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[1]    Exchequer  Eeports.    Easter  Term,  20  Vict. 

Fanshawe  v.  Peet,  Public  OflScer,  &c.  April  15  &  17,  1857. — Upon  a  bill  dated 
September  8,  1856,  drawn  on  B.  &  Co.,  payable  in  London  at  four  months  after 
date.  An  acceptance  was  written  as  follows  :  "  Accepted.  Payable  at  Messrs. 
Overend,  Gurney  &  Co.,  London.  No.  1756.  Due  11  Deer.  1856.  B.  &  Co." 
The  words  before  the  signature  were  written  in  red  ink  and  in  a  hand  different 
from  the  signature. — Held,  that  if  it  was  a  question  of  law  the  bill  must  be  taken 
to  have  been  accepted  according  to  it«  tenor ;  and  that  if  it  was  a  question  of  fact, 
there  was  evidence  that  the  words  "due  11  Deer.  1856"  were  not  intended  to 
qualify  the  acceptance. 

[S.  C.  26  L.  J.  Ex.  314  ;  5  W.  R.  489.] 

Action  against  the  defendant  as  the  public  oflBcer  of  the  Union  Bank  of  Manchester 
for  money  lent  and  money  had  and  received.  Plea,  that  the  plaintiff  before  and  at  the 
commencement  of  the  suit  was  and  still  is  indebted  to  the  bank  in  an  amount  equal  to 
the  plaintiffs  claim  which  the  bank  offers  to  set-off,  on  a  bill  of  exchange  for 
3911.  Is.  7d.,  drawn  by  the  plaintiff,  payable  four  months  after  date,  on  Begbie, 
Wiseman  &  Co.,  accepted  by  them,  and  indorsed  by  the  plaintiff  to  the  bank :  that 
Begbie,  Wiseman  &  Co.  did  not  pay  the  bill  when  due,  though  the  same  was  duly 
presented  to  them  for  payment,  of  which  the  plaintiff  had  notice.     Issue  thereon. 

At  the  trial  before  Martin,  B.,  at  the  last  Liverpool  assizes,  without  a  jury,  it  was 
admitted  that  the  plaintiff  had  an  account  with  the  Union  Bank  of  Manchester  as  his 
bankers,  in  respect  of  which  the  bank  owed  him  [2]  3911.  Is.  7d.,  subject  to  any  right 
of  set-off  on  a  bill  of  exchange  which  was  as  follows : — 


No.  3911.  Is.  7d.  S     o 


o 
O 
c8 


M^CTOster,  8th  S«)tember,  1856. 

Four  months  after  date  pay  to  the  order  of  ^ysglf^h^e  h^dred  ninety-one 
pounds  Is.  7d.  value  received.  *"  6     §    '"Gko.,,^.  Fanshawe. 

■"O       c  P      ,!      be 

Messrs.  Begbie,  Wiseman  &  Co.,  Glasgow.  S    S  jj  M 

Payable  in  London.  g    ^  1§    || 

Ex,D.v.xm._i        687961     ^         ^  i 
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The  signature  of  the  acceptors  was  in  a  different  hand  from  the  words  written  above 
it,  the  whole  of  which  were  in  red  ink.  The  bill  was  indorsed  by  the  plaintiff  to  the 
Union  Bank  several  days  before  the  11th  of  December,  1856,  but  was  not  presented 
for  payment  till  the  10th  of  January,  1857,  the  11th  being  Sunday.  It  was  admitted 
that  on  the  11th  of  December  Overend,  Gurney  &  Co.  had  in  their  hands  funds  of 
Begbie,  Wiseman  &  Co.  to  an  amount  exceeding  the  sum  mentioned  in  the  bill. 

Upon  these  facts  the  defendant  contended  that  the  bank,  not  having  presented 
the  bill  on  the  11th  of  December,  had  made  it  their  own  by  laches.  The  learned 
Judge  directed  a  verdict  for  the  defendant,  giving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him. 

Hugh  Hill  now  moved  accordingly.  This  bill  was  accepted,  payable  on  the  11th 
December.  The  drawee  of  a  bill  of  exchange  is  at  liberty  to  qualify  his  acceptance,  as 
by  annexing  a  condition,  or  by  enlarging  or  diminishing  the  time  of  payment :  per 
Richardson,  J.,  Bowe  v.  Young  (2  Brod.  &  B.  165.  See  p.  190).  That  case  shews  that 
in  ascertaining  what  the  [3]  contract  of  the  acceptor  really  is,  no  words  written  above 
the  signature  of  the  acceptor  can  be  rejected.  [Bramwell,  B.  If  a  four  months' 
bill  is  drawn  it  is  clearly  a  dishonour  of  the  bill  to  accept  it  as  a  three  months'  bill.] 

Pollock,  C.  B.  The  words  "No.  1756.  Due  11  Deer.  1856,"  appear  to  be  the 
mere  memorandum  of  the  clerk,  who  prepared  the  bill  for  the  acceptor's  signature,  as 
to  the  time  at  which  it  would  become  payable.  The  bill  purports  to  be  accepted 
according  to  its  tenor ;  then  there  is  something  which  is  said  to  be  inconsistent  with 
that.  The  case  was  before  my  brother  Martin,  who  had  the  powers  of  a  jury,  and  I 
think  that  he  was  right  in  deciding  that  the  bill  was  accepted  according  to  its  tenor. 
There  will,  therefore,  be  no  rule. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  question  is,  what  is  the  meaning 
of  the  acceptance.  After  the  words  "accepted,  payable  at  Messrs.  Overend,  Gurney 
&  Co.,  bankers,  London,"  the  words  "No.  1756.  Due  11  Deer.  1856"  occur.  Does 
that  mean  accepted  to  be  due  on  the  11th  of  December?  I  think  that  the  number 
refers  to  the  number  of  the  bill  in  the  book  of  the  drawee,  and  if  this  is  a  matter  of 
law  I  have  no  difficulty  in  deciding  that  the  time  of  payment  mentioned  is  not  a 
qualification  of  the  acceptance,  but  simply  an  untrue  description  of  the  bill. 

Channell,  B.  I  also  think  that  there  should  be  no  rule.  The  matter  was  left  to 
the  judge?  who  had  to  decide  the  question,'whether  it  was  one  of  law  or  fact.  Mr.  Hill 
must  make  out  that  the  words  formed  part  of  the  acceptance.  The  bill  seems  to  have 
been  prepared  for  signature  by  a  clerk.  If  the  question  is  one  of  law  I  think  that  the 
accept-[4]-ance  terminates  at  the  third  line ;  if  it  is  a  question  of  fact  I  should  attach 
importance  to  the  number,  as  shewing  that  the  date  was  not  a  qualification  of  the 
acceptance,  but  a  mere  memorandum. 

Martin,  B.  At  the  trial,  after  consulting  my  brother  Crompton,  I  thought  that 
if  a  drawee  intends  to  qualify  his  acceptance  he  must  do  so  in  unambiguous  language. 
Here  it  cannot  be  doubted  but  that  if  the  bill  had  been  presented  to  the  acceptor  at 
the  end  of  three  months  he  would  have  refused  payment. 

Rule  refused. 


Schneider  and  Another  v.  Foster  and  Others.  April  20,  1857. — The  defen- 
dant bought  goods  upon  the  following  terms  of  payment : — "  Four  months'  bill 
on  the  lOth  of  the  month  following  delivery,  or  2%  for  cash."  After  the 
delivery  of  the  goods  he  paid  part  of  the  price  in  cash.  Held,  that  he  had 
exercised  his  option  of  paying  ready  money,  and  therefore  that  the  plaintiff  might 
sue  him  for  goods  sold  without  waiting  for  the  expiration  of  the  four  months. 

Declaration,  dated  November  4,  1856,  for  goods  sold  and  delivered.  Plea:  never 
indebted. 

At  the  trial  before  Crowder,  J.,  at  the  last  assizes  for  the  county  of  Stafford,  it 
appeared  that  the  action  was  brought  to  recover  the  balance  due  from  the  defendants 
under  the  following  contract :  "  Sold  to  Messrs.  the  Chillington  Iron  Co.  (the  defen- 
dants) Two  thou.sand  lots  of  our  best  Blast  Furnace  Iron  Ore  at  23s.  per  lot  of  lbs. 
2400  delivered  at  their  siding  at  the  London  and  North  Western  line  of  Railway. 
Terms  of  payment  four  months'  bill  on  the  10th  of  the  months  following  delivery,  or 
2%  for  cash.  "Schneider,  Hannay  and  Co," 
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The  deliveries  of  ore  were  in  March  to  the  value  of  4851.  10s. ;  in  April, 
3491.  5s.  lid. ;  in  May,  1101.  14s.  Id.  ;  in  June,  5521.  2s.  Od. ;  in  July,  4011.  13s.  7d., 
mikijng  together  18991.  5s.  7d.  If  a  bill  had  been  given  for  the  4011.  13s.  7d.  for  iron 
supplied  in  July  it  would  not  have  been  due  till  December,  1856.  The  defendants 
had  paid  [5]  9001.  on  the  27th  of  June,  and  8921.  16s.  Id.  on  the  29th  of  August, 
making  together  17921.  16s.  Id,  At  the  close  of  the  plaintiffs'  case  the  defendants' 
counsel  submitted  that  the  plaintiffs  must  be  nonsuited,  on  the  grounds  that  the 
action  was  brought  too  soon,  and  that  the  declaration  should  have  been  on  the 
special  contract.  The  learned  Judge  thought  that  the  defendants  had  exercised  the 
option  of  paying  in  cash,  and  the  jury  under  his  direction  found  a  verdict  for  the 
plaintififs. 

Pigott  now  moved  to  set  aside  the  verdict  and  for  a  new  trial.  The  plaintiffs  had 
no  right  to  sue  for  goods  sold  and  delivered  until  after  four  months  had  elapsed ; 
Miller  v.  SJiawe  (4  East,  149).  The  defendants  never  elected  to  pay  cash,  except  to 
the  extent  of  the  payment  actually  made  by  them.  [Martin,  B.  The  defendants 
had  an  option  to  pay  by  bill  or  in  cash ;  they  had  no  right  to  pay  partly  by  bill  and 
partly  in  cash.  They  have  put  it  out  of  their  power  to  give  a  bill  for  the  whole 
amount.  Pollock,  C.  B.  The  defendants  paid  part  of  the  sum  of  4011.  13s.  7d. 
for  goods  supplied  in  July  in  cash ;  that  shews  that  they  considered  it  as  payable 
presently.] 

Rule  refused. 

[6]  Knight  and  Another  v.  The  Gravesend  and  Milton  Waterworks 
Company.  April  22,  1857. — By  deed,  reciting  that  the  defendants  a  water- 
works Company  had  determined  to  construct  a  well,  &c.,  and  that  the  engineers 
of  the  Company  had  prepared  the  necessary  drawings  for  the  same,  and  made  a 
general  specification  referring  to  the  said  drawings  of  all  the  works  to  be  done, 
and  of  the  materials  to  be  found  and  provided  for  that  purpose ;  that  the 
plaintiffs  had  agreed  to  make  the  well,  &c.,  and  to  execute  fall  the  works 
particularized  in  the  said  speciftcation,  and  which  might  be  implied  therefrom 
or  incidental  thereto,  for  38801. ;  and  that  to  the  drawings  and  specification 
the  corporate  seal  of  the  Company  had  been  affixed,  and  that  the  plaintiffs  had 
signed  the  same :  the  plaintiffs  covenanted  to  complete  the  well,  &c.,  and  works 
mentioned  and  specified  in  the  specification  or  shewn  in  the  drawings,  or 
which  may  be  reasonably  implied  therefrom  or  be  considered  incidental  thereto, 
of  the  materials  and  in  manner  and  in  all  respects  therein  mentioned  ;  and  that 
they  would  find  all  materials  required  in  the  making  and  completing  the  works 
of  such  sort,  &c.,  as  in  the  specification  described ;  and  all  scaffolding,  engines, 
pumps,  &c.,  mentioned  in  the  specification,  as  required  to  be  provided  by  the 
person  contracting  to  perform  the  said  work,  as  might  be  found  necessary  to 
complete  the  works,  and  labour,  &c.,  necessary  for  the  construction  and  comple- 
tion of  the  well  in  a  workmanlike  manner,  and  in  all  respects  conformable  to  the 
specification  ;  and  fully  to  complete  the  works  in  a  workmanlike  manner  on  or 
before  the  22nd  of  September  then  next  (with  power  to  the  engineer  of  the  Com- 
pany to  delay  the  work  and  grant  an  extension  of  time  if  he  should  think  proper). 
If  not  completed  in  manner  aforesaid  on  the  22nd  of  September,  the  plaintiffs  to 
be  liable  to  a  penalty  of  201.  weekly.  The  defendants  covenanted  to  pay  the 
38801.,  and  such  further  sums  as  should  be  payable  in  respect  of  deviations  from 
the  works.  The  specification,  which  was  under  the  seal  of  the  Company,  con- 
tained the  following  passage  : — "  The  contractor  will  be  required  to  sink  the  well, 
&c.,  to  the  depth  of  120  feet,  &c.,  after  which  the  Company  will  undertake  the 
erection  of  the  permanent  steam-engine  and  permit  the  pumping  to  be  performed 
by  it,  sufficient  interval  of  time  being  allowed  for  the  erection  of  the  steam- 
engine,  and  such  time  added  to  the  period  assigned  to  the  contractor  for  the 
performance  of  the  works." — Held,  that  there  was  an  implied  covenant  on  the 
part  of  the  Company  to  erect  the  permanent  steam-engine  as  provided  in  the 
specification. 

[S.  C.  27  L.  J.  Ex.  73.] 

Covenant.     The  declaration  set  out  a  deed  made  between  the  defendants  and  the 
plaintiffs,  reciting  that  the  directors  of  the  Company  had  lately  determined  to  con- 
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struct  a  reservoir,  well,  shafts,  tunnels  and  other  works  on  the  premises  of  the  Com- 
pany, and  that  the  engineers  of  the  Company  had  prepared  the  necessary  drawings 
for  the  same  and  made  a  general  specification,  referring  to  the  said  drawings,  of  all 
the  works  to  be  done,  and  of  the  materials  to  be  found  and  provided  for  that  purpose ; 
and  that  the  plaintiffs  had  agreed  with  the  directors  of  the  Company  to  construct, 
make  and  complete  the  said  intended  reservoir,  well,  shafts  and  tunnels,  and  to  pro- 
vide and  execute  all  the  works  particularized  in  the  said  specification,  and  which  may 
be  implied  therefrom,  or  be  incidental  thereto  for  38801.,  [7]  and  for  any  additions 
thereto  after  the  rates  specified  in  a  schedule  of  prices :  also  reciting,  that  to  the 
drawings  and  the  specification  the  corporate  seal  of  the  Company  had  been  annexed, 
and  that  the  plaintiffs  had  signed  the  same :  The  plaintiffs  covenanted,  at  their  own 
costs  and  charges,  to  construct,  and  complete  in  a  good,  substantial  and  workmanlike 
manner  the  reservoir,  well,  shafts,  tunnels  and  other  works  mentioned  and  specified  in 
the  said  specification,  or  shewn  in  the  said  drawings,  or  which  may  be  reasonably 
implied  therefrom  or  be  considered  incidental  thereto,  and  of  the  several  and  respective 
dimensions  and  of  the  materials  and  in  manner  in  all  respects  therein  mentioned, 
under  the  direction  and  to  the  satisfaction  of  the  engineer  of  the  Company  for  the 
time  being ;  and  that  they  would  at  their  costs  and  charges  find  and  provide  all  and 
every  the  materials,  and  things  required  in  the  making,  constructing  and  completing 
the  said  works,  of  such  sort,  quality,  size  and  dimensions  of  their  respective  kinds,  as 
in  the  said  specification  are  more  particularly  described  or  referred  to;  and  all 
excavators,  &c.,  and  all  scaffolding,  shoring,  tackle,  engines,  pumps,  pipes,  tools, 
utensils,  fuel,  candles,  and  other  implements  and  things  mentioned  in  the  said  specifi- 
cation, as  required  to  be  provided  by  the  person  contracting  to  perform  the  said  work, 
or  as  may  be  found  necessary  to  carry  on  and  complete  the  said  works ;  and  all  work- 
manship and  labour  necessary  and  sufficient  for  the  making,  construction,  and  com- 
pletion of  the  said  reservoir,  wells,  &c.,  hereby  contracted  to  be  made,  constructed  and 
completed,  done  and  performed,  in  a  good  and  workmanlike  manner  and  in  all  respects 
conformable  to  the  said  specification  and  drawings  hereinbefore  mentioned  and  referred 
to,  and  signed  by  the  said  parties  hereto,  or  as  may  be  implied  therefrom,  or  as  is 
incidental  thereto,  to  the  satisfaction,  &c.,  and  fully  complete  and  finish  the  same  in  a 
[8]  good  and  workmanlike  manner  on  or  before  the  22nd  day  of  September  next 
ensuing  the  date  of  the  indenture.  The  deed  provided,  that  if  the  engineer  thought 
fit  to  delay  the  works  he  might  do  so,  but  that  if  not  completed  by  the  22nd  of 
September  the  plaintiffs  should  after  that  time  be  liable  to  a  penalty  of  201.  a  week. 
The  plaintiffs  covenanted  to  observe,  perform,  and  keep  all  and  every  of  the  conditions 
and  stipulations  mentioned  in  or  at  the  foot  of  the  specification  that  might  not  be 
covenanted  to  be  done,  or  observed  by  any  of  the  covenants  in  the  indenture ;  and 
that  the  observance,  performance  and  keeping  of  all  such  conditions  and  stipulations 
in  or  at  the  end  of  the  specification,  should  be  as  binding  by  way  of  covenants  and 
agreements  as  if  they  had  been  set  out  in  the  indenture.  The  defendants  covenanted, 
that  the  plaintiffs  observing  and  fulfilling  the  agreements  and  conditions  in  the  specifi- 
cation, the  defendants  would  pay  the  38801.  and  such  further  sums  as  should  become 
payable  in  respect  of  any  deviations  from,  alterations  in,  or  additions  to  the  said  works, 
as  shewn  and  specified  in  the  drawings  and  specification,  on  receiving  a  certificate  of 
the  engineer,  &c.  (The  declaration  then  set  forth  the  specification  which  was  under 
the  seal  of  the  Company.  It  contained  the  following  passage  as  to  the  well  and 
shafts : — )  "The  contractor  will  be  required  to  sink  the  well,  shafts  and  tunnels  to  the 
depth  of  120  feet  from  the  engine-house  floor  of  the  existing  works,  after  which  the 
Company  will  undertake  the  erection  of  the  permanent  steam-engine  and  permit  the 
pumping  to  be  performed  by  it,  sufficient  interval  of  time  being  allowed  for  the 
erection  of  the  steam-engine,  and  such  time  added  to  the  period  assigned  to  the 
contractor  for  the  performance  of  the  works."  Breach :  that  though  the  plaintiffs 
sunk  the  well,  shafts  and  tunnels,  in  the  specification  mentioned,  to  the  depth  of  120 
feet,  &c. ;  and  though  all  conditions,  and  things,  [9]  happened,  &c.,  to  entitle  the 
plaintiffs  to  the  fulfilment,  by  the  defendants,  of  the  covenants  in  the  specification 
mentioned  to  undertake  the  erection  of  the  permanent  steam-engine  and  to  permit  the 
pumping  to  be  performed  by  it,  and  to  entitle  the  plaintiffs  to  maintain  this  action  for 
a  breach  of  covenant :  Yet  the  defendants  neglected  and  delayed  to  undertake  the 
erection  of  the  said  permanent  steam-engine,  or  to  permit  the  pumping  to  be  performed 
by  it,  whereby,  &c. 
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Demurrer  and  joinder  therein. 

Knowles  (with  whom  was  T.  Jones),  for  the  plaintiffs. (a)  There  is  no  express 
covenant  by  the  defendants,  in  the  deed,  to  provide  the  engine,  but  the  deed  and 
specification  must  be  read  together.  The  plaintiffs  are  to  be  paid  a  certain  price  on 
producing  the  certificate  of  the  Company's  engineers  that  certain  woi"k  has  been  done. 
There  is  a  penalty  on  their  failure  to  complete  the  work  within  a  certain  time.  The 
specification  of  the  work  which  they  contract  to  do,  shews  that  the  defendants  were 
to  erect  a  steam-engine  and  allow  them  the  use  of  it  to  facilita,te  their  operations. 
There  is  therefore  an  agreement  on  the  part  of  the  defendants  to  erect  the  steam- 
engine.  If  that  were  not  so,  they  would  have  the  power  to  defeat  the  claim  of  the 
plaintiffs,  unless  they  went  to  the  additional  expence  of  erecting  a  steam-engine. 
The  words  of  the  specification  are,  "  the  Company  will  undertake  the  erection  of  the 
permanent  steam-engine  and  permit  the  pumping  to  be  performed  by  it."  All  the 
arrangements  were  made  upon  the  supposition  that  when  the  plaintiffs  got  to  a  certain 
depth  the  Company  would  erect  the  engine.  But  it  is  said  that  there  are  no  words 
of  covenant  to  bind  them  to  erect  it.  The  deed,  [10]  letting  the  work  to  the  plaintiffs, 
is  an  implied  covenant  by  the  defendants  that  they  will  perform  their  part  of  the 
matters  set  down  in  the  specification.  The  specification  is  incorporated  with  and  is 
part  of  the  deed.     The  seal  of  the  company  has  been  affixed  to  it. 

Lush,  for  the  defendants.  The  seal  of  the  Company  was  aflEixed  to  the  specification 
solely  for  the  purpose  of  identifying  it ;  the  specification  forms  no  part  of  the  contract. 
Certain  provisions  in  it  were  adopted  and  others  omitted  in  the  deed,  which  contain 
the  agreement  between  the  parties.  It  must  be  assumed  that  the  plaintiffs  undertook 
absolutely  to  raise  the  water  by  their  own  machinery,  if  necessary.  [Bramwell,  B. 
The  covenant  is  to  do  it  in  the  manner  mentioned  in  the  specification.  If  the  manner 
mentioned  in  the  specification  shews  that  the  defendants  are  to  do  something,  is  not 
there  a  covenant  by  them  to  do  if?  Pollock,  C.  B.  If  I  covenant  to  build  on  your 
land  and  you  accept  it,  is  not  that  a  covenant  by  you  to  let  me  build  1]  The  plaintiff 
expressly  agrees  to  find  everything  that  may  be  necessary  for  completing  the  work. 
The  agreements  in  the  specification  were  at  an  end,  those  incorporated  in  the  deed 
owe  their  efficacy  to  their  being  in  the  deed.  liashleigh  v.  The  South  Eastern  Railway 
Company  (10  C.  B.  612)  shews  that  a  covenant  cannot  be  implied  merely  because  it 
appears  that  the  parties  in  making  the  contract  took  it  for  granted  that  a  certain 
state  of  things  would  exist.  [Channell,  B.  That  case  afterwards  went  into  error, 
when  the  Court  entertained  great  doubt  of  its  correctness  and  recommended  the 
parties  to  compromise,  which  they  did.  Martin,  B.  Here  the  deed  contains  a 
declaration  under  seal  that  the  works  mentioned  in  the  specification  are  to  be  done 
by  the  respective  parties.  It  is  [11]  very  likely  that  the  erection  of  the  steam-engine 
was  not  a  condition  precedent  to  the  plaintiffs'  obligation  to  complete  the  works.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  It  is 
admitted  that  there  is  no  covenant,  in  express  terms,  contained  in  the  deed ;  but 
wherever  it  is  manifest  from  expressions  in  a  deed,  that  the  parties  must  have  intended 
to  stipulate  that  a  particular  thing  should  be  done  by  either  of  them,  there  is  an 
implied  covenant  to  do  it.  The  case  of  Eashleigh  v.  The  Swdh  Eastern  Railway 
Company  (10  C.  B.  612)  is  much  in  point,  but  we  are  informed  by  my  brother  Channell 
that  when  that  case  was  argued  in  the  Exchequer  Chamber  the  Court  intimated  an 
opinion  that  they  did  not  quite  agree  with  the  judgment  of  the  Court  below.  That 
of  course  would  make  the  case  of  doubtful  authority.  But  in  fact  every  case  where 
a  covenant  is  implied  must  stand  upon  its  own  foundation,  and  there  is  great  difficulty 
in  arguing  from  the  analogy  of  other  cases.  The  question  always  is,  what  is  the  reason- 
able conclusion  to  be  drawn  from  all  the  matters  to  which  the  Court  are  entitled  to 
look.  Here,  in  the  specification,  I  find  this  passage: — "The  contractor  will  be 
required  to  sink  the  well  &c.  to  the  depth  of  one  hundred  and  twenty  feet,  &c., 
after  which  the  Company  will  undertake  the  erection  of  the  permanent  steam-engine 
and  permit  the  pumping  to  be  performed  by  it,  sufficient  interval  of  time  being  allowed 
for  the  erection  of  a  steam-engine,  and  such  time  added  to  the  time  assigned  to  the 
contractor  for  the  performance  of  the  works."  This  therefore  is  part  of  the  mode  in 
which  the  entire  work  is  to  be  performed,  and  the  agreement  that  the  work  shall  be  done 

(a)  Lush,  for  defendants,  began,  but  the  Court  called  on  the  plaintiffs'  counsel  to 
support  the  aflBrmation. 
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amounts  to  an  implied  contract  that  the  Company  will  undertake  and  permit  that  the 
work  [12]  shall  be  done  in  the  manner  specified.  That  is  not  controlled  or  over- 
ridden by  the  covenant  that  the  contractors  shall  provide  all  the  materials  requisite 
for  completing  the  works,  which  refers  only  to  those  things  which  according  to  the 
specification  they  were  to  do.  It  did  not  free  the  Company  from  the  liability  to 
erect  the  steam-engine  which,  according  to  the  specification,  they  were  bound  to 
provide. 

Martin,  B.  I  am  of  the  same  opinion.  It  is  impossible  to  suppose  that  the 
parties  meant  to  leave  unprovided  for  so  important  a  matter  as  the  erection  of  this 
steam-engine.  It  was  evidently  intended  that  the  steam-engine  should  be  put  up 
though  it  is  difficult  to  make  out  the  contract  in  words.  Reading  the  instruments  as 
simple  writings,  it  is  clear  that  when  the  work  was  in  a  certain  state  an  engine  was 
to  be  erected  by  the  Company  to  relieve  the  contractors,  and  I  should  be  astute  to 
avoid  a  construction  of  the  deed  which  would  relieve  the  Company  from  the  liability  ; 
the  deed  however  recites  that  the  "directors  of  the  Company  had  determined  to 
construct  a  reservoir,  well,  &c.,  and  that  the  engineer  of  the  Company  had  prepared 
the  necessary  drawings  and  made  a  general  specification  referring  to  the  said  drawings 
of  all  the  works  to  be  done  and  of  the  materials  to  be  found  and  provided  for  that 
purpose ;  and  that  the  plaintiffs  had  agreed  with  the  directors  of  the  Company  to 
construct  the  said  reservoir,  &c.,  and  to  execute  all  the  works  particularized  in  the 
said  specification,  and  which  may  be  implied  thereform  or  be  incidental  thereto,  and 
that  to  the  drawings  and  the  specification  the  corporate  seal  of  the  Company  had  been 
annexed,"  I  think  there  is  enough  to  shew  that  the  Company  did  agree  to  provide 
the  steam-engine  as  mentioned  in  the  specification. 

[13]  Bramwell,  B.  I  am  of  the  same  opinion.  We  have  to  find  out  what  is  the 
meaning  of  the  parties  to  be  collected  from  the  language  they  have  used.  There  is  no 
covenant  in  express  terms ;  therefore  there  arises  some  doubt.  I  agree  with  Maule,  J., 
in  the  case  cited,  that  where  the  parties  have  the  power  to  express  their  intention  in 
words,  and  do  not  express  it,  there  is  no  covenant.  Here,  however,  the  intention 
of  the  parties  is  so  expressed.  The  deed  recites  that  a  specification  has  been  made 
shewing  the  work  which  was  to  be  done,  and  that  the  plaintiff's  had  agreed  to  do  it 
according  to  the  specifications  and  drawings,  and  in  the  manner  and  in  all  respects 
therein  mentioned.  The  mode  of  doing  the  work  is,  that  the  plaintiffs  are  to  sink 
the  well  to  a  certain  depth,  and  then  the  defendants  are  to  provide  an  engine  and  give 
the  defendants  liberty  to  use  it  in  pumping.  That  implies  that  the  defendants  were 
to  provide  the  engine  at  a  particular  time,  and  therefore  there  is  an  implied  covenant 
to  provide  it.  It  was  argued  that  the  deed  shews  that  after  the  specification  had 
been  drawn  the  parties  had  come  to  a  new  agreement.  To  that  I  do  not  assent. 
I  read  every  thing  in  the  specification  as  part  of  the  contract,  except  so  far  as  the 
specification  may  be  inconsistent  with  the  deed.  The  covenant  to  do  every  thing 
necessary  to  complete  the  works,  refers  to  things  necessary  to  complete  the  works 
according  to  the  specification.     It  is  not  inconsistent  with  the  specification. 

Channell,  B.  I  am  also  of  the  same  opinion.  I  think  that  the  covenant  is 
properly  stated  in  the  declaration,  and  that  the  meaning  of  the  deed  is  that  the 
specification  is  to  be  read  with  it.  At  the  same  time  I  quite  agree  with  Mr.  Lush 
in  thinking  that  the  deed  would  not  incorporate  any  part  of  the  specification  which 
is  repugnant  to  [14]  it.  The  plaintiff's  covenant  to,  do  the  work  and  provide  the 
materials  according  to  the  specification.  I  think  there  is  an  implied  covenant  on  the 
part  of  the  defendants  to  provide  the  permanent  steam-engine,  and  that  the  breach  is 
well  assigned. 

Judgment  for  the  plaintiffs.(a) 

Mills  v.  J.  E.  Holton,  J.  Gorham  and  J.  Barnard.  May  6,  1857. — A  well  was 
let  from  year  to  year,  neither  landlord  nor  tenant  being  bound  to  repair  the 
steining.  The  well  being  out  of  repair  the  tenant  complained  to  the  defendants, 
the  landlords,  who  sent  in  men  to  repair  it.  The  well  was  destroyed  by  the 
negligence  of  the  workmen  employed.     An  action  having  been  brought  by  the 

(a)  See  Brett  v.  Cumberland,  Cro.  Jac.  522 ;  Duke  of  St.  Albans  v.  ElliSy  16  East, 
352 ;  Anon.,  March.  E.  9. 
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'"^tenant  to  recover  damages  for  the  injury  sustained  by  him.  Held,  that  the 
defendants  were  not  necessarily  responsible,  but  that  it  was  a  question  of  fact 
for  the  jury  what  was  the  nature  of  the  obligation  incurred  by  them  by  reason 
of  their  interference. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  a  well  with  water  therein 
flowing,  and  of  certain  machinery  and  tackle  belonging  thereto ;  and  that  the  defen- 
dants by  themselves  and  their  agents,  by  the  negligent  and  improper  use  of  machines 
and  tools,  and  by  the  negligent  and  improper  use  of  the  said  machinery  and  tackle, 
and  by  negligently  throwing  earth  and  other  substances  into'  the  said  well,  injured 
the  said  well  and  the  walls  thereof,  and  choked  and  filled  it  up,  &c. 

Plea — Not  guilty. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
it  appeared  that  the  plaintiff  was  the  tenant  of  the  well  under  a  lease,  dated  the  26th 
of  October,  1855,  made  by  the  defendants,  who  were  the  trustees  of  the  Sheerness 
Waterworks.  The  demise  was  for  one  year,  and  so  on  from  year  to  year,  at  the  rate 
of  1301.  a  year.  The  lease  contained  a  covenant  by  the  [15]  plaintiffs  to  keep  the 
demised  premises  in  repair,  the  steining  of  the  well  and  damage  by  fire  or  tempest 
only  excepted  ;  and  there  was  a  proviso  that  in  case  of  breach  of  any  of  the  covenants, 
&c.,  on  the  part  of  the  lessee  to  be  performed,  or  if  the  well  or  spring  of  water  should 
burst,  become  choked  or  discontinue  to  flow,  and  thereby  become  useless  and 
irreparable,  then  it  should  be  lawful  for  the  lessor  into  the  demised  premises,  or  any 
part  thereof  in  the  name  of  the  whole,  to  re-enter ;  with  a  further  proviso,  that  it  should 
be  lawful  for  either  party  to  determine  the  lease  at  the  end  of  the  first  year,  by 
giving  three  months'  notice  in  writing.  The  lease  did  not  contain  any  covenant  by 
the  lessor  to  repair.  The  plaintiff  made  a  profit  by  selling  the  water.  On  the  7th  of 
June,  1856,  the  water  having  become  discoloured,  the  plaintiflf  complained  to  the 
company.  After  a  meeting  of  the  committee  of  the  company,  on  the  10th  of  June, 
the  defendant  Gorham  sent  a  person,  named  Howting,  with  workmen  to  put  the  well 
into  repair.  One  of  the  workmen  dropped  a  large  cylinder  into  the  well  and  damaged 
the  sides  of  it ;  according  to  one  witness  he  must  have  done  it  purposely.  The 
defendant  Gorham  then  dismissed  Howting,  and  employed  a  person  named  Murray 
to  survey  the  well,  and  afterwards  directed  him  to  take  the  necessary  steps  to  put  it 
in  repair.  Murray  employed  a  steam-engine  and  pump  to  raise  the  water,  the 
weight  of  which  broke  the  well  in  completely.  Upon  these  facts  the  defendants' 
counsel  contended  that  the  plaintiff  ought  to  be  nonsuited ;  that  the  defendants  were 
under  no  obligation  to  repair,  and  that  as  an  accident  happened,  while  repairs  were 
being  done  by  them  as  volunteers,  they  were  not  liable.  Certain  minutes  of  meetings 
were  put  in,  by  which  it  appeared  that  Howting  and  Murray  had  been  employed  by 
the  company,  and  that  the  defendants  Barnard  and  Gorham  were  present  at  such 
meetings. 

[16]  The  learned  Judge  told  the  jury  that  he  was  of  opinion  that  the  plaintiff 
was  entitled  to  recover  from  the  persons  who  had  employed  Howting  and  Murray. 
The  jury  found  a  verdict  for  the  plaintiff,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  there  was  no  evidence 
of  the  liability  of  the  defendants. 

Bovill  having  obtained  a  rule  nisi  accordingly, 

Hawkins  and  C.  E.  Pollock  now  shewed  cause.  The  defendants  took  upon 
themselves  to  repair  the  well,  and  if  by  their  negligence,  or  that  of  their  workmen, 
injury  was  done  to  the  plaintiff,  they  are  responsible.  It  is  true  that  they  were 
under  no  obligation  to  repair,  but  if,  as  reversioners,  they  thought  it  worth  their 
while  to  do  so,  they  were  bound  to  take  due  care  that  the  work  was  properly  done  : 
Coggs  V.  Bernard  (Ld.  Raym.  909 ;  1  S.  L.  C.  147).  The  defendants  were  not  in  the 
position  of  gratuitous  bailees.  After  having  undertaken  the  work,  though  the  plaintiff 
might  not  have  been  able  to  compel  them  to  complete  it,  the  defendants  became 
liable  for  any  misfeazance :  Elsee  v.  Gatward  (5  T.  R.  143).  Howting  and  Murray 
were  the  mere  servants  of  the  company  and  not  independent  contractors  who  had  a 
right  to  do  the  work  in  any  way  they  pleased ;  the  defendants  are  therefore  liable 
for  their  acts  :  Sadler  v.  Henlock  (4  E.  &  B.  570).  [Martin,  B.  The  question  is 
whether  the  defendants  really  undertook  to  do  the  work  properly.  Workmen  were 
sent  by  the  defendants,  the  reversioners,  to  the  premises  of  the  plaintiff,  who  was  their 
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tenant,  to  do  work  which  was  for  the  mutual  benefit  of  both  parties.  The  plaintiff 
had  an  opportunity  of  seeing  the  men  at  work,  and  might,  at  any  moment,  have  turned 
them  off  the  premises,  if  they  were  acting  improperly.  Pollock,  [17]  C.  B.  At  the 
trial  I  thought  that  the  defendants  did  the  work  for  their  own  benefit.] 

Bovill,  Lush  and  Hannen,  in  support  of  the  rule.  The  action  should  have  been 
brought  against  Howting  and  Murray,  the  persons  employed  to  do  the  work,  and  not 
against  the  defendants :  Overtoil  v.  Freeman  (11  C.  B.  867),  Allen  v.  Hayward  (7  Q.  B. 
960),  Knight  v.  Fox  (5  Exch.  721).  The  defendants  being  mandataries  without  reward, 
cannot  be  held  liable  except  for  their  own  gross  negligence :  Story  on  Bailments, 
s.  181.  In  Shiells  v.  Blackbunie  (1  H.  Bl.  158)  a  merchant  undertook,  voluntarily  and 
without  reward,  to  enter  a  parcel  of  goods,  together  with  a  parcel  of  his  own  of  the 
same  sort,  at  the  Custom  House  for  exportation,  but  made  the  entry  under  a  wrong 
denomination,  whereby  both  parcels  were  seized.  Having  taken  the  same  care  of  the 
goods  as  of  his  own,  not  having  received  any  reward,  and  not  being  of  a  profession  or 
employment  which  necessarily  implied  skill  in  what  he  had  undertaken,  it  was  held 
that  he  was  not  liable  to  an  action  for  the  loss  occasioned  to  the  owner  of  the  goods. 
Here  there  was  no  proof  of  any  undertaking  on  the  part  of  the  defendants  to  do  the 
repairs  properly,  nor  is  the  declaration  framed  on  any  such  contract  or  undertaking. 
If  a  man  who  has  broken  his  leg  applies  to  a  surgeon,  who  undertakes  to  set  it  gratis, 
the  surgeon  must  use  due  skill.  But  that  would  not  apply  to  a  person  who  is  not  a 
surgeon.  [Pollock,  C.  B.  If  a  man  who  is  not  a  surgeon  volunteers  to  set  the  leg, 
he  engages  that  he  has  skill  to  do  it ;  but  suppose  some  of  the  main  timbers  of  a 
house  are  afTect'Cd  by  the  dry  rot,  if  the  landlord  who  is  not  bound  to  repair  sends 
in  a  builder,  what  obligation  does  he  incur?  Is  it  [18]  not  a  question  of  fact? 
Channell,  B.  If  both  landlord  and  tenant  agree  that  a  particular  workman  shall  be 
employed,  the  landlord  might  not  be  liable  for  his  acts,  though  it  might  be  otherwise 
if  the  landlord  sent  in  his  own  workmen.]  Here  the  defendants  were  not  in  business 
themselves.  In  sending  workmen,  they  therefore  undertook  to  do  more  than 
employ  at  their  own  costs  persons  whose  business  it  was  to  do  such  work.  Wilson  v. 
Brett  (11  M.  &  W.  113)  shews  that  a  person  in  the  position  of  the  defendants  is  only 
bound  to  exercise  such  skill  as  he  possesses. 

Pollock,  C.  B.  I  am  of  opinion  that  there  must  be  a  new  trial.  The  point 
raised  by  the  plaintiff's  counsel  is  new.  The  present  is  one  of  a  class  of  cases  requir- 
ing careful  consideration.  At  nisi  prius  I  was  of  opinion  that  there  was  some  under- 
taking or  obligation  on  the  part  of  the  defendants  to  do  the  work  properly.  It  was 
left  to  the  Court  to  say  whether  there  was  any  principle  to  justify  a  nonsuit.  But 
the  extent  of  the  undertaking  was  a  question  of  fact,  and  it  should  have  been  left  to 
the  jury  to  say  what  was  the  nature  of  the  interference  of  the  defendants,  whether 
it  was  purely  gratuitous,  or  whether  it  created  any  undertaking  or  obligation  ; 
in  other  words,  it  is  a  question  for  the  jury  whether  there  was  or  was  not  any 
contract. 

Martin,  B.  I  think  that  this  is  entirely  a  question  of  fact.  The  defendants 
may  have  made  themselves  absolutely  responsible,  or  they  may  have  merely  done 
an  act  of  kindness.  In  the  latter  case  I  cannot  think  that  they  would  incur  any 
responsibility.  ' 

Bramwell,  B.  I  also  think  that  this  is  a  mere  question  [19]  of  fact.  I  doubt, 
however,  whether  the  point  is  raised  upon  the  present  pleadings.  But  if  they  are 
amended  I  am  inclined  to  think  that  the  plaintiff  will  not  be  able  to  establish 
his  case. 

Channell,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 


Reis  and  Another  v.  The  Scottish  Equitable  Life  Assurance  Society. 
May  6,  1857. — To  a  declaration  on  a  policy  of  insurance  on  the  life  of  H., 
conditioned  that  if  H.  went  out  of  Europe  all  claim  to  any  interest  in  the  funds 
of  the  society  should  cease,  with  a  proviso  that  H.  should  be  at  liberty  to 
visit  Tangiers,  or  any  other  port  within  the  Mediterranean  ;  the  defendants 
pleaded  that  H.  departed  beyond  the  limits  of  Europe  otherwise  than  by  visiting 
Tangiers  or  any  other  port  within  the  Mediterranean.  The  Court  refused  to 
allow  the  plaintiffs  to  plead  as  a  replication  on  equitable  grounds,  that  at  the 
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■^i^ime  of  the  making  of  the  policy  it  was  expressly  stipulated  that  the  policy 
should  not  be  vitiated  by  reason  that  H.  visited  ports  and  places  out  of 
Europe;  and  that  the  plaintiffs  entered  into  the  policy  on  the  terms  of  such 
stipulation. 

[S.  C.  26  L.  J.  Ex.  279  ;  3  Jur.  (N.  S.)  417  ;  5  W.  R  592.] 

Kaymond  had  obtained  a  rule  nisi  to  reply  several  matters.  The  declaration  was 
on  a  policy  of  assurance  for  20001.  upon  the  life  of  Thomas  Haire,  subject  to  a 
condition  that  in  case  T.  Haire  should  depart  beyond  the  limits  of  Europe,  all  claim 
to  any  benefit  out  of  or  interest  in  the  funds  of  the  society  should  cease  and  determine, 
excepting  always  in  so  far  as  relief  was  provided,  or  might  lawfully  be  granted  by  the 
directors  of  the  said  society,  agreeably  to  the  laws  and  regulations  thereof ;  but  that 
notwithstanding  the  above  restriction  Haire  should  be  at  liberty,  without  leave  or 
extra  premium,  to  visit  Tangiers,  or  any  other  port  within  the  Mediterranean, 
but  that  he  was  not  to  reside  out  of  Europe  at  any  place  in  the  Mediterranean  beyond 
the  period  of  three  months,  or  to  go  into  the  interior  of  Asia  and  Africa.  Plea. 
That  after  the  making  of  the  policy  T.  Haire  departed  beyond  the  limits  of  Europe, 
otherwise  than  by  visiting  Tangiers  or  any  other  port  [20]  within  the  Mediterranean. 
To  this  plea  the  plaintiffs  proposed  to  reply.  First,  joinder  of  issue ;  Secondly, — as 
a  replication  on  equitable  grounds,  facts  shewing  that  at  the  time  of  the  making  of  the 
policy  it  was  expressly  stipulated  by  and  between  the  plaintiffs  and  the  defendants, 
that  the  policy  should  not  be  vitiated  by  reason  that  the  said  Thomas  Haire 
carried  on  business  at  Gibraltar,  or  that  he  visited  ports  and  places  out  of  Europe, 
and  that  the  plaintiffs  entered  into  the  policy  on  the  terms  of  such  stipulation  : 
Thirdly,  leave  and  licence  by  the  defendants  to  Haire  to  depart  beyond  the  limits 
of  Europe. 

Rew  now  shewed  cause.  If  the  facts  set  out  in  the  second  replication  are  true,  the 
plaintiff  should  have  applied  to  a  Court  of  equity  to  reform  the  contract;  they  shew 
that  he  never  had  a  legal  right.  Therefore  the  matter  cannot  be  replied  by  way  of 
equitable  answer  to  the  plea :  Gulliver  v.  Gulliver  (1  H.  &  N.  174). 

Kaymond  in  support  of  the  rule.  Wood  v.  Dwarris  (11  Exch.  493)  is  an  authority 
that  the  replication  ought  to  be  allowed.  It  was  part  of  the  real  bargain  that  Haire 
should  be  at  liberty  to  go  to  ports  and  places  out  of  Europe.  The  defendant  therefore 
pleads  as  a  defence  matter  which,  in  equity,  he  would  be  precluded  from  setting  up 
by  a  term  of  the  contract  not  stated  in  the  written  instrument,  and  this  Court  may 
give  equitable  relief  without  the  instrument  being  first  reformed.  That  was  the  test 
applied  by  the  Court  in  the  case  of  Luce  v.  Izod  (1  H.  &  N.  245).  [Bramwell,  B. 
That  was  an  application  by  the  defendant  for  leave  to  plead  an  equitable  plea.  The 
parties  had  put  into  writing  something  which,  in  consequence  of  a  mistake,  did  not 
embody  the  [21]  real  terms  of  the  agreement  between  them  ;  the  plaintiff  claimed  in 
a  Court  of  law  a  legal  debt,  and  the  defendant  sought  to  avoid  being  driven  into  a 
Court  of  equity  to  defend  himself.  Here  the  plaintiff,  having  the  power  of  choosing 
his  tribunal,  resorts  to  a  Court  of  law  of  his  own  accord.]  Vorley  v.  Barrett  (1  C.  B. 
N.  S.  225)  shews  that  the  agreement  having  been  fully  performed,  it  is  not  necessary 
for  the  plaintiff  to  go  to  a  Court  of  equity  for  the  purpose  of  reforming  the 
agreement. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule,  so  far  as  it  relates  to  the  second 
replication,  must  be  discharged.  There  is  a  plain  distinction  between  Wood  v.  Dwarris 
and  the  present  case.  In  Hunter  v.  Gibbons  (1  H.  &  N.  459),  which  more  nearly 
resembles  this  case,  the  Court  decided  that  an  equitable  replication  could  not  be 
allowed,  where,  if  the  whole  matter  had  appeared  in  the  declaration,  the  declaration 
would  have  been  demurrable.  The  Courts  will  not  allow  a  plaintiff  to  put  himself, 
by  an  equitable  replication,  in  a  better  position  than  he  would  have  been  in  if  the 
whole  matter  had  been  set  out  in  the  declaration.  In  Wood  v.  Dwarris  the  prospectus 
was  part  of  the  contract,  and  if  the  whole  matter  had  been  before  the  Court  in  the 
declaration  it  must  have  shewn  that  the  plaintiff  had  a  legal  right. 

Martin,  B.,  Bramwell,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged  as  to  the  second  replication;  absolute  as  to  the  replication  of 
leave  and  licence,  defendant  being  at  liberty  to  reply  and  demur. 

Ex.  Dly.  xm.— i* 
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[22]  GiBBS  AND  Others  v.  Grey  and  Others.  Grey  and  Others  v.  Gibbs  and 
Others.  May  2,  1857. — A  cargo  of  guano  was  shipped  from  the  Chinca  Islands 
to  London  by  the  "  Oriente.'  The  "  Oriente  "  having  become  disabled  put  into 
Valparaiso,  was  condemned  and  her  cargo  taken  out  of  her.  The  captain,  "for 
account  and  risk  of  the  owner  of  the  cargo,"  chartered  the  "  Fairy  Queen  "  to 
take  on  "  the  cargo  brought  by  the  'Oriente,'  being  470  tons  more  or  less,  not  exceed- 
ing what  she  can  reasonably  stow,"  at  the  rate  of  51.  2s.  6d.  per  ton.  The  owner 
of  the  cargo  had  an  agent  at  Valparaiso  of  which  the  captains  of  the  "Oriente" 
and  the  "Fairy  Queen"  were  aware,  but  no  reference  was  made  to  him.  After 
the  guano  had  been  loaded  on  board  the  "  Fairy  Queen,"  the  captain  of  that 
vessel  said  that  he  had  not  more  than  350  tons  on  board,  and  ultimately  the 
captain  of  the  "  Oriente "  agreed  that  freight  should  be  paid  on  the  full  quan- 
tity of  guano  mentioned  in  the  charter-party,  and  in  order  to  carry  out  the 
agreement  a  bill  of  lading  was  signed  by  the  captain  of  the  "Fairy  Queen," 
making  the  guano  deliverable  to  M.  &  Co.,  the  agents  for  the  getieral  average 
settlement  of  the  "  Oriente  "  or  their  assigns,  he  or  they  paying  freight  for  the 
guano  as  470  tons,  as  per  charter-party.  Held :  First,  that  the  master  of 
the  "  Oriente  "  had  no  power  to  bind  the  owners  of  the  cargo  to  pay  the  freight 
mentioned  in  the  bill  of  lading.  Secondly,  that  the  charter-party  contained  no 
wai-ranty  that  the  cargo  amounted  to  470  tons  more  or  less ;  and  therefore  the 
owners  of  the  cargo  were  not  liable  under  the  charter-party  for  not  loading  a  full 
cargo. 

[S.  C.  26  L.  J.  Ex.  286 ;  3  Jur.  (N.  S.)  543 ;  5  W.  R.  608.] 

The  cause  of  Gihbs  and  Others  v.  Grey  and  Otliers  was  tried  at  the  London  sittings 
after  Michaelmas  Term,  1855,  when  a  verdict  was  taken  for  the  plaintiffs,  subject  to 
a  special  case,  which  was  in  substance  as  follows  : — 

In  December,  1854,  the  agents  of  Messrs.  Gibbs  loaded  at  the  Chincha  Islands, 
on  board  a  Spanish  vessel  called  the  "Oriente,"  which  had  been  chartered  by  them, 
a  cargo  of  guano,  for  which  the  captain  signed  bills  of  lading,  the  guano  being  deliver- 
able in  London.  In  January,  1855,  the  "Oriente"  put  into  Valparaiso  in  a  disabled 
state,  the  cargo  was  discharged  into  a  hulk,  and  it  became  necessary  to  tranship  and 
forward  the  cargo  by  another  vessel. 

On  the  26th  of  March  the  captain  of  the  "  Oriente  "  entered  into  a  charter-party 
with  the  captain  of  a  vessel  called  the  "  Fairy  Queen,"  of  which  the  defendants  Grey 
&  Co.  were  owners.  The  charter-party  purported  to  be  between  W.  E.  Woodward, 
master  of  the  "Fairy  Queen,"  of  the  burthen  of  318-tons  register,  or  thereabouts,  of 
the  one  part,  and  Victoriano  Colan,  master  of  the  "  Oriente,"  "  for  account  and  risk 
of  the  owners  of  cargo  of  said  vessel,  or  whomsoever  it  may  concern,"  of  the  other 
part,  and  stipulated  that  the  "Fairy  [23]  Queen  "  should  proceed  alongside  the  hulk, 
and  take  on  board  therefrom  "the  cargo  put  on  board  thereof,  and  forming  the  cargo 
brought  by  the  'Oriente,'  being  470  tons  of  guano,  more  or  less,  not  exceeding 
what  she  can  reasonably  stow,"  &c.,  and  therewith  proceed  to  Cork  for  orders  to  pro- 
ceed to  any  port  in  the  United  Kingdom,  and  there  deliver  her  cargo  at  the  expence 
of  the  charterers;  and  the  captain  of  the  "Oriente,"  as  agent  as  aforesaid,  agreed  to 
load  the  vessel,  and  pay  freight  at  the  rate  of  51.  2s.  6d.  per  ton ;  and  it  was  agreed 
that  the  captain  of  the  "  Fairy  Queen  "  should  sign  the  bill  of  lading  with  a  clause 
of  "  weight  and  quality  unknown,"  without  reference  to  the  rate  of  freight  and 
without  prejudice  to  the  charter-party.  The  guano  in  the  hulk  was  loaded  on  board 
the  "  Fairy  Queen." 

What  further  took  place  at  Valparaiso  appeared  from  the  evidence  of  a  Mr.  Fox, 
the  agent  for  the  "  Fairy  Queen  "  at  that  place,  and  her  captain.  Mr.  Fox  stated  the 
fact  of  the  arrival  of  the  "  Oriente,"  that  her  cargo  was  loaded  on  board  the  hulk,  and 
that  she  was  condemned,  and  that  afterwards  the  charter-party  of  the  "Fairy  Queen" 
was  made,  that  before  the  charter-party  was  made  several  discussions  took  place  between 
the  captains  of  the  "Oriente"  and  the  "Fairy  Queen"  as  to  the  quantity  of  guano 
brought  by  the  "Oriente";  that  the  captain  of  the  "Fairy  Queen  "  expressed  his  fear 
that  there  was  not  a  full  cargo  for  the  "  Fairy  Queen " ;  that  the  captain  of  the 
"Oriente"  said,  "there  were  fully  470  to  500  tons,  more  above  than  below  that 
quantity,"  and  wished  to  insist  on  the  "  Fairy  Queen  "  taking  500  tons,  which  the 
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captain  of  the  "  Fairy  Queen  "  refused  to  consent  to  take ;  that  the  "  Fairy  Queen  " 
v»^preferred  by  the  captain  of  the  "Oriente"  to  a  small  vessel  called  the  "Annie 
Sanderson,"  on  account  of  her  greater  size  and  [24]  capacity ;  that  after  the  charter- 
party  was  made  and  the  guano  put  on  board  the  "Fairy  Queen,"  the  captain  of  the 
latter  vessel  insisted  that  he  had  not  taken  more  than  350  tons  on  board ;  that  the 
captain  of  the  "  Oriente  "  insisted  that  he  had  more,  and  that  ultimately  both  parties 
went  to  the  office  of  the  Spanish  Consul,  the  agent  of  the  "  Oriente,"  where  it  was 
agreed  that  freight  should  be  paid  on  the  full  quantity  of  guano  mentioned  in  the 
charter-party ;  and  in  order  to  carry  out  this  agreement  a  bill  of  lading  was  signed 
by  the  captain  of  the  "Fairy  Queen,"  dated  the  27th  of  April,  1855. 

The  bill  of  lading  stated  the  loading  of  the  guano  on  board  in  the  usual  way,  to  be 
delivered  to  Murrieta  &  Co.,  or  their  assignees,  he  or  they  paying  freight  for  the  said 
guano  as  470  tons,  as  per  charter-party.  Murrieta  &  Co.  were  the  agents  for  the 
general  average  settlement  of  the  "  Oriente,"  and  their  name  was  suggested  by  Mr.  Fox 
for  the  benefit  of  the  captain  of  the  "Fairy  Queen."(a)i  The  captain  of  the  "Fairy 
Queen  "  was  willing  to  fill  up  the  ship  with  other  cargo,  but  none  could  be  obtained ; 
and  the  captain  of  the  "Oriente"  urged  his  immediate  sailing. 

Upon  the  cross-examination  of  Mr.  Fox  it  was  proved  that  the  plaintiffs  had,  to 
the  knowledge  of  the  captain  of  the  "  Oriente  "  and  the  witness,  agents  at  Valparaiso, 
and  that  there  was  a  house  of  Messrs.  Gibbs  &  Co.  there,  and  that  no  reference  was 
made  to  them ;  that  the  "  Oriente,"  being  repaired,  sailed  from  Valparaiso  with  a  cargo, 
and  that  the  loading  of  the  "  Fairy  Queen  "  was  finished  at  least  three  or  four  days 
before  the  bill  of  lading  was  signed,  and  that  the  agreement  introduced  in  it  was  made 
after  the  loading  was  [25]  complete.  On  his  re-examination  he  stated  that  the  current 
rate  of  freight  from  Valparaiso  to  England,  at  the  time  of  the  making  of  the  charter- 
party,  was  from  51.  to  51.  5s. 

The  captain  of  the  "  Fairy  Queen  "  was  also  examined,  and  the  substance  of  his 
evidence  was,  that  after  he  had  taken  on  board  all  the  guano  supplied  to  him  from 
the  hulk  he  insisted  that  he  had  not  more  than  350  tons  on  board,  and  wanted  130 
tons  more ;  that  the  captain  of  the  "  Oriente  "  insisted  that  he  had  470  tons,  and  that 
then  the  agreement  was  made  that  he  should  be  paid  freight  as  for  470  tons,  and  that 
on  this  understanding  he  signed  the  bill  of  lading.  He  further  stated,  that  he  was 
willing  to  load  other  cargo,  and  that  on  the  29th  of  April  he  received  a  letter  from 
the  captain  of  the  "  Oriente,"  urging  him  to  sail  at  the  earliest  possible  opportunity ; 
that  he  did  so,  and  arrived  in  London  on  the  4th  of  August  following,  having  called 
at  Cork  for  orders. 

The  plaintiffs  procured  the  bill  of  lading  of  the  guano  to  be  indorsed  to  them  by 
Messrs.  Murrieta.  The  cargo  loaded  and  delivered  was  344  tons  only  ;  the  plaintiffs 
offered  to  pay  freight  upon  344  tons  at  the  rate  of  51.  2s.  6d.  per  ton,  being  the  rate 
fixed  by  the  charter-party ;  the  defendants  insisted  upon  being  paid  at  that  rate  upon 
470  tons,  the  quantity  which  might  have  been  loaded  on  board,  and  which  they  alleged 
was  payable  according  to  the  substituted  agreement  and  the  bill  of  lading.  The 
result  was  a  correspondence  of  some  length,  and  ultimately  by  arrangement  the 
plaintiff  paid  under  protest  a  sum  of  23881.  ISs.  9d.,  being  the  freight  of  51.  2s.  6d. 
upon  470  tons,  and  exceeding  by  6451.  15s.  the  freight  payable  on  the  actual  quantity 
delivered  at  the  same  rate. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  draw  any  inference  of  fact 
which  they  might  think  proper  from  the  above  statement. 

[26]  The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled 
under  the  circumstances  to  recover  the  6451.  los.,  as  paid  by  them  in  excess  of  freight. 
If  the  opinion  of  the  Court  should  be  in  the  plaintiffs'  favour,  then  the  verdict  is  to 
stand  for  6451.  15s.  If  the  opinion  of  the  Court  should  be  against  the  plaintiff, 
judgment  of  nonsuit  is  to  be  entered. (a)^ 

(tt)i  The  witness  Fox  stated,  that  it  is  usual  when  a  cargo  is  transhipped,  for  the 
bills  of  lading  to  be  made  payable  to  the  agent  of  the  vessel  from  which  the  goods  are 
transhipped ;  the  reason  was  stated  to  be  that  it  gives  some  security  with  reference 
to  the  settlement  of  the  average. 

(ay  There  was  a  second  question,  but  as  it  related  merely  to  the  costs  of  the 
pleadings,  it  was  not  argued. 
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Grey  and  Others  v.  Gibes  and  Others. 

This  was  a  cross  action,  brought  by  the  defendants  in  the  former  action,  to  recover 
damages  for  the  not  providing  a  full  cargo  at  Valparaiso  under  the  charter-party 
of  the  "Fairy  Queen."  The  case  w^as  stated  for  the  opinion  of  the  Court  without 
pleadings,  in  pursuance  of  the  order  of  nisi  prius  in  the  former  action.  The  facts  are 
the  same  as  in  the  former  case,  the  evidence  and  proceedings  in  which  may  be  referred 
for  all  the  purposes  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendants  in  this  action 
are  liable  upon  the  charter-party  of  the  "  Fairy  Queen  "  for  the  neglect  to  provide 
a  full  cargo. 

Cleasby  (with  whom  was  W.  H.  Willes),  for  Messrs.  Gibbs  (April  22).  The 
master  cannot  make  the  owner  of  the  cargo  liable  for  the  excess  of  freight  on  tonnage 
beyond  the  amount  of  the  cargo.  In  iShipton  v.  Thwnton  (9  A.  &  E.  314)  the  power 
and  duty  of  the  captain  of  a  disabled  ship  to  make  contracts  for  forwarding  the  cargo 
was  much  discussed.  It  appears  that  all  the  authorities  agree  that  "  the  master  is 
[27]  Ht  liberty  to  procure  another  ship  to  transport  the  cargo  to  its  place  of  destina- 
tion." Lord  Denman,  in  delivering  the  judgment  of  the  Court,  says,  "It  is  clear  that 
by  the  contract  the  shipowner  (and  the  master  as  his  agent)  is  bound  to  carry  the 
goods  to  their  destination,  if  not  prevented  from  doing  so  in  his  own  ship  by  some 
event  which  he  has  not  occasioned,  and  over  which  he  has  no  control.  The  master, 
says  Lord  Tenterden,  in  his  Book  on  Shipping,  part  3,  c.  3,  8  b.  (page  30  L  Ninth 
edition),  "  should  always  bear  in  mind  that  it  is  his  duty  to  convey  the  cargo  to  the 
place  of  destination.  This  is  the  purpose  for  which  he  has  been  entrusted  with  it, 
and  this  purpose  he  is  bound  to  accomplish  by  any  reasonable  and  practicable 
method.  When,  however,  such  an  event  has  occurred  to  interrupt  the  voyage,  and 
the  shipowner  (or  master,  for  we  think  no  distinction  can  be  made  between  the  two) 
has  no  opportunity  of  consulting  the  freighter,  there  seems  to  be  much  disagreement 
in  foreign  ordinances  and  jurists  as  to  whether  he  is  bound  to  tranship,  or  whether, 
having  contracted  only  to  carry  in  his  own  ship,  he  is  not  absolved  from  further 
prosecution  of  the  enterprise  by  the  vis  major,  which  prevents  his  accomplishing  it 
in  the  literal  terms  of  his  undertaking.  .  .  .  All  authorities  are,  however,  in  unison 
to  this  extent,  that  the  master  is  at  liberty  to  procure  another  ship  to  transport  the 
cargo  to  the  place  of  destination ;  and  in  these  words  Lord  Tenterden  cautiously  lays 
down  the  rule  of  our  law."  His  Lordship  then  points  out  that  the  master  may  do 
so  for  the  purpose  of  earning  his  full  freight  at  the  rates  agreed  on.  That  shews 
that  in  so  doing  he  is  acting  as  agent  for  the  owner  of  the  ship,  and  not  at  all  as 
agent  for  the  owner  of  the  cargo.  It  is  true  that  where  the  transhipment  can  only 
be  effected  at  a  rate  higher  than  the  original  rate  of  freight,  the  case  above  cited 
shews  that  another  principle  may  be  introduced,  viz.,  that  [28]  of  agency  for  the 
merchant.  It  is  said  that  "it  must  never  be  forgotten  that  the  master  acts  in  a 
double  capacity,  as  agent  of  the  owner  as  to  the  ship  and  freight,  and  as  agent  of 
the  merchant  as  to  the  goods."  In  Maude  and  Pollock  on  Shipping,  p.  75,  it  is  said, 
the  master  has  this  authority  while  afloat  or  in  a  foreign  port,  where  there  is  no 
agent  of  the  shipper.  Here  the  master  had  no  authority  to  act  for  the  Messrs.  Gibbs, 
because  they  had  an  agent  at  the  port.  It  appears  from  the  judgment  of  Sir  Wm. 
Scott,  in  the  case  of  The  Giatihidine,{a)  that  though  in  some  cases  the  master  may 
have  authority  as  agent  for  the  owner  of  the  cargo,  it  is  only  in  cases  of  instant  and 
unforeseen  and  unprovided  necessity  that  the  character  of  agent  and  supercargo  is 
forced  upon  him  by  the  general  policy  of  the  law.  [Pollock,  C.  B.  Being  an  agent 
of  necessity,  his  authority  arises  out  of  necessity  and  is  limited  by  it.]  Duncan  v. 
Benson  (1  Exch.  537.  In  error,  3  Exch.  644)  shews  that  the  owner  of  the  goods  cannot 
be  made  liable  to  contribute  to  any  expenses,  except  such  as  constitute  a  general 
average.  The  master  has  in  no  case  authority  to  bind  the  owner  either  of  the  ship 
or  the  goods  if  he  can  communicate  with  him:  Arthur  v.  Barton  (6  M.  &  W.  138), 
Johns  v.  Simons  (2  Q.  B.  425).  A  person  who  deals  with  the  captain  as  agent  for  the 
owner  does  so  at  his  peril.  Thus  if  the  master  sells  the  cargo  when  there  is  no  actual 
necessity  for  such  sale,  the  purchaser  is  not  protected :   Freeman  v.  llie  Bast  India 

(a)  3  Rob.  258.  See  also  Benson  v.  Chapman,  2  H.  L.  720;  The  Mercurius, 
1  Kob.  84. 
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Company  (5  B.  &  Aid.  617).  The  goods  are  not  liable  to  any  charge  beyond  the 
a^unt  of  the  freight. 

Then,  as  to  the  cross-action,  Messrs.  Gibbs  are  not  liable  for  not  loading  a  cargo 
of  470  tons,  because  in  the  charter-party  the  quantity  is  not  warranted  to  be  470 
tons.  Both  [29]  parties  knew  what  the  cargo  was,  and  the  description  of  the  cargo 
as  470  tons  is  a  mere  falsa  demonstratio. 

Tomlinson  (with  whom  was  M.  Smith),  for  Messrs.  Grey.  The  power  of  the 
master  to  bind  the  owner  of  the  cargo  by  his  contract  arises  out  of  necessity,  but 
when  the  necessity  has  arisen  the  master  has  authority  to  do  whatever  is  prudent 
and  proper,  and  most  conducive  to  the  benefit  of  all  concerned  :  Abbott  on  Shipping, 
part  4,  c.  5,  s.  3  (page  303,  9th  ed.).  The  captain  of  the  "Oriente"  did  what  was 
best  under  the  circumstances.  The  case  expressly  finds  that  "it  became  necessary 
to  tranship  and  forward  the  cargo  to  its  destination  by  another  vessel ;"  and  that 
"accordingly  the  captain  entered  into  the  charter-party."  It  appears  that  the 
"  Fairy  Queen  "  was  the  only  available  vessel.  The  words  "  being  470  tons  more  or 
less  "  are  a  warranty.  By  the  words  "  more  or  less,"  the  parties  did  not  contemplate 
any  considerable  deficiency  of  cargo:  Cross  v.  Eglin  (2  B.  &  Ad.  106).  The  captain 
of  the  "  Fairy  Queen  "  would  not  have  let  his  vessel  unless  he  had  a  full  cargo. 
No  master  would  take  in  a  short  cargo  of  guano  at  the  ordinary  rate  of  freight, 
if  he  was  bound  to  sail  immediately.  It  was  the  same  thing  as  if  the  captain  of  the 
"  Oriente  "  had  agreed  to  pay  a  gross  sum  as  freight.  [Martin,  B.  Practically  the 
owners  of  the  cargo  were  to  pay  71.  a  ton  instead  of  51.  2s.  6d.,  the  current  rate  of 
freight  from  that  port.]  The  captain  of  the  "Oriente"  was  at  liberty  to  ship  other 
cargo.  Messrs.  Gibbs  had  the  benefit  of  the  unoccupied  space.  By  the  subsequent 
arrangement  Messrs.  Gibbs  obtained  the  benefit  of  the  immediate  departure  of  the 
vessel,  by  which  they  had  the  opportunity  of  being  in  time  for  a  market  in  this 
country.  It  is  not  only  the  right,  but  the  duty,  of  the  master  to  tranship  where  the 
cargo  is  perishable.  [Martin,  B.  This  was  not  a  perishable  [30]  cargo  in  the  sense 
in  which  fish  or  fruit  is  said  to  be  so.]  It  was  liable  to  injury  from  weather.  If  the 
charter-party  was  reasonable,  then  the  subsequent  contract  was  reasonable,  for  the 
owner  of  the  goods  would  have  been  liable  for  not  filling  up  the  vessel,  and  it  was  a 
prudent  course  of  the  captain  to  save  him  this  responsibility,  and  for  that  purpose  to 
give  a  lien  on  the  cargo. 

Cleasby,  in  reply.  If  the  description  of  the  cargo  as  470  tons  was  false  to  the 
knowledge  of  the  master  of  the  "Oriente,"  the  owner  of  the  cargo  is  not  responsible 
for  that :  Story  on  Agency,  s.  69.  The  captain  cannot  bind  the  owners  of  the  cargo 
by  a  charter-party,  unless  it  is  shewn  that  there  were  no  other  means  of  forwarding 
the  cargo.  Barker  v.  Windle  (6  E.  &  B.  675)  shews  that  the  words  "  470  tons  more 
or  less  "  are  not  a  warranty. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  the  above  cases  was  now  delivered  by 
Pollock,  C.  B.  (after  stating  the  facts  as  above  set  forth).  On  the  argument  all 
the  authorities  existing,  or  indeed  as  we  believe  bearing  at  all  upon  the  question, 
were  cited.  The  well  known  case  of  The  Gratitudine  (3  Rob.  240)  and  that  of 
Duncan  v.  Bensmi  (1  Exch.  537)  were  fully  referred  to,  but  it  was  agreed  by  both  the 
learned  counsel  that  there  was  very  little  existing  authority  in  English  law  upon  the 
subject,  and  that  the  case  of  Shipton  v.  Thornton  (9  A.  &  E.  314)  and  a  section  of 
Abbott  on  Shipping,  page  323,  6th  edition  (part  4,  c.  5,  s.  3,  page  301,  9th  ed.),  are 
the  most  material  and  the  most  directly  bearing  upon  it. 

[31]  The  question  is  one  of  great  difficulty  and  has  led  to  much  diff"erence  of 
opinion  amongst  the  most  eminent  foreign  writers  on  jurisprudence ;  but  it  is  more 
especially  so  in  the  law  of  England  which  regards  with  extreme  jealousy  the  permitt- 
ing any  man  to  be  bound  by  the  contract  or  act  of  another,  except  where  direct  and 
express  authority  is  given  to  him.  In  the  present  and  similar  cases,  a  merchant  has 
loaded  on  board  a  ship  a  cargo  upon  a  contract  that  it  is  to  be  conveyed  in  that  ship 
from  the  port  of  loading  to  the  port  of  discharge  ;  and  a  provision  is  contained  in  the 
contract  that  the  shipowner  is  to  be  excused  from  so  doing  if  prevented  by  certain 
perils  mentioned  in  it.  A  master  is  placed  in  command  of  the  ship  over  whose  appoint- 
ment the  merchant  has  no  influence  or  control.  One  of  the  perils  occurs  in  the  course 
of  the  voyage  which  according  to  the  contract  excuses  the  shipowner  from  conveying 
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the  cargo  further,  but  the  master  instead  of  acting  upon  it  determines  to  forward  the 
cargo  by  another  ship,  of  which  the  merchant  knows  nothing,  and  in  regard  to  which 
he  has  no  opportunity  of  exercising  any  selection  or  choice.  The  question  is,  what 
contract,  if  any,  the  master  can  make  obligatory  upon  the  merchant  in  regard  to  the 
conveyance  by  the  substituted  ship  when  the  merchant  has  an  agent,  or  a  house  of 
business,  to  the  knowledge  of  the  master,  at  the  intermediate  port  into  which  the  ship 
has  put  in  distress  ?  Can  he,  without  communication  with  them  or  giving  them  the 
option  of  receiving  the  cargo  there,  put  it  on  board  another  ship  and  forward  it  to 
the  port  of  discharge  1  We  are  not  aware  of  any  authority  in  the  English  law  in 
which  the  master  is  said  to  have  such  powers.  In  Shvpton  v.  TJiornton,  Lord  Denman, 
in  delivering  the  judgment  of  the  Court,  only  put  the  case  "  where  the  shipowner  or 
master  has  no  opportunity  of  consulting  the  freighter ; "  and  in  the  section  in  Abbott 
on  Shipping  before  referred  to,  the  learned  [32]  author  says :  "  The  merchant  should 
be  consulted  if  possible"  (part  4,  c.  5,  s.  3,  p.  304,  9th  ed.).  In  the  present  case  the 
plaintiffs  had  an  agent  at  Valparaiso,  and  indeed  it  would  seem  that  a  branch  of  the 
house  carrying  on  business  in  the  same  name  was  established  there ;  and  it  is  stated 
in  the  case,  that  although  all  the  parties  knew  this,  no  reference  or  communication 
whatever  was  made  to  them. 

Again,  has  the  master  authority  to  contract  that  the  merchant  shall  pay  a  rate  of 
freight  higher  than  that  originally  stipulated  1  In  the  present  case  the  rate  of  freight 
by  the  "  Oriente "  is  not  stated,  but  we  have  no  doubt  that  the  rate  of  freight 
demanded  and  paid  under  protest,  which  was  nearly  71.  pei'  ton,  was  considerably 
higher  than  the  original  rate  of  freight  by  the  "  Oriente."  Again,  has  the  master 
authority  to  bind  the  merchant  by  a  charter-party,  contracting  not  merely  for  the 
conveyance  of  the  cargo  but  for  dead  freight,  or  is  his  authority  confined  to  loading 
the  goods  on  board  the  substituted  ship  under  the  ordinary  contract  by  a  bill  of 
lading? 

Many  other  difficulties  will  readily  suggest  themselves  to  any  one  who  has  con- 
sidered the  subject ;  but  upon  the  question  in  the  present  case  we  are  all  of  opinion 
that  the  master  of  the  "  Oriente  "  had  not  authority  to  bind  the  plaintiffs  to  pay  the 
freight  mentioned  in  the  bill  of  lading.  He  had  made  a  charter-party  at  the  rate  of 
51.  2s.  6d.  per  ton  for  freight,  containing  a  stipulation  as  to  the  loading  a  full  cargo.  All 
the  guano  was  put  on  board,  and  no  more  was  forthcoming.  The  consequence  was, 
that  a  right  in  the  nature  of  a  chose  in  action  had  arisen  against  the  person  who  was 
bound  by  the  charter.  On  this  state  of  things  we  are  of  opinion  that  the  master  had 
not  authority  to  substitute  or  create  against  the  plaintiffs  (assuming  them  to  be  liable 
on  the  charter)  a  lien  upon  the  cargo  in  respect  of  this  [33]  chose  in  action,  or  in  other 
words  to  create  a  lien  for  dead  freight.  We  think  that  the  plaintiffs  are  not  shewn 
to  be  liable  for  anything  beyond  the  freight  mentioned  in  the  charter-party,  which 
was  the  current  rate  of  freight  at  the  time  at  Valparaiso,  and  are  therefore  entitled  to 
recover  back  the  furthersum  which  they  were  compelled  to  pay  under  the  circumstances 
mentioned  in  the  case. 

As  to  the  case  of  Gh'ey  and  Others  v.  Gibbs  and  Others,  we  are  very  strongly  inclined 
to  be  of  opinion  that  the  master  of  a  ship  has  not  authority,  under  such  circumstances 
as  the  present,  to  charter  a  ship  and  bind  the  merchant  to  provide  a  full  cargo,  or  in 
other  words,  for  the  payment  of  dead  freight.  If  he  has  such  authority,  what  is  the 
limit  to  if?  Can  he,  when  the  goods  of  the  merchant  are  sufficient  to  fill  the  ship  to 
the  extent  of  one-half  or  three-fourths  capacity,  enter  into  a  contract  obligatory  upon 
the  merchant  to  pay  for  the  unoccupied  space?  It  may  be  that  the  master  of  a 
disabled  ship  has  power  to  send  forward  the  cargo  to  the  port  of  discharge  by  another 
ship,  and  upon  that  taking  place  which  would  be  a  performance  of  the  contract  if  the 
original  ship  had  arrived  in  safety,  the  master  or  owners  may  be  entitled  to  the  freight 
originally  contracted  for;  the  conveyance  of  the  cargo  by,  and  the  right  and  true 
delivery  from  the  substituted  ship  being  deemed  a  substantial  performance  of  the 
voyage,  and  equivalent  to  the  conveyance  by,  and  right  and  true  delivery  from  the 
original  ship.  But  we  think  in  this  case  that  all  which  by  the  charter-party  was 
contracted  to  be  loaded  was  the  cargo  of  the  "  Oriente."  The  words  of  the  charter- 
party  are,  "  the  cargo  put  on  board  the  hulk,  forming  the  cargo  brought  to  Valparaiso 
by  the  'Oriente,'  being  470  tons  of  guano,  more  or  less."  It  is  clear  from  the  charter- 
party  itself,  and  proved  beyond  all  doubt  by  the  evidence,  that  the  cargo  was 
represented  to  be  470  tons  at  the  least;  but  we  do  not  think  there  [34]  is  a  warranty 
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to  this  effect.  If  there  be  no  warranty,  the  only  liability  which  could  exist  would  be 
ioi^  false  and  fraudulent  representation  ;  this  is  not  alleged  to  have  been  the  case, 
for  the  statement  of  the  captain  of  the  "  Oriente  "  is  admitted  to  have  been  an  honest 
one :  but  if  it  were  not,  the  defendants,  Messrs.  Gibbs,  would  not  be  responsible  for 
it.  There  is  no  authority  or  principle  for  holding  that  the  owners  of  cargo  are  under 
such  circumstances  liable  for  a  false  and  fraudulent  representation  by  the  master. 

The  result  therefore  is,  that  the  verdict  is  to  be  entered  for  the  plaintiffs  in  the 
first  action  for  6451.  15s.,  with  interest  from  the  18th  of  August,  1855,  on  the  issue 
on  the  first  count ;  and  that  as  to  other  issues  the  jury  be  discharged ;  and  as  to  the 
second  action  that  the  judgment  be  for  the  defendants. 

Verdict  to  be  entered  for  the  plaintiffs  in  the  first  action ;  for  the  defendants  in 
the  second. 

Gibbs  v.  Knightly.  May  8,  1857. — After  a  cause  has  been  referred  to  arbitration 
by  a  Judge,  under  the  3rd  section  of  the  Common  Law  Procedure  Act,  1854,  the 
Court  has  power  to  amend  the  particulars  of  demand. 

[S.  C.  26  L.  J.  Ex.  294 ;  3  Jur.  (N.  S.)  472 ;  5  W.  R.  562.] 

This  cause  had  been  referred  to  a  master  of  this  Court  by  a  Judge's  order  made 
under  the  3rd  section  of  the  Common  Law  Procedure  Act,  1854.  The  parties  having 
appeared  by  their  counsel  before  the  master,  he  thought  that  the  particulars  of  demand 
should  be  amended,  and  suggested  that  the  plaintiff  should  apply  to  a  Judge  at 
Chambers,  to  make  the  amendment.  A  summons  having  been  taken  out  for  that 
purpose,  the  parties  appeared  before  Channell,  B.,  who  desired  that  the  application 
might  be  made  to  the  Court. 

Griffits  having  now  moved  accordingly, 

[35]  Raymond  shewed  cause  in  the  first  instance.  The  Court  has  no  power  to 
amend  the  particulars  of  demand.  In  Mm-gan  v.  Tarfe  (11  Exch.  82)  it  was  decided, 
that  where  a  cause  is  referred  to  arbitration  without  power  of  amendment  a  Judge 
has  no  power,  except  by  the  consent  of  the  parties,  to  order  the  particulars  of  demand, 
specially  indorsed  on  the  writ,  to  be  altered  by  increasing  the  amount  of  one  of  the 
items.  That  would  be  conclusive  if  this  had  been  a  reference  by  the  consent  of  the 
parties.  [Pollock,  C.  B.  The  foundation  of  that  decision  is,  that  the  parties  having 
consented  to  one  thing,  the  Court  could  not  make  them  consent  to  another.  My 
brother  Bramwell  suggests  that  the  defendant  might  say — "  Non  haec  in  foedera  veni."] 
The  7th  section  of  the  Common  Law  Procedure  Act,  1854,  provides  that  "the  pro- 
ceedings upon  any  such  arbitration  as  aforesaid  shall,  except  otherwise  directed  hereby 
or  by  the  submission  or  document  authorizing  the  reference,  be  conducted  in  like 
manner,  and  subject  to  the  same  rules  and  enactments  as  to  the  power  of  the  arbitrator 
and  of  the  Court,  &c.,  as  upon  a  reference  made  by  consent,"  &c.  A  Judge  has  no 
power  to  direct  a  reference  except  under  the  statute,  and  subject  to  the  limitations  in 
the  7th  section.  It  is  clear  that  the  master  has  no  power  to  amend.  [Pollock,  C.  B. 
We  might  set  aside  the  order  of  reference,  and  then,  after  making  the  amendment, 
refer  the  cause  back  to  the  arbitrator.]  The  amendment  can  only  be  made  on 
payment  of  costs. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  amendment  ought  to  be  made. 
The  Master  will  dispose  of  the  costs  of  the  amendment  and  of  this  application. 

Martin,  B.,  concurred. 

[36]  Bramwell,  B.  In  the  case  cited,  if  an  action  had  been  brought  on  an  award 
made  after  the  amendment,  the  declaration  must  have  alleged  that  the  plaintiff  and 
defendant  mutually  agreed  to  refer  the  matters  in  respect  of  which  the  award  was 
made;  but  that  allegation  could  not  have  been  proved.  Here  there  is  no  such 
difficulty. 

Channell,  B.,  concurred. 

Rule  absolute. 

Taylor  v.  Pearse.  May  4,  1857.— In  order  to  render  a  composition  after  bank- 
ruptcy, made  under  the  230th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  accepted  by  nine-tenths  in  number  and  value  of  the  creditors,  binding 
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on  those  creditors  who  have  not  executed  it,  the  offer  of  composition  must  be 
made  to  all  the  creditors,  and  not  to  those  only  who  execute  the  deed. — Semble, 
that  the  offer  must  be  of  a  composition  by  a  money  payment,  and  not  by  bills  of 
exchange. 

[S.  C.  26  L.  J.  Ex.  371  ;  3  Jur.  (N.  S.)  917.] 

Declaration  by  indorsee  against  acceptor  of  a  bill  of  exchange. 

Plea.  That  the  defendant,  a  trader,  had  become  bankrupt  (setting  out  all  the 
proceedings  under  his  bankruptcy  down  to  and  including  the  last  examination) ;  that 
after  such  last  examination  all  meetings,  notices  and  things  were  held,  given,  done 
and  existed  necessary  to  entitle  the  defendant  to  call  and  hold  the  meeting  hereinafter 
mentioned,  and  that  thereupon  afterwards,  and  after  he  had  so  passed  his  last 
examination,  the  defendant  called  a  meeting  of  his  creditors,  &c.,  whereof,  and  of  the 
purport  whereof,  twenty-one  days'  notice  were  given  in  the  London  Gazette,  according 
to  the  true  intent,  &c.,  and  such  meeting  was  held  at  the  time  and  place,  and  in  all 
respects  according  to  the  said  last  mentioned  notice :  and  that  at  such  meeting  the 
defendant,  and  one  P.  Pearse,  then  made  an  offer  of  composition  within  the  true 
intent,  &c.,  and  offered  and  agreed  to  pay  to  the  creditors  of  the  defendant  respectively, 
the  sum  of  3s.  6d.  in  the  pound  on  the  amount  of  their  debts  respectively,  and  nine- 
tenths  in  number  and  value  of  [37]  the  creditors,  assembled  at  such  last  mentioned 
meeting,  agreed  to  accept  the  same ;  that  thereupon  another  meeting  for  the  purpose 
of  deciding  upon  such  offer  was  appointed  to  be  holden  according  to  the  provisions,  &c., 
whereof  notice  was  duly  given,  which  second  meeting  was  held  at  the  time  and  place 
mentioned,  and  according  to  the  said  notice  and  the  said  statute ;  and  that  at  such 
second  meeting  nine-tenths  in  number  and  value  of  the  creditors  then  being  present 
at  such  second  meeting  did  also  agree  to  accept  such  offer;  that  thereupon  their 
acceptance  of  the  said  offer  having  been  duly  testified  in  writing,  and  all  sums  by  the 
Court  directed  to  be  paid  having  been  paid  and  discharged,  the  Court,  upon  the 
petition  of  the  defendant,  by  its  order  made,  &c.,  and  sealed,  &c.,  after  reciting,  &c. 
(setting  out  the  petition  of  the  defendant),  did  order  that  the  petition  for  arrangement, 
filed  by  the  defendant,  should  be  dismissed,  and  that  the  adjudication  of  bankruptcy 
should  be,  and  it  thereby  was,  annulled ;  that  the  plaintiff  remained  the  holder  of  the 
said  bill  of  exchange  during  all  the  time  the  several  proceedings  in  this  plea  were 
taken,  and  that  all  things  have  occurred  necessary  to  render  the  said  order  valid  and 
effectual,  and  to  render  the  acceptance  of  the  composition  so  agreed  to,  binding  and 
obligatory  upon  the  plaintiff:  that  the  defendant  and  the  said  P.  Pearse  have,  and  each 
of  them  hath,  always  been  ready  and  willing  to  pay  to  the  plaintiff  the  said  composi- 
tion of  3s.  6d.  in  the  pound  on  the  amount  of  his  claim,  that  the  said  composition 
thereon  amounts  to  the  sum  of  171.  10s.  and  no  more,  and  the  defendant  now  brings 
into  Court  here  the  said  sum  of  171.  10s.  ready  to  be  paid  to  the  plaintiff  if  he  will 
accept  the  same. 

Replication.  That  the  offer  of  composition  was  as  follows : — "  In  the  Court  of 
Bankruptcy,  in  the  matter  of  L.  B.  Pearse,  a  bankrupt.  Offer  of  composition  by 
P.  Pearse  and  [38]  the  bankrupt  to  the  creditors,  &c.  Memorandum  of  agreement, 
made  this  21st  day  of  July,  1856,  between  P.  Pearse  of  the  first  part,  L.  B.  Pearse, 
the  bankrupt,  of  the  second  part,  and  the  several  persons  whose  names  are  hereunder 
written  of  the  third  part,  witnesseth  that  in  consideration  of  the  natural  love  and 
affection,  &c.,  and  for  other  considerations  herein  appearing,  it  is  hereby  mutually 
agreed,  &c.  First.  P.  Pearse  and  L.  B.  Pearse  are,  at  their  own  expense,  to  take  the 
necessary  steps  to  procure  the  adjudication  to  be  annulled,  and  the  parties  hereto  of 
the  third  part  are  to  sign  any  consent,  petition  or  other  document  which  may  be 
required  for  that  purpose  on  or  before  the  15th  day  of  October  next.  Second.  In  case 
the  adjudication  be  annulled  on  or  before  the  15th  day  of  October  next,  P.  Pearse  is 
to  pay  to  the  parties  hereto  of  the  third  part,  on  the  20th  of  October,  a  composition  of 
3s.  6d.  in  the  pound  upon  the  amount  of  the  debts  due  to  them  respectively,  which 
the  persons  hereto  of  the  third  part  are  respectively  to  accept  in  satisfaction  of  such 
debts.  Third.  P.  Pearse  and  L.  B.  Pearse  are,  on  or  before  the  14th  of  August,  to 
deposit  with  the  solicitor  to  the  assignees,  for  the  parties  hereto  of  the  third  part  the 
composition  upon  whose  debts  shall  amount  to  101.  and  upwards,  bills  of  exchange  for 
the  amount  of  the  composition  to  be  drawn  by  L.  B.  Pearse  on  and  accepted  by 
P.  Pearse,  payable  to  the  said  respective  creditors  or  order  on  the  21st  of  October. 
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In  case  the  adjudication  shall  be  annulled  as  aforesaid,  the  bills  of  exchange  are  to  be 
dlgiiyered  by  the  said  solicitor  to  the  parties  hereto  of  the  third  part  respectively,  but 
in  case  the  bankruptcy  shall  not  be  annulled  as  aforesaid,  the  bills  of  exchange  are  to 
be  returned  to  P.  Pearse.  Fourth.  If  the  bills  of  exchange  shall  not  be  so  deposited, 
this  agreement  to  be  void.  Fifth.  The  acceptance  of  the  composition  is  to  be  subject 
to  the  pay-[39]-ment  and  satisfaction  by  the  said  L.  B.  Pearse  of  all  costs  incurred  by 
the  assignees.  As  witness  the  hands,  &c.  L.  B.  Pearse,  P,  Pearse,  S.  Stevens."  That 
at  the  time  of  the  offer  of  composition  there  were  many  creditors  who  were  entitled  to 
prove,  and  who  had  proved  under  the  adjudication,  &c.,  to  wit  forty  creditors,  whose 
debts  amounted  to  15,0001.  and  upwards;  that  only  a  small  proportion  in  number  or 
value  agreed  to  accept  the  composition,  that  is  to  say,  twelve  creditors  to  the  amount 
of  10,8471. ;  that  no  creditor  who  had  proved,  or  was  entitled  to  prove,  his  debt  was 
personally  present  at  the  said  meetings,  or  at  either  of  them,  though  very  many  of 
them,  creditors  each  of  them  to  the  amount  of  501.  and  upwards,  were  residing  in 
England  ;  that  no  such  creditors  appeared  or  voted  at  such  meetings,  or  either  of  them, 
either  personally  or  otherwise  than  by  attorney,  to  wit  John  Atkinson  ;  that  the  said 
adjudication  was  not  annulled  on  or  before  the  said  15th  of  October;  that  though  the 
amount  of  the  composition  on  the  plaintiff's  debt  amounted  to  101.  and  upwards, 
neither  P.  Pearse  nor  the  defendant  deposited  any  bill  of  exchange  for  the  amount  of 
the  composition,  nor  was  any  bill,  nor  the  amount  of  the  composition  ever  tendered, 
nor  were  P.  Pearse  or  the  defendant  ever  ready  to  pay  the  composition  till  long  after 
the  21st  of  October. 

The  plaintiff'  also  demurred  to  the  plea. 

The  defendant  demurred  to  the  replication,  and  joined  in  demurrer  to  the  plea. 

Hugh  Hill  argued  for  the  plaintiff".  The  question  arises  under  the  230th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849.  The  Court  will  not  hold  that  the 
bankrupt  is  discharged  unless  he  brings  himself  strictly  within  the  words  of  this 
section,  because  the  proceeding  is  one  by  which  creditors  may  be  deprived  of  their 
rights  without  [40]  their  knowledge,  unless  they  watch  the  announcements  in  the 
Gazette.  First,  there  is  no  off"er  of  composition  to  the  creditors  generally,  but  only 
to  those  creditors  who  execute  the  deed.  [Channell,  B.  That  question  was  very 
much  considered  in  the  case  of  Larpent  v.  Bibby  (5  H.  L.  481).]  Secondly,  P.  Pearse 
was  only  bound  to  pay  if  the  bankruptcy  was  annulled  on  or  before  the  loth  of 
October  ;  time  therefore  was  of  the  essence  of  the  contract.  Thirdly.  The  agreement 
was  to  be  void  if  bills  were  not  deposited ;  that  means  void  at  the  election  of  the 
creditors  or  any  of  them.  The  plaintiff'  had  no  means  of  getting  his  money  under 
this  offer  of  composition.  [Martin,  B.  Can  nine-tenths  of  the  creditors  present  at 
these  meetings  bind  the  rest  to  accept  a  composition  paid  by  bills  of  exchange?] 
Allcard  V.  IVesson  (7  Exch.  753.  In  error,  8  Exch.  260)  shews  how  strictly  the 
requisitions  of  the  statute  must  be  complied  with  in  order  to  bar  the  rights  of  creditors. 

J.  Brown,  contra.  The  object  of  s.  230  is  to  enable  a  bankrupt  after  his  bankruptcy 
to  compound  with  his  creditors.  Here  the  fiat  has  been  annulled  by  an  act  of  the 
Court,(c)  and  therefore  the  defendant  has  lost  the  protection  of  his  bankruptcy. 
The  legislature  must  be  taken  to  have  known  that,  in  a  majority  of  cases  where  there 
is  a  composition,  part  of  the  composition  is  paid  in  bills  of  exchange.  It  is  not 
unreasonable  that  the  resolution  of  so  large  a  majority  of  the  creditors  present  at 
two  successive  meetings  should  bind  those  creditors  who  do  not  take  the  trouble  to 
attend,  whatever  be  the  arrangement  they  may  choose  to  make.  [Bramwell,  B.  If  this 
section  is  to  be  con-[41]-s trued  as  providing  that  the  commissioner  upon  payment  of 
the  composition  shall  annul  the  adjudication,  it  would  be  intelligible.  The  commis- 
sioner would  examine  the  bankrupt  as  to  the  amount  of  his  debts,  and  upon  payment 
into  Court  of  the  composition  upon  such  amount,  would  annul  the  adjudication.] 
The  Act  assumes  that  the  creditors  will  take  care  of  their  own  interests.  The  true 
meaning  of  the  fourth  clause  of  the  agreement  may  be  that  it  is  to  be  voidable  at  the 
option  of  the  parties  to  it.  They  have  chosen  to  affirm  it.  A  creditor  who  has  not 
signed  cannot  avoid  the  agreement ;  he  has  no  rights  under  it. 

Pollock,  C.  B.  We  are  of  opinion  that  the  plaintiff"  is  entitled  to  judgment.  In 
order  to  render  an  agreement  to  accept  a  composition  binding  upon  all  the  creditors 

(c)  It  was  stated  by  Hugh  Hill  that  the  order  had  passed  as  a  matter  of  form, 
and  that  the  attention  of  the  commissioner  had  not  been  called  to  it. 


18         SHILLING    V.  THE    ACCIDENTAL    DEATH    INSURANCE    CO.       2  H.  &  N.  42. 

of  a  bankrupt  under  the  230th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
the  offer  of  composition  must  be  made  to  all  the  creditors  and  not  to  those  only  who 
subscribe  the  deed. 

Martin,  B.  I  am  of  the  same  opinion.  The  case  of  Larpent  v.  Bihhy  (5  H.  L. 
481)  is  almost  conclusive  upon  the  point. 

Bramwell,  B.  I  agree  with  the  rest  of  the  Court  on  this  point.  I  think  also 
that  the  section  in  question  applies  only  where  the  offer  is  of  a  composition  in  money, 
and  that  creditors  cannot  be  compelled  to  take  bills  of  exchange  without  their  consent. 

Channell,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[42]  Charlotte  Shilling,  Administratrix  of  James  Shilling  v.  The  Accidental 
Death  Insurance  Company.  April,  29,  1857. — To  an  action  by  the  executrix 
of  J.  S.  on  a  policy  of  insurance,  by  which  the  defendants  agreed  with  J.  S.  to 
pay  to  his  executors  20001.  on  his  death,  the  defendants  pleaded  that  the  policy 
was  made  by  T.  S.  in  the  name  of  J.  S.,  but  for  the  use  and  benefit  of  T.  S.  and 
not  for  the  use  or  on  account  of  J.  S. ;  that  T.  S.  had  not  any  interest  in  the  life 
of  J.  S.,  and  that  the  policy  was  a  wagering  policy  contrary  to  the  statute, 
whereby  the  policy  was  void. — Held  a  good  plea. 

[S.  C.  26  L.  J.  Ex.  266 ;  5  W.  R.  567.] 

Declaration  by  the  plaintiff,  as  administratrix  of  James  Shilling,  on  a  policy  of 
insurance,  by  which  the  defendants,  in  consideration  of  61.  15s.  paid  to  the  Company 
by  James  Shilling,  agreed  with  James  Shilling  that  if  he  should  suffer  or  receive  any 
bodily  injury  from  any  accident  or  violence,  on  or  before  the  11th  of  June,  1857,  that, 
subject  to  certain  conditions,  the  capital  of  the  Company  should  be  liable  to  pay  to 
the  insured,  his  executors  or  administrators,  in  case  the  violence  should  cause  his 
death,  the  sum  of  20001.,  <fec. ;  and  that  while  the  policy  remained  in  full  force  James 
Shilling  was  accidentally  drowned,  &c. 

Plea.  That  the  said  policy  of  insurance  was  in  truth  and  in  fact  made  and  effected 
by  one  Thomas  Shilling  in  the  name  and  on  the  pretended  behalf  of  the  said  James 
Shilling  ;  but  for  the  use,  benefit  and  on  account  and  behalf  of  the  said  Thomas 
Shilling  himself,  and  not  for  the  use,  benefit  or  on  account  of  the  said  James  Shilling  ; 
and  the  said  Thomas  Shilling  had  not  at  the  time  of  making  the  said  policy,  nor 
before  nor  at  the  death  of  the  said  James  Shilling,  any  intei-est  in  the  life  of  the  said 
James  Shilling,  and  that  the  said  policy  was  a  gaming  or  wagering  policy  contrary  to 
the  statute  in  such  case  made  and  provided,  whereby  the  said  policy  was  and  is  wholly 
null  and  void. 

Demurrer  and  joinder  therein. 

Lush,  in  support  of  the  demurrer.  A  wife  who  procures  her  husband  to  insure 
his  life  may  pay  the  premiums :  [43]  Eeed  v.  The  Royal  Exchange  Assurance  Company 
(Peake  Add.  Ca.  70).  The  object  of  the  act  is  to  prevent  the  making  insurances  on 
lives  wherein  the  assured  have  no  interest.  The  policy  must  be  looked  at  to  see  who 
the  assured  is.  Here  it  appears  by  the  policy  that  James  Shilling  is  the  assured ; 
and  parol  evidence  is  not  admissible  to  shew  that  any  one  else  is  so.  The  plea  is 
founded  upon  the  second  section  of  14  Geo.  3,  c.  48,  which  provides  "  that  it  shall  not 
be  lawful  to  make  any  policy  or  policies  on  the  life  or  lives  of  any  person,  &c.,  without 
inserting  in  such  policy  or  policies  the  person  or  persons'  name  or  names  interested 
therein,  or  for  whose  use,  benefit,  or  on  whose  account  such  policy  is  so  made  or 
underwrote."  [Martin,  B.  The  case  seems  very  closely  to  resemble  Wainewright  v. 
Bland  (1  Moo.  &  Rob.  481).]  In  that  case  Lord  Abinger's  ruling  on  this  point  at 
nisi  prius  was  not  confirmed  by  the  Court  on  the  motion  for  a  new  trial  (1  M.  &  W. 
32).  The  case  went  off  upon  another  ground.  In  Dalhy  v.  The  India  and  London  Life 
Assurance  Company, {d)  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  points  out 
that  a  contract  to  pay  a  fixed  sum  on  the  death  of  a  person  "  would  have  been 
unquestionably  legal  at  common  law  if  the  insurer  had  an  interest  therein  or  not." 
[Pollock,  C.  B.  I  do  not  assent  to  that.]  The  second  section  of  the  statute  in  question 
applies  only  to  policies  effected  by  agents.      Here  the  person  legally  interested  is 

{d)  15  C.  B.  365,  387.     See  also  Cook  v.  Field,  15  Q.  B.  460. 
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James  Shilling,  and  his  name  appears  on  the  face  of  the  policy.  He  is  the  person  to 
fl'«&m  the  money  is  payable,  in  other  words  the  insured.  It  is  consistent  with  this 
plea  that  there  was  an  understanding  between  Thomas  the  son  and  James  Shilling 
his  father,  that  as  the  father's  occupation  was  a  hazardous  one  he  should  insure  his 
life  and  the  son  should  [44]  pay  the  premiums,  and  that  the  father  should  leave  the 
sum  insured  to  the  son  by  his  will.  The  plea  should  have  gone  on  to  aver  that  the 
policy  was  made  without  the  knowledge  or  consent  of  James  Shilling. 

Raymond,  who  appeared  in  support  of  the  plea,  was  not  called  on. 

Pollock,  C.  B,  We  are  all  of  opinion  that  this  is  a  good  plea  under  the  14  Geo.  3, 
c.  48,  s.  2.  It  avers  the  existence  of  a  state  of  things  which,  if  proved,  would  dis- 
entitle the  plaintiff  to  recover.  It  appears  that  the  policy  was  not  in  fact  the  policy 
of  the  person  whose  name  appears  on  the  face  of  it  as  being  the  person  interested,  or 
made  for  his  benefit.  It  therefore  comes  within  the  prohibition  contained  in  the 
second  section  of  the  act.     There  must  be  judgment  for  the  defendants. 

Martin,  B.  I  am  of  the  same  opinion.  The  obvious  meaning  of  the  plea  is,  that 
Thomas  Shilling  went  to  the  office  of  the  defendants,  pretending  that  he  was  authorized 
by  James  Shilling  to  effect  a  policy  on  his  account,  when  in  fact  he  had  no  such 
authority,  but  really  effected  it  for  his  own  benefit.  This  is  exactly  what  the  statute 
was  intended  to  prohibit,  viz.,  that  one  man  should  effect  a  policy  on  the  life  of 
another  not  having  an  interest  in  such  life.  If  the  facts  suggested  by  Mr.  Lush  are 
the  true  facts  of  this  case,  I  think  that  the  plea  would  not  be  proved,  and  that  the 
policy  would  in  effect  be  the  policy  of  James  Shilling. 

Bramwell,  B.  I  am  of  the  same  opinion.  This  is  a  policy  made  on  account  of 
Thomas  Shilling  who  had  no  interest  in  the  life  of  James  Shilling.  Mr.  Lush  says 
that  [45]  the  defendant  cannot  plead  that  Thomas  Shilling  was  the  person  interested. 
I  think  that  is  not  so.  Provision  is  made  in  the  statute  against  any  difficulty  of  that 
kind,  by  the  enactment  that  it  shall  not  be  lawful  to  make  any  policy  without  inserting 
in  such  policy  the  name  of  the  person  "  for  whose  use,  benefit  or  on  whose  a^oonnt 
such  polic}^  is  so  made."  If  the  facts  are  as  suggested  by  Mr.  Lush,  I  agree  with  my 
brother  Martin  in  thinking  that  the  plea  will  not  be  proved. 

Channell,  B.,  concurred. 

Judgment  for  the  defendants. 

W.  A.  LyiNDON  v.  T.  Standbridge,  Town  Clerk  of  the  Borough  of  Birmingham. 
April  27,  1857. — Sections  87  to  98  of  the  Towns  Improvement  Clauses  Act,  1847, 
are  under  the  general  heading,  "and  with  respect  to  cleansing  the  streets." 
Section  87  enacts  (inter  alia),  "  that  the  commissioners  shall  cause  all  the  dust, 
ashes,  and  rubbish  to  be  carried  away  from  the  houses  and  tenements  of  the 
inhabitants  of  the  town  or  district  within  the  limits  of  the  special  Act  at  con- 
venient hours  and  times."  Section  50  of  the  Birmingham  Improvement  Act, 
1851,  enacts,  "that,  subject  to  the  provision  thereinafter  contained  the  clauses 
of  the  Towns  Improvement  Clauses  Act,  1847,  with  respect  to  cleansing  the 
streets,  shall  be  incorporated  with  and  form  part  of  this  Act."  By  the  57th 
section  of  the  same  Act,  "  the  several  clauses  of  the  Towns  Improvement  Clauses 
Act,  1847,  numbered  respectively  87,  &c.,  shall  not  extend  to  any  lands  used  as 
arable,  meadow,  or  pasture  ground  only,  or  to  wood  lands  or  market  gardens, 
.garden  allotments  or  nursery  grounds,  or  to  any  buildings  or  deposit  on  such 
lands,  or  to  any  roads  or  footways  intersecting  the  same  respectively."  Held, 
that  under  these  sections  the  commissioners  were  not  compellable  to  remove  from 
a  manufactory,  dust,  ashes  and  rubbish  arising  from  the  combustion  of  coal,  and 
otherwise  in  the  course  of  the  manufacture  of  edge  tools  within  the  borough. 

[S.  C.  26  L.  J.  Ex.  386  ;  5  W.  R.  590.     Referred  to,  Lmdoii  and  Provincial 
Laundry  v.  Willesden  Local  Board,  [1892]  2  Q.  B.  271.] 

Case.  The  declaration  stated  that  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  and  after  the  making  and  passing  of  the  Birmingham  Improvement 
Act,  1851,  and  after  the  council  of  the  borough  had  taken  upon  themselves,  entered 
into  and  undertaken  the  several  powers,  duties  and  authorities  in  the  said  Act  con- 
tained with  respect  to  cleansing  the  streets  in  the  borough,  to  wit,  &c.,  the  plaintiff 
was  an  inhabitant  of  the  said  borough,  [46]  and  was  the  occupier  of  certain  houses 


20  LYNDON    V.  STANDBRIDGE  2H&N.47. 

or  tenements,  called  the  Minerva  Works,  in  the  said  borough,  and  whilst  the  plaintiff 
continued  to  be  such  inhabitant  and  occupier  to  wit,  &c.,  divers  large  quantities  of 
dust,  ashes  and  rubbish  had  accumulated  at  the  said  works  of  the  plaintiff  within  the 
said  borough,  and  within  the  limits  of  the  said  act  of  parliament,  the  said  dust,  ashes 
and  rubbish  not  having  been  kept  or  required  for  the  purpose  of  manure,  of  all 
which  several  premises  the  said  council  then  had  notice.  And  the  plaintiff  then, 
by  a  certain  notice  in  writing,  requested  the  council  to  cause  the  said  dust,  ashes 
and  rubbish  so  accumulated  at  the  works  of  the  plaintiff  to  be  carried  away  and 
removed  from  the  same,  and  although  a  reasonable  time  had  elapsed,  nevertheless 
the  council  knowingly,  wrongfully  and  wilfully,  and  in  violation  of  the  duty  imposed 
upon  them  by  the  said  act  of  parliament,  suffered  the  dust,  ashes  and  rubbish  to  remain 
and  be  accumulated  in,  upon  and  about  the  works  of  the  plaintiff,  and  wholly  refused 
to  carry  away  and  remove  the  same,  the  same  then  being  a  nuisance  to  the  plaintiff, 
whereby,  &e. 

Plea.  That  before  and  at  the  time  when,  &c.,  the  plaintiff  was  possessed  of  a 
manufactory  and  works,  to  wit  the  Minerva  Works  in  the  declaration  mentioned,  in 
and  upon  which  he  carried  on  a  manufacture,  to  wit  the  manufacture  of  spades  and 
edge  tools,  and  in  the  course  and  for  the  purpose  of  which  manufacture  he  had  thereto- 
fore used  large  quantities  of  coal,  slack  and  other  combustible  materials,  and  which 
in  the  course  and  for  the  purpose  of  which  said  manufacture  he  had  caused  to  be 
converted  into  ashes,  dust  and  rubbish,  and  had  also,  otherwise,  in  the  course  of  and 
for  the  purposes  of  the  said  manufacture,  made  and  produced  large  quantities  of  other 
dust,  ashes  and  rubbish,  and  all  which  said  dust,  ashes  and  rubbish  he  had,  before  the 
committing  of  the  said  grievances,  [47]  allowed  and  suffered  to  accumulate  upon  the 
said  works,  that  the  plaintiff  was  not  at  the  same  time  an  inhabitant  of  the  said  works 
and  that  the  said  works  are  the  houses  and  tenements,'  and  the  said  dust,  ashes  and 
rubbish  are  the  dust,  ashes  and  rubbish  in  the  declaration  mentioned. 

Replication.  That  the  plaintiff  was  an  inhabitant  of  the  said  works  by  using  and 
occupying  a  certain  dwelling-house  therein  and  parcel  thereof  in  the  day  time,  for  the 
purpose  of  having  his  meals  prepared  and  eating  the  same  therein,  and  by  using  and 
occupying  the  said  dwelling-house  by  one  William  Thornton,  his  servant,  who  resided 
therein,  together  with  his  family,  as  servant  of  the  plaintiff,  and  by  using  and  occupying 
the  said  works  and  certain  offices,  counting-houses  and  shops  therein  and  parcel  thereof 
for  the  purposes  of  his  said  trade  and  manufacture. 

The  plaintiff  also  demurred  to  the  plea.  The  defendant  demurred  to  the  replica- 
tion.    Joinder  in  demurrer. 

Montague  Smith  (with  whom  were  J.  A.  Russell  and  J.  P.  Norman),  for  the 
plaintiff.  The  Birmingham  Improvement  Act,  1851  (14  &  15  Vict.  c.  xciii.),  by  s.  50, 
provides  that  the  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict,  c.  34),  with 
respect  to  cleansing  the  streets,  shall  be  incorporated  with  and  form  part  of  that  Act. 
The  87th  section  of  the  latter  Act  enacts,  "  that  the  commissioners  "  who  by  the  third 
section  of  the  former  Act  are  to  be  the  council  of  the  borough  "  shall  cause  all  the 
dust,  ashes  and  rubbish  to  be  carried  away  from  the  houses  and  tenements  of  the 
inhabitants  of  the  town  or  district,  within  the  limits  of  the  special  Act,  at  convenient 
hours  and  times.  It  is  submitted  that  the  dust,  ashes  and  rubbish  mentioned  in  the 
plea  are  such  as  the  council  were  bound  to  remove  under  this  section.  The  place  in 
which  they  were  accumulated  was  a  tenement.  The  object  of  the  clauses  in  [48] 
question,  in  the  Towns  Improvement  Clauses  Act,  is  to  make  provision  for  the  removal 
of  all  the  dust,  ashes  and  rubbish  made  in  the  towns  to  which  the  Act  is  to  be  applied. 
The  words  in  the  90th  section  are,  "  that  the  dust,  ashes  and  rubbish  which  the 
commissioners  shall  cause  to  be  collected  and  carried  away  from  the  houses  or  else- 
where within  the  limits  shall  be  the  property  of  the  commissioners."  By  the  92nd 
section  the  commissioners  may  require  the  occupiers  of  houses  or  tenements  to  deposit 
their  dust  in  conveniences  to  be  provided.  The  95th  section  empowers  the  commis- 
sioners to  appoint  scavengers  for  removing  dust,  ashes,  rubbish  and  filth  from  the 
streets  and  from  the  houses  and  tenements  therein.  The  96th  section  enacts,  that 
every  occupier  of  any  building  or  land  who  refuses  to  permit  the  scavengers  to  remove 
dirt,  ashes,  or  rubbish  shall  be  liable  to  a  penalty.  It  is  evident  from  a  comparison 
of  these  sections  that  the  word  tenement  is  used  in  a  very  large  sense.  The  57th 
section  of  the  Birmingham  Improvement  Act,  1851,  provides  that  "the  several  clauses 
of  the  Towns  Improvement  Clauses  Act,  numbered  87,  90,  92,  95  and  96,  &c.,  shall 
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not  extend  to  any  lands  used  as  arable,  meadow  or  pasture  land  only,  or  to  woodlands 
ofMiiarket  gardens,  garden  allotments  or  nursery  grounds,  or  to  any  buildings  or 
deposit  on  such  lands."  That  exception  shews  what  is  the  sense  in  which  the  word 
tenement  is  used  in  section  87;  "Exceptio  probat  regulam."  Section  32  of  the 
Birmingham  Improvement  Act  speaks  of  a  factory  under  the  general  term  "  house." 
Under  the  57  Geo.  3,  c.  xxix.,  ss.  59,  60,  which  is  the  Act  in  force  in  London  on  this 
subject,  two  cases  have  occurred  in  which  no  doubt  appears  to  have  been  entertained 
as  to  the  right  and  duty  of  the  scavengers  to  remove  dust,  ashes  and  rubbish  from 
manufactories.  In  Filhey  v.  Combe  (2  M.  &  W.  677)  it  was  held  [49]  that  the 
scavengers  were  not  entitled  to  the  parti;illy  consumed  ashes  of  a  brewhouse,  which 
the  brewer  was  in  the  habit  of  using  for  heating  water  to  cleanse  his  casks.  In  Law 
v.  Dodd  (1  Exch.  845)  it  was  held  that  they  were  not  entitled  to  the  refuse  from  the 
ash  pit  of  a  brass  founder,  which  he  was  in  the  habit  of  giving  to  his  apprentices,  who 
sold  it  to  the  brass  refiners,  such  refuse  containing  some  brass,  and  being  of  some 
commercial  value.  Then  it  is  said  that  the  plaintiff  was  not  an  inhabitant.  The  word 
inhabitant  may  mean  a  person  residing  within  the  borough,  or  it  may  mean  an 
occupier:  Rex  v.  Hall.{h)  Here  the  context  clearly  shews  that  the  word  is  used 
in  the  sense  of  occupier.  The  proviso  at  the  end  of  the  87th  section  is  that  the 
"occupier"  may  keep  soil,  &c.,  made  on  his  own  premises,  so  as  not  to  be  a  nuisance. 
Sections  92  and  96  are  in  favour  of  this  construction.  Many  houses  are  not  used  as 
residences,  and  yet  it  is  clear  that  the  enactment  must  have  been  intended  to  benefit 
the  occupiers  of  such  places. 

Sir  F.  Thesiger  (with  whom  were  Macaulay,  Hayes,  Serjt.,  and  Field),  for  the 
defendants.  The  word  tenement  is  not  used  in  the  large  sense  contended  for  by  the 
plaintiff".  [Martin,  B.  It  may  have  been  inserted  for  the  purpose  of  including  the 
yard  or  garden  usually  occupied  with  a  dwelling-house.]  It  is  a  rule  of  construction 
that,  where  general  words  occur  in  an  act  of  parliament  after  others  of  a  more  limited 
construction  they  shall  be  taken  not  to  extend  beyond  the  words  which  precede  them. 
The  word  may  be  used  in  the  sense  of  small  dwelling-houses :  Rex  v.  Manchester  and 
Salfard  WaterwwTcs  Company  (1  B.  &  C.  630),  Rex  v.  MoseUy  (2  B.  &  C.  226).  The 
96th  section  does  not  [50]  extend  the  operation  of  the  87th.  The  word  "  land,"  in 
the  96th  section,  may  relate  to  the  footways  mentioned  in  the  88th  section.  The 
present  question  was  not  raised  in  Filhey  v.  Combe  (2  M.  &  W.  677)  or  Law  v.  Dodd 
(1  Exch.  845).  [Martin,  B.  Section  100  seems  to  be  the  provision  regulating  the 
removal  of  filth  from  gardens  and  other  like  places.]  The  plaintiff"  was  not  an 
inhabitant  or  occupier  within  the  meaning  of  the  Act :  Rex  v.  Adlard  (4  B.  &  C.  772), 
Rex  V.  The  Inhabitants  of  North  Curry  (4  B.  &  C.  953). 

Montague  Smith  in  reply.  For  the  sake  of  public  convenience  these  clauses  were 
enacted  to  secure  the  removal  of  all  rubbish  from  places  near  to  which  persons  might 
reside  or  be  employed.  Merely  to  provide  for  the  removal  of  dust  from  dwelling- 
houses  would  not  have  been  sufficient  for  that  purpose.  Section  100  provides  for  the 
removal  of  dung  retained  by  the  occupiers  of  houses  and  tenements  under  the  proviso 
in  section  87.  If  these  clauses  applied  to  dwelling-houses  only,  the  exception  in  the^ 
57th  section  of  the  Birmingham  Hct  would  have  no  meaning. 

Pollock,  C.  B.  I  am  of  opinion  that  there  must  be  judgment  for  the  defendant 
both  on  the  plea  and  replication.  The  plaintiff'  contends  that  the  commissioners  are 
bound  to  remove  the  dust,  ashes  and  rubbish  from  his  works.  The  substance  of  the 
defendants'  plea  is,  that  the  place  was  a  manufactory  of  spades,  and  that  in  the  process 
of  manufacture  large  quantities  of  coal  and  slack  were  converted  into  dust,  ashes  and 
rubbish  ;  that  no  part  of  such  rubbish  arose  from  domestic  occupation,  and  that  by 
the  87th  and  following  sections  of  the  Towns  Improvement  Clauses  Act  the  commis- 
sioners are  not  bound  to  remove  [51]  the  rubbish  of  manufactories,  but  only  domestic 
rubbish.  We  are  of  opinion  that  this  plea  is  good.  The  replication  is  that  the 
plaintiff  was  an  inhabitant  of  the  works,  that  his  servant  lived  there,  and  that  the 
plaintiff  had  his  meals  there,  and  therefore  he  had  a  right  to  have  the  rubbish  removed. 
The  replication  is  clearly  bad.  It  involves  the  same  question  as  the  plea,  but  puts  the 
right  of  the  plaintiff  upon  the  ground  that  because  the  plaintiff"  is  an  inhabitant  there- 
fore he  is  entitled  to  have  all  his  rubbish  carried  away.  We  must  put  a  reasonable 
construction   upon  this  act  of  parliament.     We  are  not  bound  to  give  to  the  word 

(b)  He  referred  also  to  Taylor  v.  The  Crowland  Gas  Company,  11  Exch.  1. 
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"  tenements  "  the  large  construction  contended  for  on  behalf  of  the  plaintiff.  Apart 
from  the  case  of  Bex  v.  I'he  Manchester  Waterwm-ks  Company  {\  B.  &  C.  630),  which  was 
cited  to  shew  that  the  word  may  be  used  in  a  limited  sense,  it  is  a  general  rule  of 
construction  that,  where  a  particular  class  is  spoken  of,  and  geneial  words  follow,  the 
class  first  mentioned  is  to  be  taken  as  the  most  comprehensive,  and  the  general  words 
treated  as  referring  to  matters  ejusdem  generis  with  such  class.  Thus,  the  words 
"  boat,  barge  or  other  vessel  "  in  an  act  of  parliament  have  been  held  not  to  include 
ships,  which  are  vessels  not  ejusdem  generis  with  boats  and  barges  (J).  Here  it  would 
be  unreasonable  to  construe  the  word  tenements  in  the  larger  sense.  Mr.  Smith  saj^s 
that  we  exclude  cases  where  persons  exercising  certain  trades  create  moi'e  dust  and 
ashes  than  would  necessarily  be  created  by  domestic  occupation.  But  it  is  clear  that 
the  commissioners  are  not  bound  to  remove  all  possible  rubbish.  My  brother  Bram- 
well  suggested,  that  if  a  person  were  to  pull  down  his  house  the  commissioners  would 
not  be  bound  to  remove  the  rubbish  he  would  create.  So  if  a  man  were  to  dig  a  well, 
or  sink  a  mine,  he  would  throw  [52]  up  a  vast  quantity  of  rubbish,  the  removal  of 
which  was  clearly  not  contemplated.  Though  we  hold  that  the  commissioners  are 
not  bound  to  remove  manufacturing  rubbish,  it  does  not  follow  that  they  would  not 
be  bound  to  remove  the  ashes  of  a  fire  ordinarily  used  for  domestic  purposes,  if  it  was 
occasionally  used  for  trade  purposes.  Here  it  is  clear  that  the  bulk  of  the  rubbish 
arose  from  the  fires  used  for  the  manufacture  of  the  spades  and  edge  tools.  If  there 
was  any  domestic  rubbish  the  plaintiff  should  have  new  assigned.  If  the  legislature 
had  intended  that  the  rubbish  from  manufactories  should  be  removed  by  the  commis- 
sioners, they  would  have  used  words  larger  than  "  dust,  ashes  and  rubbish."  A  meaning 
may  be  given  to  the  word  "tenements"  by  construing  it  as  applying  to  cellars,  the 
letting  of  which  as  habitations  is  regulated  by  the  114th  section  of  the  Towns 
Improvement  Clauses  Act.  I  do  not  say  that  the  clause  does  not  apply  to  any  manu- 
factory. Part  of  a  manufactory  may  be  used  as  a  dwelling-place.  The  commissioners 
may  be  bound  to  remove  the  dust  arising  from  such  occupation,  and  ashes  of  the  fires 
used  for  cooking  the  victuals  of  the  inmates.  If  a  domestic  fire  were  occasionally  used 
for  manufacturing  purposes,  though  the  quantity  of  dust  and  ashes  might  be  somewhat 
increased,  that  would  probably  not  affect  the  obligation  of  the  commissioners  to 
remove  the  ashes.  The  principle  "  de  minimis  non  curat  lex"  would  apply  in  such 
a  case.  But  it  is  clear  that  the  commissioners  are  not  bound  to  assist  manufacturers 
in  carrying  on  their  works. 

Martin,  B.  I  am  of  the  same  opinion.  Assuming  the  declaration  to  be  sufficient, 
as  at  present  I  think  it  is,  the  plea  appears  to  me  to  answer  it.  The  averment  that 
the  plaintiff  was  not  an  inhabitant  of  the  works  is  immaterial.  It  appears  that  the 
dust,  ashes  and  rubbish  were  entirely  produced  by  the  [53]  consumption  of  coal  and 
slack  in  the  manufactory.  This  rubbish  was  not  likely  to  become  injurious  to  health, 
but  was  only  a  mound  of  inoffensive  refuse.  I  think,  therefore,  that  the  commissioners 
were  not  bound  to  remove  it.  The  dust,  ashes  and  rubbish  which  they  are  bound  to 
remove  are  such  as  arise  from  house  occupation — such  as  if  allowed  to  remain  would 
be  likely  to  become  a  nuisance.  The  heading  of  the  clauses  relating  to  this  matter  in 
the  Towns  Improvement  Clauses  Act,  1847,  is  "And  with  respect  to  cleansing  the 
streets."  Reading  that  with  the  preamble  it  shews  that  the  object  of  these  clauses 
was  the  enforcing  of  measures  relating  to  the  cleansing  of  the  town,  and  making  it 
wholesome  for  the  inhabitants.  Looking  at  the  100th  section  I  am  confirmed  in  that 
impression.  In  the  97th  section  there  is  a  penalty  on  persons  other  than  the  commis- 
sioners removing  any  "  night  soil,  dust,  ashes,  rubbish  or  filth  ; "  that  shews  what  is 
the  kind  of  rubbish  intended  to  be  removed.  The  96th  section  was  referred  to  by 
Mr.  Smith,  but  it  merely  imposes  a  penalty  on  persons  obstructing  the  scavengers  in 
removing  such  dirt,  ashes  and  rubbish  as  they  are  authorized  to  do.  I  think,  however, 
that  the  occupation  of  a  manufactory  by  a  person  not  residing  in  the  town  would  be 
a  sufl[icient  inhabitancy  to  entitle  the  owner  to  have  his  dust  removed,  if  the  dust  was 
such  as  the  commissioners  were  bound  to  remove.  The  servant  may  have  been  a  mere 
gatekeeper.     But  if  the  plea  is  good  the  replication  affords  no  answer  to  it. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  think  that  the  plea  would  be  good 
without  the  allegation  that  the  plaintiff  was  not  an  inhabitant  of  the  works.  The 
expression  in  the  87th  section,  "  houses  and  tenements  of  the  inhabitants  of  the  town 

(b)  And  see  Evans,  q.  t.  v.  Stevens,  4  T.  R.  224. 
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or  district,"  cannot  mean  that  persons  who  reside  in  the  town  shall  be  entitled  to 
luH(^  their  [54]  dust  and  ashes  removed  from  tenements  which  may  be  at  ten  miles' 
distance  from  the  town.  The  expression,  therefore,  may  be  taken  to  indicate  the 
quality  of  the  houses  or  tenements.  Putting  a  rational  interpretation  upon  this  clause, 
it  is  a  regulation  not  with  respect  to  persons  who  inhabit  the  town,  but  with  respect 
to  tenements  within  it  which  may  be  inhabited.  The  words  comprehend  any  descrip- 
tion of  tenement  which  is  capable  of  being  inhabited  within  the  district,  such  as 
manufactories  and  the  like.  The  plaintiff  is  a  person  to  whom,  and  his  manufactory 
is  a  tenement  to  which,  this  clause  applies.  The  only  remaining  question  is,  whether 
the  act  relates  to  dust,  ashes  and  rubbish  of  the  description  mentioned  in  the  plea.  I 
should  be  reluctant  to  put  a  qualification  upon  words  upon  any  notion  that  the  legis- 
lature meant  something  which  it  did  not  express.  But  we  are  constantly  compelled 
to  put  a  qualified  construction  upon  general  words,  and  it  seems  to  be  necessary  to 
do  so  here.  It  is  impossible  to  suppose  that  the  commissioners  are  bound  to  remove 
such  rubbish  as  would  arise  from  gas  works,  the  digging  of  a  well,  or  the  pulling  down 
of  a  house ;  and  the  rubbish  arising  from  the  fires  in  a  manufactory  appears  to  me  to 
be  of  the  same  character.  "Dust,  ashes  and  rubbish"  must,  therefore,  be  taken  to 
be  used  in  a  limited  sense,  and  to  mean  what  may  be  called  house,  occupation,  inhabi- 
tancy, or  domestic  rubbish.  Here  the  dust,  ashes  and  rubbish  were  not  the  dust, 
ashes  or  rubbish  arising  from  inhabitancy,  and  on  that  ground  I  am  of  opinion  that 
the  plea  is  good.  I  think  that  it  would  be  good  without  the  last  allegation,  and, 
therefore,  the  replication  is  bad.  No  objection  has  been  taken  on  that  ground,  but  I 
doubt  whether  the  declaration  is  not  demurrable. 

Channell,  B.  I  am  of  the  same  opinion,  although  I  [55]  should  have  been  better 
satisfied  if  we  had  taken  time  to  consider.  I  doubt  if  the  action  is  maintainable.  If, 
however,  any  action  lies,  the  declaration  sets  forth  facts  which  raise  a  presumption 
that  the  dust  in  question  was  within  the  Act.  That  is  answered  by  the  plea,  which 
shews  that  this  dust,  ashes  and  rubbish  was  not  such  as  the  plaintiff  could  compel  the 
commissioners  to  remove.  The  replication  is  merely  a  circuitous  traverse  of  an 
immaterial  allegation  in  the  plea. 

Judgment  for  the  defendant. 


Lord  v.  Hawkins.  May  8,  1857. — By  an  order  of  reference  an  action  was  referred 
to  the  award  of  twelve  persons,  six  to  be  named  by  each  party  to  the  action ; 
and  it  was  ordered  that  in  the  event  of  either  of  the  parties  disputing  the  validity 
of  the  award,  &c.,  the  Court  should  have  power  to  remit  the  matters  thereby 
referred  or  any  of  them  to  the  reconsideration  of  the  said  twelve  persons ;  and 
in  the  event  of  either  of  the  said  parties  declining  to  act,  or  dying  before  they 
or  he  should  have  made  their  or  his  award,  the  parties  might,  or  if  they  could 
not  agree,  one  of  the  Barons  of  the  Court  might  appoint  fresh  arbitrators.  After 
the  arbitrators  had  made  an  award  one  of  the  twelve  died.  On  motion  to  set 
aside  the  award,  which  was  admitted  to  be  bad.  Held,  that  the  Court  had  power 
to  remit  back  the  matters  referred,  to  the  surviving  eleven  and  a  fresh  arbitrator 
to  be  appointed  in  pursuance  of  the  power  in  the  submission. 

Dasent  had  obtained  a  rule  nisi  to  set  aside  the  award  made  herein,  on  the  grounds 
that  it  was  not  final,  and  that  the  arbitrators  had  no  power  to  order  a  discontinuance. 
The  order  of  reference  provided  that  the  action  should  be  "  referred  to  the  award, 
order,  arbitrament,  final  end  and  determination  of  twelve  parties,  six  to  be  named  by 
each  party  to  the  action,  or  in  the  event  of  their  not  agreeing,  to  an  umpii-e  to  be 
named  by  the  arbitrators."  The  costs  of  the  cause  and  of  the  reference  and  award 
to  abide  the  event  of  the  award,  and  it  was  ordered  'that  in  the  event  of  either  of 
the  parties  disputing  the  validity  of  the  award,  or  moving  the  Court  to  set  the  same 
aside,  the  Court  shall  have  power  to  remit  the  matters  hereby  referred,  or  any  or 
either  of  them,  to  the  reconsideration  of  the  said  twelve  parties  or  umpire.  And  that 
in  the  event  of  any  of  the  said  parties  declining  to  act,  or  [56]  dying  before  they  or 
he  shall  have  made  their  or  his  award,  the  said  parties  may,  or  if  they  cannot  agree 
one  of  the  Barons  of  the  Court  of  Exchequer  may,  on  application  by  either  side 
appoint  such  arbitrator  or  umpire."  The  twelve  arbitrators  having  been  nominated, 
made  an  award  directing  that  the  action  should  be  discontinued  and  stayed,  and  that 
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each  of  the  said  parties  thereto  should  pay  his  own  costs  of  the  said  action  and  of  the 
reference.     One  of  the  arbitrators  had  died  since  the  making  of  this  award. 

Lush  shewed  cause.  It  must  be  admitted  that  the  award  cannot  be  sustained, 
because  it  contains  nothing  to  prevent  the  bringing  of  a  fresh  action.  But  as  the  award 
is  a  nullity,  it  may  be  referred  back  to  the  eleven  surviving  arbitrators  and  such  new 
one  as  may  be  appointed  in  pursuance  of  the  power  contained  in  the  submission.  The 
cause  is  referred  to  the  award  of  the  arbitrators,  and  the  words  "  dying  before  they 
or  he  shall  have  made  their  or  his  award"  refer  to  the  final  award  ;  that  award  which 
the  arbitrators  have  power  to  make. 

Dasent,  in  support  of  the  rule.  The  award  must  be  set  aside.  The  power  to 
appoint  a  new  arbitrator  only  applies  when  no  award  has  been  made  in  fact.  The 
arbitrators  having  made  an  award,  cannot  make  another,  because,  though  bad,  it  is 
still  their  award ;  therefore  the  power  does  not  apply  in  the  present  case.  It  was 
never  contemplated  that  the  award  should  be  referred  back  to  persons  other  than 
those  who  made  the  original  award. 

Pollock,  C.  B.  I  am  of  opinion  that  Mr.  Lush's  argument  is  well  founded.  The 
clause  providing  for  the  appointment  of  a  new  arbitrator  in  the  event  of  either  of  the 
parties  "  dying  before  they  or  he  shall  have  made  their  or  his  award  "  comes  immedi- 
ately after  the  provision,  that  [57]  "  in  the  event  of  either  of  the  parties  disputing 
the  validity  of  the  award,  or  moving  the  Court  to  set  the  same  aside,  the  Court  shall 
have  power  to  remit  the  matters  thereby  referred,  or  any  or  either  of  them,  to  the 
said  twelve  parties  or  umpire."  The  meaning  is,  that  the  arbitrators  are  to  make  a 
final  end  of  the  matter  in  dispute ;  if  there  is  any  defect  in  the  award  it  is  to  be  sent 
back,  and  if  before  the  final  settlement  either  of  the  arbitrators  should  die  there  is  a 
provision  for  appointing  a  new  one.  The  rule  must  be  absolute  to  remit  the  cause  to 
the  eleven  surviving  arbitrators,  and  a  new  arbitrator  to  be  appointed  by  the  parties, 
or  by  one  of  the  Barons  of  the  Court  in  the  event  of  the  parties  not  agreeing  in  the 
selection. 

Martin,  B.,  Bramwell,  B.,  and  Channell,  B,,  concurred. 

Rule  accordingly. 

Sharples  and  Others  v.  Rickard.  May  8,  1857. — A  bill  drawn  and  indorsed  at 
Quebec  was  transmitted  by  post  to  the  indorsee  at  Liverpool,  and  presented  by 
him  to  the  drawee,  who  resided  in  England,  for  acceptance.  Held,  that  the  17  & 
18  Vict.  c.  83  did  not  render  it  necessary  for  the  indorsee  to  affix  a  stamp  on 
such  bill  before  presenting  it  for  acceptance. 

[S.  C.  26  L.  J.  Ex.  302;  5  W.  R.  568.     Referred  to,  Grijfin  v.  Weatherhy,  1868, 

L.  R.  3  Q.  B.  760.] 

Declaration  that  defendant  at  Quebec,  in  Canada,  by  his  bill  of  exchange  now 
overdue,  required  C.  Jones  to  pay  to  the  order  of  C.  and  J.  Sharpies  in  London  3041. 
thirty  days  after  sight ;  that  C.  and  J.  Sharpies  indorsed  the  bill  to  the  plaintiffs ; 
that  the  bill  was  duly  presented  for  acceptance  and  dishonoured,  &c. 

Pleas.  First :  that  the  bill  of  exchange  in  the  declaration  mentioned  was  not  duly 
presented  for  acceptance  [58]  and  dishonoured  :  Secondly,  that  the  defendant  had  not 
due  notice  of  the  dishonour  of  the  said  bill ;  whereupon  issue  was  joined. 

At  the  trial  before  Crowder,  J.,  at  the  last  Gloucestershire  Assizes  it  appeared  that 
the  bill  was  indorsed  by  Messrs.  C.  and  J.  Sharpies  &  Co.  of  Quebec,  and  forwarded  by 
them  in  a  letter  to  the  plaintiffs,  merchants  at  Liverpool,  who  presented  it  for  accept- 
ance to  the  drawee,  who  resided  at  Gloucester.  When  produced,  the  bill  was 
unstamped.  It  was  objected  on  the  part  of  the  defendant  that,  by  the  17  &  18  Vict, 
c.  83,  an  adhesive  stamp  should  have  been  affixed  to  it.  The  learned  Judge  being 
of  that  opinion,  and  considering  that  the  first  plea  made  it  incumbent  on  the  plaintiff 
to  produce  the  bill,  the  plaintitf  was  nonsuited. 

Keating  had  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on 
the  grounds  that  upon  the  pleadings  it  was  not  necessary  to  produce  the  bill,  and  that 
no  stamp  was  required. 

J.  J.  Powell  now  shewed  cause.  First,  whether  it  was  necessary  to  produce  the 
bill  or  not ;  it  was  voluntarily  put  in  at  the  trial.  Then  it  appeared  that  nothing  had 
been  presented  but  an  unstamped  piece  of  paper.     Secondly,  the  bill  required  a  stamp. 
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The  17  &  18  Vict.  c.  83,  s.  3,  sched.,  imposes  on  foreign  bills  of  exchange  drawn 
(H^^f  the  United  Kingdom,  and  payable  within  the  United  Kingdom,  the  same  duty 
as  on  an  inland  bill  of  the  same  tenor  and  date.  Section  5  provides  that  "  the  holder 
of  any  bill  of  exchange  drawn  out  of  the  United  Kingdom,  and  not  having  a  proper 
adhesive  stamp  affixed  thereon,  as  therein  directed,  shall,  before  he  shall  present  the 
same  for  payment,  or  indorse,  transfer,  or  in  any  manner  nego-[59]-tiate  such  bill, 
affix  thereon  a  proper  adhesive  stamp,  for  denoting  the  duty  by  such  Act  charged  on 
such  bill."  Here,  though  the  bill  had  been  presented,  it  had  no  stamp.  [Pollock,  C.  B. 
There  may  be  a  distinction  between  presenting  a  bill  for  acceptance  only,  and  present- 
ing it  for  payment.  Martin,  B.  A  bill  drawn  and  indorsed  abroad  does  not  require 
a  stamp  merely  because  it  is  sent  here  for  acceptance.]  The  indorsement  or  transfer 
was  not  completed  until  the  bill  had  been  received  by  the  plaintiffs  in  this  country. 
The  mere  writing  of  the  name  of  the  indorser  on  the  back  of  the  bill  abroad  was  not 
enough  to  constitute  a  complete  indorsement  of  the  bill.  It  does  not  appear  but  that 
the  drawers  may  have  written  the  indorsement  on  the  bill  in  this  country. 

Keating  and  Gray  appeared  to  support  the  rule,  but  were  not  called  on. 

Pollock,  C.  B.  This  was  an  application  to  set  aside  a  nonsuit,  which  proceeded 
on  the  ground  that  the  bill  on  which  the  action  was  brought  was  unstamped  when 
produced  at  the  trial.  Mr.  Powell  argued  that  the  bill  required  a  stamp  because  it 
had  been  negotiated  in  this  country.  The  facts  appear  to  have  been,  that  the  bill 
was  indorsed  by  Messrs.  C.  and  J.  Sharpies,  who  resided  at  Quebec.  If,  in  fact,  the 
bill  had  been  indorsed  by  them  in  this  country,  it  was  for  the  defendant  to  have 
shewn  that,  in  order  to  raise  the  objection  that  a  stamp  was  requisite.  But  no  such 
evidence  was  adduced.  The  arrival  of  the  letter  from  Quebec,  and  the  receipt  of  the 
bill  by  the  plaintiffs,  at  Liverpool,  did  not  amount  to  a  negotiation  of  the  bill  in  this 
country.  The  Act  does  not  require  a  bill  to  be  stamped  before  it  is  presented  for 
acceptance.  Indeed  I  believe  that  the  Act  was  expressly  framed  to  exclude  the 
necessity  of  stamping  a  foreign  bill  [60]  before  it  has  been  accepted  by  the  drawee 
here,  unless  it  has  been  indorsed  or  negotiated  in  this  country. 

Martin,  B.  I  am  clearly  of  opinion  that  this  nonsuit  must  be  set  aside.  I  am 
not  by  any  means  satisfied  that  it  was  necessary  to  produce  the  bill  of  exchange  at 
the  trial.  In  the  case  of  Chaplin  v.  Levy  (9  Exch.  531),  under  circumstances  some- 
what analogous  to  those  of  the  present  case,  it  was  held  unnecessary  to  produce  the 
bill.  However  I  give  no  opinion  on  that  point.  As  to  the  stamp,  the  3rd  section  of 
17  &  18  Vict.  c.  83,  provides  that  the  duties  by  that  Act  "granted  in  respect  of  bills 
of  exchange  drawn  out  of  the  United  Kingdom,  shall  attach  and  be  payable  upon  all 
such  bills  as  shall  be  paid,  indorsed,  transferred  or  otherwise  negociated  within  the 
United  Kingdom  wheresoever  the  same  may  be  payable."  The  Act  does  not  provide 
for  the  case  of  a  bill  merely  sent  here  to  be  presented  for  acceptance.  The  legislature 
affixes  a  stamp  only  when  there  is  a  contract  in  this  country.  I  think,  therefore,  that 
it  never  became  necessary  to  affix  the  adhesive  stamp  to  the  bill  of  exchange  on  which 
this  action  was  brought. 

Bramvvell,  B.  I  am  of  the  same  opinion.  There  was  no  evidence  that  this  bill 
was  indorsed  in  England.  The  payees  at  Quebec  having  indorsed  the  bill  there  and 
sent  it  to  England,  the  indorsement  was  in  law  an  indorsement  where  the  payees 
resided :  Gibbs  v.  Fremmi  (9  Exch.  25),  Allen  v.  Kemble  (6  Moo.  P.  C.  314).  Then, 
treating  the  indorsement  as  made  at  Quebec,  the  statute  does  not  apply.  I  do  not 
know  whether  it  was  reasonable  to  incumber  foreign  bills  with  a  stamp  duty,  but  it 
would  be  highly  unreasonable  to  make  foreigners  suffer  for  not  affixing  stamps  of 
which  they  know  nothing,  and  which  they  might  not  be  able  to  [61]  procure  out  of 
this  country.  Where  however  a  bill  is  indorsed  in  England  so  that  the  indorsement 
is  an  English  contract,  or  where  it  is  presented  for  payment  in  England,  it  is  a 
different  matter.  It  was  never  meant  if  a  Frenchman  draws  a  bill  in  Paris  to  be 
sent  to  his  correspondent  in  London  to  be  presented  there,  that  a  stamp  is  to  be 
put  on  the  bill  before  it  comes  to  this  country. 

Channell,  B.  I  also  think  that  the  rule  must  be  absolute.  I  am  not  satisfied 
that  it  was  necessary  to  produce  the  bill.  However  that  may  be,  there  is  nothing  to 
shew  that  the  bill  required  a  stamp.  The  duty  is  not  imposed  on  all  foreign  bills. 
It  was  argued  that  the  bill  was  indorsed  in  this  country,  but  that  is  a  fallacy. 
The  bill  was  drawn  abroad  payable  not  to  the  drawer's  order,  but  to  C.  and  J.  Sharpies 
in  London.     It  cannot  be  presumed  that  it  was  indorsed    in  London,  because  it  was 
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made  payable  in  London.    Then  the  receiving  of  the  bill  by  the  plaintiffs  at  Liverpool, 
is  not  a  transfer  or  negociation  here.     Therefore  the  bill  was  neither  paid,  indorsed, 
transferred  or  negociated  in  this  country. 
Rule  absolute. 

[62]  Clements  and  Others,  Assignees  of  Phillips,  a  Bankrupt  v.  M'Kibben. 
April  22,  1857. — A  trader  bought  goods  to  be  paid  for  by  bill.  A  few  days  after 
the  goods  had  been  delivered  the  seller  called  and  demanded  a  return  of  his 
goods,  and  at  the  same  time  threatened  to  have  the  trader  arrested  for  swindling 
in  taking  in  the  goods  when  he  knew  he  was  in  insolvent  circumstances.  He 
requested  to  see  the  trader  who  refused  to  see  him.  Held  not  sufficient  to  raise 
a  presumption  of  a  "  beginning  to  keep  house  with  intent  to  delay  a  creditor " 
so  as  to  constitute  an  act  of  bankruptcy  within  the  67th  section  of  the  Bankrupt 
Law  Consolidation  Act. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  without  pleadings. 

The  action  was  brought  by  the  plaintiffs  as  assignees  of  one  Phillips,  a  bankrupt, 
to  recover  981.,  the  value  of  twenty  tierces  of  beef  sold  by  the  defendant,  a  provision 
merchant  at  Liverpool,  to  Phillips,  to  be  paid  for  by  a  bill  to  be  drawn  by  the 
defendant  and  accepted  by  him.  The  beef  was  redelivered  to  the  defendant  under 
the  following  circumstances.  Phillips  received  the  beef  at  Cardiff  on  the  9th  of  April. 
On  the  12th  of  April  he  had  a  meeting  with  some  of  his  creditors,  when  he  declared 
that  he  was  unable  to  meet  his  engagements,  and  had  consulted  his  solicitors  on  his 
affairs,  who  had  advised  his  becoming  a  bankrupt.  On  the  14th  he  caused  circulars 
to  be  sent  to  the  defendant  and  his  other  creditors,  convening  a  meeting  of  his  creditors 
for  the  25th  of  April.  On  the  same  14th  of  April  the  defendant,  having  no  knowledge 
of  the  above-mentioned  circumstances,  proceeded  from  Liverpool  to  Cardiff,  and 
demanded  from  the  servant  of  Phillips  a  return  of  the  beef  on  the  ground  that  Phillips 
had  dishonestly  bought  and  received  it,  knowing  himself  to  be  insolvent.  The 
defendant  threatened  to  have  Phillips  arrested  for  swindling  in  taking  in  the  beef  on 
the  9th  of  April,  when  he  must  have  known  that  he  was  in  insolvent  circumstances. 
He  requested  to  see  Phillips,  but  Phillips  refused  then  to  see  him,  but  sent  a  message 
to  him  by  his  man,  that  the  beef  was  taken  in  in  his  absence.  Phillips  sent  his  man 
to  his  solicitor,  to  whom  the  defendant  reiterated  his  threats.  Ultimately  on  [63] 
the  same  day  the  beef  was  given  up  to  the  defendant.  On  the  17th  of  April  Phillips 
was  adjudged  bankrupt,  and  the  plaintiffs  were  appointed  his  assignees. 

The  Court  are  to  be  at  liberty  to  draw  any  inferences  from  the  facts  that  might 
be  drawn  by  a  jury. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled 
to  recover  the  value  of  the  beef.  If  the  Court  should  be  of  that  opinion,  judgment 
is  to  be  entered  for  the  plaintiffs  for  981.  with  costs  of  suit. 

Quain  argued  for  the  plaintiffs.  Phillips  denied  himself  to  the  defendant,  his 
creditor,  on  the  15th  of  April ;  that  is  sufficient  to  raise  a  presumption  of  "a  beginning 
to  keep  house,"  and,  therefore,  that  an  act  of  bankruptcy  was  committed,  to  which 
the  title  of  the  plaintiffs  as  assignees  relates  back :  Archbold's  Bankruptcy,  p.  52 
(11th  edition).  [Martin,  B.  How  does  it  appear  that  this  was  done  with  intent  to 
defeat  or  delay  a  creditor  1  The  defendant  was  not  a  creditor.  He  came  to  get  back 
his  goods  as  having  been  obtained  from  him  by  fraud.  Pollock,  C.  B.  If  a  trader 
knows  that  his  creditor  has  come  for  money,  and  denies  himself  to  him,  saying  he  is 
ill,  that  may  be  an  act  of  bankruptcy,  but  it  would  not  be  so  if  he  did  not  know  the 
object  with  which  the  creditor  called.  There  is  nothing  in  the  case  to  shew  that  if 
the  defendant  had  come  to  demand  money  the  bankrupt  would  not  have  seen  him, 
and  told  him  that  he  was  not  entitled  to  ask  for  money,  but  must  take  a  bill.j 

Hugh  Hill,  who  appeared  for  the  defendants,  was  not  called  upon  to  argue. 

Per  Curiam.     There  must  be  judgment  for  the  defendant. 

Judgment  for  defendant. 

[64]  Warburton  v.  Parke.  April  23,  1857.— In  the  year  1796  S.  was  seised  in 
fee  of  a  certain  farm  and  also  of  an  estate  for  life  in  a  certain  moor.  In  1822, 
S.  and  the  tenant  in  remainder  joined  in  a  conveyance  of  the  moor  to  C.  in  fee. 
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^hat  he  might  be  tenant  to  the  praecipe  for  the  purpose  of  suffering  a  recovery, 
^in  order  to  create  a  mortgage  term,  but  no  recovery  was  suffered.  In  1827, 
S.  became  bankrupt,  and  by  subsequent  conveyances  his  interest  in  the  moor 
vested  in  the  defendant,  and  his  interest  in  the  farm  vested  in  the  plaintiff. 
S.  always  occupied  the  farm  by  his  tenants  who  had  enjoyed  without  interruption 
the  right  of  depasturing  their  cattle  on  the  moor.  In  the  year  1 856,  the  defendant 
distrained  the  plaintiffs  cattle  damage  feasant  when  the  plaintiff  claimed  the  right 
of  common  by  enjoyment  as  of  right  for  the  I'espective  periods  of  sixty  and  thirty 
years  mentioned  in  the  Prescription  Act  (2  &  3  Wm.  4,  c.  71). — Held :  First, 
that  there  was  no  unity  of  seisin  to  extinguish  the  easement  or  prevent  its 
existence.— Secondly,  that  the  title  to  the  tenements  was  such  that  there  could 
not,  in  point  of  law,  have  been  an  enjoyment  of  the  right  of  common  for  the 
period  of  sixty  years,  as  of  right ;  for  S.  being  owner  in  fee  of  the  farm  and  also 
tenant  for  life  and  occupier  of  the  common,  the  rights  of  the  tenants  of  the  farm 
over  the  common  were  derived  from  him,  and  as  he  could  not  have  an  enjoyment 
as  of  a  right  against  himself  within  the  meaning  of  the  statute,  so  neither  could 
his  tenants. — Thirdly,  that  the  conveyance  by  S.  in  1822  to  make  a  tenant  to  the 
praecipe,  made  no  difference  and  consequently  that  the  thirty  years'  claim  could 
not  be  supported. 

[S.  C.  26  L.  J.  Ex.  298.     Referred  to,  Gardner  v.  Hodgson's  Kingston  Breweries 
Company,  [1900]  1  Ch.  600.] 

Replevin  of  cattle  of  the  plaintiff  taken  by  the  defendant  in  certain  land  called 
Wheeltou  Moor,  in  the  county  of  Lancaster. 

Avo^v^y.  That  the  place  in  which  &c.,  was  the  close,  soil  and  freehold  of  the 
defendant,  and  because  the  cattle  were  in  the  said  place  eating  up  the  grass  &c.,  the 
defendant  well  avows  the  taking  of  the  cattle  &c.  as  a  distress  for  the  said  damage. 

Plea  in  bar  (inter  alia).  That  at  the  said  time  when  &c.  the  plaintiff  was  possessed 
of  land,  the  occupiers  whereof  for  thirty  years  before  this  suit  enjoj'^ed  as  of  right  and 
without  interruption  common  of  pasture  over  the  said  land  of  the  defendant  for  all 
their  cattle  levant  and  couchant  upon  the  said  land  of  the  plaintiff  at  all  times  of  the 
year  as  to  the  said  land  of  the  plaintiff  appertaining ;  and  the  plaintiff  at  the  said  time 
when  &c.  put  the  said  cattle  being  his  own  commonable  cattle  levant  and  couchant 
upon  his  said  land  into  the  said  land  of  the  defendant,  and  the  same  were  there  as 
in  the  avowry  alleged  in  the  use  by  the  plaintiff  of  the  said  right  of  common.  There 
was  also  a  plea  alleging  an  enjoyment  as  of  right  for  sixty  years. (a) 

The  replications  took  issue  on  the  pleas. 

[65]  At  the  trial  before  Bramwell,  B.,  at  the  Lancaster  Summer  Assizes,  1856, 
the  following  facts  appeared.  The  plaintiff  was  occupier  of  a  farm  called  "  Whittles," 
in  the  township  of  Wheelton,  in  the  county  of  Lancaster.  The  defendant  was  owner 
of  a  moor  within  the  same  township  called  "  Wheelton  Moor,"  and  the  plaintiff  as 
occupier  of  the  farm  claimed  a  right  to  depasture  his  cattle  on  the  moor.  In  the  year 
1796,  Wheelton  Moor  (with  other  lands)  was  conveyed  to  trustees  to  the  use  of 
Henry  Sudell  the  elder  for  life  with  remainder  to  his  first  and  other  sons  in  tail  male. 
In  the  year  1822  the  moor  (with  other  lands)  was  conveyed  by  Henry  Sudell  the  elder 
and  Henry  Sudell  the  younger  to  William  Crerie  in  fee,  that  he  might  be  tenant  to 
the  praecipe  for  the  purpose  of  a  common  recovery  being  suffered  ;  which  it  was  declared 
should  enure  to  the  use  of  Richard  Entwisle  his  executors  &c.  for  1500  years,  redeem- 
able on  payment  of  25,0001.  and  subject  thereto  to  the  use  of  Henry  Sudell  the  elder 
for  life,  with  remainder  to  the  use  of  such  person  for  such  estate  as  Henry  Sudell  the 
younger  should  appoint.  A  common  recovery  was  accordingly  suffered,  but  by  mistake 
it  did  not  include  Wheelton  Moor.  In  August,  1827,  Henry  Sudell  the  elder  became 
bankrupt,  and  his  estate  was  conveyed  to  assignees.  In  April,  1831,  by  indenture 
to  which  the  assignees  were  parties,  Wheelton  Moor  was  conveyed  to  Thomas  Upton 
and  William  Slater  in  trust  to  sell  the  same;  and  in  August,  1831,  Crerie  conveyed 
the  moor  to  Upton  and  Slater  that  they  might  be  tenants  to  the  praecipe  in  order 
that  a  recovery  might  be  suffered.  A  recovery  was  accordingly  suffered,  and  in 
February,  1833,  the  moor  was  conveyed  in  fee  by  Upton  and  Slater  to  the  ancestors 
of  the  defendant.     About  the  year  1796  (the  precise  time  did  not  appear),  Henry 

(a)  There  was  also  a  plea  of  a  claim  by  prescription  which  failed. 
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Sudell  the  elder  was  seized  in  fee  of  the  farm  occupied  by  the  plaintiff,  and  in  1828 
this  farm  was  conveyed  by  Sudell's  assignees  to  William  [66]  Blackbridge  in  fee, 
through  whom  the  plaintiff's  landlord  derived  his  title.  The  farm  had  never  been 
in  the  actual  occupation  of  Sudell,  but  had  always  been  occupied  by  his  tenants,  who 
had  enjoyed  without  interruption  the  right  now  claimed.  The  defendant  having 
distrained  the  plaintiff's  cattle  on  the  moor,  damage  feasant,  the  plaintiff  replevied 
them,  and  on  the  4th  of  April,  1856,  entered  in  the  County  Court  for  the  district 
a  plaint  which  the  defendant  removed  by  certiorari  into  the  Court  of  Common  Pleas 
at  Lancaster. 

In  answer  to  questions  left  by  the  learned  Judge  to  the  jury,  they  found  that  the 
right  claimed  had  been  enjoyed  for  the  respective  periods  of  thirty  years  and  sixty 
years.  It  was  submitted  on  behalf  of  the  defendant,  that  as  Henry  Sudell  the  elder 
was  at  one  time  possessed  of  both  the  moor  and  farm,  there  was  a  unity  of  seisin 
in  him  which  extinguished  the  right.  It  was  contended  on  the  part  of  the  plaintiff 
that  there  was  no  extinguishment,  since  the  two  estates  were  not  of  equal  duration, 
Sudell  having  from  the  year  1796  a  life  estate  only  in  the  moor.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  for  him  if,  in  point  of  law,  there  was  an  enjoyment  as  of  right  for  the  periods 
of  sixty  years  or  thirty  years. 

Atherton,  in  the  following  term,  moved  for  a  rule  nisi  accordingly,  when  the  Court 
refused  the  rule  (a)  as  to  the  enjoyment  as  of  right  for  sixty  years,  and  granted  it  as 
to  the  thirty  years. 

Knowles  and  Manisty  shewed  cause  in  last  Hilary  Term  (Jan.  18).  The  facts 
proved  shew  that  there  could  not,  in  point  of  law,  have  been  an  enjoyment  of  the 
right  claimed  for  the  period  of  thirty  years.  Under  the  Prescription  Act  (2  &  3  Wm.  4, 
c.  71),  although  a  claim  to  a  right  of  com-[67]-mon,  which  has  been  actually  enjoyed 
without  interruption  for  thirty  years,  cannot  be  defeated  by  shewing  only  that  such 
right  was  first  enjoyed  prior  to  such  period  of  thirty  years,  yet  it  may  be  defeated 
in  any  other  way  by  which  the  same  was  liable  to  be  defeated  at  the  time  that  Act 
passed:  sect.  1.  In  this  case  no  valid  prescription  could  exist,  because  there  was 
a  unity  of  seisin  in  respect  of  the  dominant  and  servient  tenements.  Where  an 
allotment  of  waste  land  was  made  to  A.,  under  an  inclosure  Act  passed  in  1810,  and 
A.  claimed  in  respect  of  this  allotment  a  right  of  common  of  pasture  in  the  waste 
lands,  and  a  right  of  pannage  in  the  open  woods  of  the  New  Forest,  shewing  an 
enjoyment,  as  of  right,  for  the  full  period  of  thirty  years,  it  was  held  that  the  claim 
might  be  defeated  by  shewing  that  it  never  could  have  had  any  legal  origin  :  3fill  v.  The 
Commissioner  of  the  New  Forest  (18  C.  B.  60),  So,  here,  the  claim  may  be  defeated 
by  shewing,  not  the  commencement  of  the  user  only,  but  that  fact  coupled  with  a 
state  of  things  which  would  have  destroyed  a  claim  by  prescription.  If  it  were  not 
so,  there  would  be  no  reason  for  the  distinction  which  the  Legislature  has  made 
between  an  enjoyment  for  thirty  years  and  sixty  years.  It  will  be  argued  that  the 
interest  of  Sudell  in  the  servient  tenement  ceased  in  1822,  when  he  conveyed  the 
estate  to  Crerie,  in  order  that  he  might  be  tenant  to  the  praecipe,  and  that  as  the 
jury  have  in  fact  found  an  enjoyment,  as  of  right  for  thirty  years,  the  claim  is 
established.  But  the  conveyance  to  Crerie  did  not  divest  the  estate ;  he  was  a  mere 
conduit  pipe,  and  the  interest  which  he  took  by  the  conveyance  was  not  subject  to 
the  incidents  of  an  estate  in  fee. 

Atherton  and  Phipson,  in  support  of  the  rule.  There  was  an  enjoyment  of  the 
common  of  pasture,  as  of  right,  [68]  for  the  full  period  of  thirty  years.  After  the 
conveyance  by  Sudell  the  elder  in  1822  he  could  only  be  regarded  as  a  cestui  que 
trust.  Suppose  the  servient  tenement  had  been  conveyed  to  a  trustee  for  a  period  of 
thirty  years,  and  the  trusts  had  remained  unexecuted,  might  not  a  right  be  claimed 
as  against  the  cestui  que  trust  by  enjoyment  during  that  period  ]  Crerie  was  not  the 
less  seised  because  his  seisin  was  for  a  particular  purpose :  he  had  a  base  fee.  But 
assuming  that  Sudell's  interest  in  the  moor  was  not  divested  by  this  conveyance  in 
1822,  there  was  no  unity  of  seisin  to  defeat  the  claim,  since  the  two  estates  were  not 
of  equal  duration.  Where  a  person  is  seised  in  fee  of  the  dominant  tenement,  and  for 
life  of  the  servient  tenement,  an  easement  is  not  extinguished,  but  only  suspended : 
Thomas  v.  Thomas  (2  C.  M.   &  R.  34).     Unity  of  possession  will  not  extinguish  a 

(a)  The  reasons  are  stated  in  the  judgment,  post,  p.  69. 
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prescriptive  right,  unless  the  estate  in  the  land  a  qua,  and  in  the  land  in  qua  are 
eqwNl  in  duration,  quality,  and  all  other  circumstances  :  Rex  v.  Inhabitants  of  Hermitage 
(Carth.  241).  Here  the  right  was  suspended  until  the  conveyance  in  1822,  when  it 
revived.     He  also  referred  to  Onley  v,  Gardiner  (4  M.  &  W.  496). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  In  this  case  we  are  of  opinion  the  rule  should  be  discharged.  The 
material  facts  are  as  follows : — More  than  sixty  years  before,  and  till  within  thirty 
years  before  the  commencement  of  the  action,  one  Sudell  was  seised  in  fee  of  the 
plaintiflF's  farm.  During  the  same  period  he  had  an  estate  for  life  in  the  land  over 
which  the  common  was  claimed,  save  that  in  1822  he  joined  in  a  [69]  conveyance  to 
make  a  tenant  to  the  praecipe  for  the  purpose  of  suffering  a  recovery,  in  order  to  be 
able,  in  conjunction  with  the  remainder-man,  to  grant  a  mortgage  for  a  term  of  1500 
years.  So  that,  so  far  as  this  conveyance  operated,  Sudell's  estate  ceased  from  1822. 
But  no  recovery  ever  was  suffered,  and  Sudell  continued  possessed  until  within  thirty 
years  before  the  action,  when  he  became  bankrupt,  and  all  his  property  was  sold,  and 
all  community  of  title  between  the  plaintiff's  land  and  that  over  which  he  claimed 
common,  ceased.  This  common  was  claimed  by  prescription,  by  enjoyment  as  of  right 
for  sixty  years,  and  by  enjoyment  as  of  right  for  thirty  years.  The  claim  by  prescrip- 
tion failed  at  the  trial ;  as  to  the  other  claims,  the  jury  found  there  had  been  an 
enjoyment  as  of  right,  but  the  state  of  the  title  was  not  ascertained  at  the  trial,  and 
the  question  was  reserved,  the  plaintiff  to  be  considered  to  have  established  his  case  if 
the  title  was  such  that  in  law  he  could  have  enjoyed  as  of  right. 

We  are  of  opinion  the  title  was  such  that,  in  point  of  law,  there  could  not  have  been 
an  enjoyment  as  of  right.  There  was  no  unity  of  seisin  to  extinguish  an  easement  or 
prevent  its  existence,  nor  was  there  any  unity  of  actual  possession  to  prevent  an 
enjoyment  as  of  right.  Nor,  as  to  the  sixty  years'  claim,  is  it  enough  to  shew  that 
the  owner  of  the  servient  tenement  was  only  tenant  for  life,  for  the  Prescription  Act, 
section  7,  shews  that  the  fee  may  be  bound  by  an  enjoyment  as  of  right  during  the 
term  of  a  tenancy  for  life.  But  in  this  case,  the  lessor  of  the  tenants  who  occupied 
the  dominant  tenement  and  enjoyed  the  common,  was  tenant  for  life  of,  and  occupier 
of  the  common.  It  is  manifest  then  that  all  their  rights  were  derived  from  him,  and 
as  he  could  not  have  an  enjoyment  as  of  right  against  himself  within  the  meaning  of 
the  statute,  so  neither  could  his  tenants.  For  suppose  there  [70]  had  been  no  right 
of  common  attached  to  the  dominant  tenement,  he  could  have  granted  it ;  suppose 
there  had  been,  he  could  have  withheld  it ;  and  supposing  he  merely  let  the  farm  with 
its  appurtenances  or  all  benefits  usually  had  therewith,  not  knowing  that  that  included 
common,  still,  if  common  was  included,  that  would  have  been  a  grant  of  it  by  him. 
Whatever  the  tenants  enjoyed  then,  they  enjoyed  by  the  grant  of  their  landlord,  the 
occupier  and  tenant  for  life  of  the  common ;  and  this,  we  are  of  opinion,  is  not  an 
enjoyment  as  of  right  within  the  statute.  It  is  true  that  the  proviso  in  section  1, 
"  unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or  writing,"  supposes  there 
may  be  an  enjoyment  as  of  right  though  by  consent  or  agreement;  but  that  applies  to 
cases  where  the  title  to  the  two  tenements  is  such  that  the  enjoyment  could  be  as  of 
right  within  the  statute,  not  to  where  it  necessarily  cannot  be.  The  right  must  be  as 
of  right  against  the  land,  not  against  the  individual,  and  it  is  clear  that  in  this  case 
the  question  must  have  been,  what  did  Sudell  grant  or  demise  to  his  tenants?  It  may 
be  said  that  if  this  is  so,  a  lessor  of  the  dominant  tenement,  taking  a  week's  tenancy 
of  the  servient,  would  lose  all  the  servitudes.  That  is  not  so  ;  he  would  only  lose  the 
statutory  mode  of  establishing  them,  and  he  would  only  lose  that  when  it  could  be 
said,  as  here,  that,  at  the  time  of  his  granting  the  lease,  he  could  grant  the  servitude, 
and  even  if  this  were  otherwise,  the  case  would  only  be  the  same  as  it  is  where  there  is 
a  unity  of  possession  during  any  part  of  the  statutory  periods. 

These  considerations  dispose  of  the  sixty  years'  claim,  as  to  which  the  rule  nisi 
was  refused.  But  it  is  said  that  there  is  a  difference  as  to  the  thirty  years'  claim  on 
account  of  the  estate  of  the  tenant  to  the  prseeipe.  But  in  the  first  [71]  place,  if  that 
estate  was  only  for  life,  as  was  more  commonly  the  case,  its  duration  must  be  excluded 
from  the  thirty  years  by  section  7,  and  then  the  time  of  Sudell's  life  estate  is  within 
the  period  of  thirty  years.  But  in  truth,  even  if  the  estate  of  the  tenant  to  the 
praecipe  was  nominally  a  fee,  it  does  not  seem  to  us  to  make  any  difference.     It  was  a 


30  PERKINS   V.  THE   NATIONAL    ASSURANCE    ASSOCIATION       2H.&N.72. 

matter  of  form ;  there  never  was  any  entry,  and  Sudell  remained  in  possession  with 
the  same  rights  as  before,  and  his  tenants  still  took  by  his  grant ;  and  indeed,  as  he 
could  before  his  conveyance  to  the  tenant  to  the  praecipe  have  granted  a  right  of 
common  for  the  term  of  his  life,  it  seems  to  us  that  even  if  Sudell  had  actually 
granted  away  his  life  estate,  the  enjoyment  by  such  a  tenant  would  not  have  been  as 
of  right,  even  after  Sudell  had  ceased  to  have  any  interest,  as  such  enjoyment  would 
still  have  been  under  the  personal  grant  of  Sudell. 

The  same  considerations  therefore  apply  to  the  thirty  years'  claim  as  to  the  sixty  ; 
and  the  plaintiff  fails  as  to  each. 

Rule  discharged.  • 


Perkins  v.  The  National  Assurance  and  Investment  Association.  April  16, 
1 857. — Where  a  Judge's  order  was  made  for  payment  of  debt  and  costs,  which 
were  demanded  immediately  after  taxation,  and  not  being  paid,  the  plaintiff  on 
the  same  day  signed  judgment. — Held,  that  the  judgment  was  irregular. 

[S.  C.  26  L.  J.  Ex.  182 ;  3  Jur.  (N.  S.)  371 ;  5  W.  R  470.     Approved,  but  not 
applied.  Smith  v.  Smith,  1874,  L.  R.  9  Ex.  123.] 

In  this  case  the  following  Judge's  order  was  made  by  consent : — 

"I  do  order  that  all  further  proceedings  in  this  cause  be  stayed  on  payment  of 
581.  16s.  lid.  debt,  together  with  costs  to  be  taxed,  and  that  in  default  of  payment 
of  the  said  debt  and  costs,  or  any  part  thereof  respectively  as  aforesaid,  the  plaintiff 
shall  be  at  liberty  to  sign  final  judgment,  and  issue  execution  for  the  whole  amount 
remaining  unpaid  at  the  time  of  such  default,  with  the  costs  of  judgment  and 
execution,"  &c. 

[72]  The  costs  were  taxed  at  61.  18s.  4d.,  and  immediately  after  the  application 
was  made,  the  plaintiff's  attorney  demanded  of  the  clerk  of  the  defendants'  attorney, 
who  attended  the  taxation,  the  amount  of  debt  and  costs,  which  not  being  paid,  the 
plaintiff's  attorney,  on  the  same  day,  signed  judgment  and  gave  notice  of  taxing  the 
costs  of  the  judgment  on  the  following  day.  On  that  day  the  clerk  of  the  defendants' 
attorney  attended  before  the  Master-,  and  offered  the  plaintiff's  attorney  a  cheque  for 
651.  15s.  3d.,  which  was  refused,  and  the  costs  were  taxed  and  execution  levied.  A 
summons  was  then  taken  out,  calling  on  the  plaintiff's  attorney  to  shew  cause  why 
the  judgment  and  all  subsequent  proceedings  should  not  be  set  aside  for  irregularity, 
on  the  ground  that  it  was  signed  before  the  plaintiff  was  entitled  to  sign  the  same. 
The  summons  was  heard  before  Coleridge,  J.,  who  made  an  order  accordingly. 

Quain  now  moved  for  a  rule  to  shew  cause  why  the  order  of  Coleridge,  J.,  should 
not  be  rescinded.  The  judgment  was  regular.  In  Arch.  Prac,  vol.  2,  p.  914,  9th 
ed.,  it  is  said,  "  If  the  debt  and  costs  be  not  paid  according  to  the  terms  of  the  order, 
judgment  may  be  signed  and  execution  issued."  There  is  no  rule  of  practice  which 
entitles  the  defendant  to  any  time  for  payment :  he  is  bound  to  have  the  money  ready 
when  the  taxation  is  completed.  [Martin,  B.  A  reasonable  time  ought  to  be  allowed 
for  the  attorney  to  communicate  with  his  client.  Bramwell,  B.  If  no  time  for 
communication  with  the  client  is  necessary,  the  plaintiff's  attorney  might  always  sign 
judgment,  because  he  might  send  a  clerk  with  authority  to  tax  the  costs,  but  with  no 
authority  to  receive  the  money ;  therefore,  in  some  cases,  time  must  be  allowed.] 
By  the  terms  of  the  order  the  plaintiff  is  entitled  to  sign  judgment  "in  default  of 
payment  of  the  debt  and  costs  respectively."  [73]  There  is  a  default  in  payment  if 
the  debt  and  costs  are  not  paid  immediately  the  costs  are  taxed.  [Bramwell,  B. 
The  Master's  office  is  not  the  proper  place  to  pay  and  receive  money.] 

Pollock,  C.  B.  Without  laying  down  any  rule  as  to  what  would,  under  all 
circumstances,  be  a  reasonable  time,  we  are  all  of  opinion  that  in  this  case  the  judgment 
was  signed  too  soon.  It  is  not  reasonable  to  expect  that  an  attorney's  clerk,  who 
goes  to  the  Master's  office  to  superintend  the  taxation  of  costs,  should  bring  with  him 
a  sum  of  money,  however  large  the  amount,  to  pay  the  debt  and  costs, — for  the 
plaintiff  would  not  be  bound  to  take  a  cheque.  We  decide  nothing  more  than  that 
in  this  case  the  judgment  was  irregular. 

Martin,  B.,  and  Bramwell,  B.,  concurred. 

Rule  refused. 
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Ambrose  and  Another  v.  Cook.  April  24,  1857.— The  defendant  mortgaged  to  B. 
,,xcertain  premises  as  a  security  for  money  lent,  and  B.  obtained  a  judgment 
against  the  defendant  for  the  principal  and  interest.  The  mortgage  debt  was 
afterwards  assigned  to  the  plaintiff  in  trust.  The  defendant  took  the  benefit  of 
thfr  Insolvent  Act,  1  &  2  Vict.  c.  110,  and  the  mortgage  debt  and  judgment  were 
inserted  in  his  schedule.  The  defendant,  in  order  to  get  rid  of  the  judgment, 
afterwards  agreed  with  the  plaintiff  to  pay  a  part  of  the  principal  and  interest 
due  on  the  mortgage,  and  to  join  with  a  surety  in  a  bond  for  payment  of  the 
remainder  by  instalments.  The  money  having  been  paid  and  the  bond  given, 
satisfaction  of  the  judgment  was  entered  up.  The  plaintiff  sued  the  defendant 
on  the  bond,  and  the  jury  found  that  in  making  the  agreement  the  defendant's 
intention  was  to  purchase  the  plaintiff's  interest  in  the  mortgaged  premises  and 
get  rid  of  the  judgment.  Held,  that  the  transaction  was  not  a  new  contract  or 
security  for  payment  of  a  debt,  in  respect  of  which  the  defendant  had  been 
discharged,  within  the  meaning  of  the  91st  section  of  the  Insolvent  Act. 

[S.  C.  26  L.  J.  Ex.  278 ;  5  W.  R.  53-3.] 

Declaration  on  a  bond  in  the  sum  of  16001. — Breach :  non  payment. 

Pleas.  First :  that  by  an  order  of  adjudication  made  by  the  Court  for  the  Relief 
of  Insolvent  Debtors  in  England,  according  to  the  statute  made  and  passed  &c. 
(1  &  2  Vict.  [74]  c.  110),  defendant  was  duly  discharged  of  and  from  the  said  cause 
of  action,  and  the  said  order  remains  in  force. 

Secondly :  that  by  an  order  of  adjudication  made  by  the  Court  for  the  Relief  of 
Insolvent  Debtors  in  England  according  to  the  said  statute,  the  defendant  was  duly 
discharged  of  and  from  a  certain  debt,  to  wit,  a  debt  due  from  him  to  one  F.  Beevor, 
and  the  same  order  remains  in  force ;  and  the  defendant  became  and  was  thereby 
entitled  to  the  benefit  of  the  said  Act  in  respect  of  the  said  debt ;  and  the  said  bond 
in  the  declaration  mentioned  was  afterwards  made  and  given  upon  a  new  contract,  or 
as  a  security  for  the  payment  of  the  said  debt. 

Replication  to  first  plea.  That  the  defendant  was  not  by  the  said  order  in  that 
plea  mentioned  discharged  according  to  the  said  statute  of  or  from  the  said  cause  of 
action.  To  the  second  plea : — that  the  defendant  was  not  by  the  said  order  in  that 
plea  mentioned  discharged  according  to  the  said  statute  of  or  from  the  said  debt  in 
the  second  plea  mentioned,  nor  was  the  said  bond  made  or  given  upon  a  new  contract 
or  as  a  security  for  payment  of  the  said  last  mentioned  debt.     Issues  thereon. 

At  the  trial  before  Bramwell,  B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term 
the  following  facts  appeared: — In  the  year  1846,  the  defendant  who  was  a  builder, 
borrowed  of  F.  Beevor  the  sum  of  10001.,  and  as  a  security  mortgaged  to  him  certain 
premises.  The  principal  and  interest  not  having  been  paid,  F.  Beevor  obtained  a 
judgment  against  the  defendant  for  15001.,  which  was  duly  registered.  The  mortgage 
debt  was  afterwards  assigned  to  the  plaintiffs  in  trust.  In  the  year  1848  the  defen- 
dant took  the  benefit  of  the  Insolvent  Act,  on  which  occasion  the  mortgage  debt  and 
judgment  were  inserted  in  his  schedule.  The  defendant,  in  order  to  get  rid  of  the 
judgment,  entered  into  an  agreement  with  the  plaintiffs  to  pay  2001.,  and  the  interest 
due  [75]  on  the  mortgage  debt,  and  to  join  with  a  surety  in  the  bond,  on  which  this 
action  is  brought,  for  payment  of  the  residue  by  instalments.  The  money  having 
been  paid  and  the  bond  given,  satisfaction  of  the  judgment  was  entered  on  the  roll. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the  bond  was  a  new  security 
in  respect  of  the  debt  from  which  he  had  been  discharged,  and  was  therefore  void  by 
the  1  &  2  Vict.  c.  110,  s.  91. (a)     It  was  contended,  on  the  part  of  the  plaintiff,  that 

(«)  Enacts, — "  That  after  any  person  shall  have  become  entitled  to  the  benefit  of 
this  Act  by  any  such  adjudication  as  aforesaid,  no  writ  of  fieri  facias  or  elegit  shall 
issue  on  any  judgment  obtained  against  such  prisoner  for  any  debt  or  sum  of  money 
with  respect  to  which  such  person  shall  have  so  become  entitled,  nor  in  any  action 
upon  any  new  contract  or  security  for  payment  thereof  except  upon  the  judgment 
entered  up  against  such  prisoner  according  to  this  Act;  and  that  if  any  suit  or  action 
shall  be  brought  or  any  scire  facias  be  issued  against  any  such  person,  his  heirs, 
executors,  or  administrators,  for  any  such  debt  or  sum  of  money,  or  upon  any  new 
contract  or  security  for  payment  thereof,  or  upon  any  judgment  obtained  against  or 
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the  transaction  was  merely  a  purchase  of  the  mortgage  and  judgment.  The  learned 
Judge  left  the  question  to  the  jury,  and  they  found  as  a  fact  that  the  defendant's 
intention  was  to  purchase  the  plaintiffs'  interest  in  the  mortgaged  premises,  and  get 
rid  of  the  judgment.  A  verdict  was  thereupon  entered  for  the  plaintiffs  [76]  for  the 
amount  due,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him. 
Petersdorff,  in  the  same  term,  obtained  a  rule  nisi  accordingly,  against  which 
Wells,  Serjt.,  and  J.  Brown  appeared  to  shew  cause,  but  the  Court  called  on 
Petersdorff  to  support  the  rule.  This  bond  is  a  new  security  for  payment  of  a  debt 
from  which  the  defendant  was  discharged  under  the  1  &  2  Vict.  c.  lio,  and  is  there- 
fore within  the  prohibition  of  the  91st  section  (ante,  p.  75)  of  that  Act.  The 
transaction  is  the  same  in  effect  as  if  the  insolvent  had  said  to  his  creditors,  "  I  will 
give  you  a  bond  for  your  debt  from  which  I  am  discharged  if  you  will  transfer  that 
debt  to  me,  and  I  will  give  you  a  sum  of  money  in  addition."  That  creates  a  new 
liability  in  respect  of  the  old  debt.  [Martin,  B.  It  is  not  a  security  for  the  old  debt, 
but  a  liability  in  respect  of  the  purchase  of  that  debt.  It  was  a  question  for  the  jury 
whether  the  transaction  was  a  bona  tide  purchase  of  the  debt,  or  a  device  to  avoid  the 
statute.]  Even  if  it  be  a  purchase,  it  is  a  "new  contract"  within  the  meaning  of  the 
prohibition  in  the  91st  section.  [Bramwell,  B.  Suppose  the  defendant  had  said  to 
the  plaintiffs  "  I  find  this  judgment  an  incumbrance,  if  you  will  enter  up  satisfaction 
I  will  build  you  a  house,"  would  not  that  have  been  a  valid  contract?]  In  Evans  v. 
Williams  (1  C.  &  M.  30)  the  defendant  and  his  surety  signed  a  promissory  note,  and 
the  defendant  was  afterwards  discharged  under  the  Insolvent  Act.  The  payee  applied 
to  the  surety  for  payment,  whereupon  the  defendant,  to  prevent  the  surety  being 
sued,  joined  him  in  a  new  note  :  it  was  held  that  the  payee  could  not  recover  on  this 
note  against  the  defendant,  as  it  was  a  new  [77]  contract  for  the  old  debt,  though 
the  new  consideration  of  forbearance  to  the  surety  was  added.  [Pollock,  C.  B. 
Suppose  a  person  borrowed  10001.  on  a  security  not  worth  5001.,  and  then  took  the 
benefit  of  the  Insolvent  Act  he  would  be  discharged  from  the  debt,  but  his  creditor 
would  hold  the  security.  That  being  so,  is  there  anything  to  prevent  the  insolvent 
from  saying  to  his  creditor,  "  I  wish  to  have  my  property  back  again,  and  if  you  will 
transfer  it  to  me  I  will  give  you  more  than  its  value  V]  The  effect  would  be  to 
revive  the  debt  from  which  the  insolvent  was  discharged. 
Pollock,  C.  B.     The  rule  must  be  discharged. 

Martin,  B.  The  real  question  is,  whether  the  transaction  was  a  purchase  of  the 
judgment,  or  a  new  contract  or  security  for  payment  of  the  debt.  That  was  a 
question  for  the  jury,  and  it  was  left  to  them  by  my  brother  Bramwell,  and  they 
found  that  the  defendant's  intention  was  to  purchase  the  plaintiffs  interest  in  the 
mortgaged  premises,  and  get  rid  of  the  judgment.  There  is  nothing  in  the  statute 
to  make  such  a  transaction  illegal. 

Bramwell,  B.  At  first  I  entertained  some  slight  doubt,  but  on  consideration 
I  think  that  the  rule  ought  to  be  discharged.  My  doubt  arose  from  the  express 
prohibition  in  the  statute,  that  no  action  shall  be  brought  on  any  new  contract  or 
security  for  payment  of  a  debt  in  respect  of  which  an  insolvent  has  been  discharged, 
though  such  contract  or  security  would  otherwise  be  valid.  The  statute,  according  to 
the  decisions  upon  it,  having  said  that  a  new  consideration  shall  not  make  the  promise 
binding,  this  case  cannot  be  held  not  to  be  within  the  statute  merely  because  there  is 
a  new  consideration.  It  is  difficult  to  lay  down  any  definite  rule,  and  every  case  must 
be  judged  by  [78]  itself.  If  the  jury  had  found  that  the  defendant's  intention  was  to 
pay  the  old  debt  and  also  to  get  some  advantage,  that  would  not  have  been  valid.     But 

any  statute  or  recognizance  acknowledged  by  such  person  for  the  same,  except  as 
aforesaid,  it  shall  be  lawful  for  such  person,  his  heirs,  executors,  or  administrators,  to 
plead  generally  that  such  person  was  duly  discharged  according  to  the  Act  by  the 
order  of  adjudication  made  in  that  behalf,  and  that  such  order  remains  in  force,  with- 
out pleading  any  other  matter  specially  ;  whereto  the  plaintiff  or  plaintiffs  shall  or  may 
reply  generally,  and  deny  the  matters  pleaded  as  aforesaid,  or  reply  any  other  matter 
or  thing  which  may  shew  the  defendant  or  defendants  not  to  be  entitled  to  the  benefit 
of  this  Act,  or  that  such  person  was  not  duly  discharged  according  to  the  provisions 
thereof,  in  the  same  manner  as  the  plaintiff  or  plaintiffs  might  have  replied  in  case  the 
defendant  or  defendants  had  pleaded  this  Act,  and  a  discharge  by  virtue  thereof, 
specially." 
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if  the  defendant  had  said  to  the  plaintiff,  "  I  wish  to  purchase  the  mortgaged  premises, 
ancjt^m  willing  to  give  you  so  much  money  for  them,"  it  could  not  be  contended  that 
that  would  not  have  been  a  good  bargain  ;  and  if  so,  why  should  it  be  bad  because  the 
defendant  also  wishes  to  have  satisfaction  of  the  judgment  entered  up?  A  doubt 
suggested  itself  to  me,  whether,  in  substance,  the  transaction  was  not  a  purchase  of  the 
judgment  with  a  collateral  bargain  for  the  mortgaged  property,  in  which  case  the 
contract  would  have  been  invalid ;  but  in  truth  the  defendant  had  no  thought  or 
intent  to  pay  the  old  debt,  and  all  that  he  wanted  was  to  purchase  certain  advantages. 
I  cannot  help  thinking,  therefore,  (although  it  is  difficult  to  draw  the  line  in  these 
cases)  that  this  particular  transaction  is  not  within  the  statute. 

Channell,  B.  I  am  of  the  same  opinion,  and  I  agree  that  it  is  difficult  to  lay 
down  any  general  rule.  The  cases,  however,  have  established,  that  if  an  insolvent 
enters  into  a  new  contract  or  security  for  payment  of  a  debt  in  respect  of  which  he  has 
been  discharged,  such  contract  or  security  is  void,  although  founded  on  a  new  con- 
sideration, such  as  would  make  it  good  in  other  cases.  Here  the  transaction  is 
equivocal,  and  might  be  only  a  contract  for  payment  of  the  debt,  and  if  the  jury  had 
found  that  it  was  an  attempt  to  evade  the  statute,  it  would  have  been  void.  But  the 
jury  have  found  that  the  defendant  bona  fide  intended  to  purchase  the  securities,  and 
therefore  the  case  is  not  within  the  statute. 

Rule  discharged. 

[79]  DoBSON  AND  Another  v.  Espie.  May  5,  1857.— Leave  and  licence  cannot 
be  pleaded  to  a  breach  of  contract ;  but  the  defendant  must  shew  an  exoneration 
or  discharge. 

[S.  C.  26  L.  J.  Ex.  240 ;  3  Jur.  (N.  S.)  470 ;  5  W.  R.  560.] 

The  declaration  stated  that  the  plaintiffs  caused  to  be  put  up  and  exposed  to  sale 
by  public  auction  certain  Rounds  belonging  to  the  estate  of  one  Thomas  Moffatt,  and 
respectively  called  Shotley  Bridge  Round  and  Midomsley  Round,  upon  and  subject  to 
the  following  amongst  other  conditions  of  sale  :  that  the  highest  bidder  should  be  the 
purchaser,  &c. ;  that  the  purchaser  should  immediately  pay  to  the  auctioneer,  or  agent 
for  the  plaintiffs,  a  deposit  of  21.  10s.  per  cent.,  if  required,  on  the  amount  of  the 
purchase  money,  and  sign  the  agreement  annexed  to  the  conditions  of  sale  for  payment 
of  the  residue  on  or  before  the  22d  day  of  April  then  next,  or  on  delivery  to  him  of 
the  respective  lots ;  that  the  remainder  of  the  purchase-money  should  be  considered 
as  payable  in  cash  ;  but  if  the  purchaser  should  be  prepared  with  bills  or  other  securities, 
to  the  entire  approbation  of  the  agent  for  the  plaintiffs  for  the  remainder  of  such 
purchase-money,  payable  at  six,  twelve,  or  eighteen  months'  date,  from  the  said  22nd 
day  of  April,  the  plaintiffs  would  consent  to  receive  such  bills  or  other  security  in 
payment,  and  forego  their  right  to  be  paid  in  cash,  and  would  not  require  discount  or 
interest  on  such  bills  or  security ;  that  in  case  the  purchaser  should  fail  to  complete 
his  purchase  in  compliance  with  the  preceding  conditions  the  deposit-money  should  be 
forfeited,  and  the  plaintiffs  be  at  liberty  to  resell  the  said  property  either  by  private 
contract  or  public  auction ;  and  the  deficiency,  if  any,  upon  such  second  sale,  with  all 
expenses  attending  the  same,  should  be  made  good  by  the  defaulter  at  the  said  sale, 
and  be  recovered  against  him  as  liquidated  [80]  damages.  Averments  :  That  at  the 
said  auction  the  plaintiffs  agreed  to  sell  to  the  defendant,  as  and  being  the  highest 
bidder  thereat,  and  the  defendant  being  such  highest  bidder  agreed  to  buy  of  the 
plaintiffs  the  said  Rounds  at  a  certain  price,  and  upon  and  subject  to  the  said  condi- 
tions and  the  terms  therein  contained  ;  that  the  plaintiffs  did  all  things  necessary,  &c., 
to  entitle  them  to  have  the  said  agreement  abided  by  and  fulfilled,  and  the  said 
purchase  completed  by  the  defendant ;  and  to  have  the  deposit  and  the  residue  of  the 
purchase-money  paid  by  the  defendant  to  the  plaintiffs,  according  to  the  said  conditions, 
and  the  said  22nd  day  of  April  elapsed  before  this  suit.  Breach  :  That  the  defendant 
broke  his  said  agreement  in  this,  that  he  did  not  pay  the  said  deposit  according  to  the 
said  conditions ;  and  also  in  this,  that  he  neither  paid  nor  was  able  to  pay  the  residue 
of  the  said  purchase-money  according  to  the  said  conditions,  nor  was  he  prepared  with 
bills  or  other  securities  to  the  approbation  of  the  plaintiffs  or  their  agent  for  the 
remainder  of  the  said  purchase-money,  but  wholly  failed  to  complete  his  said  purchase 
in  compliance  with  the  said  conditions,  and  in  such  way  as,  according  to  the  same 

Ex.  Div.  XIII. — 2 
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conditions,  entitled  the  plaintiffs  to  resell  the  said  Eounds  and  to  have  the  deficiency, 
if  any,  upon  such  second  sale,  with  all  expenses  attending  the  same,  made  good  by  the 
defendant  as  such  defaulter.  Whereupon  the  plaintiffs,  according  to  the  said  condi- 
tions, resold  the  said  Rounds  by  public  auction  ;  that  upon  such  second  sale  there  was 
a  deficiency,  and  that  certain  expenses  attended  such  second  sale,  which  deficiency 
and  expenses  amounted  to  a  large  sum,  to  wit  2371.  17s.  2d.,  and  that  the  plaintiffs 
did  all  things  necessary  &c.  to  entitle  them  to  have  the  said  deficiency  and  expenses 
made  good  by  the  defendant  as  such  defaulter  according  to  the  said  condition  ;  and 
that  the  time  for  the  defendant's  making  [81]  good  the  same,  elapsed ;  yet  the  defen- 
dant has  not  made  good  the  same,  and  the  sum  of  2371.  17s.  2d.  remains  wholly 
unpaid  and  unsatisfied. 

Plea.  As  to  the  breach  in  the  count  mentioned,  the  defendant  says  that  he  com- 
mitted the  same  by  the  leave  and  licence  of  the  plaintiffs. 

Demurrer  and  joinder  therein. 

Gray,  in  support  of  the  demurrer.  The  plea  is  bad.  It  is  in  effect  a  plea  of  leave 
and  licence  not  to  pay  a  debt.  A  plea  of  exoneration  before  breach  is  good  :  King  v. 
Gillett  (7  M.  &  W.  55)  but  after  a  cause  of  action  has  once  accrued  it  can  only  be 
discharged  by  satisfaction  or  release.  In  Peytoe's  case  (9  Rep.  79  b.)  it  is  said,  "So  if 
a  man  be  bound  in  a  statute  recognizance,  or  bond,  and  afterwards  a  defeasance  is 
made  to  pay  a  less  sum,  now  this  sum  in  the  defeasance  is  collateral ;  and  therefore  if 
the  obligor  tenders  it  at  the  day,  and  it  is  refused,  the  obligee  loses  it  for  ever,  as  it  is 
held  in  33  Hen.  6,  2,  a.  b.  and  yet  in  such  case  the  obligor  by  accord  betwixt  them,  may 
give  a  horse  &c.  in  satisfaction  of  the  money  in  the  defeasance,  for  the  contract  was 
originally  for  money.  But  if  a  man  by  contract,  or  assumpsit  (without  deed)  be  to 
deliver  a  horse  or  to  build  a  house,  or  to  do  any  other  collateral  thing,  there  money 
may  be  paid  by  accord  in  satisfaction  of  such  contract :  for  as  a  contract  upon  con- 
sideration may  commence  by  word,  so  by  agreement  by  word  for  any  valuable  con- 
sideration it  may  be  dissolved."  Therefore  in  order  to  discharge  the  defendant  from 
the  performance  of  this  contract  there  must  have  been  some  consideration  ;  but  the 
allegation  that  the  defendant  broke  his  contract  by  the  leave  and  licence  of  the  plaintiff 
does  not  import  any  consideration.  [Bramwell,  B.  In  Com.  Dig.  tit.  "Action  upon 
the  Case  upon  [82]  Assumpsit "(G.) it  is  said,  "If  a  man  make  a  promise  he  to  whom 
it  was  made,  before  breach,  may  discharge  it  by  parol. "(a)]  After  breach,  a  parol 
contract  cannot  be  discharged  without  consideration,  except  in  the  case  of  bills  of 
exchange  and  promissory  notes  :  Foster  v.  Dawher  (6  Exeh.  839).  Where  the  contract 
is  by  deed,  it  cannot  be  discharged  by  a  mere  licence  not  under  seal,  even  with  con- 
sideration. This  breach  could  only  be  discharged  by  a  new  contract  founded  on  some 
consideration. 

Hawkins,  contrk.  No  doubt  if  money  is  actually  due,  the  debt  cannot  be  dis- 
charged without  consideration.  But  this  plea  states  that  the  defendant  committed 
the  breach  by  leave  of  the  plaintiff,  therefore,  before  the  breach  the  plaintiff  gave 
the  defendant  leave  not  to  perform  the  contract ;  and  it  is  clear  that  a  parol  con- 
tract may  be  discharged  by  word  of  mouth,  without  consideration.  [Pollock,  C.  B. 
The  plea  cannot  be  so  construed,  because  a  person  cannot  give  another  leave  and 
licence  not  to  do  something.  If  the  defendant  had  said  to  the  plaintiff,  "  I  cannot 
pay  you  now  but  I  will  to-morrow  or  a  fortnight  hence,"  that  state  of  facts  would  have 
proved  this  plea.] 

Gray  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plea  is  bad.  If  it  is  intended 
as  a  plea  in  exoneration  of  the  contract,  it  should  have  been  so  pleaded,  that  the 
Court  might  understand  that  the  contract  was  discharged.  A  plea  of  leave  and 
licence  to  do  an  act  is  intelligible,  but  a  plea  of  leave  and  licence  not  to  pay  money 
may  mean  not  to  pay  it  to-morrow,  or  a  fortnight  or  a  year  hence.  Such  a  plea  [83] 
is  proper  where  there  is  a  positive  act,  as  in  cases  of  trespass,  but  it  is  inapplicable  to 
contracts,  where  the  matter  is  negative. 

Martin,  B.  I  am  of  the  same  opinion.  Looking  to  the  authorities,  I  can  find  no 
instance  of  a  plea  of  leave  and  licence  to  a  breach  of  contract.  It  is  applicable  to 
cases  of  tort,  not  to  contract.     If  a  party  is  relieved  from  the  performance  of  his 

(a)  See  also  1  Smith's  Lead.  Cas.,  p.  253,  4th  ed. 
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promise,  the  proper  expression  is,  that  he  is  "  exonerated  or  discharged ; "  it  is  an 
abi'se  of  language  to  call  it  leave  and  licence. 

Bramwell,  B.  I  concur  in  giving  judgment  against  the  defendant.  In  an  action 
on  a  simple  contract,  a  plea  of  exoneration  before  breach  is  good.  The  law  is  thus  laid 
down  in  Byles  on  Bills,  p.  168,  7th  ed. :  "  It  is  a  general  rule  of  law,  that  a  simple  con- 
tract may,  before  breach,  be  waived  or  discharged,  without  a  deed  and  without  considera- 
tion ;  but  after  breach  there  can  be  no  discharge,  except  by  deed  or  upon  sufficient 
consideration."  Assuming,  then,  that  a  plea  of  exoneration  before  breach  would  have 
been  good  in  this  case,  I  thought  that  the  present  plea  might  be  so  read ;  and  there- 
fore, if  sitting  alone,  I  should  have  been  disposed  to  hold  it  good,  because  when  a 
person  says  "  I  did  such  a  thing  by  leave  and  licence,"  he  must  have  got  leave  and 
licence  before  he  did  it.  So  if  he  omitted  to  do  something  by  leave  and  licence,  he 
must  have  had  leave  and  licence  before  the  time  for  doing  it  arrived.  I  should 
therefore  have  thought  that  the  plea  amounted  to  this, — "  Before  the  time  when  I 
ought  to  have  done  the  act,  the  breach  of  which  is  the  cause  of  action,  I  had  leave  and 
licence  not  to  do  it."  But  as  my  Lord  Chief  Baron  and  my  brothers  Martin  and 
Channell  think  that  that  is  not  the  meaning  of  the  plea,  I  will  not  oppose  the  [84] 
judgment  against  it,  for  even  if  I  am  right  in  my  construction,  the  defendant  ought 
to  have  pleaded  the  exoneration  in  a  proper  form. 

Channell,  B.     I  concur  in  thinking  that  the  plea  is  bad. 

Judgment  for  the  plaintiff. 


Booth  v.  Kennard.  May  2,  1857.— In  1852,  the  plaintiff  obtained  a  patent  for  an 
invention  of  improvements  in  the  manufacture  of  gas ;  which  was  stated  in  the 
specification  to  "  consist  in  the  direct  use  of  seeds,  leaves,  flowers,  branches,  nuts, 
fruit,  and  other  substances  and  matters,  containing  oil,  or  oily  or  resinous  matter," 
and  it  was  also  stated  that  the  mode  of  using  the  materials,  might  be  "  the  same 
as  the  apparatus  used  in  the  ordinary  mode  of  making  gas  from  coal."  The  claim 
was  as  follows  : — "  I  claim  for  making  gas  direct  from  seeds  and  matter  herein 
named  for  practical  illuminations  or  other  useful  purposes,  instead  of  making  it 
from  the  oils,  resins,  or  gums,  previously  extracted  from  such  substances."  In 
1829,  H.  had  obtained  a  patent  for  improvements  in  illuminations  or  artificial 
light,  and  by  his  specification  he  proposed  to  use  fatty  substances,  such  as  greaves 
or  graves,  also  the  residuum  after  the  oil  had  been  expressed  from  seeds,  such  as  oil 
cake,  also  beech  nuts,  mast,  cocoa  nuts  and  other  matters  abounding  in  oil,  and 
he  proposed  to  use  these  substances  separately  and  in  combination.  The  plaintiff 
having  brought  an  action  for  the  infringement  of  his  patent. — Held  :  First,  that 
H.'s  specification  shewed  that  the  making  gas  direct  from  seeds  and  other  oily 
matters  was  not  new  at  the  date  of  the  plaintiff's  patent. — Secondly  :  That  as  the 
want  of  novelty  appeared  distinctly  from  a  written  instrument,  it  was  for  the 
Court  and  not  the  jury  to  determine  the  identity  of  the  two  supposed  inventions. 
— Thirdly  :  That  the  claim,  being  merely  for  making  gas  direct  from  seeds  and 
matter  stated  in  the  specification,  without  reference  to  any  method  of  doing  it, 
was  too  large  and  general  a  claim  and  could  not  be  supported. 

[S.  C.  26  L.  J.  Ex.  23 ;  3  Jur.  (N.  S.)  21 ;  5  W.  R.  85.] 

The  declaration  stated,  that  the  plaintiff  was  the  first  and  true  inventor  of  a  certain 
new  manufacture,  that  is  to  say,  of  certain  improvements  in  the  manufacture  of  gas ; 
and  thereupon  her  Majesty,  &c.,  by  letters  patent,  &c.,  granted  the  plaintiff  the  sole 
privilege  to  make,  use,  exercise,  and  vend  the  said  invention  within  England  for  the 
term  of  fourteen  years  from  the  12th  day  of  November,  1850,  and  from  the  8th  day  of 
May,  1852,  subject  to  conditions  that  the  plaintiff  should  within  six  calendar  months 
next  after  the  dates  respectively  of  the  said  respective  letters  patent  cause  to  be 
enrolled,  &c.,  instruments  in  writing  under  his  hand  and  seal  particularly  describing 
and  ascertaining  the  nature  of  his  said  inventions,  and  in  what  manner  the  same  were 
[85]  to  be  or  might  be  performed,  &c. :  and  the  defendant  infringed  the  said  patent 
rights. 

Pleas  (inter  alia).     First :  not  guilty. 
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Second.  That  the  plaintiff  was  not  the  true  and  first  inventor  of  the  said  supposed 
invention  or  inventions  as  alleged. 

Fourth.  That  the  supposed  invention  or  inventions  was  not,  nor  were  of  any  use, 
benefit  or  advantage  whatsoever  to  the  public. 

Fifth.  As  to  the  causes  of  action,  so  far  as  the  same  relate  to  letters  patent 
granted  to  the  plaintiff"  on  the  r2th  day  of  November,  1850,  for  an  alleged  invention 
of  certain  improvements  in  the  manufacture  of  gas  :  that  the  said  supposed  invention 
was  not  a  new  manufacture. 

Sixth.  That  the  plaintiff  did  not  by  any  instrument  or  instruments  in  writing 
under  his  hand  and  seal  particularly  describe  and  ascertain  the  nature  of  the  said 
supposed  invention  or  inventions  and  in  what  manner  the  same  were,  or  either  of 
them  was,  to  be  performed. 

Eighth.  As  to  the  causes  of  action  so  far  as  the  same  relate  to  letters  patent 
granted  to  the  plaintiff  on  the  8th  day  of  May  1852,  for  an  alleged  invention  of 
certain  improvements  in  the  manufacture  of  gas :  that  the  last  mentioned  supposed 
invention  was  not  a  new  manufacture.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Michaelmas 
term,  the  plaintiff  gave  in  evidence  a  patent  dated  the  12th  November,  1850,  granted 
to  him  for  an  invention  of  "  Improvements  in  the  Manufacture  of  Gas  " ;  and  also  the 
specification  of  that  patent,  in  which  the  improvements  were  stated  to  consist  "in  the 
construction  of  the  apparatus  used  in  making  gas  from  oleaginous,  fatty,  resinous, 
tarry,  or  spirituous  substances,  and  in  the  mode  of  working  the  apparatus."  The 
plaintiff  also  gave  in  evidence  another  patent  granted  to  him  for  an  invention  of  [86] 
"Improvements  in  the  Manufacture  of  Gas,"  dated  the  8th  May,  1852;  and  the 
specification  which  (so  far  as  material)  was  as  follows  : — 

"  Heretofore  in  manufacturing  gas  from  oils,  oily  or  resinous  matter,  &c.,  it  has 
been  usual  to  go  through  the  costly  process  of  obtaining  the  oils,  &c.,  from  seeds  and 
other  substances,  and  to  use  the  same  in  a  fluid  or  semi-fluid  state.  Now,  my  improve- 
ments consist  in  the  direct  use  of  seeds,  leaves,  flowers,  branches,  nuts,  fruit,  and 
other  substances  and  matters  containing  oil  or  oily  or  resinous  matter,  or  other  matter 
useful  in  the  manufacture  of  vegetable  gas. 

"  The  mode  of  using  seed  and  constructing  the  apparatus  used  under  this  my 
patent  in  preparing  gas  may  be  the  same  as  the  apparatus  used  in  the  ordinary  mode 
of  making  gas  with  coal,  but  I  prefer  projecting  the  seed,  &c.,  into  a  red  hot  retort, 
and  subjecting  it  for  a  ceitain  time  to  a  proper  heat,  then  withdrawing  the  expended 
residuum  and  again  supplying  the  retort  with  another  quantity  of  seed,  and  so  on,  be 
the  same  more  or  less,  at  one  time. 

"For  the  purpose  of  exemplification,  I  give  a  plan  of  a  retort  which  includes  great 
facilities  for  the  purpose  of  making  gas  from  seed,  &c.,  but  this  is  only  one  of  many 
that  may  be  designed  for  the  purpose. 

"  It  will  be  seen,  by  using  seed  that  the  making  of  gas  may  be  carried  out  on  the 
smallest  scale,  or  extensively,  so  that  every  housekeeper  may  become  the  manufacturer 
of  a  wholesome  and  innocuous  gas  light,  for  which  purpose  I  also  give  a  model  or  plan 
for  the  construction  of  a  small  domestic  apparatus.  By  using  seed,  &c.,  my  plan 
becomes  adapted  to  all  climates,  because  since  it  does  away  with  the  necessity  of  coal 
for  gas  making,  and  as  every  country  grows  oleaginous  seed,  &c.,  more  or  less,  and  as 
it  is  not  requisite  to  express  the  oil  from  the  seed,  so  the  patent  brings  these  [87] 
articles  of  agricultural  or  of  vegetable  production  of  all  climates  directly  into  use  for 
gas  making.  I  do,  therefore,  use  mustard  seed,  rape  seed,  linseed,  dodda,  sesame, 
bene,  gengelle,  teel,  palm  nuts,  ground  nuts,  cocoa  nuts,  indiarubber,  gutta  percha, 
thyme,  pitch  pine,  castor  seed,  niger  poppy,  cotton  seed,  olives,  the  residuum  of  the 
olive  press,  and  that  of  other  seeds,  for  producing  gas,  which  materials  are  the 
production  of  Europe,  Asia,  Africa,  and  America ;  or  I  use  any  other  resinous  or  oily 
substance  than  these  here  named,  without  any  of  them  undergoing  previous  prepara- 
tion beyond  reducing  them  to  pieces,  if  so  required,  to  place  them  in  the  retort,  or  by 
mixing  a  little  water  with  some  seeds  to  assist  in  the  development  of  the  gas,  which 
is  known  as  a  chemical  requirement,  as  in  the  use  of  mustard  seed,  &c."  (Then 
followed  a  description  of  the  apparatus.) 

"  I  claim  for  making  gas  direct  from  seeds  and  matters  herein  named,  for  practical 
illuminations,  or  other  useful  purposes,  instead  of  making  it  from  the  oils,  resins,  or 
gums  previously  extracted  from  such  substances." 
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The  plaintiff  also  gave  general  evidence  that  the  invention  was  both  novel  and 
uselti.l.  The  defendant  gave  in  evidence  (amongst  other  documents),(a)  the  patent 
and  specification  of  Edward  Heard,  the  former  dated  the  12th  February,  1829,  and 
intituled  "A  certain  Improvement  or  Improvements  in  Illumination,  or  producing 
Artificial  Light."     The  specification  of  this  patent  was  as  follows  : — 

"  Illumination  or  artificial  light  being  usually  produced  from  the  decomposition  of 
solid  and  fluid  bodies,  which  are  converted  by  the  agency  of  heat  into  a  gaseous  state, 
and  on  ignition  afford  light,  I  therefore  take,  from  the  [88]  class  of  those  solid 
substances  which  have  not  been  heretofore  used  for  making  inflammable  gas  for  that 
purpose,  a  residuary  matter  obtained  in  the  manufacture  or  preparation  of  tallow  from 
raw  fats,  known  in  commerce  by  the  name  of  greaves  or  graves,  as  also  the  residuary 
matters  from  other  species  of  fats  commonly  called  stuff.  I  likewise  take  the  residuary 
or  refuse  substances  which  are  obtained  in  manufactories  where  horns,  hoofs,  bones, 
hides,  skins,  leather,  or  other  greasy  or  inflammable  matters  are  employed,  as  also 
those  left  after  the  expression  of  oils  from  the  seeds,  such  as  are  known  in  commerce 
by  the  names  of  linseed  oil  cake,  rape  seed,  oil  cake,  mustard  seed  cake,  almond  oil 
cake,  poppy  oil  seed  cake,  and  all  others  so  produced.  I  also  use  beech  nuts  or  mast, 
cocoa  nuts,  and  all  others  abounding  in  oil  which  have  not  hitherto  been  generally  or 
publicly  known  to  have  been  employed  for  this  purpose.  I  employ  these  solid  bodies 
either  separately  or  in  combination  with  each  other,  and  in  such  proportions  as  may 
be  found  most  suitable  for  the  production  of  light  of  the  best  quality  and  with  most 
economy.  These  substances  are  to  be  placed  in  retorts  or  other  proper  vessels,  and 
exposed  to  the  requisite  degrees  of  heat  for  eliminating  or  setting  free  their  gaseous 
products,  and  which  are  afterwards  to  be  collected  and  purified  for  the  purposes  of 
illumination  in  any  of  the  usual  and  well-known  methods.  From  the  class  of  fluid 
inflammable  bodies,  as  well  as  those  of  a  butyraceous  nature,  I  take  coal  tar,  the  black 
oil  obtained  in  the  distillation  of  bones  and  other  animal  substances,  cocoa  nut  oil, 
palm  oil  and  other  similar  inflammable  bodies,  and  mix  two  or  more  of  them  together 
in  those  proportions  which  may  be  found  most  advantageous  for  the  production  of  a 
good  light,  and  at  the  least  possible  expence,  and  which,  of  course,  must  necessarily 
vary,  according  to  the  fluctuation  of  their  prices  at  different  periods  of  time,  as  well  as 
the  intentions  [89]  of  the  operator.  This  compound  oily  mixture  is  to  be  decomposed 
by  the  application  of  heat  in  a  similar  manner,  and  by  the  employment  of  similar 
apparatus,  to  those  usually  made  use  of  in  the  production  of  oil  gas  in  coal  gas  works. 
The  period  at  which  I  would  introduce  the  oily  mixture  above  named  into  the  usual 
retorts  employed  for  the  production  of  coal  gas  would  be  that  in  which  the  coal  has 
ceased  to  afford  gas  suitable  for. the  purposes  of  illumination,  and  is  producing  the 
light  carburetted  hydrogen  gas,  which  possesses  but  little  illuminating  power,  the  coke 
being  then  in  a  state  of  incandescence,  which  is  favourable  to  the  immediate  decom- 
position of  this  oily  mixture,  and  for  facilitating  the  formation  of  heavy  carburetted 
hydrogen  gas." 

The  defendant  also  gave  in  evidence  the  following  passage  from  "  Parke's  Chemical 
Essays,"  p.  379,  (published  in  1823): — "An  ingenious  and  highly  estimable  friend  of 
mine,  who  has  lately  been  engaged  in  lighting  some  of  the  principal  streets  of  Paris 
with  oil  gas,  does  it  in  a  way  never  before  attempted.  He  thus  writes, — '  We  are 
going  on  quite  a  new  principle.  Coal  is  very  dear  and  bad  here,  and  it  struck  me 
that  the  oleaginous  seeds,  which  are  cheap  and  abundant,  might  answer  the  purpose. 
We  made  our  experiments  and  found  that  by  this  means  we  can  produce  a  cheaper 
and  better  gas  than  from  coal,  and  more  than  this,  from  oil ;  for  by  taking  the  oil 
seeds  we  save  all  the  waste  and  expence  of  extracting  the  oil  and  have  the  substance 
in  a  much  fitter  state  for  decomposition.  We  have  a  patent  for  this  invention  in 
France,  and  have  met  with  great  encouragement  from  the  Government.'" 

The  learned  Judge  told  the  jury  that  if  they  believed  that  the  specifications  and 
books  given  in  evidence  by  the  defendant  were  published  before  the  date  of  the 
plaintiff's  patents,  they  should  find  a  verdict  for  the  defendant,  [90]  on  the  ground 
that  the  invention  was  not  new.     His  Lordship  also  ruled  that  the  claim  in  the  second 

(a)  These  documents  were  the  specification  of  John  Taylor's  patent  of  the  14th 
June,  1815;  the  specification  of  Philip  Douglas's  patent  of  the  15th  June,  1824; 
Engineers'  and  Mechanics'  Encyclopsedia,  1 836,  Article  "  Gas  Lighting ; "  specification 
of  George  Low  and  Frederick  John  Evans'  patent  of  the  20th  January,  1852. 
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patent,  being  merely  for  making  gas  direct  from  seeds,  &c.,  without  reference  to  any 
method  of  doing  it,  was  too  large,  (a)  A  verdict  was  then  entered  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  him,  with  Is. 
damages,  if  the  Court  should  be  of  opinion  that  he  was  entitled  to  recover. 

Webster,  in  the  following  term,  obtained  a  rule  nisi  accordingly,  against  which 
Sir  F.  Thesiger  (with  whom  was  J.  Brown  and  Hindraarch),  shewed  cause  in  the 
present  term  (April  2-3  &  24).  The  questions  now  raised  were  not  under  consideration 
in  the  Court  of  Exchequer  Chamber.(J)  That  Court  only  decided  that  the  invention, 
described  in  the  second  patent,  might,  if  new,  be  the  subject  of  a  patent :  it  is  now 
submitted,  first,  that  assuming  it  to  be  new,  the  claim  is  too  large,  and  consequently 
the  specification  is  bad  ;  secondly,  that  the  evidence  on  the  part  of  the  defendant  shews 
that  the  invention  is  not  new,  and  as  such  evidence  consists  of  written  instruments,  it 
is  for  the  Court  and  not  the  jury  to  determine  the  question  of  novelty.  First,  the 
claim  cannot  be  supported  :  it  is  a  claim  to  protection  for  an  idea  which  is  suggested 
in  the  specification,  viz.,  the  making  gas  direct  from  seeds,  and  not  to  any  particular 
means  or  apparatus  for  carrying  out  such  idea  in  practice.  In  Neilson  v.  Harford 
(8  M.  &  W.  806)  some  doubt  was  entertained  in  the  course  [91]  of  the  argument, 
whether  the  specification  was  not  of  a  patent  for  a  principle,  but  the  Court  ultimately 
decided  that  the  claim  was  not  for  a  mere  principle,  but  for  a  mode  of  applying  a  well- 
known  principle,  viz.,  the  heating  of  air,  by  means  of  a  mechanical  apparatus  to  fires 
and  furnaces.  So  in  Hall  v.  Jarvis  (1  Webst.  P.  C.  100),  the  claim  was  not  to  the 
monopoly  of  a  flame  of  gas  or  a  current  of  air,  but  the  monopoly  of  using  them  to 
clear  lace.  If  this  claim  had  been  of  a  particular  method  of  making  gas  direct  from 
seed,  whereby  a  cheaper  or  better  article  was  produced,  the  specification  would  have 
been  good.  The  decision  in  Crane  v.  Price  (4  M.  &  G.  580  ;  1  Webst.  P.  C.  393)  has, 
indeed,  been  questioned,  but  it  may  be  supported  on  the  ground  that  the  combination 
of  known  materials  produced  a  new  result :  Dobbs  v.  Fenn  (3  Exch.  427,  432).  Here 
there  is  no  claim  to  any  "  manufacture."  The  word  manufacture  denotes  something 
made,  not  a  mere  philosophical  or  abstract  principle  :  Bex  v.  W/ieeler  (2  B.  &  Aid, 
345).  A  patent  cannot  be  taken  out  for  a  principle,  unless  it  is  coupled  with  some 
mode  of  carrying  it  into  effect :  Jupe  v.  Pratt  (1  Webst.  P.  C.  144).  The  nature  and 
extent  of  the  claim  is  clearly  a  question  for  the  Court :  Hill  v.  Thompson  (1  Webst. 
P.  C.  237).  Secondly,  the  documents  adduced  in  evidence  at  the  trial  shew  that  the 
supposed  invention  was  well  known  at  the  date  of  the  plaintiff's  patents.  (They  then 
referred  to  the  above-mentioned  passage  in  Parke's  Chemical  Essays  (ante,  p.  89)  and 
commented  on  the  specification  of  Heard's  patent  (ante,  p.  87).  The  want  of  novelty 
appearing  from  written  documents,  it  was  the  province  of  the  Judge  to  compare 
them  with  the  plaintiff's  specification  and  direct  the  jury  accordingly  :  Bash  v.  Fox 
(5  H.  L.  Cas.  707).     The  Court  then  called  on 

[92]  Macaulay  and  Webster  to  support  the  rule.  First,  according  to  the  true 
construction  of  the  specification,  it  does  not  claim  a  mere  idea  or  principle,  but  a 
principle  carried  out  in  a  particular  way,  viz.,  the  making  gas  direct  from  seed  by  the 
apparatus  described.  The  Court  of  error  in  deciding  that  the  invention  was  the 
subject  of  a  patent,  must  have  so  construed  the  specification.  The  rule  of  law  is, 
that  such  a  construction  ought  to  be  put  on  a  specification  as  will,  consistently  with 
the  fair  import  of  the  language  used,  make  the  claim  coextensive  with  the  actual 
discovery  :  Haworth  v.  Hardcastle  (1  Bing.  N.  C.  182).  The  result  of  this  process 
being  a  better  and  a  cheaper  article,  that  is  the  subject  of  a  patent :  Crane  v.  Price 
(4  M.  &  G.  580),  Neilsm  v.  Harford  (8  M.  &  W.  806).  Secondly,  the  invention  is 
new.  The  mere  suggestion  of  the  same  principle  in  a  book  previously  published  will 
not  vitiate  a  patent.  In  IVoodcroft's  Patent  (2  Webst.  P.  C.  23)  Lord  Brougham  said, 
"  The  mention  in  a  book  does  not  signify,  unless  it  is  in  such  a  way  that  anybody 
could  easily  make  and  use  the  invention."  The  question  is,  whether  there  has  been 
such  a  publication  as  to  make  the  description  a  part  of  the  public  stock  of  information  : 

(a)  The  plaintiff's  counsel  admitted  that  it  was  essential  to  the  plaintiff  that  he 
should  recover  on  the  second  patent,  and  it  was  arranged  between  the  parties  that  if 
the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  on  that  patent, 
the  question  as  to  the  first  patent  and  also  a  Chancery  suit  then  pending  between  the 
parties  should  be  referred  to  an  arbitrator. 

(J)  Booth  v.  Kennard,  1  H.  &  N.  527. 
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Stead-y.  Williams  (2  Webst.  P.  C.  143).  Heard's  specification  does  not  describe  the 
mode  of  manufacture  mentioned  in  the  plaintiff's  patent.  Before  these  documents  can 
be  used  as  impeaching  the  plaintiff's  patent,  it  is  incumbent  on  the  defendants  to  shew- 
by  evidence  that  if  the  process  mentioned  in  them  was  carried  out,  it  would  produce 
the  same  result. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[93]  Pollock,  C.  B.  This  was  an  action  for  the  infringement  of  two  patents  ; 
the  first  dated  the  12th  of  November,  1850,  and  entitled  "  An  Invention  of  Improve- 
-ments  in  the  manufacture  of  Gas;"  the  second,  the  8th  of  May,  1852,  having  the 
same  title.  There  were  the  usual  pleas  of  not  guilty :  that  the  plaintiff  was  not 
the  first  inventor,  that  the  invention  was  not  a  new  manufacture,  and  that  no  sufficient 
specification  was  enrolled.  At  the  trial  general  evidence  was  given  to  entitle  the 
plaintiff"  to  recover  in  respect  of  the  second  patent,  as  to  its  novelty  and  utility  ;  but 
on  the  part  of  the  defendant,  evidence  was  given  of  several  patents  and  specifications 
which  had  been  enrolled  prior  to  the  plaintiff's  patents,  and  of  one  publication,  viz., 
Parke's  Chemical  Essays,  published  in  1823. 

The  plaintiff's  second  patent  was  described  in  the  specification  to  "consist  in  the 
direct  use  of  seeds,  leaves,  flowers,  branches,  nuts,  fruit,  and  other  substances  and 
matters  containing  oil  or  oily  or  resinous  matter  ; "  and  the  mode  of  using  the  materials, 
it  was  stated,  might  be  the  same  as  the  apparatus  used  in  the  ordinary  mode  of 
making  gas  from  coal.  The  claim  was  in  these  words : — "  I  claim  for  making  gas 
direct  from  seeds  and  matters  herein  named,  for  practical  illumination  or  useful  purposes, 
instead  of  makitig  it  from  the  oils,  resins,  or  gums  previously  extracted  from  such 
substances." 

On  the  part  of  the  defendant,  a  patent  granted  to  Edward  Heard  on  the  12th  of 
February,  1829,  with  its  specification,  was  given  in  evidence.  The  inventor,  by  his 
specification,  proposed  to  use  fatty  substances  such  as  greaves,  or  graves;  also  the 
residuum  after  the  oil  had  been  expressed  from  seeds,  such  as  oil  cake ;  also  beech 
nuts,  mast,  cocoa  nuts,  and  other  matters  abounding  in  oil,  and  he  proposed  to  use 
these  substances  separately,  and  in  combination.  The  defendant  also  gave  in  evidence 
a  passage  from  Parke's  [94]  Chemical  Essays,  which  it  was  admitted  had  been 
generally  circulated  in  this  country  before  the  date  of  the  plaintiff's  patents,  from 
which  it  might  be  collected  that  the  method  of  making  gas  from  oil  direct  was  known 
in  this  country  before  the  date  of  the  plaintiff's  first  patent ;  but  for  the  reason  given 
presently,  it  is  not  necessary  to  state  the  passage  from  Parke's  Essays. 

The  Chief  Baron  upon  this  evidence  thought,  at  the  trial,  that  Heard's  patent 
and  specification  which  expressly  named  beech  nuts  and  cocoa  nuts,  and  referred  to 
oily  and  fatty  substances,  and  also  the  publication  of  Parke's  Essays,  had  anticipated 
the  plaintiff's  discovery  as  to  making  gas  direct  from  substances  containing  fatty  and 
oily  matter,  such  as  seeds,  &c.,  and  by  consent  of  the  parties  he  directed  the  jury  to 
find  a  verdict  for  the  defendant,  reserving  the  point  for  the  opinion  of  the  Court, 
who  were  to  decide  it  and  enter  the  verdict  for  the  plaintiff,  damages  Is.,  if  they 
thought  the  plaintiff  entitled  to  a  verdict :  he  also  decided  that  the  claim  on  the 
second  patent,  being  merely  for  making  gas  direct  from  seeds  and  matters  stated  in 
the  specification,  without  any  reference  to  any  method  of  doing  it,  was  too  large  and 
general  a  claim,  and  could  not  be  supported. 

The  jury  accordingly  found  a  verdict  for  the  defendant  on  the  two  issues  as  to 
novelty  and  specification  ;  and  the  question  we  have  to  decide  is,  whether  the  direction 
given  at  the  trial  was  wrong,  and  whether  a  verdict  ought  to  be  entered  for  the  plaintiff, 
damages  Is. 

The  case  had  been  tried  on  a  former  occasion  when  a  bill  of  exceptions  was 
tendered  to  the  ruling  of  the  Chief  Baron,  which  was  argued  in  the  Exchequer  Chamber 
(1  H.  &  N.  527),  and  a  venire  de  novo  awarded.  On  looking  into  that  case,  it  appears 
to  us  that  the  Exchequer  Chamber  merely  decided  [95]  that  the  invention  of  making 
gas  direct  from  seeds,  or  other  oily  and  fatty  matters,  was  one  which,  if  new,  might 
be  the  subject  of  a  patent,  if  properly  specified  ;  but  they  gave  no  judgment,  nor  even 
any  opinion,  upon  the  questions  now  before  the  Court,  viz. :  first,  whether,  assuming 
it  to  be  new,  and  that  no  one  had  ever  before  obtained  gas  direct  from  seeds  or  oily 
matters,  the  specification  enrolled  is  a  good  specification  ;  or  secondly,  whether,  with 
reference  to  Heard's  specification  the  invention  is  new.     Heard's  patent  and  specifica- 
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tion  were  not  before  a  Court  of  Error,  not  having  been  given  in  evidence  on  the 
former  trial.  We  entirely  concur  in  the  decision  of  the  Court  of  Exchequer  Chamber, 
as  we  understand  it ;  but  it  appears  to  us  that  the  specification  is  the  document  which 
ascertains  the  nature  of  the  invention  and  the  manner  of  performing  it.  The  plaintiff, 
by  his  specification,  claims  generally  the  invention  of  making  gas  direct  from  oily 
substances,  without  obtaining  the  oil  previously  and  then  making  it  from  the  oil ;  and 
he  claims  to  do  this  without  reference  to  any  method  of  doing  it.  We  think  that 
Heard's  specification  clearly  shews  that  as  a  general  fact,  (viz.  making  gas  direct  from 
seeds  and  other  oily  matters),  the  invention  was  not  new,  and  it  was  decided  in  Bush 
v.  Fox  (5  H.  L.  Cas.  707)  that  where  the  want  of  novelty  appeared  distinctly  from 
documents  or  written  instruments,  such  as  a  prior  patent  and  specification,  it  was  for 
the  Court  to  take  notice  of  the  identity  of  the  two  supposed  inventions,  and  the  want 
of  novelty,  therefore,  in  the  second.  That  Heard  had  discovered,  and  had  communi- 
cated to  the  world,  that  gas  might  be  made  direct  from  nuts  and  other  oily  and  fatty 
substances,  appears  to  us  to  be  quite  clear  from  his  specification  enrolled.  We  think 
it  was  not  necessary  to  submit  this  to  the  jury  and  take  their  opinion  on  it ;  it  is,  we 
think,  the  plain  meaning  of  [96]  the  written  document,  and  we  think  it  is  for  the 
Court  to  construe  it ;  and  as  this  is  part  of  the  invention  claimed  by  the  plaintiff  in 
his  second  patent,  we  think  the  plaintiff's  invention  is  so  far  not  new,  and  therefore 
the  invention  as  a  whole  cannot  be  claimed  as  new. 

We  are  also  of  opinion  that  the  claim  is  too  large  and  that  such  claim  cannot  be 
supported.  It  is  a  claim  to  make  gas  direct  from  seeds — not  in  any  mode  pointed  out 
in  the  specification,  but  generally.  After  the  publication  of  Heard's  specification  no 
patent  could  be  taken  out  for  the  process  generally,  though  a  patent  might  be  taken 
out  for  a  particular  method  of  doing  it.  We  think  the  plaintiff's  second  patent  was 
not  for  any  particular  method  of  doing  it,  but  for  the  doing  of  it  by  any  method ; 
and  we  think  if  even  it  had  been  new  (which  it  turns  out  not  to  be),  such  a  mode  of 
specifying  and  claiming  the  invention  cannot  be  sustained  as  a  good  specification. 

We  have  not  in  our  judgment  taken  any  notice  of  the  publication  in  Parke's 
Essays.  It  was  contended  that  the  Judge  at  the  trial  could  not  decide  upon  that, 
but  ought  to  have  left  it  to  the  jury.  We  think  it  unnecessary  to  express  any 
opinion  on  this  point,  as  we  think  that  the  construction  and  effect  of  Heard's  specifica- 
tion is  clearly  for  the  Judge  or  the  Court,  and  as  that  shews  to  our  minds  most  satis- 
factorily that  the  invention  (as  claimed  by  the  plaintiff"),  is  (in  part  at  least)  not  new, 
we  discharge  the  rule  on  that  ground  without  reference  to  the  publication  in  Parke's 
Essays. 

We  are  therefore  of  opinion  that  the  verdict  for  the  defendant  ought  to  stand,  and 
that  the  rule  to  set  it  aside  and  enter  the  verdict  for  the  plaintiff  must  be  discharged. 

Rule  discharged. 


[97]  Smith  and  Another  v.  Voss.  April  28,  1857.— By  14  &  15  Vict.  c.  79,  s.  27, 
"  Whenever  any  vessel  proceeding  in  one  direction  meets  a  vessel  proceeding  in 
another  direction,  and  the  master  of  either  such  vessel  perceives  that  if  both 
vessels  continue  their  respective  courses  they  will  pass  so  near  as  to  involve  any 
risk  of  a  collision,  he  shall  put  the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the 
port  side  of  the  other  vessel ;  and  the  master  of  'any  steam  vessel  navigating  any 
river  shall  keep  as  far  as  is  practicable  to  that  side  of  the  fairway  or  mid-channel 
thereof  which  lies  on  the  starboard  side  of  such  vessel."  The  17  &  18  Vict.  c.  104, 
ss.  296,  297,  contains  similar  provisions.  A  steam  vessel  was  proceeding  down 
the  river  Thames,  close  to  the  Surrey  shore,  under  the  management  of  the 
defendant,  a  licenced  pilot ;  when  she  came  into  collision  with  the  plaintiff's 
barge  which  was  sailing  up  the  river.  In  an  action  for  the  damage  thereby 
caused, — Held,  that  according  to  the  true  meaning  of  these  Acts,  it  was  the  duty 
of  the  defendant  to  have  kept  the  steam  vessel  to  the  starboard  side  of,  but 
within,  the  fairway  or  mid-channel,  and  when  he  saw  the  risk  of  collision,  to  port 
her  helm  so  as  to  pass  on  the  port  side  of  the  barge,  and  therefore  it  was  properly 
left  to  the  jury  to  say  whether,  at  the  time  of  the  collision,  the  steam  vessel  was 
on  the  starboard  side  and  within  the  fairway  or  mid-channel,  and,  whatever  was 
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the  position  of  the  steam  vessel,  whether  the  collision  was  caused  by  the  negligence 
^^f  the  defendant  or  not. 

[S.  C.  26  L.  J.  Ex.  233 ;  5  W.  E.  534.] 

The  declaration  stated  that  the  plaintiffs  were  possessed  of  a  barge,  then  lawfully 
being  in  the  river  Thames;  and  the  defendant  then  had  the  care,  control,  and 
management  of  a  steam  vessel,  then  also  being  in  the  said  river :  yet  the  defendant, 
whilst  the  said  barge  and  steam  vessel  so  were  in  the  said  river,  took  so  little  and  such 
bad  care  of  the  said  steam  vessel,  and  governed,  directed  and  navigated  the  same  in 
the  said  river  in  so  careless,  negligent,  and  improper  a  manner,  that  the  same  by  and 
through  the  mere  carelessness,  negligence,  and  improper  conduct  of  the  defendant  in 
that  behalf,  then  with  great  force  and  violence  ran  foul  of,  and  struck  upon  and  against 
the  said  barge  of  the  plaintiffs ;  and  thereby  then  greatly  broke,  damaged  and  injured 
the  same,  &c. 

Plea.     Not  guilty.     Upon  which  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Hilary  term, 
the  following  facts  appeared  : — A  steam  vessel  called  the  "  Ranger "  had  left  the 
London  Docks  for  Gravesend  under  the  management  of  the  defendant,  who  was  a 
licenced  pilot.  The  tide  was  then  running  up.  The  steam  vessel  proceeded  down 
the  river  as  close  to  the  Surrey  shore  as  practicable,  and  when  [98]  opposite  Rother- 
hithe  she  met  the  plaintiffs'  barge  coming  up  the  river  under  sail  towards  the  Surrey 
shore.  The  persons  on  board  the  steam  vessel  hailed  the  barge,  but  she  continued 
on  her  course,  and  came  across  the  bows  of  the  steam  vessel,  and  thereby  sustained 
the  damage  for  which  this  action  was  brought.  On  the  part  of  the  plaintiff  evidence 
was  adduced  to  shew  that  there  is  a  certain  part  of  the  river  Thames  which  is  known 
to  pilots  and  others  navigating  it  as  the  "  fairway  or  mid-channel,"  and  that  the  steam 
vessel  at  the  time  of  the  collision  was  out  of  the  fairway  or  mid-channel.  The  plaintiff 
also  adduced  evidence  as  to  the  then  state  of  the  tide,  in  order  to  shew  that  the  barge 
was  properly  steered  towards  the  Surrey  side  of  the  river.  The  evidence  was  however 
conflicting. 

It  was  contended  on  the  part  of  the  defendant,  that  having  kept  the  steam  vessel 
to  the  starboard  side  of  the  fairway  or  mid-channel,  as  required  by  the  14  &  15  Vict, 
c.  79,  s.  27,(a)i  he  was  not  liable.  The  learned  Judge  told  the  jury  that  according  to 
the  true  construction  of  that  Act,  it  was  the  duty  of  the  defendant  to  have  kept  the 
steam  vessel  to  the  starboard  side  of,  but  within  the  fairway  or  mid-channel,  and  that 
when  he  saw  there  was  a  risk  of  a  [99]  collision  he  ought  to  have  ported  her  helm, 
so  as  to  pass  on  the  port  side  of  the  barge;  and  his  lordship  left  it  to  the  jury  to 
say,  first,  whether  the  steam  vessel,  at  the  time  of  the  collision,  was  on  the  starboard 
side  of  and  within  the  fairway  or  mid-channel ;  secondly,  whether  there  or  not,  was 
the  collision  caused  by  the  negligence  of  the  defendant.  The  jury  found  that  the 
steam  vessel  was  not  within  the  fairway  or  mid-channel,  and  that,  whether  within  it 
or  not,  the  defendant  was  guilty  of  negligence,  whereupon  a  verdict  was  entered  for 
the  plaintiff,  damages  141. 

Montagu  Chambers,  in  the  present  term,  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  for  a  new  trial,  on  the  ground  of  misdirection. (a)-  He  also  obtained  the 
rule  on  the  ground  that  the  verdict  was  against  evidence. 

(ay  Sect.  27.  "Whenever  any  vessel  proceeding  in  one  direction  meets  a  vessel 
proceeding  in  another  direction,  and  the  master  or  other  person  having  charge  of 
either  such  vessel  perceives  that  if  both  vessels  continue  their  respective  courses 
they  will  pass  so  near  as  to  involve  any  risk  of  a  collision,  he  shall  put  the  helm 
of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of  the  other  vessel,  due  regard 
being  had  to  the  tide  and  to  the  position  of  each  vessel  with  respect  to  the  dangers 
of  the  channel,  and  as  regards  sailing  vessels,  to  the  keeping  of  each  vessel  under 
command ;  and  the  master  of  any  steam  vessel  navigating  any  river  or  narrow 
channel  shall  keep  as  far  as  is  practicable  to  that  side  of  the  fairway  or  mid-channel 
thereof  which  lies  on  the  starboard  side  of  such  vessel ;  and  if  the  master  or  other 
person  having  charge  of  any  steam,  vessel  neglect  to  observe  these  regulations  or 
either  of  them,  he  shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding 
501." 

(a)2  He  also  obtained  the  rule  on  the  ground  that  the  verdict  was  against  evidence. 

Ex.  Div.  XIII.— 2* 
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O'Malley  (Petersdorff  with  him)  now  shewed  cause.  There  was  no  misdirection. 
It  is  clear  from  the  evidence  that  there  is  a  certain  part  of  the  river  Thames  which  is 
called  the  fairway  or  mid-channel.  By  the  17  &  18  Vict.  c.  104,  s.  296,  "Whenever 
any  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one  direction,  meets  another 
ship,  whether  a  steam  or  sailing  ship,  proceeding  in  another  direction,  so  that  if  both 
ships  were  to  continue  their  respective  courses  they  would  pass  so  near  as  to  involve 
any  risk  of  a  collision,  the  helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the 
port  side  of  each  other,  and  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all 
sailing  ships  whether  on  the  port  or  starboard  tack,  and  whether  close-hauled  or  not, 
unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger ;  and  subject  also  to  the  proviso,  that 
due  regard  shall  be  had  to  the  dangers  of  the  [100]  navigation,  and,  as  regards  sailing 
ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such  ships  under  command." 
By  section  297,  "Every  steam  ship,  when  navigating  any  narrow  channel,  shall,  when- 
ever it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or  mid-channel  which 
lies  on  the  starboard  side  of  such  steam  ship."  Therefore  the  steam  vessel  ought  to 
have  been  in  the  mid-channel,  but  as  far  to  the  right  as  practicable.  But  the  steam 
vessel  was  out  of  the  fairway  or  mid-channel  and  in  a  part  of  the  river,  where  persons 
steering  barges  would  not  expect  to  find  her.  Though  a  person  driving  on  the  wrong 
side  of  the  road,  would  not  on  that  account  be  necessarily  responsible  in  case  of  an 
accident,  yet  that  is  an  ingredient  in  considering  the  question  of  negligence.  Here 
the  jury  have  found  that  the  defendant  was  guilty  of  negligence. 

Montagu  Chambers  and  J.  Brown,  in  support  of  the  rule.  Under  the  14  &  15 
Vict.  c.  79,  s.  27,  it  was  the  duty  of  the  master  to  keep  the  steam  vessel  as  far  as 
practicable  to  the  starboard  side  of  the  fairway  or  mid-channel ;  and  having  complied 
with  the  directions  of  that  Act,  he  is  not  responsible.  The  middle  part  of  the  27th 
section  is  not  qualified  by  the  previous  part,  but  is  separate  and  distinct.  The  con- 
struction put  on  the  14  &  15  Vict.  c.  79,  s.  27,  by  the  learned  Judge,  is  at  variance 
with  that  of  Dr.  Lushington  in  the  case  of  the  Sylph  (2  Eccl.  &  Adm.  Rep.  (Spinks)  75), 
who  points  out  that  the  words  in  the  9  &  10  Vict.  c.  100,  s.  9,  "Due  regard  being  had 
to  the  tide  and  to  the  position  of  each  vessel  in  such  tide,"  are  purposely  omitted  in 
the  14  &  15  Vict,  c.  79,  s.  27.  According  to  the  finding  of  the  jury,  the  steam  vessel 
was  further  to  the  starboard  than  it  need  have  been,  but  the  defendant  is  not 
responsible,  because  he  has  done  more  than  [101]  the  Act  requires.  The  term  "  fair- 
way or  mid-channel "  only  applies  to  the  centre  of  the  river  where  there  are  tiers  of 
shipping  on  the  sides,  in  other  cases  it  means  the  whole  navigable  channel.  The 
provisions  of  the  17  &  18  Vict.  c.  104,  ss.  296,  297,  do  not  alter  the  case. 

Martin,  B.  The  rule  must  be  discharged.  If  the  jury  had  found  that  the  steam 
vessel  was  pursuing  her  course  in  the  position  which  the  Act  requires,  there  might 
have  been  some  doubt  as  to  the  defendant's  responsibility ;  but  the  jury  have  found 
that  the  steam  vessel  was  not  where  she  ought  to  have  been,  and  moreover  that  the 
defendant  was  guilty  of  negligence. 

Bramwell,  B,  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  Taking 
it  upon  the  finding  of  the  jury,  that  the  steamer  at  the  time  of  the  collision,  was  out 
of  the  fairway  or  mid-channel  of  the  river,  it  becomes  necessary  to  look  at  the  17  &  18 
Vict.  c.  104,  and  see  what  rule  it  lays  down.  The  297th  section,  says  that  "Every 
steam  ship,  when  navigating  any  narrow  channel  shall,  whenever  it  is  safe  and  practic- 
able, keep  to  that  side  of  the  fairway  or  mid-channel  which  lies  on  the  starboard  side 
of  such  ship."  I  was  inclined  to  think  that  if  a  steam  ship  was  out  of  the  fairway  and 
more  to  the  starboard,  she  would  be  in  a  better  position  than  the  Act  required  and 
could  not  be  complained  of ;  but  on  consideration  I  think  that  is  not  so.  The  Act 
meant  that  the  steam  ship  should  keep  to  the  starboard  of  the  fairway  but  within  it, 
and  that  if  she  did  so  she  was  not  to  be  considered  in  the  wrong :  that  when  out  of 
the  fairway  to  the  starboard  she  would  not  be  necessarily  right  or  wrong.  That  must 
be  the  meaning  of  the  Act,  for  suppose  the  master  of  a  steam  vessel,  in  navigating  the 
river  Thames,  thought  fit  to  go  inside  the  tiers  of  shipping,  [102j  and  there  came  into 
collision  with  a  bai-ge ;  he  might  say,  "  I  am  to  the  starboard  of  the  fairway ; "  but 
the  master  of  the  barge  might  say,  "I  had  no  right  to  expect  that  you  would  be 
there ; "  so  that  the  former  could  not  be  in  a  better  position  in  consequence  of  his 
being  more  to  the  starboard  than  the  Act  requires.  Suppose  a  steam  vessel  navigating 
Southampton  water,  instead  of  keeping  within  the  buoys,  chose  to  keep  nearer  the 
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shore,  she  would  not  necessarily  be  in  the  wrong,  and  there  would  be  no  presumption 
thM  she  was  in  the  right.  It  seems  to  me,  therefore,  that  the  Lord  Chief  Baron 
properly  left  it  to  the  jury  to  say  whether  the  steam  vessel  was  in  the  fairway  or 
beyond  it,  but  in  my  opinion  their  finding  was  wrong.  The  297th  section  says,  "  If 
in  any  case  of  collision  it  appears  to  the  Court  before  which  the  case  is  tried,  that  such 
collision  was  occasioned  by  the  non-observance,  &c.,  of  the  foregoing  rule  as  to  a  steam 
ship  keeping  to  that  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  the 
owner  of  the  ship,  by  which  such  rule  has  been  infringed,  shall  not  be  entitled  to 
recover  any  recompence  whatever  for  any  damage  sustained  by  such  ship  in  such 
collision,  unless  it  is  shewn  to  the  satisfaction  of  the  Court  that  the  circumstances  of 
the  case  made  a  departure  from  the  rule  necessary,"  That  section  does  not  say  "that 
side  of  the  fairway  or  mid-channel  which  lies  on  the  starboard  side,"  but  "  that  side 
of  a  narrow  channel  which  lies  on  the  stai'board  side : "  it  therefore  tends  to  shew  that 
the  legislature  meant  by  "  fairway  or  mid-channel "  the  same  thing  as  "  narrow  channel." 
In  this  case,  however,  the  jury  have  found  that  there  is  a  fairway  or  mid-channel  as 
distinct  from  the  channel  itself,  and  in  my  opinion  they  are  wrong  in  that  finding, 
because  the  terms  "  fairway  or  mid-channel "  mean  every  navigable  part  of  the  river. 
If  a  vessel  is  excluded  from  navigating  a  particular  part  of  the  river  by  tiers  of 
shipping,  that  part  would  not  be  the  fair-[103j-way  or  mid-channel  within  the  meaning 
of  the  Act.  I  think  that  the  jury  ought  to  have  found  that  the  fairway  or  mid-channel 
extends  as  close  to  the  shore  as  there  is  depth  of  water  on  ordinary  occasions.  If  the 
term  "fairway  or  mid-channel "  is  taken  to  mean  some  arbitrary  stream  of  which  there 
is  no  indication,  it  would  be  difficult,  if  not  impossible  for  persons  navigating  the 
river  to  know  how  to  regulate  their  course  so  as  to  comply  with  the  act  of  parliament. 
In  my  opinion  the  fairway  or  mid-channel  extends  to  so  much  of  the  river  as  is 
commonly  navigable,  but  the  jury  having  found  the  contrary,  we  are  bound  by  it. 
Then  there  was  no  misdirection,  because  the  vessel  was  not  in  the  place  where  by  the 
Act  she  was  under  a  special  obligation  to  be.  Then  comes  the  question  whether  the 
collision  was  caused  by  the  negligence  of  the  defendant,  and  the  jury  found  that 
it  was. 

Channell,  B.  The  question  is,  whether  there  was  any  misdirection.  Irrespec- 
tive of  the  statutes  there  was  none.  But  then  the  case  must  be  considered  with 
reference  to  the  14  &  15  Vict,  c.  79,  the  statute  cited  at  the  trial,  and  the  Merchant 
Shipping  Act,  1854  (17  &  16  Vict.  c.  104).  The  latter  Act  separates  into  two  clauses 
(296  and  297)  the  provisions  contained  in  one  clause  (27)  of  the  former  Act;  but  there 
is  no  material  difierence  in  the  enactments.  As  however  the  14  &  15  Vict.  c.  79,  was 
referred  to  at  the  trial,  it  may  be  more  convenient  to  consider  the  case  with  reference 
to  it  now.  It  appears  to  me  that  two  questions  arise,  first,  what  are  the  circumstances 
which  give  the  master  of  a  steam  vessel  protection;  and  secondly,  what  is  it  that 
creates  a  liability.  The  27th  section  says  "  that  the  master  of  any  steam  vessel  navigat- 
ing any  river  or  narrow  channel,  shall  keep  as  far  as  is  piacticable  to  that  side  of 
the  fairway  or  mid-channel  thereof,  [104]  which  lies  on  the  starboard  side  of  such 
vessel,"  I  agree  that  it  was  the  duty  ot  the  Judge  to  construe  that  part  of  the 
section,  and  explain  to  the  jury  what  is  meant  by  keeping  "  to  the  starboard  side  of 
the  fairway  or  mid-channel,  but  it  was  a  question  for  the  jury  to  say  whether  or  no 
the  steam  vessel  had  complied  with  the  provisions  of  the  Act,  I  think  that  a  proper 
construction  was  put  on  this  middle  part  of  the  clause  and  that  the  question  was 
properly  left  to  the  jury,  who  have  come  to  the  same  conclusion  as  I  myself  should 
have  done.  It  is  said  however  that  the  direction  is  faulty  iu  this  respect,  that  the 
learned  Judge  ought  to  have  told  the  jury  that  this  middle  part  of  the  section  is  not 
qualified  by  the  previous  part,  and  that  as  the  steam  vessel  was  on  the  starboard  side 
of  the  fairway  or  mid-channel  though  not  within  it,  the  defendant  was  protected  by 
the  Act.  But  I  think  that  the  summing  up  is  not  open  to  that  objection,  and  that  the 
circumstance  of  the  steam  vessel  being  where  she  was  does  not  afibrd  her  any  protec- 
tion, and  though  she  might  not,  in  the  case  of  collision,  be  necessarily  liable  to  an 
action,  she  lost  her  protection  if  the  finding  of  the  jury  is  right.  Then  comes  the 
question  as  to  liability.  In  order  to  determme  this,  it  was  necessary  that  the  Judge 
should  advert  to  the  first  part  of  the  27th  section,  which  requires  the  master  of  any 
vessel  meeting  another  to  port  his  helm,  so  as  to  avoid  any  risk  of  a  collision,  regard 
being  had  to  the  tide  and  the  position  of  each  vessel  with  respect  to  the  dangers  of 
the  channel.     The  learned  Judge  did  call  the  attention  of  the  jury  to  this  part  of  the 
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section  when  he  left  to  them  the  question  of  negligence.     For  these  reasons  I  think 
that  the  rule  should  be  discharged. 

Pollock,  C.  B.     I  agree  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

[105]  Blss  and  Wife  v.  Smith.  May  8,  1857.— A  testator  by  a  codicil  (made 
before  the  1st  January,  1838)  which  he  desired  should  be  considered  as  annexed 
to  and  taken  as  part  of  his  will,  devised  certain  freehold  land  to  P.,  to  hold  to 
P.,  her  heirs  and  assigns  for  ever  :  Provided  that  in  case  she  should  depart  this 
life  without  leaving  lawful  issue  of  her  body,  then  he  gave  and  devised  the  same 
in  manner  and  form  by  him  given  and  devised  by  his  will.  By  his  will  he  had 
devised  the  said  land  to  W.  to  hold  to  W.,  her  heirs  and  assigns  for  ever : 
Provided,  nevertheless,  that  in  case  W.  should  die  without  lawful  issue  living  at 
the  time  of  her  decease,  then  the  residue  should  go  to  and  be  possessed  by  P. 
her  heirs  and  assigns  for  ever :  Provided  also,  that  in  case  W.  and  P.  should 
both  die  without  leaving  issue  lawfully  born  of  their  bodies,  then  the  said  land 
should  go  to  the  daughters  of  R.  and  F.,  and  their  heirs.  Held,  that  by  the 
codicil  P.  took  an  estate  tail. 

[S.  C.  26  L.  J.  Ex.  295.] 

This  was  an  action  of  ejectment  to  recover  possession  of  certain  lands  in  the 
parish  of  Berkeley.  By  consent  and  order  of  a  Judge  the  following  case  was  stated 
for  the  opinion  of  the  Court : — 

Anthony  Wiltshire  at  the  time  of  the  making  of  his  will,  and  thenceforward  down 
to  the  time  of  his  death,  was  seized  in  fee  simple  in  possession  of  certain  freehold 
land.  On  the  30th  June,  1818,  he  made  his  will,  and  thereby,  (after  certain  specific 
and  pecuniary  bequests,  and  a  specific  devise  to  the  eldest  son  of  his  niece  Elizabeth 
Taylor,  and  the  heirs  of  such  eldest  son,  provided  such  son  should  pay  to  each  of 
his  brothers  the  sum  of  money  therein  mentioned),  gave  and  devised  the  residue  of 
his  real  and  personal  estate  to  the  plaintiff  Elizabeth  Biss  (in  the  said  will  called 
Elizabeth  Wiltshire),  in  the  words  following : — 

"  I  give,  devise  and  bequeath  unto  my  niece  Elizabeth  Wiltshire  all  and  singular 
the  rest,  residue  and  remainder  of  my  real  and  personal  estate  and  eflects  of  what 
nature,  sort  or  kind  soever,  and  wheresoevei'  situate  and  being  at  the  time  of  my 
decease,  to  hold  to  her  the  said  Elizabeth  Wiltshire,  and  to  her  heirs  and  assigns 
for  ever :  provided  nevertheless,  and  my  will  and  meaning  is,  and  1  do  hereby  direct, 
that  in  case  my  said  niece,  Elizabeth  Wiltshire,  shall  die  without  lawful  issue  born  of 
her  body  and  living  at  the  time  of  her  decease,  then  the  above-mentioned  real  and 
personal  estate  with  the  appurtenances  so  given  and  devised  [106]  to  the  said 
Elizabeth  Wiltshire  shall  go  to  and  be  possessed  by  her  sister,  my  niece  Mary  Piatt, 
and  to  her  heirs  and  assigns  for  ever :  provided  also,  and  my  will  and  meaning  is, 
and  I  do  hereby  further  desire,  that  in  case  my  said  nieces,  Elizabeth  Wiltshire  and 
Mary  Piatt,  shall  both  die  without  leaving  issue  lawfully  born  of  their  bodies,  then 
the  same  estate,  with  the  appurtenances,  shall  go  unto  and  amongst  all  my  other 
nieces,  the  daughters  of  Elizabeth  lieed,  and  the  daughter  of  Hestor  Fowler,  and  to 
their  heirs  and  assigns  for  ever,  equally  to  be  divided  between  them  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants." 

On  the  2nd  of  January,  1819,  Anthony  Wiltshire  made  a  codicil  to  his  will  in  the 
words  following  : — "  This  is  a  codicil  to  the  last  will  and  testament  of  me  Anthony  Wilt- 
shire, of,  &c.,  bearing  date,  &c.,  which  I  desire  may  be  considered  as  annexed  to  and 
be  taken  as  part  thereof ;  1  give  and  devise  unto  ray  niece,  Mary  Piatt,  all  that  my 
freehold  estate,  called  Heathtield,  situate,  &c.  I  also  give  and  devise  unto  my  said 
niece,  the  said  Mary  Piatt,  certain  pieces  of  laud  and  a  cottage  (describing  them),  to 
hold  the  said  estate,  cottage,  lands,  &c.,  unto  and  to  the  only  proper  use  and  behoof 
of  my  said  niece  Mary  Piatt,  her  heirs  and  assigns  for  ever ;  provided  nevertheless, 
that  in  case  the  said  Mary  Piatt  shall  depart  this  life  without  leaving  lawful  issue  of 
her  body,  then  I  give  and  devise  the  said  estate,  cottages,  &c.,  in  manner  and  form 
by  me  given  and  devised  in  and  by  my  said  in  part  recited  will." 

The  lands  and  hereditaments  so  devised  to  Mary  Piatt  by  the  codicil  are  the  lands 
sought  to  be  recovered  in  this  action.     In  the  month  of  January,  1819,  the  testator 
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died  without  having  altered  or  revoked  his  will,  save  in  so  far  as  the  same  is  altered 
bjv^the  said  codicil,  and  without  having  altered  or  revoked  the  [107]  codicil,  and 
thet-eupon  Mary  Piatt,  as  devisee  under  the  codicil,  entered  into  possession  of  the 
lands  devised  to  her.     She  remained  in  possession  down  to  the  time  of  her  death. 

By  indenture  dated  the  1st  of  May,  1823,  made  between  Mary  Piatt  of  the  first 
part,  William  Read  King  of  the  second  part,  and  Thomas  Edwards  of  the  third  part, 
it  was  witnessed  that  for  barring  all  estates  tail  and  all  reversions  and  remainders 
thereon  expectant,  &c.,  and  for  assuring  the  said  lands  in  fee  simple  to  the  use  of 
Mary  Piatt,  she  did  grant,  bargain  and  sell  all  the  said  lands  and  hereditaments,  &c., 
devised  to  her  by  the  said  codicil  unto  W.  R.  King  and  his  heirs  and  assigns :  To 
the  intent  that  he  might  become  a  tenant  of  the  immediate  freehold  of  the  said  lands 
and  hereditaments,  &c.,  to  the  end  that  a  common  recovery  might  thereof  be  had  and 
suffered  ;  and  by  the  same  indenture  it  was  declared  that,  after  suffering  the  said 
common  recovery  the  same  should  enure  to  the  use  of  Mary  Piatt,  her  heirs  and 
assigns  for  ever. 

The  recovery  was  afterwards  duly  suffered  in  the  Court  of  Common  Pleas  at 
Westminster. 

On  the  18th  of  September,  1829,  Mary  Piatt  made  her  will,  and  she  subsequently 
made  four  several  codicils  thereto,  and  by  the  third  of  such  codicils,  bearing  date  the 
7th  of  January,  1845,  devised  the  said  lands  to  the  defendant  in  fee  simple. 

On  the  24th  day  of  June,  1854,  Mary  Piatt  died  a  widow,  and  without  leaving 
lawful  issue  of  her  body,  and  without  having  altered  or  revoked  the  devise  to  the 
defendant  contained  in  the  codicil  of  the  7th  of  January,  1845,  and  on  her  death  the 
defendant  entered  into  possession  of  the  lands  and  hereditaments  so  devised  to  him, 
and  he  is  now  in  such  possession. 

The  plaintiff,  Charles  Biss,  is  the  husband  of  Elizabeth  Biss. 

The  question  for  the  opinion  of  the  Court  is,  whether  [108]  Mrs.  Piatt,  by  suffering 
a  recovery  in  1823,  acquired  the  fee  in  the  lands  and  hereditaments  in  dispute,  so  as 
to  enable  her  to  devise  the  property  to  the  defendant  in  fee.  If  the  Court  shall  be 
of  opinion  in  the  negative  of  the  question,  then  judgment  for  the  recovery  of  the  said 
lands  and  hereditaments  shall  be  entered  for  the  plaintiffs.  If  the  Court  shall  be  of 
opinion  in  the  affirmative  of  the  question,  then  judgment  shall  be  entered  up  for  the 
defendant. 

M.  Smith  (with  whom  was  Gray),  argued  for  the  plaintiffs.(a)  It  is  conceded, 
that  if  in  a  will  made  before  the  1st  January,  1838,  there  is  a  devise  of  realty  to  one 
and  his  heirs,  "  and  if  he  die  without  leaving  lawful  issue  "  then  a  gift  over,  the  words 
are  to  be  construed  as  referring  to  an  indefinite  failure  of  issue  :  therefore  an  estate 
tail  is  created  by  the  codicil  unless  the  remainder  of  the  will  shews  that  such  was  not 
the  intention  of  the  testator.  The  rule  as  stated  by  Lord  Kenyon  in  Eoe  il.  Sheers  v. 
Jeffery  (7  T.  R.  589)  applies  here.  "  The  question  in  this  and  similar  cases  is,  whether 
from  the  whole  context  of  the  will  we  can  collect  that  the  testator  meant  dying 
without  issue  living  at  the  death  of  the  first  taker  1 "  Here  the  testator  by  his  will 
devised  his  real  estate,  including  the  land  in  question,  to  Elizabeth  Wiltshire,  and  in 
case  she  should  "  die  without  issue  born  of  her  body  and  living  at  the  time  of  her 
decease,"  then  to  Mary  Piatt  and  her  heirs.  He  goes  on  to  say,  "  I  desire  that  in 
case  Elizabeth  Wiltshire  and  Mary  Piatt  both  die  without  leaving  issue  lawfully 
born  of  their  bodies,"  then  the  estate  shall  go  over.  It  is  clear  that,  by  the  will,  the 
testator  intended  to  give  the  same  estates  to  both  nieces,  viz.,  estates  in  fee,  with 
executory  devises  [109]  over.  Then  by  the  codicil,  which  he  desires  may  be  considered 
"as  annexed  to  his  will  and  taken  as  part  thereof,"  he  says,  "I  devise"  the  land  in 
question  "  to  Mary  Piatt  and  her  heirs,  and  in  case  she  shall  depart  this  life  without 
leaving  lawful  issue  of  her  body,  then  I  give  and  devise  the  said  estate  in  manner  and 
form  by  me  given  and  devised  by  my  said  will."  By  the  codicil  the  testator  has 
merely  put  Mary  Piatt  in  the  place  of  Elizabeth  Wiltshire.  The  intention  was  to  give 
her  an  estate  in  fee,  with  an  executory  devise  over,  such  as  was  given  by  similar  words 
in  the  will.  In  Sheppard  v.  Lessmgham  (Amb.  122)  the  testatrix  bequeathed  certain 
bank  stock  to  her  daughter  for  life,  with  remainder  to  such  child  or  children  of  her  as 
should  be  living  at  her  death,  and  if  she  should  not  leave  any  child,  or  if  all  children 
should  die  without  issue,  then  to  J.  S.     The  daughter  had  a  son  born  at  the  time  of 

(o)  April  29.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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making  the  will.  The  Court  held  that  they  would,  if  possible,  so  construe  the  words 
"dying  without  issue"  as  to  support  the  limitation  over;  and  reading  them  with 
reference  to  the  prior  clause,  held  that  they  meant  "without  leaving  issue  at  the  death 
of  such  children."  This  case  comes  within  the  class  of  cases  where  other  expressions 
in  the  will,  added  to  words  importing  a  failure  of  issue,  shew  that  the  testator  used 
the  words  in  a  restricted  sense.  The  cases  on  the  subject  will  be  found  in  2  Jarman 
on  Wills,  p.  434  (2nd  edition).  In  Prior  on  the  Construction  of  Limitations,  in  which 
the  words  "issue"  and  "child"  occur,  p.  90,  it  is  said,  "Another  class  of  cases 
comprises  those  in  vvhich  there  has  been  in  the  preceding  part  of  the  will  a  devise  over 
on  failure  of  issue,  which  (either  by  plain  language  or  by  some  of  the  rules  I  have  laid 
down)  is  considered  as  depending  on  a  failure  at  some  limited  period,  and  the  testator 
afterwards  introduces  another  gift  by  an  expression,  which  by  itself  would  import 
[110]  that  such  latter  gift  was  only  to  take  effect  on  an  indefinite  failure  of  issue :  he 
is  sometimes,  in  such  cases,  considered  as  intending  to  express  by  a  short  form  what 
he  has  before  declared  at  length,  and  the  restricted  instead  of  the  indefinite  meaning 
is  given  to  the  words."  In  Kirkpatrick  v.  Kilpatrick  (13  Ves.  476),  and  Radfwd  v. 
Radfoixl  (1  Keen,  486),  a  similar  rule  of  construction  was  applied.  In  Greemoood  v. 
Verdon  (1  Kay  &  J.  74),  under  a  devise  of  real  estate  to  "A.  and  his  heirs  and  assigns 
for  ever,  and  from  and  after  his  decease  without  issue  to  be  equally  divided  among 
the  then  surviving  legatees,  share  and  share  alike ; "  it  was  held  that  the  gift  over 
must  be  taken  to  refer  not  to  an  indefinite  failure  of  issue,  btit  to  a  failure  of  issue  to 
take  place  within  the  lives  of  the  executory  devisees.  Vice  Chancellor  Page  Wood, 
in  delivering  judgment,  said,  the  question  was  whether  or  not  there  was  sufficient  on 
the  face  of  the  will  to  indicate  that  the  failure  of  issue  referred  to  was  a  failure  which 
was  to  take  place  at  a  certain  definite  period,  and  not  a  general  failure  of  issue  ;  and 
in  coming  to  the  conclusion  that  there  was  such  an  indication,  he  relied  on  the  fact 
that  it  was  apparent  on  the  face  of  the  will  that  the  testator  intended  to  give  a  personal 
benefit,  and  not  a  transmissible  interest,  to  those  to  whom  the  estate  was  limited  in 
default  of  issue. 

Hugh  Hill  (with  whom  was  Raymond),  for  the  defendant.  In  construing  wills, 
where  there  is  a  fixed  rule  of  law  for  the  construction  of  certain  expressions,  great 
confusion,  uncertainty  and  inconvenience  are  caused  by  attempts  to  follow  the  meaning 
of  a  testator  in  a  particular  instance  :  it  is  safer  to  adhere  to  the  known  and  settled 
meaning  of  the  words.  Now,  it  has  long  been  established  that  the  words  "dying 
without  leaving  lawful  issue,"  in  a  [111}  devise  of  real  estate,  mean  an  indefinite 
failure  of  issue  ;  but  in  a  bequest  of  personalty,  they  mean  "  dying  without  leaving 
issue  living  at  the  death  of  the  first  taker."  The  cases  were  considered  and  explained 
in  Bamford  v.  Lm-d  (14  C.  B.  708),  and  Doe  d.  Simpson  v.  Simpson  (4  Bing.  N.  C  333). 
In  Doe'd.  Cadogan  v.  Rwart  (7  A.  &  E.  636),  Doe  d.  Todd  v.  Dueshury  (8  M.  &  W.  514) 
and  Cole  v.  Gohle  (13  C.  B.  445),  the  rule  as  first  laid  down  in  Foiih  v.  Chipman 
(1  P.  Wms.  663)  was  adopted;  and  the  doctrine  of  Lord  Kenyon  in  Porter  v.  Bradley 
(3  T.  R.  143)  was  disapproved  of.  There  is  an  exceptional  case,  where  the  context 
shews  that  the  devise  over  is  to  take  effect  upon  the  death  of  the  first  taker,  such  as 
where  the  words  are  "without  leaving  issue  behind  him."  So,  perhaps,  as  in  Gi-een- 
wood  V.  Verdon  (1  Kay  &  J.  74),  where  the  gift  over  was  of  life  estates  to  certain 
legatees  who  would  not  have  been  benefited,  unless  the  words  were  construed  to  mean 
on  "  failure  of  issue  at  the  death  of  the  first  taker."  The  plaintiff  seeks  to  supply  the 
words  "  living  at  the  time  of  her  decease,"  but  words  can  only  be  changed  or  transposed 
where  the  intention  of  the  testator  cannot  otherwise  be  carried  into  effect,  as  where 
the  words  taken  in  the  order  in  which  they  stand  do  not  convey  any  meaning,  as  in 
Doe  d.  Wolfe  v.  Allcock  (1  B.  &  Aid.  137),  cited  1  Jarman  on  Wills,  p."  418. 

M.  Smith  replied. 

Per  Curiam.  It  is  not  at  all  clear  that  the  plaintiffs  are  entitled  to  this  property 
even  if  the  defendant  has  no  title. 

Cur.  adv.  vult. 

[112]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  special  case  for  the  opinion  of  the  Court  and  the  only 
question  is,  whether  one  Mary  Piatt,  by  suffering  a  common  recovery  of  certain  lands 
sought  to  be  recovered  in  this  action  of  ejectment,  acquired  the  fee  simple,  which 
turns  upon  whether  she  had  an  estate  tail.  Mary  Piatt  claimed  under  a  codicil  to  the 
will  of  one  Anthony  Wiltshire  made  on  the  2nd  of  January,  1819,  which,  after  reciting 
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his  will  bearing  date  the  30th  June  then  last,  and  declaring  his  desire  that  the  codicil 
mi^t  be  considered  as  annexed  to  and  be  taken  as  part  thereof,  gave  and  devised 
unfco'^Mary  Piatt  certain  freehold  lands,  part  of  the  residue  of  his  property  devised  by 
his  will,  unto  and  to  the  only  proper  use  and  behoof  of  the  said  Mary  Piatt,  her  heirs 
and  assigns  for  ever :  Provided,  nevertheless,  that  in  case  the  said  Mary  Piatt  should 
depart  this  life  without  leaving  lawful  issue  of  her  body,  then  he  gave  and  devised  the 
same  in  manner  and  form  by  him  given  and  devised  in  and  by  his  said  recited  will. 
By  his  will  he  had  devised  the  residue  thus: — "I  give,  devise  and  bequeath  unto 
Elizabeth  Wiltshire  all  the  residue,  &c.,  to  hold  to  her  the  said  Elizabeth  Wiltshire 
and  to  her  heirs  and  assigns  for  ever :  Provided,  nevertheless,  and  my  will  is,  &c., 
that  in  case  the  said  Elizabeth  Wiltshire  should  die  without  lawful  issue  born  of  her 
body  and  living  at  the  time  of  her  decease,  then  the  said  residue  should  go  to  and  be 
possessed  by  the  said  Mary  Piatt,  her  heirs  and  assigns  for  ever :  Provided  also,  and 
my  will  is,  &c.,  that  in  case  the  said  Elizabeth  Wiltshire  and  Mary  Piatt  should  both 
die  without  leaving  issue  lawfully  born  of  their  bodies,  then  the  said  residue  should 
go  unto  and  amongst  all  the  daughters  of  Elizabeth  Reed  and  the  daughter  of  Hester 
Fowler,  and  to  their  [113]  heirs  and  assigns  for  ever,  share  and  share  alike,  as  tenants 
in  common  and  not  as  joint  tenants."  Mary  Piatt  suffered  a  common  recovery  in 
order  to  obtain  the  fee  simple,  and  the  question  is,  whether  a  devise  by  her  is  valid  as 
against  a  party  claiming  under  the  will. 

The  plaintiffs  in  the  ejectment  are  Elizabeth  Wiltshire,  now  Mrs.  Biss,  and  her 
husband,  but  we  decline  to  give  any  opinion  whether  she  would  have  been  entitled  to 
the  property  assuming  Mary  Piatt  had  not  acquired  the  fee  simple  by  the  recovery. 
It  was  admitted,  in  the  argument  on  behalf  of  the  plaintiffs,  that  the  devise  by  the 
codicil,  of  itself,  viz.  to  Mary  Piatt  and  her  heirs,  and  provided  she  should  depart  this 
life  without  leaving  issue  of  her  body  then  over,  would  have  given  her  an  estate  tail. 
It  was  said,  and  said  truly,  that  whatever  might  have  been  the  case  if  the  question 
were  new,  these  words  as  applied  to  realty  had  by  a  series  of  decisions  been  conclus- 
ively decided  to  give  such  estate  in  all  wills  made  anterior  to  the  1st  January,  1838 ; 
a  legislative  meaning  being  imposed  upon  such  words  in  all  wills  made  subsequently 
by  the  statute  7  Wm.  4  &  1  Vict.  c.  26,  s.  29.  But  it  was  argued  that,  coupled 
with  the  words  in  the  will,  the  devise  to  Mary  Piatt  in  the  codicil  was  to  be  construed 
as  giving  her  a  fee  simple  with  a  conditional  limitation  over  upon  her  dying  without 
issue  living  at  the  time  of  her  death.  It  was  argued  that  this  was  clearly  the  meaning 
of  the  devise  in  the  will  to  Elizabeth  Wiltshire,  and  that  the  same  meaning  ought  to 
be  given  to  the  devise  therein  to  Mary  Piatt,  although  the  words  used  were  "  in  case 
Elizabeth  Wiltshire  and  Mary  Piatt  should  both  die  without  leaving  issue,"  which  of 
themselves  would  give  an  estate  tail.  However  this  may  be,  we  do  not  feel  ourselves 
at  liberty  to  depart  from  the  construction  which  has  been  long  given  to  the  words 
used  in  the  codicil.  They  clearly  of  themselves  give  an  estate  to  Mary  Piatt  [114] 
and  the  heirs  of  her  body,  and  the  limitation  or  limitations  over  are  after  the  deter- 
mination of  that  estate.  We  do  not  think  ourselves  authorized  to  alter  or  cut  down 
the  estate  by  reason  of  the  words  in  the  will,  even  supposing  it  was  certain  that  Mary 
Piatt  did  not  under  the  will  take  an  estate  tail.  In  our  opinion,  therefore,  Mary  Piatt 
took  an  estate  tail,  and  it  is  the  legal  consequence  that,  by  suffering  this  recovery,  she 
was  enabled  to  devise  the  property  to  the  defendant  in  fee.  Judgment  is  therefore  to 
be  entered  for  the  defendant. 

Judgment  for  defendant. 

Atterbury  and  Others  v.  Jarvie.  May  7,  1857. — To  an  action  for  money  lent 
(the  defendant  being  under  terms  of  trying  at  the  ensuing  sittings),  the  Court 
refused  to  allow  him  to  plead,  as  a  defence  on  equitable  grounds,  the  following 
pleas :— First,  as  to  10,0001.,  parcel,  &c. ;  that  the  claim  of  the  plaintiffs  was 
in  respect  of  monies  advanced  by  the  plaintiffs  to  the  defendant  upon  security  of 
goods  consigned  by  the  defendant  to  the  plaintiffs ;  that  at  the  time  of  such 
advancing  it  was  agreed  between  the  plaintiffs  and  defendant,  that  the  plaintiffs 
should  cause  the  goods  so  consigned  to  be  sold  on  account  of  the  defendant  for 
the  best  prices  which  could  be  got  for  the  same,  and  out  of  the  proceeds  retain 
the  amount  of  the  monies  so  advanced ;  that  the  plaintiffs  might  have  sold  the 
goods  for  prices  more  than  sufficient  to  reimburse  them  the  monies  so  advanced, 
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but  the  plaintiffs  wrongfully  and  in  violation  of  the  agreement  sold  the  goods  for 
prices  less  than  the  best  prices  which  might  have  been  got  for  the  same,  and  by 
reason  of  such  wrongful  act  the  plaintiffs  were  prevented  from  reimbursing 
themselves  the  amount  of  the  monies  so  advanced  out  of  the  proceeds  of  the 
sales.  Secondly,  as  to  the  sura  of  54001.  parcel,  tfec,  that  the  defendant  con- 
signed to  the  plaintiffs  divers  goods,  to  be  by  the  plaintiffs  sold  at  New  York  for 
certain  commission  to  the  plaintiffs  on  that  behalf,  at  prices  not  less  than  the 
best  market  price ;  that  the  plaintiffs  not  regarding  their  duty  in  that  behalf 
wrongfully  sold  the  goods  for  prices  less  than  the  best  market  price,  whereby  the 
defendant  sustained  losses  amounting  to  54001.  :  that  afterwards  it  was  agreed 
between  the  plaintiffs  and  defendant  that  they  should  set-off  the  amount  of  such 
losses  against  so  much  money  as  might  be  due  from  the  defendant  to  the  plaintiffs  : 
that  the  amount  of  such  losses  is  equal  to  the  said  sum  of  54001.  parcel,  &c.,  which 
was  due  from  the  defendant  to  the  plaintiffs  :  that  the  defendant  has  always  been 
ready  and  willing  to  set  off  the  amount  of  such  losses  against  the  said  sum  of 
54001.  parcel,  &c. — Quaere  :  Whether  the  subject-matter  of-  the  pleas  afforded  any 
defence  on  equitable  grounds. 

[S.  C.  26  L.  J.  Ex.  178.] 

This  was  an  action  for  money  lent,  to  which  the  defendant  proposed  to  plead  (inter 
alia)  the  following  pleas  as  defences  on  equitable  grounds  :  — 

First.  As  to  10,0001.  parcel,  &c. :  that  the  claim  of  the  plaintiffs,  so  far  as  the 
same  relates  to  the  said  sum  of  10,0001.,  was  and  is  wholly  in  respect  of  monies  from 
time  [115]  to  time  lent  and  advanced  by  the  plaintiffs  to  the  defendant,  upon  security 
of  certain  goods  of  the  defendant  of  greater  value  and  amount  than  the  monies  so 
lent  and  advanced,  before  and  at  the  time  of  every  such  lending  and  advancing  by  the 
plaintiffs,  and  from  time  to  time  consigned  by  the  defendant  to  the  plaintiffs ;  that 
at  the  time  of  every  such  lending  and  advancing  by  the  plaintiffs  to  the  defendant,  it 
was  agreed  by  and  between  the  plaintiffs  and  the  defendant,  and  every  such  consign- 
ment of  goods  was  made  upon  the  terms,  that  the  plaintiffs  should  within  a  reasonable 
time  in  that  behalf  then  next  ensuing  every  such  consignment  of  goods,  cause  the  said 
several  goods  so  consigned  to  be  sold  for  and  on  account  of  the  defendant  for  the  best 
prices  which  might  then,  at  such  respective  times,  be  reasonably  got  for  the  same,  and 
should  by  and  out  of  the  proceeds  to  arise  and  be  obtained  by  such  sales  retain  to 
and  reimburse  themselves  the  amount  of  the  several  monies  so  lent  and  advanced  by 
them  to  the  defendant :  that  the  plaintiffs  might  from  time  to  time,  and  within  a  reason- 
able time  in  that  behalf  next  after  the  making  of  every  such  consignment  of  goods,  have 
sold  the  goods  consigned  to  them  for  prices  of  greater  amount  than  and  sufficient  to 
satisfy  and  reimburse  the  plaintiffs  the  amount  of  the  several  monies  so  from  time  to 
time  lent  and  advanced  by  them  to  the  defendant  on  such  goods  respectively ;  but  the 
plaintiffs  wrongfully,  and  in  violation  of  the  said  agreement  and  for  their  own  pur- 
poses, from  time  to  time  sold  the  goods  so  consigned  to  them  for  prices  less  than  the 
best  prices  which  might,  within  such  reasonable  time  respectively  in  that  behalf  next 
ensuing  every  such  consignment,  have  been  reasonably  got  for  the  same,  and  by  reason 
of  such  wrongful  act  of  the  plaintiffs,  and  not  otherwise,  the  plaintiffs  were  prevented 
from  reimbursing  themselves  the  amount  of  the  several  monies  so  lent  and  advanced 
by  them  out  of  the  [116]  proceeds  which  arose  from  the  sales  of  the  said  goods  so 
consigned  to  them  as  aforesaid. 

Secondly.  As  to  the  sum  of  54001.  parcel,  &c. :  that,  before  action,  the  defendant 
consigned  from  time  to  time  to  the  plaintiffs,  and  the  plaintiffs  then  from  time  to  time 
accepted  and  received  from  the  defendant,  divers  goods  of  great  value,  to  wit  of  the 
value  of  10,0001.,  to  be  by  the  plaintiffs  from  time  to  time  sold  and  disposed  of  at 
New  York  in  the  United  States  of  America,  for  certain  commission  and  reward  to  the 
plaintiffs  in  that  behalf,  at  prices  not  less  than  the  best  market  price  for  the  same 
respectively  :  that  the  plaintiffs,  not  regarding  their  duty  in  that  behalf,  from  time  to 
time  wrongfully  sold  and  disposed  of  the  said  goods  for  prices  less  than  the  best 
market  prices  for  the  same  respectively,  whereby  the  defendant,  before  action,  sus- 
tained divers  great  losses,  amounting  to  a  large  sum  of  money,  to  wit  the  sum  of 
54001. :  that  afterwards  and  before  action,  it  was  agreed  by  and  between  the  plaintiffs 
and  defendant  that  they  should  mutually  set  off  and  allow  the  amount  of  such  losses 
so  sustained  by  the  defendant  against  so  much  of  the  money  which,  upon  the  taking 
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and  settling  the  accounts  between  the  plaintiffs  and  defendant,  might  be  due  and 
owing  from  the  defendant  to  the  plaintiffs,  as  the  amount  of  such  losses  should  be 
equal  to.  Averments  :  That  the  amount  of  such  losses  is  in  amount  equal  to  the  said 
sum  of  54001.,  parcel,  &c.,  which  said  sum  of  54001.  was  and  is  a  sum  which  upon  the 
taking  and  settling  of  the  accounts  between  the  plaintiffs  and  the  defendant  was  found 
due  and  owing  from  defendant  to  the  plaintiffs  :  that  the  defendant  has  always  since 
the  making  of  the  said  agreement  hitherto  been  and  still  is  ready  and  willing  to  set 
off  and  allow  the  amount  of  such  losses  which  the  defendant  has  sustained  against  the 
said  sum  of  54001.,  parcel,  &c. 

[117]  Application  had  been  made  to  a  Judge  at  Chambers,  who  refused  to  allow 
these  pleas,  whereupon  the  present  rule  was  obtained  for  leave  to  plead  those  with 
other  matters.     There  was  no  affidavit  of  the  truth  of  the  pleas. 

Milward  now  shewed  cause.  The  matter  stated  in  these  pleas  does  not  afford  any 
equitable  defence ;  but  is  merely  ground  for  an  action  for  negligence.  The  second 
plea  is  similar  to  that  in  Stimson  v.  Hall  (I  H.  &  N.  831),  where  the  defendant  pleaded, 
by  way  of  equitable  defence,  that  the  plaintiff's  claim  was  for  work  done  by  him  as  a 
lighterman  ;  that  in  the  course  of  such  employment  the  plaintiff  agreed  to  convey  on 
a  certain  river  a  quantity  of  coal  of  the  defendants ;  that  the  coal  was  utterly  lost 
through  the  negligence  and  improper  conduct  of  the  plaintiff,  and  that  the  cost  price 
of  the  coal  so  lost  was  471.  Os.  6d.,  which  the  defendants  claim  equitably  to  set  off 
against  the  sum  pleaded  to,  and  say  that  the  said  sums  are  equal  in  amount :  and  on 
demurrer,  it  was  held  that  the  subject-matter  of  the  plea  could  not  be  pleaded  by  way 
of  equitable  defence,  but  merely  afforded  ground  for  a  cross-action.  The  Court  there 
pointed  out  the  distinction  between  that  case  and  Beasley  v.  Darcy  (2  Scho.  &  Lef. 
403,  note),  where  a  landlord,  having  brought  ejectment  against  his  tenant  for  nonpay- 
ment of  rent,  the  tenant  was  allowed  to  set  off  a  claim  against  the  landlord  for 
unliquidated  damage,  by  reason  of  a  trespass  committed  on  the  land.  [Pollock,  C.  B. 
Suppose  this  had  been  the  case  of  a  pledge  upon  which  the  plaintiff  had  advanced 
money,  and  the  defendant  sued  for  an  injury  to  the  pledge,  could  the  plaintiff  set  off, 
against  the  damages,  the  amount  advanced?  Martin,  B.  The  only  analogous  case  is 
that  of  a  set-off  of  judgments  ;  and  in  Archbold's  Practice,  p.  663,  9th  ed.,  it  is  said  : 
"  The  judgment  offered  to  be  set  off  [118]  must  in  general  be  actually  in  existence  at 
the  time  of  making  the  application,  for  the  Court  will  not  allow  costs  to  which  a  party 
may  probably  be  entitled  in  one  action  to  be  set  off  against  costs  to  which  he  is 
absolutely  liable  in  another.  Therefore  the  amount  of  a  verdict,  on  which  a  rule  for  a 
new  trial  is  pending,  cannot  be  set  oft"  against  the  amount  of  a  judgment."  Bram- 
well,  B.  Could  the  defendant  go  to  a  Court  of  equity  and  obtain  an  injunction 
absolute  to  stay  the  action  1  If  not  these  pleas  cannot  be  allowed.]  On  a  bill  for 
redemption  of  mortgaged  property  in  the  possession  of  the  mortgagee,  the  latter  will 
be  made  to  account  for  all  loss  and  damage  occasioned  by  his  gross  negligence  in 
respect  of  bad  cultivation  and  non-repair  of  the  mortgaged  premises  :  Wragg  v.  DenJMm 
(2  Y.  &  Col.  117) ;  but  that  has  no  application  to  this  case,  which  is  an  attempt  to 
set-off  unliquidated  damage  against  a  debt.  A  Court  of  equity  would  only  decree 
relief  conditional  on  payment  into  Court  of  the  money  due.  Moreover  the  defendant 
is  under  terms  of  taking  short  notice  of  trial,  and  if  these  pleas  be  allowed  it  will  be 
necessary  to  send  a  commission  to  New  York. 

Hugh  Hill  and  Paterson,  in  support  of  the  rule.  Although  there  is  no  express 
authority  in  point,  it  is  submitted  that  a  Court  of  equity  would  in  this  case  grant 
unconditional  relief.  If  there  be  a  course  of  dealing  between  two  parties  which 
results  in  a  debt  and  cross  claim  for  unliquidated  damages,  a  Court  of  equity  will 
allow  the  latter  to  be  set  off  against  the  former.  [Bramwell,  B.  In  Phillimore  on 
Jurisprudence,  p.  233,  there  is  this  comment  on  the  maxim,  "  Dolo  facit  qui  petit 
quod  redditurus  est:"— "This  is  the  rule  which  Lord  Mansfield  endeavoured  to 
establish,  and  which,  after  his  death,  was  immediately  overthrown  by  the  narrow- 
minded  men  to  [119]  whom  the  office  of  Judge  was  confided.  'I  never  will  allow, 
said  that  Judge,  who  vainly  tried  to  introduce  something  like  order  and  principle  in 
the  chaos  of  our  truly  barbarous  jurisprudence,  'the  trustee  to  set  up  his  right  against 
the  cestui  que  trust."^"  This  drew  down  upon  him  the  denunciations  of  Lord  Eldon, 
who  took  care  that  the  old  system  so  hideously  favourable  to  the  most  odious  petifogg- 
ing  and  extortion,  so  ruinous  to  all  but  the  most  opulent  suitors,  and  so  oppressive 
even  to  them  should  be  upheld  in  all  its  deformity."     In  cases  where  a  party  has  some 
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equitable  ground  for  resisting  his  adversary's  demand,  Courts  of  equity  have  allowed 
an  equitable  set-ofF  when  no  set-ofF  could  be  had  at  law.  In  Jones  v.  Moore  (4  Y.  &  C. 
351),  certain  consignments  of  oil  were  made  from  Columbo  to  certain  persons  resident 
in  England.  During  the  voyage  several  of  the  casks  in  which  the  oil  was  contained 
leaked.  Some  part  of  the  oil  which  so  escaped  was  wholly  lost,  but  the  greater  part 
was  collected  together  and  sold  in  one  mass  by  the  captain,  in  the  course  of  the  voyage, 
for  7501.  The  consignees  then  agreed  to  share  the  proceeds  in  proportion  to  their 
respective  losses.  An  action  having  been  brought  by  the  shipowners  against  an 
individual  consignee  for  freight  and  average,  it  was  held  that  the  latter  could  not  set 
off  his  share  (as  ascertained  by  the  agreement)  of  the  monies  arising  from  the  oil  sold  ; 
consequently  that  he  could  maintain  a  bill  in  equity  to  establish  a  right  of  equitable 
setoff.  Clerk  v.  Court  (b)  establishes  the  same  principle.  Courts  of  equity  have  even 
given  a  party  the  benefit  of  a  legal  set-ofF,  where,  in  point  of  form,  he  could  not  avail 
himself  of  it  at  law  :  Williams  v.  Dames  (2  Sim.  461).  This  principle  of  equity  is  not 
confined  to  mere  debts,  but  extends  to  cases  of  unliquidated  damages  :  Beasley  v. 
[120]  Darcy  (2  Scho.  &  Lef.  403,  note),  Piggott  v.  Williams  (6  Madd.  95).  Unless 
these  pleas  be  allowed,  the  defendant  must  resort  to  a  Court  of  equity  ;  and  that 
Court  would  direct  an  issue  at  law  to  ascertain  the  damages  ;  therefore  the  very  incon- 
venience will  ensue  which  it  was  the  object  of  the  statute  to  prevent. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  If 
the  defendant  has  any  claim  for  damages  of  the  nature  alleged,  that  is  only  the  subject 
of  a  cross  action.  Besides,  as  the  defendant  is  under  terms  to  take  short  notice  of 
trial,  we  ought  not  to  allow  pleas  the  eff'ect  of  which  would  be  to  render  a  commission 
necessary. 

Martin,  B.  I  am  of  the  same  opinion.  Under  the  particular  circumstances  of 
this  case,  it  is  clear  that  the  defendant  ought  not  to  be  allowed  these  pleas.  But  what 
presses  on  my  mind  with  respect  to  the  pleas  themselves,  is,  that  to  the  knowledge  of 
counsel,  engaged  in  advising  on  mercantile  transactions,  no  instance  can  be  found  in 
which  a  Court  of  equity  has  interfered  in  a  case  like  the  present.  The  plaintiffs  sue 
for  advances  made  on  goods  consigned  to  them  for  sale,  and  the  defendant  pleads  that 
the  plaintiffs  were  guilty  of  misconduct  in  the  sale  of  the  goods  whereby  the  defen- 
dant sustained  certain  damage,  which  he  claims  to  set  off  against  the  plaintiffs'  demand  ; 
and  we  are  asked  to  assume,  though  no  case  to  that  effect  can  be  found,  that  a  Court 
of  equity  would,  under  such  circumstances,  allow  an  equitable  set-off.  I  cannot 
believe  that  any  such  equitable  right  of  set  off  exists.  Where  a  person  advances 
money,  if  there  is  no  stipulated  time  for  repayment,  he  may  sue  instantly  for  the 
money  :  and  it  would  be  monstrous  to  tie  up  his  hands  by  a  claim  for  damages,  which 
is  only  the  subject  of  a  cross-action. 

[121]  Bramwell,  B.  I  doubt  whether  the  pleas  are  good,  but  at  all  events 
there  is  no  instance  in  which  a  Court  of  equity  has  granted  an  injunction  to  stay  an 
action  under  circumstances  like  these.  If  the  only  question  was  whether  the  pleas 
are  good  or  bad,  I  should  wish  for  time  to  decide  that  matter,  and  should  say  that 
they  ought  to  be  pleaded  in  order  that  the  point  might  be  discussed.  Suppose, 
however,  that  this  matter  might  be  the  subject  of  an  injunction  in  a  Court  of  equity  ; 
and  that  upon  a  bill  filed,  and  affidavit  in  support  of  it,  an  injunction  would  be  granted 
until  the  answer  came  in,  still  it  would  only  be  granted  upon  payment  of  the  money 
into  Court,  and  when  the  answer  was  put  in  and  the  motion  made  to  dissolve  the 
injunction,  the  Court  would  have  all  the  facts  before  it,  and  so  be  enabled  to  exercise 
a  discretion  as  to  whether  it  ought  to  be  absolute,  and  if  so,  upon  what  terms.  There- 
fore, before  we  allow  these  pleas,  we  ought  to  have  all  the  materials  before  us  to  enable 
us  to  exercise  a  discretion.  But  no  matter  is  brought  before  us,  except  that  the 
defendant  is  under  terms  to  try  at  the  next  sittings,  and  if  these  pleas  were  allowed 
they  would  operate  as  an  injunction  absolute  without  any  of  those  terms  which  a 
Court  of  equity  would  impose.  Therefore,  assuming  that  the  pleas  are  good,  it  seems 
to  me  that  we  ought  not  to  allow  them,  more  especially  as  the  defendant  has  a  remedy 
by  cross-action. 

Channell,  B.  I  am  not  satisfied  that  these  pleas  constitute  a  good  defence  on 
equitable  grounds,  and  if  the  defendant  were  not  under  terms,  it  might  be  advisable 
to  allow  them  to  be  pleaded  in  order  that  the  matter  might  be  discussed.     But  this 

(b)  Not  reported :  cited  in  Jmies  v.  Moore,  4  Y.  &  C.  351. 
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is  an  appeal  from  the  decision  of  a  Judge,  on  an  application,  in  substance,  for  leave  to 
plead  these  with  other  pleas.     That  is  a  matter  for  the  discretion  [122]  of  the  Court ; 
and  the  defendant  being  under  terras,  in  my  opinion  we  exercise  a  wise  discretion  in 
not  permitting  them  to  be  pleaded. 
Rule  discharged. 

Henry  Cooper  and  Sarah  Cooper,  Executor  and  Executrix  of  W.  Cooper  v. 
Edwin  Woolfitt.  May  4,  1857. — A  test^itor  devised  to  W.  certain  land  called 
the  "Clay  pits,"  and  bequeathed  to  C.  and  W.  all  his  monies,  &c.,  personal  estate 
and  effects  whatsoever  and  wheresoever,  not  therein  specifically  bequeathed. 
There  was  no  specific  bequest  of  crops  growing  on  the  land. — Held,  that  the 
devisee  of  the  land  was  entitled  to  the  emblements  growing  upon  it  at  the  time 
of  the  testator's  decease. 

[S.  C.  26  L.  J.  Ex.  310 ;  3  Jur.  (N.  S.)  870 ;  5  W.  R.  790.] 

The  declaration  alleged  that  W.  Cooper,  in  his  lifetime  and  at  the  time  of  his 
death,  was  seized  in  fee  of  certain  land  called  the  "  Clay  pits,"  and  being  so  seized 
sowed  the  same  with  a  crop  of  corn  and  barley,  which  was  growing  thereon  at  the 
time  of  his  death  ;  and  that  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  the  plaintiffs,  as  executors,  were  entitled  to  the  said  crop  of  corn 
and  barley,  which  was  then  growing  on  the  said  land,  and  to  a  right  of  way,  &c.,  for 
the  purpose  of  cutting  and  carrying  away  the  said  crop  of  corn  and  barley ;  that  the 
crop  was  ripe  and  ready  to  be  cut ;  yet  the  defendant  obstructed  the  said  way,  and 
prevented  the  plaintiffs  from  entering  and  carrjnng  away  the  said  corn,  &c. 

Plea.  That  W.  Cooper,  by  his  last  will,  devised  the  said  land,  called  the  "  Clay 
pits,"  unto  one  M.  Woolfitt,  to  hold  the  same  to  the  use  of  M.  Woolfitt,  her  heirs  and 
assigns  for  ever,  whereby  M.  Woolfitt  became  seized  of  the  said  land  called  the  "  Clay 
pits,"  and  entitled  to  the  crop  of  corn  and  barley  growing  thereon ;  and  that 
M.  Woolfitt  being  so  seized  and  so  entitled  to  the  said  crop  of  corn  and  barley,  the 
defendant,  as  the  servant  of  M.  Woolfitt,  committed  the  supposed  grievances.  «♦ 

Replication.  That  W.  Cooper,  by  his  will,  gave  and  devised  the  said  land  to 
M.  Woolfitt,  chargeable,  nevertheless,  with  the  payment  of  a  legacy  of  201.  therein- 
after [123]  bequeathed  to  Samuel  Cooper,  to  hold  the  same,  chargeable  as  aforesaid, 
unto  and  to  the  use  of  M.  Woolfitt,  her  heirs  and  assigns  for  ever.  And,  by  his  will, 
he  gave  and  bequeathed  to  M.  Woolfitt  and  Sarah  Cooper,  in  equal  shares,  all  his 
monies,  securities  for  money,  household  furniture,  goods,  chattels,  personal  estate  and 
effects  whatsoever  and  wheresoever  not  thereinbefore  specifically  bequeathed  ;  and  by 
a  codicil  to  his  said  will,  duly  executed,  &c.,  he  revoked  the  said  bequest,  in  favour  of 
the  said  M.  Woolfitt,  of  one  half  part  of  the  residue  of  his  personal  estate  and  effects, 
and  bequeathed  such  one  half  part  to  the  plaintiff,  Henry  Cooper,  and  afterwards  died 
without  altering  his  said  will  and  codicil  as  to  the  said  bequest,  and  that  the  corn  and 
barley  in  the  declaration  mentioned  was  not  specifically  bequeathed  by  the  will  or 
codicil,  or  otherwise. 

The  defendant  demurred  to  the  replication.  He  also  rejoined  : — That  W.  Cooper, 
by  his  said  will,  bequeathed  to  the  said  Samuel  Cooper  the  legacy  of  201.,  to  be  pay- 
able at  the  end  of  twelve  calendar  months  next  after  his  decease,  by  M.  Woolfitt,  out 
of  the  close  of  land  called  "  Clay  pits,"  &c.  And  he  also  bequeathed  unto  Joseph 
Cooper  absolutely,  all  that  his  post  windmill,  with  the  sails,  gear  and  appurtenances ; 
and  that  the  said  VV.  Cooper,  by  his  said  will,  gave  and  bequeathed  unto  M.  Woolfitt 
and  the  plaintiff,  Sarah  Cooper,  in  equal  shares,  all  his  monies,  securities  for  money, 
household  furniture,  goods,  chattels,  personal  estate  and  effects  whatsoever  and 
wheresoever  not  therein  before  specifically  bequeathed,  subject  to  the  payment  of  all 
his  just  debts,  his  funeral  and  testamentary  expences,  as  well  as  to  the  payment  of 
legacies  of  201.  apiece  unto  James  Cooper  and  E.  Cooper,  and  he  appointed  them,  the 
said  M.  Woolfitt  and  Sarah  Cooper,  joint  executrixes  of  his  said  will ;  and  that  the 
said  W.  Cooper,  by  his  said  codicil,  charged  his  aforesaid  mill  and  appurtenances 
bequeathed  to  the  said  [124]  Joseph  Cooper  with  the  payment  of  the  said  two  legacies 
of  201.  apiece  to  the  said  James  Cooper  and  E.  Cooper,  in  exoneration  of  his  residuary 
personal  estate,  and  he  appointed  the  plaintiff,  Henry  Cooper,  joint  executor  with  the 
said  Sarah  Cooper  of  his  will. 
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The  plaintiff  demurred  to  the  rejoinder. 

Bittleston,  for  the  defendant.  As  between  the  executor  and  the  devisee  of  a 
tenant  in  fee,  the  devisee  is  entitled  to  growing  crops  as  appurtenant  to  the  land. 
The  rule  is  thus  stated  in  Williams  on  Executors,  p.  634  : — "  The  executor  of  a  tenant 
in  fee  does  not  enjoy  the  right  to  emblements  as  against  a  devisee ;  for  if  the  land 
itself  is  devised  the  growing  crops  pass  to  the  devisee,  and  the  executor  is  excluded. 
This  rule  is  founded  on  the  presumption  that  it  is  the  will  of  the  testator  that  he  who 
takes  the  land  should  take  the  crops  which  belong  to  it,  because  every  man's  donation 
shall  be  taken  most  strongly  against  himself."(«)  The  presumption  may  be  rebutted 
by  words  in  the  will  shewing  an  intent  that  the  executor  shall  have  the  emblements. 
Here,  however,  there  are  no  words  specifically  giving  to  the  executors  property  of  the 
nature  of  growing  crops.  A  general  gift  of  the  personalty  to  an  executor  has  not 
that  effect,  because  it  gives  him  no  more  than  the  law  would  give  him.  Here  there 
is  nothing  to  shew  that  the  testator  intended,  by  the  general  words,  to  include  the 
emblements.  In  Vaisey  v.  Reynolds  (5  Russ.  12)  it  was  held  that  a  gift  of  all  farming 
stock  would  not,  as  against  the  devisee,  pass  crops  in  the  ground ;  and  the  Master  of 
the  Rolls,  commenting  upon  Cox  v.  Godsalve  (6  East,  604,  n.)  and  fVest  v.  Moore 
(8  East,  339),  says,  that  in  those  cases  the  intention  [125]  that  the  executor  should 
have  the  growing  crops  seems  to  have  been  inferred  rather  because  the  executor  was 
plainly  meant  to  take  the  whole  personal  estate,  than  from  the  mere  force  of  the  words 
"  stock  of  my  farm  "  or  "  stock  upon  my  farm."  But  it  is  clear  that  that  opinion  is  not 
well  founded.  On  referring  to  the  judgment  in  the  case  of  IFest  v.  Moore  (8  East,  339) 
it  appears  that  Lord  Ellenborough  thought  that  the  words  "  stock  upon  my  farm  "  were 
necessary  to  pass  the  emblements  to  the  executor.  Budge  v.  Winnall  (b)  is  a  decision 
in  accordance  with  JVest  v.  Mooi'e.  The  right  of  an  executor  to  emblements  is  founded 
on  the  notion  that  he  who  sows  shall  reap ;  and  therefore  the  executor,  as  the  repre- 
sentative of  a  deceased  tenant  in  fee,  takes  as  against  the  heir.  But  a  devisee 
represents  the  testator  just  as  much  as  an  executor  does. 

Joseph  Brown,  for  the  plaintiff  The  replication  shews  that  the  testator  bequeathed 
to  Henry  Cooper  and  Sarah  Cooper  all  his  personal  estate  "not  thereinbefore 
specifically  bequeathed."  There  is  no  previous  specific  bequest  of  these  emblements ; 
therefore  they  passed  to  the  executors  by  these  words.  [Pollock,  C.  B.  Emblements 
pass  by  a  devise  of  the  land,  partly  because,  being  a  grant,  the  devise  must  be  taken 
most  strongly  against  the  grantor.  If  the  point  was  new,  it  might  perhaps  be  argued 
that  the  devise  as  " hseres  factus "  would  not  take  more  than  the  heir  would;  but  it 
has  long  since  been  determined  that  a  devise  is  not  the  mere  substitution  of  one 
person  for  another  as  heir,  but  operates  as  a  conveyance.]  The  case  cited  in  Williams 
on  Executors,  from  Roll.  Ab.  727,  pi.  18,  might  apply  if  there  was  a  devise  of  the  land 
and  no  bequest  in  the  will,  the  terms  of  which  could  include  the  emblements.  But 
[126]  Cox  v.  Godsalve  (6  East,  604,  n.)  and  West  v.  Moore  (8  East,  389),  as  explained 
by  Sir  John  Leach  in  Vaisey  v.  Reynolds  (5  Russ.  12),  shew  that  the  words  here  used 
have  that  effect.  There  being  a  clear  bequest  of  the  whole  personal  estate  to  the 
executors,  that  is  a  sufficient  indication  of  the  testator's  intention  to  give  to  them  the 
growing  crops. 

Pollock,  C.  B.  The  question  is,  whether,  under  the  large  words  employed  by 
the  testator  in  the  bequest  of  personalty,  the  growing  crops  are  so  clearly  given  to 
the  legatee  as  to  take  them  out  of  the  operation  of  the  rule  of  law  which,  in  case  of 
a  devise  of  the  ground  on  which  the  crops  stand,  gives  them  to  the  devisee.  A 
devisee  takes  more  than  the  heir  would  have  done ;  for  he  is  not  "  hseres  factus,"  but 
takes  by  conveyance.  He  is  therefore  entitled  to  everything  which  is  appurtenant 
to  the  land,  and  as  such  to  all  crops  growing  on  the  land  at  the  time  of  the  testator's 
decease,  unless  it  appears  with  certainty  that  the  testator  intended  some  one  else  to 
take  them.  Here  it  is  impossible  to  say  that  it  is  clear  that  the  testator  intended  to 
give  these  crops  to  the  executors.  I  am  therefore  of  opinion  that  there  must  be 
judgment  for  the  defendant. 

Martin,  B.  I  am  of  the  same  opinion.  The  replication  shews  that  the  testator 
having  given  to  M.  Woolfitt  the  close  called  the  "  Clay  pits,"  bequeathed  to  H.  Cooper 
and  S.  Cooper  all  his  personal  estate  whatsoever  and  wheresoever  not  thereinbefore 

(a)  5th  ed.     Citing  Spencer's  case,  Winch.  51  ;  Gilb.  Ev.  214,  215. 
{b)  12  Beav.  357.     See  also  Blake  v.  Gibbs,  5  Russ.  13,  n. 
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specifically  bequeathed.  It  is  said  that  this  applies  to  the  crops  growing  on  the  land 
in  question.  But  according  to  the  well  established  rule,  they  go  to  the  devisee  of  the 
land  unless  expressly  given  by  the  will  to  some  one  else. 

[127J  Bramwell,  B.  I  am  of  the  same  opinion.  It  is  said  that  the  general 
bequest  of  the  personal  estate,  not  thereinbefore  specifically  bequeathed,  shews  that 
the  emblements  were  not  to  go  to  the  devisee  of  the  land.  But,  in  fact,  this  amounts 
to  nothing,  because  in  every  ease  where  an  executor  is  appointed  all  the  personal 
effects  vest  in  him. 

Channell,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment  upon 
each  of  the  demurrers.  The  law  is  thus  stated  in  Sheppard's  Touchstone,  by  Preston, 
p.  472  ; — "As  between  an  executor  and  devisee  the  emblements  belong  to  the  devisee, 
unless  they  are  expressly  bequeathed."  Here  there  is  nothing  either  in  the  will  or 
the  codicil  to  cut  down  the  effect  of  the  devise  to  M.  Woolfitt. 

Judgment  for  the  defendant. 

LOMAX  V.  Berry.  May  8,  1857. — An  order  that  the  plaintiff  recover  his  costs  in  an 
action  on  a  judgment,  under  the  4.3  Geo.  3,  c.  46,  s.  4,  cannot  be  made  by  a 
Judge  at  chambers,  except  upon  a  summons  to  shew  cause. 

[S.  C.  26  L.  J.  Ex.  281 ;  3  Jur.  (N.  S.)  446 ;  5  W.  R.  563.] 

Joyce  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  an  order  of 
Channell,  B.,  that  the  plaintiff  recover  his  costs  of  suit,  should  not  be  rescinded. 

The  action  was  on  a  judgment  recovered  in  this  Court  for  the  sum  of  251.  Judg- 
ment was  signed  for  want  of  a  plea.  On  an  application  made  ex  parte,  and  without 
any  notice  thereof  to  the  defendant  or  his  attorney,  the  plaintiff  had  obtained  the 
order  in  question,  made  by  the  learned  Judge  under  the  43  Geo.  3,  c.  46,  s.  4.  A 
summons  was  then  taken  out  by  the  defendant's  attorney  calling  on  the  plaintiff  to 
shew  cause  why  this  order  should  not  be  set  aside,  when  the  learned  Judge  stayed  the 
pro-[128j-ceedings  to  enable  the  parties  to  apply  to  this  Court,  in  order  that  the 
question  whether  such  orders  could  be  made  by  a  Judge  at  chambers,  ex  parte,  might 
be  settled. 

Barnard  shewed  cause.  The  practice  at  chambers  has  been  to  make  orders,  under 
the  section  in  question,  on  ex  parte  applications.  The  cases  in  which  a  defendant  is 
subjected  to  costs  in  an  action  on  a  judgment  are  where  the  defendant  has  no  goods, 
and  it  is  necessary  to  bring  an  action  on  the  judgment  in  order  to  enable  the  plaintiff 
to  take  the  person  of  his  debtor ;  or  where  the  defendant  pleads  a  false  plea  of  nul  tiel 
record.  It  is  a  convenient  and  inexpensive  practice  to  make  the  orders  ex  parte.  In 
all  cases  where  any  false  affidavit  is  used  the  order  may  be  set  aside. 

Joyce,  in  support  of  the  rule.  The  order  cannot  be  made  ex  parte.  Bevell  v. 
Wetherell  (3  C.  B.  321)  shews  that  a  rule  for  costs  under  this  statute  is  a  rule  nisi; 
and  Fiaser  v.  Moses  (4  Scott,  N.  S.  749 ;  1  D.  N.  S.  705)  is  to  the  same  effect.  In 
Archbold's  Practice,  p.  459,  9th  ed.,  it  is  said  that  an  application  for  this  purpose  to 
a  Judge  at  Chambers  must  be  made  on  a  summons  to  shew  cause.  [Martin,  B.  A 
similar  question,  arising  under  the  county  court  Acts,  was  recently  discussed  between 
myself  and  my  brothers  Crompton  and  Willes  at  chambers,  and  we  arrived  at  the 
conclusion  that  it  was  a  matter  of  principle  that  a  summons  must  issue  before  a  hostile 
order  for  costs  could  be  made.] 

Per  Curiam.     The  rule  must  be  absolute  to  rescind  the  order. 

Rule  absolute. 

[129]  The  Governor  and  Company  of  the  New  River,  brought  from 
Chadwell  and  Amwell  to  London  v.  The  Commissioners  of  Land  Tax  for 
the  Division  of  Hertford  in  the  County  of  Hertford.  May  8,  1857. 
— By  charter  of  King  James  the  First,  the  Governor  and  Company  of  the  New 
River  were .  incorporated,  ancl  the  New  River  cut  and  stream  granted  to  them  in 
fee.  The  shares  of  the  proprietors  have  been  held  to  be  real  estate.  By  the 
38  Geo.  3,  c.  5,  the  county  of  Hertford  is  to  contribute  41,5081.  10s.  9|d.,  and 
the  city  of  London  123,3991.  6s.  7d.  towards  the  land  tax.  By  s.  4,  all  the  lands 
tenements   and   hereditaments,    &c.,    whatsoever,    lying   within   the   respective 
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districts  into  which  Great  Britain  was  apportioned,  and  all  persons,  bodies  politic 
and  corporate,  having  any  lands,  are  to  be  equally  charged  with  a  pound  rate 
towards  the  sum  imposed  upon  such  respective  districts.  By  the  57th  section, 
all  and  any  persons  having  any  shares  in  the  New  River  are  to  be  assessed  by 
the  Commissioners  for  the  city  of  London,  and  the  tax  is  to  be  paid  by  the 
governor  or  the  treasurer  or  receiver,  to  such  person  as  the  said  Commissioners 
should  appoint.  From  time  to  time  various  shareholders  redeemed  the  land  tax 
on  their  shares.  The  New  River  commences  in  Hertfordshire,  and  runs  for  three 
miles  through  the  parish  of  A.  in  that  county.  The  river,  as  it  existed  in  1798, 
has  never  been  redeemed  from  land  tax  except  as  aforesaid.  The  Company  have 
since  that  time  purchased  land  in  Hertfordshire,  the  land  tax  on  the  whole  of 
which,  with  the  exception  of  two  roods  and  ten  perches,  has  been  redeemed. 
On  part  of  the  land  so  purchased,  the  land  tax  of  which  had  been  redeemed, 
there  are  two  wells,  from  the  sale  of  the  water  of  which  the  Company  derive 
a  profit. — Held :  First,  that  no  other  land  tax  is  payable  upon  the  property  of 
the  New  River  Company  as  it  existed  in  1 798,  than  that  imposed  by  the  57th 
section,  and  consequently  that  the  river  is  not  taxable  in  Hertfordshire. — Secondly, 
That  as  to  the  property  since  purchased,  the  land  tax  of  which  had  not  been 
redeemed,  that  such  property  continues  to  be  taxable  in  Hertfordshire. — Thirdly. 
That  the  Company  are  not  liable  to  be  assessed  to  the  land  tax  in  respect  of  the 
springs  inasmuch  as  the  redemption  of  the  land  tax  on  the  land  on  which  the 
wells  stand  relieved  the  land  and  all  its  natural  productions  from  any  further  tax, 
though  possibly  at  the  time  of  such  redemption  it  might  not  have  been  known 
that  such  springs  existed. 

[S.  C.  26  L.  J.  Ex.  281  ;  5  W.  R.  611.     Referred  to,  Newton,  Chambers  and  Company, 
Limited  v.  Hall,  [1907]  2  K.  B.  454.] 

A  rule  had  been  obtained  in  this  Court  on  the  part  of  the  Governor  and  Company 
of  the  New  River,  under  the  1  &  2  Vict.  c.  58,  s.  2,  calling  upon  the  Commissioners 
of  Land  Tax  for  the  division  in  the  county  of  Hertford,  in  which  the  parish  of  Great 
Amwell  is  situated,  and  also  on  the  Commissioners  of  Land  Tax  acting  for  the  city 
of  London,  to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to  restrain  them 
from  assessing  or  levying  any  land  tax  upon  that  portion  of  the  New  River  which  is 
situate  in  the  parish  of  Great  Amwell,  or  the  said  Governor  and  Company  in  respect 
thereof.  On  the  hearing  of  this  [130]  rule  the  Court  considered  that  the  facts  should 
be  brought  before  it  in  the  shape  of  a  special  case  ;  and  accordingly,  after  writ  issued 
and  without  pleadings,  the  following  case  was  stated  for  the  opinion  of  the  Court. 

By  charter  of  his  Majesty  King  James  the  First,  dated  June  21,  1619:  After 
reciting  that  by  certain  acts  of  parliament,  the  mayor,  commonalty  and  citizens  of 
the  city  of  London,  had  liberty  and  were  enabled  to  bring  a  fresh  stream  of  water 
or  New  River  to  London  from  the  springs  of  Chad  well  and  Amwell  and  other  springs 
in  the  county  of  Hertford,  and  that  the  whole,  entire  and  sole  profit,  commodity 
and  advantage  of  the  said  ISIew  River  had  been  assigned  to  and  vested  in  Sir  Hugh 
Myddelton  and  others,  who  had  covenanted  with  his  Majesty  that  he  and  his  successors 
should  have  one  moiety  of  such  benefit,  profit  and  commodity ;  the  said  Governor 
and  Company  were  incorporated  for  the  purpose  of  maintaining  the  said  New  River, 
and  were  empowered  to  hold  lands,  tenements,  rents  and  hereditaments,  &c.  And 
by  the  said  charter,  his  said  Majesty  did  give  and  grant  unto  the  said  Governor  and 
Company  and  their  successors  the  said  New  River  cut  and  stream  with  the  appur- 
tenances and  all  manner  of  profits,  advantages  and  commodities  thereof,  or  by  reason 
thereof  in  any  sort  to  be  made,  raised  or  gotten :  to  have,  hold  and  enjoy  the  said 
New  River  cut  or  stream,  and  premises,  with  the  appurtenances,  to  the  said  Governor 
and  Company  and  their  successors  for  ever ;  and  to  be  holden  of  the  said  King,  his 
heirs,  &c.,  as  of  his  manor  of  East  Greenwich  in  the  county  of  Kent,  in  free  and 
common  socage,  by  fealty  and  not  in  chief,  nor  by  knight  service  :  and  did,  by  the 
said  charter,  ordain  that  the  said  Governor  and  Company,  and  their  successors,  should 
well  and  sufficiently  maintain,  repair,  preserve  and  scour  the  said  New  [131]  River 
and  stream,  and  all  the  banks  and  bridges  of  and  belonging  to  the  same  as  then  it 
was ;  and  that  the  said  Governor  and  Company  and  their  successors  might  lawfully 
alter  and  change  the  said  New  River  or  cut,  in,  by  and  through  any  of  the  grounds  or 
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soil  of  the  King,  his  heirs  and  successors,  without  any  impeachment  or  impediment 
whatever. 

The  moiety  belonging  to  the  parties  interested  was  divided  into  36  shares,  and  the 
moiety  belonging  to  his  Majesty  was  afterwards  conveyed  by  his  Majesty  to  Sir  Hugh 
Myddleton  and  divided  into  36  shares,  which  were  distributed  amongst  various  pro- 
prietors. Such  shares  have  been  decided  to  be  and  have  been  treated  in  fact  as  real 
estate.  (The  case  then  set  out  parts  of  the  1st,  2nd  and  3rd  sections,  and  the  4th  and 
57th  sections  of  the  38  Geo.  3,  c.  5.(a)) 

[132]  After  the  coming  into  operation  of  the  38  Geo.  3,  on  the  5th  of  February, 
1799,  the  Commissioners  of  Land  Tax  for  the  city  of  London  made  the  assessment 
for  land  tax  to  the  amount  of  36001.  in  manner  following  (that  is  to  say):  "Upon 
all  and  every  person  and  persons  having  any  share  or  shares  or  interest  in  the  New 
River." 

From  time  to  time,  since  the  year  1799,  divers  proprietors  of  shares  in  the  Company 
have  redeemed  the  land  tax  upon  their  shares,  and  the  land  tax  has  been  from  time 
to  time  thenceforth  assessed  by  the  Commissioners  of  Land  [133]  Tax  for  the  city 
of  London,  in  respect  of  the  residue  of  the  shares  whereof  the  land  tax  has  not  been 
redeemed,  and  the  assessment  for  the  year  1853  and  for  the  year  1854,  were  made  in 
the  words  following  : — 


LAND  TAX 

ASSESSMENT,  1853. 

Waters,  &c. 

The  City  of  London 

Rental. 

Names  of 
Proprietors. 

Names  of 
Occupiers. 

Names  or 

Descriptions  of 

Estates 

or  Property. 

Sums  Assessed 

and 

Exonerated. 

Suras  Assessed 

and  not 

Exonerated. 

£15,833  13    9 
exonerated. 

£2,301     6     3 
not  exonerated. 

Upon  all  and  every  person  or  per-i 
sons  having  any  Share  or  Shares  1 
or   Interest   not   exonerated   in  | 
the  New  River.                            J 

Redeemed  from  29th  Septr.  1853, 
By  Richard  Marshall, 
Owner  of  One  Share,  say 

£3,166  14    9 

£460     5     3 

52  15     7 
26     7     91 

LAND   TAX  ASSESSMENT,  1854. 


Waters,  &c. 

The  City  of  London 

RentaL 

Names  of 
Proprietors. 

Names  of 
Occupiers. 

Names  or 

Descriptions  of 

Estates 

or  Property. 

Sums  Assessed 

and 

Exonerated. 

Sums  Assessed 

and  not 

Exonerated. 

Upon  all  and  every  person   and' 
persons  having   any   Share   or  _ 
Shares  or  Interest  in  the  New  | 
River.                                              ' 

£3,219  10     4 

£407     9     8 

The  sums  from  time  to  time  assessed  have  always  formed  part  of  the  sum  of 
123,3991.  6s.  7d.,  directed  to  be  levied  in  the  city  of  London. 

Part  of  the  undertaking  and  works  has  always  consisted  of  a  reservoir  occupying  a 
space  of  about  5|  acres  of  land,  situate  in  Clerkenwell  in  the  county  of  Middlesex,  but 

(a)  Sect.  4.  "And  to  the  end  the  full  and  entire  sum  by  this  Act  charged  upon 
the  several  counties,  cities,  boroughs,  towns  and  places  respectively  of  England,  Wales, 
and  Berwick,  as  aforesaid  may  be  fully  and  completely  raised  and  paid  to  his  Majesty's 
use :  Be  it  enacted,  &c..  That  all  and  every  manors,  messuages,  lands,  and  tenements, 
and  also  all  quarries,  mines  of  coal,  tin,  and  lead,  copper,  mundic,  iron  and  other 
mines;  iron  mills,  furnaces  and  other  iron  works;  salt  springs  and  salt  works;  all 
alum  mines  and  works ;  all  parks,  chaces,  warren,  woods,  underwoods,  coppices  ;  and 
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such  reservoir  and  land  have  never  been  assessed  to  the  land  tax  in  the  county  of 
Middlesex  or  otherwise,  unless  it  was  included  in  the  foregoing  assessments. 

The  New  Eiver  passes  through  the  parish  of  Great  Amwell,  in  the  county  of 
Hertford,  to  the  extent  of  three  miles  in  length,  and  the  Company  have  never,  until 
the  [134]  making  of  the  rate  hereinafter  mentioned,  been  assessed  to  the  land  tax  in 
respect  of  the  New  River  in  the  parish  of  Great  Amwell,  or  in  any  other  parish  or 
place  through  which  the  New  River  passes,  or  elsewhere,  unless  by  the  assessments 
hereinbefore  set  out  they  have  been  so  assessed  in  London  ;  but  the  Commissioners  of 
Land  Tax  acting  for  the  division  in  which  the  said  parish  of  Great  Amwell  is  situate, 
have  by  the  assessment  made  by  them  on  the  19th  of  August,  1854,  for  the  parish  of 
Great  Amwell,  charged  the  Company  to  the  land  tax  for  that  parish  in  respect  of  so 
much  of  the  New  River  as  is  situate  in  that  parish,  in  manner  following :  — 


Bental. 

Proprietors. 

Occupiers. 

Description 

of 

Property. 

Bums  Assessed 

and  not 

Exonerated. 

£500 

New  River. 

New  River  Company. 

River. 

£21  17     6 

The  land  tax  assessment  for  1854  in  the  parish  of  Great  Amwell  was  a  new  and 
revised  assessment,  made  in  consequence  of  the  defects  of  the  previous  assessment, 
which  omitted  not  only  the  New  River  but  other  properties,  as,  for  instance,  the  vicar 
of  the  parish  for  his  tithes  and  the  owners  of  all  the  houses  but  one  at  Hertford 
Heath. 

all  fishings,  tithes,  tolls,  annuities,  and  all  hereditaments,  of  what  nature  or  kind  soever 
they  be,  situate,  lying  and  being,  happening  or  arising  within  the  several  and  respec- 
tive counties,  cities,  boroughs,  towns  or  places  aforesaid  respectively,  or  within  any 
parts  of  the  same  as  well  within  ancient  demesne  and  other  liberties  and  privileged 
places  as  without,  within  that  part  of  Great  Britain  called  England,  Wales  or  Berwick 
as  aforesaid  ;  and  all  and  every  person  and  persons,  bodies  politic  and  corporate, 
guilds,  mysteries,  fraternities,  and  brotherhoods,  whether  corporate  or  not  corporate, 
having  or  holding  any  such  manors,  messuages,  lands,  tenements  or  hereditaments, 
or  other  the  premises,  in  respect  thereof ;  shall  be  charged  with  as  much  equality  and 
indifference  as  is  possible,  by  a  pound  rate,  for  or  towards  the  said  several  and  respec- 
tive sums  by  this  Act  set  or  imposed,  or  intended  to  be  set  and  imposed,  for  and  upon 
all,  and  every  such  counties,  cities,  boroughs,  towns  or  other  places  hereby  charged 
therewith  as  aforesaid,"  &c. 

Sect.  57.  "  And  be  it  enacted,  by  the  authority  aforesaid.  That  all  and  every 
person  and  persons  having  any  shaie  or  shares  or  interest  in  any  fresh  stream  or 
running  water  brought  to  the  north  parts  of  London,  commonly  called  the  New  River 
or  in  the  Thames  Waterworks,  or  in  Marylebone  or  Hampstead  Waterworks  ;  or  in 
any  office  or  stock  for  insuring  of  houses  in  case  of  fire,  or  in  any  lights  ;  or  in  the 
stock  or  stocks  for  printing  of  books  in  or  belonging  to  the  house,  commonly  called 
the  King's  printing  house,  shall  pay  for  the  same  the  sum  of  four  shillings  for  every 
twenty  shillings  of  the  full  yearly  value  thereof  towards  the  said  sum  hereby  charged 
upon  England,  Wales  and  Berwick-upon-Tweed  ;  and  they,  and  all  companies  of 
merchants  in  London,  and  the  Bank  of  England,  and  all  salaries  and  pensions  (taxable 
in  London),  arising  and  payable  at  the  general  post  office,  and  excise  office,  charged 
by  this  Act  shall  bo  assessed  b}^  the  Commissioners  nominated  and  appointed  for  the 
said  city,  or  any  two  or  more  of  them,  for  their  respective  shares  and  interests 
aforesaid,  and  the  aforesaid  joint  stock  or  stocks,  and  for  such  salaries  and  pensions ; 
and  the  same  shall  be  paid  by  the  governors  or  the  respective  treasurers  or  receivers 
of  the  said  river-waters  and  waterworks,  and  of  the  offices  and  stocks  respectively, 
to  such  person  or  persons  as  the  said  commissioners,  or  any  two  or  more  of  them, 
shall  appoint  to  collect  the  same,  and  be  deducted  at  and  out  of  their  next  dividend  ; 
and  every  person  having  any  salary  in  respect  of  any  office  or  employment  exercised 
in  the  ward  of  London,  where  the  said  post  office  is  situated,  shall  be  assessed  and 
pay  for  the  same,  in  the  same  ward,  the  said  rate  of  four  shillings  in  the  pound  towards 
the  said  sum  by  this  Act  charged  upon  England,  Wales,  and  Berwick-upon-Tweed." 
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The  original  bed  of  the  New  Kiver  in  the  parish  of  Great  Amwell,  with  the 
addition  thereto  gained  by  accretion  previous  to  1799,  has  not  been  redeemed  from 
land  tax  any  further  or  otherwise  than  herein  appears,  but  the  width  has  been  further 
increased  since  the  year  1799  by  the  purchase  of  adjoining  lands  which  now  form 
part  of  the  bed  of  the  river  and  the  banks  thereof,  and  the  said  river,  including  the 
banks,  now  occupies  about  15  acres  of  land  in  the  parish,  the  full  annual  value 
whereof,  for  ordinary  purposes,  does  not  exceed  601.,  but  the  whole  of  the  land 
purchased,  except  [135]  two  roods  and  ten  perches,  was  redeemed  from  land  tax 
before  the  19th  of  August,  1854. 

In  part  of  the  land  purchased  by  the  Company  in  the  parish  of  Great  Amwell  are 
two  powerful  wells,  the  water  of  which  they  raise  and  pour  into  the  New  River.(a)^ 
The  Company  supply  seventeen  of  the  inhabitants  of  the  parish  with  water,  which  water 
was  supplied  from  the  New  Eiver  previous  to  the  acquisition  of  the  said  wells,  but  has 
since  been  supplied  from  the  said  wells.  The  water  rents  received  by  the  Company 
from  the  inhabitants  of  the  parish  of  Great  Amwell,  amount  to  121.  15s.  per  annum. 

The  amount  of  5001.  at  which  the  said  Governor  and  Company  have  been  assessed 
was  at  the  rate  of  2001.  a  mile,  which  would  make  the  amount  of  the  assessment  6001. 
Deduction  has  been  made  in  respect  of  such  land  purchased  as  has  been  redeemed 
from  land  tax. 

The  Company  have  for  several  years  been  assessed  to  the  poor  rate  of  the  parish  of 
Great  Amwell  in  6001.,  which  amount  was  confirmed  by  the  Court  of  Quarter  Sessions 
on  an  appeal  by  the  Company,  and  has  ever  since  been  acquiesced  in  by  them. 

The  whole  length  of  the  New  Eiver,  from  its  spring  in  the  country  to  its  terminus 
in  Clerkenwell,  is  37  miles. 

The  net  profits  of  the  Company,  with  rents  of  real  estates  and  other  sources  of 
income  for  the  year  1854,  divided  amongst  the  shareowners,  amounted  to  the  sum  of 
60,9121.,  of  which  sum  about  45,0001.  was  exclusively  for  profits  from  the  said  river. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  might 
have  done. 

The  questions  for  the  opinion  of  the  Court  are  : — 

First.  Whether  that  part  of  the  New  River  passing  [136]  through  and  situate 
within  the  said  parish  of  Great  Amwell,  or  any  portion  thereof,  is  rateable  to  the  land 
tax  in  the  county  of  Hertford? 

Secondly.  If  so  rateable,  to  what  extent  and  upon  what  principle  is  the  same 
rateable  1 

Byles,  Serjt.,  (with  whom  was  Field),  argued  for  the  plaintiffs. (a)2  The  questions 
in  this  case  arise  under  the  4th  and  the  57th  sections  of  the  38  Geo.  3,  c.  5.  By  the 
scheme  of  taxation  contained  in  that  Act,  (sect.  2),  a  gross  sum  is  to  be  raised  from 
the  several  counties,  &c.,  in  England,  Wales  and  Berwick-upon-Tweed,  in  certain 
proportions.  A  certain  fixed  sum  is  assessed  upon  the  city  of  London,  and  another 
such  sum  on  the  county  of  Hertford.  By  the  57th  section  "  all  and  every  person  and 
persons  having  any  share  or  shares  or  interest  in  any  fresh  stream  or  running  water, 
brought  to  the  north  parts  of  London,  commonly  called  '  The  New  River,'  or  in  the 
Thames  Waterworks,  or  in  Marylebone,  or  in  Hampstead  Waterworks,  or  in  any 
office  or  stock  for  insuring  of  houses  in  case  of  fire,  or  in  any  lights,  or  in  the  stock  or 
stocks  for  printing  of  books,  in  or  belonging  to  the  house  called  the  King's  Printing 
House,  shall  pay  for  the  same  the  sum  of  four  shillings  for  every  twenty  shillings  of 
the  full  yearly  value  thereof,  towards  the  said  sum  hereby  charged  upon  England, 
Wales  and  Berwick-upon-Tweed;  and  they  and  all  companies  of  merchants  in 
London  .  .  .  shall  be  assessed  by  the  Commissioners  nominated  and  appointed  for 
the  said  city,  &c.,  for  their  respective  shares  and  interests  as  aforesaid,  &c. ; 
and  the  same  shall  be  paid  by  the  governors  or  the  respective  treasurers  or 
receivers  of  the  said  river,  waters  and  waterworks,  and  of  the  said  offices  and 
stocks  respectively  .  ,  .  and  be  deducted  at  and  out  of  their  next  [137]  dividend.' 
This  section  takes  the  New  River  out  of  the  operation  of  the  53rd  section,  which 
provides  that  tenements  shall  be  rated  and  assessed  in  the  places  where  they  lie, 
and  not  elsewhere.     But  for  this,  the  New  River  proprietors  would  have  been  rate- 

(a)i  It   was   admitted   that  these   wells   stood  upon  that  part  of  the  purchased 
property,  the  land  tax  upon  which  had  been  redeemed. 

(a)2  April  29.     Before  Pollock,  C.  B.,  Martin,  B.,  and  Channell,  B. 
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able  in  Hertfordshire.  The  New  River  was  made  under  the  powers  given  by 
3  Jac.  1,  c.  18,  by  which  the  lord  mayor,  commonalty  and  citizens  of  London 
are  to  have  and  take  the  "  use  and  liberty  of  such  and  so  much  ground  as  shall  contain 
ten  foot  in  breadth  and  not  above,  during  and  by  all  the  length  as  the  said  new 
channel,  cut  or  river,  shall  pass  for  the  conveying  of  the  said  water  from  the  said 
springs  to  the  city  of  London,  leaving  the  inheritance  of  the  new  cut  in  the  owners 
thereof."  [Pollock,  C.  B.  They  are  occupiers  of  the  bed  of  the  cut  by  their  water.] 
In  Dryhutter  v.  Bartholomew  (2  P.  Wms.  127)  a  husband  was  seised  in  right  of  his 
wife  of  a  share  of  the  New  River  water,  and  it  was  held  that  the  wife  could  not  be 
barred  without  fine.  It  appears  from  Lord  Townsend  v.  Ash  (3  Atk.  336),  and  the 
note  to  Loi'd  Stafford  v.  Buckley  (2  Ves.  Sen.  182),  that  fines  have  ordinarily  been 
levied  of  New  River  shares.  The  individual  corporators  have  the  property,  the 
corporation  having  only  the  management  of  it,  as  was  pointed  out  by  Alderson,  B., 
in  delivering  the  judgment  of  the  Court  in  Bligh  v.  Brent  (2  Y.  &  C.  268,  295).  The 
shares  being  taxed  at  4s.  in  the  pound,  the  property  is  taxed  at  the  outside  value  at 
which  realty  can  be  assessed  under  these  Acts  :  42  Geo.  3,  c.  116,  s.  181.  No  injustice 
is  done  to  the  people  of  Hertfordshire  by  holding  that  the  Governor  and  Company 
of  the  New  River  are  not  taxable  in  Hertfordshire,  because  at  the  time  of  the  adjust- 
ment of  the  sums  to  be  paid  by  each  county,  a  less  sum  must  have  been  assessed  upon 
the  counties  of  Hertford  and  Middlesex  and  a  greater  sum  on  the  city  of  [138] 
London  :  the  value  of  the  New  River  being  taken  into  account  in  fixing  the  propor- 
tions of  the  tax  to  be  paid  by  the  city  of  London  and  the  counties  of  Middlesex  and 
Hertford  respectively.  As  to  the  occupation  of  the  bed  of  the  river,  there  is  no 
assessable  value  except  that  in  respect  of  which  the  shareholders  are  assessed  in 
London.  If,  therefore,  the  assessment  in  Hertfordshire  is  to  stand,  the  property  will 
pay  a  double  tax.  Then,  as  to  the  two  roods  and -ten  perches  purchased  by  the 
Company,  the  land  tax  of  which  has  not  been  redeemed.  It  is  clear,  as  to  such 
accidental  accretions  as  might  be  caused  by  the  falling  in  of  the  banks,  and  the  gradual 
enlargement  of  the  watercourse  by  that  means,  the  principle  "  de  minimis  non  curat 
lex  "  would  apply.  [Pollock,  C.  B.  That  would  apply  only  with  respect  to  gradual 
accretions  not  appreciable  except  after  the  lapse  of  time.]  If  the  land  is  laid  into  the 
New  River  so  that  it  has  become  part  of  the  New  River,  it  must  be  assessed  in 
London.  Then,  as  to  the  wells,  the  assessment  here  is  on  the  New  River,  but  these 
wells  are  no  part  of  the  New  River. 

Hugh  Hill  (with  whom  was  Lush),  for  the  defendants.  By  the  3rd  section  of 
38  Geo.  3,  c.  5,  there  is  an  assessment  of  4s.  in  the  pound  on  personal  property.  The 
57th  section  makes  each  person  having  any  share  or  shares  in  the  New  River  Company 
taxable  in  respect  of  the  profits.  The  section  says  nothing  about  any  tax  on  the 
New  River  itself.  Different  language  is  used  in  the  70th  section,  by  which  the  water- 
works in  the  borough  of  South wark  are  to  be  rated  in  South wark.  By  the  12th 
section  of  the  42  Geo.  3,  c.  116,  proprietors  of  canals  or  other  navigations,  or  other 
works  of  public  utility,  &c.,  may  contract  for  the  redemption  of  the  land  tax  charged 
as  well  on  tolls  and  other  profits  arising  from  such  canals,  &c.,  or  other  such  works 
of  [139]  public  utility,  as  on  any  messuages,  lands,  tenements  or  hereditaments 
belonging  thereto.  The  13th  section  provides,  that  persons  having  any  share  in  the 
New  River  or  in  the  Thames  Waterworks,  &c.,  may  contract  for  the  redemption  of 
the  tax  charged  by  way  of  land  tax  upon  such  their  respective  shares,  interests,  joint 
stock  and  stocks,  and  profits  aforesaid.  In  these  sections  a  distinction  is  made  between 
the  tax  on  the  joint  stock  and  that  on  the  land  itself.  [Martin,  B.  The  intention 
of  the  57th  section  seems  to  be  that  there  should  be  but  one  assessment  on  the  gross 
proceeds  of  the  property.]  The  real  object  was  that  the  tax  should  be  collected 
without  the  necessity  of  following  each  individual  proprietor.  The  nature  of  the 
assessment  is  not  altered  by  the  mode  of  collection.  [Pollock,  C.  B.  If  the  defen- 
dants' construction  is  correct,  the  case  shews  that  it  has  taken  a  century  and  a  half 
to  find  it  out.  It  is  sometimes  said  that  a  blunder  consecrated  by  length  of  time 
must  be  amended  by  the  legislature.  If,  however,  the  language  of  the  Act  was  plain, 
we  might  adhere  to  it  in  spite  of  usage  and  even  decisions :  O'Comiell  v.  TJie  Queen 
(11  CI.  &  F.  155).]  It  may  be  suggested  that  the  right  of  the  Company  is  a  mere 
easement;  and,  therefore,  that  the  tax  is  chargeable  on  the  persons  to  whom  such 
easement  is  granted.  But  the  charter  grants  the  right  to  be  held  in  free  and  common 
socage.     [Martin,  B.     If  the  defendants'  argument   is   well   founded,  the   land  tax 
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must  still  be  paid  upon  the  whole  before  any  proprietor  can  get  his  share  of  the 
profits,  notwithstanding  the  redemption  by  individual  proprietors  of  the  land  tax 
on  their  shares.]  It  is  not  contended  that  the  land  should  be  rated  at  more  than 
the  rental  at  which  it  might  be  let  to  a  tenant,  or  at  such  a  rent  as  might  be  obtained 
for  it  if  it  were  not  in  the  occupation  of  the  New  River  Company.  [Pollock,  C.  B. 
If  it  is  to  be  rated  at  all  in  [140]  Hertfordshire,  the  value  at  which  it  must  be  rated 
must  be  the  share  of  profits  realized  in  respect  of  the  property  there.  The  land  is 
worth  nothing  except  as  a  waterway,  and  as  a  waterway  it  is  assessed  in  London.] 
The  12th  and  the  49th  sections  of  the  42  Geo.  3,  c.  116,  make  provision  for  the 
redemption  of  the  land  tax  on  the  messuages,  &c.,  of  companies  such  as  the  New 
River  Company,  apart  from  the  tax  on  the  shares  in  the  joint  stock,  [Martin,  B. 
The  case  of  the  New  River  Company  is  quite  peculiar :  it  is  a  chartered  Company, 
the  members  of  which  are  held  to  be  seised  of  the  property :  I  believe  that  there 
is  no  other  corporation  in  the  Kingdom  similarly  circumstanced.]  Then,  as  to  the 
wells,  the  Company  are  liable  to  be  charged  with  land  tax  on  account  of  the  profits 
made  by  the  sale  of  the  water.  In  The  Charing  Cross  Bridge  Company  v.  Mitchell 
(4  E.  &  B.  549)  it  was  held  that  the  Company  were  chargeable  to  the  land  tax  in 
respect  of  the  tolls  taken  from  persons  passing  over  the  bridge  in  the  parish  where 
the  land  was  situate,  notwithstanding  the  owners  of  the  soil,  before  the  erection  of 
the  bridge,  had  redeemed  the  land  tax.  [Martin,  B.  In  that  case  an  entirely  new 
property  was  created.  The  case  was  decided  in  the  Court  of  Queen's  Bench  upon 
the  authority  of  The  Vauxhall  Bridge  Company  v.  Saioyer  (6  Exch.  504).  Here  the 
profits  on  the  sale  of  the  water  are  merely  part  of  the  profits  of  the  land.]  As  to 
the  small  portion  of  land  purchased,  the  land  tax  upon  which  has  not  been  redeemed ; 
the  Company  by  purchasing  this  land  made  themselves  liable  to  be  taxed  in  the 
county  where  the  land  is  situated. 

Byles,  Serjt.,  in  reply.  There  are  many  instances  in  the  38  Geo.  3,  c.  5,  besides 
the  57th  section,  in  which  land  in  one  place  is  to  be  taxed  in  another.  As  to  the  after 
[141]  purchased  land  there  may  be  some  injustice :  but  it  would  be  quite  as  great 
an  injustice  to  make  the  Company  pay  twice  in  respect  of  such  land.  If  half  a  county 
were  bought  by  the  New  River  Company  there  might  be  ground  for  applying  to  the 
legislature  to  correct  any  injustice.  This  small  purchase  of  two  roods  is  nearer  to 
the  case  of  accretion. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  is  a  special  case  for  the  opinion  of  the  Court  and  the 
question  for  our  judgment  is,  whether  a  part  of  the  New  River  which  passes  through 
and  is  situate  within  the  parish  of  Great  Amwell  in  Hertfordshire,  or  any  part  thereof, 
is  rateable  to  the  land  tax  in  Hertfordshire.  By  a  charter  of  King  James  the  1st, 
made  in  1619,  which  recited  that  the  mayor,  commonalty  and  citizens  of  London  had 
the  liberty  to  bring  the  New  River  to  London  from  the  springs  of  Chadwell  and  of 
Amwell  in  the  county  of  Herts,  and  that  the  said  liberty  and  the  profits  thereof  had 
been  assigned  by  them  to  Sir  Hugh  Middleton  and  others,  and  that  the  latter  had  by 
deed  covenanted  that  his  Majesty  the  King  should  have  one  moiety  of  the  profits  of 
the  undertaking :  the  Governor  and  Company  were  incorporated  and  the  New  River 
granted  to  them  in  fee.  The  moiety  of  the  profits  reserved  to  the  Governor  and 
Company  was  divided  into  36  shares.  The  Crown  afterwards  granted  the  other 
moiety  to  the  New  River  Company,  which  was  also  divided  into  36  shares.  The  72 
shares  so  created  have  ever  since  been  held  by  various  proprietors,  and  have  been 
decided  by  the  Courts  of  law  and  equity  to  be  real  estate. 

In  the  year  1798  the  land  tax,  which  before  that  time  [142]  had  been  annual,  was 
made  perpetual.  This  was  done  by  the  statute  38  Geo.  3,  c.  60,  which  at  the  same 
time  made  the  tax  subject  to  redemption.  The  statute  which  imposed  the  tax  so 
made  perpetual  was  the  38  Geo.  3,  c.  5,  and  the  present  question  depends  upon  its 
provisions.  That  Act  enacted  that  a  sum  of  2,037,6271.  9s.  O-^d.  should  be  levied  in 
Great  Britain  ;  and  apportioned  aliquot  portions  of  this  sum  upon  the  various  counties, 
and  also  upon  various  cities  and  towns  and  districts  in  England  and  Wales  and 
Scotland.  The  county  of  Hertford  (the  borough  of  St.  Albans  being  excepted,  which 
was  separately  rated)  was  to  contribute  41,5081.  10s.  9|d.  The  city  of  London 
123,3991.  6s.  7d.,  and  the  countv  of  Middlesex  (certain  places  being  excepted  and 
separately  charged)  107,6021.  Us.  7d.     By  the  4th  section,  it  was  provided  that  all 
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the  lands,  tenements  and  hereditaments,  &c.,  whatsoever,  lying  within  the  respective 
districts  into  which  Great  Britain  was  apportioned,  and  all  persons,  bodies  politic  and 
corporate,  having  any  lands,  &c.,  should  be  equally  charged  with  a  11.  rate  towards 
the  sum  imposed  upon  such  respective  districts. 

By  the  .57th  section  it  was  enacted,  that  all  and  every  person  having  any  shares  in 
the  New  River  should  be  assessed  by  the  Commissioners  for  the  City  of  London,  and 
the  tax  should  be  paid  by  the  governors,  or  the  treasurer  or  receiver,  to  such  person 
as  the  said  Commissioners  should  appoint,  and  be  deducted  out  of  the  next  dividends. 
By  the  58th  section  a  power  is  given  in  case  of  non-payment  to  distrain  upon  the 
governor  or  treasurer. 

Upon  tbe  act  of  parliament  coming  into  operation  the  Commissioners  for  the  city 
of  London  made  an  assessment  of  36001.,  "  Upon  all  and  every  person  or  persons 
having  any  share  or  shares  or  interest  in  the  New  River."  From  time  to  time  various 
of  the  shareholders  redeemed  their  land  tax,  and  the  assessment  for  1856  was  upon 
all  and  every  [143]  person  &c.,  as  before,  but  stating  that  32191.  10s.  4d.,  part  of  the 
sum  assessed,  was  exonerated,  and  4071.  9s.  8d.  not  exonerated.  The  sum  paid  by 
the  New  River  shareholders  has  always  formed  part  of  the  sum  imposed  upon  the 
city  of  London.  The  New  River,  as  it  existed  in  1798,  commenced  in  Hertfordshire 
and  ran  for  three  miles  through  the  parish  of  Great  Amwell,  and  was  never  assessed 
towards  the  contribution  of  the  county  of  Hertford  until  1854,  when  an  assessment 
was  made  of  211.  I7s.  6d.  upon  the  Governor  and  Company  to  the  land  tax  for  the 
parish  of  Great  Amwell,  in  respect  of  so  much  of  the  New  River  as  was  situate  in 
that  parish.  The  river  as  it  existed  in  1798,  has  never  been  redeemed  from  land  tax, 
except  by  the  shareholders  as  before  mentioned.  Since  that  time  the  Governor  and 
Company  have  purchased  about  15  acres  of  land  in  the  parish  of  Great  Amwell  which 
they  have  added  to  the  river.  The  land  tax  in  respect  of  the  newly  purchased 
property,  with  the  exception  of  two  roods  and  ten  perches,  has  been  redeemed.  In 
part  of  the  land  so  purchased  there  are  two  wells,  and  the  Governor  and  Company 
supply  some  of  the  inhabitants  of  Amwell  with  the  water  from  these  wells,  and  receive 
a  water  rent  of  121.  15s.  per  annum. 

Three  questions  were  argued  before  us.  First :  Was  the  New  River  as  it  existed 
in  1798,  when  the  Land  Tax  Act  passed,  liable  to  contribute  to  the  land  tax  in  the 
parish  of  Amwell  ?  Secondly :  Was  the  land  since  purchased  by  them  liable  ?  and 
Thirdly :  Were  the  springs  in  the  newly  purchased  land  liable  ? 

As  to  the  last  question,  it  was  stated  by  my  Brother  Byles  that  these  springs  were 
in  the  land  of  which  the  land  tax  had  been  redeemed,  and  it  was  agreed  by  Mr.  Hugh 
Hill  that  this  was  to  be  taken  to  be  so,  except  we  were  informed  to  the  contrary. 
We  have  not  been  so  informed ;  and  assuming,  therefore,  that  the  land  tax  has  [144] 
been  redeemed,  we  think  the  Governor  and  Company  are  not  liable  in  respect  of  the 
springs,  as  we  consider  the  redemption  relieves  the  land  and  all  its  natural  production 
and  profits  from  further  tax,  although  it  may  be  that  it  was  not  known  at  the  time 
of  the  redemption  that  they  existed.  The  case  of  The  Charing  Cross  Bridge  Company 
v.  Mitchell  (4  E.  &  B.  549)  is  clearly  distinguishable.  The  hereditament  there  was  an 
entirely  new  one,  created  by  an  act  of  parliament,  and  not  any  part  of  the  natural 
production  and  profit  of  the  soil. 

As  to  the  first  question  it  was  contended,  that  upon  the  true  construction  of  the 
Act,  the  land  tax  should,  in  the  first  instance,  be  imposed  upon  the  land  covered  with 
water  belonging  to  the  Corporation  of  the  Governor  and  Company,  and  that  the 
counties  of  Hertford  and  Middlesex,  through  which  the  New  River  runs,  were  entitled 
to  have  the  tax  paid,  in  respect  of  the  lands  therein  respectively,  towards  the  con- 
tribution imposed  upon  them,  and  that  the  57th  section  was  applicable  only  to  the 
net  profits  of  the  undertaking  which  were  ultimately  to  be  divided  amongst  the 
shareholders. 

To  this  it  was  answered,  that  no  instance  could  be  shewn  of  two  assessments  to 
the  land  tax  in  respect  of  the  same  property,  and  that  the  meaning  and  intention  of 
the  legislature  was,  that  the  entire  land  tax  payable  in  respect  of  the  New  River 
property  should  be  paid  under  the  provisions  of  the  57th  section ;  that  in  all 
probability  these  provisions  were  inserted  by  agreement  between  the  Treasury  and 
Chancellor  of  the  Exchequer  and  the  New  River  Company  and  the  various  other  public 
bodies  mentioned  in  it,  and  that  the  contemporaneous  usage,  continued  without 
interruption  for  nearly  sixty  years,  was  very  strong  evidence  that  this  was  so.     That 
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no  [145]  injustice  whatever  was  done  to  Hertfordshire  or  Middlesex,  as  the  sums 
imposed  upon  them  were  no  doubt  proportionably  reduced,  and  that  upon  London 
increased,  by  reason  of  the  New  River  land  tax  being  payable  exclusively  there. 

We  think  the  latter  argument  by  much  the  more  cogent,  and  that  it  ought  to 
prevail ;  and  that,  according  to  the  true  construction  of  the  Act,  no  other  land  tax  is 
payable  upon  the  property  of  the  New  River  Company,  as  it  existed  in  1 798,  than 
that  imposed  by  the  57th  section.  We  think  the  most  express  and  clear  words  would 
be  necessary  to  justify  us  in  disturbing  a  system  of  taxation  which  has  existed  for  so 
long  a  period,  unquestioned  and  acquiesced  in  by  all  parties  interested ;  and  it  is  certain 
that  no  words  of  this  character  are  to  be  found  in  the  Act. 

As  to  the  second  question,  we  think  that  the  land  tax  is  payable  in  respect  of  land 
subsequently  purchased  by  the  New  River  Company.  It  could  not  have  been  the 
intention  of  the  legislature  that  the  New  River  Company,  by  purchasing  land  in 
Hertfordshire,  could  withdraw  it  from  its  liability  to  contribute  to  the  land  tax 
imposed  upon  that  county ;  it  would  be  most  unjust  that  such  should  be  the  conse- 
quence, and  we  think  it  was  not  so  intended,  and  that  land  purchased  by  the  New 
River  Company,  subsequently  to  the  passing  of  the  Act  in  1798,  remains  in  their 
hands  subject  to  contribution  to  the  Hertfordshire  land  tax,  in  like  manner  as  when 
it  was  in  the  possession  of  the  vendors. 

Our  answer  to  the  questions  proposed  to  us  therefore  is,  that  the  taxation  of  the 
property  of  the  New  River  Company,  as  it  existed  in  1798,  is  to  be  made  exclusively 
under  the  57th  section.  That  as  to  newly  purchased  property  it  remains  taxable  as 
before ;  and  that,  as  to  the  wells,  the  land  tax  is  redeemed  by  the  redemption  of  the 
land  out  of  which  they  issue. 

[146]  Green  v.  Stevens.  April  20,  1857. — In  an  interpleader  issue  to  try  whether 
certain  goods  were  the  property  of  the  plaintiff  as  against  the  defendant,  the 
execution  creditor ;  it  was  proved  that  the  goods  were,  at  the  time  of  the  seizure, 
in  the  possession  of  the  execution  debtor  to  whom  they  had  been  let  by  the 
plaintiff.  The  goods  were  in  fact  the  property  of  W.,  who  had  lent  them  to  the 
plaintiff,  who  was  his  agent,  allowing  her  to  let  them  as  owner  to  whom  she 
would.     Held,  that  the  plaintiff  had  sustained  her  claim. 

[S.  C.  5  W.  R.  497.     Referred  to,  Richards  v.  Jenkins,  1886,  17  Q.  B.  D.  550.] 

This  was  an  interpleader  issue,  in  which  the  question  was  whether  certain  goods 
which  had  been  seized  in  execution  by  the  sheriff  upon  a  judgment  in  a  case  of  Stevens 
V.  Seaton  were  "  the  property  of  the  plaintiff  Mary  Green,  as  against  the  defendant," 
the  execution  creditor. 

At  the  trial  before  the  learned  Assessor,  at  the  Court  of  Passage  for  the.  borough 
of  Liverpool,  it  appeared  that  the  goods  in  question  consisted  of  the  furniture  of  a 
house  in  which  they  were  seized.  The  goods  and  house  were  in  the  possession  of 
Jane  Seaton,  the  defendant  in  the  former  suit,  who  was  a  prostitute.  In  the  year 
1856,  these  goods  had  been  let  with  the  house,  by  the  claimant  Mary  Green,  to  Jane 
Seaton  ;  Green  receiving  the  rent.  But  it  appeared  that  the  real  owner  of  the  house 
and  goods  was  a  man  named  Williams,  and  that  Green  was  merely  his  agent,  and 
dealt  with  the  property  for  him,  he  not  wishing  his  name  to  appear.  The  learned 
Assessor  told  the  jury  that  the  question  really  was,  whether  the  furniture  was  the 
property  of  the  judgment  debtor,  Jane  Seaton,  and  that  if  not,  the  sheriff  had  no  right 
to  seize  it ;  and  if  they  thought  that  the  furniture  was  the  property  of  Williams,  but 
that  he  had  lent  it  to  Green,  and  allowed  her  to  let  it  as  owner  to  whom  she  would, 
they  ought  to  find  for  the  plaintiff. 

Brett  moved  for  a  new  trial.  The  goods  were  in  the  actual  possession  of  Jane 
Seaton,  the  execution  debtor.  The  claimant,  Mary  Green,  not  being  in  actual 
possession,  was  bound  to  shew  a  title  to  the  property  in  herself.  [Pollock,  C.  B.  The 
issue  in  the  present  case  is,  [147J  not  whether  the  goods  were  the  property  of  Mary 
Green  absolutely,  but  whether  they  were  hers  as  against  the  defendant.  My  impression 
is,  that  this  form  of  issue  has  been  adopted  for  the  express  purpose  of  enabling  any 
person  lawfully  entitled  to  possession  to  sustain  his  claim.]     In  Gadsden  v.  Barrow,(a) 

(a)  9  Exch.  514.  In  that  case  the  form  of  the  issue  was  whether  the  goods  "  were 
the  goods  of  the  plaintiff." 
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it  was  held  that  it  was  competent  to  the  execution  creditor  to  defeat  the  title  of  the 
claimant,  who  alleged  that  he  was  entitled  under  a  bill  of  sale,  by  proving  a  prior  bill 
of  sale  to  a  third  party.  It  was  said  that  the  plaintiff  had  no  right  to  set  up  a  claim 
unless  the  goods  were  his  property.  [Bramwell,  B.  Is  not  the  question  whether  the 
claimant  has  such  a  title  as  would  enable  her  to  maintain  an  action  against  the  sheriff  ?] 
In  Green  v.  Rogers  (2  C.  &  K.  149)  Cresswell,  J.,  said,  that  no  one  had  any  right  to 
interfere  with  the  seizure  except  a  person  who  had  the  property  in  the  goods,  and  that 
the  sole  question  therefore  was,  whether  the  goods  were  the  property  of  the  claimant. 
Chase  v.  Gohle  (2  Man.  &  G.  930)  confirms  this  doctrine.  Here  Williams,  the  party 
really  interested,  should  have  been  the  claimant.  [Martin,  B.  Green  being  lawfully 
entitled  to  the  possession  of  these  goods,  by  the  permission  of  Williams,  it  matters  not, 
for  the  purpose  of  this  issue,  that  Williams  might  have  taken  the  goods  from  her.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  Judge  was  right,  and  there  will  therefore 
be  no  rule. 

Martin,  B.,  concurred. 

Bramwell,  B.  In  an  interpleader  issue  the  plaintiff  must  make  out  his  title,  but 
he  may  do  so  by  shewing  that  [148]  he  has  such  a  right  to  the  goods  that  they  cannot 
be  taken  from  him  by  the  execution  creditor.  In  the  present  case  the  Judge  appears 
to  have  said  that  it  was  not  necessary  to  shew  that  the  goods  were  absolutely  the 
property  of  the  claimant  if  they  were  hers  in  any  sense.  I  think  that  this  was  a  just 
remark,  and  that  if  a  claimant  has  any  sort  of  title  it  must  be  taken  that  he  has  a  right 
to  defend  it  until  the  contrary  is  shewn.  If  it  is  shewn  that  he  has  a  lawful  title  to 
the  possession,  that  is  enough.  Thus,  if  a  person  lends  a  horse  to  a  friend,  who  leaves 
it  at  a  livery  stable,  and  the  horse  is  seized  under  an  execution,  the  bailee  may  establish 
his  claim  to  the  possession  in  an  interpleader  issue.  But  if  a  butler  were  to  lend  his 
master's  plate  he  could  not  sustain  a  claim  to  it  in  an  interpleader,  though  the  execution 
debtor  had  not  any  right  to  take  it.  I  think  that  the  decision  in  the  case  of  Gadsden 
v.  Barrow  (9  Exch.  514)  was  correct. 

Channell,  B.  I  agree  that  there  ought  to  be  no  rule  in  this  case.  The  evidence 
shewed  that  the  judgment  debtor,  who  was  in  possession  of  the  goods,  had  no  title  as 
against  Mary  Green.  It  is  said  that  Mary  Green  had  no  title  under  the  loan  by 
Williams  to  her.  But  she  obtained  possession,  and  gave  it  over  to  the  judgment 
debtor,  and  the  question  is,  not  whether  Williams  had  a  right  to  the  goods,  but  whether 
the  property  was  in  Mary  Green,  as  against  the  judgment  debtor,  to  whom  she  had 
delivered  them. 

Kule  refused. 

[149]  In  re  William  Davis.  April  24,  1857. — A  commitment  under  the  4th 
section  of  the  Vagrant  Act,  5  Geo.  4,  c.  83,  stated  that  the  prisoner  being  a 
suspected  person,  on  &c.,  at  the  railway  station  in  the  parish  of  &c.,  the  same 
being  at  the  time  a  place  of  public  resort,  did  frequent  the  platform  of  the  said 
station  with  intent  to  commit  felony.     Held  sufficient. 

[S.  C.  26  L.  J.  M.  C.  178 ;  5  W.  E.  522.     Referred  to,  Re  Timsm, 
1870,  L.  R.  5  Ex.  260.] 

This  was  an  application  for  a  writ  of  habeas  corpus,  to  bring  up  the  body  of  William 
Davis,  who  was  committed  to  the  House  of  Correction  at  Swaffham,  in  the  county  of 
Norfolk,  undei'  the  following  warrant  of  commitment : — 

"  Whereas  William  Davis  was  this  day  duly  convicted  before  me  J.  R.  T.,  one  of 
the  justices  for  the  county  of  Norfolk,  as  a  rogue  and  vagabond  :  For  that  he,  the  said 
William  Davis,  being  a  suspected  person,  on  the  3rd  day  of  March,  A.D.,  1857,  at  the 
railway  station  in  the  parish  of  Downham  Market,  in  the  said  county,  the  same  being, 
at  the  time,  a  place  of  public  resort,  did  frequent  the  platform  of  the  said  station  with 
intent  to  commit  felony,  contrary  to  the  form  of  the  statute,  &c. ;  and  was  by  me 
adjudged  to  be  committed  for  his  said  offence  to  the  House  of  Correction,  to  be  kept 
to  hard  labour  for  the  space  of  three  calendar  months.  These  are  therefore  to 
command  you,"  &c. 

Langford  now  moved  accordingly.  The  commitment  is  bad.  It  purports  to  be 
made  under  the  4th  section  of  the  Vagrant  Act,  5  Geo.  4,  c.  83,  which  enacts,  "  that 
every  suspected  person  or  reputed  thief,  frequenting  any  river,  canal  or  navigable 
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stream,  dock  or  basin,  or  any  quay,  wharf,  or  warehouse  near  or  adjoining  thereto, 
or  any  street,  highway,  or  avenue  leading  thereto,  or  any  place  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with  intent  to 
commit  felony,"  &c.,  "  shall  be  deemed  a  rogue  and  vagabond."  Therefore  it  ought 
to  appear,  on  the  face  of  the  commitment,  that  the  place  [150]  frequented  was  one  of 
those  specified.  This  commitment  however,  merely  states  that  the  prisoner  frequented 
the  platform  of  the  railway  station.  The  Court  will  not  take  judicial  notice  of  a 
platform  of  a  railway  station,  and  the  commitment  should  have  averred  that  it  was 
a  place  of  public  resort.  Where  a  commitment  stated  that  the  prisoner,  being  a 
suspected  person,  did  unlawfully  frequent  a  certain  street,  to  wit  Regent  Street,  with 
intent  to  commit  felony,  that  was  held  bad,  for  not  shewing  that  Regent  Street  was 
a  place  of  public  resort,  or  adjacent  to  one  :  In  re  Jones  (7  Exch.  586).  [Pollock,  C.  B. 
Here  it  is  stated,  that  at  a  railway  station  being  a  public  place,  the  prisoner  frequented 
a  particular  part  of  it.]  It  is  not  every  part  of  a  railway  station  which  is  public,  and 
this  might  have  been  a  private  part  of  the  platform.  In  Webster's  Dictionary  nine 
definitions  are  given  of  the  word  "platform,"  and  the  Court  cannot  tell  in  which  sense 
it  is  here  used.  [Bramwell,  B.  If  the  commitment  had  merely  stated  that  the 
prisoner  frequented  a  "  platform,"  that  would  have  been  bad,  but  it  states  that  he 
frequented  the  "  platform  of  the  said  station,"  and  that  is  stated  to  be  a  place  of  public 
resort.  Pollock,  C.  B.  If  a  commitment  stated  that  Regent  Street  was  a  place  of 
public  resort,  and  that  a  reputed  thief  frequented  the  pavement  of  it,  we  should  know 
that  he  frequented  a  place  of  public  resort.] 

Per  Curiam. (i)     There  will  be  no  rule. 

Rule  refused. 

[151]  Christopher  Charles  Foster  v.  Pritchard  and  Whitroe.  May  7, 
1857. — Upon  an  interpleader  summons  under  9  &  10  Vict.  c.  95,  s.  118,  the 
Judge  of  the  County  Court  had  decided  that  the  goods  seized  were  the  goods  of 
the  claimant,  but  no  complaint  had  been  made  before  him  as  to  the  breaking  and 
entering  the  house  of  the  claimant.  The  claimant  afterwards  brought  an  action 
against  the  bailiff  of  the  County  Court  for  breaking  and  entering  his  house  and 
taking  his  goods,  under  colour  of  a  warrant  of  execution,  and  recovered  damages  ; 
whereupon  the  bailiff  applied  for  a  rule  to  stay  the  proceedings,  upon  the  ground 
that  a  claim  had  already  been  made  and  adjudicated  upon  in  respect  of  the  same 
cause  of  action  :  the  Court  refused  to  interfere. — Semble  :  Per  Bramwell,  B.,  that 
under  the  section  in  question  the  County  Court  Judge  has  no  power  to  adjudicate 
as  to  the  trespass. — The  plaintiff  having  recovered  only  101.  damages  the  Judge 
refused  to  certify  for  costs.  After  the  action  had  been  commenced  and  before 
trial,  the  1.39th  section  of  the  9  &  10  Vict.  c.  95,  which  deprived  a  plaintiff  of 
costs,  in  an  action  in  a  superior  Court  against  an  officer  of  a  County  Court  in 
respect  of  any  grievance  committed  under  colour  of  the  process  of  that  Court, 
where  the  jury  should  not  find  more  than  201.  damages,  unless  the  Judge  should 
certify,  was  with  other  clauses  of  the  same  statute  repealed,  "  except  as  to  acts 
done  under  them,"  by  19  &  20  Vict.  c.  108,  s.  2.  Held,  that  the  latter  Act  did 
not  alter  the  rights  of  the  parties  as  to  costs, 

[S.  C.  26  L.  J.  Ex.  215 ;  5  W.  R.  610.] 

This  was  an  action  of  trespass  against  the  high  bailiff  of  the  Southwark  County 
Court  and  his  assistant,  for  entering  the  plaintiff's  house,  and  taking  his  goods  under 
colour  of  a  warrant  of  execution  on  a  judgment  in  that  Court  against  one  Charles 
Joshua  Foster.  The  cause  was  tried  befor-e  Martin,  B.,  at  the  Middlesex  sittings 
after  last  Hilary  Term,  when  a  verdict  was  found  for  the  plaintiff  with  101.  damages, 
and  the  learned  Judge  refused  to  certify  for  costs. 

Hannen  now  moved  for  a  rule  to  shew  cause  why  the  judgment  should  not  be  set 
aside,  and  all  the  proceedings  thereon  stayed,  upon  the  ground  that  the  action  was 
brought  for  a  trespass  by  a  seizure  in  execution,  in  respect  of  which  a  claim  had 
already  been  made  and  adjudicated  upon  under  the  9  &  10  Vict.  c.  95;  and  why  the 
plaintiff  should  not  bring  the  postea  into  Court  and  file  the  plea  roll,  and  why  the 

(h)  Pollock,  C.  B.,  Martin,  B.,  and  Bramwell,  B. 
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defendant  should  not  be  at  liberty  to  enter  a  suggestion  to  deprive  the  plaintiff  of 
costs  pursuant  to  the  9  &  10  Vict.  c.  95,  s.  139. 

The  application  was  founded  upon  an  affidavit  which  [152]  stated,  that  the 
defendants,  as  the  high  bailiff  of  the  South wark  County  Court  and  his  assistant, 
carried  on  business  within  the  jurisdiction  of  the  County  Court  of  Surrey,  within 
which  the  cause  of  action  arose,  and  that  the  plaintiff  dwells,  and  always,  since  the 
committing  of  the  grievances,  dwelt  within  the  jurisdiction  of  the  County  Court  of 
Southwark,  and  within  twenty  miles  from  the  place  where  the  defendants  dwell  and 
carry  on  their  business.  On  the  24th  of  January,  1856,  one  John  Sharp  entered 
a  plaint  in  the  County  Court  of  Surrey  to  recover  a  debt  of  17s.  from  Charles  Joshua 
Foster,  and  obtained  an  order  for  payment  of  the  same,  and  2s.  lid.  costs,  by  instal- 
ments. The  plaintiff  not  having  paid  the  instalments,  John  Sharp  caused  a  warrant 
to  be  issued  out  of  the  said  County  Court  to  levy  the  sum  of  19s.  lid.,  and  the  costs 
of  that  execution.  Under  this  warrant  the  defendants  took  a  music  stool  and  two 
chairs  as  the  goods  of  Charles  Joshua  Foster.  The  defendant  Whitroe  did  not  know 
that  the  house  in  which  the  goods  were  was  the  house,  or  that  the  goods  were  the 
goods,  of  the  plaintiff,  and  believed  himself  to  be  acting  in  obedience  to  the  warrant. 
The  defendant  Pritchard  was  not  present,  and  did  not  interfere.  Christopher  Charles 
Foster,  the  now  plaintiff,  made  a  claim  to  the  chairs  and  stools,  whereupon  the  clerk 
of  the  County  Court  issued  a  summons  calling  upon  Christopher  Charles  Foster  and 
John  Sharp  to  appear  before  the  Court,  whereupon  it  was  adjudged,  by  the  said 
Court,  that  the  goods  so  seized  were  the  property  of  the  now  plaintiff,  C.  C.  Foster. 
He  stated  to  the  Judge  of  the  County  Court,  at  the  hearing  of  the  summons,  that  the 
house  in  which  the  goods  were  taken  was  his  home  and  residence,  but  did  not  make 
any  claim  or  complaint  against  the  defendants  in  respect  of  the  seizing  of  the  goods, 
or  entering  his  house  for  the  purpose  of  seizing  [153]  the  same.  The  action  was 
commenced  on  the  23rd  of  June,  1856,  to  recover  damages  solely  in  respect  of  such 
entry  under  colour  of  the  said  warrant,  and  for  no  other  grievance.  Issue  was  joined 
on  the  13th  of  July.  On  the  1st  of  October  the  19  &  20  Vict.  c.  108  came  into 
operation,  the  2nd  section  of  which  repealed  the  139th  section  of  the  9  &  10  Vict, 
c.  95.  (a) 

Hannen.  In  the  case  of  Tinkler  v.  Hilder  (4  Excb.  187),  where  the  County  Court 
Judge  had  adjudicated  upon  an  interpleader  summons,  under  9  &  10  Vict.  c.  95, 
s.  118,  under  circumstances  similar  to  those  in  the  present  case,  Parke,  B.,  made  an 
order  staying  the  proceedings  upon  terms ;  and  on  an  application  to  set  it  aside,  the 
Court,  with  the  exception  of  Piatt,  B.,  were  all  agreed  that  the  learned  Judge's 
decision  was  correct,  and  that  the  whole  matter  was  disposed  of  by  the  interpleader 
summons.  That  case  was  confirmed  by  Winter  v.  Bartholomew  (11  Exch.  704). 
[Bramwell,  B.  In  Mercer  v.  Stanhury  (post,  p.  155,  note  (a))  we  held  that,  assuming 
the  Judge  of  the  County  Court  to  have  jurisdiction,  yet  if  he  had  not  in  fact  adjudi- 
cated upon  the  matter  when  the  parties  were  before  him  upon  the  interpleader 
summons,  there  was  no  ground  for  our  interference.  I  had  a  strong  opinion  that  the 
Judge  of  the  County  Court  had  no  jurisdiction.]  As  to  the  second  point,  the  question 
is  whether  the  2nd  section  of  the  19  &  20  Vict.  c.  108,  which  repeals  the  9  &  10  Vict, 
c.  95,  [154]  s.  1 39,  except  as  to  acts  done  under  it,  affects  the  liability  to  costs  of  a 
defendant  in  an  action  commenced  before  the  29th  of  July,  1856. 

Per  Curiam.  On  that  point  we  think  there  ought  to  be  a  rule,  but  not  as  to  the 
first  point. 

Francis  now  shewed  cause.  After  this  action  was  commenced,  the  139th  section 
of  the  9  &  10  Vict.  c.  95,  was  (with  other  provisions  of  that  Act)  repealed  by  the 
19  &  20  Vict.  c.  108,  s.  2,  "except  as  to  acts  done  under  them."  The  trespass  for 
which  this  action  is  brought  does  i.ot  come  within  that  exemption.  An  act  done 
under  a  statute  means  an  act  done  in  pursuance  or  by  virtue  of  it.     The  wrongful 

(a)  Enacts — "That  if  any  person  shall  bring  any  suit  in  any  of  her  Majesty's 
superior  Courts  of  record  in  respect  of  any  grievance  committed  by  any  clerk,  bailiff, 
or  officer  of  any  Court  holden  under  this  Act,  under  colour  or  pretence  of  the  process 
of  the  said  Court,  and  the  jury  upon  the  trial  of  the  action  shall  not  find  greater 
damages  for  the  plaintiff  than  the  sum  of  twenty  pounds,  no  costs  shall  be  awarded  to 
the  plaintiff  in  such  action,  unless  the  Judge  shall  certify  in  Court  upon  the  back 
of  the  record  that  the  action  was  fit  to  be  brought  in  such  superior  Court." 
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seizure  of  the  plaintiflTs  goods  is  not  in  any  sense  an  act  done  under  the  statute. 
[Martin,  B.  Is  not  the  true  meaning  this—"  except  as  to  acts  within  the  protection 
of  the  repealed  clause  1]  The  exemption  has  reference  to  such  cases,  as  where  the 
Judge  has  ordered  a  debt  to  be  paid  by  instalments  :  sect.  92.  It  is  true  that  when 
the  action  was  commenced  the  1 39th  section  was  in  force,  but  at  the  time  the  verdict 
was  pronounced  there  was  nothing  on  which  it  could  operate.  In  order  to  give  it 
effect,  two  things  must  concur, — the  action  must  be  brought  in  one  of  the  superior 
Courts,  and  the  jury  must  find  damages  not  greater  than  201.  He  referred  to  Begina 
V.  Inhabitants  of  Denton  (18  Q.  B.  761). 

Hannen  appeared  in  support  of  the  rule,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  exemption  extends  to  this  case : 
the  rule  will  therefore  be  absolute. 

[155]  Martin,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  about  the 
intention  of  the  legislature,  and  we  ought  to  give  effect  to  it,  instead  of  putting 
a  narrow  construction  on  the  Act. 

Bramwell,  B.  If  the  words  of  the  statute  had  been  "acts  done  under  and  subject 
to,"  there  would  have  been  no  difficulty. 

liule  absolute. (a) 

(a)  The  case  of  Mercer  v.  Stanbury  was  not  reported  because  the  Court  gave  no 
decision  on  the  principal  point.     It  was  as  follows : — 

Mercer  v.  Stanbury. 
[S.  C.  25  L.  J.  Ex.  316 ;  4  W.  E.  649.] 

The  defendant  had  recovered  a  judgment  for  81.  2s.  3d,  in  the  Barnet  County 
Court  of  Hertfordshire,  against  one  Willmore,  and  issued  execution  against  his  goods. 
The  bailiff  went  to  the  house  of  the  plaintiff  (where  it  was  alleged  that  Willmore 
resided),  accompanied  by  one  Filby,  a  collector  of  the  defendant,  and  there  at  Filby's 
request  took  in  execution  a  horse  and  cart.  The  plaintiff,  who  carried  on  the  business 
of  a  laundress,  claimed  the  horse  and  cartas  her  property,  whereupon  the  bailiff  caused 
an  interpleader  summons  to  issue,  and  upon  the  hearing  the  County  Court  Judge 
decided  that  the  horse  and  cart  were  the  plaintiff's  property  and  gave  the  plaintiff  the 
costs  of  the  interpleader  proceedings.  The  plaintiff  then  brought  the  present  action. 
The  first  count  of  the  declaration  stated  that  the  defendant  broke  and  entered  a  close 
of  the  plaintiff,  and  seized  and  took  a  horse,  cart  and  harness  of  the  plaintiff,  &c. :  by 
means  whereof  for  four  weeks  the  plaintiff  was  deprived  of  the  use  of  the  horse,  cart 
and  harness,  and  was  obliged  to  hire  another  horse,  cart  and  harness,  for  the  purpose 
of  carrying  on  her  business  of  a  laundress,  and  was  also  by  means  of  the  premises 
prevented  from  delivering  clothes  to  her  customers  in  her  business  of  a  laundress,  and 
two  of  her  customers  in  consequence  left  her.  The  second  count  stated  that  the 
defendant  broke  and  entered  a  stable  of  the  plaintiff  and  seized  and  took  a  horse, 
cart  and  harness  of  the  plaintiff  then  being  in  the  stable.  The  third  count  stated 
that  the  defendant  broke  and  entered  a  yard  of  the  plaintiff'  and  seized  and  took 
a  cart  of  the  plaintiff  then  being  in  the  yard.  The  second  and  third  counts  contained 
the  same  allegation  of  special  damage. 

F.  Eussell,  in  Easter  Term,  1856,  obtained  a  rule  to  shew  cause  [156]  why  two  of 
the  three  counts  of  the  declaration  as  relate  to  the  same  cause  of  action,  and  also  so 
much  of  the  declaration  as  relates  to  the  taking  the  goods  and  the  damages  arising 
therefrom,  should  not  be  struck  out,  against  which 

Montagu  Chambers  and  Codd  shewed  cause,  in  the  same  term  (May  6).  The 
material  part  of  the  rule  involves  two  questions,  first,  whether  the  County  Court  Judge 
had  jurisdiction  to  adjudicate  in  respect  of  the  damage  consequent  on  the  seizure  of 
the  goods ;  secondly,  whether  the  Court  will  strike  out  of  the  declaration  so  much  as 
relates  to  the  seizure  of  the  goods  and  the  damages  arising  therefrom,  seeing  that  a 
real  damage  has  been  sustained,  upon  which  the  County  Court  judge  has  not  in  fact 
adjudicated.  First,  the  County  Court  judge  had  no  power  to  adjudicate  upon  the 
claims  to  consequential  damage.  By  the  9  &  10  Vict.  c.  95,  s.  118,  "if  any  claim 
shall  be  made  to  or  in  respect  of  any  goods  or  chattels  taken  in  execution,"  &c.,  it  shall 
be  lawful  for  the  clerk  of  the  Court,  upon  application  of  the  officer  charged  with  the 
execution  of  such  process,  &c.,  "  to  issue  a  summons  calling  before  the  said  Court  as 
well  the  party  issuing  such  process  as  the  party  making  such  claim,"  &c.,  "and  the 
Ex,  Div.  xiiL— 3 


66  FOSTER    v.  PRITCHARD  2  H  &  N.  157. 

judge  of  the  County  Court  shall  adjudicate  upon  such  claim,  and  make  such  order 
between  the  parties  in  respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him 
shall  seem  fit,"  &c.  That  enactment  only  empowers  the  County  Court  judge  to  deter- 
mine whose  property  the  goods  are.  In  Tinkler  v.  Hilder  (4  Exch.  187),  where  the 
Court  stayed  proceedings,  the  application  was  by  the  bailiff  of  the  County  Court,  who 
is  in  the  same  position  as  a  sheriff  of  the  superior  Courts ;  and  under  the  Interpleader 
Act,  1  Wm.  4,  c.  58,  s.  6,  Courts  of  law  are  invested  with  powers  similar  to  those 
exercised  by  Courts  of  equity:  Winter  v.  BartJwlomew  (11  Exch.  704).  Cater  v. 
Chignell  (15  Q.  B.  217)  is  no  authority  on  the  point,  as  the  decision  was  founded  on 
an  offer  made  by  the  plaintiffs  counsel,  and  acquiesced  in  by  the  defendant's.  The 
form  of  the  interpleader  order  is,  that  the  said  goods  and  chattels  are  the  property 
of  the  claimant:  Pollock's  County  Court  Practice,  Appx.,  p.  123,  3rd  ed.  In  Bestoick 
V.  Boffey  (9  Exch.  315),  Alderson,  B.,  said,  that  in  an  interpleader  suit  there  is  no 
amount  of  debt  or  damage  for  which  judgment  is  given.  In  Hollier  v.  Laurie  {3  C.  B. 
334),  which  was  an  action  against  a  sheriff  for  breaking  and  entering  the  plaintiff's 
house,  the  Court  refused  to  stay  the  proceedings,  holding  the  relief  and  protection 
[157]  afforded  to  the  sheriff  by  the  1  &  2  Wm  4,  c.  58,  s.  6,  to  be  confined  to  disputed 
claims  to  the  goods  seized.  Secondly,  the  Court  will  not  stay  the  proceedings,  since 
the  County  Court  judge  has  not  adjudicated  on  the  damage.  In  Abbott  v.  Richards 
(3  D.  &  L.  487;  15  M.  &  W.  194),  where  the  Court  ordered  that  so  much  of  the 
declaration  as  charged  the  sheriff  with  converting  the  goods  should  be  struck  out, 
Alderson,  B.,  observed,  in  the  course  of  the  argument,  that  possibly  the  judge  might 
have  power  to  direct  two  issues,  the  one  to  determine  the  right  to  the  goods,  the  other 
to  determine  the  damages  sustained  by  the  seizure.  Here,  the  County  Court  judge 
has  merely  adjudicated  as  to  the  right  to  the  goods,  and  not  as  to  the  damage  conse- 
quent on  their  seizure. 

F.  Russell,  in  support  of  the  rule.  No  answer  has  been  given  to  the  first  part  of 
the  rule,  which  seeks  to  strike  out  the  two  counts,  &c.  [Alderson,  B.  It  is  better 
to  include  the  whole  claim  in  one  count]  The  second  is  the  material  part  of  the  rule, 
and  unless  it  be  made  absolute,  the  effect  will  be  to  repeal  the  118th  section  of  the 
9  &  10  Vict.  c.  95.  A  person  whose  goods  are  wrongfully  taken  in  execution  must 
necessarily  sustain  some  damage,  and  therefore  it  may  reasonably  be  presumed  that 
the  legislature  had  that  in  view  at  the  time  they  passed  the  enactment.  [Bramwell,  B. 
Where  a  person's  goods  are  wrongfully  taken  in  execution  and  detained  for  two 
weeks,  it  could  never  have  been  the  intention  of  the  legislature  that  he  should 
not  be  compensated  in  damages.  The  118th  section  seems  to  provide  only  for  actions 
against  the  "  officer  charged  with  the  execution  of  the  process."]  The  section  says, 
"and  thereupon  any  action  which  shall  have  been  brought,"  &c.,  "in  respect  of  such 
claim,  shall  be  stayed ; "  that  is,  any  action  arising  out  of  the  assertion  of  the  claim. 
The  legislature  intended  to  give  the  entire  jurisdiction  to  the  County  Court.  Here 
there  is  no  special  misconduct  on  the  part  of  the  officer  of  the  Court,  but  only  special 
damage.  In  Tinkler  v.  Hilder  {\  Exch.  187)  special  damage  was  alleged,  and  yet  the 
Court  stayed  the  proceedings.  That  decision  was  approved  of  and  acted  on  in  Jessop 
V.  Crawley  (15  Q.  B.  212). 

Cur.  adv.  vult. 

Pollock,  C.  B.  (June  10),  said — In  this  case  we  think  that  the  rule  ought  to  be 
discharged.  It  was  an  application  to  strike  out  of  the  declaration  so  much  as  related 
to  the  taking  the  plaintiff's  goods  and  the  damages  arising  therefrom,  on  the  ground 
that  the  [158]  claim  had  been  adjudicated  upon  by  the  County  Court  judge  on  an 
interpleader  summons,  and  the  question  was  as  to  the  jurisdiction  of  the  judge  of  that 
Court,  as  to  which  there  may  be  some  doubt.  It  appears  to  us,  that  whether  or  not 
he  had  the  jurisdiction  in  question  he  has  not  exercised  it,  and  therefore  the  rule 
must  be  discharged. 

The  question  as  to  striking  out  the  counts  was  referred  to  Bramwell,  B.,  at 
chambers,  who  ordered  the  declaration  to  be  amended  by  putting  the  whole  complaint 
in  one  count,  and  on  reading  his  order  a  rule  was  drawn  up  accordingly. 
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[158]  Smalley  v.  The  Blackburn  Eailway  Company.  April  27,  1857.— Lands 
were  taken  by  the  defendants,  a  railway  Company,  for  the  purposes  of  their  rail- 
way. On  the  27th  of  June,  1854,  the  owner  of  the  lands  brought  ejectment  to  recover 
possession.  On  the  3rd  of  August  the  defendants  executed  a  deed  poll,  under 
the  77th  section  of  the  Lands  Clauses  Consolidation  Act,  for  the  purpose  of 
vesting  the  lands  in  themselves.  At  the  trial,  on  the  8th  of  August,  a  verdict 
was  taken  for  the  plaintiff,  subject  to  a  reference  of  the  action  and  all  matters  in 
difference  between  the  parties  to  an  arbitrator,  who  was  to  ascertain  what  sum 
should  be  paid  by  the  defendants  to  the  plaintiff  as  the  price  of,  or  compensation 
for  the  land  of  the  plaintiff,  the  plaintiff  thereby  consenting  to  make  and 
execute  a  conveyance,  &c.  The  arbitrator  made  his  award  and  directed  that  a 
verdict  for  the  plaintiff  should  stand,  and  that  a  sum  of  money  should  be  paid 
by  the  defendants  to  the  plaintiff  as  the  price  of  and  compensation  for  the 
land  of  the  plaintiffs,  which  the  Company,  at  the  time  of  the  making  of  the 
order  of  reference,  had  taken  for  the  purposes  of  the  railway.  The  plaintiff 
having  signed  judgment,  sued  out  a  writ  of  possession,  under  which  he  took 
possession  of  the  land,  and  afterwards  brought  an  action  for  mesne  profits. 
Held,  that  the  question  of  mesne  profits  was  a  matter  in  difference  between  the 
parties  which  appeared  by  the  award  to  have  been  disposed  of  by  the  arbitrator. 

[S.  C.  27  L.  J.  Ex.  65 ;  5  W.  E.  521.] 

Trespass  for  mesne  profits. 

Pleas.     First :  Not  guilty. 

Second.  That  the  land  was  not  the  land  of  the  plaintiff. 

Third.  That  before  the  commencement  of  this  action  the  defendants  had  taken 
possession  of  the  land  in  the  declaration  mentioned  for  the  purposes  of  their  railway ; 
that  thereupon  an  action  of  ejectment  was  brought  by  the  plaintiff  against  the  defen- 
dants :  that  the  action  came  on  for  trial,  when  it  was  agreed  that  the  jury  should  find 
a  verdict  for  the  plaintiff,  subject  to  be  vacated,  and  a  verdict  for  the  defendant  or  a 
nonsuit  entered,  and  that  the  cause  and  all  matters  in  difference  should  be  referred  to 
the  award  of  J.  P. ;  and  that  it  was  agreed  that  the  arbitrator  should,  by  his  award, 
ascertain  and  decide  what  sum  should  be  paid  [159]  by  the  defendants  to  the  plaintiff 
as  the  price  of  or  compensation  for  the  land  of  the  plaintiff,  which  the  defendants  had 
taken  for  the  purposes  of  their  railway  ;  the  plaintiff  thereby  consenting  and  agreeing 
to  make  and  execute  or  procure  such  a  conveyance  to  the  defendants,  and  by  such 
parties  as  the  arbitrator  should  direct ;  the  plaintiff  also  agreeing  that  certain  sums 
paid  into  the  Bank  of  England  by  the  defendants  in  respect  of  the  said  land  should 
be  disposed  of  as  the  arbitrator  should  direct :  that  the  arbitrator  made  his  award 
and  directed  that  the  verdict  which  had  been  entered  for  the  plaintiff  should  stand, 
and  that  the  sum  of  7191.  4s.  should  be  paid  by  the  defendants  to  the  plaintiff  as  the 
price  of  and  compensation  for  the  land  of  the  plaintiff  which  the  Company  had,  at 
the  time  of  the  making  the  said  order  of  reference,  taken  for  the  purposes  of  their 
railway  :  that  out  of  the  sums  of  money  formerly  paid  into  the  Bank  of  England  the 
said  sum  of  7191.  4s.  should  be  paid  to  the  plaintiff,  &c. :  that,  excepting  the  costs, 
there  were  no  other  matters  in  difference  between  the  parties  other  than  those  so 
decided,  &c.  The  defendants  further  averred  that  they  had  at  all  times  been  ready 
and  willing,  and  had  in  fact  performed  all  things  therein  contained  on  their  parts  to 
be  performed,  and  that  the  subject  matter  of  this  action  was  a  matter  in  difference  at 
the  time  of  the  making  the  order  of  reference  and  award. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas,  and  replied,  to  the  third 
plea,  that  the  subject  matter  of  this  action  was  not  a  matter  in  difference  at  the  time 
of  the  making  of  the  order  of  reference.  At  the  trial  before  Willes,  J.,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  following  case : — 

Eobert  Smalley  the  elder,  being  seized  in  fee  of  certain  land,  devised  the  same  to 
Nancy  Smalley,  Henry  Ellison  and  the  plaintiff,  upon  certain  trusts ;  and,  amongst 
other  things,  in  trust  for  Nancy  Smalley  for  her  life,  or  so  long  [160]  as  she  should 
continue  his  widow ;  and  subject  thereto  to  such  of  his  sons  as  should  be  living  at  the 
time  of  his  decease.  Eobert  Smalley  the  elder  died  in  1820,  and  thereupon  Nancy 
Smallev  entered  into  possession,  and  so  continued  till  her  death  in  February,  1852. 
H.  Ellison  died  in  March,  1831.    On  the  12th  of  August,  1845,  the  defendants  entered 
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upon  and  took  possession,  for  the  purposes  of  their  railway,  of  2  roods  and  10  perches 
of  the  said  land.  On  the  24th  of  October  in  the  same  year,  the  defendants  served 
Nancy  Smalley  with  a  notice  to  purchase  and  take  the  2  r.  10  p.  under  the  18th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  afterwards  made  applica- 
tion to  two  justices  in  pursuance  of  the  59th  and  85th  sections  of  the  same  act, 
and  obtained  the  nomination  and  appointment  of  a  surveyor. 

The  surveyor  having  been  appointed,  made  a  valuation  of  2  a.  2  r.  17  p.,  compris- 
ing the  2  r.  10  p.  taken  possession  of  on  the  12th  of  August,  1845,  amounting  to 
4111.  10s.  On  the  7th  of  January,  1846,  the  defendants  entered  into  possession  of 
2  a.  0  r.  7  p.  in  addition  to  the  2  r,  10  p.  already  taken,  making  together  the  2  a.  2  r, 
17  p.  valued  by  the  surveyor,  and  on  the  23d  of  February,  the  defendants,  in  pursu- 
ance of  the  85th  section  of  the  Act,  paid  into  the  Bank  of  England  "  to  the  credit  of 
the  defendants,  the  account  of  Nancy  Smalley,"  the  sum  of  4111.  10s.  On  the  4th  of 
March  the  defendants  executed  a  bond  conditioned  for  the  payment  of  the  purchase 
money  of  the  2  r.  10  p. 

On  the  8th  of  May,  1 848,  the  defendants  served  Nancy  Smalley  with  notice,  under 
the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  that  they  required  to  purchase 
and  take  the  2  a.  2  r.  17  p.  for  the  purposes  of  their  railway.  No  communication 
having  been  received  by  the  defendants  in  answer  to  this  notice,  they  caused  Nancy 
Smalley  to  be  served  with  a  notice  of  their  intention  to  summon  a  jury  under  the  23rd 
section  of  the  said  Act,  stating  in  such  [161]  notice  that  they  were  willing  to  give 
5251,  for  the  said  land.  The  sheriff  summoned  a  jury  accordingly,  but  Nancy  Smalley 
not  having  appeared,  the  sheriff  did  not  proceed  with  the  inquiry.  On  the  24th  of 
June,  1848,  the  defendants  gave  notice  of  their  intention  to  apply  to  two  justices  to 
appoint  a  surveyor;  and  such  two  justices  having  afterwards  appointed  John 
Ashworth  as  surveyor  to  value  the  2  a.  2  r.  17  p.,  he  valued  the  same  at  4111.  10s. 
On  the  30th  of  June,  1848,  the  defendants  executed  a  deed  in  pursuance  of  the 
77th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  for  the  purpose  of  vesting 
the  possession  of  the  2  a.  2  r.  17  p.  in  them. 

On  the  26th  of  July,  1854,  the  defendants  tendered  to  the  plaintiff  the  sum  of 
4111.  10s.,  and  501.  8s.  for  interest  thereon  at  51.  per  cent,  from  the  time  of  the  death 
of  Nancy  Smalley.  On  the  1st  of  August  the  defendant  deposited  the  sum  of 
4111.  10s.  in  the  Bank  of  England  "to  the  account  of  the  Accountant  General  in 
Chancery  to  the  credit  of  the  defendants,  the  account  of  Robert  Smalley,  Thomas 
Smalley,  and  other  parties  interested."  On  the  3rd  of  August,  1854,  the  defendants 
executed  another  deed  for  the  purpose  of  vesting  in  themselves  the  2  a.  2  r.  17  p.,  in 
pursuance  of  the  77th  section  of  the  Lands  Clauses  Consolidation  Act,  1845. , 

On  the  27th  of  June,  1854,  the  plaintiff  brought  an  action  of  ejectment  to  recover 
the  2  a.  0  r.  7  p.  of  the  land  of  which  the  defendants  had  taken  possession  on  the 
7th  of  May,  1 846.  At  the  trial  on  the  8th  of  August,  it  was  agreed  that  a  verdict 
should  be  taken  for  the  plaintiff,  subject  to  be  vacated,  and  instead  thereof  a  verdict 
for  the  defendants,  or  a  nonsuit  entered,  and  that  the  cause  and  all  matters  in  difference 
between  the  parties  should  be  referred  to  the  award  of  J.  P.,  who  was  by  his  award  to 
ascertain  and  decide  what  sum  should  be  [162]  paid  by  the  defendants  to  the  plaintiff, 
as  the  price  or  compensation  for  the  land  of  the  plaintiff  which  the  defendants  had 
taken  for  the  purposes  of  their  railway,  the  plaintiff  thereby  consenting  and  agreeing 
to  make  and  execute  or  procure  such  a  conveyance  to  the  defendants  by  such  parties 
as  the  arbitrator  might  direct ;  that  both  the  sums  paid  into  the  Bank  of  England 
should  be  disposed  of  as  the  arbitrator  should  direct,  &c. 

On  the  5th  of  March,  1855,  the  arbitrator  made  his  award,  that  the  verdict  which 
had  been  entered  for  the  plaintiff  should  stand,  and  that  the  sum  of  7191.  4s.  should 
be  paid  by  the  defendants  to  the  plaintiff  as  the  price  of  and  compensation  for  the 
land  of  the  plaintiff,  which  the  said  Company  had,  at  the  time  of  the  making  the  said 
order  of  reference,  taken  for  the  purposes  of  their  railway  ;  and  that  the  sums  of  money 
formerly  paid  into  the  Bank  of  England  in  respect  of  the  land  should  be  disposed  of  as 
follows :  that  is  to  say,  7191.  4s.  should  be  paid  to  the  plaintiff,  and  the  residue  to  the 
defendants.  On  the  24th  of  July,  1855,  the  plaintiff  signed  judgment  in  the  eject- 
ment, and  on  the  12th  of  September  in  the  same  year,  the  sheriff  delivered  to  the 
plaintiff  possession  of  the  2  a.  0  r.  7  p.  under  a  writ  of  habere  facias  possessionem. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  plaintiff  is  entitled  to 
recover  anything  from  the  defendants  in  the  said  action.     If  the  Court  shall  be  of 
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opinion  that  the  plaintiflf  is  not  entitled  to  recover  anything  from  the  defendants  in 
the  said  action,  then  the  verdict  now  entered  for  the  plaintiff  is  to  be  set  aside,  and  a 
verdict  to  be  entered  for  the  defendants. 

Joseph  Kay  (with  whom  was  Hugh  Hill)  argued  for  the  plaintiff.  All  the  pro 
ceedings  of  the  defendants  under  the  Lands  Clauses  Consolidation  Act  were  irregular. 
The  award  of  the  arbitrator  shews  that  the  plaintiff  is  entitled  to  the  [163]  land ; 
he  is  therefore  entitled  to  the  mesne  profits  for  the  whole  time  during  which  the 
defendants  occupied  it.  The  case  does  not  shew  that  anything  was  in  fact  said  about 
mesne  profits  when  the  parties  were  before  the  arbitrator ;  and  the  award  does  not 
purport  to  dispose  of  them.  The  order  of  reference  and  award  may  be  read  and 
compared  with  the  124th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  which 
distinguishes  between  compensation  for  the  estate,  right,  or  interest  of  any  party  in 
lands  which  the  promoters  may  have  taken,  and  compensation  for  the  mesne  profits. 
A  reference  of  "all  matters  in  difference"  does  not  include  a  future  or  contingent 
claim.  Only  such  differences  as  have  actually  arisen  at  the  time  of  the  reference  are 
referred :  In  re  Brown  and  the  Croydon  Canal  Company  (9  A.  &  E.  522.  See  per 
Littledale,  J.,  p.  529),  Cockburn  v.  Newton  (2  Man.  &  G.  899),  Harding  v.  Forshaw 
(1  M.  &  W.  415).  Till  after  the  recovery  in  the  ejectment  no  action  for  mesne  profits 
could  have  been  maintained.  Future  differences  can  only  be  referred  by  express 
words,  such  as  are  not  found  in  the  order  of  reference  now  in  question.  [Martin,  B. 
I  have  always  understood  that  the  object  of  referring  an  action  of  ejectment  and  all 
matters  in  difference  was  to  get  rid  of  all  further  litigation  and  dispose  of  the  question 
of  mesne  profits.] 

Edward  James  (with  whom  was  Boden),  for  the  defendants,  was  not  called  upon. 

Pollock,  C.  B.  I  am  of  opinion  that  there  must  be  judgment  for  the  defendants, 
Mr.  Kay  has  argued  that  the  claim  for  mesne  profits  was  at  the  time  of  the  reference, 
a  future  and  contingent  claim,  which  the  arbitrator  had  no  power  to  dispose  of.  The 
answer  to  that  is,  that  after  the  [164]  Company  had  taken  possession  of  the  land,  it 
was  supposed  that  they  were  not  entitled  to  it,  and  an  action  of  ejectment  was  brought, 
which,  with  all  matters  in  difference,  was  referred.  The  reference  was  not  merely  as 
to  the  title,  but  was  intended  to  put  an  end  to  all  further  litigation,  and  to  give  the 
plaintiff  full  compensation  for  every  claim  he  could  have.  The  arbitrator  has  in  terms 
disposed  of  every  matter  in  dispute.  The  parties  expressly  contemplated  the  settle- 
ment of  the  question  of  mesne  profits ;  and  the  arbitrator  having  awarded  in  respect 
of  them,  the  plaintiff  must  pursue  his  remedy  under  the  award. 

Martin,  B.  I  am  of  the  same  opinion.  The  third  plea,  which  sets  out  the  order 
of  reference  and  the  award,  states  that  the  mesne  profits  were  a  matter  in  difference. 
The  replication  takes  issue  on  that.  According  to  the  evidence,  I  think  that  the  plea 
was  proved.  The  defendants,  a  railway  Company,  having  taken  possession  of  certain 
land  of  the  plaintiff,  he  brought  an  action  of  ejectment,  which,  together  with  all 
matters  in  difference,  was  referred  to  an  arbitrator,  who  was  to  "decide  what  sum 
should  be  paid  by  the  defendants  to  the  plaintiff,  as  the  price  of  or  compensation  for 
the  land  of  the  plaintiff,  which  the  defendants  had  taken  for  the  purposes  of  their 
railway,  the  plaintiff  consenting  to  make  and  execute  or  procure  a  conveyance  to  the 
defendants."  The  arbitrator  awarded  that  the  verdict  for  the  plaintiff  should  stand, 
that  is,  that  the  plaintiff  had  a  legal  right  to  the  property  at  the  time  of  the  com- 
mencement of  the  suit :  then  that  7191.  4s.  should  be  paid  to  the  plaintiff  as  the  price 
of  and  compensation  for  the  land,  and  that  there  was  no  other  matter  in  dispute 
except  the  costs.  It  was  contended  that  the  plaintiff  had  a  right  to  sue  out  a  writ  of 
possession  and  bring  an  action  for  the  mesne  profits.  At  first  I  thought  the  award 
bad,  but  the  legal  title  had  probably  become  vested  in  the  defendants  subsequently  to 
[165]  the  commencement  of  the  action.  My  impression  is,  that  wherever  an  action  of 
ejectment  and  all  matters  in  difference  are  referred,  the  question  of  mesne  profits  is 
referred.  However  that  may  be  in  ordinary  cases,  it  is  clearly  referred  in  the  present 
instance. 

Bramwell,  B.  I  am  of  the  same  opinion.  No  objection  has  been  made  that  the 
award  is  bad,  but  the  question  is  whether  it  has  disposed  of  the  mesne  profits.  The 
plaintiff  claimed  the  land ;  and  if  he  was  entitled  to  it,  he  was  also  entitled  to  compen- 
sation for  its  occupation  by  the  defendants.  Every  matter  in  difference  was  referred 
to  the  arbitrator ;  and,  therefore,  the  question  as  to  the  mesne  profits  was  referred. 
The  intention  of  the  parties  is  expressed  in  plain  terms.     As  to  the  period  subsequent 
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to  the  making  of  the  award,  the  third  plea  seems  to  me  in  effect  a  plea  of  leave  and 
licence  :  it  sets  out  what  amounts  to  an  agreement  that  the  defendants  should  thence- 
forth keep  possession  of  the  lands,  and  though  the  licence  might  have  been  revocable 
if  the  defendants  did  not  perform  the  award,  yet  the  plea  avers  that  they  were  always 
ready  and  willing  to  perform  it.  Therefore,  after  the  order  of  reference,  the  defen- 
dants were  lawfully  in  possession  by  the  leave  and  licence  of  the  plaintiff. 

Channell,  B.  The  plaintiff  claims  damages  for  the  wrongful  possession  of  the 
lands  by  the  defendants,  both  before  and  after  the  date  of  the  order  of  reference.  He 
contends  that  the  subject-matter  of  the  present  action  was  not  a  matter  in  difference 
at  the  time  of  the  reference.  I  do  not  say  whether,  in  ordinary  cases,  the  reference 
of  an  action  of  ejectment  "  and  all  matters  in  difference  "  includes  such  a  future  claim 
as  that  for  mesne  profits.  But,  in  the  present  case,  looking  at  the  whole  matter,  it 
is  clear  that  the  amount  of  damages  and  the  sum  to  be  paid  for  the  land  [166]  were 
embraced  by  the  submis.sion ;  and  whatever  was  involved  in  that  inquiry  was  referred. 
The  defendants  had  taken  possession  of  the  land  and  paid  money  into  the  Bank  of 
England.  The  arbitrator  directed  the  verdict  for  the  plaintiff  to  stand  ;  he  therefore 
decided  that,  at  the  time  of  the  commencement  of  this  suit,  the  legal  estate  was  in  the 
plaintiff.  The  arbitrator  appropriated  the  money  paid  into  the  bank,  and  directed 
that  the  sum  of  7191.  4s.  should  be  paid  as  the  price  of  and  compensation  for  the  land 
of  the  plaintiff,  which  the  defendants  had  taken.  No  doubt,  the  meaning  of  the 
arbitrator  was  that  the  sum  so  awarded  should  be  taken  in  full  satisfaction  of  all  claims 
by  the  plaintiff.  The  arbitrator  did  not  direct  a  conveyance  to  be  executed,  but  he 
may  have  considered  that  the  legal  estate  became  vested  in  the  defendants  subse- 
quently to  the  commencement  of  the  suit.  Whatever  may  be  the  effect  in  ordinary 
cases,  of  a  reference  of  an  action  of  ejectment  and  all  matters  in  difference,  here  the 
parties  have,  in  plain  terms,  consented  to  refer  the  damages,  and  upon  that  ground  I 
am  of  opinion  that  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Regul^  Generales.    Easter  Term,  1857. 

It  is  ordered  that  plaintiffs  suing  in  contract  for  201.  or  less,  may,  if  they  claim 
costs,  indorse  on  the  writ  of  summons  the  following  notice  : — 

"Take  notice,  that  if  judgment  be  signed  for  default  of  appearance,  the  plaintiff 
will  without  summons  apply  to  a  Judge  for  his  costs  of  suit,  unless  before  such  judg- 
ment [167]  you  shall  give  notice  to  him,  or  his  attorney,  that  you  intend  to  oppose 
such  application." 

And  it  is  further  ordered,  that  if  the  defendant  give  such  notice,  the  plaintiff  shall 
proceed  by  summons  and  order. 

But  if  the  defendant  give  no  such  notice,  the  plaintiff  may  produce  such  indorse- 
ment to  a  Judge  at  Chambers  for  an  order  for  costs,  ex  parte,  and  if  the  Judge  shall 
sign  his  name  to  the  indorsement,  such  signature  shall  be  an  order  for  costs,  and  the 
Master  may  tax  them  thereon  accordingly.  In  case  of  any  application  for  costs  without 
such  indorsement,  the  plaintiff  shall  not  be  entitled  to  more  costs  than  if  he  had  made 
such  indorsement,  unless  a  Judge  shall  otherwise  order. 

Entry  of  Satisfaction  on  Judgments. 

Upon  a  satisfaction  piece,  duly  signed  and  attested,  in  accordance  with  the  80th 
Rule  of  Hilary  Term,  1853,  being  presented  to  the  clerk  of  the  judgments  of  the 
Masters  of  the  Court  in  which  the  judgment  has  been  signed,  he  shall  file  the  same 
and  enter  satisfaction  in  the  judgment  book  against  the  entry  of  the  said  judgment, 
and  no  roll  shall  be  required  to  be  carried  in  for  the  purpose  of  entering  satisfaction 
on  a  judgment. 

April  23,  1857.  [Signed  by  all  the  Judges.] 
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[168]    Easter  Vacation,  20  Vict.    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Chasemore  v.  Eichards,  Clerk  to  the  Croydon  Local  Board  of  Health.  May  12, 
1857. — The  owner  of  a  mill  on  the  banks  of  a  river  cannot  maintain  an  action 
against  a  land-owner,  who  sinks  a  deep  well  on  his  own  land  and  by  pumps  and 
steam-engine  diverts  the  under-ground  water  which  would  otherwise  have 
percolated  the  soil  and  flowed  into  the  river  by  which,  for  more  than  sixty  years, 
the  mill  was'  worked. 

[S.  C.  26  L.  J.  Ex.  393;  5  W.  R.  780:  affirmed  7  H.  L.  C.  349;  11  E.  R.  140, 
with  note,  to  which  add,  McEvoy  v.  Great  Nortliern  Railway  of  Ireland,  [1900]  2  Ir.  R. 
332;  Jordeson  v.  Sutton,  &c..  Gas  Company,  Limited,  [1899]  2  Ch.  250;  Bradford 
Corporation  v.  Ferrand,  [1902]  2  Ch.  655.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  defendant  on  the  follow- 
ing special  case,  stated  for  the  opinion  of  this  Court  by  an  arbitrator  to  whom  the 
cause  had  been  referred  by  order  of  Nisi  Prius. 

The  first  count  of  the  declaration  charged,  that  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  respectively  mentioned,  the  plaintiff  was  possessed 
of  a  certain  mill,  messuage  and  dwelling-house,  and  certain  closes  and  premises,  with 
the  appurtenances,  and  was  entitled  to  the  flow  of  a  stream  called  the  River  Wandle, 
passing  near  to,  along,  by  and  through  the  said  closes  and  mill,  for  the  purpose  of 
working  and  using  the  said  mill,  and  for  the  more  convenient  enjoyment  of  the  said 
mill,  messuage  and  dwelling-house,  and  closes,  with  the  appurtenances :  Yet  the  said 
Local  Board  of  Health  on,  &c.,  and  on  divers  other  days,  wrongfully  abstracted  and 
prevented  the  flow  of,  and  diverted  the  water  of  the  said  stream  away  from  the  said 
mill ;  and  also  wrongfully  abstracted  and  prevented,  and  intercepted  the  flow  of,  and 
diverted  water  which  ought  to  have  flowed,  and  ought  still  to  flow,  into  the  said 
stream  and  to  the  said  mill,  and  do  so  continue  to  abstract,  prevent,  divert  and  inter- 
cept the  same  respectively,  to  wit,  by  there  digging  and  sinking  a  well  near  to  the 
said  stream,  and  taking  the  water  of  such  well. 

[169]  To  this  the  defendant  pleaded,  that  the  said  Local  Board  of  Health  are  not 
guilty  as  alleged :  and  the  defendant  stated  in  the  margin  of  the  said  plea,  "  By 
statute  11  &  12  Vict.  c.  63,  s.  139,  being  a  Public  Act."     On  this  issue  was  joined. 

The  plaintiff"  is,  and  at  the  time  of  the  acts  complained  of  was,  possessed  of  and 
was  the  occupier  of  an  ancient  mill,  on  the  River  Wandle,  in  the  county  of  Surrey, 
called  Waddon  Mill,  situate  about  one  mile  from  the  town  of  Croydon  in  the  said  county. 

The  plaintiff"  and  the  preceding  possessors  and  occupiers  of  the  said  mill  had,  for 
upwards  of  sixty  years  next  before  the  acts  of  the  Local  Board  hereinafter  mentioned, 
and  for  upwards  of  sixty  years  next  before  the  bringing  of  the  action,  used  and  enjoyed 
as  of  rjght,  and  been  entitled  to  use  and  enjoy,  the  flow  of  the  said  river  for  the 
purpose  of  working  and  using  the  said  mill. 

The  River  Wandle  commences,  and  always  has  commenced,  its  course  near  the 
part  of  the  town  of  Croydon  which  is  nearest  to  the  said  mill,  and  the  said  river  flows, 
and  always  has  flowed,  thence  to  and  by  the  plaintiff's  mill. 

The  River  Wandle  is,  and  always  has  been,  fed  and  supplied  above  the  plaintiff^'s 
mill  by  (among  other  sources  of  supply),  the  water  produced  by  the  rain  fall  on  a 
district  of  many  thousand  acres  in  extent,  comprising  the  town  of  Croydon  and  its 
vicinity.  Large  quantities  of  this  water  sink  into  the  upper  ground  to  various  depths, 
and  then  flow  and  percolate  through  the  strata  towards  and  to  the  River  Wandle  (if 
not  interfered  with) ;  in  some  instances  rising  to  the  surface  as  springs,  and  then 
flowing  as  little  surface  streams  into  the  river;  in  other  instances  finding  their  whole 
way  under  ground  into  the  river.  The  precise  lines  and  courses  in  which  the  under- 
ground runlets  and  particles  of  water  so  find  their  way  under  ground  towards  [170] 
and  to  the  river  vary  continually  and  infinitely  with  the  shiftings  and  variations  in 
the  soil,  which  occur  from  natural  causes ;  but  the  general  flow  of  large  quantities  of 
water  to  the  River  Wandle  is  as  above  described,  and  if  they  are  not  interfered  with 
or  intercepted,  they  form  considerable  sources  of  supply  to  the  river  as  well  above  as 
below  the  plaintiff's  mill. 
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It  is  impossible  to  know  beforehand  the  precise  or  complete  effect  which  the  sinking 
a  new  well,  and  pumping  from  it  in  any  part  of  the  district  above  described  may  have 
upon  springs  or  streams  in  the  vicinity  :  the  effect  may  be  instantly  sensible  and  con- 
siderable, or  for  a  long  time  no  sensible  effect  may  appear ;  but  the  natural  effect  of 
abstracting  a  large  quantity  of  water  at  any  spot  of  the  district  above  described  is  to 
diminish  the  quantity  at  every  other  spot  throughout  the  district,  though  the  amount 
of  diminution  at  particular  spots  may  be  infinitesimally  small ;  and  the  natural  effect 
to  be  reasonably  expected  from  sinking  a  new  well  in  such  a  district,  and  from  con- 
tinually, or  almost  continually,  pumping  thence  large  quantities  of  water  for  a  long 
time  must  be  the  sensible  diminution  of  the  water  supply  of  springs  and  streams  in 
the  vicinity. 

The  above  description  is  to  be  taken  to  apply  to  the  district  in  question,  not  merely 
at  the  present  time,  but  for  sixty  years  and  upwards  next  before  the  works  and  acts 
of  the  Local  Board  of  Health  hereinafter  mentioned,  and  for  sixty  years  and  upwards 
next  before  the  bringing  of  the  action. 

The  Local  Board  of  Health  for  the  town  of  Croydon  was  duly  constituted  under 
the  Public  Health  Act,  and  under  the  Public  Health  Supplemental  Act,  1849. 

In  the  year  1851,  the  said  Local  Board,  for  the  purpose  of  supplying  the  town  of 
Croydon  with  water  and  for  other  sanitary  purposes,  under  the  said  statutes  made 
and  sunk  a  [171]  large  well,  to  the  depth  of  seventy-four  feet,  in  their  own  ground, 
in  a  piece  of  land  of  and  belonging  to  them  in  the  town  of  Croydon,  and  within  the 
district  which  has  been  above  described.  The  distance  of  the  said  well  from  the  com- 
mencement of  the  River  Wandle  is  about  a  quarter  of  a  mile.  They  also  erected 
pumps  and  steam  engines  on  their  own  ground,  and  commenced  to  pump  water  from 
the  well  into  a  reservoir  and  pipes  for  the  supply  of  the  town,  at  the  end  of  the  said 
year,  and  with  slight  periods  of  intermission  have  continued  to  do  so  to  the  present  time. 
The  amount  of  water  so  pumped  and  taken  by  them  through  and  from  the  said 
well,  during  the  period  of  six  calendar  months  from  the  16th  August,  1853,  to  the 
16th  February,  1854,  was  between  five  hundred  thousand  and  six  hundred  thousand 
gallons  da-ily.  Part  of  the  said  quantity  of  water  so  then  pumped  and  taken  by 
them  through  and  from  the  said  well,  was  water  then  flowing  and  finding  its  way 
underground  through  the  strata,  in  the  manner  above  described,  and  towards  the 
Eiver  Wandle ;  and  if  not  intercepted  by  the  operation  of  the  said  well  and  pumping, 
would  have  flowed  and  found  its  way  into  the  River  Wandle  above  the  plaintiff's 
mill,  but  which,  by  the  operation  of  the  said  well  and  pumping,  was  drawn  away  into 
the  said  well,  and  thence  pumped  up  and  taken  by  the  said  Local  Board.  And  I 
find,  as  a  fact,  that  the  said  Local  Board  did,  during  the  six  months  aforesaid,  by 
means  of  the  said  well  and  pumping,  abstract,  divert,  and  intercept  underground 
water,  but  underground  water  only,  that  otherwise  would  have  flowed  and  found  its 
way  into  the  River  Wandle,  and  would  then  and  there,  as  part  of  the  water  and 
stream  of  the  said  river,  have  flowed  and  found  its  way  to  the  said  mill  of  the  plaintiff, 
and  have  been  applicable  and  serviceable  to  and  for  the  work  thereof ;  and  that  the 
same  was  [172]  sufficiently  in  quantity  to  have  been  of  sensible  value  in  and  towards 
the  working  of  the  said  mill. 

And  I  find  that  the  said  Local  Board  did  not  during  any  part  of  the  time  in 
question  intercept,  divert,  or  abstract,  or  draw  into  their  well  any  water  which  had 
already  joined  the  said  River  Wandle  and  become  integral  part  of  the  same,  or  which 
had  already  joined  and  become  integral  part  of  any  surface  stream  running  into  the 
said  river. 

I  further  find  that  the  said  Local  Board,  throughout  all  their  acts  and  works 
hereinbefore  described,  were  actuated  by  no  malice  against  the  plaintiff  or  any  one 
else,  and  that  they  did  not  intend  in  any  way  to  diminish  the  quantity  of  water  in 
the  River  Wandle,  or  to  injure  any  person  interested  in  the  use  of  the  said  river; 
but  the  said  board  at  the  time  of  their  said  acts  and  works,  throughout  the  period  of 
six  months  particularly  in  question  in  this  cause,  had  reasonable  means  of  knowing 
the  probable  and  natural  effects  of  their  said  acts  and  works. 

In  considering  this  case  the  Court  are  to  have  power  to  draw  all  inferences  of  fact 
which  a  jury  might  draw. 

The  question  for  the  opinion  and  judgment  of  the  Court  is,  whether,  under  these 
circumstances,  the  said  Local  Board  are  legally  liable  in  this  action  to  the  plaintiff  for 
the  abstraction  of  water  as  above  described. 
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Bovill  (with  whom  was   the    Attorney  General   and   Raymond)  argued   for  the 
plaintiff  in  Trinity  Vacation,   1856  (June  16). (a)     There   is   a   material   distinction 
between  the  withdrawing  water  from  land  saturated  with  it,  and  diverting  a  spring 
for  the  purpose  of  draining  the  land.     If  the  former  can  be  lawfully  done,  the  owner 
of  a  few  rods  [173]  of  land  might  sink  on  it  a  deep  well,  and  so  destroy  all  the 
neighbouring  mill-owners'  property.     On  the  other  hand  it  will  be  said,  that  to  deny 
this,  is  to  take  from  the  landowner  his  right  to  use  the  water  on  his  land.     The  right 
to  water  is  a  natural  right,  and  depends  on  the  same  principle  as  the  enjoyment  of 
light  and  air.     They  are  all  the  gift  of  Providence  for  the  common  benefit  of  mankind. 
Every  person  has  a  right  to  the  enjoyment  of  the  water  flowing  through  or  being  on 
his  land,  just  as  he  has  to  the  enjoyment  of  light  and  air.     It  makes  no  difference 
whether  the  water  flows  on  the  surface  or   saturates  the  land  beneath  it.     If   the 
water  is  confined  to  a  particular  stream  or  current,  its  enjoyment  is  limited  to  the 
riparian  proprietors ;  but  if  instead  of  flowing  in  a  channel  it  is  diffused  throughout 
the  land,  the  right  to  its  enjoyment  more  nearly  resembles  the  corresponding  right 
to  light  and  air.     The  Local  Board  of  Health  has  no  other  right  in  this  respect  than 
a  private  individual.     The  Health  of  Towns  Act,  11  &  12  Viet.  c.  63,  s.  145,  provides 
"  that  nothing  in  that  Act  shall  be  construed  to  authorize  the  Local  Board  of  Health 
to  use,  injure,  or  interfere  with  any  water-course,  stream,  river,  &c.,  in  which  the 
owner  or  occupier  of  any  lands,  mills,  &c.  shall  or  may  be  interested  without  consent 
in  writing,"  &c.     Therefore  the  defendant  who  represents  the  Local  Board,  is  in  the 
same  position  as  an  ordinary  landowner  claiming  to  exercise  certain  rights  in  respect 
of  his  land.     Although  it  was  formerly  considered  that  the  right  to  water  depended 
on  a  presumed  grant,  from  long  acquiescence  and  enjoyment,  it  is  now  settled  that  the 
right  is  a  natural  right — the  gift  of  Providence;   that  all  may  reasonably  use  the 
water  who  have  a  right  of  access  to  it,  subject  however  to  the  similar  rights  of  the 
owners  of  adjacent  land  :  Embrey  v.  Owen  (6  Exch.  353,  369).     The  enjoyment,  [174] 
whether  it  be  of  water,  light,  or  air,  must  be  reasonable.     All  being  entitled  to  the 
use,  the  maxim  applies  "  sic  utere  tuo  ut  alienum  non  laedas."     No  proprietor  of  land 
has  any  right  to  water,  light,   or  air,  except  as  incident  to  the  enjoyment  of  his 
property ;  and  he  is  only  entitled  to  a  reasonable  appropriation  of  them  as  incident 
to  such  enjoyment.     For  instance,  he  may  either  by  himself,  his  family,  or  servants, 
drink  the  water,  or  use  it  for  domestic  purposes.     Again,  he  may  use  it  for  the 
cultivation  of  his  land,  and  for  that  purpose  he  may  drain  his  land  even  to  the  injury 
of  his  neighbour.     So  if  he  built  on  his  land,  he  might  acquire  a  right  to  more  water 
for  the  inhabitants  of  the  houses.     All  these  are  reasonable  uses  of  the  water.     But 
it  would  not  be  reasonable  or  incident  to  the  enjoyment  of  the  land,  for  the  owner 
to  sink  a  deep  well,  and  by  a  steam-engine  pump  up  the  water  so  as  to  divert  the 
entire  stream.     It  makes  no  diff"erence  whether  the  water  is  altogether  taken  away, 
or  is  put  into  reservoirs  for  sanitary  uses.     If  it  may  be  abstracted  for  a  purpose 
not  incident  to  the  enjoyment  of   the   land,  no  stream  is  safe.      There   are   two 
authorities  expressly  in  the  plaintiff's  favour.     In  Balston  v.  Bensted  (1  Camp.  463) 
the  plajjitifi"  and  defendant  were  respectively  owners  of  adjoining  closes  on  the  banks 
of  the  River  Medway.     As  far  back  as  could  be  recollected  there  had  been  a  spring 
of  water  on  the  plaintiff's  close,  which  ran  from  thence  to  the  river.     For  more  than 
twenty  years  this  water  had  been  appropriated  by  the  occupiers   of   the  plaintififs 
close;    when   the    defendant  became   owner   of    the    adjoining   close,   and   opened 
a  stone  quarry  in  it,   whereby  the  water  coming  to  the  spring  on  the  plaintiff's 
land  was  diverted :    Lord   EUenborough  ruled   that  twenty  years'  exclusive  enjoy- 
ment of  water,  in  any  particular  manner,  afforded  conclusive  presumption  of  right 
[175]  in  the  party  so  enjoying  it.     In  Dickinson  v.  The  Grand  Junction  Canal  Company 
(7  Exch.  282)  the  defendants  sank  a  well  on  their  own  land,  and  erected  over  it  a 
pump  and  steam-engine,  by  which  they  pumped  into  their  summit  level  a  quantity  of 
underground  water,  which  would  otherwise  have  flowed  underground  into  a  river,  and 
also  a  quantity  of  underground  water,  which  would  otherwise  have  percolated  the 
intervening  chalk  and  earth  underground  into  that  river,  both  of  which  quantities  of 
water  would,  in  the  natural  and  accustomed  course  of  the  river,  have  flowed  to  the 
plaintiffs  mills ;  and  it  was  held  that,  at  common  law,  an  action  would  lie  against  them 

(a)  Before   Coleridge   J.,    Wightman,    J.,    Cresswell,    J.,    Erie,  J.,  Williams,  J., 
Crompton,  J.,  and  Crowder,  J. 
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for  the  abstraction  of  the  water,  whether  it  was  part  of  the  underground  watercourse, 
or  percolated  through  the  strata.  That  decision  was  approved  of  by  the  Master  of 
the  Rolls.(i)  Acton  v.  Blmuldl  (12  M.  &  W.  324)  is  supposed  to  be  an  authority  the 
other  way.  There  it  was  held  that  the  owner  of  land  through  which  water  flows  in  a 
subterraneous  course,  has  no  right  or  interest  in  it  which  will  enable  him  to  maintain 
an  action  against  a  landowner,  who  in  carrying  on  mining  operations  on  his  own  land 
drains  away  the  water  from  the  land  of  the  first  mentioned  owner.  That  decision, 
however,  is  not  consistent  with  the  doctrine  on  which  later  cases  depend,  viz.,  that 
the  right  to  water  is  a  natural  right :  it  proceeded  on  the  ground  of  enjoyment  on  the 
one  side,  and  acquiescence  on  the  other ;  but  there  could  be  no  acquiescence,  because  the 
neighbouring  owner  could  not  know  of  this  underground  water,  or  if  he  did,  he  could 
not  tell  how  much,  if  any,  when  the  ground  was  in  its  natural  state,  belonged  to  him, 
and  how  much  to  the  owner  [176]  of  the  well.  In  one  report  of  Broadbent  v.  Eavis- 
botJmm  (25  L.  J.  Exch.  121)  Parke,  B.,  is  stated  to  have  said,  that  all  the  courts  dis- 
approved of  that  part  of  the  judgment  in  Acton  v.  Blundell,  which  denied  the  natural 
right  to  water.  In  that  case,  however,  the  plaintiff  did  not  complain  of  an  interference 
with  his  natural  right  to  the  water,  but  of  an  injury  to  his  artificial  supply  by  means  of 
the  well  which  he  sunk  ;  he  was  therefore  bound  to  shew  a  twenty  years'  user.  Here, 
as  in  Dickinson  v.  The  Giand  Junction  Canal  Company  (7  Exch.  282),  the  plaintiff  com- 
plains of  an  injury  to  his  natural  right.  That  decision  was  approved  and  confirmed 
in  Rawstron  v.  Taylm- {\\  Exch.  369),  and  Broadbent  v.  Ramsbotham  (11  Exch.  602). 
The  former  case  decided  that  the  owner  of  land  has  an  unqualified  right  to  drain  it 
for  agricultural  purposes,  in  order  to  get  rid  of  mere  surface  water,  the  supply  of  the 
water  being  casual,  and  its  flow  following  no  regular  or  definite  course.  Broadbent  v. 
Ramsboiham  is  to  the  same  effect.  In  JFood  v.  Waud  (3  Exch.  748)  the  right  was 
treated  as  ex  jure  naturae,  and  therefore  not  destroyed  by  unity  of  seisin.  Then  if 
the  enjoyment  depends  on  natural  right,  what  distinction  is  there  in  principle  between 
surface  and  underground  water?  Here  the  defendant  has  abstracted  the  water,  not 
in  the  reasonable  and  ordinary  use  of  it,  but  to  the  injury  of  the  right  which  the 
plaintiff  has  enjoyed  for  sixty  years. 

Sir  F.  Kelly  (with  whom  was  Lush  and  Miller)  for  the  defendant.  The  claim 
cannot  be  supported  either  on  principle  or  authority.  The  use  of  water  is  necessarily 
of  common  right.  If  the  claim  could  be  enforced  it  would  [177]  lead  to  absurd  and 
mischievous  consequences.  The  plaintifl"  insists,  that  by  the  mere  possession  of  a  mill 
he  is  entitled  as  of  right  against  all  mankind,  that  the  quantity  of  water  which  has 
heretofore  existed  above  the  mill  shall  continue  to  flow  for  ever,  and  that  he  may  sue 
any  one  who  intercepts  it  at  any  part  of  its  natural  course  before  it  reaches  the 
stream :  therefore  he  would  have  a  right  of  action  under  whatever  circumstances  it 
was  intercepted,  provided  the  quantity  taken  interfered  with  the  working  of  the  mill. 
Suppose  the  quantity  adequate  to  work  the  mill  amounted  to  900,000  gallons  a  day, 
the  plaintiff  claims  a  right  to  maintain  an  action  against  any  one,  not  who  takes  water 
out  of  the  stream,  but  who  intercepts  it  in  any  part  of  its  natural  course  to  the 
stream,  whereby  that  quantity  is  diminished.  Again,  suppose  that  for  more  than 
twenty  years  there  were  no  houses  on  the  banks  of  the  stream  above  the  mill,  and 
then  that  a  town  grew  up  and  numerous  houses  were  erected  on  each  side  of  the  river, 
the  proprietors  of  those  hrst  erected  might  incur  no  liability  ;  but  as  soon  as  so  many 
wells  were  sunk  as  to  diminish  the  supply  to  the  mill  of  900,000  gallons  per  day, 
those  parties  would  be  liable  to  an  action.  Dickinson  v.  The  Grand  Junction  Canal 
Company  (7  Exch.  282)  is  the  only  authority  on  which  the  plaintiff  can  rely ;  but 
there  it  was  not  necessary  that  the  point  should  be  decided,  because,  under  the  act 
of  parliament,  whenever  the  company  took  water  from  the  rivers  for  the  use  of  their 
canal,  they  were  bound  to  supply  the  mills  with  an  equal  quantity  from  their  reservoir. 
In  Dickinson  v.  The  Gh-and  Junction  Canal  Company  the  Court  said  that  the  mill  owner 
was  not  only  entitled  to  the  water  in  the  stream,  but  to  all  that  was  necessary  for 
working  his  mill,  in  its  way  to  the  stream  throughout  the  whole  length  [178]  of  its 
natural  course.  If  that  were  so,  the  mill  owner  would  be  entitled  to  the  I'ain  which 
fell  from  the  heavens,  and  before  it  reached  the  earth,  for  its  natural  course  is  from 
the  clouds  to  the  earth,  and  through  the  earth  to  the  stream.  What  ground  in  law 
is  there  for  the  distinction  as  to  reasonable  use  or  decree  1     It  has  been  conceded  that 

{b)  See  Dickinson  v.  'The  Grand  Junction  Canal  Company,  15  Beav.  260. 
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each  proprietor  of  a  house  may  sink  a  well  and  use  the  water  for  domestic  purposes ; 

therefore  the  right  of  the  mill-owner  must  be  subject  to  the  right  of  the  individual 

proprietors ;  then  why  may  they  not  unite  and  sink  one  large  well  for  their  common 

use  1     That  is  all  that  has  been  done  here  :  instead  of  a  thousand  wells,  one  artesian 

well  has  been  sunk.     There  is  nothing  unreasonable  in  that.     Here  is  a  district  of 

many  thousand  acres,  and  it  is  impossible  to  say  at  what  particular  spot,  or  in  what 

quantity,  the  water  is  abstracted  before  it  reaches  the  river.     What  is  a  reasonable 

purpose,   and  where  does  the  right  of  action  begin?     Suppose  each  inhabitant,  in 

addition  to  using  the  water  for  washing  and  other  domestic  purposes,  chose  to  brew 

his  own  beer,  could  it  be  said  that  he  would  be  liable  to  an  action,  and  if  not,  why 

may  not  a  brewer  sink  a  well  sufficiently  large  to  supply  all  the  inhabitants  with  beer  1 

If  it  be  lawful  for  families  to  take  the  water  for  ordinary  domestic  consumption,  is  it 

not  equally  lawful  for  a  tradesman  to  take  it  in  order  to  supply  them  1     In  Com.  Dig. 

"  Action  upon  the  Case  for  a  Nuisance  "  (C),  it  is  said,  that  no  action  will  lie  "  if  a  man 

use  water  in  his  own  land  out  of  a  watercourse  running  through  his  land  to  the  pond  of 

B.,  whereby  B.'s  pond  is  not  so  full,  if  he  does  not  divert  the  watercourse  :  Per  St.  John 

at  Sufiblk  Ass.,  1657,  between  Smart  and  Stisted."   The  authorities  on  this  subject  apply 

exclusively  to  water  forming  part  of  a  stream  or  watercourse,  and  visible  to  the  eye. 

Water  is  publici  [179]  juris,  subject  to  the  use  of  it  by  each  person  under  or  through 

whose  land  it  flows,  so  that  he  uses  it  in  reasonable  quantities,  and  does  not  divert  its 

course.     If  this  had  been  the  case  of  water  flowing  above  ground,  the  mill-owner's  right 

would  have  been  clearly  subject  to  the  right  of  the  other  proprietors  who  took  it  for 

reasonable  purposes,  even  though    the  result  might  be  absolutely  to  stop  the  mill. 

Here  water  is  taken  which  flows  under  ground  ;  but  it  is  taken  by  the  proprietors  of 

the  ground,  and  it  is  below  the  surface  of  the  land  which  they  occupy  :  moreover  they 

have  taken  it,  not  for  their  own  purposes,  but  for  the  domestic  and  sanitary  purposes 

of  the  inhabitants  of  the  district  through  which  the  water  flows.     In  Adon  v.  Blwidell 

(12  M.  &  VV.  324)  Tindal,  C.  J.,  points  out  the  distinction  between  the  case  of  surface 

water  and  underground  water,  both  as  regards  the  origin  of  the  law  as  to  running 

streams,  and  the  consequences  which  would  result  if  the  same  law  was  made  applicable 

to  springs  beneath  the  surface.     It  is  argued  that  the  true  principle  is  not  acquiescence  : 

if  not,  it  follows  that  there  must  be  some  positive  and  absolute  right  to  the  water. 

If  twenty  yeai-s  enjoyment  constitutes  the  right,  it  must  proceed  on  the  gi'ound  that 

those  who  had  the  means  of  preventing  its  exercise  have  acquiesced  in  it.     But  the 

owner  of  the  soil  cannot  tell,  without  expensive  experiments,  whether  or  no  the  water 

flows  under  his  ground.     The  only  distinction  between  this  case  and  Actoii  v.  Bhindell 

(12  M.  &  \V,  324)  is,  that  here  the  plaintiff  is  the  owner  of  a  mill.     How  can  a  user 

for  twenty  years  establish  a  prescriptive  right  against  the  right  of  every  inhabitant 

of  the  district  to  use  water  under  his  own  land  for  his  own  reasonable  purposes.     It 

is  true  that  in  IVood  v.  Waucl  (3  Exch.  748)  the  water  diverted  flowed  from  an  artificial 

watercourse,  but  it  was  [180]  water  which,  if  that  artificial  channel  had  not  been 

formed",  would  have  flowed  into  the  natural  stream,  upon  the  banks  of  which  the 

plaintiff's  mill  was  situated.     SmilJi  v.  Ktnrick  (7  C.  B.  515)  is  also  an  authority  in 

the  defendant's  favour.     There  Maule,  J.,  maintained  the  doctrine  laid  down  in  Acton 

V.  Bhindell  (12  M.  &  W.  324).     The  maxim  "sic  utere  tuo  ut  alienum  non  Isedas" 

does  not  apply  to  the  defendant,  but  to  the  plaintifi",  who  seeks  to  use  his  property 

in  a  manner  which  would  deprive  the  whole  district  of  the  supply  of  water.     Embrey 

V.  Owtn  (6  Exch.  353)  was  a  case  of  surface  water.     There  is  no  authority  confirming 

the  doctrine  laid  down  in  Dickinson  v.  The  Grand  Junction  Canal  Company,  but  on  the 

contrary,  it  has  been  qualified,  if  not  overruled,  by  Rawdron  v.  Taylor  and  Broadbcnt 

V.  MamsbotJiam. 

Bovill,  in  reply.  There  is  no  presumption  that  the  persons  who  are  now  supplied 
with  the  water  are  the  same  as  those  who  took  it,  each  for  himself,  before  this  well 
was  made  ;  or  that  it  was  taken  by  them  in  the  same  quantity  as  now  ;  indeed  the 
presumption  is  the  other  way.  The  defendant  does  not  deny  that  the  right  is  ex 
jure  and  incident  to  the  soil ;  if  so,  there  must  be  some  limit  to  the  use  :  there  cannot" 
be  a  right  to  take  the  whole  by  sinking  a  well  to  any  depth.  The  right  is  to  the 
water  percolating  through  the  ground,  and  not  to  all  that  is  found  there.  Eawstron  v. 
Taylor  only  decided  that  the  owner  may  drain  his  land  for  agricultural  purposes. 
Broadbent  v.  Kamsbotham  was  a  case  of  surface  water.  All  the  cases  limit  the  right  to 
the  reasonable  enjoyment  of  the  laud  as  owner,  and  the  reasonable  use  of  the  water. 
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There  is  no  practical  difficulty  in  ascertaining  what  is  a  reasonable  use,  and  it  must 
always  [181]  vary  with  lefeience  to  the  particular  circumstances  of  each  case.  Smith 
V.  Kenrick  was  the  case  of  an  artificial  excavation. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  judgment  of  all  the  members 
of  the  Court,  except  Coleridge,  J.,  was  delivered  by 

Cresswell,  J.  I  am  of  opinion  that  our  judgment  in  this  case  must  be  in  favour 
of  the  defendant  in  error. 

In  coming  to  this  conclusion,  I  adopt  the  statement  of  the  law  with  regard  to  the 
right  to  flowing  water  made  in  Embrey  v.  Owen  (6  Exch.  369),  and  it  may  be  convenient 
to  read  the  passage  as  printed  in  that  book.  "  The  right  to  have  the  stream  to  flow 
in  its  natural  state  without  diminution  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes ;  but  flowing  water  is  publici  juris,  not  in  the  sense 
that  it  is  a  "  bonum  vacans,"  to  which  the  first  occupant  may  acquire  an  exclusive 
right,  but  that  it  is  public  and  common  in  this  sense  only,  that  all  may  reasonably 
use  it  who  have  a  right  of  access  to  it ;  that  none  can  have  any  property  in  the  water 
itself,  except  in  the  particular  portion  which  he  may  choose  to  abstract  from  the 
stream  and  take  into  his  possession,  and  that  during  the  time  of  his  possession  only  :  see 
5  B.  &  Ad.  24.  But  each  proprietor  of  the  adjacent  land  has  the  right  to  the  usufruct 
of  the  stream  which  flows  through  it." 

The  owner  of  a  mill  on  a  flowing  stream  is  in  the  same  position  as  a  riparian 
proprietor ;  he  can  have  no  larger  right  than  that  which  he  has  by  nature  against 
those  above  or  below  him,  unless  it  has  been  acquired  by  adverse  user.  A  party, 
whether  mill-owner  or  riparian  owner,  suing  for  [182]  abstraction  of  water,  must 
establish  a  right  either  jure  naturae  or  by  user,  and  in  the  latter  case  the  user  must 
be  such  as  to  establish  a  servitude  affecting  the  land  through  which  the  water 
flows.  Every  riparian  owner  is  by  nature  subject  to  the  natural  rights  of  those 
lower  down,  which  are  in  the  nature  of  a  servitude  imposed  on  his  land, — a  servitude 
*'  ne  facias." 

Let  us  inquire  whether  this  servitude,  imposed  by  nature  or  by  user,  can  extend 
to  water  oozing  through  land  near  a  flowing  stream,  and  which,  if  not  intercepted, 
would  find  its  way  into  that  stream. 

None  of  the  text  books  or  decisions,  in  which  an  attempt  has  been  made  to  define 
the  rights  of  riparian  owners  to  flowing  water,  have  extended  them  beyond  some 
definite  ascertained  flowing  stream,  with  the  exception  of  Dickinson  v.  The  Grand 
Junction  Canal  Company  (7  Exch.  282). 

To  extend  them  further  would  interfere  with  rights  of  the  landowner  which  have 
never  yet  been  disputed.  Thus  a  riparian  owner  Ctinnot  divert  a  flowing  stream  for 
any  purpose,  whether  for  irrigating  or  draining  his  land,  or  any  other,  to  the 
prejudice  of  other  riparian  owners.  But  it  has  never  yet  been  held,  nor  was  it 
contended  on  the  argument  of  this  case,  that  a  man  might  not  drain  his  land  and  so 
abstract  water  oozing  through  it,  although  such  water  would  otherwise  have  found 
its  way  to  a  flowing  stream.  Nor  has  it  been  contended  that  an  owner  of  land, 
situate  near  a  flowing  stream,  may  not  make  a  pond  for  use  or  ornament,  although 
water  would  ooze  into  it  which  otherwise  would  have  gone  into  the  stream ;  but  he 
could  not  for  any  of  these  purposes  abstract  water  from  a  flowing  stream.  Again,  the 
owner  of  land  near  a  flowing  stream  has  hitherto  been  supposed  to  have  the  right  of 
preventing  [183]  water  from  oozing  into  his  land  from  higher  ground,  provided  he 
does  not  throw  it  back  upon  his  neighbours  ;  but  he  can  no  longer  do  that  if  water 
so  percolating  is  to  be  put  on  the  same  footing  a?  a  naturally  flowing  stream  ;  for  that 
he  cannot  lawfully  divert,  even  for  the  purpose  of  preventing  injury  to  his  land.  But 
if  he  may  prevent  the  water  from  coming  into  his  land,  why  should  he  not  allow  it 
to  come,  and  then  collect  and  use  it  'I  And  to  allow  this  would  be  in  direct 
conformity  with  the  two  recent  decisions  of  the  Court  of  Exchequer  :  Rawstron  v. 
Taylm-  (11  Exch.  369),  and  Broadbent  v.  Eamsbotlmm  (id.  602). 

There  are  two  cases  in  our  books,  and  I  believe  two  only,  which  support  a  claim  to 
water  not  in  a  flowing  stream,  Balston  v.  Bensted  (I  Camp.  463),  and  Dickinson  v.  The 
Gi'and  Junction  Canal  Gmn'pany  (7  Exch.  282).  In  the  former  of  those  cases,  Lord 
Ellenborough  said  "  that  there  could  be  no  doubt  but  that  twenty  years'  exclusive 
enjoyment  of  water  in  any  particular  manner,  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it."     His  lordship  is  not  reported  to  have  explained  the 
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nature  of  the  presumption  to  be  made,  but  at  that  period  it  seems  to  have  been 
supposed  that  the  right  of  a  riparian  owner  arose  out  of  some  presumption  of  a  grant 
by  those  higher  up  the  stream ;  it  is  therefore  probable  that  in  the  case  then  before 
him,  which  related  to  the  water  springing  up  in  the  plaintiff's  land,  he  meant  that  an 
enjoyment  of  it  for  twenty  years  raised  a  presumption  of  a  grant — a  presumption  not 
generally  made  against  those  who  had  no  knowledge  of  the  existence  of  that  which 
they  are  to  be  presumed  to  have  granted,  and  I  do  not  understand  that  any  one  has 
insisted  in  this  case  upon  the  doctrine  of  [184]  presumption,  which  was  altogether 
repudiated  in  the  other  case  alluded  to,  Dickinson  v.  The  Grand  Junction  Canal 
Company,  where  Lord  Chief  Baron  Pollock,  in  giving  the  judgment  of  the  Court,  says, 
"  We  consider  it  as  settled  law  that  the  right  to  have  a  stream  running  in  its  natural 
course  is  not  by  a  presumed  grant  from  long  acquiescence  on  the  part  of  the  riparian 
proprietors  above  and  below,  but  is  ex  jure  naturae,  and  an  incident  of  property,  as 
much  as  the  right  to  have  the  soil  itself  in  its  natural  state,  unaltered  by  the  acts  of  a 
neighbouring  proprietor,  who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his  land." 
It  would  seem  therefore  that  the  Court  of  Exchequer,  as  constituted  when  that 
judgment  was  given,  would  not  have  rested  an  opinion  in  favour  of  the  plaintiff,  in 
Balston  v.  Bensted,  on  the  ground  stated  by  Lord  Ellenborough. 

But  in  the  case  of  Dickinson  v.  The  Grand  Junction  Canal  Company,  which  was  a  case 
stated  by  order  of  the  Master  of  the  Eolls  for  the  opinion  of  that  Court,  questions 
were  put  involving  the  right  of  a  man  to  sink  a  well  in  his  own  ground,  and  intercept 
water  which  would  have  percolated  and  gone  through  the  intervening  strata  into  a 
flowing  stream.  Amongst  others,  these  two  questions  were  put,  viz.,  "  first,  whether  the 
Company,  by  digging  the  said  well  at  Cow  Roast,  and  pumping  the  water  thereout, 
and  thereby  diverting  and  preventing  from  flowing  into  the  River  Bulbourne,  and 
pumping  into  the  said  summit  level  of  the  canal  a  quantity  of  underground  water, 
which  in  the  natural  and  accustomed  course  of  such  water,  anterior  to  and  at  and  ever 
since  the  11th  of  September,  1847,  would  have  flowed  under  ground  into  the  River 
Bulbourne,  and  which  water  would  in  the  natural  and  accustomed  course  of  the 
Rivers  Bulbourne  and  Gade,  [185]  have  flowed  to  the  mills  of  the  plaintiflFs,  and  been 
applicable  to  the  working  thereof,  and  have  thereby  prevented  the  plaintiffs  from 
working  their  mills  so  beneficially  as  they  otherwise  might  and  could  and  would  have 
done,  have  violated  the  58  Geo.  3,  c.  xvi.,  and  the  articles  of  agreement  of  the  11th 
of  September,  1817,  or  either  and  which  of  them,  or  have  rendered  themselves  liable 
to  an  action,  irrespective  of  the  said  act  of  parliament  and  agreement.  Secondly, 
whether  the  Company  by  digging  the  said  well  at  Cow  Roast,  and  pumping  the 
water  thereout,  and  thereby  diverting  and  preventing  from  flowing  into  the  River 
Bulbourne,  and  pumping  into  the  said  summit  level  of  the  canal  a  quantity  of  under- 
ground water,  which  would  otherwise  have  percolated  and  gone  through  the 
intervening  chalk  and  earth  under  ground,  and  would  in  the  natural  and  accustomed 
course  of  the  Rivers  Bulbourne  and  Gade,  have  flowed  to  the  mills  of  the  plaintiffs 
and  been  applicable  to  the  working  thereof,  and  have  thereby  prevented  the  plaintiffs 
from  working  their  mills  so  beneficially  as  they  otherwise  might  and  could  and  would 
have  done,  have  violated  the  58  Geo.  3,  c.  xvi.,  or  the  articles  of  agreement  of  the 
11th  of  September,  1817,  or  either  and  which  of  them,  or  have  rendered  themselves 
liable  to  an  action  irrespective  of  the  said  act  of  parliament  and  agreement."  The 
Lord  Chief  Baron  answers  them  in  these  terms  : — "  With  respect  then  to  the  right  of 
action  of  the  mill-owners,  at  common  law,  against  the  Company,  for  abstracting  water 
which  actually  had  formed  a  part  of  the  stream  of  the  rivers  Gade  and  Bulbourne  by 
sinking  the  well,  we  think  that  the  Company  are  liable  for  sinking  the  well.  As  to 
the  abstraction  of  the  water  which  never  did  form  part  of  the  rivers,  but  has  been 
prevented  from  doing  so  in  its  natural  course,  by  the  excavation  of  the  well,  whether 
the  water  was  part  of  an  [186]  underground  water  course,  or  percolated  through  the 
strata,  we  are  also  of  opinion  that  an  action  would  lie.  The  mill-owners  were  entitled 
to  the  benefit  of  the  stream  in  its  natural  course,  and  they  are  deprived  of  part  of  that 
benefit  if  the  natural  supply  of  the  stream  is  taken  away."  The  subject  is  dismissed 
with  this  simple  assertion  of  the  right,  and  we  are  not  in  possession  of  the  reasoning 
by  which  the  Court  arrived  at  that  conclusion.  Another  point  decided  in  that  case, 
viz.,  that  the  Company  by  sinking  a  well  had  broken  their  agreement,  rendered  the 
rights  of  the  parties  at  common  law  immaterial  to  the  decision  of  the  case,  and  which 
may  account  for  the  dismissal  of  this  novel  point  with  so  little  observation ;  and  in 
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Broculhent  v.  Ramshotham,  the  case  having  been  cited  in  argument,  Parke,  B.  observed, 
"That  case  only  decided  that  if  a  person  has  a  right  to  a  stream  jure  naturae,  he  has 
a  right  to  its  subterranean  course."  If  it  went  beyond  that  it  appears  to  have  been 
repudiated  by  the  same  Court  in  Eawstron  v.  Taylor  and  Broadbent  v.  Ramshotham,  and 
I  think  rightly ;  and  adopting  the  law  as  laid  down  in  these  two  latter  cases,  I  am  of 
opinion  that  the  action  cannot  be  maintained,  and  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Coleridge,  J.  The  parties  in  this  case  are  a  mill-owner  on  the  one  hand,  the 
plaintiff,  the  Local  Board  of  Health  for  the  town  of  Croydon,  represented  by  the 
defendant,  on  the  other.  The  plaintiff,  after  entitling  himself  to  the  flow  of  a  stream 
called  the  River  Wandle,  for  the  purpose  of  working  and  using  his  mill,  and  for  the 
more  convenient  enjoyment  of  it,  complains  in  his  declaration  that  the  defendant 
has  wrongfully  abstracted  and  prevented  the  flow  of,  and  diverted  the  water  of  the 
said  stream  away  from  the  mill,  and  also  wrongfully  abstracted  and  prevented  [187] 
and  intercepted  the  flow  of,  and  diverted  water  which  ought  to  have  flowed  into  the 
said  stream  and  to  the  said  mill,  by  digging  and  sinking  a  well  near  to  the  said 
stream  and  taking  the  water  of  the  said  well. 

The  defendant  pleads  "  not  guilty,"  by  statute.  The  case  has  been  referred,  and 
the  arbitrator  has  found  the  facts  specially : — He  has  found  the  plaintiff's  right  and 
mode  of  enjoyment  for  upwards  of  sixty  years  before  the  committing  of  the  acts  com- 
plained of  and  before  action  brought.  He  has  acquitted  the  defendant  from  any 
abstraction  of  water  from  the  stream  itself ;  but  he  finds  a  considerable  abstraction 
from  one  of  the  sources  of  supply  to  the  stream.  He  finds  that  large  quantities  of 
the  rainfall,  in  a  district  of  many  thousand  acres,  sink  into  the  upper  ground,  and 
then  flow  and  percolate  through  the  strata  to  the  River  Wandle, — in  some  instances 
rising  to  the  surface,  as  springs,  and  flowing  as  surface  streams  into  the  river ;  in  other 
instances  finding  their  whole  way  under  ground  into  the  river  by  lines  and  courses 
which  continually  vary  from  natural  causes ;  but  that  the  general  flow  of  large 
quantities  of  water  to  the  river  thus  takes  place,  and  if  they  are  not  interfered  with, 
or  intercepted,  they  form  considerable  sources  of  supply  to  the  river  above  the 
plaintiff's  mill. 

He  further  finds  that  the  precise  or  complete  effect  of  sinking  a  new  well  and 
pumping  from  it,  in  any  part  of  the  district,  cannot  be  known  beforehand,  nor  when 
it  will  appear ;  but  the  natural  effect  of  abstracting  a  large  quantity  of  water  at  any 
spot  of  the  district  is  to  diminish  the  quantity  at  every  other  spot  in  it,  and  the 
natural  effect  to  be  reasonably  expected  from  sinking  a  new  well  in  the  district,  and 
from  almost  continually  pumping  thence  large  quantities  of  water  for  a  long  time, 
must  be  the  sensible  diminution  of  the  water  supply  of  springs  and  streams  in  the 
vicinity. 

[188]  He  further  finds  that  the  defendant  has  sunk  a  well  seventy-four  feet  in 
depth  in  a  piece  of  land  belonging  to  himself  in  the  district,  the  well  being  sunk  at 
about  a  quarter  of  a  mile  from  the  commencement  of  the  river ;  that  he  has  also 
erected  pumps  and  steam  engines,  and,  with  slight  periods  of  intermission,  has  pumped 
water  from  the  well  for  the  supply  of  the  town  at  the  rate  of  500,000  or  600,000 
gallons  daily.  Part  of  this  water  was  flowing  and  finding  its  way  underground  through 
the  strata  in  the  manner  above  described  towards  the  river,  and  but  for  its  having 
been  thus  intercepted  would  have  reached  the  river  above  the  plaintiff's  mill,  would 
have  found  its  way  to  the  mill,  and  have  been  applicable  and  serviceable  to  and  for 
the  working  of  it ;  and  this  in  sufficient  quantities  to  have  been  of  sensible  value  in 
and  towards  the  working  of  the  mill. 

Upon  this  statement  the  plaintiff's  previous  enjoyment  is  clear ;  his  right  to  it  is 
also  clear.  It  is  clear  that  the  defendant  by  his  act  has  diminished  it ;  and  that  he 
has  done  so  by  acts  of  which  "  the  natural  effect  to  be  reasonably  expected  "  was  to 
produce  the  injurious  consequences,  which  have  in  fact  resulted ;  and  although  the 
precise  or  complete  effect  of  merely  sinking  the  well,  or  of  pumping  from  it,  could  not 
be  known  beforehand,  nor  when  it  would  appear,  yet  he  must  now  be  taken  to  have 
known  before  his  continual  pumping  that  those  consequences  would  result.  The 
question  then  is,  whether  any  action  is  maintainable  against  him  for  these  acts ;  and 
I  am  of  opinion  that  this  question  is  to  be  answered  in  the  affirmative. 

I  suppose  that  if  the  same  acts,  which  are  now  complained  of  in  respect  of  sub- 
terranean water,  had  been  done  in  respect  of  water  on  the  surface,  the  plaintiff''s  right 
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and  the  injurious  consequences  to  that  right  and  its  enjoyment  being  supposed  to  be 
the  same  as  now  found,  no  question  [189]  could  have  been  made  as  to  the  right  of 
action.  The  rights  of  the  owner  of  land  by  or  through  which  water  flows,  merely  as 
such  owner,  and  apart  from  any  prescriptive  title,  are  now  well  settled ;  and  I  do  not 
know  where  they  are  more  clearly  stated  than  by  Chancellor  Kent  in  his  Commentaries, 
vol.  3,  pp.  439,  441.  The  whole  passage  is  extracted  in  the  judgment  of  the  Court  of 
Exchequer  in  Embrey  v.  Oiven  (6  Exch.  369),  and  therefore  I  need  not  now  repeat  it. 
But  this  passage  is  in  strict  accordance  with  the  law  of  this  country,  as  propounded  in 
Mason  v.  Hill  (5  B.  &  Ad.  1),  and  adopted  in  Acton  v.  Blmdell  (12  M.  &  W.  349)  by 
the  Court  of  Exchequer  Chamber.  But  the  passage  in  Kent  is  important,  because  it 
states  correctly  not  only  the  general  nature  of  the  right  in  the  absence  of  all  inter- 
ference with  it  by  prescription  or  otherwise,  but  the  limitations  in  the  mode  and 
extent  of  enjoyment,  which  are  involved  in  the  very  nature  of  the  right  itself.  There 
is  no  general  property  in  the  water  any  more  than  in  light,  or  air,  but  a  right  to  use 
it  as  it  flows — and  this  extending  equally  to  all  the  riparian  proprietors,  above  and 
below  :  but  this  right  involves,  almost  necessarily,  that  of  abstraction  and  temporary 
diversion  for  the  purposes  which  are  essential  to  the  enjoyment  or  profitable  use  of  the 
property  through  or  by  which  the  water  flows,— this  right  however  restrained  in  the 
measure  of  its  exercise  by  a  due  consideration  for  the  equal  rights  of  riparian  proprietors 
below  or  above.  If  even  the  reasonable  necessities  of  one  riparian  were  the  only  limit 
to  his  right  of  abstraction,  he  might,  where  the  supply  of  water  was  limited,  exhaust 
the  whole.  But  this  he  cannot  do,  for  then  he  would  violate  the  equal  rights  of  all 
below  him.  Accordingly  we  find  in  a  note  to  the  passage  in  Kent,  p.  440,  two  cases 
from  the  American  Reports  referred  to,  [190]  Arnold  v.  Foot  (12  Wendell,  330)  and 
Brown  v.  Best  (1  Wilson,  174),  deciding  this.  In  the  former,  where  a  spring  of  water 
rose  in  the  land  of  A.,  and  runs  a  stream  in  the  land  of  B.,  it  was  held  that  A.  had  no 
right  to  divert  the  stream  from  its  natural  channel  to  irrigate  his  land,  if  he  thereby 
exhausted  the  running  stream  :  though  there  can  be  no  doubt  that  this  would  have 
been  a  perfectly  legitimate  mode  of  exercising  his  natural  rights  as  a  riparian,  if  he 
thereby  had  not  abridged  the  natural  or  conventional  rights  of  any  riparian  proprietor 
lower  down  the  stream.  These  common  and  equal  rights,  I  need  hardly  say,  may  be 
varied  to  almost  any  extent  by  usage  or  prescription  from  which  a  grant  must  be 
inferred,  or  by  express  grant.  It  follows,  of  course,  that  any  infringement  of  what  I 
may  call  the  natural  rights  of  a  co-riparian  in  the  first  case,  or  of  his  conventional 
rights  in  the  latter,  is  actionable  :  and  upon  this  footing,  as  we  know,  actions  are  very 
commonly  maintained,  the  rights  being  both  extremely  valuable  and  very  open  to 
infringement. 

But  in  the  case  of  Acton  v.  Blundell  before  mentioned,  the  law  in  respect  to  sub- 
terranean water  came  to  be  considered,  and  a  different  principle  was  laid  down.  It  is 
necessary  therefore  now  to  examine  what  that  case  decided,  and  what  principle  it  laid 
down  :  if  its  decision  governs  this  case,  I  for  one  should  be  of  opinion  that  in  a 
co-ordinate  Court  we  ought  to  act  upon  it,  whether  approving  it  or  not,  and  leave  it 
to  be  reviewed,  and  overruled  if  thought  proper,  in  the  House  of  Lords.  But  if  it 
does  not  by  its  decision  govern  the  case  in  hand,  we  are  at  liberty  to  consider  its 
principles  before  we  apply  them  to  materially  diff"erent  facts,  especially  if  we  find  that 
those  principles  have  already  been  thought  unsatisfactory,  and  that  decisions  have 
passed  inconsistent  with  them. 

Now  it  is  certain  that  Acton  v.  Blundell  does  not  decide  [191]  the  point  now  before 
us.  In  that  case  the  plaintiff's  right  stood  on  no  user  for  twenty  years,  and  in  the 
judgment  the  Court  expressly  states  that  it  intimates  no  opinion  whatever  as  to  what 
the  rule  of  law  might  be,  if  there  had  been  an  uninterrupted  user  of  the  plaintiff's 
right  for  more  than  the  last  twenty  years.  Here  the  plaintiff  relies  on  an  uninterrupted 
user  for  more  than  sixty  years,  he  stands  not  on  what  I  have  called  the  natural  right 
of  a  riparian  proprietor,  but  on  the  conventional  rights,  which  are  to  be  inferred  from 
that  user.  Whether  this  claim  can  be  made  out  or  not,  is  not  the  question  now, — it 
is  at  all  events  a  diff"erent  one,  and  was  not  in  question  in  Acton  v.  Blundell. 

We  are  therefore  at  liberty  to  examine  the  general  principles  laid  down  in  that 
case ;  and  in  the  first  place,  with  a  view  again  of  distinguishing  it  from  the  present,  I 
remark  that  in  establishing  the  distinction  for  which  it  contends,  between  superficial 
and  subterranean  waters,  the  judgment  assumes  certain  facts  ;  one  of  the  most  important, 
it  should  seem,  is  the  ignorance  which  the  landowner  has  of  the  course  of  springs  below 
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the  surface,  of  the  changes  they  undergo,  of  the  date  of  their  commencement,  and  so 
on.  I  confess  I  do  not  see  how  this  ignorance  is  material  in  respect  of  a  right  which 
does  not  grow  out  of  the  assent  or  acquiescence  of  the  land  owner,  as  in  the  case  of  a 
servitude,  but  out  of  the  nature  of  the  thing  itself ;  whether  material  however  or  not, 
it  cannot  in  any  pertinent  sense  be  said  to  exist  here ;  the  course  by  which  the  diverted 
water  here  percolates,  is  not  indeed  seen,  nor  has  it  any  one  channel  defined  by  visible 
banks,  but  its  direction  is  as  well  known  as  if  it  ran  in  such  a  channel  on  the  surface, 
and  is  regulated  by  as  ancient  and  well  known  and  as  unvarying  a  law  as  the  descent 
of  any  superficial  stream.  Further,  the  act  of  diversion  cannot  be  considered  an  act 
done  in  ignorance ;  the  plaintiffs  [192]  ancient  right  the  defendant  must  be  taken  to 
have  known,  and  that  the  uninterrupted  percolation  of  water  to  the  stream  was 
necessary  to  the  full  enjoyment  of  it ;  he  has  diverted  that  percolation  by  a  combination 
of  continued  acts,  of  which  the  arbitrator  finds  "the  natural  effect  to  be  reasonably 
expected,"  was  to  produce  the  injurious  consequences  actually  experienced.  What 
more  could  be  said  if  he  had  dammed  up,  and  turned  into  an  immense  reservoir,  all  or 
any  material  part  of  a  stream  flowing  superficially  to  the  supply  of  the  river'? 

But  let  me  now  examine  the  main  principle,  which  the  judgment  in  Acton  v.  Blundell 
lays  down,  in  the  conclusion,  as  governing  the  right  of  subterranean  water.  It  is  not 
stated  very  confidently,  or  very  precisely, — the  words  are  these  :  "  the  case  rather  falls 
within  that  principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  his 
surface ;  that  the  land  immediately  below  is  his  property,  whether  it  is  solid  rock  or 
porous  ground,  or  venous  earth,  or  part  soil,  part  water ;  that  the  person  who  owns 
the  surface  may  dig  therein,  and  apply  all  that  is  there  found  to  his  own  purposes  at 
his  free  will  and  pleasure,  and  that  if  in  the  exercise  of  such  right  he  intercepts  or 
drains  off  the  water  collected  from  under  ground  springs  in  his  neighbour's  well,  this 
inconvenience  to  his  neighbour  falls  within  the  description  of  damnum  absque  injuria, 
which  cannot  become  the  ground  of  an  action"  (12  M.  &  W.  353,  354). 

Why  water  in  a  natural  course  of  transit  under  ground  should,  as  such,  be  more  a 
subject  of  individual  property  than  water  flowing  above  ground,  is  not  explained ;  but 
passing  that  by,  it  seems  to  have  been  overlooked,  that  the  water  draining  from  under 
his  neighbour's  soil  into,  as  well  as  that  collected  in,  the  neighbour's  well,  must  on 
[193]  the  same  principle  be  the  neighbour's  property ;  indeed,  independently  of  this, 
it  is  well  established  that  water  collected  in  a  well  is  so  much  taken  from  the  common 
stock  and  reduced  into  possession,  and  become  the  subject  of  property.  Now  it  is 
certainly  a  novel  principle  that  by  an  operation  on  my  own  land,  I  may  both  excusably 
abstract,  and  lawfully  convert  to  my  own  use,  the  underground  property  of  my 
neighbour.  The  principle  to  be  practical  and  consistent  must  go  this  full  length, — 
it  must  not  merely  excuse  the  abstraction,  as  the  unavoidable  consequences  of  an  act 
lawful  in  itself,  but  it  must  also  justify  the  appropriation  of  the  water  abstracted,  and 
actually  make  what  was  my  neighbour's  property  my  own,  by  my  own  deliberate  act 
done  against  his  will,  and  with  a  full  knowledge  of  the  injury  I  inflict  thereby. 

But  again  let  it  be  conceded  that  this  principle  is  a  sound  one,  and  that  the 
landowner  has  a  property  in  the  water  percolating  through  and  under  his  land,  the 
question  still  arises,  and  is  a  wholly  distinct  one,  whether  such  property  in  the  subsoil, 
of  which  the  water  is  to  be  taken  to  be  a  part,  may  not  be  subjected  by  the  owner  to 
a  servitude  in  respect  of  the  mill-owner  on  the  bank  of  the  stream  below.  Why  may 
there  not  be  implied,  from  the  sixty  years'  enjoyment,  the  assent  and  agreement  of 
the  proprietors  of  the  bank  above  to  permit  such  a  transit  of  the  water  under  their 
respective  lands  to  the  river  as  is  essential  to  the  proper  working  of  the  mill,  without 
which  it  must  be  taken  there  never  could  have  been  that  usage,  on  which  the  right 
is  founded  1  What  is  there  in  the  fact  that  the  defined  visible  channel  is  wanting, 
when  the  existence  and  general  course  of  the  waters  is  known  as  certainly  as  if  seen 
and  defined,  which  makes  such  assent  and  agreement  an  unreasonable  implication  1  It 
is  to  be  remarked  too,  that  such  an  implication  is  not  inconsistent  with  the  supposition 
that  each  landowner  [194]  may  have  reserved  to  himself  the  right  of  the  reasonable 
and  ordinary  use  of  the  water  for  the  enjoyment  of  his  own  land  and  premises  :  it  is 
only  a  limitation  on  the  exclusive  and  unreasonable  use,  which  goes  beyond  the 
proportionate  wants  of  the  particular  property,  and  which,  as  I  have  pointed  out, 
cannot  be  enjoyed  without  an  encroachment  on  the  equal  rights  of  the  surrounding 
landowners. 

For  these  reasons  I  venture  to  disagree  with  what  is  laid  down  in  Acton  v.  Blundell, 


2H.  &N.  195.  RACKH  AM    r.  MARRIOTT  81 

both  as  to  the  nature  of  the  property 'in  subterranean  waters,  and  as  to  the  reasonableness 
of  acquiring  a  right  to  use  them  as  against  the  landowner  in  the  way  of  a  servitude 
upon  his  land  ;  and  it  is  a  great  satisfaction  to  me  to  think  that  I  am  not  without 
authority  in  this  disagreement.  In  Brnaclbent  v.  Ramsbotham  (25  L.  J.  Exch.  121), 
upon  that  case  being  named,  I  find  Baron  Parke  saying,  "that  case  decided  that  there 
is  no  right  to  a  well  unless  the  water  has  been  used  twenty  years.  This  Court,  and 
I  believe  all  other  Courts,  disapprove  of  that  part  of  the  judgment  which  denies  the 
natural  right  to  the  water."  And  in  Dickinson  v.  The  Gh'and  Junction  Canal  Company 
(7  Exch.  302),  the  very  point  now  to  be  decided  came  before  the  Court  of  Exchequer, 
and  that  Court  decided  in  favour  of  the  plaintiffs,  the  owners  of  ancient  mills,  entitled 
to  the  use  of  two  streams  for  the  working  of  their  mills,  against  the  defendants  who 
had  abstracted  subterranean  water,  which  had  never  reached  the  streams,  but  would 
have  done  so  in  its  natural  course  but  for  the  excavation  of  a  well  and  pumping  from 
it ;  and  whether  such  water  was  part  of  an  underground  watercourse  or  percolated 
through  the  strata,  the  Court  held  that  the  abstraction  was  equally  actionable. 

If  in  this  sort  of  conflict  of  authorities  we  are  to  decide  by  what  is  most  reasonable 
to  hold,  I  cannot  but  think  that  the  conclusion  here  must  be  in  favour  of  the  plaintiff. 
He  contends  only  for  the  preservation  of  that  which  he  and  [195]  those  whom  he 
represents  have  enjoyed  for  sixty  years  and  more,  he  does  not  desire  to  deprive  the 
defendant  of  the  reasonable  use  of  any  rights,  which  are  incident  to  him  as  owner  of 
land,  or  necessary  for  the  enjoyment  of  any  habitation  which  may  be  on  it,  or  for  its 
better  cultivation,  and  which  are  consistent  with  the  same  enjoyment  by  the  surrounding 
owners  of  land  ;  he  appeals  to  the  maxim  so  invaluable  in  the  reconcilement  of  conflicting 
rights,  and  of  such  undoubted  authority,  "  Sic  utere  tuo  ut  alienum  non  hiedas."  The 
defendant,  on  the  other  hand,  maintains  that  as  owner  of  one  piece  of  land  the  law 
allows  him,  if  he  will  use  the  mechanical  appliances  necessary,  to  absorb  the  supply  of 
water  of  the  whole  district — every  well  and  pump  in  every  property  and  messuage  in 
it,  however  ancient,  he  may  drain  dry  :  he  has  only  to  sink  his  well  deeper,  and  increase 
the  power  of  his  steam  engine,  and  he  may  do  this,  and  dry  up  the  river  at  its  source, 
as  well  as  intercept  the  latent  feeders.  If  the  law  is  so  for  him,  it  must  be  the  same 
for  each  and  all  of  his  neighbours,  and  his  exercise  of  his  so  called  right  might  be  put 
an  end  to  to-morrow  by  any  rival  association,  who  would  sink  deeper  than  he  has  done, 
or  use  more  powerful  engines.  It  would  seem  a  strange  state  of  the  law,  which 
sanctioned  such  uncertainty,  such  conflict,  and  such  disregard  of  ancient  enjoyment, 
rather  than  the  reasonable  and  peaceable  exercise  by  all  landowners  respectively,  of 
rights  which  are  only  irreconcileable  when  this  unreasonable  extremity  is  introduced. 

Discourse  the  argument  is  not  affected  by  the  fact,  that  the  defendant  represents 
the  Board  of  Health,  and  that  the  vast  body  of  water  which  he  abstracts  is  to  be 
distributed  beneficially  over  the  whole  district.  He  still  contends  for  a  principle, 
which  if  established  would  sanction  all  the  consequences  I  have  pointed  out,  which  might 
be  applied  by  any  speculative  individual  or  company  to  divert  the  water  [196]  supply 
of  any  district  to  a  distant  town  for  profit,  or  which  in  a  lesser  degree  might  enable 
one  manufacturer  to  ruin  another,  or  destroy  the  long  enjoyed  comforts  and  rights  of 
all  his  neighbours. 

I  am  of  opinion,  therefore,  that  our  judgment  ought  to  be  for  the  plaintiff. 

Judgment  affirmed. 


In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Rackham  v.  Marriott.  May  12,  1857.— In  answer  to  an  application  for  payment 
of  a  debt  the  debtor  wrote  as  follows :— "  I  do  not  wish  to  avail  myself  of  the 
Statute  of  Limitations  to  refuse  payment  of  the  debt.  I  have  not  the  means  of 
payment  and  must  crave  a  continuance  of  your  indulgence.  My  situation  as  a 
clerk  does  not  afford  me  the  means  of  laying  by  a  shilling;  but  in  time  I  may 
reap  the  benefit  of  my  services  in  an  augmentation  of  salary  that  may  enable 
me  to  propose  some  satisfactory  arrangement.  I  am  much  obliged  to  you  for 
your  forbearance."— Held,  in  the  Exchequer  Chamber,  affirming  the  judgment  of 
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the  Court  of  Exchequer,  that  the  letter  contained  no  sufficient  acknowledgment 
or  promise  to  take  the  case  out  of  the  Statute  of  Limitations. 

[S.  C.  26  L.  J.  Ex.  315 ;  3  Jur.  (N.  S.)  495  ;  5  W.  R.  572.     Explained,  Sidwell 
V.  Masmi,  1857,  p.  306,  post.] 

This  was  an  appeal  by  the  plaintiff  against  the  decision  of  the  Court  of  Exchequer 
making  absolute  a  rule  for  a  new  trial. (a) 

Milward  argued  for  the  plaintiff  (6)  (May  12).  The  letter  of  the  26th  January, 
1853,  amounts  to  a  conditional  promise  to  pay  when  the  defendant  is  able  ;  and  the 
condition  became  absolute,  for  the  jury  found  that  the  defendant  was  able.  The  letter 
must  be  read  in  conjunction  with  the  previous  application,  which  called  the  defendant's 
attention  to  the  claim,  and  stated  that  if  something  was  not  done  the  debt  would  be 
barred  by  the  Statute  of  Limitations.  In  Edmonds  v.  Goater  (15  Beav.  415),  the  defen- 
dant wrote  in  answer  to  an  application  for  payment  of  a  debt,  "  I  hope  to  be  in 
Hampshire  very  soon,  when  I  trust  everything  will  be  arranged  with  W.  (the  creditor) 
agreeable  to  her  wishes  ; "  and  that  was  held  by  Sir  J.  Komilly,  M.  R.,  [197]  a  sufficient 
promise.  So  in  Collis  v.  Stack  (1  H.  &  N.  605)  the  following  answer  to  an  application 
for  payment  was  held  sufficient. — "  I  shall  repeat  my  assurance  to  you  of  the  certainty 
of  your  being  repaid  your  generous  loan.  Let  matters  remain  as  they  are  for  a  short 
time  longer  and  all  will  be  right.  The  works  I  have  been  appointed  to,  but  they  are 
not  yet  worked  with  the  full  complement  of  labour ;  this  term  will  decide  the  matter." 
Tanner  v.  Smart  (6  B.  &  C.  603)  put  a  conditional  promise,  with  proof  of  ability  to 
pay,  on  the  same  footing  as  an  absolute  promise.  [Cockburn,  C.  J.  Here  the  defen- 
dant merely  expresses  a  hope  that  circumstances  will  enable  him, — not  to  pay,  but  to 
propose  a  satisfactory  arrangement,  and  he  says  that  he  will  not  avail  himself  of  the 
Statute  of  Limitations.  That  does  not  amount  to  a  promise  to  pay,  but  is  rather  the 
holding  out  an  inducement  to  the  plaintiff  to  let  him  alone,  and  trust  to  his  sense  of 
honour.]  The  defendant  intended  the  letter  to  operate  on  the  mind  of  the  plaintiff  as 
an  assurance  that  he  would  be  paid,  and  that  the  defendant  would  not  avail  himself 
of  the  statute.  [Coleridge,  J.  The  defendant  says  "  now  I  cannot  pay  ;  but  I  shall 
have  an  augmentation  of  salary  which  may  enable  me  to  make  a  satisfactory  arrange- 
ment." Cockburn,  C.  J.  That  may  mean  that  he  will  pay  by  instalments  or  give  a 
policy  of  insurance  on  his  life.]  Li  Gardner  v.  M'Mahon  (3  Q.  B.  561)  the  defendant's 
letter  contained  this  passage  :  "  As  you  have  mentioned  the  Limitation  Act ;  I  answer 
at  once,  that  I  am  ready  to  put  it  out  of  my  power  to  take  advantage  of  that  Act, 
and  will  immediately  give  3'ou  my  note  for  whatever  amount  is  due  to  you.  To  pay 
you  now  or  within  the  year  I  am  utterly  unable : "  and  Lord  Denman  in  his  judgment 
said,  "  when  the  debtor  says  before  the  six  years  have  elapsed,  (which  appears  to  me 
an  important  circumstance,)  'I  will  waive  the  statute,'  it  may  well  be  supposed  [198] 
that  the  creditor  on  his  part  has  forborne  to  sue,  relying  upon  this  undertaking  as 
preserving  his  right  of  action  in  future,  if  it  should  be  wanted : "  and  Patteson,  J., 
said,  "  the  defendant  admits  something  to  be  due,  though  he  does  not  agree  with  the 
plaintiff  as  to  the  amount ;  but  he  says,  '  I  will  not  avail  myself  of  the  statute,  and  will 
put  it  out  of  my  power  to  do  so.'  That  if  taken  alone  makes  a  promise.  The  expres- 
sions which  follow  do  not  qualify  that  promise."  [Cockburn,  C.  J.,  referred  to  Smith 
V.  Thome  (18  Q.  B.  134).]  In  that  case  there  was  no  proof  of  ability  to  pay.  Waters 
V.  The  Earl  of  Thanet  (2  Q.  B.  757)  supports  Gardner  v.  M'Mahon.  He  also  referred 
to  Humphreys  v.  Jones  (1  M.  &  W.  1). 

Brett  appeared  for  the  defendant,  but  was  not  called  upon  to  argue. 

Cockburn,  C.  J.  We  are  all  agreed  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  affirmed.  There  is  Jiere  an  acknowledgment  of  a  debt,  but  not  an 
acknowledgment  coupled  with  a  promise  to  pay,  either  on  demand,  or  at  a  future 
period  which  has  elapsed,  or  on  a  condition  which  has  been  fulfilled.  An  acknowledg- 
ment without  a  promise  is  not  sufficient  to  take  a  case  out  of  the  Statute  of  Limitations. 
Looking  to  the  current  of  authorities,  and  more  especially  to  the  last  case  on  the 
subject.  Smith  v.  Thorne  (18  Q.  B.  134),  and  being  of  opinion  that  the  principle  is 
applicable  to  the  present  case,  we  think  that  the  acknowledgment  must  amount  to  a 

(a)  See  the  case  1  H.  &  N.  234. 
'    '  {h)  Before  Cockburn,  C.  J.,  Coleridge,  J.,   Wightraan,  J.,  Cresswell,  J.,  Erie,  J., 
Williams,  J.,  Crompton,  J.,  and  Crowder,  J. 
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promise  to  pay  either  on  request,  or  at  a  future  period,   or  on  a  condition.     Here 
there  is  a  mere  expression  of  a  hope  to  make  some  satisfactory  arrangement,  not 
an  acknowledgment  coupled  with  a  promise  to  pay. 
Judgment  affirmed. 

[199]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Clerk  v.  Laurie,  Public  Officer,  &c.  May  13,  1857. — T.,  a  married  woman,  being 
entitled  for  her  separate  use  to  the  dividends  of  certain  government  stock  stand- 
ing in  the  name  of  the  plaintiff  as  her  trustee,  the  plaintiff  gave  to  the  defendants, 
a  banking  Company,  a  power  of  attorney  to  receive  the  dividends  and  at  the 
same  time  directed  them  to  pay  the  dividends  to  T.  T.  directed  the  defendants 
to  pay  the  dividends  to  S.  &  R,  bankers  at  Brussels,  to  whom  she  had  pledged 
them  for  advances  made  by  S.  &  B.  to  her  husband.  The  defendants  for  some 
time  paid  the  dividends  to  S.  &  B.,  but  at  length  T.  wrote  to  the  defendants  as 
follows: — "I  think  it  right  to  inform  you  that  in  consequence  of  the  death  of 
one  of  my  trustees,  as  well  as  my  having  left  Brussels,  I  have  been  obliged  to 
have  a  new  power  of  attorney  made  to  receive  my  own  dividends,  and  I  shall  not 
therefore  have  occasion  to  trouble  you  to  do  so."  No  new  power  of  attorney  was 
made  out  and  the  defendants  received  the  ensuing  half-yearly  dividend  and 
transmitted  it  to  S.  &  B.  The  plaintiff  having  sued  the  defendants  for  that 
dividend — Held,  in  the  Exchequer  Chamber,  that  the  letter  of  T.  did  not  amount 
to  a  revocation  of  the  authority  she  had  given  the  defendants  to  pay  the  money 
they  received  on  her  account  to  S.  &  B.,  and  consequently  that  the  plaintiff  could 
not  recover. 

[S.  C.  26  L.  J.  Ex.  317;  3  Jur.  (N.  S.)  647;  5  W.  R.  629.  Referred  to,  In  re 
Hannan's  Empress  Gold  Mining  and  Development  Company,  Carmichael's  case,  [1896] 
2  Ch.  648;  Frith  v.  Frith,  [1906]  A.  C.  261.] 

This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer  discharging  a  rule 
to  set  aside  a  verdict  for  the  plaintiff. (a)  (The  pleadings  and  facts  fully  appear  in  the 
report  of  the  case  in  the  Court  below. (i)) 

Bovill  (Lush  with  him)  argued  for  the  defendant  (May  12).(c)  First,  Mrs. 
Tyr^itt  had  no  power  to  revoke  the  authority  which  she  gave  the  Union  Bank  to 
receive  the  dividends ;  secondly,  assuming  that  she  had  the  power,  there  has  been  no 
revocation  in  fact.  If  Mrs.  Tyrwhitt  be  treated  as  a  married  woman,  she  was  incapable 
of  dealing  with  her  property  without  the  consent  of  her  husband ;  if  she  be  treated 
as  a  feme  sole,  she  would  have  a  right  in  equity  to  charge  her  separate  estate,  and 
having  done  so  for  a  valuable  consideration,  she  could  not  revoke  the  [200]  charge. 
This  was  not  a  simple  authority  to  receive  the  dividends,  but  an  authority  coupled 
with  an  interest,  and  therefore  irrevocable :  Gaussen  v.  Mwton  (10  B.  &  C.  731). 
[Williams,  J.  What  is  meant  by  an  authority  coupled  with  an  interest  being  irrevoc- 
able is  this, — that  where  an  agreement  is  entered  into  on  a  sufficient  consideration, 
whereby  an  authority  is  given  for  the  purpose  of  securing  some  benefit  to  the  donee 
of  the  authority,  such  an  authority  is  irrevocable.]  The  power  of  attorney  was  given 
by  the  plaintiff,  but  he  has  taken  no  step  to  revoke  it,  and  Mrs.  Tyrwhitt  is  now  pro- 
ceeding in  his  name  to  recover  money  which  has  been  paid  over  to  Messrs.  Salter  & 
Bigwood.  The  payment,  having  been  made  by  the  direction  of  Mrs.  Tyrwhitt,  was 
in  effect  a  payment  to  her.  [Cockburn,  C.  J.  The  trustee  directed  the  bankers  to 
receive  the  dividends  and  pay  them  to  Mrs.  Tyrwhitt,  and  he  now  sues  because  they 
have  not  done  so  :  the  bankers  say  that  they  have  paid  the  dividends  to  Mrs.  Tyrwhitt, 
because  they  have  paid  them  according  to  her  direction ;  the  plaintiff  says  "  no," 

(a)  See  the  case  1  H.  &  N.  452. 

(h)  It  was  stated  by  the  plaintiffs  counsel  that  the  letter  of  the  1st  July,  1853, 
was  not  in  evidence  at  the  trial. 

(c)  Before  Cockburn,  C.  J.,  Coleridge,  J.,  Wightman,  J.,  Cresswell,  J.,  Erie,  J., 
Williams,  J.,  Crompton,  J.,  and  Crowder,  J. 
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because  she  revoked  the  authority.]  She  had  no  power  to  do  so,  and  the  trustee 
never  executed  a  fresh  power  of  attorney.  [Wightraan,  J.  Suppose  Mrs.  Tyrwhitt 
had  said  to  the  bankers,  "  there  is  a  sum  of  money  due  to  me,  you  receive  it  for  me 
and  pay  it  over  to  Salter  &  Bigwood  who  have  made  me  advances ; "  could  she,  after 
the  bankers  had  received  the  money  but  before  they  paid  it  over,  have  required  them 
to  pay  it  to  her*?]  She  could  not  revoke  the  authority  to  pay  to  Salter  &  Bigwood. 
[Erie,  J.  In  equity,  a  married  woman  having  a  separate  estate,  without  a  clause  of 
anticipation,  may  create  a  charge  which  her  trustee  must  strictly  perform.]  Here 
there  was  no  interference  by  the  trustee  until  after  the  money  was  paid  over  to  Salter 
&  Bigwood.  [Erie,  J.  The  moment  the  money  [201]  was  in  the  hands  of  the  bank, 
it  became  the  property  of  the  husband.] 

J.  B  Karslake,  for  the  plaintiff.  The  question  is  whether,  as  between  the  plaintiff 
and  the  Union  Bank,  the  issue  which  was  on  the  defendant  has  been  proved  by  him. 
It  was  not  suggested  in  the  Court  below  that  the  letter  of  the  5th  of  October,  1855, 
did  not  operate  as  a  revocation  of  the  authority  to  pay  the  dividends  to  Salter  & 
Bigwood  :  it  was  treated  at  the  trial,  and  considered  by  the  Judge  as  being  in  point 
of  fact  a  revocation,  and  the  only  question  argued  below  was  whether  in  point  of  law 
the  authority  could  be  revoked.  The  defendant  has  not  proved  what  he  undertook 
to  prove;  viz.,  that  the  Union  Bank  paid  the  dividends  to  Mrs.  Tyrwhitt  by  payment 
to  Salter  &  Bigwood.  It  does  not  appear  by  the  record  that  the  plaintiff  is  a  trustee, 
and  if  not,  he  might  have  revoked  at  any  time.  No  doubt  Mrs.  Tyrwhitt  might  make 
a  valid  assignment  of  the  dividends,  but  the  question  is  not  whether  she  has  done 
something  which  operates  in  equity  as  a  valid  assignment  of  her  separate  estate,  but 
whether,  as  against  the  plaintiff,  the  Union  Bank  has  fulfilled  its  contract  by  paying 
the  dividends  to  Mrs.  Tyrwhitt.  If  Salter  &  Bigwood  filed  a  bill  in  equity  against 
the  plaintiff  as  trustee,  alleging  that  Mrs.  Tyrwhitt  had  assigned  the  dividends  to 
them,  of  which  the  Union  Bank  had  notice,  the  plaintiff  might  answer  that  before  he 
had  notice  of  that  assignment,  other  persons  had  made  advances  to  Mrs.  Tyrwhitt  on 
the  security  of  her  separate  estate ;  and  then  those  parties  would  be  brought  before 
the  Court  and  the  priority  of  claim  ascertained.  The  defendant  is  bound  to  shew 
that  there  has  been  a  valid  irrevocable  assignment  of  the  dividends  by  Mrs.  Tyrwhitt 
to  Salter  &  Bigwood  ;  but  there  was  nothing  more  than  a  mere  direction  to  the  Union 
Bank  to  pay  over  any  dividends  which  [202]  might  come  to  their  hands,  in  liquida- 
tion of  the  advances  made  to  Mrs.  Tyrwhitt.  The  bank  now  sets  up  the  jus  tertii, 
to  prevent  the  plaintiff,  the  owner  of  the  money,  from  receiving  it.  But  the  plaintiff's 
claim  arises  out  of  the  contract  between  him  and  the  bank ;  and  there  is  no  evidence 
that  he  was  a  party  to  the  arrangement  between  Mrs.  Tyrwhitt  and  Salter  &  Bigwood. 
It  is  a  question  for  a  Court  of  equity,  whether  there  was  a  valid  assignment  of  Mrs. 
Tyrwhitt's  separate  estate.     He  referred  to  Tullett  v.  Armstrong  (4  Beav.  319). 

Bovill,  in  reply.  The  plaintiff's  case  proceeds  on  the  assumption  that  the  Union 
Bank  was  authorized  to  receive  the  dividends ;  and  it  is  the  subsequent  application 
of  them  which  is  complained  of.  The  letter  of  the  5th  October,  1855,  cannot  there- 
fore be  used  as  shewing  a  revocation  of  the  authority  to  receive  the  dividends.  It  is 
clear  that  a  feme  covert  may  charge  her  separate  estate  :  Story's  Equity  Jurisprudence, 
s.  1393;  Roper's  Husband  and  Wife,  vol.  2,  p.  242,  2nd  ed.  The  rule  of  law  is  thus 
laid  down  in  Story  on  Agency,  s.  477  : — "  But  where  an  authority  or  power  is  coupled 
with  an  interest  or  where  it  is  given  for  a  valuable  consideration,  or  where  it  is  a  part 
of  a  security,  there,  unless  there  is  an  express  stipulation  that  it  shall  be  revocable, 
it  is  from  its  own  nature  and  character,  in  contemplation  of  law,  irrevocable,  whether 
it  is  expressed  to  be  so  upon  the  face  of  the  instrument  conferring  the  authority  or 
not."     [Williams,  J.,  referred  to  Smart  v.  Sanders  (5  C.  B.  895).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[203]  WiGHTMAN,  J.  We  are  of  opinion  that,  under  the  circumstances  stated  to 
us  upon  this  appeal,  the  plaintiff  is  entitled  to  recover ;  and  we  come  to  this  conclusion 
upon  the  ground  that  there  has  not  been  any  revocation  of  the  authority  given  to  the 
banking  Company  either  to  receive  the  dividends  upon  the  stock  standing  in  the 
name  of  the  plaintiff,  or  to  apply  them  to  the  payment  of  the  debt  from  Mr.  and  Mrs. 
Tyrwhitt  when  received. 

The  authority  to  receive  the  dividends  and  pay  them  to  Mrs.  Tyrwhitt  has  never 
been  revoked  by  the  plaintiff,  who  gave  it.     Mrs.  Tyrwhitt  had  no  power  to  revoke 
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that  authority,  nor  does  the  plaintiff  complain  that  the  defendants  were  not  warranted 
in  receiving  the  dividends  ;  indeed  the  action  itself  affirms  their  right  to  receive  them, 
but  the  ground  of  complaint  is,  that  they  ought  to  have  paid  the  money  to  Mrs. 
Tyrwhitt  herself, — that  though  a  payment  by  her  direction  to  Messrs.  Salter  &  Co. 
might  be  equivalent  to  a  payment  to  herself,  yet  that  the  authority  and  direction, 
which  she  had  given  to  the  defendants,  to  pay  the  money  which  they  received  for 
her,  to  Messrs.  Salter  &  Co.,  had  been  revoked  by  her  before  last  payment,  by  the 
letter  set  out  in  the  case,  and  that  in  consequence  their  subsequent  payment  to  Messrs. 
Salter  &  Co.  was  in  their  own  wrong.  We  are  of  opinion  that  that  letter  does  not 
amount  to  a  revocation  of  the  authority  she  had  given  the  defendants  to  pay  the 
money  they  received  on  her  account  to  Messrs.  Salter  &  Co. :  there  is  no  allusion 
whatever  to  them,  or  to  the  authority  to  pay  them  when  the  money  was  received. 
She  merely  says  that  in  consequence  of  the  death  of  one  of  the  trustees  she  has  been 
obliged  to  have  a  new  power  of  attorney  made  to  receive  her  own  dividends,  and  that 
she  would  not  trouble  them  any  longer  to  receive  them.  No  new  power  was  made, 
and  the  defendants  received  the  [204]  dividends  as  before ;  and  applied  them  as  they 
had  been  previously  directed  by  her  to  apply  them,  which  application  she  had  never 
revoked. 

We  have  come  to  this  conclusion  upon  a  ground  not  adverted  to  in  the  judgment 
of  the  Court  of  Exchequer,  and  it  has  therefore  become  unnecessary  to  consider  the 
grounds  upon  which  that  judgment  was  pronounced. 

Judgment  of  nonsuit  to  be  entered. 


In  the  Exchequer  Chaiuber. 
(Error  from  the  Court  of  Exchequer.) 

Scott  v.  The  Mayor,  Aldermen  and  Citizens  of  the  City  of  Manchester. 
May  13,  1857. — The  defendants,  a  municipal  corporation,  were  empowered  by 
act  of  parliament  to  construct  gas  works  and  to  supply  gas  and  sell  and  dispose 
of  the  coke  :  the  surplus  profits  to  go  in  reduction  of  the  water  rates  and  other- 
wise towards  the  improvement  of  the  town.  In  an  action  against  the  defendants, 
the  declaration  alleged  that  they  employed  workmen  to  lay  down  the  pipes,  who 
so  negligently  conducted  themselves  that  a  piece  of  metal  was  projected  against 
the  plaintiff.  Plea.  That  the  grievances  were  bona  fide  done  by  the  defendants 
ia  the  course  of  executing  the  powers  conferred  on  them  by  their  Act,  and 
without  any  neglect,  misconduct,  &c.,  of  the  defendants,  otherwise  than  by  their 
workmen  or  one  of  them,  and  that  the  workmen  were  well  skilled  and  qualified 
and  proper  persons  to  be  employed  by  them.  Held,  by  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  plea  was 
no  answer  to  the  action. 

[S.  C.  26  L.  J.  Ex.  406 ;  3  Jur.  (N.  S.)  590 ;  5  W.  E.  598.] 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of  Exchequer  for 
the  plaintiff.  The  pleadings  and  judgment  of  the  Court  below  are  reported,  ante, 
vol.  1,  p.  59. 

Hugh  Hill  (with  whom  were  Monk  and  Milward)  argued  for  the  defendants.(a)^ 
The  defendants  are  mere  trustees  for  public  purposes,  acting  in  the  execution  of  a 
public  act  of  [205]  parliament. (a)"     Now  it  is  a  general  rule,  that  trustees  or  com- 

(a)i  Before  Cockburn,  C.  J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J.,  Crowder,  J., 
and  Willes,  J. 

(a)'^  By  14  &  15  Vict.  c.  cxix.,  s.  6, — "It  shall  be  lawful  for  the  council  from  time 
to  time  to  construct  and  maintain  such  gasworks  and  apparatus,  and  such  buildings 
with  approaches  thereto,  &c.  .  .  .  and  to  supply  gas  upon  such  terms  as  shall 
be  agreed  upon  between  them  and  the  persons  supplied  therewith,  and  to  sell  and 
dispose  of  the  coke  and  other  residuum  arising  from  the  materials  used  in  the  manu- 
facture of  gas,  in  such  manner  as  the  council  may  think  proper." 

Sect.  13.  "Whereas,  by  7  &  8  Vict.  c.  xli.,  provisions  were  enacted,  directing  the 
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missioners  for  carrying  into  execution  a  public  act  of  parliament,  not  acting  for  their 
personal  advantage,  but  in  performance  of  a  public  duty,  are  not  responsible  for  the 
[206]  consequences  of  acts  done  within  the  scope  of  their  authority.  To  render 
them  liable  it  must  be  shewn  that  they  acted  in  excess  of  their  authority,  or  in  abuse 
thereof,  by  acting  arbitrarily,  wantonly,  or  oppressively  in  the  mode  of  carrying  the 
Act  into  execution ;  and  if  they  do  not  personally  interfere,  and  employ  competent 
persons  in  executing  the  powers  of  the  Act,  they  are  not  liable  for  the  negligence  of 
those  persons.  The  14  &  15  Vict.  c.  cxix.,  s.  13,  directs  that  such  portion  of  the 
residue  of  the  profits  from  the  gas  works  as  the  council  shall  think  fit,  not  exceeding 
one  moiety,  may  be  applied  by  them  towards  payment  of  the  annual  expenses  to  be 
incurred  in  supplying  the  inhabitants  of  the  borough  with  water  and  in  reduction  of 
the  water  rates  authorized  to  be  levied  by  "the  Manchester  Corporation  Water 
Works  Act,  18i7."  The  7  &  8  Vict.  c.  xli.,  s.  141,  also  relates  to  the  application  of 
monies  to  be  re-[207]-ceived  by  the  council  for  gas, — they  are  to  be  applied  for 
keeping  up  the  works,  making  good  any  damage,  paying  interest  on  monies  borrowed, 
and  the  like, — and  the  surplus  is  to  be  applied  by  the  council  in  and  towards  the 
improvement  of  the  town  of  Manchester  in  such  manner  as  the  council  shall  think 

application  of  monies  to  be  received  by  the  council  from  the  gasworks  in  paying  oS 
the  mortgages,  &c.,  and  certain  expences  connected  with  their  gasworks,  and  as  to 
the  residue  of  such  monies  in  and  towards  the  improvement  of  the  township  of 
Manchestei-  .  .  .  and  it  is  expedient  that  the  council  should  be  authorized  to  apply, 
for  a  limited  period,  certain  portions  of  such  residue  in  reduction  of  the  expence  to 
the  inhabitants  of  supplying  the  borough  with  water :  be  it  enacted,  that  it  shall  be 
lawful  for  the  council  from  time  to  time,  during  the  period  of  ten  years  next  after 
the  passing  of  this  Act,  to  appropriate  and  apply  such  portion  of  the  said  residue  as 
they  may  think  fit,  not  exceeding  one  moiety  thereof,  in  or  towards  payment  of  the 
annual  expences  to  be  incurred  in  supplying  the  inhabitants  of  the  borough  with 
water,  and  in  reduction  of  the  water  rates  authorized  to  be  levied  by  '  The  Manchester 
Corporation  Waterworks  Act,  1847  ';  and  subject  to  such  appropriation  and  applica- 
tion, all  the  provisions  contained  in  the  141st,  142nd  and  143rd  sections  of  the  7  & 
8  Vict.  c.  xli.,  shall,  notwithstanding  the  passing  of  this  Act,  continue  in  full  force 
and  eliect ;  provided  that  any  agreement  already  entered  into  and  now  subsisting  in 
reference  to  the  appropriation  of  gas  profits  or  any  part  thereof  in  or  for  the  benefit 
of  any  township  within  the  borough  shall,  at  the  expiration  of  the  said  ten  years,  be 
as  binding  and  valid  in  all  respects  as  the  same  now  is  or  was  at  the  time  of  the 
passing  of  this  Act." 

The  7  &  8  Vict.  c.  xli.,  s.  141,  is  as  follows: — "From  and  after  the  passing  of 
this  Act,  all  sums  of  money  to  be  received  by  the  council  for  gas,  &c.,  and  profit  to 
arise  or  be  made  from  carrying  on  the  said  works,  &c.,  shall  be  applied  in  the  manner 
following  (that  is  to  say) ;  in  the  first  place  in  paying  and  discharging  the  costs, 
charges,  and  expences  of  keeping  up  and  carrying  on  the  said  works,  and  of  making 
good  all  damage  and  injury  occasioned  by  laying  down  any  mains,  pipes,  or  other 
apparatus,  &c. ;  and  in  the  next  place  in  paying  all  the  interest  which  may  be  due  on 
any  monies  borrowed  under  the  recited  Acts,  or  any  of  them,  and  on  any  mortgages, 
&c.,  or  to  pay  off  the  said  last  mentioned  monies ;  and  in  the  next  place  in  paying, 
&c.,  every  annuity  which  shall  be  granted,  by  the  council,  under  the  authority  of  this 
Act,  &c. ;  and  in  the  next  place  in  setting  aside  or  appropriating  such  a  sum  annually' 
as,  &c.,  a  sinking  fund,  for  the  liquidation  of  the  said  principal  monies  in  the  manner 
hereinafter  directed ;  and  in  the  next  place  in  paying  all  the  interest  which  may  be 
due  on  any  mortgages  granted  under  this  Act,  for  securing  monies  borrowed  to  pay 
oflf  the  sums  borrowed  under  the  said  recited  Act,  1  &  2  Geo.  4,  or  for  the  purpose 
of  effecting  the  alterations  and  improvements  contemplated  by  this  Act ;  and  in  the 
next  place  in  paying  every  annuity,  &c. ;  and  in  the  next  place  in  setting  aside  or 
appropriating  a  sum  annually  as  a  sinking  fund,  for  the  liquidation  of  the  said  monies, 
&c. ;  and  after  making  the  several  payments  and  appropriations  hereinbefore  directed, 
the  surplus  of  the  said  gas  rents  and  profits  shall  from  time  to  time  be  applied  by  the 
council  in  and  towards  the  improvement  of  the  township  of  Manchester,  in  such 
manner  as  the  council  or  the  committee,  &c.,  shall  think  proper,  and  without  being 
subject  to  any  restrictions  in  the  said  Acts,  or  any  of  them,  contained  as  to  the  amount 
of  the  sum  to  be  expended  in  any  of  such  improvements." 
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proper.  In  the  case  of  Sutton  v.  Clarke  (1  Marsh.  429),  where  the  defendants  were 
trustees  under  a  turnpike  Act :  Gibbs,  C.  J.,  said, — "  The  trustees,  as  they  derived 
no  benefit  from  their  office,  are  not  answerable  for  any  damage  which  may  have 
accrued  in  consequence  of  any  act  done  by  them  within  the  limits  of  their  authority, 
provided  they  used  their  best  skill  and  diligence  and  obtained  the  best  advice  that 
was  to  be  procured."  In  Tlie  Governor  and  Company  of  the  British  Cast  Plate  Manu- 
facturers V.  Meredith  (4  T.  K.  794),  it  was  held  that  where  the  acts  of  commissioners 
appointed  by  a  Paving  Act  occasioned  damage  to  an  individual  without  any  excess  of 
jurisdiction  on  their  part,  the  commissioners  were  not  liable  to  an  action.  [Wightman,  J. 
Does  the  plea  raise  this  point  1  Are  persons  who  are  guilty  of  negligence,  misconduct 
and  mismanagement  "  competent  persons  1 "  This  is  not  a  case  where  a  thing  done 
strictly  in  accordance  with  the  directions  of  the  Act  produced  the  mischief.  Erie,  J. 
It  was  an  accident  which  happened  while  the  defendants  were  acting  in  the  execution 
of  the  powers  of  the  Act.]  Boulton  v.  Crowther  (2  B.  &  C.  703)  shews  that  turnpike 
trustees  are  not  liable  to  an  action  for  a  consequential  injury  resulting  from  an  act 
which  they  are  authorized  to  do.  Hall  v.  Smith  (2  Bing.  156)  goes  the  full  length  of 
this  case ;  it  was  there  held  that  clerks  of  commissioners  entrusted  with  the  conduct 
of  public  works  were  not  liable  in  damages  for  an  injury  occasioned  by  the  negligence 
of  [208]  artificers  employed  under  their  authority.  [Wightman,  J.  In  that  case  the 
work  was  done  by  a  contractor.]  The  judgment  did  not  proceed  on  that  ground.  In 
Duncan  v.  Frndlater  (6  CI.  &  F.  894),  in  which  all  these  cases  were  commented  on, 
Lord  Cottenham  quoted  the  judgment  of  Lord  Wynford  in  Hall  v.  Smith,  that  "if 
commissioners  under  an  act  of  parliament  order  something  to  be  done  which  is  not 
within  the  scope  of  their  authority,  or  are  themselves  guilty  of  negligence  in  doing 
that  which  they  are  impowered  to  do,  they  render  themselves  liable  to  an  action ;  but 
they  are  not  answerable  for  the  misconduct  of  such  as  they  are  obliged  to  employ." 
He  said  that  this  was  the  true  distinction,  and  that  the  law  thus  laid  down  had  ever 
since  been  recognised  in  England.  Here,  it  appears  that  the  corporation  of  Manchester 
were  carrying  out  the  purposes  of  the  Act;  they  were  not  guilty  of  negligence 
themselves,  and  had  employed  skilled  persons  to  do  the  work ;  therefore  they  are 
not  responsible. 

Atherton  (with  whom  was  Spinks),  for  the  plaintiff.  Powers  were  conferred  upon 
the  defendants  to  lay  down  gas  pipes.  They  did  not  think  proper  to  employ  a  con- 
tractor, but  chose  to  undertake  the  execution  of  the  works  themselves.  It  may  be 
that  the  cases  cited  decide  that  where  an  individual  is  clothed  with  an  authority  and 
a  duty,  so  that  he  cannot  be  said  to  be  a  volunteer,  he  is  not  personally  responsible 
for  injury  resulting  from  acts  which  he  is  compelled  to  do.  Trustees  of  a  turnpike 
road  have  a  duty  cast  upon  them,  viz.  to  employ  persons  to  repair  the  road  :  if  they 
do  so  bona  fide,  they  fulfil  their  duty ;  and  not  having  the  control  over  any  fund,  out 
of  which  to  reimburse  themselves,  are  not  responsible  for  injuries  occa-[209]-sioned  by 
the  negligence  of  the  persons  employed  by  them.  Here,  however,  there  is  a  fund  out 
of  which  the  council  may  make  compensation  to  persons  injured.  The  making  of  gas 
is  an  adventure  carried  on  for  purposes  of  profit.  Before  the  passing  of  6  &  7  Vict. 
<3.  xvii.  and  7  &  8  Vict.  c.  xli.,  there  existed  a  gas  Company,  incorporated  under  a 
local  Act,  the  property  and  powers  of  which  were  by  those  Acts  vested  in  the  council. 
By  the  14  &  15  Vict.  c.  cxix.,  s.  6,  the  council  have  power  to  construct  and  maintain 
the  gasworks,  and  to  supply  gas  and  to  sell  and  dispose  of  the  coke.  By  the  13th 
section  of  that  Act,  and  by  7  &  8  Vict.  c.  xli.,  s.  141,  the  surplus  profits  of  the  gas 
are  to  go  in  reduction  of  the  water  rates  and  otherwise  towards  the  improvement  of 
the  township  of  Manchester.  The  14  &  15  Vict.  c.  cxix.,  s.  6,  shews  that  the  works 
^re  carried  on  by  the  corporation  voluntarily.  If  they  were  undersold  by  another 
company,  they  would  not  be  bound  to  carry  on  the  works. 

Hugh  Hill,  in  reply.  If  the  corporation  are  liable  to  make  compensation  to  the 
plaintiff,  it  must  be  under  the  141st  section  of  the  7  &  8  Vict.  c.  xli.  No  action  can 
he  maintained,  because  a  particular  remedy  is  given  by  the  Act :  2'he  Governor  and 
Company  of  the  British  Cast  Plate  Manufacturers  v.  Meredith  (4  T.  K.  794).  [Crompton,  J. 
That  clause  only  applies  where  damage  results  from  an  act  expressly  authorized  by 
the  statute.] 

CocKBURN,  C,  J.  This  case  is  distinguishable  from  those  cited  and  relied  on  by 
Mr.  Hill.  Here,  though  the  individuals  composing  the  corporation  acted  gratuitously, 
yet  the  corporation  and  the  township  derive  a  profit  from  the  [210]  carrying  on  of 
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the  works.     We  are  all  of  opinion  that  the  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Graves  v.  Legg  and  Others.  May  12,  1857. — The  defendants,  London  merchants, 
employed  a  broker  at  Liverpool  to  purchase  some  wool.  The  broker  negociated 
a  sale  by  the  plaintiff  to  the  defendants  of  certain  bales  deliverable  at  Odessa, 
"the  names  of  the  vessels  to  be  declared  as  soon  as  the  wools  were  shipped."  In 
this  transaction  the  broker  acted  for  both  plaintiff  and  defendants.  By  the  custom 
of  Liverpool,  where  a  contract  contained  a  stipulation  that  notice  of  an  event 
should  be  given  by  the  vendor  to  the  vendee,  it  was  usual  for  the  vendor  to  give 
the  notice  to  the  broker  who  communicated  it  to  the  vendee.  Held,  in  the 
Exchequer  Chamber,  affirming  the  decision  of  the  Court  of  Exchequer,  that  the 
defendants  were  bound  by  such  usage,  and  therefore  that  a  notice  by  the  plaintiff" 
to  the  broker  of  the  names  of  the  vessels  on  which  the  wools  were  shipped  was  a 
performance  of  that  stipulation,  although  the  broker  omitted  to  communicate 
them  to  the  defendants. 

[S.  C.  26  L.  J.  Ex.  316  ;  3  Jur.  (N.  S.)  519  ;  5  W.  E.  597.     Adopted,  Carter  v.  Scargill, 

1875,  L.  R.  10  Q.  B.  568 ;  Oppenheim  v.  Fraser,  1876,  34  L.  T.  525;  Bettini  v.  Gye, 

1876,  1  Q.  B.  D.  186;  Eiver  Wear  Commissioners  v.  Adamson,  1877,  2  A.  C.  764. 
Applied,  Kidsfon  v.  Monceau  Ironwoi-ks,  1902,  7  Com.  Cas.  82 ;  86  L.  T.  556.] 

This  was  an  appeal  by  the  defendants  against  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  enter  a  verdict  for  the  defendants  on  a  point 
reserved  at  the  trial.  The  case  set  out  the  pleadings  (which  fully  appear  in  the 
reports,  9  Exch.  709,  11  Exch.  642),  and  a  transcript  of  the  learned  Judge's  notes  of 
the  trial.  The  effect  of  the  evidence  was,  that  according  to  the  usage  of  Liverpool, 
where  there  is  one  broker  between  seller  and  buyer,  and  by  the  terms  of  the  contract, 
notice  of  any  event  is  to  be  given  by  the  seller  to  the  buyer ;  the  usage  is  for  the 
seller  to  give  it  to  the  broker,  who  forwards  it  to  the  buyer. 

Hugh  Hill  (Kemplay  with  him),  argued  for  the  defendants. (a)  The  usage  of 
merchants  at  Liverpool  is  not  [211]  binding  on  the  defendants,  who  are  London 
merchants.  The  brokers  were  not  the  agents  of  the  defendants  for  the  purpose  of 
receiving  the  notice  for  them.  The  wool  was  to  be  laid  down  either  at  Liverpool, 
Hull,  or  London,  and  the  object  of  the  notice  was  that  the  purchasers  might  be  made 
aware  of  the  vessel  on  which  the  wool  was  shipped  and  to  what  place  it  was  coming. 
It  was  a  stipulation  for  their  benefit :  Graves  v.  Legg  (9  Exch.  709,  717).  The  brokers 
were  not,  by  force  of  their  employment  as  brokers,  agents  to  receive  the  notice. 
They  were  specially  employed  to  make  the  contract,  and,  after  it  was  made,  their 
authority  and  power  ceased.  In  Story  on  Agency,  s.  28,  it  is  said, — '*  The  true 
definition  of  a  broker  seems  to  be,  that  he  is  an  agent,  employed  to  make  bargains 
and  contracts  between  other  persons,  in  matters  of  trade,  commerce,  or  navigation, 
for  a  compensation,  commonly  called  brokerage."  In  Baring  v.  Coirie  (2  B.  &  Aid. 
137),  the  Court  pointed  out  the  distinction  between  the  office  of  broker  and  factor. 
Miljmi  V.  Hughes  (16  M.  &  W.  174)  also  shews  what  the  business  of  a  broker  is. 
The  authority  of  an  agent  only  to  sell  is  at  an  end  by  the  sale  :  thus,  an  auctioneer 
after  the  sale  ceases  to  be  the  agent  of  the  vendor,  and  consequently  has  no  authority 
to  treat  of  the  terms  on  which  a  title  is  to  be  made :  Seton  v.  Slade  (7  Ves.  276) ; 
Paley's  Principal  and  Agent,  p.  188,  3rd  ed.  Here  there  was  no  evidence  that  the 
brokers  had  any  express  or  implied  authority,  apart  from  the  usage,  to  receive  the 
notice  on  behalf  of  the  defendants.  It  is  contended,  however,  that  the  usage  is 
binding  on  them,  but  according  to  the  evidence  it  is  the  practice  for  the  seller  to  give 
notice  to  his  broker,  and  no  instance  is  known  in  which  the  broker  has  neglected  to 

(a)  Before  Cockburn,  C.  J.,  Coleridge,  J.,  Wightman,  J.,  Cresswell,  J.,  Erie,  J., 
Williams,  J.,  Cromptou,  J.,  and  Crowder,  J. 
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forward  the  notice  to  the  purchaser's  broker,  so  that  the  question  has  never  arisen  as 
to  whether  the  purchaser  is  [212]  to  suffer  for  the  default  of  the  broker  when  only 
one  is  employed.  [Cockburn,  C.  J.  It  was  admitted  at  the  trial,  that  when  a  contract 
of  this  kind  was  made  by  one  broker  between  seller  and  buyer,  it  was  the  usage  for 
the  seller  to  give  notice  of  the  shipment  to  the  broker.]  In  Partridge  v.  The  Bank  of 
England  (9  Q.  B.  396),  Tindal,  C.  J.^  distinguishes  between  a  practice  of  trade  and  a 
custom  properly  so  called.  This  usage  comes  within  the  former  definition.  In  the 
case  of  mercantile  contracts,  evidence  of  custom  and  usage  is  admissible  either  to 
annex  incidents  :  Hutton  v.  Warren  (1  M.  &  W.  466),  Syers  v.  Jotms  (2  Exch.  Ill); 
or  explain  the  meaning  of  particular  expressions,  or  a  local  mode  of  performing  the 
contract :  Cuthhert  v.  Cumming  (11  Exch.  405),  Brovm  v.  Byrne  (3  E.  &  B.  703).  None 
of  those  instances  apply  here.  The  plaintiff,  who  is  a  merchant  in  London,  is  not 
bound  by  the  usage  of  Liverpool.  [Cresswell,  J.  Where  a  broker  is  employed  to 
purchase  in  a  particular  market,  he  is  presumed  to  be  invested  with  authority  to 
purchase  according  to  the  usage  of  that  market.] 

Knowles  and  Blackburn  appeared  for  the  plaintiff,  but  were  not  called  upon  to  argue. 

Cockburn,  C.  J.  We  are  of  opinion  that  the  decision  of  the  Court  of  Exchequer 
is  right.  The  contract  requires  that  notice  of  the  shipment  should  be  given  by  the 
seller  to  the  buyer.  Here  the  notice  was  given  by  the  seller  to  the  broker  who  acted 
for  both  parties.  There  was  evidence  that,  according  to  the  usage  of  Liverpool,  if 
notice  is  given  to  the  buyer's  broker  that  is  equivalent  to  notice  to  the  buyer  himself ; 
and  the  case  is  the  same  whether  there  be  two  brokers,  [213]  one  for  the  seller  and 
the  other  for  the  buyer,  or  one  broker  who  acts  for  both ;  the  custom  of  the  Liverpool 
market  being  that  in  such  case  notice  to  the  broker  as  the  agent  of  the  buyer  is  notice 
to  the  buyer.  The  only  question  is  whether,  when  a  merchant  residing  in  London 
contracts  with  a  Liverpool  merchant  in  Liverpool,  he  is  bound  by  the  usage  of  trade 
at  Liverpool,  We  think  that  as  he  employed  an  agent  at  Liverpool  to  make  a  contract 
there,  it  must  be  taken  to  have  been  made  with  all  the  incidents  of  a  contract  entered 
into  at  Liverpool,  and  one  is  that  notice  to  the  buyer's  agent  is  notice  to  the  principal. 
The  judgment  of  the  Court  below  must  therefore  be  aflfirmed. 

Judgment  affirmed. 

In  the  Exchequer  Chai^iber. 
(Appeal  from  the  Court  of  Exchequer.) 

Roberts  v.  Smith  and  Another.  May  13,  1857. — A  declaration  stated  that  the 
plaintiff,  a  bricklayer,  entered  into  the  service  of  the  defendants  upon  the  terms 
that  they  should  take  and  use  all  due,  reasonable  and  proper  means  and  pre- 
cautions in  order  to  prevent  accident,  damage  or  injury,  or  unreasonable  or 
unnecessary  risk,  or  damage  from  happening  or  occurring  to  the  plaintiff  in  the 
performance  of  bis  duty  as  such  servant ;  that  the  defendants  did  not  take  such 
reasonable  precautions,  and  by  reason  thereof,  and  of  the  neglect  of  duty  of  the 
defendants,  the  plaintiff  was  employed  on  a  scaffold  which,  for  want  of  such  pre- 
cautions, was  rotten  and  unsafe,  which  the  defendants  knew,  and  whereof  the 
plaintiff  was  wholly  ignorant,  and  in  consequence  thereof  a  part  of  the  scaffold 
broke  and  the  plaintiff  fell  to  the  giound.  Pleas.  First :  Not  guilty.  Second  : 
Traverse  of  employment  on  the  terms  alleged.  At  the  trial,  it  was  proved  that 
the  defendants  had  employed  a  labourer  to  erect  the  scaffold.  The  materials  for 
the  scaffold  were  in  bad  condition.  The  labourer  broke  several  of  the  putlogs 
in  trying  them.  One  of  the  defendants  told  him  to  break  no  more,  that  the 
putlogs  would  do  very  well.  The  labourer  used  such  as  he  thought  sound.  One 
of  the  putlogs  so  used  having  given  way  the  scaffold  fell,  and  the  plaintiff  was 
injured.  On  this  evidence,  the  Judge  at  the  trial  directed  a  nonsuit.  Held,  on 
appeal  to  the  Court  of  Exchequer  Chamber,  that  there  was  evidence  to  go  to  the 
jury  of  the  liability  of  the  defendants. 

[S.  C.  26  L.  J.  Ex.  319  ;  3  Jur.  (N.  S.)  469  ;  5  W.  K  581.     Referred  to,  Griffiths 
V.  Gidlow,  1858,  3  H.  &  N.  654;  Fowler  v.  Lock,  1872,  L.  R.  7  C.  P.  286.] 

Declaration.     That  before  and  until  and  at  the  time  of  the  plaintiffs  entering  into  the 
service  of  the  defendants  and  of  the  committing  of  the  grievances,  &c.,  the  defendants 
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carried  on  the  business  of  builders,  and  [214]  the  plaintiff,  being  a  bricklayer,  entered 
into  the  service  of  the  defendants  in  the  way  of  their  trade  upon  the  terms  and 
conditions,  amongst  others,  that  the  defendants  should  take  and  use  all  due,  reasonable 
and  proper  means  and  precautions  in  order  to  prevent  accident,  damage  or  injury,  or 
unreasonable  and  unnecessary  risk  or  danger  from  happening  or  occurring  to  the 
plaintiff  in  the  performance  of  his  duty  as  such  servant  of  the  defendants ;  and  although 
the  plaintiff  did  all  things,  &c.,  yet  the  defendants  did  not  take  or  use  due  or  reason- 
able, or  proper  means  or  precautions,  but  altogether  omitted  so  to  do ;  and  by  reason 
thereof,  and  of  the  default  and  neglect  of  duty  of  the  defendants,  the  plaintiff  was 
directed  and  employed  by  the  defendants,  as  such  their  servant,  to  perform  work  upon 
the  wall  of  a  house,  and  for  that  purpose  to  remain  at  a  great  height  from  the  ground 
upon  a  scaffold  affixed  to  such  house,  and  which  scaffold,  for  want  of  the  use  of  such 
means  or  precautions,  and  by  reason  of  the  negligence  and  default  of  the  defendants, 
was  and  remained  constructed  very  unsafely  and  unsecurely,  and  in  such  a  defective, 
rotten,  and  improper  state  and  condition  as  to  render  it  dangerous  to  remain  upon  the 
same  for  the  purpose  of  doing  the  work,  which  the  defendants  then  well  knew,  but 
whereof  the  plaintiff  was  wholly  ignorant;  and  in  consequence  thereof,  whilst  the 
plaintiff  was  so  engaged  and  employed,  a  part  of  the  scaffold  broke  and  gave  way, 
and  the  plaintiff  was  precipitated  to  the  ground,  and  his  thigh  was  thereby 
fractured,  &c. 

Pleas.  First :  Not  guilty.  Second  :  Traverse  of  the  employment  upon  the  terms 
alleged.     Issues  thereon. 

The  case  was  tried  before  Pollock,  C.  B.,  at  the  sittings  at  Westminster  after  last 
Michaelmas  Term,  when  the  following  evidence  was  given  for  the  plaintiff: — 

The  plaintiff  stated  that  he  was  a  bricklayer  in  defendants'  employment.  On  the 
16th  of  July,  in  consequence  of  [215]  the  breaking  of  a  putlog,(a)  the  plaintiff  was 
precipitated  from  a  scaffold  into  the  area  and  broke  his  thigh.  Another  witness,  a 
labourer,  said  :  — "  I  was  employed  to  get  the  scaffolding  out  of  the  defendants'  yard 
and  to  erect  the  same.  It  is  usual  to  examine  the  poles,  &c.  I  examined  the 
materials  and  found  them  in  bad  condition,  light  and  wormeaten.  I  broke  several 
that  were  rotten  and  wormeaten.  The  defendant,  William  Smith,  came  afterwards  : 
he  asked  who  broke  the  putlogs ;  I  told  him  I  did.  Smith  then  said,  '  You  have  no 
business  to  do  so ;  they  will  do  very  well  as  there  are  no  bricks  or  mortar  to  be  put 
upon  them  :  don't  break  any  more.'  I  put  aside  such  as  I  thought  sound.  I  used  three 
putlogs  where  one  would  have  done.  I  have  been  a  labourer  and  scaffolder  for  twenty- 
five  years.  A  sound  putlog  ought  to  bear  from  15  cwt.  to  a  ton,  or  twenty  men." 
Another  witness,  on  cross-examination,  stated, — "The  putlog  which  broke  was  the 
strongest  of  the  three  :  I  thought  it  was  safe  for  the  weight  which  was  going  on  it." 
Other  witnesses  stated  that  the  putlogs  and  poles  were  both  rotten.  At  the  conclusion 
of  the  plaintiff's  case,  it  was  objected  that  there  was  no  evidence  to  go  to  the  jury ; 
and  on  that  ground  the  Lord  Chief  Baron  directed  a  nonsuit  with  liberty  to  the 
plaintiff  to  move  for  a  new  trial,  if  there  was  any  evidence  to  go  to  the  jury. 

A  rule  was  afterwards  obtained  by  the  plaintiff,  calling  upon  the  defendants  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had  on  the 
ground  that  the  evidence  ought  to  have  been  left  to  the  jury.  It  was  agreed  between 
the  plaintiff's  and  defendants'  counsel  (in  order  that  the  plaintiff  might  appeal)  that 
this  rule  should  be  discharged  by  the  Court  of  Exchequer,  and  against  such  ruling 
this  appeal  was  brought. 

[216]  Temple  (with  whom  was  C.  Wray  Lewis),  for  the  plaintiff,  now  moved  for 
a  new  trial.  The  accident  was  caused  by  the  improper  conduct  of  the  defendant  Smith, 
who  prevented  the  servant,  whom  he  had  employed  to  erect  the  scaffold,  from  trying 
the  strength  of  the  putlogs  which  he  was  about  to  use.  The  principle  which  governs 
these  cases  is  laid  down  in  Paterson  v.  Wallace  {\  Macqueen,  748).  That  was  an  action 
against  the  owners  of  a  mine,  by  the  family  of  a  workman,  who  was  killed  in  the  mine 
by  the  falling  of  a  stone.  It  was  proved  that  one  Snedden  was  the  underground 
manager  of  the  mine ;  that  there  was  some  dispute  about  not  going  to  work  on  the 
day  when  the  accident  happened,  when  the  workmen  pointed  to  the  roof,  and  particu- 

(a)  Putlogs, — pieces  of  timber  or  short  poles  about  seven  foot  long,  to  bear  the 
boards  they  stand  on  to  work,  and  to  lay  bricks  and  mortar  upon.  Moxon's  Mechanical 
Exercises — Johnson's  Diet. 
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larly  to  the  stone,  which  afterwards  fell,  as  being  in  a  very  dangerous  condition. 
Snedden  said  they  were  afraid  of  snow  when  none  fell.  The  deceased  remonstrated, 
and  Snedden  ultimately  agreed  that  the  stone  should  be  removed.  The  deceased,  not 
waiting  for  the  removal,  passed  under  the  stone  and  was  killed  by  its  falling.  Lord 
Cranworth,  C,  said  that  it  was  necessary  for  the  pursuers  to  establish  two  proposi- 
tions :  first,  that  the  stone  was  in  a  dangerous  position  owing  to  the  negligence  of 
the  master ;  and  next,  that  the  workman  whose  life  was  forfeited  lost  it  by  reason  of 
that  negligence,  and  not  of  any  rashness  on  his  own  part.  He  also  laid  down  the  rule, 
"  When  a  master  employs  a  servant  in  a  work  of  a  dangerous  character  he  is  bound 
to  take  all  reasonable  precautions  for  the  safety  of  that  workman.  ...  It  is  the 
master's  duty  to  be  careful  that  his  servant  is  not  induced  to  work  under  a  notion 
that  tackle  or  machinery  is  staunch  or  secure,  when  in  fact  the  master  knows,  or 
ought  to  know,  that  it  is  not  so ;  and  if  from  any  negligence  in  this  respect  damage 
arise,  the  master  is  responsible."  This  ruling  was  confirmed  in  the  case  of  Brydon  v. 
Stewart  (2  Macqueen,  30).  If  it  had  [217]  been  proved  that  every  putlog  was  in  a 
rotten  state,  that  might  have  been  evidence  for  the  jury  that  reasonable  care  had  not 
been  taken  by  the  master.  Here,  however,  there  was  express  evidence  of  reckless- 
ness on  the  part  of  the  master.  [Cockburn,  C.  J.  It  is  clear  that  there  was  evidence 
to  go  to  the  jury  that  the  accident  was  caused  by  the  negligence  of  the  master  ;  the 
question  is,  not  whether  the  master  believed  the  putlogs  sufficiently  strong,  but  whether 
he  was  justified  in  believing  them  to  be  so.J 

Knowles  (with  whom  was  Barnard),  for  the  defendants,  shewed  cause.  The  declara- 
tion alleges  that  the  plaintiff  entered  into  the  service  of  the  defendants  upon  the  terms 
that  they  should  use  all  due  means  and  precautions  in  order  to  prevent  accident  or 
injury,  or  unreasonable  or  unnecessary  risk  or  damage  from  happening  to  the  plaintiff 
in  the  performance  of  his  duty  as  a  servant.  Now  the  law  casts  no  duty  upon  a 
master  in  a  case  like  the  present,  except  that  of  taking  due  care  in  selecting  his  servants. 
[Cockburn,  C.  J.  Suppose  he  employs  competent  servants,  but  gives  them  materials 
that  are  rotten  and  cannot  safely  be  used.  Wightman,  J.  Suppose  that  he  does  so 
knowing  the  materials  to  be  rotten.]  The  only  duty  is  to  take  reasonable  care  in 
providing  proper  materials  and  servants.  [Crompton,  J.  The  allegation  means  no 
more  than  that  the  defendant  was  to  do  all  that  the  law  required  of  him.]  In  Seymour 
V.  Maddox  (16  Q.  B.  326),  it  was  held  that  the  owner  of  a  theatre  was  not  liable  for 
injury  to  an  actor,  who  fell  through  a  hole  in  the  floor  under  the  stage  which  was 
not  lighted  or  fenced.  [Erie,  J.  In  that  case  the  arrangement  was  an  indispensable 
part  oflhe  stage  mechanism.]  In  Tarrant  v.  Webb  (18  C.  B.  797),  certain  scaffolding 
had  been  erected  by  [218]  a  servant  of  the  defendant,  named  Martin.  Some  painters 
employed  said  it  wanted  an  additional  upright,  and  the  defendant  said  that  if  Martin 
hearkened  to  the  painters  he  would  have  nothing  else  to  do.  The  accident  having 
occurred  for  want  of  the  additional  upright,  Crowder,  J.,  told  the  jury  that  if  they 
were  of  opinion  that  the  scaffolding  was  erected  under  the  personal  direction  and 
interference  of  the  defendant  and  was  insufficient,  or  that  the  person  employed  by 
the  defendant  for  the  purpose  of  erecting  it  was  an  incompetent  person,  the  plaintiff 
was  entitled  to  recover.  The  jury  having  found  a  verdict  for  the  plaintiff",  intimating 
that  Martin  was  not  a  competent  person,  the  Court  granted  a  new  trial.  [Crompton,  J. 
That  part  of  the  ruling  of  my  brother  Crowder,  which  applies  to  this  case,  is  against 
the  defendants.  Cockburn,  C.  J.  There  the  plaintiffs  sought  to  make  the  master 
responsible  for  the  negligence  of  the  servant.  Here  it  is  the  master  who  was  himself 
guilty  of  negligence.  Crowder,  J.  The  master  there  had  nothing  to  do  with  the 
scaffolding. 

Cockburn,  C.  J.  We  are  all  of  opinion  that  there  must  be  a  new  trial,  and  that 
it  is  quite  clear  that  there  was  evidence  to  go  to  the  jury. 

WiLLES,  J,  It  must  be  understood  that  this  rule  is  granted  upon  the  ground 
that  there  appears  to  have  been  evidence  of  the  personal  interference  and  negligence 
of  the  master. 

Rule  absolute  for  a  new  trial. 
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[219]    Exchequer  Reports.    Trinity  Term,  20  Vict. 

In  re  William  Baker.  June  1,  2,  1857. — B.  agreed  with  H.  &  Co.  to  serve  them 
as  a  potter  from  the  11th  Nov.  1856  till  the  11th  Nov.  1857.  He  entered  the 
service,  but  a  dispute  having  arisen  between  him  and  his  employei's  as  to  his 
wages,  he  left  the  service  on  the  10th  March,  1857.  On  the  18th  March  he  was 
convicted  by  a  justice  of  the  peace  for  unlawfully  absenting  himself  from  his 
employer's  service,  and  sentenced  to  one  month's  imprisonment,  with  hard  labour, 
in  the  House  of  Correction.  On  the  17th  April  he  was  discharged  from  prison, 
and  on  the  29th  was  requested  by  H.  &  Co.  to  return  to  their  service,  but 
refused.  On  the  13th  May  he  was  again  convicted  by  a  justice,  on  a  charge  of 
unlawfully  absenting  himself  from  the  (service  of  H.  &  Co.,  and  sentenced  to  one. 
month's  imprisonment,  with  hard  labour,  in  the  House  of  Correction.  A  writ  of 
habeas  corpus  having  issued,  the  governor  of  the  House  of  Correction  returned 
that  he  held  B.  in  custody  under  the  warrant  of  a  justice,  which  after  reciting 
that  complaint  on  oath  hath  been  made  to  him  that  B.  on  the  11th  November 
last  contracted  and  agreed  with  H.  &  Co.  to  serve  them  as  a  potter,  in  their 
business  as  potters,  until  the  11th  November  next,  and  "having  entered  upon 
and  worked  under  such  agreement,  and  the  term  of  his  contract  being  unexpired, 
the  said  B.  did  on  the  29th  April  last  unlawfully  misdemean  and  misconduct 
himself  in  his  said  service  by  neglecting  and  absenting  himself  from  his  said 
master's  service  without  the  leave  of  his  said  master,  contrary  to  the  provisions 
of  the  statute  in  such  case  made  and  provided.  And,  whereas  the  said  B.  being 
now  brought  before  me  the  said  justice  to  answer  the  said  complaint,  and  I  having 
duly  examined  into  the  nature  thereof :  Do  adjudge  the  said  complaint  to  be 
true,  it  appearing  to  me  as  well  upon  the  examination  on  oath  of  M.  in  the 
presence  of  the  said  B.  as  otherwise,  that  the  said  B.  having  contracted  as  afore- 
said to  serve  the  said  H.  &  Co.  as  a  potter  in  their  business  of  potters,  and  the 
term  of  his  contract  being  unexpired,  did  on  the  29th  of  April  last  misdemean 
and  misconduct  himself  in  his  said  service,  by  neglecting  and  absenting  himself 
from  his  said  master's  service  without  the  leave  of  his  said  master  :  I  do  therefore 
convict  him  the  said  B.  of  the  said  offence,  and  do  order  and  adjudge  that  the 
said  B.  for  his  said  otFence  be  committed  to  the  House  of  Correction  at  S.,  there 
to  remain  and  be  held  to  hard  labour  for  the  space  of  one  calendar  month.  These 
are  therefore  to  command  you,"  &c. — Held  :  First,  that,  assuming  the  contract 
was  dissolved  by  the  conviction,  affidavits  might  be  used  for  the  purpose  of  shew- 
ing that  the  absenting  in  respect  of  which  the  second  conviction  took  place  was 
the  not  returning  to  the  service  after  the  expiration  of  the  imprisonment  under  the 
first  conviction,  for  in  that  case  the  justice  had  no  jurisdiction  :  Per  Pollock,  C.  B., 
and  Watson,  B. ;  Martin,  B.,  dubitante,  Bramwell,  B.,  dissentiente  — Secondly  : 
That  the  contract  was  not  dissolved  by  the  first  conviction  :  Per  Bramwell,  B.,  and 
Watson,  B. ;  Pollock,  C.  B.,  dissentiente,  Martin,  B.,  dubitante. — Thirdly  :  That 
the  conviction  was  not  open  to  the  objection  that  it  did  not  affirmatively  appear 
that  B.  had  entered  the  service,  or  to  the  objection  that  the  adjudication  was 
made  on  evidence  other  than  that  taken  in  the  presence  of  B. :  Per  totam  Curiam. 
— Fourthly :  That  the  conviction  was  bad,  inasmuch  as  the  justice  had  not 
adjudicated  as  to  an  abatement  of  wages  during  the  period  of  imprisonment: 
Watson,  B.,  dissentiente. 

[S.  C.  26  L.  J.  M.  C.  155;  3  Jur.  (N.  S.)  514:  in  Queen's  Bench,  7  E.  &  B.  697. 
Dissented  from,  Whittle  v.  Frankland,  1862,  2  B.  &  S.  49.  Discussed,  Unwin  v. 
Clarke,  1866,  L.  R.  1  Q.  B.  423.     Referred  to.  In  re  Anthers,  1889,  22  Q.  B.  D.  350.] 

Scotland  (May  29th)  had  obtained  a  rule  for  a  writ  of  habeas  corpus  to  issue, 
directed  to  the  governor  of  the  [220]  County  prison  at  Stafford,  to  bring  up  the  body 
of  William  Baker.  The  application  was  made  on  an  affidavit  (a)  which  stated  that 
Baker  had  entered  into  an  agreement  with  Messrs.  Hawley  to  serve  them  as  a  potter 
from  the  11th  of  November,  1856,  till  the  11th  of  November,  1857;  that  he  entered 

(a)  The  Court  intimated  a  doubt  whether  the  affidavit  could  be  used,  but  expressed 
a  wish  to  hear  the  point  argued. 
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on  the  service  under  the  agreement,  but  a  dispute  having  arisen  between  him  and  his 
employers  as  to  his  wages,  he  left  the  service  on  the  10th  of  March,  1857.  On  the 
18th  of  March,  1857,  he  attended  before  a  justice  of  the  peace,  in  obedience  to  a  previous 
summons,  on  a  charge  of  unlawfully  absenting  himself  from  the  service  of  his 
employers  on  the  10th  of  March,  and  was  convicted  and  sentenced  to  one  month's 
imprisonment  with  hard  labour  in  the  House  of  Correction.  He  underwent  the 
sentence,  and  on  the  17th  of  April  was  discharged  from  prison,  when  he  entered  the 
service  of  another  person.  On  the  29th  of  April  he  was  requested  by  Messrs.  Hawley 
to  return  to  their  service,  but  he  refused.  On  the  13th  of  May  he  was  again  brought 
before  a  justice  of  the  peace,  on  a  charge  of  having  unlawfully  absented  himself  from 
the  service  of  Messrs.  Hawley  on  the  29th  of  April,  and  was  convicted  and  sentenced 
to  one  month's  imprisonment,  with  hard  labour,  in  the  House  of  Correction,  under 
which  sentence  he  was  in  prison. 

In  the  present  term  (May  27),  Scotland  made  a  similar  application  to  the  Court 
of  Queen's  Bench  for  a  writ  of  habeas  corpus,  to  bring  up  the  body  of  William  Baker, 
but  that  Court  refused  to  grant  the  application. 

On  the  1st  June  the  prisoner  was  brought  before  this  Court,  in  obedience  to  the 
writ  of  habeas  corpus,  by  the  governor  of  the  prison,  who  returned  that  he  held  him 
in  custody  under  the  following  warrant  of  commitment : — 

[221]  County  of  Stafford,  to  wit. — To  all  constables,  &c.,  and  to  the  keeper  of  the 
House  of  Correction  at  Stafford,  or  his  deputy. 

Whereas,  complaint  upon  oath  hath  been  made  unto  me,  Thomas  Baily  Rose, 
Esquire,  one  of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the  county  of 
Stafford,  by  James  Mayer  of,  &c.,  agent  for  Felix  Hawley  and  others  of,  &c.,  potters ; 
that  William  Baker,  late  of  Langton  in  the  said  county,  potter,  did  on  11th  day  of 
November  last,  contract  and  agree  with  the  said  Felix  Hulme  Hawley  and  his 
copartners  to  serve  them  as  a  potter  in  their  business  of  potters  at  the  parish  of 
Stoke-upon-Trent  in  the  said  county  under  a  written  contract  for  a  certain  time  (to 
wit),  until  the  11th  day  of  November  next,  and  having  entered  upon  and  worked 
under  such  agreement  and  the  term  of  his  contract  being  unexpired,  the  said  William 
Baker  did,  on  the  29th  day  of  April  last,  unlawfully  misdemean  and  misconduct 
himself  in  his  said  service  by  neglecting  and  absenting  himself  from  his  said  master's 
service  without  the  leave  of  his  said  master,  without  having  given  to  his  said  master  any 
notice  thereof,  and  without  any  sufficient  reason  for  so  doing,  contrary  to  the  provisions 
of  the  statute  in  such  case  made  and  provided.  And,  whereas  the  said  William  Baker 
being  no^  brought  before  me  the  said  justice,  in  pursuance  of  my  warrant  issued 
against  him  to  answer  to  the  said  complaint,  and  I  having  duly  examined  into  the 
nature  thereof :  Do  adjudge  the  said  complaint  to  be  true,  in  appearing  to  me  as  well 
upon  the  examination  on  oath  of  the  said  James  Mayer  in  the  presence  of  the  said 
William  Baker,  as  otherwise,  that  the  said  William  Baker  having  contracted  as  afore- 
said to  serve  the  said  Felix  Hawley  and  his  copartners  as  a  potter  in  their  business  of 
potters,  and  the  term  of  his  contract  being  [222]  unexpired,  did  on  the  29th  day  of 
April  last  misdemean  and  misconduct  himself  in  his  said  service,  by  neglecting  and 
absenting  himself  from  his  said  master's  service  without  the  leave  of  his  said  master, 
and  without  giving  to  his  said  master  any  notice  thereof,  and  without  any  sufficient 
reason  for  so  doing :  I  do  therefore  convict  him  the  said  William  Baker  of  his 
said  offence,  and  do  order  and  adjudge  that  the  said  William  Baker  for  his  said 
offence  be  committed  to  the  House  of  Correction  at  Stafford  aforesaid,  there  to  remain 
and  be  held  to  hard  labour  for  the  space  of  one  calendar  month.  These  are  therefore 
to  command  you  the  said  constable  forthwith  to  convey  the  said  William  Baker  to  the 
House  of  Correction  at  Stafford  aforesaid  and  deliver  him  to  the  keeper  thereof 
together  with  this  warrant.  And  I  do  hereby  command  you  the  said  keeper  to 
receive  the  said  William  Baker  into  your  custody  in  the  said  House  of  Correction  at 
Stafford  aforesaid,  there  to  remain  and  be  held  to  hard  labour  for  the  space  of  one 
calendar  month  from  the  date  hereof,  and  for  your  so  doing  this  shall  be  to  you  and 
each  of  you  a  sufficient  warrant.  Given  under  my  hand  and  seal  this  13th  day  of 
May,  A.D.  1857,  at  Langton  in  the  said  county. 

(Signed  and  sealed)        Thos.  B.  Rose. 

Scotland  (with  whom  was  Wheeler)  moved  for  the  prisoner's  discharge.     First, 
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affidavits  may  he  used  for  the  purpose  of  shewing  that  the  justice  had  no  jurisdiction. 
In  re  Bailey  (3  E.  &  B.  607)  is  an  express  authority  to  that  effect.  There  the  prisoner 
had  been  convicted  under  the  4  Geo.  4,  c,  34,  and  on  an  application  for  his  discharge, 
Lord  Campbell,  C.  J.,  said  : — "  I  think  that  the  prisoner  may  use  affidavits  to  shew- 
that  there  was  no  evidence  before  the  [223]  justice  from  which  he  could  reasonably 
infer  that  there  was  a  contract  creating  the  relation  of  master  and  servant,  as  that 
would  shew  that  there  was  no  jurisdiction  in  the  justice.  But,  if  there  was  such 
evidence,  it  is  immaterial  to  shew  that  there  was  other  evidence  from  which  the 
justice  might  have  inferred  the  contrary,  for  that  would  only  go  to  shew  that  the 
finding  of  the  justice  on  a  matter  within  his  jurisdiction  was  wrong."  [Pollock,  C.  B. 
Affidavits  may  be  used  for  the  purpose  of  shewing  that  there  was  no  evidence  at  all, 
but  if  there  is  conflicting  evidence,  it  is  for  the  justice  to  decide  upon  it.]  In  order  to 
give  the  justice  jurisdiction,  there  must  be  a  contract  in  writing  and  an  omission  to 
enter  the  service ;  or  an  entering  into  the  service,  and  an  absenting  therefrom  ;  and 
unless  affidavits  are  received  the  justice  may  give  himself  jurisdiction  by  finding  those 
matters  when  in  fact  they  did  not  exist :  Regina  v.  Bolton  (1  Q.  B.  66). 

Secondly,  upon  the  facts  disclosed  by  the  affidavit,  the  justice  had  no  jurisdiction. 
This  case  is  not  within  the  first  branch  of  the  3rd  section  of  the  4  Geo.  4,  c.  34,(i) 
[224]  which  has  reference  to  cases  where  the  workman  has  contracted  in  writing  to 
serve  and  has  not  entered  into  the  service.  The  section  goes  on  to  say  "  or  having 
entered  into  such  service  shall  absent  himself  or  herself  from  his  or  her  service  before 
the  term  of  his  or  her  contract,  whether  such  contract  shall  be  in  writing  oi-  not  in 
writing,  shall  be  completed,"  &c.,  it  shall  be  lawful  for  the  justice  to  act.  That  means 
leaving  the  service,  the  party  being  at  the  time  in  the  service ;  as  in  this  case,  on  the 
occasion  of  the  first  conviction  there  had  been  an  entry  on  the  service  and  an  absent- 

(h)  Sect.  3  enacts, — "That  if  any  servant  in  husbandry  or  any  artificer,  calico 
printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer, 
or  other  person,  shall  contract  with  any  person  or  persons  whomsoever,  to  serve  him, 
her,  or  them  for  any  time  or  times  whatsoever,  or  in  any  other  manner,  and  shall  not 
enter  into  or  commence  his  or  her  service  accorditig  to  his  or  her  contract  (such 
contract  being  in  writing,  and  signed  by  the  contracting  parties),  or  having  entered 
into  such  service  shall  absent  himself  or  herself  from  his  or  her  service  before  the 
term  of  his  or  her  contract,  whether  such  contract  shall  be  in  writing  or  not  in 
writing,  shall  be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty  of  any  other  mis- 
conduct or  misdemeanour  in  the  execution  thereof,  or  otherwise  respecting  the  same, 
then  and  in  every  such  case  it  shall  and  may  be  lawful  for  any  justice  of  the  peace  of 
the  county  or  place  where  such  servant  in  husbandry,  artificer,  calico  printer,  handi- 
craftsman, miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other  person, 
shall  have  so  contracted,  or  be  employed  or  be  found,  and  such  justice  is  hereby 
authorised  and  empowered,  upon  complaint  thereof  made  upon  oath  to  him  by  the 
person  or  persons,  or  any  of  them  with  whom  such  servant  in  husbandry,  artificer, 
calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer,  or  other  person  shall  have  so  contracted,  or  by  his  her  or  their  steward, 
manager,  or  agent,  which  oath  such  justice  is  hereby  empowered  to  administer,  to 
issue  his  warrant  for  the  apprehending  every  such  servant  in  husbandry,  artificer, 
calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter, 
labourer,  or  other  person,  and  to  examine  into  the  nature  of  the  complaint ;  and  if  it 
shall  appear  to  such  justice  that  any  such  servant  in  husbandry,  artificer,  calico  printer, 
handicraftsman,  miner,  collier,  keelman,  pitman,  glassman,  potter,  labourer,  or  other 
person,  shall  not  have  fulfilled  such  contract,  or  hath  been  guilty  of  any  other  mis- 
conduct, or  misdemeanour  as  aforesaid,  it  shall  and  may  be  lawful  for  such  justice  to 
commit  every  such  person  to  the  House  of  Correction,  there  to  remain  and  be  held  to 
hard  labour  for  a  reasonable  time,  not  exceeding  three  months,  and  to  abate  a  pro- 
portionable part  of  his  or  her  wages,  for  and  during  such  period  as  he  or  she  shall  be 
so  confined  in  the  House  of  Correction,  or  in  lieu  thereof,  to  punish  the  offender  by 
abating  the  whole  or  any  part  of  his  or  her  wages,  or  to'  discharge  such  servant  in 
husbandry,  artificer,  calico  printer,  handicraftsman,  miner,  collier,  keelman,  pitman, 
glassman,  potter,  labourer,  or  other  person  from  his  or  her  contract,  service,  or 
employment,  which  discharge  shall  be  given  under  the  hand  and  seal  of  such  justice 
gratis." 
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ing  therefrom  in  the  sense  of  the  act  of  parliament.  But  it  was  never  intended 
that  the  Act  should  extend  to  a  workman  who  does  not  return  to  his  service  [225] 
after  his  conviction,  otherwise  he  would  in  effect  be  convicted,  not  for  leaving,  but 
for  not  returning  to  the  service,  or  for  the  same  leaving  as  before,  When  the 
second  conviction  took  place,  there  had  been  no  new  absenting,  but  only  a 
continuance  of  the  former  absence.  The  Court  of  Queen's  Bench  rested  their 
judgment  on  the  ground  that  the  contract  subsisted,  and  that  so  long  as  it 
continued  the  workman  was  bound  to  return  to  his  service.  It  is  conceded  that  the 
contract  so  far  remains,  that  the  workman  may  be  liable  to  an  action  for  not  fulfilling 
it ;  but  the  question  is,  whether  a  breach  of  a  civil  duty  to  return  can  be  said  to 
be  a  fresh  absenting  within  the  meaning  of  this  act  of  parliament.  The  words 
"  absenting  himself "  in  that  Act,  mean  a  departure  from  actual  service.  The  absent- 
ing in  respect  of  which  the  second  conviction  took  place,  was  either  no  absenting  at 
all  or  a  continuance  of  the  previous  absenting.  Suppose  this  workman  had  not  been 
imprisoned,  but  had  merely  been  brought  before  the  justice  for  absenting  himself  on 
the  first  occasion,  could  it  be  said  that  his  refusal  to  return  after  demand  was  a  fresh 
absenting  1  If  so,  an  offence  might  be  created  every  day  in  the  week,  and  the  work- 
man imprisoned  during  his  life  for  these  accumulated  offences.  If,  however,  the 
refusal  to  return  after  demand  is  a  mere  continuance  of  the  first  absenting,  how  does 
the  imprisonment  for  that  offence  render  a  subsequent  refusal  to  return  a  fresh  absent- 
ing 1  Again,  suppose  there  is  a  contract  in  writing  to  serve  for  twelve  months,  and 
the  workman  does  not  enter  the  service,  could  it  be  said  that  he  might  be  required, 
day  by  day,  to  enter,  and  that  if  he  refused  he  would  on  each  occasion  be  guilty  of  a 
separate  offence  1  The  justice  has  the  same  power,  whether  there  has  been  a  contract 
in  writing  and  a  refusal  to  enter  the  service,  or  an  entry  upon  the  service  and  an 
absenting  therefrom.  [Bramwell,  B.  If  the  master  brought  an  action  [226]  against 
the  workman  for  absenting  himself,  would  he  not  recover  one  entire  damage  1  So 
here  the  master  requires  the  workman  to  be  punished  with  reference  to  his  breach  of 
contract.  When  this  application  was  made  to  the  Court  of  Queen's  Bench,  my  brother 
Erie  was  of  opinion  that  the  authority  to  the  justice  to  put  an  end  to  the  contract 
shewed  that  the  relation  of  master  and  servant  continued  notwithstanding  the 
imprisonment,  but  I  am  inclined  to  think  that  the  statute  only  means  that  the  justice 
may  discharge  the  contract  simpliciter  in  lieu  of  either  of  the  former  punishments. 
Pollock,  C.  B.  A  workman  may  be  guilty  of  such  an  offence  as  to  require  punishment, 
by  imprisonment  and  hard  labour,  or  the  case  may  be  such  as  not  to  call  for  that 
punishment,  and  then  in  lieu  thereof  there  may  be  an  abatement  of  wages  ;  or  if  the 
magistrate  should  think  that,  under  the  circumstance,  there  is  no  ground  for  punish- 
ment, but  that  the  relation  of  master  and  servant  does  not  exist  on  that  footing  which 
is  desirable  for  social  purposes,  then  he  may  put  an  end  to  it.]  The  magistrate  is  to 
act  once  for  all,  and  as  soon  as  he  has  adopted  either  of  those  courses  his  jurisdiction 
is  at  an  end.  The  statute  should  receive  a  strict  interpretation,  since  it  imposes 
severe  penalties  on  the  servant,  but  gives  him  no  equivalent  advantage  as  against  the 
master.  By  the  4th  and  5th  sections  certain  powers  are  given  to  justices  to  compel 
the  payment  of  wages,  but  if  the  master  refuses  to  employ  the  workman,  the  latter 
has  no  remedy  under  the  Act,  but  must  resort  to  a  civil  action. 

Thirdly,  the  commitment  is  bad  on  the  face  of  it.  It  is  essential  that  there  should 
be  an  entry  on  the  service,  in  order  to  render  the  absenting  an  offence  within  the 
meaning  of  the  statute ;  but  the  adjudication  merely  states  that  the  complaint  is  true, 
it  appearing  that  Baker  having  contracted  to  serve  did  misconduct  himself  by  neglect- 
ing [227]  and  absenting  himself  from  his  master's  service.  [Martin,  B.  The  com- 
plaint states  that  he  entered  upon  and  worked  under  the  agreement,  and  then  the 
justice  says,  "  I  do  adjudge  the  said  complaint  to  be  true,"  and  he  goes  on  to  state  his 
reason  for  so  adjudging,  viz.,  it  appearing  that  Baker  having  contracted  to  serve, 
absented  himself.]  The  justice  ought  to  adjudicate  on  all  matters  necessary  to  con- 
stitute the  offence.  The  expression  "  absenting  himself  from  his  master's  service " 
does  not  necessarily  imply  that  he  had  entered  upon  it :  Asketv's  case  (2  L.  M.  &  P. 
429);  Smith's  Master  and  Servant,  p.  317.  Again,  in  a  conviction,  it  must  appear 
that  the  justice  acted  solely  on  the  evidence  taken  on  oath  in  the  prisoner's  presence. 
On  the  face  of  this  conviction  it  is  clear  that  the  justice  acted  also  on  other  grounds, 
for  the  adjudication  is,  "it  appearing  to  me  as  well  upon  the  examination  on  oath," 
&c.,  "as  otherwise."  [Martin,  B.  The  prisoner  may  have  confessed  the  offence.] 
In  Bex  V.  Liiffe  (8  East,  193)  an  order  of  bastardy,  which  was  stated  to  have  been 
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made  on  the  oath  of  the  wife,  "  as  otherwise,"  was  held  good,  since  it  would  be  intended 
that  the  other  evidence  was  on  oath.  That  case  however  is  distinguishable,  for  there 
it  was  not  necessary  that  the  evidence  should  be  taken  in  the  presence  of  the  party 
charged;  and  moreover  it  is  a  well  known  principle  that  every  intendment  will  be 
made  in  support  of  an  order,  but  not  of  a  conviction.  Begina  v.  Tordoft  (5  Q.  B.  933) 
is  an  express  authority,  that  a  conviction  is  bad  which  does  not  shew  that  the  evidence 
was  given  in  the  presence  of  the  party  charged. 

Huddleston,  contra.  The  principal  question  is  whether  the  conviction  puts  an  end 
to  the  contract.  It  is  submitted  that  it  does  not.  The  object  of  the  4  Geo.  4,  c.  34, 
was  to  [228]  afford  protection  to  masters,  but  it  would  be  of  little  avail  unless  they 
could  compel  their  workmen  to  perform  their  contracts.  Suppose  a  workman  enters 
into  a  contract  to  serve  for  two  or  three  years,  on  the  faith  of  which  his  master  enters 
into  large  engagements,  and  after  a  few  weeks'  service  the  price  of  labour  rises,  the 
servant  might  be  willing  to  submit  to  a  conviction  in  order  to  get  rid  of  his  contract. 
[Bramwell,  B.  If  a  workman,  after  he  had  undergone  his  punishment,  went  to  his 
master  and  tendered  his  services,  would  his  master  be  bound  to  employ  him "?]  He 
would :  for  the  contract  would  still  subsist.  [Pollock,  C.  B.  No  doubt,  if  the  master 
had  sued  the  servant  in  a  Court  of  law,  he  would  have  put  an  end  to  the  contract ; 
and  the  question  is  whether  this  punishment  ought  not  to  have  the  same  result.]  The 
analogy  does  not  hold :  because  in  the  case  of  an  action  the  master  would  recover  for 
the  entire  loss  of  service,  whether  for  a  month,  a  year,  or  longer,  but  in  this  case  the 
imprisonment  is  limited  to  three  months.  The  statute  contemplates  two  classes  of 
contracts,  the  one  in  writing,  the  other  not.  If  the  contract  is  in  writing  and  the 
workman  does  not  enter  into  the  service,  he  is  liable  to  be  punished  :  that  is  only  one 
offence  and  having  failed  to  perform  his  contract,  there  is  an  end  of  it.  But  if  he 
does  enter  into  the  service,  whether  the  contract  is  in  writing  or  not,  the  justice  has 
jurisdiction  during  the  continuance  of  the  term.  The  power  to  commit  and  "  abate 
a  proportionable  part  of  his  wages,"  shews  that  the  contract  subsists  notwithstanding 
the  commitment.  [Pollock,  C.  B.  The  6  Geo.  3,  c.  25,  provides,  that  if  an  apprentice 
shall  absent  himself  from  his  master's  service,  he  shall  be  compelled  to  serve  for  so 
long  as  he  shall  have  absented  himself,  unless  he  shall  make  satisfaction  to  his  master, 
and  so  from  time  to  time  as  often  as  he  shall  absent  himself ;  and  in  [case  he  shall 
refuse  to  serve  [229]  or  make  satisfaction,  a  justice  may  commit  him.  The  clause  in 
that  Act,  with  respect  to  workmen  contains  no  such  provision.]  In  the  case  of 
apprentices,  a  power  is  given  to  the  magistrate  to  compel  the  apprentice  to  work 
beyond  the  term  of  his  apprenticeship,  or  to  make  satisfaction  :  the  punishment  is  for 
not  making  satisfaction.  The  clause  does  not  say  that  the  justice  may  commit  "from 
time  to  time,"  but  only  that  the  apprentice  shall  make  satisfaction  "  from  time  to 
time."  If  the  language  of  the  3rd  section  of  the  4  Geo.  4,  c.  34,  be  looked  at,  it  is 
obvious  that  the  legislature  contemplated  a  continuance  of  the  contract  nowithstanding 
the  punishment.  The  first  part  of  the  section  relates  to  the  not  entering  into  the 
service  according  to  a  contract  in  writing,  but  having  entered  the  service,  whether 
the  contract  is  in  writing  or  not,  the  justice  may  punish  for  any  misconduct  or  mis- 
demeanor in  that  service,  by  imprisonment  and  abatement  of  wages ;  that  is,  not  the 
wages  then  due,  but  the  wages  which  would  accrue  during  the  time  of  the  imprison- 
ment. If  the  punishment  terminated  the  contract,  it  would  have  been  unnecessary 
for  the  legislature  to  provide  for  an  abatement  of  wages  during  the  time  of  imprison- 
ment. The  enactment  goes  on  to  say,  "or  in  lieu  thereof,"  that  is  of  the  abatement 
of  a  proportionate  part  of  the  wages  ;  the  justice  may  abate  the  whole  or  any  part  of 
the  wages,  or  discharge  the  workman  from  his  contract.  [Pollock,  C.  B.  The  justice 
is  to  imprison  and  abate  a  proportionate  part  of  the  wages,  "  or  in  lieu  thereof,"  that 
is,  in  lieu  of  the  imprisonment  and  abatement.  This  conviction  contains  no  adjudica- 
tion as  to  abatement  of  wages.]  The  20  Geo.  2,  c.  19,  empowers  the  justice  to 
imprison  or  abate  part  of  the  wages,  or  discharge  the  contract ;  the  6  Geo.  3,  c.  25, 
merely  contains  a  power  to  imprison,  and  reading  those  Acts  together  with  the  4  Geo.  4, 
c.  35,  the  meaning  is  that  the  justice  may  imprison,  or  inflict  a  pecu-[230]-niary 
penalty  in  the  shape  of  abatement  of  wages  (in  both  of  which  cases  the  contract 
subsists),  or  he  may  put  an  end  to  the  contract.  The  fact  of  giving  the  justice  power 
to  discharge  the  contract  shews  that  the  legislature  contemplated  its  continuance  in 
the  two  other  events.  [Martin,  B.  No  doubt,  in  some  cases  it  continues  :  if  a  work- 
man is  guilty  of  misconduct,  as  doing  something  wrong  or  spoiling  his  work,  and  he  is 
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punished  for  it,  that  would  not  affect  the  contract ;  but  here  the  workman  absented 
himself  with  a  determination  to  put  an  end  to  the  contract.]  There  is  no  difference 
in  the  consequences  of  the  imprisonment  whether  it  is  for  misconduct  or  absenting ;  the 
contract  subsists,  and  when  the  workman  has  suffered  the  punishment,  he  is  bound 
to  return  to  his  master's  service,  and  the  refusal  to  do  so  constitutes  a  fresh  offence. 

Then  with  respect  to  receiving  the  affidavits,  the  distinction  is  this  :  it  may  be 
shewn  by  affidavit  that  the  justice  had  no  jurisdiction  to  enter  on  the  inquiry ; 
but  if  he  had  jurisdiction,  affidavits  cannot  be  used  to  shew  that  he  has  arrived  at  a 
wrong  conclusion:  Brittain  v.  Kinnaird  (1  B.  &  B.  432).  [Pollock,  C.  B.  That  was 
an  action  against  a  magistrate,  and  there  was  a  conviction  good  on  the  face  of  it ;  but 
if  that  man  had  been  brought  before  me  by  habeas  corpus,  I  should  have  discharged 
him.  There  is  a  wide  difference  between  protecting  a  magistrate  against  an  action, 
who  has  acted  honestly,  and  keeping  a  man  in  prison  when  he  is  there  unlawfully.] 
If,  in  this  case,  the  first  conviction  put  an  end  to  the  contract,  that  might  be  shewn 
by  affidavit;  but  if  the  contract  subsists,  affidavits  cannot  be  used  to  shew  that  the 
justice  put  a  wrong  interpretation  on  the  terms  "  misconduct  or  misdemeanor." 
[Bramwell,  B.  If  we  discharged  this  man,  and  he  was  again  taken  before  a  magistrate 
and  committed  for  not  returning  to  the  service  after  request,  [231]  would  an  action 
lie  against  the  magistrate?  Martin,  B.  Suppose  a  magistrate  convicted  a  person  a 
second  time  for  the  same  identical  offence,  would  not  that  be  without  jurisdiction?] 
This  subject  was  fully  considered  in  the  case  of  Regina  v.  Bolton  (1  Q.  B.  66),  which 
laid  down  this  rule :  that  where  the  justice  has  jurisdiction  the  Court  will  not  receive 
affidavits  impeaching  his  decision  on  the  facts ;  and  that  the  test  of  jurisdiction  is 
whether  or  no  the  justice  had  power  to  enter  upon  the  inquiry,  not  whether  his 
conclusions  in  the  course  of  it  were  true  or  false :  but  that  it  may  be  shewn  by 
affidavits  that  he  had  no  authority  to  commence  an  inquiry,  inasmuch  as  the  question 
brought  before  him  was  not  one  to  which  his  jurisdiction  extended  ;  and  this,  although 
by  mis-statement  he  has  made  the  proceedings  on  the  face  of  them  regular. 
[Martin,  B.  Suppose  the  magistrate  determined  that  a  person  was  a  potter,  when 
he  was  not  a  potter.]  That  fact  might  be  shewn  by  affidavit,  for  it  would  disclose  a 
want  of  jurisdiction.  [Watson,  B.,  referred  to  Thompson  v.  Ingham  (14  Q.  B.  710).] 
Here  the  matters  existed  which  were  necessary  to  give  the  justice  jurisdiction :  the 
person  charged  was  a  potter,  there  was  a  contract,  and  he  had  entered  into  the 
service.  Then  the  justice  having  jurisdiction  to  inquire  into  the  misconduct,  adjudges 
that  the  party  was  guilty  of  misconduct  in  absenting  himself  after  the  termination  of 
his  punishment;  and  affidavits  cannot  be  used  to  shew  that  he  has  come  to  a  wrong 
conclusion.  On  this  point  he  also  referred  to  Eegina  v.  Dayman  (7  El.  &  Bl.  672)  and 
Regina  v.  Brovm  (7  El.  &  Bl.  757). 

Then  as  to  the  objections  to  the  conviction  :  the  complaint  states  that  Baker 
contracted  to  serve,  and  having  entered  upon  and  worked  under  such  agreement,  he 
misconducted  himself  in  his  said  service,  by  absenting  himself  from  his  said  master's 
service.  That  means  an  actual  [232]  existing  service.  In  Askew's  case  (2  L.  M.  &  P. 
429)  it  did  not  appear  that  the  contract  was  in  winting,  or  that  the  party  had  entered 
the  service.  The  words  "  or  otherwise,"  do  not  necessarily  mean  that  there  was  other 
evidence  not  in  the  presence  of  the  party  charged :  they  may  have  reference  to  some 
expressions  which  fell  from  him. 

Scotland,  in  reply.  Although  the  complaint  is  of  such  a  nature  as  to  give  the 
justice  jurisdiction  to  hear  it,  yet  if  it  turns  out  in  the  course  of  the  inquiry  that  he 
has  no  jurisdiction  to  conyict  that  may  be  shewn  by  affidavit :  In  re  Bailey  (3  E.  &  B. 
607).  [Bramwell,  B.,  referred  to  the  note  to  Crepps  v.  Burden,  1  Smith's  Lead.  Cas. 
589,  4th  ed.]  In  Paley  on  Convictions,  p.  377,  4th  ed.,  the  rule  is  thus  stated : 
"  Although  the  magistrate  may  have  had  power  to  enter  upon  the  inquiry,  it  may  be 
shewn  by  affidavit  that  there  was  no  evidence  of  that  which  is  required  to  form  the 
basis  of  his  jurisdiction,  e.g.  of  a  contract  of  service  under  the  Master  and  Servants' 
Act,  4  Geo.  4,  c.  34."  The  absenting  is  as  much  the  basis  of  jurisdiction  as  the 
contract.  [Bramwell,  B.  In  Mould  v.  Williams  (5  Q.  B.  469),  a  justice  made  an  order 
under  the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  s.  73,  for  the  removal  of  the  plaintiff's 
timber,  which  was  stated  in  the  order  to  be  laid  upon  a  highway ;  and  it  was  held 
that  in  an  action  of  trespass  against  the  magistrate,  the  plaintiff  could  not  give 
evidence,  in  contradiction  to  the  order,  that  the  locus  in  quo  was  not  a  highway.] 
It  is  now  more  necessary  to  receive  affidavits  in  cases  of  this  kind,  since  no  action  will 
Ex.  Div.  XIII.— 4 
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lie  against  the  justice  until  after  the  conviction  is  quashed  :  11  &  12  Vict.  c.  44,  s.  2. 
Then  as  to  the  question  of  jurisdiction  :  this  enactment,  which  authorizes  imprison- 
ment for  a  breach  of  contract,  is  contrary  to  the  spirit  of  the  law,  and  ought  to 
receive  a  strict  construction.  The  master  is  not  bound  to  take  back  the  workman 
after  [233]  he  comes  out  of  prison ;  then  how  can  there  be  a  continuing  absence  from 
the  service  1  The  request  to  return  cannot  make  any  difference.  The  term  "  absenting 
himself,"  in  this  Act,  means  "finally  leaving  the  service.'  The  provision  in  the 
6  Geo.  3,  c.  25,  as  to  apprentices,  is  decisive  of  this  point.  The  recital  of  the 
4th  section  of  that  Act  speaks  of  one  act  of  leaving  by  which  the  contract  is  not 
fulfilled  ;  and  the  enacting  part  shews  the  intention  of  the  legislature,  that  what  may 
be  done  in  the  case  of  apprentices  may  not  be  done  in  the  case  of  workmen.  If  the 
master  brought  an  action  against  the  servant  for  a  breach  of  contract,  he  might 
recover  the  entire  damages ;  so,  here,  the  justice  cannot  convict  from  time  to  time, 
but  once  only.  As  to  the  objections  to  the  conviction  itself,  Askew's  case  (2  L.  M.  &  P. 
429)  and  liegina  v.  Tordoft  (5  Q.  B.  933)  are  authorities  in  point.  The  conviction 
is  also  bad  on  the  ground  that  there  is  no  adjudication  as  to  abatement  of  wages. 
The  justice  ought  strictly  to  comply  with  the  requirements  of  the  Act.  [Bramwell,  B. 
Suppose  a  workman  is  committed  on  the  Monday  and  comes  out  of  prison  on  the 
Wednesday,  is  he  to  be  paid  the  whole  week's  wages'?  If  the  magistrate  adjudicated 
properly,  he  would  adjudicate  an  abatement  for  the  three  days.]  He  referred  to  Rex 
V.  Solomons  (1  T.  R.  249). 

The  Court  intimated  a  wish  to  have  the  point  as  to  the  abatement  of  wages  further 
argued. 

Huddleston.  It  does  not  appear  on  the  face  of  the  conviction  under  which  statute 
the  justice  adjudicated ;  and  the  conviction  may  be  supported  under  the  6  Geo.  3, 
c.  25,  s.  4,  which  does  not  require  any  abatement  of  wages.  [Martin,  B.  The 
4  Geo.  4,  c.  34,  has  superadded  something  to  the  6  Geo.  3,  c.  25 ;  and  it  seems  to  me 
that  as  the  one  Act  is  auxiliary  to  the  other  the  justice  must  act  [234]  upon  it.]  In  Rex 
v.  Hoseason  (14  East,  605)  the  Court  considered  that  the  punishments  inflicted  by  the 
20  Geo.  2,  c.  19,  and  6  Geo.  3,  c.  25,  could  not  be  blended  together.  It  is  conceded, 
that  if  this  were  the  case  of  a  servant  in  husbandry,  the  adjudication  must  be  under 
the  4  Geo.  4,  c.  34,  but  being  the  case  of  a  potter  it  may  be  made  under  either  statute, 
and  if  not  good  under  the  latter  it  is  under  the  former.  Besides,  the  abatement  of 
wages  is  not  a  necessary  part  of  the  adjudication ;  but  is  a  matter  in  the  discretion 
of  the  justice. 

Watson,  B.  I  am  of  opinion  that  the  warrant  is  good.  I  have  the  misfortune 
to  differ  from  the  rest  of  the  Court  on  one  point.  As  to  the  general  jurisdiction  of 
this  Court  to  receive  affidavits  for  the  purpose  of  invalidating  a  conviction,  I  think 
that  wherever  the  objection  is  an  entire  want  of  jurisdiction  in  the  magistrate,  it  is 
competent  for  the  Court  to  ascertain,  by  affidavit,  whether  or  no  he  had  jurisdiction. 
For  instance,  if  the  person  convicted  was  not  a  potter,  or  if  a  potter  there  was  no 
contract  between  the  parties,  there  would  be  no  jurisdiction  in  the  magistrate  to 
adjudicate,  and  he  could  not,  by  finding  those  facts,  confer  on  himself  jurisdiction. 
Again,  supposing  the  construction  of  the  statute  right,  that  the  contract  is  dissolved 
by  the  adjudication,  or  that  the  power  of  the  magistrate  was  exhausted  by  the  con- 
viction, these  facts  might  be  shewn  by  affidavit.  Thompson  v.  Ingham  (14  Q.  B.  710) 
is  an  express  authority  on  this  point.  There  the  County  Court  judge  had  prima  facie 
jurisdiction  to  try  the  plaint ;  but  it  was  taken  away  by  a  question  raised  as  to  title 
to  land.  The  Court  of  Queen's  Bench  came  to  the  conclusion  that,  although  the 
County  Court  judge  had  decided  that  the  title  to  land  was  not  in  question,  that 
matter  must  be  tried  as  a  fact  in  a  suit  for  prohibition. 

[235]  The  4  Geo.  4,  c.  34,  makes  provision  as  to  workmen  misconducting  or  absent- 
ing themselves  from  service.  That  is  not  a  new  enactment.  From  the  20  Geo.  2, 
c.  19,  a  period  of  nearly  110  years,  the  legislature  has  passed  Acts  of  this  kind,  which 
have  been  in  constant  operation  ever  since.  I  do  not  inquire  into  the  policy  of  the 
legislature  in  passing  these  acts,  but  I  take  them  as  I  find  them,  and  give  them  the 
best  interpretation  I  can.  The  4  Geo.  4,  c.  34,  s.  3,  speaks  of  persons  in  certain 
employments,  one  of  which  is  a  potter,  and  it  provides  for  cases  of  contracts  in  writing 
and  contracts  not  in  writing.  If  there  is  a  contract  in  writing,  and  the  workman 
does  not  enter  the  service;  or  having  entered  the  service  absents  himself,  whether 
the  contract  is  in  writing  or  not,  or  is  guilty  of  any  other  misconduct  or  misdemeanor 
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in  the  execution  thereof,  the  magistrate  may  commit  him  to  the  House  of  Correction, 
to  be  held  to  hard  labour,  for  a  period  not  exceeding  three  months,  and  abate  a  propor- 
tional part  of  his  wages  during  the  period  he  shall  be  so  confined ;  or  in  lieu  thereof, 
that  is,  in  lieu  of  the  imprisonment  and  abatement  of  wages,  punish  the  offender  by 
abating  the  whole  or  any  part  of  his  wages,  or  may  discharge  such  servant  in 
husbandry,  artificer,  &c.,  from  his  contract.  Therefore,  under  the  third  head  of 
punishment  the  magistrate  may  altogether  discharge  the  contract :  he  may  abate 
the  whole  or  a  part  of  the  wages,  but  not  rescind  the  contract :  again,  he  may 
commit  to  prison,  but  not  rescind  the  contract ;  and  after  the  offender  comes  out  of 
prison  the  contract  still  remains.  It  has  been  asked  whether  an  action  would  lie 
against  the  magistrates :  I  think  it  would  not,  and  for  this  reason,  that  he  acts  upon 
this  as  a  continuing  contract.  The  master,  for  the  purpose  of  compelling  the  work- 
man to  perform  his  contract,  obtains  the  adjudication  of  a  magistrate  that  he  shall  be 
sent  to  prison :  the  master  could  not  afterwards  say  "  the  absence  of  the  workman 
is  a  discharge  to  me :"  his  [236]  going  before  the  magistrate  shews  that  there  is  a 
subsisting  contract.  The  workman  comes  out  of  prison  and  will  not  return  to- the 
service ;  then  in  not  returning,  he  is  absenting  himself  from  the  service.  Suppose 
a  workman  in  a  coal  mine  is  guilty  of  misconduct ;  for  instance,  if  he  went  with  a  Davy 
lamp  uncovered  where  there  was  fire  damp  or  choke  damp,  though  he  was  committed 
to  prison  for  that  offence  the  contract  would  still  remain.  This  is  not  a  continuing 
absence.  The  offender  has  been  punished  for  his  absence  up  to  the  time  of  his  commit- 
ment to  prison,  and  when  the  imprisonment  is  ended  the  contract  continues  ;  therefore, 
if  he  afterwards  absents  himself,  the  matter  may  be  again  investigated  by  a  magistrate. 
The  next  question  is,  whether  the  conviction  is  good  on  the  face  of  it.  One 
objection  was,  that  it  is  not  stated  in  the  adjudication  that  the  offender  entered  the 
service.  But  the  charge  laid  in  the  information  is,  that  having  entered  the  service 
he  absented  himself;  on  which  the  magistrate  thus  adjudicates — "Whereas  the  said 
William  Baker  being  now  brought  before  me  the  said  justice  in  pursuance  of  my 
warrant  issued  against  him  in  answer  to  the  said  complaint,  and  I  having  duly 
examined  into  the  nature  thereof,  do  adjudge  the  said  complaint  to  be  true,"  and  then 
he  adds,  "it  appearing  to  me  as  well  upon  the  examination  on  oath  of,  &c.,  as  other- 
wise, that  the  said  William  Baker,  having  contracted  to  serve  as  potter,  did  misconduct 
himself  in  his  said  service,  by  absenting  himself  from  his  said  master's  service."  All 
that  is  wholly  ^immaterial :  it  would  have  been  a  perfectly  good  conviction  if  it  had 
merely  contained  the  statement  that  the  complaint  was  true.  But  in  the  subsequent 
statement  I  find  the  words  "  did  misconduct  himself,  &c.,  by  absenting  himself  from 
his  said  master's  service."  What  service  1  The  service  alleged  in  the  information. 
It  was  further  objected,  that  the  conviction  says,  "  it  appearing  to  me  as  well  upon 
the  examination  [237]  on  oath  of  &c.,  as  otherwise"  &c.  That  however  means  that  the 
information  taken  on  oath  fully  established  the  fact :  the  word  "  otherwise  "  forms  no 
part  of  the  adjudication. 

Another  objection  was  raised  rather  late  in  the  discussion,  viz.,  that  there  was  no 
adjudication  as  to  abatement  of  wages.  On  looking  to  the  authorities,  I  find  the 
same  objection  in  other  cases,  for  instance,  in  Rex  v.  Tordoft  (5  Q.  B.  933)  and  Regina 
V.  Richards  (13  L.  J.  Mag.  Cas.  147),  but  it  was  not  relied  on.  In  my  judgment  the 
6  Geo.  3,  c.  25,  and  4  Geo.  4,  c.  34,  are  both  in  force.  The  6  Geo.  3,  c.  25,  after 
reciting  that  it  frequently  happens  that  artificers  &c.  leave  their  respective  services 
before  the  terms  of  their  contracts  are  fulfilled,  enacts,  "  that  if  it  shall  appear  to  such 
justice  that  any  such  artificer  &c.,  or  other  person,  shall  not  have  fulfilled  such 
contract,  or  hath  been  guilty  of  any  misdemeanor,  it  shall  and  may  be  lawful  for  such 
justice  to  commit  every  such  person  to  the  House  of  Correction  for  the  county  &c., 
for  any  time  not  exceeding  three  months,  nor  less  than  one  month."  The  next  Act 
is  the  4  Geo.  4,  c.  34,  which,  after  reciting  the  20  Geo.  2,  c.  19,  6  Geo.  3,  c.  25,  and 
4  Geo.  4,  e.  29,  and  that  it  is  expedient  to  extend  the  powers  of  the  said  Acts,  amongst 
other  provisions  enacts,  that  "  it  shall  and  may  be  lawful  for  such  justice  to  commit 
every  such  person  to  the  House  of  Correction,  there  to  remain  and  be  held  to  hard 
labour  for  a  reasonable  time,  not  exceeding  three  months,  and  to  abate  a  proportion- 
able part  of  his  or  her  wages,  for  and  during  such  period  as  he  or  she  shall  be  so 
confined  in  the  House  of  Correction."  The  6  Geo.  3,  c.  25,  empowers  the  justice  to 
imprison  simpliciter,  without  hard  labour.  Then  comes  the  4  Geo.  4,  c.  34,  which 
enables  the  justice  to  imprison  with  hard  labour,  and  to  abate  a  part  of  the  wages. 
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Is  then  this  conviction  good,  which  does  not  award  an  abatement  of  wages?  I  think 
it  is  perfectly  good.  I  read  the  enactment  thus — it  shall  be  lawful  [238]  to  commit, 
lawful  to  add  hard  labour,  and  also  lawful,  as  a  further  punishment,  to  award  an 
abatement  of  wages.  If  the  preamble  of  this  Act  be  looked  at  the  intention  of  the 
legislature  is  plain,  viz.,  to  extend  the  powers  of  the  previous  Acts ;  and  therefore  in 
addition  to  the  power  to  imprison,  given  by  the  6  Geo.  3,  c.  25,  there  is  a  power  to 
add  hard  labour,  and  also  in  addition  by  way  of  punishment,  a  power  to  abate  part  of 
the  wages.  The  latter,  in  my  opinion,  is  not  compulsory  on  the  magistrate,  and  the 
conviction  is  perfectly  good  without  its  being  included.  I  so  interpret  the  statute : 
it  does  not  say  that  the  imprisonment  is  to  operate  as  an  abatement  or  suspension  of 
the  wages,  indeed  if  it  did  that  would  not  render  the  conviction  bad,  for  then  the 
amount  would  be  a  mere  matter  of  calculation,  viz.,  one-fourth  or  one-twelfth  of  the 
yearly  wages,  according  to  circumstances.  The  magistrate  is  not  to  assess  the  amount 
of  wages  to  be  abated,  but  the  statute  says  it  shall  be  lawful  for  him  to  abate  a  pro- 
portionable part  of  the  wages  &c.  Moreover,  if  the  conviction  took  place  at  the  end 
of  the  period  of  service,  there  could  be  no  abatement  of  wages.  It  is  enough  that 
there  is  an  Act  in  force  which  supports  the  conviction.  If  the  6  Geo.  3,  c.  25,  stands 
unrepealed,  a  conviction  under  it  is  good,  notwithstanding  the  subsequent  Act,  and 
it  is  not  necessary  to  shew  on  the  face  of  the  conviction  under  which  Act  it  took  place. 
If  under  the  6  Geo.  3,  c.  25,  it  could  not  be  under  the  4  Geo.  4,  c.  34,  and  vice  versa  : 
it  is  sufficient  to  say  '*  contrary  to  the  form  of  the  statute."  Then  is  the  6  Geo.  3, 
c.  25,  repealed  by  the  4  Geo.  4,  c.  34 1  The  law  on  this  subject  is  thus  stated  in 
Dwarris  on  Statutes,  p.  532,  2d  ed.  "  But  a  later  statute  which  is  general  and 
affirmative,  does  not  abrogate  a  former  which  is  particular :  thus,  the  stat.  5  Eliz.  4, 
that  none  use  a  trade  without  being  apprentice,  did  not  take  away  4  &  5  Ph.  &  M.  5, 
that  no  weaver  use  &c.  Sir  0.  Bridgman  lays  down  this  doctrine : — that  the  [239] 
law  will  not  allow  the  exposition  of  a  statute  to  revoke  or  alter  by  construction  of 
general  words  any  particular  statute  where  the  words  may  have  their  proper  operation 
without  it.  Affirmative  words  do  not  take  away  a  prior  exemption.  It  is  a  general 
rule  that  subsequent  statutes  which  add  accumulative  penalties  and  institute  new 
methods  of  proceeding,  do  not  repeal  former  penalties  and  methods  of  proceeding 
ordained  by  preceding  statutes,  without  negative  words."  That  being  so,  there  is 
nothing  in  the  4  Geo.  4,  c.  34,  to  repeal  the  6  Geo.  3,  c.  25,  and  therefore  if  this  is 
not  a  good  conviction  under  one  Act  it  may  be  under  the  other.  I  am  sorry  to  say 
that  on  this  part  of  the  case  I  differ  from  the  rest  of  the  Court,  but  relying  on  the 
view  I  have  taken  of  the  statute  4  Geo.  4,  c.  34,  I  think  the  commitment  good,  and 
I  also  think  that  the  6  Geo.  3,  c.  25,  being  unrepealed,  may  be  resorted  to  in  order 
to  support  this  conviction. 

Bramwell,  B.  I  think  that  the  prisoner  ought  to  be  discharged.  Upon  the 
question  whether  we  can  look  at  the  affidavits  in  order  to  ascertain  whether  the 
magistrate  had  jurisdiction,  I  own  the  inclination  of  my  opinion  is,  that  we  are  not 
at  liberty  to  look  at  them.  Perhaps,  what  I  am  now  saying  may  be  extra- judicial, 
because  it  is  not  the  point  on  which  the  prisoner  is  to  be  discharged,  but  I  wish  to 
state  shortly  the  grounds  on  which  I  think  the  affidavits  ought  not  to  be  received. 
I  am  inclined  to  adopt  the  rule  laid  down  by  the  learned  editors  of  Smith's  Leading 
Cases,  vol.  1,  p.  591,  4th  ed.  "Possibly  the  distinction  may  be  between  cases  in 
which  the  conviction  or  order  is  made  by  persons  who  are  admitted  to  constitute  a 
legal  Court,  and  who  have  stated  facts  which,  on  information  being  laid  or  a  case 
coming  before  them,  would  be  matter  to  be  proved  and  adjudicated  upon  by  them, 
and  cases  in  which  the  [240]  objection  is  that  they  are  not  a  Court  at  all,  because  not 
in  fact  magistrates,  or  because  interested,  because  they  sat  out  of  the  limit  of  their 
jurisdiction,  or  for  some  other  reason  striking  at  their  existence  as  a  Court,  so  that 
the  objection  is  not  that  the  statement  of  a  Court  is  erroneous,  but  that  the  source  of 
the  statement  is  not  a  Court  at  all."  I  do  not  otherwise  see  why  a  person  might  not 
contest  the  jurisdiction  of  the  magistrate  either  by  an  action  against  him,  or  in  any 
other  way ;  for  the  principle  on  which  we  examine  the  propriety  of  these  convictions 
must  be  equally  applicable  whether  personal  liberty  or  property  is  concerned ;  and 
the  inconvenience  of  revoking  the  adjudication  of  magistrates  in  matters  of  this  kind 
is  so  great,  that  I  think  the  rule  which  I  have  referred  to  ought  to  be  adopted.  But, 
assuming  that  we  have  power  to  examine  into  the  jurisdiction,  as  it  is  called,  or  into 
the  existing  facts  necessary  to  give  jurisdiction,  it  ought  not  to  be  more  extensive 
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than  this,  viz.,  we  may  enquire  into  the  truth  of  everything  except  the  subject  matter 
of  complaint.  Therefore,  all  that  we  are  at  liberty  to  enquire  into  is,  whether  the 
person  convicting  was  a  magistrate,  whether  a  complaint  was  made,  whether  the 
prisoner  was  a  potter,  and  whether  there  had  been  an  entry  into  the  service :  those 
facts  existing,  it  was  for  the  magistrate  to  adjudicate  on  the  complaint.  On  these 
grounds  I  think  that  we  ought  not  to  look  at  the  affidavits. 

But  assuming  that  we  can,  I  am  of  opinion  that  the  magistrate  may  convict  a 
second  time  for  a  second  absence,  because  the  imprisonment  is  not  a  dissolution  of  the 
contract :  it  may  give  the  master  a  right  to  dissolve  the  contract,  but  if  he  does  not, 
the  service  continues,  and  there  may  be  a  second  absenting  from  the  service.  It  has 
been  argued  that  there  was  only  one  absenting, — that  it  began  on  a  particular  day, 
and  continued  when  the  prisoner  was  taken  [241]  the  second  time  before  the  magistrate. 
To  my  mind  that  is  not  so.  I  think  that  the  first  absenting  began  and  ended  when 
he  was  first  convicted,  and  that  there  was  a  second  absenting  by  his  not  returning 
when  his  imprisonment  was  over,  or,  at  all  events,  when  the  master  intimated  to  him 
a  desire  to  continue  the  service.  Therefore  it  seems  to  me  in  the  first  place  that  we 
ought  not  to  look  at  the  affidavits,  and  if  we  do,  that  this  man  was  properly  convicted. 

The  next  objection  is,  that  it  does  not  appear  on  the  face  of  the  conviction  that 
the  prisoner  entered  the  service.  I  am  extremely  reluctant  minutely  to  criticise 
documents  when  there  is  very  little  doubt  what  the  actual  facts  are ;  here,  however, 
it  does  appear  that  he  entered  the  service,  because  the  complaint  is  that  having  entered 
the  service  he  absented  himself,  upon  which  the  magistrate  says  "  I  find  that  he  did 
absent  himself,  from  his  said  service."  Now,  the  word  "  service  "  may  mean  popularly 
"  a  service,"  or  absolute  service.  If  there  had  been  nothing  to  shew  the  time  the  actual 
service  commenced,  I  should  agree  with  the  argument  of  Mr.  Scotland,  which  is 
supported  by  the  decision  of  my  brother  Wightman  in  Askew's  case  (2  L.  M.  &  P.  429). 
If  it  does  not  appear  that  he  entered  the  service,  the  saying  that  he  "absented 
himself "  would  mean  nothing  more  than  that  he  did  not  enter  the  service  which  he 
agreed  to  enter. 

Another  objection  was,  that  the  words  "as  otherwise''  shew  that  the  magistrate 
proceeded  on  some  reasons  which  might  be  insufficient.  I  think  that  is  not  so.  He 
acted  on  the  evidence,  and  there  might  be  some  other  legitimate  ground  upon  which 
he  could  act. 

I  think  the  objection  that  the  magistrate  ought  to  have  adjudicated  upon  the 
abatement  of  wages  is  sustainable.  It  may  be  that  a  workman  served  for  three  weeks, 
and  at  the  end  of  the  month  his  wages  were  payable  :  [242]  then  if  he  absented  himself 
for  two  or  three  days,  and  is  committed  to  prison  without  any  adjudication  as  to 
abatement  of  wages,  is  he  to  lose  a  whole  month's  wages'?  At  common  law  his  wages 
would  not  be  due  unless  he  served  the  entire  month.  I  think  the  legislature  meant 
the  enactment  for  his  benefit,  and  that  the  magistrate  ought  to  have  adjudicated  that, 
"  whereas  certain  wages  would  be  payable  for  a  month's  service  ending  on  &c.,  I 
adjudicate  an  abatement  of  one  fourth  part  of  such  wages :  "  the  result  would  be  that 
the  man  would  get  the  other  portion.  On  that  ground  I  think  the  conviction  is  bad 
under  the  4  Geo.  4,  c.  34.  Then  Mr.  Huddleston  says  that  it  is  a  good  conviction 
under  the  6  Geo.  3.  On  that  point  I  differ  from  my  brother  Watson.  I  should  not 
like  to  say  that  the  6  Geo.  3  has  been  repealed,  because  I  am  not  sure  that  there  may 
not  be  some  important  clauses  in  respect  of  which  no  provision  is  made  in  the  subse- 
quent statute ;  but  when  a  statute  directs  something  to  be  done  in  a  certain  event, 
and  another  law  is  made  which  appoints  something  else  to  be  done,  not  contradictory, 
but  more  comprehensive  and  including  the  former,  I  cannot  help  thinking  that  the 
first  Act  is  gone.  It  seems  to  me  that  the  6  Geo.  3,  is  no  longer  in  force  quoad  this 
particular  matter,  and  that  the  conviction,  being  under  the  4  Geo.  4,  c.  34,  is  bad  for 
not  containing  any  adjudication  as  to  abatement  of  wages. 

Martin,  B.  I  am  also  of  opinion  that  this  conviction  is  bad.  It  seems  to  me 
defective  in  omitting  to  provide  for  a  matter  upon  which  the  4  Geo.  4,  c.  34,  requires 
that  the  justice  shall  adjudicate.  The  3rd  section  enacts,  that  "it  shall  and  may  be 
lawful  for  such  justice  to  commit  every  such  person  to  the  House  of  Correction,  there 
to  remain  and  be  held  to  hard  labour  for  a  reasonable  time,  not  ex-[243]-ceeding  three 
months,  and  to  abate  a  proportional  part  of  his  or  her  wages  for  and  during  such  period 
as  he  or  she  shall  be  confined  in  the  House  of  Correction,"  &c.  There  is  one  sentence 
in  which  the  legislature  enacts  that  certain  things  shall  be  done,  and  it  is  sufficient  to 
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invalidate  this  conviction  that  the  justice  has  not  done  what  the  Act  requires.  If  we 
can  see  a  reason  for  the  provision,  that  affords  strong  ground  for  arriving  at  the 
conclusion  that  the  justice  should  do  what  he  is  directed.  I  think  that  there  is  good 
reason  for  the  provision,  and  that  it  is  most  important  to  both  parties.  When  a 
workman  is  brought  before  a  justice  and  committed,  is  he  to  lose  the  whole  of  his 
wages  or  only  so  much  as  is  proportionate  to  the  period  he  was  not  occupied  in  labour 
but  was  in  prison  1  It  seems  to  me  that  the  object  of  the  legislature  was  to  provide 
for  that,  and  to  indicate  that  for  that  period,  and  that  period  alone,  is  the  workman  to 
be  deprived  of  his  wages  by  the  act  of  the  justice.  In  my  opinion  it  is  an  essential 
part  of  the  adjudication,  that  this  matter  shall  be  adjudicated  upon,  and  that  not  having 
been  done,  the  conviction  is  bad.  I  must  observe  that  the  document  itself  is  very 
informal.  It  recites  that  the  prisoner  did  "  unlawfully  misdemean  and  misconduct 
himself  in  his  said  service  by  neglecting  and  absenting  himself  from  his  said  master's 
service,  without  the  leave  of  his  said  master."  What  is  the  meaning  of  the  word 
"neglecting"?  I  have  no  idea  :  there  is  nothing  to  connect  with  it.  The  same  word 
is  used  in  the  adjudication,  and  it  is  quite  insensible.  However,  I  found  my  judg- 
ment upon  the  want  of  that  which  the  statute  expressly  I'equires  to  be  in  the  adjudica- 
tion, and  which  is  necessary  and  important  for  the  reason  given  by  my  brother 
Bramwell.  Then  ib  is  said  that  this  is  a  good  conviction  under  the  6  Geo.  3,  c.  25. 
I  concur,  as  a  general  rule,  with  what  my  brother  Watson  has  read  from  Dwarris  on 
Statutes,  but  [244]  all  these  matters  must  be  looked  at  with  common  sense.  Here 
there  is  a  subsequent  act  of  parliament  in  similar  words,  but  with  a  provision  super- 
added, and  when  we  find  two  Acts  on  the  subject,  both  affirmative,  with  something 
superadded  to  one,  we  must  look  to  both  and  see  how  the  object  of  the  legislature  can 
be  effectually  carried  out.  For  this  reason  we  must  read  the  4  Geo.  4,  c.  34,  in 
connection  with  the  6  Geo.  3,  c.  25,  to  which  that  provision  is  superadded.  Again, 
the  6  Geo.  3,  c.  25,  contains  an  express  provision  that  the  party  aggrieved  by  any 
determination  or  order  of  a  justice  shall  have  an  appeal ;  in  the  4  Geo.  4,  c.  34,  there 
is  no  such  provision.  It  is  a  matter  of  right  that  a  person  should  know  under  what 
act  of  parliament  he  is  convicted,  and  if  the  justice  meant  to  convict  under  the  6  Geo.  3, 
c.  25,  he  should  say  so,  in  order  that  the  party  may  have  an  opportunity  of  appealing.  If 
the  justice  does  not,  the  conviction  is  bad,  ifor  the  party  is  deprived  of  a  right  which 
he  has  under  the  one  Act,  but  not  under  the  other.  I  cannot  think  it  a  proper  mode 
of  carrying  the  law  into  effect,  to  shift  back  from  one  act  of  parliament  to  another, 
and  say  that  if  the  conviction  is  not  good  under  this  Act,  it  is  under  that. 

On  the  question  as  to  receiving  affidavits,  I  have  had  the  greatest  doubt;  and 
cannot  airive  at  a  satisfactory  conclusion.  The  first  part  of  the  3rd  section  of  the 
4  Geo.  4,  c.  34,  enacts,  "That  if  any  servant  in  husbandry  or  any  artificer,  calico 
printer,"  &c.  (mentioning  a  variety  of  persons),  "shall  contract  with  any  person  to 
serve  him  for  any  time,  &c.,  and  shall  not  enter  into  or  commence  his  service  according 
to  his  contract  (such  contract  being  in  writing  and  signed  by  the  contracting  parties)," 
&c.  Now,  it  is  conceded  that  under  that  part  of  the  section  there  can  be  only  one 
offence,  and  that  if  the  party  is  brought  before  a  justice  and  convicted  of  not  entering 
the  service,  there  is  an  end  of  it.  [245]  Then,  in  the  event  of  a  second  conviction 
for  the  same  offence,  what  redress  has  he  ?  If  the  argument  of  Mr.  Huddleston  is 
correct,  the  consequence  will  be  that  the  party  has  no  appeal  and  no  redress  of  any 
sort,  and  he  may  be  convicted  over  and  over  again,  contrary  to  law.  Again,  suppose 
a  justice  convicts  a  person  who  is  not  within  the  class  of  persons  with  respect  to 
whom  the  enactment  is  made,  is  the  finding  of  the  justice  to  be  conclusive,  and  the 
person  subject  to  punishment  although  he  is  not  one  of  the  class  mentioned  in  the 
Acti  What  is  the  objection  to  that  conviction?  I  can  see  no  other  than  this — that 
the  justice  had  no  jurisdiction.  Can  he  find,  as  a  fact,  that  a  person  who  is  not  a 
calico  printer  is  a  calico  printer,  and  thereupon  imprison  him  for  three  months  with 
hard  labour,  and  deprive  him  of  all  possible  redress  1  It  seems  to  me  a  question  of 
the  greatest  difficulty,  and  I  am  not  able  to  give  an  answer  satisfactory  to  my  mind. 

Then  as  to  the  other  point — the  statute  creates  a  variety  of  offences,  viz.,  the  not 
entering  the  service,  the  having  entered  it  and  absenting  himself  from  it,  the  neglect- 
ing to  fulfil  or  being  guilty  of  any  other  misconduct  or  misdemeanor  in  the  execution 
thereof.  My  impression  is  that  each  offence  must  be  looked  at  by  itself  in  order  to 
ascertain  its  true  nature.  If  the  party  absent  himself  upon  a  claim  of  right,  intending 
to  leave  altogether,  that  is  one  offence ;    on  the  other  hand   if  he  merely  absents 
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himself  for  a  day  or  two,  for  the  purpose  of  pleasure,  that  is  a  case  of  quite  a  different 
character.  If  he  absents  himself  on  a  claim  of  right,  alleging  that  he  is  not  bound 
to  serve  by  reason  of  a  difference  between  him  and  his  master  as  to  the  amount  of 
his  wages,  no  civil  action  for  damages  would  lie  for  the  entire  loss  of  service,  and  in 
the  event  of  a  second  action,  it  would  be  [246]  a  good  plea  that  damages  had  been 
recovered  in  the  former  action  :  Dunn  v.  M'urray  (9  B.  &  C.  780).  On  this  point, 
however,  I  decline  giving  a  positive  opinion,  as  the  matter  is  involved  in  great  doubt, 
but  on  the  whole  I  think  that  the  prisoner  ought  to  be  discharged. 

Pollock,  C.  B.  I  concur  with  the  majority  of  the  Court  that  the  applicant  is 
entitled  to  his  discharge.  I  agree  with  my  brothers  Martin  and  Bramwell  that  the 
adjudication  is  bad.  The  magistrate  was  bound,  not  merely  to  commit  but  also  to 
abate  a  proportionate  part  of  the  wages  ;  and  the  adjudication  not  being  in  accordance 
with  the  Act,  and  the  magistrate  not  having  fulfilled  his  duty  in  that  respect,  the 
conviction  cannot  be  sustained.  The  adjudication  is  extremely  important,  and  instead 
of  being  a  matter  of  doubt,  should  settle  the  litigation  between  the  parties  which 
the  magistrate  ought  to  have  determined  then  and  there.  It  is  said  that  the  con- 
viction may  be  supported  by  the  6  Geo.  3,  c.  25,  but  I  think  that  cannot  be ;  and 
even  if  it  were  a  conviction  under  that  statute,  I  entertain  not  the  slightest  doubt 
that  a  conviction  toties  quoties  under  that  statute  would  be  bad.  I  not  only  concur 
with  two  of  my  brothers  that  the  prisoner  should  be  discharged  on  the  ground  of  a 
defective  commitment,  but  I  found  my  judgment  on  the  broad  and  more  general 
ground.  The  6  Geo.  3,  c.  25,  contains  an  enactment  with  respect  to  apprentices,  and 
says  "  that  if  any  apprentice  shall  absent  himself  from  his  master's  service,  before  the 
term  of  his  apprenticeship  shall  be  expired,  every  such  apprentice  shall,  at  any  time  or 
times  thereafter,  whenever  he  shall  be  found,  be  compelled  to  serve  his  said  master 
for  so  long  a  time  as  he  shall  have  so  absented  himself  from  [247]  such  service,  unless 
he  shall  make  satisfaction  to  his  master  for  the  loss  he  shall  have  sustained  by  his 
absence  from  his  service ;  and  so  from  time  to  time  as  often  as  any  such  apprentice 
shall,  without  leave  of  his  master,  absent  himself  from  his  service  before  the  term  of 
his  contract  shall  be  fulfilled  :  And  in  case  any  such  apprentice  shall  refuse  to  serve 
as  hereby  required,  or  to  make  such  satisfaction  to  his  master,  such  master  may  com- 
plain upon  oath  to  any  justice  of  the  peace,"  &c.  From  that  I  infer  that  where  the 
legislature  meant  that  the  power  to  enforce  the  contract  should  continue,  they  have 
said  so.  The  4th  section,  which  is  relied  on  as  supporting  a  conviction  without  an 
•adjudication  as  to  abatement  of  wages,  does  not  contain  any  such  provision,  but  merely 
a  power  to  commit.  Therefore  I  infer  that  under  that  section  the  justice  has  no 
power  to  interfere  a  second  time ;  indeed  the  3rd  section  seems  to  me  conclusive,  for 
where  a  power  to  commit  from  time  to  time  was  intended,  it  is  so  expressed.  It  may 
be  asked,  if  there  is  this  power  with  respect  to  apprentices,  what  objection  is  there 
to  it  in  the  case  of  workmen  1  I  answer,  very  considerable.  The  manner  in  which 
the  criminal  law  of  this  country  is  administered  shews  a  diflferent  mode  of  dealing 
with  persons  in  their  minority  and  persons  of  full  age.  I  can  well  understand  why 
an  apprentice  may  be  corrected  and  compelled  to  return  to  his  service ;  and  that  may 
occur  from  time  to  time  with  great  propriety  which  would  not  be  proper  in  the  case 
of  a  man  of  full  age  and  surrounded,  perhaps,  with  a  wife  and  children.  I  cannot 
think  that  the  legislature  intended  that  a  master  should  have  the  power  of  adopting 
towards  his  workmen  this  mode  of  punishment,  from  time  to  time  perhaps  for  as 
many  weeks  as  there  are  days  in  the  year.  But  it  is  said  that  the  4  Geo.  4,  c.  34, 
contains  some  expressions  which  apparently  import  that  the  contract  is  not  to  be  at 
an  end  ;  [248]  but  it  is  only  apparently,  for  we  must  consider  what  is  the  meaning  of 
the  act  of  parliament,  and  though  there  are  arguments  in  support  of  one  view,  there  are 
arguments  as  strong  the  other  way,  and  we  are  bound  to  give  effect  to  that  which 
seems  to  have  the  better  reason.  It  has  been  said  that  because  there  is  a  third  mode 
of  dealing  with  the  subject,  viz.,  to  discharge  the  contract,  in  the  other  cases  the  con- 
tract is  not  put  an  end  to.  I  cannot  follow  that  mode  of  reasoning.  It  appears  that 
the  third  mode  of  dealing  with  the  subject  was  given  for  this  reason,  that  without  it 
the  justice  could  not  put  an  end  to  the  contract  simpliciter.  The  justice  may  interfere 
and  imprison  and  abate  the  wages,  or  he  may  interfere  by  abating  the  whole  or  any 
part  of  the  wages,  or  he  may  discharge  the  contract.  It  does  not  at  all  follow  that 
the  interference  by  sentencing  a  man  to  imprisonment  does  not  put  an  end  to  the 
contract.     It  is  not  necessary  to  give  an  opinion  whether  it  does  in  all  cases  ;  in 
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some  it  certainly  does,  for  instance  if  a  workman  absolutely  renounced  the  service, 
and  then  the  master  took  him  before  a  magistrate  who  punished  him  by  three  months' 
imprisonment,  that  would  put  an  end  to  the  service.  In  a  case  of  that  kind  he  could 
not  go  on  punishing  the  man  for  not  entering  the  service.  The  legislature  has  limited 
the  punishment  to  three  months'  imprisonment  with  hard  labour,  and  if  the  justice 
could  go  on  punishing,  the  man  might  spend  the  whole  year,  except  a  few  days,  in 
gaol.  For  these  reasons  I  have  come  to  the  conclusion,  satisfactory  to  my  mind,  that 
the  legislature  by  the  3rd  section  of  the  4  Geo.  4,  c.  34,  did  not  intend  that  a  work- 
man should  be  imprisoned  more  than  once  for  not  fulfilling  his  contract.  It  appears 
to  me  contrary  to  the  spirit  of  the  English  law  that  a  man  should  be  punished  over 
and  over  again  for  substantially  the  same  matter,  and  which,  for  civil  purposes,  would 
admit  of  but  one  action  being  brought.  [249]  The  legislature  never  intended  that 
the  three  months'  imprisonment  should  be  exceeded  with  reference  to  the  same  subject- 
matter  of  contract.  If  the  argument  of  Mr.  Huddleston  is  well  founded  this  man 
might  spend  fifteen  months  all  but  a  week  in  prison  with  hard  labour,  and  comparing 
that  with  the  general  scale  of  punishment  for  crimes  at  sessions  and  on  circuit,  1 
cannot  think  that  the  legislature  ever  intended  it.  I  not  only  concur  in  the  formal 
objection  to  the  warrant,  but  I  have  thought  it  right  to  express  my  opinion  on  a  grave 
and  important  question  with  reference  to  the  manufacturing  interests  and  the  rights  of 
labour. 

I  also  concur  in  this,  that  it  is  our  duty,  by  afiidavits,  to  inquire  whether  the 
magistrate  had  jurisdiction ;  and  I  think  that  there  is  a  difference  between  those 
considerations  under  which  a  magistrate  would  be  protected  against  an  action  for 
improper  conduct,  if  he  meant  honestly,  and  cases  where  the  law  protects  the  liberty 
of  the  subject.     The  prisoner  will  therefore  be  discharged. 

Prisoner  discharged. 

HoRTON  V.  BOTT  AND  ANOTHER.  May  28,  1857. — A  plaintiff  in  ejectment,  who 
claims  as  heir  at  law,  has  no  right,  under  the  51st  section  of  the  Common  Law 
Procedure  Act,  1854,  to  interrogate  the  person  in  possession  of  the  land  as  to 
what  his  title  is. 

[S.  C.  26  L.  J.  Ex.  267  ;  3  Jur.  (N.  S.)  568  ;  5  W.  R.  792.     Approved,  Lyell  v.  Kennedy, 

1883,  8  A.  C.  223.] 

Quain  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  an  order  of 
Coleridge,  J.,  should  not  be  rescinded,  whereby  it  was  ordered  that  the  defendant 
should  answer  interrogatories,  to  be  delivered  to  him  by  the  plaintiff,  pursuant  to  the 
51st  section  of  the  Common  Law  Procedure  Act,  1854.  The  affidavits  in  support  of 
the  order  stated  that  the  action  was  ejectment  to  recover  possession  of  certain  mes- 
suages, lands,  and  hereditaments,  situate  at  Nantwich  in  the  county  of  Chester,  and 
that  the  defendant  defended  as  landlord :  that  the  plaintiff's  great  great  uncle,  [250] 
Isaac  Horton,  was  at  the  time  of  his  decease  in  April  1803,  seised  of  the  said  mes- 
suages, lands,  and  hereditaments  :  that  he  died  intestate  leaving  Mary  Horton,  his  only 
child,  him  surviving:  that  the  said  Mary  Horton,  on  the  14th  October  1805,  inter- 
married with  one  Michael  Bott,  and  there  was  issue  of  such  marriage  two  children 
only,  that  is  to  say,  Isaac  Horton  Bott,  who  died  in  November  1806,  and  John  Bott, 
who  died  in  June  1811  :  that  Mary  Bott  died  in  April  1822,  without  leaving  any 
issue  her  surviving  :  that  in  consequence  thereof  the  plaintiff  became  her  heir  at 
law  and  entitled  to  her  real  estate :  that  Michael  Bott,  her  husband,  remained  in 
possession  of  the  said  estate  until  his  decease  in  December  1846:  that  in  October 
1847,  the  estate  was  advertised  for  sale  by  the  trustees  of  Michael  Bott,  when  the 
plaintiff  applied  to  their  attorney  to  know  their  title  and  was  informed  that  it  was 
under  a  settlement  made  on  the  marriage  of  Michael  Bott  and  Mary  Horton.  The 
plaintiff  afterwards  requested  to  see  the  settlement,  but  was  refused.  The  order  of 
Coleridge  J.  stated  that  the  interrogatories  were  to  correspond  with  those  in  the  case 
of  Flitcroft  V.  Fletcher  (11  Exch.  543). 

Prentice  shewed  cause,  in  last  Easter  Term  (May  7th).  The  case  of  Flitcroft 
V.  Fletcher  {II  Exch.  543)  is  an  authority  for  allowing  these  interrogatories.  There 
it  was  held  that  the  51st  section  of  the  Common  Law  Procedure  Act  1854  applies  to 
actions  of  ejectment,  and  also  that  under  that  section  a  defendant  in  ejectment  is 
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entitled  to  interrogate  the  plaintiff  as  to  the  character  in  which  he  sues,  and  the 
nature  of  the  pedigree  on  which  he  relies.  The  only  difference  between  that  case  and 
the  present  is,  that  there  the  defendant  sought  to  interrogate  the  plaintiff,  but  that 
makes  no  difference  in  principle.  [Martin,  B.  Is  there  [251]  any  case  in  equity 
where  an  ejectment  having  been  brought  by  a  heir  at  law  against  a  party  in  possession, 
the  Court  has  compelled  the  defendant  to  disclose  his  title  1]  The  rule  laid  down  in 
The  Attorney  General  v.  The  Cmparatim  of  London  (2  Mac.  &  Gr.  247)  is,  that  a  plaintiff 
is  entitled  to  know  what  the  defendant's  case  is  and  how  he  makes  it  out,  but  not  to 
see  the  proofs  by  which  that  case  is  to  be  established.  [Channell,  B.  The  Attoi-ney 
General  v.  The  Corporation  of  London  proceeded  on  peculiar  grounds.  The  defendants 
were  conservators  of  the  river  Thames,  and  they  alleged  that  they  were  owners  of  the 
bed  and  soil  of  the  river,  and  the  question  was  whether  certain  acts  of  ownership  done 
by  them  were  referable  to  their  claim  of  title,  or  to  their  power  and  authority  as 
conservators.  So  that  the  Crown  was  clearly  entitled  to  some  discovery,  the  question 
being  as  to  its  extent.]  The  judgment  proceeded  on  the  broad  ground,  that  a  plaintiff 
in  equity  is  always  entitled  to  a  discovery  of  the  case  on  which  the  defendant  relies. 
The  interrogatories  ought  to  be  administered,  and  if  they  are  improper,  the  defendant 
may  object  to  answer  them. 

Quain,  in  support  of  the  rule.  The  Court  are  asked  to  lay  down  this  doctrine, 
that  a  person  out  of  possession  may  bring  ejectment  and  compel  the  person  in  posses- 
sion to  give  assistance  in  ejecting  himself.  Flitcroft  v.  Fletcher  (11  Exch.  543)  does 
not  go  to  that  extent,  for  there  the  discovery  was  sought  by  the  defendant.  That 
decision  however  was  disapproved  of  by  the  Court  of  Queen's  Bench  in  the  case  of 
Edwards  v.  Wakefield  (6  E.  &  B.  462).  There  Lord  Campbell,  in  delivering  the  judg- 
ment of  the  Court,  said,  "  We  were  much  pressed  with  the  recent  case  of  Flitcroft  v. 
Fletcher  in  the  Exchequer.  If  the  Court  there  meant  to  decide  that  the  defendant 
may  always  ask  the  plaintiff  to  declare  on  [252]  oath  how  he  means  to  shape  his  case, 
we  are  not  prepared  to  assent  to  it,  and  we  should  not  feel  ourselves  bound,  by  a 
decision  of  this  nature,  to  the  same  extent  as  where  a  decision  can  be  reviewed  on 
error,  even  if  the  case  were  precisely  in  point."  Flitcroft  v.  Fletcher  may  perhaps  be 
supported  on  the  ground  adverted  to  by  Alderson,  B.,  viz.,  that  "the  Court  has  a 
general  power  to  require  a  person  who  seeks  to  disturb  the  possession  of  another  to 
say  by  what  right  he  does  so."  Here  the  plaintiff,  who  is  out  of  possession,  is  seeking 
to  compel  the  party  in  possession  to  disclose  his  title.  In  Bellwood  v.  Wetherell 
(1  Y.  &  C.  211,  218)  Lord  Abinger,  C.  B.,  said,  "Where  a  party  is  in  possession  of 
an  estate,  and  a  perfect  stranger  comes  to  turn  him  out,  alleging  himself  to  be  the 
person  entitled,  it  is  but  reasonable  that  the  party  so  attached  should  have  an  oppor- 
tunity of  knowing  the  plaintiff's  case,  so  far  as  whether  he  claims  as  heir  at  law — 
whether  he  claims  under  a  devise — or  whether  he  alleges  any  imperfection  in  the 
defendant's  title  deeds.  There  the  defendant  is  taken  by  surprise,  and  therefore  I 
can  easily  understand  in  such  a  case  why,  not  the  evidence,  but  the  nature  of  the 
title  should  be  disclosed."  To  allow  these  interrogatories  would  be  to  supersede  the 
established  rule  of  law,  that  a  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title ;  and  it  would  also  be  contrary  to  the  rule  which  prevails  in  Courts  of 
equity  :  Wigram  on  Discovery,  p.  285,  2nd  ed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Bramvvell,  B.  This  is  a  rule  to  set  aside  an  order  of  my  brother  Coleridge 
requiring  the  defendant  to  answer  interrogatories. 

The  facts  deposed  to  in  the  affidavits  were,  that  the  [253]  plaintiff  was  the  heir 
at  law  of  a  person  who  died  in  the  early  part  of  this  century  seized  in  fee  of  land, 
which  went  to  his  heir,  and  ultimately  to  a  lady  who  married  and  died  after  having 
had  some  children,  when  her  husband  took  possession  and  occupied  until  his  death 
last  year :  that  after  his  death  the  plaintiff  brought  this  action  of  ejectment,  and 
applied  to  the  professional  gentleman,  who  acted  on  behalf  of  the  parties  now  in 
possession,  to  know  what  their  title  was,  and  was  told  that  it  was  under  a  settlement 
executed  by  the  lady  before  mentioned,  and  the  interrogatories  ordered  to  be  answered 
were  relative  to  this  alleged  deed  of  settlement  and  the  title  of  the  defendants  under 
it.  It  was  insisted  on  behalf  of  the  defendants  that  there  was  no  power  to  order 
such  interrogatories.  The  authority  is  given  by  the  51st  section  of  the  Common 
Law  Procedure  Act,  1854,  which  enacts  that  interrogatories  may  be  required  to  be 
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answered  upon  any  matter  as  to  which  discovery  may  be  sought.  Of  course  this  must 
mean  according  to  the  rules  existing  in  Courts  of  equity.  And  the  question  was 
whether  the  discovery  sought  was  within  those  rules. 

We  may  be  permitted  to  say  that  (perhaps  owing  to  our  want  of  familiarity  with 
the  subject)  the  remark  of  Lord  Abinger  in  Bellwood  v.  Wetherell  (1  Y.  &  C.  215)  seems 
well  founded — "  Upon  looking  at  the  cases  some  of  them  appear  extremely  embarrassed 
and  contradictory,  and  no  steady  principle  is  adopted  in  them."  In  Wigram  on 
Discovery  the  rule  is  thus  stated  :  "  The  right  of  a  plaintiff  in  equity  to  the  benefit  of 
the  defendant's  oath  is  limited  to  a  discovery  of  such  material  facts  as  relate  to  the 
plaintiff's  case,  and  does  not  extend  to  a  discovery  of  the  manner  in  which  the  defen- 
dant's case  is  to  be  established,  or  to  evidence  which  relates  exclusively  to  his  case." 
Of  course  this  would  not  include  the  discovery  sought  by  the  plaintiff;  but  in  page 
285  of  the  same  book  the  author  [254]  says  :  "  Lord  Redesdale,  however,  in  speaking 
of  the  purposes  for  which  discovery  is  given  says,  the  plaintiff  may  require  '  a  discovery 
of  the  case  on  which  the  defendant  relies,  and  of  the  manner  in  which  he  intends  to 
support  it.'(a)  The  first  of  these  propositions — that  a  plaintitf  is  entitled  to  a 
discovery  of  the  case  on  which  the  defendant  relies,  that  is,  that  the  plaintiff  is  entitled 
to  know  what  the  case  is,  admits  of  no  doubt.  The  common  rules  of  pleading  make 
it  necessary  that  the  defendant  should  so  state  his  case  that  the  plaintiff  may  know 
with  certainty  what  case  he  has  to  meet;  and  on  the  trial,  by  observance  of  these 
rules,  a  plaintiff  is  secure  against  surprise.  It  is  at  the  peril  of  the  defendant  if  his 
pleadings  are  defective  in  this  respect, (6)  but  this  is  quite  independent  of  the  law  of 
discovery."  The  general  rule  therefore  as  to  discovery  seems  unqualified  by  this 
doctrine  of  Lord  Redesdale's,  sanctioned  by  Sir  J.  Wigram.  But  there  are  other 
authorities.  In  Bellwood  v.  Wetherell  (a)  Lord  Abinger  says,  "  Now  the  obvious  line 
to  be  drawn  is  this — that  though  in  general  the  defendant  has  no  right  to  the  discovery 
of  the  plaintiff's  title,  yet  in  certain  cases  he  will  be  entitled  to  a  discovery  of  the 
nature  though  not  of  the  evidence  of  that  title.  Thus,  where  a  party  files  a  bill  as 
rector,  the  defendant  may  file  a  cross  bill  to  see  whether  the  plaintiff  in  the  original 
suit  is  entitled  to  have  that  which  he  admits  may  be  due  to  somebody.  The  defen- 
dant may  allege  that  some  other  person  is  entitled,  and  in  such  case  he  may  file  his 
bill  of  interpleader.  If  he  does  not  go  that  length,  he  may  suggest  that  he  has 
had  notice  that  some  other  person  is  entitled  paramount  to  the  plaintiff,  or  that  the 
plaintiff  has  parted  with  his  right  to  the  tithes ;  and  in  such  case,  though  there  is  no 
ground  whatever  to  [255]  make  the  party  disclose  the  evidence  of  his  title,  still  there 
is  ground  to  call  on  the  party  to  discover  the  nature  of  his  title,  so  that  the  defendant 
shall  not  be  harassed  a  second  time.  That  would  apply  to  several  cases  :  as  for 
instance,  if  the  defendant  to  an  original  suit  had  established  a  modus,  and  it  then 
turned  out  that  the  plaintiff  had  parted  with  his  interest,  a  person  claiming  by  a 
paramount  title  might  say  that  he  was  not  bound  by  the  decision.  It  is  clear  that 
in  such  case  the  defendant  would  have  a  claim  to  discovery  of  the  nature  of  the 
plaintiff's  title,  in  order  to  protect  himself  in  that  particular  payment."  So,  in  Mekalf 
v.  Hervey{\  Ves.  Sen.  249),  Lord  Hardwicke  says,  "  The  question  comes  to  this,  whether 
any  person  in  possession  of  an  estate,  as  tenant  or  otherwise,  may  not  bring  a  bill  to 
discover  the  title  of  a  person  bringing  an  ejectment  against  him,  to  have  it  set  out  and 
see  whether  that  title  be  not  in  some  other.  I  am  of  opinion  he  may,  to  enable  him 
to  make  a  defence  in  ejectment,  even  considering  him  as  a  wrong  doer  against  every 
body."  In  Glegg  v.  Legh  (4  Mad.  193)  discovery  of  even  the  title  was  refused.  In 
Lowndes  v.  Davies  (6  Sim.  468)  that  and  more  were  granted  to  a  person  in  possession, 
defendant  in  a  suit  in  equity  and  a  writ  of  right,  who  had  filed  a  cross  bill ;  this  case 
however  is  denied  by  Sir  J.  Wigram  in  his  book  on  Discovery,  p.  290.  Flitcroft  v. 
Fletcher  (11  Exch.  543)  was  also  a  case  where  a  person  in  possession  sought  discovery 
of  the  title  or  case  of  the  plaintiff  suing  him.  Selby  v.  Selhy  (4  Bro.  C.  C.  11)  was 
determined  on  a  point  of  pleading.  TJie  Attorney  General  v.  The  Corporation  of  London 
(12  Beav.  8)  was  also  decided  on  the  particular  relation  between  the  plaintiff  and 
defendants. 

In  the  result  we  find  no  case  in  which  a  plaintiff,  as  in  [256]  the  present  case, 
making  a  claim,  thereby  gives  himself  a  right  to  call  on  a  person  in  possession  to  state 

(a)  Referring  to  Redes.  Pleading,  9. 

{b)  Referring  to  Sidney  v.  Sidney,  3  P.  Wms.  269,  &c. 
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by  what  title  he  is  so.  On  the  contrary,  the  grounds  of  decision  in  the  cases  cited  are 
inconsistent  with  such  a  right. 

The  case  of  an  heir  at  law  claiming  against  a  person  deriving  title  by  conveyance 
from  one  of  the  claimant's  ancestors  must  have  been  of  constant  and  continued  occur- 
rence year  after  year;  and  the  circumstance  of  no  case  existing  in  which  such  a 
discovery  as  that  now  sought  for  was  obtained  is,  to  our  minds,  strong  to  shew  that 
there  is  not  a  right  to  it.  If  such  a  right  existed,  it  would,  in  an  infinite  number  of 
instances,  have  been  of  the  utmost  importance  to  heirs  at  law  to  have  availed  them- 
selves of  it.  It  is  impossible  not  to  see  that  such  a  right  to  discovery  might  have 
some  most  pernicious  consequences.  If  it  is  to  be  established  at  all  it  had  better  be 
in  a  court  of  equity  familiar  with  these  questions.  As  at  present  advised  we  think 
it  does  not  exist,  and  consequently  make  this  rule  absolute. 

Eule  absolute. 

[257]  In  the  Matfer  of  an  Appeal  against  a  Conviction  of  the  Justices 
OF  THE  Borough  of  Maidenhead.  Eicardo,  Appellant,  and  The  Maiden 
HEAD  Local  Board  of  Heath,  Respondent.  May  22,  1857. — The  103rd  section 
of  "The  Public  Health  Act,  1848,"  provides,  that  if  any  person  assessed  to  a 
rate  under  that  Act  fail  to  pay  the  same  when  due,  a  justice  may  summon  the 
defaulter  to  shew  cause  why  the  rate  should  not  be  paid ;  and  if  no  sufficient 
cause  be  shewn,  the  justice  may  cause  the  same  to  be  levied  by  distress.  By 
section  135,  any  person  who  shall  think  himself  aggrieved  by  any  such  rate,  or 
by  any  order,  conviction,  judgment  or  determination  of  or  by  any  matter  or 
thing  done  by  any  justice  in  any  case  in  which  the  penalty  imposed  or  the  sum 
adjudged  shall  exceed  203.,  may  appeal  to  the  Court  of  Quarter  Sessions  held 
next  after  the  making  of  the  rate.  The  Act  having  been  put  in  force  within  the 
borough  of  M.,  the  Local  Board  made  three  several  district  rates,  and  assessed  R. 
in  sums  amounting  to  41.  5s.  6d.  in  respect  of  premises  occupied  by  him.  R. 
refused  to  pay  the  rates  on  the  ground  that  the  greater  portion  of  the  premises 
occupied  was  not  within  the  borough.  He  was  thereupon  summoned  before  two 
justices  who  made  an  order,  whereby,  after  reciting  the  refusal  to  pay  the  rates, 
that  the  parties  appeared  before  them,  and  having  heard  the  matter  of  complaint, 
they  adjudged  that  R.  pay  the  several  rates  with  costs,  and  that  if  the  several 
sums  be  not  forthwith  paid,  that  the  same  be  levied  by  distress.  R.  appealed 
against  this  order  to  the  Court  of  Quarter  Sessions,  who  quashed  the  order  with 
costs  to  be  paid  by  the  Local  Board,  who  thereupon  appealed  to  this  Court  for  a 
prohibition,  on  the  ground  that  the  appeal  to  the  Sessions  would  not  lie.  Held, 
that  as  the  matter  was  not  free  from  doubt,  the  Court  ought  not  to  grant  a 
prohibition. — Semble  :  That  the  "sum  adjudged  "  in  the  135th  section  means  the 
sum  in  respect  of  which  the  adjudication  was  made ;  and,  therefore,  that  the  order 
of  the  justices  was  a  matter  or  thing  done  by  them  in  which  the  sum  adjudged 
exceeded  20s.  within  the  meaning  of  that  section. 

[S.  C.  27  L.  J.  M.  C.  73;  5  W.  R.  691.] 

This  was  a  rule  calling  on  the  justices  of  the  General  Quarter  Sessions  of  the  peace 
for  the  county  of  Berks,  and  Albert  Ricardo,  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  prohibit  the  said  justices  from  proceeding  in  the  above  appeal,  or 
to  enforce  any  order  made  thereon. 

It  appeared  from  the  affidavits  in  support  of  the  application,  that  in  December, 
1851,  by  an  order  of  her  Majesty  in  Council,  "  The  Public  Health  Act,  1848,"  (11  &  12 
Vict.  c.  63,)  was  put  in  force  within  the  borough  of  Maidenhead.  In  June,  1854,  the 
Local  Board  of  Health  for  the  borough  made  a  general  district  rate,  and  assessed  Mr. 
Ricardo  at  the  sum  of  21.  Ss.  in  respect  of  a  house  and  land  occupied  by  him,  which 
rate  he  paid.  Subsequently  the  Local  Board  made  three  other  general  district  rates, 
when  Mr.  Ricardo  [258]  refused  to  pay  the  sums  assessed  on  him,  amounting  to 
41.  5s.  6d.,  on  the  ground  that  the  greater  portion  of  the  premises  occupied  by  him 
was  not  within  the  borough.  He  was  summoned  before  two  justices,  who  after  hear- 
ing evidence  on  both  sides  made  the  following  order : — 

Borough  of  Maidenhead,  in  the  County  of  Berks,  to  wit. — Be  it  remembered  that 
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on  the  31st  day  of  October  last,  complaint  was  made  before  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough,  that  Albert  Ricardo,  of  the  parish 
of  Cookham  in  the  said  borough,  had  refused  to  pay  three  general  district  rates  made 
by  the  Local  Board  of  Health  for  the  borough  or  district  of  Maidenhead,  in  the 
borough  of  Maidenhead  aforesaid,  one  rate  made  on  the  28th  day  of  August,  1854, 
amounting  to  21.  5s.,  another  made  on  the  20th  day" of  February,  1855,  amounting  to 
11,  7s.,  and  another  made  on  the  17th  day  of  August,  1855,  amounting  to  13s.  6d., 
making  together  the  sum  of  41.  5s.  6d. :  and  now  at  this  day,  to  wit,  on  the  1st  day 
of  December  in  the  year  1856,  at  Maidenhead  in  the  said  borough,  the  parties 
aforesaid  appear  before  us  her  Majesty's  justices  of  the  peace  for  the  said  borough ; 
and  now  having  heard  the  matter  of  the  said  complaint :  We  do  adjudge  the  said 
Albert  Ricardo  to  pay  the  said  several  rates  before  mentioned,  forthwith  :  And  also 
to  pay  to  Ephraim  Davy,  the  collector  of  rates  for  the  said  Local  Board  of  Health, 
the  sum  of  18s.  6d.  for  his  costs  in  this  behalf.  And  if  the  said  several  sums  be  not 
paid  forthwith  :  We  hereby  order  that  the  same  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  Albert  Ricardo,  unless  the  said  several  sums  shall  be 
sooner  paid. 

Given  under  our  hands  and  seals  this  1st  day  of  December,  a.d.  1856,  &c. 

Henry  F.  Durrant, 
John  Higgs. 

[259]  Mr.  Ricardo  appealed  to  the  General  Quarter  Sessions,  who  quashed  the 
order  of  the  justices,  and  ordered  that  the  Local  Board  of  Health  pay  to  Mr.  Ricardo 
611.  lis.  6d.  for  his  costs  of  the  appeal.  Whereupon  the  present  rule  was  obtained, 
against  which 

Sir  F.  Thesiger  and  Carrington  now  shewed  cause.  The  application  is  made  on 
two  grounds :  first,  that  no  appeal  against  the  order  of  the  justices  will  lie,  the 
appellant  not  having  appealed  against  the  rates  :  secondly,  that  this  is  not  an  order  or 
determination  of  the  justices  in  a  case  in  which  the  sum  adjudged  exceeds  twenty 
shillings,  within  the  135th  section  (a)  of  "The  Public  Health  Act,  1848."  First,  the 
rates  having  been  made  in  respect  of  property  in  [260]  the  occupation  of  the  appellant,, 
the  greater  part  of  which  is  not  within  the  borough,  and  consequently  out  of  the 
jurisdiction  of  the  Local  Board  of  Health,  the  rates  are  altogether  void,  and  it  was  not 
necessary  that. he  should  appeal  against  them.  The  Governor  of  the  Fooi-  of  Bristol  v, 
IVait  (1  A.  &  E.  264)  decided,  that  if  a  party  be  assessed  to  the  poor  rate  for  premises 
which  he  occupies  and  other  distinct  premises  which  he  does  not  occupy,  and  his  goods 
are  distrained  for  the  several  rates  jointly,  he  is  not  confined  to  the  remedy  by  appeal, 
but  may  bring  an  action.  There  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  said  :  "  A  rate  has  been  imposed  on  the  plaintiffs  in  respect  of  land  which 

(a)  Section  135.  "That  any  person  who  shall  think  himself  aggrieved  by  any 
rate  made  under  the  provisions  of  this  Act,  or  by  any  order,  conviction,  judgment, 
or  determination  of  or  by  any  matter  or  thing  done  by  any  justice  or  justices,  in  any 
case  in  which  the  penalty  imposed  or  the  sum  adjudged  shall  exceed  the  sum  of 
20s.,  may  appeal  to  the  Court  of  General  or  Quarter  Sessions  holden  next  after  the 
making  of  the  rate  objected  to,  or  accrual  of  the  cause  of  complaint;  but  the 
appellant  shall  not  be  heard  in  support  of  the  appeal,  unless  within  fourteen  days 
after  the  making  and  publication  of  the  rate  appealed  against,  or  accrual  of  the 
cause  of  complaint,  he  give  to  the  Local  Board  of  Health  or  justice  or  justices  by 
whose  act  he  may  think  himself  aggrieved  notice  in  writing  stating  his  intention  to 
bring  such  appeal,  together  with  a  statement  in  writing  of  the  grounds  of  appeal ;  and 
the  said  Court,  upon  hearing  and  finally  determining  the  matter  of  the  appeal,  shall 
and  may,  according  to  its  discretion,  award  such  costs  to  the  party  appealing  or 
appealed  against  as  they  shall  think  proper,  and  its  determination  in  or  concern- 
ing the  premises  shall  be  conclusive  and  binding  on  all  persons  to  all  intents  and 
purposes  whatsoever :  Provided  always,  that  if  there  be  not  time  to  give  such  notice 
and  enter  into  such  recognizance  as  aforesaid  before  the  sessions  holden  as  last  afore- 
said, then  such  appeal  may  be  made  to,  and  such  notice,  statement,  and  recognizance 
be  given  and  entered  into,  for,  the  next  sessions  at  which  the  appeal  can  be  heard : 
Provided  also,  that  on  the  hearing  of  the  appeal  no  grounds  of  appeal  shall  be  gone 
into  or  entertained  other  than  those  set  forth  in  such  statement  as  aforesaid." 


2H.  &N.  261.  BOARD    OF    HEALTH  109 

they  did  not  occupy  ;  a  rat€  which  the  overseers  had  no  power  to  make  nor  the  magis- 
trates to  enforce.  It  is  like  a  rate  on  land  situate  in  a  different  parish,  which,  accord- 
ing to  Holt,  C.  J.,  in  Groenvelt  v.  Burwell  (1  Ld.  Kaym.  471),  is  'an  illegal  tax  which 
the  justices  have  no  power  to  confirm.'  The  opinion  of  this  Court  to  the  same  effect 
was  expressed  by  Lord  Tenterden  in  Weaver  v.  Price  (3  B.  &  Adol.  411)."  The  case 
of  Tlie  Churchwardens,  &c.,  of  Birmingham  v.  Shaw  (10  Q.  B.  868),  is  relied  on  by  the 
other  side  :  there  it  was  held  that  a  person  exempt  from  poor  rate,  as  the  occupier  of 
premises  belonging  to  a  scientific  or  literary  society,  must,  if  assessed  for  such  premises, 
contest  the  liability  by  appeal,  and  cannot  bring  an  action  for  a  levy  made  to  enforce 
such  rate,  not  appealed  against.  That  case,  however,  is  distinguishable  from  the 
present,  for  there  the  parties  imposing  the  rate  acted  within  their  jurisdiction,  and 
consequently  their  decision,  although  erroneous,  was  conclusive,  unless  appealed 
against ;  here  there  is  a  total  want  of  jurisdiction,  and  the  party  assessed  is  not  bound 
to  appeal,  because  the  rate  is  void.  Secondly,  this  case  is  [261]  within  the  135th 
section  of  "The  Public  Health  Act,  1848."  The  document  appealed  against  is  not  a 
warrant  of  distress,  the  form  of  which  is  given  in  Schedule  (D.)  of  that  Act,  but 
an  order  or  determination  of  the  justices.  It  contains  an  express  adjudication  that 
the  appellant  is  liable  to  the  rate.  Then,  by  the  13.5th  section,  "any  person  who 
shall  think  himself  aggrieved  by  any  rate  made,  &c.,  or  by  any  order,  conviction, 
judgment,  or  determination  of,  or  by  any  matter  or  thing  done  by  any  justice,"  &c., 
may  appeal.  The  language  of  that  section  is  sufficiently  comprehensive  to  include 
this  case ;  which  is,  at  all  events,  a  "  matter  or  thing  done  by  a  justice." 

Kinglake,  Serjt.,  Griffits  and  Lawrence,  in  support  of  the  rule.  No  appeal  will 
lie  against  this  document.  It  is  conceded  that  where  there  is  total  want  of  jurisdic- 
tion, the  party  grieved  is  not  bound  to  appeal,  though  he  may  do  so  if  he  thinks  fit : 
The  Churchwardens,  &c.,  of  Birmingham  y.  Shaw  (10  Q.  B.  868,  880).  Here  property  is 
rated,  the  principal  portion  of  which  is  not  within  the  borough.  The  103rd  section 
provides,  that  if  any  person  assessed  to  any  such  rate  fail  to  pay  the  same  when  due, 
and  for  the  space  of  fourteen  days  after  demand  in  writing,  a  justice  may  summon 
him  to  shew  cause  why  the  rate  should  not  be  paid,  and  in  case  he  fail  to  appear,  or 
no  sufficient  cause  be  shewn,  the  justice  may  cause  the  same  to  be  levied  by 
distress.  By  section  104,  the  warrant  of  distress  may  be  in  the  form  contained  in 
Schedule  (D.).  The  135th  section  has  special  reference  to  two  subjects :  it  provides, 
first,  that  any  person  who  shall  think  himself  aggrieved  by  any  rate  may  appeal  within 
a  certain  limited  time,  viz.,  to  the  Court  of  General  or  Quarter  Sessions  holden  next 
after  the  making  of  the  rate.  Here,  the  party  not  having  availed  himself  of  his  [262] 
right  of  appeal  is  in  the  same  predicament  as  if  he  never  had  it.  In  case  of  a  distress 
being  levied,  he  might  replevy  or  bring  an  action,  but  he  has  no  power  under  that 
section  to  appeal.  To  allow  him  to  do  so  would  be  in  effect  to  give  an  appeal  against 
the  rate  after  the  time  limited  by  the  statute  has  expired.  The  second  branch  of  the 
135th  section  has  reference  to  the  129th  section,  which  relates  to  damages,  costs,  or 
expences  to  be  recovered  in  a  summary  way,  and  which  provides,  that  "  if  the  sums 
adjudged  be  not  paid  by  the  party  against  whom  the  adjudication  is  made,  the 
same  may  be  levied  by  distress."  Then  the  135th  section  gives  an  appeal  against  the 
determination  of  the  justices  where  the  sum  adjudged  exceeds  twenty  shillings. 
[Bramwell,  B.  According  to  that  argument,  if  there  was  no  dispute  about  the  sum, 
but  only  about  the  liability,  and  the  justice  decided,  however  erroneousl}'^,  that  there 
was  no  liability,  there  could  be  no  appeal.]  The  statute  contemplates  an  adjudication 
as  to  a  sum  of  money  :  on  an  application  for  a  warrant  of  distress,  all  that  the 
justice  can  do  is  to  direct  it  to  issue.  This  document  is  an  informal  warrant  of 
distress  :  there  is  a  finding  that  a  sum  is  due,  and  a  direction  that  it  shall  be  levied  by 
distress.  The  justices  had  no  power  to  adjudicate,  but  only  to  inquire  whether  that 
which  was  ordered  to  be  paid,  was  paid.  [Pollock,  C.  B.  Suppose  the  justices 
decided  that  the  party  had  not  paid  the  rate,  when  he  had  paid  it ;  could  he  not 
appeal  ?]  The  appeal  is  the  creature  of  the  statute,  and  can  only  exist  where  it  can 
clearly  be  collected  from  the  language  of  the  statute  that  it  was  the  intention  of  the 
legislature  to  give  the  appeal :  Regina  v.  2'he  Justices  of  JVarmckshire  (6  E.  Sz  B.  837), 
Eex  V.  Tlie  Justices  of  Staffordshire  (12  East,  572).  There  are  cases  in  which  this 
statute  gives  no  appeal,  .-is  for  acts  done  under  the  39th  section,  or  where  justices 
have  allowed  the  rate,  [263]  or  the  sum  adjudged  does  not  exceed  twenty  shillings. 
They  also  referred  to  the  17  Geo.  2,  c.  38,  s.  7. 
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Martin,  B.(a)  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  This 
is  an  application  for  a  prohibition,  and  if  we  acceded  to  it  the  matter  would  be  at  an 
end,  and  any  proceedings  which  the  appellant  might  choose  to  take  on  the  judgment  of 
the  Court  of  Quarter  Sessions  would  be  absolutely  stopped.  Under  those  circum- 
stances, unless  the  matter  is  perfectly  clear,  we  ought  not  to  prevent  the  appellant 
from  trying  the  question,  if  he  thinks  fit.  In  Com.  Dig.  tit.  "  Prohibition  "  (D),  the 
rule  is  laid  down  that  "  generally  after  an  appeal  a  prohibition  shall  not  be  allowed  if 
the  matter  be  not  apparent ;  for  by  that  the  party  affirms  the  jurisdiction."  It 
is  impossible  to  say  that  this  matter  is  perfectly  clear.  The  question  turns  on  the 
103rd  and  135th  sections  of  11  &  12  Vict.  c.  63.  The  103rd  section  provides,  that  if 
any  person  assessed  to  any  rate  shall  fail  to  pay  the  same  when  due,  and  for  the  space 
of  fourteen  days  after  the  same  shall  have  been  demanded  in  writing,  a  justice  may 
summon  the  defaulter  to  appear  before  him  "  to  shew  cause  why  the  rate  in  arrear 
should  not  be  paid  and  in  case  the  defaulter  fail  to  appear  according  to  the  exigency 
of  the  summons,  or  no  sufficient  cause  for  nonpayment  be  shewn,  the  justice  may  by 
warrant  under  his  hand  and  seal  cause  the  same  to  be  levied  by  distress."  I  am  by  no 
means  satisfied  that  the  Court  of  Quarter  Sessions  was  right  (no  appeal  against  the 
rate  having  been  instituted)  in  allowing  as  an  objection  to  the  order  that  the  property 
was  not  within  the  borough.  That  however,  is  no  ground  for  prohibition,  but  of 
objection  before  them.  Then  the  1 35th  section  enacts,  "  that  any  person  who  shall 
think  himself  aggrieved  by  any  rate  made  under  the  provisions  [264]  of  this  Act,  or 
by  any  order,  conviction,  judgment,  or  determination  of  or  by  any  matter  or  thing 
done  by  any  justice  or  justices,  in  any  case  in  which  the  penalty  imposed  or  the  sum 
adjudged  shall  exceed  the  sura  of  twenty  shillings,  may  appeal  to  the  Court  of  General 
or  Quarter  Sessions  "  i\jc.  There  can  be  no  doubt  that  this  is  a  matter  or  thing  done 
by  a  justice.  But  then  it  is  said,  that  it  is  not  a  matter  or  thing  in  which  the  sum 
adjudged  exceeds  twenty  shillings.  If  we  put  that  construction  on  the  statute,  the 
consequence  would  be  that  the  Local  Board  of  Health  never  could  appeal.  But  there 
is  nothing  in  the  Act  to  prevent  their  having  an  appeal  in  the  event  of  the  justices 
deciding  wrong.  I  think  that  the  "  sum  adjudged "  means  the  sum  in  respect 
of  which  the  order  of  adjudication  is  made.  My  impression  is  that  the  appeal 
lies :  it  is  not,  however,  necessary  to  give  a  conclusive  judgment  on  that  point, 
because,  as  I  have  already  stated,  the  matter  ought  to  be  perfectly  clear  before  we 
interfere  by  prohibition.  If  the  view  taken  by  the  Local  Board  of  Health  is  correct, 
any  attempt  to  enforce  this  order  for  payment  of  costs  would  be  without  jurisdiction, 
and  an  action  of  trespass  might  be  maintained,  which  would  be  a  more  direct  and  less 
expensive  mode  of  determining  the  question  than  by  a  prohibition. 

Bramwell,  B.  I  am  of  the  same  opinion,  and  for  much  the  same  reasons.  It 
seems  to  be  almost  impossible  to  read  the  135th  section  without  seeing  that  this 
proceeding  of  the  justices  is  within  it.  "  Any  person  who  shall  think  himself 
aggrieved  by  any  rate,  &c.  or  by  any  order,  conviction,  judgment,  or  determination  of, 
or  by  any  matter  or  thing  done  by  any  justice  "  &c.  No  stopping  there, — there  are 
no  words  of  art  to  which  we  must  give  a  technical  meaning,  but  plain,  ordinary,  and 
popular  lan-[265]-guage  ;  and  anybody  but  a  lawyer  would  be  astonished  on  being 
told  that  this  was  not  an  order  of  determination  of,  or  a  matter  or  thing  done  by  a 
justice, — I  say  anybody  but  a  lawyer,  because  a  lawyer,  reasoning  on  general 
principles  not  intelligible  to  uninstructed  persons  until  explained  to  them,  might  put 
a  different  interpretation  on  the  words.  My  brother  Kinglake  says  that  those  words 
are  qualified  by  the  words,  "in  any  case  in  which  the  penalty  imposed  or  the  sum 
adjudged  shall  exceed  the  sum  of  twenty  shillings;"  but  if  the  "sum  adjudged"  be 
read  as  the  "  sum  adjudicated  to  be  paid,"  there  could  be  no  appeal  by  the  party 
against  whom  judgment  was  given  that  nothing  should  be  paid.  It  seems  to  me 
therefore  that  the  latter  words  do  not  qualify  the  former,  and  that  the  word 
"adjudged"  means  "adjudicated  upon."  I  doubt  whether  the  legislature  intended 
that  there  should  be,  first  of  all,  a  power  of  appealing  against  the  rate,  and  then  a 
power  of  appealing  against  the  enforcement  of  that  rate — it  may  or  may  not  have 
been.  We  have  no  right  to  speculate  on  the  intention  of  the  legislature,  and  if  there 
is  a  doubt  we  should  do  wrong  in  issuing  a  prohibition,  because  according  to  the 
statement  of  those  who  apply  for  it  they  are  not   without    remedy,  inasmuch  as  if 

(a)  Pollock,  C.  B.  had  left  the  Court. 


2  H.  &  N.  266.    CHAPMAN  V.  MONMOUTHSHIRE  RAILWAY  AND  CANAL  CO.       Ill 

any  proceedings  are  taken  to  enforce  the  payment  of  these  costs,  they  may 
contest  their  validity  by  an  action,  in  which  there  may  be  an  appeal  to  the  highest 
tribunal  in  the  country. 

Watson,  B.  I  am  of  the  same  opinion.  There  is  one  clear  answer  to  this  rule, 
viz.,  that  the  matter  has  been  heard  and  determined  by  the  Court  of  Quarter  Sessions 
and  the  only  thing  remaining  to  be  done  is,  to  enforce  payment  of  the  costs. 
According  to  the  authority  cited  by  my  brother  Martin,  after  an  appeal  the  matter 
must  be  clear  to  induce  the  Court  to  grant  a  prohibition.  It  is  [266]  true  we  might 
compel  the  applicant  to  declare  in  prohibition  ;  but  I  think  that,  before  we  interfere, 
we  ought  to  be  well  certified  that  the  Court  of  Quarter  Sessions  had  no  jurisdiction ; 
and  I  must  confess  that  the  argument  we  have  heard  satisfies  me  that  the  matter  is 
not  without  considerable  doubt.  I  am  inclined  to  think  that  the  Court  of  Quarter 
Sessions  had  jurisdiction.  First,  a  rate  is  to  be  made,  then  it  is  to  be  enforced — a 
summons  is  to  issue,  cause  is  to  be  shewn  and  the  justices  are  to  adjudicate.  They  do 
so,  and  determine  that  a  warrant  of  distress  shall  issue,  and  upon  that  a  warrant  of 
distress  does  issue.  This  document  is  in  terms  an  adjudication,  but  I  do  not  rely  on 
that.  The  135th  section  says  "that  any  person  who  shall  think  himself  aggrieved  by 
any  rate  made" — that  is,  either  the  person  on  whom  the  rate  is  made,  or  other  parties 
in  the  district,  and  whether  the  rate  was  above  twenty  shillings  or  below  twenty 
shillings, — "or  by  any  order,  conviction,  judgment,  or  determination  of  or  by  any 
matter  or  thing  done  by  any  justice  or  justices,  in  any  case  in  which  the  penalty 
imposed,  or  the  sum  adjudged,  shall  exceed  the  sum  of  twenty  shillings  : "  therefore 
in  that  case  the  appeal  is  restricted  to  an  adjudication  in  respect  of  a  sum  exceeding 
twenty  shillings.  It  has  been  argued  that  the  135th  section  has  reference  to  the 
129th.  No  doubt  the  129th  section  is  included  in  the  135th,  but  the  latter  is  general 
and  applies  to  all  cases  of  adjudication  under  this  act  of  parliament.  It  is  clear  that 
is  so,  for  the  137th  section  says  "that  no  rate,  nor  any  proceeding  to  be  had  touching 
the  conviction  of  any  offender  against  this  Act,  nor  any  order,  award,  or  other  matter 
or  thing  whatsoever  made,  done,  or  transacted  in  or  relating  to  the  execution  of  this 
Act,  shall  be  vacated,  quashed,  or  set  aside  for  want  of  form  "  &c.  That  clause  which 
refers  to  the  135th,  shews  what  its  meaning  is,  that  is  to  say,  any  proceeding  by  a 
justice  under  the  authoiity  [267]  of  that  Act.  Here  the  making  the  order  and  issuing 
the  warrant  on  no  sufficient  cause  being  shewn  is  such  a  proceeding,  and  that  may  be 
appealed  against.  Whether  the  Court  of  Quarter  Sessions  was  right  or  wrong  in  not 
holding  that  the  rate  was  conclusive  is  for  them  to  determine,  and  not  a  question  of 
jurisdiction.     For  these  reasons,  I  am  of  opinion  that  the  rule  should  be  discharged. 

Pollock,  C.  B.  I  was  not  in  Court  during  the  latter  part  of  the  argument,  but 
I  concur  with  my  learned  brothers  that  the  rule  ought  to  be  discharged.  Several 
questions  have  been  discussed,  and  a  doubt  may  be  entertained  whether  the  rate  can 
be  considered  a  nullity  or  not ;  and  whether,  the  time  for  appealing  against  the  rate 
having  gone  by,  there  was  any  power  to  appeal  to  the  Sessions ;  it  is  sufficient  for  us 
to  say,  that  there  being  a  doubt  we  ought  not  to  interfere  by  prohibition. 

Kule  discharged. 

Chapman  v.  The  Monmouthshire  Railway  and  Canal  Company.  June  6, 1857.— 
In  an  action  on  a  verdict  and  judgment  obtained  in  an  inquisition  before  a 
sheriff's  jury,  under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  the  inquisition  is  not  conclusive  evidence  that  the  plaintiff  is  entitled  to 
compensation. 

[S.  C.  27  L.  J.  Ex.  97.     Questioned,  Rhodes  v.  Airedale  Drainage  Commissioners, 

1876,  1  C.  P.  D.  396.] 

The  declaration  stated,  that  before  and  at  the  time  of  giving  the  notice  and  taking 
the  inquisition  hereinafter  mentioned,  and  after  the  passing  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  of  the  Railway  Clauses  Consolidation  Act,  1845,  and  of 
the  Monmouthshire  Railway  and  Canal  Act,  1852,  the  plaintiff  was  possessed  of  and 
entitled  to  a  certain  house  situate  in  the  borough  of  Newport  and  county  of  Monmouth, 
used  and  occupied  by  the  plaintiff  as  a  public  house,  and  numbered  4  in  Canal  Parade 
in  the  said  borough,  for  the  residue  of  a  term  of  sixty  years  from  the  30th  day  of 
June,  A.D.  1811,  subject  [268]  to  a  yearly  rent  under  and  by  virtue  of  an  indenture 
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of  lease,  dated  the  29th  day  of  June,  a.d.  1811,  whereby,  &e.  And  that  by  the 
execution  of  the  works  and  the  construction  of  the  railway  by  the  said  last  mentioned 
act  of  parliament  authorized  to  be  executed  and  constructed  by  the  defendants,  and 
in  the  exercise  of  the  powers  by  the  aforesaid  Acts  conferred  upon  the  defendants  for 
the  purposes  of  the  said  railway,  the  said  house  and  the  plaintiff's  said  interest  therein 
were  damaged  and  injuriously  affected  within  the  meaning  of  the  said  acts  of 
parliament,  and  in  the  manner  described  in  the  notice  hereinafter  mentioned ;  and  the 
plaintiff  was  and  is  entitled  to  compensation,  under  the  provisions  of  the  said  acts  of 
parliament,  in  respect  of  the  same  having  been  so  damaged  and  injuriously  affected, 
and  the  defendants  have  not  at  any  time  made  satisfaction  for  such  damage  and 
injuriously  affecting  under  the  provisions  of  the  aforesaid  acts  of  parliament,  or 
at  all ;  and  the  plaintiff  by  reason  of  the  premises  sustained  a  loss,  and  claimed  to 
be  entitled  to  compensation  from  the  defendant  to  an  amount  exceeding  the  sum 
of  501. ;  and  thereupon  the  plaintiff  being  so  entitled  to  and  claiming  such  compensa- 
tion as  aforesaid,  and  being  desirous  of  having  the  question  of  such  compensation 
settled  by  a  jury,  did  give  a  notice  in  writing  under  his  hand  to  the  defendants, 
in  accordance  with  the  provisions  of  the  aforesaid  acts  of  parliament,  and  did 
therein  and  thereby  state  to  the  defendants  the  said  nature  of  his  interest  in  the 
said  house  in  respect  of  which  he  claimed  compensation ;  and  that  the  said  house  and 
the  plaintiff's  interest  therein  had  been  damaged  and  injuriously  afiected  in  the 
exercise  of  the  said  powers  and  by  the  construction  of  the  said  railway,  and  the 
execution  of  the  said  works  of  the  defendants,  in  this,  that  the  defendants  had 
wrongfully  obstructed  and  narrowed  a  certain  common  and  public  footway,  called  Canal 
[269]  Parade,  on  and  to  which  the  said  house  abutted  and  adjoined,  leading  from 
Union  Row  to  Llanarth  Street,  in  Newport  aforesaid,  the  free  use  of  which  footway 
was  necessary  to  the  convenient  occupation  of  the  said  house,  by  constructing  on  such 
footway  a  fence  and  other  works  for  the  purposes  of  the  said  railway,  and  maintaining 
the  same  thereon  for  a  long  space  of  time,  whereby  the  defendants  prevented  the  con- 
venient occupation  by  the  plaintiff  of  the  said  house,  and  obstructed  and  hindered  the 
access  of  passengers  and  customers  thereto,  and  prevented  the  plaintiff  from  carrying 
on  his  business  therein  in  as  beneficial  a  manner  as  he  otherwise  would  have  done,  and 
deprived  him  of  the  profits  of  his  trade  and  business  carried  on  therein :  And  in  this, 
tha^:'  the  defendants  also  wrongfully  obstructed  and  narrowed  a  certain  other  common 
and  public  highway,  leading  from  Canal  Parade  aforesaid  to  a  street  called  Corn  Street 
in  Newport  aforesaid,  by^the  construction  of  their  railway  and  the  execution  of  their 
works,  and  kept  the  same  so  obstructed  and  narrowed,  which  said  highway  com- 
municated with  Canal  Parade  aforesaid,  and  was  used  by  the  customers  and  persons 
passing  and  repassing  to  and  from  the  said  public  house,  whereby  the  defendants  had 
obstructed  and  hindered  the  access  of  such  passengers  and  customers  to  the  said  house 
of  the  plaintiff,  and  had  prevented  the  plaintiff  from  carrying  on  his  trade  or  business 
therein  in  as  beneficial  a  manner  as  he  otherwise  would  have  done,  and  had  deprived 
him  of  the  profits  of  his  trade  and  business  carried  on  therein  :  And  in  this,  that  the 
defendants  had  wrongfully  erected  and  constructed  certain  fences  and  executed  other 
works  for  the  purposes  of  their  said  railway,  and  wrongfully  maintained  and  continued 
the  same  near  to  certain  ancient  windows  in  the  said  house  through  which  the  light 
and  air  ought  to  have  entered,  and  until  the  execution  of  the  said  works  by  the 
defend-[270]-ants  did  enter  into  the  said  house  for  the  more  convenient  occupation  of 
the  same,  whereby  the  defendants  obstructed  the  said  ancient  windows  and  prevented 
the  light  and  air  from  entering  through  the  same,  and  rendered  the  said  house  dark 
and  unwholesome  and  unfit  for  habitation  :  And  in  this,  that  the  defendants  had 
wrongfully  erected  rails  and  executed  other  works  and  had  mtiintained  the  same  for 
the  purposes  of  their  said  railway  and  for  the  purpose  of  working  and  using,  and  the 
defendants  had  worked  and  used  thereon  and  by  means  thereof,  locomotive  engines, 
carriages  and  waggons,  and  had  caused  the  same  to  be  drawn  and  propelled  thereon, 
and  otherwise  maintained  and  used  their  said  railway,  and  exercised  their  said  powers 
close  to  and  opposite  the  said  house  whilst  the  plaintiff  was  possessed  thereof,  and 
resided  therein  with  his  family,  and  carried  on  therein  his  trade  and  business  of  a 
publican  ;  and  in  and  by  so  doing  the  defendants  had  disturbed  and  shaken  the 
foundations  of  the  said  house,  and  had  cracked  and  injured  the  walls  and  ceilings 
thereof,  and  had  caused  vibrations,  by  which  the  defendants  had  damaged  the  said 
Ijouse  and  the  goods  and  chattels  of  the  plaintiff  therein,  and  had  caused  divers  loud 
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noises,  whereby  the  plaintiff  and  his  family  were  disturbed  in  their  quiet  enjoyment 
and  occupation  of  the  said  house,  and  had  caused  smoke,  vapours,  dust  and  filth  to 
enter  and  fill  the  said  house,  and  by  reason  of  the  premises  had  rendered  the  said 
house  unsafe,  unwholesome  and  unfit  for  occupation  and  for  the  said  trade  and  business 
of  the  plaintiff,  And  in  and  by  the  said  notice  the  plaintiff  further  stated  to  the 
defendants  that  he  claimed  compensation  from  them  in  respect  of  his  said  house  and 
his  said  interest  therein  having  been  damaged  and  injuriously  affected  as  aforesaid ; 
and  that  the  amount  of  his  claim  for  compensation  by  reason  of  the  premises  was  1561. 
And  the  plaintiff  in  and  by  the  said  [271]  notice  did  also  state  to  the  defendants  that 
it  was  the  desire  of  the  plaintiff  to  have  the  amount  of  the  said  compensation  settled 
by  a  jury,  according  to  the  provisions  of  the  statutes  in  that  case  made  and  provided  ; 
and  that  unless  the  defendants  were  willing  to  pay  the  said  sum  of  1561.  to  the  plaintiff, 
and  entered  into  a  written  agreement  for  that  purpose  within  twenty-one  days  after 
the  receipt  by  the  defendants  of  the  said  notice,  the  plaintiff  required  the  defendants 
within  twenty-one  days  after  such  receipt  to  issue  their  warrant  to  the  sheriff  of 
Monmouthshire  or  other  proper  officer  to  summon  a  jury  for  settling  the  amount  of 
the  said  compensation.  And  the  plaintiff  further  says,  that  the  defendants  were  not 
willing  to  pay  the  said  amount  of  compensation  claimed  by  the  plaintiff,  nor  would 
they  enter  into  a  written  agreement  for  that  purpose  within  twenty-one  days  after  the 
receipt  of  the  said  notice ;  but  wholly  refused  so  to  do  or  to  make  any  compensation 
whatsoever  to  the  plaintiff  in  respect  of  the  premises.  And  the  plaintiff  and  defendants 
did  not  agree  as  to  the  amount  of  such  compensation.  And  the  defendants  being 
desirous  that  the  question  of  the  said  disputed  compensation  should  be  tried  before  a 
special  jury,  within  twenty-one  days  after  the  receipt  of  the  said  notice  by  them,  duly 
issued  their  warrant  in  writing  under  their  common  seal  and  directed  to  the  sheriff  of 
the  county  of  Monmouth  (he  not  being  interested  in  the  matter  in  dispute),  in  accord- 
ance with  the  provisions  of  the  said  acts  of  parliament ;  and  by  the  said  warrant,  after 
reciting  and  setting  out  the  notice  aforesaid,  and  that  the  defendants  were  unwilling 
to  pay  the  compensation  claimed  thereby  and  disputed  the  same,  the  defendants,  as 
promoters  of  the  undertaking,  pursuant  to  the  provisions  of  the  first  mentioned  act  of 
parliament  in  that  behalf,  required  the  said  sheriff  to  summon  a  special  jury,  pursuant 
to  the  directions  [272J  contained  in  the  said  Act,  for  the  purpose  of  settling  and 
determining  the  said  question  of  disputed  compensation.  Averments  :  that  afterwards 
an  inquisition  was  duly  held  and  taken  in  accordance  with  the  provisions  of  the  .said 
acts  of  parliament  in  that  behalf,  and  in  pursuance  of  the  last  mentioned  request  and 
warrant  of  the  defendants,  before  E.  B.  Dimmack,  Esq.,  then  being  sheriff  of  the  said 
county  of  Monmouth  and  before  a  jury  (naming  them),  who  were  duly  impannelled 
and  sworn  to  enquire  of  and  concerning  the  matters  by  the  said  warrant  directed  to 
be  enquired  of,  assessed  and  determined  by  them  as  in  the  said  warrant  mentioned ; 
and  the  plaintiff  and  defendants  having  by  their  respective  counsel,  attorneys  or  agents 
appeared  before  the  said  sheriff  and  the  said  jurors,  and  having  produced  evidence 
touching  the  matter  in  question  as  aforesaid  ;  the  said  jurors  upon  their  oath  said  that 
they  did  assess  and  give  a  verdict  for  the  sum  of  401.  to  be  paid  by  the  defendants  to 
the  plaintiff,  as  and  by  way  of  compensation  for  obstructing  and  hindering  the  access 
of  foot  passengers,  customers,  horses  and  carts  along,  over  and  upon  the  common  and 
public  highway  mentioned  in  the  said  warrant  and  in  the  said  notice,  leading  from 
Canal  Parade  to  Corn  Street  in  Newport  aforesaid.  And  the  said  jurors  upon  their 
oath  aforesaid,  also  said  that  they  did  assess  and  give  their  verdict  for  a  sum  of  201.  10s. 
to  be  paid  by  the  defendants  to  the  plaintiff,  by  way  of  compensation  for  the  obstruc- 
tion of  the  light  and  air,  and  of  the  convenient  access  to  the  said  house,  caused  by  the 
construction  of  a  fence  (in  the  said  notice  and  warrant  mentioned)  on  the  said  public 
footway  called  Canal  Parade  on  and  to  which  the  said  house  abutted  and  adjoined  as 
aforesaid  ;  and  for  constructing  and  maintaining  the  said  fence  for  the  space  of  thirteen 
calendar  months.  And  the  said  jurors  upon  their  oath  aforesaid,  also  said  that  they  did 
[273]  assess  and  give  a  verdict  for  the  sum  of  451.  to  be  paid  by  the  defendants  to  the 
plaintiff,  for  the  depreciation  in  the  annual  value  of  the  said  house  and  premises,  by 
reason  of  the  loss  of  trade  and  business  carried  on  therein  by  the  plaintiff  as  a  beer- 
house keeper  (as  in  the  said  notice  and  warrant  mentioned) ;  and  by  the  obstruction, 
since  the  31st  day  of  January,  1856,  of  the  access  of  air  and  light  (as  in  the  said 
notice  and  warrant  mentioned)  to  the  said  house  and  premises ;  and  by  the  smoke, 
vapour  and  noises  (in  the  said  notice  and  warrant  mentioned)  caused  by  the  works 
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and  the  locomotive  engines,  carriages  and  waggons  of  the  defendants  constructed, 
maintained  and  worked,  drawn  and  propelled  close  to  and  opposite  the  said  house  and 
premises,  which  said  several  sums  of  401.,  201.  10s.  and  451.  were  so  assessed  by  the 
verdict  of  the  said  jurors,  as  the  compensation  for  the  damage  sustained  by  the 
plaintiff,  by  reason  of  the  damaging  and  injuriously  affecting  the  said  house  and  the 
plaintiff's  said  interest  therein  as  hereinbefore  alleged,  and  amounting  in  the  whole  to 
1051.  10s.  And  the  said  sheriff  did  then  and  there  accordingly,  pursuant  to  the 
statutes  in  that  behalf,  give  judgment  for  the  said  total  sum  of  1051.  10s.,  so  assessed 
by  the  said  jury,  to  be  paid  by  the  defendants  to  the  plaintiff,  according  to  the 
provisions  of  the  said  statutes ;  and  the  said  verdict  and  judgment  were  then  and 
there  duly  signed  by  the  said  sheriff,  and  being  so  signed  were  duly  deposited  and  left 
by  the  said  sheriff  with  the  clerk  of  the  peace  of  the  said  county  of  Monmouth,  by 
whom  the  same  are  now  kept  among  the  records  of  the  Quarter  Session  of  the  said 
county,  and  the  said  verdict  and  judgment  still  remain  in  full  force  and  effect  and 
nowise  reversed  or  satisfied  :  Yet  the  defendants  have  not  paid  to  the  plaintiff  the  said 
sum  of  1051.  10s.  or  any  part  thereof. 

[274]  Plea.  That  neither  by  the  execution  of  the  works,  nor  by  the  construction 
of  the  railway  in  the  declaration  mentioned,  nor  in  the  exercise  of  the  powers  of  the 
Acts  in  the  declaration  mentioned,  conferred  on  the  defendants  for  the  purposes  of  the 
said  railway,  was  the  said  house  or  the  plaintiff's  interest  therein  damaged  or  injuriously 
affected  within  the  meaning  of  the  said  acts  of  parliament,  or  in  the  manner  described 
in  the  notice  in  the  declaration  mentioned ;  nor  was  nor  is  the  plaintiff  entitled  to 
compensation,  under  the  provisions  of  the  said  acts  of  parliament,  in  respect  of  the 
same  having  been  so  damaged  or  injuriously  affected.     Issue  thereon. 

At  the  trial  before  Willes,  J.,  at  the  last  Monmouthshire  Spring  Assizes,  the 
plaintiff  proved  a  certified  copy  of  the  inquisition  before  the  sheriff,  and  there  rested 
his  case.  The  defendants  objected  that  the  inquisition  was  not  conclusive  as  to  the 
right  of  compensation,  and  tendered  evidence  as  to  the  claims  on  which  the  sherifl's 
jury  had  made  their  assessments.  Such  evidence  was  rejected  by  the  learned  judge, 
who  being  of  opinion  that  some  of  the  claims  for  which  the  assessment  of  451.  had 
been  made  were  in  respect  of  the  use  of  the  railway  and  therefore  of  doubtful 
validit}'^,  directed  a  verdict  for  the  plaintiff  for  the  sums  awarded  separately  ;  and 
gave  leave  to  the  defendants  to  move  the  Court  and  to  appeal  in  the  place  of  a  bill 
of  exceptions. 

Whateley,  accordingly,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the 
learned  judge  misdirected  the  jury  in  holding : — 

First.  That  there  was  evidence  to  go  to  the  jury. 

Secondly.  That  the  inquisition  was  conclusive  on  the  plaintiffs  right  to  com- 
pensation in  respect  to  the  matters  alleged  in  it  to  be  the  subject  of  compensation. 

Thirdly.  That  the  inquisition  was  conclusive  as  to  there  [275]  being  a  highway, 
and  that  the  learned  judge  rejected  evidence  that  it  was  not  a  highway. 

Fourthly.  That  the  learned  judge  rejected  evidence  that  the  fence  was  not  on  the 
defendants'  land,  or  on  land  upon  which  they  had  authority  to  place  it. 

Fifthly.  That  some  of  the  matters  in  respect  of  which  the  sum  of  451.  was  assessed 
by  the  sheriff's  jury  are  not  the  subjects  of  compensation ;  and  that  that  sum  not 
being  severed  in  the  inquisition,  no  part  of  it  can  be  recovered. 

The  Solicitor  General,  Phipson  and  Matthews  shewed  cause  (June  5).  The 
question  depends  on  the  68th  section  of  8  &  9  Vict.  c.  18,  which  enacts,  that  "if  any 
party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously  affected  by  the  execution  of  the 
works,  and  for  which  the  promoters  of  the  undertaking  shall  not  have  made  satis- 
faction "  under  the  provisions  of  their  Acts,  and  if  the  compensation  claimed  shall 
exceed  501.,  such  party  may  have  the  same  settled  either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think  fit.  In  Regina  v.  London  and  Nmih  Western  Railway 
Company  (3  E.  &  B.  443),  the  majority  of  the  Court  limited  the  functions  of  the  jury 
under  this  section  to  the  fact  of  damage  and  its  amount.  Admitting  for  the  present 
the  authority  of  that  decision,  the  result  of  the  cases  on  this  subject  is,  that  it  is  a 
condition  precedent  to  the  jurisdiction  of  the  sheriff's  jury  that  the  claimant  has  a 
good  title,  and  that  the  injuries  are  such  as  may  be  properly  inquired  of  by  the  jury : 
that  the  Company  by  issuing  their  warrant  make  no  admission  of  title,  and  the 
claimant,  upon  obtaining  his  verdict,  is  compelled  to  bring  an  action  thereon   and 
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distinctly  allege  his  [276]  title.  It  is  submitted  that  on  these  pleadings  all  the  objec- 
tions to  the  plaintiff's  title  to  damages,  and  to  the  jurisdiction  of  the  jury,  appear  on 
the  record,  and  might  be  taken  advantage  of  in  the  proper  way.  The  language  of  the 
learned  judge  as  to  the  conclusiveness  of  the  inquisition  applied  only  to  the  points  as 
to  which  it  could  be  conclusive,  that  is,  the  fact  of  damage  and  its  amount.  As  to  the 
other  parts  of  the  case  the  inquisition  was  some  evidence.  On  the  first  claim,  that 
in  which  the  defendants  bad  narrowed  the  highway  by  erecting  upon  it  a  fence,  and 
so  obstructed  access  to  the  plaintiff's  house,  the  evidence  tendered  by  the  defendants 
was  that  the  fence  was  not  erected  upon  their  own  land,  but  such  evidence  was 
immaterial  and  was  therefore  properly  rejected.  Again,  as  to  the  question  of  public 
highway,  the  jury  had  a  right  to  consider  and  decide  that  point  as  against  the  defen- 
dants. The  authority  of  R^gina  v.  London  and  North  Western  Railway  Company 
(3  E.  &  B,  443)  only  extends  to  questions  of  private  way  and  of  private  title. 
I  Pollock,  C.  B.  If  the  jury  cannot  try  the  question  of  a  private  right  of  way,  a  multo 
fortiori,  they  cannot  decide  upon  the  existence  of  a  public  right  of  way?]  With 
regard  to  the  damage  caused  by  the  use  of  the  engines,  that  claim  comes  either  under 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act  or  under  the  16th  section  of 
the  Railways  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20),  which  enacts,  that  the 
Company  may  do  certain  specified  acts,  and  may  do  "all  other  acts  necessary  for 
making,  maintaining,  altering  or  repairing,  and  using  the  railway."  This  item  of 
damage  comes  within  the  term  "using  the  railway."  [Bramwell,  B.  Is  a  permanent 
amount  of  compensation  to  be  fixed,  or  is  the  damage  to  be  assessed  de  anno  in 
annum?  Pollock,  C.  B.  The  intention  of  the  Acts  was,  that  the  compensa-[277]-tion 
should  be  once  for  all.]  (Regina  v.  The  Lancaster  and  Preston  Railway  Company 
(6  Q.  B.  759)  and  Regina  v.  The  Eastern  Counties  Railway  Company  (2  Q.  B.  347)  were 
referred  to.) 

Whateley,  Gray  and  Sir  T.  Phillips  appeared  in  support  of  the  rule ;  but  were  not 
called  upon  to  argue. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  have  consulted  with  my  brother  Willes,  who  states 
that  he  intended  to  decide  contrary  to  the  case  of  Regina  v.  The  London  and  North 
Western  Railway  Company  (3  E.  &  B.  443)  :  we  are  bound  to  decide  in  accordance 
with  that  case ;  the  rule  will  therefore  be  absolute  with  liberty  for  the  plaintiff  to 
appeal. 

Rule  absolute  accordingly,  (c?) 

Knill  and  Another  v.  Hooper.     June  10,  1857. — In  a  voyage  policy  of  insurance 
on  salvage,  there  is  an  implied  condition  or  warranty  of  seaworthiness. 

[S.  C.  26  L.  J.  Ex.  377  ;  5  W.  R.  791.] 

The  first  count  of  the  declaration  was  on  a  policy  of  insurance  in  the  usual  printed 
form,(a)  and  stated  "  that  the  plaintiffs  did  cause  themselves  and  every  of  them  to 
be  insured,  lost  or  not  lost,  at  and  from  Terceira  to  a  final  port  of  discharge  in  the 
United  Kingdom,  upon  any  kind  of  goods  and  merchandizes,  and  also  upon  the  body, 
tackle,  apparel,  &c ,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the 
'  Europa,'  whereof  was  master,  &c.,  beginning  the  adventure  upon  the  said 

goods  and  [278]  merchandizes  from  the  loading  thereof  aboard  the  said  ship  as  above 
mentioned,  upon  the  said  ship,  &c.,  and  so  should  continue  and  endure  during  her 
abode  there ;  upon  the  said  ship,  &c.,  and  further  until  the  said  ship  with  all  her 
ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatsoever  should  be 
arrived  at,  as  above  mentioned ;  upon  the  said  ship,  &c.,  until  she  had  moored  at 
anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods  and  merchandizes  until 
the  same  were  there  discharged  and  safely  landed  :  and  that  it  should  be  lawful  for 
the  said  ship,  <fec.,  in  the  voyage  to  proceed  and  sail  to  and  stay  at  any  ports  or  places 
whatsoever,  and  without  prejudice  to  the  said  insurance ;  and  that  the  said  ship,  &c., 
goods  and  merchandizes,  &c.,  for  so  much  as  concerned  the  assured,  by  agreement 
between  the  assured  and  the  assurers  in  the  said  policy,  were  and  should  be  valued 

(d)  Reported  by  Douglas  Brown,  Esq. 

(a)  See  Arnould  on  Insurance,  vol.  1,  p.  21. 
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at  20001.  being  on  salvage  valued  at  80001.  against  total  loss  only.  The  ves.?el  having 
been  abandoned  by  her  original  crew  and  taken  into  Terceira  by  the  salvors,  in  whose 
interest  the  said  assurance  was  effected."  (Then  followed  the  usual  provisions  as  to 
perils  of  the  seas,  &c.)  The  declaration  then  stated  that  the  plaintiff  made  the  policy 
as  the  agent  and  for  the  use  and  benefit  of  Joas  de  Freitas,  and  after  the  usual  allega- 
tions of  the  payment  of  the  premium  by  the  plaintiff  and  the  subscription  of  th«  policy 
by  the  defendant,  proceeded  to  state  that  before  the  insurance  was  effected,  the  said 
ship,  with  divers  goods  of  value  on  board  the  same,  had  been  and  was  abandoned  at 
sea  by  her  original  crew,  and  had  been  and  was  saved  at  sea  from  loss  by  the  perils  of 
the  seas  by  the  said  Joas  de  Freitas,  who  thei-eby  became  and  was  entitled  to  salvage 
for  the  same  ship  and  goods,  amounting  to  a  large  sum  of  money,  and  which  salvage 
has  never  been  paid  or  .satisfied ;  and  that  the  said  Joas  de  Freitas  was  then  and  [279] 
from  thence  continually  afterwards,  until  and  at  the  time  of  the  loss  hereafter  men- 
tioned, interested  in  the  said  ship  and  goods  in  the  said  policy  of  insurance  and 
memoranda  mentioned  which  had  been  so  saved  as  aforesaid,  in  respect  of  the  salvage 
thereof  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the  monies 
by  him  or  the  plaintiffs  ever  insuied  or  caused  to  be  insured  thereon.  The  declaration 
then  stated,  that  the  ship,  with  the  goods  on  board  thereof,  set  sail  from  Terceira  on 
her  voyage  towards  Queenstown,  and  before  her  arrival  was,  by  the  perils  of  the  seas, 
totally  lost,  &c.     There  was  a  second  count  on  a  .similar  policy. 

Plea.  That  the  said  ship  or  vessel  was  not,  at  the  time  she  departed  and  set  sail 
on  the  voyage  mentioned  in  the  said  policy,  seaworthy  for  the  voyage  thereby  insured. 

Demurrer  and  joinder  therein. 

Bovill  (J,  Brown  with  him)  argued  in  support  of  the  demurrer  (June  3).  On  this 
policy  of  insurance  there  is  no  implied  warranty  of  seaworthiness.  The  subject-matter 
of  the  insurance  is  salvage,  and  the  salvors  have  no  power  to  repair  the  ship,  nor  can 
they  recover  for  repairs  :  their  only  remedy  is  in  rem.  It  is  not  disputed,  as  a  general 
proposition,  that  an  implied  warranty  of  seaworthiness  attaches  to  a  contract  of 
insurance.  In  Christie  v.  Secreian  (8  T.  E.  192),  Lawrence,  J.,  said,  "The  considera- 
tion of  an  insurance  is  paid  in  order  that  the  owner  of  a  ship,  which  is  capable  of 
performing  her  voyage,  may  be  indemnified  against  certain  contingencies ;  and  it 
supposes  the  possibility  of  the  underwriter  gaining  the  premium  :  but  if  the  ship  be 
incapable  of  performing  her  voyage,  there  is  no  possibility  of  the  underwriter's  gaining 
the  premium  ;  and  if  the  consideration  fails,  the  obligation  fails."  [Watson,  B. 
Suppose  the  [280]  masts  had  been  cut  away,  and  it  was  necessary  for  the  ship  to  go 
to  a  particular  place  in  order  to  get  new  rigging,  would  not  the  salvors  have  authority 
to  do  such  repairs  as  were  necessary  to  take  her  there  1  The  case  of  The  Rainger 
(2  Haggard's  Adm.  Rep.  42)  decided  that  salvors  cannot  recover  charges  for  repairs. 
'I'he  subject-matter  of  the  insurance  being  salvage,  the  underwriter  must  have  known 
that  the  vessel  was  in  an  unseaworthy  condition,  and  consequently  there  could  be  no 
implied  warranty  of  seaworthiness.  The  case  falls  within  the  principle  of  the  decision 
in  I'Veir  v.  Aberdeen  (2  B.  &  Aid.  320),  where  a  vessel  having  sailed  and  put  back  to 
the  Downs,  and  then  sailed  again  and  laboured  and  straned  much  from  being  over- 
loaded, and  then  put  back  a  second  time  ;  and  upon  an  application  to  the  underwriters 
for  liberty  for  the  ship  to  go  into  port  to  discharge  part  of  the  cargo,  it  was  communi- 
cated to  them  that  the  ship  was  too  deep  in  the  water ;  and  it  was  held  that  as  the 
subsequent  loss  had  not  in  any  degree  arisen  from  her  having  so  strained  and  laboured, 
the  underwriters  were  liable  :  Lord  EUenborough,  C.  J.,  there  said,  "  With  respect  to 
the  sufficiency  of  the  communication  made  to  them,  it  is  quite  clear  that  the  under- 
writers were  told  all  that  was  in  substance  necessary  for  them  to  know  ;  for  they 
were  told  that  when  the  vessel  sailed  she  had  too  large  a  cargo  on  board,  and  that  she 
was  not  in  a  situation  fit  to  perform  her  voyage."  [Bramwell,  B.,  referred  to  Thompson 
v.  Hopper  (6  E.  &  B.  172).]  That  case  only  decided  that  there  is  not  in  general  an 
implied  warranty  of  seaworthiness  in  a  time  policy. 

Blackburn,  contr^.  This  is  an  insurance  "at  and  from,"  and  not  a  time  policy, 
as  in  Thompson  v.  Hopper.  JFeir  v.  Aberdeen  is  no  authority  that  upon  a  policy  of 
this  kind  [281]  there  is  no  implied  warranty  of  seaworthiness.  In  Gibson  v.  Small 
(4  H.  L.  Cas.  353,  397),  Parke,  B.,  said,  "There  is  ample  authority  that  a  warranty 
or  condition  of  seaworthiness  at  the  commencement  of  the  risk  is  implied  in  all  voyage 
policies."  Whether  the  salvors  can  or  cannot  charge  the  owner  with  the  expence  of 
repairing  the  ship,  they  are  bound  to  do  all  that  is  necessary  to  enable  her  to  prosecute 
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the  voyage  with  safety.  "  Seaworthiness  "  is  a  relative  term,  and  whether  a  vessel 
is  seaworthy  depends  on  the  particular  state  of  circumstances.  Here  the  term  has 
reference  to  the  subject-matter  of  insurance,  and  it  is  implied  that  the  vessel  shall  be 
reasonably  fit  to  come  to  England.  There  is  nothing  in  the  language  of  the  policy 
to  exclude  the  implied  warranty  of  seaworthiness.  The  statement  that  the  ship  had 
'been  abandoned  by  her  crew,  is  not  equivalent  to  a  statement  that  she  was  not  to  be 
repaired ;  neither  does  it  appear  that  Terceira  was  a  place  where  the  vessel  could  not 
•be  repaired.  The  defendant  must  shew  something  amounting  to  a  contract  to  dispense 
with  the  warranty  of  seaworthiness  which  the  common  law  implies. 

Bovill,  in  reply.  The  doctrine  of  implied  warranty  of  seaworthiness  depends  on 
this  principle,  that  the  insured  is  presumed  to  be  better  acquainted  with  the  state  and 
•condition  of  his  ship  than  any  other  person,  and  that  he  has  tacitly  undertaken  that 
she  is  in  a  condition  to  perform  the  destined  voyage  :  Park  on  Insurance,  p.  459,  8th  ed. 
That  principle  cannot  apply  to  an  insurance  on  salvage.  In  such  case,  what  amount 
'of  seaworthiness  is  required,  and  to  what  extent  are  the  salvors  bound  to  repair] 
([Pollock,  C.  B.  "  Seaworthiness  "  is  a  term  which  varies  with  every  possible  state  of 
•circumstances.  A  vessel  may  be  seaworthy  in  a  harbour  but  not  seaworthy  out  of  it ; 
-or  it  may  be  [282]  seaworthy  out  of  the  harbour  but  not  fit  to  sail  to  Ramsgate  or 
Boulogne ;  or  it  may  be  fit  for  that  purpose  but  not  fit  for  a  voyage  to  the  East  Indies  ; 
•or  it  may  be  seaworthy  for  a  voyage  in  summer  but  not  in  winter.  No  vessel  ought 
to  sail  on  any  voyage  unless  there  is  a  reasonable  expectation  that  it  will  terminate 
safely.]  Here  the  underwriter  knew  that  the  vessel  was  not  fit  for  the  voyage,  for 
the  policy  states  that  she  Avas  abandoned  by  the  crew.  The  very  subject-matter  of 
the  insurance  excludes  any  warranty  of  seaworthiness. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  was  an  action  on  two  policies  of  insurance,  on  a  voyage  from 
Terceira  to  a  final  port  of  discharge  in  the  United  Kingdom,  on  the  ship  "Europa" 
•and  her  cargo,  described  as  "  being  upon  salvage  valued  at  80001.  against  total  loss 
only.  The  vessel  having  been  abandoned  by  her  original  crew  and  taken  into  Terceira 
by  the  salvors  in  whose  interest  the  said  assurance  was  effected."  To  this  the  defendant 
pleaded  that  the  said  ship  or  vessel  was  not,  at  the  time  she  departed  and  set  sail  on 
the  voyage,  seaworthy  for  the  voyage  thereby  insured.  To  this  plea  there  was  a 
demurrer  which  was  argued  before  us  a  few  days  ago.  On  the  part  of  the  plaiutilf  it 
was  argued  that  there  was  no  warranty  of  seaworthiness  to  be  implied  on  the  part  of 
the  assured  in  these  policies ;  but  we  think  that  the  plea  is  good  and  the  defendant 
entitled  to  our  judgment. 

It  is  now  well  established  as  a  rule  of  law  that  on  an  insurance  for  a  voyage,  either 
on  ship  or  goods  or  freight,  a  warranty  of  seaworthiness  for  the  voyage  of  the  ship 
insured,  or  of  the  ship  in  which  the  goods  are  carried,  is  to  [283]  be  implied.  Indeed 
it  may  be  said  that  a  warranty  of  seaworthiness  in  voyage  policies  is  the  basis  of  the 
contract.  Thus,  Lord  Wensleydale  (then  Parke,  B.),  in  the  case  of  Small  v.  Gibson 
(4  H.  L.  Cas.  397),  lays  down  the  law  thus  : — "In  the  common  law  of  England,  to  be 
collected  from  these  sources,"  viz.,  judicial  decisions,  dicta,  and  text  writers  on  the 
common  law,  "  there  is  ample  authority  that  a  warranty  or  condition  of  seaworthiness 
at  the  commencement  of  the  risk  is  implied  in  all  voyage  policies,  whether  it  has  been 
adopted  originally  from  the  law  merchant  or  implied  from  the  very  nature  of  the 
contract  itself."  And  Lord  Campbell,  in  delivering  his  opinion  in  the  same,  says 
(4  H.  L.  Cas.  419), — "With  regard  to  voyage  policies,  we  have  usage  and  authority 
establishing  the  implied  conditions  as  certainly  as  any  point  of  insurance  law." 

This  being  the  rule,  does  the  present  case  afford  an  exception  thereto]  No  doubt 
the  parties  to  a  policy  of  insurance  may,  if  they  please,  stipulate  that  there  is  to  be 
no  warranty  of  seaworthiness ;  but  certainly  they  have  not  done  so  in  express  terms 
in  these  policies,  and  we  do  not  construe  the  words  used  as  implying  that  the  usual 
warranty  should  be  dispensed  with.  The  insurance  professes  to  be  on  "salvage," 
which  no  doubt  means  on  the  ship  and  cargo  in  respect  of  the  lien  the  plaintiffs  had 
thereon  in  respect  of  salvage  service  rendered.  The  words  "  the  vessel  being  abandoned 
by  her  original  crew  and  taken  into  Terceira  by  the  salvors  "  do  not  appear  to  us  to 
indicate  that  there  is  not  to  be  any  warranty  of  seaworthiness,  but  are  descriptive  and 
introductory  to  the  words  following  "in  whose  interest  the  said  insurance  is  effected." 
It  was  asked,  what  amount  of  seaworthiness  is  required,  and  to  what  extent  are 
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the  assured  to  go  in  repairs^  Our  answer  is,  that  the  term  "seaworthiness"  is  a 
relative  term :  [284]  there  is  no  positive  condition  of  the  vessel  recognized  by  the 
law  to  satisfy  the  warranty  of  seaworthiness.  Lord  Campbell  well  observes  in  Small 
v.  Gibson  (4  H.  L.  Cas.  418), — "With  regard  to  its  (seaworthy)  literal  or  primary 
meaning,  I  assume  it  to  be  now  used  and  understood  that  the  ship  is  in  a  condition  in 
all  respects  to  render  it  reasonably  safe  whei'e  it  happens  to  be  at  the  time  referred  to, 
in  a  dock,  in  a  harbour,  in  a  river,  or  traversing  the  ocean."  Seaworthy  or  not  is 
always  a  question  for  the  jury,  and  in  all  cases  the  question  for  the  jury  will  be 
whether  the  ship  was,  at  the  commencement  of  the  voyage,  in  such  a  state  as  to  be 
reasonably  capable  of  performing  it.  (See  observations  of  Erie,  J.,  in  Thompson  v. 
Hopper,  6  Q.  B.  181.)  It  was  said  that  the  underwriter  ought  in  such  a  case  as  the 
present  to  rely  on  the  description  of  the  ship,  in  the  slip,  for  ascertaining  the  state  of 
the  vessel  and  the  amount  of  the  risk ;  we  do  not  think  there  is  any  thing  in  this 
argument,  for  the  same  observation  would  apply  to  all  insurances. 

We  are  therefore  of  opinion  that  the  plea  is  good  and  that  the  defendant  is  entitled 
to  our  judgment. 

Judgment  for  the  defendant. 

[285]  Lee  v.  Everest.  June  10,  1857. — A  survey  and  valuation  of  the  parish  of 
E.  had  been  made  for  the  purpose  of  a  poor  rate  :  against  which  certain  inhabi- 
tants appealed.  The  defendant  who  was  an  attorney  and  clerk  to  the  parish 
officers,  thinking  it  advisable  that  the  valuation  should  be  supported  by  the 
evidence  of  another  surveyor,  with  the  authority  of  the  parish  officers  wrote  to 
the  valuer  to  secure  the  services  of  a  competent  person  for  that  purpose.  The 
valuer  communicated  with  the  plaintiff,  an  architect  and  surveyor,  who,  to 
qualify  himself  for  giving  evidence,  examined  the  premises  in  respect  of  which 
the  litigation  arose,  and  afterwards  gave  evidence  as  to  their  value.  The  plain- 
tiff entered  his  account  in  his  ledger  against  the  parish  officers  and  sent  in  his 
bill  to  them,  but  afterwards  sued  the  defendant  for  the  work  thus  done.  Held, 
that  the  parish  officers,  and  not  the  defendant  who  was  merely  their  agent,  were 
liable  to  the  plaintiff. 

[S.  C.  26  L.  J.  Ex.  334 ;  5  W.  R.  759.] 

Declaration  for  work  and  labour  by  the  plaintiff  as  an  architect,  surveyor,  and 
estate  valuer.     Plea :  Never  indebted. 

The  particulars  of  the  plaintiff's  claim,  indorsed  on  the  writ,  were  as  follows  : — 

1853.  Jan.  1st.  Making  survey,  valuation  and  report  on  Mr. 
W^hite's  house,  on  the  County  Court,  and 
on  the  Gas  Works 
3  «&  4.  Making  survey,  valuation  and  report  on  the 
Grand  Stand ;  afterwards  making  calcula- 
tions for  giving  evidence  . 
3.     Attending  at   the    Petty    Sessions    to    give 

evidence  on  the  first  named  appeals 

8.     Attending  at  Newington  Court  House  to  give 

evidence  on  the  appeal  of  the  tenant  of  the 

Grand  Stand  .... 

Expenses      .... 


Total  .  £49  16     0 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  sittings  in  last  Hilary  Term, 
the  following  facts  appeared  :  The  defendant  was  an  attorney,  and  clerk  to  the  board 
of  [286]  guardians  and  vestry  clerk  of  the  parish  of  Epsom ;  also  clerk  to  the  magis- 
trates. Li  the  year  1852,  two  surveyors,  named  Leewin  and  Penfold,  were  employed 
by  the  parish  officers  to  make  a  survey  and  valuation  of  the  parish  for  the  purpose  of 
a  poor  rate.  The  valuation  and  rate  having  been  made,  there  were  three  appeals 
against  it,  viz.,  by  a  person  qamed  White,  by  the  proprietors  of  certain  gas  works, 
and  by  the  lessee  of  the  grand  stand  on  the  race  course.     The  defendant,  having 
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deemed  it  advisable  that  the  valuation  should  be  supported  by  the  evidence  of 
another  snrveyor,  obtained  the  authority  of  the  parish  officers  to  procure  one  for 
that  purpose.     He  then  wrote  to  Penfold  the  following  letter : — 

"Epsom,  30th  Nov.  1852. 
"  Mr.  Henry  Dorling  having  given  notice  of  appeal  against  the  rating  of  the  grand 
stand,  I  hasten  to  inform  you  that  I  shall  require  your  valuable  services  at  the  next 
Sessions  at  Newington. 

"  Do  you  know  any  experienced  man  whose  evidence  would  back  up  the  valuation 
made  by  you  and  Mr.  Leewin  ?     If  so,  let  me  know. — Yours  truly, 

"  C.  Penfold,  Esq.  "  W.  Everest." 

In  consequence  of  this  letter  Penfold  saw  the  plaintiflF  and  engaged  him  to  support 
the  valuation.     The  defendant  afterwards  wrote  to  Penfold  the  follov/ing  letter : — 

"Epsom,  16th  Dec.  1852. 

"  Dear  Sir, — The  receipt  of  your  note  has  much  vexed  me,  because  I  know  the 
opposing  parties  will  attribute  your  non-attendance  to  a  conviction  that  you  cannot 
defend  your  valuation,  and  the  result  will  be  most  disastrous  to  its  eventual  success. 
Pray  manage  to  send  some  one  to  value  Mr.  White's  house,  and  also  to  support  your 
view  of  the  gas  works. 

[287]  "  I  have  employed  Mr.  Rodgers  to  defend  the  rate  before  the  bench,  and 
enclose  you  his  note  from  which  you  will  gather  what  must  be  done. 

"  Cannot  you  send  the  gas  engineer  at  Croydon  to  give  useful  evidence,  also  Mr. 
Fuller,  the  auctioneer,  to  speak  to  value  of  White's  house. — Yours  very  truly, 

"W.  Everest. 

"  P.S. — Please  engage  the  gentleman  you  mention  on  grand  stand  appeal." 

"Epsom,  20th  Dec.  1852. 
"  Dear  Sir, — The  appeals  of  Mr.  White  and  of  the  Epsom  Gas  Company  against 
the  Epsom  poor  rate  have  been  adjourned  until  Monday  the  3rd  January  next :  I  hope 
that  day  will  be  convenient  to  you.  Will  you  have  the  kindness  to  secure  the  attend- 
ance for  that  day  of  the  gentleman  of  whom  you  spoke  to  me,  if  you  think  his 
evidence  would  be  of  weight  as  regards  your  valuation  of  the  gas  company. — Yours 
truly,  "W.  Everest. 

»C.  Penfold,  Esq." 

"Epsom,  Jan.  5,  1854. 
"  Dear  Sir, — 

^^  Dorling  v.  Poor  Rate    of  Epsom. 

*'  This  appeal  is  fixed  for  the  first  case  on  Saturday  morning.  Will  you  therefore 
please  be  at  the  Sessions  House  Newington  punctually  by  ^  past  9  o'clock  on  that 
morning,  and  have  the  kindness  to  apprise  Mr.  Lee  and  the  other  gentleman. — Yours 
truly,  "W.  Everest. 

"  C.  Penfold,  Esq." 

The  plaintifi"  accordingly  did  the  work  mentioned  in  the  particulars  of  demand. 
The  defendant  afterwards  wrote  to  the  plaintiff  as  follows : — 

[288]  "Epsom,  Jan.  13,  1853. 
"  Dear  Sir, — Will  you  have  the  kindness  to  let  me  have  at  your  earliest  conveni- 
ence an  account  of  your  charges  in  relation  to  the  Epsom  appeal. — iTours  truly, 
"  Chas.  Lee,  Esq.  "  W.  Everest." 

The  plaintifi"  entered  the  account  in  his  ledger  against  the  parish  officers  and  sent 
in  his  bill  to  them  and  sued  them  for  the  amount,  but  afterwards  abandoned  that 
action  and  commenced  the  present.  The  plaintiff,  who  was  a  witness,  stated  that  he 
had  no  communication  with  the  defendant  except  as  attorney  for  the  parish  officers, 
and  that  on  the  occasion  when  Mr.  Rodgers  attended  at  the  sessions  in  support  of 
the  rate,  in  consequence  of  the  plaintiff  being  clerk  to  the  magistrates,  the  plaintiff" 
communicated  with  Mr.  Rodgers. 
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The  defendant's  counsel  submitted  that  the  facts  did  not  shew  any  liability  on  the 
part  of  the  defendant,  who  only  acted  as  attorney  for  the  parish  officers.  The  learned 
Judge  left  it  to  the  jury  to  say  M'hether  the  defendant  employed  the  plaintiff  on  the 
terms  that  the  defendant  was  to  be  the  paymaster.  The  jury  found  a  verdict  for  the 
plaintiff,  and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Bovill  in  the  same  term,  obtained  a  rule  nisi  accordingly,  against  which 

Kinglake,  Serjt.,  and  T.  Jones  shewed  cause  in  last  Easter  Term  (April  25).  The 
defendant  is  liable  for  the  plaintiff's  charges  in  this  action.  A  bailiff  may  recover 
from  the  attorney  in  the  cause  the  costs  of  executing  a  writ  of  ca.  sa.  :  Mailee  v.  Mann 
(2  Exch.  608),  Walbank  v.  Quarterman  (3  C.  B.  94) ;  even  although  the  bailiff  was  not 
specially  nominated  by  the  attorney:  Brewer  v.  Jones  (10  Exch.  655).  In  Walbank 
V.  Quarterman,  [289]  Maule,  J.,  said :  "  The  case  of  a  bailiff  is  more  like  that  of  the 
officer  of  the  Court  than  that  of  a  witness.  The  inconvenience  would  be  prodigious 
if  it  were  held  that  the  officer  must  look  to  the  client  for  his  fees ;  and  there  is  no 
inconvenience  in  the  other  course."  It  is  true  that  in  liohins  v.  Bridge  (3  M.  &  W. 
114),  it  was  held  that  an  attorney  who  had  caused  a  witness  to  be  subpoenaed,  without 
any  express  contract,  and  without  any  circumstances  from  which  a  special  contract 
could  be  implied,  was  not  liable  to  be  sued  by  the  witness  for  his  expense ;  but  that 
decision  proceeded  on  the  ground  that  the  attorney  in  serving  a  subpcena  acted  as 
the  mere  agent  of  the  party  in  the  cause.  There  Lord  Abinger,  C.  B.,  in  delivering 
the  judgment  of  the  Court  said :  "  He  does  not  make  himself  liable  for  anything, 
unless  it  is  for  those  charges  which  he  is  himself  bound  to  pay,  and  for  which  he 
makes  a  charge.  If,  therefore,  he  employs  a  stationer  to  do  anything  for  which  he 
makes  a  charge,  he  is  liable."  This  is  a  similar  case :  the  defendant  would  charge 
the  parish  for  the  business  out  of  which  the  plaintiff's  claim  arises.  Moreover,  it 
appears  from  the  correspondence  that  the  defendant  meant  to  be  personally  respon- 
sible :  he  is  therefore  liable  even  though  he  expressly  contracted  as  attorney:  Exjyarte 
Hartop  (12  Ves.  349),  Foster  v.  Blakelock  (5  B.  &  C.  328).  [Pollock,  C.  B.,  referred  to 
Fendall  v.  Nokes  (7  Scott,  647).] 

Bovill  and  Thrupp,  in  support  of  the  rule.  The  authorities  cited  shew  that  though 
an  attorney  may  be  liable  to  a  bailiff  whom  he  has  employed  to  execute  process,  he 
is  not  liable  for  the  expenses  of  a  witness  whom  he  has  subpoenaed.  In  IValbank  v. 
Quarterman  {Z  C.  B.  94),  Maule,  J.,  said  : — "It  can  scarcely  need  authorities  to  prove 
that  the  attorney  is  the  [290]  party  liable  to  the  officer.  The  case  of  a  witness  is 
altogether  different."  That  distinction  was  recognized  in  Brewer  v.  Jones  (10  Exch. 
655).  An  attorney  who  subpoenas  a  witness  is  in  the  same  situation  as  any  other 
agent  acting  for  a  principal ;  he  is  not  liable  unless  he  expressly  binds  himself :  Robins 
v.  Bridge  (3  M.  &  W.  114).  In  this  case  the  plaintiff  was  not  subpoenaed,  but  that 
circumstance  makes  no  difference ;  he  was  employed  to  give  evidence  on  the  appeal, 
and  the  previous  survey  was  in  order  to  qualify  him  for  that  purpose.  Russel  v.  Reece 
(2  Car.  &  K.  669)  was  an  action  against  an  attorney  of  a  railway  company  who  con- 
tracted as  such,  but  managed  all  the  concerns  of  the  company,  there  being  no  acting 
committee,  and  Wilde,  C.  J.,  ruled  that  the  attorney  was  not  personally  liable.  In 
Fendall  V.  Nokes  (7  Scott,  647),  there  was  some  evidence  that  the  attorney  was  the  party 
to  whom  the  credit  was  given.  [Pollock,  C.  B.  Suppose  an  attorney  employs  a 
person  to  make  researches  with  reference  to  a  pedigree,  telling  him  that  it  is  required 
in  a  certain  cause  in  which  he  is  attorney,  who  is  liable  for  the  expenses  1]  Prima 
facie  the  client  would  be  liable,  the  attorney  being  a  mere  agent  Here  there  was 
evidence  that  the  plaintiff  looked  to  the  parish  officers  for  payment  for  he  debited 
them  in  his  books,  and  in  the  first  instance  sent  in  his  bill  to  them.  They  then 
argued  that  there  was  nothing  in  the  defendant's  letters  to  shew  that  they  contracted 
to  be  personally  liable.     On  this  point  they  cited  Lewis  v.  Nicholson  (18  Q.  B.  503). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  The  plaintiff,  an  architect  and  surveyor,  [291]  sought  by  this 
action  to  recover  from  the  defendant,  an  attorney,  a  compensation  for  his  time  and 
trouble  in  qualifying  himself  to  give  evidence,  and  in  attending  to  give  and  giving 
evidence,  on  some  proceedings  in  which  the  parish  officers  of  Epsom  were  parties. 
The  facts  are  as  follows: — There  had  been  a  survey  and  valuation  of  the  parish  for 
the  purposes  of  rating,  and  the  proceedings  questioned  the  rates  made  on  the  basis 
of  that  valuation.     It  was  thought  desirable  that  the  evidence  of  the  valuer  should 
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be  supported  by  some  competent  witness,  and  the  defendant,  at  the  desire  and  with 
the  authority  of  the  parish  officers,  wrote  to  the  valuer  to  secure  the  services  of  some 
person  for  that  purpose.  The  valuer  accordingly  communicated  with  the  plaintiff', 
who,  to  qualify  himself  to  give  evidence,  examined  the  premises  in  respect  of  which 
there  was  the  litigation,  and  afterwards  gave  evidence  as  to  their  value.  It  is  to  recover 
a  compensation  for  this  the  action  is  brought.  The  plaintiff  entered  his  account  in  his 
books  against  the  parish  officers,  sent  in  his  bill  to  them,  and  sued  them,  but  for  some 
reason  abandoned  that  action  and  commenced  the  present.  He  clearly  considered 
them  therefore  and  not  the  defendant  as  his  debtors,  and  he  stated  in  evidence  that 
he  had  no  communication  with  the  defendant  except  as  attorney  of  the  parish  officers; 
and  in  one  case,  where  in  consequence  of  the  defendant  being  clerk  to  the  magistrates 
before  whom  it  was  heard  he  did  not  appear  but  another  attorney  did,  the  plaintiff 
communicated  with  him.  The  question  was  left  to  the  jury,  who  found  for  the 
plaintiff,  but  we  are  of  opinion  there  was  no  evidence  in  support  of  that  finding  and 
that  the  defendant's  rule  to  enter  a  verdict  pursuant  to  leave  reserved  must  be  made 
absolute. 

It  is  a  clear  rule  that  where  a  person  is  professedly  acting  as  agent  for  another  the 
principal  is  bound  and  not  the  agent.  Now  an  attorney  is  in  that  position.  He  is 
the  agent  of  his  client,  and  is  acting  for  him.  The  authorities  [292]  are  to  that 
effect:  liobins  v.  Bridge  (3  M.  &  W.  114),  Hariop  v.  Juckes  (2  M.  &  Sel.  438),  per 
Maule,  J.  (3  C.  B.  96).  It  is  clear  that  according  to  those  cases  the  defendant  would 
not  have  been  liable  had  he  merely  subpoenaed  the  plaintiff:  can  it  make  any  difference 
that  the  plaintiff  attends  without  subpoena,  or  that  to  make  his  attendance  useful  he 
previously  surveys  the  premises  1  Is  the  defendant  thereby  liable,  not  only  for  the 
previous  labour  of  surveying  but  also  for  the  attendance  to  give  evidence,  or  is  he 
liable  for  the  former  part  and  the  parish  officers  for  the  latter?  We  think  not.  It  is 
undoubtedly  more  convenient  that  the  engagement  of  the  witness  should  be  supposed 
to  be  with  the  party  rather  than  with  the  attorney.  The  attorney  may  die,  or  be 
changed,  before  the  witness  has  finished  the  entire  duty  of  qualifying  himself  to  give 
evidence  and  giving  it.  Then  suppose  he  gives  unfair  evidence,  dishonestly  suppressing 
something  for  the  benefit  of  the  party,  or  does  not  properly  qualify  himself  by  the 
previous  survey  which  he  has  undertaken,  and  thereby  the  party  sustains  a  loss,  who 
is  to  sue  him  for  breach  of  duty,  the  party  or  the  attorney,  for  the  engagement  must 
be  taken  to  be  with  him  if  he  is  to  pay  for  its  performance. 

We  are  of  opinion  therefore  that  prima  facie  the  party,  and  not  the  attorney,  is 
liable  for  such  a  claim  £is  the  present.  No  doubt  it  is  competent  to  the  parties  to 
arrange  otherwise  and  it  was  said  that  they  had  done  so,  and  that  the  defendant's 
letters  shewed  that  he  was  to  be  personally  liable.  But  we  are  of  opinion  that  is  not 
so,  and  that  the  letters  are  entirely  consistent  with  the  general  presumption  that  he 
was  acting  merely  as  attorney  or  agent :  and  indeed,  in  this  case,  the  plaintiff  had  put 
his  own  interpretation  on  these  letters,  and  we  think  correctly,  that  the  parish  officers 
were  his  debtors. 

Rule  absolute. 

[293]  LiNDUS  V.  Melrose  and  Others.  June  12,  1857. — The  following  pro- 
missory note  was  signed  by  three  directors  of  a  Joint  Stock  Company,  incorpor- 
ated, with  limited  liability,  under  the  19  &  20  Vict.  c.  47,  and  countersigned  by 
the  secretary  of  the  Company.  "London,  Dec.  31,  1856.  Three  months  after 
date  we  jointly  promise  to  pay  S.,  or  order,  six  hundred  pounds  for  value 
received  in  stock,  on  account  of  the  London  and  Birmingham  Iron  and  Hardware 
Company."  Held  that  the  note  was  binding  on  the  Company,  and  not  on  the 
directors  who  signed  it. 

[S.  C.  27  L.  J.  Ex.  326 ;  3  Jur.  (N.  S.)  619 ;  5  W.  R.  758 :  affirmed  1858, 

3  H.  &  N.  177.] 

The  declaration  stated  that  the  defendants,  on  the  31st  December,  1856,  by  their 
promissory  note  now  overdue,  promised  to  pay  to  one  Frederick  Shaw,  or  order,  the 
sum  of  6001.  three  months  after  date.  And  the  defendants  then  delivered  the  said 
note  to  the  said  F.  Shaw,  who  indorsed  the  same  to  the  plaintiff;  but  the  defendants 
did  not  pay  the  same. 
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Plea.  The  defendants  say  that  the  said  alleged  note  is  not  their  note  as  alleged. 
Issue  thereon. 

At  the  trial,  before  Channell,  B.,  at  the  Middlesex  Sittings  in  the  present  term, 
it  appeared  that  the  defendants  were  three  directors  of  a  Joint  Stock  Company, 
established  under  the  19  &  20  Vict.  c.  47,  with  limited  liability,  and  called  "The 
London  and  Birmingham  Iron  and  Hardware  Company,  Limited;"  and  that  one 
F.  Shaw,  who  had  carried  on  business  as  an  ironmonger,  having  sold  to  the  Company 
his  stock  in  tr-ade,  the  defendants  in  payment  thereof,  signed  and  delivered  to  F.  Shaw 
the  following  promissory  note,  which  was  countersigned  by  the  secretary  of  the 
Company, — 

"£600.  "London,  December  31st,  1856. 

"Three  months  after  date  we  jointly  promise  to  pay  Mr.  Frederick  Shaw,  or 
order,  six  hundred  pounds  for  value  received  in  stock  on  account  of  the  London  and 
Birmingham  Iron  and  Hardware  Company,  Limited. 

"  Payable  at  the  London  Joint  Stock  Bank  Company,  Princes  St.,  Mansion  House. 

"James  Melrose,] 
"G.  N.  Wood,        ^Directors. 
"John  Harris,     j 
"Edwin  Guess,  Secty. 
"(Indorsed)        F.  Shaw." 

[294]  It  was  objected,  on  the  part  of  the  defendants,  that  they  were  not  personally 
liable  on  the  note,  and  that  it  only  bound  the  Company.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict 
for  them. 

Bovill  having  obtained  a  rule  nisi  for  that  purpose, 

Montagu  Chambers  and  Manisty  now  shewed  cause.  The  question  depends  on 
"The  Joint  Stock  Companies  Act,  1856"  (19  &  20  Vict.  c.  47).  By  section  13,  upon 
registration  of  the  memorandum  of  association,  the  shareholders  become  a  body 
corporate.  By  section  43,  "  A  promissory  note  or  bill  of  exchange  shall  be  deemed 
to  have  been  made,  accepted,  or  indorsed  on  behalf  of  any  Company  registered  under 
this  Act,  if  made,  accepted,  or  indorsed  in  the  name  of  the  Company  by  any  person 
acting  under  the  express  or  implied  authority  of  the  Company."  This  promissory 
note  is  not  made  in  the  name  of  the  Company  but  of  the  directors :  it  is  "  we,"  that 
is,  the  directors,  "jointly  promise  to  pay."  It  may  be,  that  this  being  a  Company 
with  limited  liability,  the  pajee  of  the  note  preferred  the  unlimited  responsibility 
of  three  of  the  directors.  The  only  diiference  between  this  case  and  Healey  v.  Story 
(3  Exch.  3)  is,  that  there  the  directors  jointly  and  severally  promised  to  pay. 
Alderson,  B.,  there  said: — "The  plain  grammatical  meaning  of  the  words  is,  'we 
jointly  promise  and  we  severally  promise,'  that  is  to  say,  we  personally  promise." 
Here  the  absence  of  the  word  "  severally  "  may  be  explained  by  the  supposition  that 
the  directors  may  have  been  willing  to  incur  the  responsibility  with  the  others,  though 
not  alone.  In  Penkivil  v.  Connell  (5  Exch.  381)  the  defendant,  a  director  of  a  Joint 
Stock  Company,  together  with  three  other  directors,  signed  the  following  promissory 
note :-  [295]  "  We,  the  directors  of  the  Eoyal  British  Bank  of  Australia,  for  ourselves 
and  the  other  shareholders  of  this  Company,  jointly  and  severally  promise  to  pay  H.  W. 
the  sum  of  2001.  for  value  received  on  account  of  the  Company  ; "  and  this  Court 
refused  to  stay  the  proceedings  under  the  Winding-up  Act,  11  &  12  Vict.  c.  45,  s.  73, 
on  the  ground  that  it  was  not  the  note  of  the  Company,  but  one  on  which  the  defen- 
dant was  personally  liable.  In  Allen  v.  The  Sea  Fire  and  Life  Assurance  Company 
(9  C.  B.  574),  the  instrument  signed  by  the  directors  did  not  contain  any  promise  by 
them  to  pay,  but  only  a  direction  to  the  cashier  to  charge  the  funds  of  the  Company 
in  favour  of  the  person  named ;  and  the  question  was  whether  it  operated  as  a 
promissory  note,  for,  if  so,  it  could  only  bind  the  Company.  [Channell,  B.,  referred 
to  Aggs  v.  Nicholson  (1  H.  &  N.  165).]  There  the  directors  "by  and  on  behalf  of 
the  Society  "  promised  to  pay.  No  doubt,  the  43rd  section  of  the  19  &  20  Vict.  c.  47, 
was  expressly  framed  to  obviate  the  conflict  of  decision  which  arose  upon  the  language 
of  the  7  &  8  Vict.  c.  110,  s.  45.  That  Act  required  that  the  note  should  be  made 
by  and  in  the  names  of  two  of  the  directors  of  the  Company,  and  should  be  expressed 
to  be  made  by  them  on  behalf  of  the  Company.     By  the  19  &  20  Vict.  c.  47,  the  note 
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is  to  be  made  in  the  name  of  the  Company  by  any  person  acting  under  the  express  or 
implied  authority  of  the  Company.  [Channell,  B.  It  may  read  thus  : — "  We  promise 
to  pay  on  account  of  the  Company,  for  value  received."]  The  words  will  have  effect 
if  read  according  to  their  ordinary  construction,  and  therefore  ought  not  to  be 
transposed.  Besides,  it  is  not  enough  to  say  "  we  on  account  of  the  Company  promise 
to  pay,"  for  the  Act  requires  that  the  note  should  be  made  in  the  name  of  the 
Company.  This  note,  not  being  in  conformity  with  the  requisites  of  the  [296]  Act, 
will  not  bind  the  Company,  for  they  can  only  be  made  liable  by  a  contract  under 
their  corporate  seal,  or  in  the  mode  prescribed  by  the  Act. 

Bovill  and  J.  Brown  in  support  of  the  rule.  The  question  is,  first,  whether  the 
directors  who  signed  the  note  intended  to  bind  themselves  or  the  Company ;  and 
secondly,  if  they  intended  to  bind  the  Company,  whether  they  have  used  sufficient 
words  for  that  purpose.  It  is  evident  that  the  directors  never  intended  to  bind  them- 
selves, for  the  consideration  for  the  note  was  stock  supplied  to  the  Company,  and  the 
note  is  countersigned  by  the  secretary  of  the  Company.  Then,  with  respect  to  its 
language,  the  words  "  on  account  of  the  Company,"  should  be  read  "  on  behalf  of  the 
Company."  Stm-y  v.  Healey  (3  Exch.  3)  proceeded  on  the  ground  that  the  defendants 
jointly  and  severally  promised.  In  Penkivil  v.  Connell  (5  Exch.  381)  the  note  was 
also  joint  and  several.  [Bramwell,  B.,  referred  to  Maclae  v.  Sutherland  (3  E.  &  B.  37).] 
In  Allen  v.  The  Sea  Fire  and  Life  Assurance  Company  (9  C.  B.  574),  the  note  contained 
the  words  "on  account  of  the  corporation,"  and  that  was  held  to  bind  the  Company, 
Afjgs  V.  Nicholson  (1  H.  &  N.  165)  is  also  an  authority  in  favour  of  the  defendants. 
The  language  of  the  43i-d  section  of  the  19  &  20  Vict.  c.  47,  is  not  materially  different 
from  that  of  the  7  &  8  Vict.  c.  110,  s.  45. 

Pollock,  C.  B.  The  rule  must  be  absolute.  The  question  is,  what  is  the  meaning 
of  this  instrument,  reference  being  had  to  the  law  and  the  facts  proved.  I  am  of 
opinion  that  the  expression  "for  value  received  in  stock"  was  meant  to  indicate  the 
sort  of  consideration  which  [297]  passed  with  reference  to  the  note,  and  that  these 
words  ought  to  be  read  as  if  they  were  in  a  parenthesis.  Then,  according  to  all  the 
rules  of  construction,  they  may  be  taken  out,  and  the  instrument  read  thus  : — "Three 
months  after  date  we  jointly  promise  to  pay  Mr.  Frederick  Shaw,  or  order,  six 
hundred  pounds,  on  account  of  the  London  and  Birmingham  Iron  and  Hardware 
Company."  This  promissory  note  cannot  bind  at  once  the  individual  directors  and 
the  Company  for  which  they  were  acting  as  agents  ;  and  the  question  is,  what  is  the 
most  reasonable  construction  to  be  put  upon  if?  When  the  matter  comes  to  be 
examined  and  presented  in  the  way  which  the  learned  counsel  have  ably  done,  though, 
no  doubt,  there  are  considerations  which  apparently  operate  one  way  and  arguments 
which  support  either  proposition,  I  entertain  no  doubt  that  this  instrument  was  drawn 
by  the  directors  on  behalf  of  the  Company,  and  that  they  are  not  personally  liable. 
The  cases  which  have  been  cited  do  not  throw  any  great  light  on  the  subject,  but  I 
consider  every  one  was  correctly  decided,  and  indeed  could  not  well  have  been 
decided  otherwise.  The  question  being,  substantially,  whether  we  are  to  consider 
this  as  the  note  of  the  Company  or  of  the  directors  who  signed  it,  on  reading  the 
instrument  as  I  have  suggested,  and  looking  to  the  surrounding  circumstances,  I 
entertain  not  the  slightest  doubt  that  in  fact  it  was  intended  as  the  note  of  the 
Company,  and  in  law  ought  to  be  so  construed. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  statute  does  not  prescribe  any 
particular  form  in  which  a  note  is  to  be  drawn ;  but  it  is  enough  if  it  purports  to  bind 
the  Company,  and  is  made  by  some  person  competent  to  bind  the  Company.  Then, 
does  this  note  purport  to  bind  the  Company  1  for,  if  so,  it  does  not  purport  to  bind 
the  directors  personally.  What  was  really  intended,  no  one  can,  [298]  under  the 
circumstances,  have  any  doubt ;  and  the  question  is,  whether  the  words  used  will 
enable  us  to  say  that  the  intention  has  been  carried  out.  If  the  words  had  been, 
"  Three  months  after  date  we  jointly  promise  to  pay  Mr.  Frederick  Shaw  six  hundred 
pounds  for  value  received  by  the  Company,"  and  it  had  been  signed  by  three  directors 
and  countersigned  by  the  secretary,  I  am  by  no  means  sure  that  it  would'not  have  bound 
the  Company,  although  it  did  not  state  that  it  was  made  "  on  account  of  the  Company." 
It  is  not,  however,  necessary  to  decide  that  point,  because  here  we  have  the  words 
"  for  value  received  in  stock."  I  agree  with  the  Lord  Chief  Baron  that  those  words 
ought  to  be  read  in  a  parenthesis,  for  if  not,  the  instrument  would  stand  thus  : — "  for 
value  received  in  stock  by  us  on  account  of  the  Company."     Then,  if  we  suppose  a 
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personal  liability  on  the  part  of  the  directors,  there  would  be  a  promise  by  them  to 
pay  for  value  received  on  account  of  the  Company,  and  the  note  would  be  bad  on  the 
face  of  it  as  shewing  a  consideration  to  the  Company  and  not  to  the  directors.  There- 
fore we  must  read  in  a  parenthesis  the  expression  "  for  value  received  in  stock,"  in 
which  case  there  is  an  end  of  all  difficulty;  or  if  the  words  "on  account  of  the 
Company "  refer  to  "  value  received  in  stock,"  then,  inasmuch  as  that  is  not  value 
received  by  the  defendants  but  by  the  Company,  the  Company  are  bound.  So,  that 
in  either  view  the  note  is  not  binding  on  the  defendants  personally. 

Channell,  B.  I  entertained  some  doubt  in  the  course  of  the  argument,  but  have 
arrived  at  the  conclusion  that  the  rule  ought  to  be  absolute.  Although  the  decided 
cases  may  assist  in  throwing  some  light  on  the  subject,  the  question  really  depends 
on  the  construction  of  the  note.  The  three  defendants  signed  the  note  as  directors  ; 
and  the  question  is  whether,  under  the  circumstances,  they  signed  it  with  [299]  intent 
to  bind  themselves  or  the  Company.  Without  saying  that  under  all  circumstances 
the  words  "on  account  of"  are  equivalent  to  "on  behalf  of,"  I  think  that  the  defen- 
dants purport  to  bind  the  Company.  If  the  words  "  for  value  received  in  stock  "  be 
read  in  a  parenthesis,  all  doubt  is  removed;  or  if  the  words  "on  account  of  the 
Company  "  be  read  "  we  jointly  promise  on  account  of  the  Company,"  in  like  manner 
there  is  an  end  of  the  question. 

Eule  absolute. 

Hill  v.  Balls.  June  12,  1857. — A  declaration  stated  that  the  defendant  was 
possessed  of  a  horse  afflicted  with  an  infectious  disease,  to  wit,  the  glanders,  and 
knowing  the  horse  to  be  afflicted  with  the  said  disease,  caused  the  horse  to  be 
sold  by  auction  at  a  certain  horse  repository  ;  and  the  plaintiff  believing  the  said 
horse  to  be  healthy  became  the  purchaser,  and  paid  therefore  61.  10s.,  and  by 
reason  of  the  diseased  state  of  the  horse  the  same  was  worthless  to  the  plaintiff, 
and  the  plaintiff  paid  21.  10s.  to  a  veterinary  surgeon  for  examining  the  said 
horse  ;  and  in  consequence  of  the  horse  being  put  into  a  stable  with  another 
horse  of  the  plaintiff's,  the  said  other  hor.se  became  infected  and  died.  Held, 
that  the  declaration  disclosed  no  cause  of  action. — Per  Martin,  B.,  and  Bramwell,  B., 
that  it  is  not  illegal  to  sell  a  glandered  horse ;  dubitante  Pollock,  C.  B. — A  horse 
repository  is  not  necessarily  a  public  and  open  place  within  the  meaning  of  these 
words  in  the  16  &  17  Vict.  c.  62,  s.  1. 

[S.  C.  27  L.  J.  Ex.  4.5;  3  Jur.  (N.  S.)  592  ;  5  W.  R.  740.  Distinguished,  Midlett  v. 
Mason,  1866,  L.  K.  1  C.  P.  563.  Referred  to,  Pentrni  v.  Murduck,  1870,  22  L.  T. 
371 ;  Smith  v.  Green,  1875,  1  C.  P.  I).  96.] 

Case.  The  declaration  stated  that  the  defendant  was  possessed  of  a  certain  horse, 
and  the  said  horse  was  afflicted  with  a  certain  infectious  disease,  to  wit,  the  glanders ; 
yet  the  defendant,  well  knowing  the  said  horse  to  be  afflicted  with  the  said  disease, 
caused  the  said  horse  to  be  sold  by  auction  at  a  certain  horse  repository ;  and  the 
plaintiff,  believing  the  said  horse  to  be  in  a  healthy  state  and  condition,  became  the 
purchaser  of  the  said  horse  at  the  said  sale,  and  paid  therefore  a  large  sum  of  money, 
to  wit,  the  sum  of  six  pounds  ten  shillings ;  and  by  reason  of  the  diseased  state  and 
condition  of  the  said  horse  the  same  was  utterly  worthless  to  the  plaintiff,  and  the 
plaintiff  necessarily  paid  certain  money,  to  wit,  the  sum  of  two  pounds  ten  shillings 
to  a  veterinary  surgeon  for  examining  the  .said  horse  and  reporting  as  to  its  state  and 
condition  ;  and  in  consequence  of  the  said  horse  being  put  into  a  stable  of  the  plaintiff's, 
wherein  [300]  a  certain  other  horse  of  the  plaintiff's  of  great  value,  to  wit,  of  the 
value  of  fifty  pounds,  then  was,  the  said  last  mentioned  horse  of  the  plaintiff  became 
infected  with  the  said  disease  and  of  the  said  disease  died,  and  the  plaintiff  was  forced 
and  obliged  to  pay  a  large  sum  of  money,  to  wit,  the  sum  of  ten  pounds,  in  and  about 
endeavouring  to  cure  the  said  last  mentioned  horse  of  the  said  disease,  &c. 

Demurrer  and  joinder. 

Raymond,  in  support  of  the  demurrer. (a)  It  may  be  conceded  that  knowingly 
to  expose  a  person  affected  with  a  contagious  and  dangerous  disease  in  a  public  place 

(a)  Easter  Term,  May  4.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and 
Channell,  B. 
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is  a  public  nuisance.  [Pollock,  C.  B.,  referred  to  Bex  v.  Vantandillo  (4  M.  &  Sel.  73) 
and  Rex  v.  Burnett  (4  M.  &  Sel.  272).]  So,  also  to  bring  a  horse  infected  with  the 
glanders  into  a  public  place  may  be  a  nuisance  and  punishable  at  common  law,  as  was 
held  in  Begina  v.  Henson  (I  Dears.  C.  C.  24),  or  under  the  statutes  11  &  12  Vict. 
c.  107,  and  16  &  17  Vict.  c.  62,  which  are  continued  by  19  &  20  Vict.  c.  101.  But 
the  declaration  in  the  present  case  does  not  shew  any  cause  of  action  ;  there  is  no 
allegation  that  there  was  any  fraud  or  false  representation  at  the  sale.  It  is  consistent 
with  the  declaration  that  the  plaintiff  was  told  by  the  defendant  that  the  horse 
was  glandered  when  he  bought  it.  Again  there  is  no  statement  that  the  auction 
was  in  a  public  place  or  a  nuisance  to  the  public ;  the  sale  may  have  taken  place  in  a 
repository  for  the  sale  of  diseased  horses.  If  the  defendant  did  illegally  expose  the 
horse,  it  is  not  shewn  that  the  plaintiff  suffered  any  damage  from  the  exposure ;  the 
plaintiff  therefore  can  only  sue  for  the  penalty  under  the  statute.  There  is  no  reason 
why  a  horse  having  an  infectious  disease  should  not  be  sold. 

[301]  Hayes,  Serjt.,  in  support  of  the  declaration.  The  bringing  a  horse  infected 
with  the  glanders  into  a  public  place,  to  the  danger  of  infecting  the  Queen's  subjects, 
constitutes  a  misdemeanor  at  common  law:  Begina  v.  Henson  (1  Dears.  C.  C.  24). 
The  declaration  states  that  the  defendant,  well  knowing  the  horse  to  be  so  affected, 
caused  the  horse  to  be  sold  by  auction  at  a  horse  repository,  which  is  in  its  nature 
a  public  place  where  other  horses  are  bought.  In  May  v.  Burdett  (9  Q.  B.  101),  it  was 
held  that  a  person  who  keeps  a  dangerous  animal,  as  a  monkey,  accustomed  to  bite 
and  attack  mankind,  with  knowledge  that  it  is  dangerous,  is  prima  facie  liable  to  an 
action  at  the  suit  of  any  person  injured  by  such  animal  without  any  averment  in  the 
declaration  of  negligence  or  default  in  the  securing  or  taking  care  of  it.  Here,  in 
order  to  render  the  defendant  responsible  for  the  injury  occasioned  to  the  plaintiff 
by  the  communication  of  the  disease  it  is  only  necessary  to  shew  that  he  knowingly 
sold  to  the  plaintiff  the  horse  which  communicated  the  disease  to  the  plaintiff's  horse. 
In  Leame  v.  Bray  (3  East,  593,  595),  Lord  EUenborough  said, —  "If  I  put  in  motion 
a  dangerous  thing,  as  if  I  let  loose  a  dangerous  animal,  and  leave  to  hazard  what  may 
happen,  and  mischief  ensue  to  any  person,  I  am  answerable  in  trespass."  A  fair 
meaning  must  be  given  to  the  declaration.  To  read  it  as  if  it  was  consistent  with  the 
allegations  contained  in  it,  that  the  plaintiff  was  told  that  the  horse  was  glandered, 
is  to  construe  it  with  the  strictness  which  a  special  demurrer  might  have  justified,  but 
which  is  out  of  place  at  the  present  day. 

Raymond,  in  reply.  The  damage  complained  of  did  not  arise  necessarily  from  the 
act  of  the  defendant.  The  plaintiff  was  under  no  obligation  to  buy  the  horse  :  he  did 
so  [302]  voluntarily.  In  order  to  render  the  defendant  liable  in  the  present  action, 
it  is  not  enough  to  shew  that  the  defendant  might  have  been  indicted  for  a  public 
nuisance,  if  the  plaintiff,  by  his  own  wilful  act,  contributed  to  the  damage  which 
resulted  to  himself :  Caswell  v.  JForth  (5  E.  &  B.  849). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — The  Court  are  all  of  opinion  that  the  declaration 
is  bad,  inasmuch  as  it  does  not  set  forth  facts  which  constitute  a  cause  of  action  against 
the  defendant.  It  states  that  the  horse  was  glandered  ;  that  the  defendant  knew  it, 
but  the  plaintiff  did  not ;  that  the  defendant  sold  the  hoi'se  to  the  plaintiff — without 
any  allegation  that  there  was  any  false  representation  or  fraud,  or  warranty.  My 
learned  brothers  are  of  opinion  that  the  declaration  does  not  disclose  a  cause  of  action 
so  as  to  justify  us  in  giving  judgment  for  the  plaintiff.  I  entertained  some  doubt  on 
the  subject,  because  I  think  it  questionable  whether  the  sale  of  a  glandered  horse 
is  not  in  itself  an  illegal  act.  But  looking  at  the  form  of  the  declaration,  I  am  not 
prepared  to  dissent  from  the  opinion  which  my  brothers  have  formed ;  and  there  must 
therefore  be  judgment  for  the  defendant. 

Martin,  B.  This  was  a  demurrer  to  a  declaration.  The  material  facts  alleged 
were,  that  the  defendant  was  possessed  of  a  horse  which  he  knew  had  the  disease  of 
glanders ;  that  he  caused  it  to  be  put  up  for  sale  by  auction  at  a  horse  repository,  and 
the  defendant  purchased  it  believing  it  to  be  sound,  and  sustained  damages  in  con- 
sequence of  his  becoming  possessed  of  it.  The  arguments  in  support  of  the  declaration 
were,  first,  that  by  the  statute  16  &  17  Vict.  c.  62,  continued  by  19  &  20  Vict.  c.  101, 
it  was  illegal  to  [303]  sell  a  glandered  horse ;  but  this  is  not  so,  it  is  illegal  knowingly 
to  bring  or  attempt  to  bring  a  glandered  horse  for  sale  into  any  market,  fair  or  other 
open  or  public  place  where  animals  are  commonly  exposed  for  sale;   but  there  is 
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nothing  in  the  statute  to  prohibit  the  simple  sale  of  such  a  horse,  and  there  is,  I  think, 
nothing  in  this  declaration  to  shew  that  this  horse  was  brought  to  such  a  place  to  be 
sold.  It  is  alleged  that  he  was  caused  to  be  sold  by  the  defendant  by  auction  at  a 
horse  repository  ;  but  there  does  not  seem  to  me  a  sufficient  allegation  that  this  place 
was  such  prohibited  place.  .  The  place  contemplated  by  the  statute  is  apparently  a 
place  open  for  the  public  to  sell  and  buy  horses ;  such  auction  marts  as  Tattersall's 
or  Aldridge's  may  be  such  places :  but  a  horse  repository  is  not  necessarily  such  a 
place,  and  for  all  that  appears  in  the  declaration,  it  may  have  been  a  place  intended 
for  the  sale  of  diseased  horses.  There  was  no  authority  of  any  kind  cited  to  shew 
that  it  is  illegal  at  common  law  to  sell  a  glandered  horse.  Surely  such  a  horse  may 
be  sold  for  the  purpose  of  being  destroyed  ;  the  skin  must  be  worth  something,  and 
I  am  not  aware  that  the  carcase  is  not  useful  for  the  ordinary  purposes  to  which  horse 
flesh  and  the  other  parts  of  the  dead  horse  are  used.  The  case  of  Regina  v.  Henson 
(1  Dears.  C.  C.  24)  was  relied  on,  but  the  offence  there  was  the  taking  the  diseased 
horse  into  a  public  market ;  and  there  is  nothing  in  the  case  to  shew  that  the  simple 
sale  of  such  a  horse  is  illegal.  The  only  other  case  cited  was  May  v.  Burdett  (9  Q.  B. 
101),  but  I  do  not  think  the  principle  of  it  bears  upon  the  present;  for  it  is  quite 
consistent  with  every  thing  averred  in  this  declaration,  that  the  defendant  told  the 
auctioneer  that  the  horse  was  glandered  and  to  sell  him  as  such  ;  and,  indeed,  that 
the  plaintiff"  may  have  been  so  told,  but  that  relying  upon  [304]  his  own  judgment  he 
believed  the  horse  was  sound  and  bought  him,  notwithstanding  he  had  notice  that 
the  horse  was  unsound. 

The  declaration  is  in  form  to  me  entirely  new,  and  without  the  least  desire  to 
return  back  to  the  system  of  special  demurrers,  I  think  that  when  there  is  a  well 
known,  plain,  simple,  and  intelligible  form  for  stating  causes  of  action  in  respect  to 
sales  of  animals  any  deviation  from  it  ought  to  be  narrowly  watched,  otherwise  one 
meaning  will  be  alleged  to  belong  to  pleadings  when  they  are  demurred  to,  and 
another  when  the  issues  joined  upon  them  are  being  tried  at  nisi  prius.  In  my  view 
of  the  law,  when  there  is  no  warranty  the  rule  "caveat  emptor"  applies  to  sales,  and 
except  there  be  deceit,  either  by  a  fraudulent  concealment  or  fraudulent  misrepresenta- 
tion no  action  for  unsoundness  lies  by  the  vendee  against  the  vendor  upon  the  sale 
of  a  horse  or  other  animal. 

Bramwell,  B.  I  understand  the  plaintiff  to  make  his  case  thus  : — The  defendant 
did  an  unlawful  act  and  that  act  caused  me  damage.  Now  the  act  of  the  defendant, 
stated  by  the  plaintiff,  and  supposed  to  be  unlawful,  is  causing  the  horse  to  be  sold  by 
auction  at  a  horse  repository,  the  horse  being  glandered  and  the  defendant  knowing  it. 
I  am  of  opinion  that  this  shews  no  illegality  within  the  statute,  as  I  think  "  the  public 
place"  in  the  16  &  17  Vict.  c.  62,  s.  1,  means  a  place  to  which  the  public  has  a  right 
to  come,  as  a  fair  or  market,  which  this  horse  repository  is  not  stated  to  be,  and 
probably  was  not.  For  a  similar  reason  I  think  no  offence  at  common  law  is  shewn. 
I  know  of  no  prohibition  of  merely  selling  a  glandered  horse.  But  assuming  that  the 
declaration  shews  an  unlawful  act,  I  am  also  of  opinion  that  no  damage  is  stated 
flowing  from  it.  [305]  The  damage  is  stated  thus  : — "  The  plaintiff  believing  the  horse 
to  be  healthy  bought  and  paid  for  it,  and  the  same  was  worthless,  and  the  plaintiff  paid 
for  a  veterinary  surgeon  examining  it,  and  put  it  in  a  stable  whereby  another  horse 
became  infected,  and  the  plaintiff  paid  for  endeavouring  to  cure  it."  It  is  to  be 
observed  that  consistently  with  this,  the  defendant  may  have  told  the  plaintiff  that 
the  horse  was  glandered.  But  my  brother  Hayes  so  indignantly  says,  that  that 
remark  suits  rather  the  days  of  special  demurrers  than  the  present  time,  that  I  will 
assume  merely  that  the  defendant  committed  no  fraud  ;  though  I  do  not  see  why,  if 
this  action  is  maintainable,  it  w^ould  not  be,  though  the  defendant  had  told  the 
plaintiff  the  horse  was  glandered,  as  the  act  of  exposing  to  sale  would  have  been 
equally  illegal,  and  the  damage  would  as  much  have  resulted  from  it.  But  how  does 
the  damage  flow  from  the  act  complained  of  ?  In  truth  it  all  flows  from  the  plaintiffs 
buying  the  horse,  and  dealing  with  it  as  he  did.  Had  he  not  bought  it,  he  would 
have  sustained  none  of  the  losses  he  complains  of.  Having  bought  it,  had  he  thought 
fit  at  once  to  kill  it,  he  would  have  sustained  no  loss  but  his  first  loss.  But  his  buying 
it  and  dealing  with  it  as  he  did  are  entirely  his  own  acts,  and  not  the  result  in  any 
sense,  certainly  not  the  natural  or  necessary  result,  of  any  act  of  the  defendant.  The 
plaintiff  therefore,  in  my  opinion,  fails  in  both  his  propositions,  and  there  must  be 
judgment  for  the  defendant. 
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But  it  may  be  said,  that  though  no  indictable  offence  is  shewn,  yet,  that  a  sale  of 
a  glandered  horse  by  a  person  knowing  it  to  be  so,  gives  a  right  of  action  to  a  buyer 
ignorant  of  the  defect.  In  considering  this,  it  is  to  be  borne  in  mind  that  no  fraud 
of  any  sort  is  to  be  assumed,  no  suppression  of  the  marks  of  the  disease  or  other  falsity 
or  concealment;  and  it  is  said,  that  if  this  were  not  so,  many  things  with  most 
mischievous  defects  not  apparent  might  be  knowingly  sold  [306]  to  innocent 
purchasers.  But  in  truth  the  buyer  knows  of  the  possible  existence  of  the  defects,  or 
he  does  not.  If  he  does  he  has  no  right  of  complaint,  if  he  chose  to  purchase  without 
a  warranty ;  and  if  he  does  not,  he  ought  not  to  be  any  better  off  for  his  ignorance. 
In  short  the  rule  "caveat  emptor"  as  reasonably  applies  to  the  sale  of  a  glandered 
horse  as  to  any  other  case.  I  am  of  opinion,  therefore,  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant. 


SiDWELL  V.  Mason.  June  9,  1857. — Debt  for  goods  sold  and  work  done.  Plea. 
Statute  of  Limitations.  The  plaintiff,  within  six  years,  had  sent  in  his  bill  to 
the  defendant.  The  defendant  wrote  in  answer  as  follows: — "I  have  received 
your  bill.  It  does  not  specify  sufficiently  to  which  cottages  the  work  is  done, 
for  instance  (as  to  some  of  the  items)  I  do  not  know  where  all  this  is  done,  I 
shall  feel  obliged  if  you  will  more  particularly  explain.  It  is  my  wish  to  settle 
your  account  immediately,  but  being  at  a  distance  I  wish  everything  very  explicit 
and  correct.  I  have  asked  H.  to  mark  the  agreements  and  send  them  to  me, 
and  I  will  return  them  by  the  first  post  with  instructions  to  pay  if  correct." 
Held,  that  the  letter  was  a  sufficient  acknowledgment  to  take  the  debt  out  of  the 
Statute  of  Limitations. 

[S.  C.  26  L.  J.  Ex.  407  ;  3  Jur.  (N.  S.)  649 :  5  W.  E.  72.  Keferred  to,  Godwin  v. 
Culley,  1859,  4  H.  &  N.  373.  Followed,  Cmmfarth  v.  Smithard,  1859,  5  H.  cfe  N.  13 ; 
Chasemore  v.  Turner,  1875,  L.  R.  10  Q.  B.  509.  Referred  to,  Skeet  v.  Lindsay,  1877, 
2  Ex.  D.  316  ;  Firth  y.  SUngshy,  1888,  58  L.  T.  484;  Cooper  v.  Kendall,  [1909]  1  K.  B. 
408.     Followed,  Langrish  v.  JVatts,  [1903]  1  K.  B.  641.] 

Debt  for  goods  sold,  work  and  labour,  and  on  an  account  stated. 

Plea.     The  Statute  of  Limitations. 

The  cause  was  tried  before  the  Under  Sheriff  of  Middlesex,  when  the  plaintiff" 
proved  that  he  did  certain  work  amounting  to  71.  10s.  2d,  upon  some  cottages  for  the 
defendant,  in  and  prior  to  January  1851,  and  sent  in  his  bill  in  October  of  that  year. 
The  action  was  commenced  in  February  1857. 

The  following  letter  was  put  in  as  an  answer  to  the  Statute  of  Limitations  : — 


"  Fordhara  Mills,  Halstead,  Essex, 
"1  Nov.  51. 

"  Dear   Sir, — I  have  received  your  bill.      It  |does  not,    I   think,   [307]   specify 
sufficiently  to  which  cottages  the  work  is  done,  for  instance  you  say — 


s.    d. 

"52  feet  feather  boards         .... 

9     6 

Man  1  day,  200  lOd.  nails  .... 

5     8 

Bricklayer  1  day     ..... 

6     6 

Bricks  and  mortar  ..... 

3     3 

100  of  tiles              ..... 

4     9 

Labour  as  per  agreement    .             .    '         . 

4     6 

£1   14     2 

(«) 

"I  do  not  know  where  all  this  is  done.  I  shall  feel  obliged  if  you  will  more 
particularly  explain,  and  take  your  agreements  to  Mrs.  Heath's.  It  is  my  wish  to 
settle  your  account  immediately,  but  being  at  a  distance  I  wish  every  thing  very 

(a)  These  were  the  first  six  items  in  the  bill  sent  in. 
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explicit  and  correct.  I  have  asked  Mrs.  Heath  to  mark  the  agreements  and  send 
them  to  me,  and  I  will  return  them  by  the  first  post  with  instructions  to  pay,  if 
correct. — Yours  respectfully,  "J-  Mason. 

"To  Mr.  Sidwell." 

The  Under  Sheriff  thought  the  letter  a  sufficient  acknowlegment,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  plaintiflf  for  the  full  amount,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him. 

Pearce  having  obtained  a  rule  nisi  accordingly, 

Gibbons  now  shewed  cause.  The  case  of  Spong  v.  Wright  (9  M.  &  W.  629),  on 
the  authority  of  which  this  rule  was  granted,  is  not  analogous  to  the  present  case,  for 
a  promise  to  pay  if  the  [308]  demand  is  just  does  not  admit  the  existence  of  any  debt. 
Here  there  is  a  clear  admission  of  the  debt,  "  It  is  my  wish  to  settle  your  account." 
In  saying  "  I  will  pay  if  correct ; '"'  the  defendant  only  raises  a  question  as  to  the 
amount.  He  also  referred  to  Colledge  v.  Horn  (3  Bing.  119)  and  JValler  v.  Lacy 
(1  Scott,  N.  S.  186 ;  1  Man.  &  G.  54). 

Pearce,  in  support  of  the  rule.  Backham  v  Marriott  (1  H.  &  N.  234.  Affirmed  in 
Error,  ante,  p.  196)  governs  this  case.  The  promise,  if  any,  is  not  absolute  but 
conditional  on  the  defendant  being  satisfied  of  the  correctness  of  the  bill  by  the 
explanation  he  required.  There  was  no  evidence  of  any  compliance  with  the  condition. 
[Pollock,  C.  B.  There  was  considerable  doubt  in  the  minds  of  several  members  of 
the  Court  whether  the  acknowledgment  in  Backham  v.  Marriott  was  not  sufficient. 
I  consider  it  an  extreme  case.  He  also  referred  to  Hart  v.  Prendergast  (14  M.  &  W. 
741),  Williams  v.  Griffiths  (3  Exch.  335),  and  Smith  v.  Thwne  (18  Q.  B.  134). 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  must  be  discharged,  as  the  defen- 
dant's letter  takes  the  case  out  of  the  Statute  of  Limitations.  It  contains  an  acknow- 
ledgment that  some  debt  was  due.  The  defendant  does  not  deny  that  the  work  had 
been  done  somewhere,  a  bill  for  such  work  being  before  him.  He  asks  for  further 
explanation  in  a  particular  manner  which  might  be  satisfactory  to  himself,  but  this  is 
not  made  a  condition  precedent  to  his  promise  to  pay  the  bill  if  correct.  Mr.  Pearce 
says  that  the  letter  contains  no  admission  of  any  debt,  but  a  mere  promise  to  pay  if 
the  defendant  is  satisfied  in  a  particular  manner  that  [309]  the  plaintiffs  claim  was 
correct.  If  that  were  the  true  meaning  of  the  letter  the  acknowledgment  would  be 
insufficient.  But  it  is  clear  that  it  is  not  so.  The  letter  mentions  specifically  the  first 
six  items  in  the  bill,  but  there  are  many  other  items  which  are  not  objected  to.  I 
think  that  there  is  a  clear  and  unqualified  admission  that  a  debt  is  due,  and  a  promise 
to  pay  the  demand  if  correct. 

Martin,  B.  I  am  of  the  same  opinion.  The  debt  arose  in  respect  of  work  done 
by  the  plaintiff"  for  which  a  bill  was  sent  in,  which  may  be  correct  or  incorrect.  The 
defendant  in  his  letter  complains  of  the  manner  in  which  the  bill  is  made  out.  He 
admits  thatHhe  work  has  been  done,  and  wishes  a  more  particular  account.  He  says, 
in  effect,  make  it  out  fully,  and  if  correct  I  will  pay.  That  contains  an  admission  of 
a  debt  to  an  amount  which  may  be  estimated  by  a  jury,  and  a  promise  to  pay  the 
amount  if  found  to  be  correct.  Backham  v.  Marriott  (1  H.  &  N.  234.  In  Error,  ante, 
p.  196)  and  Hart  v.  Prendergast  {lA:  M.  &  VV^.  741)  are  cases  where  the  acknowledgment 
was  coupled  with  a  hope,  and  not  a  promise  to  pay.  It  was  said  that  the  amount  of 
the  debt  must  be  ascertained  ;  but  the  contrary  doctrine  was  established  in  Waller  v. 
Lacy  (1  Man.  &  G.  54)  and  other  cases. 

Bramwell,  B.  I  thought  that  the  rule  ought  not  to  have  been  granted.  I  do 
not  think  the  decisions  are  in  a  satisfactory  state.  Originally  the  statute  21  Jac.  1,  c.  16, 
enacted  that  all  actions  of  debt  or  on  the  case,  founded  on  any  contract  without 
specialty,  should  be  commenced  within  six  years  after  the  cause  of  action,  and  not 
afterwards.  It  was  found  that  injustice  was  done,  because  people  relied  on  [310]  subse- 
quent promises.  The  Courts,  to  obviate  this,  held  that  a  cause  of  action  arose  when  the 
new  promise  was  made.  Then  they  proceeded  to  hold  that  not  only  a  promise  but 
even  an  acknowledgment  of  the  debt  was  sufficient,  and  at  last  an  acknowledgment 
accompanied  by  a  refusal  to  pay.  That  however  was  set  right  in  Tanner  v.  Smart 
(6  B.  &  C.  602).  The  9  Geo.  4,  c.  14,  provides  that  "in  actions  of  debt  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient,"  &c.  The  word  "  acknowledgment "  is  used  not  as 
meaning  something  diff'erent  from  "  promise,"  but  as  applicable  to  actions  of  debt. 
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That  construction  was  put  upon  the  word  by  the  Court  in  Smith  v.  Thame  (18  Q.  B. 
134).  It  is  enough  however  if  there  is  an  acknowledgment  unaccompanied  by 
expressions  which  control  its  eflfect.  It  is  a  mistake  to  suppose  that  because  a  man 
expresses  a  hope  to  pay  when  he  acknowledges  the  debt,  that  therefore  the  acknow- 
ledgment is  to  be  taken  as  the  mere  expression  of  a  hope  to  pay.  If  a  man  says  "  the 
bill  is  due,  I  hope  to  be  able  to  pay  next  month,"  that  is  an  acknowledgment ;  the 
hope  expressed  is  not  inconsistent  with  a  promise  to  pay  immediately.  The  letter  in 
the  present  case  contains  no  express  promise  in  words ;  but  a  man,  in  acknowledging 
that  a  debt  is  due,  does  not  ordinarily  promise  to  pay  it ;  and  the  expression  of  an 
intention  to  pay  if  the  bill  is  correct  is  not  inconsistent  with  the  obligation  to  pay 
immediately. 

Watson,  B.,  concurred. 

Rule  discharged. 

[311]  Bill  v.  Eichards.  June  1,  1857. — To  a  declaration  in  scire  facias  against 
a  shareholder  of  a  railway  Company,  the  defendant  pleaded,  for  defence  on 
equitable  grounds.  That  he  was  requested  by  the  plaintiff  to  become  a  transferee 
of  shares  in  the  Company,  as  the  nominee  of  E.  and  M.  and  for  their  benefit  and 
not  for  the  defendant's  benefit,  and  upon  the  representation  of  the  plaintiff  that 
if  the  defendant  would  become  such  transferee  he  should  incur  no  responsibility 
or  liability  whatever  in  respect  of  such  shares :  that  the  defendant  relying  upon 
the  said  representation  did  become  a  transferee  of  the  shares  in  the  declaration 
mentioned,  as  such  nominee  of  E.  and  M.  and  for  their  benefit  and  not  for  the 
defendant's  benefit :  that  the  defendant  was  induced  by  such  representation,  and 
not  otherwise,  to  become,  and  in  consequence  thereof,  became  such  transferee  of 
the  shares :  that  the  defendant  never  had  any  interest  in  the  shares,  or  in  the 
Company,  except  as  such  nominee :  that  he  never  derived  any  profit,  benefit,  or 
advantage  whatsoever  from  the  shares  or  the  Company  :  that  the  Company  never 
commenced  the  railway,  and  the  scheme  had  been  and  is  entirely  abandoned : 
that  the  plaintiff  knew  the  circumstances  under  which  the  defendant  became  such 
transferee,  and  stood  by  and  suffered  and  permitted  the  defendant  to  become  such 
transferee  upon  the  said  representation,  and  he  is  now  unjustly  and  inequitably 
and  contrary  to  the  said  representation,  and  in  fraud  thereof,  seeking  to  charge 
the  defendant  and  make  him  responsible  and  liable  as  a  shareholder  of  the 
Company  to  him,  the  plaintiff.  Held,  on  demurrer,  that  the  plea  afforded  no 
equitable  or  legal  defence. 

[S.  C.  26  L.  J.  Ex.  409 ;  3  Jur.  (N.  S.)  520 ;  5  W.  R.  650.] 

Scire  facias  on  a  judgment  obtained  by  the  plaintiff  against  a  Company  incorporated 
by  the  16  &  17  Vict.  c.  Ixiii.,  by  the  name  of  "  The  Darenth  Valley  Railway  Company," 
and  in  which  the  defendant  was  the  registered  holder  of  650  shares. 

Plea,  for  defence  on  equitable  grounds.  That  the  defendant  was  applied  to  and 
requested  by  the  plaintiff  and  others  to  become  a  transferee  of  shares  in  the  said 
Company,  as  the  nominee  of  Messrs.  Earl  &  Merritt  and  for  their  benefit  and  not 
for  the  defendant's  benefit ;  and  upon  the  representation  of  the  plaintiff  and  others 
that  if  the  defendant  would  become  such  transferee  he  should  incur  no  responsibility 
or  liability  whatever  upon  or  in  respect  of  such  shares :  that  the  defendant  relying 
upon  the  said  representation,  did  comply  with  the  said  request  and  did  become  a 
transferee  of  certain  shares  in  the  said  Company,  to  wit,  the  shares  in  the  declaration 
mentioned,  as  such  nominee  of  Messrs.  Earl  &  Merritt,  and  for  their  benefit  and  not 
for  the  defendant's  benefit :  that  the  defendant  was  induced  by  such  representation 
as  aforesaid,  and  not  otherwise,  to  become  and  did  in  consequence  [312]  thereof 
become  such  transferee  of  the  said  shares  as  the  nominee  of  Messrs.  Earl  &  Merritt, 
and  for  their  benefit  and  not  for  his  benefit :  that  the  defendant  never  had  any 
interest  in  the  said  shares  or  in  the  said  Company,  except  as  such  nominee  as  aforesaid  : 
that  he  never  was  to  derive  or  acquire,  and  he  never  in  fact  did  derive  or  acquire, 
any  profit,  benefit,  or  advantage  whatsoever  from  the  said  shares  or  the  said  Company  : 
that  the  said  Company  never  commenced  the  said  railway  and  the  scheme  thereof, 
and  for  which  the  said  act  of  parliament  was  obtained,  has  been  and  is  entirely 
abandoned,  and  no  benefit,  profit,  or  advantage  whatever  has  ever  been  made,  derived, 
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or  acquired  by  the  said  Company  :  that  the  plaintiff  well  knew  the  circumstances 
under  which  the  defendant  became  such  transferee  as  aforesaid,  and  stood  by  and 
suffered  and  permitted  the  defendant  to  become  such  transferee  under  the  circum- 
stances and  upon  the  said  representation  ;  and  he  is  now  unjustly  and  inequitably, 
and  contrary  to  the  said  representation  and  in  fraud  thereof,  seeking  to  charge  the 
defendant  and  to  make  him  responsible  and  liable  as  a  shareholder  of  the  said 
Company  to  him  the  plaintiff. 

Demurrer  and  joinder  therein. 

Brett,  in  support  of  the  demurrer.  First,  the  plea  affords  no  legal  defence.  It 
confesses  the  liability  arising  from  the  facts  stated  in  the  declaration,  but  does  not 
avoid  it.  The  defendant,  being  a  shareholder,  is  bound  by  the  judgment  against  the 
Company  :  8  &  9  Vict.  c.  16,  s.  36.  The  defence  attempted  to  be  set  up  is,  that  the 
defendant  is  not  liable  to  the  plaintiff,  because  he  was  induced  by  the  fraud  of  the 
plaintiff  to  accept  a  transfer  of  the  shares  to  hold  for  the  benefit  of  others,  and  on 
a  false  representation  that  he  should  incur  no  liability  in  respect  of  the  shares.  But 
it  is  [313]  not  alleged  that  the  representation  was  fraudulent,  or  that  there  was  any 
concealment  of  material  facts  from  the  defendant.  It  is  a  representation  made  by 
a  person  who  is  not  connected  with  the  Company,  and  may  have  been  made  years 
ago  and  perfectly  bona  fide.  [Bramwell,  B.  The  only  way  in  which  the  defendant 
would  not  be  responsible,  would  be  by  an  indemnity  from  Earl  and  Merritt  or  some 
one  else,  and  if  that  is  the  meaning  of  the  plea,  how  is  it  any  defence?]  It  will 
probably  be  argued  that  the  plea  is  good  to  avoid  circuity  of  action  ;  it  does  not 
however  set  up  matter  of  contract,  but  rests  solely  on  an  alleged  representation. 
Secondly,  the  plea  affords  no  defence  on  equitable  grounds.  Assuming  the  facts 
stated  in  the  plea  to  be  true,  they  do  not  amount  to  a  charge  of  fraud  or  of  breach 
of  contract.  There  is  no  authority  on  the  subject,  because  there  is  no  instance  of 
such  a  plea. 

Eaymond,  contrk.  The  plea  discloses  a  good  equitable  defence.  It  states  that 
the  defendant  was  induced  to  become  a  shareholder  upon  the  representation  of  the 
plaintiff  that  he  should  incur  no  responsibility  in  respect  of  his  shares,  and  that  the 
plaintiff  is  suing  him  in  fraud  of  that  representation.  Those  facts  are  admitted  by 
the  demurrer.  It  may  be  that  the  defendant  is  liable  to  the  public  in  general,  but  the 
plaintiff  has  no  right  to  make  this  claim  against  him.  There  is  sufficient  on  the  face 
of  the  plea  to  constitute  a  contract:  it  may  be  read  thus, — "in  consideration  that 
you,  at  my  request,  will  become  a  shareholder,  I  undertake  that  you  shall  incur  no 
liability."  Upon  such  a  contract  a  Court  of  equity  would  restrain  the  plaintiff  from 
proceeding  against  the  defendant.  [Bramwell,  B.  Suppose  the  Company  was 
prosperous,  and  the  defendant  sold  the  shares  for  more  than  sufficient  to  indemnify 
himself,  would  he  not  be  liable  1]  Not  under  the  circumstances  stated  in  this  plea. 
[314]  In  Story  on  Equity  Jurisprudence,  vol.  1,  sect.  384,  it  is  said,  "Another  class 
of  constructive  frauds  of  a  large  extent,  and  over  which  Courts  of  equity  exercise  an 
exclusive  and  very  salutary  jurisdiction,  consists  of  those  where  a  man  designedly  or 
knowingly  produces  a  false  impression  upon  another,  who  is  thereby  drawn  into  some 
act  or  contract  injurious  to  his  own  rights  or  interests.  .  .  .  No  man  can  reasonably 
doubt,  that  if  a  party,  by  the  wilful  suggestion  of  a  falsehood,  is  the  cause  of  pre- 
judice to  another,  who  has  a  right  to  a  full  and  correct  representation  of  the  fact,  his 
claim  ought  in  conscience  to  be  postponed  to  that  of  the  person  whose  confidence  was 
induced  by  his  representation.  And  there  can  be  no  real  difference  between  an 
express  representation,  and  one  that  is  naturally  or  necessarily  implied  from  the 
circumstances."  This  doctrine  of  constructive  fraud  is  supported  by  several  authorities. 
In  FowJces  v.  Joyce  (2  Vern.  1 29),  a  grazier,  driving  a  flock  of  sheep  to  London,  was 
encouraged  by  an  innkeeper  to  put  his  sheep  into  pasture  grounds  belonging  to  the 
inn.  The  landlord  seeing  the  sheep,  consented  that  they  should  stay  there  one  night 
and  then  distrained  them  for  rent :  a  Court  of  equity  relieved  the  grazier  against  the 
distress.  In  Baw  v.  Pole  (2  Vern.  239),  A.,  on  his  marriage  with  B.,  settled  lands  for 
,  her  jointure,  which  were  subject  to  an  entail.  A  brother  of  A.  was  privy  to  the 
entail,  engrossed  the  jointure  deed,  and  had  the  deed  of  entail  in  his  custody  and 
concealed  it.  A.,  the  husband,  having  devised  the  inheritance  of  the  premises  to 
J.  S.,  died  without  issue,  and  J.  S.  married  the  widow.  The  brother  having  set  up 
the  entail  and  brought  ejectment,  a  Court  of  equity  granted  a  perpetual  injunction. 
That  case  is  stronger  than  the  present,  for  there  the  party  merely  allowed  a  settlement 
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to  be  made,  as  if  there  had  been  no  entail.  [Martin,  B.  In  both  those  cases  the 
[315]  conduct  of  the  party  amounted  to  actual  fraud.]  A  party  may  be  estopped  by 
his  own  conduct,  even  though  there  is  no  fraud.  In  Watts  v.  Hyde  (17  L.  J.  Chan. 
409)  a  person  in  pecuniary  difficulties  entered  into  a  composition  deed  by  which  he 
covenanted  to  pay  15001.  to  trustees,  and  to  effect  an  insurance  on  his  own  life  for 
that  amount.  He  paid  5001.,  and  then  effected  an  insurance  for  10001.  only.  One  of 
the  creditors,  who  had  signed  the  deed,  brought  an  action  against  the  debtor  for  his 
debt,  insisting  that  the  deed  was  void  in  consequence  of  the  breach  of  covenant  to 
insure  for  15001.  But  it  being  shewn  that  the  creditor  was  aware  of  the  amount  of 
the  insurance  soon  after  it  was  effected,  and  his  conduct  being  considered  by  the 
Court  as  shewing  acquiescence  in  such  breach  of  covenant,  he  was  held  not  to  be 
entitled  to  take  advantage  of  it,  and  was  restrained  by  perpetual  injunction  from 
bringing  any  action  against  the  debtor.  Wing  v.  Harvey  (5  De  Gr.  M.  &  G.  265)  and 
Stone  V.  Godfrey  (5  De  G.  M,  &  G.  76)  also  afford  instances  of  estoppel  by  the 
conduct  of  the  party,  even  though  he  remained  passive.  [Pollock,  C.  B.  We  have 
laid  down  a  rule  that  a  plea  by  way  of  equitable  defence  ought  not  to  be  allowed, 
unless  the  Court  can  do  complete  justice  between  the  parties.  Now,  here  the  plea 
does  not  exclude  the  possibility  of  the  defendant  being  able  to  recoup  himself : 
perhaps  he  is  indemnified,  or  there  may  be  other  shareholders  liable,  and  a  Court  of 
equity  would  inquire  into  the  whole  matter,  and  adjust  the  equitable  rights  of  the 
parties.]  Even  at  law  this  plea  is  good  by  way  of  estoppel.  Fraud  is  not  necessary 
to  create  an  estoppel ;  it  is  sufficient  if  a  person  by  his  conduct  wilfully  induces 
another  to  believe  in  a  certain  state  of  facts  and  so  alter  his  position :  Pickard  v. 
Sears  (6  A.  &  E.  469),  Freeman  v.  Cooke  (2  Exch.  654).  A  person  may  be  estopped  by 
many  acts  which  [316]  would  not  render  him  liable  to  an  action  for  deceit. 
[Bramwell,  B.  The  defendant  did  not  misrepresent  the  facts :  all  he  said  was  that 
the  concern  was  a  safe  one,  and  that  Earl  and  Merritt  were  responsible  people. 
Pollock,  C.  B.  The  plea  does  not  state  that  the  plaintiff  had  anything  to  do  with  the 
Company ;  he  might  have  spoken  quite  honestly,  and  then,  some  years  after,  he 
supplied  goods  to  the  Company,  then  why  is  he  not  to  be  paid  1  The  plea  ought  to 
have  alleged  that  the  plaintiff,  intending  to  deceive  and  defraud  the  defendant, 
fraudulently  induced  him  to  become  a  shareholder.]  The  plaintiff  having  wilfully 
made  a  false  representation  and  induced  the  defendant  to  act  upon  it,  cannot  now 
turn  round  and  sue  the  defendant.  [Bramwell,  B.  Suppose  a  person  buys  an  estate 
on  the  representation  of  the  vendor  that  it  is  not  subject  to  any  easement,  and  some 
years  afterwards  the  vendor  discovers  that  there  has  always  been  a  right  of  way  over 
it,  is  he  estopped  from  using  the  way  1] 

Brett  was  not  called  on  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion,  for  the  many  reasons  assigned  in  the  course 
of  the  discussion,  that  this  plea  is  bad.  For  my  part,  I  think  it  bad  because  it  is 
clear,  upon  the  facts  disclosed  by  it,  that  this  Court  cannot  do  all  the  equity  which 
the  subject  requires.  It  is  also  bad,  because  it  does  not  lay  a  foundation  of  defence 
by  alleging  that  the  representation  was  made  fraudulently,  and  with  an  intent  to 
deceive. 

Martin,  B.  I  think  the  plea  is  bad  for  the  reasons  given  by  Mr.  Brett  in  his 
argument.  Consistently  with  every  allegation  in  the  plea,  the  representation  may 
have  been  made  in  perfect  honesty,  the  plaintiff  representing  nothing  more  than  he 
believed  to  be  true  :  that  afterwards  [317]  the  debt  was  contracted,  and  the  plaintiff, 
not  being  able  to  obtain  payment  from  the  funds  of  the  Company,  proceeds  against 
the  individual  shareholders.  There  is  nothing  wrong  in  that.  The  plea,  indeed,  states 
that  the  plaintiff  is  unjustly  and  in  fraud  of  the  representation  seeking  to  charge  the 
defendant;  but  I  do  not  understand  how  there  can  be  fraud  in  making  an  honest 
representation  to  another,  on  which  he  may  act  or  not  as  he  thinks  fit. 

Bramwell,  B.  This  plea  is  so  bad  that  it  is  difficult  to  give  reasons  for  holding 
it  so.  It  is  suggested  that  it  is  good  on  this  ground  : — "  You  made  a  representation 
and  thereby  induced  me  to  become  a  shareholder  in  the  Company,  and  now  you  seek 
to  fix  me  with  responsibility  for  those  shares."  That  implies  either  an  undertaking  on 
the  part  of  the  plaintiff  that  he  would  not  sue  the  defendant,  or  a  fraudulent 
representation.  There  is  indeed  a  tertium  quid,  viz.,  where  a  person  makes  a 
representation  as  to  the  existence  of  certain  matters  which  do  not  exist,  he  may  be 
estopped  by  that  statement.     On  none  of  those  grounds  can  this  plea  be  supported. 
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The  allegation  that  "  the  plaintiff  represented  to  the  defendant  that  he  should  incur 
no  responsibility  "  is  not  the  assertion  of  a  fact,  but  the  assertion  of  the  plaintiff's 
conclusion  from  a  certain  state  of  facts,  and  no  person  is  precluded  from  asserting  his 
conclusion  from  facts,  though  erroneous.  If  I  say  there  are  50001.  in  a  certain 
Company,  I  may  afterwards  be  estopped  from  alleging  the  contrary,  but  if  I  say  it  is 
a  good  concern  because  50001.  have  been  expended  upon  it,  I  am  not  estopped.  Then 
Mr.  Eaymond  says  that  the  word  "fraud"  is  in  this  plea,  but  that  is  senseless.  "You 
told  me  I  should  not  incur  responsibility  and  now  in  fraud  of  that  statement  you  are 
seeking  to  make  me  liable."  How  is  that  a  fraud,  unless  the  party  wilfully  made  a 
false  statement  with  intent  to  [318]  deceive.  With  respect  to  the  cases  cited,  I  do 
not  dissent  from  them.  Stone  v.  Godfrey  proceeded  on  a  principle  perfectly  intelligible, 
and  (as  at  present  advised)  I  think  not  an  unreasonable  one.  A  father  in  possession 
of  land  gave  his  daughter  to  understand  that  he  held  it  as  trustee  for  her  and  not 
in  his  own  right,  and  on  the  faith  of  that  representation  she  married.  After  her 
marriage  the  father  claimed  the  land,  but  the  Court  said  "  No  :  having  caused  her  to 
change  her  condition  by  the  representation,  you  shall  not  be  permitted  to  deny  the 
fact."  So  with  the  other  cases,  they  will  be  found  to  range  themselves  under  the 
heads  either  of  agreement,  fraud,  or  estoppel.     This  plea  is  nothing  of  the  kind. 

Watson,  B.  My  judgment  is  also  in  favour  of  the  plaintiff;  for  some  one  or  all 
of  the  reasons  given.  But  there  is  another  which  appears  to  me  quite  conclusive. 
The  defendant  held  the  shares  as  nominee  of  Earl  and  Merritt.  By  the  36th 
section  of  "The  Companies  Clauses  Consolidation  Act,"  8  &  9  Vict.  c.  16,  the  share- 
holders are  in  a  certain  event  made  liable  for  the  debts  of  the  Company,  and  the 
representation  that  the  defendant  should  incur  no  responsibility  cannot  be  understood 
as  meaning  that  the  parties  intended  to  set  aside  the  statute.  Then  its  meaning 
must  be  that  Earl  and  Merritt  would  indemnify  the  defendant  against  loss.  Now  in 
this  plea  there  is  no  allegation  that  Earl  and  Merritt  have  not  indemnified  the 
defendant ;  it  may  be  that  he  has  assets  of  theirs  in  his  hands  sufficient  to  satisfy  the 
whole  amount  which  may  be  recovered  against  him. 

Judgment  for  the  plaintiff. 

[319]  Sedgwick  v.  Daniell.  May  29,  1857. — The  plaintiff  and  defendant  were 
shareholders  in  a  Joint  Stock  Mining  Company.  Money  being  required  to  work 
the  mine,  T.,  who  was  also  a  shareholder,  applied  to  a  bank  for  an  advance  of 
5001.,  which  they  consented  to  make  on  the  security  of  the  joint  promissory 
note  of  the  plaintiff,  defendant,  and  T.  The  note  was  given  and  the  money 
advanced,  and  applied  to  the  purposes  of  the  mine.  The  plaintiff  having  been 
compelled  to  pay  more  than  his  share  of  the  note  sued  the  defendant  for  con- 
tribution. Held,  that  this  was  not  a  partnership  transaction,  and  therefore  that 
the  action  was  maintainable. 

[S.  C.  27  L.  J.  Ex.  116.] 

Declaration  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant.  Plea : 
Never  indebted. 

At  the  trial,  before  Watson,  B.,  at  the  London  sittings  in  last  Easter  Term,  the 
following  facts  appeared  : — The  plaintiff  and  defendant  were  shareholders  in  a  Joint 
Stock  Mining  Company,  called  "The  Camborne  Consols  Mining  Company."  Money 
being  required  for  working  the  mine,  one  Tindal,  who  was  also  a  shareholder  in  the 
Company,  applied  to  the  Koyal  British  Bank  for  an  advance  of  5001.  The  Bank 
consented  to  advance  the  money  on  condition  that  they  had,  as  a  security,  a  promis- 
sory note  with  three  makers.  The  plaintiff  and  Tindal  agreed  to  sign  the  note,  and 
they  applied  to  the  defendant  to  become  the  third  maker,  promising  him  (as  the 
defendant  alleged)  that  he  should  not  be  called  upon  to  pay  it.  A  joint  and  several 
promissory  note  was  accordingly  given  with  the  three  names,  and  the  money  received 
from  the  Bank  was  applied  to  the  purposes  of  the  mine.  It  was  arranged  that  the 
note  should  be  paid,  when  due,  out  of  the  produce  of  the  mine ;  but  it  proved  unpro- 
ductive. The  note  was  renewed,  and  the  plaintiff  and  Tindal  subsequently  paid  the 
amount,  and  this  action  was  brought  by  the  plaintiff  to  recover  what  he  had  paid 
above  his  share. 

It  was  submitted  on  behalf  of  the  defendant  that  this  was  a  partnership  transaction 
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in  respect  of  which  no  action  at  law  could  be  maintained.  The  learned  Judge  left  it 
to  the  jury  to  say  whether  the  defendant  became  a  party  to  the  note  on  the  under- 
standing that  he  was  not  to  be  liable,  and  the  jury  found  that  question  in  the  negative. 
His  Lordship  [320]  then  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
the  action  was  not  maintainable. 

Stammers,  in  the  same  term  (May  6),  obtained  a  rule  nisi  accordingly,  and  also 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence. 

Creasy  now  shewed  cause.  The  action  is  maintainable.  This  was  an  independent 
transaction  not  connected  with  the  profit  and  loss  of  the  Company.  The  three  persons 
executed  an  instrument  by  which  each  and  all  became  liable  to  pay  a  certain  sum  of 
money,  and  one  having  paid  the  whole  amount,  he  has  a  right  of  action  against  the 
others  for  contribution.  In  Edger  v.  Knapp  (6  Scott,  N.  R.  707,  712),  four  persons 
who  had  acted  as  directors  of  a  proposed  railway  Company,  being  sued  for  debts 
contracted  on  account  of  the  concern,  jointly  retained  an  attorney  to  defend  them  on 
their  personal  responsibility ;  and  it  was  held  that  one  of  the  four  who  had  paid  the 
attorney's  bill  w^s  entitled  to  sue  the  others  for  contribution.  There  Cresswell,  J.,  in 
the  course  of  the  argument,  said,  "  If  four  individuals  make  a  contract  which  in  its 
result  necessarily  involves  a  liability  on  each  and  all  of  them  to  pay  money,  does  not 
each  of  them  give  the  others  authority  to  pay  it  on  his  behalf  1"  On  the  same 
principle  it  has  been  held  that  a  part  owner  of  a  ship,  who,  as  ship's  husband,  incurs 
the  expense  of  the  outfit,  may  sue  the  other  part  owners  separately  for  their  respective 
shares  of  the  expense  :  Helme  v.  Smith  (7  Bing.  709).  There  Park,  J.,  said,  "  Even  in 
an  ordinary  partnership,  if  one  of  five  or  six  were  to  advance  to  each  of  the  others  his 
share  of  the  capital  as  a  loan,  he  would  be  entitled  to  sue  him  separately  ;  and  why 
not  the  plaintiff  for  money  [321]  he  has  laid  out  on  the  shipl"  So  here,  the  money 
borrowed  on  the  security  of  the  promissory  note  never  became  an  item  in  the  partner- 
ship account,  but  was  a  distinct  loan  by  the  three  shareholders  to  the  Company.  He 
also  argued  that  the  verdict  was  not  against  the  evidence. 

Stammers,  in  support  of  the  rule.  The  plaintiff  and  defendant  were  partners  in  a 
mining  Company,  and  such  a  Company  is  subject  to  all  the  incidents  of  an  ordinary 
trading  partnership  :  Crawshay  v.  Maule  (I  Swans.  523),  Jefferys  v.  Smith  (1  Jac.  &  W. 
298).  One  of  those  incidents  is,  that  one  partner  cannot  sue  another  at  law  for  a 
matter  relating  to  the  partnership.  In  Story  on  Partnership,  sect.  219,  p.  319,  it  is 
said,  "  It  is  sometimes  laid  down  by  elementary  writers,  that  during  the  continuance 
of  the  partnership,  an  action  at  law  will  lie  by  one  partner  against  the  others  for 
monies  advanced,  or  paid,  or  contributed,  on  account  of  the  partnership,  or  of  the 
debts  and  obligations  incurred  thereby.  But  this  doctrine,  in  the  general  terms  in 
which  it  is  laid  down,  is  utterly  untenable  and  inconsistent  with  the  rights  and  duties, 
and  relations  of  the  partners  with  each  other."  Also  in  Colly er  on  Partnership, 
p.  190,  2nd  ed.,  it  is  said,  "Upon  the  whole,  it  may  now  be  considered  to  be  the 
better  opinion,  that  in  cases  of  general  trading  partnership,  one  partner  cannot,  at 
law,  enforce  contribution  from  his  copartner  for  monies  laid  out  on  the  partnership 
account."  Holmes  v.  Higgins  (1  B.  &  C.  74)  and  Bovill  v.  Hammond  (6  B.  &  C.  149) 
are  authorities  to  the  same  effect.  In  Rohson  v.  Curtis  (1  Stark.  78),  the  plaintiff  had 
indorsed  to  the  defendant  a  bill  of  exchange,  which  the  former  received  from  the 
drawer  in  payment  for  some  cattle  sold  to  him  by  the  plaintiff  and  defendant,  who 
[322]  were  in  the  habit  of  jointly  purchasing  lots  of  cattle  from  the  breeders,  and 
selling  them  in  smaller  parcels.  The  defendant  indorsed  over  the  bill,  and  it  having 
been  dishonoured,  he  promised  that  if  the  plaintiff  would  take  it  up,  he,  the  defendant, 
would  pay  him  half  the  amount.  The  defendant  having  failed  to  do  so,  the  plaintiff 
sued  him  for  money  paid  ;  but  Lord  Ellenborough  ruled,  that  as  some  of  the  cattle 
remained  unsold,  and  no  account  had  been  settled  between  the  plaintiff  and  defendant, 
this  transaction  was  not  taken  out  of  the  partnership  account,  and  he  nonsuited  the 
plaintiff.  That  was  a  stronger  case  than  the  present,  inasmuch  as  there  was  an  express 
promise  to  pay.  [Martin,  B.  That  decision  is  not  approved  of  in  Collyer  on  Partner- 
ship, p.  181,  2nd  ed.]  The  reasons  for  the  rule  are  given  by  Lord  Cottenham  in 
Richardson  v.  The  Bank  of  England  (4  Myl.  &  C.  165,  172),  But,  indeed,  the  rule  is 
founded  upon  a  maxim  as  ancient  as  any  part  of  the  common  law,  "  Frustr^  peteret 
quod  mox  restiturus  esset,"  a  maxim  which  was  acted  on  in  a  case  where  a  villein 
sought  to  recover  damages  against  his  lord :  Jenk.  Cent.,  p.  256,  pi.  49.     The  rule  of 
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law  applies,  a  fortiori,  where  one  partner  sues  another  for  contribution:  Sadler  v. 
AHxm  (5  B.  &  Adol.  936).     He  also  argued  that  the  verdict  was  against  evidence. 

Pollock,  C.  B.  Two  questions  have  been  argued ;  one  of  law  and  the  other  of 
fact.  The  question  of  law  is,  whether,  under  the  circumstances,  this  claim  can  be 
considered  as  a  partnership  debt,  for  if  so  no  action  at  law  can  be  maintained  in 
respect  of  it.  1  am  of  opinion  that  the  instrument  not  being  signed  by  all  the 
members  of  the  Company  but  by  three  only,  this  must  be  considered  as  a  transaction 
separate  and  apart  from  "the  partnership.  With  respect  to  the  question  of  fact,  viz., 
whether  the  verdict  [323]  is  against  the  evidence,  I  am  of  opinion  that  there  ought  to 
be  a  new  trial. 

Martin,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  about  the  law  in  cases 
of  this  kind.  If  three  partners  agree  that  each  shall  bring  into  the  concern  5001., 
that  becomes  a  part  of  the  partnership  property ;  and  no  action  can  be  maintained  in 
respect  of  the  money  brought  in  by  each  ;  for  it  would  be  useless  for  one  partner  to 
recover,  when,  upon  taking  a  general  account  amongst  all  the  partners,  he  might  be 
liable  to  refund.  But  in  this  case  the  transaction  is  altogether  separate  from  the 
partnership.  Three  shareholders  agree  to  become  security  for  money  advanced  to  the 
Company,  and  which  ultimately  they  are  liable  to  pay.  Then  they  ought  to  be  in 
the  same  condition  as  if  each  had  himself  advanced  to  the  Company  an  aliquot  portion 
of  the  money.  If  each  had  done  so,  he  might  have  recovered  against  the  Company 
the  money  so  advanced.  Then  the  three  being  liable  to  pay,  the  plaintiff,  who  has 
paid  more  than  his  share,  may  maintain  an  action  against  the  defendant  for  contribu- 
tion.    As  to  the  other  point,  I  agree  that  there  ought  to  be  a  new  trial. 

Bramwell,  B.  Upon  the  matter  of  law  I  subscribe  to  Mr.  Creasy's  argument. 
If  a  partner  advances  money  on  account  of  the  partnership,  he  cannot  recover  it  in  an 
action  against  his  copartners,  for  the  law  will  not  imply  a  promise  to  pay  it ;  and  why  ? 
because  at  the  time  he  made  the  advance  he  impliedly  undertook  that  it  should 
remain  until  an  account  was  taken.  But  if  two  or  three  members  of  a  partnership, 
not  being  the  whole,  think  fit  to  enter  into  a  separate  obligation  to  a  third  party,  upon 
the  security  of  which  he  advances  money  to  the  partnership,  each  being  liable  to  pay 
the  whole,  and  bound  to  indemnify  the  others  against  the  payment  of  more  than  his 
share,  that  cannot  be  [324]  considered  as  a  partnership  transaction.  Here,  so  soon  as 
the  Bank  advanced  the  5001.  to  the  Company,  each  of  the  three  parties  was  entitled 
to  take  credit,  as  against  his  co-surety,  to  the  extent  of  one  third  of  5001.  Then  one 
of  them,  having  been  compelled  to  pay  more  than  his  shaie,  has  a  right  to  call  upon 
the  others  to  contribute. 

Watson,  B.     I  am  of  the  same  opinion. 

Eule  absolute. (a) 

De  la  Rue  and  Others  v.  Fortescue  and  Others.  May  26,  1857.— An  injunc- 
tion had  been  obtained  restraining  the  defendants  from  carrying  on  certain  works 
so  as  to  be  a  nuisance  to  the  plaintiffs.  Upon  a  motion  for 'the  costs  of  a  rule  for 
an  attachment  for  a  breach  of  it.  Held,  that  the  injunction  was  a  continuing 
injunction,  and  that  it  was  not  necessary  to  reserve  to  the  plaintiffs  leave  to 
renew  the  motion  for  an  attachment  in  case  of  any  future  breach. 

[S.  C.  26  L.  J.  Ex.  339.] 

The  defendants  carried  on  business  as  the  Aldershot  and  Shoracliffe  Manure 
Company.  An  injunction  had  been  obtained  to  restrain  the  defendants  from  carrying 
on  their  works  so  as  to  be  a  nuisance  to  the  plaintiffs.  A  motion  for  an  attachment, 
for  disobedience  of  the  injunction,  was  subsequently  made,  against  which  cause  was 
shewn,  and  eventually  a  rule  was  made  absolute  referring  the  matters  in  dispute  to  an 
arbitrator,  who  was  to  regulate  from  time  to  time,  under  the  authority  of  the  Court, 
what  was  to  be  done  by  the  defendants  for  the  purpose  of  preventing  any  nuisance  or 
annoyance  to  the  plaintiffs,  by  the  carrying  on  the  defendants'  works;  the  question 
ot  costs  to  be  reserved  until  after  hearing  the  arbitrator's  report.     The  arbitrator  made 

(a)  The  cause  was  tried  a  second  time  before  Martin,  B.,  at  the  London  sittings 
after  the  present  term,  when  the  jury  found  a  verdict  for  the  defendant  on  the 
question  of  fact. 
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a  report,  dated  May  1857,  the  conclusion  of  which  was  as  follows:  "that  there  had 
been  occasionally,  since  the  date  of  the  injunction,  offensive  smells  perceptible  at  the 
house  of  the  plaintifis,  which  would  in  law  amount  to  a  nuisance :  that  since  the 
original  complaint  there  had  [325]  been  a  great  diminution  of  the  offensive  character 
of  the  works :  that  to  carry  on  the  works  without  occasioning  any  nuisance  to  the 
plaintiffs  would  require  constant  and  vigilant  superintendence  on  the  part  of  the 
defendants ;  and  that  any  neglect  of  the  precautions  would  produce  a  recurrence  of 
the  evil." 

Shee,  Serjt.,  then  obtained  a  rule  calling  on  the  defendants  "to  shew  cause  why 
they  should  not  pay  the  costs  of  the  motion  for  an  attachment,  and  of  all  subsequent 
proceedings,  including  the  costs  of  scientific  witnesses,  and  report,  &c. ;  liberty  being 
reserved  to  the  plaintiffs  to  renew  the  motion  to  the  Court  or  to  a  Judge  at  Chambers 
in  Vacation,  in  case  the  directions  of  the  arbitrator  already  made,  and  to  be  made, 
should  not  be  obeyed  or  should  prove  ineffectual." 

Sir  F.  Thesiger  and  Tompson  Chitty  now  shewed  cause.  The  plaintiffs  ought  not 
to  be  at  liberty  to  renew  the  application.  The  injunction  depends  on  the  proceedings 
in  the  action.  If  a  new  subject  of  complaint  should  arise  there  must  be  a  new  action. 
[Pollock,  C.  B.  That  is  not  so.  The  plaintiff  by  his  action  establishes  the  existence 
of  a  particular  right,  and  when  that  is  once  ascertained  the  Court  will  compel  the 
defendant  to  abstain  from  interfering  with  it.  By  the  82nd  section  of  the  Common 
Law  Procedure  Act,  1854,  the  injunction  is  "to  restrain  the  defendants  from  the 
repetition  or  continuance  of  the  wrongful  act  or  breach  of  contract  complained  of ;  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind  relating  to  the  same 
property  or  right."  Bramwell,  B.  Perhaps  it  is  better  that  this  clause  should  not 
stand  as  part  of  the  rule ;  lest  in  future  it  should  be  supposed  that,  unless  it  has  been 
provided  for  by  the  rule,  the  plaintiff  has  no  power  to  apply  to  the  Court  a 
second  time.] 

[326]  Shee  and  Hawkins  appeared  in  support  of  the  rule. 

Martin,  B.  We  are  all  of  opinion  that  the  injunction  is  in  itself  a  continuing 
injunction.  By  the  82nd  section,  if  it  is  disobeyed  at  any  time,  the  plaintiff  may 
apply  to  the  Court  or,  if  the  Court  be  not  sitting,  to  a  Judge,  to  enforce  it  by  attachment. 

Per  Curiam.     The  rule  must  be  absolute  for  the  costs. 

Rule  absolute. 

Beale,  Public  Officer,  &c.  v.  Caddick  and  Hartland.  1857. — H.  and  C,  who 
carried  on  business  in  partnership,  were  indebted  to  R.  their  banker,  to  the  amount, 
as  admitted  by  H.,  of  9791.  In  1851  R.,  with  the  concurrence  of  H.,  transferred 
his  business  to  the  M.  Bank,  including  the  account  in  question.  The  partnership 
account  of  H.  and  C.  with  the  M.  Bank,  commenced  with  this  item  of  9791.,  and 
continued  open  for  a  considerable  time,  during  which  H.  paid  in  monies  to  an 
amount  exceeding  the  sum  of  9791.  The  pass  book  was  regularly  sent  to  H. 
The  deed  transferring  the  business  from  R.  to  the  M.  Bank,  contained  a  provision, 
"  That  at  the  expiration  of  twelve  months,  as  to  such  accounts  as  should  not  be 
taken  to  by  the  M.  Bank,  the  M.  Bank  should,  during  a  period  not  exceeding  ten 
years,  either  accept  or  compel  payment,  or  permit  the  same  to  remain  due,  and 
should  be  possessed  of  all  monies  paid  in  discharge  of  such  accounts  in  trust  for 
R."  In  1852,  the  M.  Bank  gave  notice  to  R.  that  they  would  not  take  to  this 
amount.  An  action  having  been  subsequently  brought  by  the  M.  Bank  against 
H.  and  C.  to  recover  the  balance  due.  Held : — First,  that  H.  had  power  to  bind 
his  partner  by  assenting  to  the  transfer  of  the  debt  on  the  account.  Secondly, 
that  the  debt  of  9791.  was  extinguished  by  the  payments  subsequently  made  by 
H.  to  the  credit  of  the  partnership  account  and  the  assent  to  the  appropriation  to 
be  inferred  from  H.  not  objecting  to  the  pass  book;  and  that  after  such  extinguish- 
ment, as  between  the  M.  Bank  and  the  partnership,  this  account  could  not  be 
treated  as  an  existing  debt  remaining  due  to  R. — Quaere  :  Whether  C.  could  have 
been  bound  by  H.  assenting  to  the  sum  of  9791.  as  the  balance  of  the  account  due 
to  R.,  if  it  had  not  been  the  balance  really  due. 

[S.  C.  26  L.  J.  Ex.  356.] 

Declaration  by  the  plaintiff,  as  registered  public  officer  of  the  Midland  Banking 
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Company,  for  money  due  from  the  defendants  to  the  Company,  for  money  lent,  money 
paid,  and  interest,  and  on  an  account  stated. 

Pleas,  by  the  defendant  Caddick.  First :  Never  indebted.  Secondly :  Payment. 
Thirdly :  Set-off  for  money  received  by  the  Company  to  the  use  of  the  defendant : 
upon  which  issues  were  joined. 

[327]  The  defendant,  Hartland,  allowed  judgment  to  go  by  default. 

The  particulars  of  the  plaintiffs  demand  were  for  monies  paid  to  or  for  the  defen- 
dants, between  the  23rd  of  August,  1851,  and  the  20th  of  December,  1852,  and 
subsequent  interest,  amounting  to  10591.  I7s.  9d. 

The  particulars  of  set-off  were  for  monies  paid  into  the  bank  between  the  9th  of 
August,  1851,  and  the  25th  of  March,  1852,  amounting  to  11641.  Us.  3d. 

At  the  trial  before  Crowder,  J.,  at  the  Spring  Assizes  for  the  county  of  Stafford,  it 
appeared  that  for  a  considerable  period,  previously  to  and  including  the  2nd  August, 

1851,  the  defendants,  who  were  partners  in  a  colliery  at  Titford,  carrying  on  business 
under  the  name  of  "Haynes  and  Hartland,"  kept  their  banking  account  with  a  Mr. 
Eobins,  a  banker,  carrying  on  business  under  the  name  of  the  Stourbridge  Old  Bank. 
On  the  4th  of  August,  1851,  Robins,  by  indenture,  assigned  his  banking  business,  and 
all  debts  due  to  him  upon  active,  overdrawn  accounts,  &c.,  to  the  Midland  Banking 
Company ;  upon  trust  that  the  said  Banking  Companj'  should,  for  the  space  of  twelve 
calendar  months  then  next  following,  either  accept  or  compel  payment  from  the  persons 
respectively  liable  to  pay  the  same,  of  the  whole  or  any  part  of  the  principal  monies 
and  interest  due ;  or  in  case  payment  should  not  be  tendered  or  enforced,  to  permit 
the  same  sums,  or  any  part  thereof,  to  continue  due  to  an  amount  respectively  equal 
to  the  respective  sums,  &c. ;  and  to  stand  possessed  of  all  monies  paid  during  such 
period  of  twelve  months  in  discharge  of  principal  and  interest  upon  such  overdrawn 
accounts  as  should  be  in  the  whole  or  in  part  paid  off,  in  trust  for  the  said  Banking 
Company  ;  and  after  the  expiration  of  twelve  months,  as  to  such  of  the  debts  as  the 
said  Banking  Company  should  declare  their  option  of  taking,  for  the  use  of  the  said 
Banking  Company ;  and  as  to  such  as  should  not  be  taken  by  or  on  behalf  of  the 
Company  under  their  [328]  option  ;  in  trust  that  the  Company  should  during  such 
period,  not  exceeding  in  the  whole  the  period  of  ten  years,  as  Robins  should  require, 
by  and  with  and  out  of  the  funds  of  the  Banking  Company,  but  at  the  discretion  of 
Robins,  either  accept  or  compel  payment  of  the  said  debts,  or  permit  the  same,  or  any 
part  thereof,  to  continue  due ;  but  so  that  Robins  should  not  be  entitled  to  require 
the  Banking  Company  to  make  any  further  advances,  and  should  be  possessed  of  all 
monies  paid  during  such  period,  not  exceeding  ten  years,  in  discharge  of  the  last 
mentioned  accounts,  in  trust  for  Robins.  One  of  the  accounts  so  transferred  was  that 
of  "  Haynes  and  Hartland."  This  was  done  with  the  assent  of  Hartland,  and  it  did 
not  appear  that  Caddick  had  objected  to  it,  though  he  had  heard  that  the  account  had 
been  transferred.  At  this  time  the  defendants  were  indebted  to  Robins  on  their 
banking  account,  to  an  amount  as  claimed  by  Robins,  and  admitted  by  Hartland,  of 
9791.,  and  when  the  account  was  so  transferred,  the  first  item  in  the  books  of  the 
Midland  Banking  Company,  and  in  the  pass  book  of  the  firm,  was  the  sum  of  9791. 
appearing  as  a  balance  against  the  defendants.  The  defendants  continued  to  keep 
their  account  with  the  Midland  Banking  Company,  paying  in  monies  week  by  week  to 
an  amount  which  considerably  exceeded  the  balance  so  transferred.     Until  the  end  of 

1852,  Hartland,  who  was  the  active  partner,  attended  at  the  bank  every  week  with 
the  pass  book.  Caddick  lived  at  a  distance  :  he  did  not  interfere  personally,  but  there 
was  evidence  that  he  knew  that  Hartland  attended  at  the  bank.  Caddick,  however, 
denied  that  he  knew  that  the  balance  was  transferred  till  1854.  On  the  15th  of 
September  and  on  the  15th  of  October,  1853,  Hargreave,  the  manager  of  the  Stour- 
bridge Branch  of  the  Midland  Bank,  wrote  to  "  Haynes  and  Hartland  "  stating  that  it 
was  "  the  wish  of  Robins  that  the  old  accounts  should  be  got  in." 

[329]  The  following  letter  was  afterwards  written  by  Robins's  solicitor  to  the 
defendant's  attorneys : — 

"Stourbridge,  4th  Nov.  1856. 
"  Dear  Sirs, — If  the  amount  due  from  Messrs.  Haynes  &  Hartland  to  the  Stour- 
bridge Old  Bank  be  not  immediately  paid,  I  have  received  instructions  to  proceed  for 
its  recovery. — I  am,  &c.,  "  Henry  Corser. 

"Messrs.  Emmett  &  Son,  Bloomsbury  Square." 
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In  answer  to  interrogatories,  Hargreave  stated,  "  that  the  deed  contained  pro- 
visions under  which  certain  accounts  thereby  assigned  were  to  be  worked  under  the 
guarantee  of  Mr.  Eobins,  and  the  account  of  '  Haynes  and  Hartland '  was  one  which 
fell  within  the  meaning  of  such  provisions  :  that  the  firm  of  Haynes  and  Hartland  had 
been  debited  with  the  balance  owing  by  them  to  Kobins :  that  the  Banking  Company 
had  given  credit  to  Robins  for  that  amount,  and  that  this  was  the  only  mode  in  which 
it  appeared  that  the  balance  of  9791.  was  satisfied  or  discharged  by  the  Banking 
Company  to  Robins." 

On  behalf  of  the  defendant  Caddick,  it  was  contended,  first :  that  the  balance  of 
9791.,  alleged  to  be  due  to  Robins,  was  not  the  true  balance  due  from  the  firm,  and 
that  Hartland,  not  having  express  authority  as  a  partner,  had  no  implied  authority 
to  assent  to  this  item  being  carried  to  the  account  of  the  firm.  Secondly,  that  this 
sura  of  9791.  was  always  treated  as  due  to  Robins,  as  appeared  by  the  above  letter. 

The  learned  Judge  told  the  jury  that  the  pass  book  having  been  in  the  usual  way 
passing  from  the  bank  to  Hartland,  from  time  to  time,  for  several  years  without  any 
objection  being  made  to  the  9791.  being  taken  into  account,  and  payments  having  been 
made  on  the  credit  side  in  the  usual  way  without  any  objection,  such  payments 
disposed  of  the  items  on  the  other  side  of  the  account;  and  he  asked  them  [330] 
whether  they  thought,  that  by  the  consent  of  Caddick  and  Robins  that  balance  was 
taken  into  the  account.  His  Lordship  said  that  it  did  not  make  any  difference  whether 
Caddick  knew  of  it  or  not ;  that  if  a  pass  book  is  sent  to  one  partner  at  a  given  time, 
the  other  partner  cannot  say  he  is  not  bound,  because  he  does  not  choose  to  look  at 
it.  If  he  had  objected  it  would  have  been  a  different  matter.  As  it  was,  if  there 
was  an  assent  by  the  partner  to  whom  the  pass  book  was  sent,  that  was  an  assent 
by  the  partnership.  The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  claimed, 
after  deducting  one  of  the  items  of  which  the  sum  of  9791.  was  made  up,  which 
appeared  not  to  have  been  due  to  Robins  at  the  time  of  the  transfer  of  the  account. 

A  rule  nisi  for  a  new  trial  had  been  obtained,  on  the  ground  that  the  learned 
Judge  misdirected  the  jury  in  only  leaving  to  them  the  question  of  Hartland's  assent 
to  the  pass  book,  and  not  giving  effect  to  the  rejection  of  the  balance  conditionally 
transferred,  or  leaving  to  the  jury  any  question  of  appropriation. 

Whateley  and  Gray  shewed  cause  (a) — The  first  question  is,  whether,  under  the 
circumstances,  Hartland  had  authority  to  consent  to  the  transfer  of  the  account.  It 
is  scarcely  necessary  to  cite  any  authority  to  shew  that  Caddick  was  bound  by  the 
act  of  Hartland  in  assenting  to  the  transfer.  Suppose  two  partners,  one  being  a 
dormant  partner,  keep  an  account  with  a  firm  of  bankers,  and  after  such  account  has 
been  kept  some  time  there  should  be  a  change  in  the  firm  of  bankers,  could  the 
sleeping  partner  deny  his  liability  upon  the  banking  account,  because  he  did  not  know 
of  the  change  in  the  firm  1  In  Lacy  v.  M^Neile  (4  D.  &  R.  7),  the  defendant  who  carried 
on  business  in  partnership,  being  indebted  to  Gr.,  G.  [331]  assigned  the  debt  to  the 
plaintiff;  notice  of  the  assignment  was  sent  to  Pizey,  one  of  the  defendants,  who  after- 
wards promised  to  pay  the  debt  to  the  plaintiff,  and  it  was  held  that  this  promise 
bound  his  partners.  Secondly,  the  9791.  was  entirely  liquidated  by  the  sums  paid  in 
week  by  week,  amounting  to  a  sum  exceeding  this  amount ;  and  it  so  appears  on  the 
face  of  the  pass  book,  which  was  seen  and  assented  to  by  Hartland,  who,  as  a  partner, 
had  authority  for  that  purpose.  Then  it  will  be  urged  that  the  Banking  Company 
did  not  take  to  this  account,  and  that  if  at  the  end  of  ten  years  the  sum  of  9791.  was 
not  paid,  Robins  was  to  pay  it ;  and,  therefore,  that  this  debt  having  been  rejected 
by  the  Midland  Bank  was  due  not  to  them  but  to  Robins.  [Bramwell,  B.  I  should 
understand  that,  so  far  as  customers  are  concerned,  the  Banking  Company  took  to 
the  accounts  at  once.  They  could  not  make  a  fluctuating  arrangement  that  the  debts 
on  overdrawn  accounts  should  be  due  to  the  bank  at  one  time  and  to  some  one  else 
at  a  future  time,  though  it  may  have  been  a  different  matter  as  between  the  Banking 
Company  and  Robins.  Martin,  B.  On  the  25th  of  March,  1852,  the  sums  which  had 
been  paid  by  the  partnership  to  the  credit  side  of  the  account  exceeded  9791. ;  what 
is  meant  by  a  rejection  of  the  account  after  that*?]  The  relation  of  banker  and 
customer  was  fully  estciblished  between  the  Midland  Banking  Company  and  the  defen- 
dants.    Looking  at  the  deed,  it  is  clear  that  the  rejection  of  the  account  was  nothing 

(a)  May  30  and  June  4. 
Ex.  Div.  XIII.  — 5* 
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but  a  matter  of  private  arrangement  between  the  two  banks  with  which  the  customers 
have  nothing  to  do. 

The  Solicitor  General  and  Phipson,  in  support  of  the  rule.  The  question  left  to 
the  jury  was  whether  Hartland  assented  to  the  account  appearing  in  the  pass  book. 
It  is  not  contended  that  if  A.,  B.,  and  C.  meet,  C.  may  not  agree  that  a  debt  [332] 
due  from  him  to  B.  shall  be  transferred  to  A.  But  this  was  not  a  transaction  in  the 
ordinary  way  of  business;  it  was  a  transfer  which  gave  the  transferee  a  right  to 
retransfer  the  account,  and  the  account  was  in  fact  rejected  and  retransfeired  to 
Robins.  That  is  not  a  transaction  in  which  one  partner  would  have  power  to  bind 
his  copartners.  Secondly,  the  balance  of  9791.,  alleged  by  Robins  to  be  due,  was  not 
the  true  balance.  Caddick  had  a  right  to  say  that  he  owed  much  less,  but  he  would 
be  deprived  of  that  I'ight  if  he  could  be  bound  by  Hartland's  assent  to  the  pass  book. 
[Pollock,  C.  B.  Caddick  had  a  right  to  be  in  the  same  position  as  regards  the 
Midland  Banking  Company  as  he  would  have  been  with  regard  to  Robins.  Martin,  B. 
That  seems  undisputed.  If  Hartland  assented  to  a  balance  that  was  not  due,  it  may 
be  said  that  there  was  no  consideration  for  such  assent.  Pollock,  C.  B.  Caddick 
might  have  given  evidence,  that  at  the  time  of  the  transfer  of  the  account  nothing  was 
due  from  the  firm  to  Robins.  If  the  learned  Judge  had  lefused  to  admit  such  evidence, 
we  should  have  granted  a  new  trial.]  Thirdly,  the  old  balance  was  never  in  fact  paid 
off.  The  letter  from  Robins's  solicitor  and  Hargreave's  evidence  shewed  that  Robins 
was  always  treated  as  the  owner  of  the  balance  whatever  it  was.  (Whateley  referred 
to  Bodenham  v.  Purchas  (2  B.  &  Aid.  39).) 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  are  all  of  opinion  that  this  rule  ought  to  be 
discharged.  The  account  was  transferred  from  a  person  of  the  name  of  Robins  to 
the  Midland  Banking  Company,  represented  by  the  plaintiff  Beale,  their  public  officer, 
and  if  in  leality,  in  consequence  of  the  transfer,  there  had  been  a  loss  to  Caddick,  it  may 
be  that  [333]  he  would  have  had  a  right  to  complain,  and  say  "  I  am  not  liable  at 
all ;  at  all  events,  I  am  not  liable  to  that  which  is  claimed."  But  it  was  said  that  the 
learned  Judge  ruled  that  it  was  sufficient  if  Hartland  consented,  and  there  was  no 
occasion  to  inquire  anything  about  Caddick.  There  are  circumstances  under  which 
that  would  not  have  been  a  correct  mode  of  leaving  it  to  the  jury ;  but  the  learned 
Judge's  direction  must  be  taken  with  reference  to  the  subject-matter  before  him.  The 
defendant  Caddick  really  had  the  benefit  of  everything  to  which  he  would  have  been 
entitled  as  against  Robins,  and  those  expressions  to  which  exception  was  taken  at  the 
trial,  and  afterwards  before  us,  when  moving  for  a  new  trial,  were  with  reference  to 
the  facts  perfectly  correct.  For  these  reasons  I  am  of  opinion  that  the  rule  ought  to 
be  discharged. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The  first 
question  is  with  respect  to  the  transfer  of  the  sum  of  9791.  Now  if  the  learned  Judge 
had  told  the  jury,  (what  at  one  time  in  the  course  of  the  argument  I  thought  likely 
to  be  the  case),  that  the  Banking  Company  represented  by  the  plaintiff  had  any  better 
right  with  respect  to  that  sum  of  money  than  Robins  had,  I  should  have  been  of  opinion 
that  that  was  a  misdirection ;  for  it  seems  to  me,  that  on  a  transfer  of  an  account,  at 
the  very  utmost,  the  party  taking  it  must  take  it  precisely  as  it  is,  that  is  to  say,  the 
actual  debt  due  and  not  any  particular  balance  that  may  have  been  so  transferred. 
The  learned  Judge  adopted  what  seems  to  me  the  proper  view  of  the  subject,  viz., 
that  this  action  must  be  considered  as  the  action  of  Robins,  and  the  jury  must  have 
looked  upon  it  in  that  light.  It  may  be,  that  if  Hartland  had  borrowed  money  from 
the  Banking  Company,  and  had  paid  off  Robins  with  the  money  so  borrowed,  he  would 
have  had  authority  as  a  partner  to  pledge  the  credit  of  Caddick.  [334]  In  point  of 
fact  he  did  not  do  that.  With  respect  to  the  appropriation,  it  appears  to  me  the 
argument  on  behalf  of  the  defendant  Caddick  fails.  I  assume,  so  far  as  Robins  and 
the  Midland  Banking  Company  were  concerned,  that  they  did  reject  the  9791.,  and 
keep  a  separate  account  of  it.  But  I  apprehend,  that  unless  Hartland  was  a  party  to 
that  arrangement,  the  entry  in  the  pass  book  after  the  payment  of  the  money  by  him 
was  a  conclusive  appropriation  of  that  money  as  against  the  9791. ;  for  it  is  the  person 
who  pays  the  money  who  has  a  right  to  give  a  destination  to  it.  Therefore  when 
Hartland  received  the  pass  book,  and  saw  the  money  from  time  to  time  paid  by  him, 
appropriated  or  entered  in  that  book,  he  had  a  right  to  appropriate  the  money  as, 
against  the  first  item,  and  except  with  his  consent,  that  money  could  not  afterwards 


2H&;N.  336.  BEALE    t'.  CADDICK  139 

be  appropriated  otherwise  ;  and  therefore  it  seems  to  me,  that  without  going  into  the 
question  whether  or  not  Caddick  consented  to  the  transfer,  if  the  pass  book,  as  it 
would  do,  stated  that  9791.  was  paid,  no  action  could  be  maintained  in  respect  of  it, 
because  it  was  paid.  Mr.  Phipson  fails  to  shew  that  Hartland  was  any  party  to  the 
taking  of  this  9791.  out  of  the  account  and  putting  it  into  a  separate  account  as  between 
Robins  and  the  Midland  Banking  Company.  There  having  been  no  such  consent  on 
Hartland's  part,  the  items  in  the  pass  book  must  be  taken  as  applying  to  and 
extinguishing  the  earlier  item,  viz.,  the  9791. 

Bramwell,  B.     I  am  of  the  same  opinion.     I  take  the  case  to  be  this.     The 
Midland  Banking  Company  says,  "  We  have  paid  a  certain  quantity  of  money  on  your 
account : "  the  defendant  Caddick  answers,   "  So  be  it,  but  we  have   paid  you  an 
equivalent  sum  of  money."     And  the  question  is,  whether  that  is  true.     It  would  be 
true  if  the  plaintiffs  have  no  right  to  charge  the  9791.,  or  the  actual  sum  due  in  respect 
to  the  item,  as  to  which  the  [335]  charge  is  made.     Then  the  subsequent  question 
between  the  parties  is,  aye  or  no,  had  the  Banking  Company  a  right  to  charge  that 
item  (I  for  the  moment  leave  out  the  figures),  let  its  amount  be  what  it  might,  against 
the  defendants  1     I  am  clearly  of  opinion  that  they  had,  because    the   transaction 
appears  to  me  to  have  been  shortly  this, — the  firm  of  the  defendants  were  indebted  to 
Eobins  in  a  balance ;  then  that  balance,  or  what  is  supposed  to  represent  that  balance, 
is  debited  to  the  defendants  in  an  account  opened  between  them  and  the  Midland 
Banking  Company.     If  the  defendants  had  agreed  to  that,  it  would  have  been  the 
common  case  of  a  debt  due  from  A.  to  B.,  being  transferred  to  C,  with  the  consent  of 
A.     In  this  case  it  did  not  appear  that  Caddick  had  actually  agreed,  but  Hartland 
having  agreed  that  agreement  was  binding  on  Caddick.     Caddick  says,  "Although 
my  partner  agreed  to  this,  inasmuch  as  I  did  not,  I  am  not  liable,  and  the  transaction 
is  invalid  as  against  me."     On  the  other  hand,  the  Midland  Banking  Company  say, 
"Your  partner  is  competent  to  bind  you  on  that  matter."     It  was  urged  on  behalf  of 
Caddick,  that  as  between  Caddick  and  Robins  the  account  was  disputed ;  and  that 
therefore  Caddick  had  a  right  to  say,  "  You  have  no  right  to  put  me  in  a  worse  situa- 
tion against  my  new  creditor,  than  against  my  old  one."     But  the  answer  to  that  is, 
that  inasmuch  as  the  Midland  Banking  Company  did  not  know  of  the  dispute  as  to 
the  account,  they  cannot  be  affected  by  that  consideration,  because  it  is  perfectly 
manifest  that  Hartland,  as  a  partner,  if  he  liked,  might  have  drawn  a  cheque  on  them 
for  the  amount  in  question,  and  have  paid  it  to  Robins ;  and  if  Hartland  has  done 
what  is  equivalent  to  that,  between  him  and  the  Midland  Banking  Company,  which 
in  my  opinion  he  has,  it  cannot  matter  what  the  state  of  account  is  between  Robins 
and  the  defendants,  [336]  because  even  if  there  had  not  been  a  shilling  due  from  the 
defendants  to  Robins,  still  if  Hartland  had  gone  to  the  Bank  and  said,  "  There  is  9791. 
due,  and  that  I  want  you  to  lend  me  and  my  partner,  in  order  that  we  may  pay 
Robins,"  it  is  clear  that  the  partnership  would  have  been  bound.     Therefore  it  seems 
to  me  of  no  moment  whether  there  was  a  debt  due  from  the  defendants  to  Robins, 
supposing  that  the  Midland  Banking  Company  acted  bona  fide  in  their  dealings  with 
Hartland.     That  remark,  however,  is  to  be  qualified  in  this  way.     I  say,  if  Hartland 
had  specifically  agreed  to  the  sum  of  9791.,  in  my  opinion  the  defendant  Caddick 
would  have  been  bound,  although  that  was  not  the  true  balance  due ;  but  the  more 
rational  way  of  looking  at  the  transaction  is  to  say,  not  that  Hartland  bound  himself 
to  that  particular  amount,  but  only  to  the  true  balance,  which  was  supposed  to  be 
9791.  ;  in  other  words  the  balance,  whatever  it  was.     In  that  case  I  think  it  was  per- 
fectly competent  to  the  defendants  to  say,  "  It  may  be  that  you,  the  Banking  Company, 
have  credited  Robins  9791. — it  may  be  that  Robins  has  credited  us  with  9791.,  but  we 
did  not  owe  the  money  to  him,  and  you  ought  not  therefore  to  have  credited  him  with 
the  amount;  and  the  result  is,  that  you  must  alter  the  amount  of  the  credit  so  given 
to  him,  and  charged  against  us."     That  is  the  reasonable  way  of  looking  at  it,  and  all 
the  difficulty  arises  from  its  being  supposed  that  the  learned  Judge  said,  that  the  9791. 
was  a  binding  item.     I  do  not  think  he  did.     It  is  clear  that  he  said  the  contrary  (as 
my  brother  Martin  observed),  because  he  allowed  the  defendants  an  item  out  of  it. 
Upon  that  ground,  therefore,  it  seems  to  me  it  may  not  be  important  to  look  at  the 
particular  words  he  used.     If  I  am  right  on  this  point  the  question  of  appropriation 
does  not  arise,  because  if  the  defendants  owe  to  the  Banking  Company  the  true  balance 
which  they  owed  [337]  to  Robins  before,  the  balance  added  to  the  other  items  of  the 
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accouut  overtops  the  cross  payments.  However,  it  seems  clear  that  Hartland  must 
be  taken  to  have  agreed  that  the  first  payment  he  made  into  the  account  should  go  in 
discharge  of  the  tirst  item.  On  these  grounds  I  think  that  the  learned  Judge  was 
clearly  right,  and  that  the  rule  must,  therefore,  be  discharged. 

Watson,  B.  I  am  of  the  same  opinion.  The  facts  appeared  to  be  a  little  complicated 
at  first,  but  when  they  were  clearly  brought  before  us  by  Mr.  Whateley  and  Mr.  Gray, 
there  was  no  doubt  on  the  subject.  The  objection  to  the  direction  of  the  learned 
Judge  was,  that  he  told  the  jury  that  it  was  immaterial  whether  Caddick  had  assented 
to  the  transfer  of  the  account,  as  Hartland  had  the  power  to  bind  him.  Now,  I  take 
it  to  be  perfectly  clear  that  one  partner  has  the  power  of  employing  a  banker ;  and 
when  that  banker  ceases  to  carry  on  business,  as  here  Robins  ceased  to  carry  on 
business,  he  has  the  power  to  employ  another  banker,  as  in  this  case  Hartland  employed 
the  Midland  Banking  Company,  and  transferred  the  account  to  them.  Then,  the 
objection  is  this, — that  Hartland  still  had  no  power  to  bind  his  copartner  Caddick 
to  the  identical  sum  of  9791.  But  that  is  not  what  the  learned  Judge  told  the  jury. 
He  put  it  to  them  in  this  way  :  that  the  account  was  transferred  by  Hartland, 
and  that  it  was  equally  open  to  Caddick  to  contest  the  amount  of  the  balance  in 
an  action  by  the  present  plaintiff,  as  it  would  have  been  in  an  action  by  Robins. 
It  is  perfectly  clear,  that  the  learned  Judge  stated  that  the  promise  made  by 
Hartland  was  not  to  pay  9791.,  but  the  balance,  whatever  that  might  be,  and  that 
is  within  the  principle  that  one  partner  has  the  power  to  bind  another  in  every 
thing  connected  with  the  partnership  transactions.  Whether  or  not  he  [338]  could 
have  bound  him  conclusively  by  assenting  to  the  9791.  as  an  ascertained  balance, 
is  a  point  upon  which  I  do  not  wish  to  express  any  opinion  whatever.  On  the 
other  hand  Lacy  v.  M^Neile  (4  D.  &  R.  7)  is  a  conclusive  authority  that  he  had  a 
right  to  bind  him  by  transferring  what  might  be  found  to  be  the  balance.  Then  as  to 
the  appropriation, — there  is  abundant  evidence  of  appropriation,  because  the  9791.  is 
carried  as  the  first  item  to  the  new  account.  A  great  deal  was  said  about  the  power 
of  the  Banking  Company  to  repudiate  this  and  other  accounts  if  they  did  not  prove 
advantageous.  But  when  the  matter  is  looked  into  it  is  perfectly  clear  that  the  transac- 
tion between  Robins  and  the  Banking  Company  was,  that  the  latter  was  to  take  Robins' 
business  and  all  the  accounts,  and  to  have  the  option  to  continue  or  repudiate  any 
account  at  the  end  of  twelve  months,  and  then  at  the  end  of  ten  years  Robins  was  to 
guarantee  them  against  any  loss  on  an  account  so  repudiated.  The  account  became 
an  account  between  the  Midland  Banking  Company  and  the  defendants,  and  although 
as  between  the  Banking  Company  and  Robins  the  Banking  Company  repudiated  the 
account  it  still  continued  a  debt  due  from  the  defendants  to  the  Banking  Company.  It 
was  an  account  standing  in  the  books  of  the  Midland  Banking  Company  in  the  names 
of  Hartland  and  Caddick,  and  then  at  the  end  of  ten  years,  if  the  Midland  Banking 
Company  did  repudiate  the  account,  Robins  was  to  guarantee  them  against  any  loss 
upon  it.     For  these  reasons  it  seems  to  me  that  the  rule  must  be  discharged. 

Rule  discharged. 

[339]  The  Attorney  General  v.  John  Higgins  and  Others.  May  30,  1857. — 
A  testator,  domiciled  in  England,  having  died  in  the  province  of  York,  his 
property  within  that  province  was  sworn  under  100,0001.,  and  the  will  having 
been  proved,  probate  duty  was  paid  on  that  amount.  The  testator's  personal 
property  actually  in  that  province  amounted  to  93,2211.,  in  addition  to  which  he 
was  possessed  of  shares  in  railway  Companies  in  Scotland,  (such  Companies  being 
constituted  under  the  Companies  Clauses  Consolidation  (Scotland)  Act,  1845),  to 
the  value  of  57151.  In  pursuance  of  the  19th  and  20th  sections  of  that  Act  the 
executors  produced  the  probate  with  the  proper  declaration  to  the  secretaries  of 
the  several  railway  Companies,  and  caused  their  own  names  to  be  inserted  in  the 
register  of  shareholders  at  the  chief  ottices  of  the  said  Companies  in  Scotland ; ' 
but,  although  more  than  six  months  had  elapsed,  did  not  exhibit  an  inventory 
properly  stamped  in  the  Commissary  Court  in  Scotland,  as  required  by  the 
48  Geo.  3,  c.  1 49,  s.  38.  In  an  information  for  penalties  for  not  exhibiting  such 
inventory, — Held,  that  the  duty  imposed  on  executors  by  the  49  Geo.  3,  c.  149, 
s.  38,  to  exhibit  in  the  Court  of  Scotland  an  inventory  properly  stamped,  is  not 
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affected  by  the  8  &  9  Vict.  c.  17,  s.  20,  and  that  therefore  the  duty  on  such 
inventory  was  payable  in  Scotland  in  respect  of  the  shares. 

[S.  C.  26  [..  J.  Ex.  403.  Adopted,  In  the  Goods  of  Ewing,  1881,  6  P.  D.  23.  Referred 
to,  Attorney-General  v.  Lord  Sndeley,  [1896]  1  Q.  B.  361.  Applied,  Attorney-General 
V.  New  Yai-k  Breweries  Company,  [1898]  1  Q.  B.  205.] 

This  was  an  information  against  the  defendants  who  were  executors  of  William 
Higgins  deceased,  for  not  exhibiting  an  inventory  duly  stamped,  of  certain  shares  in 
Railway  Companies  in  Scotland,  pursuant  to  the  48  G.  3,  c.  139,  s.  38. 

Plea :  The  general  issue. 

A  special  verdict  was  found  by  consent,  which  stated  that  William  Higgins,  before 
and  at  the  time  of  making  his  will,  and  thence  until  his  death,  resided  and  inhabited, 
and  was  domiciled  at  Broughton,  within  the  province  of  York,  and  after  the  31st  of 
August,  1805,  on  the  1st  day  of  January,  1850,  within  the  province  aforesaid,  duly 
made  his  will  signed  by  him  &c.  and  attested  &c.  according  to  the  form  of  the  statute, 
and  thereby  appointed  the  said  John  Higgins  and  others  executors,  and  gave  to  his 
executors  all  his  personal  estate  and  effects  in  the  United  Kingdom  of  Great  Britain 
and  Ireland :  and  that  William  Higgins  afterwards,  and  after  the  passing  of  "The 
Companies  Clauses  Consolidation  (Scotland)  Act,  1845,"  on  the  7th  of  December,  1853, 
within  the  province  aforesaid,  died  without  having  in  anywise  altered  or  revoked  his 
will ;  and  that  the  will  of  William  Higgins  was  a  good  and  valid  [340]  will  and  dis- 
position, according  to  the  laws  and  customs  of  Scotland,  of  all  the  said  testator's 
personal  and  moveable  estate  and  effects  at  the  time  of  his  death  in  that  part  of  the 
United  Kingdom  :  that  John  Higgins  and  others  as  executors,  after  the  death  of 
William  Higgins,  on  the  12th  of  January,  1854,  duly  proved  the  will  in  the  Prerogative 
Court  of  the  province  of  York,  and  probate  was  then  granted  to  John  Higgins  and 
others ;  and  the  said  John  Higgins  and  others  thereupon  then  took  upon  themselves 
the  burthen  of  the  execution  of  the  will  as  executors,  and  afterwards,  and  within  six 
calendar  months  after  obtaining  probate,  that  is  to  say  on  the  1st  of  March,  1854, 
produced  the  probate  to  the  several  and  respective  secretaries  of  certain  Railway 
Companies  in  Scotland,  all  which  several  Companies  had  been  incorporated  by  Acts 
of  Parliament,  with  which  "the  Companies  Clauses  Consolidation  (Scotland)  Act, 
1845,"  was  incorporated,  and  which  were  respectively  called  the  Edinburgh  and 
Glasgow  Railway  Company,  &c.,  in  all  which  said  several  Companies  the  said  William 
Higgins  deceased,  before  and  at  the  time  of  his  death,  was  entitled  to  and  was  the 
owner  of  certain  shares  of  and  in  the  respective  capitals  thereof :  and  at  the  same  time 
produced  to  and  left  with  the  said  several  and  respective  secretaries  a  declaration  in 
writing  duly  made  in  conformity  with  and  in  pursuance  of  the  provisions  of  "the 
Companies  Clauses  Consolidation  (Scotland)  Act,  1845,"  and  thereupon  then,  as 
executors,  caused  the  said  shares  to  be  duly  transferred  and  transmitted  in  the 
manner  required  by  "  the  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,"  in 
the  registers  of  shareholders  of  the  said  several  Railway  Companies  respectively,  at 
the  several  chief  offices  of  the  said  several  Companies,  situate  and  being  respectively 
in  Scotland,  from  the  name  of  the  said  testator  William  Higgins  into  the  names  of 
them  the  [341]  said  John  Higgins  and  others,  and  thereby  and  not  otherwise  entered 
upon  the  possession  and  management  of  the  said  shares,  the  same  being  the  only 
personal  and  moveable  estate  and  effects  in  Scotland  of  the  said  testator.  And  that 
the  period  of  six  calendar  months  from  the  time  of  such  transfer  and  transmission 
being  made,  and  from  the  time  of  the  said  John  Higgins  and  others  assuming  the 
possession  and  management  of  the  said  shares  as  such  executors  as  aforesaid  elapsed 
before  the  day  of  exhibiting  the  said  information ;  and  that  the  certificates  of  the  pro- 
prietorship of  the  said  shares,  duly  issued  in  pursuance  of  the  said  Acts  of  Parliament, 
whereby  the  said  Railway  Companies  had  been  incorporated,  before  and  at  the  time 
of  the  death  of  William  Higgins  were  within  the  province  of  York ;  and  each  of  them, 
the  said  John  Higgins  and  others,  had  during  all  the  time  aforesaid  notice  of  the 
premises,  but  have  not  nor  has  either  of  them  exhibited  in  Scotland  a  full  and  true 
inventory  duly  stamped,  or  any  inventory  of  the  said  shares,  but  have,  and  each  of 
them  has,  neglected  and  refused  so  to  do.  And  that  the  said  shares  at  the  time  of  the 
death  of  William  Higgins,  and  from  thence  continually  until  the  transfer  thereof  as 
aforesaid,  and  during  and  until  the  expiration  of  six  calendar  months  &c.,  were  in  the 
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whole  of  a  value  exceeding  50001.  and  under  the  value  of  60001.,  that  is  to  say,  of  the 
value  of  57151.  2s.  6d.,  and  that  the  stamp  duty  v/hich  would  have  been  payable  upon 
and  in  respect  of  the  inventory  of  the  said  shares  in  Scotland,  if  such  inventory  ought 
by  law  to  have  been  and  had  been  exhibited  by  the  said  John  Higgins  and  others  as 
such  executors,  was  and  is  the  sum  of  1001.  That  the  said  William  Higgins  at  the 
time  of  his  death  was  possessed  of  goods  and  chattels  within  each  of  the  provinces  of 
Canterbury  and  York  in  England ;  and  that  the  said  John  Higgins  and  others  after 
the  death  of  [342]  the  said  William  Higgins,  and  after  the  obtaining  of  probate  as 
aforesaid,  and  before  the  expiration  of  six  calendar  months  from  the  time  of  their 
assuming  the  possession  and  management  of  the  said  shares,  took  upon  themselves  the 
execution  of  the  said  will,  and  after  probate  had  been  so  aforesaid  granted  by  the 
Prerogative  Court  of  York,  probate  of  the  said  will  was  on  the  27th  of  January,  1854, 
duly  granted  to  them  as  such  executors  as  aforesaid  by  the  Prerogative  Court  of 
Cantei'bury,  for  and  in  respect  of  the  goods  and  chattels  of  the  testator  being  within 
the  said  last  mentioned  province.  And  that  the  goods  and  chattels  of  the  testator  in 
the  province  of  Canterbury,  and  in  respect  whereof  probate  was  so  granted  by  the  said 
Prerogative  Court  of  Canterbury  as  aforesaid,  were  at  the  time  of  his  death,  and  from 
thence  until  and  at  the  time  of  the  granting  of  the  probate  thereof  as  aforesaid  of  a 
value  exceeding  35,0001.,  and  under  the  value  of  40,0001.,  that  is  to  say  of  the  value 
of  .39,7901.  Is.  lid.;  and  that  the  stamp  duty  paj^able  in  respect  thereof,  that  is  to 
say  the  sum  of  5251.,  was  duly  paid  to  Her  Majesty  by  the  said  John  Higgins  and 
others,  as  executors.  And  that  the  goods  and  chattels  of  the  said  testator  in  the 
province  of  York,  and  in  respect  whereof  probate  was  so  granted  as  aforesaid  by  the 
said  Prerogative  Court  of  York,  were  at  the  time  of  the  death  of  the  said  testator  and 
from  thence  until  and  at  the  time  of  the  granting  of  the  probate  thereof  as  aforesaid, 
of  a  value  exceeding  90,0001.,  and  under  the  value  of  100,0001.,  that  is  to  say  of  the 
value  of  93,2211.  3s.  5d.:  And  that  the  stamp  duty  payable  in  respect  thereof,  that  is 
to  say  13501.  was  duly  paid  to  Her  Majesty  by  the  said  John  Higgins  and  others,  as 
executors.  And  the  jurors  further  found,  that  if  the  said  shares  of  the  said  testator 
in  the  said  Railway  Companies  in  Scotland  actually  had  been,  at  the  time  of  the  death 
of  the  testator,  or  if  those  shares  [343]  were  to  be  considered  as  being  goods  and 
chattels  of  the  said  testator  within  the  province  of  York,  the  value  of  those  shares, 
added  to  the  other  goods  and  chattels  of  the  said  testator  within  the  province  of  York, 
would  have  been  under  the  value  of  100,0001,  and  that  no  more  stamp  duty  would 
have  been  due  or  payable  to  Her  Majesty  in  respect  of  the  probate  thereof  than  has 
actually  been  paid  by  the  said  John  Higgins  and  others  as  such  executors.  But 
whether  or  not  upon  the  whole  matter  &c.,  the  said  John  Higgins  and  others  ought 
to  have  exhibited  such  an  inventory  as  aforesaid,  and  whether  they  do  owe  or  are 
liable  to  pay  to  Her  Majesty  double  the  stamp  duty  which  would  have  been  payable 
upon  such  inventory,  in  manner  and  form  as  in  the  said  information  is  alleged,  the 
jurors  are  ignorant  &c. ;  and  if  upon  the  whole  matter  it  shall  appear  that  the  said 
John  Higgins  and  others  ought  to  have  exhibited  such  inventory  and  do  owe  &c.,  the 
jurors  say  that  the  said  John  Higgins  and  others  ought  to  have  exhibited  such  inventory, 
and  do  owe  &c.  double  the  stamp  duty  which  would  have  been  payable  thereupon, 
that  is  to  say,  the  sum  of  2001.  as  in  the  information  alleged.  But  if  upon  the  whole 
matter  &c.  the  said  John  Higgins  and  others  ought  not  to  have  exhibited  such 
inventory,  do  not  owe  or  are  liable  to  pay  double  the  stamp  duty  &c.,  then  the  jurors 
say  that  the  said  John  Higgins  and  others  ought  not  to  have  exhibited  such  inventory, 
and  that  they  do  not  owe  nor  are  liable  to  pay  double  the  stamp  duty  &c. 

The  Attorney  General  (with  whom  was  Pigott,  Serjt.,  and  Beavan),  for  the  Crown. 
The  question  turns  upon  whether  the  Crown  can  claim  duty  in  respect  of  shares  in 
certain  public  companies  in  Scotland  which  belonged  to  a  testator  who  was  domiciled, 
and  whose  will  has  been  proved  in  England.  The  8  &  9  Vict.  c.  17,  s.  19,  provides, 
that  if  the  interest  in  any  share  have  become  [344]  transmitted  in  consequence  of  the- 
death,  &c.,  of  any  shareholder,  such  transmission  shall  be  authenticated  by  a  declara- 
tion in  writing  as  thereinafter  mentioned,  and  such  declaration  shall  be  left  with  the 
secretary,  and  thereupon  he  shall  enter  the  name  of  the  person  entitled  under  such 
transmission  on  the  register  of  shareholders.  By  s.  20,  "  if  such  transmission  have 
taken  place  by  virtue  of  any  testamentary  instrument,  or  by  intestacy,  the  probate  of 
the  will  or  the  letters  of  administration,  or  an  official  extract  therefrom  obtained  from 
any  prerogative  Court,  if  granted  in  England,  or  a  testament  testamentary,  or  testa- 
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ment  dative,(a)'  if  expede  in  Scotland,  or  an  official  extract  therefrom  shall,  together 
with  such  declaration,  be  produced  to  the  secretary,  and  upon  such  production,  in 
either  of  the  cases  aforesaid,  the  secretary  shall  make  an  entry  of  the  declaration  in  the 
said  register  of  transfers."  It  will  be  contended,  that  on  the  production  of  the  probate 
of  the  will  the  secretary  is  bound  to  make  the  entry  in  the  register  of  transfers,  and  that 
the  title  of  the  executors  is  thereby  complete,  and  that  they  are  enabled  to  dispose  of 
the  shares  without  taking  any  further  steps.  The  effect,  however,  of  the  statute  is 
merely  this,  that  when  a  person  possessed  of  shares  in  public  companies  in  Scotland 
dies,  if  his  will  is  proved  in  England,  it  is  not  necessary  for  the  executors  to  prove 
the  will  again  in  Scotland.  In  Scotland  wills  must  be  confirmed.  Before  the  passing 
of  4  Geo.  4,  c.  97,  this  took  place  in  commissary  Courts  which  were  relics  of  the  old 
ecclesiastical  Courts  which  existed  before  the  Keforraation.  Since  the  passing"  of  that 
Act  confirmation  takes  place  in  the  sheriffs'  Courts.  In  England  probate  [345]  is 
an  exemplification  of  an  act  of  Court.  William  the  Third  brought  from  Holland  the 
device  of  raising  a  revenue  by  stamps,  and  probate  duty  was  levied  in  England  by 
affixing  a  stamp  on  the  exemplification.  In  Scotland  the  will  was  simply  confirmed 
without  probate,  and  therefore  there  were  no  means  of  affixing  a  stamp.  Probate  duty 
was  introduced  into  Scotland  in  1804,  by  the  44  Geo.  3,  c.  98.  This  Act  was  amended 
in  1808,  and  in  order  to  adopt  the  practice  of  affixing  a  stamp,  the  statute  required 
that  a  stamp  should  be  affixed  to  the  inventory.  By  the  48  Geo.  3,  c.  149,  s.  38,  it  is 
enacted,  "  that  every  person  who,  as  executor,  &c.,  shall  intromit  with  or  enter  upon 
the  possession  or  management  of  any  personal  or  moveable  estate  or  effects  in  Scotland 
of  any  person  dying  after  the  10th  day  of  October,  1808,  shall,  on  or  before  disposing 
of  or  distributing  any  part  of  such  estate  or  effects,  or  uplifting  any  debt  due  to  the 
deceased,  and  at  all  events  within  six  calendar  months  next  after  having  assumed 
such  possession  or  management,  in  whole  or  in  part,  and  before  any  person  shall  be 
confirmed  executor  testamentary  or  dative,  exhibit  upon  oath  or  solemn  affirmation  in 
the  proper  commissary  Court  in  Scotland,  a  full  and  true  inventory,  duly  stamped, 
(fee,  of  all  the  personal  estate,  &c.,  distinguishing  what  shall  be  situated  in  Scotland 
and  what  elsewhere,  together  with  any  testament,  &c.,  which  inventory,  together  with 
such  testament  or  other  writing,  if  any  such  there  be,  shall  be  recorded  &c.,  and  in 
case  any  person  hereby  required  to  exhibit  any  such  inventory  &c.  shall  neglect  or 
refuse  so  to  do  &c.,  he  shall  be  charged,  &c.,  to  the  payment  of  double  the  amount  of 
the  stamp  duty  which  would  have  been  payable  upon  such  inventory."(a)2  The  20th 
section  of  the  8  &  9  Vict.  c.  17,  does  not  relieve  the  executor  from  the  duty  of  exhibit- 
ing the  inventory  in  Scotland,  for  though  he  may  use  the  probate  [346]  to  establish 
his  title,  as  soon  as  he  intromits  with  the  shares  he  is  bound  to  exhibit  an  inventory. 
For  general  purposes  personal  property  has  no  locality,  but  it  has  a  locality  for  the 
purposes  of  probate.  If  there  is  a  provincial  probate,  that  operates  only  on  property 
within  the  jurisdiction  of  the  Court  which  granted  it.  These  railway  shares  were 
personal  property  in  Scotland.  They  were  not  within  the  jurisdiction  of  the  Court 
which  granted  probate  in  England.  The  legislature  has  relieved  executors  from  the 
obligation  of  proving  the  will  again  in  Scotland,  but  the  executor  in  Scotland  has 
another  duty,  he  is  bound  to  exhibit  an  inventory,  which  is  a  collateral  act  which  the 
legislature  has  directed  to  be  done  for  fiscal  purposes.  It  may  be  argued  that  the 
probate  duty  paid  in  the  province  of  York  covers  the  value  of  these  shares,  but 
property  locally  situated  in  Scotland  is  not  assessable  to  probate  duty  in  England. 
The  probate  duty  in  England  is  payable  only  on  property  within  the  jurisdiction  of 
the  Courts  granting  such  probate.  If  the  executors  have  paid  probate  duty  on  property 
not  in  England,  they  will  get  it  back ;  it  must  therefore  be  taken  that  the  duty  which 
was  here  paid  was  paid  on  property  in  England.  The  mode  of  obtaining  confirmation 
by  an  executor  appointed  by  will,  is  to  produce  before  the  sheriffs' Court  the  testament 
which  contains  the  nomination,  with  a  full  inventory  seen  and  confirmed,  and  the 
sheriff's  authority  is  granted  by  decree  of  confirmation.     Confirmation  is  necessary  as 

{ay  In  Scotland  an  executor  producing  a  will  by  which  he  is  appointed  executor,  is 
called  an  executor  testamentary,  and  the  will  a  testament  testamentary.  Where  there 
is  no  will  appointing  an  executor,  the  Commissaries,  on  the  application  of  persons 
interested,  appoint  an  executor  dative,  and  the  instrument  of  appointment  is  the 
testament  dative. 

(a)2  The  amount  is  now  regulated  by  55  Geo.  3,  c.  1 84. 
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an  active  title,  i.e.,  to  enable  the  executor  to  receive  and  distribute  the  moveable 
estate:  Bell's  Principles  of  the  Law  of  Scotland,  ss.  1892,  1893.  The  20th  section 
of  the  8  &  9  Vict.  c.  1 7,  makes  it  unnecessary  for  an  executor  to  obtain  confirmation 
in  Scotland  for  the  purpose  of  getting  shares  transferred  into  his  own  name.  It  saves 
an  executor,  who  has  proved  a  will  here,  from  the  expence  of  taking  down  the  original 
will  in  the  custody  of  an  officer  before  the  sheriff's  Court,  and  enables  [347]  him  to 
get  a  transfer  of  the  shares  without  that  expense,  but  it  has  no  further  effect. 

Manisty  for  the  defendant.  It  is  admitted  that  before  the  passing  of  8  &  9  Vict, 
c.  17,  s.  20,  confirmation  would  have  been  necessary.  The  object  of  the  clause  was 
to  render  less  complicated  the  steps  which  the  executors  of  testators,  who  died  in 
England  possessed  of  shares  in  Scottish  companies,  were  obliged  to  take  in  order  to 
entitle  them  to  such  shares.  For  that  purpose  it  enables  executors  to  acquire  a  title 
to  the  shares  by  acts  done  in  this  country.  They  may  therefore  pay  piobate  duty 
here.  The  duty  has  in  fact  been  paid  in  the  province  of  York.  Probate  was  taken 
in  York  for  an  amount  under  100,0001. ;  it  is  found  that  the  value  of  the  testator's 
other  property  in  the  province  of  York  was  93,2311.,  and  that  the  value  of  these  shares 
was  under  60001.  [Pollock,  C.  B.  If  your  view  is  right  where  should  the  duty  be 
paid,  in  England,  in  Canterbury  or  York  ?  The  Attorney  General — It  is  well  settled 
that  legacy  duty  is  paid  according  to  the  domicile  of  the  testator,  and  probate  duty 
according  to  the  situs  of  the  property:  The  Attorney  General  \.  Dimond  (1  C.  &  J. 
3.56),  The  Attorney  General  v.  Bouwens  (4  M.  &  W.  171,  per  Ld.  Abinger),  In  re  Emn 
(1  C.  &  J.  151).  Pollock,  C.  B.  The  8  &  9  Vict.  c.  17,  s.  20,  enables  the  executor  of  a 
person  entitled  to  shares  in  Scotland  to  prove  that  he  is  the  person  entitled  to  them  in 
an  English  Court.  Suppose  a  person  possessed  of  such  shares  died  leaving  a  small 
property  in  England,  and  his  executor  obtained  probate  here,  he  would  be  entitled, 
on  production  of  that  probate,  to  have  his  name  put  on  the  register  of  shareholders ; 
but  there  is  nothing  to  compel  him  to  reveal  that  he  had  property  in  Railway 
Companies  in  Scotland,  or  to  subject  him  to  penalties  if  he  did  not  pay  probate  duty 
here  upon  it.]  The  20th  section  [348]  of  8  &  9  Vict.  c.  17,  makes  the  shares  to 
which  it  applies  property  "for  and  in  respect  of  which  the  probate  is  taken  out" 
within  the  meaning  of  those  words  in  the  55  Geo.  3,  c.  184,  schedule.  [Pollock,  C.  B. 
Where  do  you  say  that  the  property  is  locally  situate  f\  By  section  7  the  shares  were 
made  personal  property,  but  it  is  not  said  where.  Probably  they  are  personal  estate 
where  the  certificates  are,  that  is  to  say,  in  the  province  of  York.  It  is  much  the 
same  as  if  a  man  died  in  England  having  a  bond  given  by  a  person  in  Scotland.  In 
such  case  the  bond  would  draw  to  it  the  debt  which  would  be  bonum  notabile  in 
England.  [Martin,  B.  Is  there  any  authority  for  that  position?  Pollock,  C  B. 
The  doctrine  as  to  the  locality  of  a  bond  only  applies  where  the  debtor  resides  in  this 
country.  Debts  due  from  foreigners  are  not  the  subject  of  probate  in  this  country. 
The  Attorney  General  referred  to  The  Attoi-ney  General  v.  Hope  (1  C.  M.  &  R.  530), 
and  The  Attorney  General  v.  Bouwens  (4  M.  &  W.  171.  Per  Lord  Abinger,  ib.  192).] 
The  Attorney  General  would  scarcely  give  up  the  claim  of  the  Crown  to  all  debts  due 
to  persons  here  from  people  residing  abroad.  [Pollock,  C.  B.  That  may  be  so  if 
dividends  on  such  debts  are  payable  here.] 

The  Attorney  General,  in  reply.  The  chief  offices  of  these  railways  are  in  Scot- 
land, and  therefore  the  shares  in  question  are  personal  property  in  Scotland  :  Smith 
v.  Stafford  (2  Wils.  Ch.  Ca.  166).  That  being  so,  the  duty  is  payable  in  Scotland. 
The  20th  section  of  the  8  &  9  Vict.  c.  17,  does  not  repeal  the  48  Geo.  3,  c.  149,  s.  38. 
It  merely  puts  the  English  probate  in  the  place  of  the  Scotch  confirmation.  But  the 
duty  is  a  matter  independent  of  the  confirmation.  As  soon  as  the  executor  intromits 
with  the  property,  he  must  exhibit  the  inventory  and  pay  the  duty.  Unless  the 
48  Geo.  3,  c.  149,  s.  38,  is  repealed  by  the  8  &  9  Vict.  c.  17,  s.  20,  the  duty  remains 
payable.  [349]  The  object  of  that  section  is,  that  the  will  may  be  proved  in  England, 
leaving  the  duty  to  be  paid  in  Scotland  as  before.  It  is  impossible  for  an  executor 
to  pay  in  England  the  probate  duty  on  this  property  which  is  in  law  situate  in 
Scotland.  The  two  enactments  are  wholly  parallel,  and  do  not  interfere  with  each 
other. 

Pollock,  C.  B.  I  am  of  opinion  that  the  Crown  is  entitled  to  our  judgment. 
The  question  turns  upon  what  is  the  effect  of  the  20th  section  of  the  8  &  9  Vict, 
c.  17.  The  Act  is  "an  Act  for  consolidating  certain  provisions  usually  inserted  in 
acts  of  parliament  with  respect  to  companies  incorporated  for  carrying  on  undertakings 
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of  a  public  nature  in  Scotland ; "  and  certainly  it  would  be  strange  if  in  an  Act  of 
that  description  there  was  found  a  clause  which  changed  the  mode  of  administration 
of  a  certain  class  of  property  in  Scotland.  Mr.  Manisty  says  that  the  effect  of  the 
20th  section  is  to  make  all  property  upon  which  this  Act  was  intended  to  operate, 
effects  in  England,  and  that  it  becomes  for  the  purpose  of  probate  either  property  in 
England  or  propei'ty  in  Scotland,  without  any  provision  whatever  to  secure  the  rights  of 
the  Crown  in  respect  of  the  public  revenue.  It  is  suggested  that  we  are  to  perform 
a  sort  of  ancillary  part,  as  if  we  were  members  of  the  legislature,  and  are  to  supply  all 
that  may  be  necessary  to  give  effect  to  this  construction  of  the  Act.  But  we  cannot 
do  so.  We  must  treat  this  act  of  parliament  as  providing  for  that  which  is  found  in 
it  and  nothing  more.  It  is  intended  to  relieve  persons  who  take  out  probate  in 
England  from  the  necessity  of  also  proving  the  will  in  Scotland,  if  there  is  no  other 
personal  property  in  Scotland,  except  shares  in  such  undertakings  as  the  Act  relates 
to.  The  proof  may  be  either  in  Scotland  or  in  England  ;  and  the  question  is,  whether 
the  party  is  not  still  bound,  under  the  38th  section  of  the  48  Geo.  3,  c.  149,  to  [350] 
exhibit  an  inventory  and  give  to  the  Crown  the  benefit  of  the  stamp  which  is  to  be 
impressed  upon  it.  I  think  that  he  is.  In  this  case,  if  we  put  together  the  duty  on 
the  York  probate  and  the  duty  on  the  Canterbury  probate,  there  is  enough  to  cover 
the  whole  of  the  Scotch  property.  But  that  might  not  have  been  the  case.  The 
probate  duty  is  not  made  precisely  a  duty  for  every  pound  ;  but  it  proceeds  by  stages, 
like  many  other  matters  of  revenue,  as  for  instance  the  stamps  upon  bonds,  bills  of 
exchange,  conveyances,  and  other  instruments.  Here  it  is  said  that  the  duty  has 
been  paid,  because,  if  the  parties  were  allowed  to  include  it  in  the  English  probate, 
the  York  probate  would  cover  it,  since,  adding  the  value  of  the  shares  to  the  York 
property,  the  whole  would  not  have  been  more  than  100,0001.  If  probate  were  taken 
out  in  the  province  of  Canterbury  for  under  100,0001.,  there  being  but  90,0001.  and 
a  few  odd  pounds  in  Canterbury,  the  executor  would  not  be  entitled  to  take  out 
probate  in  York  without  paying  the  duty  on  personal  property  in  the  province  of  York, 
if  it  happened  that  the  York  property  would  be  covered  by  the  duty  on  the  Canterbury 
probate.  The  same  rule  applies  here.  The  property  in  Scotland  must  pay  its  duty 
there,  the  property  in  York  must  pay  its  duty  in  York,  and  the  property  in  Canterbury 
must  pay  its  duty  in  Canterbury.  The  duty,  therefore,  has  not  been  paid  here.  The 
8  &  9  Vict.  c.  17,  s.  20,  was  really  intended  to  give  facility  to  transfer  the  shares  at 
the  office  where  the  shares  are  to  be  transferred,  and  it  was  not  intended  to  have  the 
slightest  effect  upon  either  the  payment  of  the  duty,  or  the  exhibiting  the  inventory, 
or  to  touch  the  revenue  in  any  way. 

Martin,  B.  At  first  I  had  considerable  doubt  about  this  case,  but  the  argument 
of  the  Attorney  General  has  perfectly  satisfied  me.  Two  points  were  made  by  Mr. 
Manisty  ;  the  first  was  that  the  shares  were  bona  notabilia  [351]  here.  I  apprehend 
that  he  has  entirely  failed  in  that,  and  that  they  are  not.  It  is  clear  that  by  the  19th 
section  of  the  8  &  9  Vict.  c.  17,  the  evidence  of  title  to  these  shares  is  the  register  of 
shareholders,  and  that  being  in  Scotland  this  property  is  located  in  Scotland ;  and 
considering  that  this  act  of  parliament  was  passed  in  the  year  1845,  which  is  eleven 
years  after  the  decision  of  The  Attorney  General  v.  Hope  (1  C.  M.  &  E.  530),  I  have  no 
doubt  it  was  framed  upon  the  basis  that  the  law  as  there  laid  down  was  the  acknow- 
ledged law.  The  probate  does  not  affect  personal  property  located  out  of  England, 
and  the  probate  duty  does  not  attach  upon  such  property.  Then  comes  the  question, 
what  is  the  true  construction  of  the  20th  section  of  this  act  of  parliament?  A  Scotch 
will  of  personalty  is  analogous  to  an  English  will  of  realty,  over  which  a  probate  court 
has  no  jurisdiction.  The  will  of  itself  confers  the  title  on  the  devisee.  The  20th 
section  enacts,  that  upon  the  production  of  the  testament  testamentary,  the  secretary 
of  the  Company  shall  make  an  entry  in  the  register  of  transfers,  that  the  person  who 
is  entitled  under  that  testament  testamentary  is  the  owner  of  these  shares,  and  that 
the  production  of  the  probate  of  the  will  in  England  shall  have  the  same  effect.  This 
section  therefore  does  nothing  more  than  dispense  with  the  necessity  of  producing  the 
original  will,  and  render  it  sufficient  to  produce  the  English  probate  to  the  Secretary 
of  the  Company ;  and  the  object  was  to  prevent  the  trouble  and  inconvenience  of 
taking  the  original  will  into  Scotland  where,  if  the  testament  testamentary  was 
required  to  be  produced,  it  would  be  incumbent  to  produce  the  will  itself.  Therefore 
it  gave  to  the  production  of  the  English  probate  the  same  effect  as  to  that  of  the 
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testament  testamentary.  That  being  so,  it  seems  perfectly  obvious  on  looking  at  the 
38th  section  of  the  [352]  48  Geo.  3,  c.  149,  that  the  inventory  on  which  the  stamp  is 
to  be  impressed  is  a  wholly  independent  matter ;  and  that  if  a  person  claiming  under 
a  Scotch  will,  or  under  a  testament  testamentary,  produces  it  to  the  secretary  of  the 
railway  Company  immediately  after  the  testator's  death,  it  becomes  obligatory  upon 
him,  within  six  months  (and  perhaps  before,  for  probably  the  procuring  the  name  of 
the  executor  to  be  put  on  the  registry  would  be  intermeddling  or  intromitting  with 
the  property  in  Scotland),  to  exhibit  an  inventory,  and  to  pay  the  duty  upon  it. 
I  think  that  this  is  the  true  construction  of  the  acts  of  parliament,  and  that  the  '20th 
section  of  the  8  &  9  Vict.  c.  1 7,  puts  persons  who  have  obtained  probate  in  England 
upon  the  same  footing  as  executors  acting  on  a  testament  testamentary  in  Scotland  ; 
and  that  the  duty  is  payable  in  Scotland,  and  the  inventory  must  be  exhibited  in  the 
proper  Commissary  Court  there. 

Watson,  B.  I  am  of  opinion,  that  the  Crown  is  entitled  to  judgment.  I  confess 
I  never  had  any  doubt  upon  the  point.  By  the  38th  section  of  the  48  Geo.  3,  c.  149, 
the  inventory  must  be  exhibited  upon  the  intromitting  with,  or  entering  upon  the 
possession  or  management  of  the  estate  or  effects  in  Scotland,  or  at  all  events  within 
six  months  after  the  executor  taking  upon  himself  the  settlement  or  the  management 
of  the  estate  ;  and  this  information  is  for  not  filing  an  inventory  within  the  six  months. 
The  special  verdict  finds  that  probate  has  been  obtained  in  England,  and  probate  duty 
paid  here.  The  mode  in  which  probate  duty  is  collected  in  Scotland  is,  not  by  a 
probate  granted  in  Scotland  or  any  proceeding  analogous  to  a  probate,  but  an 
inventory  is  required  to  be  filed,  stating  the  amount  of  the  property,  upon  which  the 
duty  is  to  be  calculated  and  paid.  Now,  inasmuch  as  it  would  be  necessary,  in  trans- 
ferring the  [353]  property  after  the  death  of  the  shareholder,  to  produce  the  will  in 
Scotland  and  give  other  evidence  to  the  railway  Company,  this  enactment  is  made  by 
the  20th  section  of  8  &  9  Vict.  c.  17  : — "The  probate  of  the  will,  or  the  letters  of 
administration,  or  an  official  extract  therefrom,  obtained  from  any  Prerogative  Court 
if  granted  in  England,  or  a  testament  testamentary,  or  a  testament  dative  if  expede 
in  Scotland,  or  an  official  extract  thereof,  shall  together  with  such  declaration  be 
produced  to  the  secretary ;  and  upon  such  production  in  either  of  the  cases  aforesaid 
the  secretary  shall  make  an  entry  of  the  declaration  in  the  said  register  of  transfers." 
Now,  supposing  there  had  been  no  probate  in  England,  in  what  mode  would  the 
transfer  have  taken  place  1  The  shares  would  have  been  transferred  on  the  production 
in  Scotland  of  the  testament  testamentary  with  the  declaration.  The  section  in 
question,  in  order  to  prevent  the  inconvenience  of  bringing  a  will  from  London  to  pass 
a  few  shares  in  Scotland  provides,  that  the  probate  when  produced  with  the  proper 
declaration,  shall  be  the  evidence  upon  which  the  transfer  is  to  take  place,  and  nothing 
more.  By  the  acts  of  parliament  regulating  probate  duty,  it  is  simply  payable  upon 
the  property  situate  within  the  province  or  diocese  wherein  the  probate  is  granted. 
The  power  of  the  ordinary  is  not  with  respect  to  the  person,  but  with  respect  to  the 
goods — he  does  not  grant  probate  with  respect  to  the  individual,  but  with  respect  to 
the  goods  within  the  diocese  or  province.  The  Act  does  not  provide  that  these  shares 
are  to  have  their  situs  in  Canterbury,  although  the  railway  is  in  Scotland  ;  therefore, 
its  meaning  is  simply  this,  if  a  testator  has  bona  notabilia  in  England,  and  the 
executors  obtain  probate  in  England,  that  when  produced  shall  be  evidence  to  satisfy 
the  secretary,  and  on  which  he  is  to  make  the  transfer.  It  was  not  intended  in  any 
way  to  abrogate  the  force  and  effect  of  the  [354]  act  of  parliament  on  which  the 
Crown  collects  the  duty  in  Scotland.  Nay,  more,  if  the  testator  had  no  property  in 
England,  and  these  shares  in  Scotland  were  all  the  property  he  possessed  in  the  world, 
the  ordinary  would  have  had  no  jurisdiction.  The  intention  was  merely  to  facilitate 
the  mode  of  transferring  the  shares  in  Scotland,  and  for  that  reason,  I  think  that  the 
right  to  have  the  inventory  exhibited  in  Scotland  still  remains,  and  therefore  the  Crown 
is  entitled  to  our  judgment. 

Judgment  for  the  Crown. 
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Ex  PARTE  Cross.  June  2,  1857. — This  Court  will  grant  a  rule  calling  on  a  com- 
mitting magistrate  to  shew  cause  why  a  writ  of  habeas  corpus  should  not  issue  to 
bring  up  a  prisoner,  in  order  that  the  validity  of  the  warrant  of  commitment  may 
be  discussed  on  shewing  cause. 

[S.  C.  26  L.  J.  M.  C.  201.] 

Haddleston  moved  for  a  rule  calling  upon  Thomas  Bent  Esq.,  (the  committing 
magistrate)  to  shew  cause  why  a  writ  of  habeas  corpus  should  not  issue  directed  to 
the  keeper  of  the  house  of  correction  at  Derby,  commanding  him  to  have  the  body  of 
the  said  Thomas  Cross  and  the  original  warrant  of  commitment  of  the  said  Thomas 
Cross  before  this  Court  on  a  day  to  be  named. 

In  support  of  the  application  it  was  stated  that  a  writ  of  habeas  corpus  had  been 
previously  obtained,  which  the  gaoler  had  refused  to  obey,  on  the  ground  that  he  had 
not  received  the  expences  of  the  conveyance  of  the  prisoner  to  Westminster  (31  Car.[2, 
c.  2,  s.  2),  under  the  statute,  and  it  was  urged  that  the  validity  of  the  commitment 
might  be  discussed  on  shewing  cause ;  and  the  case  of  In  re  Elizabeth  Jones  (7  Exch. 
586)  referred  to.  [Pollock,  C.  B.  In  the  case  of  Ex  parte  Martins  (9  Dowl.  194)  my 
brother  Patteson  was  informed  by  one  of  the  officers  of  the  Crown  Office  that  it  was 
never  the  practice  to  waive  [355]  the  necessity  of  a  party's  appearing  before  the  Court 
on  a  habeas  corpus,  where  the  validity  of  a  commitment  is  to  be  discussed,  and  though 
he  regretted  that  the  defendant  should  be  put  to  the  expence  of  a  habeas  corpus,  he 
said  that  he  could  not  alter  the  practice  in  that  particular.  However,  we  have 
adopted  a  different  practice.  It  is  very  much  in  ease  of  a  poor  man  who  thinks  he 
has  a  right  to  be  discharged,  if  the  expences  which  would  be  incurred  in  causing 
him  to  be  brought  up  under  a  habeas  corpus  under  31  Car.  2,  c.  2,  s.  2,  can  be  saved 
to  him. (a)] 

Rule  accordingly. 

The  original  warrant  of  commitment  bore  date  the  4th  of  May  ;  but  it  appeared 
that  on  the  21st  of  May  an  amended  warrant  of  commitment  had  been  lodged  with 
the  gaoler,  which  was  unobjectionable. 

C.  G.  Merewether  now  shewed  cause  upon  these  grounds  on  behalf  of  the 
magistrate. 

Huddleston  argued  in  support  of  the  rule,  and  referred  to  Chaney  v.  Payne 
(1  Q.  B.  712). 

Per  Curiam,  The  rule  must  be  discharged.  The  case  of  The  Queen  v.  Richards 
(5  Q.  B.  926)  is  a  conclusive  authority. 

Rule  discharged. 

[356]  COLLETT  V.  Foster.  June  9,  1 857.— Trespass  for  false  imprisonment.  Pleas  : 
Not  guilty,  and  justification  under  a  ca.  sa.  Replication,  to  second  plea.  That 
the  ca.  sa.  was  irregularly  obtained,  and  set  aside  for  irregularity.  It  was  proved 
at  the  trial  that  judgment  having  been  entered  up  against  the  plaintiff',  on  a 
warrant  of  attorney,  for  601.  given  to  the  defendant  to  secure  the  payment  of  a 
debt  by  instalments  of  which  less  than  201.  were  due,  the  defendant's  attorney 
caused  the  plaintiff  to  be  arrested  under  a  ca.  sa.,  indorsed  to  levy  211.  10s. 
The  defendant  having  been  informed  that  the  plaintiff  had  been  arrested  by  a 
person  who  had  joined  in  the  warrant  of  attorney,  wrote  a  letter  in  answer  not 
denying  that  such  arrest  had  taken  place  by  her  authority.  The  writ  was  after- 
wards set  aside  by  order  of  a  Judge.  Held,  first,  that  the  replication  was  proved. 
Secondly,  that  the  defendant  was  liable  in  trespass  for  the  act  of  her  attorney 

(a)  In  Chitty's  General  Practice,  vol.  1,  p.  693,  it  is  said :  "  The  course  formerly 
was  to  bring  up  the  party  into  Court  in  all  cases  however  great  the  distance  ;  but  of 
late,  where  the  Court  thinks  fit,  upon  having  affidavits  of  poverty  or  inability  to 
travel,  they  will  grant  a  rule  to  shew  cause  and  decide  upon  motion  whether  the 
party  shall  be  discharged  or  bailed,  and  if  the  latter,  will  direct  the  bail  to  be  taken 
before  a  magistrate  in  the  neighbourhood " :  Rex  v.  Jones,  1  B.  &  Aid.  209 ;  Rex  v. 
Massey,  6  M.  &  Sel.  108. 
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in  improperly  causing  the  plaintiff  to  be  arrested.  (Dubitante,  Bramwell,  B.) 
Thirdly,  that  there  was  evidence  to  go  to  the  jury  that  the  defendant  had 
authorized  the  arrest. 

rS.  C.  26  L.  J.  Ex,  412 ;  5  W.  R.  790.     Discussed,  Smith  v.  Real,  1882, 

9  Q.  B.  D.  344.] 

Trespass.  The  declaration  stated  that  the  defendant  assaulted,  arrested,  imprisoned 
and  beat  the  plaintiff,  whereby  the  plaintiff  was  injured  in  credit  and  reputation, 
and  put  to  expense. 

Pleas,  First :  Not  guilty.  Secondly  :  Justification  under  a  writ  of  ca.  sa.,  in 
an  action  in  which  the  now  defendant  was  plaintiff. 

Replication  to  the  second  plea.  That  the  ca.  sa.  was  irregularly  obtained  and  was 
set  aside  for  such  irregularity. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  sittings  after  last  term,  it 
appeared  that  the  defendant  had  lent  301.  to  the  plaintiff  and  a  Mrs.  Bass,  payable 
by  instalments  of  41.  a  month,  for  which  they  had  given  a  warrant  of  attorney  to 
enter  up  judgment  for  601.  Some  instalments  being  due  amounting  to  181.,  judgment 
was  signed  for  the  sum  of  601.,  and  on  the  26th  of  February  a  ca.  sa.  issued,  indorsed 
to  levy  211.  10s.,  under  which  the  plaintiff  was  arrested  and  carried  to  Whitecross 
Street  Prison.  Mrs.  Bass  stated  that  she  had  paid  a  sum  of  61.,  leaving  121.  only 
due,  and  that  she  wrote  to  the  defendant  to  inform  her  that  Lewis  her  attorney  had 
wilfully  or  by  mistake  caused  the  plaintiff  to  be  arrested.  The  defendant  wrote  the 
following  letter  in  answer — "  In  reply  to  your  letter,  I  beg  to  say  that  I  have  seen 
Mr.  Lewis,  and  your  cause  of  complaint  arises  from  mis-[357]-understjinding  the 
business  arrangements.  Mr.  Lewis  had  always  been  ready  to  allow  the  61.,  but  the 
understjinding  was  that  such  allowances  should  not  occur  until  Mr.  Butler's  bill  for 
121.,  which  is  now  di.shonoured,  had  been  paid  ;  but  to  save  Mr.  Collett  any  trouble, 
Mr.  Lewis  has  instructed  the  attorney  to  allow  the  supposed  overcharge,"  On 
affidavits  shewing  that  in  fact  201.  was  not  due  to  the  defendant,  on  the  14th  of 
March  an  order  was  made  by  Coleridge,  J.,  setting  aside  the  ca.  sa.  on  that  ground, 
and  the  plaintiff  was  discharged  from  prison. 

At  the  close  of  the  plaintiffs  case,  the  defendant's  counsel  urged  that  the  defen- 
dant had  not  herself  committed  any  illegal  act,  and  that  she  was  not  liable  for  an 
illegal  act  done  by  her  attorney  unless  it  was  shewn  that  she  expressly  authorized  it. 
The  learned  Judge  told  the  jury  that  in  his  opinion  the  imprisonment  was  illegal,  and 
that  the  plaintiff  was  entitled  to  damages,  but  he  left  it  to  them  to  say  whether  upon 
the  evidence  they  thought  that  the  defendant  had  authorized  the  arrest.  The  jury 
found  a  verdict  for  the  plaintiff. 

Hawkins,  in  the  present  term,  obtained  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  had,  on  the  ground  that  the  learned  Judge  misdirected  the  jury  on  the 
plea  of  not  guilty,  in  telling  them  that  there  was  evidence  of  the  liability  of  the 
defendant  and  also  in  directing  them  that  the  arrest  under  the  circumstances  afforded 
a  ground  of  action  ;  that  the  ca.  sa.  was  not  irregular  but  simply  erroneous,  and  that 
the  learned  Judge  ought  to  have  directed  the  jury  that  an  arrest  under  it  afforded 
no  ground  of  action,  and  that  the  verdict  was  against  the  evidence. 

Shee,  Serjt.,  and  Unthank  now  shewed  cause.  First :  as  to  the  plea  of  not  guilty. 
The  letter  of  the  defendant  was  evidence  that  the  client  was  cognizant  of  all  that  was 
done.  But  if  that  were  not  so,  a  client  is  answerable  for  the  [358]  act  of  his  attorney 
as  if  it  were  his  own.  It  makes  no  difference  that  the  ca.  sa.  was  illegal :  Barker  v. 
Braham  (2  W.  Bl.  866).  [Pollock,  C.  B.  A  man  who  employs  an  attorney  to  act 
for  him  in  a  cause  in  one  of  the  superior  Courts,  employs  him  to  represent  him  in 
every  stage  of  the  cause.  What  the  attorney  does  is  the'act  of  the  client,]  Jarmain 
V,  Hooper  (6  Man.  &  G.  827)  is  an  authority  to  that  effect.  [Bramwell,  B,  This  is 
not  the  case  of  a  thing  which  might  have  been  done  but  was  done  irregularly ;  it  was 
an  act  wholly  illegal.  Can  a  client,  who  gave  no  instructions  to  an  attorney  to  do 
such  an  act,  be  rendered  liable  for  it  1]  Secondly,  the  replication  was  proved  and  is 
a  good  answer  to  the  plea.  It  is  well  established,  that  if  a  writ  is  set  aside  on  the 
ground  of  irregularity  it  is  the  same  as  if  it  had  never  existed :  Prentice  v.  Harrison 
(4  Q.  B.  862).  It  is  not  necessary  to  consider  whether  that  case  was  rightly  decided ; 
and  whether  it  is  not  enough  to  shew  that  the  writ  has  been  set  aside  by  a  Judge's 
order,  in  order  to  sustain  the  replication.     Here  it  appears  that  the  ca,  sa.  was  set 
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aside  on  the  ground  that  201.  was  not  due.  That  was  an  irregularity  only  :  Blew  v. 
Steinuu  (11  Exch.  440).  It  cannot  be  said  that  this  writ  was  set  aside  on  the  ground 
of  error.  There  is  no  error  on  the  record ;  the  writ  was  regular  and  followed  the 
judgment,  and  the  indorsement  was  not  erroneous  but  irregular :  K.  Hil.  T.  1853, 
r.  76. 

Hawkins,  in  support  of  the  rule.  The  arrest  in  the  present  case  was  illegal,  not 
irregular.  [Martin  B.  Would  the  action  have  been  sustainable  if  the  writ  had  not 
been  set  aside.]  The  attorney,  and  not  the  client,  is  the  party  liable  for  an  act  of 
this  sort.  It  will  not  be  found  in  any  of  the  cases,  that  the  client  has  been  held  liable 
for  acts  done  by  the  attorney  under  process  which  was  wholly  void.  [359]  The  7  &  8 
Vict.  c.  96,  s.  57,  forbids  the  issuing  of  a  ca.  sa.  upon  any  judgment  in  any  action  for 
the  recovery  of  any  debt  where  the  sum  recovered  shall  not  exceed  201.  The  act  of 
the  attorney  is  similar  to  that  of  a  servant  who,  while  driving  his  master's  coach, 
of  his  own  accord  strikes  a  person  with  his  whip ;  for  that  the  master  would  clearly 
not  be  liable.  The  general  rule  is,  that  a  principal  is  not  liable  in  trespass  for  the  act 
of  his  agent,  unless  he  authorized  it  beforehand  or  subsequently  consented  to  it,  with 
knowledge  of  what  had  been  done.  Accordingly  in  Freeman  v.  Rosher  (13  Q.  B.  780), 
in  an  action  of  trespass  against  a  landlord,  where  it  appeared  that  he  gave  a  broker  a 
warrant  to  distrain  for  rent,  and  the  broker  took  away  and  sold  a  fixture  and  paid 
the  proceeds  to  the  defendant,  who  received  them  without  inquiry,  but  without  know- 
ing that  anything  irregular  had  been  done,  it  was  held  that  the  action  was  not  sus- 
tainable. [Unthank.  This  was  a  debt  payable  by  instalments ;  therefore  the  attorney 
must  have  taken  his  instructions  from  his  client  as  to  the  sums  paid.] 

Pollock,  C.  B.,  now  said — We  are  of  opinion  that  the  rule  for  a  new  trial,  must 
be  discharged.  The  action  was  against  the  client  for  misconduct  in  a  suit  by  the 
attorney.  The  case  of  Barker  v.  Braham  (2  W.  Bl.  866)  is  directly  in  point;  and  if 
I  were  disposed  to  differ  from  the  principle  there  laid  down,  I  should  still  feel  myself 
bound  by  that  decision.  I  think  there  is  a  great  distinction  between  employing  an 
attorney  who  represents  the  parties  in  a  suit,  and  employing  a  contractor  to  do  work, 
such  as  building  a  house.  In  the  latter  case,  the  employer  is  not  liable  for  the  acts 
of  the  contractor :  the  contractor  is  responsible  and  the  employer  is  not ;  but  it 
certainly  has  always  been  held,  and  I  am  not  aware  that  in  any  text  book  or  in  any 
case  there  will  be  found  a  single  exception  to  the  rule,  that  a  [360]  person  is  liable 
for  the  acts  of  his  attorney  in  the  conduct  of  a  suit  at  law  brought  under  his  authority. 
He  gives  to  the  attorney  the  right  to  represent  him,  and  he  is  responsible  for 
whatever  the  attorney  does.  Such  is  the  law,  and  we  are  not  competent  to  change  it. 
Were  it  otherwise,  the  letter  which  has  been  referred  to  clearly  shews  that  the  defen- 
dant knew  what  her  attorney  was  doing,  that  she  left  him  to  follow  his  own  course, 
and  that  the  conduct  of  the  attorney  was  very  much  governed  by  communication  with 
her  personally.  That  would  make  the  defendant  liable  (apart  from  the  question  of 
law)  in  point  of  fact. 

Martin,  B.  I  am  of  the  same  opinion.  I  believe  it  has  been  long  settled,  that 
when  a  defendant  has  been  arrested  under  a  writ  of  ca.  sa.,  which  is  afterwards  set 
aside,  the  sheriff  can  justify  under  the  writ,  but  the  plaintiff  in  the  suit  is  responsible 
in  trespass.  I  always  thought  that  Barker  v.  Braham  (2  W.  Bl.  866)  had  settled  that 
point,  and  I  was  pi'epared  to  have  told  the  jury  at  the  trial  that  the  defendant  was 
liable  upon  that  ground.  But  then  there  was  the  defendant's  letter,  and  I  thought  it 
better  to  ask  the  jury  whether  they  did  not  think  that  the  defendant  had  authorized 
the  issuing  of  the  writ.  A  client  is  responsible  for  a  writ  issued  on  his  behalf  by  his 
attorney.  To  make  a  distinction  between  writs  set  aside  on  the  ground  of  irregularity 
and  on  the  ground  of  their  not  being  warranted  by  the  statute  i-eferred  to,  would 
introduce  difficulties.  If  the  writ  issued  in  course  of  law,  and  was  set  aside,  I 
should  be  prepared  to  hold  the  client  liable.  Here  the  writ  was  set  aside  by  an 
order  of  my  brother  Coleridge  ;  whether  he  was  wrong  or  right,  is  a  matter  with 
which  the  Judge  at  Nisi  prius  has  no  concern.  All  that  he  has  to  do  is,  to  see  that 
the  Judge  had  authority  to  act.  Once  set  [361]  aside,  the  operation  of  the  writ  for 
the  protection  of  the  party  is  at  an  end. 

Bramwell,  B.  I  concur  with  the  rest  of  the  Court,  though  not  without  some 
misgiving.  Upon  the  question  as  to  the  replication,  I  am  inclined  to  think  the 
material  point  is,  whether  the  writ  was  set  aside  or  not.  As  to  the  case  of  Frentice 
V.  Harrison  (4  Q.  B.  852),  there  may  be  some  doubt  whether  the  rule  there  laid  down 
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is  correct.  It  appears  to  me  that  the  effect  of  this  replication  is  to  traverse  the  writ, 
by  shewing  that  it  was  quashed  and  annulled  by  the  Court  from  which  it  issued.  As 
to  the  question  upon  the  plea  of  not  guilty,  the  plaintiff  proved  that  a  writ  issued  in 
a  suit  in  which  the  defendant  was  a  party,  and  that  the  defendant's  attorney  issued 
it.  Then  the  question  arises,  is  the  client  liable  for  an  act  of  the  attorney  which  he  was 
not  authorized  by  law  to  do  ?  I  cannot  distinguish  this  case  in  principle  from  Freetnan 
V.  BosJier  (13  Q.  B.  780).  The  client  may  be  liable  if  the  attorney  act  inadvertently 
or  ignorantly.  If  a  fi.  fa.  is  set  aside  as  being  merely  irregular  the  client  is  doubtless 
liable.  But  can  this  defendant  be  made  liable  for  an  act  which  she  cannot  be 
supposed  to  have  authorized  her  attorney  to  do  1  I  have  a  great  desire  in  all  cases 
to  make  the  actual  wrong  doer  alone  responsible,  and  to  limit  the  doctrine  of 
"  respondeat  superior."  Here  it  is  clear  that  the  attorney  might  have  been  sued.  I 
cannot  altogether  concur  in  the  grounds  of  the  judgment  upon  this  point,  but  I  agree 
that  the  rule  must  be  discharged  on  the  ground,  that  the  defendant  when  written  to 
by  a  person  who  had  a  right  to  put  a  question  to  her,  in  her  answer  does  not  deny 
that  the  writ  of  ca.  sa.  was  issued  by  her  authority.  I  think  that  is  evidence  for  the 
jury  though  it  is  very  probable  that  the  defendant  did  not  know  that  the  writ 
was  wrong. 

[362]  Watson,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I 
have  always  understood,  that  where  a  party  employs  an  attorney,  and  judgment  is 
obtained  and  execution  issued,  and  that  execution  set  aside  on  the  ground  of  irregu- 
larity, then  the  client  is  liable  for  any  act  of  trespass  under  that  process.  The  writ  is 
a  justification  to  the  officer  but  not  to  the  party.  The  attorney  who  has  gone  beyond 
his  duty  becomes  responsible  with  his  client.  An  attorney  is  a  peculiar  kind  of  agent ; 
in  the  Court  he  is  put  in  the  place  and  stead  of  the  client,  and  is  authorized  to  take 
proceedings  on  his  behalf ;  but  the  client,  who  rarely  knows  what  proceedings  the 
attorney  takes,  is  responsible.  This  principle  has  been  so  long  settled  and  laid  down 
in  the  books  that  I  do  not  wish  it  to  be  understood  that  I  entertain  the  slightest  doubt 
upon  this  subject.  Next,  is  this  a  case  of  irregularity?  Most  unquestionably  it  is. 
The  process  was  not  void.  There  are  many  cases  in  which  the  principal  is  not 
responsible,  as,  if  a  writ  issues  against  the  goods  of  A.,  and  the  sheriff  takes  the  goods 
of  B.,  the  client  would  not  be  responsible.  So  in  Freeman  v.  Rosher  (13  Q.  B.  780), 
where  a  broker  who  was  employed  to  seize  goods  took  a  fixture.  But  the  general 
rule  in  the  case  of  attorney  and  client  is,  that  when  legal  process  issues,  and  a  trespass 
is  committed,  and  the  writ  is  afterwards  set  aside,  the  principal  becomes  liable.  The 
contest  generally  is,  not  whether  the  client,  but  whether  the  attorney  is  liable. 

Kule  discharged. 

[363]  Preston  and  Others  v.  Tamplin  and  Holmes.  May  23,  1857. —  H. 
being  the  owner  of  a  steamer  sold  32-64th  shares  in  her  to  M'C.  &  Co.,  and 
agreed  that  they  should  have  the  full  and  exclusive  direction,  management  and 
control  of  the  said  steamer,  to  be  dealt  with  and  managed  by  them  as  managing 
owners  and  ship's  husbands  as  they  might  think  best  without  any  let  or  hindrance 
of  the  said  H.,  and  as  such  managing  owners  and  ship's  husbands  should  have 
5  per  cent,  on  the  gross  earnings  to  be  made  or  produced  in  any  employment 
or  service  in  which  the  vessel  might  be  engaged  by  them.  It  being  part  of  the 
agreement  that  M'C.  &  Co.  were  to  pay  to  H.  9001.  as  a  charter  for  his  32-64ths 
for  the  first  six  months,  for  which  sum  M'C.  &  Co.  were  to  have  the  entire  use 
and  control  of  the  steamer  and  all  her  earnings  for  that  period.  Eepairs  having 
become  necessary  during  the  continuance  of  the  charter.  Held,  that  under  the 
agreement  M'C.  &  Co.  had  power,  as  ship's  husbands,  to  bind  H.  by  contracts 
for  such  repairs,  and  that  such  repairs  having  been  done,  H.  was  liable  for  the 
price  to  the  persons  employed  by  M'C.  &  Co.  as  agents  for  the  parties  liable. 

[S.  C.  26  L.  J.  Ex.  346 ;  5  W.  R.  692  :  affirmed  p.  684,  post] 

Debt,  for  goods  sold,  and  on  accounts  stated. 
Plea,  by  the  defendant  Holmes.     Never  indebted. 
The  defendant  Tamplin  allowed  judgment  to  go  by  default. 

At  the  trial  before  Martin,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that  the 
action  was  brought  to  recover  the  price  of  certain  furnace  bars,  a  safety  valve,  and 
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other  like  articles  supplied  by  the  plaintiffs  to  be  used  in  repairing  the  steamer  "  Rose." 
Previously  to  March,  1856,  the  defendant  Holmes  was  the  sole  owner  of  the  "Rose." 
On  the  3rd  of  March,  1856,  the  following  agreement  was  made  between  the  defendant 
Holmes  of  the  one  part,  and  Thomas  M'Clune  and  the  defendant  Tamplin  of  the 
other  part. 

"Liverpool,  3rd  March,  1856. 

"  Memorandum  of  agreement  made  this  day  between  J.  N.  Holmes  of  the  one 
part,  and  T.  M'Clune  and  F.  A.  Tamplin  of  the  other  part.  Whereas  J.  N.  Holmes 
is  sole  owner  of  the  steamer  '  Rose/  348  tons  register,  of  the  port  of  Bristol,  subject, 
&c.  And  whereas  the  said  vessel  is  now  at  the  port  of  Glasgow,  where  she  has  been 
undergoing  repairs  and  improvements,  and  various  debts  and  demands  have  been 
incurred  amounting  to  18001.  or  thereabouts,  which  are  still  unpaid.  And  whereas 
J.  N.  Holmes  has  [364]  agreed  to  sell,  and  T.  M'Clune  and  F.  A.  Tamplin  to  purchase 
32/64th  shares,  or  one  half  share  or  interest  of  and  in  the  said  steam  vessel  *  Rose '  as 
she  now  stands,  including  all  additions  and  improvements  made  thereto  or  therein, 
and  her  apparel,  furniture,  boats  and  other  things  appertaining  or  belonging  thereto, 
at  the  sum  of  25001.,  which  is  to  be  paid,  &c.,  and  thereupon  the  said  J.  N.  Holmes 
shall  transfer  into  the  names  of  the  said  T.  M'Clune  and  F.  A.  Tamplin  as  partners, 
or  either  one  of  them,  one  full  half  share  or  interest,  or  32/64th  parts  or  shares  of 
and  in  the  said  steamer  'Rose,'  and  her  apparel  and  furniture  as  she  now  stands, 
free,  &c.  And  in  consideration  of  the  purchase  by  T.  M'Clune  and  F.  A.  Tamplin 
the  said  J.  N,  Holmes  hath  agreed  with  them  that  they  should  have  the  full  and 
exclusive  direction,  management  and  controul  of  the  said  steam  vessel  '  Rose,'  to  be 
dealt  with  and  managed  by  them,  as  managing  owners  and  ship's  husbands,  as  they 
might  think  best,  without  any  let  or  hindrance  of  the  said  J.  N.  Holmes,  and  as  such 
managing  owners  and  ship's  husband  to  have  and  be  entitled  to  by  any  way  of  com- 
mission for  their  services  in  that  behalf  the  sum  of  5  per  cent,  on  the  gross  earnings 
to  be  made  and  be  produced  in  any  employment  or  service  which  the  said  vessel  may 
be  engaged  by  them.  Now  this  agreement  witnesseth  that  for  the  considerations 
aforesaid  the  said  J.  N.  Holmes  doth  hereby  agree  to  sell  and  transfer,  and  the  said 
T.  M'Clune  and  F.  A.  Tamplin  to  purchase  and  take  one  full  half  share  of  and  in  the 
said  vessel,  being  equal  to  32/64th  parts  or  shares  therein,  at  the  sum  of  25001 ,  to  be 
paid,  &c.,  and  that  free  from  all  incumbrances.  And  the  said  J.  N.  Holmes  doth 
further  agree  and  engage  with  them,  that  he  the  said  J.  N.  Holmes  is  sole  owner  of 
the  said  vessel,  subject,  &c.  And  further,  that  the  said  T.  M'Clune  and  F.  A.  Tamplin 
shall  henceforth  be  and  become  the  managing  and  [365]  exclusive  owners  for  the 
purpose  of  employing  the  said  vessel  in  any  service  they  may  think  fit,  and  as  such 
shall  be  entitled  to  deduct,  and  take  by  way  of  commission,  the  commission  or  remune- 
ration of  5  per  cent,  on  and  from  the  gross  earning  of  the  said  vessel,  so  long  as  they 
the  said  T.  M'Clune  and  F.  A.  Tamplin  shall  remain  owners  of  32/64th  parts  or  shares 
of  the  said  vessel.  (Then  followed  a  penalty  for  nonfulfilment  of  the  agreement.)  It 
being  part  of  this  agreement  that  the  said  M'Clune  and  Tamplin  are  to  pay  the  said 
J.  N.  Holmes  9001.  (say  nine  hundred  pounds)  as  a  charter  for  his  thirty-two  sixty- 
fourth  shares  for  the  first  six  months  from  the  date  of  the  vessel  being  ready  to  receive 
her  outward  cargo  from  Liverpool,  for  which  sum  of  nine  hundred  pounds  the  said 
M'Clune  and  Tamplin  have  the  entire  use  and  controul  of  the  said  steamer  '  Rose/ 
and  all  her  earnings  for  that  period."  (Signed)         "  J.  N.  Holmes. 

"M'Clune  and  Tamplin." 

Soon  after  the  making  of  the  agreement  32-64th  shares  in  the  steamer  were  by 
arrangement  between  Messrs.  M'Clune  and  Tamplin  transferred  to  Tamplin,  and  the 
defendants  Tamplin  and  Holmes  were  duly  registered  as  joint  owners  of  the  "  Rose," 
each  being  stated  in  the  register  to  be  the  owner  of  32-64ths.  In  July,  1856,  while 
M'Clune  and  Tamplin  had  the  entire  use  and  controul  of  the  steamer,  in  pursuance 
of  the  last  clause  of  the  agreement,  her  boilers  being  in  bad  condition,  the  defendant 
Tamplin,  as  agent  for  the  parties  liable,  ordered  new  boilers  to  be  put  in,  and  the 
furnace  bars,  safety  valve,  and  other  goods,  for  the  price  of  which  the  action  was 
brought,  all  which  were  used  for  the  purpose  of  repairing  the  steamer.  The  repairs 
were  necessary,  and  such  as  are  usually  paid  for  by  owners,  and  not  by  the  charterers, 
when  ships  are  under  charter,  and  were  for  the  permanent  advantage  of  [366]  the 
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ship.  It  was  not  shewn  that  the  defendant  Holmes  was  party  or  privy  to  giving  the 
order  for  the  goods.  Upon  these  facts,  under  the  direction  of  the  learned  Judge,  a 
verdict  was  found  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  Holmes  to 
move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Milward  shewed  cause.  M'Clune  and  Tamplin  are  by  the  agreement  appointed 
managing  owners  and  ship's  husbands ;  they  were  also  the  charterers  of  the  steamer 
during  the  time  when  these  repairs  were  done.  It  is  clear  that  if  the  ship  had  been 
chartered  by  third  parties,  M'Clune  and  Tamplin  would  have  had  a  right  as  managing 
owners  to  order  these  repairs.  From  the  9001.,  which  they  were  to  pay  for  the  use 
of  the  vessel  for  six  months  they  would  have  had  a  right  to  deduct  a  moiety  of  the 
ship's  wages,  and  of  all  such  necessary  expenses  as  ordinarily  fall  on  the  owners  of  a 
ship  which  is  chartered.  Now  the  owner  of  a  ship  which  is  chartered  is  ordinarily 
bound  to  keep  it  in  a  condition  to  do  the  work  for  which  it  is  hired.  It  was  proved 
that  the  repairs  were  necessary.  As  charterers  M'Clune  and  Tamplin  were  not  bound 
to  repair,  but  as  managing  owners  and  ship's  husbands  they  had  power  to  do  what 
was  prudent,  and  in  so  doing  to  bind  the  defendant  Holmes,  who  is  therefore  liable. 

Manisty,  in  support  of  the  rule.  The  earnings  of  a  ship  are  what  she  makes  after 
paying  the  expenses  incident  to  the  ship,  such  as  wages,  repairs  and  the  like.  M'Clune 
and  Tamplin,  who  were  to  have  the  earnings  for  six  months,  must,  therefore,  pay  all 
outgoings.  The  question  of  liability  depends  wholly  upon  the  authority  which  Tamplin 
had  to  bind  his  co-owner.  Eeeve  v.  Davis  (1  A.  &  E.  312),  Mitcheson  v.  Oliver  (5  E.  & 
B.  419).  If  two  joint  owners  of  a  ship  work  [367]  her  jointly,  they  may  be  jointly 
liable  on  contracts ;  here,  however,  the  defendant  Holmes  had  given  up  the  ship  to 
M'Clune  and  Tamplin  the  charterers,  who  gave  the  order.  No  credit  was  given  to 
Holmes,  who  therefore  cannot  be  made  liable. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — We  are  of  opinion  that  the  rule  to  enter  a  nonsuit 
must  be  discharged.  The  question  turns  upon  the  effect  of  the  following  memorandum 
of  agreement :  (his  Lordship  then  read  the  agreement).  During  the  course  of  the 
six  months,  during  which  M'Clune  and  Tamplin  had  possession  of  the  vessel,  somie 
considerable  repairs  were  required.  These  repairs  were  ordered  by  the  ship's  husbands, 
and  the  question  is,  whether  Holmes  is  bound  by  the  act  of  the  ship's  husbands,  who 
were  co-owners  with  him.  We  are  of  opinion  that  as  ship's  husbands  they  had  power 
to  repair  the  vessel.  The  charterers  were  not  bound  to  repair,  and  it  may  be  that 
the  owners  were  not  under  this  agreement  bound  to  repair,  as  between  themselves 
and  the  charterers;  but  if  M'Clune  and  Tamplin,  as  ship's  husbands,  thought  it 
advantageous  for  the  owners  that  the  vessel  should  be  repaired,  we  are  of  opinion 
that  it  was  competent  to  them  to  bind  the  other  owner. 

Rule  discharged. 


[368]  The  Attorney  General  v.  Hallett.  June  10,  1857. — By  the  2Ist 
section  of  "The  Succession  Duty  Act,  1853,"  the  duty  chargeable  on  the  succes- 
sion to  real  property  shall  be  paid  by  eight  half-yearly  instalments :  "  Provided 
that  if  the  successor  shall  die  before  all  such  instalments  shall  have  become  due, 
then  any  instalment  not  due  at  his  decease  shall  cease  to  be  payable,  except  in 
the  case  of  a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a 
continuing  interest  in  such  property,  in  which  case  the  instalments  unpaid  at  his 
death  shall  be  a  continuing  charge  on  such  interest."  Held,  that  the  words 
"  competent  to  dispose  by  will "  had  reference  to  the  interest  in  the  property 
and  not  to  the  personal  capacity ;  and  therefore  that  the  duty  was  chargeable 
notwithstanding  the  successor  was  incompetent  to  make  a  will  by  reason  of 
lunacy  or  coverture. 

[S.  C.  27  L.  J.  Ex.  89.] 

This  was  an  information  by  the  Attorney  General  for  duty  payable  by  the  defen- 
dant under  "The  Succession  Duty  Act,  1853."  The  question  for  the  opinion  of  the 
Court  was  raised  by  a  special  verdict  (in  substance),  as  follows  : — 

John  Kellaway,  before  and  at  the  time  of  his  death,  was  seised  in  his  demesne  as 
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of  fee  of  and  in  certain  lands  in  the  county  of  Dorset ;  and  being  so  seised,  the  said 
John  Kellaway,  after  the  coming  into  operation  of  "The  Succession  Duty  Act,  1853," 
that  is  to  say,  on  the  21st  of  August,  1853,  died  intestate,  and  left  as  his  co-heita  him 
surviving  three  sisters,  one  niece,  and  one  nephew,  that  is  to  say,  his  sister  Lucy 
Kellaway,  spinster ;  his  sister  Martha  Bartlett,  widow ;  his  sister  Margaret  Kerslake, 
widow;  his  niece  Sarah  Hallett,  the'wife  of  the  defendant  Joseph  Hallett  (which  Sarah 
Hallett  was  the  only  child  and  heir-atlaw  of  another  sister,  theretofore  deceased,  of 
the  said  John  Kellaway) ;  and  John  Groves  the  son  of   another  sister,  theretofore 
deceased,  of  the  said  John  Kellaway.     There  became  and  was  due  to  her  Majesty, 
by  virtue  of  the  said  Act,  as  and  for  succession  duty  in  respect  of  the  interest  of  the 
said  Lucy  Kellaway  of  and  in  the  said  real  property  which  so  descended  and  came  to 
her  as  such  sister  and  co-heiress  of  the  said  John  Kellaway,  on  his  death,  the  sum  of 
111.  16s.  2d.,  payable  by  eight  equal  half-yearly  instalments  of  11.  9s.  6d.  each:  the 
first  instalment  at  the  [369]  expiration  of  twelve  calendar  months  after  the  death  of 
the  said  John  Kellaway,  and  the  seven  following  instalments  at  half-yearly  intervals 
of  six  calendar  months  each,  to  be  computed  from  the  day  on  which  the  said  first 
instalment  became  due ;  and  before  the  expiration  of  the  said  twelve  calendar  months 
after  the  death  of  the  said  John  Kellaway,  and  before  the  time  for  paj'ment  of  any 
of  the  other  instalments  had  arrived,  that  is  to  say,  on  the  11th  June,  1854,  the  said 
Lucy  Kellaway  died  intestate  and  without  being,  or  ever  having  been,  married.     The 
said  Lucy  Kellaway  from  the  time  of  the  death  of  the  said  John  Kellaway  until  her 
own  death,  continued  to  be  and  was  seised  in  her  demesne  as  of  fee  of  and  in  the  said 
share  and  interest  of  and  in  the  said  real  property,  which  so  as  aforesaid  descended 
and  came  to  her  as  the  sister  and  co-heiress  of  the  said  John  Kellaway ;  and  the  said 
Lucy  Kellaway  was  during  all  that  time  of  unsound  mind,  and  by  reason  thereof 
incompetent  to  make  a  will  or  to  dispose  of  the  said  property  thereby ;  and  she  left 
as   her   co-heirs   her   surviving  her  said    two   sisters,  the  said  Martha  Bartlett  and 
Margaret  Kerslake,  her  niece  the  said  Sarah  Hallett,  and  her  nephew  the  said  John 
Groves ;   to  whom   as   such   co-heirs   the  said  share  and  interest  of   the  said  Lucy 
Kellaway  then  and  there  came  and  descended.     After  the  death  of  the  said  Lucy 
Kellaway,  and  from  thence  continually  until,  and  at  and  after,  the  accruing  due  and 
the  demanding  of  the  instalment  of  11.  9s.  6d.  next  hereinafter  mentioned,  the  said 
share  and  interest  of  the  said  Sarah  Hallett  in  the  said  real  property  became  vested 
in  the  defendant  Joseph  Hallett,  who  in  right  of  his  wife  Sarah  Hallett,  was,  together 
with  the  said  Martha  Bartlett,  Margaret  Kerslake,  and  John  Groves,  in  the  actual 
receipt  of  and  beneficially  entitled  to  the  rents  and  profits  of  the  said  share  and  interest 
of  the  said  Lucy  Kellaway  deceased  of  and  in  the  said  real  property  ;  and  the  [370] 
defendant  did,  before  he  was  required  to  pay  the  instalment  next  hereinafter  mentioned 
in  right  of  his  said  wife  and  of  her  share  and  interest  of  and  in  the  said  rents  and 
profits,  actual I3'  receive  to  his  own  use  from  and  out  of  the  said  rents  and  profits  a 
sum  exceeding  the  sum  of  11.  6s.  6d.,  that  is  to  say,  the  sum  of  101.     (The  special 
verdict  then  stated  a  demand  by  the  Commissioners  of  the  Inland  Revenue  of  the 
11.  9s.  6d.,  as  the  first  instalment  due  for  succession  duty  in  respect  of  the  succession 
of  Lucy  Kellaway,  and  the  non-payment  thereof.)     The  special  verdict  then  proceeded 
to  state  that  after  the  death  of  John  Kellaway,  and  whilst  Sarah  Hallett  was  the  wife 
of  the  defendant,  there  was  due  for  succession  duty  in  respect  of  the  interest  of  Sarah 
Hallett  in  the  real  property,  which  so  descended  to  her  as  such  niece  and  co-heiress  of 
John  Kellaway,  the  sum  of  111.  16s.  2d.,  payable  by  eight  equal  half-yearly  instalments 
of  U.  9s.  6d.  each  :  that  Sarah  Hallett  paid  the  two  first  instalments,  but  before  the 
third  became  due,  that  is  to  say,  on  the  10th  of  May,  1855,  Sarah  Hallett  died,  having 
been  from  the  death  of  John  Kellaway  until  her  death  the  wife  of  the  defendant, 
and  by  reason  thereof  incompetent  to  make  a  will  of  her  continuing  interest  in  the 
said  property,  and  her  husband,  the  defendant,  survived  her ;   and  (a  child  having 
been  born)  the  defendant  became  and  was  and  still  is  tenant  by  the  courtesy  of  the 
share  and  interest  in  the  real  property,  which  so  descended  to  Sarah  Hallett  as  such 
niece  and  co-heiress  of  John  Kellaway :  that  the  defendant,  as  such  tenant  by  the 
courtesy,  was  in  the  actual  receipts  of  the  rents  and  profits :  that  he  was  required  to 
pay  the  sum  of  ll.  9s.  6d.,  as  a  third  instalment  for  succcession  duty  in  respect  of 
the  succession  of  Sarah  Hallett,  and  the  same  had  not  been  paid.     The  special  verdict 
then  stated  the  respective  amounts  of  duty  payable  on  succession  of  Lucy  Kellaway 
and  Sarah  Hallett,  and  concluded,  in  the  usual  form,  by  stating,  that  if  the  Court 
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[371]  should  be  of  opinion  that  the  defendant  was  h'able  to  pay  the  respective  amounts 
of  duty,  they  were  due  from  him.  j  m,    •     x 

The  Attorney  General  (with  whom  were  the  Solicitor  General,  Be  van  and  i  bring), 
for  the  Crown.  This  case  raises  a  question  as  to  the  meaning  of  the  words  "  com- 
petent to  dispose  by  will,"  in  the  21st  section  of  "  The  Succession  Duty  Act,  1853  ; "  (a) 
—whether  they  refer  only  to  an  interest  which  may  be  transmitted  by  will  or  the 
power  of  disposing  of  an  interest  by  will ;  or  whether  they  include  not  only  the 
interest  or  power,  but  also  the  personal  capacity  of  the  successor.  The  principle  of 
the  Succession  Duty  Act  is,  that  every  estate  is  treated  as  an  annuity  ;  and  when 
a  person  succeeds  to  an  estate,  that  is  regarded  as  a  life  interest  only,  [372]  which 
is  valued,  and  is  then  liable  to  duty  which,  for  the  ease  of  the  subject,  is  payable  by 
instalments.  It,  therefore,  became  necessary  to  provide  for  the  case  of  a  successor, 
liable  to  duty,  dying  before  all  the  instalments  were  payable  ;  and  it  was  considered 
that  this  distinction  ought  to  be  made  : — If  a  person  succeeds  to  an  estate  as  tenant 
for  life,  and  dies  before  all  the  instalments  are  paid,  his  successor  becomes  liable  to 
duty ;  and  that  duty  should  be  taken  as  a  substitute  for  the  amount  payable  by  the 
deceased  tenant  for  life  ;  but  if  the  successor,  who  is  liable  to  duty,  has  a  power  of 
disposing  of  the  fee  simple,  then  the  amount  unpaid  at  his  death  ought  to  be  regarded 
as  debt  due  from  him,  because  he  had  such  an  estate  as  he  might  have  disposed  of  by 
will.  These  considerations  shew,  that  by  the  words  "competent  to  dispose  by  will," 
the  legislature  intended  to  refer  to  the  quantum  of  interest,  and  not  the  capacity  of 
the  person.  Indeed  the  whole  tenor  and  context  of  the  21st  section  points  out,  that 
what  was  intended  to  be  referred  to  was  the  possession  of  an  interest  capable  of  being 
made  the  subject  of  testamentary  disposition  or  the  possession  of  a  power  capable 
of  being  exercised.  Suppose  a  person  succeeds  to  an  estate  as  tenant  in  tail,  the 
succession  duty  is  then  ascertained  and  it  is  payable  by  instalments  ;  but  if  the  tenant 
in  tail  dies,  without  having  barred  the  entail,  before  one  half  of  the  instalments  become 
due,  it  was  intended  that  the  unpaid  half  should  remain  a  debt  due  from  him.  There- 
fore the  words  "competent  to  dispose  by  will"  were  introduced  into  the  21st  section, 
instead  of  the  ordinary  term  "  seised  of  an  estate  of  inheritance." 

The  Court  then  called  on 

Hugh  Hill,  for  the  defendant.  Where  a  tax  is  imposed  on  the  subject,  if  there 
be  an  exception  it  ought  to  be  [373]  liberally  construed  :  Warrington  v.  Furber 
(8  East,  242).  [Pollock,  C.  B.  The  legislature  could  never  have  intended  to  make 
a  distinction  between  sane  and  insane  persons  with  regard  to  paying  a  tax.]  The 
question  is,  what  has  the  legislature  said?  By  the  2 1st  section  each  instalment  is  to 
be  paid  as  it  becomes  due,  and  it  is  provided  that  as  to  those  instalments  not  due  at 
the  time  of  the  death  of  the  successor,  they  shall  cease  to  be  payable,  "except  in  the 
case  of  a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a  continuing 
interest."  Now,  reading  those  words  according  to  their  plain  grammatical  meaning, 
they  necessarily  involve  two  things,  viz.,  capacity  in  the  person  to  make  a  will,  and 

(a)  16  &  17  Vict.  c.  51,  s.  21.  "The  interest  of  every  successor,  except  as  herein 
provided,  in  real  property,  shall  be  considered  to  be  of  the  value  of  an  annuity  equal 
to  the  annual  value  of  such  property,  after  making  such  allowances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  his  becoming  entitled  thereto  in  possession, 
or  to  the  receipt  of  the  income  or  profits  thereof  during  the  residue  of  his  life,  or  for 
any  less  period  during  which  he  shall  be  entitled  thereto ;  and  every  such  annuity, 
for  the  purposes  of  this  Act,  shall  be  valued  according  to  the  tables  in  the  schedule 
annexed  to  this  Act ;  and  the  duty  chargeable  thereon  shall  be  paid  by  eight  equal 
half-yearly  instalments,  the  first  of  such  instalments  to  be  paid  at  the  expiration  of 
twelve  months  next  after  the  successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  real  property  in  respect  whereof  the  same  shall  be  payable,  and  the 
seven  following  instalments  at  half-yearly  intervals  of  six  months  each,  to  be  computed 
from  the  day  on  which  the  first  instalment  shall  have  become  due  :  Provided  that  if 
the  successor  shall  die  before  all  such  instalments  shall  have  become  due,  then  any 
instalments  not  due  at  his  decease  shall  cease  to  be  payable,  except  in  the  case  of 
a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a  continuing  interest 
in  such  property,  in  which  case  the  instalments  unpaid  at  his  death  shall  be  a  con- 
tinuing charge  on  such  interest,  in  exoneration  of  his  other  property,  and  shall  be 
payable  by  the  owner  for  the  time  being  of  such  interest." 
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such  an  interest  in  the  property  as  to  be  capable  of  disposing  by  will  of  a  continuing 
interest.  The  Court  are  asked  to  put  this  construction  on  the  words — that  a  person 
who  is  incompetent  to  dispose  by  will  of  anything  whatever,  is  competent  to  dispose 
by  will  of  a  continuing  interest.  "  Competent "  is  a  term  well-known  in  the  law,  and 
is  constantly  used  with  regard  to  two  subjects,  viz.,  witnesses,  and  the  capacity  of 
individuals  to  make  wills.  In  Wright  v.  Tatham  (5  C.  &  F.  670)  all  the  Judges,  with 
one  exception,  use  the  words  "  competent "  and  "  incompetent "  when  speaking  of  the 
capacity  of  the  testator.  In  the  case  of  In  re  Micldethwait  (11  Exch.  452),  where  the 
question  arose  on  this  same  statute,  Parke,  B.,  said  : — "  It  is  a  well  established  rule, 
that  the  subject  is  not  to  be  taxed  without  clear  words  for  that  purpose  ;  and  also 
that  every  act  of  parliament  must  be  read  according  to  the  natural  construction  of 
its  words."  [Pollock,  C.  B.  The  ordinary  meaning  of  the  expression  "  incompetent 
to  make  a  will "  is  confined  exclusively  to  the  intellect  of  the  party,  and  not  to  his 
interest  in  the  property.  I  doubt  whether  in  any  language  it  will  be  [374]  found  to 
include  both.]  In  the  mode  in  which  the  words  are  used  in  this  section  they  do 
comprise  both.  [Martin,  B.  Suppose  A.  had  an  estate  for  life  only  and  B.  an  estate 
in  fee  simple,  would  it  not  be  correct  to  say  that  A.  was  not  competent  to  dispose 
of  this  property  by  will,  and  that  B.  was?  Pollock,  C.  B.  The  word  "competent" 
has  two  meanings,  and  as,  in  my  judgment,  it  must  mean  one  thing  or  the  other  and 
cannot  mean  both,  we  must  ascertain  in  which  of  the  two  senses  the  legislature  has 
used  it.  Now  the  very  language  of  the  2 1  st  section  imports  that  the  competency 
relates  to  the  property  and  not  the  mind  of  the  party,  because  he  must  be  competent 
to  dispose  of  a  continuing  interest :  that  is,  possessing  such  an  interest  in  the  estate  as 
to  have  the  power  of  disposing  by  will  of  a  continuing  interest.]  The  plain  meaning 
of  the  words  ought  not  to  be  departed  from,  and  the  term  "incompetent"  is  used 
in  law  with  reference  to  capacity  only.  [Martin,  B.  The  words  are  "  except  in  the 
case  of  a  successor  who  shall  have  been  competent  to  dispose  by  will  of  a  continuing 
interest:"  when  is  the  competency  to  begin  1]  At  any  time  after  the  succession 
takes  effect.  [Pollock,  C.  B.  Then  a  lucid  interval  for  a  single  hour  would  make 
the  difference  whether  the  duty  was  payable  or  not.  Martin,  B.  It  is  a  very  useful 
rule  in  the  construction  of  a  statute  to  adhere  to  its  plain  grammatical  language, 
unless  it  is  at  variance  with  the  intention  of  the  legislature  or  leads  to  a  manifest 
absurdity.  Here  it  would  be  at  variance  with  the  intention  of  the  legislature  to  be 
collected  from  the  statute  itself,  and  would  also  lead  to  manifest  absurdity,  if  the 
liability  to  this  tax  depended  on  whether  a  person  was  in  a  state  of  mind  to  make  a  will.] 
Pollock,  C.  B.  We  all  agree  that  the  Crown  is  entitled  to  judgment.  The  word 
"competent,"  used  as  it  is  here  in  connection  with  the  words  "continuing  interest," 
means  [375]  "competent  to  dispose  of  a  continuing  interest."  The  two  expressions 
being  found  together,  it  appears  to  me  that  the  legislature  intended  by  the  word 
"competent,"  merely  to  allude  to  the  power  to  make  a  will  by  reason  of  having  such 
a  command  over  the  property  as  to  be  able  to  dispose  of  it  by  will,  assuming  the 
capacity  to  make  one.  Then  assuming  that  the  successor  was  capable  of  making  a 
will,  and  competent  to  dispose  of  a  continuing  interest,  that  portion  of  the  duty  which 
is  unpaid  at  his  death  was  intended  to  be  charged  on  the  interest  which  passed  to  the 
person  next  in  succession.  The  rule  of  construction,  so  frequently  cited  by  Lord 
Wensleydale  in  this  Court,  seems  to  be  founded  on  what  was  said  by  Mr.  Justice 
Burton  in  a  case  of  fVarberton  v.  Loveland  (1  Hudson  &  Brooke's  Irish  Reports,  648). 
But  in  reality  it  is  merely  a  rule  of  common  sense ;  and  every  one  who  hears  language 
uttered  is  continually  correcting  its  imperfections  and  removing  its  ambiguity  by  the 
mere  exercise  of  ordinary  good  sense.  If  one  meaning  only  can  be  applied  to  certain 
words,  it  must  be  presumed  that  that  was  the  meaning  intended ;  but  where  the  words 
admit  of  several  meanings,  whether  in  an  act  of  parliament  or  any  other  instrument, 
if  one  of  them  leads  to  a  manifest  absurdity,  we  are  bound  to  adopt  that  meaning 
which  does  not.  Nothing  can  be  more  absurd  than  to  suppose  that  the  legislature 
intended  that  this  tax  should  be  payable  in  the  case  of  a  sane  and  not  of  an  insane 
person,  there  being  no  reason  why  it  should  not  be  paid  by  the  one  as  well  as  the 
other.  The  inconvenience  and  litigation  which  would  follow,  upon  making  the 
liability  turn  upon  whether  the  party  was  competent  to  make  a  will,  in  the  sense  of 
intellectual  competency,  is  quite  manifest.  I  differ  from  Mr.  Hill  in  respect  of  what 
may  be  called  the  grammatical  meaning  of  the  word  "  competent " :  it  may  be  used 
with  reference  either  to  the  quantity  of  estate  or  con-[376]-dition  of  intellect,  but  it 
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cannot  mean  both.  Looking  at  the  question  as  one  of  grammar  and  philology,  I 
think  it  may  be  laid  down  as  a  rule  that  when  a  word  having  two  meanings  is  used  as 
it  is  here,  it  must  be  understood  to  mean  either  one  thing  or  the  other,  but  not  both. 
Then,  the  word  "  competent "  ought  not  to  be  considered  as  meaning  two  things,  we 
have  to  say  in  which  sense  it  is  used  by  the  legislature  in  this  act  of  parliament. 
There  is  no  doubt  about  it,  because  the  language  is  not, ""  competent  to  dispose  by 

will,"  but  "  competent  to  dispose  by  will  of  a  continuing  interest ; "  and,  therefore,  it 
cannot  apply  to  a  person  who  is  incompetent  to  dispose  of  any  interest  at  all.  That 
alone  furnishes  strong  ground  for  coming  to  the  conclusion  that  the  legislature  did 
not  refer  to  the  state  of  the  successor's  mind,  but  merely  to  the  quantity  of  interest 
which  he  had  in  the  property  ;  so  that,  if  in  other  respects  he  was  capable  of  making 
a  will,  there  was  a  capacity  to  dispose  of  the  continuing  interest.  For  these  reasons, 
I  think  that  the  Crown  is  entitled  to  judgment. 

Martin,  B.  I  am  of  the  same  opinion.  I  agree  with  Mr.  Hill,  that  if  a  person 
said  to  me  that  another  was  competent  or  incompetent  to  dispose  of  his  property  by 
will,  the  first  impression  on  my  mind  would  be,  that  it  had  reference  to  the  state  of 

ntellect  of  the  party.  But  the  words  are  also  applicable  to  the  case  of  a  person  having 
an  estate  for  life  with  a  power  to  dispose  of  it  by  will ;  and  therefore  anyone  using 
that  language  with  reference  to  such  a  case,  either  in  speaking  or  writing,  would  be 
doing  so  with  perfect  propriety.  When  we  find  these  words  in  an  act  of  parliament, 
we  must  see  what  they  really  mean,  and  I  apprehend  the  first  thing  is  to  ascertain  the 
subject-matter  of  which  the  legislature  was  speaking,  and  what  was  their  intention  to 
be  collected  from  the  statute  itself.  No  one  [377]  can  doubt  the  intention  of  the 
legislature,  and  that  they  were  speaking  of  the  quantity  of  interest  and  not  of  the 
capacity  of  the  individual.  To  make  the  succession  duty  depend  on  whether  the 
individual  was  of  sane  or  insane  mind  would  be  absurd.  There  is  no  doubt  that 
the  legislature,  in  using  the  words  "competent  to  dispose  by  will  of  a  continuing 
interest,"  meant  to  refer  to  the  quantity  of  interest,  and  not  the  mental  capacity  of 
the  individual. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  desirable  in  all  cases  to  follow 
the  words  of  an  act  of  parliament  and  not  attempt  to  vary  their  ordinary  meaning. 
But  that  construction  must  be  qualified  by  the  rule  referred  to,  and  which  my  Lord 
has  properly  called  a  rule  of  common  sense.  Mr.  Hill  is  compelled  to  admit  that  the 
words  "competent  to  dispose  by  will  of  a  continuing  interest,"  include  competency  in 
respect  of  interest ;  and  he  says  that  they  also  mean  the  personal  competency  of  the 
individual,  and  therefore  if  any  successor  is  personally  incompetent  on  account  of  the 
state  of  his  mind,  he  is  within  the  proviso  of  the  section.  If  that  be  so,  I  do  not  see 
why  he  should  not  have  gone  further  and  contended,  that  if  a  successor  died  in  prison, 
where  no  pen,  ink,  or  paper  were  allowed,  he  would  also  be  within  the  proviso ;  for  in 
that  case  he  would  have  been  physically  incompetent,  as  in  this  he  was  mentally 
incompetent  to  make  a  will.  Indeed,  if  Mr.  Hill's  argument  is  good,  it  would  follow 
that  if  there  was  any  lucid  interval,  not  merely  after  the  succession  vested,  but  if  the 
party  was  ever  sane  after  he  attained  the  age  of  twenty-one  years ;  or  if  he  was  sane 
for  fifty  years  befoie  the  succession,  but  afterwards  became  insane,  those  would  be 
cases  within  the  proviso.  Again,  suppose  the  successor  was  incompetent  to  make  a 
will  by  reason  of  his  not  having  attained  the  age  of  twenty-one  years.  These  con- 
siderations shew  that  the  legislature  never  could  have  meant  what  is  contended  for  by 
Mr.  Hill.  [378]  I  do  not  see  the  ambiguity.  Suppose  the  language  had  been  this, — 
"  Except  in  the  case  of  a  continuing  interest  in  such  property  of  which  the  successor 
shall  have  been  competent  to  dispose  by  will : "  it  is  manifest  in  that  case,  that  the 
criterion  is  the  character  of  the  interest  and  not  the  mental  capacity  of  the  individual. 
So  here,  "competency"  means  a  competency  in  respect  of  interest  and  not  in  respect 
of  the  person.  We  are  not  called  on  to  deviate  from  the  natural  meaning  of  the 
words,  and  their  natural  meaning  excludes  Mr.  Hill's  interpretation.  Moreover  there 
is  this  further  difficulty  :  the  special  verdict  simply  says  that  this  lady  was  incompetent 
to  make  a  will  from  the  time  of  the  death  of  the  person  under  whom  she  took  the 
property.  But  supposing  that  before  that  time  she  was  competent,  would  she  have 
been  incompetent  to  dispose  of  a  continuing  interest  within  the  meaning  of  the 
statute  *?  So  that  the  special  verdict  does  not  bring  the  case  within  the  proviso.  I  do 
not,  however,  decide  on  that  ground ;  but  on  the  grounds  put  forward  by  my  Lord 
and  my  brother  Martin. 
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Watson,  B.  I  am  of  the  same  opinion.  The  words  "  competent  to  dispose  by 
will "  are  used  with  reference  to  a  continuing  interest ;  and  the  legislature  meant  the 
criterion  to  be,  whether  the  successor  was  possessed  of  such  an  interest  in  the  property 
that  he  could  have  created  a  continuing  interest.  It  never  could  have  been  the 
intention  of  the  legislature  that  the  question  whether  these  unpaid  instalments  should 
be  a  continuing  charge  on  the  property  should  depend  on  whether  the  successor  was 
of  sound  mind.  That  might  be  a  very  long  inquiry.  Besides,  this  strange  result 
would  follow, — the  duty  is  payable  by  instalments  at  certain  stated  periods ;  then, 
suppose  that  before  the  first  instalment  was  due,  the  successor  became  insane  and 
remained  so  for  ten  years,  after  which  he  [379]  became  of  sound  mind,  there  would 
be  no  duty  payable  while  he  was  insane,  but  it  would  be  payable  after  he  had  a  dis- 
posing mind.  Such  a  state  of  things  is  so  absurd  that  it  never  could  have  been 
contemplated  by  the  legislature.  I  think  that  the  construction  of  the  Act  is  perfectly 
clear,  and  that  our  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 

GrELEN  V.  Hall.  May  23,  1857.— By  the  6  &  7  Wm.  4,  c.  cvi.,  s.  237  (the  Eastern 
Counties  Eailway  Act),  penalties  are  made  recoverable  before  a  justice,  who  is 
authorized  to  summon  before  him  any  person  against  whom  complaint  is  made 
for  any  offence  against  a  bye-law,  and  to  proceed  therein,  &c.  By  the  238th 
section,  "  Any  officer  of  the  Company  is  empowered  to  seize  and  detain  any  person 
whose  name  and  residence  shall  be  unknown  to  him,  who  shall  commit  any  offence 
against  the  Act,  and  to  convey  him  before  a  justice  without  any  warrant,  and  the 
justice  is  required  to  proceed  immediately  to  the  conviction  or  acquittal  of  the 
offender."  The  plaintiff,  having  been  seized  and  detained  by  an  officer  of  the 
Company,  on  the  24th  of  September  was  brought  before  the  defendant,  a  justice 
of  the  peace,  for  an  alleged  offence  against  a  bye-law.  The  defendant  committed 
the  plaintiff  to  the  House  of  Correction,  by  a  warrant  in  the  Form  (0.  1)  in  the 
Schedule  to  the  Act,  11  &  12  Vict.  c.  43.  The  warrant  stated  that  the  plaintiff 
had  been  charged  on  oath  before  the  defendant,  for  having  travelled  on  the 
railway  without  having  paid  his  fare  contrary  to  a  bye-law  of  the  Company,  and 
commanded  him  to  be  taken  to  the  House  of  Correction  and  there  kept  until  the 
27th,  and  to  be  then  brought  before  the  justices  at  Petty  Sessions  to  answer  the 
charge.  On  the  25th,  the  defendant  having  ascertained  that  no  offence  had  been 
committed  sent  to  the  House  of  Correction,  and  caused  the  defendant  to  be 
discharged. — Held:  First,  that  the  defendant  was  justified,  by  the  16th  section 
of  the  11  &  12  Vict.  c.  43,  in  committing  the  plaintiff  to  the  House  of  Correction. 
— Secondly :  That  under  6  &  7  Wm.  4,  c.  cvi.,  ss.  237,  238,  a  justice  has  no 
authority  to  issue  a  warrant  before  conviction  ;  that  the  authority  to  arrest  in  the 
first  instance  is  confined  to  the  officer  of  the  Company,  and  that  the  duty  thereby 
imposed  upon  the  justice  is  forthwith,  upon  the  alleged  offender  being  brought 
before  him,  to  proceed  to  the  determination  of  the  case. — The  second  count  stated 
that  the  defendant,  a  justice  of  the  peace,  unlawfully  and  maliciously,  and  without 
reasonable  or  probable  cause,  took  the  information  of  P.  W.,  against  the  plaintiff, 
and  wrongfully,  wilfully,  maliciously,  and  without  reasonable  or  probable  cause, 
as  the  defendant  well  knew,  convicted  the  plaintiff;  that  the  plaintiff  was  thereby 
compelled  to  pay  a  sum  of  money,  and  that  upon  appeal  to  the  Quarter  Sessions 
the  conviction  was  afterwards  quashed.  A  verdict  having  been  found  for  the 
plaintiff,  the  Court  refused  to  arrest  the  judgment. 

[S.  C.  27  L.  J.  M.  C.  78 ;  5  W.  R.  757.     Dictum  adopted,  Scott  v.  Stansfield, 

1868,  L.  R.  3  Ex.  224.] 

The  first  count  of  the  declaration  stated  that  the  defendant  caused  an  assault  to 
be  made  on  the  plaintiff,  and  caused  the  plaintiff  to  be  apprehended  and  taken  to  a 
certain  prison,  and  unlawfully  kept  and  imprisoned  from  [380]  the  time  when  he  was 
so  apprehended  for  a  long  time,  to  wit,  thirty  hours,  whereby  the  plaintiff  was  pre- 
vented from  attending  to  his  necessary  affairs  and  business,  and  was  put  to  great  costs 
and  charges,  and  was  injured  in  his  reputation.  Second  count.  That  the  defendant, 
as  and  then  being  one  of  the  justices  of  the  peace  of  our  Lady  the  Queen  in  and  for 
the  Isle  of  Ely,  on  the  25th  day  of  September,  1855,  did  unlawfully  and  maliciously, 
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and  without  reasonable  and  probable  cause,  take  the  information  of  one  Peter 
Wainwright  against  him,  the  plaintiff,  for  having,  on  the  23rd  of  the  said  month  of 
September,  been  guilty  of  a  breach  of  a  certain  bye-law  of  the  Eastern  Counties 
Eailway  Company,  by  travelling  on  the  said  railway,  from  Trowse  to  Ely,  and  having 
refused  to  deliver  up  the  ticket  received  by  him,  the  plaintiff,  on  paying  his  fare,  when 
required  by  a  servant  of  the  said  railway  company  :  And  that  the  defendant,  as  and 
being  such  justice  as  aforesaid,  on  the  said  25th  of  September,  wilfully,  maliciously 
and  without  reasonable  and  probable  cause,  did  issue  a  summons  under  the  defendant's 
hand  and  seal,  directed  to  the  plaintiff,  whereby  he  was  commanded  to  appear  to 
answer  the  said  complaint  on  the  27th  of  the  said  month  of  September,  before  such 
justices  of  the  peace  for  the  said  Isle  as  might  be  then  present,  and  that  the  defendant, 
as  and  being  such  justice  as  aforesaid,  together  with  the  Eev.  Thomas  Fardell  and 
Henry  Martin,  Esquire,  two  other  of  the  justices  of  the  peace  of  the  said  Isle,  on  the 
said  27th  of  September,  wilfully,  maliciously,  and  without  any  reasonable  or  probable 
cause,  as  the  defendant  well  knew,  did  convict  and  cause  him  the  plaintiff  to  be  con- 
victed of  the  said  offence  against  the  said  bye-law  in  a  penalty  of  5s.  and  costs, 
amounting  together  to  the  sum  of  17s.  6d.,  and  which  amount  the  plaintiff  was  then 
and  there  obliged  to  pay  and  [381]  did  pay,  to  prevent  him,  the  plaintiff,  from  being 
imprisoned  for  fourteen  days  in  the  House  of  Correction  at  Ely  aforesaid,  which  said 
conviction  was  afterwards,  in  due  form  of  law,  upon  the  appeal  of  the  plaintiff  against 
the  same,  quashed  by  the  justices  of  the  peace  in  and  for  the  said  Isle,  at  the  General 
Quarter  Sessions  of  the  Peace  holden  in  and  for  the  said  Isle,  and  all  things  were  done 
necessary  to  give  validity  to  the  said  quashing,  by  which  grievances  plaintiff  not  only 
lost  the  said  money,  but  was  obliged  to  stay  for  a  long  time  at  Ely,  away  from  his 
business,  in  order  to  obey  the  said  summons,  and  was  put  to  great  costs  and  charges 
in  and  about  defending  himself  against  the  said  summons,  and  appealing  against  the 
said  conviction,  and  procuring  the  said  conviction  to  be  quashed,  &c. 

Plea:  (by  statute  11  &  12  Vict.  c.  44,  s.  10)  Not  guilty.  Whereupon  issue  was 
joined. 

At  the  trial  before  Lord  Campbell,  C.  J.,  at  the  Cambridge  Summer  Assizes,  1856, 
it  appeared  that  on  the  morning  of  Sunday,  the  23rd  of  September,  1855,  the  plaintiff, 
a  cattle  drover,  had  taken  a  ticket  from  Trowse  to  London,  by  the  Eastern  Counties 
Railway,  and  proceeded  accordingly  by  the  mail  train  towards  London.  It  was  usual 
for  persons  travelling  to  London  to  give  up  their  tickets  at  the  Stratford  Station.  On 
the  arrival  of  the  train  at  Ely,  the  plaintiff  got  out  of  the  carriage,  when  one  Taylor, 
an  inspector  on  the  railway,  whose  duty  it  was  to  take  tickets  from  passengers  going 
to  Ely,  demanded  the  plaintiff's  ticket.  There  was  a  conflict  of  testimony  as  to  the 
circumstances  under  which  this  demand  was  made,  the  plaintiff  stating  that  he  said 
his  ticket  was  for  London,  but  Taylor  stating  that  the  plaintiff,  on  being  asked,  said 
he  was  going  to  Ely.  The  plaintiff  at  first  omitted  to  produce  his  ticket,  but  ultimately 
delivered  it  to  Taylor.  The  [382]  ticket  bore  date  the  3rd  of  September.  The  error 
in  the  date  arose  from  the  stamping  machine  in  the  booking  office  at  Trowse  being 
out  of  order.  Taylor,  however,  said,  that  the  ticket  was  an  old  one,  and  refused  to 
allow  the  plaintiff  to  go  on  to  London  without  paying  his  fare.  He  then  took  the 
plaintiff  into  custody,  and  detained  him  till  Monday,  the  24th,  when  he  was  taken 
before  the  defendant,  a  magistrate  for  the  Isle  of  Ely.  The  ticket  was  handed  to  the 
defendant,  who  examined  it,  and  offeied  to  discharge  the  plaintiff  if  he  would  find 
bail  to  the  amount  of  101.,  to  answer  for  his  appearance  before  the  justices  at  petty 
sessions  on  the  following  Thursday.  The  plaintiff  not  being  able  to  get  bail,  was 
committed  to  the  House  of  Correction.     The  warrant  of  commitment  was  as  follows  : — 

To  the  constables  of  the  parish  of  the  Holy  Trinity,  in  Ely,  in  the  Isle  of  Ely,  and 
to  the  keeper  of  the  House  of  Correction,  at  Ely,  in  the  said  Isle. 

Isle  of  Ely,  to  wit.— Whereas  Thomas  Gelen,  late  of,  &c.,  was  this  day  charged  on 
oath  before  the  undersigned,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  Isle  of  Ely,  for  that  he  the  said  Thomas  Gelen  did,  on  &c.,  unlawfully  travel  in 
one  of  the  carriages  belonging  to  the  Eastern  Counties  Railway  Company  from  Trowse 
to  Ely,  without  having  first  booked  his  place  and  paid  his  fare,  contrary  to  the  bye- 
law  in  that  behalf  duly  made  and  published  by  the  said  railway  Company,  pursuant 
to  the  provisions  of  the  Act  in  that  case  made  and  provided,  and  which  said  bye-law 
was,  at  the  time  of  the  commission  of  the  said  offence,  and  still  is  in  force  against 
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the  form  of  the  statute  in  that  case  made  and  provided,  and  it  appears  to  me  to  be 
necessary  to  remand  the  said  Thomas  Gelen. 

These  are,  therefore,  to  command  you  the  said  constable  in  her  Majesty's  name, 
forthwith  to  convey  the  said  Thomas  Gelen  to  the  House  of  Correction,  at  Ely,  in  the 
[383]  said  Isle,  and  there  to  deliver  him  to  the  keeper  thereof,  together  with  this 
precept,  and  I  hereby  command  you,  the  said  keeper,  to  receive  the  said  Thomas  Gelen 
into  your  custody  in  the  said  House  of  Correction,  and  there  safely  keep  him  until 
the  27th  day  of  September  instant,  when  I  hereby  command  you  to  have  him  at  the 
Justices'  lioom  in  the  Sessions  House  at  Ely,  at  twelve  o'clock  at  noon  of  the  same  day, 
before  me  or  before  such  other  justice  or  justices  of  the  peace  for  the  said  Isle,  as  may 
then  be  there,  to  answer  further  to  the  said  charge,  and  to  be  further  dealt  with 
according  to  law,  unless  you  shall  be  otherwise  ordered  in  the  meantime,  &c. 

Given  under  my  hand,  &c.  (Signed)        George  Hall. 

On  Tuesday  morning  the  defendant,  having  ascertained  that  the  ticket  was  correct, 
sent  for  the  plaintiflF  to  the  House  of  Correction,  and  told  him  that  he  was  discharged. 
The  plaintiff  was  then  served  with  a  summons  as  he  was  leaving  the  justice  room, 
calling  on  him  to  appear  on  Thursday,  the  27th,  before  the  defendant  and  other  justices 
assembled  in  Petty  Sessions  to  answer  a  charge  of  unlawfully  refusing  to  deliver  up 
his  ticket.  The  plaintiff  having  attended  in  obedience  to  the  summons,  the  defendant 
told  the  other  magistrates  that  the  ticket  was  correct,  but  the  plaintiff  was  fined  5s., 
and  12s.  6d.  costs,  for  not  producing  it,  and  told  that  if  the  money  was  not  paid  he 
should  go  to  the  House  of  Correction  for  fourteen  days.  The  plaintiff  paid  the  17s.  6d. 
The  conviction  was  as  follows  : — 

Be  it  remembered,  &c.,  that  Thomas  Gelen,  late  of,  &c.,  is  convicted,  &c.,  before 
us,  &c.,  for  that  the  said  Thomas  Gelen,  on,  &c.,  then  being  a  passenger  upon  the 
Eastern  Counties  Railway  from  Trowse  to  Ely,  did,  at  the  railway  station  at  Ely,  in 
the  said  Isle,  unlawfully  refuse  to  deliver  [384]  up  his  ticket  when  required  by  a 
servant  of  the  said  railway  Company  authorized  to  collect  tickets  so  to  do,  contrary  to 
the  bye-law  in  that  behalf  duly  made,  &c.,  and  against  the  form  of  the  statute,  &c. 
And  we  adjudge  the  said  Thomas  Gelen,  for  his  said  offence,  to  forfeit  and  pay  5s., 
for  a  penalty,  &c.,  and  12s.  6d.  costs,  and  if  the  said  several  sums  be  not  paid  forthwith 
we  hereby  order  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  Thomas  Gelen  ;  and  in  default  of  sufficient  distress  in  that  behalf  we  adjudge 
the  said  Thomas  Gelen  to  be  imprisoned  in  the  House  of  Correction  in  the  said  Isle 
for  the  space  of  fourteen  days,  unless  the  several  sums  and  all  costs  and  charges  of  the 
said  distress  be  sooner  paid. 

Given  under  our  hands,  &c.  -       (Signed)        Thomas  Fardell. 

George  Hall. 
Henry  Martin. 

The  conviction  was  afterwards  quashed  on  appeal  to  the  Quarter  Sessions. 

At  the  close  of  the  plaintiffs  case  the  defendant's  counsel  contended  that  the 
plaintiff  must  be  nonsuited  because  as  to  the  first  count  the  defendant  had  jurisdiction 
to  remand  the  plaintiff;  and  as  to  the  second  count,  that  there  was  no  evidence  of 
malice,  and  that  want  of  reasonable  and  probable  cause  alone  was  not  evidence  of 
malice.  The  depositions  taken  before  the  defendant  on  the  24th  of  September  were 
then  put  in,  and  also  the  bye-laws  of  the  company,  made  under  the  158th  section  of 
the  6  &  7  Wm.  4,  c.  cvi.,  amongst  which  was  the  following : — 

"  No  passenger  will  be  allowed  to  take  his  seat  in  or  upon  any  of  the  Company's 
carriages,  or  to  travel  therein  upon  the  said  railways,  without  having  first  booked  his 
place  and  paid  his  fare.  Each  passenger  booking  his  place  will  be  furnished  with  a 
ticket,  which  he  is  to  shew  and  [385]  deliver  up  when  required  to  the  guard  in  charge 
of  the  train,  or  to  any  officer  or  servant  of  the  said  Company  authorised  to  inspect  or 
collect  tickets.  Each  passenger  not  producing  or  delivering  up  his  ticket  when  required 
is  hereby  subjected  to  a  penalty  not  exceeding  40s."(a) 

(a)  The  6  &  7  Wm.  4,  c.  cvi.,  s.  236,  is  as  follows : — 

"  And  be  it  further  enacted,  that  all  penalties  and  forfeitures  inflicted  or  imposed 
by  this  Act,  or  by  virtue  of  any  bye-law,  rule  or  order  made  in  pursuance  thereof  (the 
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[386]  Taylor  stated,  that  after  the  defendant  had  been  taken  into  custody  he  gave 
his  name  and  address.  Watt,  the  superintendent  of  the  railway  at  Ely,  who  was 
called  as  a  witness  by  the  defendant,  stated  that  it  was  at  his  request  that  the  second 
summons  had  been  granted  by  the  defendant.  Watt  said,  "  I  called  on  Mr.  Hall,  and 
told  him  a  mistake  had  been  committed,  and  suggested  to  him  that  the  plaintiff  should 
be  called  before  him  and  dismissed.  Mr.  Hall  at  once  said,  By  all  means.  I  told  him 
Mr.  Cross  had  suggested  that  an  information  might  be  laid  for  a  breach  of  the  bye-law 
in  refusing  to  produce  his  ticket  when  called  upon.  I  asked  Mr.  Hall's  sanction  to 
grant  an  information  and  summons  for  that  offence.  To  the  best  of  my  i-ecoUection 
Mr.  Hall  told  me  to  go  the  office  and  have  it  prepared.  He  expressed  his  regret  that 
the  evidence  as  to  the  tickets  was  not  brought  forward  on  the  previous  day.  And 
then  he  sanctioned  me  to  prepare  the  materials  for  the  new  prosecution,"  In  answer 
to  a  question  put  by  the  learned  Judge,  Watt  stated  that  the  prosecution  for  refusing 
to  shew  the  ticket  originated  with  him. 

Upon  the  first  count  Lord  Campbell  told  the  jury  that  the  imprisonment  was  lawful, 
inasmuch  as  the  defendant  was  acting  within  his  jurisdiction,  but  directed  the  jury  to 
find  the  damages.  As  to  the'  second  count,  he  said,  that  the  railway  Company,  instead 
of  acknowledging  their  mistake,  improperly  caused  a  new  proceeding  to  be  instituted 
against  the  plaintiff  for  not  delivering  up  his  ticket,  though  they  had  no  right  to  cause 
it  to  be  delivered  up  at  Ely ;  but  that  the  defendant  was  not  answerable  unless  he 
knew  or  believed  that  the  plaintiff  had  not  committed  the  offence  of  refusing  to  deliver 
up  the  ticket ;  that  in  point  of  law  the  offence  had  not  been  committed ;  that  if  the 
defendant  knew  or  believed  that  the  offence  had  not  been  committed,  and  lent  himself 
to  the  improper  conduct  of  the  Company,  [387]  they  would  find  for  the  plaintiff. 
The  jury  found  a  verdict  for  the  defendant  on  the  first  count,  but  assessed  the  damages 
contingently  at  201.,  and  they  found  a  verdict  for  the  plaintiff  on  the  second  count, 
with  51.  damages  beyond  the  taxed  costs  of  the  plaintiff,  incurred  in  procuring  the 
conviction  to  be  quashed.  Leave  was  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him  with  the  201.  damages,  and  for  defendant  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  there  was  no  evidence  of  want  of  reasonable 
and  probable  cause,  or  no  evidence  of  malice. 

manner  of  levying  or  recovery  whereof  is  not  herein  otherwise  particularly  directed), 
may  in  case  of  nonpayment  thereof  be  recovered  in  a  summary  way,  by  the  order  and 
adjudication  of  any  two  justices  of  the  peace  acting  for  the  respective  counties  afore- 
said, on  complaint  to  them  for  that  purpose  made ;  and  such  penalties  and  forfeitures 
shall  and  may  afterwards  be  levied,  as  well  as  the  costs  (if  any)  of  such  proceedings, 
on  nonpayment,  by  distress  and  sale  of  the  goods  and  chattels  of  the  respective  offenders 
or  persons  liable  to  pay  the  same,  by  warrant,  under  the  hands  and  seals  of  such 
justices,"  &c. 

Sect.  237.  "  And  be  it  further  enacted,  that  in  all  cases  in  which  by  this  Act  any 
penalty  or  forfeiture  is  made  recoverable  by  information  before  any  justice  of  the 
peace,  it  shall  be  lawful  for  the  justice  of  the  peace,  before  whom  complaint  shall  be 
made  for  any  offence  committed  against  the  provisions  of  this  Act,  or  against  any 
bye-law,  order,  or  rule  made  in  pursuance  hereof,  to  summon  before  him  the  party 
complained  against,  and  on  such  summons  to  hear  and  determine  the  matter  of  such 
complaint,  and  on  proof  of  the  offence  to  convict  the  offender,  and  to  adjudge  him  to 
pay  the  penalty  or  forfeiture  incurred,  and .  to  proceed  in  the  recovery  of  the  same, 
although  no  information  in  writing  or  in  print  shall  have  been  exhibited  before  such 
justice,  and  all  such  proceedings  by  summons  without  information  in  writing  or  in 
print,  shall  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if  an  information  in 
writing  or  in  print  had  been  exhibited." 

Sect.  238.  "And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  collector, 
surveyor,  or  other  officer  or  servant  of  the  said  Company,  and  such  persons  as  he  shall 
call  to  his  assistance,  to  seize,  and  detain  any  person  whose  name  or  residence  shall  be 
unknown  to  such  collector,  surveyor,  or  other  officer  or  servant,  who  shall  commit  any 
offence  against  the  provisions  of  this  Act,  and  to  convey  him  with  all  convenient 
despatch  before  some  justice  of  the  peace  within  whose  jurisdiction  such  offence  shall 
be  committed,  without  any  other  warrant  or  authority  than  this  Act  for  so  doing,  and 
such  justice  is  hereby  empowered  and  required  to  proceed  immediately  to  the  conviction 
or  acquittal  of  each  such  offender." 
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N.  Palmer,  in  the  following  term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiif  on  the  first  count,  on  the  ground  of  the  defendant  having  acted  without 
jurisdiction,  and  that  the  warrant  did  not  shew  any  offence  under  a  bye-law,  or  within 
the  Isle  of  Ely. 

And-in  the  same  term,  Byles,  Serjt.,  for  the  defendant,  obtained  a  rule  nisi  to  set 
aside  the  verdict  for  the  plaintiff  on  the  second  count,  on  the  ground  that  there  was 
not  an  absence  of  reasonable  and  probable  cause,  and  that  there  was  no  evidence  of 
malice :  or  why  the  judgment  should  not  be  arrested,  on  the  ground  that  no  such 
action  will  lie  against  a  magistrate  acting  judicially. 

N.  Palmer  and  J.  H.  Mills  shewed  cause  against  the  defendant's  rule. (a)     The 
second  count  charges  the  defendant  with  acting  maliciously,  and  without  reasonable 
and  probable  cause,  in  the  execution  of  his  office  as  a  justice  of  the  peace.     The 
11  &  12  Vict.  c.  44,  s.  1,  after  reciting  "that  it  is  expedient  to  protect  justices  of  the 
peace  in  the  execution  of  their  duty,"  enacts,  "  that  every  action  hereafter  to  be 
brought  against  any  justice  of  the  peace  for  any  act  done  by  him  in  the  execution  of 
his  duty  as  such  [388]  justice  with  respect  to  any  matter  within  his  jurisdiction  as 
such  justice,  shall  be  an  action  on  the  case  as  for  a  tort;   and  in  the  declaration 
it   shall   be  expressly   alleged    that  such   act  was   done   maliciously,   and    without 
reasonable  and  probable  cause ;  and  if  at  the  trial  of  such  action  upon  the  general 
issue  being  pleaded  the  plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be  non- 
suited, or  a  verdict  shall  be  given  for  the  defendant."     By  that  Act  the  legislature 
has  expressly  recognised  that  an  action  may  be  maintained   against   a  justice   of 
the  peace  under  such  circumstances  as  are  disclosed  in  the  second  count.     In  Kirby 
V.  Simpson  (10  Exch.  358)  it  was  taken  for  granted  that  such  an  action  would  lie,  and 
the  only  question  raised  was,  whether  notice  of  action  was  necessary.    The  defendant's 
counsel,  on  moving  for  this  rule,  cited  the  following  passage  from  Burn's  Justice,  tit. 
Justices  of  the  Peace,  p.  1027  (29th  edition): — "It  may  belaid  down  as  a  general 
rule  that  if  a  justice  of  the  peace  in  or  out  of  sessions  has  jurisdiction  over  the  subject- 
matter  laid  before  him,  and  acts  judicially,  he  is  not  liable  to  an  action  for  any  act 
done  under  it,  however  erroneous  the  conclusion  at  which  he  arrives  may  be.     Nor  is 
he  liable  to  an  action,  however  corrupt  or  malicious  his  motives  were  in  coming  to 
that  conclusion,  the  only  remedy  in  such  latter  case  being  by  information  at  the  suit 
of  the  Queen."     That  may  be  true  where  the  justice  is  acting  as  a  judge  of  record,  as 
at  quarter  sessions,  but  not  as  applicable  to  magistrates  in  petty  sessions.     Many -of 
the  cases  may  be  explained  on  the  ground  that  as  long  as  the  conviction  remains  in 
force  it  is  a  bar  to  an  action.    In  others,  such  as  Ackerley  v.  Parkinson  (3  M.  &  Sel.  411), 
there  was  no  evidence  of  malice.     That  was  the  ground  of  the  decision  in  Linford  v. 
Fitzroy  (13  Q.  B.  240).     Lord  Denman,  in  delivering  the  judgment  of  the  Court  in 
that  case,  says,  "  the  broad  line  of  distinction  is  [389]  this :  that  unless  the  duty  of 
the  magistrate  is  purely  and  simply  ministerial  he  cannot  be  made  liable  to  an  action 
for  a  mistake  in  doing,  or  omitting  to  do,  anything  in  execution  of  that  duty,  unless 
he  can  be  fixed  with  malice,  which  in  this  case  has  been  negatived  by  the  jury." 
In  Rex  V.  Palmer  (2  Burr.  1162),  which  was  a  rule  to  shew  cause  why  an  information 
should  not  be  exhibited  against  two  justices  of  the  peace  for  a  misdemeanor  relating 
to  the  conviction  of  a  poacher,  the  Court  assumed  that  such  an  action  would  lie. 
They  said  that  "even  where  a  justice  of  the  peace  acts  illegally,  yet  if  he  has  acted 
honestly  and  candidly,  without  oppression,  malice,  revenge,  or  any  bad  view,  or  ill 
intention  whatsoever,  the  Court  will  leave  the  party  complaining  to  his  ordinary  legal 
remedy,  or  method  of  prosecution,  by  action,  or  by  indictment."     In  Rex  v.  Fielding 
(2  Burr.  719),  on  shewing  cause  against  a  rule  for  an  information  against  a  justice  of 
the  peace,  relating  to  the  committing  of  one  Barnard,  on  a  charge  of  sending  threatening 
letters,  the  prosecutor  having  commenced  a  civil  action  was  compelled  to  elect  whether 
to  proceed  criminally  or  with  the  action.     The  non-liability  of  judges  of  courts  of 
record  for  acts  judicially  done  by  them  was  much  considered  in  Colder  v.  Halket 
(3  Moo.  P.  C.  28)  and  Taaffe  v.  Dmmes  (3  Moo.  P.  C.  36,  n.  (a)).     [Watson,  B.     These 
cases  were  discussed  and  acted  upon  in  Houlden  v.  Smith  (14  Q.  B.  841).]     In  Taylor 
v.  Nesfield  (3  E.  &  B.  724)  it  is  evident  that  the  Court  thought  that  such  an  action 
as  the  present  was  maintainable.     Erie,  J.,  said,  "  If  the  act  of  a  magistrate  is  done 
without  jurisdiction  it  is  a  trespass  ;  if  within  the  jurisdiction  the  action  rests  upon 

(a)  In  Hilary  Term,  Jan.  27.     Before  Pollock,  C.  B.,  Martin,  B.,  and  Watson,  B. 
Ex.  Div.  XllL— 6 
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the  corruptness  of  the  motive ;  and  to  establish  this  the  act  must  be  shewn  to  be 
malicious."  In  Lane  v.  Santeloe  (1  Stra.  79),  an  action  for  a  malicious  prosecution  upon 
an  indictment  for  felony  was  maintained  [390]  against  a  justice  of  the  peace  who  had 
committed  the  plaintiff.     They  also  cited  J^arton  v.  Bricknell  (13  Q.  B.  393). 

Byles,  Serjt.,  and  Couch,  in  support  of  the  rule.  First :  There  was  no  absence  of 
reasonable  and  probable  cause.  The  Company  had  power  to  make  bye-laws.  By  one 
of  these  bye-laws  each  passenger  not  delivering  up  his  ticket  when  required  is 
subjected  to  a  penalty  not  exceeding  forty  shillings.  The  plaintiff  was  fined  five 
shillings  for  not  delivering  up  his  ticket.  Though  the  defendant  formed  a  wrong 
judgment  as  to  the  meaning  of  the  bye-law,  it  cannot  be  said  that  there  was  no 
reasonable  or  probable  cause  for  his  decision. 

Secondly :  there  was  no  evidence  of  malice.  Absence  of  probable  cause  may  be 
evidence  of  malice  where  a  prosecutor  who  is  a  voluntary  agent  is  defendant,  but  not 
where  a  judge  is  defendant :  Hurley  v.  Bethune  (5  Taunt.  580). 

Thirdly :  the  judgment  must  be  arrested.  The  money  was  paid  voluntarily.  If 
it  had  been  levied  by  distress,  possibly  before  the  statute  trespass  might  have  been 
brought  after  the  conviction  had  been  quashed  at  the  Quarter  Sessions.  But  here 
no  trespass  was  committed  subsequent  to  the  conviction.  No  action  lies  against  a 
justice  for  an  act  done  by  him  in  his  judicial  capacity  and  within  his  jurisdiction, 
though  done  maliciously  and  without  reasonable  and  probable  cause,  and  though  he 
may  be  subject  to  an  indictment  or  information  at  the  suit  of  the  Crown. (c)  The 
statutes  relating  to  actions  against  justices,  43  Geo.  3,  c.  141,  and  11  &  12  Vict.  c.  44, 
are  restraining,  and  not  enabling.  Acts.  That  appears  clearly  from  the  wording  of  the 
former  Act.  The  11  &  12  Vict.  c.  44,  did  not  give  a  new  remedy  against  magistrates 
where  none  existed  before,  but  merely  changed  the  form  of  action.  [391]  [Martin,  B. 
If  an  action  will  lie  against  a  justice  of  the  peace  for  acting  maliciously  the  count 
seems  sufficient.  In  Kirhy  v.  Simpson  (10  Exch.  358),  a  case  which  was  much  con- 
sidered, all  the  Judges  appear  t6  have  thought  that  the  action  would  lie.  Watson,  B. 
I  heard  that  case  tried  before  Cress  well,  J.,  and  it  only  decided  that  assuming  the 
plaintiff's  view  of  the  case  to  be  correct,  notice  of  action  was  necessary.]  This  case 
is  distinguishable,  because  in  Kirhy  v.  Simpson  (10  Exch.  358)  there  was  a  commit- 
ment ;  but  here  there  was  no  trespass.  [Martin,  B.  No  doubt  the  payment  of  the 
five  shillings  is  essential  to  complete  the  cause  of  action  here.]  There  was  no  duress. 
Even  if  there  was  duress  there  is  no  authority  for  an  action  against  a  magistrate  for 
compelling  the  payment  of  money  by  giving  a  corrupt  judgment.  In  Linfwd  v. 
Fitzroy  (13  Q.  B.  240),  the  defendant  acted  ministerially  in  sending  the  plaintiff  to 
gaol.  [Watson,  B.  The  decision  by  the  magistrate  that  he  would  not  take  bail  was 
a  judicial  act,  and  the  form  of  action  was  for  maliciously  refusing  to  take  bail.]  In 
Eoulden  v.  Smith  (14  Q.  B.  841)  the  defendant,  the  judge  of  a  County  Court,  had  sent 
the  plaintiff"  to  gaol.  In  Ackerley  v.  Parkinson  (3  M.  &  Sel.  411,  425)  Lord  EUenborough 
says,  "The  authority  of  Lord  Coke  and  the  other  cases  supposes  that  the  judge  has 
no  jurisdiction  over  the  subject-matter  to  make  the  action  maintainable  against  him." 
In  Floyd  and  Baker's  case  (12  Rep.  24)  judges  and  justices  of  the  peace  are  put  upon 
the  same  footing  as  regards  "  the  vehement  and  violent  presumption  of  law  that  a 
justice  sworn  to  do  justice  will  not  do  injustice,"  and  the  consequent  immunity  from 
being  chargeable  with  conspiracy  for  acts  done  in  open  Court.  Accordingly,  in 
Hawkins'  Pleas  of  the  Crown,  book  ii.,  c.  8,  s.  74  (seventh  edition,  by  Leach),  it  is 
said,  "Justices  of  the  peace  are  not  punishable  civilly  for  acts  done  by  them  in  their 
judicial  capacities  ;  but  if  they  [392]  abuse  the  authority  wherewith  they  are  entrusted 
they  may  be  punished  criminally  at  the  suit  of  the  King  by  way  of  information. 
But  in  cases  where  they  proceed  ministerially  rather  than  judicially,  if  they  act 
corruptly  they  are  liable  to  an  action  at  the  suit  of  the  party  as  well  as  to  an  informa- 
tion at  the  suit  of  the  King.     That  doctrine  is  confirmed  by  Mills  v.  Collett  (6  Bing.  85). 

The  Court  having  intimated  a  desire  to  hear  the  case  further  argued  upon  the 
question  whether  judgment  ought  not  to  be  arrested  on  the  second  count. 

Couch  (with  whom  was  Byles,  Serjt.,)  was  further  heard  for  the  defendant  in 
Easter  Term.(/;)  The  question  is  whether  at  common  law  an  action  will  lie  against 
a  magistrate  who  wilfully  gives  a  wrong  judgment  on  a  matter  within  his  jurisdiction 

(c)  Burn's  Justice,  tit.  Justices  of  the  Peace,  p.  1027,  29th  ed. 

(h)  April  15.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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by  convicting  the  plaintiff,  there  having  been  no  distress  or  warrant  to  distrain,  and 
no  committal.  The  statutes  do  not  alter  the  liability  of  a  magistrate  to  such  an  action. 
In  Bacon's  Abridgment  Justices  of  the  Peace,  F.,  it  is  said,  a  justice  of  the  peace, 
"is  not  punishable  at  the  suit  of  the  party,  but  only  at  the  suit  of  the  king  for  what 
he  doth  as  judge  in  matters  which  he  hath  power  by  law  to  hear  and  determine 
without  the  concurrence  of  any  other ;  for  regularly  no  man  is  liable  to  an  action  for 
what  he  doth  as  judge."  There  is  no  distinction  between  a  judge  of  record  or  any 
other  person  exercising  judicial  functions.  In  2  Hawk.  P.  C.  c.  8,  s.  74,  no  distinction 
is  made  between  acts  done  in  sessions  or  out  of  sessions.  The  question  of  immunity 
turns  upon  whether  the  act  done  is  judicial  or  merely  ministerial.  In  Hohoyd  v.  Breare 
(2  B.  &  Aid.  473),  Lord  Tenterden  held  that  an  action  did  not  lie  against  the  steward 
of  a  court  baron,  on  the  ground  that  he  [393]  was  a  part  of  the  court  and  not  a 
minister  of  it.  [Martin,  B.  In  that  case  the  defendant  had  done  nothing  wrong.] 
In  Groenvelt  v.  Burwell  (1  Lord.  Eaym.  468),  which  was  an  action  against  the  Censors 
of  the  College  of  Physicians  for  improperly  convicting  the  plaintiff  under  the  bye-laws 
of  the  College  for  mala  praxis,  it  was  held  that  no  action  would  lie  against  the 
defendants  for  what  they  did  as  judges.  Holt,  C.  J.,  saying  ''that  the  authority 
of  the  defendants  was  absolute  to  hear  and  determine  the  offence,"  and  "  that  persons 
who  are  judges  by  law  shall  not  be  liable  to  have  their  judgments  examined  in  actions 
against  them."  [Pollock,  C.  B.  The  question  is  not  whether  a  magistrate,  who 
without  any  evidence  wilfully  and  maliciously  convicts  a  person  brought  before  him, 
is  liable  to  an  action  ;  but  whether  a  man  who  has  really  acted  as  a  judge  shall  have 
the  question  tried  before  a  jury.]  In  this  case  it  was  said  that  the  want  of  probable 
cause  was  evidence  of  malice.  Floyd  and  Baker's  case  (12  Rep.  24)  and  Dicas  v.  Lord 
Brougham  (1  Moo.  &  Rob.  307)  shew  that  there  is  no  distinction  between  a  judge  of  a 
court  of  record  and  another  judge.  The  result  of  the  authorities  is,  that  at  common 
law  magistrates  were  not  liable  except  for  trespasses.  If  a  magistrate  authorized 
a  trespass  and  had  no  jurisdiction,  or  if  there  was  no  conviction,  he  was  liable  to  an 
action  of  trespass :  if  the  conviction  was  quashed,  the  conviction  being  gone,  he  was 
left  without  protection;  therefore  the  statute  43  Geo.  3,  c.  141,  was  passed  for  the 
protection  of  a  magistrate  under  such  circumstances.  The  11  &  12  Vict.  c.  44,  does 
no  more  than  extend  the  protection  given  by  the  former  Act.  [Martin,  B.  What 
protection  would  the  magistrate  require  if  the  defendant's  contention  were  well 
founded  ?] 

In  Hilary  Term  (Jan.  29)  the  Court  called  on 

[394]  N.  Palmer  and  J.  H.  Mills  to  support  the  rule  obtained  on  behalf  of  the 
plaintiff.  First,  the  defendant  acted  without  jurisdiction.  The  warrant  of  commit- 
ment refers  to  a  bye-law  (ante,  p.  385),  but  does  not  shew  that  the  plaintiff  committed 
any  offence  against  that  bye-law,  or  within  the  Isle  of  Ely.  The  offence  charged  is, 
that  the  plaintiff  unlawfully  travelled  in  one  of  the  Company's  carriages  from  Trowse 
to  Ely  without  having  first  booked  his  place  and  paid  his  fare,  contrary  to  the 
bye-law  in  that  behalf ;  but  the  bye-law  imposes  no  penalty  for  such  an  offence.  Again, 
there  is  no  power  to  apprehend  a  person  for  an  alleged  offence  against  a  bye-law,  or  to 
issue  a  warrant  before  conviction,  but  a  summons  ought  to  have  issued.  By  the 
6  &  7  Wm.  4,  c.  cvi.,  s.  236,  all  penalties  imposed  by  any  bye-law  may  be  recovered 
by  order  of  any  two  justices  of  the  peace.  By  the  237th  section,  when  any  penalty  is 
recoverable  by  information  before  any  justice,  he  may  summon  before  him  the  party 
complained  against.  Here  there  was  no  information  or  summons.  The  238th  section 
only  enables  any  officer  or  servant  of  the  Company  to  seize  and  detain  an  offender 
whose  name  and  residence  shall  be  unknown,  for  offences  committed  against  the 
provisions  of  that  Act.  The  justice  has  no  jurisdiction  except  on  summons,  and  he 
must  then  proceed  to  the  determination  of  the  case  without  any  remand.  By  the 
1  &  2  Vict.  c.  Ixxxi.,  s.  56,  there  is  power  to  apprehend  any  person  travelling  without 
having  previously  paid  his  fare ;  but  not  for  refusing  to  deliver  up  his  ticket.  That 
enactment,  however,  has  no  application  here,  because  the  warrant  refers  to  an  offence 
against  a  bye-law,  and  the  bye-law  imposes  no  penalty  for  such  offence.  The  145th 
section  of  "  The  Railway  Clauses  Consolidation  Act,"  8  &  9  Vict.  c.  20,  does  not  affect 
the  case,  because  that  Act  only  applies  to  railways  to  be  thereafter  con-[395]-structed. 
Moreover,  there  was  no  power  to  apprehend  the  plaintiff  at  Ely,  for  he  was  a  passenger 
from  Trowse  to  London.  Secondly,  the  warrant  of  commitment  is  bad  on  the  face 
of  it.     It  purports  to  be  in  the  form  given  in  Schedule  (D.)  of  the  11  &  12  Vict.  c.  43, 
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but  it  does  not  state  any  information  or  summons,  which  by  the  12th,  13th  and  14th 
sections  of  that  Act  were  necessary  in  order  to  justify  the  remand.  The  16th  section 
only  empowers  the  justices  to  adjourn  the  hearing  of  an  information  or  complaint 
instituted  in  the  manner  prescribed  by  the  previous  sections. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  tried  before  Lord  Campbell  at  the  last 
Cambridge  Summer  Assizes.  There  were  two  counts  in  the  declaration,  the  first  for 
an  assault  and  false  imprisonment;  the  second  for  an  alleged  wilful  and  malicious 
conviction  of  the  plaintiff,  without  reasonable  or  probable  cause,  for  the  breach  of  a 
byelaw  of  the  Eastern  Counties  Eailway  Company,  by  refusing  to  deliver  up  his 
ticket. 

The  facts  proved,  so  far  as  they  are  material  to  the  present  judgment,  were,  that 
on  the  morning  of  the  23rd  of  September  last,  the  plaintiff  paid  for  and  received  a 
ticket  at  the  Eastern  Counties  Railway  Station  at  Norwich  for  London.  He  travelled 
by  the  railway  to  Ely,  when  one  of  the  Company's  officers  required  him  to  produce 
it :  after  some  time,  and  as  to  the  circumstances  connected  with  which  the  evidence 
was  contradictory,  the  ticket  was  produced.  It  was  a  ticket  dated  the  3rd  of 
September,  and  the  plaintiff"  was  thereupon  taken  into  custody  by  an  officer  of  the 
railway  Company  who  did  not  then  know  his  name  [396]  or  residence,  but  who  was 
informed  of  it  immediately  afterwards.  On  the  following  morning  (Monday)  he  was 
taken  before  the  defendant,  a  justice  of  the  peace,  who  committed  him  to  the  House 
of  Correction,  under  a  warrant  in  the  Form  (D.)  in  the  Schedule  to  the  Act,  11  &  12 
Vict.  c.  43.  The  warrant  stated  that  the  plaintiff  had  been  charged  on  oath  before 
the  defendant,  for  having  travelled  on  the  railway  without  having  paid  his  fare, 
contrary  to  a  bye-law  of  the  Company,  and  commanded  him  to  be  taken  to  the  House 
of  Correction  and  there  kept  until  the  27th,  and  to  be  then  brought  before  the  justices 
at  petty  sessions  to  answer  the  charge.  Upon  the  next  day  (Tuesday)  it  was 
ascertained  that  the  plaintiff  had  paid  his  fare  and  received  a  ticket,  but  that  in 
consequence  of  the  stamping  machine  being  out  of  order  the  date  was  marked  as  the 
3rd  instead  of  the  23rd.  The  defendant  being  informed  of  this  caused  the  plaintiff  to 
be  sent  for  from  the  House  of  Correction  and  discharged  him ;  but  a  summons  was 
then  served  upon  him  requiring  his  appearance  on  the  27th  to  answer  a  charge  for 
refusing  to  deliver  up  his  ticket.  He  appeared  in  consequence,  and  was  convicted  in 
a  penalty  of  five  shillings  and  costs  which  he  paid.  The  conviction  was  afterwards 
quashed  by  the  Court  of  Quarter  Sessions  on  appeal.  The  first  count  was  for  the 
imprisonment  under  the  warrant  of  the  24th  September.  The  chief  justice  was  of 
opinion  that  the  imprisonment  was  lawful,  but  directed  the  jury  to  find  the  damages, 
and  the  verdict  was  entered  for  the  defendant,  but  leave  given  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him  for  201.,  which  the  jury  found  to  be  the  damages. 
Mr.  Palmer  obtained  a  rule  to  enter  the  verdict  accordingly,  but  we  are  of  opinion 
that  the  ruling  of  the  chief  justice  was  right,  and  that  this  rule  ought  to  be  discharged. 

The  question  depends  entirely  upon  certain  acts  of  parliament.  The  Railway 
Clauses  Consolidation  Act,  1845,  [397]  8  &  9  Vict.  c.  20,  does  not  apply.  It  is 
confined  to  railways  authorized  to  be  thereafter  constructed,  and  the  Eastern  Counties 
Railway  was  made  under  a  previous  Act,  viz.,  the  6  &  7  Wm.  4,  c.  cvi.  Under  the 
158th  section  of  this  Act  a  bye-law  had  been  duly  made  which  imposed  a  penalty  of 
forty  shillings  upon  any  one  travelling  upon  the  railway  without  having  booked  his 
place  and  paid  his  fare.  By  the  237th  section,  penalties  are  made  recoverable  before 
a  justice,  who  is  authorized  to  summon  before  him  any  person  against  whom  complaint 
is  made  for  any  offence  against  a  bye-law  and  to  proceed  therein.  By  the  238th 
section,  any  officer  of  the  Company  is  empowered  to  seize  and  detain  any  person 
whose  name  and  residence  shall  be  unknown  to  him  who  shall  commit  any  offence 
against  the  Act,  and  to  convey  him  before  a  justice  without  any  warrant ;  and  the 
justice  is  required  to  proceed  immediately  to  the  conviction  or  acquittal  of  the  offender. 
Upon  this  Act  it  was  argued  on  behalf  of  the  plaintiff",  and  we  think  correctly,  that 
the  defendant  had  no  authority  to  issue  a  warrant  before  conviction,  that  his  authority 
was  to  issue  a  summons  only,  and  that  the  authority  to  arrest  in  the  first  instance, 
under  the  238th  section,  was  confined  to  the  officer  of  the  Company,  and  the  duty 
thereby  imposed  upon  the  justice  was  forthwith,  upon  the  alleged  offender  being 
brought  before  him,  to  proceed  to  the  determination  of  the  case. 


2H.&N.  398.  OLDERSHAW    t;.   KING  165 

But  the  Act  relied  upon  by  the  defendant  as  justifying  the  imprisonment  was  the 
11  &  12  Vict.  c.  43,  one  of  the  Acts  called  "Sir  John  Jervis's  Acts,"  which  is  entitled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of 
sessions,  within  England  and  Wales,  with  respect  to  summary  convictions  and  orders." 
The  course  of  proceeding  upon  the  hearing  of  complaints  is  regulated  by  several 
sections,  beginning  with  the  12th;  [398]  and  the  16th  section  enacts,  that  before  or 
during  the  hearing  of  any  complaint  or  information,  it  shall  be  lawful  for  the  justice 
at  his  discretion  to  adjourn  the  hearing  to  a  time  and  place  to  be  appointed  and 
stated,  and  in  the  meantime  to  suffer  the  defendant  to  go  at  large,  or  to  commit 
him  to,  amongst  other  places,  the  House  of  Correction,  or  to  discharge  him  upon 
entering  into  a  recognizance  to  appear ;  and  the  form  of  the  warrant  of  commitment  is 
given  in  the  Schedule  (D.).  It  was  upon  this  authority  that  the  defendant  acted,  and 
we  think  it  justified  him.  The  plaintiff  was  brought  before  him  under  the  alleged 
authority  of  the  238th  section  of  6  &  7  Wm.  4,  c.  cvi.,  and  we  do  not  think  it  material 
whether  or  not  the  officer  of  the  Company  was  justified  in  detaining  the  plaintiff  in 
custody  under  it.  It  seems  to  us  sufficient  for  the  protection  of  the  defendant,  that 
the  plaintiff  was  brought  before  him,  and  information  and  complaint  made  of  an  offence 
against  the  Eastern  Counties  Railway  Act,  and  that  thereupon,  by  the  16th  section 
of  "Sir  John  Jervis's  Act,"  he  was  authorized,  if  in  his  discretion  he  thought  fit,  to 
commit  the  plaintiff  under  the  warrant  to  the  House  of  Correction.  The  circumstance 
that  the  plaintiff  had  paid  his  fare  cannot  affect  the  authority  of  the  justice  to  act 
upon  the  16th  section. 

The  second  count  was  in  respect  of  the  conviction  of  the  plaintiff  on  the  27th  for 
not  delivering  up  his  ticket,  and  it  alleges  that  the  defendant  convicted  the  plaintiff 
wrongfully,  wilfully  and  maliciously,  and  without  reasonable  or  probable  cause,  and 
that  the  plaintiff  was  thereby  compelled  to  pay  a  sum  of  money,  and  that  the  convic- 
tion was  afterwards  quashed  upon  appeal  to  the  quarter  sessions.  As  to  it  a  verdict 
was  found  for  the  plaintiff  for  considerable  damages.  A  rule  was  obtained  on  behalf 
of  the  defendant  to  set  aside  the  verdict  as  being  against  evidence,  and  also  to  arrest 
the  judgment  on  the  ground  that  the  second  count  [399]  discloses  no  legal  cause  of 
action.  Upon  the  latter  point  we  have  bestowed  much  consideration,  and  we  are  not 
at  present  prepared  to  hold  the  count  bad.  But  upon  a  careful  perusal  of  the  evidence, 
we  think  that  the  rule  for  a  new  trial  ought  to  be  made  absolute ;  and  in  order  that 
such  trial  may  take  place  wholly  without  prejudice  and  in  the  manner  the  most 
satisfactory,  we  think  it  better  to  say  nothing  beyond  this,  that  in  our  opinion  it  is 
right  and  proper  that  the  case  should  be  submitted  to  a  second  jury,  but  it  ought  to 
be  on  payment  of  costs  by  the  defendant. 

The  plaintiff's  rule  discharged. 

The  defendant's  rule  absolute  for  a  new  trial  on  payment  of  costs. 

Maria  Oldershaw  and  Robert  Musket,  Executrix  and  Executor  of  Robert 
Oldershaw  v.  William  Thomas  King.  May  23,  1857. — The  following  guarantee 
was  held,  by  Bramwell,  B.,  and  Watson,  B.  (dissentiente  Pollock,  C.  B.),  not  to 
be  founded  on  a  sufficient  consideration  : — "  I  am  aware  that  my  uncles  J.  and 
J.  F.  K.  stand  considerably  indebted  to  you  for  professional  business  and  for  cash 
advanced  to  them,  and  that  it  is  not  in  their  power  to  pay  you  at  present,  and  as 
in  all  probability  they  will  become  further  indebted  to  you,  though  I  by  no  means 
intend  that  this  letter  shall  create  or  imply  any  obligation  on  your  part  to  increase 
your  claim  against  them,  I  am  willing  to  bear  you  harmless  against  any  loss 
arising  out  of  the  past  or  future  transactions  between  you  and  my  said  uncles 
to  a  certain  extent ;  and,  therefore,  in  consideration  of  your  forbearing  to  press 
them  for  the  immediate  payment  of  the  debt  now  due  to  you,  I  hereby  engage 
and  agree  to  guarantee  you  the  payment  of  any  sum  they  may  be  indebted  to 
you  upon  the  balance  of  accounts  at  any  time  during  the  next  six  years  to  the 
extent  of  10001.  whenever  called  upon  by  you  to  pay  the  same,  and  after  twelve 
months'  previous  notice." 

[Reversed  p.  517,  post.] 

This  was  a  special  case  stated  for  the  opinion  of  the  Court. 

The  action  was  brought  by  the  plaintiffs,  as  executrix  and  executor  of  Robert 
Oldershaw,  to  recover  the  sum  of  7311.  9s.  3d.  upon  the  defendant's  guarantee. 
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[400]  In  August,  1848,  John  and  Joseph  Francis  King  being  indebted  to  the 
testator  Robert  Oldershaw,  who  was  their  attorney,  in  a  considerable  sum  of  money, 
applied  to  him  for  further  advances,  which  he  declined  to  make  unless  he  had  the 
defendant's  guarantee.  The  defendant,  after  some  correspondence  and  two  interviews 
with  the  testator  E.  Oldershaw,  signed  the  following  memorandum. 

"21  Manchester  Terrace, 
"August,  24,  1848. 
"  Dear  Sir, — I  am  aware  that  my  uncles  J.  and  J.  F.  King  stand  considerably 
indebted  to  you  for  professional  business,  and  for  cash  lent  and  advanced  to  them,  and 
that  it  is  not  in  their  power  to  pay  you  at  present,  and  as  in  all  probability  they  will 
become  still  further  indebted  to  you,  though  I  by  no  means  intend  that  this  letter 
shall  create  or  imply  any  obligation  on  your  part  to  increase  your  claim  against  them, 
I  am  willing  to  bear  you  harmless  against  any  loss  arising  out  of  the  past  or  future 
transactions  between  you  and  my  said  uncles  to  a  certain  extent,  and  therefore  in 
consideration  of  your  forbearing  to  press  them  for  the  immediate  payment  of  the  debt 
now  due  to  you,  I  hereby  engage  and  agree  to  guarantee  you  the  payment  of  any  sum 
they  may  be  indebted  to  you  upon  the  balance  of  accounts  between  you  at  any  time 
during  the  next  six  years,  to  the  extent  of  10001.,  whenever  called  upon  by  you  to 
pay  the  same,  and  after  twelve  calendar  months'  previous  notice. — I  remain,  &c. 
"To  Robert  Oldershaw,  Esq.  "William  Thomas  King." 

The  above  guarantee  was  handed  to  the  testator  Robert  Oldershaw  on  the  25th 
of  August,  1848,  on  which  day  he  advanced  to  John  and  Joseph  Francis  King  1701. 
Previously  thereto  he  had  advanced  to  them  5131.  in  money.  After  the  25th  of 
August,  1848,  he  paid  to  John  and  Joseph  [401]  Francis  King  various  sums,  amounting 
in  the  whole  to  5201.  The  transactions  went  on  till  the  10th  of  July,  1849,  when  John 
and  Joseph  Francis  King  became  bankrupts.  At  the  date  of  the  fiat  there  was  due 
from  the  said  John  and  J.  F.  King  to  the  testator  Robert  Oldershaw  21841.  16s.  4d. 

After  the  realization  of  the  securities  in  the  hands  of  the  test^ator,  and  the  receipt  of 
a  dividend  under  the  estate  of  John  and  J.  F.  King,  there  remained  due  to  the  plaintiffs, 
as  executrix  and  executor  of  the  said  Robert  Oldershaw,  who  died  in  May,  1851,  the 
sum  of  7.311.  9s.  3d. ;  and  on  the  6th  of  June,  1854,  the  plaintiffs  gave  notice  to  the 
defendant  that  the  said  sura  of  7311.  9s.  3d.,  was  due  and  owing  and  requested  him, 
under  the  terms  of  his  guarantee,  to  pay  the  amount  of  the  same  to  them. 

It  is  agreed  between  the  parties  that  all  things  necessary  to  be  done,  and  all 
conditions  precedent,  have  been  performed  and  fulfilled,  and  all  times  have  elapsed 
necessary  to  enable  the  plaintiff  to  recover  the  said  sum  of  7311.  9s.  3d.,  provided  the 
Court  shall  be  of  opinion  that  the  defendant,  under  the  said  memorandum  and  facts 
above  stated,  is  liable  to  pay  the  same. 

The  questions  for  the  opinion  of  the  Court  are  :  First,  whether,  on  the  above  facts, 
the  defendant  is  liable  or  not :  and  Secondly,  to  what  extent. 

Knowles  (with  whom  was  W.  M.  Cooke)  argued  for  the  plaintiff  in  last  Michaelmas 
Term  (Nov.  10).  This  guarantee  appears  to  have  been  made  upon  a  sufficient  considera- 
tion, namely,  future  advances.  The  testator  was  "  to  forbear  to  press  for  the  immediate 
payment "  of  the  debt  then  due  to  him.  In  consideration  of  such  forbearance,  and 
of  the  testator's  continuing  to  make  such  advances  as  he  thought  fit,  but  which 
advances  he  was  not  compelled  [402]  to  make,  the  defendant  agreed  to  guarantee  the 
payment  of  any  sura  in  which  J.  and  J.  F.  King  might  be  indebted  to  him  on  the 
balance  of  accounts  at  any  time  during  the  next  six  years.  The  words  "as  in  all 
probability  they  will  become  further  indebted  to  you,"  shew  that  the  motive  operating 
on  the  guarantor,  in  other  words,  the  consideration,  was  not  only  the  not  pressing  for 
payment,  but  the  further  loans  contemplated.  In  order  to  make  the  consideration 
sufficient  it  is  not  necessary  to  shew  that  the  testator  was  bound  to  make  further 
advances.  It  is  enough  if  the  obligation  is  conditional  upon  the  further  advances 
being  made.  Here,  that  condition  having  been  fulfilled,  the  guarantee  became  binding. 
It  appears  on  the  face  of  the  case,  that  the  testator  would  not  have  made  the  further 
advances  unless  the  guarantee  had  been  given.  [Alderson,  B.  The  defendant  consents 
to  be  liable  to  the  extent  of  10001.,  and  it  appears  that  at  the  time  of  the  guarantee 
a  much  less  sum  was  due.]  That  shews  that  future  advances  were  contemplated, 
which  is  the  consideration  to  be  collected  from  a  perusal  of  the  whole  letter.     In  Bell 
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V.  Welch  (9  C.  B.  154)  the  Court  in  putting  a  construction  on  the  terms  of  the 
guarantee,  laid  stress  on  the  amount  due  at  the  time  it  was  given.  Secondly.  "  The 
forbearing  to  press  for  immediate  payment  of  the  debt "  is  a  sufficient  consideration 
to  support  the  promise.  A  reasonable  construction  must  be  put  upon  the  words.  It 
is  a  question  of  fact  whether  the  testator  did  press  for  immediate  payment.  Waiting 
for  a  very  short  time,  such  as  an  hour,  might  be  an  illusory  forbearance.  But  the 
Court  will  not  entertain  any  question  as  to  the  adequacy  of  the  consideration.  Indeed, 
forbearance  for  a  day,  or  even  a  less  time,  might  be  a  matter  of  importance  to  the 
parties.  The  word  "  immediate "  need  not  be  construed  literally :  Fage  v.  Fearce 
(8  M.  &  W.  677).  [Alderson,  B.  [403]  "Pleading  immediately"  means  pleading 
in  twenty-four  hours.]  In  Mapes  v.  Sidney  (Cro.  Jac.  683)  a  promise  in  consideration 
that  the  defendant  would  forbear,  with  an  allegation  that  the  plaintiff  did  forbear  per 
magnum  tempus,  was  held  good.  [Alderson,  B.  Here  the  word  immediate  shews 
that  the  forbearance  is  not  to  be  perpetual.]  It  is  enough  if  it  amounts  to  an  agree- 
ment to  suspend  the  remedy.  In  Payne  v.  Wilson  (7  B.  &  C.  423),  an  agreement  to 
pay  a  sum  of  301.  on  the  1st  of  April,  in  consideration  that  the  plaintiff  would  "suspend 
proceedings,"  was  held  to  be  binding. 

Petersdorff,  for  the  defendant.  First,  the  document  in  question  is  a  mere  proposal 
or  offer  to  guarantee,  and  must  be  accepted  in  order  to  bind  the  defendant :  M^Iver  v. 
Richardson  (1  M.  &  Sel.  557),  Mozky  v.  Tinkler  (1  C.  M.  &  R.  692).  [Bramwell,  B. 
The  letter  appears  to  be,  not  a  proposal,  but  the  result  of  a  previous  arrangement.] 
Secondly,  assuming  the  document  to  be  a  guarantee,  there  is  no  sufficient  consideration 
to  support  it.  An  express  consideration  is  stated  on  the  face  of  the  instrument,  viz., 
forbearance ;  and  therefore  no  other  consideration  can  be  implied  by  law.  But  for- 
bearance for  a  long,  or  a  short,  or  for  some  time,  is  not  a  good  consideration  to  support 
a  promise;  it  must  be  an  absolute  forbearance,  or  for  a  definite  time:  Com.  Dig. 
Action  upon  the  Case  upon  Assumpsit  (B.)  (B.  1).  In  Mapes  v.  Sidney  (Cro.  Jac.  683) 
the  consideration  was  forbearance  to  sue  for  a  debt,  and  that  was  held  good,  two  of 
the  Judges  being  of  opinion  that  it  should  be  intended  a  total  and  absolute  forbear- 
ance. Semple  v.  Pink  (1  Exch.  74)  shews  that  forbearance  generally,  or  for  a  reasonable 
time,  is  not  a  sufficient  consideration.  Bell  v.  Welch  (9  C.  B.  154)  is  also  an  autho- 
[404]-rity  in  the  defendant's  favour.  It  is  argued  that  the  guarantee  contemplates 
future  advances,  and  therefore  there  is  a  sufficient  consideration  on  the  face  of  it.  But 
its  terms  exclude  any  intention  that  future  advances  should  form  part  of  the  con- 
sideration. If  the  entire  consideration  consists  of  forbearance  and  future  advances,  it 
would  be  necessary  for  the  plaintiff,  in  declaring  on  the  guarantee,  to  allege  forbear- 
ance. But  forbearance  being  expressly  stated  as  the  consideration,  future  advances 
cannot  be  incorporated  as  part  of  it.  [Watson,  B.,  referred  to  Wood  v.  Benson  (2  C. 
&  J.  94).] 

Knowles,  in  reply.  Forbearance  to  press  for  immediate  payment  is  a  good 
consideration.  In  Payne  v.  Wilson  (7  B.  <fe  C.  423)  it  was  held  that  a  consent  to  stay 
proceedings  on  a  cognovit  was  a  suflScient  consideration  to  support  a  promise  to  pay 
the  debt :  Littledale,  J.,  there  said,  that  after  verdict  it  must  be  taken  that  the 
proceedings  were  suspended  absolutely,  or  for  a  reasonable  time.  [Pollock,  C.  B., 
referred  to  Eaikes  v.  2Md  (8  A.  &  E.  846).]  At  all  events  the  future  advances  form 
a  good  consideration.     He  also  referred  to  Mechelen  v.  Wallace  (7  A.  &  E.  49). 

Cur.  adv.  vult. 

The  Court  having  differed  in  opinion  the  following  judgments  were  now  delivered. 

Bramwell,  B.  My  brother  Watson  and  myself  are  of  opinion  that  the  defendant 
is  entitled  to  judgment.  The  consideration  mentioned  for  the  defendant's  promise  is 
forbearing  to  press  for  the  immediate  payment  of  the  debt  now  due ;  and  this  in  our 
judgment  is  void  for  uncertainty.  The  authorities  which  have  been  referred  to  shew 
that  a  guarantee  in  consideration  of  forbearance  "  for  some  time,"  [405]  or  "  a  little 
time,"  is  void.  In  the  present  case,  the  word  is  "  immediate."  That  cannot  mean 
"  instantaneous,"  and  anything  beyond  is  uncertain.  It  was  argued  that,  no  time 
being  named,  it  was  to  be  taken  to  be,  that  a  reasonable  time  was  intended.  That  is 
not  so,  as  it  is  to  "  forbear  to  press  for  immediate  payment ;  "  not  forbear  for  a  reason- 
able time.  However,  assuming  it  were  so,  that  is  equally  vague  and  uncertain.  In 
the  result,  one  may  be  able  to  say  in  each  particular  case  if  the  creditor  has  waited  a 
reasonable  time  ;  but  it  is  impossible  to  lay  down  a  rule  as  to  what  does  or  does  not 
constitute  such  a  time  between  a  debtor  and  creditor  ;  and  accordingly  it  wiis  so  held 
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in  Semple  v.  Pink{\  Exch.  74),  where  the  reasoning  of  Baron  Alderson  and  the  remark 
of  Baron  Rolfe  are  to  the  effect  that  such  a  guarantee,  as  stated  in  the  declaration  in 
that  ease,  is  void  for  uncertainty.  Then,  whether  this  consideration  be  read  to  be  to 
forbear  for  a  reasonable  time,  or  to  forbear  to  press  for  immediate  payment,  it  is  void. 
Mapes  V.  Sidiieij  (Cro,  Jac.  683)  will  not  help  the  plaintiff  on  either  ground  of  its 
decision,  for  here  the  agreement  to  forbear  is  not  absolute,  nor  is  Lord  Hobart's  reason 
applicable,  as  the  consideration  for  the  agreement  must  now  be  in  writing. 

But  it  was  said  that  the  guarantee  contemplated  the  possibility  of  future  advances, 
and  that  as  a  guarantee  saying  "  I  will  pay  anything  you  advance  to  A.,"  without 
saying  why,  would  be  good ;  and  as  it  appears  by  Wood  v.  Benson  (2  C.  &  J.  94)  that 
a  guarantee  may  be  good  for  a  future,  and  bad  for  a  past,  debt,  so  may  this  guarantee 
be  good  for  the  future,  though  not  for  the  past  debt.  But  we  are  of  opinion  that  as 
the  consideration  expressly  mentioned  is  forbearance,  the  promise  cannot  (as  in  the 
'  case  cited)  be  referred  to  what  otherwise  no  doubt  might,  by  necessary  implication,  be 
taken  to  be  the  consideration.  It  is  clear  that  if  the  gua-[406j-rantee  had  been  "  in 
consideration  you  will  forbear  for  a  month,"  that  would  be  at  least  a  part  of  the 
consideration,  and  performance  of  it  would  have  had  to  be  averred,  as  of  a  condition 
precedent;  and  it  is  not  the  less  so  here  because  the  consideration  is  void  for 
uncertainty.  Again,  the  agreement  is  to  pay  the  sum  due  "on  balance  of  accounts," 
so  that  the  defendant  was  to  be  liable  for  nothing  other  than  a  sum  in  which  the  old 
debt  was  taken  into  account. 

We  are  of  opinion,  therefore,  that  the  plaintiffs  are  not  entitled  to  recover,  and  we 
cannot  help  adding,  that  though  we  doubt  not  that  the  intention  of  the  testator  was 
perfectly  fair,  as  indeed  is  shewn  by  the  indulgence  he  gave,  and  that  he  desired  not 
to  tie  himself  up,  only  because  of  the  loss  which  might  thereby  accrue,  still  that  he 
did  endeavour  to  get  a  binding  promise  without  giving  any  consideration  for  it,  and 
in  reality  fails  in  consequence.  What  the  defendant  substantially  bargained  for  was 
forbearance  to  the  principal  debtor,  and  to  this  he  never  had  a  right,  though  it  was 
granted  in  fact. 

Pollock,  C.  B.  I  regret  very  much  that  I  am  compelled  to  differ  from  the  rest 
of  the  Court,  but  it  appears  to  me  that  the  plaintiff  is  entitled  to  our  judgment,  and 
this  whether  we  look  at  the  authorities  on  the  subject  or  at  the  reasonable  construc- 
tion which  is  to  be  put  on  the  letter  of  guarantee  with  reference  to  the  whole  matter 
to  which  it  relates.  (His  Lordship  then  read  the  guarantee.)  I  think  a  mercantile 
instrument  such  as  this  is,  ought  not  to  be  read  and  construed  with  the  strictness  with 
which  a  declaration  or  plea  might  be.  We  ought  (in  my  judgment)  to  see  whether 
the  parties  have  so  expressed  themselves  as  to  shew  that  there  was  a  guarantee,  and 
for  what,  and  upon  what  consideration.  By  the  Statute  of  Frauds  such  an  undertaking 
must  be  in  writing,  and  I  do  not  intend  to  [407]  question  the  case  of  IVain  v.  Wurlters 
(5  East,  10),  that  the  consideration  for  the  promise  must  appear  as  well  as  the  promise 
itself,  but,  as  there  is  in  reality  a  consideration  in  this  contract  which  is  not  expressed, 
it  appears  to  me  that  effect  ought  to  be  given  to  it,  so  that  the  agreement  between  the 
parties  should  be  carried  into  effect.  The  defendant  undoubtedly  intended  to  promise 
something,  and  for  a  consideration.  On  the  faith  of  that  promise  the  plaintiff  has 
advanced  money  and  given  credit,  and  I  think,  unless  we  are  compelled  by  reason 
or  authority  to  decide  against  the  plaintiff,  we  ought  to  give  effect  to  what  undoubtedly 
was  intended  between  the  parties.  It  is  said  that  a  consideration  being  expressed, 
we  must  take  what  is  expressed  to  be  the  real,  true  and  only  consideration,  and  that 
we  cannot  notice  any  other  that  is  not  expressed.  I  do  not  feel  the  force  of  that 
remark,  and  the  rather  because  the  consideration  expressed  is  said  to  be  no  considera- 
tion at  all ;  had  there  been  no  consideration  expressed  at  all,  it  is  clear  from  several 
cases  (which  it  is  unnecessary  to  cite)  that  the  advance  of  money  and  the  incurring 
of  a  further  debt  would  (though  not  expressed)  have  been  a  good  consideration  for 
the  promise  to  pay  the  debt  arising  out  of  such  future  transactions.  I  cannot  see  the 
good  sense  or  the  justice  of  at  the  same  time  deciding  that  the  consideration  stated 
is  no  consideration,  and  therefore  will  not  support  the  promise,  and  yet  it  is  sufficient 
to  prevent  us  from  looking  at  the  agreement  and  seeing  that  it  contains  a  real, 
substantial  and  good  consideration,  upon  which  the  promise  (at  least  as  far  as  future 
transactions  are  concerned)  may  be  enforced.  It  seems  to  me  not  to  be  good  law, 
or  logic,  to  say  that  it  is  a  consideration  and  that  it  is  no  consideration,  and  this  to 
defeat  the  real  and  honest  intention  of  the  parties  (of  one  of  them  at  least) ;  and  it 
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seems  to  me  we  [408]  ought  to  construe  the  agi-eement  "  ut  res  magis  valeat  quam 
pereat ; "  and  if  what  is  stated  to  be  the  consideration  is  no  consideration  at  all,  we 
ought  to  see  whether  there  is  not  another  consideration  which  will  render  the  agree- 
ment sensible  and  available  quoad  future  dealings  (at  least).  In  the  case  of  Johnston 
V.  NicJiolls  (1  C.  B,  251)  the  guarantee  was  in  these  words  :  "  As  you  are  now  about 
to  enter  upon  transactions  in  business  with  C,  with  whom  you  have  already  had 
dealings,  in  the  course  of  which  C.  may  from  time  to  time  become  largely  indebted 
to  you ;  in  consideration  of  your  doing  so  I  hereby  agree  to  be  responsible  to  you  for, 
and  guarantee  to  you  the  payment  of,  any  sums  of  money  which  C.  now  is,  or  may 
at  any  time  be  indebted  to  you,  so  that  I  am  not  called  upon  to  pay  more  than  the 
sum  of  20001."  There  the  only  consideration  expressed  was,  entering  upon  trans- 
actions, not  saying  for  how  long ;  here  the  consideration  expressed  is  forbearing  to 
press  for  immediate  payment.  In  the  case  cited  Maule,  J.,  held  the  consideration  to 
mean  substantially  that  the  plaintiffs  would  continue  the  dealings ;  so  here  forbearing 
to  press  for  immediate  payment  really  means  allowing  the  account  to  go  on,  or  allowing 
the  dealings  to  continue,  and  the  Court  held  that  the  consideration  was  sufficient  to 
support  a  promise  to  pay  the  past  debt,  as  well  as  any  future  debt  to  be  incurred. 
Cresswell,  J.,  took  the  same  view  of  the  consideration,  which  he  held  to  be  continuing 
to  have  dealings,  in  which  Erie,  J.,  concurred  :  (see  also  the  case  of  Russell  and  Another 
V.  Moseley{3  B.  &  B.  211)). 

With  respect  to  so  much  of  the  consideration  as  arose  out  of  future  advances  and 
dealings,  I  am  of  opinion  that  what  is  necessarily  implied  from  the  writing  is  to  be 
dealt  with  as  if  it  was  actually  there  expressed  [409]  in  words  at  length  ;  the  implica- 
tion is  not  one  of  law  it  is  one  of  fact.  It  is  a  necessary  implication  of  fact  arising  out 
of  the  transaction  and  the  language  used  respecting  it.  Where  the  law  would  imply 
a  contract,  that  shall  not  prevail  against  an  express  contract :  but  it  is  not  implied  by 
law  that  the  future  advances,  if  made,  shall  be  the  consideration  for  a  promise  to  pay 
them  by  a  third  person.  It  is  implied  as  a  necessary  conclusion,  not  of  law,  but  of 
fact,  that  that  is  what  the  parties  meant,  and  that  it  is  so  clear,  manifest  and  obvious 
that  there  is  no  occasion  to  express  it.  I  think,  therefore,  the  document  is  to  be 
read  thus — as  to  past  debts,  in  consideration  of  your  forbearing  to  press  for  immediate 
payment,  and  as  to  future  dealings,  in  consideration  of  your  continuing  these  dealings 
and  making  advances,  if  you  shall  make  them,  which  you  are  not  bound  to  do,  I  hereby 
undertake,  &c. ;  or  else,  as  to  past  debts  and  future  advances,  in  consideration  of  your 
forbearing  to  press  for  immediate  payment,  and  allowing  the  account  to  go  on,  I 
undertake  to  pay  the  balance,  consisting  of  either,  not  exceeding  10001.  Suppose  a 
guarantee  were  in  these  words, — "  I  undertake  without  any  consideration  to  pay  for 
any  goods  you  may  supply  to  J.  S.,  from  the  date  of  this," — and  the  goods  were 
furnished  to  J.  S.,  could  it  be  successfully  contended  that  the  party  giving  the  promise 
would  not  be  bound  to  pay  for  them  on  the  ground  of  there  being  no  consideration  1 
I  am  of  opinion  in  the  negative,  and  "  without  any  consideration  "  would  be  construed 
to  mean  without  any  other  consideration  than  what  arises  out  of  the  transaction  itself. 

I  am  therefore,  without  any  doubt,  of  opinion,  that  effect  ought  to  be  given  to 
this  guarantee  in  respect  of  the  advances  made  and  the  debts  contracted  since  the 
date  of  the  guarantee,  and  I  incline  to  think  that  effect  ought  to  be  given  to  it  as 
to  the  whole  claim,  but  as  the  majority  of  [410]  the  Court  is  of  a  different  opinion  the 
judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant.(a) 

Bell  and  Another,  Assignees  of  Fairbarns,  a  Bankrupt  v.  Simpson.  May  28,  1857. 
— A  sale  by  a  trader  in  insolvent  circumstances,  and  on  the  eve  of  bankruptcy  of 
his  stock  in  trade  and  the  bulk  of  his  property  to  one  of  his  creditors,  the  con- 
sideration being  in  part  an  old  debt,  is  not  per  se  an  act  of  bankruptcy  though 
the  effect  is  to  stop  the  trading. 

[S.  C.  26  L.  J.  Ex.  363 ;  5  W.  R.  688.] 

Trover.     Pleas  :  Not  guilty.     Not  possessed. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last  Easter  Term,  it 
appeared   that  Fairbarns,  a  coffee-house  keeper,  being  deeply  indebted  to  various 

(a)  Judgment  reversed  in  the  Exchequer  Chamber:  see  post,  p.  517.     The  con- 
Ex.  Div.  xiiL— 6* 
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persons,  was  applied  to,  on  the  22nd  of  October,  by  the  defendant  for  payment  of  a 
debt  of  501,  due  to  him.  He  ultimately  agreed  to  sell  to  the  defendant  the  fixtures, 
fittings  up,  furniture  and  effects  in  the  coffee-house,  which  appeared  to  be  the  whole 
of  his  property  with  the  exception  of  some  bedding,  for  the  sum  of  1 201.,  701.  of  which 
was  paid  in  cash,  the  remaining  501.  being  the  debt  due.  A  bill  of  sale  was  executed 
on  the  same  evening.  Fairbarns  then  left  the  premises,  his  family  having  already 
done  so,  and  he  was  adjudged  a  bankrupt  on  the  31st  of  October. 

The  plaintiffs'  counsel  contended  that  there  was  evidence  to  shew  that  the  bill 
of  sale  was  a  conveyance  of  the  whole  of  the  bankrupt's  property,  and  amounted  to  an 
act  of  bankruptcy  and  a  fraudulent  preference.  The  learned  Judge  nonsuited  the 
plaintiffs,  reserving  to  them  leave  to  move  to  enter  a  verdict  for  1201. ;  the  Court  to 
be  at  liberty  to  draw  inferences  of  fact. 

i  [411]  O'Malley  now  moved  accordingly.  The  effect  of  the  sale  in  the  present  case 
was  to  stop  the  trade.  The  consideration,  though  in  part  a  present  payment,  is  in 
part  a  by-gone  debt.  The  conveyance  necessarily  defeated  and  delayed  creditors,  and 
is  therefore  an  act  of  bankruptcy.  Graham  v.  Chapman  (12  C.  B.  85)  is  an  authority 
in  favour  of  the  plaintiff.  In  Lindon  v.  Sharp  (6  Man.  &  G.  895)  the  defendant  had 
made  further  advances,  but  notwithstanding  that,  the  conveyance  of  all  the  trader's 
property,  in  consideration  of  a  pre-existing  debt,  was  held  to  be  an  act  of  bankruptcy. 
[Pollock,  C.  B.  It  cannot  be  inferred  from  Gh-almm  v.  Chapman  (12  C.  B.  85)  that  a 
present  advance  is  not  available.  The  Court  held  the  deed  to  be  an  assignment  of 
everything  without  securing  any  present  advantage  to  the  bankrupt.]  Where  a  man 
gives  a  security  which  extends  over  the  whole  of  his  property,  for  a  consideration 
which  is  in  part  an  antecedent  debt,  that  is  an  act  of  bankruptcy.  [Pollock,  C.  B. 
That  is  contrary  to  Young  v.  fVaud  (8  Exch.  221).]  He  referred  also  to  Pcrrter  v. 
Walker  (1  Man.  &  G.  686)  and  Leake  v.  Young  (5  E.  &  B.  955). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  bankrupt,  immediately  before  his  bank- 
ruptcy, had  sold  a  considerable  quantity  of  his  property,  and  the  payment  for  it  was 
in  part  by  the  extinction  of  an  old  debt.  It  was  contended  that  this  was  per  se,  as 
a  matter  of  law,  an  act  of  bankruptcy.  But  we  think  that  there  is  no  foundation  for 
that  proposition.  If  a  sale  of  the  bulk  of  a  trader's  property  is  absolute  and  bona 
fide,  and  there  is  no  intention  on  the  part  of  the  buyer  to  commit  a  fraud  upon  the 
bankrupt  or  his  creditors, — if  there  is  no  fraudulent  preference,  or  fraudulent  sale  or 
[412]  delivery,  but  the  matter  is  perfectly  honest,  and  not  intended  to  contravene  the 
bankrupt  laws  (which  are  questions  not  of  law,  but  of  fact),  the  sale  is  not  an  act  of 
bankruptcy.  In  the  present  case  it  was  left  to  us  to  draw  conclusions  of  fact,  and  we 
are  of  opinion  that  the  transaction  was  bonS.  fide.  Therefore  there  ought  not  to  be 
a  rule.  I  do  not  think  it  necessary  to  go  through  the  cases ;  in  truth,  there  is  no  case 
that  supports  the  doctrine  which  Mr.  O'Malley  propounded. 

Eule  refused,  (a) 

Thompson  and  Others  v.  Robson  and  Others.  June  2,  1857. — An  application, 
under  the  50th  section  of  the  Common  Law  Procedure  Act,  1854,  for  an  order 
that  the  opposite  party  answer  on  affidavit,  stating  what  documents  he  has  in  his 
possession  relating  to  the  matters  in  dispute,  &c.,  will  not  be  granted  where  it 
is  not  shewn  that  such  documents  would  be  evidence  for  the  applicant. — Semble, 
that  it  is  necessary  to  shew  that  the  documents  exist,  or  at  least  to  identify  the 
particular  documents  asked  for. 

[S.  C.  26  L.  J.  Ex.  367 ;  5  W.  R.  728.] 

This  was  an  application  founded  on  the  50th  section  of  the  Common  Law  Procedure 
Act,  1854,  for  an  order  that  the  defendants  should  answer  on  affidavit  stating  what 
documents  they  had  in  their  possession  or  power  relating  to  the  matters  in  dispute,  or 
what  they  knew  as  to  the  custody  thereof,  and  whether  they  objected  to  the  production 
of  such  as  were  in  their  possession  or  power. 

sideration  for  the  promise  need  not  now  appear  on  the  face  of  the  guarantee,  19  &  20 
Vict.  c.  97,  s.  3. 

(a)  See  Hah  v.  Attnutt,  18  C.  B.  505. 
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The  declaration  stated  that  the  plaintiffs  required  a  ship  as  a  passenger  vessel  to 
ply  between  London  and  Norway ;  that  they  agreed  to  hire  from  the  defendants  the 
"  Janet  Croll "  for  a  time  and  at  a  price  mentioned,  and  the  defendants  agreed  to  paint 
the  said  ship,  and  to  place  her  at  the  plaintiffs'  disposal  on  a  certain  day,  in  good 
repair  and  properly  fitted  and  equipped  for  the  purpose,  but  that  the  defendants  did 
not  cause  her  to  be  painted,  and  handed  her  over  to  the  plaintiffs  out  of  repair, 
without  proper  fittings  and  equipments,  in  a  dirty  condition,  and  swarming  with  [413] 
vermin.  There  were  pleas  denying  the  contract,  and  the  breaches ;  on  which  issues 
were  joined. 

The  application  was  founded  on  an  affidavit  by  the  plaintiff  Thompson,  who  swore 
that  he  believed  that,  in  the  course  of  the  negotiation  with  respect  to  the  charter-party 
and  the  vessel,  the  defendants  wrote  instructions  to  Lockwood,  the  ship's  husband, 
and  that  the  defendants  also  received  letters  from  Lockwood,  touching  the  ship  and 
the  chartering  of  her  to  the  plaintiffs,  and  that  the  defendants  kept  copies  of  such 
letters ;  that  they  had  in  their  possession  bills  and  receipts  for  repairs  done  to  the  said 
vessel  about  the  time  when  the  said  charter-party  was  entered  into,  and  letters  written 
by  the  captain  during  the  voyage  to  Norway  and  back,  and  copies  of  letters  written 
by  Lockwood  to  the  captain ;  that  they  had  made  memoranda  in  their  books  relating 
to  the  charter-party,  such  as  are  usual  to  be  made  in  the  management  of  business ;  that 
it  was  material  and  necessary  for  the  plaintiffs,  in  order  to  support  their  claims  on  the 
trial,  and  to  prepare  for  trial,  to  have  such  letters,  &c.,  and  that  he  verily  believed 
that  the  said  books,  letters,  &c.,  were  in  the  possession  of  the  defendants. 

Horace  Lloyd,  in  support  of  the  application.  The  application  is  in  the  nature  of  a 
bill  of  discovery.  In  that  respect  it  supplies  the  defect  of  the  14  &  15  Vict.  c.  96,  s.  6. 
The  object  is  to  enable  the  applicant  to  get  a  list  of  documents,  that  he  may  consider 
whether  he  is  entitled  to  inspect  and  take  copies  of  them.  [Martin,  B.  What  right 
has  a  plaintiff  to  the  production  of  documents  which  cannot  be  evidence  for  him?] 
Some  of  them,  as  for  instance  the  painter's  bill,  may  be  evidence.  According  to  the 
present  practice  in  courts  of  equity,  the  bill  charges  that  the  defendant  has  documents 
relating  to  the  matters  [414]  in  dispute,  which  are  scheduled  in  the  answer.(a)  The 
plaintiff  then  moves  for  the  production  of  such  of  them  as  he  thinks  fit.  He  referred 
also  to  Fwshaw  v.  Lewis  (10  Exch.  712). 

Pollock,  C.  B.  We  cannot  grant  a  rule  calling  on  the  defendants  to  give  a  list 
of  documents,  which  is  a  mere  attempt  to  fish  out  evidence  to  make  a  case.  A  proper 
foundation  must  be  laid  for  the  application ;  the  Court  must  see  that  inspection  is 
required  for  the  purposes  of  justice. 

Martin,  B.  1  am  inclined  to  construe  the  enactment  liberally,  but  to  grant  this 
application  would  be  very  mischievous.  The  action  is  brought  for  the  breach  of  a 
covenant  in  a  charter-party ;  whether  that  covenant  has  been  broken  does  not  depend 
on  written  documents.  The  only  thing  which  the  documents  could  shew,  would  be 
whether  the  defendants  knew  that  the  ship  was  in  a  dirty  state.  That  is  a  mere 
matter  of  prejudice.  We  cannot  compel  a  person  to  go  through  all  the  documents  in 
his  possession  for  a  purpose  of  that  sort. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  must  be  borne  in  mind  that 
searching  for  documents  is  often  troublesome  and  expensive.  It  was  pointed  out  in 
Bray  v.  Finch  (1  H.  &  N.  468)  that  the  application  must  be  founded  upon  the  affidavit 
of  the  party  of  his  belief  "that  any  document,  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery  or  otherwise,  is  in  the  possession  or  power  of  the 
opposite  party."  It  would  be  strange  if  a  man  could  say,  "  I  do  not  know  whether 
there  are  any  documents,  but  if  so  I  am  entitled  to  a  discovery  of  them."  The  form 
of  affidavit  [415]  required  by  the  section  in  question  supposes  that  documents  are  in 
the  possession  of  one  party,  to  the  production  of  which  the  other  is  entitled.  That 
assumes  that  the  documents  exist.  However,  I  do  not  say  more  than  that  it  is  necessary 
to  identify  the  particular  document  asked  for.  Now,  it  is  clear  that  this  affidavit  does 
nothing  of  the  sort,  but  only  states  the  plaintiff's  belief  that  there  are  such  documents. 
I  agree  with  my  brother  Martin  that  the  captain's  letters  to  the  owners  would  not  be 
evidence  of  the  fact  that  the  vessel  was  in  a  dirty  state. 

Watson,  B.  The  enactment  of  the  50th  section  is  a  very  beneficial  one,  but 
we  must  take  care  that  applications  under  it  are  not  made  the  means  of  creating 

(a)  4  Dauiell's  Chancery  Practice,  by  Headlam,  3rd  edit.,  pp.  508,  590. 
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embarrassment  and  expense.  The  present  action  is  brought  against  the  shipowner 
for  not  providing  a  ship  in  proper  repair,  according  to  a  charter-party.  Without 
shewing  that  there  are  any  bills  for  repairs  or  letters  relating  to  that  question,  the 
plaintiffs  ask  the  defendants  to  go  through  their  bills,  and  all  the  letters  and  copies 
of  letters  in  their  possession  written  to  or  by  the  ship's  husband  and  captain,  relating 
to  this  matter.  This  is  clearly  a  case  in  which  there  is  no  foundation  for  discovery. 
Rule  refused. 

[416]  The  Attorney  General  v.  John  Hollingworth.  May  30,  1857.— By 
agreement  made  in  1794,  80001.  stock  was  transferred  by  0.  to  H.,  upon  the 
terms  that  H.  should  repay  the  money  produced  by  the  sale  of  it  or  replace  the 
stock  at  the  option  of  0.,  and  in  the  mean  time  pay  interest  at  the  rate  of  5  per 
cent. ;  the  loan  was  secured  by  bond,  mortgage,  and  a  deed  of  covenant.  0.  and 
H.  being  dead,  E.  O.  being  the  legatee  and  heiress,  but  not  the  personal  repre- 
sentative of  0.,  and  J.  H.  being  the  devisee  of  H.,  J.  H.  applied  to  E.  0.  to  assist 
him  to  raise  money,  which  E.  0.  agreed  to  do  on  having  a  security  for  the  replace- 
ment of  the  stock.  E.  0.  accordingly  assigned  the  bond  mortgage,  and  deed  of 
covenant  of  1794,  to  H.  and  P.,  by  way  of  mortgage,  to  secure  an  advance  to 
J.  H.,  and  in  consideration  thereof,  J.  H.,  in  1842,  by  indenture,  conveyed  to 
E.  0.  the  premises  comprised  in  the  original  mortgage,  together  with  other  lands, 
by  way  of  mortgage,  with  a  proviso  and  covenant  to  secure  the  transfer  to  E.  O. 
of  80001.  stock.  E.  0.  died,  and  by  her  will  forgave  the  mortgage  debt  of  1842 
to  J.  H. — Held,  that  the  mortgage  and  covenant  of  1842  were  not  so  connected 
with  the  illegal  agreement  of  1794  as  to  be  usurious  and  void ;  and  that  there- 
fore legacy  duty  was  payable  on  the  bequest. 

rS.  C.  27  L.  J.  Ex.  102 ;  5  W.  R.  684.     Referred  to,  Hyams  v.  Stuart  King, 

[1908]  2  K.  B.  707.] 

Information  for  penalties  for  non-payment  of  legacy  duty.     Plea :  Nil  debet. 

A  special  verdict  was  taken  by  consent,  which  stated  (in  substance)  that  in  May, 
1794,  Thomas  Ollive,  in  order  to  enable  him  to  lend  to  Finch  Hollingworth  and 
T.  R.  Hollingworth  the  sum  of  56401.,  to  be  secured  by  bond,  &c.,  transferred  to  the 
said  F.  Hollingworth  and  T.  R.  Hollingworth  80001.,  3  per  cent,  consols ;  that 
F.  Hollingworth  and  T.  R.  Hollingworth  sold  the  stock,  which  produced  56401. :  that, 
previous  to  the  transfer,  F.  Hollingworth  and  T.  R.  Hollingworth  agreed  to  transfer 
to  T.  Ollive,  his  executors,  &c.,  80001.,  3  per  cent,  consols,  whenever  requested  to  do 
so,  which  transfer  was  to  be  taken  ui  satisfaction  of  the  said  sum  of  56401.  :  that  on 
that  day  and  year  aforesaid,  F.  Hollingworth  and  T.  R.  Hollingworth  delivered  to 
T.  Ollive  their  bond  for  the  payment  of  56401.,  with  interest  after  the  rate  of  51.  per 
cent,  per  annum,  and  also  conveyed  to  T.  Ollive,  by  way  of  mortgage,  certain  heredita- 
ments, with  a  proviso  for  redemption  on  payment  of  56401.,  with  interest  at  51.  per 
cent,  per  annum ;  and  by  another  indenture  F.  Hollingworth  and  T.  R.  Hollingworth 
covenanted  that  they  would,  when  requested,  transfer  80001.  31.  per  cent,  consols,  in 
place  of  the  said  sum  of  80001.  31.  per  cent,  consols,  and  T.  Ollive  agreed  to  accept 
the  same  in  satisfaction  of  the  56401.  secured  by  the  [417]  bond.  That  on  the  2nd 
of  January,  1817,  T.  Ollive  made  his  will,  by  which  he  appointed  Richard  Stileraan 
executor,  and  bequeathed  to  Elizabeth  Ollive  all  his  personal  effects,  and  died  leaving 
Elizabeth  Ollive  his  heiress  at  law ;  that  probate  of  the  said  will  was  granted  to 
R.  Stileman,  who  then  assented  to  the  bequest  to  Elizabeth  Ollive ;  that  T.  R. 
Hollingworth  died  in  1826,  having  devised  his  undivided  moiety  in  the  premises 
comprised  in  the  mortgage  of  1794  to  Thomas  Hollingworth  and  John  Hollingworth 
of  Maidstone;  that  Finch  Hollingworth  died  in  1838,  having  devised  his  moiety  of 
the  mortgaged  premises  to  John  Hollingworth,  the  defendant.  That  on  the  29th  of 
September,  1841,  by  indenture  between  Elizabeth  Ollive  of  the  first  part,  John 
Hollingworth,  Thomas  Hollingworth,  and  John  Hollingworth  of  Maidstone,  of  the 
second  part,  and  W.  W.  Hastings  and  W.  H.  Palmer  of  the  third  part,  reciting  that 
the  HoUingworths  had  applied  to  Hastings  and  Palmer  to  lend  them  52001.,  which 
they  had  agreed  to  do,  upon  the  terms  that  Elizabeth  Ollive  should  assign  and  transfer 
the  80001.  31.  per  cent,  consols  due  to  her,  and  the  several  securities  for  the  same,  to 
Hastings  and  Palmer,  Elizabeth  Ollive,  in  pursuance  of  that  agreement,  and  in 
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consideration  of  52001.  paid  to  the  Hollingworths,  did  bargain,  sell,  and  transfer  the 
said  80001.  31.  per  cent,  consols,  and  all  bonds,  covenants  and  agreements  entered  into 
by  F.  Hollingworth  and  T.  R.  Hollingworth  for  the  transfer  and  payment  of  the  same, 
to  hold  to  Hastings  and  Palmer  subject  to  a  proviso  for  redemption  on  payment  of 
52001.  and  interest.  That  in  January,  1842,  by  indenture  reciting  that  upon  the 
occasion  of  the  said  Elizabeth  OUive  having  agreed  to  execute  the  indenture  of 
September,  1841,  it  was  agreed  between  her  and  John  Hollingworth,  Thomas  Holling- 
worth, and  John  Hollingworth  of  Maidstone,  that  they  should  execute  that  indenture 
for  the  purpose  of  [418]  securing  to  Elizabeth  OUive  the  transfer  of  the  said  80001.  31. 
per  cent,  consols,  John  Hollingworth,  Thomas  Hollingworth,  and  John  Hollingworth 
of  Maidstone,  each  in  respect  of  his  share  thereof,  granted,  bargained,  sold,  released, 
&c ,  to  Elizabeth  Ollive  the  hereditaments  originally  conveyed  by  way  of  mortgage 
by  the  indenture  of  1794,  and  also  other  hereditaments  not  comprised  in  the  last 
mentioned  indenture,  to  hold  to  Elizabeth  Ollive,  her  heirs,  &c.,  subject  to  a  proviso 
for  redemption  in  case  John  Hollingworth,  Thomas  Hollingworth,  and  John  Holling- 
worth of  Maidstone  should,  on  the  23rd  of  December,  1842,  transfer  80001.  31.  per 
cent,  consols  in  the  books  of  the  Bank  of  England  into  the  name  of  Elizabeth  Ollive, 
and  should  in  the  meantime  pay  to  Elizabeth  Ollive  such  sums  of  money  as  should  be 
equivalent  to  the  dividends  of  80001.  31.  per  cent,  consols ;  with  a  covenant  by  John 
Hollingworth,  T.  Hollingworth,  and  J.  Hollingworth  of  Maidstone,  that  they  would 
transfer  the  stock,  and  in  the  meantime  pay  the  said  sums  by  way  of  dividends.  That 
in  1844  Elizabeth  Ollive  made  her  will,  and  thereby  "gave  and  forgave  to  the  said 
John  Hollingworth  one  moiety  of  the  debts  and  liabilities  then  owing,  or  which  at 
the  time  of  her  death  might  be  owing  to  her  from  him,  jointly  with  any  other  person, 
upon  bond  or  mortgage,"  and  she  gave  and  forgave  to  Thomas  Hollingworth  and  John 
Hollingworth  of  Maidstone  the  other  moiety  of  the  said  debts  and  liabilities. 
Elizabeth  Ollive  died  in  1852,  and  her  will  having  been  proved  by  the  executor, 
he  assented  to  the  said  gift  and  release  from  the  liability  created  by  the  indenture 
of  1842  to  John  Hollingworth,  Thomas  Hollingworth,  and  John  Hollingworth  of 
Maidstone ;  that  the  value  of  the  gift  to  John  Hollingworth  is  35001. ;  that  no 
legacy  duty  has  been  paid,  and  if  the  gift  is  liable  to  legacy  duty,  such  duty  is  2101. ; 
but  whether  or  not  upon  the  whole  matter  the  [419]  said  John  Hollingworth  does 
owe,  the  jurors  are  ignorant,  &c. 

The  Attorney  General  (with  whom  were  Pigott,  Serjt.,  and  Beavan),  for  the 
Crown.  The  question  is,  whether  Elizabeth  Ollive  had  a  debt  due  to  her  which 
could  be  enforced,  or  whether  the  debt  forgiven  was  illegal,  and  not  enforceable  as 
being  tainted  with  usury.  In  the  case  of  Barnard  v.  Young  (17  Ves.  44),  it  was  held 
by  Sir  William  Grant  that  a  contract  for  repayment  of  a  debt  with  interest  at  51.  per 
cent.,  or  at  the  option  of  the  creditor  to  transfer  so  much  stock  as  the  money  lent 
would  have  produced  on  the  day  it  was  paid,  was  usurious.  It  is  not  necessary  to 
dispute  the  decision  in  that  case.  Assuming  the  original  securities  given  by 
F.  Hollingworth  and  T.  R.  Hollingworth  to  Thomas  Ollive  to  have  been  illegal,(6) 
the  indenture  of  1842  was  a  valid  instrument.  Elizabeth  Ollive  having  a  claim  to 
the  mortgaged  premises,  and  being  beneficially  interested  in  all  the  securities  given 
for  the  original  debt,  but  not  being  the  personal  representative  of  Thomas  Ollive,  and 
the  three  Hollingworths  being  devisees  of  the  equity  of  redemption,  but  not  being 
personally  liable  on  the  covenants,  Elizabeth  Ollive  agreed  with  them  to  postpone  her 
mortgage  debt,  and  to  assign  her  securities  to  Hastings  and  Palmer  to  secure  an 
advance  by  them  to  the  three  Hollingworths.  In  consideration  of  that  agreement  the 
three  Hollingworths  agreed  that  the  premises  conveyed  by  the  mortgage  deed  of 
1794,  together  with  other  premises  not  comprised  therein,  should  stand  as  security 
for  80001.  stock  to  be  transferred.  The  premises  were  accordingly  [420]  conveyed 
subject  to  a  new  proviso  and  a  new  covenant,  which  were  legal.  The  covenant  in 
question  had  no  connection  with  the  original  illegal  transaction.  If  an  action  had 
been  brought  upon  it,  the  illegality  of  the  agreement  of  1794  could  not  have  been 
pleaded  as  an  answer  to  it.  It  is  founded  on  a  good  consideration.  After  Elizabeth 
Ollive  had  taken  the  mortgage  of  1842,  she  held  the  premises  subject  to  the  proviso 

{b)  .Martin,  B.,  pointed  out  in  the  course  of  the  argument,  that  the  special  verdict 
did  not  find  that  the  transfer  of  stock  by  Thomas  Ollive,  in  the  present  case,  was  a 
loan  of  money. 
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in  that  deed,  and  the  old  proviso  was  at  an  end.  She  could  not  have  sued  on  the  old 
covenant,  because  the  right  of  action  on  that  was  in  the  personal  representative  of 
Thomas  Ollive.  E.  Ollive  could  have  established  her  right  at  law  on  the  new  covenant 
without  requiring  any  aid  from  the  original  illegal  transaction.  That  is  the  test, 
whether  a  subsequent  contract  can  be  enforced  or  not :  Simpson  v.  Bloss  (7  Taunt. 
246) ;  Fivaz  v.  Nicholls  (2  C.  B.  501). 

Bovill  (with  whom  was  Manisty),  for  the  defendant.  The  general  rule  of  law  is, 
that  if  parties  enter  into  an  usurious  agreement,  no  remote  security  for  any  part  of 
the  illegal  interest  or  to  enforce  the  tainted  contract,  (there  being  no  express  agree- 
ment to  expunge  the  original  bad  part  of  the  debt)  can  be  enforced,  although  such 
new  security  be  founded  on  a  new  settlement  of  accounts.  That  doctrine  may  be 
collected  from  Pickerivg  v.  Bunks  (Forrest,  72);  Tate  v.  Wellings  (3  T.  R.  531),  and 
Chapman  v.  Black  (2  B.  &  Aid.  588).  [The  Attorney  General  referred  to  Barnes  v. 
Hedley  (2  Taunt.  184).]  Here,  as  in  Fisher  v.  Bridges  (3  E.  &  B.  642),  the  covenant 
"springs  from  and  is  a  creature  of  the  original  illegal  agreement."  The  person 
interested  under  the  illegal  deeds  of  1794  exercised  the  option  reserved  to  her  by  the 
original  illegal  agreement,  and  the  deed  of  1842  is  a  security  for  the  transfer  of  80001. 
[421]  stock,  which  she  thus  elected  to  take.  The  new  security  is  in  fact  a  continuation 
and  carrying  out  of  the  original  illegal  contract. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  Crown  is  entitled  to  judgment. 
The  facts  were  as  follows  :  There  was  a  loan  of  80001.  stock,  and  certain  securities,  that 
is  to  say  a  bond,  a  mortgage,  and  a  deed  of  conveyance  given  for  it,  which  were  void 
at  the  time  they  were  granted,  on  the  ground  that  the  agreement  for  the  loan  was 
usurious.  Subsequently  one  moiety  of  the  mortgaged  premises  having  come  to  John 
HoUingworth,  and  another  moiety  to  Thomas  HoUingworth  and  John  HoUingworth 
of  Maidstone,  there  was  an  arrangement  for  a  further  advance  to  the  Hollingworths, 
and  an  agreement  was  come  to  between  Elizabeth  Ollive,  who  had  become  entitled  to 
the  original  debt,  and  the  Hollingworths,  by  which,  on  Elizabeth  Ollive  postponing 
her  claim  under  the  original  securities,  the  Hollingworths  agreed  to  transfer  the  sum 
of  80001.  stock  to  Elizabeth  Ollive  on  a  certain  day,  and  in  the  meantime  they 
covenanted  to  pay  the  dividends  on  the  stock.  Certain  estates  were  conveyed  to  her 
by  way  of  mortgage  as  a  security  for  the  transfer  of  the  stock.  Elizabeth  Ollive  made 
her  will,  leaving  a  moiety  of  the  debt  to  John  HoUingworth,  and  the  question  is, 
whether  he  is  liable  to  pay  legacy  duty.  The  covenant  in  the  deed  of  1842,  by  which 
the  Hollingworths  agreed  to  transfer  the  80001.  stock  originally  lent,  was  legal  and 
capable  of  being  enforced.  It  constituted  a  legal  debt,  and  therefore  the  Crown  is 
entitled  to  legacy  duty  on  the  bequest  of  it  by  Elizabeth  Ollive.  I  do  not  rely  on 
any  doubt  that  may  be  raised  as  to  the  illegality  of  the  original  agreement,  and  I  lay 
no  stress  upon  any  question  whether  usury  can  be  set  up  in  a  case  like  the  present 
against  the  [422]  Crown.  It  is  clear  that  if  Elizabeth  Ollive  had  been  alive  and  had 
sued  upon  the  covenants  in  the  indenture  of  1 842,  the  defendant  would  have  had  no 
answer  in  law. 

Martin,  B.  lam  of  the  same  opinion.  A.ssuming  that  the  agreement  of  1794 
was  illegal,  that  would  be  no  answer  to  an  action  on  the  covenants  in  the  deed  of 
1842.  The  Hollingworths  required  to  borrow  money  ;  they  asked  Elizabeth  Ollive  to 
join  them  in  giving  security ;  she  did  so  on  the  understanding  that  they  would 
execute  the  indenture  in  question  ;  the  security  given  in  pursuance  of  that  under- 
standing is  free  from  the  taint  of  usury.  If  a  mortgagee  in  possession  by  a  title 
tainted  with  usury  agrees  to  join  in  making  a  clear  and  perfect  title  to  a  third  person, 
there  is  nothing  to  prevent  that  from  being  a  valid  consideration  for  an  agreement 
by  the  mortgagor  to  give  a  new  and  legal  security.  No  plea  could  be  framed  which 
would  impeach  the  new  agreement.  The  consideration  for  that  is  not  a  loan  at  all. 
The  cases  cited  have  therefore  no  application.  In  Pickering  v.  Banks  (Forrest,  72)  a 
warrant  of  attorney  had  been  given  for  money  due  upon  an  usurious  bill.  In  Cliap- 
man  v.  Black  (2  B.  &  Aid.  588)  a  new  bill  was  given  in  exchange  for  an  old  one,  which 
was  tainted  with  usury,  but  a  bill  of  exchange  is  a  simple  contract,  to  the  validity  of 
which  a  consideration  is  necessary.  The  decision  might  have  been  otherwise  if  the 
new  security  had  been  by  bond.  Lord  Kenyon's  dictum  to  the  contrary  in  Tate  v. 
Wellings  (3  T.  R.  530)  is  extra-judicial.  In  Fishes-  v.  Bridges  (3  E.  &  B.  642)  the  deed 
was  given  to  secure  the  payment  of  the  illegal  debt. 

Watson,  B.     I  am  also  of  opinion  that  the  Crown  is  entitled  to  the  duty.     It 
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appears  on  the  face  of  the  deeds  of  [423]  1794  that  there  was  a  loan  upon  an  usurious 
agreement,  and  a  mortgage  of  certain  estates  by  way  of  security.  In  1842  Elizabeth 
Ollive  had  become  entitled  to  the  money,  and  the  Hollingworths  entitled  to  the  equity 
of  redemption  in  the  estates  in  question,  but  they  were  not  liable  to  any  action  at  the 
suit  of  Elizabeth  Ollive.  The  Hollingworths  wanting  money,  and  wishing  to  make  a 
perfect  security  to  the  lenders,  applied  to  Elizabeth  Ollive  to  assist  them  to  make  a 
title,  and  arrangements  were  made,  in  pursuance  of  which  a  new  mortgage  was  made, 
including  fresh  estates.  The  object  of  that  was  to  get  rid  of  the  usurious  security. 
The  rule  laid  down  in  the  case  of  Simpson  v.  Bloss  (7  Taunt.  246)  is,  that  when  a 
demand  connected  with  an  illegal  transaction  can  be  sued  on  without  the  necessity  of 
having  recourse  to  the  illegal  transaction,  the  plaintiff  can  maintain  an  action ; 
but  wherever  it  is  necessary  to  resort  to  the  illegal  transaction  to  make  out  a  case 
upon  the  new  security,  the  new  security  cannot  be  enforced.  Before  the  recent 
statutes,  bills  given  in  lieu  of  other  bills  tainted  with  usury  could  not  have  been 
enforced ;  but  if  the  usurious  contract  had  been  abrogated  and  a  new  contract  made 
for  payment  of  the  original  debt,  with  legal  interest,  that  contract  was  valid  :  Barnes 
v.  Hedley  (2  Taunt.  1 84).  In  Fisher  v.  Bridges  (3  E.  &  B.  642)  the  new  covenant  worked 
out  the  original  illegal  contract. 
Judgment  for  the  Crown. 

[424]  Ellis  v.  The  London  and  South  Western  Railway  Company. 
May  28,  1857. — A  railway  crossed  an  occupation  way  which  connected  lands 
of  the  plaintiff  lying  on  each  side  of  the  railway,  and  which  was  also  a  public 
footway.  The  crossing  being  on  the  level,  at  the  point  of  intersection  the 
Railway  Company  put  up  high  gates  of  which  they  gave  a  key  to  the  plaintiff. 
The  gates  obstructed  the  footway,  but  the  Company  did  not  make  a  bridge  over 
the  railway,  or  provide  a  stile  for  foot  passengers  in  pursuance  of  8  &  9  Vict, 
c.  20,  ss.  46,  61,  68.  The  key  having  been  lost,  one  of  the  gates  was  left  open, 
and  some  colts  of  the  plaintiff  having  escaped  on  to  the  railway  were  killed  by  a 
passing  train.  Held,  that  it  was  a  question  for  the  jury,  whether  the  plaintiff 
by  his  own  negligence  had  contributed  to  the  accident. — Semble,  that  if  the  fence 
of  a  railway  obstructs  a  way,  it  is  the  duty  of  pei'sons  having  a  right  to  use  the 
way  not  to  prostrate  the  gates  in  order  to  abate  the  obstruction,  but  to  seek  their 
remedy  in  a  Court  of  law. 

[S.  C.  26  L.  J.  Ex.  349  ;  3  Jur.  (N.  S.)  1008 ;  5  W.  R.  682.     Referred  to, 
Parkinson  v.  Garstang  and  Knott  End  Railway,  [1910]  1  K.  B.  616.] 

The  declaration  stated  that  the  defendants,  under  and  by  virtue  of  "The  Guild- 
ford Extension  and  Portsmouth  and  Fareham  Railway  Act,  1845,"  by  and  with  the 
authority  of  three-fifths  of  the  proprietors  of  the  London  and  South  Western  Railway 
Company,  present,  &c.,  purchased,  &c.,  and  the  Company,  by  the  said  Act  incorporated, 
by  and  with  the  like  authority,  &c.,  sold  and  transferred  the  whole  of  the  under- 
taking by  the  said  Act  authorized,  before  the  completion  thereof,  to  the  defendants, 
who  thereupon  proceeded  to  make  and  complete  the  railway,  &c. :  that  the  railway 
so  authorized  to  be  made,  when  made  and  completed,  crossed  a  certain  public  highway, 
&c.,  not  being  a  public  carriage  road,  and  not  then  being  one  of  the  several  public 
roads  in  the  said  Act  mentioned,  &c. :  that  the  defendants,  after  the  passing  of  the 
Railway  Clauses  Consolidation  Act,  1845,  wrongfully  and  unlawfully,  &c.,  and  without 
such  consent  of  two  or  more  justices  in  petty  sessions,  as  in  the  said  Act  mentioned, 
made  and  carried  the  railway  across  the  said  public  highway  on  the  level,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  did  not  carry  the  said  public  highway 
over  the  said  railway,  or  the  said  railway  over  the  said  public  highway,  by  means  of 
a  bridge,  according  to  the  statute,  &c. ;  and  by  reason  of  the  premises,  &e.,  two  colts 
of  the  plaintiff  passed  out  of  the  said  public  highway  into  and  upon  the  railway,  and 
were  then  run  [425]  over  and  killed  by  a  certain  locomotive  engine,  &c.,  of  the 
defendants,  then  travelling  along  the  railway.  Second  count :  That  the  defendants 
carried  the  railway  across  a  certain  public  highway  for  foot  passengers  on  the  level, 
but  did  not  erect  good  or  sufficient  gates  or  stiles  on  each  side  of  the  railway  where 
the  highway  communicated  therewith,  but,  on  the  contrary  thereof,  maintained  bad 
gates  only,  and  by  reason  of  the  premises  two  colts  passed  on  to  the  railway  and  were 
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killed.  Third  count.  (Similar  to  the  second,  but  describing  the  way  as  a  bridle  way.) 
Fourth  count :  That  the  defendants  were  the  owners  and  occupiers  of  the  railway,  &c., 
and  possessed  of  certain  locomotive  engines,  &c. ;  that  the  railway  ran  over  land  taken 
for  the  use  of  the  same  under  the  provisions  of  the  statute  in  such  case  made ;  that 
the  plaintiff  was  possessed  of  colts  lawfully  being,  &e.,  in  certain  land  of  the  plaintiff 
adjoining  the  railway,  &c. ;  that  there  was  a  public  highway  not  being  a  carriage 
way,  &c.,  across  the  land  of  the  plaintiff  and  across  the  railway,  &c.,  which  crossed 
the  railway  on  the  level,  and  thereupon  it  became  the  duty  of  the  defendants  to  make 
and  at  all  times  maintain  a  sufficient  fence  for  separating,  &c.,  and  for  protecting  the 
cattle  of  the  plaintiff  from  straying  thereon  by  reason  of  the  railway,  together  with 
all  necessary  gates  and  all  necessary  stiles ;  that  the  defendants  did  not  make  or 
maintain  a  sufficient  fence  with  all  necessary  gates,  but  on  the  contrary  erected  and 
maintained,  by  way  of  such  fence,  a  high  gate  only,  and  did  not  make  or  maintain 
such  a  stile  as  was  necessary  for  passengers  using  the  highway,  and  thereby  obstructed 
the  highway,  and  by  reason  of  the  premises  certain  persons,  for  the  purpose  of  removing 
the  said  obstruction,  broke  down  so  much  of  the  said  fence  as  consisted  of  the  high 
gate,  and  by  reason  thereof  the  two  colts  of  the  plaintiff  strayed  &c.  upon  the  railway 
and  were  killed  by  a  locomotive  engine  of  the  defendants,  &c. 

[426]  Pleas.  First :  Not  guilty.  Second,  fourth,  sixth,  ninth :  traverses  of  the 
several  ways  alleged.  I'hird,  fifth,  seventh  and  twelfth  :  that  the  damage  in  several 
counts  mentioned  was  not  occasioned  by  the  breaches  of  duty  by  the  defendants  in 
those  counts  mentioned.  Tenth,  to  last  count :  that  tbe  colts  were  not  lawfully  on 
the  plaintiff's  land  adjoining  the  railway,  but  upon  the  lands  of  some  other  person. 
Eleventh,  to  last  count :  that  it  was  not  by  reason  of  the  breaking  down  of  the  gate 
in  that  count  mentioned  that  the  colts  escaped  and  were  killed. (a) 

Issues  were  joined  upon  these  pleas. 

At  the  trial  before  Cresswell,  J.,  at  the  Spring  Assizes  for  the  county  of  Surrey, 
it  appeared  that  the  plaintiff  was  possessed  of  two  fields,  connected  by  an  occupation 
way,  along  which  there  was  a  public  footway  leading  to  a  high  road.  The  occupation 
way  was  crossed  by  the  railway  on  a  level.  At  the  points  at  which  the  occupation 
way  abutted  on  the  railway,  the  defendants  had  put  up  gates  which  were  very  high 
and  inconvenient  for  foot  passengers  to  get  over,  but  they  had  not  made  any  bridge 
over  the  railway  or  put  up  a  stile.  Locks  had  been  put  upon  the  gates  by  the 
defendant,  who  had  given  a  key  to  one  of  the  plaintiff's  servants.  For  some  time 
the  plaintiff  was  in  the  habit  of  keeping  the  gates  locked,  but  afterwards  the  key  was 
lost.  The  gate  through  which  the  colts  escaped  had  been  broken  by  persons  getting 
over  it,  and  had  been  afterwards  repaired.  In  November,  1855,  one  Woods,  a  servant 
of  the  plaintiff,  put  the  colts  into  the  plaintiii's  meadow.  He  alleged  that  he  fastened 
the  gate  by  cutting  a  stick  from  the  hedge  and  putting  it  into  the  staple.  Shortly 
afterwards  the  gate  was  found  open,  and  the  colts,  which  had  strayed  upon  the  [427] 
railway,  were  found  dead,  having  been  run  over  by  a  locomotive  engine  belonging  to 
the  defendants.  It  did  not  appear  how  the  gate  had  been  opened.  It  was  contended 
by  the  plaintiff's  counsel,  that  by  8  &  9  Vict.  c.  20,  s.  46,  the  consent  of  two  justices 
in  petty  sessions  not  having  been  obtained,  the  defendants  were  not  justified  in  making 
a  railway  over  the  public  footway  on  a  level,  and  that  they  were  liable  for  all  the 
consequences  resulting  from  their  having  so  constructed  their  line.  The  learned 
Judge  asked  the  jury  whether  the  accident  arose  from  the  negligence  of  the  defen- 
dants, and  whether  it  was  in  any  way  attributable  to  the  negligence  of  the  plaintiff 
or  his  servants.  The  jury  found  for  the  defendants  on  all  the  issues,  except  the 
traverse  of  the  way  being  a  public  footway. 

Montagu  Chambers,  in  Easter  Term,  obtained  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection,  against  which 

Edwin  James,  Lush  and  C.  G.  Addison  shewed  cause.     If  the  plaintiff,  by  his  own 

negligence  in  omitting  to  have  the  gate  secured,  contributed  to  the  injury  which  he 

has  sustained,  he  cannot  make  the  defendants  liable  for  the  consequences  :  Caswell  v. 

fForih  (5  E.  &  B.  849).     The  immediate  cause  of  the  accident  was  the  omission  by 

■the  person  who  had  last  passed  over  the  occupation  way  to  fasten  the  gate.     There 

(a)  The  defendant  also  demurred  to  the  first,  second  and  last  counts.  The  demurrer 
was  set  down  for  argument,  but  after  the  refusal  of  the  rule  in  this  case,  was  withdrawn 
by  arrangement  between  the  parties. 
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is  a  difference  between  an  occupation  way  and  a  highway,  as  regards  the  duty  of  the 
owners  of  a  railway  crossing  it.  In  the  case  of  a  highway,  it  was  held  in  Favxett  v. 
The  York  and  North  Midland  Railway  Company  (16  Q.  B.  610)  that  it  is  the  duty  of  a 
railway  company  to  keep  the  gates  adjoining  the  railway  closed  against  everything, 
whether  straying  or  passing.  13ut  in  the  case  of  an  occupation  way  it  is  the  duty  of 
the  owner  of  the  way  to  keep  the  gates  locked,  and  thus  prevent  cattle  from  straying 
from  it  [428]  on  to  the  railway.  By  the  8  &  9  Vict.  c.  20,  s.  75,  persons  omitting 
to  fasten  such  gates  are  made  liable  to  a  penalty.  The  only  wrongful  act  was  the 
obstruction  of  the  footway,  but  the  accident  did  not  result  from  that. 

M.  Chambers,  in  support  of  the  rule.  The  case  of  Fawcett  v.  Tlie  York  and  Nmih 
Midland  Railway  Company  (16  Q.  B.  610)  is  a  conclusive  authority  that  where  highways 
cross  a  railway  the  company  are  bound  to  comply  strictly  with  the  precautions  directed 
by  their  Act  to  be  observed,  and  that  if  they  do  not,  they  must  take  all  the  conse- 
quences. By  the  8  &  9  Vict.  c.  20,  s.  46,  if  the  line  of  railway  crosses  any  public 
highway  the  railway  is  to  be  carried  over  the  highway,  or  the  highway  over  the 
railway,  by  a  bridge,  but  it  is  provided  that  by  consent  of  two  justices  the  Company 
may  carry  the  railway  across  the  highway  on  a  level.  By  s.  61,  if  the  railway  cross 
any  footway  on  the  level,  the  Company  are  to  make  good  and  sufficient  gates  or  stiles 
on  each  side  of  the  railway  where  the  highway  shall  communicate  therewith.  The 
learned  Judge  ruled  that  it  was  the  duty  of  the  plaintiff  to  keep  the  gate  locked. 
That,  however,  would  have  been  an  obstruction  of  the  footway,  and  therefore  unlaw- 
ful. By  s.  68,  the  Company  were  bound  to  make  and  maintain,  for  the  accommodation 
of  the  owners  and  occupiers  of  lands  adjoining  the  railway,  sufficient  "fences  for 
separating  the  land  taken -for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  for  protecting  such  lands  from  trespass,  or  cattle  &c.  from  straying  thereout 
by  reason  of  the  railway,  together  with  all  necessary  gates,  made  to  open  towards 
such  adjoining  lands  and  not  towards  the  railway,  and  all  necessary  stiles."  Here  the 
gate  was  not  sufficient  to  prevent  cattle  straying,  because  the  plaintiff  could  not 
[429]  lawfully  fasten  it ;  there  should  have  been  a  stile.  If  there  had  been  a  bridge 
or  a  proper  stile,  the  persons  using  the  footway  would  not  have  broken  down  the 
gates.  [Pollock,  C.  B.  Suppose  a  person  is  bound  to  repair  a  way  and  omits  to  do 
so,  by  reason  of  which  foot  passengers  trespass  on  land  adjoining  the  way,  can  the 
person  neglecting  to  repair  be  made  liable  for  such  trespass?] 

Pollock,  C.  B.  This  was  an  application  for  a  new  trial  on  the  ground  of 
misdirection.  The  learned  Judge  ruled,  that  in  eases  like  the  present  it  is  one 
element  of  the  inquiry  whether  the  plaintiff  has  contributed  to  the  injury  sustained 
by  him,  by  his  own  negligence  or  that  of  his  servants,  and  that  if  the  plaintiff  has 
been  guilty  of  such  negligence  he  is  not  entitled  to  recover.  That  was  a  correct  state- 
ment of  the  law,  and  therefore  this  rule  must  be  discharged.  It  was  not  necessary  to 
state  to  the  jury  whether  the  Company  were  wrongdoers  in  not  having  made  a  bridge 
so  that  foot  passengers  could  cross  the  railway  without  opening  the  gate,  because, 
even  if  that  is  so,  if  the  plaintiff's  negligence  contributed  to  the  accident  he  is  not 
entitled  to  recover.  I  cannot  adopt  the  suggestion  of  the  plaintiffs  counsel,  that 
because  foot  passengers  had  a  right  to  go  along  the  footpath,  they  had  therefore 
a  right  to  prostrate  the  gate.  It  is  not  like  the  case  of  the  obstruction  of  a  way  by  a 
private  individual.  The  railway  was  made  under  the  powers  of  an  act  of  parliament. 
The  makers  of  the  railway  might  have  been  compelled  to  complete  it.  In  obstructing 
the  way  by  their  railway  they  were  not  wholly  wrongdoers,  for  what  they  did  would 
have  been  well  done  if  they  had  done  something  more.  If,  in  a  ease  like  the  present, 
foot  passengers  feel  themselves  aggrieved  by  the  obstruction  of  a  path  by  the  fences 
or  gates  of  a  railway,  they  may  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus, 
or  seek  some  other  remedy  [430]  in  a  Court  of  law,  but  they  must  not  destroy  the 
gates  or  fences  of  the  railway  so  as  to  permit  cattle  to  escape  on  to  the  line,  and 
thereby  endanger  the  lives  of  persons  travelling  on  it.  The  argument  of  the  plaintiffs 
counsel  on  this  point,  if  correct,  might  justify  the  abatement  of  the  earthwork  of 
railway  itself  if  it  obstructed  the  way. 

Martin,  B.  I  am  of  the  same  opinion.  There  was  an  occupation  road  from  a 
turnpike  road  to  a  field  of  the  plaintiff,  and  on  the  occupation  road  was  a  public 
footway.  The  cattle  of  the  plaintiff,  which  were  put  into  his  field,  strayed  into  the 
occupation  road,  and  from  thence  on  to  the  railway,  where  they  were  killed.  It  is 
said  that  the  railway  company  had  not  done  their  (Juty ;  that  they  ought  to  have 
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made  a  bridge  over  the  railway  for  foot  passengers.  But  assuming  that  to  be  so,  the 
rights  of  the  plaintiff  and  the  defendants  must  be  regulated  with  respect  to  their 
duties  to  each  other.  In  all  the  counts  of  the  declaration  the  question  whether  the 
accident  happened  by  reason  of  the  plaintiff's  negligence  is  involved.  Gates  were 
placed  by  the  defendants,  with  locks  upon  them,  to  prevent  cattle  from  straying,  and 
a  key  was  given  to  the  plaintiff,  which  was  afterwards  lost.  The  plaintiff  therefore 
took  upon  himself  the  obligation  of  looking  after  the  gates,  and  before  any  obligation 
could  arise  on  the  part  of  the  defendants  to  secure  the  gates  in  any  other  manner, 
notice  of  the  loss  of  the  key  should  have  been  given  to  them.  The  learned  Judge 
properly  left  it  to  the  jury  to  say  whether  the  colts  strayed  on  to  the  railway  by 
reason  of  the  plaintiff's  default. 

Bkamwell,  B.  I  also  think  that  the  rule  must  be  discharged.  It  is  contended 
that  this  is  a  case  where  the  plaintiff  has  a  right  of  action  against  the  defendants, 
notwithstanding  any  default  on  his  own  part.  There  may  be  [431]  such  cases,  where 
the  neglect  of  duty  on  the  part  of  a  defendant  is  one  against  which  the  plaintiflf  is  not 
bound  to  be  on  his  guard ;  but  here  no  case  is  made.  As  to  the  first  count,  it  was 
not  shewn  that  the  accident  happened  in  consequence  of  the  footway  not  being 
carried  over  the  railway  by  a  bridge.  The  second  and  third  counts  also  failed  in 
proof.  The  breach  of  duty  alleged  in  the  fourth  count  is  not  an  offence  against  any 
private  right,  and  does  not  give  any  right  of  action  to  the  plaintiff  if  he  wantonly  or 
negligently  allowed  his  colts  to  escape. 

Watson,  B.  I  am  entirely  of  the  same  opinion.  It  seems  clear  that  no  one  had 
suggested  to  the  defendants  that  there  was  a  footpath  over  the  occupation  way.  The 
plaintiff  had  treated  the  way  as  an  occupation  way,  and  had  got  a  key  of  the  gates 
across  it,  and  kept  them  locked.  It  must  therefore  be  taken  that  the  plaintiff"  agreed 
that  a  gate  with  a  lock  on  it  was  the  proper  mode  of  protecting  his  cattle.  If,  by  his 
own  voluntary  act,  the  plaintiff  contributed  to  the  accident,  he  cannot  recover :  Holden 
V.  The  Liverpool  New  Gas  and  Coke  Company  (3  C.  B.  1). 

Rule  discharged.  (J) 


[432]  Egberts  v.  Aulton.  June  9,  1857. — In  the  year  1810,  a  chapel  was 
purchased  for  the  purpose  of  being  consecrated  as  a  chapel  of  ease  in  the  parish 
of  A.  The  chapel  was  consecrated  under  the  provisions  of  a  deed,  dated  the 
25th  August,  1810,  by  which  the  parish  clerk  and  sexton  were  to  be  entitled  to 
the  fees  for  christenings,  burials,  and  marriages  in  the  chapel  and  cemetery 
thereof,  as  if  they  had  taken  place  in  the  mother  church.  By  an  order  of  her 
Majesty  in  council,  of  the  2nd  August,  1853,  the  chapel  was  created  a  district 
chapelry  under  the  16th  section  of  the  59  Geo.  3,  c.  134.  By  the  10th  section 
of  that  Act,  when  any  parish  shall  be  divided  under  the  provisions  of  the 
58  Geo.  3,  c.  45,  or  this  Act,  all  fees  belonging  to  the  parish  clerk  or  sexton 
respectively  of  any  such  parish,  which  shall  thereafter  arise  "in  any  district  or 
division  of  any  parish  divided  "  under  the  provisions  of  the  58  Geo.  3,  c.  45,  shall 
belong  to  and  be  recoverable  by  the  clerks  and  sextons  of  each  of  the  divisions  of 
the  parish  to  which  they  shall  be  assigned.  The  plaintiff,  who  was  clerk  and 
sexton  of  the  parish  of  A.,  having  brought  an  action  for  money  had  and  received, 
against  the  defendant,  the  clerk  and  sexton  of  the  chapel,  for  the  fees  received 
by  him  for  christenings,  burials,  and  marriages  in  the  chapel.  Held  :  First,  that 
the  action  for  money  had  and  received  would  lie  for  these  fees. — Secondly :  That 
this  being  a  "  district  chapelry,"  was  not  within  the  operation  of  the  10th  section 
of  the  59  Geo.  3,  c.  134,  and  therefore  that  the  plaintiff,  as  clerk  and  sexton  of 
the  parish  was  entitled  to  the  fees  arising  at  the  chapel. 

[Referred  to,  Rex  v.  Vicar  and  Churchwardens  of  Dymock,  [1915]  1  K.  B.  150.] 

In  the  above  cause  a  special  case  was  stated  for  the  opinion  of  this  Court  (so  far 
as  material)  as  follows  : — 

{h)  See  The  Manchester,  Sheffield  and  Lincolnshire  Railioay  Company,  Appellants, 
Wallis,  Respondent,  14  C.  B.  213;  The  Midland  Railway  Company  v.  Daykin, 
17  C.  B.  126. 
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This  was  an  action  to  recover  431.  15s.  as  money  received  by  the  defendant  to  the 
plaintiifs  use,  from  the  19th  of  August,  185.3,  until  the  commencement  of  the  suit. 

The  plaintiff  during  the  above  period  was  clerk  and  sexton  to  the  parish  church  of 
Aston  juxta  Birmingham,  in  the  county  of  Warwick,  and  the  defendant  during  the 
same  time  was  clerk  and  sexton  to  the  district  chapel  of  St.  James  Ashted,  in  the 
same  parish ;  and  the  above  sum  was  the  amount  of  fees  received  by  the  latter  in  that 
capacity,  from  time  to  time  during  that  period,  upon  the  publication  of  banns  and 
marriages  and  churchings  in  the  said  chapel,  and  upon  burials  performed  in  the  burial 
ground  belonging  to  the  same. 

In  the  year  1810,  the  said  chapel  then  called  Ashted  Chapel,  situate  at  Ashted  in 
the  hamlet  of  Duddeston  and  parish  of  Aston  juxta  Birmingham,  and  5430  square 
yards  of  land  adjoining  thereto,  were  purchased  by  subscription,  for  the  purpose  of 
having  the  said  chapel  consecrated  as  a  chapel  of  ease  to  the  parish  church  of  Aston 
aforesaid,  and  the  said  land  belonging  thereto  consecrated  [433]  as  burial  ground  for 
the  interment  of  persons  dying  within  the  said  hamlet. 

By  indenture,  dated  the  25th  of  August,  1810,  made  between  George  Simcox  and 
John  Botton  of  the  first  part ;  the  Lord  Bishop  of  Lichfield  and  Coventry  of  the 
second  part ;  Heneage  Legge  of  the  third  part ;  the  Reverend  Benjamin  Spence  of 
the  fourth  part,  and  Richard  Spooner,  Thomas  Jones  and  Thomas  Beilby  of  the 
fifth  part ;  the  said  chapel  and  land  were  by  virtue  of  the  43  Geo.  3,  c.  108,  conveyed 
to  the  said  Richard  Spooner,  Thomas  Jones  and  Thomas  Beilby  and  their  heirs ;  upon 
trust  to  get  the  said  chapel  consecrated  as  a  chapel  of  ease  to  the  parish  church  of 
Aston,  near  Birmingham,  aforesaid,  and  the  said  land  consecrated  as  a  cemetery  or 
place  of  burial  for  the  bodies  of  persons  dying  in  the  said  hamlet  of  Duddeston,  and  of  the 
parish  of  Aston  aforesaid  ;  and  the  right  of  nominating  the  minister  (being  approved 
of  by  the  bishop,  patron,  and  incumbent  for  the  time  being  of  the  said  parish  of 
Aston,  and  licensed  by  the  Lord  Bishop  of  Lichfield,)  was  thereby  vested  in  the  said 
George  Simcox  for  sixty-five  years,  and  afterwards  in  the  vicar  of  the  parish  church 
of  Aston.  And  the  said  chapel  when  consecrated  was  to  be  endowed  by  the 
pew  rents. 

And  by  the  said  indenture  it  was  declared  that  the  curate  and  clerk  should  have 
the  like  fees,  for  christenings  in  the  said  chapel,  and  for  burials  in  the  vaults  and  in 
the  chapel-yard,  and  for  grave  stones,  as  then  were  or  should  be  taken  by  the  vicar 
and  parish  clerk  of  the  parish  of  Aston,  and  exclusive  of  the  same  ;  and  that  the  fees 
due  to  the  vicar  and  clerk  of  Aston  for  baptisms  and  burials  in  the  chapel  and  chapel- 
yard  should  from  time  to  time  be  received  by  the  curate  and  clerk  of  the  said  chapel, 
and  paid  by  them  on  the  first  day  of  every  quarter  to  the  vicar  and  clerk  of  the 
mother  church  of  Aston,  and  that  a  clerk  [434]  should  be  appointed  by  the  officiating 
minister  for  the  time  being,  and  that  the  sexton  of  Aston  should  be  sexton  of  the  said 
chapel-yard. 

On  the  7  th  of  September,  1810,  the  said  chapel  and  burial  ground  were  duly 
consecrated  by  the  name  of  St.  James,  by  the  Bishop  of  Lichfield  and  Coventry.  The 
consecration  deed  of  that  date,  after  reciting  to  the  effect  above-mentioned,  and  that 
the  patron,  the  vicar  of  the  parish  church  of  Aston,  the  churchwarden  of  the  parish, 
and  certain  inhabitants  of  the  hamlet  of  Duddeston  had  in  their  own  names  and  in 
the  names  of  the  rest  of  the  inhabitants  of  the  hamlet,  duly  petitioned  the  Bishop  of 
Lichfield  and  Coventry  to  consecrate  and  set  apart  the  said  chapel  and  chapel-yard  on 
the  terms  and  conditions  and  reservations  therein  ;  he,  the  said  bishop,  did  set  apart 
and  consecrate  the  said  chapel  by  the  name  of  St.  James  as  a  chapel  of  ease  to  the 
mother  church  of  Aston.  And  the  minister  was  authorized  to  administer  baptism 
therein,  to  church  M'omen  and  to  solemnize  matrimony  therein  in  case  it  should 
thereafter  be  declared  by  act  of  parliament  lawful  so  to  do  in  chapels  of  new  founda- 
tion, but  not  otherwise ;  and  to  perform  all  things  usual  and  lawful  in  other  churches 
and  chapels.  And  the  said  chapel-yard  was  declared  to  be  for  the  use  of  the 
inhabitants  of  the  hamlet  of  Duddeston  and  parish  of  Aston.  And  it  was  thereby 
declared  that  the  curate  or  minister  of  the  said  chapel  should  baptize  the  children  of 
the  said  hamlet  in  the  said  chapel  and  bury  the  dead  in  the  vaults  and  chapel-yard 
there,  and  assist  in  visiting  the  sick  in  the  said  hamlet,  reserving  nevertheless  to  the 
vicar,  churchwardens,  parish  clerk,  sextons,  and  all  other  officers  of  the  said  parish 
church  of  Aston  for  the  time  being,  all  right,  title  and  interest  in  and  to  all  tithes, 
oblations,  obventions,  offerings,    fees,  rights,  profits,    privileges,  [435]   ecclesiastical 
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dues,  duties  and  rates  whatsoever,  ordinary  and  extraordinary,  to  them  respectively 
and  severally  due  or  of  right  accustomed,  as  though  the  consecration  had  not  taken 
place.  And  it  was  thereby  also  decreed  and  declared  that  the  curate  and  clerk  of  the 
said  chapel  should  from  time  to  time  receive  the  usual  fees  due  to  the  vicar  and 
parish  clerk  for  all  christenings  in  the  said  chapel,  and  for  all  burials  in  the  said  vaults 
and  chapel-yard,  the  same  as  if  they  had  been  baptized  in  the  parish  church  of  Aston, 
or  buried  in  the  vaults  or  in  the  church-yard  of  the  said  parish,  over  and  above  all 
the  like  fees  for  themselves  ;  and  should  on  the  first  day  of  every  quarter  in  the  year 
pay  the  same  to  the  vicar  and  parish  clerk  of  Aston  for  ever  thereafter.  And  it  was 
further  decreed  that  a  clerk  should  be  appointed  by  the  said  curate  and  should  be 
paid  a  salary  out  of  the  said  chapel  rate.  And  that  the  sexton  of  the  church  of 
Aston  should  be  the  sexton  of  the  said  chapel  and  chapel-yard,  for  the  time  being, 
and  entitled  to  the  same  fees  only  as  were  paid  at  Aston. 

From  the  time  of  the  consecration  of  the  said  chapel  to  the  year  1841  (when  he 
died)  K.  Roberts  was  the  clerk  and  sexton  of  the  parish  of  Aston.  On  his  death  the 
plaintiff  was  appointed  clerk  of  the  parish  of  Aston ;  and  afterwards  was  duly 
licenced  as  clerk  by  the  bishop.  And  in  the  year  1844,  he  was  duly  appointed  sexton 
of  the  parish  of  Aston.  And  from  the  respective  times  last  mentioned,  up  to  the 
19th  of  August,  1853,  the  clerk  of  St.  James  received  the  fees  paid  upon  all  burials 
performed  in  the  said  chapel-yard,  and  paid  them  over  to  the  plaintiff  in  addition  to 
fees  received  and  retained  by  himself. 

On  the  8th  of  August,  1853,  the  following  order  was  made  by  her  Majesty  in 
council : — 

Whereby  her  Majesty's  commissioners  for  building  new  churches  have,  in  pursuance 
of  the  16th  section  of  an  Act  [436]  of  Parliament,  passed  in  the  59th  year  of  the  reign 
of  his  Majesty'King  George  the  3rd,  intitutled,  &c.  (59  Geo.  3,  c.  134),  and  of  the 
3rd  section  of  an  Act  passed  in  the  session  of  parliament,  held  in  2nd  and  3rd  years 
of  her  Majesty's  reign,  intituled,  &c.  (2  &  3  Vict.  c.  49),  duly  prepared  and  laid  before 
her  Majesty  in  council  a  representation,  bearing  date  the  19th  day  of  July,  1853,  in 
the  words  following,  viz  : — 

Your  Majesty's  Commission  for  building  new  churches  beg  leave  humbly  to 
represent  that  having  taken  into  consideration  all  the  circumstances  of  the  parish  of 
Aston  juxta  Birmingham  in  the  county  of  Warwick  and  in  the  diocese  of  Worcester, 
it  appears  to  them  to  be  expedient  that  a  particular  district  should  be  assigned  to  the 
consecrated  church  of  St.  James,  situate  at  Ashted  in  the  parish  of  Aston  jnxta 
Birmingham,  under  and  by  virtue  of  the  power  or  authority  contained  in  the  16th 
section  of  an  Act  of  Parliament,  passed,  &c.  (59  Geo.  3,  c.  134),  and  in  the  3rd  section 
of  an  Act  of  Parliament,  passed,  &c.  (2  &  3  Vict.  c.  49),  and  that  such  proposed  district 
should  be  named  or  called,  "  The  District  Chapelry  of  Ashted."  (The  boundaries  of 
the  said  proposed  district  were  then  set  out.)  Your  Majesty's  said  commissioners 
beg  leave  further  to  represent,  that  it  also  appears  to  them  to  be  expedient  that  banns 
of  matrimony  should  be  published,  and  that  marriages,  baptisms,  churchings,  and 
burials  should  be  solemnized  or  performed  in  the  said  church  of  St.  James  at  Ashted, 
and  that  the  fees  to  arise  therefrom  should  be  paid  and  belong  to  the  minister  or 
incumbent  thereof  for  the  time  being.  That  the  consent  of  the  bishop  of  the  diocese 
of  Worcester  has  been  obtained  thereto  as  required  by  the  Acts  and  sections  here- 
inbefore mentioned,  &c.  Her  Majesty,  having  taken  the  said  representation, 
together  with  the  map  and  plan  thereunto  annexed,  into  considera-[437J-tion,  was 
pleased,  by  and  with  the  advice  of  her  privy  council  to  approve  thereof  and  to  order : 
And  it  is  hereby  ordered,  that  the  proposed  assignment  of  a  district  chapelry  to  the 
said  consecrated  church  of  St.  James  at  Ashted  be  accordingly  made,  and  that  the 
recommendation  of  the  said  commissioners  in  respect  of  the  publication  of  banns, 
and  the  solemnization  of  marriages,  churchings,  and  burials,  in  the  said  church, 
and  the  fees  to  arise  therefrom  be  carried  into  effect  agreeably  to  the  provisions  of 
the  said  Acts.  '       C.  C.  Greville. 

The  defendant  was  on  the  12th  April,  1844,  appointed  clerk  of  the  chapel  of  St. 
James  by  the  then  curate  and  minister  of  the  same,  and  in  like  manner  was  appointed 
sexton  thereof,  by  the  same  person,  on  the  17th  August,  1853. 
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From  the  publication  of  the  above  order  the  defendant  has  refused  to  allow  the 
plaintiff  to  act  as  clerk  or  sexton  of  the  said  chapel,  or  in  any  manner  to  interfere 
with  the  chapel-yard  thereof ;  and  he  has  himself  acted  as  the  clerk  and  sexton  of  the 
said  chapel  and  chapel-yard,  and  has  received  in  that  capacity  all  the  fees  upon  banns, 
marriages  and  churchings  performed  in  the  said  chapel,  and  upon  all  burials  performed 
in  the  chapel-yard,  amounting  in  the  whole  to  431.  15s.,  that  is  to  say,  for  banns  11.  6s., 
for  marriages  .31.  10s.,  for  christenings  11.  19s.,  for  burials  371.,  and  has  refused  to  pay 
over  any  part  of  such  amount  to  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  the  said  fees,  or  any  and  what  portion  thereof.  If  the  Court  shall  be  of 
opinion  that  he  is  so  entitled,  judgment  is  to  be  entered  by  confession  for  the  plaintiff 
for  such  sum  or  sums  as  the  Court  shall  direct.  If  the  Court  shall  be  of  a  contrary 
opinion,  judgment  is  to  be  entered  for  the  defendant. 

[438]  Phipson  (Cripps  with  him)  argued  for  the  plaintiff  (June  3).     The  question 
is,  what  is  the  operation  of  the  59  Geo.  3,  c.  134,  s.  10.     The  consecration  deed  of  the 
7th  September,  1810,  reserved  to  the  parish  clerk  and  sexton  of  the  paiish  church  of 
Aston  all  fees  actually  due  or  of  right  accustomed,  as  though  the  consecration  had 
not  taken  place ;  and  it  provided  that  the  clerk  of  the  chapel  should  receive  the  usual 
fees  for  christenings  and  burials  as  if  they  had  taken  place  in  the  parish  church  over 
and  above  the  like  fees  for  themselves,  and  should  pay  over  the  same  to  the  parish 
clerk  of  Aston.     Therefore,  up  to  the  time  of  the  publication  of  the  Order  in  Council, 
the  plaintiff  was  clearly  entitled  to  the  fees.     Spry  v.  Emperor  (6  M.  &  W.  639)  pro- 
ceeded on  the  ground  that  the  fees  were  due  by  custom.     Here  there  was  a  contract 
between  the  parties  that  the  incumbent  and  parish  clerk  should  receive  the  fees  for 
all  the  christenings  and  burials  within  the  parish.     [Watson,  B.,  referred  to  Spry  v. 
Gallop  (16  M.  &  VV.  716).]     In  that  case  the  fee  claimed  by  the  rector  had  never  been 
received,  and  there  was  no  evidence  that  it  was  due  by  custom ;  here  the  contract  is 
equivalent  to  a  custom.     Then,  is  the  plaintiffs  right  affected  by  the  Church  Building 
Acts  1     Under  those  Acts  three  courses  may  be  taken  in  populous  parishes.     By  the 
58  Geo.  3,  c.  45,  s.  16,  if  it  shall  appear  to  the  commissioners  expedient,  any  parish 
may  be  divided  into  two  or  more  distinct  and  separate  parishes  for  all  ecclesiastical 
purposes.     By   section  21,    if  the  commissioners  shall  be   of  opinion  that  it  is  not 
expedient  to  divide  any  parish  into  such  complete,  separate  and  distinct  parishes; 
but    that  it  is    expedient  to    divide    the    same   into    ecclesiastical   districts,    that 
division  may  be  made.     By  section  22,  the  boundaries  of  the  new  parishes  created  by 
such  complete  division,  and  also  the  several  districts  of  any  parish,  are  to  be  enrolled 
in  [439]  Chancery  ;  and  thereupon  such  districts  become  separate  and  distinct  district 
parishes  for  all  ecclesiastical  purposes.     By  the  59  Geo.  3,  c.  134,  s.  16,  the  commis- 
sioners may  assign  a  particular  district  to  any  chapel,  such  district  to  be  under  the 
immediate  care  of  the  curate,  but  subject  to  the  superintendence  and  controul  of  the 
incumbent  of  the  parish  church,  and  it  enables  the  commissioners,  with  the  consent  of 
the  bishop  of  the  diocese,  to  determine  whether  any  and  what  part  or  proportion  of 
the  fees  due  for  marriages,  baptisms,  churchings  and  burials,  shall  be  assigned  to  the 
curate  :  it  makes  no  provision  for  the  fees  of  the  clerk  or  sexton.     Under  that  enact- 
ment the  district  assigned  to  this  chapel  became,  by  the  order  in  council,  a  distinct 
chapelry.     The  2  &  3  Vict.  c.  49,  and  14  &  15  Vict.  c.  97,  contain  provisions  with 
respect   to   such   a   chapelry.     This   case   is   not    within    the    10th   section    of   the 
59  Geo.  3,  c.  134,  which  enacts,  that  when  any  parish  shall  be  divided  under  the 
provisions  of  the  58  Geo.  3,  c.  43,  or  this  Act,  all  fees  belonging  to  the  parish  clerk  or 
sexton  of  any  such  parish,  which  shall  thereafter  arise  in  any  district  or  division  of 
any  parish,  shall  be  recoverable  by  the  clerks  and  sextons  of  each  of  the  divisions  of 
the  parish  to  which  they  shall  be  assigned,  and  the  commissioners  are  to  make  com- 
pensation for  loss  of  fees  which  any  clerk  or  sexton  may  sustain  by  reason  of  any  such 
division.     Moreover,  the  6th  section  of  the  14  &  15  Vict.  c.  97,  provides,  that  where 
the  fees  are  not  reserved,  or  do  not  otherwise  belong  to  the  incumbent  of  the  original 
parish,  all  the  fees  arising  within  such  district  chapelry  shall  be  paid  to  the  incumbent 
for  the  time  being  of  such  district  chapelry,  notwithstanding  no  compensation  for  the 
loss  thereof  has  been  made  to  the  incumbent  of  the  original  parish. 

The  Solicitor  General  (Lush  with  him)  for  the  defendant.  [440]  First,  an  action 
for  money  had  and  received  will  not  lie  for  these  fees.  By  the  consecration  deed,  the 
clerk  of  the  chapel  is  to  receive  his  own  fees,  and  in  addition  the  fees  of  the  clerk  of 
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the  parish,  and  pay  the  latter  over  to  him.  It  does  not  appear  from  the  case  that  the 
defendant  has  received  more  than  is  due  to  himself.  It  is  true  that  these  statutes 
contemplate  three  modes  of  division  in  populous  parishes,  viz.,  a  distinct  parish,  an 
ecclesiastical  district,  and  a  district  chapelry,  and  that  the  16th  section  of  the 
59  Geo.  3,  c.  134,  makes  no  provision  for  the  fees  of  the  clerk  or  sexton  of  a  district 
chapel,  but  this  case  is  provided  for  by  the  10th  section  of  that  Act.  Though  that 
section  in  its  commencement  uses  the  words  "when  any  parish  shall  be  divided," 
it  goes  on  to  say  "  fees  due  to  the  parish  clerk  or  sexton  of  any  parish  which  shall 
thereafter  arise  in  any  district  or  division  of  any  parish  divided.  These  words  are 
sufficient  to  comprehend  this  case.  [Martin,  B.,  referred  to  Edgell  v.  Burnaby  (8  Exch. 
788).  Bramwell,  B.  The  30th  section  of  the  59  Geo.  3,  c.  134,  uses  the  words  "in 
every  district,  parish,  or  division  of  any  parish  or  district  chapelry  or  consolidated 
chapelry,  in  which  any  church  or  chapel  shall  be  built,  acquired,  or  appropriated."] 

Phipson,  in  reply.  The  30th  section  of  the  59  Geo.  3,  c.  134,  shews  that  a  district 
chapelry  is  different  from  a  division  of  a  parish.  The  word  "  district "  in  the  10th 
section  has  reference  to  an  ecclasiastical  district,  and  the  word  "  division  "  to  a  parish 
divided  :  the  assignment  of  a  district  to  a  chapel  is  not  within  the  terms  of  that  section. 
The  8th  and  9th  sections  shew  what  is  meant  by  the  words  "  division  of  any  parish  " 
in  the  10th  section.  A  parish  is  in  no  sense  divided  when,  within  the  parish,  a  new 
chapelry  is  added  to  it. 

Cur.  adv.  vult. 

[441]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  for  money  had  and  received ;  and  it  was  to 
try  the  right  of  the  parish  clerk  and  sexton  of  the  parish  of  Aston  juxta  Birmingham 
to  recover  the  fees  received  by  the  defendant  for  burials,  christenings  and  marriages 
at  the  district  chapel  of  St.  James  Ashted  within  that  parish.  This  chapel  was 
purchased  in  1810  for  the  purpose  of  being  consecrated  as  a  chapel  of  ease  in  that 
parish.  The  chapel  was  consecrated  and  established  under  the  provisions  of  a  deed 
set  out  in  the  case,  dated  the  25th  August,  1810,  by  which  the  parish  clerk  and  sexton 
were  to  be  entitled  to  the  fees  for  christening,  burials,  and  marriages  in  the  chapel 
and  cemetery  thereof,  as  if  they  had  taken  place  in  the  mother  church.  By  an  order 
in  council  of  the  8th  August,  1853,  it  was  created  a  district  chapel  under  the  16th 
section  of  the  59  Geo.  3,  c.  134. 

It  was  discussed  during  the  argument,  whether  or  not  the  money  received  by  the 
defendant  was  money  had  and  received  to  the  use  of  the  plaintiff.  We  all  think  it  was 
so  recoverable,  for  he  received  these  sums  of  money  as  and  for  the  legal  fees  for  burials, 
&c.,  and  if  they  belonged  to  the  plaintiff  they  are  recoverable  in  this  form  of  action. 
This  case  is  distinguishable  from  the  case  of  King  v.  Alston  (12  Q.  B.  971),  inasmuch 
as  the  defendant  in  that  case  only  received  the  portion  of  the  fees  he  himself  was 
entitled  to.  The  question  then  is,  whether  or  not  the  fees  belong  to  the  plaintiflF. 
Unless  taken  away  by  an  act  of  parliament,  it  was  conceded  that  they  belonged  to  the 
plaintiff.  The  right  depends  on  the  10th  section  of  the  59  Geo.  3,  c.  134,  which 
enacts, — "That  when  any  parish  shall  be  divided  under  the  provisions  of  the  said 
recited  Act  or  of  this  Act,  all  fees,  dues,  [442]  profits,  and  emoluments  belonging  to 
the  parish  clerk  or  sexton  respectively  of  any  such  parish,  whether  by  prescription, 
usage  or  otherwise,  which  shall  hereafter  arise  in  any  district  or  division  of  any  parish 
divided  under  the  provisions  of  the  said  recited  Act,  shall  belong  to  and  be  recoverable 
by  the  clerks  and  sextons  respectively  of  each  of  the  divisions  respectively  of  the 
parish  to  which  they  shall  be  assigned,  in  like  manner  in  every  respect  and  after  the 
same  rate  as  they  were  before  recoverable  by  the  clerk  and  sexton  respectively  of 
the  original  parish  ;  and  it  shall  be  lawful  for  the  said  commissioners  in  every  such 
case  to  ascertain  and  make  compensation,  in  manner  directed  by  the  said  recited  Act, 
in  cases  of  compensation  by  reason  of  loss  of  fees,  for  any  loss  of  fees,  dues,  profits,  or 
emoluments  which  any  clerk  or  sexton  may  sustain  by  reason  of  any  such  division." 
In  order  to  understand  the  meaning  of  the  words  "divided  parish"  and  of  "any 
district  or  division  of  any  parish  divided,"  it  is  necessary  to  refer  to  the  provisions  of 
the  statute  58  Geo.  3,  c.  45.  The  16th  section  of  that  Act  provides  for  the  division 
of  parishes  into  two  separate  parishes;  and  sections  21,  22,  23  and  24  provide  for  the 
erection  of  churches  with  a  district  attached  to  them,  which  are  to  be  separate  parishes 
for  ecclesiastical  purposes,  with  certain  rights  retained  to  the  incumbent  of  the  mother 
church ;  and  these  latter  districts  are  the  districts  or  divisions  of  divided  parishes, 
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referred  to  in  section  10  of  the  Act  59  Geo.  3,  s.  134,  above  set  forth.  The  present 
chapel  and  cemetery  is  a  district  chapel  of  ease,  erected  under  the  16th  section  of  the 
59  Geo.  3.  In  the  subsequent  Church  Building  Acts,  2  &  3  Vict.  c.  49,  and  14  &  15 
Vict.  c.  97,  they  are  designated  as  district  chapels  and  the  districts  are  termed  district 
chapelries.  It  is  clear,  therefore,  that  these  district  chapels  are  not  within  the  opera- 
tion of  the  10th  [443]  section  of  the  59  Geo.  3,  and  we  do  not  find  a  provision  in  any 
subsequent  Act  for  taking  these  fees  arising  at  the  chapels  from  the  parish  clerk  and 
sexton  in  parishes  where  there  is  a  district  chapel. 

AVe  are  therefore  of  opinion  that  these  fees  still  belong  to  the  present  clerk,  and 
consequently  he  is  entitled  to  our  judgment  for  the  whole  of  the  fees  mentioned  in 
the  case. 

Judgment  for  the  plaintiflf. 

Williams  v.  Smith.  June  5  and  6,  1857. — The  Mercantile  Law  Amendment  Act, 
1856,  19  &  20  Vict.  c.  97,  s.  1,  which  enacts,  that  "no  writ  of  execution  against 
the  goods  of  a  debtor  shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  bona  fide  and  for  a  valuable  consideration  before  the  actual  seizure  or 
attachment,  provided  he  had  no  notice  "  does  not  apply  in  case  where  the  writ  of 
execution  was  delivered  to  the  sheriff  before  the  passing  of  the  Act. 

[S.  C.  26  L.  J.  Ex.  371 ;  5  W.  E.  729 :  affirmed  1859,  4  H.  &  N.  559.] 

This  was  an  interpleader  issue  to  try  whether  thirteen  steers,  seized  by  the  sheriff 
of  Gloucestershire  in  December  last  under  an  execution  against  the  goods  of  one 
Selwyn  at  the  suit  of  the  present  defendant,  were  the  property  of  the  present  plaintiff 
as  against  the  execution  creditor,  the  present  defendant. 

At  the  trial,  before  Willes,  J.,  at  the  last  Spring  Assizes  at  Gloucester,  it  appeared 
that  the  writ  of  fi.  fa.  was  delivered  to  the  sheriff  in  April  1856.  On  the  29th  of  July 
the  19  &  20  Vict.  c.  97,  passed.  In  August  the  plaintiff  bought  the  steers  in  question, 
from  Selwyn  and  paid  for  them,  and  in  December  they  were  seized  by  the  sheriff 
under  the  writ  of  fi.  fa. 

It  was  objected  on  behalf  of  the  defendant,  that  the  1st  section  of  "  The  Mercantile 
Law  Amendment  Act,  1856,"  (19  &  20  Vict.  c.  97),(a)^  was  not  retrospective,  and 
therefore  [444]  that  the  goods  were  bound  by  the  delivery  of  the  writ  to  the  sherifi", 
notwithstanding  that  Act.  The  jury  found  that  the  sale  to  the  plaintiff  was  bona  fide 
and  for  a  valuable  consideration,  whereupon  the  learned  Judge  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him  if 
the  Court  should  be  of  opinion  that  the  statute  applied. 

The  Solicitor  General,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly, (a)^ 
against  which 

Pigott,  Serjt.,  and  H.  James  now  shewed  cause.  It  is  admitted  that,  except  for 
the  1st  section  of  "The  Mercantile  Law  Amendment  Act,  1856,"  the  property  of  the 
steers  would,  to  a  certain  extent,  have  been  bound  by  the  writ,  from  the  time  of  its 
delivery  to  the  sheriff;  and  the  execution  creditor  would  have  had  some  interest  in 
the  cattle,  though  by  no  means  a  vested  interest,  because  such  interest  might  have 
been  defeated  by  a  sale  in  market  overt,  by  their  removal  out  of  the  sheriff's  juris- 
diction, or  by  the  bankruptcy  of  the  debtor.  [Martin,  B.  It  is  said,  in  1  Wms. 
Saund.  219  g.  6th  ed.  "The  meaning  of  the  expression  (in  29  Car.  2,  c.  -3,  s.  16,)  that 
the  property  of  the  goods  is  bound,  is  not  that  the  property  in  them  is  altered,  for 

{ay  Sect.  1.  "No  writ  of  fieri  facias  or  other  writ  of  execution,  and  no  writ  of 
attachment  against  the  goods  of  a  debtor,  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bona  fide  and  for  a  valuable  consideration  before  the  actual 
seizure  or  attachment  thereof  by  virtue  of  such  writ ;  provided  that  such  person  had 
not,  at  the  time  when  he  acquired  such  title,  notice  that  such  writ,  or  any  other  writ 
by  virtue  of  which  the  goods  of  such  owner  might  be  seized  or  attached,  had  been 
delivered  to  and  remained  unexecuted  in  the  hands  of  the  sheriff,  undersheriff,  or 
coroner." 

(a)2  The  rule  was  also  obtained  on  the  ground  that  the  plaintiff  at  the  time  of  the 
purchase  had  notice  of  the  writ  under  the  Act,  but  the  decision  of  the  Court  on  the 
first  point  rendered  the  other  immaterial. 
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such  alteration  does  not,  nor  ever  did,  take  place  until  actual  sale  of  the  goods  under 
the  writ ;  but  that  the  defendant,  from  the  time  that  they  are  bound,  cannot  dispose 
of  them  unless  in  market  overt,  so  as  to  [445]  prevent  their  being  taken  in  execution."] 
It  is  also  stated  in  Harding  v.  Hall  (10  M.  &  W.  42,  47).  But  the  19  &  20  Vict, 
c.  97,  s.  1,  has  a  retrospective  effect  and  prevents  the  fi.  fa.  prejudicing  the  title  of  the 
plaintiff.  The  object  of  that  enactment  was  to  amend  the  laws  affecting  trade  and 
commerce,  to  get  rid  of  inconveniences  felt  by  persons  engaged  in  trade,  by  reason  of 
the  laws  in  England  being  in  some  particulars  different  from  those  in  Scotland,  and 
to  quiet  the  title  of  owners  of  goods.  The  1st  section  indirectly  affects  the  rights  of 
persons  issuing  execution,  but  it  directly  gives  protection  to  innocent  purchasers. 
The  other  side  must  contend,  that  although  the  1st  section  says  that  no  writ  of 
execution  against  the  goods  of  a  debtor  shall  prejudice  the  title  to  such  goods  acquired 
by  any  person  bona  fide  and  for  a  valuable  consideration,  before  the  actual  seizure 
thereof  by  virtue  of  such  writ,  yet,  it  means  only  no  writ  hereafter  issued.  The  Act 
however  is  general  in  its  terms,  and  affects  all  writs  whether  issued  before  or  after  it 
passed.  The  language  is  plain,  and  there  is  no  reason  for  giving  it  a  limited  meaning. 
If  the  Act  does  not  apply  to  writs  lodged  with  the  Sheriff  at  the  time  of  it  passing,  it 
will  be  necessary  to  inquire  for  a  series  of  years  in  the  sheriff's  office,  as  to  the 
existence  of  writs,  in  order  fully  to  protect  a  purchaser.  It  is  said  in  Dwarris  on 
Statutes  (2nd  edition,  541),  "there  are  authorities  for  extending  remedial  enactments 
to  inchoate  transactions,  where  the  words  used  enabled  the  Court  to  give  the  law  a 
retroactive  effect."  Freeman  v.  Moyes  (1  A.  &  E.  338)  and  Towler  v.  Chatterton  (6  Bing. 
258)  are  authorities  to  the  same  effect.  Formerly,  when  the  passing  of  a  statute 
referred  to  the  first  day  of  the  session,  the  argument  agaiiist  the  statute  being 
retroactive  as  to  inchoate  transactions  was  cogent;  but  that  argument  no  longer 
applies.  It  has  already  been  decided  [446]  by  Kindersley,  V.-C,  in  Thompson  v. 
Waithman  (3  Drewry,  628),  that  section  14  of  this  Act  has  a  retrospective  effect. 

The  Solicitor  General  (with  whom  was  Macnamara),  in  support  of  the  rule.  It  is 
a  general  principle,  that  a  new  statute  ought  not  to  be  construed  so  as  to  give  it  a 
retrospective  operation,  unless  it  clearly  appears  that  such  was  the  intention  of  the 
legislature.  [Martin,  B.  That  principle  was  fully  considered  and  adopted  by  this 
Court  in  Moon  v.  Burden  (2  Exch.  22).  Watson,  B.,  referred  to  Gilmore  v,  Shuter 
(T.  Jones,  108;  2  Show.  17).] 

Per  Curiam. (fZ)  We  are  of  opinion  that  this  rule  must  be  absolute  (see  Moore  v. 
Fhillipps,  7  M.  &  W.  536). 

Eule  absolute.  (/) 

Churchward  akd  Blight  v.  Ford.  May  28,  1857. — Copyhold  lands  were  devised 
to  the  plaintiffs  in  trust  for  F.  for  life,  but  the  plaintiffs  were  never  admitted  to 
the  copyhold.  At  the  time  of  the  death  of  the  testator  the  lands  were  in  the 
possession  of  the  defendant,  to  whom  F.,  with  the  assent  of  one  of  the  plaintiffs, 
afterwards  re-let  them  in  her  own  name.  The  plaintitis  then  gave  notice  to  the 
defendant  to  pay  the  rent  to  them.  Held,  that  an  action  for  use  and  occupation 
would  not  lie  by  the  plaintiffs  against  the  defendant,  because  no  contract  could 
be  implied  between  them,  there  having  been  an  existing  contract  between  the 
defendant  and  F.,  and  the  occupation  having  been  by  permission  of  F. 

[S.  C.  26  L.  J.  Ex.  354;  5  W.  R.  831.  Applied,  Howe  v.  Scarriott,  1859,  4  H.  &  N. 
723  ;  Sloper  v.  Saunders,  1860,  29  L.  J.  Ex.  275  ;  FhilUps  v.  Homfray,  1883,  24  Ch.  D. 
439.] 

Debt  for  use  and  occupation.  Pleas :  Never  indebted.  Payment.  Whereupon 
issue  was  joined. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  Spring  Assizes  for  the  county  of  Devon, 
it  appeared  that  in  1851  William  Foss  died,  having  by  his  will  devised  certain  copy- 
[447j-hold  premises  to  the  plaintiffs,  in  trust  to  pay  the  rents  to  his  widow,  Mrs.  Foss, 
for  her  life,  and  he  appointed  the  plaintiffs  and  Mrs.  Foss  executors  and  executrix. 
The  plaintitis  had  never  been  admitted  tenants  of  the  manor.     The  defendant  had  been 

(d)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 
(J)  Reported  by  Douglas  Brown,  Esq. 
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in  possession  of  the  premises  since  Christmas,  1850,  having  originally  taken  them  for 
three  years  from  William  Foss.  In  June,  1853,  he  received  a  notice  to  quit,  signed 
by  the  plaintiff  Churchward,  and  Mrs.  Foss,  as  executor  and  executrix.  At  Christmas, 
1853,  a  new  agreement  in  Churchward's  handwriting,  purporting  to  be  a  letting  by 
Mrs.  Foss,  was  sent  to  the  defendant.  This  agreement  was  never  executed,  but  the 
defendant  continued  to  hold  the  premises,  and  always  paid  the  rent  to  Mrs.  Foss.  In 
June,  1855,  Churchward,  as  trustee  under  the  will  of  William  Foss,  gave  notice  to  the 
defendant  not  to  pay  rent  to  any  other  person  than  himself.  Upon  this  the  defendant 
saw  the  other  plaintiff,  Blight,  who  told  him  to  pay  the  rent  to  Mrs.  Foss. 

The  learned  Judge  asked  the  jury  whether,  in  December,  1853,  the  defendant 
took  the  premises  from  Churchward,  or  from  Mrs.  Foss ;  he  said,  that  if  Mrs.  Foss 
received  the  rents,  but  Churchward  let  the  premises,  then  the  defendant  was  tenant  to 
the  plaintiffs.  The  jury  found  that  the  letting  was  by  Mrs.  Foss,  with  the  assent 
of  the  plaintiffs,  upon  which  the  learned  Judge  directed  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them,  if  upon  the  facts 
the  Court  should  be  of  opinion  that  the  plaintiffs  had  made  out  their  case. 

A  rule  nisi  having  been  obtained  for  that  purpose, 

Montague  Smith  and  Karslake  now  shewed  cause.  First,  the  jury  having  found 
that  the  defendant  took  the  premises  from  Mrs.  Foss,  there  is  no  estoppel  as  between 
the  defendant  and  the  plaintiffs.  The  plaintiffs  were,  therefore,  [448]  bound  to  prove 
their  title.  But  the  devisee  of  a  copyhold  has  no  interest  before  admittance  :  Doe  d. 
Tofield  V.  Tojkld  (11  East,  246);  Matthew  v.  Osborne  (13  C.  B.  919).  Secondly,  the 
plaintiffs  cannot  maintain  this  action,  it  being  found  expressly  that  Mrs.  Foss  let  to 
the  defendant.  Hellier  v.  Sillcox  (19  L.  J.  N.  S.  Q.  B.  295)  may  be  relied  on  by  the 
other  side ;  but  if  the  plaintiffs  are  entitled  to  recover,  a  tenant  who  has  rented  land 
for  many  years  of  one  person  might  be  called  upon  to  pay  rent  over  again  to  another. 

Collier  and  Carter,  in  support  of  the  rule.  The  plaintiffs,  as  trustees  having  the 
legal  estate,  had  a  right  to  take  the  property  into  their  own  hands ;  and  they  gave 
notice  to  the  defendant  that  they  had  done  so.  [Pollock,  C.  B.  The  plaintiffs  should 
have  brought  ejectment ;  they  cannot  convert  a  notice  into  a  contract.]  The  surren- 
deree of  a  copyhold  may  bring  ejectment  before  admittance ;  but  in  fact  the  plaintiffs 
were  in  possession.  They  dealt  with  the  property  and  gave  the  defendant  notice  of 
their  title.  Mrs.  Foss  had  no  title  at  all.  The  plaintiffs  were  not  therefore  in  the 
position  of  mere  strangers.  In  Standen  v.  Chrismas  (10  Q.  B.  135),  the  Court  held  the 
defendant  entitled  to  recover  for  use  and  occupation,  without  proof  of  any  contract 
between  him  and  the  defendants. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  only 
matter  we  have  to  decide  is  whether,  upon  the  leave  reserved  by  the  Lord  Chief 
Justice,  the  plaintiffs  are  entitled  to  have  a  verdict  entered  for  them.  It  was  left  to 
the  jury  to  say  whether  the  contract  was  with  the  plaintiffs  or  with  Mrs.  Foss,  and 
the  jury  found  that  the  contract  was  made  with  Mrs.  Foss.  There  are  authorities  to 
[449]  the  effect  that  Where  nothing  appears  except  that  one  person  is  entitled  to  land 
which  another  has  occupied  and  enjoyed,  an  action  for  use  and  occupation  may  be 
maintained,  because  a  contract  may  be  implied.  That  explains  the  decision  in  the 
case  of  Hellier  v.  Sillcox.{a)  But  the  taking  possession  as  of  right  by  a  disseisor  could 
not  be  turned  into  a  contract,  on  the  notion  that  the  trespass  may  be  waived  and  some 
imaginary  contract  substituted.  Here  the  defendant  was  in  possession  claiming  title 
under  Mrs.  Foss  with  whom  he  in  fact  contracted.  It  cannot  therefore  be  implied 
that  there  was  a  contract  with  the  plaintiffs. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  plaintiffs  seek  to  recover  money 
payable  for  the  defendant's  occupation  of  certain  land,  by  the  permission  of  the 
plaintiffs.  The  plaintiffs  have  therefore  to  make  out  that  the  occupation  was  by  their 
permission.  I  think  that  they  have  also  to  make  out  a  contract.  The  action  for  use 
and  occupation  existed  before  the  11  Geo.  2,  c.  19,  but  until  the  passing  of  that  act  the 
plaintiff  was  nonsuited  if  a  demise  was  proved.  Except  in  that  particular,  the  statute 
did  not  make  the  action  maintainable  in  cases  where  it  could  not  have  been  maintained 
before.     Without  dissenting  from  the  suggestion  of  the  Lord  Chief  Baron,  that  in  the 

(a)  19  L.  J.  N.  S.  Q.  B.  295.  See  also,  per  Parke,  B.,  Turner  v.  Cameron's  Coal- 
brook  Steam  Coal  Company,  5  Exch.  932,  937 ;  Mayor  of  Newport  v.  Saundem,  3  B.  & 
Ad.  411. 
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case  put  by  him,  a  person  may  be  liable  without  proof  of  actual  contract,  because  in 
fact  a  contract  may  in  such  cases  be  inferred,  I  think  that  nevertheless,  the  action 
depends  upon  contract.  Here  it  is  found  that  the  plaintiffs  occupied  by  the  permis- 
sion of  Mrs.  Foss  and  by  virtue  of  a  contract  with  her.  The  fact  that  Churchward 
assented  [450]  to  the  letting  by  Mrs.  Foss  to  the  defendant,  is  an  additional  point 
against  the  plaintiffs.  In  Hellier  v.  Sillcox  (19  L.  J.  Q.  B.  295)  the  Court  found  that 
the  occupation  was  with  the  plaintiff's  permission.  In  Stunden  v.  Chrismas  (10  Q.  B. 
135),  Lord  Denman  appears  to  have  been  mistaken  in  supposing  that  the  statute  gave 
a  right  of  action  to  the  owner  of  the  land.  The  word  "  landlord  "  does  not  mean  the 
lord  of  the  soil,  but  the  person  between  whom  and  the  tenant  the  relation  of  landlord 
and  tenant  exists.  That  sense  is  given  to  the  word  in  Johnson's  Dictionary  and 
Webster's  Dictionary.  The  Court,  however,  thought  that  the  occupation  was  in 
point  of  law  by  the  permission  of  the  plaintitf.  Therefore,  whether  that  case  was  rightly 
or  wrongly  decided,  it  is  not  inconsistent  with  the  doctrine,  that  it  is  incumbent  on 
the  plaintiffs  in  this  action  to  shew  that  the  occupation  has  been  by  their  permission, 
and  under  a  contract  express  or  implied. 

Watson,  B.  I  also  agree  that  the  rule  must  be  discharged.  The  plaintiffs,  as 
devisees  of  a  copyhold,  before  admittance  had  no  title,  and  there  was  no  contract 
between  them  and  the  defendant  by  which  he  was  estopped.  The  plaintiffs  allowed 
Mrs.  Foss  to  have  possession  of  the  property,  and  she  let  to  the  defendant,  with  the 
assent  of  Churchward,  in  her  own  name.  That  shews  that  in  letting  the  premises  she 
did  not  do  so  as  the  agent  of  the  plaintiffs,  but  as  being  the  person  interested  in  the 
property,  and  as  having  the  general  management  and  control  of  it  in  her  own  hands. 

Eule  discharged,  (c) 


[451]  In  the  Matter  of  a  Plaint  in  the  County  Court  of  Staffordshire, 
BETWEEN  Charles  Hunt,  Plaintiff,  and  the  North  Staffordshire  Railway 
Company,  Defendants.  June  11,  1857. — The  plaintiff  sought  to  recover  in  a 
County  Court  "  171.  12s.  6d.,  being  for  monies  paid,  for  loss  of  time  and  attend- 
ance before  the  magistrates,  upon  a  complaint  and  information  of  W.  on  behalf 
of  the  defendants."  It  appeared  that  the  plaintiff  having  been  summoned  before 
the  magistrates  for  riding  in  a  railway  carriage  without  having  paid  his  fare,  the 
summons  was  dismissed  with  costs,  and  the  action  was  brought  to  recover  the 
expenses  occasioned  by  such  summons.  On  motion  to  set  aside  an  order  for  a 
prohibition  made  by  a  Judge  at  Chambers,  Held,  that  the  plaint  was  in  substance 
a  plaint  for  a  malicious  prosecution,  and  that  therefore  the  order  for  the  pro- 
hibition was  properly  made. 

[S.  C.  5  W.  E.  731.     Distinguished,  Austin  v.  Dmling,  1870,  L.  E.  5  C.  P.  541.] 

Huddleston  had  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  an 
order  of  Coleridge,  J.,  for  a  prohibition,  should  not  be  set  aside. 

It  appeared  from  the  affidavits,  that  the  North  Staffordshire  Eailway  Company 
were  summoned  to  appear  at  the  County  Court  of  Staffordshire,  holden  at  Stoke  upon 
Trent,  on  the  12th  of  March,  1857,  to  answer  the  plaintiff  on  a  claim,  the  particulars 
of  which  were  as  follows  : — 

"Debt  or  claim       ......     £17  12     6 

Costs  of  plaint      .  .  .  .  .  .  15     0 


Total  .     £18     7     6 

The  action  is  brought  for  the  recovery  of  the  sum  of  171.  12s.  6d.,  being  for  monies 
paid,  and  for  loss  of  time  and  attendance  before  the  magistrates  at  Longton,  on  the 
28th  day  of  January  last,  upon  a  complaint  and  information  of  William  Woolgar, 
station  master,  on  the  part  and  behalf  of  the  above  defendants,  against  the  said 
plaintiff,  when  the  same  was  heard  and  dismissed." 

(c)  See  Cripps  v.  Blank  (9  D.  &  E.  680). 
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The  items  were  given  at  length.  The  complaint  before  the  magistrates  was,  that 
the  plaintifl'  had  ridden  in  a  railway  carriage,  on  the  railway  of  the  defendant,  without 
having  paid  his  fare.  Upon  the  hearing,  the  magistrate  dismissed  the  summons  with 
costs  amounting  to  81.  19s.,  on  the  ground  that  the  plaintiff  was  not  the  person  who 
[452]  committed  the  offence.  An  application  was  afterwards  made  for  a  warrant  of 
distress  to  enforce  payment  of  these  costs,  the  hearing  of  which  was  adjourned  by  the 
magistrates  on  the  ground  of  suggested  fraudulent  collusion  between  the  plaintiff  and 
John  Hunt,  the  person  really  guilty,  and  who  had  been  convicted  since  the  former 
hearing.  The  plaintiff  then  commenced  the  above  mentioned  action  in  the  County 
Court,  to  recover  the  expenses  he  had  been  put  to.  The  defendants  had  never  agreed 
to  pay  the  monies  sued  for.  On  an  affidavit  of  these  facts  Coleridge,  J.,  had  ordered 
a  writ  of  prohibition  to  issue  to  the  County  Court  of  Staffordshire. 

The  plaintiff  and  his  attorney  swore  that  the  action  in  the  County  Court  was 
brought  to  recover  the  expences  incurred  by  the  plaintiff,  by  reason  of  the  culpable 
negligence  and  want  of  due  care  and  diligence  of  the  defendants  in  causing  the  plaintiff 
to  be  summoned  before  the  magistrates  at  Longton  :  that  the  costs  awarded  did  not 
include  all  the  expences,  and  that  the  plaintiff  did  not  seek  damages,  but  only  the 
recovery  of  the  expences  actually  incuri'ed  by  him. 

Scotland  now  shewed  cause.  The  substance  of  the  cause  of  action  alleged,  and 
not  the  form,  must  be  looked  at :  Legge  v.  Tucker  (1  H.  &  N.  500).  There  is  nothing 
in  the  relation  of  prosecutor  and  defendant,  to  make  the  prosecutor  liable  for  mere 
want  of  care  in  instituting  a  prosecution.  The  plaint  discloses  no  cause  of  action, 
except  for  a  malicious  prosecution,  in  respect  of  which  the  Judge  of  the  County  Court 
had  no  jurisdiction :  9  &  10  Vict.  c.  95,  s.  58.  In  Chivers  v.  Savage  (5  E.  &  B.  697) 
the  plaint  was  for  a  trespass  by  false  imprisonment. 

[453]  Huddleston,  in  support  of  the  rule.  Whether  the  Judge  of  the  County 
Court  had  jurisdiction  or  not  must  be  determined  by  an  inspection  of  the  plaint.  It 
may  be,  that  the  plaint  does  not  disclose  any  cause  of  action  at  all.  If  not,  the  Judge 
of  the  County  Court  will  give  judgment  for  the  defendants.  No  malice  is  charged ; 
no  damages  are  sought  for  injury  to  the  feelings  of  the  plaintiff,  or  for  the  incon- 
venience to  which  he  has  been  subjected,  or  in  respect  of  other  matter  for  which 
damages  would  be  given  in  an  action  for  malicious  prosecution.  The  plaintiff  only 
seeks  to  recover  for  money  paid  and  the  like,  and  the  plaint  would  be  proved  by 
evidence  of  a  contract  to  pay  the  money  claimed. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  plaint 
is  not  to  recover  money  agreed  to  be  paid  by  the  defendants.  No  contract  or  agree- 
ment to  pay  the  money  is  alleged.  The  substance  of  it  is,  that  Woolgar,  on  behalf  of 
the  Company,  made  a  complaint  against  the  plaintiff,  whereby  he  was  put  to  expence, 
which  he  calls  on  the  Company  to  pay.  No  damages  for  loss  of  reputation  are 
demanded ;  but  whatever  is  comprised  in  the  plaint  may  be  recovered  in  an  action  for 
malicious  prosecution.  I  am  of  opinion  therefore  that  the  order  of  my  brother 
Coleridge  was  right.  The  plaintiff  cannot,  by  putting  down  the  items  of  his  pecuniary 
loss,  give  jurisdiction  to  the  judge  of  the  County  Court.  If  the  plaint  has  any 
meaning,  it  is  in  substance  a  plaint  for  a  malicious  prosecution. 

Martin,  B.  The  plaint  is  a  mere  evasion  of  the  Act.  The  only  action  that  could 
be  maintained  by  the  plaintiff  is  for  a  malicious  prosecution.  I  doubt,  however,  if  any 
[454]  action  lies  for  a  mere  proceeding  to  recover  a  penalty  before  magistrates,  which 
is  in  the  nature  of  a  civil  proceeding. 

Bramwell,  B.  I  concur,  though  not  without  considerable  doubt.  The  defendants 
say  that  the  plaint  is  either  a  plaint  for  a  malicious  prosecution  or  nothing ;  therefore 
it  must  be  taken  to  be  a  plaint  for  a  malicious  prosecution.  I  am  not  sure  that  this 
argument  is  well  founded ;  but  I  concur,  because  on  looking  at  the  facts  we  can  see 
that  under  colour  of  a  plaint,  on  which  the  Court  may  have  jurisdiction,  the  plaintiff 
is  seeking  to  make  out  a  case  of  malicious  prosecution. 

Watson,  B.  I  am  of  the  same  opinion.  An  action  could  only  be  supported  on 
proof  that  the  proceeding  was  taken  maliciously  and  without  any  reasonable  and 
probable  cause.  But  the  cause  of  action  is  not  so  stated  in  the  summons  and 
particulars.  That  however  is,  because  the  summons  is  an  attempt  to  evade  the 
provisions  of  the  act  of  parliament. 

Rule  discharged. 
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Memorandum. 

In  this  term  the  Right  Honourable  James  Stuart  Wortley  resigned  his  office  of 
Solicitor  General  in  consequence  of  indisposition. 

He  was  succeeded  by  Henry  Singer  Keating,  Esquire,  of  the  Inner  Temple,  one  of 
her  Majesty's  counsel,  who  afterwards  received  the  honour  of  Knighthood. 

[455]    Trinity  Vacation,  21  Vict. 

Nixon  v.  Brownlow.  June  26,  1857.— The  subscribers'  agreement  of  a  proposed 
Company  stated  that  it  was  formed  for  making  a  railway,  to  be  called  "The 
Galway  and  Kilkenny  Railway,"  and  to  commence  at  Kilkenny  and  terminate  in 
the  town  of  Galway':  the  capital  to  be  one  million  in  shares  of  251.  each.  The 
deed  empowered  the  directors  to  abandon  the  undertaking,  or  any  part  thereof, 
and  also  to  make  application  to  parliament  for  an  Act  for  any  of  the  purposes 
aforesaid  :  also  to  fix  upon,  and  from  time  to  time  to  alter  or  vary  the  termini, 
route,  course,  or  line  of  tbe  railway ;  and  to  determine  whether  and  how  far,  and 
to  what  extent  the  undertaking  should  be  carried  into  eflfect  and  deferred  or 
abandoned  :  and  in  case  any  Act  should  authorize  the  construction  of  a  part 
thereof,  to  make  in  any  subsequent  session  application  for  the  construction  of  the 
remainder.  The  defendant  executed  the  deed  as  a  subscriber  for  150  shares  and 
paid  the  deposit  of  11.  10s.  per  share.  The  directors  applied  to  parliament,  and 
in  1856  an  Act  passed  which  incorporated  the  Company  by  the  name  of  "The 
Kilkenny  and  Great  Southern  and  Western  Railway  Company,"  for  making  a 
railway  from  Kilkenny  to  Cuddagh  :  the  capital  of  the  Company  to  be  225,0001., 
divided  into  11,250  shares  of  201.  each.  After  the  Act  passed  the  name  of  the 
defendant  was  placed  on  the  register  of  shareholders  for  fifty  shares  of  201.  each. 
— Held,  that  the  defendant  was  a  shareholder  in  the  incorporated  Company,  and 
liable  as  such  to  execution  on  a  judgment  recovered  by  a  creditor  against  the 
Company. 

[S.  C.  26  L.  J.  Ex.  273  ;  affirmed  1858,  3  H.  &  N.  686.] 

Declaration  in  scire  facias,  against  the  defendant  as  a  shareholder  in  "The 
Kilkenny  and  Great  Southern  and  Western  Railway  Company,"  on  a  judgment 
recovered  by  the  plaintiff  against  that  Company. 

Plea.     That  the  defendant  is  not  a  shareholder  in  the  Company.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last  Hilary  Term,  it 
appeared  that  in  the  year  1845  a  Company  was  projected  for  making  a  railway  from 
Kilkenny  to  Galway,  in  Ireland.  The  defendant  executed  the  subscribers'  agreement, 
and  thereby  he  and  the  several  other  persons  parties  thereto  of  the  first  part  each  for 
himself,  covenanted  with  the  trustees  that  he  had  subscribed  the  sum  set  opposite  to 
his  name  in  the  schedule  for  the  purpose  of  making  a  railway  to  be  called  "  The 
Galway  and  Kilkenny  Railway  Company,"  or  by  such  other  name  as  [456]  should  be 
adopted  by  the  directors,  and  that  the  railway  should  commence  in  the  parish  of  St. 
John's  in  Kilkenny  and  terminate  in  or  near  the  town  of  Galway,  with  a  branch  from 
the  main  line  at  or  near  Maryborough  :  that  a  capital  of  a  million  should  be  raised  in 
shares  of  251.  each,  with  power  to  the  directors  to  increase  such  capital,  or  other  the 
capital  for  the  time  being,  provided  the  assent  to  such  increase  should  be  obtained 
from  a  majority  of  the  subscribers,  &c.  The  deed  also  contained  the  following  pro- 
visions : — That  the  committee  or  directors  should  have  full  power  "  to  abandon  the 
said  undertaking,  or  any  part  thereof,  and  also  to  make  application  to  parliament  in 
the  ensuing  session  for  an  Act  or  Acts  for  all  or  any  of  the  purposes  aforesaid,  and  to 
renew,  if  necessary,  such  application  in  any  subsequent  session  or  sessions ;  and  also 
to  introduce,  or  to  consent  to  the  introduction  in  any  Act  or  Acts  of  parliament,  for 
which  application  may  be  made  as  aforesaid,  of  any  such  special  or  other  clauses  and 
provisions  as  to  the  said  committee  or  directors  may  seem  proper  or  desirable :  and 
also  to  fix  upon,  and  from  time  to  time  to  alter  or  vary,  the  termini,  route,  course,  or 
line  of  the  said  railway  and  the  sites  or  spots  of  the  stations,  depdts  and  works  con- 
nected therewith  :  and  to  determine  whether  and  how  far  and  to  what  extent  the  said 
undertaking  should  be  carried  into  effect  and  deferred  or  abandoned;  and  in  like 
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manner  what  branches,  if  any,  from  the  main  railway  shall  form  a  part  of  the  said 
undertaking ;  and  in  case  any  Act  to  be  obtained  in  relation  to  the  said  undertaking 
shall  authorize  the  construction  of  a  part  or  parts  thereof,  the  said  committee  or 
directors  shall  have  power  to  make  or  support  in  any  subsequent  session  or  sessions 
such  applications  to  parliament  as  they  may  deem  advisable  for  the  construction  of 
the  remainder  of  the  undertaking  or  any  part  or  parts  thereof."  The  defendant 
executed  the  deed  as  a  subscriber  for  150  shares,  and  paid  the  deposit  of  [457]  ll.'lOs. 
per  share.  The  directors  applied  to  parliament,  and  on  the  7th  August,  1856,  the 
9  &  10  Vict.  c.  ccclx.  passed.  That  Act  incorporated  the  Company  by  the  name  of 
"The  Kilkenny  and  Great  Southern  and  Western  Railway  Company,"  for  the  purpose 
of  making  a  railway  from  Kilkenny  by  a  junction  with  the  Waterford  and  Kilkenny 
Railway  to  Cuddagh  in  the  Queen's  County,  by  a  junction  with  the  Great  Southern 
and  Western  Railway.  By  sections  4  and  5  the  capital  of  the  Company  was  to  be 
225,0001.  divided  into  11,250  shares  of  201.  each.  At  the  first  meeting  of  directors, 
duly  held  after  the  Act  passed,  the  defendant's  name  was  placed  on  the  register  of 
shareholders  for  fifty  shares.  By  the  26th  section  of  the  Company's  Act,  the  powers 
thereby  granted  for  making  the  railway  ceased  in  the  year  1853.  The  plain tiflf  sought 
to  recover  for  work  done  by  him  in  engineering  and  surveying  the  line  after  the 
Company's  Act  passed  ;  but  it  did  not  appear  that  the  railway  had  been  made. 
Evidence  was  adduced  on  the  part  of  the  defendant  for  the  purpose  of  shewing  that 
the  name  of  the  defendant  had  been  improperly  inserted  on  the  register  of  share- 
holders. 

It  was  objected  on  behalf  of  the  defendant  that,  upon  the  facts  proved,  he  was  not 
a  shareholder  in  "  The  Kilkenny  and  Great  Southern  and  Western  Railway."  The 
learned  Judge  was  of  opinion  that  there  was  no  evidence  of  fraud,  and  he  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Bovill,  in  the  following  term  (April  21),  moved  for  a  rule  nisi  accordingly, (a)  on 
the  ground  that  upon  the  facts  proved  the  defendant  was  not  a  shareholder  of  the  fifty 
201.  shares  in  the  Company,  or  of  any  shares,  and  never  subscribed  for  such  shares  or 
to  the  undertaking  for  which  [458]  the  Act  passed,  and  ought  not  to  have  been 
registered  for  such  shares. 

Unthank  and  Mellish  shewed  cause  in  the  same  term  (April  28).  The  question  is 
whether,  upon  the  facts  proved,  the  defendant  is  a  shareholder  in  this  Company.  By 
the  3rd  section  of  the  9  &  10  Vict.  c.  ccclx.,  certain  persons  therein  named,  and  all 
other  persons  "  who  have  already  subscribed  or  shall  hereafter  subscribe  to  the  under- 
taking," shall  be  united  into  a  company  for  the  purpose  of  making  the  railway.  The 
defendant  has  subscribed  and  executed  a  document,  by  which  he  agrees  to  become  a 
member  of  the  Company,  whether  as  originally  proposed  or  authorized  by  parliament. 
By  the  8th  section  of  "The  Companies  Clauses  Consolidation  Act,  1845,"  "every 
person  who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the  capital  of  the 
Company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the  Company,  and 
whose  name  shall  have  been  entered  on  the  register  of  shareholders,  shall  be  deemed 
a  shareholder  of  the  Company."  Where  a  person  has  executed  the  subscribers' 
agreement,  his  name  is  properly  put  on  the  register  of  shareholders,  notwithstanding 
he  has  sold  his  scrip  before  the  Company's  Act  passed :  The  Midland  Great  Western 
Railway  Company  v.  Gordon  (16  M.  &  W.  804).  It  is  immaterial  that  the  undertaking 
sanctioned  by  parliament  is  different  from  that  to  which  the  defendant  subscribed. 
In  The  Midland  Great  Western  Railway  Company  v.  Gordon  the  subscribers'  agreement 
was  for  forming  a  company  to  make  a  railway  from  D.  to  M.,  and  thence  to  A.,  and 
authorized  the  directors  to  do  all  the  transactions  necessary  for  forming  a  railway  from 
D.  to  M.  and  A.  It  also  bound  the  subscribers  to  submit  to  such  regulations  as  might 
be  imposed  by  the  legislature.  The  Act  afterwards  obtained  empowered  the  Company 
to  buy  and  work  a  canal  [459]  from  M.  to  A.,  and  to  make  a  railway  from  D.  to  M. 
only,  and  it  was  held  that  the  undertaking  sanctioned  by  the  Act  was  not  so  different 
from  that  pointed  out  in  the  subscribers'  agreement  as  to  save  the  subscribers  from 
being  bound  by  it.     The  Midland  Gi-eat  Western  Railway  of  Ireland  v.  Leech  (3  H.  L. 

(a)  He  also  moved  for  a  new  trial,  on  the  ground  that  there  was  evidence  that  the 
defendant's  name  had  been  fraudulently  inserted  on  the  register  of  shareholders,  but 
the  Court  refused  to  grant  a  rule  on  that  ground. 


190  NIXON    V.  BROWNLOW  2  H.  &  N.  460. 

Cas.  872)  does  not  affect  the  present  case  :  all  that  was  there  decided  was,  that 
assuming  the  directors  had  power  to  bind  the  subscribers  by  an  amalgamation  of  the 
two  companies,  that  power  was  never  exercised.  The  Cork  and  Youghal  Railway 
Company  v.  Paterson  (18  C.  B.  414)  is  an  express  authority  that  persons  who  execute 
the  subscribers'  agreement  are  bound  by  the  powers  thereby  conferred  on  the  directors. 
There,  two  Companies,  proposing  to  construct  railways,  which  would  necessarily 
interfere  with  each  other,  their  respective  subscribers'  agreements  empowered  the 
respective  managing  committees  or  directors  "  to  demise  or  sell  the  undertaking  or 
any  part  thereof,  or  to  amalgamate  the  same,  or  any  part  thereof,  with  any  other 
railway  or  railways."  In  pursuance  of  the  power  thus  conferred  on  them,  the 
directors  of  the  two  Companies  agreed  to  amalgamate  and  form  one  united  Company, 
and  this  agreement  was  carried  into  effect  by  resolution  made  at  board  meetings  of 
the  respective  committees,  and  by  a  deed  executed  by  a  competent  number  of  the 
directors  of  each  company  :  it  was  held  that  the  power  to  amalgamate  was  vested  in 
the  two  boards,  and  that  those  powers  were  well  and  effectively  exercised  ;  and  that 
the  Company  so  amalgamated  might  maintain  an  action  for  calls  against  a  shareholder 
of  either  Company  who  had  executed  the  parliamentary  contract  and  subscribers' 
agreement.  It  is  clear  that  the  legislature,  in  passing  the  Company's  Act,  have 
regarded  the  subscription  contract  as  a  contract  in  respect  of  that  line  of  railway 
which  they  sanctioned.  Section  19,  after  reciting  "that  plans  and  sections  of  an 
intended  railway  from  Kilkenny  to  [460]  Ballinasloe,  shewing  the  lines  and  levels 
thereof,  and  also  books  of  reference,"  &c.,  "  have  been  deposited  with  the  clerk  of  the 
peace  for  the  county  of  Kilkenny,"  &c.  ;  "but  it  is  proposed  to  make  only  so  much 
of  the  said  railway  as  lies  between  Kilkenny  and  the  townland  of  Cuddagh,"  &c., 
enacts,  that  "it  shall  be  lawful  for  the  said  Company," — that  is,  the  Company  who 
deposited  the  plans  and  sections  of  the  intended  railway, — "to  make  and  maintain 
so  much  of  the  said  railway,"  &c.,  as  lies  between  Kilkenny  and  Cuddagh.  If,  on 
account  of  the  difference  between  the  undertaking  proposed  and  that  granted,  the 
defendant  is  not  a  subscriber,  then  there  is  no  such  Company  as  that  to  which  he 
subscribed.  The  subscribers  must  be  provisionally  registered  as  a  Company  before 
they  can  apply  to  parliament.  When  the  defendant  was  registered  as  a  shareholder, 
the  directors  were  proceeding  with  the  original  scheme  in  the  mode  pointed  out  by 
the  subscription  contract.  The  legislature  refused  to  grant  to  the  Company  powers 
to  make  the  whole  line  at  once,  but  it  was  competent  to  them  to  apply  for  further 
powers  in  the  next  session  of  parliament.  The  directors  have  not  acted  ultra  vires, 
for  the  deed  empowers  them  to  alter  the  line  of  railway,  and  to  determine  to  what 
extent  it  should  be  carried  into  eflect.  There  is  no  difficulty  as  to  the  allotment  of 
shares,  for  it  may  be  made  in  exact  proportion  to  the  scrip  held  by  each  subscriber. 
The  directors  must  necessarily  have  some  power  over  that  matter,  since,  before  the 
Act  passes,  subscribers  may  become  ineligible  as  shareholders  by  reason  of  bankruptcy 
or  insolvency.  There  is  no  evidence  that  the  just  proportion  of  shares  has  not  been 
allotted  to  the  defendant. 

Bovill  and  Ogle  argued  in  support  of  the  rule  (May  5).  The  defendant  was  a  sub- 
scriber for  150  shares  of  251.  each,  in  a  Company  for  making  a  railway  from  Kilkenny 
to  Galway  :  he  never  consented  to  take  fifty  shares  of  201.  each  in  [461]  a  Company 
for  making  a  railway  from  Kilkenny  to  Cuddagh.  It  is  true  that  the  deed  empowers 
the  directors  to  abandon  a  portion  of  the  line,  but  not  to  alter  the  number  or  amount 
of  the  shares.  In  The  Midland  Great  Western  Railway  Company  v.  Gordon  {\^  M.  &  W. 
804),  it  did  not  appear  that  there  was  any  alteration  in  the  capital  or  amount  of 
shares :  it  may  have  been  that  when  the  scheme  was  before  parliament,  they  thought 
that  the  capital  was  not  sufficient  to  carry  out  the  whole  line,  and  it  is  conceded  that 
a  mere  alteration  in  the  termini  would  not  release  the  shareholders  from  their  obliga- 
tion. In  such  case  it  is  a  mere  question  of  identity,  viz.,  whether  the  undertaking 
subscribed  by  the  parties  who  originally  contemplated  it  was  identical  with  that 
afterwards  sanctioned  by  the  legislature.  But  a  person  to  whom  shares  are  allotted 
in  a  projected  Company  with  a  proposed  amount  of  capital,  is  not  liable  as  a  share- 
holder, if  the  directors  commence  operations  before  all  that  capital  is  subscribed  for : 
Fox  V.  Clifton  (6  Bing.  776),  Pitchfard  v.  Davis  (5  M.  &  W.  2),  The  Galvanized  Irm 
Company  v.  Westoby  (8  Exch.  17).  The  defendant  was  not  a  subscriber  to  the  under- 
taking mentioned  in  the  3rd  section  of  the  9  &  10  Vict.  c.  ccclx.  By  sections  4  and  5 
the  capital  of  the  Company  is  to  be  225,0001.,  divided  into  11,250  shares  of  201.  each  : 
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the  defendant  has  never  subscribed  for  any  portion  of  those  shares.  The  Waterford 
and  Kilkenny  Railway  Company  were  registered  as  subscribers  to  the  original  scheme, 
but  the  9  &  10  Vict.  c.  ccclx.  contains  an  express  provision  that  they  may  become 
shareholders  in  the  undertaking  authorized  by  that  Act.  There  is  no  authority  that 
a  person  who  subscribes  to  a  projected  Company  with  a  proposed  capital  of  1,000,0001., 
is  bound  to  take  any  shares  which  the  directors  may  allot  him  in  an  [462]  undertaking 
with  a  reduced  capital  and  amount  of  shares.  The  Act  clearly  contemplates  future 
subscribers.  In  The  Midland  Great  Western  Railway  Company  of  Ireland  v.  Leech 
(3  H.  L.  Cas.  872)  all  the  Judges  considered  that  the  act  of  parliament  did  not 
amalgamate  the  two  Companies,  although  it  was  founded  on  the  subscription  contract ; 
and  that  it  was  discretionary  with  the  directors  whether  they  would  admit  the 
subscribers  as  shareholders  or  not.  In  The  Cork  and  Youghal  Railway  Company  v. 
Paterson  (18  C.  B.  414),  there  was  no  sum  named  in  the  deed  as  the  capital  of  one 
of  the  original  undertakings ;  and  it  was  left  to  the  directors  to  determine  what  were 
the  interests  of  the  subscribers  to  each  Company ;  and  what  was  their  interest  in  the 
capital  stock  of  the  amalgamated  Company.  There  the  directors  allotted  to  the 
defendant  shares  of  corresponding  value  in  the  new  Company ;  here  the  directors  have 
not  registered  the  defendant  for  an  amount  equivalent  to  that  for  which  he  subscribed. 
Moreover,  the  defendant  is  not  a  "  shareholder  "  within  the  meaning  of  the  36th  section 
of  "The  Companies  Clauses  Consolidation  Act,  1845;"  for  by  the  37th  section,  if  he 
paid  under  the  execution  more  than  was  due  from  him  for  calls,  he  would  have  a  right 
to  be  reimbursed  out  of  the  funds  of  the  Company ;  but  by  the  26th  section  of  the 
Company's  Act,  the  power  to  make  the  railway  has  ceased,  it  not  having  been  exercised 
within  the  time  prescribed  :  Kinnersly  v.  The  North  Staffordshire  Railway  Company 
(6  Railway  Cases,  662).  They  also  referred  to  Smith  v.  Goldsworthy  (4  Q.  B.  430), 
Regina  v.  The  Registrar  of  Joint  Stock  Companies  (10  Q.  B.  839). 

Cur.  adv.  vult. 

Martin,  B.,  now  said — This  was  a  rule  to  enter  a  verdict  for  the  defendant  on 
a  plea  to  a  declaration  in  scire  [463]  facias  that  the  defendant  was  not  a  shareholder. 
The  scire  facias  issued  on  a  judgment  obtained  by  the  plaintiff  against  the  Kilkenny 
and  Great  Southern  and  Western  Railway  Company,  in  respect  of  services  done  by 
him  for  the  Company  after  the  passing  of  the  act  of  parliament  which  incorporated  it. 
For  the  purpose  of  proving  the  defendant  to  be  a  shareholder,  the  plaintiff  gave  in 
evidence  the  subscribers'  agreement  and  the  register  of  shareholders.  The  subscribers' 
agreement  contained  an  authority  for  the  directors  to  abandon  the  undertaking,  or 
such  part  thereof  as  they  should  think  fit,  and  proceed  to  obtain  an  act  of  parliament 
in  respect  of  any  portion  of  the  proposed  line.  It  also  appeared  that  in  the  year  1846 
the  directors  applied  to  parliament,  and  the  original  line  being  intended  to  connect 
Kilkenny  and  Galway,  they  obtained  an  Act  for  making  a  portion  of  that  line,  viz., 
from  Kilkenny  to  a  station  on  the  Great  Southern  and  Western  Railway  at  a  place 
called  Cuddagh  in  the  Queen's  County.  As  proof  that  the  defendant  was  a  share- 
holder, the  plaintiff  relied  on  the  authority  given  by  the  subscription  contract  and 
this  act  of  parliament,  and  the  subsequent  placing  of  the  name  of  the  defendant  upon 
the  register  of  shareholders.  It  was  alleged  on  the  part  of  the  defendant  that  the 
register  of  shareholders  was  improperly  made  up,  and  that  the  defendant's  name  had 
not  been  fairly  inserted  in  it.  I  thought  that  there  was  no  evidence  of  that,(a)  and 
[464]  I  directed  the  jury  that,  in  point  of  law,  the  defendant  was  a  shareholder  if  he 
executed  the  subscription  contract,  and  his  name  had  been  subsequently  inserted  in 
the  register  of  shareholders.  An  application  was  made  for  a  new  trial,  on  the  ground 
that  the  defendant's  name  was  improperly  placed  on  the  register  of  shareholders,  but 
the  Court  were  of  opinion  that  there  was  no  evidence  of  fraud,  and  they  refused  the 
rule  on  that  ground,  and  granted  it  simply  on  the  question  whether  or  no  the  defendant 

{a)  On  concluding  the  judgment  his  Lordship  observed,  with  reference  to  the 
statement  that  the  name  of  the  defendant  had  been  improperly  placed  on  the  register 
of  shareholders,  that  the  matter  was  fully  investigated  in  a  subsequent  trial  before 
him  in  an  action  against  another  shareholder  of  the  same  Company,  when  it  appeared 
from  the  testimony  of  several  witnesses  that  there  was  not  the  slightest  ground  for 
supposing  that  any  irregularity  had  been  committed,  but  on  the  contrary  that  the  act 
of  parliament  had  been  explicitly  carried  out :  that  the  question  of  fraud  was  left  to 
the  jury,  and  they  were  of  opinion  that  there  was  no  fraud  whatever. 
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was  a  shareholder.  The  point  has  been  argued  before  us.  and  two  cases  were  relied  on 
for  the  purpose  of  establishing  that  the  defendant  was  a  shareholder,  viz.,  The  Midland 
Great  Western  Company  of  Ireland  v.  Gordon  (16  M.  &  W.  854)  and  The  Cork  and  Youghal 
Railway  Company  v.  Patersm  (18  C.  B.  414).  It  seems  to  us,  that  these  cases  are 
directly  in  point,  and  if  the  doctrine  laid  down  in  them  be  wrong,  it  must  be  set  right 
by  a  Court  of  error.  Two  other  cases  were  cited  :  one  was  The  Midland  Great  Western 
Bailimy  Company  of  Ireland  v.  Leech  (3  H.  L.  Cas.  872).  That  case  has  no  bearing 
on  the  subject,  but  relates  to  an  entirely  different  matter.  The  other  case  was 
Kinnersly  v.  The  North  Staffordshire  Railway  Company  (6  Railway  Cases,  662),  which 
is  also  beside  the  question  now  under  discussion,  for  it  related  to  a  point  not  made 
at  the  trial,  as  to  the  time  having  expired  for  carrying  into  execution  the  powers 
conferred  by  the  Company's  Act.  The  only  question  before  us  was  whether  the 
defendant  was  a  shareholder  in  this  Company,  and  the  cases  of  The  Midland  Great 
Western  Railway  Company  of  Ireland  v.  Goi-don  and  The  Cork  and  Youghal  Railway  Company 
V.  Paterson  seem  to  us  authorities  directly  in  point.  The  rule  must  therefore  be 
discharged. 

Eule  discharged. 

[465]  The  Attorney  General  v.  Fitzjohn  and  Another.  June  10,  1857. — 
A  testator  bequeathed  to  trustees  50001.  in  trust  to  invest  the  same  and  pay  the 
dividends  to  his  daughter,  during  her  life,  and  upon  further  trust  after  her  death 
for  her  children,  equally  to  be  divided  amongst  them.  The  testator  died  in  1803, 
at  which  time  no  duty  was  payable  on  legacies  to  children  or  grandchildren. 
His  daughter  died  after  "The  Succession  Dut}'  Act,  1853,"  came  into  operation. 
By  the  2nd  section  of  that  Act,  "  every  past  or  future  disposition  of  property  by 
reason  whereof  any  person  has  or  shall  become  beneficially  entitled  to  any 
property  upon  the  death  of  any  person  dying  after  the  commencement  of  that 
Act,  shall  be  deemed  to  have  conferred,  or  to  confer,  on  the  person  entitled  by 
reason  of  such  disposition  a  'succession.'"  By  section  18,  no  duty  shall  be  pay- 
able "  by  any  person  in  case  of  a  succession,  who,  if  the  same  were  a  legacy  would 
be  exempted  from  the  payment  thereof  under  the  legacy  duty  Acts."  Held,  first, 
that  the  interest  of  the  testator's  grandchildren  in  the  property  bequeathed  to 
them  was  a  "  succession  "  within  the  meaning  of  that  Act :  Secondly,  that  it  was 
not  within  the  exemption  of  the  18th  section,  since  that  applied  only  to  express 
exemptions  by  former  Acts,  and  consequently  that  succession  duty  was  chargeable. 

[S.  C.  27  L.  J.  Ex.  79 ;  5  W.  E.  876.     Applied,  Attorney-General  v.  Lord  Middleton, 

1858,  3  H.  &  N.  135.] 

This  was  an  information  by  the  Attorney  General  for  duty  payable  by  the  defen- 
dant under  "The  Succession  Duty  Act,  1853."  The  question  for  the  opinion  of  the 
Court  WHS  raised  by  a  special  verdict  (in  substance)  as  follows  : — 

After  the  passing  of  an  act  of  parliament,  made  and  passed  A.D.  1796,  intituled, 
&c.  (36  Geo.  3,  c.  52),  and  before  the  passing  of  another  act  of  parliament,  made  and 
passed  A.D.  1805,  and  intituled  &c.  (45  Geo.  3,  c.  28),  that  is  to  say,  on  the  7th  July, 
A.D.  1803,  Dennis  Herbert  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  thereby  gave  and  bequeathed  to  his  sons  George  Herbert  and  Cornelius 
Herbert,  their  executors,  &c.,  50001.,  upon  trust  to  place  out  at  interest  that  sum  upon 
real  or  government  securities,  and  to  pay  the  interest,  dividends  and  annual  income 
thereof  to  his  daughter,  Ann  Herbert,  during  her  life ;  and  upon  further  trust,  after 
her  death,  for  all  and  every  her  child,  or  children  if  more  than  one,  equally  to  be 
divided  amongst  them,  share  and  share  alike ;  and  if  only  one  such  child,  then  for 
such  one  child,  to  be  a  vested  interest  or  interests  in  such  child  or  children  as  should 
be  a  son  or  sons  at  his  or  their  age  or  ages  of  twenty-one  years ;  and  in  such  child 
or  children  as  should  be  a  daughter  or  daughters  at  such  age  or  ages,  or  at  her  [466] 
or  their  respective  days  of  marriage,  whichever  should  first  happen ;  but  not  to  be 
payable  until  after  the  decease  of  his  the  said  testator's  said  daughter  Ann  Herbert : 
And  upon  further  trust,  immediately  after  the  decease  of  his  said  daughter,  and 
in  the  meantime  until  the  share  or  respective  shares  of  her  child  or  children  of  and 
in  the  said  trust  money  should  become  vested  and  payable,  to  pay,  apply,  and  dispose 
of  the  interest,  dividends  and  annual  income  of  each  such  child's  share  therein  for  or 
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towards  his  or  their  maintenance  and  education.  (Then  followed  a  power,  after  the 
death  of  Ann  Herbert,  or  in  her  life  time  if  she  should  so  direct  in  writing,  to 
apply  one  third  of  the  expectant  share  of  any  child  for  his  or  her  advancement.) 
And  further,  in  case  there  should  not  be  any  child  of  his  said  daughter  who  should 
live  to  attain  a  vested  interest  in  the  said  sum  of  50001.,  then  that  the  said  trustees 
should  hold  the  same  upon  certain  other  trusts  in  the  said  will  mentioned.  And  the 
testator  appointed  the  said  George  Herbert  sole  executor  of  his  will.  The  testator,  on 
the  1st  November,  a.d.  1803,  died,  without  having  in  anywise  altered  or  revoked  his 
will,  and  the  same  was,  on  the  1st  December,  a.d.  1803,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  duly  proved  by  the  said  George  Herbert  as  such  executor, 
who  then  and  there  took  upon  himself  the  burthen  of  the  execution  thereof,  and  who, 
as  such  executor,  assented  to  the  said  legacy  and  bequest  of  50001.  On  the  1st  April,  a.d. 
1804,  the  said  George  Herbert  departed  this  life,  and  after  his  death,  that  is  to  say,  on 
the  1st  May,  A.d.  1804,  the  said  sum  of  50001.  was,  by  the  said  Cornelius  Herbert,  who 
was  possessed  thereof  as  such  surviving  trustee,  duly  invested  in  compliance  with  the 
trusts  of  the  said  will,  in  the  purchase  of  52401.  17s.  lOd.  New  3  per  cent.  Bank  Annuities. 
Cornelius  Herbert,  on  the  1st  of  January,  A.D.,  1850,  duly  made  and  published  [467] 
his  last  will  and  testament  in  writing,  and  thereby  bequeathed  the  said  sum  of  52401. 
1 7s.  lOd.  New  3  per  cent.  Bank  Annuities  to  the  defendants  upon  the  trusts  afore- 
said, and  thereby  appointed  the  defendants  his  executors,  and  then  died  without 
having  altered  or  revoked  his  will.  And  the  defendants,  after  the  death  of  the  said 
Cornelius  Herbert,  duly  proved  his  will  as  such  executors,  and  took  upon  themselves 
the  burthen  thereof  and  of  the  trusts  thereof,  and  as  such  executors  caused  the  said 
sum  of  52401.  17s.  lOd.  to  be  transferred  into  their  names  upon  the  trusts  aforesaid. 
Ann  Herbert  survived  Dennis  Herbert,  and  after  his  death,  that  is  to  say,  on  the 
1st  January,  A.D.  1810,  married  Daniel  Hawkins,  and  had  by  him  six  children.  Two 
of  the  children  died  in  the  lifetime  of  Ann  Herbert,  without  having  attained  the  age 
of  twenty-one  years  or  been  married  ;  two  other  of  the  children,  that  is  to  say  Dennis 
Hawkins  and  William  Hawkins,  respectively  attained  the  age  of  twenty-one  years, 
and  died  in  the  lifetime  of  Ann  Herbert,  and  the  remaining  two  of  the  children,  that 
is  to  say  George  Hawkins  and  Mary  Ann  Hawkins,  attained  the  age  of  twenty-one 
years,  and  survived  the  said  Ann  Herbert,  who  died  after  the  passing  and  coming 
into  operation  of  the  Succession  Duty  Act,  1853,  that  is  to  say,  on  the  1st  June, 
A.D.  1854.  The  defendants,  after  the  death  of  Ann  Herbert,  that  is  to  say,  on  the 
1st  December  1854,  as  such  trustees  as  aforesaid,  sold  the  last  mentioned  Bank 
Annuities  with  full  notice  of  the  premises,  and  then  paid  over  the  proceeds,  amounting 
to  49001.,  in  equal  shares  to  the  said  George  Hawkins  and  Mary  Ann  Hawkins,  and 
to  the  legal  personal  representatives  of  the  said  Dennis  Hawkins  and  William  Hawkins, 
without  having  retained  or  paid  or  accounted  for  any  succession  duty  in  respect 
thereof.  The  special  verdict  then  found  that  the  succession  duty  amounted  to  501., 
and  concluded  by  stating,  that  if  the  [468]  Court  should  be  of  opinion  that  the 
defendants  were  liable  to  pay  the  said  sum,  then  they  owed  the  money. 

The  Attorney  General  (with  whom  were  Pigott,  Serjt.,  Beavan  and  Thring),  for 
the  Crown.  The  36  Geo.  3,  c.  52,  did  not  extend  to  legacies  by  parents  to  children 
or  their  descendants.  Duty  was,  for  the  first  time,  imposed  on  such  legacies  by  the 
45  Geo.  3,  c.  28,  which  passed  in  the  year  1805.  The  Succession  Duty  Act,  1853, 
was  framed  on  this  principle,  that  it  should  not  affect  any  case  provided  for  by  the 
Legacy  Duty  Acts,  and  that  where  those  Acts  contain  an  express  exemption  from 
duty,  that  exemption  should  continue ;  but  that  the  Succession  Duty  Act  should 
embrace  cases  to  which  the  Legacy  Duty  Acts  do  not  extend.  For  instance,  by  the 
29th  and  30th  sections  of  the  Succession  Duty  Act,  the  interest  of  a  succession  is 
charged  with  duty  "so  far  as  the  same  shall  not  be  chargeable  with  duty  under  the 
Legacy  Duty  Acts."  The  interest  now  sought  to  be  taxed  is  a  "  succession  "  within 
the  meaning  of  the  2nd  section  of  the  Succession  Duty  Act.(a)     At  the  time  that 

(a)  16  &  17  Vict.  c.  51,  s.  2.  "Every  past  or  future  disposition  of  property,  by 
reason  whereof  any  person  has  or  shall  become  beneficially  entitled  to  any  property 
or  the  income  thereof  upon  the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after  any  interval,  either  certainly 
or  contingently,  and  either  originally  or  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property,  or  the  income  thereof,  upon 

Ex,  Div.  XIII. — 7 


194  THE    ATTORNEY    GENERAL    V.  FITZJOHN  2  H.  &  N.  469. 

Act  passed,  there  was  a  disposition  of  property,  by  reason  whereof  the  testator's 
grandchildren  [469]  have  become  beneficially  entitled  to  a  sum  of  money  upon  the 
death  of  their  mother  after  that  Act  came  into  operation.  The  18th  section  (a)  is 
relied  on  as  exempting  this  legacy  from  duty.  That  section  provides  that  no  duty 
shall  be  payable  under  that  Act  "  by  any  person  in  respect  of  a  succession,  who,  if 
the  same  were  a  legacy  bequeathed  to  him  by  the  predecessor,  would  be  exempted 
from  the  payment  of  duty  in  respect  thereof  under  the  Legacy  Duty  Acts."  That 
enactment,  however,  was  only  intended  to  continue  cases  of  specific  exemption,  as 
legacies  to  the  Eoyal  Family,  or  husband  or  wife  of  the  deceased :  55  Geo.  3,  c.  184, 
Sched.,  part  3,  tit.  "Legacies";  or  legacies  of  books  and  works  of  art  to  bodies 
corporate  and  other  societies :  39  Geo.  3,  c.  73  ;  or  legacies  of  depositors  in  a  savings 
bank :  9  Geo.  4,  c.  92 ;  or  gifts  for  charitable  purposes  under  the  Irish  Act,  56  Geo.  3, 
c.  56.  This  is  not  the  case  of  an  exemption,  for  it  never  was  within  the  operation 
of  the  Legacy  Duty  Acts,  because,  at  the  time  of  the  testator's  death,  no  duty  was 
imposed  on  such  a  legacy.  But  [470]  though  not  liable  to  duty  under  the  Legacy 
Duty  Acts,  it  is  chargeable  as  a  succession,  under  the  Succession  Duty  Act,  which  has 
a  retrospective  operation  to  any  definite  extent.  Thus,  if  a  person  succeeded  to  a 
legacy  as  tenant  for  life,  in  the  year  1794,  though  no  duty  was  then  payable,  yet  if 
he  died  in  the  year  1854,  the  interest  of  his  successor  would  be  chargeable  with  duty. 
There  is  nothing  in  the  language  of  the  18th  section  of  the  Act  to  exempt  this  particular 
legacy  from  the  rule  laid  down  in  the  2nd  section. 

J.  Brown,  for  the  defendant.  The  Succession  Duty  Act  is  not  only  inapplicable 
to  cases  within  the  Legacy  Duty  Acts ;  but  it  leaves  those  Acts  as  they  were,  both 
as  regards  the  charge  and  the  person  and  thing  chargeable.  The  words,  "  exempted 
from  payment  of  duty"  in  the  18th  section  of  that  Act,  mean  "free  from  payment  of 
duty."  The  construction  of  the  other  side  necessitates  the  introduction  of  the  word 
"expressly."  The  29th  and  30th  sections  furnish  an  argument  in  favour  of  that  view, 
for  if  the  other  construction  were  correct  there  would  be  no  occasion  for  those  clauses, 
which  are  only  necessary  on  the  assumption  that  the  45  Geo.  3,  c.  28,  contains  solely 
the  charge  and  an  express  exemption.  The  Succession  Duty  Act  was  never  intended 
to  interfere  with  the  Legacy  Duty  Acts ;  but  merely  to  impose  on  succession  to  real 
property  a  duty  similar  to  that  imposed  by  those  Acts  on  personal  property.  Though 
the  2nd  section  uses  the  words  "  beneficially  entitled  to  any  property,"  the  lOth  section, 
which  imposes  the  duty,  relates  only  to  real  property,  and  leaves  personalty  chargeable 
as  before,  under  the  Legacy  Duty  Acts.  This  legacy  is  within  the  exemption  of  the 
18th  section,  for  it  was  "exempted  from  the  payment  of  duty  under  the  Legacy  Duty 
Acts."  In  Webster's  Dictionary  the  definition  of  the  word  "exempt"  is  "free  from 
any  charge,  duty,"  &e.  The  2nd  [471]  section  of  the  45  Geo.  3,  c.  28,  which  passed 
in  1805,  and  first  imposed  a  duty  on  legacies  to   children  and  their  descendants, 

the  death  of  any  person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person,  in  possession  or  expectancy,  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolu- 
tion a  '  succession  ; '  and  the  term  '  successor '  shall  denote  the  person  so  entitled ;  and 
the  term  '  predecessor '  shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor, 
or  other  person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived." 

(a)  Section  18.  "Where  the  whole  succession  or  successions  derived  from  the 
same  predecessor  and  passing  upon  any  death  to  any  person  or  persons  shall  not 
amount  in  money  or  principal  value  to  the  sum  of  1001.,  no  duty  shall  be  payable 
under  this  Act  in  respect  thereof  or  of  any  portion  thereof ;  and  no  duty  shall  be 
payable  under  this  Act  upon  any  succession,  which,  as  estimated  according  to  the 
provisions  of  this  Act,  shall  be  of  less  value  than  201.  in  the  whole  ;  or  upon  any  monies 
applied  to  the  payment  of  the  duty  on  any  succession  according  to  any  trust"  for  that 
purpose ;  or  by  any  person  in  respect  of  a  succession,  who,  if  the  same  were  a  legacy 
bequeathed  to  him  by  the  predecessor,  would  be  exempted  from  the  payment  of  duty 
in  respect  thereof  under  the  Legacy  Duty  Acts ;  and  no  person  shall  be  charged  with 
duty  under  this  Act  in  respect  of  any  interest  surrendered  by  him  or  extinguished 
before  the  time  appointed  for  the  commencement  of  this  Act;  and  no  person  charged 
with  the  duties  on  legacies  and  shares  of  personal  estate  under  the  Legacy  Duty  Acts, 
in  respect  of  any  property  subject  to  such  duties,  shall  be  charged  also  with  the  duty 
granted  by  this  Act  in  respect  of  the  same  acquisition  of  the  same  property." 


2H.&N.  472.  THE    ATTORNEY    GENERAL    V.  FITZJOHN  195 

contains  an  express  exemption  from  duty  in  respect  of  legacies  payable  out  of  the 
estate  of  any  person  dying  before  the  passing  of  that  Act.  The  3rd  section  contains 
a  similar  exemption  in  respect  of  legacies  to  husband  or  wife,  or  the  Royal  Family. 
The  48  Geo.  3,  c.  149,  Sched.,  part  3,  tit.  "  Legacies,"  contains,  in  addition  to  the 
two  last  mentioned  exemptions,  all  legacies  exempted  from  duty  by  the  39  Geo.  3, 
c.  73.  The  55  Geo.  3,  c.  184,  Sched.,  part  3,  tit.  "  Legacies,"  imposes  a  different  rate 
of  duty  where  the  testator  died  before  and  after  the  5th  of  April,  1805 ;  in  the  former 
case  no  duty  is  payable  by  children  or  their  descendants.  The  8th  section  incorporates 
with  that  Act  the  provisions  of  former  Acts  relating  to  duties,  so  far  as  the  same  are 
applicable.  The  1 8th  section  of  the  Succession  Duty  Act  was  intended  to  continue 
the  same  exemptions  from  duty  as  under  the  previous  Acts. 

The  Attorney  General,  in  reply.  This  interest  being  a  "  succession  "  within  the 
2nd  section  of  the  Succession  Duty  Act,  the  onus  is  on  the  other  side  to  shew  that  it 
is  exempt  from  duty.  The  principle  embodied  in  the  Act  applies  not  only  to  real 
property,  but  to  all  dispositions  of  property  inter  vivos,  whether  testamentary  or 
otherwise.  It  was  intended  to  extend  to  cases  not  provided  for  by  the  Legacy  Duty 
Acts.  "Exempted"  means  "  taken  out  of"  or  "excepted  from."  The  2nd  section  of 
the  45  Geo.  3,  c.  28,  merely  declares  that  the  Act  shall  have  a  prospective  and  not  a 
retrospective  operation.  In  the  44  Geo.  3,  c.  98,  Sched.  (A.),  there  are  various  cases 
of  "special  exemptions."  The  55  Geo.  3,  c.  184,  included  persons  who  were  not 
subject  to  legacy  duty  before  the  5th  of  April,  1805;  but  it  would  not  be  correct  to 
say  that  they  were  exempted,  neither  [472]  would  it  be  correct  to  say  that  persons 
who  died  before  the  19th  of  May,  1853,  were  exempt  from  succession  duty.  Accord- 
ing to  the  argument  on  the  other  side,  if  real  estate  was  settled  to  the  use  of  a  wife 
on  the  death  of  her  husband,  and  on  the  wife's  death  to  the  use  of  her  children,  no 
duty  would  be  payable  on  the  death  of  the  husband  when  the  wife  succeeded,  or  on 
the  death  of  the  wife  when  her  children  succeeded. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  was  an  information  filed  by  her  Majesty's  Attorney  General, 
to  recover  from  the  defendant  succession  duty  upon  a  sum  of  money  invested  in  the 
funds  under  and  in  pursuance  of  the  will  of  Dennis  Herbert,  who  died  on  the  1st  of 
November,  1803. 

The  facts  of  the  case  were  stated  in  a  special  verdict,  by  which  it  appears  that 
Dennis  Herbert,  in  the  month  of  July,  1803,  made  his  will  and  died  in  November  1803. 
By  his  will  he  bequeathed  to  trustees  a  sum  of  50001.,  in  trust  to  invest  that  sum  in 
the  fuods  and  to  pay  the  dividends  to  his  daughter,  Ann  Herbert,  for  life,  and  then 
as  to  the  principal  sum,  upon  trust  for  all  her  children  equally.  The  defendants  are 
the  executors  of  the  surviving  trustee  appointed  by  the  will.  Ann  Herbert  married 
and  had  several  children.  She  died  in  June  1854,  after  the  Succession  Duty  Act 
came  into  operation,  and  her  children  then  became  entitled  in  possession  to  this 
money. 

The  question  upon  these  facts  is,  whether  or  not  succession  duty  is  chargeable  on 
this  money,  and  we  are  of  opinion  that  it  is.  This  turns  on  the  2nd  and  1 8th  sections 
of  the  Succession  Duty  Act,  16  &  17  Vict.  c.  51.  The  2nd  section  enacts,  that 
"  Every  past  or  future  disposition  of  [473]  property,  by  reason  whereof  any  person 
has  or  shall  become  beneficially  entitled  to  any  property  or  income  thereof  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  either  immediately  or  after  any  interval,  either  certainly  or  contingently,  and 
either  originally  or  by  way  of  substitutive  limitation,  and  every  devolution  by  law  of 
any  beneficial  interest  in  property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this  Act,  to  any 
other  person,  in  possession,  or  expectancy,  shall  be  deemed  to  have  conferred  or  to 
confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolution  a 
'succession,' and  the  term  'successor'  shall  denote  the  person  so  entitled;  and  the 
term  'predecessor'  shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor,  or 
other  person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived."  It  is 
obvious  that  this  is  a  past  disposition  of  property,  for  the  Act  is  general  and  the  term 
"  disposition  "  extends  to  all  modes  of  disposition,  whether  by  will,  or  by  deed  or 
settlement  inter  vivos.  The  children  of  Ann  Herbert,  after  the  time  appointed  for 
the  commencement  of  this  Act,  became  beneficially  entitled  to  this  money  in  posses- 
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sion,  and  it  then  devolved  upon  them  by  the  death  of  Ann  Herbert  and  thereby 
became  "  succession,"  within  the  meaning  of  that  Act,  and  chargeable  with  succession 
duty. 

But  the  contest  on  the  part  of  the  defendants  was,  that  this  claim  came  within  the 
exemptions  provided  for  by  the  18th  section  of  the  same  Act.  It  may  be  doubtful 
whether  that  section  applies,  as  it  only  mentions  "any  person  in  respect  of  a  succes- 
sion who,  if  the  same  were  a  legacy," — in  terms  therefore  only  including  successions 
which  are  not  legacies,  while  in  this  case  the  succession  is  a  legacy.  Assuming  it  to 
apply,  we  agree  with  the  construction  put  by  the  [474]  Crown  on  this  section  of  the 
statute.  The  material  part  of  that  section  is  in  these  words,  that  "no  duty  shall  be 
payable  by  any  person  in  respect  of  a  succession,  who,  if  the  same  were  a  legacy 
bequeathed  to  him  by  the  predecessor,  would  be  exempted  from  the  payment  in 
respect  thereof  under  the  Legacy  Duty  Acts."  The  section  then  excepts  persons  in 
respect  of  interests  surrendered  or  released  before  the  Act  came  into  operation  ;  and 
also  that  "no  person  charged  with  the  duties  on  legacies  and  shares  of  personal  estate 
under  the  Legacy  Duty  Acts,  in  respect  of  any  property  subject  to  such  duties  shall 
be  charged  also  with  the  duty  granted  by  this  Act,  in  respect  of  the  same  acquisition 
of  the  same  property."  These  legacy  duties  were  first  imposed  in  1796,  but  until 
1805  no  legacy  duty  was  imposed  on  legacies  bequeathed  to  children,  or  the  descen- 
dants of  children  of  the  testator.  •  For  the  first  time  such  duty  was  imposed  by  the 
statute  45  Geo.  3,  c.  28.  That  Act,  and  the  subsequent  Acts  imposing  legacy  duty, 
are  all  prospective,  and  therefore  as  the  testator,  Dennis  Herbert,  died  before  the 
passing  of  this  Act,  no  legacy  duty  was  imposed  thereon  or  payable  in  respect  of  the 
devolution  of  any  interest  therein  at  the  time  of  the  passing  of  the  Succession  Duty 
Act  in  1853.  It  was  argued  on  the  part  of  the  defendants,  that  the  meaning  of  the 
word  "  exempted  "  was,  that  the  legacy  in  question  was  not  chargeable  by  any  former 
Acts  with  legacy  duty,  and  "  the  exemption  "  should  read  "  free  from  "  or  not  charged 
with  the  payment  of  any  duty  under  the  Legacy  Duty  Acts.  On  the  other  hand  it 
was  contended  by  the  Attorney  General,  that  the  word  "  exempted "  was  to  be 
construed  in  its  legal  sense,  and  that  it  applied  only  to  exemptions  expressly  provided 
for  by  the  Legacy  Duty  Acts ;  and  that  the  Succession  Duty  Act  intended,  in  its 
retrospective  operation,  to  embrace  all  acquisitions  of  property  by  reason  of  death 
after  the  Act  [475]  came  into  operation,  and  consequently  the  succession  duty  was 
chargeable  in  this  case.  We  think  that  this  is  the  correct  construction  of  the  Act, 
assuming  section  18  to  apply  to  this  case.  By  the  2nd  section  of  the  45  Geo.  3,  c.  28 
(which  Act  first  imposed  the  duty  on  a  legacy  to  a  child  or  to  the  descendant  of  a 
child),  the  duty  is  not  chargeable  on  legacies  of  a  person  dying  before  the  passing  of 
that  Act.  The  clause  seems  to  be  superfluous,  merely  providing  that  the  Act  should 
not  be  retrospective.  It  is  impossible  to  call  this  section  an  exemption  from  the  duty. 
The  Legacy  Duty  Acts,  48  Geo.  3,  c.  149,  Schedule,  part  3,  "Legacy,"  and  the 
55  Geo.  3,  c.  184,  which  repeals  all  former  Acts,  in  Schedule,  part  3,  "Legacies  and 
Successions"  divide  the  duty  into  two  classes,  those  where  the  testator  died  before 
the  5th  April,  1805,  and  those  where  the  testator  died  after  that  period,  and  here  as 
in  former  Acts  are  under  the  head  "exemptions"  legacies  devolving  to  or  for  the 
benefit  of  husband  or  wife,  or  the  Eoyal  Family,  and  legacies  bequeathed  to  bodies 
corporate  or  other  public  bodies,  and  we  think  that  the  exemptions  in  the  18th  section 
of  the  Succession  Duty  Act  apply  to  these  legacies  expressly  exempted.  The 
particular  object  of  this  exemption  was  to  put  dispositions  by  deed,  in  the  retrospective 
operation  of  the  Act,  in  the  same  condition  as  legacies. 

We  think  that  this  case  falls  within  the  provisions  of  the  2nd  section,  and  is  either 
not  within  the  18th  section  of  the  Succession  Duty  Act,  or  if  so,  is  not  within  any  of 
the  exemptions  contained  within  the  18th  section,  and  therefore  the  Crown  is  entitled 
to  judgment  for  the  succession  duty  on  this  fund. 

Judgment  for  the  Crown. 

[476]  Whaley  and  Another  v.  Laing.  July  7,  1857.— The  plaintiff  by  permission 
of  a  canal  Company,  made  a  communication  from  the  canal  to  his  own  premises, 
by  which  water  got  to  those  premises,  and  with  which  water  he  fed  the  boilers 
of  his  engine.  The  defendant,  without  any  right  or  permission  from  the  Com- 
pany, fouled  the  water  in  the  canal,  whereby  the  water  as  it  came  into  the 
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plaintiff's  premises  was  fouled,  and  by  the  use  of  it  the  plaintiff's  boilers  were 
injured.  Held,  that  the  plaintiff  might  maintain  an  action  against  the  defendant 
for  thus  fouling  the  water. — A  declaration  alleged  that  the  plaintiff  was  possessed 
of  steam-engines  and  boilers,  and  had  used  and  enjoyed  the  benefit  and  advantage 
of  the  waters  of  a  certain  canal  to  supply  the  same,  and  which  watei's  ought  to 
have  flowed  without  the  fouling  thereinafter  mentioned :  yet  the  defendant 
wrongfully  discharged  into  the  water  of  the  canal  foul  materials  and  thereby 
rendered  the  waters  foul,  whereby  the  plaintiff's  engines  and  boilers  were  injured. 
Held,  that  the  declaration  was  good,  for  though  there  may  be  no  right  to  water, 
there  may  be  a  right,  if  it  comes  or  is  sent,  to  have  it  come  or  sent  without 
pollution. 

[S.  C.  26  L.  J.  Ex.  327  :  affirmed  1858,  3  H.  &  N.  675.    See  further,  1860, 

5  H.  &  N.  480.] 

The  declaration  stated  that  the  plaintiffs  were  possessed  of  coal  mines,  and  steam 
engines  and  boilers  for  working  the  said  mines ;  and  used,  had  and  enjoyed  the  benefit 
and  advantage  of  the  water's  of  a  certain  branch  canal,  near  to  the  said  engines  and 
boilers,  to  supply  the  same  with  water  for  working  the  same,  and  for  other  necessary 
purposes,  and  which  said  waters  of  the  said  branch  canal  had  been  used,  and  then 
ought,  to  have  run  and  flowed,  and  been  without  the  disturbance,  fouling  and  pollution 
herein  mentioned:  Yet  the  defendant  knowing  the  premises,  and  after  the  10th 
November,  1853,  wrongfully  discharged  and  poured  into  and  mixed  with  the  said 
waters  of  the  said  branch  canal,  near  to  the  said  engines  and  boilers  of  the  plaintiffs, 
and  the  place  in  the  said  canal  from  which  the  supply  for  the  same  was  drawn, 
quantities  of  foul,  noxious,  impure,  and  offensive  materials,  to  wit,  refuse  from  chemical 
works,  muriatic  acid,  and  other  dirt,  filth  and  impurity,  and  thereby  rendered  the 
said  waters  foul,  dirty,  noxious  and  injurious  to  the  said  engines  and  boilers,  and 
impure  and  unfit  for  working  the  same,  and  for  the  said  other  necessary  purposes,  and 
the  said  engines  and  boilers  of  the  plaintifts,  in  and  about  which  the  said  water  was 
so  used,  were  thereby  greatly  injured  and  deteriorated  in  value,  and  the  plaintiffs 
[477]  were  put  to  much  expence  in  repairing  and  cleansing  the  same,  and  were  pre- 
vented from  using  the  said  engines  and  boilers,  and  working  their  said  mines  so 
effectually  and  well  as  they  would  otherwise  have  done. 

Pleas.  First :  Not  guilty.  Secondly  :  that  the  waters  of  the  said  branch  canal 
ought  not  to  have  run  and  flowed,  or  been  without  the  disturbance,  fouling,  or  pollution 
mentioned. 

Replications  joining  issue  on  the  pleas. 

The  cause  came  on  for  trial  before  Piatt,  B.,  at  the  Liverpool  Summer  Assizes, 
1855,  when  a  verdict  was  found,  by  consent,  for  the  plaintiff,  subject  to  a  special  case 
to  be  stated  by  an  arbitrator,  to  whom  the  cause  was  referred,  to  ascertain  and  decide 
on  the  facts.  The  arbitrator  found  the  first  issue  for  the  plaintiff,  with  651.  damages, 
and  with  respect  to  the  second  issue,  he  found  the  facts,  (so  far  as  material),  as  follows  : — 

Prior  to  the  1st  January,  1823,  a  canal,  called  the  Leeds  and  Liverpool  Canal,  with 
a  towing  path  on  the  north  side  of  it,  had  been  made  under  the  provisions  of  several 
acts  of  parliament,  in  and  upon  lands  belonging  to  W.  Anderton. 

By  indenture,  dated  the  1st  January,  1823,  made  between  the  said  W.  Anderton 
of  the  one  part,  and  E..  Swarbrick  of  the  other  part,  the  said  W.  Anderton,  demised, 
granted  and  leased  to  the  said  R.  Swarbrick  such  parts  of  two  coal  mines,  called  the 
Wigan  Five  Foot  Mine  and  the  Wigan  Four  Foot  Mine,  as  lay  within  the  depth  of 
110  yards  from  the  surface  of  the  land  (the  boundaries  whereof  are  in  the  said  inden- 
ture particularly  described) ;  together  with  full  and  free  liberty,  power,  licence  and 
authority  to  and  for  the  said  R.  Swarbrick,  the  better  to  enable  him  to  ship  his  coal, 
to  make  at  his  own  costs  and  charges,  and  use,  during  the  continuance  of  the  thereby 
granted  term,  a  sluice  or  cut,  not  exceeding  the  length  of  200  yards  nor  the  breadth 
of  [478]  twenty  yards  from  the  Leeds  and  Liverpool  Canal  into  the  close  of  the  said 
W.  Anderton,  called  the  Bowry  pasture ;  and  to  make  dams  and  reservoirs  of  water, 
and  to  have  and  use,  as  far  as  may  be  necessary,  all  waters  and  watercourses  belonging 
to  the  said  lands  ;  and  to'  make  or  sink  any  pit  or  pits,  shaft  or  shafts,  &c. :  habendum, 
from  the  3rd  May,  1822,  for  the  term  of  fifty  years. 

In  exercise  of  the  powers  contained  in  the  said  deed,  R.  Swarbrick  sank  several 
pits,  and  erected  several  engines  for  working  and  getting  so  much  of  the  said  Five 
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Foot  Mine  and  Four  Foot  Mine  as  were  demised  by  the  said  deed  ;  he  also  made  a  cut  or 
canal  from  the  Leeds  and  Liverpool  Canal  into  the  said  close,  called  the  Bowry  pasture. 

After  K.  Swarbrick  parted  with  his  interest  in  the  demised  premises,  as  hereinafter 
mentioned  (and  before  the  1st  January,  1847),  his  successors  in  title  made  another 
cut  or  canal  from  the  Leeds  and  Liverpool  canal  into  the  said  close  called  the  Bowry 
pasture.  The  engine  of  the  plaintiff's  pit,  called  the  Engine  Pit,  was  supplied  with 
water  from  this  cut  or  canal,  from  the  time  it  was  made  down  to  the  year  1847. 

By  a  variety  of  mesne  assignments,  and  ultimately  by  a  deed  of  the  22nd  of  April, 
18.35,  the  mines  of  coal  and  premises  comprised  in  and  demised  by  the  deed  of  the  1st 
January,  1823,  together  with  all  rights,  liberties,  &c.,  were  assigned  to  James  Whaley, 
whose  estate  and  interest  therein  vested  in  the  plaintiffs  prior  to  the  year  1847,  and 
they  have  ever  since  been  and  still  are  entitled  thereto. 

By  a  deed  dated  the  1st  January,  1847,  made  between  the  said  W.  Anderton  of 
the  one  part,  and  J.  Swindells,  W.  Lancaster  (and  other  persons)  of  the  other  part, 
after  reciting  the  deed  of  the  1st  January,  1823,  it  was  witnessed  that  W.  Anderton, 
did  grant,  demise  and  lease  to  the  said  [479]  J.  Swindells  and  W.  Lancaster,  &c., 
certain  parts  of  the  mine  of  coal,  called  King  Coal  Mine  (the  boundaries  whereof  are 
therein  particularly  described),  with  full  and  free  liberty,  power,  licence  and  authority 
(inter  alia)  to  erect  engines  and  make  dams  and  reservoirs,  and  to  collect  water  therein 
to  work  the  said  engines,  and  to  have  and  use,  so  far  as  might  be  necessary  for  the  purpose 
of  the  said  demise,  all  waters  and  watercourses  belt)nging  to  the  said  W.  Anderton, 
and  to  sink  pits,  &c. :  habendum  from  the  date  of  the  said  deed  for  the  term  of 
seventy-four  years. 

In  the  same  year  (1847)  the  lessees  named  in  the  deed  of  the  1st  January,  1847, 
made  and  constructed  on  the  lands  of  the  said  W.  Anderton  the  cut  or  canal,  herein- 
after called  the  Ince  Hall  Canal,  and  they  continue  to  use  it  until  the  "  Ince  Hall 
Coal  and  Canal  Company  "  hereinafter  mentioned  was  formed,  in  the  year  1848. 

In  the  year  1847  (soon  after  the  Ince  Hall  Canal  was  made),  the  plaintiffs  asked 
permission  of  Mr.  Lancaster,  one  of  the  lessees  named  in  the  deed  of  the  1st  January, 
1847,  to  make  a  small  cut  or  sewer  from  their  Engine  Pit  into  the  said  Ince  Hall 
Canal,  for  the  purpose  of  getting  water  out  of  the  said  canal  with  which  to  supply 
the  engine  at  that  pit,  instead  of  getting  it,  as  they  had  theretofore  done,  out  of  their 
own  cut  or  canal.  Mr.  Lancaster  stated  that  he  had  no  objection,  provided  the 
plaintiffs  did  him  and  his  co-lessees  no  damage  ;  and  thereupon  the  plaintiffs  made  a 
cut  into  the  Ince  Hall  Canal. 

In  January,  1848,  a  completely  registered  company  was  formed,  called  "The  Ince 
Hall  Coal  and  Canal  Company,"  and  from  that  time  to  the  present  the  Ince  Hall 
Canal,  and  the  mines  and  premises  comprised  in  and  demised  by  the  deed  of  the  1st 
January,  1847,  have  been  in  the  possession  of  and  been  used  and  worked  by  the 
Company. 

No  objection  was  ever  made  to  the  plaintiffs'  taking  water  [480]  out  of  the  Ince 
Hall  Canal  by  means  of  the  cut,  so  as  aforesaid  made  by  the  plaintiffs,  either  by  the 
lessees  named  in  the  deed  of  the  1st  January,  1847,  or  by  the  "  Ince  Hall  Coal  and 
Canal  Company." 

The  cut,  so  as  aforesaid  made  by  the  plaintiffs,  into  the  Ince  Hall  Canal  was  covered 
over,  but  the  Ince  Hall  Coal  and  Canal  Company  were  cognizant  of  its  existence  and 
of  the  fact  that  the  plaintiffs  by  means  of  it  got  water  for  their  Engine  Pit  engine. 

Ever  since  the  year  1846,  the  plaintiffs'  Engine  Pit  engine  has  been  used  for  the 
purpose  of  working  some  portion  of  the  Five  Foot  Mine  or  of  the  Four  Foot  Mine 
demised  by  the  deed  of  the  1st  January  1823,  and  down  to  June,  1854,  that  engine 
was  supplied  with  water  in  the  manner  and  by  the  means  already  mentioned. 

By  a  deed  bearing  date  the  13th  November,  1850,  made  between  the  said  W. 
Anderton  of  the  one  part,  and  John  Swindells  and  John  Williams  of  the  other  part, 
the  said  W.  Anderton  did  demise  and  lease  unto  the  said  J.  Swindells  and  J.  Williams 
a  piece  of  land  (therein  described),  together  with  the  ways,  waters,  watercourses, 
liberties,  easements  and  appurtenances  to  the  same  belonging  (except  all  mines  of 
coal) :  habendum  for  the  term  of  999  years  from  the  date  of  the  deed  :  subject  never- 
theless to  the  said  deeds  of  the  1st  January  1823,  and  1st  January,  1847. 

In  the  same  year  (1850)  Swindells  and  Williams,  the  lessees  named  in  the  deed  of 
the  13th  November,  1850,  erected  some  chemical  works  upon  the  piece  of  land  demised 
by  that  deed,  from  which  works  a  quantity  of  water  containing  some  muriatic  acid 
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was  carried,  by  meatis  of  a  drain,  into  the  Ince  Hall  Canal.  The  muriatic  acid  so 
sent  into  the  Ince  Hall  Canal  during  the  time  that  Swindells  and  Williams  occupied 
the  said  chemical  works  was  not  found  to  do  any  injury  to  the  plaintiffs'  Engine  Pit 
engine. 

[481]  In  the  year  1853,  the  defendant  became  and  has  ever  since  been  the  tenant 
of  the  said  chemical  works.  He  commenced  working  them  on  the  9th  July  in  that 
year,  and  has  ever  since  continued  to  use  them  for  the  purpose  of  making  soda  ash, 
muriatic  acid  and  bleaching  liquor.  Owing  to  the  manner  in  which  the  defendant 
carried  on  his  manufactory,  a  good  deal  mor6  muriatic  acid  found  its  way  from  the 
said  chemical  works  into  the  Ince  Hall  Canal  after  his  tenancy  commenced  than  had 
been  the  case  previously,  and  upon  several  occasions  the  quantity  was  so  great  that 
the  water  in  the  Ince  Hall  Canal  by  reason  thereof  injured  the  machinery  and  boilers 
of  the  plaintiff's'  said  engine,  which  was  then  so  as  aforesaid  supplied  with  the  said 
water.  The  plaintiffs  in  consequence  discontinued  feeding  the  engine  with  the  water 
obtained  from  the  Ince  Hall  Canal,  and  commenced  feeding  it  with  water  obtained, 
by  means  of  pipes,  from  the  plaintiffs'  own  cut  or  canal. 

The  questions  for  the  opinion  of  the  Court  are  : 

First,  whether,  upon  the  facts  stated,  the  verdict  upon  the  issue  joined  on  the 
second  plea  ought  to  be  found  for  the  plaintiffs  or  the  defendant.  If  for  the  defendant, 
the  second  question  is,  whether  or  not  the  plaintiffs  are  entitled  to  judgment  notwith- 
standing such  verdict,  on  the  ground  that  the  second  plea  is  bad  in  substance  :  but  if 
for  the  plaintiffs,  the  second  question  is  whether  or  not  the  judgment  should  be 
arrested  on  the  ground  that  the  declaration  is  bad  in  substance. 

Milward  (Watson  with  him)  argued  for  the  plaintiffs  in  Hilary  Vacation  1856, 
(February  11th).  The  plaintiffs  are  entitled,  as  against  the  defendant,  to  the  use  of 
the  water  of  the  Ince  Hall  Canal  in  an  unpolluted  state.  First  they  have  a  right 
under  the  indenture  of  the  1st  [482]  January,  1823,  whereby  the  owner  of  the  soil 
granted  to  them  full  power  and  authority  "  to  make  dams  and  reservoirs,  and  to 
collect  water  therein  to  work  their  engines  " ;  and  to  have  and  use,  so  far  as  might  be 
necessary,  all  waters  or  watercourses  belonging  to  the  said  lands."  Secondly,  the 
plaintiffs  have  a  right  to  the  use  of  the  water,  under  the  licence  granted  to  them  by 
the  Ince  Hall  Coal  and  Canal  Company.  Thirdly,  they  are  entitled  by  reason  of  posses- 
sion, as  against  a  wrong-doer.  In  Mason  v.  Hill  (5  B.  &  Ad.  1)  Lord  Denman,  C.  J. 
in  delivering  the  judgment  of  the  Court  said  : — "  The  position,  that  the  first  occupant 
of  running  water  for  a  beneficial  purpose,  has  a  good  title  to  it,  is  perfectly  true 
in  this  sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the  water,  nor 
the  owner  of  the  land  above  divert  it  to  his  prejudice.  In  this,  as  in  other  cases 
of  injury  to  real  property,  possession  is  a  good  title  as  against  a  wrong-doer ;  and  the 
owner  of  the  land  who  applies  the  stream  that  runs  through  it,  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or  obstructed,  may  recover 
for  the  consequential  injury  to  the  mill :  The  Earl  of  Rutland  v.  ^ozo^er  (Palmer,  290)." 
In  Magor  v.  Chadwick {\\  A.  &  E.  571),  the  Court  of  Queen's  Bench  held  that  the  law 
of  watercourses  is  the  same  whether  natural  or  artificial.  Though  that  doctrine  was 
not  approved  of  in  Wood  v.  Waud  (3  Exch.  748),  yet  the  observations  of  the  Court  as 
to  Magor  v.  Chadwick  apply  here,  viz.  that  "  in  that  case  the  action  was  not  brought 
against  the  party  in  whose  land  the  artificial  watercourse  commenced,  nor  any  one 
claiming  under  him,  and  he  had  not  put  an  end  to  it  by  altering  the  mode  of  working 
his  mines  ;  but  what  is  more  important,  the  action  was  not  brought  for  abstracting, 
but  for  fouling  the  water,  a  species  of  injury  [483]  which  does  not  stand  on  the  same 
footing;  for  though  the  possessor  of  the  mine  might  stop  the  stream,  it  does  not  follow 
that  he,  or  any  other,  could  pollute  it  whilst  it  continued  to  run."  [Alderson,  B., 
referred  to  Noiiham  v.  Bowden  (11  Exch.  70).]  A  parol  licence  to  divert  water,  which 
has  been  acted  upon  by  the  person  to  whom  it  was  given  and  expence  incurred  in 
consequence,  is  irrevocable  :  Liggins  v.  Inge  (7  Bing.  682).  If  the  defendant,  instead 
of  polluting  the  water,  had  cut  away  the  bank,  so  that  it  was  prevented  from  reaching 
the  plaintiffs'  mine,  he  would  have  been  liable  to  an  action.  The  plaintifis'  title  is 
good  against  every  one  but  the  owners  of  the  canal. 

Atherton  (Hindmarsh  with  him),  for  the  defendant.  First,  the  lessee  under  the 
deed  of  the  1st  January,  1847,  had  no  power  to  construct  a  branch  canal  for  the 
purpose  of  navigation  ;  therefore  the  construction  of  this  branch  canal  was  a  wrongful 
act.     But  assuming  that  it  was  not,  the  plaintiffs  had  no  right  to  the  use  of  the  water. 
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The  case  bears  no  analogy  to  that  of  a  chattel  injured  by  a  person  while  in  the  hands 
of  a  bailee.  Mere  possession  of  a  chattel  is  sufficient  to  enable  a  bailee  to  maintain 
an  action  against  a  wrong-doer,  for  whilst  he  has  possession  of  the  chattel,  his  title 
is  as  complete  as  that  of  the  real  owner.  But  in  order  to  bring  the  case  of  water 
within  that  principle,  it  ought  to  appear  that  the  water,  which  is  the  subject-matter 
of  complaint,  is  the  identical  water  which  the  owner  allowed  the  party  complaining 
to  take.  The  right  of  a  riparian  owner  is  not  a  possessory  right  until  he  has  appro- 
priated the  water.  [Martin,  B.  If  a  person  allows  his  neighbour  to  water  his  cattle 
in  his  pond,  and  a  third  person  poisons  the  water  whereby  the  cattle  [484]  die, 
would  he  not  be  responsible  ?]  The  fouling  of  the  water  was  not  wrong  as  against 
the  plaintiffs  ;  for  they  had  no  title  to  the  water  at  the  time  it  was  fouled  ;  and  the 
allowing  foul  water  to  flow  into  their  pit  was  their  own  act.  Suppose  the  defendant 
had  diverted  the  water  at  a  distance  from  the  plaintiffs'  pit,  would  they  have  had  any 
right  of  action  ?  A  person  seeking  to  recover  damages  must  shew  that  he  has  a  legal 
right ;  but  here  the  plaintiffs  had  no  right  to  the  water  until  they  took  it,  and  before 
they  did  so  the  water  was  fouled.  It  is  the  same  as  if  the  plaintiffs  had  fetched  the 
foul  water  from  the  canal  in  a  bucket  and  put  it  in  their  cistern.  Secondly,  the 
plaintiffs  had  no  right  to  the  water  under  the  licence  from  Lancaster.  That  licence 
was  revoked  by  the  assignment  of  the  mines  and  premises  comprised  in  the  deed  of  the 
1st  January,  1847,  to  the  Ince  Hall  Coal  Company.  The  case  does  not  find  that  the 
Company  were  aware  that  the  plaintiffs  used  the  water  and  assented  to  it.  The  law 
as  to  natural  surface  streams  was  fully  considered  in  Emhrey  v.  Owen  (6  Exch.  353), 
but  it  has  little  application  to  this  case.  Arkwright  v.  Gell  (5  M.  &  W.  203)  and 
Greatrex  v.  Hayward  (8  Exch.  291)  shew  that  the  law  is  not  the  same  with  respect 
to  artificial  and  natural  water  courses.  Thirdly,  the  declaration  is  bad  on  the  face 
of  it.  Where  one  person  claims  a  benefit  from  the  land  of  another,  he  is  bound  to 
shew  the  manner  in  which  he  claims  it :  Hilton  v.  Whitehead  (12  Q.  B.  734). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  We  are  of  opinion  judgment  should  be  [485]  for  the  plaintiff, 
though  not  without  considerable  doubt,  arising  from  the  form  of  the  declaration,  the 
ambiguity  of  which  has  hitherto  prevented  our  coming  to  a  determination  on  the  case. 

The  facts  material  to  be  mentioned  are,  that  the  plaintiff,  by  permission  of  a  canal 
company,  made  a  communication  from  the  canal  to  his  own  premises,  by  which  water  got 
to  those  premises,  and  with  which  water  he  fed  his  boilers  ;  that  the  defendant  fouled 
the  water  in  the  canal,  whereby  the  water  as  it  came  into  the  plaintiff's  premises  was 
fouled,  and  by  the  use  of  it  the  plaintiff's  boilers  were  injured  ;  the  defendant  having 
no  right  or  permission  to  do  this  from  the  canal  owners. 

We  think  these  facts  establish  a  cause  of  action  in  the  plaintiff.  The  plaintiff  had, 
by  permission  of  the  canal  owners,  got  possession  of  a  certain  quantity  of  water, 
which  he  was  entitled  to  pump  up  from  his  cistern  or  reservoir,  as  much  as  he  would 
have  been  entitled  to  use  it  if  he  had  taken  it  in  a  pail  or  bucket.  The  consequence 
of  his  doing  so,  that  is  of  emptying  his  cistern  or  reservoir,  is  that  other  water  flows 
in  from  the  canal  to  supply  its  place.  This  water  the  defendant  has  fouled  ;  and 
consequently  by  his  act  foul  water  flows  into  the  plaintiff's  cistern,  the  plaintiff  only 
contributing  thereto  by  removing  the  water  already  there ;  which,  as  we  have  said, 
he  had  a  clear  right  to  do.  This  being  without  justification  by  the  defendant,  gives 
the  plaintiff  a  cause  of  action. 

It  is  true  that  the  great  injury  the  plaintiff"  sustains,  is  by  his  own  act  in  feeding 
the  boilers  with  the  fouled  water ;  but  he  was  not  bound  to  let  it  remain  in  his  cistern, 
and  we  do  not  know  that  merely  pumping  it  away  would  have  been  less  costly  than 
using  it  as  he  did.  Besides,  it  is  to  be  observed,  there  is  no  question  on  the  plea  of 
not  guilty  [486]  or  the  amount  of  damages.  But  there  is  an  allegation  in  the  declara- 
tion, traversed  by  the  defendant,  viz.  that  the  water  "  ought  to  flow  without  being 
fouled  in  the  canal."  We  consider  this  to  mean,  not  an  assertion  of  title  in  the 
plaintiff,  but  that  the  defendant  had  no  right  to  foul  the  water  there.  In  the  result 
then,  we  think  the  declaration  good,  and  the  allegation  traversed  proved,  and 
consequently  give  judgment  for  the  plaintiff. 

We  give  no  opinion  on  many  of  the  questions  discussed  on  the  argument;  par- 
ticularly on  whether  the  plaintiff'  had  any  possessory  title  to  the  water  in  the  canal, 
so  that  if  the  defendant  had  stopped  its  flow  to  the  plaintiff,  or  if  the  plaintiff,  in 
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order  to  get  the  water,  had  to  go  to  the  canal  with  a  bucket  or  engine  and  draw  it 
foul  from  the  canal,  any  action  would  have  been  maintainable.  Our  opinion  proceeds, 
as  we  have  stated,  on  the  ground  that  the  defendant  caused  foul  water  to  flow  on  to 
the  plaintiffs'  premises  without  right  to  do  so.  And  this  opinion  is  warranted  by  the 
cases  cited,  which  shew  that  though  there  may  be  no  right  to  water,  there  may  be  a 
right,  if  it  comes  or  is  sent,  to  have  it  come  or  sent  without  pollution. 
Judgment  for  the  plaintiff. 

[487]  Glover  v.  Halkett.  June  26,  1857. — The  following  document  given  by 
the  plaintiff  to  the  defendant  was  held  to  require  a  stamp  as  an  agreement : 
"  August  2.  According  to  Mr.  H.'s  (the  defendant)  request,  the  land  at  B.  under 
Mr.  E.,  I  will  be  bound  for  till  next  Lady  Day.     Eent  481." 

[S.  C.  26  L.  J.  Ex.  416;  3  Jur.  (N.  S.)  1083;  5  W.  R.  881.] 

Action  for  money  paid.     Plea  :  never  indebted. 

At  the  trial  before  Channell,  B.,  at  the  Middlesex  sittings  in  last  Trinity  Term,  it 
appeared  that  the  action  was  brought  to  recover  a  sum  of  money  paid  by  the  plaintiff 
to  the  landlord  of  the  defendant,  on  account  of  rent  due  from  him.  In  order  to  prove 
that  the  money  was  paid  at  the  defendant's  request,  the  plaintiff  tendered  in  evidence 
the  following  document  given  to  the  defendant's  landlord,  which  was  unstamped — 

"August  2. — According  to  Mr.  Halkett's  request,  the  land  at  Blackfordsby  under 
Mr.  Elstead,  I  will  be  bound  for  till  next  Lady  Day.     Rent  481." 

J.  Glover. 

It  was  objected  on  behalf  of  the  defendant,  that  the  document  was  a  guarantee 
and  not  admissible  in  evidence  for  want  of  a  stamp.  The  learned  Judge  was  of  that 
opinion  ;  and  nonsuited  the  plaintiff. 

J.  Walter  Smith  moved  to  set  aside  the  nonsuit  and  for  a  new  trial  on  the  ground 
of  the  improper  rejection  of  the  evidence  (June  12th).  First,  the  document  in  question 
is  not  a  guarantee  within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds.  It 
is  not  addressed  to  Elstead,  nor  does  it  purport  to  render  the  plaintiff  liable  to  him, 
but  is  a  mere  undertaking  by  the  plaintiff  to  be  answerable  for  rent,  not  to  the  person 
to  whom  it  is  due,  but  to  the  person  who  is  liable  to  pay  it.  The  4th  section  of  the 
Statute  of  Frauds  only  contemplates  promises  made  to  the  person  to  whom  another  is 
liable :  Eastwood  v.  Kenyan  (11  A.  &  E.  438),  Smith  on  [488]  Contracts,  p.  86.  Secondly, 
before  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  this  document 
would  have  been  clearly  void  as  a  guarantee,  inasmuch  as  no  consideration  is  expressed 
on  the  face  of  it,  nor  can  any  be  implied  from  its  terms,  as  in  Newbury  v.  Armstrong 
(6  Bing.  201).  Therefore,  before  that  Act,  it  would  have  been  admissible  without  a 
stamp  as  an  imperfect  guarantee.  By  the  3rd  section  of  that  Act,  the  consideration 
for  the  promise  need  not  appear  in  writing,  but  it  must  nevertheless  be  proved.  The 
effect  of  that  enactment  is,  not  to  render  the  party  liable  without  proof  of  consideration, 
but  only  to  prevent  his  being  exempt  from  liability  because  the  consideration  does  not 
appear  on  the  face  of  the  instrument,  either  expressly  or  by  necessary  inference.  The 
document  itself  does  not  constitute  an  entire  agreement,  but  the  liability  depends 
partly  on  it,  and  partly  on  evidence  aliunde.  Therefore,  if  a  stamp  is  necessary,  a 
document  which  would  be  admissible  without  a  stamp,  as  an  imperfect  guarantee, 
would  become  inadmissible  immediately  parol  evidence  was  given  of  its  consideration. 
It  is  only  as  an  agreement  that  this  document  can  require  a  stamp ;  it  is  not  a  perfect 
agreement,  and  cannot  be  said  to  require  a  stamp  merely  because  sect.  3  of  the  Act 
renders  it  a  good  guarantee  and  dispenses  with  the  necessity  of  its  being  a  good  agree- 
ment.    He  also  referred  to  Alexander  v.  Barker  (2  C.  &  J.  133). 

Cur.  adv.  vult. 

Channell,  B.,  now  said — This  was  a  motion  to  set  aside  a  nonsuit.  The  cause 
was  tried  before  me  at  the  sittings  in  last  term,  and  the  ground  of  the  application  was 
the  improper  rejection  of  evidence  tendered  on  behalf  of  the  plaintiff.  The  action  was 
brought  to  recover  money  [489]  paid  by  the  plaintiff  on  account  of  rent  due  from  the 
defendant  to  his  landlord,  and  which  the  plaintiff  alleged  that  he  had  become  liable 
to  pay  under  the  document  tendered  in  evidence.     That  document  appeared  to  me  a 

Ex.  Div.  xiiL— 7* 
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guarantee  rendering  the  plaintiff"  liable  for  the  rent  to  become  due  from  the  defendant 
up  to  a  day  named.  I  thought  that  the  document  required  a  stamp,  and  after  con- 
sulting my  brother  Martin,  who  agreed  with  me,  I  rejected  it.  My  ruling  was 
objected  to  on  the  ground  that  the  document  was  not  a  binding  agreement ;  and  the 
principal  objection  urged  was,  that  if  the  document  was  considered  with  reference  to 
the  state  of  the  law  before  the  passing  of  the  Mercantile  Law  Amendment  Act,  there 
was  no  sufficient  consideration  apparent  on  the  face  of  it,  so  as  to  render  it  a  binding 
guarantee.  It  was  also  argued,  that  though  under  the  3rd  section  of  the  Mercantile 
Law  Amendment  Act,  a  guarantee  may  be  binding  notwithstanding  the  consideration 
does  not  appear  on  the  face  of  it,  yet  the  consideration  must  still  be  proved,  and  that 
the  effect  of  that  section  is,  not  to  render  the  party  liable  without  proof  of  consideration, 
but  only  not  to  exempt  him  from  liability  because  that  consideration  does  not  appear 
on  the  face  of  the  instrument.  Then  assuming  that  this  document  was  signed  subse- 
quently to  the  passing  of  the  Mercantile  Law  Amendment  Act,  it  was  contended  that 
it  did  not  of  itself  constitute  an  entire  agreement  or  shew  any  liability  on  the  part  of 
the  plaintiff,  but  that  such  liability  must  be  established,  in  part  by  the  use  of  the 
document,  and  in  part  by  parol  evidence  of  consideration.  The  Court  took  time  to 
consider  whether  that  prevented  the  necessity  of  having  the  document  stamped,  and 
we  are  of  opinion  that  the  objection  ought  not  to  prevail.  The  ground  of  our  decision 
is  based  on  the  authority  of  Iiams-[^i90']-hottom  v.  Mortley  (2  M.  &  Sel.  445).  There 
a  paper  was  tendered  in  evidence,  and  it  was  objected  that  it  required  a  stamp. 
Thomson,  C.  B.,  ruled  that  it  ought  to  be  stamped,  and  thereupon  directed  a  nonsuit. 
Best,  Serjt.,  applied  to  set  aside  the  nonsuit  on  the  ground  that  the  paper  was  neither 
a  contract  nor  evidence  of  a  contract,  inasmuch  as  the  name  of  one  -of  the  contracting 
parties,  the  lessor,  was  wanting  to  it ;  in  other  words,  that  there  was  an  objection  to 
the  contract  as  a  valid  contract  under  the  Statute  of  Frauds,  and  that  therefore  it  did 
not  require  a  stamp.  Lord  EUenborough  replied  : — "  It  may  not  be  evidence  of  the 
whole  contract,  but  it  is  evidence  of  a  material  part.  If  a  necessary  part  in  the  proof 
of  the  contract,  I  think  that  it  ought  to  be  stamped."  Dampier,  J.,  said  : — "  This 
may  not  be  such  a  memorandum  of  the  contract  as  would  satisfy  the  Statute  of 
Frauds,  but  it  is  such  a  memorandum  of  the  agreement  as  requires  a  stamp."  I  am 
therefoi'e  of  opinion,  and  the  other  judges  concur,  that  this  Ciise  is  within  the  55  Geo,  3, 
c.  184,  Sched.,  part  1,  '•  Agreement " ;  and  that  the  document  required  a  stamp,  although 
it  may  be  that  by  itself  it  is  not  a  guarantee  within  the  meaning  of  the  4th  section  of 
the  Statute  of  Frauds.  There  will  therefore  be  no  rule. 
Rule  refused. 


[491]  Crouch  v.  The  Great  Western  Railway  Company.  July  7,  1857. — 
Where  goods  are  tendered  by  a  carrier  to  the  consignee  who  refuses  to  pay 
the  carriage,  whereupon  the  carrier  refuses  to  deliver  the  goods,  it  is  the  duty 
of  the  carrier  to  retain  the  goods  at  their  place  of  destination,  at  least  for  a 
reasonable  time,  and  during  that  time  to  await  any  directions  from,  if  not  to 
communicate  with  the  consignee  :  So  hold  per  Pollock,  C.  B.,  Martin,  B.,  and 
Channell,  B. ;  Bramwell,  B.,  dissentiente. — The  plaintiff'  delivered  in  London,  to 
the  defendants,  a  railway  Company,  a  parcel  directed  to  the  plaintiff's  agent  at 
Plymouth.  The  defendants'  railway  terminates  at  Bristol  from  whence  they 
forwarded  the  parcel  to  Plymouth  by  the  South  Devon  Railway.  The  parcel 
was  tendered  by  a  servant  of  that  Company  to  the  consignee  at  Plymouth  who 
refused  to  pay  the  amount  demanded  for  carriage,  whereupon  the  servant  took 
the  parcel  away.  The  next  day  the  consignee  went  to  the  oflSce  of  the  South 
Devon  Railway  and  demanded  the  parcel  and  tendered  the  amount  of  carriage, 
when  he  was  told  that  the  parcel  had  been  returned  to  London,  but  though  he 
made  repeated  applications  at  the  office  in  London,  the  parcel  never  was  delivered. 
The  jury  having  found  that  the  tender  was  made  within  a  reasonable  time  and 
that  the  parcel  was  sent  liack  to  London  before  a  reasonable  time  had  elapsed, 
Held :  Per  Pollock,  C.  B.,  Martin,  B.,  and  Channell,  B.,  that  the  defendants  were 
responsible  for  the  act  of  the  South  Devon  Company,  and  that  the  sending  the 
parcel  to  London  at  the  time  they  did,  followed  by  the  non-delivery  of  it  to  the 
plaintiff",  upon  or  subsequent  to  the  several  applications,  afforded  sufficient 
evidence  of  a  breach  of  duty  by  the  defendants  in  not  taking  care  of  the  parcel 
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for  the  plaintiff,  even  supposing  their  duty  qua  carriers  ended  with  the  tender  of 
the  goods.  Bramwell,  B.,  dissentiente. — Per  Bramwell,  B.,  that  assuming  the 
act  of  the  South  Devon  Railway  Company  was  the  defendants'  act,  the  defen- 
dants were  not  responsible,  inasmuch  as  they  had  performed  their  duty  by  carry- 
ing and  tendering  the  parcel,  and  that  upon  the  refusal  of  the  consignee  to  receive 
it,  the  defendants  had  a  right  to  send  it  back  to  London.  Also  that  the  defen- 
dants were  not  responsible  for  the  act  of  the  South  Devon  Eailway  Company. 

[S.  C.  26  L.  J.  Ex.  418 ;  5  W.  R.  831  :  affirmed  1858,  3  H.  &  N.  183.] 

The  first  count  of  the  declaration  stated  that  the  defendants,  at  the  time  of  the 
occurrences  hereinafter  mentioned,  were  common  carriers  of  goods  for  hire  from  London 
to  Plymouth,  and  the  plaintiff,  heretofore,  to  wit,  on  &c.,  delivered  to  the  defendants 
as  such  common  carriers  at  London  aforesaid,  and  they  received  of  him  as  such,  a 
parcel  containing  goods  of  the  plaintiff,  to  be  carried  by  them  from  London  to 
Plymouth,  to  be  there  delivered  by  the  defendants  for  the  plaintiff,  for  hire  and 
reward  ;  yet  the  defendants,  although  a  reasonable  time  for  that  purpose  has  elapsed, 
have  not  carried  the  said  parcel  to  the  place  aforesaid,  and  there  delivered  the  said 
parcel  for  the  plaintiff",  and  in  fact  by  their  carelessness  and  negligence,  while  the 
said  parcel  was  in  their  possession  for  the  purpose  aforesaid,  the  said  parcel  of  goods, 
being  of  great  value,  became  and  was  lost  to  the  plaintiff".  There  was  also  a  count  in 
trover. 

[492]  Pleas.  First,  to  the  first  count :  That  the  plaintiff  did  not  deliver,  nor 
did  the  defendants  receive,  a  parcel  to  be  carried  as  aforesaid. 

Secondly,  to  same  count :  That  defendants  deny  the  truth  of  the  breach  therein 
alleged. 

Thirdly,  to  same  count :  That  aft^r  the  delivery  to  and  receipt  by  the  defendants 
of  the  said  parcel  and  its  contents,  they  duly  carried  and  caused  to  be  carried  the 
same  from  London  to  Plymouth,  according  to  their  duty  in  that  behalf,  and  they 
there  were  always  ready  and  willing  to  deliver  the  same  for  the  plaintiff',  and  tendered 
and  ottered  and  caused  to  be  tendered  and  offered,  the  same  for  delivery  for  the 
plaintiff"  upon  payment  to  them  of  certain  reasonable  hire  and  reward  due  and 
payable  to  them,  to  wit,  by  the  plaintiff  for  and  in  respect  of  the  carriage  of  the  said 
parcel  and  its  contents  as  aforesaid,  of  all  which  the  plaintiff"  had  notice  ;  but  the 
plaintiff  at  all  times  wholly  refused  to  pay  or  tender  the  amount  of  the  said  hire  and 
reward,  or  any  sum  of  money  whatever  in  respect  thereof,  nor  was  any  sum  ever  paid 
or  tendered  in  respect  thereof  to  the  defendants,  wherefore  the  defendants  refused  to 
deliver,  and  did  not  deliver  the  said  parcel  and  its  contents  for  the  plaintiff,  which  is 
the  breach  complained  of. 

Fourthly,  to  last  count :  Not  guilty. 

Fifthly,  to  same  count :  That  the  goods  were  not  the  goods  of  the  plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth  and  fifth  pleas. 

Replications  to  the  third  plea.  First :  the  plaintiff'  takes  issue  upon  the  third  plea. 
Secondly :  that  after  the  said  tender  and  offer  by  the  defendants  to  deliver  the  said 
parcel,  and  within  a  reasonable  time  then  next  following,  the  plaintiff  at  Plymouth 
aforesaid  was  ready  and  willing  to  receive  the  said  parcel,  and  offered  to  pay  to  the 
defendants  [493]  the  said  hire  and  reward,  and  then  requested  the  defendants  to 
deliver  to  him  the  said  parcel  according  to  their  duty  in  that  behalf,  but  the  defen- 
dants refused  then  or  at  any  other  time  to  deliver  the  same  at  Plymouth  aforesaid, 
and  have  from  thence  hitherto  continually  refused,  neglected  and  omitted  so  to  do, 
and  discharged  the  plaintiff"  from  tendering  such  hire  and  reward  to  the  defendants, 
and  by  means  of  the  premises,  the  said  parcel  has  become  and  is  wholly  lost  to  the 
plaintiff",  as  in  the  declaration  mentioned.     Issue  thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
the  following  facts  appeared.  The  plaintiff",  who  was  a  carrier  in  London,  made  up  a 
packed  parcel  directed  to  an  agent  of  the  plaintiff  at  Plymouth  named  Reynolds.  The 
parcel  was  delivered  at  a  receiving  office  of  the  defendants,  to  be  carried  to  Plymouth. 
The  defendants'  railway  terminates  at  Bristol,  from  whence  they  forwarded  the  parcel 
to  Exeter  by  the  Bristol  and  Exeter  Railway,  and  from  Exeter  to  Plymouth  by  the 
South  Devon  Railway.  The  parcel  arrived  at  its  destination,  and  was  taken  to  the 
office  of  Reynolds  by  a  servant  of  the  South  Devon  Railway  Company,  and  2s.  8d.  was 
demanded  for  its  carriage,   the  usual  charge  for  such  a  parcel  being  Is.  Gd.     The 
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servant  of  Reynolds  refused  to  pay  the  sum  demanded,  but  offered  the  usual  charge, 
which  the  servant  of  the  South  Devon  Railway  Company  would  not  accept,  and 
took  away  the  paicel.  On  the  next  day  Reynolds's  clerk  went  to  the  office  of  the 
South  Devon  Railway  at  Plymouth,  and  tendered  the  amount  demanded  for  the 
carriage,  when  he  was  informed  that  the  parcel  had  been  returned  to  London. 
Repeated  applications  were  made  at  the  defendants'  office  in  London,  but  the  parcel 
could  not  be  found. 

It  was  submitted  on  the  part  of  the  defendants  that,  [494]  under  these  circum- 
stances, they  were  not  liable.  The  learned  Judge  was  of  opinion  that  the  defendants 
ought  not  to  have  sent  back  the  parcel  to  London  so  soon,  and  he  left  it  to  the  jury 
to  say  whether  the  demand  and  tender  were  made  within  a  reasonable  time  after  the 
plaintiff  had  refused  to  receive  the  parcel,  and  whether  the  parcel  had  been  sent  back 
before  the  expiration  of  a  reasonable  time.  The  jury  found  both  questions  in  the 
affirmative,  and  a  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to  the 
defendants  to  move  to  enter  the  verdict  for  them. 

Bovill,  in  the  following  term,  obtained  a  rule  nisi  to  enter  the  verdict  accordingly, 
or  for  a  new  trial,  on  the  grounds  that  the  defendants  having  carried  the  parcel  and 
tendered  it  at  Plymouth  to  the  consignee  in  due  course,  and  he  having  refused  to 
pay  the  amount  of  the  carriage,  the  defendants  were  not  liable :  and  that  there  was 
no  duty  or  obligation  on  the  defendants  or  the  South  Devon  Railway  Company,  to 
keep  the  parcel  at  Plymouth  after  the  consignee  had  refused  to  pay  the  carriage  ; 
and  that  if  the  act  of  sending  the  parcel  to  London  was  wrongful,  it  was  the  act  of 
the  South  j!)evon  Railway  Company,  and  the  defendants  are  not  liable  for  that  act  : 
that  the  verdict  was  against  the  evidence  on  the  question  left  to  the  jury  as  to  the 
reasonableness  of  sending  back  the  parcel  to  London. 

J.  Brown  shewed  cause  in  last  Easter  term  (May  5,  6).  The  defendants  were  not 
justified  in  sending  back  the  parcel  to  London,  but  were  bound  to  keep  it  at  Plymouth 
a  reasonable  time.  [Pollock,  C.  B.  Suppose  a  quantity  of  fish  was  sent  by  railway 
from  Plymouth  to  London  and  the  consignee  refused  to  pay  the  amount  demanded 
for  the  carriage,  would  the  Company  be  justified  in  sending  it  back  to  Plymouth  1 
Martin,  B.  Or  suppose  a  parcel  came  to  a  person  who  had  not  money  enough  to 
pay  for  the  [495]  carriage.  Bramwell,  B.  Here  there  was  a  peremptory  and  final 
refusal.]  The  consignee  should  have  been  allowed  an  opportunity  of  tendering, 
within  a  reasonable  time  the  amount  demanded.  The  defendants  had  no  right  to 
send  back  the  parcel  to  London,  and  inflict  on  the  plaintiff  the  penalty  of  double 
carriage,  for  what  might  be  a  mere  mistake  of  his  agent  in  calculating  the  charge. 
The  plaintiff  cannot  be  in  a  worse  situation  than  if  he  had  wrongfully  placed  the 
parcel  on  the  Company's  station  at  Plymouth,  in  which  case  they  would  not  have 
been  justified  in  removing  it  to  a  distance:  Forsdick  v.  Collins  {\  Stark.  Rep.  173). 
In  Story  on  Bailments,  §  117,  it  is  said  with  reference  to  the  place  where  the  restitu- 
tion of  a  deposit  is  to  be  made,  "If  a  particular  place  is  agreed  on  between  the 
parties,  that,  of  course,  is  to  regulate  the  matter.  If  no  place  is  agreed  on,  the 
property  ought  to  be  restored  at  the  place  where  it  is  found,  or  where  it  ought  to  be 
kept.  Depositum  eo  loco  restitui  debet,  in  quo  sine  dolo  ejus  est  apud  quern  depositum 
est;  ubi  vero  depositum  est,  nihil  interest  (Dig.  lib.  16,  tit.  3,  1,  12,  s.  1).  .  .  .  Much 
must  depend  upon  the  particular  circumstances  of  the  case,  and  the  presumed  intention 
of  the  parties.  It  cannot,  for  instance,  be  presumed  that  a  depositor  could  intend 
that  if  the  depositary  removed  to  another  country,  he  should  carry  the  deposit  with 
him."  Here  the  Company  should  have  deposited  the  parcel  in  some  convenient  place, 
near  to  the  place  where  it  was  when  the  plaintift's  agent  refused  to  receive  it.  The 
carrying  it  back  to  London  was  a  conversion.  In  Forsdick  v.  Collins  (1  Stark.  Rep.  173), 
Lord  EUenborough  held  that  the  removal  of  a  block  of  stone,  belonging  to  the 
plaintiff,  from  the  defendant's  land,  not  to  an  adjacent  place,  but  to  a  distance,  was 
a  conversion.  In  trespass  for  taking  goods,  if  the  defendant  justifies  the  removal  of 
them,  he  must  plead  that  he  removed  them  to  a  small  and  convenient  [496]  distance. 
[Bramwell,  B.  Suppose  a  consignee  says  that  he  will  not  take  in  a  parcel,  has  the 
carrier  any  duty  towards  the  sender"?  Is  he  bound  to  bring  back  the  parcel,  or  to 
give  notice  to  the  sender?  Pollock,  C.  B.  In  tendering  the  parcel  to  the  consignee, 
the  carrier  has  done  what  he  contracted  to  do,  he  may  probcibly  not  know  where  the 
parcel  comes  from.]  At  least  he  is  bound  to  give  up  the  parcel  if  it  is  demanded  by 
the  sender,  and  the  money  due  for  the  carriage  is  tendered.     [Bramwell,  B.     Suppose 
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this  was  a  parcel  containing  perishable  goods,  such  as  fish.]  There  may  be  a  distinction 
as  to  such  goods.  In  Bacon's  Abridgment,  Tender,  H.  2,  it  is  said  "  if  a  tender  at  the 
day,  of  corn  or  of  any  other  goods  of  a  perishable  nature,  be  pleaded  with  a  refusal, 
there  is  no  need  to  plead  uncore  prist ;  for  as  such  goods  may  have  perished,  and  if 
they  have  not  as  it  might  have  been  an  expense  to  keep  them,  it  would  be  hard  to 
compel  a  party  to  be  ready  at  all  times  after  the  tender  and  refusal  to  deliver  them 
(citing  Peytoeh  case  (9  Eep.  79 ;  Co.  Litt.  207  a,)).  The  doctrine  of  that  case  seems 
to  apply  to  all  kinds  of  goods  that  are  bulky ;  for  there  must  always  be  an  expense 
in  finding  a  warehouse  for  such  goods."  Here  the  goods  were  demanded  both  at 
Plymouth  and  in  London.  It  was  enough  if  the  plaintiff  was  ready  to  pay  ;  it  was 
not  necessary  to  tender  the  money,  because  payment  was  to  be  concurrent  with 
delivery.  The  South  Devon  Railway  Company  were  the  agents  of  the  defendants 
and  their  act  in  sending  the  parcel  to  London  was  the  act  of  the  defendants. 

Bovill  and  Unthank,  in  support  of  the  rule.  After  the  consignee  had  refused  to 
receive  the  goods,  no  one  had  a  right  to  call  on  the  defendants  to  keep  them.  If 
goods  are  lying  at  the  warehouse  of  a  railway  and  the  owner  refused  to  take  them 
away,  they  may  be  distrained  damage  [497]  feasant.  The  risk  of  carriers  is  great, 
and  the  plaintiff  had  no  right,  by  refusing  to  pay,  to  impose  on  the  defendants  the 
additional  duty  of  keeping  the  goods  at  Plymouth.  No  duty  can  arise  out  of  that 
which  was  a  wrongful  act  on  the  part  of  the  plaintiff.  In  Story  on  Bailments,  §  538, 
it  is  said,  that  "  As  soon  as  the  goods  have  arrived  at  their  proper  place  of  destination, 
and  are  deposited  there,  and  no  further  duty  remains  to  be  done  by  the  carrier,  his 
responsibility  as  such  ceases."  In  section  541,  it  is  laid  down,  that  if  the  parties 
waive  the  custom  to  deliver  to  the  owner  at  the  place  of  destination  the  carrier  is 
discharged  [Strong  v.  Natally,  4  Bos.  &  P.  16).  The  finding  is  insensible,  unless  it 
can  be  shewn  that  there  is  some  rule  of  law  which  binds  the  carrier  to  keep  the  goods 
after  the  refusal  of  the  consignee  to  receive  them.  Under  such  circumstances,  a 
carrier  is  certainly  not  bound  to  send  the  goods  back  to  the  consignor :  he  has  a  right 
to  take  them  to  any  convenient  place  of  deposit  he  thinks  fit,  and  leave  them  there. 
Here  the  Great  Western  Railway  Company  did  not  themselves  carry  the  parcel 
beyond  Bristol.  Suppose  it  had  been  directed  to  a  person  living  a  few  miles  from 
that  station,  and  sent  to  his  house  by  a  common  carrier's  cart ;  if  payment  of  the 
carriage  was  refused,  it  must  have  been  brought  back  by  the  carrier  to  the  station  at 
Bristol.  That  is  exactly  what  was  done  here  by  the  South  Devon  Railway  Company. 
That  Company  would  of  course  take  the  parcel  back  in  order  to  get  the  sum  due  for 
carriage  from  the  Great  Western  Railway  Company,  and  that  the  latter  Company 
might  be  enabled  to  get  the  sum  due  to  them  from  the  person  with  whom  they  con- 
tracted. A  carrier  is  presumed  to  make  the  contract  with  the  person  who  delivers 
goods  to  be  carried.  [Pollock,  C.  B.  The  carrier  is  certainly  not  bound  to  send  the 
goods  back  again.]  The  Company  were  not  bound  to  warehouse  the  parcel  at 
Plymouth.  They  might  have  [498]  taken  it  to  any  place  where  they  had  a  warehouse. 
[Martin,  B.  Suppose  the  parcel  had  been  directed  to  a  poor  person  at  Plymouth, 
who  had  not  the  money  to  pay  for  it  when  it  was  tendered  to  him,  would  it  have 
been  reasonable  to  send  it  back  to  London  at  oncel]  The  plaintiff  should  have 
demanded  the  parcel  at  the  place  where  it  was.  A  refusal  to  deliver  at  Plymouth  or 
at  the  booking  office  where  it  was  not,  was  no  conversion.  If  the  act  of  sending  the 
parcel  back  to  London  was  a  wrongful  act,  that  was  not  the  act  of  the  defendant, 
but  of  the  South  Devon  Railway  Company, 

Cur.  adv.  vult. 

The  Court  having  differed  in  opinion  the  following  judgments  were  now  delivered. 

Channell,  B.  The  declaration  in  this  case  contains  two  counts.  The  first 
alleges  that  the  defendants  were  common  carriers  of  goods  for  hire  from  London  to 
Plj'mouth,  that  the  plaintiff"  delivered,  and  the  defendants  received  a  parcel  of  goods 
to  be  carried  from  the  former  place  to  the  latter,  and  that  the  defendants  had  not 
carried  to  Plymouth  and  there  delivered  the  said  parcel,  and  that  it  was  lost.  The 
second  count  was  in  trover  for  goods.  The  pleas  to  the  first  count  were.  First : 
That  the  plaintiff  did  not  deliver  nor  did  defendants  receive  the  said  parcel  as  alleged. 
Secondly  :  A  denial  of  the  truth  of  the  breach.  Thirdly  :  That  after  the  delivery  of 
the  parcel  the  defendants  duly  carried  it  to  Plymouth,  and  tendered  and  offered  it  to 
the  plaintiff  upon  payment  of  the  reasonable  hire  and  reward  ;  but  the  plaintiff  refused 
to  pay,  whereupon  the  defendants  refused  to  and  did  not  deliver  the  parcel.     To  the 
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count  in  trover  the  pleas  were,  first,  Not  guilty ;  and  secondly,  that  the  goods  were 
not  the  goods  of  the  plaintiflF.  The  plaintiff  [499]  joined  issue  upon  all  the  pleas,  and 
for  a  second  replication  to  the  third  plea  to  the  first  count,  replied  that  after  the 
tender  and  offer  by  the  defendants  to  deliver  the  parcel  and  within  a  reasonable  time 
then  next  following,  the  plaintiff,  at  Plymouth,  Avas  ready  and  willing  to  receive  the 
parcel  and  offered  to  pay  the  defendants  the  said  hire  and  reward,  and  requested  the 
defendants  to  deliver  to  him  the  parcel ;  but  the  defendants  refused  to  deliver  it,  and 
continually  afterwards  refused  and  omitted  to  deliver  it,  and  discharged  the  plaintiff 
from  tendering  the  hire  and  reward,  and  the  parcel  has  become  and  is  lost. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  sittings  after  last  Hilary  Term,  the 
following  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  a  collector  of  parcels 
in  London  for  transmission  to  the  country,  and  caused  to  be  delivered  to  the  defen- 
dants at  a  booking  office  in  London,  where  the  defendants  had  an  agency,  a  parcel  of 
goods  to  be  carried  to  Plymouth.  The  ordinary  rate  for  the  parcel  was  Is.  6d.,  but 
after  its  delivery  to  the  defendants  it  was  discovered  that  the  parcel  was  what  is  called 
a  packed  parcel,  and  50  per  cent,  additional,  viz.  9d.,  was  added,  making  the  charge 
2s.  3d. ;  and  for  the  purpose  of  this  ease,  it  is  to  be  taken  that  2s.  3d.  was  the  lawful 
charge.  The  parcel  arrived  at  Plymouth  on  the  28th,  and  was  tendered  to  a  clerk  of 
the  consignee,  who  objected  to  the  amount  of  the  charge,  and  refused  to  pay  it.  The 
clerk  at  Plymouth  refused  to  deliver  the  parcel  without  payment,  and  said  he  would 
send  it  back  to  London.  On  the  following  day,  the  clerk  of  the  consignee,  was  sent 
by  the  consignor  for  the  parcel  with  directions  to  pay  the  sum  demanded  under  protest 
and  obtain  the  parcel,  but  the  parcel  had  that  morning  been  sent  back  to  London. 
The  plaintiff  made  inquiry  at  the  booking  office  in  London  where  the  parcel  had  been 
originally  delivered  and  also  of  a  [500]  clerk  at  the  defendants'  office  at  Paddington, 
but  the  parcel  was  never  delivered  to  the  plaintiff  nor  could  any  account  of  it  be 
obtained,  and  the  plaintiff  was  compelled  to  pay  to  the  owners  of  the  contents  their 
value.  The  jury,  in  answer  to  questions  left  to  them  by  the  Lord  Chief  Baron,  found 
that  the  tender  of  the  amount  of  the  carriage  and  the  demand  of  the  parcel  were  made 
by  the  consignee  on  the  29th  and  within  a  reasonable  time  after  the  offer  by  the 
defendants  on  the  28th  to  deliver  the  parcel :  that  the  parcel  was  sent  back  to  London 
before  a  reasonable  time  had  elapsed,  and  also  that  the  parcel  ought  not  to  have  been 
sent  back  to  London.  A  verdict  was  thereupon  entered  for  the  plaintiff  for  the  value 
of  the  parcel,  but  leave  was  given  to  the  defendants  to  move  to  enter  a  verdict  for 
them.  A  rule  to  that  effect  was  granted,  and  which  has  been  argued.  I  regret  that 
we  are  not  all  agreed  in  opinion  as  to  the  proper  judgment  to  be  given  in  this  case. 
That  which  I  am  about  to  deliver  is  to  be  considered  as  the  judgment  of  my  brother 
Martin  and  myself,  and  we  are  of  opinion  that  the  rule  which  was  obtained  by  the 
defendants  to  set  aside  the  verdict  for  the  plaintiff  and  enter  it  for  the  defendants,  or 
for  a  new  trial,  ought  to  be  discharged. 

With  respect  to  the  first  count  of  the  declaration,  it  was  contended  on  the  part  of 
the  defendants  that  by  the  tender  on  the  28th  to  the  clerk  of  the  consignee,  and  the 
refusal  of  the  latter  to  accept  the  parcel  and  pay  for  the  carriage,  the  duty  of  the 
defendants  as  carriers  was  at  an  end,  and  that  they  were  entitled  to  have  the  verdict  on 
the  second  issue  entered  for  them,  and  that  being  so  entitled,  the  issues  arising  out  of 
the  third  plea  were,  except  as  regards  costs,  immaterial.  We  do  not  at  all  doubt  that 
the  tender  of  the  parcel  properly  pleaded,  and  not  avoided  by  a  subsequent  demand, 
would  afford  a  valid  defence  in  an  action  against  the  defendants  founded  on  their  duty 
as  carriers ;  but  the  question  is  as  [501]  to  their  right  to  the  verdict  on  the  second 
issue.  It  was  open  to  the  defendants  either  to  deliver  the  parcel  and  afterwards  sue 
for  the  carriage,  or  to  detain  the  parcel  in  respect  of  their  lien  for  the  carriage.  They 
must  be  taken  to  have  elected  to  retain  the  parcel  for  their  lien,  and  to  have  done  so 
as  carriers.  We  think  the  issue  on  the  second  plea  raises  the  question  of  the  delivery 
of  the  parcel,  in  other  words,  the  performance  by  the  defendants  of  their  contract,  but 
the  tender  seems  to  us  to  amount  only  to  an  excuse  for  non-delivery.  We  are  there- 
fore of  opinion  that  the  defendants  are  not  entitled  to  a  verdict  on  the  second  issue, 
and  that  all  the  issues  on  the  first  count,  except  that  upon  the  first  replication  to  the 
defendants'  third  plea,  have  been  properly  found  for  the  plaintiff.  Even  supposing 
this  not  to  be  so,  and  that  in  strictness  the  duty  of  the  defendants,  as  carriers,  ended 
with  the  tender  of  the  parcel  on  the  28th,  and  the  refusal  of  the  consignee  then  to 
accept  it  and  pay  for  the  carriage,  it  cannot  we  think  be  doubted  that  the  defendants 
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had  another  duty  to  perform,  and  that  is,  it  was  their  duty  to  take  care  of  the  goods 
for  the  consignor,  who  in  this  case  was  the  plaintiff;  and  that  this  duty  on  the  part  of 
the  defendants  was  one  springing  out  of  their  original  employment  as  carriers :  (see 
Story  on  the  Law  of  Bailments,  chap,  vi.,  p.  347,  sec.  545.  See  also  the  cases  collected 
in  the  Notes  to  Smith's  Leading  Cases,  vol.  i.,  p.  182,  4th  ed.).  This  duty,  we  think, 
called  upon  the  defendants  to  retain  the  parcel  at  Plymouth,  its  place  of  destination, 
at  least  for  a  reasonable  time,  and  during  that  time  to  await  any  directions  from,  if 
not  to  communicate  with,  the  consignor.  The  defendants  did  not  do  so,  and  it  seems 
to  us  that  sending  the  parcel  to  London  at  the  time  they  did,  followed  by  the  non- 
delivery of  the  parcel  to  the  plaintiff  upon  or  subsequently  to  the  several  applications 
made  for  it,  affords  [502]  sufficient  evidence  of  a  breach  of  duty  by  the  defendants  in 
not  taking  care  of  the  parcel  for  the  plaintiff,  even  supposing  their  duty  qua  carriers 
ended  with  the  tender  of  the  goods  on  the  28th. 

But  it  was  further  objected  that  trover  was  not  the  proper  remedy,  and  upon  this 
point,  if  it  be  necessary  to  resort  to  the  count  in  trover,  the  case  is  not  free  from 
difficulty.  The  parcel  no  doubt  was,  as  against  the  defendants,  the  property  of  the 
plaintiff.  What  passed  at  Plymouth  on  the  29th,  when  the  defendants  refused  to 
deliver  up  the  parcel  on  the  ground  that  it  had  been  sent  to  London,  would  dispense, 
we  think,  with  a  formal  tender  of  the  sum  due  for  carriage.  But  it  is  said  th^  demand 
then  made  of  the  parcel  and  the  refusal  to  deliver  it,  the  goods  not  being  there,  would 
not  amount  to  a  conversion.  Still  all  the  facts,  coupled  with  the  finding  of  the  jury, 
may  be  looked  to,  and  we  think  the  sending  the  parcel  to  London,  instead  of  keeping 
it  at  Plymouth  for  a  reasonable  time,  and  the  non-delivery  to  the  plaintiff  upon  or 
after  the  application  mentioned,  warranted  the  jury  in  finding,  as  they  have  done,  a 
conversion  by  the  defendants  of  the  plaintiff's  goods.  The  objection  made  at  the  trial 
was  that  the  defendants  were  not  liable  at  all.  We  entertain  no  doubt  that,  upon  the 
facts  proved,  and  a  declaration  properly  framed  as  for  a  negligent  loss,  the  defendants 
would  be  liable,  and  had  the  objection  as  to  the  inapplicability  of  the  count  in  trover 
been  distinctly  taken  at  the  trial,  the  pleadings  might  and  probably  would  have  been 
amended. 

Another  objection  was  made,  not  upon  anything  which  appeared  in  evidence  at 
the  trial,  but  upon  what  we  know  to  be  the  fact.  The  defendants  are  owners  of  the 
railway  from  London  to  Bristol  only,  and  another  Railway  Company,  viz.  the 
South  Devon,  are  the  owners  of  the  railway  which  terminates  at  Plymouth ;  and  it 
was  argued  that  the  [503]  defendants  were  not  responsible  for  the  conduct  of  the 
clerk  of  the  South  Devon  Company  in  sending  back  the  parcel.  There  was  no  evidence 
given  of  this  at  the  trial ;  but  in  reality  the  truth  is  so ;  and  if  it  affected  our  judg- 
ment upon  the  question  in  controversy,  we  would  endeavour  to  give  defendants  the 
benefit  of  it  by  a  new  trial.  But  we  think  that  the  defendants  are  responsible  for  the 
act  of  the  clerk  at  Plymouth.  We  adhere  to  the  judgments  of  this  Court  in  Muschamp 
V.  Tlie  Lancaster  and  Preston  Railway  Company  (8  M.  &  W,  421),  and  Scotlu/rn  v.  The 
South  Staffm'dshire  Railway  Company  (8  Exch.  341). 

In  our  opinion  if  a  carrier  contracts  to  convey  to  and  deliver  goods  at  a  particular 
place,  his  duty  at  that  place  is  precisely  the  same  whether  his  own  conveyance  goes 
the  entire  way,  or  stops  short  at  an  intermediate  place  and  the  goods  are  conveyed 
on  by  another  carrier ;  and  that  this  carrier,  or  his  clerk  or  agent  at  the  place  of 
destination,  is  the  agent  of  the  original  carrier  for  all  purposes  connected  with  the 
conveyance  and  delivery  and  dealing  with  the  goods,  to  the  same  extent  as  his  own 
clerk  would  have  been  at  the  place  where  his  own  conveyance  stops  with  regard  to  goods 
to  be  there  delivered ;  or,  in  this  particular  case,  that  the  clerk  of  the  South  Devon 
Company  was,  in  respect  of  the  parcel  in  question,  the  agent  of  the  defendants,  to  the 
same  extent  as  their  own  clerk  at  Bristol  would  have  been  had  the  parcel  been 
deliverable  there.  Any  other  view  of  the  law  would,  in  our  opinion,  lead  to  great 
uncertainty  and  confusion  in  common  and  ordinary  matters  of  business  of  very 
frequent,  not  to  say  of  every  day  occurrence.  It  was  suggested  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  in  Collins  v.  The  Bristol  and  Exeter  Railway 
Company  (1  H.  &  N.  517)  was  at  variance  with  the  cases  [504]  before  mentioned. 
We  have  referred  to  it  and  do  not  think  it  is,  and  we  consider  them  to  have  been 
rightly  decided.  Upon  the  whole  we  are  of  opinion  that  the  rule  obtained  by  the 
defendants  ought  to  be  discharged,  except  as  to  the  issue  joined  on  the  first  replication.' 
to  the  third  plea. 
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I  have  stated  th,it  the  judgment  just  delivered  is  to  be  considered  as  that  of  my 
Brother  Martin  and  myself ;  but  I  am  authorized  to  add  that  the  Lord  Chief  Baron 
concurs  in  the  result  at  which  we  have  arrived. 

Bramwell,  B.  The  facts  of  this  case  are  as  follows: — The  plaintiff,  living  in 
London,  sent  from  London  a  parcel  by  the  defendants  directed  to  "Reynolds, 
Plymouth."  The  parcel  was  duly  taken  and  tendered  at  the  house  of  Reynolds  to  a 
person  there  and  a  sum  demanded  for  its  carriage,  which  sum,  it  is  agreed  for  the 
purposes  of  this  case,  was  properly  charged.  Payment  of  this  sum  was  refused,  on 
which  the  railway  porter  retained  the  parcel,  saying  it  would  be  returned  to  London. 
This  was  about  two  o'clock  in  the  day.  Next  morning,  at  eight,  the  parcel  was 
returned  to  London.  The  person  to  whom  the  parcel  was  directed  was  an  agent  of 
the  plaintiff.  The  defendants'  line  extends  to  Bristol ;  the  rest  of  the  distance  to 
Plymouth  is  made  up  by  two  railways ;  one  only,  the  South  Devon,  was  mentioned 
on  the  argument,  which  has  its  terminus  at  Plymouth,  by  whose  servant  the  parcel 
was  tendered,  and  afterwards  returned  to  London  to  the  defendants. 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment.  They  undertook 
to  deliver  or  tender  the  parcel  at  "Reynolds,  Plymouth."  They  did  so,  and  having 
a  lien  for  its  carriage,  they  were  entitled  to  retain  it  on  refusal  to  pay  that  carriage ; 
and  it  is  impossible  to  say  that  as  carriers  they  were  bound  to  do  anything  more ;  in 
other  words,  they  had  carried  and  tendered  to  deliver,  and  had  no  other  further  [505] 
duty  of  carrying  or  delivering  to  perform.  Then,  had  they  any  other  duty,  or  have 
they  done  any  wrong  independent  of  their  contract  to  carry  1  Now  they  might,  if 
they  pleased,  have  delivered  the  parcel  without  payment  of  the  carriage,  and  their 
only  right  to  retain  it  was  to  secure  that  carriage,  and  that  right,  no  doubt,  they 
must  be  bound  to  exercise  with  due  regard  to  the  interests  of  the  sender  of  the  parcel 
or  owner  of  the  property.  It  is  said  they  had  no  right  to  send  the  parcel  back  to 
London,  or  at  all  events  not  till  a  reasonable  time  had  elapsed ;  and  the  jury  have 
found,  as  facts,  that  the  parcel  ought  not  to  have  been  sent  back  to  London,  and  that 
a  reasonable  time  for  so  doing  had  not  elapsed  when  it  was  done.  As  to  the  first  part 
of  this  finding,  I  do  not  attempt  to  guess  what  the  jury  really  meant,  but  the  only 
thing  they  could  legally  mean  is,  that  the  facts  were  such  that  in  reference  to  some 
rule  of  law  the  parcel  ought  not  to  have  been  sent  back.  But  I  know  no  such  rule. 
I  am  at  a  loss  to  see  why  the  parcel  might  not  be  sent  back  to  London  whence  it 
came.  It  is  to  be  borne  in  mind  that  the  refusal  to  pay  its  carriage  and  take  it  was 
peremptory  and  final ;  no  time  for  consideration  was  requested.  Then  why  were  not 
the  defendants  to  keep  the  parcel  in  London  ?  Suppose  a  carrier  by  common  road 
from  A.  to  B.  passes  through  X.  Y.  and  Z.,  if  a  parcel  is  refused  at  X.  must  he  leave 
it  in  charge  of  some  one  there  or  take  it  on  to  B.  and  leave  it,  or  take  it  back  to  A. ; 
or  suppose  he  makes  a  round  beginning  and  ending  at  A.  I  not  only  think  the 
defendants  had  a  right  to  bring  the  parcel  back  to  London,  but  I  think  it  was  rather 
their  duty  to  do  so ;  for  upon  refusal  of  the  carriage  they  were  entitled  to  sue  the 
sender  for  it ;  and  had  they  demanded  it  of  him,  and  he  paid  them,  he  would  have 
been  entitled  to  the  parcel,  but  as  he  resided  in  London,  and  sent  the  parcel  from 
London,  it  was  right,  or  at  least  not  wrong,  that  the  parcel  should  be  there. 

A  great  deal  was  said  about  returning  a  basket  of  fish  [506]  sent  from  the  sea  side 
to  London.  But  if  the  London  consignee  will  not  take  it,  I  see  no  advantage  in  its 
spoiling  there  rather  than  at  the  port  it  started  from.  But  surely  the  difficulty  may 
be  retorted.  If  any  one  sent  fish,  game,  or  fruit  which  was  refused,  and  which  would 
have  a  chance  of  being  good  if  returned  to  the  sender,  he  might  well  complain  if  it 
was  not ;  and  I  ask  those  who  deny  the  right  to  send  a  refused  parcel  back  to  where 
it  came  from,  or  to  a  warehouse  convenient  to  the  carrier,  to  lay  down  some  rule  as 
to  what  ought  to  be  done  with  it.  Is  the  carrier  bound  to  keep  it  at  its  place  of 
destination  1  If  so,  why  ?  If  not,  where  is  he  bound  to  keep  it  in  preference  to  where 
it  came  from. 

But  it  was  urged  that  the  jury  had  found  that  the  parcel  was  sent  back  before 
a  reasonable  time  had  elapsed.  But  reasonable  for  or  with  reference  to  what?  As  I 
have  observed,  the  refusal  to  pay  the  carriage  and  take  the  parcel  was  absolute.  It 
must  mean  therefore  that  Reynolds  had  not  had  a  reasonable  time  to  change  his  mind. 
That  the  defendants  had  not  given  him  a  reasonable  time  to  do  what  he  had  said  he 
would  not  do.  It  seems  to  me  then  that  these  findings  by  the  jury  are  unmeaning, 
and  that  the  defendants  had  a  right  to  return  the  parcel  to  London,  and  hold  it  there 
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to  secure  their  lien,  on  the  peremptory  and  absolute  refusal  by  Reynolds  to  pay  for 
its  carriage.  I  do  not  at  all  dissent  from  the  doctrine  in  1  Smith,  Lead.  Cas.  182, 
"  when  goods  have  arrived  at  the  end  of  the  transit  the  carrier  is  bound  to  keep  them 
a  reasonable  time  for  the  owner."  But  that  means  where  it  is  no  part  of  their  duty 
to  deliver.  That  appears  from  the  judgment  of  BuUer,  J.,  in  the  case  cited.  It  is 
clear  there  was  no  such  duty  in  the  defendants  here,  as  they  might  have  delivered 
the  parcel  to  Reynolds  at  once. 

I  do  not  like  to  multiply  distinctions,  but  the  case  is  made  stronger  by  the  fact 
that  the  last  part  of  the  carrying  [507]  was  performed  by  the  South  Devon  Company. 
I  know,  of  course,  that  the  defendants  are  responsible  for  them  in  the  sense  that  the 
defendants  undertook  the  whole  carriage,  but  the  South  Devon  Company  had  clearly 
a  right  to  return  the  parcel  to  the  defendants  and  demand  their  charges,  and  of  course 
to  return  the  parcel  and  debit  the  defendants  in  account ;  and  the  defendants  could 
have  no  station  or  place  at  Plymouth,  as  that  would  be  ultra  vires.  The  return 
therefore  must  be  to  the  defendants,  and  I  suppose  it  will  not  be  said  that  the  parcel 
might  have  been  kept  and  warehoused  by  them  at  Bristol,  but  not  at  London.  More- 
over, if  returning  the  parcel  to  London  was  a  tortious  dealing  with  the  plaintiffs 
property,  it  was  the  act  not  of  the  defendants,  but  of  the  South  Devon  Company,  and 
it  is  in  vain  to  say  it  was  adopted  by  the  defendants,  for  nothing  was  shewn,  except 
that  when  the  parcel  was  delivered  to  them  by  the  South  Devon  Company,  they,  the 
defendants,  took  it.  I  desire  not  to  be  understood  as  dissenting  from  Ahischamp  v. 
The  Lancaster  Railway  Company  (8  M.  &  W.  421):  I  entirely  agree  with  it.  As  to 
the  case  of  Scofhorn  v.  The  South  Staffordshire  Railway  Company  (8  Exch.  341),  I  reserve 
to  myself  the  right  to  question  its  correctness  on  a  fitting  occasion.  It  does  not 
however  militate  with  the  opinion  now  expressed,  viz.,  that  a  tortious  conversion  by 
the  South  Devon  Company  was  not  a  conversion  by  the  defendants. 

I  have  hitherto  considered  the  question  independently  of  the  pleadings,  but  the 
case  must  be  decided  by  them.  The  first  count  states  that  the  defendants  were 
common  carriers,  that  the  plaintiff  gave  them  goods  to  carry  and  deliver :  and  the 
breach  of  duty  is  that  the  defendants  did  not  carry  and  deliver.  I  think  the  first  and 
second  pleas  cannot  be  found  for  the  plaintiff,  the  second  plea  being  a  plea  of 
performance.  The  third  plea,  however,  sets  forth  the  tender  of  the  parcel  [508]  and 
the  refusal  of  payment  of  the  carriage,  by  way  of  confession  and  avoidance.  The 
replication  to  that  is  a  clear  departure,  for  it  sets  up  a  different  breach,  viz.,  a  refusal 
to  deliver  the  parcel  on  a  tender  of  the  carriage,  to  secure  which  the  defendants  were 
keepers  of  the  parcel  after  the  first  offer  to  deliver  the  parcel  by  the  defendants. 
But  I  think  also  it  is  not  proved,  for  the  allegation  that  the  plaintiff  tendered  the 
carriage  within  a  reasonable  time,  and  that  the  defendants  refused  to  deliver  the 
parcel  is  only  sensible  on  the  supposition  that  it  means  that  the  tender  was  made 
while  the  parcel  was  still  there,  which  is  not  true.  Moreover,  it  is  not  true  that  the 
parcel  was  thereby  lost. 

As  to  the  count  for  a  conversion.  I  think  there  was  no  tortious  dealing  with 
the  parcel ;  that  if  there  was,  and  the  defendants  are  responsible  for  it,  it  was  not  a 
conversion.  On  the  last  point  I  must  confess  my  inability  to  lay  down  any  rule  as  to 
what  that  unfortunate  expression  does  or  does  not  extend  to.  But  it  seems  absurd 
to  say  that  a  person  having  a  lien  on  a  chattel  converts  it  to  his  own  use  by  keeping 
it  in  one  place  rather  than  in  another,  or  by  sending  it  away  from  a  place  sooner 
than  he  ought,  when  he  never  at  any  time  claims  any  other  or  greater  right  than  what 
he  supposes  is  derived  from  his  lien:  (see  Heald  v.  Carey  (11  C.  B.  977,  993),  per 
Maule,  J.).  It  really  cannot  be  pretended  there  was  any  refusal  by  the  defendants  to 
deliver  the  parcel  to  the  plaintiff,  except  at  Plymouth  ;  and  as  it  was  not  there,  that 
was  no  conversion.  There  was  no  other  demand,  no  other  refusal,  and  no  tender  of 
the  sum  due  to  the  defendants. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 

Rule  absolute  to  enter  the  verdict  for  the  defendant  on  the  issue  joined  on  the 
first  replication  to  the  third  plea,  and  rule  discharged  as  to  the  residue. 
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[509]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Llewellyn  and  Others  v.  The  Company  of  Proprietor's  of  the  Swansea 
Canal  Navigation.  June  20,  1857. — By  a  Canal  Act,  the  defendants  were 
bound  to  make  a  weir  at  a  particular  part  of  the  canal  iFor  the  purpose  of  dis- 
charging all  superfluous  water  into  a  reservoir  for  the  benefit  of  premises  occupied 
by  the  plaintiffs.  The  defendants  in  compliance  with  the  requirements  of  the 
Act,  erected  the  weir  above  the  seventh  lock.  In  1844  more  water  was  required 
for  the  navigation  below  the  seventh  lock  than  passed  through  the  seventh  lock 
when  the  sluices  were  opened  for  the  passage  of  boats  through  the  lock.  The 
defendants  to  supply  the  deficiency  let  water  down  from  above  the  seventh 
lock,  to  maintain  the  water  at  such  level  as  was  required  for  the  navigation 
below  it.  The  plaintiffs  then  filed  a  bill  in  equity  to  restrain  them  from  so 
letting  down  the  water.  The  suit  was  compromised  by  an  indenture  which 
provided  "  that  the  defendants  might  take  and  use,  whenever  they  should  think 
it  necessary  or  expedient  for  maintaining  the  navigation  of  the  canal  below  the 
seventh  lock,  so  much  of  the  water  of  the  canal  as  they  should  consider  necessary 
or  expedient  for  that  purpose,  subject  to  a  weekly  rent  of  101.  for  each  and  any 
week  or  part  of  a  week  in  which  the  water  above  the  seventh  lock  should  be  taken 
or  used  by  the  defendants  for  the  purposes  above  mentioned."  On  two  occasions 
boats,  having  passed  through  the  seventh  lock,  sunk ;  in  order  to  raise  them  the 
defendants  emptied  the  lock  and  the  part  of  the  canal  immediately  below  the 
seventh  lock  and  then  having  emptied  the  boats,  refilled  the  canal  between  the 
sixth  and  seventh  locks  by  opening  the  sluices  and  letting  in  water  from  above. 
On  another  occasion,  the  water  having  been  let  out  of  the  canal  between  the 
seventh  and  sixth  locks,  for  the  purpose  of  enabling  the  defendants  to  get  at  the 
sixth  lock  to  repair  it,  the  'defendants  afterwards  refilled  that  part  of  the  canal 
by  letting  water  down  from  above  the  seventh  lock. — Held,  in  the  Exchequer 
Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  using  the 
water  to  refill  the  canal  on  the  occasion  of  the  boats  having  sunk  was  not  taking 
or  using  the  water  "  for  the  purpose  of  maintaining  the  navigation  of  the  canal 
below  the  seventh  lock." — Held,  also  (reversing  the  judgment  of  the  Court  of 
Exchequer),  that  the  using  the  water  to  refill  the  canal  on  the  occasion  of  the 
repairs  was  a  taking  or  using  the  water  "for  the  purpose  of  maintaining  the 
navigation  of  the  canal  below  the  seventh  lock." 

[S.  C.  27  L.  J.  Ex.  85 ;  3  Jur.  (N.  S.)  1005 ;  5  W.  K  763.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  for  the  defendants,  (a) 
The  case  was  argued  (b)  (June  19)  by 

Phipson,  for  the  plaintiff's.  No  question  arises  as  to  what  is  waste  water,  but  the 
only  question  is,  what  is  the  proper  construction  of  the  indenture  of  the  1st  July, 
1845.  By  that  indenture,  the  Company  are  to  be  at  liberty  to  take  the  water  above 
the  seventh  lock  "  for  the  purpose  of  maintaining  the  navigation  of  the  canal  below 
the  seventh  [510]  lock,"  subject  to  a  weekly  rent  of  101.  Then,  what  is  the  meaning 
of  the  words  "maintaining  the  navigation  of  the  canar'1  First,  the  refilling  the 
canal  between  the  seventh  and  sixth  locks,  after  the  water  had  been  let  out  for  the 
purpose  of  repairing  the  sixth  lock,  was  a  "maintaining  the  navigation  of  the  canal" 
within  the  meaning  of  the  indenture.  The  Company  let  out  the  water  for  their  own 
purposes,  and  it  was  as  necessary  that  the  canal  should  be  refilled,  in  order  to  navigate 
it,  as  if  the  deficiency  of  water  had  arisen  from  natural  causes.  Suppose  the  banks 
had  given  way  between  the  seventh  and  sixth  locks,  by  which  the  water  flowed  out, 
would  not  the  refilling  the  canal  be  maintaining  the  navigation  1  The  provision  that 
the  Company  may  once  a  year  let  out  the  water  from  the  canal,  for  the  purpose  of 
cleansing  it  without  being  liable  to  pay  rent,  so  that  the  time  occupied  in  refilling  does 
not  exceed  seventy-two  successive  hours,  shews  that  the  intention  was  that  they  should 

(a)  See  the  case,  1  H.  &  N.  343. 

(b)  Before  Cockburn,  C.  J.,  Coleridge,  J.,  Ci'esswell,,  J.,,  Williams,  J.,  Crompton,  J.,. 
and  Willes,  J. 
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pay  on  other  occasions.  The  indenture  was  framed  on  the  ground  of  the  claim  in  the 
plaintiffs'  bill,  which  prayed  that  the  defendants  might  be  restrained  from  opening  the 
sluices  of  the  seventh  lock,  except  for  the  passage  of  boats,  but  the  majority  of  the 
Court  below  thought  that  the  prayer  of  the  bill  must  be  read  in  connection  with  the 
facts  stated,  and  that  such  a  claim  was  unreasonable.  Secondly,  the  refilling  the  part 
of  the  canal  between  the  seventh  and  sixth  locks,  after  the  water  was  taken  out  for 
the  purpose  of  raising  the  sunken  boats,  was  also  a  "maintaining  the  navigation." 
If  the  boats  had  not  been  raised,  the  navigation  of  the  river  would  have  been 
impeded.  The  intention  of  the  parties  was,  that  whenever  the  mill-owners  were 
deprived  of  the  water,  the  rent  should  be  paid.  [Williams,  J.  Suppose  the  water 
was  lost  through  the  negligence  of  the  defendants'  servants  in  leaving  open  the 
sluices'?]  In  that  case  the  [511]  defendants  would  be  liable  to  an  action,  but  not 
to  the  rent.  The  meaning  of  the  indenture  is,  that  the  defendants  shall  not  take 
the  water  at  all  otherwise  than  for  the  ordinary  purposes  of  navigation,  except  on 
payment  of  the  rent. 

Lush,  for  the  defendants.  The  plaintiffs  put  a  strained  construction  on  the  deed. 
At  the  time  it  was  made,  the  parties  never  contemplated  that  the  defendants  should 
be  liable  to  pay  rent  under  circumstances  like  these.  The  contest  was  whether  the 
defendants  should  be  allowed  to  bring  boats  up  the  canal  before  boats  came  down, 
and  that  was  the  whole  matter  for  which  the  parties  intended  to  provide.  There  was 
no  dispute  about  the  right  of  the  Company  to  take  the  water,  in  order  to  refill  a  part 
of  the  canal  when  emptied  for  the  purpose  of  repairs.  [Cresswell,  J.  After  the  clause 
empowering  the  Company  to  take  as  much  water  as  necessary,  on  payment  of  the 
rent,  comes  the  proviso  that  they  may  once  a  year  let  out  the  water  for  the  purpose 
of  cleansing  the  canal,  without  payment  of  rent,  if  the  time  occupied  in  refilling  it 
does  not  exceed  seventy-two  successive  hours ;  therefore,  by  implication,  if  they 
exceed  that  period  the  Company  must  pay,  even  though  they  take  the  water  for 
repairs  :  that  shews  that  those  occasions  would  have  been  within  the  clause  except  for 
the  proviso.]  The  Act  enables  the  Company  to  repair,  making  compensation  to  the 
mill-owners  for  damage  thereby  done  ;  and  it  can  scarcely  be  supposed  that  the  Com- 
pany would  have  bound  themselves  to  pay  rent,  when  they  might  do  the  repairs  without 
any  damage  to  the  mill-owners,  as,  for  instance  in  the  night  time.  [Coleridge,  J.  It 
is  difficult  to  understand  how  a  general  right  to  repair  can  be  presumed  when  there  is 
this  proviso.]  The  letting  in  the  water  after  it  has  been  emptied  for  the  purpose  of 
repairs  is  not  a  "  maintaining  the  navigation  "  [512]  in  its  ordinary  sense,  and  a  con- 
structive liability  cannot  be  imposed  by  reason  of  the  proviso.  At  all  events,  the 
proviso  does  not  apply  to  the  two  occasions  on  which  the  boats  were  sunk.  The  boats 
had  passed  into  the  seventh  lock,  and  the  waste  of  water  was  occasioned  by  the  actual 
passage  of  the  boats  through  that  lock,  for,  in  order  to  effect  that,  it  was  necessary  to 
empty  and  refill  that  part  of  the  canal. 

Phipson  replied. 

Cur.  adv.  vult. 

CoCKBURN,  C.  J.,  now  said — In  this  case  we  are  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  must  be  reversed  so  far  as  relates  to  the  101.  claimed  with 
reference  to  the  repairs  of  the  sixth  lock,  and  upheld  so  far  as  relates  to  the  two  sums 
of  101.  claimed  in  respect  of  the  water  for  refilling  of  seventh  lock,  after  the  boat  which 
had  sunk  in  it  was  raised.  The  question  arises  upon  the  construction  of  an  indenture 
made  between  the  plaintiffs  and  the  proprietors  of  the  Swansea  Canal  Navigation, 
with  reference  to  the  water  in  the  river  Tawe.  The  canal  had  been  constructed  under 
the  authority  of  an  act  of  parliament,  which  required  a  weir  to  be  made  above  the 
seventh  lock,  for  the  benefit  of  the  plaintiffs,  who  were  mill-owners  on  the  adjoining 
stream.  Disputes  having  arisen,  in  the  year  1844,  as  to  the  right  of  the  proprietors 
of  the  navigation  to  take  the  water  for  the  purpose  of  maintaining  the  navigation 
below  the  seventh  lock,  whereby  the  plaintiflfs  were  deprived  of  the  benefit  of  the 
water  which  would  otherwise  have  been  forced  by  the  weir  into  the  stream  which 
they  claimed  ;  an  agreement  was  entered  into  between  the  parties  by  an  indenture  of 
the  1st  July,  1845,  whereby  it  was  agreed  that  the  Company  should  be  at  liberty,  by 
opening  the  sluices  of  the  seventh  lock,  at  other  times  than  when  boats,  barges  and 
other  vessels  navigating  the  canal  [513]  should  be  passing,  or  about  to  pass  through, 
the  seventh  lock,  to  take. and  use  the  water  "for  the  purpose  of  maintaining  the 
navigation  of  the  canal  below  the  seventh  lock;"  upon  payment  of  a  weekly  rent  of 
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101.  for  each  and  every  week,  or  every  part  of  a  week  in  which  the  water  in  the  canal, 
above  the  seventh  lock  should  be  taken  for  the  purposes  and  in  the  manner  therein- 
before mentioned  :  with  a  provision,  however,  that  it  "should  be  lawful  for  the  said 
Company  of  proprietors,  once  in  every  year  to  let  out  the  water  from  the  said  canal, 
for  the  purpose  of  emptying,  cleaning  and  repairing  the  whole  or  any  part  thereof ; 
and  also  to  refill  and  make  navigable  the  said  canal"  for  the  time  of  seventy-two 
successive  hours  without  the  payment  of  this  rent.  Upon  three  several  occasions  the 
Company  took  the  water,  which  gave  rise  to  the  questions  before  us.  Twice  they 
took  the  water  for  the  purpose  of  refilling  the  seventh  lock,  having  previously  emptied 
it  in  order  to  raise  a  boat  which  had  sunk  in  its  passage  through  the  lock.  Upon  the 
third  occasion  they  emptied  and  refilled  the  pond  of  the  canal  between  the  sixth  and 
seventh  lock  in  order  to  repair  the  sixth  lock.  It  appears  to  us,  that  the  two  occasions 
when  the  water  was  emptied  from  the  seventh  lock  for  the  purpose  of  raising  the 
boats  sunk  in  it,  and  the  lock  refilled  in  order  to  float  the  boats  out  of  it,  do  not  come 
within  the  terms  of  this  indenture  as  to  taking  the  water  "  at  other  times  than  when 
boats,  barges  or  other  vessels  navigating  the  said  canal  shall  be  passing  or  about  to 
pass  through  the  said  lock."  We  think  that  although  the  water  was  in  the  first 
instance  emptied  out  of  the  lock  in  order  to  raise  the  boats  ;  when  the  water  was  again 
passed  into  the  lock  (which  is  the  matter  upon  which  the  plaintiffs  claim  arises),  it 
was  not  "  at  other  times  than  when  a  vessel  was  passing  or  about  to  pass  through 
the  lock,"  it  being  done  for  the  purpose  of  floating  the  boats  out  of  the  lock,  and  it 
was  what  the  Company  had  a  right  to  do  [514]  without  bringing  themselves  within 
the  liability  of  paying  the  rent  of  101  But  as  regards  the  third  claim,  which  is  in 
respect  of  emptying  the  water  out  of  the  seventh  lock  in  order  to  refill  the  sixth  lock, 
the  sixth  lock  having  been  previously  emptied  for  the  purpose  of  repairs,  we  think  that 
this  must  be  considered  as  done  for  the  maintenance  of  the  navigation,  and  it  there- 
fore does  come  within  the  provision  of  the  indenture,  and  consequently  the  Company 
are  bound  to  pay  the  rent  of  101.  Upon  these  grounds  we  think  the  judgment  of  the 
Court  of  Exchequer  is  to  be  upheld  with  reference  to  that  rent  of  101.,  but  not  as  to 
the  others. 

Coleridge,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  two  things  must 
concur  to  bring  this  case  within  the  clause  entitling  the  mill-owners  to  the  payment  of 
the  rent;  one  is  the  purpose  for  which  the  water  is  withdrawn,  viz.,  for  maintaining 
the  navigation  of  the  canal ;  the  other  has  reference  to  the  time  at  which  it  is  done, 
that  is,  at  other  times  than  when  boats,  barges,  or  vessels  navigating  the  canal  are 
passing  or  about  to  pass  through  the  lock.  That  being  so,  it  is  clear,  on  applying  it 
to  these  three  cases,  that  two  are  of  the  same  description,  and  the  other  is  a  diflPerent 
one.  First,  with  regard  to  the  sunken  boats :  it  may  well  have  been  contended  that 
the  water  was  taken  for  the  puipose  of  maintaining  the  navigation,  but  it  was  not 
taken  at  other  times  than  when  a  boat  was  passing  or  about  to  pass  through  the  lock, 
because  the  boat  was  in  the  lock  and  it  was  filled  for  the  purpose  of  passing  the  boat 
through  the  lock ;  therefore  in  that  respect  the  two  requisites  do  not  concur.  But 
with  regard  to  the  other  occasion,  namely,  the  repairs,  it  seems  to  me  that  the 
water  was  taken  both  at  other  times  than  when  boats  or  barges  navigating  the  canal 
were  passing  through  the  lock;  and  it  was  not,  properly  speaking,  "for  the  purpose 
of  [515]  maintaining  the  navigation  of  the  canal  below  the  seventh  lock." 

Williams,  J.  I  am  of  the  same  opinion.  I  will  only  add  a  word  as  to  one  of  the 
grounds  on  which  this  Court  has  come  to  the  conclusion  that  the  decision  of  the  Court 
of  Exchequer  is  erroneous.  The  question  turns  upon  the  words  in  the  indenture, 
"  for  the  purpose  of  maintaining  the  navigation  of  the  said  canal  below  the  seventh 
lock."  Now,  inasmuch  as  the  water  was  to  be  withdrawn  mainly  for  the  purpose  of 
making  the  canal  below  the  seventh  lock  in  a  navigable  condition,  it  is  obvious  that 
the  words  employed  are  capable  of  including  one  of  the  cases  under  consideration. 
And  the  question  is  whether,  being  capable  of  being  applied  to  that  case,  it  ought  not 
to  be  so  applied.  Possibly  the  parties  may  have  intended  that  the  words  should  not 
be  applied  to  any  case  where  there  was  any  question  as  to  the  right  of  the  Company 
to  take  the  water,  but  I  think  all  doubt  on  that  subject  is  removed  by  considering  the 
terms  of  the  proviso,  by  which,  as  it  seems  to  me,  they  are  liable  to  pay  upon  the 
occasion  of  the  annual  letting  out  of  water  for  the  purpose  of  repairing  the  canal,  when 
the  refilling  exceeds  the  period  of  seventy-two  successive  hours.  That  proviso  seems 
to  me  to  assume  that  the  emptying  the  canal  for  the  purpose  of  repairs  and  refilling 
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it  is  a  taking  of  the  water  "for  the  purpose  of  maintaining  the  navigation  of  the 
canal." 

Crompton,  J.  I  am  of  the  same  opinion.  I  say  nothing  as  to  that  part  of  the 
case  upon  which  we  reverse  the  judgment  of  the  Court  below,  because  I  agree  with 
the  reasons  which  have  been  given.  As  to  the  other  parts  of  the  case,  I  will  only 
make  one  remark  with  reference  to  what  my  brother  Coleridge  has  said ;  I  am  not 
satisfied,  as  to  either  of  the  two  requisites,  that  this  case  is  within  the  [516]  clause  in 
question,  because  it  does  not  appear  to  me,  with  regard  to  the  sunken  boats,  that  the 
water  was  taken  "for  the  purpose  of  maintaining  the  navigation."  In  the  case  of  the 
repairs  it  is  expressly  found  that  the  water  was  taken  to  make  good  the  want  of  it  in 
that  particular  portion  of  the  canal.  With  regard  to  the  sunken  boats,  I  am  by  no 
means  as  satisfied  that  the  purpose  and  main  object  of  the  parties  was  to  maintain  the 
navigation  below  the  seventh  lock :  on  the  contrary,  I  am  inclined  to  think  that  the 
purpose  was  to  raise  the  sunken  boats  and  remove  them  through  the  seventh  lock,  not 
"  to  maintain  the  navigation  "  below  it.  By  "  maintaining  the  navigation  below  the 
seventh  lock  "  I  understand,  filling  it  with  water,  and  having  water  enough  in  it  to 
enable  boats  to  pass  through  it.  I  also  agree  with  my  brother  Coleridge  on  the  other 
point :  the  case  is  not  within  the  agreement,  because  the  water  was  not  taken  at  other 
times  than  when  boats  were  passing  through  the  canal.  These  boats  were  in  the 
canal,  and  may  fairly  be  taken  to  have  been  in  the  course  of  passage. 
Judgment  accordingly. (a) 


[517]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Maria  Oldershaw  and  Egbert  Mushet,  Executrix  and  Executor  of  Robert 
Oldershaw  v.  William  Thomas  King.  June  22  &  23,  1857.— In  August 
1848,  the  defendant  entered  and  gave  the  following  guarantee  to  0.  "I  am 
aware  that  my  uncles  J.  and  J.  F.  K.  stand  considerably  indebted  to  you  for 
professional  business  and  for  cash  advanced  to  them,  and  that  it  is  not  in  their 
power  to  pay  you  at  present,  and  as  in  all  probability  they  will  become  further 
indebted  to  you,  though  I  b}^  no  means  intended  that  this  letter  shall  create  or 
imply  any  obligation  on  your  part  to  increase  your  claim  against  them,  I  am 
willing  to  bear  you  harmless  against  any  loss  arising  out  of  the  past  or  future 
transactions  between  you  and  my  said  uncles  to  a  certain  extent ;  and,  therefore, 
in  consideration  of  your  forbearing  to  press  them  for  the  immediate  payment  of 
the  debt  now  due  to  you,  I  hereby  engage  and  agree  to  guarantee  you  the  pay- 
ment of  any  sum  they  may  be  indebted  to  you  upon  the  balance  of  accounts  at 
any  time  during  the  next  six  years  to  the  extent  of  10001.  whenever  called  upon 
by  you  to  pay  the  same,  and  after  twelve  months'  previous  notice."  At  the  date 
of  the  guarantee  J.  and  J.  F.  K.  were  indebted  to  0.  in  the  sum  of  5131.  Sub- 
sequently 0.  advanced  large  sums  of  money  to  J.  and  J.  F.  K.,  and  dealings  went 
on  till  January  1849,  when  the  debt  due  from  them  to  0.  amounted  to  21841. 
Held,  by  the  Court  of  Exchequer  Chamber  (reversing  the  judgment  of  the 
Court  of  Exchequer),  that  the  guarantee  was  founded  on  a  sufficient  consideration, 

(a)  Judgment  of  nolle  prosequi  had  been  entered  up  in  the  Court  of  Exchequer 
in  the  usual  form,  in  pursuance  of  the  provision  to  that  eff"eet  in  the  special  case  (see 
1  H.  &  N.  p.  350).  In  Hilary  Term  January  15,  Phipson  applied  for  a  rule  to  amend 
the  judgment  roll  by  striking  out  the  words  "wherefore  the  plaintiffs  say  that  they 
will  not  further  prosecute  their  suit  against  the  defendant  in  respect  of  the  premises," 
on  the  ground  that  it  might  be  contended  that  error  could  not  be  brought  on  a  nolle 
prosequi,  and  referred  to  Box  v.  Bennett  (1  H.  Bl.  432)  and  Corsar  v.  Eeed  (17  Q.  B. 
540).  [Watson,  B.  By  the  32nd  section  of  the  Common  Law  Procedure  Act,  1854, 
error  is  to  be  brought  upon  the  judgment  upon  the  special  case.  Here  upon  the 
special  case  the  Court  has  awarded  a  judgment  of  nolle  prosequi.  If  that  is  wrong  it 
can  be  set  right  by  the  Court  of  Error.] 

Pollock,  C.  B.     The  Court  are  all  agreed  that  this  is  a  mere  matter  of  form. 

Kule  refused. 
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and  that  further  advances  having  been  made  and  time  given,  it  bound  the  defen- 
dant.—Per  Curiam  (dissentiente  Crompton,  J.),  the  consideration  for  the  promise 
to  guarantee  was  the  keeping  the  account  open  and  making  further  advances. 
Per  Crompton,  J.,  that  the  consideration  expressed  being  the  forbearing  to  press 
for  immediate  payment,  no  other  consideration  could  be  implied.  Per  Curiam, 
that  an  agreement  to  forbear  for  a  reasonable  time  is  a  good  consideration  to 
support  a  promise  to  guarantee  a  debt  due  from  a  third  person. 

rS  C.  27  L.  J.  Ex.  120;  3  Jur.  (N.  S).  1152;  5  W.  R  753.  Distinguished,  Westheacl 
V.  Sjyroson,  1861,  6  H.  &  N.  728.  Applied,  Coles  v.  Pack,  1869,  L.  R.  5  C.  P.  71 ; 
Wynne  v.  Hughes,  1873,  21  W.  R.  628;  In  re  Olough;  Bradford  Commercial  Banking 
Company  v.  Cure,  1885,  31  Ch.  D.  326 ;  Miles  v.  New  Zealand  Alford  Estate  Company, 
1886,  32  Ch.  D.  289;  Reichel  v.  Bislwp  of  Oxfmd,  1887,  35  Ch.  D.  69:  affirmed 
1889,  14  A.  C.  250;  Crears  v.  Hunter,  1887,  19  Q.  B.  D.  344;  Fullerton  v. 
Provincial  Bank  of  Ireland,  [1903]  A.  C.  309.  Referred  to,  Glegg  v.  Bromley,  [1912] 
3  K.  B.  481.] 

Error  on  the  judgment  of  the  Court  of  Exchequer  on  a  special  case.  The  case 
and  judgment  of  the  Court  below,  are  reported,  ante,  p.  399. 

Montague  Smith  (with  whom  was  W.  M.  Cooke)  argued  for  the  plaintiffs.  This 
guarantee  is  founded,  not  only  upon  the  consideration  of  forbearance,  but  also  upon 
the  future  advances  which  the  parties  contemplated.  The  word  "  therefore,"  incor- 
porates the  former  part  of  the  sentence  in  which  it  is  found,  and  shews  what  was  the 
motive  or  [518]  consideration  which  influenced  the  mind  of  the  guarantor.  On  the 
other  point,  in  addition  to  the  authorities  referred  to  in  the  Court  below,  he  cited 
Kennaway  v.  Treleavan  (5  M.  &  W.  498),  CabaUero  v.  Slater  (14  C.  B.  300),  Chapman  v. 
Sutton  (2  C.  B.  634),  Johnson  v.  Whitchcott  (1  Roll.  Abr.  24). 

PetersdorjBF  (with  whom  was  J.  P.  Norman)  for  the  defendant.  The  consideration 
agreed  for  is  the  forbearance  to  press  for  immediate  payment :  the  future  advances 
are  no  part  of  the  consideration.  There  is  but  one  promise,  and  that  attached  before 
any  further  advances  were  made;  it  is  absolute  and  not  conditional  upon  the  making 
of  such  advances.  On  the  other  point,  in  addition  to  the  cases  referred  to  in  the 
Court  below,  he  cited  Philips  v.  Sackfm-d  (Cro.  Eliz.  455),  Tolhurst  v.  Brickinden 
(Cro.  Jac.  250),  Deacon  v.  Gridley  (15  C.  B.  295),  Edwards  v.  Baugh  (11  M.  &  W.  641), 
Wilkinson  v.  Byers  (1  A.  &  E.  106). 

CoCKBURN,  C.  J.,  now  said — I  am  of  opinion  that  the  judgment  of  the  Court 
below  must  be  reversed.  The  question  arises  on  a  contract  of  guarantee.  (His 
Lordship  read  the  defendant's  letter.)  It  was  contended  in  the  Court  below  and 
before  us,  that  looking  at  the  language  of  this  document,  it  must  be  taken  that  the 
contract  was  based  entirely  on  the  consideration  that  Oldershaw  would  forbear  to 
press  for  the  immediate  payment  of  the  debt  due  to  him  at  the  time  this  letter  was 
written  ;  and  it  was  said  that  the  consideration  was  insufficient,  an  agreement  to 
forbear  to  press  for  immediate  payment  being  too  vague  to  constitute  the  considera- 
tion for  a  promise  ;  and  several  authorities  [519]  were  cited  in  support  of  that  position, 
and  particularly  the  case  of  Semple  v.  Pink  (1  Exch.  74).  We  think,  however,  that 
this  is  not  the  true  construction  of  the  contract.  I  agree  with  what  was  said  by  the 
Lord  Chief  Baron  in  the  Court  below,  that  we  must  not  construe  this  document  with 
the  strictness  with  which  we  should  construe  a  pleading,  but  must  look  to  the  whole 
of  the  instrument  in  order  to  see  what  was  the  real  meaning  of  the  parties.  Thus, 
though  the  words  of  promise  on  the  part  of  the  defendant  follow  immediately  after 
the  words  "  in  consideration  of  your  forbearing  to  press  them  for  the  immediate  pay- 
ment of  the  debt  now  due,"  we  need  not  construe  the  words  as  we  should  the  state- 
ment of  a  contract  in  a  declaration.  It  stands  thus,  the  defendant  says,  John  and 
Joseph  Francis  King,  being  indebted  to  you  for  professional  business,  and  cash  lent 
and  advances,  and  you  having  the  right  to  close  the  account  and  insist  on  immediate 
payment,  if,  instead  of  doing  so,  you  will  leave  the  account  open,  and  make  further 
advances,  although  I  do  not  ask  you  to  bind  yourself  to  do  so,  still,  if  you  do  so,  I 
will  be  responsible  to  you  to  the  extent  of  10001.  The  consideration  is  not  simply 
the  forbearing  to  press  for  immediate  payment,  but  also  the  future  advances,  which, 
though  not  stipulated  for,  were  contemplated  by  the  parties.  But  supposing  that  the 
sole  consideration  was  the  forbearing  to  press  for  immediate  payment,  I  should  not  be 
prepared  to  assent  to  the  doctrine  laid  down  in  Semple  v.  Pink  (1  Exch.  74).     These 
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are  authorities  for  saying  that  an  agreement  to  forbear  for  a  short  time,  or  a  little  time, 
is  too  indefinite  to  constitute  a  consideration  for  a  contract ;  but  I  am  not  at  all 
prepared  to  assent  to  the  proposition  that  an  agreement  to  forbear  for  a  reasonable 
time  would  not  be  sufficient.  I  see  no  reason  why  the  question  as  to  [520]  what  is  a 
reasonable  time  should  not  be  considered  and  determined  with  reference  to  the  circum- 
stances of  the  case  by  a  jury.  As,  however,  in  the  view  I  take  of  this  case,  the  contract 
discloses  a  sufficient  consideration  independently  of  such  forbearance,  it  is  not  necessary 
to  go  the  length  of  overruling  Semph  v.  Pink  (1  Exch.  74). 

Erle,  J.  I  concur  in  the  opinion  expressed  by  the  Lord  Chief  Baron  in  the  Court 
below,  and  the  Lord  Chief  Justice  in  this  Court,  and  therefore  I  think  that  the  judg- 
ment of  the  majority  of  the  Court  below  ought  to  be  reversed.  The  first  question  is 
upon  the  construction  of  the  document,  whether  it  is  a  contract  in  consideration  of 
time  being  given  by  the  creditor  to  the  debtor,  or  a  contract  in  consideration  of  time 
being  so  given,  and  further  advances  to  be  made  1  Looking  at  the  whole  letter,  and 
the  circumstances  under  which  it  was  written,  and  considering  the  importance  of 
further  advances,  I  come  to  the  conclusion,  that  the  consideration  contemplated  was, 
that  further  advance  should  be  made,  and  time  given  by  the  creditor  before  he  would 
press  for  the  payment  of  the  existing  debt.  Though  the  contract  did  not  bind  the 
creditor  to  make  further  advances,  or  to  give  time  unless  he  chose  to  do  so,  it  is  clear 
that  if  he  did  make  the  advances  and  did  give  time,  that  which  was  contingent  at 
the  time  when  the  instrument  was  written  became  an  absolute  and  binding  contract. 
I  am  also  of  opinion,  that  although  the  amount  of  further  advances,  and  of  the  time 
to  be  given  is  not  defined,  still,  if  time  is  given  and  advances  are  made,  it  is  enough. 
These  undeKned  terms  ought  to  receive  a  construction  in  reference  to  the  facts  given 
in  evidence  "  ut  res  magis  valeat  [521]  quam  pereat."  If  the  guarantor  has  had  the 
advantage  he  bargained  for,  we  must  hold  him  to  his  promise.  That  suffices  for  the 
judgment  of  reversal  in  the  present  case.  I  concur  with  the  Lord  Chief  Justice  with 
respect  to  the  case  of  Semple  v.  Fink  (1  Exch.  74).  I  do  not  assent  to  the  doctrine 
that  a  guarantee  in  consideration  of  an  agreement  to  give  time  is  void  unless  the  time 
to  be  given  is  defined  in  the  contract.     But  it  is  not  necessary  to  decide  that  point. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  that  the  case  involves  no 
question  of  law  at  all.  It  merely  turns  on  the  construction  of  the  guarantee.  In  my 
opinion,  the  true  meaning  of  the  instrument  is,  that  the  defendant  contracted  with 
Oldershaw  that  if,  without  pressing  for  immediate  payment,  he  would  continue  his 
transactions  uninterruptedly  with  the  defendant's  uncle,  that  the  defendant  would 
guarantee  the  payment  of  the  balance  of  their  account  at  any  time  within  six  years, 
to  the  extent  of  10001.  If  that  was  the  true  construction  of  the  agreement,  then  the 
holding  it  valid  is  in  accordance  with  all  the  authorities  cited  in  the  argument. 

Crompton,  J.  I  do  not  disagree  with  the  result  of  the  judgments  which  have 
been  delivered,  but  I  am  bound  to  say  that  I  differ  from  the  rest  of  the  Court  as  to 
the  construction  of  this  contract.  I  think  the  view  taken  of  the  meaning  of  the 
parties  by  my  brother  Bramwell  in  his  judgment  is  the  correct  one.  I  agree  that  we 
must  see  what  is  the  promise  and  what  is  the  consideration  upon  which  it  is  founded, 
and  that  to  ascertain  this,  we  may  look  at  all  the  facts  of  the  case.  And  I  quite  agree 
with  the  [522]  doctrine  established  in  the  case  of  Johnston  v.  Niclwlls  (1  C.  B.  251), 
that  where  there  is  a  consideration,  that  is  sufficient  to  support  a  promise  to  guarantee 
either  past  or  future  debts.  My  brother  Maule  puts  the  case  on  the  true  ground,  viz., 
that  the  substance  of  such  a  contract  as  the  present,  is,  that  in  consideration  that  the 
plaintiffs  will  do  something  in  future,  the  defendants  promise,  in  like  manner,  to  do 
something  in  future.  Here,  supposing  that  the  consideration  is  good,  it  is  clear  it 
would  support  a  promise  to  pa}'  the  balance,  whether  arising  from  new  or  old  debts. 
Then  what  is  the  consideration  1  The  answer  to  that  question  does  not  depend  on 
any  technical  rule,  but  on  a  consideration  of  the  whole  document  as  a  mercantile 
instrument,  treating  that  which  the  parties  have  expressed  in  words  as  that  which 
they  really  intended  to  express.  I  think  the  meaning  is, — if  you  forbear  to  press  for 
the  immediate  payment  of  the  old  debt,  I  will  agree  to  guarantee  the  balance,  whether 
it  remain  the  same  or  whether  it  is  added  to.  There  are  not  two  promises.  It  is  one 
promise  to  pay  the  balance,  whether  arising  from  fresh  dealings  or  from  the  former 
dealings.  It  is  said  to  be  part  of  the  understanding  that  there  should  be  fresh  dealings  ; 
but  I  think  that  is  not  so,  and  that  the  parties  meant  the  promise  to  apply,  whether 
there  were  fresh  dealings  or  not.     To  construe  the  document  otherwise  seems  to  me 
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to  be  putting  a  meaning  upon  it  different  from  that  which  the  parties  intended. 
Oldershaw  is  not  to  engage  himself  to  make  further  advances,  and  it  is  clear  to  ray 
mind  that  the  defendant  engaged  to  pay,  if  Oldershaw  gave  time  :  and,  on  the  other 
hand,  if  Oldershaw  did  not  give  time,  that  no  action  could  have  been  maintained  on 
this  guarantee,  notwithstanding  that  he  made  fresh  advances.  Therefore,  it  seems  to 
me  that  [523]  the  parties  did  not  intend  it  to  be,  and  we  should  be  altering  the 
contract  if  we  make  it  a  part  of  the  consideration  for  the  promise  that  there  should  be 
any  fresh  dealings.  The  consideration  was  that  Oldershaw  should  not  press  for 
immediate  payment,  and  I  think  that  the  giving  a  reasonable  time  is  a  sufficient 
consideration.  In  the  old  authorities  mentioned  in  Comyn,  it  is  said  to  be  sufficient 
if  there  is  an  agreement  for  forbearance  for  a  definite  portion  of  time,  or  for  a  reason- 
able time;  and  in  Payne  v.  Wilson  (7  B.  &  C.  423)  Lord  Tenterden  rests  his  judgment  on 
the  ground  that  it  must  be  taken  that  the  plaintiff  had  suspended  proceedings  for  "a 
definite  or  reasonable  time."  I  do  not  see  any  great  difficulty  in  saying  that  what  is 
a  reasonable  time  may  be  determined  at  Nisi  Prius.  It  may  be  difficult  to  say  what 
a  reasonable  time  is ;  but  the  difficulty  is  not  greater  than  in  many  other  cases  where 
there  is  a  promise  to  do  a  thing  in  a  reasonable  time.  And  the  only  distinct  authority 
against  that  is  the  case  of  Semple  v.  Pink  (1  Exch.  74).  The  Court,  however,  in 
that  case  had  really  to  decide  whether  there  was  a  variance  between  the  guarantee 
proved  and  that  set  out  in  the  declaration.  If  I  had  to  decide  that  case  now,  I  should 
be  inclined  to  say  that  a  reasonable  time  might  be  implied,  because  no  time  was 
mentioned  in  the  contract.     That  was  the  point  before  the  Court. 

WiLLES,  J.  I  am  of  the  same  opinion.  Assuming  that  we  are  only  to  look  to 
the  words  of  the  document  and  to  see  what  is  there  stated  as  the  consideration  for  the 
contract  without  regard  to  the  previous  recital ;  the  consideration  would  appear  to  be 
"forbearing  to  press  for  the  immediate  payment  of  the  debt  due."  There  are  many 
[524]  authorities  which  shew  that  in  cases  like  the  present  the  word  "immediate" 
may  be  construed  to  mean  within  a  reasonable  time  to  do  the  act  in  question. (a) 
Accordingly,  I  think,  that  forbearing  to  press  for  immediate  payment  means  forbear- 
ance for  a  reasonable  time.  Then  it  is  said  that  that  is  not  a  sufficient  consideration, 
because  of  the  indefiniteness  of  the  word  "  reasonable  "  ;  and  because  it  might  be 
competent  to  the  person  who  enters  into  a  contract,  engaging  to  forbear  for  a  reason- 
able time,  to  sue  the  next  instant,  or  within  a  very  short  time.  Looking  for  a  moment 
to  the  mode  in  which  the  question  of  reasonable  or  unreasonable  time  would  be 
determined,  the  difficulty  vanishes.  The  question  whether  the  creditor  had  forborne 
for  a  reasonable  time  or  not  would  be  determined  by  the  jury.  Now,  suppose 
the  consideration  expressed  had  been  forbearing  for  such  a  time  as  a  jury  who  might 
try  the  question  should  consider  reasonable,  there  can  be  no  doubt  but  that  it  would 
be  a  perfectly  good  contract,  and  for  a  good  consideration.  That  is  what  is  tacitly 
expressed  in  this  instrument.  There  are  many  cases  in  which  the  reasonableness  of 
the  time  in  which  to  do  a  thing,  not  being  fixed  by  legal  decisions,  as  in  the  case  of 
the  dishonor  of  a  bill  of  exchange,  it  is  left  to  the  jury  as  a  question  of  fact  with 
reference  to  the  circumstances  of  the  particular  case.  I  do  not  see  on  what  principle 
an  agreement  to  forbear  for  a  time  stipulated  for  by  the  parties  should  not  constitute 
a  good  consideration.  There  are  authorities  to  that  effect :  Com.  Dig.,  Action  on  the 
Case  on  Assumpsit  (B.)  (B.  1).  In  Payne  v.  fFilson  (7  B.  &  C.  423),  Lord  Tenterden 
seems  to  treat  it  as  clear,  that  the  forbearance  for  a  reasonable  time  would  be  a 
sufficient  [525]  consideration.  No  doubt  there  are  authorities  on  the  other  side,  but 
if  we  are  to  choose  between  authorities,  one  class  of  which  tends  to  defeat,  and  the 
other  class  to  uphold  the  intention  of  the  parties,  I  should  have  no  difficulty  in  adher- 
ing to  the  latter  class.  The  construction  put  upon  this  instrument  by  my  brother 
Crompton  was  that  which  first  suggested  itself  to  my  mind  ;  but  I  think  that  it  is  not 
likely  that  the  parties,  in  the  relation  in  which  they  stood  to  each  other  at  the  time 
the  guarantee  was  given,  looked  to  forbearance  alone  as  the  consideration.  There  is 
a  recital  which  shews  that  it  was  expected  that  the  dealings  would  continue  between 
Oldershaw  and  J.  and  J.  F.  King.  I  find  by  the  subsequent  part  of  the  instrument, 
that  it  was  supposed  that  they  might  continue  during  six  years ;  and  then  there  is 
the  suggestion  that  "  in  all  probability  they  will  become  still  more  indebted,"  evidently 

(a)  See  Tlwmpson  v.  Gibson,  8  M.  &  W.  281  ;  Page  v.  Pearce,  8  M.  &  W.  677.  The 
learned  Judge  referred  also  to  Eegina  v.  Broivnlow,  11  A.  &  E.  119. 
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expressing  a  desire  that  the  advances  should  be  continued,  not  binding  the  creditor  to 
make  advances,  but  to  induce  him  to  make  them.  Probably,  therefore,  the  most  just 
construction  of  the  instrument  is  that  which  has  been  put  upon  it  by  my  Lord  Chief 
Justice  and  my  brothers  Erie  and  Williams.  But  in  either  view  of  the  case 
the  plaintiffs  are  entitled  to  recover,  and  the  judgment  of  the  Court  below  ought 
to  be  reversed  and  judgment  given  for  the  plaintiffs,  both  as  to  past  and  future 
advances. 

Judgment  reversed. 

[526]    Memorandum. 

In  the  present  Vacation  the  Honorable  Edmund  Phipps,  Charles  Wordsworth, 
John  Locke,  and  Allan  Maclean  Skinner,  of  the  Inner  Temple,  J.  W.  Huddleston,  and 
Robert  Lush,  of  Gray's  Inn,  J.  Monk,  of  the  Middle  Temple,  William  Forsyth,  of  the 
Inner  Temple,  and  Henry  Manisty,  of  Gray's  Inn,  Esquires,  Barristers-at-law,  were 
appointed  her  Majesty's  Counsel;  and  Gillery  Pigott,  Serjeant-at-law,  received  a 
patent  of  precedence  to  rank  next  after  John  Locke,  Esquire. 


[527]    Exchequer  Reports.     Michaelmas  Term,  21  Vict." 

Evans  and  Another  v.  Wright.  Nov.  3,  1857. — Where  goods  distrained  for  rent 
in  arrear  have  been  removed  to  a  convenient  place  for  sale  and  sufficient  sold  to 
satisfy  the  distress,  the  proper  course  is  for  the  broker  to  leave  the  surplus  money 
with  the  sheriff  and  return  the  surplus  goods  to  the  premises  from  whence  he 
took  them. — D.  assigned  his  furniture  to  the  plaintiff  as  a  security  for  money 
advanced.  The  deed  of  assignment  provided  that  on  default  in  payment  of  the 
principal  or  interest  on  a  day  named,  or  such  earlier  day  as  the  plaintiff  should 
appoint  by  notice,  it  should  be  lawful  for  the  plaintiff  to  take  possession  of  the 
furniture  ;  but  that  until  default  D.  should  hold  it.  D.  being  indebted  to  his 
landlord  for  rent,  the  defendant,  a  broker,  distrained  the  furniture.  The  plain- 
tiff' gave  notice  to  D.  to  pay  the  principal  money,  and  interest,  and  he  after- 
wards gave  notice  to  the  defendant  that  D.  had  assigned  the  furniture  to  him. 
The  defendant  on  receiving  this  notice  said  that  he  would  "  take  care  it  was 
properly  acted  on."  The  goods  were  removed  from  D.'s  house  to  an  auction  room, 
and  sufficient  having  been  sold  to  satisfy  the  distress,  the  defendant  returned  the 
surplus  goods  to  D.'s  house  and  gave  the  surplus  money  to  D.  Held  :  first,  that 
there  was  no  conversion  of  the  goods  by  the  defendant :  secondly,  that  the 
action  for  money  had  and  received  could  not  be  maintained  for  the  surplus 
money. 

[S.  C.  27  L.  J.  Ex.  50.] 

The  first  count  of  the  declaration  was  in  trover  for  goods  and  chattels. 
The  second  count  was  for  money  had  and  received  by  the  defendant  for  the 
plaintiffs'  use. 

Pleas  :  to  first  count.  Not  guilty.  To  second  count :  Never  indebted.  Issues 
thereon. 

At  the  trial  before  Channell,  B.,  at  the  Middlesex  sittings  in  last  Trinity  Term, 
it  appeared  that  one  Davis  being  indebted  to  the  plaintiffs  for  money  advanced,  by 
indenture  of  the  12th  August,  1856,  assigned  to  the  plaintiffs,  as  a  security,  his 
household  furniture.  The  indenture  contained  a  proviso  that  if  Davis  paid  to  the 
plaintiffs  the  principal  money  and  interest  on  the  12th  August,  1857,  or  at  such 
earlier  day  as  the  plaintiffs  should  appoint  for  payment  [528]  thereof  by  a  notice  in 
writing  to  be  given  to  Davis  "at  least  two  days  before  the  day  to  be  appointed  for 
payment,"  the  indenture  should  be  void  :  but  if  default  should  be  made  in  payment 
of  the  principal  or  interest,  it  should  be  lawful  for  the  plaintiffs  to  take  possession  of 
the  furniture :  and  it  was  thereby  agreed,  that  until  defalt  should  be  made  in  pay- 
ment Davis  should  hold,  make  use  of  and  enjoy  the  furniture,  without  any  manner  of 
hindrance  or  disturbance  of  or  by  the  plaintiffs.  Davis  being  indebted  to  his  land- 
lord for  rent,  on  the  21th  February,  1857,  the  defendant,  as  the  bailiff  of  the  landlord, 
distrayied  the  furniture  of  Davis.     On  the  2nd  March  the  plaintiffs  gave  to  Davis 
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notice  in  writing  to  pay  the  principal  money  and  interest  "  within  two  days  from  the 
date  of  the  notice."  At  the  request  of  Davis  the  defendant  remained  in  possession  of 
the  goods,  under  the  distress,  until  the  4th  March.  On  that  day  the  plaintifls  gave 
notice  to  the  defendant  that  Davis  has  assigned  his  furniture  to  them  by  the  indenture 
of  the  12th  August,  1856.  On  receiving  this  notice  the  defendant  said  he  would 
"  take  care  it  was  properly  acted  on."  The  rent  remaining  unpaid,  the  furniture  was 
removed  to  an  auction  room,  and  on  the  7th  March  it  was  put  up  for  sale.  The  sale 
proceeded  until  sufficient  was  realised  to  pay  the  rent  due  and  expenses,  when  the 
sale  was  stopped  and  the  portion  of  the  furniture  not  sold  was  returned  to  Davis, 
together  with  17s.  the  balance  of  the  proceeds.  Davis  afterwards  sold  the  furniture 
and  absconded. 

It  was  objected  on  behalf  of  the  defendant,  that  under  these  circumstances,  there 
was  no  evidence  of  a  conversion  of  the  goods  by  the  defendant,  or  of  money  received 
by  him  for  the  plaintiffs'  use.  The  learned  Judge  was  of  that  opinion  and  nonsuited 
the  plaintiffs. 

Morgan  Lloyd,  in  the  same  term,  obtained  a  rule  nisi  for  a  new  trial  against 
which 

[529]  Montague  Smith  and  Kingdon  now  shewed  cause.  First,  by  the  indenture 
of  the  12th  August,  1856,  Davis  was  to  remain  in  possession  of  the  goods  until  default 
in  payment  of  the  principal  or  interest.  That  stipulation  operated  as  a  redemise  of 
the  goods  to  Davis  until  such  default :  Wilkinson  v.  Hall  (3  Bing.  N.  C.  508),  Doe  d. 
Lyster  v.  Goldwin  (2  Q.  B.  143).  But  there  has  been  no  default,  inasmuch  as  the 
notice  to  pay  the  principal  and  interest  was  not  in  conformity  with  the  requisites  of 
the  deed.  The  deed  requires  "at  least  two  days'"  notice:  that  means  two  days 
exclusive  of  the  day  of  notice :  Regina  v.  The  Aberdare  Canal  Company  (14  Q.  B.  854). 
Regina  v.  The  Justices  of  Shropshire  (8  A.  &  E.  173).  Secondly,  assuming  that  the 
plaintiffs  were  entitled  to  the  goods,  there  has  been  no  conversion  of  them  by  the 
defendant.  The  statute,  2  Wm.  &  M.,  sess.  1,  c.  5,  s.  2,  provides  for  the  disposal  of 
the  overplus  of  the  sale,  but  the  law  makes  no  provision  with  respect  to  the  surplus 
goods.  Under  those  circumstances  the  proper  course  was  to  restore  those  goods  to 
the  place  from  whence  they  were  taken.  The  defendant  was  not  bound  to  decide 
who  was  entitled  to  them.  The  goods  continued  in  the  custody  of  the  law  until  the 
termination  of  the  sale.  If  the  plaintiffs  had  brought  an  action  on  the  case  for 
irregularity  in  dealing  with  the  distress,  they  must  have  proved  actual  damage : 
Rodgers  v.  Parker  (18  C.  B.  112),  but  they  have  sustained  none,  for  when  the  surplus 
goods  were  returned  they  were  in  the  same  situation  as  if  the  goods  had  never  been 
taken.  If  the  defendant's  reply,  on  receiving  the  notice,  amounts  to  a  promise  to 
give  the  goods  to  the  plaintiffs,  it  was  without  consideration  and  therefore  not  binding ; 
and  the  mere  fact  that  the  defendant  may  have  been  influenced  by  an  improper  motive 
will  not  render  him  [530]  liable :  Heald  v.  Carey  (11  C.  B.  977).  Thirdly,  the  count 
for  money  had  and  received  cannot  be  supported.  Yates  v.  Eastwood  (6  Exch.  805) 
is  an  express  authority  that  where  a  party  distraining  is  not  guilty  of  any  misconduct 
with  regard  to  the  distress,  an  action  for  money  had  and  received  will  not  lie  for  the 
overplus  of  the  sale,  but  the  proper  remedy  is  an  action  on  the  case,  under  the  statute 
2  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  for  not  leaving  the  overplus  in  the  hands  of  the  sheriff. 

Morgan  Lloyd,  in  support  of  the  rule.  First,  the  notice  was  sufficient.  No  doubt 
Davis  could  not  have  been  compelled  to  pay  until  after  the  expiration  of  two  days, 
exclusive  of  the  day  of  notice ;  but  five  days  intervened  between  the  day  of  notice 
and  the  sale.  Moreover,  no  notice  was  necessary.  The  indenture  contains  an  absolute 
assignment  of  the  goods  to  the  plaintiff:  then  there  is  a  covenant  by  him  that  Davis 
may  remain  in  possession  until  a  certain  event.  Wilkinson  v.  Hall  (3  Bing.  N.  C.  508) 
and  Doe  d.  Lyster  v.  Goldwin  (2  Q.  B.  143)  have  no  application  :  they  were  cases  of 
mortgage  of  land,  and  the  law  of  real  property  is  based  on  different  principles  from 
that  of  personal  property.  Besides,  the  defendant  is  precluded  by  his  own  conduct 
from  objecting  to  the  notice.  Secondly,  there  was  evidence  of  a  conversion  of  the 
goods  by  the  defendant.  The  rule  which  prevails  as  to  sheriffs  does  not  extend  to 
landlords.  The  defendant  was  a  bailee  of  the  goods,  and  when  he  received  notice 
that  they  belonged  to  the  plaintiff  he  was  bound  to  re-deliver  them  to  him.  [Bram- 
well,  B.  Suppose  the  owner  of  the  goods  lived  at  York.]  He  ought  to  have  an 
opportunity  of  sending  for  them.  A  delivery  to  a  wrong  person  is  a  conversion  :  also 
a  delivery  to  the  right  person  at  a  [531]  wrong  place,  if  by  the  negligence  of  the 
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bailee  in  so  doing  they  become  lost  to  the  owner  :  Stephenson  v.  Hart  (4  Bing.  476). 
(He  also  referred  to  Story  on  Bailments,  sect.  350,  Crouch  v.  The  Great  Western  Railway 
Company  (ante,  p.  491).)  Thirdly,  the  count  for  money  had  and  received  may  be 
supported.  Yates  v.  Eastwood  (6  Exch.  805)  does  not  conclude  this  case.  The  object 
of  the  2  Wm.  &  M.  sess.  1,  c.  5,  s.  2,  was  to  protect  landlords  by  enabling  them  to 
leave  the  surplus  of  the  distress  with  the  sheriff,  in  cases  where  it  was  not  known  to 
whom  it  belonged.  That  has  no  application  to  a  case  like  this,  where  the  party  dis- 
training has  distinct  notice  from  the  owner  of  the  goods,  and  agrees  to  hand  over  the 
surplus  to  him. 

Pollock,  C.  B.  The  rule  must  be  discharged.  It  was  granted  on  two  grounds  : 
first,  that  there  was  evidence  of  a  conversion ;  secondly,  that  there  was  evidence  of 
money  had  and  received.  I  am  of  opinion  that  the  plaintiffs  cannot  succeed  on  either 
ground.  The  expression  of  the  defendant  on  receiving  the  notice,  "  that  he  would 
take  care  that  it  was  properly  acted  on,"  merely  amounts  to  this  :  "  I  have  received 
your  notice  and  will  do  what  is  proper  under  the  circumstances."  What  was  proper, 
was  to  leave  the  surplus  money  with  the  sheriff  and  restore  the  goods  to  the  place 
from  whence  they  were  taken.  A  landlord ^has  a  right  to  distrain  for  rent  in  arrear 
on  any  goods  found  on  the  premises,  and  if  upon  the  sale  there  is  a  surplus,  he  may 
well  say,  "I  will  not  be  embarrassed  or  made  responsible  by  the  claim  of  any  person, 
but  I  will  hand  over  the  surplus  money  to  the  sheriff  and  send  back  the  goods  to  the 
place  from  whence  I  took  them."  I  think  that  the  direction  of  the  learned  Judge 
was  right,  and  that  there  was  no  evidence  of  a  conversion  or  of  money  had  and 
received. 

[532]  Bramwell,  B.  I  am  of  the  same  opinion.  The  questions  for  our  considera- 
tion are,  whether  there  was  evidence  of  a  conversion,  and  of  money  had  and  received. 
I  never  hear  th'ose  unfortunate  expressions  without  regretting  that  they  were  ever 
adopted.  To  my  mind  they  convey  no  definite  idea.  There  is  no  standard,  no  rule, 
to  which  we  can  refer  the  terms  "  conversion  "  and  "  money  had  and  received  ; "  and 
I  am  content  to  look  at  them,  according  to  the  decisions,  as  meaning  whether  the 
plaintiff  has  a  cause  of  action.  Then  I  think  that  in  this  case  there  is  no  cause  of 
action,  and  consequently  no  conversion.  Assuming  the  facts  to  be,  that  the  plaintiffs' 
goods  were  distrained  by  the  defendant,  and  that  the  defendant  removed  them  and 
sold  enough  to  realize  the  rent  and  costs,  and  restored  the  surplus  to  the  premises 
from  whence  he  took  them,  it  is  impossible  to  say,  in  any  meaning  of  the  word  "  con- 
vert," that  such  a  use  of  the  goods  was  a  conversion  of  them.  But  it  is  said  that  the 
plaintiffs,  who  were  the  true  owners,  having  given  notice  of  their  title  to  the  defen- 
dant, and  the  defendant  having  recognized  it,  thereupon  some  duty  arose,  the  breach 
of  which,  in  some  way  or  other,  is  a  conversion.  I  am  of  opinion  that  there  was  no 
conversion  because  there  was  no  cause  of  action ;  and  there  was  no  cause  of  action 
because  the  defendant  had  a  right  to  return  the  goods  to  the  place  from  whence  he 
took  them,  and  in  no  way  had  he  forfeited  that  right.  If  he  had  thought  fit,  he 
might  have  acknowledged  the  receipt  of  the  notice  and  have  said,  "  I  will  not  trouble 
myself  with  deciding  whether  or  no  Davis  is  the  true  owner  of  the  goods,  but  I  will 
take  them  back  to  the  place  where  I  found  them."  I  am  clearly  of  opinion  that  the 
defendant  had  an  original  right  to  return  the  goods  to  the  place  from  whence  he  took 
them,  that  he  has  not  forfeited  that  right,  and  consequently  there  is  no  cause  of 
action  and  therefore  no  conversion.  Then,  with  respect  to  the  count  for  money  had 
and  received,  the  defendant  had  a  [533]  right  to  protect  himself  by  handing  over  the 
surplus  money  to  the  sheriff,  and  if  he  had  done  so,  would  an  action  for  money  had 
and  received  have  been  maintainable  against  him  1  Certainly  not,  without  notice  to 
him  to  pay  it  to  the  plaintiffs.  Then  does  the  notice  make  any  difference  ?  In  my 
opinion  it  does  not.  He  had  a  right  to  hand  over  the  money  to  the  sheriff :  he  does 
not  do  so,  but  hands  it  to  Davis.  The  handing  it  to  Davis  did  not  take  away  his 
right  to  hand  it  to  the  sheriff ;  but,  according  to  the  authority  of  Yates  v.  Eastwood 
(6  Exch.  805),  rendered  him  liable  to  an  action  on  the  case  under  the  statute  2  Wm. 
&  M.  sess.  1,  c.  5.  That  being  so,  how  can  the  plaintiffs  maintain  an  action  for  money 
had  and  received,  which  is  founded  on  contract?  It  seems  to  me  that  there  is  no 
cause  of  action  on  that  ground,  and  therefore  the  count  for  money  had  and  received 
is  not  maintainable. 

Watson,  B.  I  am  of  the  same  opinion.  I  agree  that  my  brother  Channell  was 
right  in  saying  that  there  was  no  evidence  of  a  conversion  or  of  money  had  and  received. 
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The  distress  was  perfectly  lawful,  and  under  the  statute  2  Wra.  &  M.  sess.  1,  c,  5,  the 
goods  were  removed  to  a  convenient  place  for  sale.  It  turned  out  that  there  was  an 
overplus  of  goods,  and  thereupon  a  duty  was  imposed  on  the  defendant  which  is  not 
defined  either  by  the  common  or  statute  law,  or  any  decided  case.  Then,  what  was 
the  defendant  to  do  with  the  goods  1  I  think  that  he  was  bound  to  return  them  to 
the  place  from  whence  they  came  or  put  them  in  some  convenient  place,  giving  the 
owners  notice  where  they  might  find  them.  Then,  what  is  the  definition  of  a  "  conver- 
sion"? According  to  the  case  of  Heald  v.  Carey  (11  C.  B.  977),  there  must  be  an 
exercise  of  dominion  over  the  property  inconsistent  with  the  title  of  the  real  [534] 
owner.  That  case  is  not  dissimilar  to  the  present :  there  the  bailee  took  the  property 
and  placed  it  in  custody  which  was  consistent  with  the  title  of  the  owner ;  here  the 
person  who  took  the  property  merely  put  it  in  a  place  where  the  owner  might  take 
it,  for  he  returned  it  to  the  house  in  respect  of  which  the  rent  was  due ;  and  that  was 
not  done  in  defiance  of  the  title  of  the  owner,  but  for  the  purpose  of  safe  custody. 
Davis  afterwards  fraudulently  sold  the  property ;  but  there  was  no  evidence  that  the 
defendant  exercised  a  dominion  over  it  inconsistent  with  the  plaintiftV  title.  The 
notice  did  not  make  the  defendant  a  wrong  doer ;  he  did  not  undertake  to  deliver  the 
goods  to  the  plaintiffs,  but  said  that  the  notice  should  be  properly  attended  to,  that 
is,  when  the  rent  and  costs  were  satisfied  out  of  the  distress  he  would  leave  the  over- 
plus in  safe  custody  for  the  plaintiffs.  With  respect  to  the  count  for  money  had  and 
received,  Yates  v.  Eastwood  is  a  distinct  authority  that,  under  these  circumstances,  an 
action  for  money  had  and  received  will  not  lie,  but  the  proper  remedy  is  under  the 
statute  2  Wm.  &  M.  sess.  1,  c.  5,  s.  2. 

Channell,  B.  I  agree  that  the  rule  ought  to  be  discharged.  The  defendant 
was  justified  in  making  the  distress  and  selling  the  goods  off"  the  premises ;  and, 
without  saying  that  he  was  bound  to  return  the  overplus  goods  to  the  premises,  I 
think  that  his  doing  so  did  not  amount  to  a  conversion.  As  to  the  other  point,  Yates 
V.  Eastwood  is  decisive. 

Rule  discharged. 

[535]  Harris  v.  The  Official  Manager  of  the  Royal  British  Bank. 
Nov.  5,  1857. — Semble :  That  a  judgment  against  a  banking  copartnership 
established  under  the  7  &  8  Vict.  c.  11^,  cannot  be  registered  so  as  to'eff"ect  the 
estate  of  a  shareholder  against  whom  no  judgment  has  been  obtained. 

[S.  C.  27  L.  J.  Ex.  1.] 

On  the  24th  March,  1857,  the  plaintiff  recovered  a  judgment  against  the  Royal 
British  Bank,  for  the  sum  of  48661.  4s.  7d.,  and  costs.  On  the  2ud  May  a  memo- 
randum of  the  judgment  was  filed  with  the  senior  master  of  the  Court  of  Common 
Pleas.(a)  This  memorandum  stated,  that  the  person  whose  estate  was  intended  to 
be  affected  by  such  entiy  was  H.  B.,  Esq.,  of  &c.,  one  of  the  registered  shareholders 
of  the  Royal  British  Bank.  A  summons  was  taken  out,  calling  on  the  plaintiff  to 
shew  cause  why  the  entry  of  the  judgment  should  not  be  struck  out,  so  far  as  it  sought 
to  affect  the  estate  of  H.  B.,  Esq.,  on  the  ground  that  no  judgment  has  been  entered 
up  against  him  ;  and  that  there  was  nothing  to  warrant  such  an  entry.  The  summons 
was  heard  before  Willes,  J.,  who  made  an  order  accordingly ;  but  directed  that  it 
should  not  be  acted  on  before  the  fifth  day  of  the  present  term. 

Phipson  now  moved  to  set  aside  the  order  of  Willes,  J.  By  the  7  &  8  Vict.  c.  113, 
88.  1,  6,  no  joint  stock  banking  company  can  be  established  after  the  6th  May,  1844, 
unless  by  letters  patent  from  the  Crown,  by  which  it  becomes  incorporated.  Section  9 
enacts,  "That  every  judgment,  decree,  or  order  of  any  Court  of  justice  in  any  pro- 
ceeding against  the  Company  may  be  lawfully  executed  against,  and  shall  have  the 
like  effect  on,  the  property  and  effects  [536]  of  the  Company,  and  also,  subject  to  the 
provisions  hereinafter  contained,  upon  the  person.,  property,  and  effects  of  every  share- 
holder and  former  shareholder  thereof,  as  if  every  individual  shareholder  and  former 
shareholder  had  been  by  name  a  party  to  such  proceeding."  If  the  words  "  subject  to 
the  provisions  hereinafter  contained  "  had  been  omitted,  the  enactment  would  clearly 
have  given  to  a  judgment  against  the  Company  the  same  effect  as  if  it  had  been  obtained 

(a)  See  1  «fe  2  Vict.  c.  110,  s.  19. 
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against  every  individual  shareholder.  Then,  do  those  words  make  any  difference  ? 
It  is  submitted  that  they  only  refer  to  the  mode  of  enforcing  the  judgment  against 
the  Company  by  execution  against  the  shareholders.  "  Subject  to,"  &e.,  means 
"  except  as  altered  by  the  subsequent  provisions  ;  and  the  9th  section  is  in  part 
altered  by  the  10th  and  13th,  which  prescribe  the  mode  and  order  of  proceeding  to 
execution  against  shareholders.  [Channell,  B.  By  the  13th  section  execution  cannot 
issue  against  a  shareholder  without  permission  of  the  Court  or  a  Judge ;  then,  ought 
not  a  creditor  to  obtain  leave  to  issue  execution  against  the  shareholder  before 
registering  the  judgment  so  as  to  affect  his  estate'?]  The  10th  section  provides  that 
execution  may  issue,  in  the  first  instance,  against  the  Company,  then  against  any 
shareholder  or  former  shareholder :  those  are  provisions  to  which  the  enactment  in 
the  9th  section  is  subject ;  but  there  is  no  provision  referable  to  the  words  "  shall 
have  the  like  effect  on  the  property  and  effects  of  the  Company,  and  also  upon  the 
person,  property  and  effects  of  every  shareholder."  [Pollock,  C.  B.  When  we  look 
at  the  spirit  of  the  Act,  it  seems  monstrous  to  say,  that  though  a  creditor  cannot 
have  execution  against  the  person  or  property  of  a  shareholder  without  leave  of  the 
Court,  yet  he  may  tie  up  his  whole  estate  by  registering  the  judgment  against  him.] 

[537]  The  Court  then  said,  that  as  the  point  was  referred  to  them  by  the  learned 
Judge,  the  plaintifiF  was  entitled  to  a  rule  nisi ;  but  they  thought  it  would  be  unwise 
to  draw  it  up,  whereupon 

Phipson  declined  to  take  a  rule.(a) 

CuRTEis  V.  The  Anchor  Insurance  Company.  Nov.  14,  1857. — To  a  declaration 
on  an  annuity  deed  executed  by  three  directors  of  a  Joint  Stock  Company,  the 
Court  allowed  the  defendants  to  plead  the  following  pleas,  the  second  and  third 
being  verified  by  affidavit.  First :  non  est  factum.  Secondly  :  that  the  deed 
was  invalid  under  the  7  &  8  Vict.  c.  110,  s.  29.  Thirdly:  that  the  directors 
making  the  deed  had  no  power  to  bind  the  Company ;  that  it  was  an  excess  of 
authority  and  to  the  prejudice  of  the  shareholders,  and  that  the  plaintiff  knew 
the  circumstances  when  he  took  it. 

[S.  C.  27  L.  J.  Ex.  14;   3  Jur.  (N.  S.)  1108.] 

The  declaration  in  this  case  was  on  a  deed  poll,  executed  by  three  of  the  directors 
of  a  Joint  Stock  Company,  for  certain  arrears  of  an  annuity  granted  by  the  Company 
to  the  plaintiff. 

The  defendants  applied  to  Martin,  B.,  at  Chambers,  for  leave  to  plead  the  following 
several  matters.  First :  Non  est  factum.  Secondly  :  that  the  deed  was  invalid  under 
the  7  &  8  Vict.  c.  110,  s.  29.  Thirdly  :  that  the  directors,  making  the  deed,  had  no 
power  to  bind  the  Company ;  that  it  was  an  excess  of  authority,  and  to  the  prejudice 
of  the  shareholders,  and  that  the  plaintiff  knew  the  circumstances  when  he  took  it. 
The  learned  Judge  refused  to  allow  both  the  two  last  pleas,  on  the  ground  that  the 
subject-matter  of  the  second  might  be  given  in  evidence,  either  under  the  first  or 
the  third. 

Kaymond  having  obtained  a  rule  nisi  to  plead  the  above  matters, 

Aspland  shewed  cause.  The  second  and  third  pleas  ought  not  to  be  allowed  to 
be  pleaded  together.  The  second  is  founded  on  the  29th  section  of  the  Joint  Stock 
[538]  Companies  Registration  Act,  7  &  8  Vict.  c.  110,  which  enacts,  "that  if  any 
contract  or  dealing  (except  a  policy  of  assurance,  grant  of  annuity,  or  contract  for  the 
purchase  of  an  article  or  of  service,  which  is  respectively  the  subject  of  the  proper 
business  of  the  Company,  such  contract  being  made  upon  the  same  or  the  like  terms 
as  any  like  contract  with  other  customers  or  purchasers)  shall  be  entered  into,  in 
which  any  director  shall  be  interested,  then  the  terms  of  such  contract  or  dealing  shall 
be  submitted  to  the  next  general  or  special  meeting  of  the  shareholders  to  be  summoned 
for  that  purpose ;  and  that  no  such  contract  shall  have  force  until  approved  and  con- 
firmed by  the  majority  of  votes  of  the  shareholders  present  at  such  meeting."  The 
second  plea  is  therefore  bad  on  the  face  of  it,  for  the  action  is  founded  on  the  grant 
of  an  annuity,  and  such  a  contract  is  expressly  excepted  by  the  statute.  Moreover, 
the  plea  is  unnecessary,  since  the  subject  matter  of  defence  may  be  given  in  evidence 

(a)  See  Fell  v.  Burcheit,  7  E.  &  B.  537. 
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under  non  est  factum  ;  for  the  statute  says  that  no  such  contract  shall  have  force  until 
approved  and  confirmed  by  the  shareholders.  At  all  events  the  second  plea  ought 
not  to  be  allowed  together  with  the  third. 

Eaymond,  in  support  of  the  rule.  The  question  is  not  whether  the  pleas  are  good 
but  whether  they  are  founded  on  the  same  ground  of  defence,  in  violation  of  the 
Reg.  Gen.  Trin.  T.,  1853.  If  the  Court  refuse  to  allow  the  pleas,  because  they  may 
be  open  to  demurrer,  the  defendants  will  be  deprived  of  their  right  to  bring  the  matter 
before  a  Court  of  error.  The  second  and  third  pleas  are  not  only  distinct  on  the  face 
of  them,  but  different  evidence  would  be  required  in  support  of  each.  The  second  is 
simply  a  plea  that  the  deed  is  invalid,  because  certain  statutory  requisites  have  not 
been  complied  with.  The  [539]  third  is  a  plea  of  illegality,  and  is  founded  on  the 
dictum  of  the  Court  of  Queen's  Bench,  in  their  judgment  in  The  Royal  British  Bank  v. 
Turqiuind  (5  E.  &  B.  248,  261.  In  error,  6  E.  &  B.  327),  viz.  "If  the  directors  had 
exceeded  their  authority  to  the  prejudice  of  the  shareholders  by  executing  the  bond, 
and  this  had  been  known  to  the  obligees,  illegality,  we  think,  would  have  been  shewn. 
The  obligors  in  executing,  and  the  obligees  in  accepting  the  bond,  might  be  considered 
as  combining  together  to  injure  the  shareholders  :  the  two  parties  would  have  been 
in  pari  delicto,  and  the  action  could  not  have  been  maintained."  That  is  clearly  a 
different  subject  matter  of  defence  from  that  contained  in  the  second  plea. 

It  having  appeared  that  the  time  for  pleading  expired  on  this  day  (Saturday), 

Per  Curiam.  The  rule  may  be  absolute,  on  condition  that  an  affidavit  of  the  truth 
of  the  second  and  third  pleas  be  delivered  to  the  plaintiff  on  Monday  next ;  and  in 
default  that  the  third  plea  be  struck  out :  the  pleas  to  be  delivered  to-day  (the  plaintiff 
to  be  at  liberty  forthwith  to  reply  and  add  a  rejoinder  or  demur)  and  the  defendants 
to  take  such  notice  of  trial  for  the  second  sittings  in  term,  in  London,  as  the  plaintiff 
can  give. 

Rule  accordingly. 

[540]  Monk  and  Another  v.  Sharp.  Nov.  24,  1857.— On  the  26th  of  June  the 
plaintiffs,  who  were  traders,  petitioned  the  Court  of  Bankruptcy  for  protection, 
under  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act.  They  filed  an 
account  of  debts,  and  made  a  proposal  according  to  s.  214.  At  an  adjourned 
meeting  on  the  6th  of  August,  the  plaintiffs  did  not  attend,  and  neither  the 
proposal  nor  any  modification  of  it  was  accepted,  whereupon  the  meeting  was 
adjourned  to  the  public  Court  and  the  plaintiffs  were  adjudged  bankrupts  under 
s.  223.  The  adjudication  was  not  founded  on  the  petition  of  a  creditor,  nor  was 
the  plaintiff's  petition  dismissed.  On  the  said  26th  of  June  the  defendant  was 
indebted  to  the  plaintiffs.  On  the  6th  of  July  the  plaintiffs  assigned  this  debt  to 
Messrs.  D.,  and  gave  notice  thereof  to  the  defendant.  Messrs.  D.  had  at  the  time 
of  the  assignment  of  the  debt  to  them  notice  of  the  petition  for  arrangement. 
Held  :  First,  that  the  filing  the  petition  for  arrangement  was  not  an  act  of  bank- 
ruptcy ;  that  petition  never  having  been  actually  dismissed,  and  no  petition  for 
an  adjudication  of  bankruptcy  having  been  filed  within  two  months,  in  pursuance 
of  s.  76.  Secondly,  that  where  a  trader  is  adjudicated  bankrupt  under  the  223rd 
section  without  the  filing  of  a  petition  by  a  creditor,  the  bankruptcy  has  no 
relation  back  to  any  act  done  by  the  bankrupt  prior  to  the  adjudication.  Thirdly, 
that,  for  the  reasons  above  mentioned,  the  plaintiffs  were  entitled  to  recover  the 
debt  in  question,  as  trustees  for  Messrs.  D.,  notwithstanding  the  bankruptcy. 

[S.  C.  27  L.  J.  Ex.  29;  3  Jur.  (N.  S.)  1327;  6  W.  R.  129.  Referred  to,  The  Wasp, 
1867,  L.  R.  1  Adm.  &  Ec.  369;  Ex  parte  Duignan ;  In  re  Bissell,  1871,  L.  R. 
6  Ch.  Ap.  607.] 

By  consent  of  the  parties,  and  order  of  a  Judge,  the  following  case  was  stated  for 
the  opinion  of  the  Court : — 

The  declaration  was  for  goods  sold,  &c.  Plea :  That  after  the  accruing  of  the 
debt,  and  before  suit,  the  plaintiffs  were  duly  adjudged  bankrupts ;  that  afterwards 
J.  Christie,  J.  T.  Perrins  and  W.  Howells  were  appointed  assignees  of  the  estate  and 
effects  of  the  plaintiffs,  whereby,  and  by  force  of  the  statutes,  the  said  assignees 
became  entitled  to  the  said  debt,  &c. :  that  after  the  said  appointment,  and  before  this 
suit,  the  assignees,  being  so  entitled,  required  the  defendant  to  pay  to  them  the  said 
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debt,  and  that  the  defendant  before  this  suit  paid  the  said  debt  to  the  assignees,  and 
thereby  satisfied  and  discharged  the  plaintiffs'  claim  in  respect  thereof. 

Replication : — That  before  they  became  bankrupt,  the  plaintiffs,  by  indenture 
between  the  plaintiffs  of  the  one  part,  H.  Duignan  and  W.  H.  Duignan  of  the  other 
part,  for  a  good  and  valuable  consideration,  assigned  to  H.  Duignan  and  W.  H.  Duignan 
the  said  debt ;  and  appointed  H.  Duignan  and  W.  H.  Duignan  their  attornies  to  sue 
for  and  recover  the  said  debt,  whereof  the  defendant,  before  the  plaintiffs  became 
bankrupt,  and  before  he  paid  the  debt  to  the  said  assignees,  had  notice :  that  this 
action  is  cora-[541]-menced  and  prosecuted  in  the  names  of  the  plaintiffs,  and  for  the 
sole  use  and  benefit,  and  at  the  instance,  of  the  said  H.  Duignan  and  W.  H.  Duignan, 
and  for  the  purpose  of  enabling  them  to  recover  the  said  debt,  and  not  for  the  use 
and  benefit  of  the  plaintiffs  or  their  said  assignees,  who  have  no  beneficial  interest 
therein. 

The  defendant  joined  issue  on  the  replication,  and  also  rejoined  :— That,  before 
the  making  of  the  indenture,  the  plaintiffs  committed  an  act  of  bankruptcy  within  the 
meaning  of  the  statutes  in  such  case  made :  that,  at  the  time  of  the  making  of  the 
said  indenture,  H.  Duignan  and  W.  H.  Duignan  had  notice  that  such  prior  act  of 
bankruptcy  had  been  committed  by  the  plaintiffs.     Whereupon  issue  was  joined. 

The  defendant  was  a  partner  in  the  Faversham  Gas  Company,  and,  as  such,  was 
indebted  to  the  plaintiffs  in  611.  12s.  8d.,  for  goods  sold  to  the  Company. 

On  the  26th  of  June,  1855,  the  plaintiffs,  being  traders  and  indebted  to  various 
persons,  presented  a  petition  to  the  Birmingham  District  Court  of  Bankruptcy,  for 
arrangement  with  their  creditors,  in  pursuance  of  the  211th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849. 

On  the  6th  July,  the  plaintiffs  executed  a  deed,  made  between  the  plaintiffs  of  the 
one  part,  and  H.  Duignan  and  W.  H.  Duignan  of  the  other  part,  whereby  the  plaintiflFs 
purported  to  assign  the  said  debt  of  611.  12s.  8d.  to  H.  Duignan  and  W.  H.  Duignan. 
At  the  time  of  the  execution  of  the  deed,  the  plaintiffs  were  not  indebted  to  Messrs. 
Duignan ;  but  it  was  anticipated  that  the  plaintiffs  would  shortly  require  an  advance 
of  money  from  them  for  a  particular  purpose,  and  the  deed  was  intended  to  be  a 
security  for  such  advance ;  and  an  advance  of  651.  15s.  3d.  was  accordingly  made  by 
Messrs.  Duignan  to  the  plaintiffs,  prior  to  the  6th  of  August,  1855.  On  the  same  day 
on  which  [542]  the  said  deed  was  executed,  notice  of  it  was  sent  by  Messrs.  Duignan 
to  the  defendant,  who  duly  received  such  notice.  W.  H.  Duignan  acted  in  the  matter 
of  the  petition,  which  was  witnessed  by  him  as  solicitor  for  the  plaintiffs,  and  both  the 
said  H.  Duignan  and  W.  H.  Duignan  knew,  on  the  26th  of  June,  1855,  that  the 
petition  had  been  presented  by  the  plaintiffs,  and  had  notice  of  the  same  at  the  time 
of  the  execution  of  the  deed,  and  the  advance  of  the  money  to  the  plaintiffs. 

At  the  time  of  presenting  their  petition,  protection  was  granted  to  the  plaintiffs 
under  the  said  Act,  until  the  27th  of  July,  1855,  and  the  private  sitting  of  the  Court, 
in  the  matter  of  the  said  petition,  was  appointed  for  that  day ;  but  the  said  private 
sitting  was  afterwards  adjourned  until  the  6th  of  August,  1855. 

Ten  days  before  the  6th  of  August,  the  plaintiffs  filed  their  accounts  and  proposal, 
pursuant  to  the  214th  section  ;  and  in  their  account  of  debts  so  filed  was  included 
the  debt  for  which  this  action  is  brought.  The  proposal  was  witnessed  by  W.  H. 
Duignan. 

The  plaintiffs  did  not  attend  the  sitting  of  the  Court  on  the  6th  August,  nor  was 
their  proposal  or  any  modification  thereof  assented  to  at  the  said  sitting,  or  at  any 
adjournment  thereof ;  and  thereupon  the  Court,  on  the  6th  of  August,  1855,  adjourned 
all  further  proceedings  in  the  matter  into  the  public  Court,  and  there  adjudged  the 
plaintiffs  bankrupt,  and  advertised  such  adjudication,  and  appointed  sittings  for  choice 
of  assignees  and  for  the  last  examination  as  in  bankruptcy. 

Assignees  were  duly  appointed  under  the  said  adjudication  of  bankruptcy,  to  whom 
the  defendant  paid  the  sum  of  611.  12s.  8d.,  and  he  has  ever  since  refused  to  pay  the 
same  to  the  plaintiffs  or  Messrs.  Duignan. 

This  action  was  commenced  on  the  16th  July  1856,  and  [543]  is  brought  in  the 
name  of  the  plaintiffs,  for  the  sole  benefit  of  the  said  H.  Duignan  and  W.  H.  Duignan, 

The  Court  is  to  be  at  liberty  to  draw  such  inferences  from  the  above  facts  as  a 
jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  circumstances, 
the  plaintiffs  are  entitled  to  recover  611,  12s.  8d.  from  the  defendant.     If  the  Court 
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shall  be  of  that  opinion,  the  defendant  agrees  that  judgment  shall  be  entered  by  con- 
fession against  him.     If  not,  the  plaintiffs  are  to  enter  judgment  of  nolle  prosequi. 

Gray  argued  for  the  plaintiffs  (Nov.  16). (a)  The  question  is,  whether,  in  the 
present  case,  there  is  any  act  of  bankruptcy  to  which  the  claim  of  the  assignees  can 
have  relation  back ;  the  plaintiffs  having  become  bankrupt  on  the  6th  of  August,  after 
the  assignment  of  the  debt  to  Messrs.  Duignan.  By  the  211th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  a  "trader,  unable  to  meet  his  engagements  with  his 
creditors,  and  desirous  of  laying  the  state  of  his  affairs  before  them,  under  the 
superintendence  and  control  of  the  Court  of  Bankruptcy,  and  of  submitting  himself 
to  the  jurisdiction  of  the  Court,"  in  manner  thereinafter  mentioned,  is  empowered 
"  to  present  a  petition  to  the  Court,  setting  forth  the  true  cause  of  such  inability,  and 
praying  that  his  person  and  property  may  be  protected  from  all  process  until  further 
order ;  and  the  Court,  on  such  petition,"  is  to  have  power  to  grant  such  protection. 
By  the  213th  section  it  is  enacted,  "that  forthwith,  after  the  granting  of  any  order 
for  protection,  the  Court  shall  appoint  a  private  sitting,  to  be  held  at  such  time  and 
place  as  it  may  name ;  and  shall,  at  the  same  time,  appoint  an  official  assignee  to  act 
in  the  matter  of  such  petition,  and  upon  sufficient  cause  shewn  may,  if  it  shall  [544] 
think  fit,  direct  that  the  estate  and  effects  of  the  petitioner,  or  any  part  thereof,  shall 
be  possessed  and  received  by  such  official  assignee,  or  be  taken  possession  of  by  the 
messenger  of  the  Court."  There  is  nothing  in  this  section  to  vest  the  property  in  the 
assignee.  But,  by  the  218th  section,  upon  the  approval  and  confirmation  by  the  Court 
of  the  resolution  or  agreement  embodying  the  proposal  of  the  petitioner,  "  the  estate 
and  effects  of  such  petitioning  trader  shall  vest  in  the  official  assignee,  if  such  shall  be 
required,  by  virtue  of  such  resolution,"  &c.  By  the  223rd  section,  if  the  proposal 
of  the  petitioner  be  not  assented  to,  the  Court  may  adjudge  the  petitioner  a  bankrupt. 
Nothing  in  these  sections  has  the  effect  of  vesting  any  interest  in  the  assignees  before 
the  adjudication.  The  76th  section  enacts,  "  that  the  filing  of  a  petition  by  any  such 
trader,  for  an  arrangement  between  such  trader  and  his  creditors,  under  the  provisions 
of  this  Act  with  respect  to  arrangements  between  debtor  and  creditor  under  the 
superintendence  and  control  of  the  Court,  shall  be  accounted  and  adjudged  conclusive 
evidence  of  an  act  of  bankruptcy  committed  by  such  trader  at  the  time  of  filing  such 
petition,  provided  such  a  petition  for  adjudication  of  bankruptcy  shall  be  filed  against 
him  within  two  months  after  such  petition  for  arrangement  shall  have  been  dismissed." 
That  section  therefore  applies  only  where  there  is  a  petition  by  a  creditor.  Here 
there  was  no  petition  for  adjudication.  The  76th  section  goes  on  to  provide,  that 
"no  adjudication  shall  be  made  on  any  such  act  of  bankruptcy,  unless  and  until  after 
such  petition  for  arrangement  shall  have  been  dismissed."  In  the  present  case  the 
petition  for  arrangement  never  was  dismissed.  Ex  parte  Harrison;  In  re  Lawfcn'd 
(26  L.  J.  N.  S.  Bankruptcy,  30)  is  an  authority  in  favour  of  the  plaintiffs.  Lord 
justice  Turner  there  said  : — "  It  could  not  be  intended  [545]  that  a  petition,  under 
the  arrangement  clauses,  should  be  an  act  of  bankruptcy  in  all  eases.  If  it  were  so, 
it  would  be  possible  for  a  creditor  to  make  a  petitioner  a  bankrupt  at  any  time  within 
twelve  months  after  its  presentation,  whereas,  by  the  76th  section  of  the  Bankrupt 
Act,  the  filing  of  such  a  petition  is  to  be  conclusive  evidence  of  an  act  of  bankruptcy, 
provided  the  petition  for  adjudication  is  filed  within  two  months  after  the  dismissal 
of  the  petition  for  arrangement."  In  Stevenson  v.  Nevmham  (13  C.  B.  285)  it  was  held 
that,  where  an  adjudication  of  bankruptcy  proceeded  on  the  bankrupt's  own  applica- 
tion, his  assignees  could  not  treat  an  alleged  fraudulent  preference  by  him  as  an  act  of 
bankruptcy.  So  in  Nicholson  v.  Gooch  (5  E.  &  B.  999),  where  an  adjudication  proceeded 
on  the  223rd  section,  it  was  held  that  the  title  of  the  assignees  could  not  relate  to  any 
prior  act  of  bankruptcy. 

J.  A.  Russell,  for  the  defendant.  The  title  of  the  assignees  is  not  founded  upon 
the  doctrine  of  relation.  The  simple  question  is,  whether  the  filing  a  petition  for 
arrangement,  under  the  211th  section,  is  an  act  of  bankruptcy.  In  the  case  of 
Ex  parte  Harrison;  Be  Lawford  (26  L.  J.  N.  S.  Bankruptcy,  30)  the  judgment  of  Lord 
Justice  Knight  Bruce  does  not  contain  language  similar  to  that  used  by  the  Lord 
Justice  Turner.  [Pollock,  C.  B.  The  effect  of  that  decision  is,  that  a  right  of  action 
for  breach  of  contract  was  liquidated  and  turned  into  a  money  demand  :  that  could 
only  be  done  before  bankruptcy.     Bramwell,  B.     The  only  doubt  I  entertain  as  to 

(a)  Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 
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that  case  is,  whether  the  right  of  action  ever  was  converted  into  a  liquidated  demand  1] 
The  76th  section  may  be  construed  as  making  the  presentation  of  a  petition  within 
two  months  the  condition  upon  which  a  hostile  [546]  creditor  may  obtain  an  adjudica- 
tion ;  and  not  as  rendering  it  necessary  that  such  petition  should  be  presented  by  a 
creditor,  in  order  to  constitute  the  filing  a  petition  for  arrangement,  under  the 
211th  section,  an  act  of  bankruptcy.  Surely  a  trader,  after  the  presentation  of 
such  petition,  cannot  make  such  a  bargain  as  that  mentioned  in  the  present  case. 
[Bramwell,  B.  If  any  creditor  is  dissatisfied  he  may  refuse  to  come  in,  and  may  then 
present  a  petition  for  adjudication.]  It  is  said  that  the  petition  was  not  dismissed  ; 
but  the  223rd  section  is  imperative  : — "If  the  petitioning  trader  does  not  attend  the 
Court,  the  petition  shall  be  dismissed."  The  effect  is,  that  in  such  case  the  petition 
dismisses  itself.  The  assignment  was  a  fraudulent  preference,  and  therefore  void  by 
section  133. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  case  was  argued  before  us  in  the  course  of  this  term.  The 
facts  were  few.  The  plaintiffs  were  traders,  and  on  the  26th  June,  1855,  petitioned 
the  Court  of  Bankruptcy  for  an  arrangement  under  the  211th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849.  At  an  adjourned  meeting,  on  the  6th  of  August,  the 
plaintiffs  did  not  attend.  Neither  the  proposal,  nor  any  modification  thereof,  was 
accepted  by  the  creditors,  therefore  the  meeting  was  adjourned  to  the  public  Court, 
and  the  plaintiffs  were  adjudicated  bankrupts.  The  petition  was  not  dismissed,  nor 
was  the  adjudication  founded  on  the  petition  of  any  creditor  of  the  plaintiffs.  Between 
the  petition  for  arrangement  and  the  adjudication  in  bankruptcy,  on  the  6th  of  July, 
1855,  the  plaintiffs  assigned  the  debt,  sought  to  be  recovered  in  this  action,  to 
Messrs.  Duignan,  and  notice  of  such  assignment  was,  on  the  same  day,  given  to  the 
defend- [547]-ants.  The  questions  are,  whether  or  not  this  debt  passed  to  the  assignees 
of  the  plaintiffs  ]  If  the  assignment  of  the  debt  was  good,  and  not  affected  by  the 
bankruptcy,  the  plaintiffs  are  entitled  to  judgment.  On  the  other  hand,  if  the  debt 
passed  to  the  assignees,  the  defendant  is  entitled  to  our  judgment. 

It  was  argued,  on  the  part  of  the  defendant,  that  the  petition  or  arrangement  was 
an  act  of  bankruptcy,  of  which  the  plaintiffs  had  notice,  and  that  the  subsequent 
bankruptcy  related  back  to  the  act  of  bankruptcy,  and  rendered  the  assignment  void. 
This  question  turns  on  the  true  interpretation  of  the  76th  and  223rd  sections  of  the 
Bankrupt  Law  Consolidation  Act,  1849.  We  think  that  the  petition  for  arrangement 
was  no  act  of  bankruptcy  under  the  76th  section  of  the  Bankrupt  Act.  That  clause 
enacts,  that  the  filing  of  a  petition  by  a  trader,  under  the  arrangement  clauses,  "  shall 
be  accounted  and  adjudged  conclusive  evidence  of  an  act  of  bankruptcy,  provided  a 
petition  for  adjudication  shall  be  filed  against  him  within  two  months  after  such 
petition  for  arrangement  has  been  dismissed :  provided  also,  no  adjudication  shall  be 
made  until  after  such  petition  for  arrangement  has  been  dismissed."  The  223rd  section 
provides,  that  where  a  trader  does  not  appear  or  file  his  accounts  the  petition  shall  be 
dismissed,  and  amongst  other  events,  if  the  proposal  or  modification  thereof  is  not 
assented  to,  at  a  public  meeting,  the  Court  of  Bankruptcy  shall  adjourn  to  the  public 
Court,  where  they  shall  adjudge  the  trader  to  be  a  bankrupt. 

It  is  quite  clear  that  the  petition  for  arrangement  was  not  dismissed,  and  conse- 
quently no  petition  by  a  creditor  was  or  could  be  filed  under  the  76th  section ;  and 
we  are  of  opinion  that  no  act  of  bankruptcy  was  committed,  for  the  condition  on  which 
the  petition  for  arrangement  could  be  rendered  an  act  of  bankruptcy  has  not,  and  cannot 
now  be  performed.  We  therefore  concur  in  the  opinion  ex-[548]-pressed  hy  the  Lord 
Justice  in  the  case  cited  before  us  :  Ex  parte  Harrison;  In  re  Lawford  (26  L.  J.  N.  S. 
Bankruptcy,  30).  This  would  entitle  the  plaintiffs  to  our  judgment.  But  we  think 
that  the  223rd  section  of  the  Bankrupt  Law  Consolidation  Act,  which  provides  for 
cases  like  the  present,  where  the  Bankruptcy  Court,  without  any  petition  for  bankruptcy, 
adjudges  the  trader  a  bankrupt,  does  not  cause  any  relation  to  any  prior  act  of  bank- 
ruptcy. Under  the  old  bankrupt  law,  as  it  is  well  known,  transfers  of  goods,  with 
notice  of  a  prior  act  of  bankruptcy,  were  avoided,  and  the  title  of  the  assignees  related 
to  the  act  of  bankruptcy,  provided  the  petitioning  creditor's  debt  then  existed.  But 
under  the  Bankrupt  Law  Consolidation  Act,  1849,  where  the  fiat  or  adjudication  of 
bankruptcy  is  obtained  on  the  petition  of  the  bankrupt  himself,  under  the  70th  section 
of  the  present  Act,  there  is  no  relation  to  any  act  of  the  bankrupt  prior  to  the  fiat  or 

Ex.  Div.  xiii.— 8 
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adjudication  :  Stevenson  v.  Newnham  (13  C.  B.  285),  Nicholson  v.  Gooch  (5  E.  &  B.  999). 
We  think  that  these  decisions  govern  the  present  case. 

It  was  further  contended  that  the  assignment  was  fraudulent,  but  for  this  there 
really  is  no  foundation.  Therefore  we  think  that  the  plaintiffs  are  entitled  to  our 
judgment. 

Judgment  for  the  plaintiffs. 


[549]  Entwisle  v.  Ellis.  Nov.  18,  1857. — On  an  insurance  of  goods  in  "ship  or 
ships  "  which  were  declared  to  be  and  to  be  valued  "  on  rice,  to  be  declared  free 
from  particular  average,"  the  insurer  cannot,  by  indorsing  a  declaration  of  interest 
with  a  separate  valuation  of  each  bag  of  rice,  create  a  separate  insurance  on  each 
bag. — A  policy  of  insurance,  having  been  effected  on  goods  "in  ship  or  ships," 
declared  to  be  "  on  rice,  to  be  declared  free  from  particular  average,"  the  insured 
indorsed  on  the  policy  a  declaration  which  was  afterwards  marked  with  the  initials 
of  the  underwriters,  as  follows  :  [R]  500  bags  rice,  per  "  Laidmans,"  @  8/3  per 
bag,  2061.  5s. ;  [R]  4500  bags  rice,  per  "  Margaret  Skelly,"  @  8/3  per  bag,  18561.  5s. 
From  each  ship  certain  of  the  bags  of  rice  were  safely  landed  at  their  port  of 
destination ;  others  were  jettisoned,  being  cast  into  the  sea  to  save  the  ship ; 
others,  in  the  "Laidmans,"  on  arriving  at  their  port  of  destination,  were  cast 
into  the  sea,  being  unfit  for  consumption :  others,  in  the  "  Margaret  Skelly," 
were  so  much  injured  by  sea  damage  as  to  be  sold  at  the  port  of  departure  to 
which  that  ship  was  obliged  to  put  back.  The  underwriters  had  paid  the  loss 
on  the  goods  jettisoned.  Held,  that  the  assured  were  not  entitled  to  recover 
the  value  of  the  bags  of  rice  cast  into  the  sea  at  the  port  of  destination  or  sold  at 
the  port  of  departure. 

[S.  C.  27  L.  J.  Ex.  105 ;  6  W.  R.  76.] 

The  declaration  stated,  that  the  plaintiff  by  a  policy  of  insurance  caused  himself 
to  be  insured,  lost  or  not  lost,  at  and  from  Calcutta  to  Mauritius,  including  craft  risk 
to  and  from  the  vessel,  on  any  goods  in  any  ship  or  ships ;  the  goods  to  be  valued,  on 
rice  as  to  be  declared  :  warranted  free  of  particular  average,  unless  the  vessel  be  stranded, 
sunk,  or  burnt.  And  touching  the  adventures  and  perils,  which  the  defendant  took 
upon  himself,  they  were,  amongst  other  things,  of  the  seas,  jettisons,  &c. ;  and  that  by 
a  memorandum  thereunder  written,  corn,  fish,  salt,  fruit,  flour,  and  seed  were  warranted 
free  from  average,  unless  general  or  the  ship  were  stranded  ;  sugar,  tobacco,  hemp,  flax, 
hides,  and  skins  were  warranted  free  from  average  under  5  per  cent. ;  and  all  other 
goods  were  warranted  free  from  average  under  3  per  cent.,  unless  general  or  the  ship 
were  stranded.  Averments  :  that  the  defendant  subscribed  the  policy  as  an  insurance 
of  the  sum  of  2001.  upon  the  said  rice :  that  the  plaintiff  afterwards,  by  indorsement 
on  the  policy,  declared  the  insurance  to  be  to  the  amount  of  40001.,  and  his  interest 
to  consist  of  500  bags  of  rice,  marked  [R],  shipped  on  board  the  "  Laidmans,"  4500 
bags  on  board  the  "Margaret  Skelly,"  and  1000  bags  on  board  the  "Tanjore"  ;  and 
that  each  bag  of  rice  was  of  the  value  of  8s.  3d.  of  which  the  defendant  had  notice :  (a) 
that  the  rice  was  shipped  at  [550]  Calcutta  on  board  the  ships  as  declared ;  that  the 
plaintiff"  was  and  continued  interested ;  and  that  the  insurance  was  made  on  the 
plaintiff's  behalf :  that  the  "  Laidmans "  sailed  from  Calcutta  for  the  Mauritius  in 
October  1851,  and  that  on  the  voyage  113  bags  were  jettisoned,  being  thrown  into 
the  sea  to  save  the  ship  in  consequence  of  stress  of  weather :  that  on  the  arrival  of 
the  ship  at  Mauritius,  49  bags  were  thrown  into  the  sea  as  unfit  for  consumption  by 
the  authority  of  the  Governor  of  the  Mauritius,  according  to  the  regulations  there  in 
force  :  that  the  "Margaret  Skelly"  sailed  from  Calcutta  for  the  Mauritius  in  October 
1851  :  that  on  the  voyage  47  bags  were  jettisoned,  being  thrown  into  the  sea  to  save 
the  ship :  that  the  ship  was  so  damaged  by  a  storm  as  to  be  forced  to  put  back  to 
Calcutta,  and  3423  of  the  said  bags  of  rice  were  so  injured,  that  if  sent  on  to  the 
Mauritius  they  would  on  their  arrival  have  been  of  less  value  than  the  freight  and 
charges,  and  were  sold  at  Calcutta  for  the  benefit  of  the  insurers.      Breach :  That 

(a)  After  the  argument  Wilde  applied  for  leave  to  amend  by  adding  an  allegation 
that  the  declaration  was  initiated  by  the  defendant,  and  leave  was  granted  accordingly. 


2  H.  &  N.  551.  ENTWISLE    V.   ELLIS  227 

though  the  defendant  paid  so  much  of  the  claim  as  relates  to  the  bags  jettisoned,  yet 
that  they  had  not  paid  the  remainder. 

Pleas.  First,  setting  out  the  policy  of  insurance,  which  was  in  the  usual  printed 
form,  and  the  material  parts  of  which  were  as  follows  : — "  At  and  from  Calcutta  to 
Mauritius  including  craft  risk  to  and  from  the  vessel,  upon  any  kind  of  goods, 
merchandize,  &c.,  of  and  in  the  good  ship  or  vessel  called  ship  or  ships  whereof  is 
master,  &c. :  the  said  ship,  &c.,  goods  and  merchandize,  &c.,  for  so  much  as  concerns 
the  assured,  by  agreement  between  the  assured  and  assurers  in  this  policy,  are  and 
shall  be  valued  at  on  rice  to  be  declared,  warranted  free  of  paiticular  average  unless 
the  vessel  be  stranded,  sunk  or  burnt.  Touching  the  adventures  and  perils  which  we 
the  assurers  are  contented  to  bear  and  do  take  upon  us  in  this  voyage ;  they  are  of 
the  seas,  men  of  war,  fire,  enemies,  pirates,  [551]  rovers,  thieves,  jettisons,  &c.  (con- 
cluding with  the  usual  memorandum) :  N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are 
warranted  free  from  average,  unless  general  or  the  ship  be  stranded.  Sugar,  tobacco, 
hemp,  flax,  hides,  and  skins  are  warranted  free  from  average  under  5  per  cent.,  and 
all  other  goods,  also  the  ship  and  freight  are  warranted  free  from  average  under  3  per 
cent.,  unless  general  or  the  ship  be  stranded."  (The  plea  then  set  out  the  declaration 
indorsed  on  the  policy,  which  was  as  follows ;) — 


R 


E 


500   bags   rice,  per  "Laidmans,"  @   8/3 

per  bag  ....       £206     5 

4500  bags  rice,  per  "  Margaret  Skelly," 

@  8/3    .  .  .  .     -       .      1,856     5     £2,062  10 


£1,937  10 


The  plea  then  alleged  that,  as  to  the  49  bags  of  rice,  by  the  "  Laidmans,"  alleged 
to  have  been  so  damaged  as  to  be  thrown  into  the  sea  at  the  Mauritius,  a  large  portion 
of  the  500  bags  shipped  on  board  the  "  Laidmans  "  were  not  lost  by  the  perils  insured 
against,  but  were  safely  discharged  and  landed  at  the  Mauritius  and  were  delivered 
to  the  persons  interested,  and  that  the  "  Laidmans  "  was  not  stranded,  sunk  or  burnt. 

Secondly,  as  to  the  3423  bags  :  that  the  policy  and  indorsement  were  in  the  words 
mentioned  in  the  first  plea ;  and  that  a  large  part  of  the  4500  bags  shipped  on  board 
the  "  Margaret  Skelly  "  were  not  lost  by  the  perils  insured  against,  and  were  safely 
discharged  and  landed  at  the  Mauritius,  and  that  the  "  Margaret  Skelly "  was  not 
stranded,  sunk  or  burnt. 

Demurrer  to  each  plea  and  joinder  thereon. 

Wilde  (with  whom  was  Smythies),  for  the  plaintiff.  The  question  is  whether  the 
policy  must  not  be  construed  divise ;  in  other  words,  whether  the  assured  is  not 
entitled  [552]  to  recover  the  value  of  so  many  bags  as  have  been  totally  lost.  In 
Halli  V.  Janson  (6  E.  &  B.  422),  it  was  decided  that  where  a  person  insures  goods  in 
separate  packages  generally,  and  there  is  no  distinct  valuation  of  the  packages,  if  some 
of  them  are  lost,  the  memorandum  that  the  goods  are  warranted  free  from  average, 
unless  general,  exempts  the  underwriters  from  liability  as  for  a  total  loss  of  part.  The 
Court  did  not  decide  the  point  here  raised.  Jervis,  C.  J.,  in  delivering  judgment, 
said  : — "  The  fact  of  the  cargo  being  in  bags  only  renders  it  more  practicable  to  value 
and  insure  each  bagful  separately  :  but  in  the  absence  of  a  separate  valuation,  or  other 
similar  expression,  to  indicate  an  intention  to  insure  each  package  severally  as  well 
as  the  whole  jointly,  it  does  not  of  itself  shew  that  the  policy,  which  is  in  terms  upon 
the  whole,  was  intended  to  apply  severally  to  each  particular  bag,  any  more  than  it 
would  apply  to  each  separate  particle  of  a  cargo  loaded  in  bulk."  Here  the  policy  has 
been  framed  with  the  view  that  the  goods  should  be  separable ;  they  are  marked  and 
numbered,  and  valued  at  so  much  per  bag.  Policies  on  goods  "  in  ship  or  ships,  the 
goods  to  be  declared"  are  mere  outline  contracts  to  be  completed  by  the  declaration 
of  interest.  If  the  policy  had  been  on  produce,  and  the  insured  had  declared  goods 
of  different  sorts,  as  rice,  indigo  and  sugar,  or  if  several  sorts  of  rice,  as  Necrensie, 
Patna,  or  Larong,  had  been  declared,  they  would  have  been  separate  risks :  Duff  v. 
Mackenzie.{h)     It  is  clear  that  the  assured  might  have  declared  any  number  of  ships, 

(b)  3  C.  B.  (N.  S.)  16;  see  also  1  Magens  on  Insurance,  74. 
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and  might  therefore  have  created  any  number  of  risks.  In  Letvis  v.  Ribcker  (2  Burr.  1 167) 
the  sugar  was  valued  at  301.  per  hogshead  ;  and  that  case  was  referred  to  by  the  Court 
in  Balli  v.  Janson  as  one  in  which  there  was  a  separate  insur-[553]-ance  on  each 
parcel.  So  in  Navmie  v.  Haddan  (9  C.  B.  30,  34.  Explained  in  note  6  E.  &  B.  438), 
where  each  bale  of  silk  was  separately  valued,  the  defendant's  counsel  contended  that 
the  insurance  was  on  the  whole  81  bales,  and  that  as  all  but  twenty-three  had  reached 
their  destination  there  could  be  no  total  loss ;  but  Williams,  J.,  at  Nisi  prius,  overruled 
the  objection,  and  directed  the  jury  that  the  insurance  was  to  be  taken  as  upon  each 
bale.  In  1  Magens  on  Insurance,  p.  74,  it  is  said, — "If  a  person  ships  1000  pieces  of 
long  cloth,  divided  into  50  bales  of  20  pieces,  each  piece  worth  11.,  he  may  say  10001. 
on  50  bales  at  201.  per  bale ;  and  then  (under  the  ordinary  memorandum)  the  insurer 
will  be  liable  for  31.  per  cent,  damage  on  each  bale."  Here  the  only  valuation  is  8s.  3d. 
per  bag.  In  2  Phillips  on  Insurance,  sect.  1773,  it  is  said, — "Where  an  insurance  free 
from  average  is  made  indiscriminately  upon  an  article,  without  any  provision  in  the 
policy  indicating  that  a  loss  is  to  be  adjusted  on  the  different  bales,  or  packages,  or 
parcels,  separately,  the  assured  cannot  recover  for  a  total  loss  on  account  of  the 
destruction  of  a  part  of  the  insured  shipment  of  articles  of  the  same  description." 

Bovill  (with  whom  was  Blackburn),  for  the  defendant.  The  contract  is  contained 
in  the  policy,  and  the  memorandum  cannot  alter  it.  It  is  not  alleged  that  there  was 
any  new  contract.  The  declaration  might  have  been  by  word  of  mouth,  though  it  is 
usual  to  indorse  it  on  the  policy,  and  for  the  underwriter  to  initial  it,  to  shew  that  he 
has  had  notice  of  it:  Harman  v.  Kingston  (3  Camp.  150).  The  declaration  of  interest 
is  said  to  be  in  the  nature  of  a  new  contract ;  but  that  position  was  denied  by  Lord 
Ellenborough  in  Kobinson  v.  Touray  (3  Camp.  158.  See  S.  C.  1  M.  &  Sel.  217),  where 
it  was  said  to  be  [554]  the  mere  exercise  of  a  power  conferred  upon  the  assured.  Here 
the  underwriter  only  entered  into  a  policy  "  on  rice  "  to  be  declared  in  "  ship  or  ships." 
Two  things  were  to  be  declared,  the  rice  and  the  ship  or  ships.  Whatever  rice,  and 
whatever  ships  were  declared  were  to  be  free  from  particular  average.  It  is  common 
to  insure  thus  :  "  1000  bags,  each  20  to  be  free  from  average ;  "(a)  but  where  there  is 
no  such  stipulation,  can  it  be  said,  that  if  a  cargo  of  oranges  had  been  insured,  the 
assured  could  have  declared  the  value  of,  and  thereby  created  a  separate  insurance 
upon  each  orange  ?  There  is  a  power  to  make  separate  insurances  on  the  several  ships 
on  board  which  the  rice  may  be  loaded,  but  not  to  make  separate  insurances  on 
separate  bags  of  rice  on  board  the  same  ship. 

Wilde,  in  reply.  Here,  nothing  is  insured  on  the  face  of  the  policy.  That  which 
is  to  be  the  subject  of  the  insurance,  is  to  be  ascertained  by  the  declaration  of  interest. 
[Pollock,  C.  B.  The  declaration  is  so  far  part  of  the  policy  that  the  contract  cannot 
be  complete  while  something  remains  to  be  done.  But  the  declaration  of  interest 
must  be  consistent  with  the  policy.  It  is  not  consistent  with  the  terms  of  this  policy 
to  split  the  insurance  into  an  insurance  on  separate  parcels  of  goods  in  the  same  ship.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  question  is,  whether  on  a  policy  "on  rice  to  be  declared,  warranted  free  of 
particular  average,"  the  insured  can  declare  so  as  to  make  each  parcel  free  from  average. 
I  adopt  the  argument  of  Mr.  Bovill,  that  what  is  to  be  declared  is  the  value  of  the 
rice  in  bulk.  [555]  If  the  policy  were  not  so  construed,  there  would  be  nothing  to 
prevent  the  average  clause  from  being  frittered  away  to  nothing,  for  if  the  cargo  was 
fruit,  the  value  of  each  orange  might  be  declared.  When,  therefore,  there  is  an 
insurance  on  rice  to  be  valued,  the  policy  does  not  give  the  insured  power  to  declare 
it  in  separate  parcels,  so  as  to  make  the  average  clause  apply  separately  to  each. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  policy  is  an  insurance  "  on  rice 
to  be  declared  in  ship  or  ships  "  :  this  however  is  subject  to  the  clause,  that  the  rice 
is  to  be  free  from  particular  average.  The  question  is,  what  may  be  declared  1  To 
that  I  answer,  that  which  must  be  declared  and  no  more.  What  then  is  necessary  to  be 
determined  by  the  declaration  1  Where  the  policy  is  on  a  particular  ship  for  a  particular 
voyage,  and  the  value  of  the  goods  has  not  been  mentioned  in  the  policy,  but  they  are 
to  be  valued,  the  value  must  be  declared.  If  the  ship  is  not  named,  the  ship  must  be 
declared.     Here  it  was  necessary  to  name  the  ship  or  ships,  to  state  the  value  of,  and 

(a)  Hagedorn  v.  Whitmore,  1  Stark.  157,  was  referred  to  as  a  case  where,  by  the 
terms  of  the  policy,  the  underwriters  were  bound  to  pay  average  separately  on  each 
particular  marked  package. 
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something  to  identify  the  articles  insured.  The  insurer  had  no  right  to  do  more.  If 
an  insurer  has  a  right  to  send  goods  in  several  ships,  and  does  so,  there  are  inevitably 
several  risks  and  several  insurances  ;  but  if  they  are  in  one  ship,  it  is  not  inevitable 
that  there  should  be  several  risks  in  one  ship  ;  and  the  insurer  cannot  subject  the 
underwriters  to  a  risk  which  they  have  not  agreed  to  undertake.  It  is  possible,  that 
under  this  policy  the  shipper  might  make  several  risks  of  different  sorts  of  rice  ;  bow 
that  may  be  I  do  not  say.  But  if,  by  the  declaration  in  the  present  case,  the  insurer 
meant  to  declare  a  separate  insurance  on  each  bag,  he  put  an  obligation  on  the  under- 
writers which  they  never  contemplated.  I  read  the  policy  as  meaning,  that  as  to  all 
the  goods  in  each  ship  they  should  be  free  of  particular  average.  I  doubt  too  whether, 
if  this  declaration  had  been  inserted  in  the  body  of  the  policy,  [556]  it  could  be 
construed  as  any  thing  more  than  a  mode  of  shewing  how  the  value  was  calculated. 

Watson,  B.  This  is  a  policy  "  on  rice  to  be  declared,  warranted  free  of  particular 
average."  Neither  the  rice,  nor  the  value,  nor  the  ship,  is  defined.  The  insured  may 
declare  any  thing  within  the  terms  of  the  policy.  The  cargo  was  rice  in  bags.  Since 
the  case  of  Balli  v.  Janson  (6  E.  &  B.  422),  it  is  clear  that  any  destruction  of  part  of 
such  a  cargo  is  not  a  total  loss  of  part,  but  a  partial  loss  of  the  whole.  The  under- 
writer took  care  to  insert  a  warranty,  to  be  free  from  particular  average.  Then  comes 
the  indorsement.  I  am  far  from  saying  that  if  it  was  inserted  in  the  policy  the  insur- 
ance would  have  been  on  each  bag.  But  we  will  assume  that  it  would  have  been  so. 
It  is  said  that  the  indorsement  was  initialed  by  the  underwriters.  But  the  indorse- 
ment is  a  declaration  by  the  insured  ascertaining  the  subject  of  the  insurance.  The 
initials  merely  acknowledge  the  receipt  of  the  notice,  and  identify  it  as  a  declaration 
by  the  insured.  The  policy  remains  in  hands  of  the  insured.  The  declaration  cannot 
extend  the  contract  or  make  it  a  fresh  policy.  It  is  said  that,  if  there  were  different 
kinds  of  rice,  they  might  be  separately  declared  under  a  policy  like  the  present ;  but 
however  that  may  be  I  think  it  would  be  safer  for  the  insured  to  provide  for  such  a 
case  in  the  policy. 

Channell,  B.  I  agree  that  the  defendant  is  entitled  to  judgment.  It  is  unneces- 
sary to  determine  what  the  effect  of  the  words  would  have  been  if  they  were  in  the 
policy.  Here  they  do  not  create  a  separate  insurance  on  each  bag  of  rice.  At  the  time 
of  the  making  of  the  policy  certain  particulars  were  agreed  upon,  others  were  left  to 
be  settled.  The  policy  was  to  be^on  rice  to  be  warranted  free  [557]  from  particular 
average,  to  be  sent  in  ship  or  ships.  Something  more  was  wanting  to  make  a  binding 
contract.  The  parties  can  only  fill  up  such  particulars  as  were  left  in  blank,  so  as  to 
be  consistent  with  the  policy.  But  the  words  relied  on  supply  particulars  not  con- 
sistent with  the  policy,  not  filling  up  any  blank  in  the  policy,  but  inconsistent  with 
the  terms  of  it. 

Judgment  for  the  defendant. 

Ex  PARTE  THE  GrEAT  WESTERN  RAILWAY  COMPANY.  Nov.  23,  1857. — On  an 
application  by  a  defendant  for  a  certiorari  to  remove  from  a  County  Court  a  cause 
in  which  the  demand  is  over  201.,  the  Court  does  not  make  it  a  condition  that  the 
defendant,  if  successful,  shall  have  no  more  costs  than  would  have  been  allowed 
in  the  County  Court. 

[See  further,  1858,  3  H.  &  N.  869.] 

This  was  an  application  for  a  writ  of  certiorari  to  remove  a  cause  of  Williams  v. 
Tlie  Great  Western  Railway  Company  from  the  County  Court  of  Gloucestershire  into  this 
Court. 

It  appeared  from  the  affidavits,  that  a  bull,  the  property  of  the  plaintiff,  had 
strayed  from  the  field  of  the  plaintiff  into  an  adjoining  field,  and  from  thence  jumped 
over  a  five  barred  gate,  which  was  locked,  upon  the  line  of  the  defendants'  railway, 
where  it  met  another  bull  belonging  to  a  person  named  Dowding.  The  two  bulls 
fought,  and  while  they  were  fighting  a  train  came  up  and  killed  both.  The  plaintiff 
claimed  321.  as  the  value  of  his  bull.  The  plaintiff  had  served  a  notice  that  he  required 
a  jury  for  the  trial  of  the  cause.  The  defendants'  attorney  swore  that  a  question  of 
law,  under  the  Railway  Clauses  Consolidation  Act,  1845,  would  arise,  and  that  he 
believed  that  a  jury  of  farmers  in  the  neighbourhood  would  not  be  an  impartial 
tribunal.     Martin,  B.,  at  Chambers,  had  refused  to  make  an  order,  except  upon  the 
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terms  that,  if  the  defendants  succeeded,  the  plaintiff  should  not  pay  more  costs  than 
if  the  case  had  been  tried  in  the  County  Court.  The  defendants  [558]  being  unwilling 
to  accept  the  order  on  those  terms,  the  learned  Judge  desired  that  the  matter  should 
be  mentioned  to  the  Court. 

Phipson,  in  support  of  the  application.  The  defendants  are  entitled  to  a  writ  of 
certiorari  without  such  conditions  as  those  sought  to  be  imposed.  The  9  &  10  Vict, 
c.  95,  s.  90,  provides  that  "  no  plaint,  entered  in  any  Court  holden  under  this  Act, 
shall  be  removed  or  removable  from  the  said  Court  into  any  of  her  Majesty's  Superior 
Courts  of  Record,  by  any  writ  or  process,  unless  the  debt  or  damage  claimed  shall 
exceed  51.,  and  then  only  by  leave  of  a  Judge  of  one  of  the  superior  Courts,  in  cases 
which  shall  appear  to  the  Judge  fit  to  be  tried  in  one  of  the  superior  Courts,  and  upon 
such  terms  as  to  payment  of  costs,  giving  security  for  debt  or  costs  or  such  other 
terms  as  he  shall  think  fit."  [Bramwell,  B.  The  question  here  is,  whether  the  case 
is  one  which  ought  to  be  tried  by  a  superior  Court  1  If  not,  the  cause  ought  not  to  be 
removed  at  all.  If  the  case  is  one  tit  to  be  tried  here,  why  should  terms  be  imposed 
upon  the  defendants'?]  Symonds  v.  Dimsdale  (2  Exch.  533)  shews  that  the  right  of 
the  subject  to  the  writ  is  not  taken  away  by  the  concluding  words  of  this  section. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  absolute,  without 
conditions.  The  claim  is  for  a  sum  over  201.  If  the  case  had  been  one  in  which  the 
superior  Courts  had  not  a  concurrent  jurisdiction,  the  terms  proposed  by  my  brother 
Martin  would  have  been  reasonable.  In  such  a  case,  if  a  defendant  wishes  to  have 
his  case  tried  in  a  superior  Court,  it  is  reasonable  that  he  should  bear  the  extra 
expence.  But  it  is  otherwise  in  cases  where  the  superior  Courts  have  a  concurrent 
jurisdiction. 

Rule  absolute  accordingly. (ft) 

[559]  ATTENBOROUGH  V.  THOMPSON.  Nov.  21,  1857. — Under  the  17  &  18  Vict, 
c.  36,  s.  1,  which  requires  to  be  filed  an  affidavit  of  the  description  of  the  residence 
of  every  attesting  witness  to  a  bill  of  sale,  it  is  a  sufficient  compliance  with  the 
statute  if  an  attorney's  clerk  is  described  as  of  the  office  or  place  of  business  of 
his  employers  though  he  sleeps  elsewhere. 

[S.  C.  27  L.  J.  Ex.  23 ;  3  Jur.  (N.  S.)  1307 ;  6  W.  R.  135.] 

In  this  case  the  sheriff  of  Middlesex  having  seized  the  defendant's  goods  under  a 
fi.  fa.  issued  on  a  judgment  obtained  by  the  plaintiff,  one  Maxwell  claimed  the  goods 
under  a  bill  of  sale  from  the  defendant.  In  the  affidavit  filed  with  a  copy  of  the  bill 
of  sale,  in  pursuance  of  the  17  &  18  Vict.  c.  36,  s.  1,  the  attesting  witness  was  described 
as  "Thomas  Myles  Attwell,  clerk  to  Messrs.  Moores  &  Sills,  attornies,  of  No.  18  Old 
Broad  Street,  in  the  city  of  London,  gentlemen."  The  sheriff  took  out  an  interpleader 
summons  which  was  heard  before  Martin,  B.,  when  it  appeared  that  Attwell,  the 
attesting  witness,  attended  every  day  at  No.  18  Old  Broad  Street,  which  was  the 
office  or  place  of  business  of  his  employers,  but  that  he  slept  elsewhere.  It  was 
objected  that  the  affidavit  did  not  contain  a  sufficient  description  of  the  residence  of 
the  attesting  witness  within  the  meaning  of  the  statute ;  and  by  consent  of  the  parties 
the  learned  Judge  ordered  that  the  sheriff  withdraw  from  possession  of  the  goods 
seized ;  the  plaintiff  to  be  at  liberty  to  take  the  opinion  of  the  Court  upon  the  point. 

Day,  in  the  present  term,  obtained  a  rule  calling  on  the  claimant  to  shew  cause 
why  the  sheriff  should  not  re-enter  and  retake  possession  of  the  goods  seized  by  him. 

Phipson  shewed  cause  (Nov.  17).  The  17  &  18  Vict.  c.  36,  s.  1,  enacts  that  every 
bill  of  sale,  &c.,  shall,  "  together  with  an  affidavit  of  the  time  of  such  bill  of  sale  being 
made  or  given,  and  a  description  of  the  residence  and  occupation  of  the  person  making 
or  giving  the  same,"  &c. ;  "  and  [560]  of  every  attesting  witness  to  such  bill  of  sale," 
be  filed  within  twenty-one  days.  Here  there  is  a  sufficient  description  of  the  residence 
of  the  attesting  witness  within  the  meaning  of  that  enactment.  By  a  rule  of  the 
Court  of  King's  Bench,  M.  T.  15  Car.  2,  it  was  ordered  that  the  true  place  of  abode, 
and  the  true  addition  of  every  person  who  shall  make  affidavit  in  Court,  shall  be 
inserted  in  such  affidavit ;  and  in  Haslope  v.  Thwne  (1  M.  &  Sel.  103),  it  was  held  a 
clerk  might  state  his  place  of  abode  to  be  the  office  where  he  was  employed  the  greater 

{h)  See  19  &  20  Vict.  c.  108,  ss.  38,  39,  42. 
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part  of  the  day,  though  at  night  he  slept  at  another  place.  Lord  Ellenborough  there 
said,  "  That  the  words  *  place  of  abode '  did  not  necessarily  mean  the  place  where  the 
deponent  sleeps ;  that  the  object  of  the  rule  of  Court  was  to  ascertain  the  place  where 
the  deponent  was  most  usually  to  be  found,  which  in  the  present  case  was  the  office  at 
which  he  was  employed  during  the  greater  part  of  the  day,  and  not  the  place  whither 
he  retired  merely  for  the  purposes  of  rest.  It  is  the  settled  form  of  almost  all  the 
affidavits  swearing  to  service."  Alexander  v.  Milton  (1  Dow.  P.  C.  570)  is  an  authority 
to  the  same  effect.  Under  the  2  &  3  Wm.  4,  c.  39,  s.  12,  which  requires  an  indorse- 
ment on  all  process  of  the  "place  of  abode"  of  the  attorney  suing  out  the  same,  it  has 
been  held  that  an  indorsement  of  the  place  of  business  is  sufficient :  Engleheart  v.  Eyre 
(2  Dow.  P.  C.  1 45).  It  would  be  productive  of  great  inconvenience,  if  a  party  who 
attended  all  day  at  an  office  in  London  but  slept  some  miles  distant,  was  obliged  to 
describe  himself  as  of  the  latter  place,  [Pollock,  C.  B.  A  word  of  doubtful  import 
like  "  residence  "  may  be  used  for  some  purposes  in  one  sense,  and  for  others  in  another 
sense,  but  when  a  construction  has  been  put  upon  it  for  a  particular  purpose,  that 
ought  to  be  adhered  to.]  The  Reg.  Gen.  Trin  T.,  1  Wm.  4,  c.  2,  requires  that  every 
notice  of  bail  shall  "mention  the  street  or  place  and  [561]  number  (if  any)  where 
each  of  the  bail  resides;  and  according  to  Tanner  v.  Nash  (I  Price,  400),  the  place  of 
business  of  the  bail  is  a  sufficient  description  of  their  residence.  There  is  no  substantial 
difference  between  the  words  "abode"  and  "residence":  in  Richardson's  Dictionary, 
and  also  in  Walker's,  they  are  defined  as  synonymous  terms.  In  a  case  of  England  v. 
Blackwell,  Erie,  J.,  put  this  construction  on  the  17  &  18  Vict.  c.  36,  s.  1,  and  the 
question  is  now  pending  in  the  Court  of  Queen's  Bench.(i)  He  also  referred  to  Taylor 
v.  The  Crowland  Gas  Company  (11  Exch.  1). 

Lush,  in  support  of  the  rule.  Looking  at  the  object  of  the  Act,  the  word  "  resi- 
dence" is  not  satisfied  by  a  description  of  the  "place  of  business."  The  residence  of 
the  party  giving  the  bill  of  sale  is  also  required  to  be  stated  ;  and  the  evident  intention 
was  that  he  should  be  described  of  the  place  where  he  dwells.  The  Court  of  King's 
Bench  put  their  own  construction  on  their  rule  of  M.  T.  15  Car.  2,  and  said  that  by 
"  place  of  abode,"  they  did  not  mean  the  place  where  the  deponent  slept,  but  where 
he  was  most  usually  to  be  found.  So  with  regard  to  the  indorsement  on  process  of 
the  abode  of  the  attorney,  the  object  was  to  enable  the  party  sued  to  find  the  attorney 
and  pay  him  the  debt ;  and  therefore  the  word  "  abode  "  is  satisfied  by  the  "  place  of 
business  "  of  the  attorney.  The  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  128,  makes 
a  marked  distinction  between  the  place  where  a  defendant  "  dwells  "  and  "  carries  on 
his  business."  In  the  case  of  the  person  giving  the  bill  of  sale,  the  object  of  the 
provision  is  to  let  his  creditors  know  what  goods  are  assigned ;  but  that  object  would 
be  defeated  if  a  person  assigning  the  furniture  of  his  residence  in  the  country  was 
described  as  residing  at  an  office  in  London.  [562]  The  word  "  residence  "  is  used  in 
other  statutes  and  has  received  the  construction  now  contended  for.  By  the  3  &  4 
Wm.  4,  c.  42,  s.  8,  no  plea  in  abatement  for  the  non-joinder  of  a  co-defendant  shall  be 
allowed,  unless  verified  by  an  affidavit  stating  his  "  place  of  residence  "  ;  and  in  May- 
bury  V.  Mudie  (5  C.  B.  283),  it  was  held  that  the  statute  was  not  satisfied  by  a  state- 
ment of  his  "place  of  business."  So  in  Lambe  v.  Smythe  (15  M.  &  W.  433),  it  was  held 
that  the  "  residence  "  mentioned  in  that  statute  means  the  domicile  or  home  of  the 
party.  The  9  &  10  Vict.  c.  66,  s.  1,  provides  that  no  person  shall  be  removed  from 
any  parish  in  which  he  shall  have  resided  for  five  years ;  but  could  it  be  said  that  a 
clerk  who  had  been  five  years  at  a  place  of  business  was  irremoveable  under  that 
statute.  The  term  "residence"  also  occurs  in  the  Reform  Act,  2  Wm.  4,  c.  45,  s.  32, 
and  has  been  held  to  mean  where  a  party  bona  fide  dwells :  Withorn,  AppL,  TJiomas, 
Eesp.  (8  Scott,  N.  R.  783).  In  Rex  v.  The  Inhabitants  of  North  Curry  (4  B.  &  C.  953), 
Bayley,  J.,  speaking  of  the  word  "  resides,"  said  : — "  I  take  it  that  that  word,  where 
there  is  nothing  to  shew  that  it  is  used  in  a  more  extensive  sense,  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps ;  or  where  his  family  or  his  servants  eat, 
drink,  and  sleep."  The  requisitions  of  the  17  &  18  Vict.  c.  36,  must  be  strictly 
complied  with :  Allen  v.  Thompson  (1  H.  &  N.  15),  Hatton  v.  English  (7  E.  &  B.  94). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  are  of  opinion  that  this  rule  should  be  discharged. 
We  delayed  giving  judgment,  because  we  understood  that  the  same  point  was  raised 

(6)  See  post,  p.  563,  note. 
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in  the  Court  of  Queen's  Bench,  and  we  were  desirous  to  avoid  any  difFerence  of  opinion 
between  the  two  Courts.  The  [563]  Court  of  Queen's  Bench  have  considered  (a)  that 
the  purposes  of  this  Act  would  be  better  answered  by  construing  the  word  "  residence  " 
to  mean,  not  the  place  where  a  person  sleeps  but  the  place  where  he  is  chiefly  to  be 
found,  which  in  the  present  case  was  the  place  where  his  employers  carried  on  their 
business.  The  Court  of  Queen's  Bench  having  put  that  construction  on  the  Act,  we 
think  our  decision  ought  to  be  in  accordance  with  theirs,  and  the  rule  therefore  will 
be  discharged.  On  hearing  the  argument  I  had  myself  arrived  at  a  similar  conclusion. 
It  is  true,  there  may  be  occasions  when  we  ought  to  construe  the  word  "  residence  "  as 
meaning  the  place  where  a  man  sleeps,  but  the  word  does  not  necessarily  have  that 
meaning.  The  object  of  the  enactment  was  that  information  should  be  given  where 
the  witness  was  to  be  found,  in  order  that  he  might  answer  any  inquiries  respecting 
the  bill  of  sale.  I  must  guard  against  being  supposed  to  decide  that  the  place  where 
a  person  sleeps  would  not  suffice,  it  is  enough  for  the  present  purpose  to  say  that  the 
description  in  this  case  is  sufficient. 

Bramvvell,  B.  I  am  also  of  opinion  that  the  rule  ought- to  be  discharged.  No 
doubt,  in  ordinary  conversation,  the  word  "  residence  "  means  the  place  where  a  man 
resides;  but  for  certain  purposes  the  word  "abide"  has  received  a  construction 
different  from  its  usual  meaning,  and  the  question  is  whether  we  ought  not  for  similar 
reasons  to  put  the  same  construction  on  the  word  "  residence  "  in  this  act  of  parliament. 
I  am  not  altogether  satisfied  with  the  reasoning,  but  I  think  that  this  is  a  case  in 
which  the  plain  meaning  of  the  word  may  be  varied. 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged. 

[564]  BouLTON  V.  Jones  and  Another.  Nov.  25,  1857. — The  defendants,  who 
had  been  in  the  habit  of  dealing  with  B.,  sent  a  written  order  for  goods  directed 
to  B.  The  plaintiff,  who  on  the  same  day  had  bought  B.'s  business,  executed  the 
order  without  giving  the  defendants  any  notice  that  the  goods  were  not  supplied 
by  B.  Held,  that  the  plaintiff  could  not  maintain  an  action  for  the  price  of  the 
goods  against  the  defendants. 

[S.  C.  27  L.  J.  Ex.  117  ;  3  Jur.  (N.  S.)  1156 ;  6  W.  R.  107.  Discussed,  British  Waggon 
Company  v.  Lea,  1880,  5  Q.  B.  D.  152.  Followed,  Gh-ierson,  Oldham  and  Company, 
Limited  v.  Forbes,  Maxwell  and  Company,  Limited,  1895,  22  Rettie,  812.] 

Action  for  goods  sold.     Plea.     Never  indebted. 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  at  Liverpool,  it  appeared 
that  the  plaintiff  had  been  foreman  and  manager  to  one  Brocklehurst,  a  pipe  hose 
manufacturer,  with  whom  the  defendants  had  been  in  the  habit  of  dealing,  and  with 
whom  they  had  a  running  account.  On  the  morning  of  the  13th  January,  1857,  the 
plaintiff  bought  Brocklehurst's  stock,  fixtures,  and  business,  and  paid  for  them.  In 
the  afternoon  of  the  same  day,  the  defendant's  servant  brought  a  written  order, 
addressed  to  Brocklehurst,  for  three  50-feet  leather  hose  2J  in.  The  goods  were 
supplied  by  the  plaintiff.  The  plaintiffs  book  keeper  struck  out  the  name  of  Brockle- 
hurst and  inserted  the  name  of  the  plaintiff  in  the  order.  An  invoice  was  afterwards 
sent  in  by  the  plaintiff  to  the  defendants,  who  said  they  knew  nothing  of  him.  Upon 
these  facts,  the  jury,  under  direction  of  the  Assessor,  found  a  verdict  for  the  plaintiff, 
and  leave  was  reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them. 

Mellish  having  obtained  a  rule  nisi  accordingly, 

M'Oubrey,  now  shewed  cause.  It  is  not  denied  by  the  defendants  that  the  goods, 
for  the  price  of  which  this  action  is  brought,  were  the  goods  of  the  plaintiff.  No  one 
but  the  plaintiff  could  have  sued  for  the  price  of  them.  By  keeping  the  goods  after 
notice  that  the  plaintiff  was  the  owner,  the  defendants  must  be  taken  to  have  adopted 
the  contract  with  him.  Bickerton  v.  Burrell  (5  M,  &  Sel.  383)  turned  on  the  point 
that  notice  had  not  been  given,  before  action  brought,  that  the  plaintiff  was  the  party 
really  interested.  In  that  case  the  plaintiff  represented  himself  as  agent  for  another 
[565]  person.     In  Humble  v.  Hunter  (12  Q.  B.  310)  the  plaintiff  had  allowed  her  son 

(a)  The  Court  of  Queen's  Bench  delivered  their  judgment  in  the  present  term 
(Nov.  20). 


2  H.  &  N.  566.  RIDD   V.  MOGGRIDGE  233 

to  represent  himself  as  owner.  Here  the  defendant  may  have  known  of  the  change 
of  name  in  the  orders.  In  Rayner  v.  Groie  (16  M.  &  W.  .359)  the  plaintiff  had  repre- 
sented himself  to  be  merely  the  agent,  but,  being  really  the  principal,  he  was  held 
entitled  to  maintain  the  action.     He  referred  also  to  Skinner  v.  Stocks  (4  B.  &  Aid.  437). 

Mellish,  in  support  of  the  rule.  This  is  not  a  case  of  principal  and  agent.  In 
Rayner  v.  Grote  (15  M.  &  W.  359)  there  was  evidence  that,  at  the  time  of  the  delivery 
of  the  first  parcel  of  the  goods,  the  defendant  had  notice  that  the  plaintiff  was  the 
principal.  [Martin,  B.  Here  there  was  some  evidence  of  acceptance,  the  invoice  was 
sent  in  and  the  goods  were  not  returned.]  They  may  have  been  destroyed,  and,  in 
fact,  were  probably  used  at  the  time  they  were  ordered.  No  set-off  could  be  pleaded 
to  the  present  action  in  respect  of  any  debt  which  might  be  due  from  Brocklehurst 
to  the  defendant :  Isberg  v.  Bowden  (8  Exch.  852).  The  question  is  not  to  whom  the 
goods  belonged,  but  with  whom  the  contract  was  made.  Humble  v.  Hunter  (12  Q.  B. 
310)  and  Bickerton  v.  Burrell  (5  M.  &  Sel.  383)  are  authorities  in  favour  of  the 
defendants. 

Pollock,  C.  B.  The  point  raised  is,  whether  the  facts  proved  did  not  shew  an 
intention  on  the  part  of  the  defendants  to  deal  with  Brocklehurst.  The  plaintiff,  who 
succeeded  Brocklehurst  in  business,  executed  the  order  without  any  intimation  of  the 
change  that  had  taken  place,  and  brought  this  action  to  recover  the  price  of  the  goods 
supplied.  It  is  a  rule  of  law,  that  if  a  person  intends  to  contract  with  A.,  B.  cannot 
give  himself  any  right  under  it.  Here  the  order  in  writing  was  given  to  [566] 
Brocklehurst.  Possibly  Brocklehurst  might  have  adopted  the  act  of  the  plaintiff  in 
supplying  the  goods,  and  maintained  an  action  for  their  price.  But  since  the  plaintiff 
has  chosen  to  sue,  the  only  course  the  defendants  could  take  was  to  plead  that  there 
was  no  contract  with  him. 

Martin,  B.  I  am  of  the  same  opinion.  This  is  not  a  case  of  principal  and  agent. 
If  there  was  any  contract  at  all,  it  was  not  with  the  plaintiff.  If  a  man  goes  to  a  shop 
and  makes  a  contract,  intending  it  to  be  with  one  particular  person,  no  other  person 
can  convert  that  into  a  contract  with  him. 

Bramwell,  B.  The  admitted  facts  are,  that  the  defendants  sent  to  a  shop  an 
order  for  goods,  supposing  they  were  dealing  with  Brocklehurst.  The  plaintiff,  who 
supplied  the  goods,  did  not  undeceive  them.  If  the  plaintiff  were  now  at  liberty  to 
sue  the  defendants,  they  would  be  deprived  of  their  right  of  set-off  as  against  Brockle- 
hurst. When  a  contract  is  made,  in  which  the  personality  of  the  contracting  party 
is  or  may  be  of  importance,  as  a  contract  with  a  man  to  write  a  book,  or  the  like,  or 
where  there  might  be  a  set-off,  no  other  person  can  interpose  and  adopt  the  contract. 
As  to  the  difficulty  that  the  defendants  need  not  pay  anybody,  I  do  not  see  why  they 
should,  unless  they  have  made  a  contract  either  express  or  implied.  1  decide  the 
case  on  the  ground  that  the  defendants  did  not  know  that  the  plaintiff  was  the  person 
who  supplied  the  goods,  and  that  allowing  the  plaintiff  to  treat  the  contract  as  made 
with  him  would  be  a  prejudice  to  the  defendants. 

Channell,  B.  In  order  to  entitle  the  plaintiff  to  recover  he  must  shew  that  there 
was  a  contract  with  himself.  The  order  was  given  to  the  plaintiff's  predecessor  in 
business.  The  plaintiff  executes  it  without  notifying  to  the  defendants  [567]  who  it 
was  who  executed  the  order.  When  the  invoice  was  delivered  in  the  name  of  the 
plaintiff,  it  may  be  that  the  defendants  were  not  in  a  situation  to  return  the  goods. 

Rule  absolute. 


E.IDD  V.  Betty  Moggridge,  Executrix  of  William  Moggridge.  Nov.  18,  1857.— To 
a  plea  of  the  Statute  of  Limitations  in  an  action  on  a  promissory  note,  the  plaintiff 
replied  that  the  note  was  made  by  the  defendant  jointly  with  one  T.  P.,  and  that 
within  six  years  before  suit  T.  P.  paid  the  plaintiff"  interest  on  the  note.  Held, 
that,  assuming  the  payment  to  have  been  made  before  the  passing  of  19  &  20 
Vict.  c.  97,  the  replication  was  bad  on  general  demurrer. 

Declaration  on  a  promissory  note  made  by  William  Moggridge,  the  defendant's 
testator,  for  301.  with  interest  at  the  rate  of  4  per  cent,  per  annum,  payable  on 
demand. 

Plea.     That  the  cause  of  action  did  not  accrue  within  six  years  before  suit. 

Replication.     That  the  promissory  note  was  made  by  the  said  William  Moggridge 
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jointly  with  one  Thomas  Perkins,  and  that  within  the  period  of  six  years  next  before 
this  suit,  and  in  the  lifetime  of  William  Moggridge,  Thomas  Perkins  paid  the  plaintiff 
interest  upon  the  said  promissory  note. 

Eejoinder.  That  the  following  is  a  copy  of  the  said  note  and  the  signatures 
thereto :— "February  1st,  1849.  I  promise  to  pay  unto  Mary  Red,  younger,  of  Burn 
Street,  or  order,  on  demand,  the  sum  of  301.,  with  interest  at  the  rate  of  4  per  cent, 
per  annum,  value  received.  As  witness  my  hand  this  1st  day  of  February,  1849. 
Thomas  Perkins,  William  Moggridge."  And  the  defendant  says  that  the  said  William 
Moggridge  made  and  signed  the  said  note  only  as  a  surety  for  Thomas  Perkins,  and 
did  not  himself  receive  any  value  or  consideration,  or  benefit,  for  making  or  signing 
the  same,  and  did  not,  at  any  time,  authorize  the  said  Thomas  Perkins  to  pay,  nor 
did  the  said  Thomas  Perkins  pay,  any  of  the  said  interest  on  behalf  of  him  the  said 
William  Moggridge. 

Demurrer  and  joinder. 

[568]  Phipson,  in  support  of  the  demurrer.  The  rejoinder  is  bad.  The  note  is 
a  joint  and  several  note :  March  v.  JVard,(a)  Clerk  v.  Blackstock  (Holt's  N.  P.  C.  474), 
Regina  v.  Silkstone  (per  Wightman,  J.)  (2  Q.  B.  525),  Sayer  v.  Chaytor  (1  Lutw.  695), 
and  Byles  on  Bills,  p.  6.  [Pollock,  C.  B.  Can  the  note  be  treated  as  both  joint  and 
several  ?  Looking  at  the  grammatical  construction,  it  would  appear  to  be  the  several 
note  of  each.]  Payment  by  a  joint  maker  takes  the  case  out  of  the  statute  :  Burleigh 
V.  Stott  (8  B.  &  C.  36),  Wyatt  v.  Ilodson  (8  Bing.  309),  Channell  v.  Ditchburn  (5  M.  & 
W.  494).  As  against  the  defendant,  the  payment  must  be  taken  to  have  been  before 
the  passing  of  the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  97.  No  time 
being  stated  in  the  rejoinder,  it  must  be  taken  most  strongly  against  the  defendant. 
[Bramwell,  B.  The  defendant  has  a  right  to  say  the  same  as  to  the  replication.]  The 
Court  suggested  that  the  case  should  stand  over,  and  the  pleadings  be  amended  by 
alleging  when  the  payment  did  take  place.] 

Aspland,  for  the  defendant.  There  is  another  objection  to  the  replication ;  it  is 
bad  as  only  stating  evidence  from  which  a  promise  may  or  may  not  be  inferred.  Part 
payment  does  not  necessarily  take  a  debt  out  of  the  statute  :  Waugh  v.  Cope  (6  M.  & 
W.  824).  [Watson,  B.,  referred  to  Wamman  v.  Kynman  (1  Exch.  118).  Pollock,  C.  B. 
If  the  part  payment  is  made  under  circumstances  which  shew  that  it  is  an  acknow- 
ledgment that  more  is  due,  a  promise  may  be  presumed,  but  it  is  necessary  that  the 
circumstances  should  be  submitted  to  the  jury.]  Part  payment  does  not  operate  as 
a  bar  to  the  Statute  of  Limitations  as  a  matter  of  law,  and  accordingly  [569]  in  Hollis 
v.  Palmer  (2  Bing.  N.  C.  713),  where  the  payment  of  interest  was  alleged  in  the 
declaration,  for  the  purpose  of  taking  a  case  out  of  the  statute,  it  was  held  that  the 
declaration  disclosed  only  evidence  of  a  cause  of  action,  and  not  any  actual  cause  of 
action  that  was  not  barred  by  a  plea  of  the  Statute  of  Limitations  in  the  usual  form. 
[Bramwell,  B.  If  this  case  had  arisen  shortly  after  the  passing  of  the  21  Jac.  1,  c.  16, 
s.  3,  payment  would  have  been  held  an  insufficient  answer.  However,  the  Courts 
first  held  that  a  new  promise  might  be  a  fresh  cause  of  action  within  the  six  years ; 
then  that  an  acknowledgment  or  payment  might  be  sufficient  as  evidence  from  which 
a  promise  might  be  implied.  But  nothing  is  sufficient  unless  a  fresh  promise  is  inferred, 
and  that  inference  we  cannot  draw.] 

Per  Curiam.  The  replication  is  clearly  insufficient.  The  plaintiff  had  better 
amend  by  taking  issue  on  the  plea. 

Leave  to  amend  accordingly,  otherwise  judgment  for  the  defendants. 

Barnes  v.  Braithwaite  and  Nixon.  Nov.  4,  1857.— Where  a  party  to  an  arbitra- 
tion is  compelled  to  pay  to  a  lay  arbitrator  an  exorbitant  sum  in  order  to  take 
up  the  award,  he  may  maintain  an  action  for  money  had  and  received  to  recover 
the  excess  beyond  what  is  a  proper  remuneration  for  the  arbitrator's  services. 

Declaration  for  money  had  and  received.     Plea :  Never  indebted. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term, 
the  following  facts  were  admitted  : — The  plaintiff  having  brought  an  action  against  one 

(a)  1  Peake,  N.  P.  C.  130.  Pollock,  C.  B.,  pointed  out  that  this  case  is  no 
authority. 


2H.  &N.  570.  DA  VIES    V.   UNDERWOOD  235 

Hayward,  the  cause  was  referred  to  the  defendants,  who  were  civil  engineers.  The 
defendants  proceeded  with  the  reference,  which  resulted  in  an  award  in  favour  of  the 
plaintiff"  for  1081.  The  plaintiff  in  order  to  take  up  the  award  was  compelled  to  pay 
to  the  defendants  4361.  Os.  9d.  The  Master,  on  taxation  of  the  plaintiff's  costs  of  the 
reference  and  award,  ultimately  struck  off  from  the  arbitra-[570]-tors'  fees  the  sum  of 
2391. ;  (a)  and  for  this  sum  the  present  action  was  brought,  the  defendants  having 
refused  to  refund  the  amount.  The  defendants'  counsel  objected  that,  under  the 
circumstances  al)ove  stated,  no  action  would  lie  against  the  arbitrators.  The  learned 
Judge  directed  a  verdict  for  the  plaintifl'  with  liberty  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion  that  the  action  was  not 
maintainable. 

Lush  now  moved  accordingly,  and  contended  that  the  action  would  not  lie. 

Watson,  C  This  Court,  in  the  case  of  lie  Coombs  (4  Exch.  839),  intimated  a  strong 
opinion  that  under  such  circumstances  an  action  was  maintainable ;  and  in  Fernley  v. 
Branson  (29  L.  J.  Q.  B.  178),  a  County  Court  Appeal,  heard  before  Wightman,  J., 
and  Erie,  J.,  that  doctrine  was  acted  upon. 

Lush  requested  time  to  consider  the  cases,  and  afterwards  admitted  that  he  was 
not  entitled  to  a  rule. 

Kule  refused. 


Davies  v.  Underwood.  Nov.  20,  1857. — The  defendant,  an  under-lessee,  who  had 
covenanted  with  the  plaintiff,  his  lessor,  to  keep,  and  at  the  expiration  or  sooner 
determination  of  the  term,  to  leave  and  deliver  up  the  premises  in  repair,  allowed 
them  to  become  out  of  repair.  While  they  remained  in  this  condition,  the 
plaintiff  having  committed  a  forfeiture  by  nonpayment  of  rent,  the  superior 
landlord  brought  ejectment,  and  evicted  the  plaintiff  and  defendant.  Held,  that 
the  plaintiff  was  entitled  to  recover  against  the  defendant  substantial  damages 
for  the  non-repair  of  the  premises. 

[S.  C.  27  L.  J.  Ex.  113;  3  Jur.  (N.  S.)  1223;  6  W.  E.  105.  Referred  to,  Williams 
V.  Williams,  1874,  L.  K.  9  C.  P.  666;  Marga^i  v.  Hardt/,  1886,  17  Q.  B.  D.  780; 
Joijner  v.  Weeks,  [1891]  2  Q.  B.  31.] 

Covenant.  The  declaration  stated  that  on  the  25th  of  April,  1842,  by  indenture 
between  the  plaintiff  and  defendant,  the  plaintiff  let  to  the  defendant  a  piece  of  [571] 
ground  with  the  messuage  thereon  erected,  &c.,  to  hold  for  21  years  from  Lady  Day 
1842;  and  that  the  defendant  covenanted  with  the  plaintiff  that  the  defendant,  his 
executors,  &c.,  would  at  his  and  their  own  costs  and  charges,  from  time  to  time  and 
at  all  times  during  the  term,  well  and  sufficiently  uphold,  support,  sustain,  &c.,  amend 
and  keep  in  good  order  and  condition  the  messuage,  &c.,  with  all  proper  reparations, 
&c. ;  and  the  said  premises  being  in  all  things  well  and  sufficiently  repaired,  upheld, 
supported,  &c.,  should,  and  would  at  the  end  or  other  sooner  determination  of  the  term 
thereby  granted,  peaceably  and  quietly  leave,  surrender  and  yield  up  to  the  plaintiff  his 
executors,  &c.  Averment :  that  the  defendant  entered  and  was  possessed  for  the 
term.  Breach :  that  the  defendant  did  not  during  the  term  well  and  sufficiently 
repair,  &c. ;  but  permitted  the  demised  premises  to  become  ruinous,  &c.,  for  want  of 
needful  repair. 

Pleas.  First,  that  the  defendant  did  repair.  Secondly,  that  after  the  making  of 
the  indenture  and  before  the  breaches,  one  Arthur  Wells,  who  was  entitled  as  against 
the  plaintiff  and  defendant  to  the  possession  of  the  premises,  by  reason  of  certain 
breaches  by  the  plaintiff  of  certain  covenants  entered  into  by  him  before  the  making 
of  the  said  indenture,  in  a  certain  lease  under  which  the  plaintiff  held  the  premises, 
commenced  an  action  of  ejectment  against  the  plaintiff  and  one  Paxon,  for  the  recovery 
thereof  in  the  Court  of  Queen's  Bench  :  that  it  was  adjudged  that  A.  Wells  should 
recover  possession,  &c.,  that  thereupon,  before  the  breaches  of  covenant  in  the  declara- 
tion mentioned,  A.  Wells  caused  a  writ  of  habere  facias  possessionem  to  issue,  &c., 
which  was  delivered  to  the  sheriff,  ,&c. ;  and  under  and  by  virtue  of  which  writ 
possession  of  the  said  premises  was  given  by  the  sheriff  to  A,  Wells,  and  the  defen- 

(a)  See  Barnes  v.  Hayward,  1  H.  &  N.  742. 
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dant  and  the  plaintiff  were  evicted,  [572]  &c. ;  and  the  possession  and  all  the  estate, 
&c.,  of  the  plaintiff  and  of  the  defendant  in  the  premises  thereby  ended  and  determined. 

The  plaintiff  replied,  taking  issue  on  the  pleas ;  and  also  new  assigned  breaches  of 
covenant  before  the  determination  of  the  term. 

The  defendant  traversed  the  breaches  mentioned  in  the  new  assignment.  Where- 
upon issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term, 
it  appeared  that  in  May,  1839,  one  Filor  demised  the  premises  in  question  to  the 
plaintiff  for  72  years  at  the  yearly  rent  of  421.  10s.  In  1842  the  plaintiff  demised 
the  same  premises  to  the  defendant  for  2 1  years  at  the  yearly  rent  of  501.,  subject  to 
the  covenants  mentioned  in  the  declaration.  In  1848  the  defendant  assigned  to  one 
Parker,  who  in  the  same  year  assigned  to  Paxon.  In  March,  1855,  the  rent  being 
in  arrear.  Wells,  in  whom  Filor's  interest  as  reversioner  under  the  lease  of  1839  had 
become  vested,  brought  an  action  of  ejectment  against  the  plaintiff  and  Paxon  the 
tenant  in  possession,  for  nonpayment  of  rent  under  the  lease  of  1839.  At  this  time 
the  premises  were  in  a  bad  state  of  repair.  Upon  these  facts  the  learned  Judge 
directed  a  verdict  for  the  plaintiff  with  nominal  damages,  giving  him  leave  to  move 
to  enter  a  verdict  for  an  agreed  sum  of  401.,  if  the  Court  should  be  of  opinion  that  he 
was  entitled  to  substantial  damages. 

Petersdorff  having  obtained  a  rule  nisi  accordingly, 

Overend  and  Dowdeswell  now  shewed  cause.  It  is  not  disputed  that,  where  there 
is  a  continuing  reversion,  the  reversioner  may,  at  any  time  during  the  term,  sue  for  the 
breach  of  a  covenant  to  repair,  and  the  damages  will  be  the  diminution  in  value  of 
the  reversion.  In  Clow  v.  Brog-lblZyden  (2  Man.  &  G.  39),  the  term  was  determined 
partly  at  least  by  the  act  of  the  defendants.  In  the  present  case  the  reversion  was 
destroyed  by  the  act  of  the  plaintiffs.  The  diminution  in  value  of  the  reversion  is  the 
real  measure  of  damages:  Smith  v.  Peat  (9  Exch.  161),  Turner  v.  Lamb  (14  M.  &  W. 
412).  The  reversion  could  not  have  been  sold  for  anything  at  all,  the  lease  having 
been  avoided  by  reason  of  the  breach  of  other  covenants  to  which  the  defendant  was 
no  party.  It  is  as  if  the  premises  had  been  built  on  a  cliff  which  fell  into  the  sea. 
[Channell,  B.  Suppose  A.  lets  premises  to  B.  who  lets  them  at  an  improved  rent,  if 
his  tenant  allows  the  premises  to  be  out  of  repair,  B.  may  choose  rather  to  forfeit  his 
interest  than  pay  his  rent  and  go  to  the  expence  of  repairing.]  If  the  defendant  had 
repaired  and  the  term  had  not  been  forfeited,  he  would  have  had  the  benefit  of  the 
money  laid  out  by  him  during  the  remainder  of  the  term.  The  damage  should  have 
been  specially  stated  in  the  declaration.  They  also  referred  to  Marriott  v.  Cotton 
(2  C.  &  K.  553),  Brierly  v.  Kendall  (17  Q.  B.  937),  HosUng  v.  Phillips  (3  Exch.  168). 

Petersdorff  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  This  case 
is  distinguishable  from  the  supposed  case  of  the  demised  premises  being  destroyed  by 
a  convulsion  of  nature,  as  by  falling  into  the  sea  or  being  swallowed  up  and  lost, 
because  there  the  original  lessor  could  not  maintain  an  action  of  covenant  against  his 
lessee,  and  therefore  such  lessee  would  have  no  right  of  action  against  his  underlessee. 
That  does  not  apply  here,  because  the  superior  landlord  has  a  right  of  action  on  the 
[574]  covenant  to  leave  and  deliver  up  in  repair,  as  well  as  a  remedy  by  ejectment. 
And  as  the  intermediate  landlord  is  liable  to  make  good  the  defects  in  the  premises, 
he  may  indemnify  himself  by  this  action  beforehand. 

Bramwell,  B.  It  is  said  that  the  plaintiff  is  not  entitled  to  recover  substantial 
damages.  It  would  be  very  remarkable  if  he  could  not.  Then  it  is  said  that  the 
special  damage  should  be  stated  in  the  declaration ;  but  that  could  not  have  been 
done  since  it  arises  from  the  nonperformance  of  the  plaintiff's  covenant  which  is  not 
identical  with  that  of  the  defendant.  The  criterion  of  damage  mentioned  by  Mr. 
Overend  is  a  very  good  test,  but  not  the  only  test  of  the  damages  to  be  recovered. 
Then  a  case  was  suggested  of  a  man  being  under  a  covenant  to  repair  a  house,  but 
not  to  rebuild  it  if  it  should  be  burnt  down.  If  in  such  a  case  the  house  should  be 
burnt  down  when  out  of  repair,  I  should  say  that  no  action  could  be  maintained  by 
the  lessor  on  the  covenant  to  repair,  because  he  would  have  sustained  no  damage. 
Here,  however,  the  premises  when  delivered  up  to  the  ground  landlord  were  worth 
40],  leas  than  they  would  have  been  if  in  proper  repair. 

Watson,  B.  I  am  of  the  same  opinion.  The  great  object  of  a  covenant  of  this 
sort  is  not  to  put  money  into  the  pockets  of  a  lessor,  but  to  enforce  the  performance 
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of  the  acts  stipulated  for.  The  damages  recovered  are  usually  such  as  are  sufficient 
to  put  the  premises  into  repair.  As  a  matter  of  fact,  it  is  never  proved  in  evidence 
to  what  extent  the  reversion  is  damaged.  The  entry  for  nonpayment  of  rent  does 
not  affect  the  case  in  any  way. 

Channell,  B.,  concurred. 

Rule  absolute. 

[575]  Hudson  and  Others  v.  Baxendale  and  Others.  Nov.  19,  1857. — Where 
goods  have  been  tendered  by  a  carrier  to  a  consignee  and  refused  by  him,  there 
is  no  rule  of  law  that  the  carrier  must  give  notice  of  such  refusal  to  the  consignor  : 
he  is  only  bound  to  do  what  is  reasonable.  Semble,  that  whether  the  circum- 
stances of  the  case  make  it  reasonable  that  the  carrier  should  give  such  notice,  is 
a  question  for  the  jury.  A  carrier  is  not  responsible  for  leakage  arising  from  an 
imperfection  in  the  bung  of  a  cask  entrusted  to  him  to  be  carried,  and  not  caused 
by  any  negligence  or  omission  on  his  part. 

[S.  C.  27  L.  J.  Ex.  93 ;  6  W.  E.  83.     Referred  to.  Great  Western  Railway  v.  Crmmh, 

18.58,  3  H.  &N.  189.] 

The  first  count  of  the  declaration  stated,  that  the  defendants  were  common  carriers 
of  goods  for  hire  from  London  to  Brecon  in  South  Wales,  and  the  plaintiffs  delivered 
to  the  defendants  as  such  common  carriers,  at  London,  and  they  received  of  the 
plaintiffs  as  such  carriers  a  puncheon  containing  gin  of  the  plaintiffs,  to  be  carried  by 
the  defendants  from  London  to  Brecon  and  there  to  be  delivered  by  them  for  the 
plaintiffs,  for  hire :  Yet  the  defendants,  although  a  reasonable  time  for  that  purpose 
had  elapsed,  had  not  yet  delivered  the  goods  aforesaid  for  the  plaintiffs  at  Brecon, 
and  in  fact  by  their  carelessness  and  negligence,  while  the  goods  were  in  their 
possession  for  the  purpose  aforesaid,  a  great  part  of  the  gin  in  the  said  puncheon 
became  and  was  lost  to  the  plaintiffs.  The  third  count  stated,  that  in  consideration 
that  the  plaintiffs,  at  the  defendants'  request,  delivered  to  them  certain  goods  of  the 
plaintiffs  to  be  carried  by  the  defendants  from  London  to  Brecon,  and  there  to  be 
delivered  by  the  defendants  to  one  Thomas  Webb  for  the  plaintiffs,  for  hire,  the 
defendants  promised  the  plaintiffs  that  in  case  the  said  Thomas  Webb  should  refuse 
to  receive  the  said  goods,  whereby  the  same  should  remain  undelivered,  the  defendants 
would  give  due  notice  of  such  refusal  and  non-delivery  to  the  plaintiffs,  and  would 
take  due  and  proper  care  of  the  said  goods  until  such  notice  should  have  been  given. 
And  although  the  plaintiffs  then  delivered  to  the  defendants,  and  they  then  received 
the  said  goods  for  the  purpose  aforesaid,  and  the  defendants  then  accordingly 
carried  the  said  goods  to  Brecon  and  there  offered  to  the  said  Thomas  [576]  Webb  to 
deliver  the  said  goods  to  him,  and  he  refused  to  receive  the  same  of  the  defendants 
whereby  the  same  remained  undelivered  :  Yet  the  defendants  did  not  give  due  notice 
of  such  refusal  or  non-delivery  to  the  plaintiffs,  nor  take  due  or  proper  care  of  the  said 
goods  until  such  notice  was  given,  but  made  default  therein ;  and  by  reason  thereof  a 
great  part  of  the  said  goods  became  and  was  lost  to  the  plaintiffs. 

Pleas  (inter  alia)  to  first  count.     First :  Not  guilty. 

Thirdly  :  that  the  said  part  of  the  said  goods  in  the  first  count  mentioned  was  not, 
nor  was  any  part  thereof,  lost  to  the  plaintiffs  by  the  carelessness  or  negligence  of  the 
defendants  as  in  that  count  alleged. 

To  the  third  count.  That  defendants  did  not  promise  as  alleged.  Upon  which 
issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term, 
it  appeared  that  in  July  1854,  the  plaintiffs,  who  were  wine  and  spirit  merchants  in 
London,  received,  through  their  traveller,  an  order  for  a  small  cask  of  gin  from  a 
customer  named  Webb,  who  kept  an  inn  at  Brecon  in  Wales.  On  the  27th  July  the 
plaintiffs  delivered  to  the  defendants,  who  were  carriers,  a  puncheon  of  gin,  containing 
98  gallons,  to  be  carried  from  London  to  Brecon,  directed  "  Mr.  Webb,  George  Inn, 
Brecon,  Wales."  The  defendants  carried  the  puncheon  of  gin  to  Newport,  where 
they  delivered  it  to  the  Moderator  Boat  Company,  who  conveyed  it  by  canal  to  Brecon. 
The  puncheon  was  tendered  to  Webb,  the  consignee,  at  Brecon,  but  he  refused  to 
receive  it  on  the  ground  that  it  was  a  larger  cask  than  he  had  ordered.  The  puncheon 
was  then  placed  in  the  warehouse  of  one  Morris,  an  agent  of  the  Moderator  Boat 
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Company,  where  it  remained  until  the  following  October,  when  the  plaintiffs'  traveller, 
again  visiting  Brecon,  found  that  Webb  had  refused  to  receive  it.  On  gauging  the 
cask  [577]  it  was  found  that,  either  from  leakage  or  depredation,  there  was  a  deficiency 
of  more  than  twenty-five  gallons  of  gin.  There  was  very  little  evidence  as  to  the 
condition  of  the  cask,  or  that  the  bung  was  secure  at  the  time  the  cask  was  delivered 
to  the  defendants,  or  when  it  was  tendered  to  Webb.  But  the  cask  was  a  new  one, 
and  it  was  shewn  that  the  defendants  were  in  the  habit  of  rejecting  packages  tendered 
to  them  to  be  carried  if  in  bad  order.  No  notice  was  given  to  the  plaintiffs  that  there 
was  anything  wrong  about  this  cask.  But  a  witness  named  Frost,  a  person  in  the 
employ  of  the  Moderator  Boat  Company,  stated,  that  when  he  received  the  puncheon 
from  the  defendants  at  Newport,  to  the  best  of  his  belief  it  was  not  full  and  was  leaky, 
and  that  he  had  made  the  following  entry  respecting  it  in  a  book  of  the  defendants ; 
"  Not  full  and  leaky  at  the  bung."  The  plaintiffs'  counsel  tendered  evidence  to  prove 
that  when  goods  are  refused  by  the  consignee,  it  is  the  usage  of  carriers  to  give  notice 
thereof  to  the  consignor,  but  the  learned  Judge  having  refused  to  receive  the  evidence, 
it  was  withdrawn. 

It  was  submitted  on  behalf  of  the  defendants,  that  under  these  circumstances,  they 
were  not  responsible.  The  learned  Judge  told  the  jury  that  it  was  not  the  duty  of  a 
carrier,  under  all  circumstances,  to  give  notice  to  the  consignor  of  the  consignee's 
refusal  to  receive  the  goods,  but  that  he  was  only  bound  to  do  what  was  reasonable ; 
and  his  lordship  left  it  to  the  jury  to  say  whether  what  the  defendants  had  done  was 
reasonable,  with  reference  to  all  the  circumstances.  His  lordship  also  told  the  jury 
that  the  defendants  were  responsible  for  any  loss  which  arose  from  their  negligence 
between  London  and  Brecon ;  that  after  the  consignee  had  refused  to  receive  the 
puncheon  they  were  bound  to  put  it  in  a  place  of  safety,  but  that  they  were  not 
responsible  for  any  loss  which  occurred  while  the  cask  was  in  Morris's  [578]  warehouse, 
if  it  arose  from  leakage ;  nor  were  they  responsible  for  loss  on  the  journey,  if  it  arose 
from  one  of  those  incidents  to  which  a  cask  is  liable  :  that  if  the  jury  did  not  think  it 
was  made  out  to  their  satisfaction  that  the  loss  occurred  while  the  cask  was  in  the 
defendants' possession,  they  were  not  responsible.  The  jury  having  found  a. verdict 
for  the  defendants, 

J.  Brown,  in  the  present  term,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds : — 
That  the  learned  Judge  rejected  the  evidence  offered  to  prove  a  usage  to  give  notice 
of  the  refusal  of  goods  by  the  consignee  :  that  the  learned  Judge  should  have  directed 
the  jury  that  it  was  the  defendants'  duty  to  give  notice  to  the  consignor  of  the 
consignee's  refusal  to  receive  the  goods :  that  the  learned  Judge  misdirected  the  jury 
in  telling  them  that  the  defendants  were  not  liable  for  leakage,  during  the  transit,  by 
accident,  or  unless  the  leakage  arose  from  their  negligence  :  that  the  learned  Judge 
should  have  directed  the  jury  that  the  defendants  were  liable  for  leakage  in  the  course 
of  the  transit,  unless  the  loss  arose  from  the  plaintiffs'  negligence  or  default. 

Wilde  and  C.  Pollock  now  shewed  cause.  First,  evidence  of  the  usage  of  carriers 
to  give  notice  to  the  consignor  of  the  refusal  of  the  consignee  to  receive  the  goods, 
was  properly  rejected.  Secondly,  as  a  matter  of  law,  a  carrier  is  not  bound  to  give 
any  such  notice.  His  duty  is,  "  safely  and  securely  to  carry  the  goods  to  their  place 
of  destination  and  there  deliver  to  them  in  a  reasonable  time,  and  in  a  reasonable 
manner : "  Story  on  Bailments,  §  509 :  Stephenson  v.  Haii  (4  Bing.  476).  If  the 
consignee  refuses  to  receive  the  goods,  the  carrier  is  bound  to  put  them  in  a  place  of 
safety,  and  having  done  so  his  responsibility  ceases.  In  Story  on  Bailments,  §  537,  it 
is  said: — "If  a  [579]  carrier  between  A.  and  B.  receives  goods  to  be  carried  from 
A.  to  B.,  and  thence  to  be  forwarded  by  a  distinct  conveyance  to  C. ;  as  soon  as  he 
arrives  with  the  goods  at  B.  and  deposits  them  in  his  warehouse  there,  his  responsi- 
bility as  carrier  ceases ;  for  that  is  the  terminus  of  his  duty  as  such.  He  then  becomes, 
as  to  the  goods,  a  mere  warehouseman  undertaking  for  their  further  transportation." 
To  hold  that  a  carrier  continues  liable  after  he  has  tendered  the  goods  to  the  consignee 
and  deposited  them  in  a  place  of  safety,  would  subject  him  to  risk  from  the  misconduct 
of  parties  over  whom  he  has  no  control.  Moreover,  the  third  count  does  not  allege 
any  common  law  duty  of  carriers  to  give  notice  to  the  consignor  of  the  refusal  of  the 
consignee  to  receive  the  goods,  but  it  is  founded  on  a  contract  by  the  defendants  to  do 
so,  and  no  such  contract  was  proved.  In  Crouch  v.  The  Great  Wedeim  Railway  Company 
(ante,  p.  491),  it  was  never  suggested  that  it  was  the  duty  of  the  carrier  to  give  the 
consignor  notice.     Thirdly,  the  learned  Judge  properly  directed  the  jury  that  the 
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defendants  were  not  liable  for  leakage,  during  the  transit,  unless  it  arose  from  their 
negligence.  A  carrier  is  not  liable  for  accidents  arising  from  the  inherent  defects  of 
the  matters  intrusted  to  him  to  be  carried,  of  which  he  has  no  notice.  Thus  in 
Stewart  v.  Crawley  (2  Stark.  323),  where  a  carrier  was  held  liable  for  the  loss  of  a  dog 
tied  with  a  string,  Lord  Ellenborough  said  that  "  the  case  was  not  like  that  of  the 
delivery  of  goods  imperfectly  packed,  since  in  such  case  the  defect  was  not  visible." 
If  the  loss  arose  through  bad  packing  to  which  the  defendants'  attention  was  not 
called,  they  are  not  responsible. 

J.  Brown  and  Holl,  in  support  of  the  rule.  First,  the  evidence  as  to  the  usage 
was  improperly  rejected.  [Pollock,  [580]  C.  B.  The  evidence  was,  in  fact,  not 
pressed.]  Secondly,  it  was  the  defendants'  duty,  as  a  matter  of  law,  to  give  notice 
to  the  consignor  that  the  goods  had  been  rejected  by  the  consignee.  [Pollock,  C.  B. 
That  cannot  be  laid  down  as  a  rule  universally  applicable.  For  instance,  it  cannot 
apply  where  a  package  is  delivered  to  a  carrier  without  any  information  as  to  the 
person  from  whom  it  comes.]  No  doubt  in  such  a  case  the  carrier  would  be  excused. 
But  in  ordinary  cases,  where  a  consignor  sends  goods  which  are  perishable,  or  which, 
as  spirits,  are  liable  to  depredation,  as  a  matter  of  law,  if  the  consignee  refuses  to 
accept  them,  some  notice  should  be  given  to  the  consignor.  In  Story  on  Agency, 
§  208,  it  is  said  : — "  It  is  the  duty  of  agents  to  keep  their  principals  apprised  of  their 
doings  and  to  give  them  notice  within  a  reasonable  time  of  all  such  facts  and  circum- 
stances as  may  be  important  to  their  interests  ;  and  if  by  neglect  of  the  agent  the 
principal  suffers  a  loss,  he  is  entitled  to  be  indemnified  by  the  agent."  Upon  the 
principle  now  contended  for,  it  was  held  in  Callander  v.  Oelricks  (5  Bing.  N.  C.  59)  that 
an  insurance  broker  employed  to  effect  an  insurance  was  bound  to  give  notice  to  his 
employers,  in  case  of  failure  to  accomplish  the  end  in  view.  At  least  it  was  the  duty 
of  the  defendants  to  take  reasonable  care  of  the  goods  after  the  refusal  of  the  consignee 
to  accept  them.  It  may  happen  that  a  carrier  is  unable  to  deliver  the  goods,  and  the 
consignee  cannot  give  notice  to  the  consignor  that  he  has  rejected  them  ;  as,  for 
instance,  if  the  goods  are  misdirected.  A  carrier  is  entitled  to  charge  the  consignor 
for  warehouse-room,  if  he  keeps  the  goods  after  the  refusal  of  the  consignee  to  accept 
them  ;  (b)  but  can  it  be  contended  that  the  carrier  may  keep  the  goods  as  long  as  he 
[581]  pleases,  without  giving  notice  to  the  consignor,  and  charge  him  during  all  that 
time  for  warehouse-room  ?  [Bramwell,  B.  It  is  clear  that  the  defendants  had  a  right 
to  warehouse  the  goods  at  Brecon  :  Crouch  v.  The  Great  IFestern  Railway  Company 
(ante,  p.  491).]  The  defendants  were  liable  for  the  loss  that  arose  during  theti-ansit, 
unless  they  could  shew  that  the  loss  arose  from  circumstances  which  exempted  them 
from  liability.  Leakage  is  amongst  the  various  contingencies  for  which  a  carrier  is 
liable:  Phillips  v.  Clark  (2  C.  B  N.  S.  156).  After  the  defendants  had  notice  of  the 
leak,  it  was  their  duty  to  have  had  it  stopped  :  Peck  v.  Evans  (16  East,  244).  In  Dale 
V  Hall  (1  Wils.  281),  it  is  laid  down  that  "  everything  is  negligence  in  a  carrier  that 
the  law  does  not  excuse,  and  he  is  answerable  for  goods  the  instant  he  receives  them 
into  his  custody,  and  in  all  events  except  they  happen  to  be  damaged  by  the  act  of 
God  or  the  King's  enemies."  The  learned  Judge  should  have  told  the  jury  that,  if 
the  loss  arose  from  an  accident  in  the  transit,  the  defendants  were  liable.  They  also 
referred  to  Trent  and  Mersey  Navigation  Company  v.  fFood  (4  Doug.  287). 

Bramwell  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  If  the  learned 
Judge  had  said  that  the  defendants  were  only  liable  for  negligence,  that  would  have 
been  a  misdirection.  But  that  is  not  the  effect  of  the  summing  up.  The  substance 
of  it  is,  that  if  the  damage  arose,  while  the  defendants  held  the  goods  as  carriers,  they 
are  liable.  Next,  Mr.  Brown  contended  that  there  was  negligence,  on  the  part  of 
the  defendants,  in  not  giving  notice  to  the  consignor  of  the  refusal  of  the  package,  as 
well  as  in  not  taking  precautions  against  the  leak.  The  true  rule  is,  that  when  a 
consignee  refuses  to  accept  a  parcel  tendered  to  him  by  a  carrier,  the  carrier  must 
conduct  himself  as  [582]  a  reasonable  man  would  do  with  reference  to  it.  I  doubt  if 
a  consignor  has  a  right  to  impose  on  a  carrier  the  burden  of  doing  any  thing  after 
he  has  tendered  the  goods.  But  assuming  that  he  has,  it  is  sufficient  if  the  carrier 
does  what  is  reasonable.     It  was  urged  that  the  carrier  must  inform  the  consignor  if 

(b)  On  this  point  they  referred  to  Garside  v.  The  Proprietors  of  Trent  and  Mersey 
Navigation,  4  T.  R.  581 ;  Hyde  v.  The  Proprietors  of  the  Trent  and  Mersey  Navigation, 
5  T.  R.  389. 
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the  consignee  refuses  to  receive  the  parcel :  I  wholly  deny  that  as  a  rule  of  law. 
There  may  be  cases  in  which  such  a  course  may  be  reasonable.  But  in  others  the 
consignor  may  not  be  known.  Then  it  was  said  that  the  carrier  is  bound  to  give 
such  notice  where  it  is  reasonable  that  he  should  do  so,  and  that  it  was  so  in  this 
ease.  But  that  was  left  to  the  jury,  and  decided  in  favour  of  the  defendants.  Then 
it  is  said  that  the  jury  should  have  been  told  as  a  matter  of  law  that  such  a  course 
was  reasonable.  Where  there  is  a  question  of  reasonableness,  what  is  reasonable  is 
a  question  of  law ;  but  whether  the  facts  bring  the  case  within  the  rule  of  law,  is  a 
question  for  the  jury.  Here,  if  the  question  is  one  of  law,  I  hold  that  there  was  no 
evidence  upon  which  we  can  say  that  it  was  reasonable  that  the  carrier  should  have 
given  notice.  If  it  was  a  question  of  fact,  it  was  left  to  the  jury  and  determined  by 
them  in  favour  of  the  defendants. 

Watson,  B.  I  am  of  the  same  opinion.  The  rule  was  moved  on  three  grounds. 
As  to  the  first,  a  witness  was  called  to  prove  the  custom,  but,  on  the  learned  Judge 
objecting  to  receive  the  evidence,  the  plaintiffs'  counsel  did  not  press  it  or  ask  him  to 
take  a  note  of  the  objection.  Secondly,  it  was  said  that  it  was  the  duty  of  the  defendants 
to  give  notice  of  the  refusal  of  the  consignee  to  receive  the  cask.  The  learned  Judge 
told  the  jury  that  there  was  no  law  requiring  a  carrier  to  give  notice,  though  in  certain 
cases  it  might  be  reasonable  that  he  should  do  so.  I  agree  that  [583]  there  is  no 
rule  of  law  binding  a  carrier,  under  such  circumstances,  to  give  notice  to  the  consignor. 
No  trace  of  such  a  doctrine  is  to  be  found  in  the  books.  No  doubt  in  some  cases  such 
a  course  may  be  proper,  but  I  see  no  reason  to  find  fault  with  the  manner  in  which 
the  case  was  left  to  the  jury  on  this  point.  As  to  the  last  point,  the  law  is  clear.  A 
carrier  is  an  insurer, — a  warehouseman  is  not.  But  a  carrier  is  not  responsible  for 
damage  arising  from  any  inherent  defect  in  an  article  delivered  to  him  to  be  carried. 
If  the  learned  Judge  had  intended  to  say  that  negligence  was  necessary  to  render  the 
carrier  liable,  he  would  have  been  wrong.  But  the  language  objected  to  was  used  by 
the  learned  Judge  in  reference  to  such  loss  as  occurred  by  reason  of  the  negligence  of 
the  defendants,  as  distinguished  from  such  as  arose  from  the  defect  of  the  cask.  His 
ruling  was,  that  the  defendants  were  liable  for  the  safe  carriage  of  the  gin  from  London 
to  Brecon,  in  respect  of  all  loss  or  injury,  except  such  as  arose  from  the  defect  of  the 
cask,  and  as  to  such  defect  that  the  onus  of  proving  it  lay  upon  the  defendants.  I 
think  that  a  correct  statement  of  the  law. 

Channell,  B.  I  agree  that  the  rule  must  be  discharged.  I  dissent  from  the 
doctrine  propounded  by  the  plaintiffs'  counsel  that,  as  a  matter  of  law,  a  carrier  is 
bound  to  give  notice  to  the  consignor  in  the  event  of  a  refusal  by  the  consignee  to 
accept  goods  sent  to  him.  There  may  be  cases  in  which  such  a  course  may  be  proper, 
but  it  was  left  to  the  jury  to  say  whether  there  was  such  an  obligation  under  the 
circumstances  of  the  present  case.  As  to  the  other  point,  I  think,  that  in  substance, 
the  question  left  to  the  jury  was  whether  the  loss  was  occasioned  by  the  inherent 
vice  of  the  cask,  as  distinguished  from  any  [584]  negligence  on  the  part  of  the  defen- 
dants, or  accident  happening  in  the  course  of  the  transit. 

Pollock,  C.  B.  I  entirely  agree  with  the  rest  of  the  Court.  The  liability  of  a 
carrier  is  so  well  and  universally  understood  that  the  term  "negligence"  in  the 
summing  up  could  not  have  misled  the  jury.  The  substance  of  what  was  said  was, 
that  the  defendants  were  liable  for  every  loss  which  happened  between  London  and 
Brecon  not  arising  from  the  defect  in  the  cask.  An  accident  is  deemed  negligence 
on  the  part  of  the  carrier. 

Rule  discharged. 

Lee  v.  Cooke.  Nov.  19,  1857.— The  defendant  had  distrained  a  stack  of  the  plaintiff 
which  was  sold  under  the  distress  by  auction,  one  of  the  conditions  of  the  sale 
being  that  the  purchaser  should  pay  for  the  same  at  the  fall  of  the  hammer.  The 
plaintiff,  who  was  present  at  the  sale,  said,  it  was  "one  thing  to  buy  the  stack 
and  another  to  take  it  away."  The  purchaser  did  not  pay  the  price  or  any 
deposit,  and  the  stack  remained  on  the  plaintiff's  premises,  a  lock  having  been 
put  on  the  gate  of  the  field  where  it  was,  by  the  auctioneer.  The  purchaser 
having  attempted  to  remove  the  stack  a  few  days  afterwards,  was  prevented 
from  doing  so  by  the  violence  of  the  plaintiff  and  several  other  men.  He  then 
repudiated  the  the  purchase  and  refused  to  pay  for  the  stack.     The  defendant 


2H.  &N.  585.  LEE    V.  COOKE  241 

then  distrained  again.  The  jury  having  found  that  the  purchaser  had  not  at 
any  time  after  the  sale  an  opportunity  of  taking  away  the  stack,  Held  that  the 
second  distress  was  lawful. 

[S.  C.  27  L.  J.  Ex.  337 ;  6  W.  R.  63  :  affirmed  1858,  3  H.  &  N.  203.] 

The  declaration  was  in  trespass  for  breaking  and  entering  a  close  of  the  plaintiff, 
with  a  count  in  trover  for  she§p. 

Plea.  Justification  as  a  distress  for  rates,  by  the  defendant  as  one  of  the  General 
Commissioners  &c.,  under  certain  acts  of  parliament  (2  Geo.  3),  for  draining  and 
preserving  certain  low  lands  called  "  The  Fens,  lying  on  both  sides  of  the  river 
Witham,"  &c.,  and  (41  Geo.  3),  "  An  Act  for  the  better  and  more  effectually  draining 
certain  tracts  of  land  called  the  Wildmere  Fen,"  &c. 

Replication.  That  after  the  said  rates  had  become  due,  and  before  the  grievances, 
&c.,  the  General  Commissioners,  for  the  time  being  appointed  and  acting  under  and 
[585]  by  virtue  of  the  said  Acts  respectively,  seized  and  took  and  distrained  other 
goods  of  the  plaintiff,  to  wit,  a  stack  of  beans,  as  a  distress  for  the  said  rates  and 
taxes  in  the  said  plea  mentioned,  the  said  goods  being  liable  to  a  distress  for  the  said 
rates,  and  of  sufficient  value  to  pay  and  satisfy  the  same,  and  the  costs  and  charges 
of  the  said  distress,  and  the  appi-aisement  and  sale  thereof ;  and  the  said  General 
Commissioners  afterwards  sold  the  said  last  mentioned  goods  to  one  Leverton,  and 
could  and  might  and  ought  to  have  fully  paid  and  satisfied  the  said  rates  and  the  said 
costs  and  charges,  and  without  any  sufficient  cause  or  excuse,  refused  and  neglected 
so  to  do. 

Rejoinders.  First,  taking  issue  on  the  replication.  Secondly,  that  after  the 
General  Commissioners  had  made  the  distress  in  the  replication  mentioned,  and  before 
the  General  Commissioners  could  satisfy  the  said  rates  and  taxes  by  means  of  the 
last  mentioned  distress,  the  plaintiff  wrongfully  and  forcibly  prevented  the  General 
Commissioners  and  their  collector  from  delivering  the  goods  and  chattels  distrained, 
as  in  the  replication  mentioned,  to  Leverton ;  and  wrongfully  and  forcibly  prevented 
Leverton  from  taking  possession  of  the  same,  and  thereby  wrongfully  and  illegally 
prevented  the  defendant  from  acquiring  any  legal  remedy  against  Leverton  for  the 
price  of  the  said  last  mentioned  goods  and  chattels ;  and  the  plaintiff  wrongfully  and 
forcibly  kept  and  detained  the  last  mentioned  goods  and  chattels  in  his  (the  plaintiff's) 
own  possession,  and  converted  and  disposed  thereof  to  his  own  use :  and  that  the 
plaintiff,  of  his  own  wrong  and  by  his  own  act  and  default,  prevented  the  General 
Commissioners  from  obtaining  payment  of  the  rates  and  taxes  and  the  costs  of  the  last 
mentioned  distress  or  any  part  thereof  by  means  of  a  sale  of  the  stack  of  beans,  and 
rendered  the  last  mentioned  distress  wholly  ineffectual  and  abortive.  Whereupon 
issue  was  joined. 

[586]  At  the  trial  before  Cresswell,  J.,  at  the  last  Lincoln  Assizes,  it  appeared 
that  on  the  24th  of  November,  185.5,  one  Martin,  the  bailiff  of  the  Commissioners, 
distrained  for  261.  3s.  7d.,  being  the  amount  of  the  rates  in  question.  On  that 
occasion  he  seized  a  bean  stack.  On  the  30th  the  stack  was  sold  by  auction  for 
291.  3s.  6d.  to  a  person  named  Leverton  who  was  the  highest  bidder,  subject  (inter 
alia)  to  the  following  condition: — "The  purchaser  to  remove  these  lots  at  his  own 
expence  with  all  faults,  &c.,  to  take  possession  of  and  to  pay  for  the  same  at  the  fall 
of  the  hammer  (or  with  the  auctioneer's  permission  [at  the  close  of  the  sale),  the  whole 
being  sold  for  ready  money."  Leverton  did  not  pay  the  price  or  make  any  deposit 
at  the  time  of  the  sale.  The  plaintiff,  who  was  present,  said,  before  the  stack  was 
sold,  "  that  it  was  one  thing  to  buy  the  stack  and  another  to  take  it  away."  The 
auctioneer  put  a  lock  on  the  gate  and  the  parties  then  left  the  premises.  A  few  days 
after  the  sale  Leverton  went  to  take  away  the  stack,  but  the  plaintiff  and  five  or  six 
other  men  prevented  him  from  doing  so  and  cut  his  cart  to  pieces.  He  never  got  the 
stack,  and  refused  to  pay  for  it.  In  May  1856,  the  Commissioners,  of  whom  the 
defendant  was  one,  issued  a  second  warrant;  of  distress  for  the  same  rates,  under  which 
the  sheep  mentioned  in  the  declaration  were  seized  and  sold  for  341.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  they  thought  that  Leverton  had  at  any  time 
after  the  sale  an  opportunity  of  taking  away  the  stack.  The  jury  found  that  he  had 
not,  upon  which  the  learned  Judge  directed  a  verdict  for  the  defendant,  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  341. 
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Macaulay  moved  to  enter  a  verdict  for  the  plaintiff  aecordingly.(a)i  By  the  sale 
the  property  in  the  stack  [587]  passed  at  the  fall  of  the  hammer  to  the  purchaser. 
The  stack  no  longer  remained  in  the  possession  of  the  auctioneer,  and  the  purchaser 
is  now  liable  for  the  price  of  it.  In  Gillard  v.  Brittain  (8  M.  &  W.  575)  it  was  held 
that  the  seller  of  goods  was  entitled  to  maintain  an  action  for  the  price  of  them  though 
he  afterwards  wrongfully  retook  them.  [Martin,  B.  In  that  case  the  goods  were 
actually  delivered  to  the  purchaser.]  Here  there  was  a  perfect  sale,  and  the  lien  of 
the  seller  for  the  price  was  waived.  The  plaintiff  would  have  no  answer  to  an  action 
of  trover  by  the  purchaser.  That  being  so,  the  second  distress  for  the  same  rates  was 
unlawful:  Dawson  v.  Cropp  (1  C.  B.  961).  [Watson,  B.  Suppose  before  the  sale 
there  had  been  a  rescue,  might  not  the  defendant  have  distrained  again?]  The 
second  rejoinder  confesses  the  sale  alleged  in  the  replication,  it  is  therefore  bad  and 
affords  no  answer  to  the  replication. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  this  case  the  plaintiff,  who  was  a  farmer,  brought 
an  action  of  trespass  against  the  defendant  for  making  a  second  distress  upon  him  for 
drainage  rates.  There  had  been  a  former  distress  for  the  same  rates,  when  a  bean 
stack  was  seized  and  sold  under  that  distress ;  but  the  plaintiff,  at  the  time  of  the 
sale,  gave  notice  that  he  would  never  permit  the  stack  to  be  removed  from  the 
premises.  After  the  sale  he  prevented  the  buyer  from  removing  it,  and  the  buyer 
therefore  repudiated  the  purchase.  The  bailiff  then  distrained  a  second  time.  The 
argument  of  the  plaintiff's  counsel  was,  that  under  these  circumstances  there  was 
a  sale  under  the  first  distress,  and  therefore  that  the  property  passed :  that  the  buyer 
had  a  light  to  go  and  take  possession  of  the  stack  by  force,  if  necessary,  and  that 
he  was  bound  to  rely  on  his  remedy  [588]  against  the  plaintiff.  The  question  was 
left  to  the  jury  by  the  learned  Judge,  whether  the  buyer  ever  had  the  means  of 
getting  possession  of  the  stack,  and  the  jury  found  that  the  plaintiff  had  prevented 
him  from  getting  any  benefit  from  his  bargain.  We  think  that  under  these  circum- 
stances the  sale  cannot  be  set  up  by  the  plaintiff  as  a  bar  to  a  second  distress. 

Rule  refused.  (a)2 

ATTENBOROUGH  V.  Clark.  Nov.  23,  1857. — Documents  referred  to  in  affidavits,  and 
exhibited,  must  be  handed  in  with  the  affidavits,  and  remain  in  Court  until  the 
matter,  in  respect  of  which  the  affidavits  are  sworn,  has  been  disposed  of. 

[S.  C.  27  L.  J.  Ex.  138.] 

On  a  former  day  in  this  term,  Edwin  James,  for  the  defendant,  had  obtained  a 
rule  for  a  new  trial  upon  affidavits.  The  affidavits  referred  to  certain  documents 
which  were  exhibited,  but  which  had  not  been  deposited  in  Court. 

M.  Chambers  now  moved  for  an  order  that  the  documents  in  question  might  be 
brought  into  Court  to  enable  the  plaintiff  to  take  copies  of  them. 

Edwin  James  appeared  to  shew  cause,  upon  the  ground  that  there  were  proceedings 
pending  in  another  Court  in  which  these  documents  were  required,  and  that  the 
plaintiff's  attorney  had  seen  them. 

PoIjLOCK,  C.  B.  The  documents  must  be  brought  into  Court  and  remain  there 
until  the  matter  is  disposed  of.  The  Master  informs  us  that  the  practice  is  not  to 
draw  up  a  rule  unless  the  documents  referred  to  and  exhibited  are  handed  in  with  the 
affidavits  on  which  the  rule  is  founded. 

[589]  Channkll,  B.  If  the  documents  are  annexed  to  the  affidavits  they  are 
filed,  and  thej'  cannot  afterwards  be  taken  off  the  file  without  the  leave  of  the  Court. 
If  they  are  only  referred  to  as  exhibits,  the  documents  may  be  taken  out  of  Court 
when  the  matter  has  been  disposed  of.(a)2 

The  King  (George  the  Third)  v.  Peter  de  la  Mottk  (a  Lunatic),  and  William 
Bower,  the  Mortgagee  Claiming  the  undivided  Moieties  of  the  several  Messuages 
or  Tenements,  Lands  and  Premises  seised  under  an  Extent  issued  against  the 

{ay  Nov.  6.     Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Bramwell,  B. 
(a)2  See  Bagge,  A  pp.,  Mawhy,  Resp.,  8  Exch.  641. 
.    {af  See  Tebbutt  v.  Ambler,  7  Dowl.  674. 
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said  Peter  De  La  Motte.  1857. — The  lands  of  a  debtor  to  the  Crown  having 
been  extended  and  sold  under  the  25  Geo.  3,  c.  3.5,  the  purchaser  in  1802 
obtained  an  order  for  payment  of  the  money  to  the  deputy  remembrancer,  subject 
to  the  order  of  the  Court  of  Exchequer.  The  money  was  invested  in  the  funds, 
and  the  dividends  were  from  time  to  time  reinvested.  The  money  remained  in 
Coiirt  till  1857,  when  the  fund  had  increased  to  an  amount  more  than  sufficient 
to  satisfy  the  debt  of  the  Crown.  Held,  that  the  Crown  was  not  entitled  to  a 
share  of  the  surplus  arising  from  the  investment,  but  only  to  the  principal,  interest 
and  costs. 

On  a  Writ  of  Extent. 

This  was  a  petition  by  William  De  La  Motte,  eldest  son  and  heir-at-law  of  the 
above  named  Peter  De  La  Motte,  addressed  to  the  Lord  Chief  Baron  and  the  other 
Barons  of  the  Court  of  Exchequer,  stating  that  in  and  previously  to  the  year  1797, 
the  above  named  defendant,  Peter  De  La  Motte,  now  deceased,  was  the  agent  for  his 
then  Majesty's  Packet  Boats,  stationed  at  Weymouth  in  the  county  of  Dorset;  and 
was  seized  or  entitled  to  an  estate  in  fee  simple,  of  or  in  certain  undivided  shares  of 
certain  freehold  messuages,  situate  in  the  borough  and  town  of  Weymouth  and 
Melcombe  Regis,  subject  to  a  mortgage  thereof,  held  by  the  above  named  defendant 
William  Bower. 

[590]  That  the  equity  of  redemption  of  the  said  Peter  De  La  Motte  was  sold, 
many  years  since,  under  an  order  of  this  Court,  made  in  this  cause  upon  a  writ  of 
extent  issued  against  the  said  Peter  De  La  Motte,  he  having  by  inquisition  been 
found  a  debtor  to  the  Crown  for  money  had  and  received  for  the  use  of  his  Majesty, 
by  virtue  of  his  office  of  agent  for  his  Majesty's  Packet  Boats  stationed  at  Weymouth  ; 
and  the  monies  produced  by  such  sale,  amounting  to  the  sum  of  5951.,  were,  many 
years  since,  paid  by  the  defendant  W^illiam  Bower,  the  purchaser,  into  the  hands  of 
the  deputy  remembrancer;  and  were  invested,  pursuant  to  an  order  made  by  this 
Court,  in  the  purchase  of  the  sum  of  8401.  10s.  7d.  Bank  3  per  cent.  Consolidated 
Annuities,  which  has  since  been  increased  by  accumulation  of  dividends  to  the  sum  of 
16141.  19s.  6d.  like  annuities,  which  last  mentioned  sum  of  annuities  with  a  sum  of 
17901.  13s,  8d.  cash,  being  the  amount  of  dividends  thereon  which  have  never  been 
invested,  now  remains  standing  in  the  name  of  the  Queen's  remembrancer  to  the  credit 
of  this  cause,  subject  to  the  order  of  this  Court. 

The  said  Peter  De  La  Motte  died  sometime  in  the  year  1814  intestate,  and  without 
any  further  proceedings  having  been  had  in  this  cause  or  otherwise  under  the  said 
wi-it  of  extent,  leaving  his  wife,  Sarah  De  La  Motte,  as  also  the  petitioner,  William 
De  La  Motte,  his  eldest  son  and  heir-at-law,  and  several  other  children  him  surviving ; 
and  letters  of  administration  of  the  estate  and  effects  of  the  said  Peter  De  La  Motte 
were  on  the  29th  day  of  July,  1824,  granted  by  the  Prerogative  Court  of  Canterbury 
to  the  said  Saiah  De  La  Motte  his  widow,  who  is  since  dead ;  and  there  is  now  no 
legal  personal  representative  of  the  said  Peter  De  La  Motte. 

No  judgment  has  ever  passed  for  the  Crown  under  the  said  writ  of  extent;  and 
the  debt  in  respect  of  which  the  [591]  said  writ  issued  was  discharged  in  the  year 
1822,  under  the  sign  manual  of  King  George  the  Fourth. 

The  petitioner  submitted  that,  under  the  circumstances  aforesaid,  he  being  the 
eldest  son  and  heir-at-law  of  the  said  Peter  De  La  Motte  deceased,  was  under  and  by 
virtue  of  such  title  and  in  accordance  with  the  provisions  of  the  act  of  parliament 
(25  Geo.  3,  c.  35),  entitled  to  the  respective  sums  of  16141.  19s.  6d.  Bank  3  percent. 
Consolidated  Annuities  and  17901.  13s.  8d.  cash,  respectively  standing  to  the  credit 
of  this  cause ;  and  he  therefore  prayed  that  the  said  sums  of  16141.  19s.  6d.  and  17901. 
13s.  8d.  might,  together  with  any  further  dividends  that  might  accrue  due  on  the 
same  sums,  &c.,  be  transferred  and  paid  to  the  petitioner,  or  that  their  lordships  would 
make  such  other  proper  order  in  the  premises  as  the  circumstances  of  the  case  might 
require,  and  to  their  lordships  might  seem  meet. 

The  petition  was  supported  by  affidavits  identifying  Peter  De  La  Motte  the 
petitioner's  father  with  the  defendant  in  this  writ  of  extent ;  and  shewing  that  the 
petitioner  was  the  son  and  heir  of  the  said  Peter  De  La  Motte.  From  the  proceedings 
in  the  Court  of  Exchequer,  it  appeared  that  by  a  commission,  which  issued  in  the 
year  1800,  Peter  De  La  Motte  was  found  indebted  to  the  Crown  in  4901.  14s.  7|d. 
for  monies  received  by  him  for  the  use  of  his  Majesty  as  agent  for  his  Majesty's 
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Packet  Boats  at  Weymouth;  and  that  on  9th  of  July,  1801,  an  order  for  sale  under 
the  extent,  reciting  that  Peter  De  La  Motte  had  been  found  and  declared  to  be  a 
lunatic,  was  made  by  the  Court  of  Exchequer.  The  equity  of  redemption  of  the 
premises  was  sold  under  the  extent  to  the  defendant  Bower,  who  was  the  mortgagee 
for  5951.,  and  a  report  thereof  was  made  on  the  22nd  of  June,  1802,  which  was  con- 
firmed on  the  23rd  of  the  same  month.  On  the  26th  [592]  of  July,  1802,  an  order 
was  made  by  the  Court  of  Exchequer,  whereby,  after  reciting  the  said  orders,  upon 
the  motion  of  counsel  on  behalf  of  the  purchaser,  praying  that  he  might  be  at  liberty 
to  pay  into  the  hands  of  the  deputy  remembrancer  the  amount  of  the  purchase  money 
in  trust  to  attend  such  further  order  of  the  Court  as  should  be  made  touching  the 
same,  and  that  he  might  be  let  into  possession,  and  that  the  tenant  might  attorn,  and 
that  the  deputy  remembrancer  and  all  other  proper  parties  might  join  in  and  execute 
proper  conveyances,  &c.  :  On  reading  the  several  orders,  and  on  hearing  Mr.  Abbott, 
of  counsel  appearing  on  behalf  of  his  Majesty  to  consent,  it  was  ordered  by  the  Court 
as  prayed.  In  1822  the  debt  of  4901.  14s.  7|d.  was  by  royal  warrant  cleared  off  the 
accounts  of  the  Accountant  General  of  the  Post-oifice  as  irrecoverable.  By  the  5  Vict, 
c.  5,  s.  6,  it  was  enacted  that  on  the  5th  of  October,  1841,  the  sum  of  16141.  19s.  6d. 
3  per  cent.  Consolidated  Bank  Annuities,  then  standing  in  the  name  of  the  Accountant 
General  of  the  Court  of  Exchequer  in  trust,  in  a  cause  depending  in  the  said  Court 
as  a  Court  of  Revenue,  "  The  King  v.  Be  la  Motte,"  should  become  by  force  of  that 
Act  vested  in  the  Queen's  remembrancer  in  the  Court  of  Exchequer  for  the  time  being 
in  trust,  to  attend  the  orders  of  the  said  Court  of  Exchequer ;  and  the  several  sums  of 
cash  specified  in  the  2nd  schedule,  being  cash  in  the  Bank  of  England  to  the  account 
of  the  Accountant  General  of  the  said  Court  of  Exchequer  in  trust,  &c.,  should  be 
vested  in  the^  Queen's  remembrancer,  &c.,  in  trust,  &c.  ;  and  the  same  should  be 
applicable  to  all  such  purpose  as  the  same  were  respectively  applicable  to  before  the 
passing  of  that  Act.     The  2nd  schedule  contained  the  following  item  : — 

The  King  v.  De  La  Motte.     Cash  10651.  17s  lOd." 

Hugh  Hill  and  W.  C.  Fooks,  for  the  petitioner.  The  [593]  petitioner  is  entitled 
to  the  fund,  subject  to  the  right  of  the  Crown.  He  does  not  dispute  the  right  of  the 
Crown  to  be  paid  the  amount  of  the  debt  with  interest  at  5  per  cent.  [Watson,  B. 
The  Court  of  Exchequer  has  invested  the  fund  advantageously  ;  but  that  does  not 
alter  the  rights  of  the  parties.  Suppose  the  money  had  been  lost  altogether,  would 
De  La  Motte's  estate  have  been  exonerated?]  If  the  securities  upon  which  the  money 
was  invested  had  fallen  in  value,  the  Crown  would  have  alleged  that  the  debt  was 
unsatisfied.  The  nature  of  the  property  is  not  changed  by  what  has  taken  place ;  the 
money  in  Court  is  simply  an  indemnity  fund.  The  Crown  has  no  equitable  right  to 
receive  any  portion  of  the  increase  of  the  fund.  They  referred  also  to  Trevor  v.  BlucJce 
(6  De  Gex,  M'N.  &  G.  170).  [Pollock,  C.  B.  The  real  question  is,  whether  the  Crown 
is  to  be  considered  as  a  joint  proprietor  or  only  as  having  a  lien.  If  the  Crown  has 
nothing  more  than  a  lien,  the  lien  must  be  satisfied,  but  that  is  all.  As  soon  as 
Mr.  Hill  pointed  out  that  whatever  was  the  result  of  the  investment  the  Crown  must 
have  had  its  lien  satisfied,  it  became  clear  that  the  equity  is,  that  the  party  who 
would  have  had  to  bear  the  burden  of  a  loss  should  have  the  benefit  of  the  increase. 
Channell,  B.     The  25  Geo.  3,  c.  35, (J)  expressly  provides,  that  [594]  if,  after  payment 

(b)  Which  enacts, — "That  it  shall  and  may  be  lawful  to  and  for  his  Majesty's 
Court  of  Exchequer,  and  the  same  Court  is  hereby  authorized,  on  the  application  of 
his  Majesty's  Attorney  General,  in  a  summary  way,  by  motion  to  the  same  Court, 
to  order  that  the  right,  title,  estate  and  interest  of  any  debtor  to  his  Majesty,  his 
heirs  and  successors,  and  the  right,  title,  estate  and  interest  of  the  heirs  and  assigns 
of  such  debtor,  in  any  lands,  tenements  or  hereditaments  which  have  been  or  shall 
hereafter  be  extended,  under  and  by  virtue  of  any  such  writ  of  extent,  or  diem  clausit 
extremum,  as  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the  debt 
for  which  the  same  shall  have  been  so  extended,  shall  be  sold  in  such  manner  as  the 
said  Court  shall  direct ;  and  that  when  a  purchaser  or  purchasers  shall  be  found, 
the  conveyance  of  the  lands,  tenements  or  hereditaments  so  decreed  to  be  sold,  shall 
be  made  to  the  purchaser  or  purchasers  by  his  Majesty's  remembrancer  in  the  said 
Court  of  Exchequer,  or  his  deputy,  under  the  direction  of  the  said  Court ;  by  a  deed 
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of  the  debt  to  the  Crown,  and  of  all  costs  and  expences  incurred  in  enforcing  the  pay- 
ment thereof,  there  shall  be  any  surplus,  the  surplus  shall  belong  to  the  same  persons 
as  would  be  entitled  to  the  lands,  &c.] 

The  Solicitor  General  and  Welsby,  for  the  Crown.  The  argument  of  the  petitioner 
might  be  well  founded,  if  it  were  competent  to  the  Crown  to  levy  the  balance  of  the 
debt,  in  case  the  fund  in  Court  proved  insufficient  to  satisfy  the  whole  of  it.  The 
money  was  paid  into  Court,  into  the  hands  of  the  Crown  officer,  and  thereby  [595] 
the  Crown  was  in  the  position  of  a  satisfied  creditor;  and  became  possessed  of  so  much 
of  the  fund  as  was  necessary  to  satisfy  the  Crown  debt,  and  entitled  to  its  increase. 
[Watson,  B.  The  order  is  an  ordinary  purchaser's  order  for  the  investment  of  the 
money.  Channell,  B.  Bower,  the  purchaser,  probably  doubting  about  the  title,  or  on 
account  of  the  lunacy,  obtained  an  order  empowering  him  to  pay  the  money  into  Court.] 
This  Court  being  a  Court  of  Revenue  of  the  Crown,  the  officer  of  the  Court  is  an  officer 
of  the  revenue,  and  as  such,  must  be  deemed  to  have  invested  the  money  for  the 
benefit  of  the  Crown.  The  Crown's  debt  was  satisfied,  and  the  defendant,  or  his 
representative,  ought  to  have  come  in  and  claimed  the  surplus. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  Crown  has  a  right  to  be  paid  the 
debt  and  the  interest  upon  it ;  but  is  not  entitled  to  claim  any  share  of  the  profit 
accidentally  derived  from  the  investment  of  the  fund.  At  first  I  was  inclined  to  view 
the  right  of  the  Crown  as  that  of  a  joint  owner  of  the  fund,  and  to  consider  that,  if 
any  advantage  accrued  from  the  investment,  the  Crown  was  entitled  to  a  share  of  it. 
But  when  it  was  shewn  that  the  claim  of  the  Crown  is  not  to  a  proportion  of  the  fund 
but  to  a  definite  sum,  it  appeared  manifest  that  it  would  be  unjust  to  give  the  Crown 
the  benefit  of  the  profit  accidentally  made  by  the  investment ;  when,  if  there  had  been 
a  loss,  the  Crown  would  not  have  been  compelled  to  bear  it.  There  must  be  an  order 
that  the  stock  be  sold,  and  that  the  amount  of  the  debt  with  interest  and  costs  be  paid 
to  the  Crown,  and  that  the  surplus  monies  be  paid  over  to  the  petitioner. 

Bramwell,  B.  I  am  of  the  same  opinion.  In  fact  I  [596]  doubt  whether  in 
receiving  interest  the  Crown  does  not  get  more  than  it  is  entitled  to.  The  25  Geo.  3, 
c.  35,  enacts,  that  the  moneys  to  become  payable  from  any  purchaser,  &c.,  shall  be 
paid  "towards  the  discharge  of  the  debt  due  to  the  Crown,  and  of  all  costs  and 
expences  which  shall  be  incurred  by  the  Crown  in  enforcing  the  payment  of  such  debt, 
in  such  manner  as  the  Court  of  Exchequer  shall  from  time  to  time  order  and  appoint ; 
and  if,  after  payment  of  the  whole  debt  to  the  Crown  and  of  all  costs,  &c.,  there  shall 
be  any  surplus  of  the  moneys  arising  from  such  sale,  the  said  surplus  shall  belong  to 
the  same  persons  who  would  be  entitled  to  the  lands,"  &c.  It  would  appear,  therefore, 
that  the  petitioner  would  in  strictness  be  entitled  to  have  the  surplus  after  payment 
of  the  principal  debt  and  costs  to  the  Crown. 

Watson,  B.     The  purchaser  applied  to  the  Court  of  Exchequer  for  leave  to  pay 

of  bargain  and  sale,  to  be  enrolled  in  the  same  Court ;  and  that  from  and  after  the 
making  of  such  conveyance,  and  the  enrolment  thereof  as  aforesaid,  the  bargainee  or 
bargainees  in  such  conveyance,  and  his  or  their  heirs,  executors,  administrators  and 
assigns,  shall  have,  hold  and  enjoy  the  lands,  tenements  and  hereditaments  therein 
comprised  for  his  and  their  own  respective  use  and  benefit,  not  only  against  the  extent 
of  the  Crown,  but  also  against  such  debtor  of  the  Crown,  or  the  surety  or  sureties  of 
such  debtor,  and  all  persons  claiming  under  such  debtor  or  the  surety  or  sureties, 
unless  by  a  title  paramount  to  and  available  in  law  against  such  extent  as  aforesaid ; 
and  all  moneys  which  shall  become  payable  from  any  such  purchaser  or  purchasers  as 
aforesaid,  shall  be  paid,  accounted  for,  and  applied  towards  the  discharge  of  the  debt 
due  to  the  Crown,  and  of  all  costs  and  expences  which  shall  be  incurred  by  the  Crown 
in  enforcing  the  payment  of  such  debt,  in  such  manner  as  the  said  Court  of  Exchequer 
shall  from  time  to  time  order  and  appoint.  And  if,  after  payment  of  the  whole  debt 
to  the  Crown,  and  of  all  costs  and  expences  incurred  in  enforcing  the  payment  thereof, 
there  shall  be  any  surplus  of  the  moneys  arising  from  any  such  sale ;  the  said  surplus 
shall  belong  to  the  same  person  or  persons  as  would  be  entitled  to  the  lands,  tene- 
ments or  hereditaments  sold,  if  there  had  not  been  a  sale  thereof,  and  shall  accordingly 
be  paid  to  such  person  or  persons  under  the  order  and  direction  of  the  said  Court  of 
Exchequer,  upon  motion  or  petition  to  the  said  Court,  to  be  made  upon  such  notice 
to  the  Crown,  and  to  be  supported  by  such  afifidavits  or  other  proofs,  as  to  the  said 
Court  shall  from  time  to  time  seem  just  and  reasonable." 
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the  purchase  money  into  Court.  The  Court  consented  and  the  money,  out  of  which 
the  debt  due  to  the  Crown  was  to  be  paid,  was  accordingly  paid  into  Court.  It  is  a 
fallacy  to  suppose  that  the  Court  ordered  the  money  to  be  invested  for  the  benefit  of 
the  Crown. 

Channell,  B.,  concurred. 

Ordered  that  the  stock  be  sold,  and  that  the  amount  of  the  debt,  with  interest  and 
501.  costs,  be  paid  to  the  Receiver  and  Accountant  General  of  the  Post  Office  Revenue, 
and  that  the  surplus  moneys  be  paid  over  to  the  petitioner. (a) 

[597]  Massey  v.  Burton.  Nov.  25,  1857.— By  19  &  20  Vict.  c.  108,  s.  18,  "  where 
a  plaintiff'  shall  dwell  or  carry  on  business  in  the  district  of  the  Bloorasbury 
County  Court  (or  other  Metropolitan  County  Courts),  and  the  defendant  shall 
dwell  or  carry  on  business  within  the  district  of  any  of  the  said  Courts,  the 
summons  may  issue  and  be  served  either  in  the  district  in  which  the  plaintiff 
shall  dwell  or  carry  on  business,  or  in  the  district  in  which  the  defendant  shall 
dwell  or  carry  on  business."  On  the  22nd  of  September  the  plaintiff  took 
lodgings  and  went  to  reside  within  the  Bloomsbury  district,  and  on  the  23rd  a 
summons  issued  from  the  Bloomsbury  County  Court,  in  respect  of  a  cause  of 
action  which  had  arisen  in  the  Marylebone  district,  where  the  defendant  resided. 
The  defendant  objected  to  the  jurisdiction,  but  upon  hearing  the  evidence  the 
County  Court  judge  decided  that  the  plaintiff"  dwelt  within  the  district  of  the 
Bloomsbury  County  Court.  On  a  motion  for  a  prohibition, — Held:  First,  that 
the  plaintiff"  did  dwell  within  the  Bloomsbury  district ;  and,  therefore,  that  the 
judge  had  jurisdiction.  Secondly  :  That  it  was  not  material  that  the  plaintiff 
had-  taken  the  lodging  for  the  express  purpose  of  being  enabled  to  sue  in  that 
district. — Quaere :  Per  Martin  B.,  whether,  the  County  Court  judge  having 
decided  the  question  of  the  plaintiff's  residence  after  fully  hearing  the  evidence, 
the  Court  could  review  his  decision. 

[S.  C.  27  L.  J.  Ex.  101 ;  3  Jur.  (N.  S.)  1130 ;  6  W.  R.  108.] 

C.  Wray  Lewis  had  obtained  a  rule  calling  on  the  plaintiff  and  the  judge  of  the 
Bloomsbury  County  Court  to  shew  cause  why  a  writ  of  prohibition  should  not  issue 
to  restrain  them  from  further  proceeding  in  the  above-named  plaint. 

It  appeared  from  the  affidavits  on  which  the  rule  was  obtained,  that  the  plaint  was 
brought  to  recover  501.  due  on  the  balance  of  an  account ;  that  the  cause  of  action 
arose  within  the  district  of  the  Marylebone  County  Court,  and  no  part  of  it  within  the 
district  of  the  Bloomsbury  County  Court ;  that  the  plaintiff  and  defendant,  when  the 
cause  of  action  arose,  resided  in  the  district  of  the  Marylebone  County  Court,  and  the 
defendant  never  resided  in  the  district  of  the  Bloomsbury  County  Court :  that  the 
defendant  was  summoned  to  attend  the  Bloomsbury  County  Court,  at  the  suit  of  the 
plaintiff  for  the  same  demand,  on  the  17th  of  September,  and  attended  accordingly, 
and  objected  to  the  jurisdiction  of  the  Court,  upon  the  ground  that  the  plaintiff  did 
not  dwell  or  carry  on  business  within  the  district,  and  the  judge  accordingly  dismissed 
that  summons  :  that  on  the  23rd  of  September  a  second  summons  issued  from  the 
Bloomsbury  County  Court  with  which  the  defendant  was  served,  and  on  the  28th 
of  October  he  attended  and  objected  [598]  to  the  jurisdiction  of  the  Court,  whereupon 
the  judge  took  the  evidence  of  the  plaintiff",  who  swore  that  she  resided  at  4  Rochester 
Terrace,  Camden  Town,  within  the  district  and  jurisdiction  of  the  Bloomsbury  County 
Court,  and  that  she  had  come  to  reside  there  by  the  advice  of  friends  in  order  to  come 
within  the  jurisdiction  of  the  Court;  and  she  produced  receipts  for  her  board  and 
lodging.  The  occupier  of  the  house  in  which  she  had  so  resided,  stated  that  she  came 
to  reside  with  him  on  the  22nd  of  September. 

In  the  affidavits  in  answer,  it  was  stated  that  it  appeared  on  the  first  trial,  and  the 
ground  of  the  judgment,  as  stated  by  the  judge,  was,  that  the  plaintiff  had  not  resided 
at  the  time  when  the  first  summons  issued  at  any  residence  within  the  jurisdiction, 
but  had  only  been  a  visitor  at  the  houses  of  various  friends  without  any  fixed  dwelling 
or  place  of  business :  that  on  the  second  hearing,  the  judge  of  the  County  Court  on 
hearing  the  evidence  had  decided  that  the  plaintiff  did  dwell  within  the  district,  and 

(a)  See  Eex  v.  De  La  Alotte,  a  Lunatic,  Forrest.  162. 
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that  he  had  jurisdiction,  and  gave  judgment  for  the  plaintiff  for  301.  and  costs ;  and 
that  since  the  22nd  of  September  the  plaintiff  had  had  no  other  residence  or  place  of 
business  except  at  4  Rochester  Terrace. 

Hawkins  now  shewed  cause.  At  the  time  of  the  issuing  of  the  summons  the 
plaintiff  dwelt  within  the  district  of  the  Bloomsbury  County  Court ;  and,  therefore, 
by  19  &  20  Vict.  c.  108,  s.  19,  the  summons  rightly  issued  from  that  Court.  The 
plaintiff  went  to  reside  within  the  district  on  the  22nd  of  September,  and  the  summons 
issued  on  the  23rd.  It  is  not  suggested  that  the  plaintiff  had  any  other  place  of 
residence.  [Martin,  B.  Is  there  any  authority  to  shew  that,  where  the  County  Court 
judge  has  determined  the  question  of  residence  after  hearing  the  evidence  of  the  [599] 
parties,  we  can  review  his  decision  1  Bramwell,  B.  On  the  other  point,  Begina  v. 
Hughes  (1  Dears.  &  B.  C.  C.  188)  is  an  authority  in  favour  of  the  plaintiff.] 

C.  Wray  Lewis,  in  support  of  the  rule.  If  the  judge  of  the  County  Court  had 
jurisdiction  in  the  present  case,  a  person  who  took  a  bed  at  an  hotel  within  one  of 
the  districts  mentioned  in  the  19  &  20  Vict.  c.  108,  s.  18,  might  sue  in  such  district. 
[Martin,  B.  I  do  not  know  that  he  might  not  do  so.]  The  residence  was  merely 
colourable. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  Apart  from 
the  doubt  which  has  been  expressed  by  my  brother  Martin,  as  to  our  power  to  review 
the  decision  of  the  judge  of  the  County  Court  in  a  case  like  the  present,  I  think  that 
his  judgment  was  correct.  The  plaintiff"  had  taken  possession  of  a  lodging  within  the 
district  before  the  summons  issued,  and  continues  to  reside  there  till  the  present  time. 
It  is  impossible  that  we  can  say  that  she  did  not  dwell  within  the  district. 

Martin,  B.  I  am  of  the  same  opinion.  I  see  no  reason  why  a  person  may  not 
take  a  lodging  in  a  particular  district  for  the  express  purpose  of  suing  in  that  district, 
if  he  pleases. 

Bramwell,  B.,  and  Channell,  B.,  concurred. 

Kule  discharged,  with  costs. 

[600]  Huntley  v.  Simson.  Nov.  23,  1857. — In  an  action  for  maliciously  causing 
the  plaintiff  to  be  arrested,  it  appeared  that  the  plaintiff  was  employed  to  work 
up  some  timber  into  spars,  under  a  contract  with  H.,  by  which  he  was  to  be  paid 
'181.  by  weekly  instalments  during  the  progress  of  the  work,  and  the  balance  on 
the  completion  of  it.  Before  the  work  was  completed  H.  assigned  all  his  goods 
to  the  defendant  and  others  for  the  benefit  of  his  creditors  generally.  At  this 
time  about  191.  remained  due  to  the  plaintiff  as  the  value  of  the  work  done  up  to 
that  time.  The  plaintiff  went  to  the  defendant's  yard  where  the  spars  were  and 
asked  for  them,  and  on  the  defendant's  foreman  refusing  to  give  them  up,  he 
took  them  away  the  next  morning  at  4  o'clock  A.M.  His  attorney  then  wrote  to 
the  defendant's  attorney  to  say  that  he  claimed  a  lien  on  the  spars.  The  defen- 
dant demanded  them  back,  but  the  plaintiff  refused  to  give  them  up.  The 
plaintiff  was  then  taken  into  custody  for  stealing  the  spars  on  the  information 
and  complaint  of  the  defendant.  He  asked  the  defendant  why  he  gave  him 
into  custody,  to  which  the  defendant  replied :  "  You  had  no  right  to  take  the 
spars  away,  I  think  you  merely  fetched  them  away  to  get  what  was  your  due." 
Held,  that  there  was  evidence  of  the  absence  of  reasonable  and  probable  cause 
for  the  charge, 

[S.  C.  27  L.  J.  Ex.  134;  6  W.  R.  106.] 

The  first  count  of  the  declaration  alleged  that  the  defendant  assaulted  the  plaintiff, 
and  caused  him  to  be  imprisoned  on  a  false  charge  that  he  had  been  guilty  of  felony. 
Second  count :  that  the  defendant  falsely,  maliciously,  and  without  reasonable  or 
probable  cause,  charged  the  plaintiff  before  a  magistrate  with  having  stolen  some  goods, 
and  upon  such  charge  procured  the  justice  to  grant  a  warrant  for  his  apprehension ; 
that  the  justice  did  accordingly  grant  his  warrant,  and  that  the  defendant,  under  and 
by  virtue  of  the  said  warrant,  caused  the  plaintiff"  to  be  arrested  and  imprisoned,  and 
afterwards  brought  in  custody  before  the  justice  who,  having  heard  the  charge, 
dismissed  the  same,  and  discharged  the  plaintiff  out  of  custody,  &c. 

Plea.     Not  guilty. 

At  the  trial,  before  Channell,  B.,  at  the  last  Durham  Assizes,  it  appeared  that  the 
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plaintiff,  who  was  a  mast  and  block  maker,  had  entered  into  an  agreement  in  writing 
with  one  Harkess,  a  ship  builder,  whereby  the  plaintiff  agreed  "  to  do  all  the  labour 
work  of  the  hull  with  spars,  mast,  and  blocks,  and  outfittings  complete,  except  steering- 
wheel,  for  a  new  ship  now  in  course  of  construction,  for  the  sum  of  481." ;  for  which 
Harkess  was  "to  pay  the  sum  of  481.  in  monthly  instalments  of  61,  per  month, 
and  when  [601]  the  whole  work  was  complete,  the  residue  of  the  money,  &c." 
Harkess  not  having  room  on  his  premises,  the  timber  was  placed  in  the  yard  of 
the  defendant  to  be  worked  up  into  spars.  On  the  9th  of  May,  1857,  Harkess 
assigned  all  his  property  to  the  defendant  and  others  as  trustees  for  the  benefit 
of  his  creditors.  At  this  time  the  plaintiff  had  nearly  completed  his  work.  He 
had  received  221.  12s.,  leaving  191.  8s.  as  the  value  of  the  work  done  by  him 
under  the  agreement  up  to  that  time.  The  plaintiff  hearing  that  Harkess  had  got 
into  difficulties,  on  the  26th  of  May  went  to  the  defendant's  yard  and  requested 
to  be  allowed  to  take  a  portion  of  the  spars  away.  The  defendant's  foreman 
refused  to  allow  him  to  take  them,  but  at  4  o'clock  in  the  morning  of  the  next 
day  the  plaintiff  went  to  the  defendant's  yard  and  took  the  spars.  On  the  28th  of 
May  the  plaintiff's  attorney  wrote  the  following  letter  to  the  attornies  acting  for  the 
defendant  and  others,  as  assignees  of  Harkess  : — 

"  Re  Harkess. — I  am  instructed  by  John  Huntley,  mast  and  block  maker  to  give 
you  notice  as  solicitors  to  the  assignees,  that  an  agreement  existed  for  Huntley  to 
make  certain  blocks  and  spars  for  the  ship  building  by  Mr.  Harkess,  Mr.  Harkess 
finding  materials,  for  the  sum  of  481.  That  the  blocks  and  spars  were  nearly  prepared 
at  the  time  of  the  bankruptcy,  and  were  in  the  possession  of  Huntley  on  the  premises 
of  Mr.  Simson.  That  the  work  was  nearly  completed,  as  it  would  only  take  about  61, 
to  finish  them,  and  that  Huntley  has  removed  spars  valued  about  301,,  that  he  has 
received  in  cash  and  goods  on  account  221.  12s.,  and  therefore  wants  a  balance  of 
191.  8s.  for  the  proportionate  part  of  the  work  done  by  him.  And  I  am  instructed 
further  to  give  you  notice,  that  he  has  a  lien  upon  these  spars  for  that  amount,  and 
that  unless  it  be  paid  to  [602]  me  to-morrow,  the  spars  will  on  Saturday  be  sold  for 
what  they  will  fetch," 

The  defendant  went  to  the  plaintiff  and  claimed  the  spars  ;  the  plaintiff  said  that 
as  soon  as  he  was  paid  for  his  labour  the  defendant  might  have  them.  The  defendant 
then  said  that  if  the  spars  were  not  returned,  the  plaintiff  would  be  charged  with 
stealing  them ;  and  the  plaintiff  having  persisted  in  detaining  them,  was  afterwards 
taken  into  custody  for  stealing  the  spars,  upon  the  information  and  complaint  of  the 
defendant,  dated  the  1st  of  June.  The  plaintiff  stated  that  he  asked  the  defendant 
the  reason  why  he  charged  him  with  stealing  the  spars,  and  that  the  defendant  said, 
"  You  had  no  right  to  take  the  spars,  I  think  you  merel}'^  fetched  the  spars  away  to  get 
what  was  your  due. 

Upon  these  facts,  the  defendant's  counsel  objected  that  the  plaintiff  must  be 
nonsuited,  on  the  ground  that  the  absence  of  reasonable  and  probable  cause  was  not 
shewn.  The  learned  Judge  declined  to  nonsuit  the  plaintiff.  He  told  the  jury  that 
the  defendant  was  not  liable  unless  he  had  acted  maliciously  and  without  reasonable 
and  probable  cause,  and  left  it  to  them  to  say  whether  they  believed  that  the 
defendant  had  acted  maliciously,  pointing  out  that  the  absence  of  probable  cause  was 
not  conclusive  evidence  of  malice.  The  jury  found  a  verdict  for  the  plaintiff  with  151. 
damages,  leave  being  reserved  to  the  defendant  to  enter  a  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  the  learned  Judge  ought  to  have  ruled  that  there 
was  no  evidence  of  the  want  of  reasonable  and  probable  cause, 

Hugh  Hill  having  obtained  a  rule  nisi  accordingly, 

Overend  and  J,  A.  Russell  now  shewed  cause.  It  is  clear  that  the  defendant  did 
not  believe  that  a  felony  had  been  committed.  The  plaintiff",  probably,  had  a  lien  on 
the  spars,  [603]  and  took  possession  of  them  in  exercise  of  such  right.  But,  even 
supposing  that  he  had  no  right,  there  is  no  pretence  for  saying  that  an  act  done  by 
the  plaintiff  under  a  mistaken  notion  of  his  rights  is  a  felony. 

The  Court  then  called  on 

Hugh  Hill  (with  whom  was  Hindmarch)  to  support  the  rule.  The  plaintiff  took 
the  spars  for  the  purpose  of  giving  himself  a  lien  upon  them.  The  question  in  some 
of  these  cases  has  been,  whether  the  party  taking  the  goods  did  so  for  the  purpose  of 
acquiring  any  benefit  to  himself.  But  in  Regina  v,  Privett  and  Goodhall  (I  Den,  C,  C, 
193),  the  taking  of  unwinnowed  oats  by  servants  to  give  them  to  their  master's  horses 


2  H.  &  N.  604.        THE    NATIONAL    ASSURANCE    ASSOCIATION    V.  BEST  249 

was  held  to  be  a  larceny,  though  the  servants  were  not  answerable  at  all  for  the 
condition  or  appearance  of  the  horses.  Rex  v.  Morfit  (Russ.  &  Ry.  307)  is  to  the  same 
effect.  Here  there  was  an  abundant  advantage  to  be  gained  by  the  plaintiff.  The 
question  is,  not  what  was  the  impression  in  the  mind  of  the  defendant,  but  whether, 
in  the  eye  of  the  law,  the  facts  constituted  a  reasonable  cause  for  the  charge  : — whether 
the  facts  were  such  as  would  have  induced  a  person  of  ordinary  understanding  to  make 
the  charge.  [Overend  referred  to  Turner  v.  Ambler  (10  Q.  B.  252).]  The  plaintiff,  to 
gain  a  benefit  to  himself,  viz.,  to  get  payment  of  his  wages  in  preference  to  other 
creditors,  clandestinely  and  against  the  will  of  the  owner  took  possession  of  the  goods, 
in  order  to  apply  them  to  purposes  not  sanctioned  by  the  owner. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  expres- 
sion alleged  by  the  plaintiff  to  have  been  used  by  the  defendant,  shewing  that  he  did 
not  think  that  the  plaintiff  meant  to  steal  the  goods,  was  [604]  not  denied  or  explained. 
It  is  therefore  impossible  to  say  that  there  was  no  evidence  of  the  absence  of  reasonable 
and  probable  cause  for  the  charge. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  may  be,  that  there  was  some  evidence 
of  reasonable  and  probable  cause  for  the  charge.  But  this  rule  was  moved  on  the  ground 
that  there  was  no  evidence  of  the  absence  of  reasonable  and  probable  cause.  I  think 
that  there  was.  It  is  not  clear  that  the  plaintiff  had  no  lien.  If  he  had  not,  he  may 
have  acted  as  he  did  under  the  belief  that  he  had  a  lien.  The  plaintiff,  a  person  known 
in  Sunderland,  having  a  house  and  yard  of  his  own  there,  took  the  goods,  not  con- 
cealing the  fact  that  he  had  done  so ;  and  the  only  imputation  against  him  is,  that  he 
took  them  at  an  unseasonable  hour.  The  natural  conclusion  is,  that  the  plaintiff  acting 
under  a  mistaken  notion  of  his  rights,  took  them  when  he  could  get  them  without 
opposition,  and  that  there  was  not  the  slighest  pretence  for  the  charge. 

Watson,  B.  An  assertion  of  right  is  not  a  felony.  I  think,  therefore,  that  my 
brother  Channell  was  quite  correct  in  ruling  that  there  was  an  absence  of  reasonable 
and  probable  cause. 

Channell,  B.  In  cases  of  this  kind,  where  the  facts  are  not  disputed,  it  is  for 
the  Judge  to  say  whether  they  shew  a  want  of  reasonable  and  probable  cause.  Upon 
the  facts  here,  I  think  that  there  was  an  absence  of  reasonable  and  probable  cause. 

Rule  discharged. 


[605]  The  National  Assurance  and  Investment  Association  v.  Best.  Nov. 
19,  1857. — The  plaintiffs  having  recovered  judgment  against  the  defendant,  in 
June,  1855,  issued  a  ca.  sa.  thereon,  and  a  warrant  was  delivered  to  W.  an  officer 
of  the  sheriff.  A  few  days  afterwards  the  managing  clerk  of  the  plaintiffs' 
attorney  wrote  to  W.  requesting  him  not  to  execute  the  writ.  In  January,  1856, 
the  defendant  was  arrested  by  S.,  another  officer  of  the  sheriff,  under  a  ca.  sa. 
issued  on  a  judgment  obtained  against  the  defendant  by  another  creditor.  On 
the  same  day  the  defendant  paid  the  amount  due  on  that  judgment,  S.,  before 
discharging  the  defendant,  sent  to  the  sheriffs  office  to  inquire  whether  there 
were  any  other  writs  against  him,  and  in  answer  received  a  copy  of  the  warrant 
granted  on  the  writ  issued  by  the  plaintiffs.  The  managing  clerk  of  the  plaintiffs' 
attorney  having  heard  of  the  defendant's  arrest  reminded  W.  of  the  counter- 
mand of  the  plaintiffs'  writ,  when  VV.  required  a  countermand  signed  by  the 
attorney  which  was  sent,  and  the  defendant  was  discharged  from  custody.  In 
an  action  by  the  plaintiffs  against  the  defendant  on  their  judgment.  Held : 
that  there  was  no  arrest  of  the  defendant  under  the  plaintiffs'  writ,  either  in  fact 
or  in  law,  and  that,  even  if  there  had  been,  there  was  no  discharge  from  custody 
by  the  plaintiffs,  and  consequently  the  action  on  the  judgment  was  maintainable. 
— The  plaintiffs  lent  to  the  defendant  6001.  on  the  security  of  an  indenture 
whereby  two  policies  of  insurance  were  charged  with  the  payment  of  the  principal 
money  and  interest.  The  indenture  contained  a  covenant  by  the  defendant  to 
pay  the  premiums  of  the  policies.  By  their  terms  the  policies  only  remained  in 
force  provided  the  premiums  were  paid  every  year.  The  defendant  paid  the 
first  year's  premium  only,  and  the  plaintiffs  having  sued  him  on  his  covenant  for 
nonpayment  of  the  three  subsequent  years'  premiums :  Held,  that  as  it  did  not 
appear  that  the  plaintiffs  had  sustained  any  loss  by  the  defendant's  neglect  to 
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keep  up  the  policies,  the  measure  of  damage  was  not  the  amount  of  the  three 
years'  premiums,  but  the  plaintiffs  were  entitled  to  nominal  damages  only. 

[S.  C.  27  L.  J.  Ex.  19 ;  6  W.  R.  278.] 

The  first  count  of  the  declaration  stated,  that  by  an  indenture  dated  the  6th  June, 
1853,  and  made  between  the  defendant  (and  other  persons  therein  named),  of  the  first 
part,  Baron  Kingsale  and  J.  Tidd  of  the  second  part,  and  three  of  the  trustees  of  the 
plaintiffs  (therein  named,)  of  the  third  part;  after  reciting  that  the  said  Baron  Kingsale 
was  entitled  to  a  policy  of  assurance  upon  his  own  life,  dated  the  31st  January,  1853, 
under  the  hands  of  three  of  the  directors  of  the  National  Assurance  and  Investment 
Association,  for  the  sum  of  6001.  at  and  under  the  annual  premium  of  141.  17s. ;  and 
that  J.  Tidd  was  entitled  to  a  policy  of  assurance  on  his  own  life,  dated  the  31st  May, 

1853,  under  the  hands  &c.,  for  the  sum  of  6001.,  at  and  under  the  annual  premium  of 
271.  19s.  6d. ;  and  that  the  parties  thereto  of  the  first  part  had  applied  to  the  parties 
thereto  of  the  third  [606]  part  to  lend  them  the  sum  of  6001.,  which  the  parties 
thereto  of  the  third  part  had  agreed  to  do  upon  having  the  repayment  thereof  with 
interest,  and  the  payment  of  the  premiums,  secured  by  a  charge  upon  the  said  two 
policies  and  by  the  joint  and  several  covenant  of  the  said  parties  thereto  of  the  first 
and  second  parts  :  the  defendant  covenanted  with  the  parties  thereto  of  the  third 
part,  &c.  (setting  out  a  covenant  for  payment  of  the  6001.  and  interest).  And  also 
that  the  defendant  (and  the  other  parties  thereto  of  the  first  part),  or  the  said  Baron 
Kingsale,  and  J.  Tidd  would  from  time  to  time  so  long  as  the  said  principal  sum  of 
6001.  or  any  part  thereof,  or  any  interest  thereon,  should  remain  unpaid,  regularly 
pay  or  cause  to  be  paid  the  said  premiums  and  any  other  monies  which  should  be 
requisite  or  necessary  for  keeping  on  foot  the  aforesaid  two  policies,  or  each  of  them, 
on  the  first  d'ays  on  which  the  same  premiums  or  other  monies  should  respectively 
become  payable.  (There  followed  a  covenant  for  payment  of  the  costs  of  any  action 
brought  for  the  recovery  of  the  6001.  and  interest.)  Averments :  that  the  indenture 
and  covenants  were  made  and  entered  into  with  the  parties  of  the  third  part  in  trust 
for  the  plaintiffs,  and  that  the  plaintiffs  were  and  are  interested  therein  within  the 
true  intent  and  meaning  of  the  National  Assurance  and  Investment  Association  Act, 

1854,  and  that  all  conditions  precedent  have  been  performed,  &c.  Breaches:  first, 
that  although  after  the  making  of  the  indenture,  and  whilst  part  of  the  said  sum  of 
6001.  remained  unpaid,  and  before  this  suit  three  premiums  on  the  policy  on  the  life 
of  the  said  Baron  Kingsale  became  due  and  payable,  and  the  same  were  requisite  and 
necessary  for  keeping  on  foot  the  said  policy,  yet  the  defendant,  (and  the  parties  of 
the  first  and  second  parts,)  did  not  pay  the  said  premiums  or  any  of  them.  Second 
breach  :  non-payment  [607]  of  three  premiums  due  on  the  policy  on  the  life  of  the 
said  J.  Tidd.  (There  was  a  third  breach  in  respect  of  the  nonpayment  of  the  costs  of 
an  action  for  the  recovery  of  the  6001.  and  interest.)  The  second  count  of  the  declara- 
tion stated,  that  on  the  22nd  May,  1854,  M.  Chayton,  G.  Stone  and  G.  Paget,  then 
being  three  of  the  trustees  of  and  for  the  plaintiffs,  did,  in  the  Court  of  Exchequer,  &c., 
by  the  consideration  and  judgment  of  the  said  Court  recover  against  the  defendant 
the  sum  of  4561.  8s.  lid.,  which  in  and  by  the  said  Court  was  then  adjudged  to  the 
said  M.  Chayton,  G.  Stone  and  G.  Paget,  for  a  certain  debt  due  from  the  defendant 
and  for  their  damages,  &c.,  whereof  the  defendant  was  convicted,  as  by  the  record  &c. 
appears ;  which  said  judgment  still  remains  in  force.  And  the  said  M.  Chayton, 
G.  Stone  and  G.  Paget  have  not,  nor  have  the  now  plaintiffs  obtained  any  execution 
or  satisfaction  of  the  said  judgment  as  to  3751.  parcel,  &c.,  and  the  said  last  mentioned 
sum,  and  501.  for  interest  &c.,  remains  due  and  unsatisfied.  Averments :  that  the 
said  M.  Chayton,  G.  Stone  and  G.  Paget  brought  the  said  action  and  recovered  the 
said  judgment  in  trust  for  the  plaintiffs  and  for  a  debt  due  to  them  in  trust  for  the 
plaintiffs,  and  that  the  plaintiffs  were  and  are  interested  in  the  said  debt  and  judgment 
within  the  true  intent  and  meaning  of  the  aforesaid  act  of  parliament,  and  that  before 
this  suit  all  things  had  been  done  and  had  happened  which  are  required  by  the  said 
Act  to  enable  the  plaintiffs  to  bring  and  prosecute  this  action  on  the  said  judgment, 
under  the  provisions  of  the  said  Act. 

Pleas  (inter  alia).  As  to  so  much  of  the  first  count  as  charges  the  nonpayment  of 
the  premiums  on  the  said  policies :  that  no  such  premiums  became  due  as  alleged. 

To  second  count :  that  after  the  recovery  of  the  said  judgment,  that  said  M. 
Chayton,  G.  Stone  and  G.  Paget,  [608]  for  having  satisfaction  thereof,  caused  to  be 
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issued  out  of  the  said  Court  a  writ  of  capias  ad  satisfaciendum  directed  to  the  sheriff 
of  Middlesex,  whereby  the  said  sheriff"  was  commanded,  &c.  (setting  out  the  writ), 
which  said  writ  was  delivered  to  the  said  sheriff  to  be  executed.  By  virtue  of  which 
writ  the  said  sheriff  afterwards  took  the  defendant,  &c. ;  and  the  defendant  remained 
and  was  in  the  custody  of  the  said  sheriff  under  and  by  virtue  of  the  said  writ  to 
satisfy  the  plaintiffs  in  the  said  action,  for  a  long  time  and  until  they  consented  to  his 
being  discharged  from  the  custody  of  the  said  sheriff. 

The  replications  respectively  joined  and  took  issue  on  the  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Trinity 
Term,  it  appeared  that  in  June  1853,  the  defendant  and  other  persons,  who  were 
directors  of  a  Mining  Company,  borrowed  of  the  plaintiffs  6001.  As  a  security,  they 
executed  the  indenture  declared  on,  whereby  the  two  policies  of  assurance  therein 
mentioned  were  charged  with  the  payment  of  the  6001.  and  interest.  The  indenture 
contained  the  covenant  (set  out  in  the  first  count  of  the  declaration),  for  payment  of 
the  premiums  on  the  policies  which  were  respectively  dated  the  31st  January  and 
31st  May,  1853.  These  policies  provided  (in  the  usual  form)  "that  if  the  assured 
shall  die  before  the  expiration  of  the  said  term  of  twelve  calendar  months,  to  be  com- 
puted from  the  day  of  the  date  of  this  policy  ;  or  shall  live  beyond  such  day  and  he, 
or  his  assigns,  shall  at  or  before  the  expiration  of  that  day,  and  at  or  before  the 
expiration  of  every  succeeding  twelve  calendar  months,  during  the  continuing  of  this 
assurance,  pay  at  the  office  of  the  Association  the  premium  of  &c.,  then  the  funds  and 
other  property  of  the  Association  shall  be  subject  and  liable  to  the  sum  of  6001."  The 
first  year's  premium  [609]  alone  was  paid ;  and  the  plaintiffs  now  sought  to  recover 
the  sum  of  1281.  9s.  6d.,  as  the  amount  of  premiums  due  in  the  years  1854,  1855  and 
1856.  Some  payments  had  been  made  on  account  of  the  6001.  and  interest,  and  on 
the  22nd  May,  1854,  the  plaintiffs  obtained  a  judgment  against  the  defendant,  and 
the  other  parties  liable  under  the  indenture,  for  the  balance.  On  the  18th  of  June, 
1855,  a  writ  of  ca.  sa.  on  this  judgment  was  lodged  with  the  sheriff  of  Middlesex,  and 
a  warrant  thereon  was  delivered  to  an  officer  named  Willis.  Some  further  payments 
on  account  were  afterwards  made,  and  in  consequence  the  managing  clerk  of  the 
plaintiffs'  attornies,  Messrs.  Miller  &  Horn,  wrote  to  Willis  the  following  letter : — 

"78  King  William  Street, 
"Gentlemen, —  "22nd  June,  1855. 

"  Chayton  and  Others  v.  Devon  and  Others. 

"  Do  not  execute  the  ca.  sa.  in  this  action.  "  Miller  &  Horn. 

"  Messrs.  Willis  &  Willis, 
"  Officers  to  the  Sheriff  of  Middlesex." 

On  the  4th  January,  1856,  the  defendant  was  arrested  by  a  sheriffs  officer,  named 
Sloman,  under  a  ca.  sa.  issued  on  a  judgment  obtained  against  him  by  one  Rennie. 
On  the  same  day  the  defendant  paid  the  amount  due  on  that  judgment.  The  officer 
(according  to  the  usual  practice),  before  discharging  the  defendant  from  custody,  sent 
to  the  sheriff's  office  to  inquire  whether  there  were  any  other  writs  of  ca.  sa.  against 
him,  and  in  answer  he  received  a  copy  of  the  warrant  granted  by  the  late  sheriff  on 
the  writ  issued  on  the  plaintiffs'  judgment.  The  clerk  of  the  plaintiffs'  attorney  having 
been  informed  of  the  defendant's  arrest,  went  to  Willis  and  reminded  him  of  the 
countermand  on  the  22nd  June,  1855.  Willis  said  that  he  should  require  [610]  a 
countermand  signed  by  the  principals,  whereupon  the  plaintiffs'  attornies  sent  him 
the  following  letter  : — 

"  78  King  William  Street, 
"Gentlemen,—  "5th  Jan.  1856. 

"  Chayton  and  Others  v.  Devon  and  Others. 

"  The  countermand  of  execution  of  ca.  sa.  herein,  written  and  dated  on  the  22nd 
of  June  last,  was  given  and  signed  in  our  name  by  our  managing  clerk,  Mr.  Murray, 
he  having  at  the  time  full  authority  for  so  doing. — Yours  &c. 

"  Miller  &  Horn. 
"  Messrs.  Willis  &  Willis, 
"  Officers  to  the  Sheriff  of  Middlesex." 
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Willis  thereupon  informed  Sloman  of  the  countermand  of  the  plaintiffs'  writ,  and 
the  defendant  was  immediately  discharged  from  custody.  The  sheriff  was  afterwards 
ruled  to  return  the  writ,  and  he  returned  that  by  the  instructions  of  the  plaintiffs' 
attornies,  he  had  forborne  to  execute  it.  There  was  evidence  that  in  London  and 
Middlesex  it  is  usual  to  countermand  a  writ  of  execution  by  writing  to  the  officer  who 
holds  the  warrant,  but  in  other  counties  by  writing  to  the  sheriff. 

It  was  submitted  on  behalf  of  the  defendant ;  first,  that  the  evidence  supported 
the  plea  of  the  defendant's  discharge  from  custody  :  secondly,  that  the  plaintiffs  were 
only  entitled  to  recover  nominal  damages  in  respect  of  the  non-payment  of  the 
premiums  of  insurance.  His  lordship  reserved  the  points,  and  a  verdict  was  entered 
for  the  plaintiffs  for  the  amounts  claimed. 

Eochfort  Clarke,  in  the  present  term,  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendant  on  the  second  count,  and  to  reduce  the  damages  to  a  nominal  amount 
on  the  first  count,  against  which 

[611]  J.  Brown  and  J.  H.  Davidson  shewed  cause  (Nov.  17).  First,  the  action 
on  the  judgment  is  maintainable.  There  was  no  actual  arrest  of  the  defendant,  under 
the  ca.  sa.  issued  by  the  plaintiffs,  neither  was  there  any  constructive  arrest.  A  sheriff 
is  entitled  to  detain  a  defendant  in  custody  for  a  reasonable  time  after  the  receipt  of 
an  order  for  his  discharge,  for  the  purpose  of  searching  the  office  and  ascertaining 
whether  other  writs  are  lodged  against  him  :  Samuel  v.  Buller  (1  Exch.  439).  The 
question,  under  what  circumstances  an  arrest  by  the  sheriff,  at  the  suit  of  one  plaintiff, 
will  operate  as  an  arrest  under  all  writs  held  by  the  sheriff  against  the  same  defendant, 
was  fully  considered  by  the  House  of  Lords  in  Hooper  v.  Lane  (6  H.  L.  C.  443).  There 
Erie,  J.,  said  : — "This  is  true  in  the  sense  that  after  a  caption  under  one  writ,  changing 
freedom  into  imprisonment,  no  other  caption  is  necessary  to  bring  the  party  into 
custody,  under  other  writs.  Caption  or  arrest,  in  the  sense  of  changing  freedom  into 
imprisonment,  cannot  possibly  be  repeated  till  the  imprisonment  has  been  changed 
back  into  freedom  again.  But  it  is  not  true  in  the  sense  that  an  arrest  under  one 
writ  operates  by  law  as  an  arrest  under  any  other  writ.  Still  less  is  it  true  that  it 
affects  the  powers  of  the  sheriff  in  respect  of  other  writs.  If  a  bailiff  with  one  warrant 
arrests,  the  custody  is  confined  to  that  warrant.  If  he  has  several  warrants,  the 
arrest  is  under  all  that  he  holds ;  and  after  the  arrest,  and  before  notice  to  the  sheriff, 
the  defendant  is  not  in  custody  under  other  writs  lying  in  the  sheriff''s  hands.  For 
instance,  if  he  is  rescued  from  the  bailiff  immediately  after  the  arrest,  it  seems  that 
those  plaintiffs  only  can  sue  the  rescuers,  who  had  warrants  in  the  bailiff's  hands : 
Hodges  v.  Marks  (Cro.  Jac.  485)."  RoUnson  v.  [612]  Fewens  (5  M.  &  W.  149),  Pearson 
V.  Yewens  (5  Bing.  N.  C.  489),  and  Collins  v.  Yewens  (10  A.  &  E.  570),  shews  that  a 
bailiff  who  arrests  in  a  particular  suit,  is  not  identified  with  the  sheriff  as  to  other 
suits,  unless  he  holds  warrants  in  those  suits  also.  Here  the  officer  who  made  the 
arrest  had  no  warrant  in  the  plaintiff's  suit ;  that  warrant  was  held  by  another  officer, 
and  its  execution  was  countermanded.  The  notice  not  to  execute  the  writ  was 
equivalent  to  a  withdrawal  of  it ;  and  its  subsequent  execution  would  have  rendered 
the  sheriff  liable  as  a  trespasser:  Barker  v.  St.  Quintin  (12  M.  &  W.  441),  Hunt  v. 
Hooper  (12  M.  &  W.  664).  The  officer  who  held  the  warrant  was  the  sheriff's  agent 
to  receive  the  countermand.  Notice  to  a  sherift's  officer  is  notice  to  the  sheriff: 
Howard  v.  Cauty  (2  D.  &L.  115),  Imray  v.  Magnay  (11  M.  &  W.  267),  Christopherson  v. 
Burton  (3  Exch.  160).  Secondly,  under  the  first  count  of  the  declaration  the  plaintiffs 
are  entitled  to  recover  as  damages  the  amount  of  the  unpaid  premiums.  The  default 
in  payment  of  the  premiums  does  not  render  a  policy  absolutely  void ;  but  only 
voidable  at  the  option  of  the  assurers,  and  they  may,  if  they  think  fit,  waive  the 
forfeiture  by  accepting  the  premiums  after  they  are  due. 

Wilde  and  Rochfort  Clarke,  in  support  of  the  rule.  First,  there  was  no  effectual 
countermand  of  the  execution  of  the  writ.  The  letter  written  by  the  clerk  of  the 
plaintiffs'  attorney  to  the  sheriff's  officer  was  not  only  not  acted  on  at  the  time,  but  its 
authority  was  subsequently  disputed.  Besides  an  attorney  has  no  authority  to 
countermand  a  writ  of  execution.  His  authority  ceases  with  the  judgment,  except  for 
the  purpose  of  issuing  execution  and  receiving  [613]  the  proceeds :  Savory  v.  Chapman 
(11  A.  &  E.  829),  [Channell,  B.  The  attorney  may  order  the  sheriff  to  withdraw 
from  possession  under  a  fi.  fa. :  Levi  v.  Abbott  (4  Exch.  588).]  A  letter  written  to  a 
sheiift"s  officer  by  an  attorney's  clerk,  without  any  specific  authority  from  the  attorney, 
cannot  destroy  the  legal  effect  of  a  writ  lodged  with  the  sheriff.     In  order  to  counter- 
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mand  a  writ,  notice  should  be  given  at  the  sheriffs  office.  The  officer  who  holds  the 
warrant  is  not  the  sheriff's  agent  to  receive  a  countermand,  but  merely  his  agent  to 
execute  the  writ.  In  Drake  v.  Sykes  (7  T.  R.  113,  117),  Lawrence,  J.,  said: — "It  is 
of  great  importance  to  the  sheriff  to  know  for  what  acts  and  to  what  extent  he  is 
answerable  for  the  acts  of  his  bailiff."  The  under  sheriff  is  the  recognised  agent  of 
the  sheriff,  to  whom  notice  of  countermand  should  be  given :  the  sheriffs  officer  is 
only  his  agent  where,  from  the  necessity  of  the  case,  the  sheriff  cannot  act.  The 
doctrine  laid  down  in  Barratt  v.  Price  (9  Bing.  566),  that  an  arrest  under  one  writ 
operates  as  an  arrest  under  all  writs  then  in  the  sheriff's  hands  against  the  same  defen- 
dant, was  recognised  and  affirmed  in  Hooper  v.  Lane.  Secondly,  the  plaintiffs  are  only 
entitled  to  nominal  damages  in  respect  of  the  nonpayment  of  the  premiums  of 
insurance.  By  the  terms  of  the  policy  the  insurance  is  for  one  year ;  then  if  at  or 
before  the  expiration  of  that  period  the  premium  is  paid,  the  policy  continues  in 
force  for  another  year ;  and  so  on  from  year  to  year.  No  premium  having  been 
paid  after  the  first  year,  the  policy  was  at  an  end  ;  but  the  plaintiffs  have  not  sustained 
any  damage  thereby.  If,  indeed,  the  policies  had  been  effected  in  another  insurance 
company,  and  the  plaintiffs  had  paid  the  premiums,  the  case  might  have  been 
different.  [Pollock,  C.  B.  The  damage  is  the  possible  loss,  which  the  plaintiffs  have 
escaped.  It  is  like  the  case  of  a  covenant  [614]  to  insure  a  ship  for  a  particular 
voyage,  which  the  covenantor  neglects  to  do,  and  the  ship  arrives  in  safety  at  her 
place  of  destination.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  there  were  two  questions :  first,  whether 
the  defendant  had  been  in  custody  at  the  suit  of  the  plaintiffs  under  a  writ  of  ca.  sa. 
issued  on  the  judgment,  which  is  the  subject  of  the  second  count  of  the  declaration, 
and  had  been  discharged  by  them ;  for  if  so,  the  debt  was  gone  ;  and,  consequently, 
the  action  on  the  judgment  could  not  be  maintained.  The  other  question  arose  on 
the  first  count,  which  was  for  the  nonpayment  of  certain  premiums  of  insurance,  which 
the  defendant  had  covenanted  to  pay.  With  respect  to  that  count,  it  was  not 
disputed  that  the  action  was  maintainable,  and  the  point  raised  by  the  defendant's 
counsel  was  that  the  plaintiffs  were  entitled  to  nominal  damages  only.  Upon  the 
second  count,  the  defendant's  counsel  contended  that  the  defendant  had  been  in 
custody  under  the  writ  of  ca.  sa.  at  the  suit  of  the  plaintiffs  and  had  been  discharged 
by  them,  and,  therefore,  inasmuch  as  the  judgment  was  satisfied,  the  defendant  was 
entitled  to  have  the  verdict  entered  for  him  on  the  second  count.  We  are  all  of 
opinion  that  neither  in  point  of  law  or  fact  was  the  defendant  in  the  custody  of  the 
sheriff  at  the  suit  of  the  plaintiffs.  Upon  the  facts  that  is  quite  clear.  But  if  there 
were  any  doubt  about  it,  and  if  it  could  be  successfully  contended  (as  we  think  it 
cannot)  that  the  defendant  was  in  point  of  law  in  custody  at  the  plaintiffs'  suit,  he 
clearly  was  not  discharged  by  them  or  by  anybody  having  authority  from  them. 
The  debt,  therefore,  has  not  been  satisfied ;  and  the  action  upon  the  judgment  is 
maintainable. 

With  respect  to  the  other  count,  we  think  that  there  [615]  is  considerable  weight 
in  the  argument  of  the  defendant's  counsel.  It  is  clear  that  the  amount  of  the  premiums 
is  not  the  criterion  of  damage.  The  premiums  not  having  been  paid  by  the  covenantors, 
if  the  covenantees  had  paid  them  in  order  to  keep  up  the  policy,  or,  for  their  own 
security,  had  effected  another  policy,  there  might  have  been  ground  for  substantial 
damages ;  but  here  there  was  nothing  but  the  loss  of  the  security,  and  it  does  not 
appear  that  any  actual  injury  was  sustained  by  the  plaintiffs  in  consequence  of  that. 
The  plaintiffs  have  not  put  us,  nor  did  they  put  the  jury,  in  a  situation  to  estimate 
what  damages  they  are  entitled  to,  if  the  amount  of  the  premiums  does  not  furnish 
the  criterion.  As  the  Court  cannot  substitute  any  other  measure  of  damage,  we  think 
that  on  the  first  count  the  plaintiffs  are  entitled  to  nominal  damages  only.  On  the 
second  count  there  must  be  a  reference  to  the  Master  as  to  the  amount  due  under  the 
judgment,  and  the  verdict  will  stand  for  the  plaintiffs  for  that  amount. 

Rule  accordingly. 

Gibson  v.  Susannah  Doeg.  Nov.  24,  1857. — A  lease  contained  a  covenant  on  the 
part  of  the  lessee  that  he  would  not,  without  the  consent  of  the  lessor,  use, 
exercise,  or  carry  on  in  the  demised  premises  any  trade  or  business  whatsoever, 
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nor  convert  the  dwelling-houses  into  a  shop,  nor  suffer  the  same  to  be  used  for  any 
other  purpose  than  dwelling-houses.  One  of  the  dwelling-houses  was  converted 
into  a  public  house  and  a  grocery  shop,  and  the  lessor,  with  full  knowledge  of  it, 
for  more  than  twenty  years  received  the  rent.  The  plaintiff,  having  purchased 
the  reversion  of  the  lessor,  brought  an  action  of  ejectment  for  the  breach  of  the 
covenant.  Held,  that  the  user  of  the  premises  in  their  altered  state  for  more 
than  twenty  years,  with  the  knowledge  of  the  lessor,  was  evidence  from  which  a 
jury  might  presume  a  licence. 

[S.  C.  27  L.  J.  Ex.  37;  6  W.  E.  107.  Followed,  Hepworth  v.  Pickles,  [1900]  1  Ch. 
108 ;  Clippens  Oil  Company  v.  Edinburgh  and  District  Water  Trustees,  [1904]  A.  C.  64. 
Referred  to.  Heath  v.  Deane,  [1905]  2  Ch.  9.3.] 

Ejectment  to  recover  possession  of  a  piece  of  land  with  the  messuages,  dwelling- 
houses,  shops,  &c.,  thereon  built. 

At  the  trial  before  Watson,  B.,  at  the  last  Newcastle  Summer  Assizes,  the  following 
facts  appeared.  By  inden-[616]-ture  made  the  19th  April,  1822,  between  Sir  Matthew 
White  Eidley  of  the  one  part,  and  Alexander  Doeg  of  the  other  part.  Sir  M.  W. 
Ridley  demised  to  A.  Doeg,  a  piece  of  ground,  called  the  "  Redbarnes,"  near  the  town 
of  Newcastle,  together  with  two  dwelling-houses  built  thereon,  for  a  term  of  fifty-four 
years  at  the  rents  specified.  The  indenture  contained  (amongst  others)  a  covenant  by 
Doeg  to  keep  the  demised  premises  in  repair,  and  also  the  following  : — "  And  that  the 
said  A.  Doeg,  his  executors,  administrators,  or  assigns,  shall  not,  nor  will,  at  any  time 
during  the  continuance  of  the  said  term  hereby  granted,  use,  exercise,  or  carry  on,  or 
permit  or  suffer  to  be  used,  exercised,  or  carried  on,  in  or  upon  the  said  demised 
premises,  or  any  part  thereof,  any  trade  or  business  whatsoever  without  the  express 
consent  in  writing  under  the  hand  of  the  said  Sir  M.  W.  Ridley,  his  heirs  or  assigns, 
for  that  purpose  first  had  and  obtained ;  nor  shall  nor  will  without  such  consent  as 
aforesaid,  at  any  time  during  the  said  term,  make  any  additional  erections  or  buildings 
upon  the  said  piece  or  parcel  of  ground.  And  shall  not  nor  will,  without  such  consent 
as  aforesaid,  convert  the  said  messuages,  tenements,  or  dwelling-houses,  or  other  the 
premises  hereby  demised,  or  any  part  thereof,  into  a  manufactory,  shop,  warehouse, 
shed,  or  place  for  sale  for  goods  or  merchandize ;  nor  use  nor  suffer  the  same  to  be 
occupied  or  used  in  any  other  manner  or  for  any  other  purpose  than  as  dwelling-houses 
and  gardens."  (Then  followed  a  covenant  by  A.  Doeg  not  to  assign  the  lease  without 
the  consent  in  writing  of  Sir  M.  W.  Ridley.)  "  Provided  always,  nevertheless,  and 
these  presents  are  upon  this  express  condition,  that  if  the  said  A.  Doeg,  his  executors, 
&c.,  shall  neglect  or  fail  in  the  performance  or  observance  of  any  or  either  of  the 
covenants  or  agreements  hereinbefore  contained,  which  by  him  or  them  are  to  be 
performed  or  observed  respectively,  then  [617]  and  from  thenceforth,  in  either  or  any 
part  of  the  said  cases  this  present  demise  or  lease,  and  the  covenant  for  quiet  enjoy- 
ment hereinafter  contained  shall  wholly  cease  and  be  void,  and  the  said  Sir  M.  W. 
Ridley,  his  heirs,  &c.,  shall  or  lawfully  may,  immediately,  or  at  any  time  thereafter, 
enter  into  and  upon  the  said  hereby  demised  premises,  or  any  part  thereof  in  the 
name  of  the  whole,  and  repossess,  retain  and  enjoy  the  same  as  in  his  and  their  first 
and  former  estate,  anything  herein  contained  to  the  contrary  in  any  wise  notwith- 
standing." At  the  time  this  lease  was  granted,  the  two  dwelling-houses  therein 
mentioned  were  villas  with  ornamental  and  kitchen  gardens,  called  "  Stepney  Villa  " 
and  "Stepney  Cottage."  More  than  twenty  years  ago  (the  precise  time  did  not 
appear)  alterations  had  been  made  in  the  premises.  "  Stepney  Villa  "  was  enlarged 
at  each  end,  one  of  which  was  converted  into  a  public  house,  and  the  other  into  a 
grocery  and  flour  shop :  stables  and  workshops  were  built  on  the  gardens.  The  rent 
was  regularly  paid  and  no  complaint  was  made  of  the  alterations  until  May  1857.  By 
indenture  made  the  9th  April,  1828,  between  A.  Doeg  of  the  first  part,  G.  Henderson 
and  H.  Marshall,  of  the  second  part,  Sir  M.  W.  Ridley  of  the  third  part,  and  E.  Pawson 
of  the  fourth  part:  reciting  (inter  alia),  that  A.  Doeg,  on  the  11th  June,  1816,  was 
declared  bankrupt ;  that  G.  Henderson  and  H.  Marshall  were  appointed  his  assignees, 
and  that  on  the  16th  June,  1818,  A.  Doeg  obtained  his  certificate:  also  reciting  the 
indenture  of  lease  dated  the  19th  April,  1822,  and  that  the  lease  was  subject  to  a 
covenant  not  to  assign  without  the  licence  in  writing  of  the  said  Sir  M.  W.  Ridley : 
also  reciting  that  A.  Doeg  had  applied  to  E.  Pawson  for  the- loan  of  2501.,  who  there- 
upon agreed  to  comply  with  the  said  application  on  having  the  repayment,  with 
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interest,  secured  to  her  by  the  covenant  of  A,  Doeg,  and  by  a  mortgage  of  the  tene- 
ments comprised  in  the  said  indenture  of  lease :  and  as  a  further  inducement  [618]  to 
E.  Pawson  to  make  the  said  loan,  A.  Doeg  agreed  to  sustain  the  value  of  the  proposed 
security,  by  keeping  the  buildings  therein  in  repair  and  insuring  them  :  It  was 
witnessed,  that  in  consideration,  &c.,  "  A.  Doeg  with  the  consent  of  Sir  M.  W.  Ridley, 
testified  by  his  executing  these  presents,  did  assign,  &c."  (stating  an  assignment  of 
the  ground  and  buildings  demised  by  the  indenture  of  lease  of  the  19th  April,  1822) : 
To  have  and  to  hold,  &c.,  "  subject  as  between  Sir  M.  W.  Ridley,  his  heirs  and  assigns, 
and  E.  Pawson,  her  executors,  &c.,  to,  but  freed  and  discharged  as  between  (a)  A.  Doeg, 
bis  executors,  &c.,  from  not  only  the  payment  of  the  several  yearly  rents  reserved, 
&c.,  but  also  to  the  performance  and  observance  of  the  covenants  and  agreements 
contained  in  the  same  indenture,  and  which  ought  to  be  observed  and  performed  by 
the  lessee  or  assignees  for  the  time  being  of  the  tenements  thereby  demised,  from  and 
after  the  day  of  the  date  of  these  presents ;  and  to  E.  Pawson,  her  executors,  &c., 
during  all  the  residue  or  remainder  of  the  said  term  of  fifty-four  years,"  by  way  of 
mortgage,  and  subject  to  the  proviso  hereinafter  contained  for  redemption.  By  a 
memorandum  in  writing,  dated  the  2nd  April,  183],  Sir  M.  W,  Ridley  granted  to 
A.  Doeg,  his  executors,  &c.,  "full  and  free  liberty,  licence,  and  lawful  and  absolute 
authority,  to  assign,  demise,  or  otherwise  dispose  of  all,  or  any  part,  of  the  piece  of 
ground,  messuages,"  &c.,  demised  by  the  indenture  of  the  19th  April,  1822,  at  his 
discretion,  "for  all  or  any  part  of  the  estate,  term,  or  interest  therein,"  &c.,  "any 
proviso,  covenant,  clause,  matter,  or  thing  contained  in  the  said  indenture  of  demise 
to  the  contrary  in  anywise  notwithstanding."  On  the  23rd  May,  1857,  the  plaintiff 
purchased  of  the  heir-at-law  of  Sir  M.  W.  Ridley,  (who  died  [619]  in  1836),  his  interest 
in  the  reversion  of  the  property  in  question,  subject  to  the  indenture  of  lease  of  the 
19th  April,  1822.     This  action  was  commenced  on  the  5th  June,  1857. 

It  was  objected  on  behalf  of  the  defendant,  first  that  the  user  of  the  premises 
contrary  to  the  covenant  was  not  a  continuing  breach,  and,  if  so,  it  was  waived  by 
the  acceptance  of  rent ;  secondly,  that  the  right  of  re-entry  was  put  an  end  fo  by  the 
indenture  of  the  9th  April  1828,  and  the  licence  of  the  2nd  April,  1831  :  thirdly,  that 
an  assignee  of  the  reversion  cannot  take  advantage  of  a  forfeiture  before  notice  of  the 
assignment  to  him.  The  learned  Judge  reserved  the  points ;  and  it  being  admitted 
"  that  part  of  the  premises  had  been  used  for  many  years,  and  still  was  used,  for  trade 
and  business  ;  and  with  perfect  knowledge  thereof,  the  lessor  received  rent  from  time 
to  time,"  his  lordship  merely  left  to  the  jury  the  question  of  repair,  and  they  found 
for  the  defendant.  Leave  was  then  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him. 

Overend,  in  the  following  term,  obtained  a  rule  nisi  accordingly,  on  the  ground 
that  the  user  of  the  premises  contrary  to  the  covenant  was  a  continuing  breach  of 
covenant  and  not  waived. 

Temple,  in  the  same  term,  obtained  a  rule  whereby  it  was  ordered,  in  the  event 
of  the  Court  being  about  to  make  the  plaintiffs  rule  absolute,  that  the  plaintiff  shew 
cause  why  the  verdict  found  for  the  defendant  should  not  nevertheless  stand  :  on  the 
following  grounds  : — First,  that  the  mortgage  of  the  9th  April  1828,  put  an  end  to  all 
right  of  re-entry.  Secondly,  that  the  lessor  having  been  a  party  to  the  mortgage,  and 
to  the  licence  to  assign,  the  right  of  re-entry  was  gone.  Thirdly,  that  the  convey- 
ance to  the  plaintiff  shews  an  existing  lease  at  that  time,  and  nothing  [620]  was 
proved  to  have  occurred  afterwards,  unless  it  was  nonrepair,  to  give  plaintiff  a 
right  of  entry,  and  that  the  jury  found  against.  Fourthly,  that  no  notice  was  given 
to  the  defendant  of  the  assignment  to  the  plaintiff :  that  an  assignee  of  the  reversion 
can  only  take  advantage  of  a  right  of  re-entry  accruing  after  notice. 

Temple  and  Udall  now  shewed  cause  against  the  plaintiff's  rule.  First,  there  was 
no  continuing  breach  of  covenant,  and  the  forfeiture  incurred  by  the  alteration  of  the 
premises  was  waived  by  the  acceptance  of  rent.  Doe  d.  Ambler  v.  JVoodbridge  (9  B.  &  C. 
376)  is  relied  on  by  the  plaintiff.  There,  however,  the  words  of  the  covenant  were 
"  alter,  convert,  or  use,"  and  the  decision  proceeded  on  the  ground  that  the  user  was 
a  continuing  breach.     But  the  Court  said, — "The  conversion  of  a  house  into  a  shop, 

(a)  On  the  argument,  the  Court  observed  that  this  was  a  clerical  error,  and  that 
the  words  "  her  and  "  should  be  inserted  after  "  between." 
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is  a  breach  complete  at  once,  and  the  forfeiture  thereby  incurred  is  waived  by  a  subse- 
quent acceptance  of  rent."  Therefore,  as  regards  the  conversion  of  part  of  the  premises 
into  a  public  house  and  shop,  that  case  is  an  authority  that  the  breach  of  covenant 
was  complete  at  the  time  the  alteration  was  made;  and  consequently,  the  plaintiff 
can  only  proceed  in  respect  of  the  user.  But  the  receipt  of  rent  by  the  lessor  for  a 
series  of  years,  with  full  knowledge  that  the  premises  were  used  for  trade  and  business, 
is  evidence  for  the  jury  of  a  licence  by  him  so  to  use  them  :  Doe  d.  SJieppard  v.  Allen 
(3  Taunt.  78).  The  proviso  does  not  render  the  lease  absolutely  void,  but  merely 
voidable  at  the  election  of  the  lessor  :  Arnsby  v.  Woodward  (6  R  &  C.  519).  Secondly 
though  the  lessor  might  have  taken  advantage  of  the  forfeiture,  the  assignee  of  the 
reversion  cannot.  In  1  Wms.  Saund.  288  b.,  note,  it  is  said  :— "  At  the  common  law, 
an  assignee  or  grantee  of  a  reversion  could  [621]  not  enter  for  a  condition  broken ; 
for  to  prevent  all  maintenance  the  common  law  did  not  allow  an  assignment  of  a  title 
of  entry  or  re-entry  :  Co.  Litt.  214.  But  if  the  estate  ceased  by  breach  of  the  con- 
dition without  entry,  as  where  in  a  lease  for  years  the  lease  is  to  be  void  by  breach  of 
the  condition,  the  assignee  of  the  reversion  might  take  advantage  of  it  at  common  law  : 
Co.  Litt.  214  b.,  215  a. ;  1  Rol.  Abr.  473  ;  3  Rep.  65  a. ;  Pennant's  case.  But  where  a 
lease  for  life  was  with  such  a  condition,  or  a  lease  for  years  with  a  condition  that  such 
a  thing  be  done  the  lessor  shall  re-enter,  the  grantee  of  the  reversion  could  not  enter 
by  common  law  :  Co  Litt.  215  a."  The  statute  32  Hen.  8,  c.  34,  gave  to  assignees 
the  same  rights  of  re-entry  "for  nonpayment  of  rent,  or  for  doing  waste,  or  other 
forfeiture,"  as  the  lessoi-s  enjoyed.  But  notwithstanding  that  Act,  an  assignee  of  the 
reversion  cannot  take  advantage  of  every  condition  of  re-entry,  but  only  those  mentioned 
in  the  statute,  and  the  words  "  other  forfeiture  "  mean  "  other  forfeiture  of  the  same 
nature:"  Co.  Litt.  215  b.  No  doubt,  some  trades  might  affect  the  reversion,  as  a 
slaughter-house,  a  tan-yard,  or  a  chemical  factory.  [Watson,  B.  Is  not  the  question 
whether  this  is  a  covenant  which  runs  with  the  land  ?]  It  is  not  a  covenant  within 
the  meaning  of  the  statute  32  Hen.  8,  c.  34  :  it  is  not  ejusdem  generis  with  waste.  A 
covenant  will  not  run  with  the  land,  unless  it  affects  the  nature,  quality,  or  value  of 
the  thing  demised,  independently  of  collateral  circumstances,  or  the  mode  of  enjoying 
it:  The  Maym'  of  Congleton  v.  Fattison  (10  East,  130),  Where  a  lease  contained  a 
proviso  for  re-entry  if  the  lessee  should  permit  any  person  to  inhabit  the  demised 
premises  who  should  carry  on  certain  specified  trades  (that  of  a  licensed  victualler  not 
being  one),  or  any  business  that  might  be,  or  grow,  or  lead  to  be,  offensive,  or  [622] 
any  annoyance  or  disturbance  to  any  of  the  lessor's  tenants ;  it  was  held  that  the 
opening  of  a  public  house  upon  the  premises  was  not  within  the  proviso :  Jozies  v. 
Thwne  (1  B.  &  C.  715).  The  mere  user  of  the  premises  for  the  purpose  of  trade  is 
not  necessarily  an  injury  to  the  reversion.  An  assignee  may  take  advantage  of  a 
covenant  when  he  cannot  of  a  condition  :  Lucas  v.  How  (Sir  T.  Raym.  250),  Bac.  Abridg. 
"Covenant"  (K),  5;  Glwer  v.  Cope  (3  Lev.  326). 

Overend  and  T.  Jones,  in  support  of  the  rule.  This  covenant  not  only  provides 
for  a  change  in  the  structure  of  the  buildings,  but  also  for  the  mode  of  the  lessee's 
occupation.  The  circumstance  of  the  lessor  not  having  sued  in  respect  of  the  altera- 
tion of  the  premises  cannot  deprive  him  of  his  right  in  respect  of  the  user.  Doe  d. 
Ambler  v.  Woodhridge  (9  B.  &  C.  376)  is  a  conclusive  authority  that  the  user  of  premises 
contrary  to  a  covenant  is  a  new  breach  every  day  they  are  so  used.  A  covenant  by 
a  lessee  to  insure  in  the  joint  names  of  himself  and  the  lessor  is  a  continuing  covenant, 
of  which  an  assignee  may  take  advantage,  although  the  breach  of  it  has  been  waived 
by  the  lessor  :  Doe  d.  Muston  v.  Gladwin  (6  Q.  B.  953).  The  receipt  of  rent  is  no 
waiver  of  a  continuing  breach  of  covenant ;  Doe  d.  Flower  v.  Peck  (1  B.  &  Ad.  428),  Doe 
d.  Baker  v.  Jones  (5  Exch.  498).  Secondly,  this  is  a  covenant  which  runs  with  the 
land.  The  user  of  the  premises  in  their  altered  state  necessarily  affects  their  value. 
In  The  Mayor  of  Congleton  v.  Patiison  (10  East,  130),  the  covenant  did  not  affect  the 
land  demised,  nor  the  mode  of  occupying  it :  it  was  a  mere  collateral  covenant  which 
would  not  bind  the  assignee  though  named. 

[623]  Temple  having  referred  to  the  rule  obtained  by  him  on  behalf  of  the 
defendant, 

Overend  and  T.  Jones  shewed  cause  against  that  rule;  but  the  Court  having 
abstained  from  expressing  any  opinion  upon  it,  the  arguments  are  omitted.  In 
reference  to  the  last  ground  of  the  rule,  they  referred  to  4  Ann.  c.  16,  s.  9. 

Temple  and  Udall  were  heard  in  support  of  this  rule.     They  cited  Dumpor's  case 
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(4  Rep.  119);  1  Smith's  Lead.  Cas.  28;  Fraunces's  case  (S'^eip.  89  a.),  and  the  observa- 
tions of  Popham,  J.,  in  Malhry's  case  (5  Rep.  114  b.) ;  Shep.  Touch.  126. 

Pollock,  C.  B.  There  is  no  occasion  to  express  any  opinion  on  the  rule  obtained 
by  the  defendant,  because  we  are  all  agreed  that  the  rule  to  enter  the  verdict  for  the 
plaintiff  ought  to  be  discharged.  We  are  of  opinion  that  where  a  breach  of  covenant 
has  continued  for  upwards  of  twenty  years,  and,  with  full  knowledge  of  it,  rent  has 
been  from  time  to  time  received,  that  fact  may  be  left  to  the  jury  to  say  whether  they 
will  not  presume  a  licence.  It  would  be  strange  if  a  jury  might  presume  a  grant  from 
upwards  of  twenty  years'  user,  and  yet  be  not  at  liberty  to  presume  a  licence.  It  is 
a  maxim  of  the  law  of  England  to  give  effect  to  everything  which  appears  to  have 
been  established  for  a  considerable  course  of  time,  and  to  presume  that  what  has  been 
done  was  done  of  right,  and  not  in  wrong.  That,  practically,  has  caused  a  series  of 
trespasses  to  constitute  a  right,  so  that  it  might  be  said  a  right  has  grown  out  of  pro- 
ceedings which  are  wrongful.  But,  in  truth,  it  is  nothing  more  than  giving  effect  to 
notorious  and  avowed  acquiescence.  No  person  would  have  permitted  a  covenant  to 
be  broken  for  more  than  [624]  twenty  years,  unless  he  was  aware  that  it  was  broken 
as  a  matter  of  right.  It  is  not  necessary,  in  point  of  form,  to  send  the  case  to  a  jury 
to  find  the  facts  which  the  Judge  may  tell  them  they  ought  to  presume.  "  The  rule  to 
enter  a  verdict  for  the  plaintiff  will  therefore  be  discharged. 

Bramwell,  B.,  Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  accordingly. 


Regul^  Generales.     Michaelmas  Term,  1857. 

1st.  It  is  ordered  that  in  Cases  of  Appeal  to  a  Superior  Court  under  the  pro- 
vision of  the  Statute  20th  and  21st  Victoria,  c.  43,  the  15th  and  16th  Practice  rules 
of  Hilary  Term,  1853,  so  far  as  the  same  are  applicable,  shall  be  observed. 

2nd.  And  in  Cases  when  the  Appeal  is  to  be  heard  before  a  Judge  at  Chambers, 
the  Appellant  shall  obtain  an  appointment  for  such  hearing,  and  shall  forthwith  give 
notice  thereof  to  the  Respondent,  and  shall,  four  clear  days  before  the  day  appointed 
for  the  hearing,  deliver  at  the  Judge's  Chambers  a  Copy  of  the  Appeal. 

[Signed  by  all  the  Judges.] 
November  25,  1867. 


[625]    Michaelmas  Vacation,  21  Vict.     In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Marriage  v.  The  Eastern  Counties  Railway  Company  and  the  London  and 
BiACKWALL  Railway  Company.  Nov.  26,  1857. — Provisions  in  the  "Lands 
Clauses  Consolidation  Act,  1845,"  commence,  "And  with  respect  to  small  portions 
of  intersected  land,  be  it  enacted  as  follows."  Section  93,  "  If  any  lands  not 
being  situate  in  a  town  or  built  upon,  shall  be  so  cut  through  and  divided  by  the 
works  as  to  leave  on  both  sides,  or  on  one  side  thereof,  a  less  quantity  of  land 
than  half  a  statute  acre,"  the  owners  of  the  intersected  lands  may  insist  on  sale, 
unless  such  owner  have  other  lands  adjoining.  By  the  94th  section,  "  If  any  such 
land  shall  be  so  cut  through  and  divided  as  to  leave  on  either  side  of  the  works  a 
piece  of  land  of  less  extent  than  half  a  statute  acre,  or  of  less  value  than  the 
expence  of  making  a  bridge,  culvert,  &c. ;  and  if  the  owner  of  such  lands  have 
not  other  lands  adjoining  such  piece  of  land,  and  require  the  promoters  of  the 
undertaking  to  make  such  communication,  then  the  promoters  of  the  undertaking 
may  require  such  owner  to  sell  to  them  such  piece  of  land,"  &c. — Held,  by  the 
Court  of  Exchequer  Chamber,  (affirming  the  judgment  of  the  Court  of  Exchequer,) 
that  the  words  "  such  land  "  in  the  94th  section,  referred  to  the  words  "  lands  not 
being  situate  in  a  town  or  built  upon "  in  the  93rd ;  and,  therefore,  that  the 
owner  of  intersected  land  so  situate  could  compel  the  promoters  of  such  an  under- 
taking, in  an  action  claiming  a  writ  of  mandamus,  to  make  accommodation  works 

Ex.  Div.  xiil— 9 
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for  his  convenience,  pursuant  to  the  68th  section  of  "The  Railways  Clauses 
Consolidation  Act,  1845."     Erie,  J.,  dissentiente. 

[S.  C.  27  L.  J.  Ex.  185;  4  Jur.  (N.  S.)  116;  6  W.  R.  131:  reversed  1860, 
9  H.  L.  C.  32.  Referred  to,  Tetley  v.  Wanless,  1866,  L.  R.  2  Ex.  29;  Latham  v. 
Lafone,  ibid.  123  ;  Hammersmith  and  City  Railway  v.  Brand,  1869,  L.  R.  4  H.  L.  190  ; 
In  re  Leader's  Estate,  1886,  17  L.  R.  Ir.  300,  affirmed  nomine  Leader  v.  Duffey,  1888, 
13  A.  C.  294.  Distinguished,  Union  Steamship  Company  of  New  Zealand  v.  Melbourne 
Harhmr  Trust  Commissioners,  1884,  9  A.  C.  369.  Adopted,  Arrow  Shipping  Company 
V.  Tyne  Improvement  Commissioners,  [1894]  A.  C.  529.] 

Declaration.  That  the  defendants  were  and  are  by  "  The  London,  Tilbury  and 
Southend  Extension  Railway  Act,  1852,"  and  "The  London,  Tilbury  and  Southend 
Railway  Deviation  and  Amendment  Act,  1854,"  with  which  the  provisions  of  "The 
Lands  Clauses  Consolidation  Act,  1845,"  and  "The  Railways  Clauses  Consolidation 
Act,  1845,"  were  incorporated,  empowered  to  make  and  maintain  the  railway  herein- 
after mentioned  through  the  lands  of  the  plaintiff;  and  that  the  plaintiff  was  at  the 
time  of  the  passing  of  the  two  first  mentioned  Acts,  and  of  the  making  of  the  railway, 
and  still  is  the  owner  within  the  true  intent  and  meaning  of  the  last  mentioned  several 
Acts,  of  certain  [626]  lands  and  premises,  &c.,  consisting  of  a  messuage,  yard,  buildings, 
and  a  garden  adjoining  thereto,  all  which  said  premises  were  situate  in  a  town  within 
the  true  intent  and  meaning  of  "The  Lands  Clauses  Consolidation  Act,  1845  :"  that 
the  defendants,  in  pursuance  and  execution  of  the  powers  granted  to  them  by  the  first 
mentioned  Act,  constructed  their  said  railway  upon  and  through  the  said  lands  and 
premises  of  the  plaintiff,  and  thereby  intersected,  cut  through  and  divided  his  said 
lands  and  premises,  and  severed  the  said  garden  from  the  said  messuage,  and  interrupted 
the  use  of,  and  prevented  the  plaintiff  from  using  his  said  garden ;  and  it  thereby 
became  and  was  and  is  necessary  for  the  purpose  of  making  good  such  interruption 
that  accommodation  works  should  be  made  by  the  defendants,  that  is  to  say,  a  bridge, 
arch  or  passage  either  over,  under,  or  by  the  side  of  or  leading  to  or  from  the  said 
railway,  which  the  defendants  at  all  times  well  knew  :  that  the  part  of  the  said  railway 
passing  over  the  plaintiff's  lands  and  premises  has  been  completed,  and  that  the  plaintiff 
before  suit  required  defendants  to  make  such  accommodation  works  as  aforesaid  ;  and 
although  the  defendants  might  and  could  have  made  them,  in  such  a  manner  as  would 
not  prevent  or  obstruct  the  working  or  using  of  the  said  railway,  and  although  the 
plaintiff  has  not  agreed  to  receive  and  has  not  been  paid,  nor  have  the  defendants 
agreed  to  give  or  paid  to  any  person  whomsoever  compensation  for  or  instead  of  the 
making  such  accommodation  works,  and  although  the  plaintiff  was  and  is  personally 
interested  in  having  such  accommodation  works,  and  has  sustained  damage,  &c. :  Yet 
the  defendants  have  refused,  and  still  do  refuse  to  make  any  accommodation  woi'ks 
whatever,  for  the  purpose  of  making  good  such  interruption,  and  have  denied  and  still 
do  deny  the  plaintiff's  right  to  any  accommodation  works  whatever  :  that  no  difference 
has  [627]  arisen  or  exists,  between  the  plaintiff  and  the  defendants,  respecting  the 
kind,  or  number,  of  such  accommodation  works,  or  the  dimensions  or  sufficiency  thereof, 
or  respecting  the  maintaining  thereof.  And  the  plaintiff  prays  a  writ  of  mandamus  to 
be  directed  to  the  defendants  commanding  them  to  make  such  accommodation  works 
as  aforesaid. 

Plea.  That  after  the  making  and  passing  of  the  two  first  mentioned  acts  of  parlia- 
ment, the  defendants,  by  a  notice  dated  the  26th  of  September,  1854,  duly  given, 
signed  and  served,  gave  notice  to  the  plaintiff  that  they  required  to  purchase  or  take 
for  the  purposes  of  the  said  Acts,  and  in  pursuance  of  the  powers  contained  in  the  said 
Acts,  and  of  "The  Lands  Clauses  Consolidation  Act,  1845,"  and  "The  Railways 
Clauses  Consolidation  Act,  1845,"  or  some  or  one  of  them,  a  certain  piece  of  land 
(describing  it  as  No.  143  in  the  map,  &c.,)  which  said  piece  of  land  so  required  to  be 
purchased  or  taken  as  aforesaid  was  and  is  part  of  the  lands  in  the  declaration  men- 
tioned :  And  the  defendants  thereby  demanded  from  the  plaintiff  the  particulars  of 
his  estate  and  interest,  &c.,  and  of  the  claim  made  by  him  in  respect  thereof,  and  gave 
him  notice  that  they  were  willing  to  treat  for  the  purchase  of  the  said  piece  of  land, 
and  as  to  the  compensation  to  be  made  to  him  and  all  other  parties  interested,  for  the 
damage  that  might  be  sustained  by  him  or  them,  by  reason  of  the  execution  of  the 
works  by  the  said  Acts,  or  some  of  them  authorized  to  be  made,  &c.  And  that,  on 
the  2nd  of  November,  1854,  the  plaintiff,  by  a  notice,  &c.,  claimed  to  be  the  freeholder 
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of  the  piece  of  land  and  of  other  pieces  hereinafter  mentioned,  and  claimed  for  com- 
pensation a  sum  exceeding  501. ;  and  that,  by  another  notice,  &c.,  dated  the  10th  of 
May,  1855,  &c.,  the  defendants  gave  the  plaintiff  notice  that  they  also  required  to 
purchase  or  take  for  the  purposes  of  the  said  Acts,  or  some  or  [628]  one  of  them,  a 
certain  piece  of  land  or  garden  ground  (describing  it  as  No.  134  on  the  map,  &c.,) 
which  said  last  mentioned  piece  of  land  is  other  part  of  the  lands  in  the  declaration 
mentioned  :  And  the  defendants  thereby  demanded  from  the  plaintiff  the  particulars 
of  his  estate,  &c. ;  that  the  defendants  thereby  also  gave  notice  that  they  were  willing 
to  treat  for  the  purchase,  &c.,  and  as  to  the  compensation,  &c.  That  so  much  of  the 
piece  of  land  No.  1 34  as  was  not  included  in  the  second  notice,  was,  or  would  be,  by 
the  execution  of  the  said  railway  and  works,  severed  from  so  much  of  No.  143  as 
aforesaid  as  was  not  included  in  the  said  first  recited  notice  (which  said  severance  was 
and  is  the  intersection  in  the  declaration  mentioned) :  And  that  the  plaintiff  required 
the  defendants  to  make  a  communication,  under  the  line  of  railway,  between  the  said 
last  mentioned  pieces  of  land  (being  accommodation  works  required  by  him  for  the 
purpose  of  making  good  such  interruption) :  That  the  said  pieces  of  land,  premises, 
and  hereditaments  so  cut  through  and  divided  were  not  situate  in  a  town  or  built 
upon  ;  and  that  the  plaintiff  had  not  then  any  other  lands  adjoining  the  said  part 
of  No.  134,  not  included  in  the  second  notice  of  the  defendants,  and  which  was  so 
severed  as  aforesaid ;  and  that  the  said  last  mentioned  part,  so  severed  as  aforesaid, 
was  of  less  extent  than  half  a  statute  acre,  and  of  less  value  than  the  expence  of  making 
the  said  communication,  or  any  such  communication,  as  by  any  of  the  said  acts  of 
parliament,  the  defendants  were,  or  would  be,  compellable  to  make  :  that  the  said 
part  so  severed  is  the  "garden,"  and  that  the  said  part  of  No.  143,  not  included  in 
the  first  notice,  is  that  which  in  the  said  declaration  is  described  as  the  "  messuage." 
That  the  defendants,  by  a  notice,  dated  the  30th  of  June,  1855,  and  duly  served,  required 
the  plaintiff  to  sell  to  them  the  severed  part  of  the  said  piece  of  land.  No.  134,  and 
[629]  gave  notice  that  they  should  include  the  severed  part  in  their  proceedings  for 
ascertaining  the  value  of  the  land  required  to  be  purchased  or  taken  as  aforesaid,  and 
should  require  the  jury,  or  arbitrators,  as  the  case  might  be,  to  ascertain  by  their 
verdict,  or  award,  the  value  of  the  severed  part,  and  also  what  would  be  the  expence 
of  making  such  communication  as  aforesaid.  That  the  defendants  having  been  unable 
to  come  to  any  agreement  with  the  plaintiff  for  the  purchase  of  the  said  several 
pieces  of  land  so  required  to  be  purchased,  and  the  amount  claimed  by  the  plaintiff 
being  more  than  501.,  by  a  notice  dated  the  30th  of  August,  1855,  being  more  than 
twenty-one  days  after  the  service  of  the  respective  notices,  &c.,  gave  notice  of  their 
intention  to  issue  their  warrant  to  the  sheriff  of  Essex,  requiring  him  to  summon  a 
special  jury,  for  the  purpose  of  determining  the  amount  of  compensation  to  be  paid  by 
the  defendants  for  the  interest  belonging  to  the  plaintiff,  &c.,  and  also  the  value  of  the 
severed  part  of  No.  134,  and  for  any  damage  that  might  be  sustained  by  the  plaintiff, 
by  reason  of  the  execution  of  the  works,  and  also  to  ascertain  what  would  be  the 
expence  of  making  such  communication  as  aforesaid ;  and  they  thereby  gave  the 
plaintiff  notice  that  they  were  willing  to  give  the  sum  of  6001.  for  the  interest  in  all 
the  said  pieces  of  land,  &c. ;  and  that  after  the  expiration  of  ten  days  from  the 
service  of  the  said  last  mentioned  notice,  the  defendants,  in  further  pursuance  of  the 
powers  of  the  said  Acts,  or  some  or  one  of  them,  did  duly  issue  their  warrant,  under 
their  respective  common  seals,  to  the  sheriff  of  Essex,  requiring  the  sheriff  to  summon 
a  special  jury  in  compliance  with  the  directions  of  the  said  Acts,  for  the  purpose  of 
determining  by  their  verdict  the  sum  or  sums  of  money  to  be  paid  by  the  defendants, 
for  the  purchase  by  them  of  the  estate  and  interest,  belonging  to  the  plaintiff,  &c., 
and  also  the  value  [630]  of  the  severed  part  of  No.  134;  and  also  the  sum  to  be  paid 
by  the  defendants  by  way  of  compensation  for  the  damage,  &c.,  and  by  reason  of  the 
execution  of  the  said  railway  and  works,  &c.,  and  also  what  would  be  the  expence  of 
such  communication.  And  that  the  sheriff  in  obedience,  &c.,  did  nominate  a  special 
jury,  and  that  all  things  were  done  and  happened  necessary  to  the  holding  of  the 
said  inquiry,  and  to  the  validity  thereof  ;  that  the  inquiry  was  duly  held,  the  plaintiff 
being  present  at  the  holding  of  the  same,  and  that  the  said  jurors  on  their  oaths,  &c., 
assessed  and  determined  the  sum  to  be  paid  by  the  defendants  for  the  purchase,  &c., 
at  1751.,  and  they  assessed  the  value  of  the  said  severed  part  of  No.  134  at  1001.  ; 
and  they  found  that  the  sum  to  be  paid  by  the  defendants  by  way  of  compensation 
for  the  damage  that  might  be  sustained  by  the  plaintiff,  by  reason  of  the  said  railway 
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and  works,  &c.,  was  1251.,  and  that  the  expence  of  making  such  communication  as 
aforesaid  would  be  5881.  And  the  sheriff  then  gave  judgment  for  the  said  sums  of 
1751.,  1001.  and  1251.,  amounting  to  the  sum  of  4001.  being  less  than  the  sum  offered, 
&c.,  as  aforesaid,  and  did  all  things  necessary  to  give  effect  to  the  said  verdict  and 
judgment.  That  the  costs  of  the  defendants  have  been  duly  taxed  at  331.  2s.  2d. 
And  that  the  plaintiff,  although  requested  by  the  defendants  to  make  a  title, 
neglected  so  to  do,  that  thereupon  the  defendants  deposited  in  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accountant  General  of  the  Court  of  Chancery, 
to  be  placed  to  his  account  there  to  the  credit  of  the  plaintiff,  the  sum  of  3831.  3s.  lid. 
(being  the  balance  of  the  said  sum  of  4001.  after  deducting  161.  lis.  Id.,  half  of  the 
sum  of  331.  2s.  2d.  allowed  for  costs),  and  a  receipt  was  duly  given  for  the  same  by 
the  cashier  of  the  Bank  of  England  ;  and  so  the  defendants  say  that,  for  the  cause 
aforesaid,  they  did  not  make,  and  were  not,  nor  are  bound  [631]  by  law  to  make 
the  accommodation  works  in  the  declaration  mentioned.  Whereupon  issue  was 
joined. 

At  the  trial  before  Martin,  B.,  at  the  sittings  in  London  after  Trinity  Term,  1856, 
the  defendants  proved  the  plea  with  the  exception  of  the  allegation  therein  contained, 
"  that  the  said  pieces  of  land,  premises,  and  hereditaments  so  cut  through  and  divided 
were  not  situate  in  a  town,"  which  allegation  was  disproved  ;  and  it  was  found  by  the 
jury  that  the  said  land,  premises  and  hereditaments  were  situate  in  a  town.  Where- 
upon the  learned  Judge  directed  the  jury  to  find  their  verdict  for  the  plaintiff,  and 
reserved  to  the  defendants  leave  to  move  to  set  aside  the  verdict,  and  enter  a  verdict 
for  them  upon  the  issue  raised  upon  the  plea. 

In  Michaelmas  Term,  1856,  (Nov.  4),  a  rule  nisi  was  obtained,  to  enter  the  verdict 
for  the  defendants,  and  in  the  same  term,  (Nov.  22),  cause  was  shewn  before 
Alderson,  B.,  Martin,  B.,  and  Bramwell,  B.  Alderson,  B.,  having  died  before  any 
judgment  was  pronounced ;  and  Martin,  B.,  and  Bramwell,  B.,  differing  in  opinion, 
the  rule  was,  in  Hilary  Term,  1837,  (Jan.  31),  discharged,  in  order  that  the  defendants 
might  appeal. (a) 

Bovill  argued  for  the  defendants. (ft)  The  allegation  that  "the  pieces  of 
land  cut  through  and  divided  were  not  situate  in  a  town "  is  immaterial,  and 
the  plea  is  good  without  it.  The  93rd  section  of  "  The  Lands  Clauses  Consolida- 
tion Act,  1845,"  is  for  the  protection  of  landowners;  the  94th  for  the  protection 
of  the  promoters  of  such  undertakings  as  are  therein  mentioned.  Many  circum- 
stances must  [632]  concur  to  enable  the  land-owner  to  compel  the  Company 
to  purchase,  under  section  93.  The  object  of  restraining  the  application  of  that 
section  to  "  lands  not  being  situate  in  a  town  or  built  upon "  is,  that  companies 
may  not  be  compelled  to  purchase  valuable  land  which  would  be  useless  to  them. 
The  word  "such,"  in  the  94th  section  refers  to  the  words  "small  portions  of  inter- 
sected land,"  in  the  general  heading  prefixed  to  the  two  sections.  The  argument  on 
the  part  of  the  plaintiff  assumes  that  the  general  words  of  the  heading  must  be 
qualified.  [Crompton,  J.  It  may  be,  that  the  legislature  did  not  intend  that 
companies  should  be  enabled  to  take  valuable  land  not  required  for  the  purposes  of 
their  undertaking,  and  therefore  limited  their  powers  by  the  word  "  such,"  referring 
as  it  naturally  does  to  the  last  antecedent.  Erie,  J.  Assuming  the  defendants'  con- 
struction to  be  correct,  a  railway  company  can  never  compel  a  land-owner  to  sell, 
because  their  power  depends  upon  his  asking  to  have  a  communication  made  for  him.] 
Section  92  gives  a  land-owner  the  power  of  compelling  the  company  to  take  the  whole 
of  any  building  or  manufactory  if  a  part  be  taken,  and  the  obligation  imposed  by  the 
94th  section,  assuming  it  to  apply  to  lands  in  a  town,  is  therefore  only  reciprocal. 
The  94th  section  contains  no  enacting  words,  and  in  construing  it,  it  is  necessary  to 
refer  back  to  the  heading  for  such  words  :  the  94th  section  must  therefore  be  read  as 
if  the  heading  immediately  preceded  it.  The  93rd  and  94th  sections  are  very  loosely 
drawn ;  the  word  "  lands  "  is  used  in  the  plural  in  section  93,  the  word  "  land  "  in  the 
singular  at  the  commencement  of  section  94,  and  a  few  lines  lower  down  the  word 

(a)  The  judgments  which  had  been  prepared  by  Martin,  B.,  and  Bramwell,  B.,  and 
which  were  referred  to  by  the  Court  were  not  delivered,  but  were  handed  to  the 
parties.     See  post,  p.  645. 

(b)  In  Trinity  Vacation,  June  20,  before  Cockburn,  C.  J.,  Erie,  J.,  Williams,  J., 
Crompton,  J.,  and  Willes,  J. 
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"  lands  "  in  the  plural,  without  any  apparent  reason.  The  sections  not  being  drawn 
with  grammatical  accuracy,  a  too  strict  adherence  to  grammatical  rules  in  construing 
them  would  [633]  be  out  of  place.  The  word  "  such  "  in  this  section,  as  the  expres- 
sion "such  question"  in  section  39,  may  be  treated  as  a  word  having  no  definite 
reference.  [Erie,  J.  In  Eegina  v.  I'he  Mayor,  &c.,  of  Manchester  (7  E.  &  B.  453)  the 
Court  of  Queen's  Bench  held,  that  looking  at  the  whole  scope  of  the  16  &  17  Vict, 
c.  30,  the  word  such  in  the  5th  section  of  that  Act  must  be  taken  to  have  no  meaning.] 
In  Falls  V.  The  Belfast  and  Ballymena  Railway  Company  (11  Irish  Law  Rep.  184)  the  Court 
of  Queen's  Bench  in  Ireland  held  that  the  expression  '*  such  land  "  in  the  94th  section 
did  not  apply  to  lands  within  a  town  or  built  upon.  [Ccpmpton,  J.  The  words  "  in 
a  town  or  built  upon  "  can  hardly  be  held  to  include  the  case  of  a  house  built  upon 
a  large  estate.  Erie,  J.  Unless  the  Company  cut  through  some  portion  of  a 
residental  building.] 

Hugh  Hill  for  the  plaintiff.  The  construction  contended  for  by  the  plaintiff  is 
confirmed  by  the  128th  section,  by  which  the  Company  is  empowered  to  dispose 
of  superfluous  lands,  if  situate  in  a  town,  to  the  best  bidder,  and  need  not  first  offer 
to  sell  the  same  to  the  person  from  whose  lands  they  were  originally  severed.  If, 
therefore,  the  94th  section  is  construed  as  applying  to  land  in  a  town,  it  would  give  to 
the  Company  the  power  of  acquiring  the  land  against  the  will  of  the  owner,  at  a  price 
fixed  by  a  jury,  and  of  re-selling  to  a  stranger  at  an  increased  price.  The  94th  section 
contains  no  limit  with  respect  to  the  quantity  or  value  of  the  adjoining  land.  However 
small  the  adjoining  piece  may  be,  if  the  owner  possesses  adjoining  land,  the  Company 
cannot  require  him  to  sell,  but  they  must  make  such  communications  as  are  required 
by  "The  Hallway  Clauses  Consolidation  Act,  1845,"  section  68.  Companies  should 
so  arrange  the  level  of  the  railway  passing  through  a  town  as  to  give  facilities  for 
making  communications  [634]  over  or  under  the  line  of  railway.  Unless  the  plaintiff's 
construction  prevails,  the  Company  will  benefit  by  their  own  want  of  care  in  not 
making  their  railway  in  such  a  manner  as  provide  facilities  for  keeping  open  the 
communications  from  one  side  of  it  to  the  other. 

Bovill,  in  reply.  The  powers  of  railway  companies  in  taking  land  and  executing 
their  works  are  defined  by  the  6th  and  16th  sections  of  "The  Railways  Clauses  Con- 
solidation Act,  1845,"  by  which  they  are  bound  to  make  full  compensation  to  persons 
injured  by  their  works,  and  to  do  as  little  damage  as  possible.  If  the  legislature  had 
intended  to  confine  the  operation  of  the  94th  section  to  land  not  situate  in  a  town  or 
built  upon,  they  would  have  done  so  by  express  words,  as  in  section  128. 

Cur.  adv.  vult. 

The  learned  Judges  differing  in  opinion,  the  following  judgments  were  now 
delivered. 

WiLLES,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  ought 
to  be  affirmed  :  and  in  this  opinion  my  brothers  Williams  and  Crompton  concur. 

The  question  turns  upon  the  true  construction  of  the  words  "  such  land "  in  the 
94th  section  of  "The  Lands  Clauses  Consolidation  Act,  1845,"  and  it  is,  whether  the 
word  "  such "  has  reference  to  the  heading  which  precedes  both  sections  in  these 
words, — "And  with  regard  to  small  portions  of  intersected  lands  be  it  enacted  as 
follows ; " — or,  whether  it  has  reference  to  the  last  antecedent  which  would  make 
sense  in  the  context,  namely,  land  described  in  the  beginning  of  this  93rd  section,  by 
the  words  "not  being  situate  in  a  town  or  built  upon?"  The  latter  is  the  construc- 
tion at  which,  after  consideration,  I  have  arrived. 

[635]  In  the  first  place,  the  word  "such,"  according  to  the  ordinary  rule  of  con- 
struction applies  to  the  next  antecedent,  which  will  make  sense  in  the  context,  or,  in 
this  case  to  "  land  not  being  situate  in  a  town  or  built  upon." 

And  I  see  no  reason  why  the  legislature  should  not  have  intended  to  confine  the 
operation  of  the  94th  section  as  they  have  confined  that  of  the  93rd,  to  such  land. 
The  68th  section  of  "The  Railways  Clauses  Consolidation  Act,  1845,"  irrespective 
of  the  claim  for  compensation,  gives  a  proprietor  whose  lands  have  been  divided  a 
right  to  such  bridge,  or  other  means  of  communication  as  may  be  necessary  for  the 
purpose  of  making  good  any  interruption  caused  by  the  railway  to  the  use  of  lands 
through  which  it  is  made.  So  far  as  railways  and  other  undertakings  of  a  like  nature 
are  concerned,  the  93rd  and  94th  sections  were  evidently  framed,  with  a  view,  on  the 
one  hand,  to  entitle  the  proprietor,  instead  of  calling  upon  the  railway  company  to 
make  communications  between  his  intersected  lands,  where  less  than  half  an  acre  was 
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left  him  on  either  side  or  both,  and  he  had  no  adjoining  land  with  which  the  small 
portion  or  portions  could  conveniently  be  occupied,  to  call  upon  them  to  purchase 
such  small  portions ;  or  if  he  had  such  adjoining  land,  then  to  call  upon  them  to  throw 
such  small  portions  of  land  into  such  adjoining  lands.  This  is  effected  by  the  93rd 
section  which  is  confined  in  terms  to  land  not  situate  in  a  town  or  built  upon,  probably 
because  it  would  operate  harshly  upon  railway  companies  to  be  obliged  to  purchase 
large  and  expensive  property,  such  as  might  nevertheless  cover  less  than  half  an  acre, 
in  towns  or  places  built  upon ;  and  also  because  it  might  tend,  contrary  to  the  policy 
of  the  legislature,  to  enable  such  companies  to  become  proprietors  in  towns,  for 
purposes  foreign  to  that  of  their  creation.  But,  whatever  be  the  reason,  the  subject- 
matter  dealt  with  in  the  93rd  section  throughout,  is  land  "  not  [636]  situate  in  a 
town  or  built  upon."  Then  follows  the  94th  section,  commencing,  "  If  any  such  land," 
and  it  goes  on  to  provide  for  a  case  not  provided  for  by  the  93rd  section,  namely,  the 
case  of  land  being  divided  so  as  to  leave  on  either  side  a  piece  of  land  of  less  extent 
than  half  a  statute  acre,  or  of  less  value  than  the  expence  of  making  a  communication, 
where  the  proprietor  requires  the  Company  to  make  such  communication.  In  such 
case,  it  enacts  that  the  Company  may  require  the  proprietor  to  sell.  This  section, 
by  analogy  to  the  93rd,  deals  with  the  case  of  land  of  such  small  value,  that  half  an 
acre,  or  more  of  it,  may  not  be  worth  the  expence  of  making  a  communication  ;  not 
merely  "  small "  as  to  size,  but  "  small "  as  to  value  also ;  and  so  far  from  there  being 
anything  absurd  or  incongruous  in  saying  that  its  operation  should,  like  that  of  the 
93rd  section,  be  confined  to  lands  "  not  in  a  town,  or  built  upon,"  it  appears  to  be 
strictly  in  conformity  with  the  principle  of  the  93rd  section,  that  whilst,  on  the  one 
hand,  the  Company  ought  not  to  be  forced  to  purchase,  under  that  section,  near  upon 
half  an  acre  of  land  in  a  town,  which  might  absorb  a  large  portion  of  their  capital, 
so,  on  the  other  hand,  under  the  94th  section,  they  should  not,  in  like  circumstances 
be  enabled  to  compel  the  proprietor,  either  to  sell  to  them,  or  to  make  a  communica- 
tion for  himself.  The  heading,  which  precedes  both  sections,  refers  to  "  small  portions 
of  intersected  land."  But  "  small "  is  a  word  of  comparison,  and  a  piece  of  land  less 
than  half  an  acre  which,  if  not  situate  in  a  town  or  built  upon,  would  generally  be  of 
moderate  valuej  might  in  a  town  represent  a  considerable  fortune.  It  seems  therefore 
not  an  unimportant  circumstance,  that  the  same  quantity,  viz.  half  an  acre,  is  referred 
to  in  each  section  as  the  limit  of  smallness,  while  in  the  94th  section  is  added,  "  or  of 
less  value  "  than  the  expence  of  making  a  bridge  &c.,  referring  to  land  of  which  half 
an  acre  or  [637]  more  may  be  of  less  value.  These  latter  circumstances  seem  to  me 
strongly  to  indicate  that  the  subject-matter  dealt  with  by  the  93rd  and  94th  sections, 
is  the  same. 

I  may  add  that  the  legislature  has,  by  the  93rd  section,  carefully  guarded  the 
Company  from  being  obliged  to  purchase  in  towns  or  places  built  upon,  and  has,  in  that 
section,  treated  half  an  acre  in  a  town  as  not  being  a  "small"  portion  of  land.  Is  it 
not  probable  that  a  similar  protection  should  have  been  intended  to  be  given  to  the 
proprietor  in  a  town,  it  may  be  of  building  land  in  which  he  has  invested  his  money, 
and  which  he  prefers  to  keep  for  the  sake  of  its  increasing  value,  or  of  a  row  of  houses, 
or  of  a  manufactory,  through  which  a  railway  may  run  causing  loss  and  inconvenience 
if  there  be  no  communication,  and  possibly  a  ruinous  loss,  if  the  Company,  upon  being 
required  to  make  a  communication,  can  compel  a  sale  ?  There  seems  no  greater  reason 
for  withholding  from  the  proprietor  in  the  93rd  section,  the  right  of  compelling  a 
purchase,  under  such  circumstances,  than  in  the  94th  section,  for  withholding  from 
the  Company  the  power  of  compelling  a  sale. 

It  is  no  answer  to  say,  that  the  legislature  trusted  to  the  Company  not  being 
likely  to  take  so  unreasonable  a  step.  Without,  however,  referring  to  the  possibility 
of  their  abusing  the  power,  in  order  to  deter  the  proprietor  from  requiring  com- 
munications, under  "The  Railways  Clauses  Consolidation  Act,  1845,"  section  6,  it 
might  in  many  cases  well  be  worth  their  while  to  exercise  it,  either  for  the  acquisi- 
tion of  more  land  than  their  Special  Act  authorises  them  directly  to  take  under 
ordinary  circumstances,  or  because  they  might  wish  to  do  so  for  an  advantageous 
investment. 

It  appears  from  the  general  heading  of  sections  93  and  94  that  the  legislature 
meant  to  interfere  only  where  the  [638]  separate  portions  of  land  were  "  small."  And 
to  allow  the  Company  the  power  to  compel  a  sale  under  section  94  where  the  quantity 
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of  land  though  small  in  size  yet  by  reason  of  its  situation  in  town  or  being  built  upon, 
is  probably  and  usually  great  in  value,  would,  as  it  seems  to  me,  clash  with  the 
declared  intention  of  the  statute. 

There  -are  some  other  observations  to  be  made  as  to  the  use  of  the  word  "  such." 
That  word  seems  more  properly  to  apply  to  the  sort  of  land,  as,  in  town  or  country, 
built  upon  or  not,  than  to  the  "small  portions  of  intersected  land."  Accordingly,  it 
is  not  used  in  the  introductory  part  of  the  93rd  section,  which  commences  "if  any 
lands  "  &c.,  not  any  "  such  "  lands.  And,  if  the  94th  section  was  intended  to  apply 
to  all  intersected  lands,  it  might  have  commenced  in  like  manner  as  the  93rd,  "if  any 
land,  &c.,"  in  which  case,  and  without  the  word  "  such,"  it  would  have  applied  to  all 
intersected  land  whether  in  town  or  country  and  whether  built  upon  or  not.  So  that 
the  word  such  in  the  phase  "  if  any  such  land  "  is  superfluous  and  useless  if  it  refer  to 
the  heading,  or  intersected  lands  generally,  whilst  full  meaning  is  given  to  it,  if 
referred  to  the  land  dealt  with  in  the  93rd  section,  and  there  described  as  "  not  situate 
in  a  town  or  built  upon." 

According  to  familiar  rules  of  construction,  therefore,  viz.  that  the  grammatical 
construction  should  be  adopted  unless  it  give  rise  to  some  manifest  injustice  or  incon- 
gruity with  the  other  provisions  of  the  Act,  and  that  such  construction  should  be 
adopted  as  gives  meaning  and  effect  to  all  the  words,  rather  than  one  which  leaves 
one  or  more  of  the  words  without  meaning  or  effect,  I  am  of  opinion  that  "  such  "  land 
in  the  94th  section,  means  "land  not  situate  in  a  town  or  built  upon." 

As  to  the  case  cited  from  the  11th  Irish  Law  Reports,  it  was  not  necessary  there 
to  give  any  opinion  upon  this  [639]  point.  The  land  intersected  was  "  not  in  a  town 
or  built  upon,"  and  the  observations  of  the  two  learned  Judges  upon  this  subject  do 
not  appear  to  have  been  much  considered,  and  were  extrajudicial.  The  point  has  been 
distinctly  raised  for  the  first  time  in  the  present  case,  and  the  elaborate  opinions  of 
the  learned  Judges  in  the  Court  below  were  at  variance  with  one  another.  The  only 
safe  course  in  this  state  of  the  authorities,  was  carefully  to  consider  the  statute  itself, 
and,  having  done  so,  I  have  arrived  at  the  conclusion  already  expressed,  agreeing  with 
that  of  my  brother  Martin, (a)  according  to  whose  opinion  the  judgment  of  the  Court 
below  was  entered  for  the  plaintiff. 

In  my  opinion,  therefore,  the  judgment  of  the  Court  of  Exchequer  was  right,  and 
ought  to  be  affirmed. 

Erle,  J.  In  this  case  the  question  is,  whether  s.  94  of  8  &  9  Vict.  c.  18,  relates 
to  such  intersected  land  as  is  comprised  within  the  head  to  this  part  of  the  statute, 
or  to  such  intersected  land  as  is  comprised  in  s.  93,  viz.,  such  as  is  not  situate  in  a 
town  or  built  upon. 

The  statute  is  divided  into  parts,  under  separate  heads,  and  all  the  sections  relating 
to  one  head  are  intended  to  be  comprised  in  the  part  to  which  it  is  prefixed.  The 
head  to  the  part  in  question  is  "  small  portions  of  intersected  land."  The  part  under 
this  head  comprises  two  sections  only,  93  and  94.  Section  93  begins,  "  If  any  lands, 
not  situate  in  a  town  or  built  upon,  be  intersected,"  &c. ;  and  section  94  begins,  "If 
any  such  land,"  &c. 

The  plaintiflf  contends,  that  "  such  land  "  in  section  94,  grammatically  means  land 
before  described ;  and  that  the  [640]  word  "  such  "  would  be  superfluous,  unless  it 
meant  land  not  situate  in  a  town  or  built  on. 

But  if  the  construction  is  to  be  merely  grammatical,  "such  land  "refers  to  the 
land  last  mentioned,  and  that  is  "land  adjoining"  intersected  land  mentioned  at  the 
close  of  s.  93 ;  and  if  it  meant  land  not  situate  in  a  town  or  built  upon  it  is  still 
superfluous ;  for,  then,  this  part  would  relate  entirely  to  intersected  land  not  situate 
in  a  town  br  built  upon,  and  the  words  "not  situate  in  a  town  or  built  upon  "  ought 
to  be  in  the  general  head  to  the  part,  and  not  in  the  first  section,  carried  on  into  the 
second  section  by  the  word  of  reference  "such." 

But  the  context  and  the  purpose  of  the  enactment  are  more  important  guides  than 
mere  grammatical  rules  in  deciding  which  of  two  constructions  accords  with  the  inten- 
tion of  the  legislature.  Accordingly,  the  plaintiff"  argues  that  the  legislature  thought 
that  the  rights  of  urban  proprietors  should  be  more  protected  than  those  of  rural 
proprietors,  that  some  urban  proprietors  might  wish  to  pass  in  a  straight  line  from 

(a)  See  post,  p.  645. 
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the  land  on  one  side  of  the  railway  to  the  small  portion  on  the  other ;  and  the  land 
situate  in  a  town  was  excepted  from  s.  94  to  gratify  this  possible  wish. 

The  defendants  contend  that  it  is  absurd  to  imagine  that  the  legislature  intended 
a  partial  protection  to  one  class  of  proprietors  in  preference  to  another.  That  the 
notion  that  landowners  in  a  town  have  more  interest  in  visiting  a  small  portion  of 
intersected  land  than  landowners  in  the  country,  is  unfounded. 

The  legislature  assumes  that  compensation  may  be  made  for  any  land  that  is  taken, 
and  this  statute,  with  others,  is  a  code  for  adjusting  the  taking  of  land  and  the  making 
of  compensation  for  it.  Many  rights  of  private  owners  are  [641]  sacrificed  to  the 
public  interest  in  a  great  work,  on  condition  of  adequate  compensation  being  made  ; 
and  this  compensation  is  to  be  measured  by  the  market  value  of  the  land  taken  and 
the  damage  done,  not  by  individual  caprice,  or  according  to  any  pretium  afFectionis. 

The  general  rule  is,  that  the  company's  power  to  take  should  be  limited  to  the  need 
for  the  railway,  but  the  sections  93  and  94  extend  that  limit :  Section  93,  for  the 
benefit  of  the  landowner ;  Section  94,  for  the  benefit  of  the  company. 

Section  93  applies  to  portions  of  land  less  than  half  an  acre  cut  off  by  a  railway 
from  a  larger  property,  so  as  to  be  inconvenient  for  occupation  with  a  railway  inter- 
posed. Here,  the  landowner  may  compel  the  company  to  purchase  this  portion,  if 
it  be  not  in  a  town,  or  built  on.  This  right  is  confined  to  rural  land,  probably  because 
the  inconvenience  would  be  felt  only  in  farming.  In  a  town  the  need  of  communi- 
cating from  one  house  to  another  across  a  railway  in  a  straight  line  rather  than 
circuitously  by  a  street  is  slight.  Gardens  in  a  town  so  large  as  to  be  intersected 
by  a  railway  are  rare,  and  the  value  of  land  in  a  town  for  building  ground  may  be 
very  great.  Therefore  the  right  in  the  landowner  to  compel  the  company  to  purchase 
a  small  intersected  portion  was  confined  to  rural  land.  Section  94  is  for  the  protection 
of  the  company  against  the  enactment  in  the  Railway  Clauses  Act,  requiring  com- 
munication to  be  made  between  intersected  portions  of  the  same  estate.  It  is  entirely 
a  protective  enactment,  protective  of  the  company.  It  cannot  come  into  operation 
unless  the  landowner  requires  the  company  to  make  a  communication  across  the 
railway,  between  intersected  portions.  Then,  if  such  portions  be  less  than  half  an 
acre,  or  if  the  value  be  less  than  the  value  of  the  communication,  the  company  may 
require  a  sale  of  the  portion  and  so  [642]  save  the  waste  of  making  a  private  com- 
munication. The  defendants  contend  that  this  right  is  given  in  respect  of  all  lands ; 
the  plaintiff  contends  that  it  is  given  only  in  respect  of  rural  land,  and  that  urban 
land  is  excepted  ;  but  he  gives  no  reason,  beyond  that  above  mentioned,  for  supposing 
that  urban  proprietors  were  specially  favoured,  and  that  the  legislature,  taking  notice 
of  the  instances,  comparatively  rare,  in  which  the  severance  would  be  of  a  garden  from 
a  house  or  the  like,  would  not  only  in  these  instances  secure  the  privilege  of  a  straight 
passage  by  a  private  bridge,  but  in  all  other  instances  where  there  should  be  a  sever- 
ance, give  the  landowner  either  the  power  of  inflicting  a  penalty  by  requiring  a  costly 
communication,  or  the  option  of  using  this  power  as  a  means  of  extortion. 

It  is  probable  that  this  power  of  compelling  a  sale  is  most  needed  in  a  town,  as 
the  land  in  a  town  is  more  often  held  in  small  portions,  so  that  there  might  be  many 
severances  in  a  small  space  and  each  proprietor  might  require  a  bridge  for  himself. 

If  the  land  in  a  town  had  been  disposed  of  in  building  allotments  so  that  there 
might  be  many  portions  severed  less  than  half  an  acre  and  many  other  portions 
severed  less  than  the  value  of  a  bridge,  it  would  be  unreasonable  to  require  a  separate 
bridge  for  each  small  portion ;  and  the  section  protects,  by  enabling  the  company  to 
purchase  where  a  communication  is  required,  and  it  does  not  enable  the  company  to 
oppress  by  taking  valuable  land  to  be  kept  for  their  own  purposes,  because  they  must 
sell  all  land  which  is  not  wanted  for  the  railway. 

Upon  this  review  it  seems  to  me  that  the  defendant  is  right  in  his  contention  for 
the  reasons  he  has  assigned,  and  that  the  judgment  below  ought  to  be  reversed.  I  agree 
with  my  brother  Bramwell's  opinion  in  that  Court  (see  post,  p.  649),  and  with  that 
of  the  Judges  in  the  case  cited. 

[643]  CocKBURN,  C.  J.  I  agree  in  the  conclusion  arrived  at  by  my  brother 
Willes  that  there  should  be  judgment  in  this  case  for  the  plaintiff,  but  not  altogether 
concurring  in  the  whole  of  his  reasoning  on  the  policy  or  purposes  of  the  sections  we 
are  called  upon  to  interpret,  I  will  briefly  state  the  ground  on  which  my  judgment 
proceeds. 
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The  question  turns  upon  the  combined  effect  of  sections  93  and  94  of  the  Act 
8  &  9  Vict.  c.  18,  taken  in  conjunction  with  the  preamble  by  which  those  sections  are, 
introduced.  Upon  these  enactments  the  question  arises  whether  the  words  "such 
land"  at  the  commencement  of  section  94  are  to  be  taken  to  relate  to  the  lands 
referred  to  in  section  93  which  immediately  precedes,  in  which  case  it  must  be  confined 
to  land  situate  within  a  town  or  built  on,  or  whether  they  are  to  be  taken  as  referring 
to  the  larger  language  of  the  preamble  which  speaks  generally  of  intersected  land, 
without  restriction  to  lands  within  a  town  or  built  upon.  Now,  according  to  the 
ordinary  rule  of  construction,  the  word  "  such  "  should  be  taken  to  relate  to  the  last 
antecedent,  unless  it  plainly  appears  from  the  context  that  such  a  construction  would 
be  absurd  or  repugnant  to  the  purpose  of  the  legislature.  Much  argument  has 
accordingly  been  used  to  shew  that  such  a  construction  would  be  impolitic  and  unjust, 
and  it  has  been  urged,  and  with  much  effect,  that  the  same  necessity  exists  for 
preventing  in  towns,  as  in  the  open  country,  an  idle  waste  of  money  in  the  construction 
of  communications  exceeding  in  cost  the  value  of  the  severed  land.  On  the  other 
hand  it  is  contended  that  the  intention  of  the  legislature  was  equally  to  confine  the 
provisions  of  both  these  clauses  to  severed  lands  in  the  country ;  that  both  relate  to 
severed  land  of  less  than  half  an  acre  in  extent ;  and  that  in  the  country  half  an  acre 
is,  with  reference  to  the  quantity  of  land  usually  held,  a  very  minute  quantity,  while 
in  a  town  it  may  [644]  comprehend  property  comparatively  of  very  great  value.  To 
this  argument  again  it  is  replied,  that  where  intersected  property  in  a  town  is  of  such 
greater  value,  its  value  would  always  exceed  the  cost  of  the  communication  to  be 
constructed,  and  so  the  necessity  for  the  protection  of  the  94th  section  would  not 
arise. 

I  must  confess  that  so  far  as  the  arguments  derived  from  expediency  are  concerned, 
the  reason  of  the  thing  appears  to  me  to  be  on  the  side  of  the  defendants.  It  is 
difficult,  I  think,  to  find  or  suggest  any  sufficient  ground  why  it  should  be  left  in  the 
power  of  any  capricious  or  rapacious  proprietor  to  compel  a  company  to  go  to  an 
expense  greater  than  the  value  of  the  land,  when  they  are  willing  to  pay  the  price  of 
the  land  itself,  because  the  land  happens  to  be  in  a  town  instead  of  in  the  country. 
Yet,  after  a  careful  consideration  of  these  sections,  I  cannot  bring  myself  to  think  that 
we  should  be  justified  in  holding  the  words  "  such  land,"  in  the  94th  section,  to  refer 
to  any  other  than  the  land  treated  of  in  the  section  immediately  preceding.  Both 
sections  deal  with  severed  land  of  the  same  extent,  namely,  of  less  extent  than  half 
a  statute  acre.  The  two  sections  are  corresponding  and  correlative.  The  93rd 
provides  for  cases  in  which  the  owner  of  property  shall  be  entitled  to  call  upon  the 
company  to  buy  the  severed  land.  It  was  to  be  expected  that  this  would  be  followed 
by  a  corresponding  provision  as  to  the  cases  in  which  the  company  might  compel  the 
proprietor  to  sell ;  and  accordingly  the  94th  section  follows  for  that  purpose. 

It  would,  under  such  circumstances,  be  reasonable  to  presume,  if  nothing  appeared 
to  the  contrary,  that  the  second  of  these  sections  was  intended  to  apply  to  lands  of 
the  same  character  as  these  referred  to  in  the  first ;  but  that  presumption  becomes 
infinitely  stronger  from  the  fact  that  lands  of  a  specific  character  having  been  dealt  with 
[645]  in  the  first  section  with  reference  to  one  set  of  rights,  the  succeeding  section 
uses  the  term  "  such  lands  "  in  fixing  the  corresponding  and  correlative  rights  of  the 
opposite  parties.  I  am  not  insensible  to  the  observation  which  arises  upon  the  language 
of  the  preamble  to  these  sections,  the  terms  of  which  being  quite  general,  when  they 
might  have  been  restricted  to  "  land  in  a  town  or  built  upon,"  fairly  give  rise  to  the 
argument  that  the  legislature  did  not  intend  to  confine  both  sections  to  land  so 
circumstanced ;  but  I  cannot  think  that  this  argument  is  sufficient  to  overcome  the 
ordinary  rule  of  construction ;  and  it  may  be  with  equal  force  observed  on  the  other 
side  that,  if  the  ordinary  construction  had  been  meant  to  be  departed  from,  it  would 
have  been  expected  that  words  would  be  added  in  the  94th  section  to  make  the 
meaning  of  the  word  "land"  larger  than  in  the  93rd,  and  co-extensive  with  the 
language  of  the  preamble.  I  see  nothing,  therefore,  to  satisfy  us  that  those  who 
framed,  or  those  who  passed  this  statute,  intended  to  do  more  than  legislate  with 
reference  to  land  not  situated  in  towns  or  built  upon,  or  to  warrant  us  in  departing 
from  a  common  and  well  known  rule  of  construction.  I  regret  to  arrive  at  this 
conclusion ;  I  fear  it  may  leave  companies  exposed  to  unreasonable  or  extortionate 
demands ;  but  I  think  the  proper  remedy  for  such  a  mischief,  if  likely  to  arise,  is  by 
Ex.  Div.  XIII. — 9* 
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further  legislation,  and  not  by  a  judicial  exposition  which  the  language  of  the  Act, 
as  construed  by  sound  and  established  rules  of  construction,  will  not  warrant. 
Judgment  affirmed. (a) 

(a)  The  following  judgments  were  written  (see  p.  631)  by  Martin,  B.,  and 
Bramwell,  B. : — 

Martin,  B.  This  is  an  action  of  mandamus  under  "The  Common  Law  Procedure 
Act,  1854,"  brought  by  the  plaintiff  to  compel  the  defendants  to  make  a  communica- 
tion between  two  parcels  of  land  [646]  belonging  to  him,  which  have  been  intersected 
by  one  of  their  railways.  The  declaration  is  framed  upon  the  68th  section  of  "  The 
Railways  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict.  c.  20),  which  enacts  that  the 
Company  shall  make  and  maintain  a  communication  over  or  under  the  railway,  to 
make  good  the  interruption  caused  by  it  to  the  use  of  the  lands  through  which  it 
is  made.  The  defendants,  (amongst  others),  pleaded  a  plea  founded  upon  the  94th 
section  of  "The  Lands  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict.  c.  18),  and 
there  was  an  averment  in  it  that  the  lands  "  were  not  situate  in  a  town  or  built  upon." 

The  issues  were  tried  before  me  at  the  sittings  at  Guildhall  after  last  Trinity 
Term,  when  it  was  proved  that  the  lands  were  in  the  town  of  Leigh,  in  Essex ;  that 
the  plaintiff  had  a  house  in  a  street  there,  with  a  yard  and  garden  behind — in  all, 
less  than  half  an  acre,  and  that  the  railway^  had  been  made  upon  part  of  the  yard 
and  garden,  cutting  off  the  house  from  the  remainder  of  the  garden ;  and  the  com- 
munication claimed  was  one  to  connect  the  parts  so  severed.  It  was  perfectly  clear 
on  the  evidence,  and  is  now  not  disputed,  that  the  premises  were  all  in  the  town  of 
Leigh,  but  it  was  alleged  by  the  learned  counsel  for  the  defendants  that  the  averment 
of  their  not  being  in  a  town  was  immaterial,  and  that  the  94th  section  had  reference 
to  land  everywhere  in  town  or  country,  and  whether  built  upon  or  not,  and  I  was 
requested  to  direct  the  verdict  upon  the  issue  on  this  plea  to  be  entered  for  the  defen- 
dants, all  the  other  averments  contained  in  it  being  said  to  be  proved.  I  declined 
to  do  so,  and  a  verdict  was  entered  for  the  plaintiff  but  I  gave  leave  to  move  to  have 
the  verdict  entered  for  the  defendants. 

A  rule  was  granted  for  this  purpose,  and  it  has  been  argued  upon  cause  being 
shewn  against  it.  The  question  entirely  depends  upon  the  construction  of  the  words 
"  such  land,"  in  the  first  line  of  the  94th  section  of  "  The  Lands  Clauses  Consolidation 
Act,  1845."  According  to  the  rule  of  construction  now  universally  adopted  and 
approved  of,'.these  words  are  to  be  construed  according  to  their  plain,  popular,  ordinary 
grammatical  sense,  unless  this  be  at  variance  with  the  manifest  intention  of  the  legis- 
lature, to  be  collected  from  the  statute  itself,  or  be  plainly  absurd  or  repugnant.  The 
words  "  such  land  "  are  relative,  and,  according  to  the  common  rule,  relate  to  the 
next  antecedent,  and  that  antecedent  manifestly  is  "  lands  not  situate  in  a  town  or 
built  upon."  To  this  antecedent  the  reference  is  quite  natural  and  intelligible,  whilst 
to  the  more  remote  one,  viz.,  the  words  "  with  respect  to  such  portion  of  intersected 
land  "  in  the  preamble,  the  reference  seems  scarcely  sensible.  I  am  unable  to  see  that 
this  [647]  construction  is  contrary  to  the  intention  of  the  legislature.  Indeed,  my 
impression  rather  is  that  it  is  what  was  meant  to  be  expressed.  Then  is  it  either 
absurd  or  repugnant  1 

By  the  68th  section  of  "  The  Railway  Clauses  Consolidation  Act,  1845,"  a  general 
obligation  is  imposed  upon  railway  Companies  to  make  communications  between 
intersected  lands,  but  it  was  very  reasonable  that  some  restriction  or  qualification 
should  be  put  upon  the  right  where  the  portion  or  portions  severed  were  smalk  For 
this  purpose  the  legislature  enacted  the  93rd  and  94th  sections  of  "  The  Lands  Clauses 
Consolidation  Act,  1845,"  and  the  quantity  of  land  which  they  adopt  as  the  small 
quantity  is  half  a  statute  acre. 

In  country  places,  half  an  acre  is  a  small  quantity — it  is  a  very  minute  part  of 
most  modern  farms,  and  in  relation  to  their  ordinary  size  may  truly  be  deemed  a 
small  portion,  but  in  relation  to  property  belonging  to  individuals  in  towns,  half  an 
acre  of  land  is  a  large  quantity,  and  in  very  many  towns  such  as  London,  Liverpool, 
Manchester,  Bristol,  Leeds,  Bradford,  and  very  many  others,  half  an  acre  of  land 
would  be  and  is  a  very  considerable  property,  and  it  therefore  seems  to  me  by  no  means 
absurd  in  the  legislature  to  except  lands  in  towns  from  the  operation  of  the  94th 
section.  Taking  into  consideration  the  constantly  increasing  value  of  building  land 
in  towns,  they  may  reasonably  have  thought  it  right  to  give  to  the  owners  the  right 
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to  require  a  communication  to  be  made  in  all  cases  where  a  severance  was  effected  by 
a  railway  company,  notwithstanding  the  present  value  of  the  land  severed  was  less 
than  the  expence  of  making  the  communication,  and  the  railway  company  has  no  just 
right  to  complain.  They  for  their  own  pecuniary  advantage  take  other  people's  land 
-against  their  will,  and  it  is  no  hardship  that  in  towns  where  land  may  become  building 
land,  they  should^be  compelled  to  make  a  communication  between  severed  portions, 
and  so  put  the  owners,  as  nearly  as  may  be,  in  the  same  position  as  if  their  land  had 
not  been  intermeddled  with.  The  two  sections  seem  to  me  to  be  directed  to  two 
•cases  and  provide  for  both.  The  93rd  for  the  case  where  the  owners  require  the 
promoters  to  purchase ;  the  94th  to  the  case  where  the  owner  requires  a  communica- 
tion to  be  made ;  but,  in  both,  I  think,  lands  situate  in  towns  or  built  upon  are 
excluded ;  and  as  to  such,  that  the  obligation  created  by  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act  continues,  and  is  not  affected  by  either  of  them.  I  should 
not  have  entertained  much  doubt  upon  this  construction,  except  that  my  brother 
Bramwell  has  arrived  at  a  different  conclusion,  and  that  there  is  a  case  in  the  Queen's 
Bench  in  Ireland — Falls  [648]  v.  The  Belfast  and  Ballymeiia  Railway  Company  (11  Irish 
Law  Rep.  184), — in  which  the  Lord  Chief  Justice  Blackburne  expresses  an  opinion,  that 
the  words  "  such  land  "  in  the  94th  section,  have  not  reference  to  land  in  a  town  or  built 
upon,  but  are  to  be  construed  by  reference  to  the  preamble  to  the  two  sections.  Mr. 
Justice  Crampton  expresses  himself  as  not  quite  satisfied,  but  does  not  differ  from  the 
two  other  Judges ;  and  Mr.  Justice  Moore  says  that  the  point  is  one  of  doubt,  but 
agrees  with  the  Chief  Justice,  and  gives  his  reasons  for  so  doing.  I  entertain  the 
most  sincere  respect  for  the  opinions  of  these  two  most  learned  Judges,  and  for  my 
own  part  would  be  prepared  to  act  upon  a  judgment  of  the  Court  of  Queen's  Bench 
in  Ireland  as  upon  that  of  one  of  the  Courts  at  Westminster  Hall,  and  if  the  point  now 
in  question  was  the  same  as  there  adjudicated  upon,  I  would  give  my  judgment  for 
the  defendants  and  leave  the  plaintiff  to  bring  a  writ  of  error ;  but  I  think  the  expres- 
sion of  opinion  in  that  case  was  extra-judicial,  and  would  not  be  binding  upon  me  if 
it  occurred  in  the  judgment  of  one  of  the  superior  Courts  in  this  country. 

It  appears  from  the  mandamus  that  Mr.  Fall's  lands  were  not  in  a  town  or  built 
upon  at  aU,  in  the  obvious  sense  of  the  93rd  section :  on  the  contrary  they  were  lands 
in  the  country,  on  the  banks  of  the  Belfast  Lough,  on  which  Mr.  Falls  had  built  a 
dwelling-house  and  offices,  and  clearly  not  lands  built  upon  within  the  meaning  of  the 
93rd  section.  The  opinions  of  the  two  learned  Judges  were  therefore  of  necessity, 
extra-judicial  upon  the  present  point.  Mr.  Justice  Mooie  seems  to  think  that  the 
two  sections  were  intended  exclusively  for  the  benefit  of  the  Company  or  promoters  : 
it  strikes  me  they  were  intended  for  the  benefit  of  the  owner  as  well.  It  was  also 
argued  on  behalf  of  the  plaintiff,  that  the  plea  was  bad,  and  if  so,  the  verdict  for  the 
plaintiff  ought  to  stand,  as  all  the  averments  in  a  bad  plea  must  be  proved  to  entitle 
the  party  pleading  to  have  the  issue  of  fact  found  for  him.  It  is  not  necessary  to 
give  any  opinion  upon  this  point,  but  my  impression  is,  that  when  the  two  severed 
portions  do  not  amount  to  half  an  acre,  the  value  of  both,  and  not  of  one  as  compared 
with  the  expence  of  making  the  communication,  is  the  true  test  provided  by  the  94th 
section. 

1  cannot  avoid  observing,  that  the  construction  which  I  give  to  this  section  is  that 
which  the  defendants  have  put  upon  it  in  their  plea,  and  if  it  was  the  opinion  of  their 
legal  advisers  that  the  averment  was  not  material,  they  would  have  done  much  better 
to  have  omitted  it  and  left  the  plaintiff  to  demur,  especially  as  there  is  another  plea 
[649]  in  which  an  averment  in  the  declaration,  that  the  lands  were  in  a  town  or  built 
upon,  was  traversed.  Such  mode  of  pleading  casts  a  very  unfair  burden  upon  a  Judge 
sitting  at  Nisi  Prius. 

Bramwell,  B.  The  case  betweeu  these  parties  is  as  follows : — The  defendants, 
under  the  powers  of  their  Act,  have  taken  a  portion  of  the  plaintiffs  land,  and  paid 
him  for  it.  But  the  portion  so  taken  leaves  a  piece  on  either  side,  and  the  plaintiff 
has  required  the  defendants,  as  by  law  they  are  bound  to  do,  to  make  a  communica- 
tion between  the  severed  pieces.  The  defendants  admit  they  would  be  liable  to  do 
this,  but  that  one  of  the  severed  pieces  is  of  less  value  than  the  expence  of  making  a 
communication,  and  they  claim  to  buy  the  piece  so  of  less  value.  The  plaintitt'  admits 
that  the  piece  is  of  less  value  than  the  expence  of  making  the  communication ;  that 
is  to  say,  that  the  piece  of  land  with  the  communication  made,  and  considered  inde- 
pendently of,  or  in  connexion  with,  the  other   piece,  will    be  worth   less  than  the 
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expence  of  the  communication,  so  that  it  would  not  be  worth  the  plaintiff's  while  to 
make  it ;  and  admits  that  if  it  were  not  in  a  town  the  defendants  would  have  the 
right  they  claim.  But  he  says  that  this  bit  of  land  being  in  a  town,  it  matters  not 
that  its  value  is  less  than  the  expence  of  making  a  communication  with  the  other 
bit,  and  that  the  defendants  must  spend  7001.  to  procure  him  a  value  of  1001.,  and  he 
insists  that  by  law  they  are  bound  to,  and  shall  do  so. 

Now,  undoubtedly,  if  we  had  not  the  written  law  before  us  to  interpret,  and  if 
we  Were  only  speculating  what  was  or  ought  to  be  law,  there  would  be  no  difficulty 
in  deciding  with  the  defendants.  The  plaintiff's  contention  is,  that  there  shall  be  a 
sheer  waste  of  the  difference  between  the  cost  of  the  communication,  and  the  thereby 
additional  value  of  the  divided  piece, — a  waste  as  complete  as  though  the  same  number 
of  sovereigns,  or  as  much  wheat  as  they  would  buy,  should  be  flung  into  the  sea ;  and 
when  a  reason  is  asked  for  this,  the  only  answer  is  a  reference  to  the  rights  of  pro- 
perty :  and  surely  never  were  those  rights  more  unreasonably  invoked  than  here.  It 
is  not  necessary  to  say  that  they  only  exist  for  the  public  good  ;  but  it  is  at  least 
certain,  that  in  this  country  landed  property  is  subject  to  the  right  of  the  public  to 
take  such  part  as  is  required  for  purposes  of  a  public  character,  on  giving  a  compen- 
sation to  the  owner ;  and  that  right  having  been  exercised  in  this  case  as  to  a  portion 
of  the  plaintiff's  land,  what  is  to  exempt  the  patch  in  question  from  the  same  considera- 
tions as  applied  to  the  land  it  was  separated  from  1  But  the  topic  becomes  ridiculous 
when  it  is  considered  that,  by  the  plaintiff's  [650]  admission,  the  defendants  would 
be  in  the  right  if  the  land  were  not  in  a  town ;  as  it  will  hardly  be  said  the  rights  of 
urban  property  are  more  sacred  than  those  of  rural.  Why,  then,  should  there  be 
this  waste  by  the  law  of  the  land  1  As  the  wealth  of  the  community  is  made  up  of 
the  wealth  of  individuals,  why  should  so  much  of  the  national  means  be  thrown  away  1 
Why  should  the  defendants  be  punished  for  undertaking  a  work  "of  great  public 
benefit,"  as  their  Act  recites?  Even  if  they  should  be,  it  would  be  better  to  put  the 
fine  into  somebody's  pocket,  than  throw  it  away  as  is  here  pioposed. 

Arguing,  therefore,  a  priori,  I  should  not  doubt  that  the  defendants  were  in  the 
right.  But  our  task  is  not  to  speculate,  but  to  interpret  the  written  law,  and  the 
only  use  of  considering  what  ought  to  be  the  law  is  to  assist  us  in  interpreting  what 
it  is,  when  its  words  are  doubtful.  Now  the  question  arises  on  the  8  Vict.  c.  18, 
sections  93  and  94,  which  are  introduced  with  these  words,  "And  with  respect  to 
small  portions  of  intersected  land,  be  it  enacted  as  follows."  The  first  of  these  two 
sections  provides  that  where  a  piece  of  land  not  in  a  town  or  built  on,  and  less  than 
half  an  acre,  is  separated  and  cannot  be  conveniently  added  to  other  property  of  the 
same  owner,  the  Company  shall  be  compelled  to  buy  it.  This  clause  is  entirely  for 
the  benefit  of  the  landowner,  giving  him  a  right  to  compel  the  purchase  of  a  small 
piece  of  land  which  could  not  be  conveniently  thrown  into  any  other  property  of  his, 
and  it  was  reasonable  to  restrain  his  power  of  compelling  such  purchases  to  land  not 
in  a  town  or  built  on,  because  otherwise  there  would  be  a  power  of  compelling  the 
promoters  of  such  undertakings  to  buy  properties  of  large  value,  without  any  sufficient 
reason  for  the  same.  For,  by  section  92,  no  one  is  bound  to  sell  part  of  a  house  or 
building,  and  where  a  whole  house  or  building  is  left,  or  any  number  of  them,  then 
the  promoters  are  bound  to  make  communications,  so  that  in  a  town  or  land  built  on, 
there  never  can  be  the  inconvenience  to  the  landowner  of  his  being  left  with  part  of 
a  house,  or  with  a  house  inaccessible ;  and  a  single  house  is  as  capable  of  useful  occu- 
pation as  one  of  a  row  of  twenty ;  but  a  detached  half  acre  of  land  is  not  so  capable 
of  profitable  occupation  as  if  it  formed  part  of  a  larger  piece.  There  is  therefore  a 
reason  for  making  the  promoters  buy  small  pieces  of  land  not  built  on — none  for 
making  them  buy  such  pieces  built  on,  but  reasons  why  they  should  not  be  bound  to 
do  so. 

Section  94  is  entirely  different  in  its  object.  It  enacts  that  where  a  piece  of  land 
less  than  half  an  acre,  or  of  less  value  than  the  expence  of  making  a  communication, 
is  cut  off,  and  the  owner  has  no  adjoining  land,  then  the  promoters,  if  required  to 
make  the  communication,  may  [651]  purchase  the  land.  This  is  for  the  benefit  of 
the  promoters,  and  the  general  object  I  have  already  mentioned,  viz.,  that  while  on 
the  one  hand  it  would  be  inconvenient  to  the  landowner  to  have  any  land,  much  or 
little,  on  one  side  of  the  railway,  without  communications  with  land  on  the  other,  it 
would,  on  the  other  hand,  be  a  waste  to  compel  the  making  of  communications  where 
the  land  to  be  communicated  with  was  not  worth  the  expence  of  the  communication 
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Now,  why  is  not  this  applicable  to  land  in  a  town,  or  built  on  1  Why  should  there 
be  a  waste  and  loss  in  respect  of  such  lands  which  are  avoided  as  to  others'?  It  is 
said  there  is  no  one  can  tell  the  value  of  land  in  a  town,  it  may,  in  a  few  years,  be 
tenfold  its  present  value.  The  answer  is,  a  thing  is  worth  what  it  will  fetch,  and  no 
more.  It  may  be  unfortunate,  but  the  legislation  on  this  matter  is  necessarily  of  the 
hardest  and  most  unroraantic  and  unspeculative  character.  The  legislature  can  only 
provide  for  a  present  money  compensation  for  the  present  money  value  of  the  land 
if  brought  into  the  market,  (with  the  qualification  I  shall  presently  mention)  and  of 
that  value  the  future  prospects  of  the  land  are  a  part.  It  matters  not  that  the  owner 
takes  a  more  sanguine  view ;  he  gets  no  greater  price,  any  more  than  he  would 
because  his  ancestors  had  lived  there  500  years,  or  because,  for  any  other  reason,  he 
put  a  fancy  value  on  it.  But  it  is  said  that  if  land  built  on  in  a  town  is  within 
section  94,  the  promoters  might  buy  half  an  acre  covered  with  houses ;  there  are  not 
many  such  half  acres  belonging  to  one  owner,  but  if  there  were,  I  see  no  difficulty, 
as  it  is  a  power  which  will  never  be  exercised,  and  therefore  may  be  safely  given. 
The  promoters  always  pay  more  than  the  worth  of  the  land.  I  do  not  mean  owing 
to  the  unfairness  of  juries,  because  the  statutes  must  be  construed  on  the  supposition 
that  they  do  their  duty,  but  the  promoters  properly  pay  more  than  the  value.  The 
value  is  what  they  could  sell  it  for  to  a  willing  purchaser  buying  of  a  willing  seller ; 
but  they  buy  of  an  unwilling  seller,  who  always  receives,  and  properly,  a  compensation 
for  the  compulsory  sale.  Surveyors  commonly  put  this  at  20  per  cent.,  and  a  com- 
mittee of  the  House  of  Lords  has  recommended  50  per  cent.  It  certainly  always 
ought  to  be,  and  always  is,  something,  because  an  unwilling  seller  does  not  get  a 
compensation  in  the  market  price,  any  more  than  a  man  who  had  just  bought  a  horse 
for  501.,  because  he  preferred  the  horse  to  the  501.,  would  get  compensation,  if  that 
horse  were  taken  from  him  and  501.  given  to  him.  The  promoters  therefore  always 
give  more  for  land  than  they  can  get  for  it,  consequently  never  buy  more  of  it  than  they 
can  help.  The  reason  of  section  94  then  applies  to  land  in  a  town  and  land  built  on, 
and  there  is  no  reason  why  it  should  not  comprehend  [652]  such  lands.  Moreover,  it 
seems  to  me,  the  words  of  the  statute  are  in  accordance  with  what  I  consider  the 
reason  and  object  of  it.  Section  94,  standing  alone,  is  unqualified,  and  applies  to  all 
lands,  and  I  think  it  must  be  read  as  though  introduced  by  the  words,  "And  with 
respect  to  small  portions  of  intersected  lands  be  it  enacted  as  follows."  The  customary 
mode  of  introducing  a  separate  head  of  enactment  at  the  beginning  of  a  section  is  to 
say,  "  And  be  it  enacted  ;"  this  may  be  seen  in  the  other  statutes  of  the  same  year, 
and  in  this  statute  itself,  where  miscellaneous  clauses  occur  as  at  sections  133,  134, 
135,  and  others;  and  though  in  the  statute  where  there  is  a  series  of  clauses  on  one 
subject  there  is  a  general  heading,  still  those  words,  "  and  be  it  enacted,"  are  to  be 
read  as  introducing  each  section,  otherwise  there  are  not  the  customary  words  of 
enactment,  and  section  94  states  as  a  fact,  and  affirms,  not  enacts,  that  the  promoters 
may  buy,  &c.  But  if  so,  then  each  section  is  "enacted,"  "with  respect  to  small 
portions  of  intersected  lands  "  generally  and  without  exception,  and  the  word  "  such," 
in  section  94,  refers  to  all  such  land.  It  is  said,  the  word  "  such  "  means  "  not  so 
situate."  If  so,  the  word  is  wrongly  used,  as  "such"  means  "of  that  kind,  or  the 
like  kind,"  "  the  same,"  "  that  comprehended  under  the  term  premised,"  (Johnson's 
Dictionary)  and  not  the  situation  of  the  thing  spoken  of.  It  is  said,  on  the  other 
hand,  that  if  it  means  "  intersected,"  it  is  tautologous,  for  then  the  enactment  would 
be,  "and  with  regard  to  intersected  land,  be  it  enacted  if  any  intersected  land."  If 
so,  at  the  outside,  that  is  only  inelegant,  while  the  other  use  of  the  word  is  inaccurate. 
But  the  objection  is  unfounded ;  the  expression  would  be  tautologous  if  the  words 
were  so  placed,  but  they  are  not.  The  same  reasoning  would  shew,  that  "  such  "  is 
always  needless.  On  these  grounds,  I  think  that  the  reason  and  language  of  the 
statute  are  alike  in  the  defendants'  favour,  and  accordingly,  and  on  the  authority  of 
Falls  V.  The  Belfast  and  Ballymena  Railway  Companij  (II  Irish  Law  Rep.  184),  I  am  of 
opinion  the  defendants  are  entitled  to  judgment. 
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[653]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

MuGGLETON  V.  JOSEPH  Barnett  AND  ANOTHER.  Nov.  26,  1857.— In  ejectment  for 
copyhold  premises,  the  plaintiff  claimed  as  customary  heir  in  borough  English  of 
E.  M.,  who  purchased  the  premises  in  1772.  Upon  the  death  of  E.  M.  in  1812, 
the  premises  descended  to  his  two  infant  grand-daughters,  as  co-parceners.  One 
of  them  died  unmarried  and  was  succeeded  in  her  moiety  by  her  sister  who,  in 
1836,  married  the  defendant.  She  died  in  1838,  leaving  one  son,  to  whom  the 
premises  descended,  and  who  died  in  1854,  without  issue,  and  was  the  person  last 
seised.  It  was  proved  that  lands  in  the  manor  descended  lineally  to  the  youngest 
son  of  the  person  last  seised,  ad  infinitum,  and  if  no  son  to  the  daughters  as 
co-parceners ;  if  no  lineal  heirs,  to  the  youngest  brother  of  the  person  last  seised, 
and  to  the  youngest  of  such  youngest  brother ;  and  if  the  youngest  brother  died 
without  issue,  to  the  next  youngest  brother ;  and  if  no  brother  then  among  the 
sisters  as  parceners.  There  was  also  an  entry  of  descent  and  admission  of  the 
youngest  son  of  an  uncle,  and  of  the  youngest  sons  respectively  of  two  sisters, 
heirs  of  the  person  last  seised.  The  plaintiff  was  the  youngest  son  of  the  youngest 
brother  of  E.  M.  the  purchaser.  Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  the  custom  did  not  extend  to  so 
remote  a  collateral  relation  as  the  plaintiff:  Per  Coleridge,  J.,  Wightman,  J., 
Cresswell,  J.,  Crompton,  J.  (Cockburn,  C.  J.,  Erie,  J.,  and  Williams,  J.,  dis- 
sentientibus).  Also  that  the  Inheritance  Act,  3  &  4  Wm  .4,  c.  106,  s.  2,  did  not 
affect  the  custom  of  descent  in  the  manor. 

[S.  C.  27  L.  J.  Ex.  125 ;  4  Jur.  (N.  S.)  139.  Referred  to,  Be  Smart;  Smart  v.  Smart, 
1881,  18  Ch.  D.  170;  In  re  Oreenwood ;  Goodhart  v.  IVoodhead,  [1902]  2  Ch.  198; 
In  re  Chenaweth ;  Ward  v.  Dwelley,  [1902]  2  Ch.  492.] 

In  this  case  (reported,  1  H.  &  N.  282),  the  Court  of  Exchequer  having  given 
judgment  for  the  defendant,  the  plaintiff  took  proceedings  in  error  thereon,  and  the 
case  was  argued  (a)  in  Hilary  Vacation,  1857. 

Mundell,  for  the  plaintiff.  There  are  three  grounds  upon  which  the  plaintiff  is 
entitled  to  retain  the  verdict  entered  for  him.  First,  he  is  heir  according  to  the 
custom  to  the  purchaser,  upon  the  death  of  the  person  last  entitled,  within  the  meaning 
of  the  Inheritance  Act,  3  &  4  Wm.  4,  c.  106,  s.  2.  Secondly,  the  plaintiff  is  entitled 
to  recover  as  customary  heir  upon  failure  of  issue  in  the  person  last  entitled.  Thirdly, 
there  was  evidence  of  the  existence  of  a  custom,  whereby  the  youngest  nearest  male 
kinsman,  ad  infiniturrt,  was  entitled  to  inherit.  The  first  point  depends  on  the  con- 
struction of  the  2nd  section  of  the  Inheritance  Act,  [654]  3  &  4  Wm,  4,  c.  106. 
Edward  Muggleton,  who  died  in  1812,  intestate,  was  the  purchaser  for  value  of  the 
land  in  question,  and  from  him  to  Brian  Barnett  (the  son  of  the  defendant  and  the 
person  upon  whose  death  these  proceedings  originated)  there  was  a  series  of  descents 
or  heirships :  the  question  therefore  arises,  what  effect,  if  any,  has  the  statute  in 
designating  the  propositus  in  the  table  of  descent,  upon  failure  of  heirs  in  the  descending 
line  from  the  person  last  seized?  The  words  of  the  second  section  are,  "that  in  every 
case  the  descent  shall  be  traced  from  the  purchaser ; "  and  by  the  interpretation  clause 
the  words  "descent"  and  "  purchaser  "  have  an  artificial  meaning:  "descent"  means 
the  title  to  inherit  land  by  reason  of  consanguinity,  as  well  where  the  heir  shall  be  an 
ancestor  or  collateral  relation,  as  where  he  shall  be  child  or  issue ;  and  "  purchaser " 
means  the  person  who  last  acquired  the  land  otherwise  than  by  descent  or  escheat,  and 
certain  other  modes  there  specified,  not  material  to  this  question.  The  latter  part  of 
the  section  points  out  who  shall  be  deemed  presumptively  to  be  the  purchaser,  viz., 
that  in  every  case  the  person  last  entitled  shall  be  deemed  such,  until  the  contrary,  or 
rather  that  he  took  as  heir,  is  shewn ;  and  so  toties  quoties.  Before  the  passing  of 
this  Act,  descent  was  always  traced  from  the  person  last  seised.  The  maxim  "  seisina 
facit  stipitem  "  (which  seems  to  have  been  introduced  into  the  English  law  as  early 

(a)  Feb.  6.  Before  Cockburn,  C,  J.,  Coleridge,  J.,  Wightman,  J.,  Cresswell,  J,, 
Erie,  J..  Williams,  J,,  and  Crompton,  J. 
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as    the  time  of  Bracton),   had  universal  application  in   designating  the  propositus. 
Prima  facie  the  heirs  general  of  the  person  last  seised  were  entitled  to  inherit,  upon 
the  assumption  that  all  were  of  the  blood  of  the  purchaser ;  but  if  it  could  be  shewn 
affirmatively  by  evidence  that  any  branch  of  ancestors,  either  in  the  male  or  female 
line,  were  not  of  the  blood  of  the  purchaser,  then  such  line  was  for  ever  excluded 
from  the  succession.     [655]  There  were  difficulties  in  proving  a  seisin  either  in  law  or 
in  fact ;  and  the  object  of  the  legislature  was  to  establish  one  uniform  rule,  whereby 
the  blood  of  the  purchaser  should  in  all  cases  be  preferred,  by  ascertaining  upon  a 
definite  principle  who  the  purchaser  was,  and,  in  so  doing,  the"  maxim  "  seisina  facit 
stipitem"  has  been  virtually  abolished:  Sugden's  Vend.  &  Purch.  p.  555,  11th  edit.; 
Shelford  Keal  Prop.  Stat.  408 ;  Stephen's  Comm.  vol.  1.  p.  397,  4th  ed.     Indeed,  the' 
last  named  author  enunciates  the  following  as  the  first  canon  of  descent :  "  In  every 
case  the  descent  shall  be  traced  from  the  purchaser,"  and  this  by  way  of  substitution 
for  the  first  canon  of  Blackstone :  Black.  Com.  vol.  2,  p.  208.     Is,  then,  the  direction 
of  the  statute  obligatory  ?     If  so,  supposing  this  was  a  descent  at  common  law  of  lands 
in  socage,  there  could  be  no  doubt  that  the  heir  to  be  sought  would  be  the  heir  of 
Edward  Muggleton,  the  purchaser,  who  died  in  1812:  and  if  that  be  not  so,  and  if 
under  the  fifth  section  of  the  Act,  the  heir  of  Bryan  Barnett,  the  person  last  seized  is 
to  be  sought  for,  then  the  defendant,  being  his  father,  is  entitled  as  the  heir  of  his 
son.     [Hayes,  Serjt.,  stated  that  he  did  not  claim  for  the  defendant  as  heir  in  any 
case,  but  that  the  descendants  of  the  elder  brother  of  the  plaintiff's  father  were  the 
heirs.]     Assuming  this  to  be  so  as  regards  lands  in   socage,  is  there  any  difference 
with  respect  to  copyhold  lands  of  Borough  English  tenure]     By  the  Inheritance  Act, 
"descent"  means  the  title  to  inheiit  lands.     "Title,"  in  its  largest  sense,  is  thus 
defined  by  Lord  Coke  (Co.  Litt.  345  b.),  "Titulus  est  justa  causa  possidendi  id  quod 
nostrum  est."    Johnson,  in  his  Dictionary,  defines  it  as  "a  claim  of  right."     "To 
inherit "  is  to  take  as  heir ;  and,  by  the  interpretation  clause  of  the  Act,  the  term 
"land"  extends  to  all  hereditaments,   whether  corporeal  or  incorporeal,  [656]  and 
whether  freehold   or  copyhold,  or  of   any  other  tenure,  and  whether  descendible 
according  to  the  common  law,  or  according  to  the  custom  of  gavelkind  or  borough 
English,  or  any  other  custom.     The  rule,  therefore,  is  equally  applicable  to  copyhold 
lands,  held  either  in  borough  English  or  under  any  other  custom.     Then,  upon  the 
custom  as  found,  the  plaintiff  is  the  customary  heir  of  the  purchaser,  being  the  youngest 
son   of   his  youngest  brother;   the   Act  having   substituted   the  purchaser,  as   the 
propositus,  for   the  person  last  seised.      But   it   will   be   argued   that  the   custom 
is  to  be  construed  strictly ;  and  the  custom  says,  "  heir  of  the  person  last  seized." 
The  same  objection  was  taken,  arguendo,  in  Clements  v.  Scudamore  (IP.  VVms.  63), 
and  disposed  of  by  Holt,  C.  J. :  moreover,  seisin  was  never  an  integral  part  of  the 
custom,  but  was  introduced  into  copyholds  by  analogy  to  the  general  law :  Reeve's 
Hist,  of  English  Law,  vol.  3,  pp.  158,  312.     The  only  cases  on  this  section  of  the 
statute  are  nisi  prius  decisions.     In  Doe  d.  Blackburn  v.  Blackburn  (1  Moo.  &  Rob. 
547),  which  was  tried  at  York,  in  1836,  before  Parke,  B.,  lands  had  been  purchased 
by  a  bastard ;    and    his   son,  upon  the   father's   death,   entered   as   heir  and   died 
without  issue :  the  question  was  whether  the  lessor  of  the  plaintiff,  who  was  his  heir 
ex  parte  materna,  was  entitled  to  recover  against  the  person  in  possession,  or  whether 
the  descent,  being  traced  from  the  purchaser,  the  father,  who  was  illegitimate,  there 
was  an  escheat.     The  learned  Judge  said,  that  there  was  no  getting  over  the  language 
of  the  2nd  section  of  the  Inheritance  Act,  though  the  case  could  hardly  have  been 
contemplated  by  the  framers  of  that  Act.    The  reporter  indeed  says,  in  a  note  (p.  549), 
that  there  would  have  been  an  escheat  at  common  law :  that  may  be  so,  but  this 
case  if  approved  of  by  Lord  St.  Leonards,  Sug.  Vend.  &  Purch.  p.  551,  11th  ed.     The 
[657]  difficulty  which  arises  in  this  case,  upon  the  construction  and  application  of  the 
2nd  section  of  the  Inheritance  Act,  has  its  origin  in  an  alteration  of  the  bill  in  its 
passage  through  the  legislature.     As  the  bill  originally  stood,  descent  was  to  be  traced 
in  all  cases  from  the  person  last  entitled  whether  seised  or  not :  Sug.  Vend.  &  Purch. 
p.  555,  11th  ed. ;  but  the  2nd  section  was  introduced  by  way  of  substitution,  in  the 
House  of  Lords.     One  of  its  consequences  is  to  create  a  difficulty  as  to  the  rights  of 
the  descendants  of  heirs  of  parceners  who  succeeded  as  heirs  to  such  parceners :  did 
such  heirs  take  the  parcener's  entire  share  or  only  an  aliquot  part  of  it  with  the  other 
parceners  as  heirs  of  the  purchaser  ?     Before  the  case  of  Cooper  v.  France  (19  L.  J.  Chan. 
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313),  the  latter  opinion  prevailed  among  conveyancers:  Bythw.  and  Jarm.  Con  v.  by 
Sweet,  vol.  1,  pp.  139,  140;  but  in  Cooper  v.  Fraiice,  which  was  a  suit  for  a  partition 
between  the  sons  of  two  parceners,  who  were  heirs  of  their  father,  Shadwell,  V.  C, 
held  that  the  sons  took  moieties,  each  taking  their  mother's  shares  respectively.  This 
decision  proceeded  chiefly  on  the  ground  that  in  that  case  there  was  no  necessity,  as 
contemplated  by  the  latter  part  of  the  section,  to  carry  back  the  pedigree  to  the 
grandfather,  the  purchaser.  This  case  has  been  since  followed ;  but,  even  if  good 
law,  it  is  distinguishable  from  the  present  and  has  no  bearing  upon  the  argument, 
since  here  the  circumstances  require  the  pedigree  to  be  carried  back  to  the  purchaser, 
or  rather  to  his  father,  as  the  nearest  common  ancestor.  Cooper  v.  France  relates  to 
the  rights  of  the  descendants  of  those  last  entitled,  the  present  case  to  the  rights  of 
collaterals  of  a  given  common  ancestor.  Paterson  v.  Mills  (19  L.  J.  Chan.  310),  may  be 
relied  on  by  the  other  side,  but  that  case  depended  upon  events  happening  before  the 
3  &  4  Wm.  4,  c.  106,  was  in  operation.  That  statute  had  for  its  object  the  establishing 
one  uniform  rule  of  descent,  [658]  and  that  can  only  be  done  by  making  the  purchaser, 
when  ascertained  as  directed  by  the  latter  part  of  the  2nd  section,  the  propositus  in 
every  case  without  exception. 

Secondly.  The  plaintiff  is  entitled  to  recover  as  customary  heir  upon  failure  of 
descendants  of  the  persons  last  entitled ;  because,  whenever  upon  failure  of  issue  in 
any  given  line  it  becomes  necessary  to  resort  to  a  common  ancestor,  however  remote, 
the  heir  of  the  common  ancestor  must  of  necessity  be  also  the  next  kinsman,  and  so 
heir  to  the  person  upon  whose  death  the  descent  was  cast.  [Cockburn,  C.  J.  And 
that  is  a  convertible  proposition.]  The  only  exception  is  that  of  the  half  blood,  which 
does  not  apply  here.  In  this  case,  in  order  to  find  the  nearest  collateral  kinsman,  it  is 
necessary  to  ascend  to  the  father  of  Edward  Muggleton,  who  died  intestate  in  1812. 
He  is  the  first  common  ancestor,  and  in  the  descending  line  there  is  Peter  Muggleton, 
the  youngest  brother  of  the  intestate  and  father  of  the  plaintiff,  who  is  his  youngest 
son.  The  truth  or  falsity  of  this  general  proposition  depends  upon  the  following 
passage  in  Blackstone's  Comm.  vol.  2,  p.  223,  and  the  authorities  there  cited  : — "This, 
then,  is  the  great  and  general  principle  upon  which  the  law  of  collateral  inheritances 
depends ;  that  upon  failure  of  issue  in  the  last  proprietor,  the  estate  shall  descend  to 
the  blood  of  the  first  purchaser ;  or  that  it  shall  result  back  to  the  heirs  of  the  body  of 
that  ancestor  from  whom  it  either  really  has,  or  is  supposed  by  fiction  of  law  to  have 
originally  descended  ;  according  to  the  rule  laid  down  in  the  Year  Books  (M.  12  Edw.  4, 
14),  Fitzherbert  (Abr.  tit.  Descent,  2),  Brook  (Abr.  tit.  Descent,  38),  and  Hale  (H.  C.  L. 
243),  '  that  he  who  would  have  been  heir  to  the  father  of  the  deceased '  (and  of  course 
to  the  mother  or  any  other  real  or  supposed  purchasing  ancestor),  'shall  also  be  heir  to 
the  son  ; '  a  maxim  that  will  hold  universally,  except  in  the  [659]  case  of  a  brother  or 
sister  of  the  half  blood,  which  exception  (as  we  shall  see  hereafter)  depends  upon  very 
special  grounds."  Now  if  this  proposition,  as  applied  to  descents  at  common  law,  is 
universally  true,  the  principle  involved  is  applicable  mutatis  mutandis  to  descents  in 
the  nature  of  borough  English.  Clements  v.  Scudamore  (IP.  Wms.  63),  is  an  authority 
in  point.  There,  when  it  was  ascertained  that  the  youngest  son  took  as  heir,  the  right 
of  the  daughter  by  representation  was  held  to  attach  by  analogy.  There  is  no  doubt 
that  if  Edward  Muggleton  had  died  without  issue,  the  plaintiff  would  have  taken  as 
heir  to  his  grandfather,  and  also  as  heir  to  his  uncle  Edward  Muggleton,  because  the 
custom  is  found  to  this  extent,  that  the  youngest  son  of  the  youngest  brother  inherits. 
Does  it  then  make  any  difference  that  he  left  issue  1  If  he  had  left  only  a  son,  who 
died  seised,  upon  his  death  the  plaintiff  would  have  been  entitled  as  heir.  If,  then, 
because  the  heirship  is  carried  two  steps  further  in  the  descending  line,  upon  resorting 
to  the  same  common  ancestor  a  different  rule  is  to  prevail,  this  anomaly  will  follow, 
that  upon  matter  subsequent,  and  so  resorting  back,  the  elder  house  and  not  the 
younger  prevails ;  and  while  the  estate  having  either  actually  or  by  fiction  of  law 
been  assumed  to  pass  through  the  grandfather,  in  the  one  case  the  customary  heir 
would  take,  and  in  the  other  the  common  law  heir,  which  is  an  absurdity,  and  in 
contradiction  of  the  principle  applicable  to  the  law  of  inheritances  generally,  and  also 
by  purity  of  reasoning  to  the  principle  applicable  to  inheritances  in  borough  English. 
On  this  point  he  referred  to  Doe  d.  Parker  v.  Thomas  (3  Man.  &  G.  815). 

Thirdly.  There  was  evidence  of  the  existence  of  a  custom  whereby  the  youngest 
nearest  male  kinsman,  ad  infinitum,  was  entitled  to  inherit.     On  this  point  the  argu- 
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ment  was  in  [660]  substance  the  same  as  that  in  the  Court  below.  In  addition  to  the 
authorities  there  cited,  reference  was  made  to  Reeve's  Hist.  Eng.  Law,  vol.  3,  pp.  158, 
312 ;  Lambard's  Archaionomia,  fol.  167,  s.  36  ;  Godfrey  v,  Bullock  (I  Rol.  Abr.  623,  pi.  3). 

Hayes,  Serjt.,  for  the  defendant.  First,  the  2nd  section  of  the  Inheritance  Act 
was  never  intended  to  alter  the  law  in  cases  which  were  plain  before  it  passed,  but 
only  to  lay  down  rules  for  tracing  the  descent  in  cases  where  any  doubt  existed : 
Cooper  v.  France  (19  L.  J.  Chan.  313).  The  rule  "that  in  every  case  the  descent  shall 
be  traced  from  the  purchaser,"  is  merely  affirmative  of  the  common  law.  No  collateral 
heir  could  ever  inherit  unless  he  claimed  through  the  common  ancestor.  In  Co.  Litt. 
12  a.  it  is  said: — "And  note  it  is  an  old  and  true  maxim  in  law,  thab  none  shall 
inherit  any  lands  as  heir,  but  only  the  blood  of  the  first  purchaser,  for  refert  a  quo 
fiat  perquisitum."  With  respect  to  the  case  of  Doe  d.  Blackburn  v.  Blackburn  (1  Moo. 
&  Rob.  547),  it  is  enough  to  say  that  the  same  consequence  would  have  followed  under 
the  old  law  of  inheritance.  It  results  from  the  rule  thus  stated  by  Littleton,  sect.  4, — 
"  And  in  case  where  the  son  purchaseth  land  in  fee  simple,  and  dies  without  issue,  they 
of  his  blood  on  the  father's  side  shall  inherit  as  heirs  to  him  before  any  of  the  blood 
on  the  mother's  side :  but  if  he  hath  no  heir  on  the  part  of  his  father,  then  the  land 
shall  descend  to  the  heirs  on  the  part  of  the  mother."  ..."  And,  if  he  hath  no 
heir  on  the  part  of  the  mother,  then  the  lord  of  whom  the  land  is  holden,  shall  have 
the  land  by  escheate.  The  Inheritance  Act  simply  adopts  the  great  and  general 
principle  upon  which  the  law  of  collateral  inheritances  depends ;  that,  upon  failure  of 
issue  in  the  last  proprietor,  the  estate  shall  descend  to  the  [661]  blood  of  the  first 
purchaser ;  or  that  it  shall  result  back  to  the  heirs  of  the  body  of  that  ancestor  from 
whom  it  either  really  has,  or  is  supposed  by  fiction  of  law  to  have  originally  descended  : " 
2  Black.  Com.  223.  The  plaintiff's  construction  of  the  Act  would  alter  the  tenure  of 
the  copyhold.  But  there  is  nothing  in  the  Act  to  affect  a  custom  that  the  youngest 
son  or  youngest  brother  of  the  person  last  seised  shall  inherit.  If,  in  tracuig  the 
descent,  a  father  is  to  be  substituted  for  the  person  last  seised,  the  brother  of  the  latter 
would  be  passed  over. 

He  then  argued  that  the  second  point  was  involved  in  the  first  and  third,  and 
that  there  was  no  evidence  of  a  custom  that  so  remote  a  collateral  relation  as  the 
plaintiff  should  inherit.  The  argument  on  the  last  point  was  in  substance  the  same 
as  in  the  Court  below.  The  following  additional  authorities  were  cited :  Littleton, 
sect.  211  ;  Scriven  on  Copyholds,  29,  4th  ed. ;  Watkins  on  Copyholds,  vol.  2,  p.  60. 

Mundell  replied. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  now  delivered  their  judgments 
seriatim. 

Crompton,  J.  I  entirely  concur  in  the  judgment  of  my  brother  Wightman,  which 
I  have  just  read.(a)  The  authorities  seem  to  me  to  establish  the  rule,  that  proof  of 
a  custom  of  descent,  contrary  to  the  course  of  the  common  law,  prevailing  in  a  nearer 
degree  of  consanguinity  is  no  proof  of  such  custom  extending  to  a  more  remote  degree. 
I  am  unwilling  to  disturb  a  rule  of  law  which,  as  I  understand  the  authorities,  must, 
I  think,  be  taken  to  have  regulated  the  descent  of  copyhold  property  for  more  than 
half  a  century. 

[662]  I  cannot  think  that  the  Inheritance  Act,  which  gives  a  new  mode  of  tracing 
a  descent,  is  at  all  applicable  to  the  question  as  to  the  extent  of  the  custom  of  a  manor. 
Assuming  that  the  custom  extended,  before  that  Act,  only  to  parties  within  a  certain 
degree  of  consanguinity  with  the  deceased  ancestor,  it  seems  to  me  that  the  question 
still  is  whether  the  parties  are  within  the  given  degree  of  consanguinity.  If  the 
custom  is  found  applicable  by  reason  of  the  parties  being  within  that  degree,  the 
customary  mode  of  descent  is  to  be  applied,  and  the  descent  traced  according  to  the 
directions  of  the  Inheritance  Act,  tracing  each  step  according  to  the  custom.  If  the 
parties  are  not  within  the  degree  within  which  the  custom  is  applicable,  the  directions  of 
the  Inheritance  Act  are  to  be  followed  in  tracing  the  descent,  and  that  descent  is  to 
be  traced  according  to  the  rule  of  the  common  law.  The  Inheritance  Act  points  out 
a  new  mode  of  tracing  the  descent,  but  does  not  seem  to  me  to  have  the  effect  of 
extending  the  operation  of  a  custom  of  descent  in  a  manor,  or  of  making  any  alteration 


(a)  Wightman,  J.,  being  unavoidably  absent,  his  judgment  was  read  by  Crompton,  J. 
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as  to  the  cases  in  which  such  custom  is  to  be  applicable.  1  think,  therefore,  that  the 
judgment  of  the  Court  below  was  correct  and  ought  to  be  affirmed. 

Williams,  J.  In  this  case  the  Judge  before  whom,  without  a  jury,  the  trial  took 
place,  came  to  the  conclusion  in  point  of  fact,  that  there  was  a  manorial  custom  of 
descent,  in  the  nature  of  borough  English,  extending  to  all  collateral  heirs,  and  the 
only  question  is,  whether  there  was  any  evidence  of  this.  I  am  of  opinion  that  there 
was  some  evidence.  Whether  my  learned  brother  came  to  a  right  conclusion,  on 
consideration  of  that  evidence,  it  is  not  necessary  to  give  an  opinion.  But  I  do  not 
mean,  by  saying  this,  to  intimate  any  doubt  of  it. 

Unless  there  be  some  recognised  rule  of  law,  or  some  binding  authority  to  the 
contrary,  I  can  find  no  reason  why  [663]  the  instance  on  the  court  rolls  of  the  prevail- 
ance  of  this  custom  of  descents  as  far  as  cousins  german  should  not  furnish  some 
evidence  from  which  it  may  be  inferred  that  the  custom  extended  to  all  collaterals ; 
which,  as  it  seems  to  me,  might  well  be  deemed  a  more  reasonable,  and  therefore 
more  probable,  lex  loci  than  that  it  should  be  extended  to  cousins  german  and  no 
further. 

It  must  be  observed  that  in  this  case  no  customary  was  in  evidence,  nor  any  other 
direct  proof  of  the  custom  given.  Its  existence  and  extent  are  only  to  be  inferred 
from  the  entries  on  the  court  rolls.  Consequently  the  rule  of  law,  that  customs  are 
to  be  construed  strictly,  appears  inapplicable ;  for  the  contention  on  the  part  of  the 
plaintiff  is  not  that  the  custom,  which  the  learned  Judge  has  found  to  exist,  should 
be  at  all  extended  in  its  application,  but  that  there  was  some  evidence  for  his  con- 
sideration of  its  existence  to  the  requisite  extent. 

It  was  contended,  however,  on  the  part  of  the  defendants,  that  a  custom  of  this 
nature  cannot  be  properly  said  to  exist  beyond  the  instances  in  which  it  can  be  shewn 
to  have  actually  prevailed  and  been  put  in  use.  And  certainly  Lord  Coke  is  reported 
to  have  so  laid  down  the  rule  in  liatcliffe  and  Chaplin's  case  (4  Leon.  242),  and  this 
dictum  was  cited  and  relied  on  in  the  judgment  of  the  Court  of  King's  Bench  in  Denn 
v.  Spray  (1  T.  R.  466,  474) ;  but  the  more  modern  authorities  are,  I  think,  quite 
irreconcilable  with  it.  Thus,  it  was  held  in  the  subsequent  case  of  Boe  v.  Parker 
(5  T.  R.  26),  that  an  ancient  presentment  by  a  homage  of  the  customs  of  a  manor  was 
sufficient  evidence  as  to  a  descent,  though  no  instance  was  adduced  of  any  person 
having  taken  under  it.  And  Lord  Kenyon  said,  that  if  the  decision  of  Dean  v.  Spray 
went  as  far  as  to  determine  that  such  a  document  is  not  admissible  [664]  in  evidence, 
unless  instances  in  fact  be  previously  proved  to  warrant  the  introduction  of  it,  he 
must  beg  leave  to  dissent  from  it.  And  Grose,  J.,  observed,  as  to  the  dictum  of  Lord 
Coke  in  Leonard,  that  it  must  be  remembered  there  are  considerable  inaccuracies  in 
the  report  of  that  case,  and  he  thought  Lord  Coke  meant  to  comment  on  the  credit 
which  was  due  to  the  evidence  rather  than  its  admissibility.  This  was  followed  by 
Doe  V.  Sisson  (12  East,  62).  There  the  custom  proved  by  particular  instances  was  that 
the  eldest  sister,  and  if  she  were  dead,  the  son  of  such  eldest  sister,  succeeded.  But 
there  was  no  instance  of  any  descent  beyond  that;  and  the  question  in  the  cause 
was  between  the  grandson  of  an  eldest  sister  and  the  sons  of  two  younger  sisters. 
But  one  witness  stated  the  reputation  to  be,  that  the  eldest  sister  should  take,  and,  if 
all  were  dead,  the  descendants  of  the  eldest  sister.  The  Court  of  Queen's  Bench  held 
in  that  case,  that  upon  this  evidence  it  was  properly  left  to  the  jury  to  determine 
whether  the  grandson  of  the  eldest  sister  was  entitled  to  the  whole,  although  there 
was  no  proof  of  such  extended  custom  having  been  put  in  use. 

The  present  case  in  itself  affords  an  example  of  the  difficulty  of  applying  the 
doctrine  that  the  custom  shall  only  prevail  as  to  descents  of  which  instances  can 
be  proved.  For  if  the  contest  had  been  whether  the  custom  extended  to  uncles,  it 
must  have  been  held  that,  by  reason  of  the  want  of  an  instance,  there  was  no  evidence 
of  the  custom  extending  so  far  as  them,  notwithstanding  the  instance  of  its  descending 
further  in  the  case  of  their  sons.  To  carry  this  illustration  a  step  further,  suppose 
that  in  the  present  case  there  had  been  on  the  rolls  a  further  instance  of  this  kind  of 
descent  in  the  case  of  the  children  of  a  first  cousin,  would  it  not  be  more  reasonable 
to  infer  that  the  custom  extended  to  collaterals  generally,  than  to  suppose  [665]  that 
any  lex  loci  could  have  been  instituted  so  whimsical  as  to  extend  to  first  cousins  once 
removed,  and  yet  exclude  uncles  and  first  and  second  cousins  1 

It  may  be  further  observed  that  the  case  of  Denn  v.  Sj)ray  was  decided  not  only  on 
the  ground  that  the  custom  was  not  shewn  to  extend  to  collaterals,  but  also  on  the 
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peculiar  wording  of  the  custom  as  contained  in  the  customary  of  the  manor,  viz., — 
"Si  aliquis  tenens  hujus  manerii  obierit,"  &c.,  which  necessarily  excluded  nephews 
and  nieces,  inasmuch  as  they  must  make  out  their  claim  or  pedigree  through  their 
father  or  mother,  who  never  was  a  tenant  of  the  manor,  and,  consequently,  could  not 
have  died  seised,  and  on  whom  therefore  the  custom  as  to  the  course  of  descent 
never  attached.  For  this  reason,  as  well  as  those  given  by  my  brother  Brarawell  in 
his  judgment  in  the  Court  of  Exchequer,  we  may  well  hold  that  Deim  v.  Spray  was 
rightly  decided,  without  overruling  the  decision  of  the  learned  Judge  at  the  trial  of 
the  present  case. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
should  be  reversed. 

Erle,  J.  In  this  case  the  question,  in  substance,  is,  whether  there  was  evidence 
from  which  a  jury  could  infer  that,  by  the  custom  of  the  manor,  the  youngest  in  each 
•degree  of  collateral  male  heirs  should  take  before  the  elder.  The  Judge,  acting  for  a 
jury,  did  make  that  inference. 

The  plaintiff  was  the  youngest  son  of  the  youngest  brother  of  the  great  grandfather 
of  the  person  last  seised,  related  therefore  to  him  in  the  sixth  degree,  according  to  the 
civil  law. 

Among  lineals  the  proof  was  clear,  that  the  youngest  male  took  before  the  elder 
universally ;  among  collaterals,  as  far  as  the  entries  extended,  the  same  custom  pre- 
vailed, that  is,  it  was  clearly  proved  in  the  degree  of  brother,  and  [666]  beyond  that 
degree  there  was  no  entry  of  an  elder  taking  before  a  younger  in  the  same  degree ; 
and  there  was  an  entry  shewing  the  custom  to  extend  to  the  fourth  degree,  as  the 
youngest  son  of  an  uncle  took  before  the  elder.  This  appears  to  me  to  be  some 
evidence  from  which  a  jury  might  infer  that  the  custom  existed. 

For  the  plaintiff  it  was  contended,  that  a  custom  may  be  presumed  to  have 
originated  in  a  purpose,  and  that  a  purpose  comprising  collaterals  to  the  fourth  degree 
would  probably  comprise  those  in  the  fifth  and  more  remote  degrees.  That  although 
the  presumption  is  in  favour  of  the  common  law,  and  the  party  relying  on  a  custom 
has  to  bear  the  burthen  of  proof,  still  the  eflfect  of  facts  from  which  an  inference  of  a 
custom  is  to  be  made  is  the  same  in  reasoning  as  the  effect  of  other  facts  offered  as  a 
ground  from  which  another  inference  is  to  be  made,  and  evidence  shewing  that  a 
custom  to  prefer  the  younger  prevailed  universally,  both  among  lineals  and  among 
collaterals,  as  far  as  the  entries  extended,  would  raise  the  question  why  the  preference 
given  to  the  youngest  in  so  many  degrees  should  be  withheld  from  the  small  number 
of  degrees  that  remain,  and  whether  the  absence  of  a  specific  entry  was  not  the  result 
of  the  accident,  that  so  remote  an  heir  had  not  before  taken. 

The  defendants  relied  on  a  rule,  supposed  to  be  laid  down  in  Denn  v.  Spray 
(I  T.  R.  466),  that  a  custom  can  be  proved  only  by  instances  of  usage  entered  on  the 
Court  Rolls.  For  this  rule  the  Court  relied  on  the  language  of  Lord  Coke  in  Badcliffe 
and  Chaplin's  case  (4  Leon.  242),  that  the  party  maintaining  the  custom  must  shew 
precedents  on  the  Court  Rolls  to  prove  the  usage,  and  that  it  had  been  put  in  ure ; 
and  that  although  it  had  been  deemed  and  reputed  to  be  the  true  custom,  yet  the 
Court  could  not  give  credit  to  the  [667]  proof  by  witnesses.  But  this  rule  is  not 
supported  by  the  decision  cited  for  it.  The  point  for  decision  in  liadcliffe  and  Chaplin's 
case  was,  whether  a  new  trial  should  be  granted  on  the  ground  of  the  verdict  being 
against  the  evidence,  and  as  there  were  conflicting  entries,  the  remarks  which  the 
Court  adopted  in  Denn  v.  Sp-ay  were  extra-judicial,  pertinent  only  to  an  observation 
of  the  jury,  that  they  knew  the  custom  by  reputation.  Moreover,  it  is  clear  that  the 
rule  so  adopted  in  Denn  v.  Spray  was  overruled  in  Doe  v.  Sisson  (12  East,  62),  where 
evidence  of  reputation  was  held  sufficient  to  support  a  finding  by  the  jury,  that  the 
custom  extended  to  more  distant  degrees  than  could  be  found  entered  on  the  Court 
Rolls,  and  this  decision  in  Doe  v.  Sisson  was  confirmed  and  acted  on  by  Lord  Cottingham 
in  Locke  v.  Colman  (1  Myl.  &  Cr.  423). 

Upon  this  review,  it  seems  to  me  that  there  was  some  evidence  of  the  custom,  and 
if  so,  the  finding  of  the  Judge  is  conclusive,  and  the  judgment  below  ought  to  be 
reversed. 

Cresswell,  J.  In  this  case  it  appeared  that  there  was  no  instance  of  a  descent 
to  the  youngest  son  of  the  youngest  great  uncle,  nor  any  reputation  that  such  was 
the  customary  course  of  descent.  Instances  of  entries  short  of  that  were  proved, 
extending  as  far  as  the  youngest  son  of  the  youngest  uncle ;  and  the  question  to  be 
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decided  is  whether  such  instances  were  evidence  of  the  existence  of  the  more  extensive 
custom  relied  upon  by  the  plaintiff  in  this  case.     I  am  of  opinion  that  they  were  not. 

I  take  the  meaning  of  the  word  "  custom  "  in  this  case  to  be  "  practice  or  course 
of  acting,"  and,  if  that  be  so,  then  a  custom  can  only  be  proved  by  evidence  of  such 
practice  or  course  of  acting  pursued  for  a  certain  length  of  time ;  and  this  agrees  with 
what  is  said  by  Lord  Coke,  [668]  Co.  Litt.  110  b.  "of  every  custom  there  are  two 
essential  parts,  viz.,  "time  and  usage."  If  custom  means  as  I  have  suggested,  "course 
of  acting,"  unless  such  acting  be  proved  the  custom  cannot  be  established.  And  if  it 
be  admitted  that  there  is  no  evidence  of  any  instance  in  which  an  estate  has  descended 
to  the  youngest  son  of  the  youngest  great  uncle,  in  my  opinion  there  is  no  evidence 
to  sustain  the  alleged  custom. 

Then  let  us  consider  whether  there  is  evidence  of  such  descent.  Are  the  facts 
proved,  viz..  descent  to  youngest  son  of  youngest  brother,  to  youngest  son  of  youngest 
uncle,  and  to  youngest  sons  respectively  of  two  co-parceners,  facts  from  which  we  are 
at  liberty  to  infer  that  estates  have  in  this  manor  descended  to  the  youngest  son  of 
the  youngest  great  uncle  1  The  fact  is  not  proved  by  any  direct  evidence ;  is  it  to  be 
inferred  or  presumed  from  any  one  or  more  other  facts  which  were  directly  proved  *? 
A  presumption,  as  has  been  well  said  by  Mr.  Starkie  (Evid.  vol.  3,  p.  927),  "may  be 
defined  to  be  an  inference  as  to  the  existence  of  one  fact  from  the  existence  of  some 
other  fact,  founded  upon  a  previous  experience  of  their  connection.  To  constitute 
such  a  presumption,  a  previous  experience  of  the  connexion  between  the  known  and 
inferred  facts  is  essential,  of  such  a  nature  that  as  soon  as  the  evidence  of  the  one  is 
established,  admitted,  or  assumed,  the  inference  as  to  the  existence  of  the  other 
immediately  arises,  independently  of  any  reasoning  on  the  subject."  What  inference 
is  there  in  this  case  of  any  connexion  between  the  facts  proved  and  the  fact  to  be 
inferred?  But  a  distinction  has  been  recognised  between  a  presumption  in  the  proper 
sense  of  the  word,  and  presumptive  or  circumstantial  evidence.  Was  there  then  in 
this  case  circumstantial  evidence  of  lands  having  descended  as  contended  for ;  or,  in 
other  words,  were  there  such  facts  proved  as  to  descent,  that  the  [669]  existence  of 
the  other  fact  in  controversy  may  be  rationally  assumed?  In  Doe  v.  Hilden  (2  B.  & 
Aid.  791)  Lord  Tenterden  on  this  subject  says:  "One  of  the  general  grounds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most  reasonably  be 
accounted  for  by  supposing  the  matter  presumed."  Applying  this  dictum  to  the 
ordinary  case  of  a  charge  of  burglary  and  theft : — evidence  is  given  that  a  house  was 
broken  and  certain  goods  stolen  :  the  party  accused  is  proved  to  have  been  near  the 
place  and  to  have  been  shortly  afterwards  in  possession  of  the  stolen  property.  That 
state  of  things  is  most  reasonably  accounted  for  by  presuming  that  he  committed  the 
burglary  and  stole  them.  But  how  is  the  special  course  of  descent  proved  between 
nearer  collaterals  most  reasonably  to  be  accounted  for  by  presuming  a  similar  custom 
between  the  more  remote?  The  converse  would  fall  within  Lord  Tenterden's  rule. 
The  descent  of  the  youngest  son  of  a  youngest  son  may  be  most  reasonably  accounted 
for  by  presuming  a  course  of  descent  to  the  youngest  son.  It  seems  to  me  then,  that 
the  facts  directly  proved  in  this  case  did  not  warrant  the  presumption,  or,  in  other 
words,  were  not  evidence  of  the  existence  of  the  other  fact  necessary  to  be  established 
in  order  to  make  out  the  plaintiff's  right  to  recover.  This  reasoning  is  supported  by 
the  decision  of  the  Court  of  King's  Bench  in  Denn  v.  Spray  (1  T.  R.  466),  which,  as 
far  as  I  know,  has  never  been  overruled,  and  which  must  be  overruled  if  judgment 
be  given  for  the  plaintiff  in  error. 

It  has  been  suggested  that  if  Denn  v.  Spray  be  taken  as  a  decision  that  a  custom 
can  only  be  proved  by  evidence  of  its  being  acted  upon,  it  was  overruled  in  Doe  v. 
Sisson  (12  East,  62).  In  that  case  an  estate  was  claimed  by  the  grandson  of  an  eldest 
sister  of  the  person  last  seised.  Entries  on  the  [670]  court  rolls  proved  that  copyholds 
descended  to  an  eldest  sister  to  the  exclusion  of  younger  sisters,  and  the  son  of  an 
eldest  sister  inherited  to  the  exclusion  of  the  children  of  younger  sisters.  And  evidence 
was  given  that  the  reputation  of  the  custom  was,  that  the  more  remote  descendants  of 
the  eldest  sister  took.  This  evidence  was  objected  to ;  but  the  Court  held  that  it  was 
rightly  admitted.  I  quite  agree  in  that  opinion  ;  but  what  was  the  reputation?  That 
a  certain  custom,  or  as  I  explain  it,  course  of  acting  existed  in  the  manor.  The 
reputation  was  therefore  evidence,  perhaps  not  very  cogent,  but  still  evidence  of  the 
fact  of  lands  having  descended  in  that  manner.  It  was  therefore  evidence  of  an  act 
done,  and  in  perfect  accordance  with  Denn  v.  Spray.      Having  therefore  a  decision 
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pronounced  nearly  a  century  since,  and  never  overruled,  as  a  guide,  and  thinking  it 
founded  on  sound  reasoning  as  to  the  nature  of  the  evidence  necessary  to  prove  a 
custom,  I  am  contented  to  be  now  bound  by  it,  and  hold  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

The  statute  3  &  4  Wm.  4,  c.  106,  s.  2,  has  no  effect  on  this  question.  Bryan 
Barnett  died  in  1854  without  issue  :  the  question  is,  who  is  his  customary  heir.  To 
ascertain  that,  you  must  trace  his  pedigree  through  the  purchaser.  Edward  Muggleton, 
his  great  grandfather,  was  the  purchaser.  Edward  Muggleton  had  a  youngest  brother, 
Peter ;  and  he  had  other  brothers  who  had  issue.  The  plaintiff  claimed  as  youngest 
son  of  Peter. 

Now  the  custom  proved  was,  that  the  estate  should  go  to  the  youngest  son  of  the 
youngest  brother  of  the  person  last  seised.  The  plaintiff  was  not  the  youngest  son  of 
the  youngest  brother  of  the  person  last  seised,  but  of  the  great  grandfather  of  the 
person  last  seised ;  and  the  statute  prescribing  the  mode  of  tracing  descent  does  not 
alter  or  vary  the  custom.  The  eldest  son  of  the  eldest  son  of  [671]  the  great  grand- 
father may  be  the  common  law  heir  of  the  person  last  seised,  ascertained  in  the  manner 
pointed  out  by  the  legislature,  but  that  will  not  make  the  youngest  son  of  the  youngest 
son  of  the  great  grandfather  customary  heir,  unless  the  existence  of  a  custom  to 
that  extent  is  proved.  If,  indeed,  it  could  be  made  out  that  by  operation  of  the 
statute  3  &  4  Wm.  4,  c.  106,  the  youngest  son  of  the  great  grandfather  was  the 
youngest  son  of  his  great  grandson,  the  person  last  seised,  there  might  be  something 
in  the  argument,  but  that  is  absurd. 

WiGHTMAN,  J.  This  was  an  ejectment  to  recover  certain  copyhold  tenements  in 
the  manor  of  Lyddington,  in  the  county  of  Rutland.  The  plaintiff  was  the  youngest 
son  of  the  youngest  brother  of  the  great  grandfather  of  the  person  last  seised,  and 
claimed  as  heir  according  to  the  custom  of  the  manor. 

The  custom  of  descent  in  the  manor  was  proved  to  be,  that  the  land  descended  to 
the  youngest  son  of  the  person  last  seised,  if  he  had  more  than  one  (in  infinitum),  and 
if  such  youngest  son  died  without  issue,  then  to  the  next  youngest  son ;  and  if  none, 
then  to  daughters  as  parceners ;  and  if  no  issue,  then  to  the  youngest  brother ;  and 
if  the  youngest  brother  were  dead,  then  to  the  youngest  son  of  such  youngest 
brother ;  and  if  no  issue  of  such  youngest  brother,  then  to  the  next  youngest  brother ; 
and  if  no  brother,  then  to  his  sisters  as  parceners. 

In  addition  to  proof  of  the  custom  of  descent  as  above,  there  was  evidence  to 
shew  that  it  had  been  extended  to  the  youngest  son  of  the  uncle  of  the  person  last 
seised,  which  would  include  the  uncle  himself ;  and  to  the  youngest  son  of  a  sister  of 
the  person  last  seised. 

There  was  no  evidence  whatever,  not  even  reputation,  to  shew  that  the  custom 
extended  further,  unless,  as  was  [672]  contended  for  the  plaintiff,  proof  that  it 
extended  to  the  collateral  relatives  before  mentioned,  would  be  evidence  to  shew  that 
it  extended  to  all  collaterals  however  remote,  and,  at  all  events,  to  the  plaintifTs 
degree  of  consanguinity,  and  that  the  jury  might  infer  from  the  extent  to  which  it 
was  proved  the  custom  had  gone,  that  it  extended  further.  I  can  find  no  authority 
whatever  to  warrant  such  a  proposition  ;  but,  on  the  contrary,  there  are  express 
decisions  against  it. 

The  custom  of  descent  in  this  manor  differs  from  the  course  of  descent  by  the 
cohimon  law,  and  must  therefore  be  construed  strictly  and  not  extended  beyond  the 
usage ;  and  accordingly  it  was  held  in  Ratdiffe  and  Chaplin's  case  (reported  in  4  Leon. 
242,  and  in  Godbolt,  166),  that  a  custom  that  eldest  sisters  should  take,  did  not 
extend  to  eldest  aunts  or  nieces ;  nor  a  custom  that  the  youngest  son  should  take,  to 
the  youngest  brother. 

In  the  case  of  Doe  v.  Mason  (3  Wils.  63),  the  question  was  whether  the  custom  of 
a  manor  that  copyholds  descended  to  the  youngest  son,  and  if  no  son  to  the  youngest 
brother,  extended  to  the  youngest  nephew;  and  upon  proof  of  one  instance  in  1657, 
of  the  youngest  nephew  being  admitted  as  heii',  the  Court  refused  to  disturb  the 
verdict  which  was  in  favour  of  the  extended  custom,  the  evidence  being  conflicting. 
In  that  case,  however,  there  was  some  direct  evidence  of  the  extended  custom  by  the 
admission  of  the  youngest  nephew  in  1657. 

But  the  case  of  Dmn  v.  Sp-ay  {I  T.  R.  466)  is  a  direct  authority  against  the  plaintiflf 
in  the  present  case.  It  was  there  held  by  the  Court  of  King's  Bench,  in  a  considered 
judgment,  that  proof  that,  by  the  custom  of  a  manor,  the  copyhold  lands  descended 
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to  the  eldest  daughter,  and  if  no  daughter  then  to  the  eldest  sister,  was  not  evidence 
[673]  to  extend  the  custom  to  the  eldest  niece  or  other  collateral.  It  was  said  in  the 
judgment,  that  custom  being  of  the  very  essence  of  copyhold,  if  the  custom  be  silent 
the  common  law  must  regulate  the  course  of  descent. 

In  Doe  V.  Sisson  (12  East,  62)  it  was  held  that  reputation  was  evidence  to  go  to 
the  jury  of  an  extended  custom  of  descent  to  collaterals,  though  no  evidence  was 
given  of  actual  instances  in  which  such  extended  custom  had  been  acted  upon ;  and 
in  the  present  case,  if  there  had  been  evidence  of  reputation  that  the  custom  of  descent 
in  the  manor  of  Lyddington  extended  to  collateral  relations  in  every  degree  or  to  the 
collateral  relations  of  a  great  grandfather  of  the  person  last  seised,  the  verdict  for  the- 
plaintiiF  might  have  been  supported ;  but  I  do  not  think  that  evidence  of  the 
admission  of  collaterals  in  certain  degrees  of  consanguinity  is  sufficient  to  warrant  the 
finding  of  a  custom  of  descent  to  collaterals  in  more  remote  degrees,  without  evidence- 
of  instances  of  admissions  or  of  reputation  in  accordance  with  such  extended  custom. 

The  statute  of  3  &  4  Wm.  4,  c.  106,  was  referred  to  upon  the  argument,  but  it- 
does  not  appear  to  me  to  have  any  bearing  upon  this  case.  The  question  here  is,  to- 
what  degrees  of  consanguinity  the  custom  of  descent  in  the  manor  extends ;  there  is; 
no  difficulty  in  tracing  the  descent,  and  the  object  of  the  statute  was  not  to  alter  or 
extend  the  customs  of  manors  as  to  descent  to  collateral  relations,  or  to  give  a  title 
by  descent  to  persons  standing  in  more  remote  degrees  of  consanguinity  to  the  person 
last  seised  than  the  custom  of  the  manor  would  warrant. 

Upon  the  whole  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
Coleridge,  J.  Having  been  allowed  to  read  the  judg-[674]-ments  of  my  brother 
Wightman  and  my  brother  Cresswell,  I  might  content  myself  with  saying  that  I  agree 
generally  in  the  view  which  they  have  taken  of  both  the  questions  raised  in  this  case ; 
but  having  come  to  this  conclusion  after  a  good  deal  of  hesitation,  I  am  desirous  of 
stating  the  principle  of  my  agreement,  and  guarding  myself  against  being  supposed 
to  go  further  than  I  really  do. 

Any  rule  of  inheritance  which  is  different  from  that  prescribed  by  the  common 
law,  and  stands  on  special  custom  only,  must  of  course  be  limited  by  that  custom. 
It  has  no  presumption  in  its  favour,  but  at  the  same  time  its  proof  rests  on  the  same 
general  principles  of  evidence  which  apply  to  the  proof  of  any  other  right  dependent 
on  custom.  It  may  be  made  out  by  reputation,  accompanied  by  instances  of  its  being 
put  in  ure,  or  by  either  of  the  two  apart  from  the  other.  I  speak,  of  course,  of  what 
would  be  receivable  evidence  to  a  jury  in  support  of  such  a  claim;  for  although  every 
custom  presupposes  a  user  and  all  reputation  must  be  built  upon  it,  yet  it  is  possible 
that  the  evidence  of  user  may  be  wanting  by  the  death  of  witnesses,  or  the  destruction 
of  the  manor  rolls,  or  other  circumstances,  and  yet  the  reputation  built  on  them  may 
survive ;  and  so,  on  the  other  hand,  it  is  possible  that  instances  may  be  producible  in 
which  the  special  mode  of  inheritance  has  been  allowed,  and  yet  there  may  be  no 
customary,  or  presentment  by  the  tenants,  or  other  direct  evidence  of  reputation^ 
before  the  jury.  It  is  quite  true  that  mere  reputation  will  not  make  a  course  of 
descent,  if  the  absence  of  evidence  of  any  instances  be  taken  to  be  equivalent  to  there 
never-  having  been  any ;  in  such  case,  but  only  then,  the  custom,  of  course  and  self- 
evidently,  must  be  taken  never  to  have  existed.  It  may  be  very  probable  also  that 
a  jury  would  not  be  advised  to  find  in  favour  of  a  custom  on  evidence  of  reputation 
alone,  unless  the  absence  of  the  other  branch  of  evidence  were  satisfactorily  accounted 
for.  In  this  sense,  and  to  this  [675]  extent,  1  quite  agree  with  what,  according  to 
the  report  in  Leonard,  Lord  Coke  is  stated  to  have  said  in  Ratcliffe  aiui  Chaplin's  case^ 
and  so  I  think  it  ought  to  be  understood ;  and  I  do  not  think  that  in  Denn  v.  Sprceij 
(IT.  K.  466)  the  judgment  of  the  Court  is  inconsistent  with  this. 

Where,  in  support  of  a  customary  mode  of  inheritance,  recourse  is  had  both  to 
reputation  and  instances  in  accordance,  in  the  case  of  a  custom,  which,  like  that  now 
before  us,  extends  to  many  particulars,  instances,  I  conceive,  must  be  receivable  in 
support  of  reputation,  even  though  they  cannot  be  adduced  as  to  all  the  particulars ; 
and  the  proof  will  be  more  or  less  cogent  according  as  the  particulars  adduced  do  in 
reason  conduce  more  or  less  to  the  belief  of  the  whole  custom.  In  such  a  case,  it 
would  be  impossible  to  reject  the  evidence  of  such  instance  as  tendered,  or  to  strike 
the  whole  proof  out  of  the  case  because  it  did  not  cover  the  one  particular  which  was 
in  question  in  the  cause.  It  could  not  be  denied  that  the  reputation  of  a  local  law  of 
descent  was  made  more  probable,  as  to  the  whole,  by  proof  of  its  having  been  acted 
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on  in  the  greater  number  of  the  particulars  comprised  in  it,  merely  because  there  was 
no  proof  adduced  of  its  having  been  acted  on  in  one  particular.  The  addition  of  that 
one  would  have  made  a  difference  in  degree,  not  in  kind  or  principle. 

Where,  as  in  the  present  case,  instances  alone  are  relied  on,  the  custom  in  all  its 
particulars  is  necessarily  to  be  ascertained  from  them ;  and  so  far  as  the  existence  of 
it  in  any  one  or  more  steps  leads  not  merely  to  a  conjecture,  but  to  a  reasonable 
belief,  that  it  must  exist  in  another,  the  proof  of  the  former  will  be  evidence  of  the 
latter,  although  the  Court  Rolls  afford  no  instance  of  it.  Thus,  if  it  be  shewn  that 
the  youngest  nephew,  born  of  the  youngest  [676]  brother,  inherits  under  certain 
circumstances  in  preference  to  his  own  elder  brothers  and  to  all  the  nephews  by  any 
elder  brother  of  the  person  last  entitled,  it  is  reasonable  to  infer  that  the  custom 
prevails  as  to  the  youngest  brother  himself  under  the  same  circumstances,  though  it 
may  so  happen  that  the  instance  may  not  appear  in  the  rolls,  or  be  capable  of  proof  by 
other  evidence.  For  if  the  youngest  brother  could  not  have  inherited  had  he  been 
alive,  it  is  unreasonable  to  suppose  that  his  youngest  son  should  take,  he  being  dead. 
Instances,  therefore,  in  more  remote  degrees  may  well  be  evidence  of  the  custom  in 
nearer  degrees.  It  would  be  mere  caprice  to  depart  from  the  common  law  in  the 
remoter  and  adhere  to  it  in  the  nearer,  and  there  is  a  prescription  against  such  caprice, 
because  it  is  of  the  essence  of  a  good  custom  to  be  reasonable.  But  the  converse  does 
not  hold  :  from  an  instance  in  the  nearer  degree  there  is  no  ground  to  infer  the 
custom  in  one  more  remote ;  it  is  at  least  as  reasonable  to  suppose  that  the  departure 
from  the  common  law  by  special  custom  has  been  limited  to  such  nearer  degree,  and 
that  the  inheritance  has  thenceforward  followed  the  general  rule,  as  that  it  has  gone 
further,  and  if  so,  it  is  reduced  to  conjecture,  which  is  not  a  ground  on  which  rights 
are  to  be  determined.  The  same  observation  would  apply  as  to  lineals  and  collaterals. 
This  principle  has  been  recognised  in  many  cases  which  have  been  cited,  and  to  which 
I  need  only  refer  generally ;  and  the  present  case  appears  to  me  clearly  to  fall  within 
it.  I  see  no  reason,  from  the  instances  specified,  to  infer  the  existence  of  the  custom 
as  to  the  much  more  remote  collateral  degree  of  relationship  in  which  the  plaintiff 
stands  to  the  deceased,  who  was  last  entitled. 

I  think,  therefore,  that  the  judgment  of  the  Court  below  should  be  affirmed,  and 
I  the  more  readily  come"  to  this  [677]  conclusion  because  I  believe  it  to  be  in  agree- 
ment with  the  general  understanding  and  practice  of  the  profession,  and  the  decision 
of  Benn  v.  Spiuy. 

CoCKBURN,  C.  J.  I  concur  with  those  of  my  learned  brothers  who  are  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  in  this  case  ought  to  be  reversed. 

It  appears  to  me  that  from  the  facts  proved  in  this  case  the  inference  necessarily 
arises  that  the  custom  of  this  manoi-,  that  as  amongst  those  related  in  equal  degree  to 
the  person  last  seised  the  youngest  should  inherit  in  place  of  the  eldest,  extends  to  the 
case  of  the  plaintiff,  unless,  indeed,  there  is  some  positive  and  inflexible  rule  of  law 
which  prohibits  us  from  giving  to  the  evidence  all  the  effect  to  which  it  would  other- 
wise be  entitled.  I  am  of  opinion  that  there  is  no  such  positive  or  inflexible  rule,  and 
I  therefore  entirely  concsr  in  the  view  taken  by  the  learned  Judge  who,  by  the  consent 
of  the  parties,  acted  at  the  trial  of  this  case  as  Judge  of  fact  as  well  as  of  law,  that 
upon  the  facts  proved,  it  was  sufficiently  established  that  in  the  absence  of  lineal 
heirs,  or  of  collateral  heirs  in  a  nearer  degree,  the  customary  descent  in  this  manor 
extended  to  the  case  of  the  youngest  son  of  the  youngest  grand  uncle,  and  consequejitly 
that  the  plaintiff',  who  stood  in  that  relationship  to  the  person  who  died  last  seised, 
was  entitled  to  this  estate  as  heir  according  to  the  custom. 

From  the  evidence  of  the  court  rolls  of  this  manor,  it  appeared  not  only  that  in 
the  course  of  lineal  descent  the  youngest  son  of  a  deceased  tenant  inherited  in 
preference  to  an  elder ;  but  that  where,  in  default  of  issue,  it  became  necessary  to 
resort  to  collateral  heirs,  the  youngest  brother  succeeded  in  preference  to  the  eldest 
brother,  and,  if  the  youngest  brother  were  dead  without  issue,  the  next  youngest 
[678]  brother ;  and  that  even  if  it  became  necessary  to  ascend  a  generation  higher, 
the  youngest  son  of  a  youngest  uncle  (and  therefore  by  implication  a  youngest  uncle) 
was  entitled  to  inherit  in  preference  to  elder  male  relations  in  the  same  degree.  From 
these  numerous  instances  of  preference  given  to  the  youngest  of  the  male  relations 
in  the  same  degree,  it  appears  to  me,  looking  at  it  as  a  mere  question  of  fact  upon 
the  evidence,  that  the  inference  legitimately  arises  that  the  customary  rule  of  descent 
in  the  manor  is  that  the  inheritance  shall  always  descend  to  the  youngest  male  relative 
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in  the  nearest  degree,  where,  by  the  common  law  course  of  descent,  it  would  go  to 
the  eldest. 

It  is  said,  however,  that  there  is  a  rule  of  law  which  prevents  us  from  drawing 
any  inference  as  to  the  custom  of  descent  in  a  manor,  whereby  to  extend  it  beyond  the 
instances  of  admission  actually  proved  to  have  taken  place.     It  becomes  necessary, 
therefore,  to  consider  whether  the  authorities  relied  upon  to  preclude  such  inference 
as  would  otherwise  legitimately  arise  from  the  facts  are  sufficient  to  make  good  the 
position  contended  for.     The  cases  principally  relied  on  are  Bayly  v.  Stevens  (Cro.  Jac. 
198),  Reve  v.  Mahter  (Cro.  Car.  410),  liatcliffe  v,  Chaplin  (4  Leon.  242),  and  Denn  v. 
Sp-ay  (1   T.  K  466).      As  regards  the  two  cases  in  Croke,   the   custom  had  been 
specifically  found  to  be  that  the  youngest  son  of  the  person  last  seised  should  inherit 
in  the  place  of  the  eldest,  without  any  mention  whatever  of  the  case  of  collaterals  ; 
and  all  that  the  Court  can  properly  be  taken  to  have  held  was  that  a  custom  found 
with  reference  to  lineal  descendants  only  could  not  by  legal  intendment,  without 
further  evidence,  be  extended  to  collaterals.     In  the  case  of  liatcliffe  v.  Chaplin  there 
were  conflicting  entries  on  the  court  rolls  of  the  manor  as  to  whether  [679]  the  eldest 
of  several  female  heirs  should  alone  inherit,  or  all  should  inherit  as  co-parceners  ;  not- 
withstanding which,  the  jury  found  in  favour  of  the  eldest  sister  upon  their  own 
knowledge  of  the  usage  of  the  country  as  existing  in  divers  places  within  the  same 
hundred.     The  Court  very  properly  held  that  this  species  of  vague  and  extrinsic 
reputation  would  not  do :  and  they  said,  that  without  evidence  of  precedents  on  the 
Court  Rolls  to  prove  the  custom  and  that  it  had  been  put  in  ure,  credit  could  not  be 
given  to  the  mere  statement  of  witnesses  as  to  it.      The  whole  effect  then  of  the 
decision  is,  (so  far  as  it  relates  to  the  point  in  question  before  the  Court),  that  the 
custom  of  a  manor  is  to  be  proved  by  the  Court  Rolls,  and  not  by  parol  testimony  or 
hearsay.     It  is  however  further  incidentally  stated  in  the  case,  that  it  was  agreed  by 
the  Court  that  if  the  custom  had  been  that  the  eldest  sister  should  inherit,  yet  by 
that  custom  the  eldest  aunt  or  the  eldest  niece  should  not  inherit ;  nor  the  youngest 
uncle  where  the  custom  was  that  the  youngest  son  should  have  the  land.     It  may  be 
observed  that  these  dicta  are  altogether  extra-judicial,  the  only  question  in  the  case 
before  the  Court  being  whether  extrinsic  evidence  as  to  the  custom  was  admissible ; 
but  taking  them  to  be  authority  so  far  as  they  go,  the  efiect  of  them  is  only,  like  the 
decisions  in  Bayly  v.  Stevens  and  Beve  v.  Malster,  to  establish  that  a  custom  proved  as 
to  a  single  generation,  and  in  the  lineal  descent,  ought  not,  without  more,  to  be 
extended  to  collateral  branches  in  a  more  remote  generation.     The  case  of  Benn  v. 
Spray  went,  however,  a  step  further.     It  was  there  held  that  where  it  was  shewn  that 
a  custom  that  as  among  females  the  eldest  only  should  inherit  extended  not  only  to 
daughters  but  to  sisters,  it  could  not  thence  be  inferred  that  the  custom  extended  to 
the  case  of  an  eldest  niece  (of  which  there  was  no  actual  instance) ;  [680]  although 
in  a  customary  of  the  manor,  which  the  Court  recognized  as  legal  evidence,  it  was 
expressly  declared  that  no  tenements  within  the  manor  were  divisible,  whether  among 
heirs  male  or  female.     The  Court  admits  the  authority  of  Ratdiffe  v.  Chaplin  to  the 
fullest  extent,  treats  the  customary  of  the  manor  as  entitled  to  no  weight,  adopts 
the  language  of  Lord  Coke  in  its  most  general  sense,  without  referring  it  to  the  subject- 
matter  to  which  it  was  in  fact  addressed,  and  lays  it  down  that  a  custom  cannot  be 
extended  further  than  there  are  actual  instances  in  Court  Rolls  to  establish  it.    The  judg- 
ment in  this  case  appears  to  me,  I  am  bound  to  say,  unsatisfactory  and  inconclusive,  and 
to  have  proceeded  on  a  misapprehension  of  the  scope  and  effect  of  the  judgment  in 
Ratdiffe  v.  CJiaplin.     Its  authority  appears  to  have  been  very  much  shaken  by  the  subse- 
quent case  of  Doe  v.  Sisson  in  12  East,  p.  62.     There,  in  addition  to  the  evidence  of 
entries  in  the  Court  Rolls  of  the  admission,  in  default  of  heirs  male,  both  of  the  eldest  of 
several  daughters  and  of  the  eldest  of  several  sisters,  evidence  of  reputation  was  also 
given  that  in  the  absence  of  all  the  foregoing  the  descendants  of  such  an  eldest  daughter 
or  sister  were  entitled  to  inherit.     And  the  Court  held  that  such  evidence  of  reputa- 
tion was  rightly  received  to  establish  the  claim  of  a  great  nephew,  (an  eldest  sister's 
grandson),  although  no  instance  of  such  an  admission  appeared  upon  the  Court  Rolls. 
Upon  a  review  of  these  authorities,  it  appears  to  me  that  there  is  no  positive  rule  of 
law  which  prevents  us  from  giving  to  the  evidence  the  effect  to  which  it  is  otherwise 
entitled.     I  readily  concede  that  there  is  sufficient  authority  for  saying  that  customs 
are  to  be  construed  strictly.     But  I  think  that  this  rule  must  itself  receive  a  reasonable 
interpretation.     It  may  be  observed,  that  at  the  time  this  doctrine  was  laid  down, 


2H.  &N.  681.         '  MUGGLETON   V.  BARNETT  281 

customs  were  looked  upon  with  disfavour,  as  being  [681]  encroachments  on  the  common 
law.  Later  historical  researches  have  shewn,  however,  that  instead  of  this  being  the 
case,  these  local  customs  are  remnants  of  the  older  English  tenure,  which,  though 
generally  superseded  by  the  feudal  tenures  introduced  after  the  dominion  of  the 
Normans  had  become  firmly  established,  yet  remained  in  many  places,  probably  in 
manors  which  instead  of  passing  into  the  possession  of  Norman  lords,  remained  in  the 
hands  of  the  English  proprietors.  These  customs,  therefore,  are  not  merely  the  results 
of  accident  or  caprice,  but  were  originally  founded  on  some  general  principle  or  rule 
of  descent.  I  am,  however,  quite  ready  to  admit  that  we  ought  not  to  extend  a 
custom  beyond  what  is  shewn  to  have  actually  taken  place,  except  where  very  clear 
and  cogent  evidence  enables  us  to  see  that  the  custom  is  based  on  a  more  extended 
pi-inciple.  Thus,  if  there  are  only  instances  of  the  custom  in  the  lineal  course  of 
descent,  I  agree  that  it  should  not  thence  be  inferred  that  the  custom  extends  to 
collaterals  ;  or,  vice  versa,  where  the  custom  is  only  proved  in  the  case  of  collaterals. 
But  where,  as  in  this  case,  the  proof  of  a  customary  course  of  descent,  not  only  among 
lineal  descendants  but  also  among  collaterals  for  two  generations,  leads  legitimately 
to  the  conclusion  that  such  mode  of  descent  is  based  on  a  principle  of  universal 
application  within  the  manor — as  here,  that  the  youngest  shall  in  all  cases  inherit 
instead  of  the  eldest,  the  evidence  ought,  as  it  seems  to  me,  to  be  carried  to  its 
legitimate  consequences. 

It  is  said,  indeed,  that  custom,  being  no  more  than  user,  must  necessarily  be 
limited  to  the  extent  to  which  the  use  has  been  carried.  I  think  this  is  too  narrow  a 
view  of  the  subject.  I  agree  that  where  the  usage  is  confined  to  a  single  and  specific 
instance,  it  would  be  improper  to  assume  that  it  has  a  larger  application ;  but  where 
we  find  a  variety  [682]  of  instances,  all  referable  to  a  common  principle,  I  think  it 
would  be  illogical  and  unreasonable  that  the  custom  should  be  stated,  not  as  involving 
that  general  principle,  but  as  confined  to  the  particular  instances  shewn  to  have 
occurred.  Thus,  where,  as  in  the  present  case,  it  is  found  that,  not  only  among  lineal 
descendants,  but  also  among  collaterals  to  the  second  and  third  generation,  the 
youngest  male  is  preferred  to  the  eldest,  I  think  the  inference  ought  necessarily  to  be 
drawn  that  the  customary  rule  of  descent  was  that  the  youngest  male  in  whatsoever 
degree  should  inherit  in  preference  to  the  eldest.  Nor  am  I  at  all  embarrassed  by  the 
circumstance  that  in  the  records  of  this  manor  no  instance  of  the  youngest  son  of  a 
youngest  grand  uncle  (which  is  the  present  case)  has  ever  been  admitted.  A  long 
series  of  generations  might  pass  away  before  such  a  case  would  arise.  In  the  great 
majority  of  instances  estates  are  transmitted  in  the  lineal  course  of  descent.  When 
that  line  sometimes  fails,  they  go  to  brothers  or  to  brothers'  children ;  more  rarely  to 
an  uncle  or  an  uncle's  children  ;  and  in  but  a  few  rare  instances  to  a  grand  uncle  or 
the  children  of  a  grand  uncle.  One  can  easily  understand,  therefore,  that  in  the 
generations  which  have  passed  since  the  records  of  this  manor  have  been  preserved, 
no  instance  of  such  a  succession  may  have  arisen  ;  but  we  must  not  forget  that  these 
ancient  tenures,  in  all  human  probability,  existed  long  before  the  period  since  which 
these  manorial  records  have  been  preserved.  They  must  have  had  some  principle  or 
rule  as  their  origin  and  foundation  ;  and  when,  as  in  this  case,  the  instances  which  are 
proved  enable  us  to  discover  a  plain  and  intelligible  rule,  I  think  we  should  not 
hesitate  to  apply  it,  although  the  particular  instance  with  which  we  are  dealing  may 
not  be  shewn  to  have  occurred.  A  very  striking  illustration  is  afforded  by  the  case 
now  before  us  of  the  inconvenience  which  would  follow  from  the  adop-[683]-tion  of  a 
different  rule.  The  case  states  an  instance  of  the  admission  of  the  youngest  son  of 
the  youngest  uncle  of  the  person  last  seised ;  but  there  is  no  instance  of  the  admission 
of  a  youngest  uncle.  Now,  if  the  rule  contended  for  on  the  authority  of  Ratdiffe 
v.  Chaplin  and  Denn  v.  Spray  were  to  prevail,  this  extraordinary  anomaly  would  arise, 
that  while  the  son  of  the  youngest  uncle  could  inherit,  the  uncle  himself,  though 
nearer  in  degree,  could  not :  a  consequence  so  obviously  absurd  as  forcibly  to  illustrate 
the  unsoundness  of  the  doctrine  from  which  it  would  spring.  Again,  in  this  very  case 
there  is  no  instance  of  the  admission  of  a  youngest  grandson  ;  yet  surely  no  one,  in  the 
face  of  the  several  instances  in  which  it  is  here  admitted  that  the  custom  has  extended 
to  collaterals,  could  bring  himself  to  doubt  that  upon  this  evidence  the  custom  must 
be  held  to  extend  to  a  youngest  son  of  a  youngest  son  deceased,  as  it  would  have 
descended  to  the  youngest  son  if  living. 

On  a  careful  consideration  of  this  case  and  on  the  grounds  I  have  stated,  I  am  of 
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opinion  that  the  judgment  of  the  Court  of  Exchequer  should  be  reversed,  and  judgment 
given  for  the  plaintiff. 
Judgment  affirmed. 

[684]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Preston  v.  Tamplin  and  Holmes.  Nov.  27,  1857. — H.,  being  the  owner  of  a 
steam  vessel,  sold  32-64th  shares  in  her  to  M'C.  &  Co.,  and  agreed  that  they 
should  have  "  the  full  and  exclusive  direction,  management  and  control  of  the 
said  vessel,  to  be  dealt  with  and  managed  by  them,  as  managing  owners  and. 
ship's  husbands,  as  they  might  think  best,  without  any  let  or  hindrance  of  the 
said  H. ;  and,  as  such  managing  owners  and  ship's  husbands,  should  have  5  per 
cent,  on  the  gross  earnings,  to  be  made  or  produced  in  any  employment  or  service 
in  which  the  vessel  might  be  engaged  by  them  ;  and  further,  that  M'C.  &  Co. 
shall  from  henceforth  be  And  become  the  managing  and  the  exclusive  owners,  for 
the  purpose  of  employing  the  said  vessel  in  any  service  they  may  think  fit.  It 
being  part  of  this  agreement  that  M'C.  &  Co.  were  to  pay  to  H.  9001.  as  a  charter 
for  his  32-64th  shares  for  the  first  six  months,  for  which  sum  M'C.  &  Co.  were  to 
have  the  entire  use  and  control  of  the  steamer  and  all  her  earnings  for  that  period." 
Repairs  having  become  necessary  during  the  continuance  of  this  charter.  Held, 
by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that  under  the  agreement  M'C.  &  Co.  had  power,  as  ship's  husbands, 
to  bind  H.  by  contracts  for  such  repairs ;  and  that  such  repairs  having  been  done, 
H.  was  liable  for  the  price  to  the  persons  employed  by  M'C.  &  Co.  as  agents  for 
the  parties  liable. 

[S.  C.  27  L.  J.  Ex.  192 ;  3  Jur.  (N.  S.)  1247 ;  6  W.  R.  82.] 

This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer  in  discharging  a 
rule  to  enter  a  nonsuit.    The  facts  and  judgment  of  the  Court  are  reported  ante,  p.  363. 

Manisty  (a)  argued  for  the  appellant  (the  defendant  Holmes).  There  was  no 
evidence  that  Holmes  contracted  or  authorized  M'Clune  and  Tamplin  to  contract  for 
him.  The  provision  in  the  agreement  that  M'Clune  and  Tamplin  were,  as  managing 
owners,  to  be  paid  a  commission  of  51.  per  cent,  on  the  gross  earnings,  shews  that  the 
clause  appointing  them  managing  owners  was  to  apply  only  at  a  time  different  from 
that  mentioned  in  the  last  paragraph,  when  they  were  to  pay  9001.  for  the  exclusive 
use  of  the  vessel.  Taking  the  two  clauses  together,  and  giving  effect  to  the  whole  of 
the  agreement,  it  appears  that  they  were  to  be  managing  owners  from  the  time  when 
the  ship  became  [685]  the  joint  property  of  the  defendant  Holmes  and  themselves, 
with  the  exception  of  six  months,  during  which  they  were  to  have  the  entire  control 
of  the  ship.  During  the  six  months  Holmes  had  no  interest  in  the  ship  or  its  working. 
One  joint  owner  who  gives  up  to  another  joint  owner  all  interest  in  the  vessel,  and 
all  control  over  her,  is  not  liable  upon  the  contract  of  such  joint  owner.  M'Clune  and 
Tamplin  were  not  managing  for  the  defendant  Holmes ;  Holmes  had  leased  the  vessel 
to  them.  For  six  months,  and  during  that  period,  M'Clune  and  Tamplin  were  the 
entire  owners  of  the  ship.  A  master  appointed  by  them  could  not  have  been  Holmes's 
master,  so  as  to  make  Holmes  responsible  for  his  misconduct.  [Willes,  J.  The  agree- 
ment provides  that  M'Clune  and  Tamplin  "shall  henceforth  be  and  become  the 
managing  and  exclusive  owners."  J.  Holmes  was  never  at  any  time  to  have  any  voice 
in  the  management  of  the  ship.] 

Milward,  for  the  respondent,  was  not  called  upon. 

Coleridge,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
must  be  affirmed.  If  the  case  rested  upon  the  first  clause,  it  would  be  clear :  "  In 
consideration  of  the  purchase  by  T.  M'Clune  and  F.  A.  Tamplin,  J.  N.  Holmes  hath 
agreed  with  them  that  they  should  have  the  full  and  exclusive  direction,  management 
and  control  of  the  steam  vessel  '  Rose,'  to  be  dealt  with  and  managed  by  them  as 

(a)  Before  Coleridge,  J.,  Erie,  J.,  Cresswell,  J.,  Williams,  J.,  Crompton,  J., 
Crowder,  J.,  and  Willes,  J. 
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managing  owners  and  ship's  husbands,  as  they  might  think  best,  without  any  let  or 
hindrance  of  the  said  J.  N.  Holmes,  &c. ;  and  further,  that  T.  M'Clune  and  F.  A. 
Tamplin  shall  henceforth  be  and  become  the  managing  and  exclusive  owners  for  the 
purpose  of  employing  the  said  vessel  in  any  service  they  may  think  fit,  and  as  [686] 
such  be  entitled  to  deduct,  and  take  by  way  of  commission,  the  commission  or  remunera- 
tion of  51.  per  cent."  &c.  M'Clune  and  Tamplin  would  have  had  the  power  as 
managing  owners  to  bind  the  defendant  for  these  repairs,  and  whether  the  persons 
dealing  with  them  knew  anything  of  the  defendant  would  be  immaterial.  But  it  is 
said  that  the  last  clause  suspends  the  operation  of  the  former  clause.  We  think  it  has 
not  that  effect ;  that  it  is  merely  subordinate,  and  amounts  only  to  a  liquidation  of  the 
proportion  of  profit  to  be  paid  to  Holmes  for  the  use  of  the  vessel  during  the  six 
months ;  and  that  it  does  not  alter  the  situation  of  the  parties  with  reference  to  each 
other,  created  by  the  former  stipulations. 
Judgment  affirmed. 

Memoranda. 

In  the  present  Vacation,  the  Honourable  Sir  Cresswell  Cresswell,  Knight,  resigned 
the  office  of  Judge  of  the  Court  of  Common  Pleas,  and  was  thereupon  appointed 
Judge  of  the  Court  of  Probate,  and  Judge  Ordinary  of  the  Court  for  Divorce  and 
Matrimonial  Causes. 

John  Barnard  Byles,  one  of  her  Majesty's  Serjeants-at-law,  was  appointed  a  Judge 
of  the  Court  of  Common  Pleas  in  the  room  of  Sir  Cresswell  Cresswell. 


[687]    Exchequer  Reports.    Hilary  Term,  21  Vict. 

Poole  v.  The  National  Provincial  Life  Assurance  Society.  Jan.  15,  1858. — 
The  29th  section  of  the  7  &  8  Vict.  c.  110,  which  provides  that  no  contract 
entered  into  by  a  Joint  Stock  Company,  in  which  a  director  is  interested,  shall 
have  force  until  approved  and  confirmed  by  the  shareholders,  (except  "  a  contract 
for  the  purchase  of  an  article  or  of  service,  which  is  respectively  the  subject  of  the 
proper  business  of  the  Company,")  does  not  authorize  a  director  without  the 
sanction  of  the  shareholders,  to  sell  any  article  or  service  to  the  Company,  but 
only  to  deal  with  them  in  the  way  of  their  business. — Therefore,  where  an  insur- 
ance Company  employed  one  of  its  directors,  for  certain  commission,  to  establish 
agencies  in  the  country :  Held,  that  the  contract  was  void,  it  not  having  been 
approved  and  confirmed  by  the  shareholders. 

[S.  C.  27  L.  J.  Ex.  219 ;  4  Jur.  (N.  S.)  54;  6  W.  R.  211.] 

Declaration  for  work  and  labour  of  the  plaintiff  as  the  agent  of  the  defendants. 

Plea  (inter  alia).  That  the  claim  of  the  plaintiff  accrued,  and  is  founded  upon, 
and  is  due  and  payable  under  and  by  virtue  of  a  certain  contract  made  between  the 
plaintiff  and  the  defendants  :  That  at  the  time  of  the  making  of  the  said  contract  the 
defendants  were  a  Joint  Stock  Company,  having  obtained  a  certificate  of  complete 
registration  and  completely  registered  under  the  provisions  of  the  Act  passed,  &c. 
(7  &  8  Vict.  c.  110) :  And  the  plaintiff  at  the  time  of  making  the  said  contract  was  a 
director  of  the  said  Company  duly  appointed  under  the  provisions  of  the  said  Act,  and 
of  the  deed  of  settlement  of  the  said  Company.  That  the  said  contract  was  not  within 
the  exceptions  contained  in  the  29th  section  of  the  said  Act,  and  that  the  plaintiff 
being  such  director  and  being  interested  in  the  [688]  said  contract  voted  and  acted  as 
a  director  on  the  subject  of  the  said  contract  and  in  the  making  thereof,  contrary  to 
the  said  statute :  That  the  said  contract  has  never  been  submitted  to  any  general  or 
special  meeting  of  the  shareholders  of  the  said  Company,  nor  has  any  such  general 
or  special  meeting  been  summoned  or  held  for  the  purpose  of  approving  or  confirming 
the  said  contract,  nor  has  the  same  ever  been  so  confirmed  and  approved.  Issue 
thereon. 

At  the  trial  before  Bramwell,  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  defendants  were  a  Joint  Stock  Company  for  the  assurance 
of  lives,  and  in  July  1851  were  completely  registered  under  the  7  &  8  Vict.  c.  110. 
From  the  time  of  its  establishment  the  defendant  had  been  a  director  of  the  Company. 
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At  a  meeting  of  the  board  of  directors  on  the  13th  August,  1851,  at  which  the 
plaintiflF  was  chairman,  a  resolution  was  passed,  that  it  was  "  deemed  expedient  by  the 
directors  that  a  person  should  be  appointed  to  select  agents  and  medical  referees  in 
the  North  of  England,  or  in  such  counties  as  the  party  so  appointed  should  select,  who 
should  be  compensated  only  on  the  amount  of  business  transacted  with  and  by  the 
agents  and  medical  referees  so  appointed ;  and  that  the  usual  travelling  expenses  of 
11.  Is.  per  day  should  be  allowed,  together  with  a  commission  of  31.  per  cent,  on  the 
premiums  of  all  policies  effected  through  such  agencies  until  the  premiums  should 
amount  to  10001.  per  annum,  when  it  should  be  reduced  to  \^  per  cent,  on  all  sub- 
sequent premiums."  At  the  same  meeting  it  was  further  resolved  that  the  plaintiff 
be  appointed  to  this  office.  The  plaintiflF  accepted  the  appointment,  and  established 
agencies  at  Manchester,  Norwich,  Birmingham,  and  other  towns.  The  appointment 
was  never  approved  or  confirmed  at  a  meeting  of  shareholders.  The  plaintiflF  now 
sought  to  recover  the  commission  of  31.  per  cent,  on  all  the  premiums  received  by  [689] 
the  defendants  from  the  25th  December  1855  to  the  26th  February  1857,  in  respect 
of  policies  eflFected  by  means  of  the  agencies  established  by  the  plaintiflF. 

It  was  objected  on  behalf  of  the  defendants  that  the  contract  was  void  by  the  29th 
section  (a)  of  the  7  &  8  Vict.  c.  110.  It  was  submitted  on  behalf  of  the  plaintiflF  that 
this  was  a  contract  within  the  exception  of  that  section.  The  learned  Judge  was  of 
opinion  that  the  statute  only  authorized  contracts  where  the  director  was  a  buyer, 
not  a  seller,  of  the  goods  or  service ;  and  his  lordship  directed  a  verdict  for  the 
defendants,  reserving  leave  to  the  plaintiflF  to  move  to  enter  a  verdict  for  him. 

Parry,  Serjt.,  now  moved  accordingly.  This  is  a  contract  "for  the  purchase  of 
service"  within  the  exception  of  the  29th  section  (a)  of  the  7  &  8  Vict.  c.  110.  A 
contract  of  this  kind  with  a  director  is  valid,  provided  it  is  made  upon  the  same  terms 
as  any  like  contract  with  other  customers  or  purchasers  of  the  Company.  [Pollock,  C.  B. 
[690]  The  meaning  of  the  exception  is  plain.  If  the  Company  is  established  for  the 
supply  of  water,  coals,  gas,  or  any  other  article,  a  director  may  buy  of  the  Company, 
water,  coals,  gas,  or  other  article  just  as  the  public  at  large  may  deal  with  them, 
provided  the  director  is  supplied  on  the  same  terms  :  so  with  respect  to  service,  if 
the  Company  is  a  Steam-Tug  Company,  a  director  may  purchase  their  steam  power, 
but  if  the  contract  is  not  in  respect  of  an  article  or  service  in  which  the  Company 
deals,  it  must  be  sanctioned  by  the  general  body  of  shareholders.]  This  is  a  contract 
for  the  purchase  of  service  which  is  the  subject  of  the  proper  business  of  the  Company. 
[Pollock,  C.  B.  The  proper  business  of  the  Company  is  to  insure,  not  to  establish 
agencies  :  that  is  only  a  mode  of  carrying  on  their  business.  It  may  as  well  be  said 
that  it  is  the  business  of  the  Company  to  purchase  pens  and  ink,  or  chairs  and  tables. 
Channell,  B.  Could  the  Company  employ  a  director  as  a  clerk  without  the  sanction 
of  the  shareholders "?]  They  might,  provided  they  employed  him  on  the  same  terms 
as  other  clerks.  [Pollock,  C.  B.  The  statute  only  contemplates  two  ways  in  which 
the  Company  can  be  occupied ;  the  one  in  furnishing  goods,  the  other  in  furnishing 
service.]  A  director  is  not  prohibited  from  entering  into  a  contract  of  this  kind,  but 
only  from  voting  in  respect  of  it. 

Pollock,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  The  meaning 
of  the  section  is  perfectly  clear.  In  the  first  place,  a  director  is  not  to  vote,  or  act  at 
all,  in  respect  of  a  contract  in  which  he  is  interested — that  is  all  that  is  intended  by 

(a)  Enacts: — "That  if  any  director  of  a  Joint  Stock  Company  registered  under 
this  Act  be  either  directly  or  indirectly  concerned  or  interested  in  any  contract  pro- 
posed to  be  made  by  or  on  behalf  of  the  Company,  whether  for  land,  materials,  work 
to  be  done,  or  for  any  purpose  whatsoever,  during  the  time  he  shall  be  a  director,  he 
shall,  on  the  subject  of  any  such  contract  in  which  he  may  be  so  concerned  or  interested, 
be  precluded  from  voting  or  otherwise  acting  as  a  director ;  and  that  if  any  contract 
or  dealing  (except  a  policy  of  assurance,  grant  of  annuity,  or  contract  for  the  purchase 
of  an  article  or  of  service,  which  is  respectively  the  subject  of  the  proper  business  of 
the  Company,  such  contract  being  made  upon  the  same  or  the  like  terms  as  any  like 
contract  with  other  customers  or  purchasers),  shall  be  entered  into,  in  which  any 
director  shall  be  interested,  then  the  terms  of  such  contract  or  dealing  shall  be 
submitted  to  the  next  general  or  special  meeting  of  the  shareholders  to  be  summoned 
for  that  purpose ;  and  that  no  such  contract  shall  have  force  until  approved  and  con- 
firmed by  the  majority  of  votes  of  the  shareholders  present  at  such  meetings,"  &c. 
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the  first  part  of  the  section.  Then,  by  the  subsequent  part,  if  the  other  directors 
choose  to  contract  or  deal  with  any  director,  the  opinion  of  the  body  of  shareholders 
must  be  taken  upon  it,  unless  it  is  a  matter  in  which  [691]  the  director  is  dealing 
with  the  Company  as  a  customer ;  and  then  if  he  has  purchased  any  article  or  the 
performance  of  any  service,  upon  the  same  terms  as  other  customers,  such  article  or 
service  being  the  subject  of  the  proper  business  of  the  Company,  the  contract  is  valid. 

Martin,  B.  I  am  of  the  same  opinion.  The  defendants  are  an  insurance  Com- 
pany, and  the  plaintiff  claims  for  services  done  by  him  for  the  Company.  He  is  a 
director,  and  consequently  must  be  in  the  condition  of  a  person  entitled  to  recover 
by  the  29th  section  of  the  7  &  8  Vict.  c.  110.  The  first  part  of  that  section  prohibits 
a  director  from  interfering  at  all  with  the  making  of  a  contract  in  which  he  is  interested. 
The  section  goes  on  to  provide,  that  a  director,  though  interested,  may  enter  into 
certain  contracts,  if  they  are  approved  and  confirmed  by  the  majority  of  shareholders. 
It  also  permits  him  to  enter  into  any  "  contract  for  the  purchase  of  an  article  or  service, 
which  is  respectively  the  subject  of  the  proper  business  of  the  Company,  such  contract 
beii)g  made  upon  the  same  or  the  like  terms  as  any  like  contract  with  other  customers 
or  purchasers."  It  is  not  the  subject  of  the  proper  business  of  this  Company  to 
employ  persons  to  go  into  the  country  and  get  agents  to  procure  customers  for  the 
Company — if  it  were,  the  plea  would  afford  no  answer  to  the  action.  But  the  subject 
of  the  proper  business  of  the  Company  is  the  business  in  which  the  Company  is 
ordinarily  engaged  or  professes  to  be  engaged,  such  as  the  service  rendered  by  a 
Steam-Tug  Company,  or  the  sale  of  an  article  in  which  the  Company  deals.  I  have 
no  doubt  whatever  as  to  the  meaning  of  the  enactment. 

Channell,  B.  I  am  of  the  same  opinion.  The  plaintiff  is  a  director  of  the 
Company,  and  it  is  conceded  that  the  [692]  contract  in  question  was  not  approved 
and  confirmed  by  a  majority  of  the  shareholders ;  therefore  it  is  void  by  the  29th 
section  of  the  7  &  8  Vict.  c.  110,  unless  provided  for  by  the"  exception  in  that  clause. 
There  are  no  other  words  in  the  exception  which  provide  for  this  contract,  except  the 
words  "  contract  for  the  purchase  of  service."  The  question  then  is,  whether  they 
mean  a  contract  for  service  rendered  to  the  Company  or  by  the  Company.  I  am  of 
opinion  that  they  mean  a  contract  for  service  by  the  Company,  and  not  to  the  Com- 
pany. The  words  are  "  any  contract  for  the  purchase  of  an  article,"  if  it  had  stopped 
there,  it  would  mean  any  contract  for  the  purchase  of  an  article  by  a  director  from 
the  Company,  the  Company  being  the  sellers.  It  goes  on  "  or  service,"  that  is,  service 
sold  by  the  Company.  This  opinion  is  strengthened  by  two  circumstances :  in  the 
first  place,  the  contract  is  to  be  the  subject  of  the  proper  business  of  the  Company, 
as  the  supply  of  gas  by  a  Gas  Company,  or  of  steam  power  by  a  Steam-Tug  Company  ; 
and  further,  the  contract  is  to  be  made  on  the  same  terms  as  any  like  contract  with 
any  other  customers  of  the  Company.  In  this  case  the  Company  is  the  purchaser  of 
the  service ;  and,  for  the  reasons  I  have  stated,  I  am  clearly  of  opinion  that  the  statute 
means  service  to  be  rendered  by  the  Company,  and  not  by  a  director  as  agent  for  the 
Company. 

Kule  refused. (a) 

[693]  M'Manus  v.  The  Lancashire  and  Yorkshire  Eailway  Company. 
Jan.  26,  1858. — The  plaintiff  brought  three  horses  to  the  cattle  station  of  the 
defendants'  railway  at  Liverpool  to  be  forwarded  by  a  cattle  truck  to  York.  The 
defendants'  servant  provided  a  truck  for  the  purpose,  which,  to  all  external 
appearance,  and  so  far  as  the  servant  knew,  was  sufiicient  for  the  purpose.  The 
plaintiff  signed  a  ticket  which  contained  the  following  memorandum: — "This 
ticket  is  issued  subject  to  the  owner's  undertaking  all  risks  of  conveyance,  loading 
and  unloading  whatsoever ;  as  the  Company  will  not  be  responsible  for  any  injury 
or  damage  (howsoever  caused)  occurring  to  live  stock  of  any  description  travelling 
upon  the  Lancashire  and  Yorkshire  Kailway,  or  in  their  vehicles."  The  truck 
proved  (as  the  fact  was)  to  be  insufficient  for  the  carriage  of  the  horses ;  and  a 

(a)  Parry,  Serjt.,  then  mentioned  that  there  was  another  action  between  the  same 
parties,  in  which  the  plaintiff  sought  to  recover  for  services  by  him  as  "  assessor  of 
fire  losses  " ;  but  the  Court  were  clearly  of  opinion  that  the  contract  was  open  to  the 
same  objection. 
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694. 


hole  was  made  in  the  bottom  of  it  on  the  journey,  by  which  the  horses  were 
injured.  Twopence  a  mile  for  hire  was  charged,  being  the  regular  charge  for 
conveyance  in  open  trucks,  under  tickets  in  the  above  form,  from  the  cattle 
station.  Fourpence  per  mile  was  the  charge  for  horses  forwarded  from  the 
passenger  station  in  "  horse-boxes,"  under  similar  tickets.— Held  :  First,  that  the 
condition  was  reasonable  :  secondly,  that  it  protected  the  defendants  from  liability 
in  respect  of  the  defect  in  the  truck. 


[S.  C.  27  L.  J.  Ex.  201 


4  Jur.  (N.  S.)  144 ;  6  W.  R.  330 :  reversed  1859, 
4  H.  &  N.  327.] 


The  declaration  (a)  alleged  a  breach  of  promise  by  the  defendants,  in  not  providing 
trucks  reasonably  fit  and  proper  for  the  carriage  of  the  plaintiffs  horses,  from  Liverpool 
to  York,  on  the  defendant's  railway :  whereby  the  horses  were  injured. 

Pleas  (inter  alia) — Secondly :  that  the  trucks  were  reasonably  fit  and  proper  for 
the  carriage  of  the  horses.  Thirdly  :  that  the  promise  was  made  upon  and  subject  to 
the  terms  that  the  plaintiff  should  undertake  all  risks  whatever  of  the  carriage  and 
conveyance  by  the  defendants  of  the  horses,  and  that  the  defendants  would  not  be 
responsible  for  any  injury  or  damage,  howsoever  caused,  occurring  to  the  horses  whilst 
being  carried  and  conveyed  upon  the  railway.  And  that  the  injury  occurred  to  the 
horses  whilst  being  carried  and  conveyed  upon  the  railway. 

Replications  joining  and  taking  issue  on  the  pleas. 

The  cause  came  on  for  trial  before  Watson,  B.,  at  the  last  Liverpool  Assizes,  when 
the  following  facts  were  agreed  upon  by  the  counsel  on  both  sides  :— The  plain-[694]- 
tilf,  on  the  16th  of  December  1856,  brought  three  horses  to  the  cattle  station  of  the 
defendants'  railway  at  Liverpool,  to  be  forwarded  by  a  cattle  truck  to  York.  The 
defendants'  servant  at  the  station  provided  a  truck  for  the  purpose  of  the  horses  being 
loaded  therein.  The  truck,  to  external  appearance  and  so  far  as  the  servant  knew, 
was  sufficient  for  the  purpose.  The  plaintiff  paid  at  the  rate  of  2d.  a  mile  for  the 
forwarding  of  the  horses  to  York  by  the  truck,  and  then  signed  a  ticket,  a  copy  of 
which  is  below  : — 


171. 
No.  92. 


Lancashire  and  Yorkshire  Railway  District. 
Live  Stock  Department. 


No.  of 
Waggon. 

Quan- 
tity. 

Description. 

Bate. 

Amount. 

Paid 
on. 

Paid  Dr. 

Dr. 

No.  Docks  Station,  16th  Dec.  1856. 

2931 

3 

1 

Horses 

Per  mile 

Man 

2d. 

£2  10     0 

Free 

£2  10     0 

Name — H.  McManus. 
Address — York. 
From  No.  Dks.  to  York. 
J.  C.  J.     Clerk. 

N.B.-— This  Ticket  is  issued  subject  to  the  owner's  undertaking  all  risk  of  convey- 
ance, loading  and  unloading,  whatsoever,  as  the  Company  will  not  be  responsible  for 
any  injury  or  damage  (howsoever  caused)  occurring  to  live  stock  of  any  description, 
travelling  upon  the  Lancashire  and  Yorkshire  Railway,  or  in  their  vehicles. 

Owner,  or  on  the  owner's  behalf, 
agrees  to  the  above  terms. 

The  truck  proved,  as  the  fact  was,  to  be  insufficient  for  the  safe  carriage  of  the 
horses,  and  a  hole  was  made  in  the  bottom  of  the  truck  in  the  journey  by  which  the 
horses  were  injured  to  the  extent  of  251.     The  charge  for  three  horses  laden  at  the 


H.  Mc  X  Manus 


-r 


(a)  It  was  admitted  by  the  plaintiff's  counsel  that  the  declaration,  as  framed,  could 
not  be  supported. 
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cattle  station  is  2d.  a  mile  per  horse.  Horses  so  laden  are  always  forwarded  in  open 
trucks  of  [695]  the  construction  of  that  used  in  the  present  case,  under  tickets  in  this 
form ;  and  trucks  are  forwarded  from  the  cattle  station  by  a  cattle  or  luggage  train. 

At  the  passengers'  station  horses  are  taken  at  the  rate  of  4d.  a  horse  per  mile. 
Horses  laden  at  this  station  are  forwarded  in  horse-boxes  by  the  trains  departing  from 
the  passenger  station,  usually  passenger  trains. (a) 

Any  amendment  in  the  pleadings,  proper  to  raise  the  real  question,  to  be  made. 

The  Court  to  have  power  to  draw  any  inferences  of  fact. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  entered  for  the  plaintiff, 
leave  being  reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them. 

Hugh  Hill,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly  on  the  ground 
that,  upon  the  facts  admitted  at  the  trial,  the  defendants  were  not  responsible  for  the 
injury  and  damage  of  which  the  plaintiff  complained. 

Blackburn  and  Brett  shewed  cause  (Jan.  15).  The  facts  raise  two  points :  first, 
whether  the  liability  of  the  defendants  is  limited  by  the  notice  at  the  foot  of  the 
ticket :  and,  if  so,  secondly,  whether  the  condition  is  so  unreasonable  as  to  be  void 
under  the  17  &  18  Vict.  c.  31,  s.  7.  First,  the  defendants  being  common  carriers 
were  bound  to  provide  vehicles  reasonably  fit  and  secure  for  the  carriage  of  the  horses 
which  they  undertook  to  convey.  The  case  is  analogous  to  that  of  a  shipowner,  who, 
notwithstanding  the  exception  in  a  charter-party  as  to  perils  of  the  seas,  is  bound  to 
provide  a  seaworthy  vessel.  [Pollock,  C.  B.  It  is  a  new  thing  to  carry  animals  by 
land.]  A  carrier  is  bound  to  carry  according  to  his  public  profession.  He  may,  if  he 
thinks  fit,  [696]  carry  goods  only,  or  he  may  carry  any  particular  species  of  goods 
only  ;  but  if  he  holds  himself  out  to  the  public  as  also  a  carrier  of  animals,  he  cannot 
restrict  his  liability  by  saying  that  he  will  not  be  responsible  for  their  conveyance. 
[Martin,  B.  Is  the  owner  of  a  general  ship  bound  to  carry  cattle?]  There  is  no 
authority  on  the  subject ;  but  if  he  undertakes  to  carry  them,  an  exception  in  the 
bill  of  lading  as  to  risks  of  the  voyage,  will  not  release  him  from  his  obligation  to 
provide  a  seaworthy  vessel.  So,  here,  though  the  defendants  say  that  they  will  not 
be  responsible  for  risks  of  conveyance,  they  are  nevertheless  bound  to  provide  secure 
vehicles.  In  Story  on  Bailments,  sect.  562,  it  is  said  that  it  is  "  a  part  of  the  implied 
contract  of  every  carrier  to  employ  a  vehicle  suitable  for  the  transportation ;  and  if 
by  water,  to  employ  a  vessel  reasonably  stout,  strong,  and  well  equipped  for  the 
voyage."  [Martin,  B.,  referred  to  Shary  v.  Ch'ey  (9  Bing.  457).]  The  providing  an 
insufficient  vehicle  is  not  a  risk  of  conveyance,  but  a  breach  of  contract  preliminary 
to  the  conveyance.  The  Company,  indeed,  say  that  they  will  not  be  responsible  for 
any  injury  or  damage,  "howsoever  caused";  but  if  the  latter  words  be  construed  in 
their  largest  sense,  they  would  include  the  case  of  larceny.  According  to  the  conten- 
tion on  the  part  of  the  defendants,  they  would  not  be  liable  even  if  they  furnished  a 
truck  knowing  that  it  was  unsafe.  In  Shaw  v.  The  York  and  North  Midland  Bailivay 
Company  (13  Q.  B.  347),  the  declaration  alleged  that  the  defendants  received  the 
plaintiff's  horse  to  be  "  safely  and  securely  carried  by  them,"  and  the  Court  held  that 
that  allegation  was  disproved  by  the  terms  of  the  ticket :  the  decision,  therefore, 
proceeded  on  the  ground  of  variance.  But  Lord  Denman,  C.  J.,  in  delivering  judg- 
ment of  the  Court,  said, — "  It  may  be  that,  notwithstanding  the  terms  of  the  contract, 
the  plaintiff  might  have  alleged  that  [697]  it  was  the  duty  of  the  defendants  to  have 
furnished  proper  and  sufficient  carriages,  and  that  the  loss  happened  from  a  breach  of 
that  duty,"  Carr  v.  The  Lancashire  and  Yorkshire  Bailway  (7  Exch.  707)  only  decided, 
that  under  a  contract  of  this  kind,  the  owner  takes  upon  himself  all  risk  of  conveyance, 
and  that  the  railway  Company  are  merely  bound  to  find  carriages  and  propelling 
power.  In  Chippendale  v.  The  Lancashire  and  Yvrkshire  Railway  Company  (21  L.  J. 
Q.  B.  22),  the  judgment  of  Erie  J.,  proceeded  on  the  express  ground  that  the  vehicle 
was  safe  and  proper  for  the  journey.  In  Austin  v.  l^he  Manchester,  Sheffield  and  Lincoln- 
shire Railway  Company  (10  C.  B,  454),  the  terms  of  the  notice  were  suflSciently  large 
to  include  a  loss  arising  from  gross  negligence. 

Secondly,  the  condition  is  unreasonable  and  void  by  the  17  &  18  Vict,  c,  31,  s,  7, 
In  construing  the  statute,  regard  should  be  had  to  the  common  law,  the  mischief  and 

(a)  The  case  then  set  out  the  form  of  the  ticket  issued  by  the  Company  under 
such  circumstances,  and  which  contained  the  same  condition  as  the  ticket  above 
mentioned. 
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the  remedy  provided  :  Heydon's  case  (3  Rep.  7  b.).  Before  that  statute,  railway 
Companies  refused  to  carry  goods  or  animals,  except  upon  terms  which  relieved  them 
from  all  liability,  and  if  they  gave  notice  of  those  terms  no  one  had  power  to  vary 
tbem  :  Walker  v.  The  York  and  North  Midland  Bailway  Company  (2  E.  &  B.  750.)  The 
legislature  interposed,  and  said  that  conditions  limiting  the  liability  of  railway 
Companies  shall  be  void,  unless  in  the  opinion  of  the  Court  they  shall  be  just  and 
reasonable.  This  condition  is  not  reasonable.  Railway  Companies  have  de  facto  a 
monopoly  ;  and  the  words  "  howsoever  caused  "  would  exempt  them  from  all  liability 
whatever.  [Martin,  B.,  referred  to  Pardington  v.  I'he  South  Wales  Railway  Company 
(1  H.  &  N.  392),  and  Wise  v.  The  Great  Western  Railway  Company  (1  H.  &  N.  63).] 
In  those  cases  the  terms  of  the  [698]  conditions  were  not  so  extensive  as  in  the 
present  case.  They  also  referred  to  White  v.  The  Great  Western  Railway  Company 
(2  C.  B.  N.  S.  7). 

Hugh  Hill  and  J.  Addison,  in  support  of  the  rule.  The  first  question  depends  on 
what  was  the  contract  entered  into  by  the  parties.  It  was  subject  to  the  owners 
undertaking  all  risk  of  conveyance ;  and  the  injury  in  respect  of  which  the  plaintiff 
seeks  to  recover  was  a  risk  of  conveyance.  In  Lyon  v.  Mells  (5  East,  428),  Lord 
EUenborough,  C.  J.,  said,  that  the  not  providing  a  sufficient  vessel  was  "a  personal 
negligence  of  the  owner,  or,  more  properly,  a  non-performance  on  his  part  of  what  he 
had  undertaken  to  do."  In  Chippendale  v.  The  Lancashire  and  Yorkshire  Railway  Company, 
the  jury  found  that  the  truck  was  so  defectively  constructed  as  to  be  unfit  and  unsafe 
for  the  purpose  of  conveying  cattle  along  the  line,  and  yet  it  was  held  that  the 
Company  were  protected  by  the  terms  of  the  ticket.  Coleridge,  J.,  there  points  out 
the  distinction  between  that  case  and  Lyon  v.  Mells  (5  East,  428).  Here  there  was  no 
negligence  on  the  part  of  the  defendants,  and  the  common  law  liability  of  carriers  does 
not  extend  to  the  carriage  of  live  animals.  The  truck,  to  external  appearance,  was 
sufficient  for  the  safe  carriage  of  the  horses,  but  it  proved  insufficient.  That  is  a  risk 
of  conveyance  within  the  terms  of  the  condition.  There  are  manifold  risks  arising 
from  the  conveyance  itself,  such  as  a  defect  in  an  axletree,  or  the  wheels  being  heated, 
or  injury  from  the  steam-engine  or  an  adjoining  carriage,  or  the  state  of  the  railway 
or  bridges,  or  the  negligence  or  misconduct  of  the  servants  of  the  Company,  and  in 
all  these  cases  the  Company  would  be  protected.  In  Austin  v.  The  Man-lQQdI-chester, 
Sheffield  and  Lincolnshire  Railway  Company  (10  C.  B.  454),  the  condition  was  in  nearly 
the  same  terms  as  the  present.  In  Carr  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (7  Exch.  707),  the  defendants  were  guilty  of  gross  negligence,  and  yet  it  was 
held  that  they  were  protected  by  their  notice.  There  Parke,  B.,  abstained  from 
expressing  any  opinion  as  to  whether  the  Company  were  liable  as  common  carriers 
in  respect  of  the  carriage  of  cattle,  but  observed  that  it  was  very  reasonable  that 
railway  Companies  should  be  allowed  to  make  agreements  for  the  purpose  of 
protecting  themselves  against  a  new  risk.  Chippendale  v.  The  Lancashire  and  Yorkshire 
Railway  Company  is  an  authority  that  this  injury  falls  within  the  risks  of  conveyance, 
The  words,  "howsoever  caused,"  should  be  read  in  connection  with  the  words 
"  risk  of  conveyance." 

Secondly,  the  condition  is  reasonable.  In  Simons  v.  The  Great  Western  Railway 
Company  (18  C.  B.  805),  the  condition  was  more  extensive  than  the  present,  and  the 
Court  held  it  reasonable.  Pardington  v.  The  South  Wales  Railway  Company  (1  H.  &  N. 
392)  is  also  an  authority  that  there  is  nothing  unreasonable  in  such  a  condition. 
[Martin,  B.  One  way  of  testing  it  is  to  expand  the  terms  of  the  condition : 
suppose  the  Company  had  written  on  the  ticket  that  they  would  not  be  responsible 
for  any  injury  to  the  horses  by  reason  of  a  defect  in  the  truck,  would  that  have 
been  reasonable'?]  There  would  be  nothing  unreasonable  in  such  a  contract. 
[Channell,  B.  Suppose  they  had  said  that  they  would  not  be  responsible  whether 
the  truck  was  sound  or  unsound ;  and  whether  a  defect  was  known  or  not. 
Martin,  B.  It  is  difficult  to  say  that  they  would  not  be  responsible  if  they  allowed 
the  cattle  to  get  into  a  truck  which  they  knew  was  out  of  repair.  Suppose  they 
knew  of  a  defect  in  the  fastening  of  the  door,  and  by  the  shaking  of  the  railway  the 
door  opened  [700]  and  the  cattle  fell  out,  they  would  surely  be  responsible.]  If 
they  knew  of  the  defect  there  would  be  a  personal  default  on  their  part.  This 
condition  only  protects  the  Company  against  latent  defects.  If  they  provide  a  truck 
which  so  far  as  they  know  is  safe,  there  is  no  reason  why  they  should  not  limit  their 
responsibility.     All  that  they  do  is  to  repudiate  the  notion  of  their  being  insurers, 
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and  it  is  not  unreasonable  for  them  to  say  that  they  will  not  insure  the  sufficiency  of 
the  carriages  or  the  railway. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  was  an  action  to  recover  damages  for  injuries  to  three  horses 
belonging  to  the  plaintiff,  which  were  delivered  to  the  defendants  to  be  conveyed  from 
Liverpool  to  York  by  their  railway.  The  parties  agreed  upon  a  written  statement  of 
facts,  upon  which  the  Court  is  to  give  their  judgment.  It  is  in  substance  as  follows  :— 
That  the  horses  were  delivered  to  be  forwarded  by  a  cattle  truck  from  Liverpool  to 
York,  for  reward :  that  the  defendants'  servants  provided  a  truck  for  the  purpose, 
which,  to  all  external  appearance  and  so  far  as  they  knew,  was  sufficient  for  the 
purpose :  that  the  plaintiff  signed  a  ticket  which  contained  a  memorandum  : 

"  This  ticket  is  issued,  subject  to  the  owner's  undertaking  all  risks  of  conveyance, 
loading  and  unloading,  whatsoever ;  as  the  Company  will  not  be  responsible  for  any 
injury  or  damage  (howsoever  caused)  occurring  to  live  stock  of  any  description 
travelling  upon  the  Lancashire  and  Yorkshire  Railway,  or  in  their  vehicles. 


"H.  McXManus./^"'"^'"'  °'  on  the  owner's  behalf, 
(^     agrees  to  the  above  terms. 


That  the  truck  provided  proved  (as  the  fact  was)  to  be  insufficient  for  the  safe 
carriage  of  the  horses,  and  a  hole  [701]  was  made  in  the  bottom  of  it  in  the  journey, 
by  which  the  horses  were  injured :  that  2d.  a  mile  for  hire  was  charged,  being  the 
regular  charge  for  conveyance  in  open  trucks,  under  tickets  in  the  above  form,  from 
the  cattle  station  :  that  4d.  per  mile  is  the  charge  for  horses  forwarded  from  the 
passenger  station  in  horse  boxes,  under  similar  tickets. 

Two  points  were  made  on  behalf  of  the  plaintiff.  First,  that  the  terms  of  the 
notice  did  not  extend  to  protect  against  a  defect  in  the  truck  itself ;  and,  secondly, 
that  if  they  did,  the  notice  was  not  reasonable  and  ought  to  be  entirely  disregarded, 
under  the  authority  given  by  the  statute  17  &  18  Vict.  c.  31,  s.  7,  (the  Railway  and 
Canal  Traffic  Act). 

To  this  it  was  answered  by  the  defendants,  first,  that  the  notice  was  reasonable, 
for  which  two  authorities  were  cited,  viz.,  Simons  v.  The  Great  IVestern  Railway  Company 
(18  C.  B.  805)  and  Parclington  v.  The  South  finales  Railway  Company  (1  H.  &  N.  392); 
and  that,  if  so,  it  protected  the  defendants ;  for  which  Ghippeindale  v.  Tlie  Lancashire 
and  Yorkshire  Railway  Company  (7  Railw.  Cas.  824 ;  21  L.  J.  Q.  B.  22)  was  cited ;  and 
that,  even  supposing  it  was  rejected  as  unreasonable,  the  defendants  were  not 
responsible,  there  being  no  negligence  shewn,  and  the  rule  as  to  the  liability  of 
carriers  for  all  losses  not  caused  by  the  act  of  God  or  the  Queen's  enemies,  did  not 
extend  to  horses  or  live  animals. 

We  are  of  opinion  that  the  cases  cited  in  the  argument  decided,  and  must  govern, 
the  present  case.  In  Simons  v.  The  Great  IVestern  Railway  Company,  the  Court  of 
Common  Pleas  held  that  the  15th  clause  of  the  notice  of  the  Great  Western  Railway, 
viz.,  "  That  goods  conveyed  at  special  or  mileage  rate  must  be  loaded  and  unloaded  by 
the  owners  or  their  agents ;  and  the  Company  will  not  be  responsible  for  any  risk  of 
stowage,  loss,  or  damage,  how-[702]-ever  caused  ;  nor  for  discrepancy  in  the  delivery 
as  to  either  quantity,  number,  or  weight ;  nor  for  the  condition  of  articles  so  carried  ; 
nor  for  detention  or  delay  in  the  conveying  or  delivery  of  them,  however  caused," — 
was  reasonable  within  the  statute.  In  Pardington  v.  The  Soiith  Wales  Railway  Company, 
this  Court  held  that  a  memorandum  relating  to  live  animals,  that  the  Company  are  to 
be  held  "  free  from  all  risk  and  responsibility  in  respect  of  any  loss  or  damage  arising 
on  the  loading  or  unloading,  from  suffocation,  or  from  being  trampled  on,  bruised,  or 
otherwise  injured  in  transit,  from  fire,  or  from  any  other  cause  whatever,"  was  reason- 
able. It  seems  to  us  that  these  notices  are  quite  as  extensive  as  the  one  now  in 
question,  and  that  our  judgment  must  be  that  the  notice  is  reasonable. 

Then  the  decision  in  the  case  of  Chippendale  v.  The  Lancashire  and  Yorkshire  Railway 
Company  furnishes  a  direct  authority  that  it  extends  to  defects  in  the  trucks.  In  that 
case  the  notice  was  the  same  as  the  present ;  the  jury  had  found  that  the  truck  was 
unfit  and  unsafe  for  the  conveyance  of  cattle,  and  that  the  damage  was  consequent 
upon  it.  My  brother  Coleridge  and  my  brother  Erie  held  that  the  notice  protected 
the  Company.  This  case  is  expressly  in  point,  and  we  concur  in  it.  We  think  one 
Ex.  Dtv.  XIII.— 10 
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of  the  risks  of  conveyance  of  live  cattle  is  the  risk  of  their  breaking  the  trucks  or 
boxes  in  which  they  are  conveyed. 

We  are  able  to  decide  this  case  without  referring  to  the  second  point  made  by  the 
defendants,  viz.,  the  alleged  distinction  between  the  liability  of  carriers  as  to  the  con- 
veyance of  horses  and  live  stock  and  ordinary  goods ;  but,  should  the  question  ever 
arise,  we  think  the  observation  which  fell  from  Baron  Parke  in  Carr  v.  The  Lancashire 
and  Yorkshire  Railway  Company  is  entitled  to  much  consideration. 

Our  judgment  will  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 

[703]  Casandra  Wilby  v.  The  West  Cornwall  Railway  Company.  Jan.  20, 
1858. — A  parcel  was  delivered  at  Penzance,  to  the  West. Cornwall  Railway  Com- 
pany, addressed  to  a  person  at  Wolverhampton,  "  per  first  steamer  from  Hayle." 
The  Company's  railway  only  extends  from  Penzance  to  Truro ;  but  their  practice  is 
to  send  goods  for  Bristol,  or  places  above  it,  to  a  sea  port  called  Hayle,  and  there 
deliver  them  to  the  steam-boats ;  and  to  send  parcels  for  Bristol,  or  places  above 
it,  to  Truro,  and  there  deliver  them  to  other  carriers,  who  carry  them  from  Truro 
to  Plymouth  (for  which  distance  there  is  no  railway),  and  from  Plymouth  they 
are  sent  by  railway  to  Wolverhampton.  The  Company  carried  the  parcel  by 
their  railway  to  Hayle,  where  they  delivered  it  to  a  steam-boat,  by  which  it  was 
conveyed  to  Bristol  and  from  thence  by  railway  to  Wolverhampton.  The  goods 
in  the  parcel  having  been  damaged  after  the  delivery  to  the  steam-boat.  Held, 
that  under  these  circumstances,  a  jury  might  infer  a  contract  by  the  Company, 
as  common  carriers,  to  carry  the  whole  distance  from  Penzance  to  Wolver- 
hampton ;  and,  consequently,  that  they  were  liable  for  the  damage  to  the  goods. 
— Also,  that  it  is  not  ultra  vires  for  the  Company  to  carry  beyond  their  own  line 
by  sea  or  by  coach. 

[S.  C.  27  L.  J.  Ex.  181 ;  4  Jur.  (N.  S.)  284 ;  6  W.  R.  225.] 

This  cause  came  on  for  trial  before  Crowder,  J.,  at  the  Gloucestershire  Spring 
Assizes,  1857,  when  a  verdict  was  taken  for  the  plaintifT,  subject  to  the  following 
case : — 

The  declaration  stated  that  the  plaintiff,  on  the  29th  September,  1856,  delivered 
to  the  defendants,  as  and  being  common  carriers  of  goods  for  hire,  and  they,  as  and 
being  such  carriers,  received  from  the  plaintiff  two  cases  of  goods  of  the  plaintiff's,  to 
be  safely  and  securely  carried  and  conveyed  by  the  defendants  for  the  plaintiff,  to  wit, 
from  Penzance  in  Cornwall  to  Wolverhampton  in  Staffordshire,  and  there  safely  and 
securely  to  be  delivered  by  the  defendants  to  the  plaintiff,  for  reward  to  the  defendants 
in  that  behalf :  Yet  the  defendants,  whilst  they  had  the  said  cases  of  goods  for  the 
purpose  aforesaid,  did  not  take  due  and  proper  care  of  the  same,  but  neglected  to  do 
so ;  and  so  carelessly,  negligently,  and  improperly  carried  and  delivered  the  same,  and 
took  so  little  and  such  bad  care  thereof,  that  by  the  carelessness,  negligence,  and 
improper  conduct  of  the  defendants  in  that  behalf,  divers  of  the  goods  became  and 
were  broken,  damaged,  and  destroyed. 

There  was  a  second  count  similar  to  the  first,  except  that  it  related  to  three  cases 
of  goods  delivered  to  the  defendants  on  the  4th  of  October,  1856. 

[704]  The  pleas  were,  first : — That  the  plaintift'  did  not  deliver,  nor  did  the  defen- 
dants receive,  the  cases  of  goods  in  the  manner  and  for  the  purposes  in  the  declaration 
alleged.     Secondly  :  Not  guilty.     The  plaintiff  joined  issue  on  these  pleas. 

The  defendants  are  the  owners  of  the  West  Cornwall  Railway,  and  are  carriers 
of  goods  on  that  line  of  railway.  It  is  a  line  running  from  Truro  to  Penzance.  It  is 
an  isolated  line,  there  being  no  other  railway  within  many  miles  of  any  part  of  it. 
The  length  of  the  line  is  twenty-five  miles. 

There  is  on  the  West  Cornwall  Railway  a  station  at  Hayle,  which  is  a  sea  port, 
distant  about  eight  miles  from  Penzance,  and  steam  vessels  run  and  carry  goods 
between  Hayle  and  Bristol ;  and  from  Bristol  to  Wolverhampton  goods  are  carried 
by  railway. 

The  practice  on  the  defendants'  line  has  been,  and  is,  to  send  goods  received  at 
Penzance  for  Bristol  or  places  above  it  (and  which  are  not  specially  directed  to  go  by 
another  route)  to  Hayle,  and  there  to  deliver  them  to  the  steamers ;  and  to  send 
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parcels  received  at  Penzance  for  Bristol  and  places  above  it  (and  which  are  not 
specially  directed  to  go  by  another  route)  along  their  whole  line  to  Truro,  and  there 
to  deliver  them  to  other  carriers,  who  carry  them  sixty-six  miles  (for  which  distance 
there  is  no  railway)  to  Plymouth  ;  from  whence  they  are  sent  by  railway  to  Wolver- 
hampton. "Parcels"  are  all  goods  or  packages  weighing  from  1  to  12  or  15  cwt. 
each,  if  from  their  nature  they  require  more  than  ordinary  care  in  their  conveyance. 
This  practice  has  been  adopted  with  a  view  to  insure  gi-eater  safety  in  the  transit  of 
goods  more  than  ordinarily  liable  to  injury. 

The  defendants  have  no  connection  or  arrangement  with  the  proprietors  of  the 
steam-boats  from  Hayle  to  Bristol,  [705]  or  with  the  railways  from  Bristol  to  Wolver- 
hampton, or  any  other  carriers. 

The  defendants  send  a  cart  round  at  Penzance  to  collect  goods.  On  the  29th  of 
September,  1856,  the  plaintiff  had  two  cases  of  goods  which  were  in  the  possession  of 
one  William  Hodgson,  at  Penzance,  who  was  to  send  them  off  to  her  at  Wolverhampton. 
At  Hodgson's  request,  the  defendants'  cart  called  and  the  cases  were  delivered  into 
it ;  and  Hodgson  handed  to  Henry  Rowe,  the  carter  or  servant  of  the  defendants,  for 
signature,  and  he  signed,  a  paper  writing  in  the  following  words  : — "  Penzance, 
Sept.  29/56.  Delivered  to  the  W.  C.  Railway  in  good  condition  2  cases  for  Mrs. 
Wilby,  Stafford  Place,  Wolverhampton.  Delivered  by  VV.  H.  Hodgson,  for  Mrs.  Wilby. 
Sept.  29,  1856.— Henry  Rowe." 

The  cases  were  addressed,  "  Mrs.  Wilby,  Stafford  Place,  Wolverhampton :  Glass, 
with  care,  per  first  steamer  from  Hayle." 

(The  case  then  proceeded  to  state  the  delivery  to  the  defendants,  on  the  4th  of 
October,  1856,  of  three  other  cases  of  goods  addressed  in  the  same  manner,  and  for 
which  a  receipt  was  given  in  the  same  form.) 

All  the  above  cases  weighed  from  2  to  3  cwt.  each,  and,  but  for  the  directions 
written  upon  the  cases,  they  would  have  been  treated  as  "  parcels  "  by  the  defendants, 
and  been  sent  along  their  line  to  Truro,  and  from  thence  to  Wolverhampton,  as  above 
mentioned. 

The  defendants  carried  the  said  cases  by  their  railway  to  Hayle,  where  they 
delivered  them  into  a  steam-boat  by  which  they  were  conveyed  to  Bristol.  They 
were  not  damaged  at  the  time  of  such  delivery. 

The  said  cases  were  delivered  by  the  Great  Western  Railway  Company  to  the 
plaintiff  at  Wolverhampton,  when  part  of  the  contents  thereof  were  found  to  be 
broken  and  [706]  damaged  :  they  had  been  properly  and  carefully  packed.  It  is  not 
known  at  what  point  on  the  journey  the  goods  were  damaged,  except  that  it  was  not 
until  after  the  defendants  had  delivered  them  into  the  steam-boat ;  but  the  damage, 
wherever  it  happened,  was  the  result  of  carelessness  and  improper  conduct. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  might 
properly  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict  is  to  be  entered 
for  the  plaintiff  or  the  defendants,  on  the  issues  joined  :  if  for  the  plaintiff,  it  is  to  be 
for  251. 

Gray,  for  the  plaintiff.  This  case  is  governed  by  the  decision  in  Muschamp  v.  The 
Lancaster  and  Preston  Railway  Company  (8  M.  &  W.  421).  There  a  parcel  was  delivered 
at  Lancaster  to  that  Company,  directed  to  a  person  at  a  place  in  Derbyshire.  The 
person  who  brought  it  to  the  station  offered  to  pay  the  carriage,  but  the  book-keeper 
said  it  had  better  be  paid  by  the  person  to  whom  it  was  directed,  on  the  receipt  of  it. 
The  Company  were  known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where 
their  railway  unites  with  the  North  Union  Line,  and  that  afterwards  with  another, 
and  so  on  into  Derbyshire.  The  parcel  having  been  lost  after  it  was  forwarded  from 
Preston,  this  Court  held  that  the  Lancaster  and  Preston  Railway  Company  were 
liable  for  its  loss.  There,  Rolfe,  B.,  told  the  jury  "  that  if  a  party  brings  a  parcel  to 
a  railway  station,  which  in  this  respect  is  just  the  same  as  a  coach-office,  knowing  at 
the  time  that  the  Company  only  carried  to  a  particular  place ;  if  the  railway  Company 
receive  and  book  it  to  another  place  to  which  it  is  directed,  prima  facie  they  under- 
take to  carry  it  to  that  other  place."  The  Court  held  that  direction  to  be  correct ;  and 
that  it  was  a  question  for  the  jury  to  say,  [707]  upon  the  evidence  before  them,  what 
was  the  nature  of  the  contract.  So,  here  the  Court,  being  at  liberty  to  draw  inferences 
of  fact,  will  infer  that  the  defendants  contracted  to  carry  the  goods  the  whole  distance 
from    Penzance   to    Wolverhampton.     The    defendants    will,    perhaps,   attempt    to 
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distinguish  this  case  by  two  circumstances :  first,  that  these  goods  are  what  the 
Company  call  "  parcels,"  and  if  no  special  direction  had  been  upon  them,  they  would 
have  been  forwarded  by  Truro  and  Plymouth.  But  the  case  does  not  find  that  the 
plaintiff  had  any  notice  or  knowledge  of  the  practice  of  the  Company  in  that  respect. 
Another  circumstance  is  the  address  on  the  cases,  "  per  first  steamer  from  Hayle." 
But  that  is  nothing  more  than  pointing  out  a  convenient  route ;  and  as  the 
Company  did  not  object  to  carry  the  goods  by  that  route,  they  are  responsible  for 
their  loss. 

Phipson,  for  the  defendants.  The  authority  of  the  decisions  on  this  subject  is  not 
disputed ;  but  they  do  not  govern  this  case,  which  is  novel  in  its  circumstances.  The 
defendants'  railway  only  extends  from  Penzance  to  Truro,  a  distance  of  twenty-five 
miles  :  from  Truro  to  Plymouth  the  carriage  is  by  coach,  a  distance  of  sixty-six  miles. 
By  the  other  route,  the  defendants  carry  goods  on  their  line  to  Hayle,  and  there  deliver 
them  to  the  steamers.  From  the  mere  fact  of  the  delivery  to  this  Company  of  a  parcel 
directed  to  Wolverhampton,  or  York,  or  London,  it  cannot,  as  a  matter  of  law,  be 
implied  that  they  contracted  to  carry  to  those  places.  If  so,  they  would  be  contracting 
in  a  way  not  authorized  by  their  act  of  parliament,  for  they  would  become  carriers 
by  sea  and  by  coach.  The  case  contains  no  statement  that  the  Company  professed  to 
be  responsible  as  common  carriers  beyond  their  own  line.  If,  indeed,  it  appeared 
that  the  Company  had  at  any  time  paid  damages  for  a  loss  which  occurred  in  the 
transit  by  steam-boat  or  [708]  coach,  a  jury  would  be  warranted  in  finding  a  contract 
to  carry  in  that  manner ;  though  the  objection  would  still  be  open  whether  such  a 
contract  was  not  ultra  vires.  In  Muschamp  v.  The  Lancaster  and  Preston  Railway 
Company  (8  M.  &  W.  421)  it  was  arranged  that  the  carriage  money  should  be  paid  at 
the  end  of  the  journey ;  and  that  fact  is  adverted  to  by  the  Court  as  evidence  from 
which  the  jury  might  properly  infer  a  contract  to  carry  the  whole  distance.  In 
Scothorn  v.  2'he  South  Staffordshire  Railway  Company  (8  Exch.  341),  Collins  v.  The  Bristol 
and  Exeter  Railway  Company  (11  Exch.  790),  and  Crouch  v.  The  London  and  North 
Western  Railway  Company  (14  C.  B.  255),  there  were  continuous  lines  of  railway  from 
the  terminus  to  the  place  of  delivery,  and  the  defendants  had  power  to  carry  over  the 
lines  of  the  other  Companies.  Again,  in  Scothorn  v.  The  South  Staffordshire  Railway 
Company,  one  sum  was  paid  for  the  carriage  the  whole  distance.  Here,  there  is  no 
evidence  of  any  payment  for  the  carriage.  In  Crouch  v.  The  London  and  Nmih  Western 
Railway  Company  the  defendants  had  held  themselves  out  as  carriers  between  two 
places,  one  of  which  was  beyond  the  confines  of  England,  and  therefore  they  became 
subject  to  the  common  law  liabilities  of  carriers  to  that  place.  But  the  mere  circum- 
stance of  the  receipt  by  the  Company  of  a  parcel  directed  to  a  place  beyond  their  line 
does  not  necessarily,  in  law  or  in  fact,  amount  to  an  undertaking  to  carry  by  steam- 
boat or  coach.  If  so,  the  effect  would  be  to  subject  them  to  a  liability  different  from 
their  ordinary  risk.  Moreover,  in  this  case,  there  was  a  special  direction  on  the 
parcels.  He  also  referred  to  Bostock  v.  The  North  Staffordshire  Railway  Company 
(4  E.  &  B.  798 ;  3  Sm.  &  G.  283). 

Gray  was  not  called  upon  to  reply. 

[709]  Pollock,  C.  B.  The  Court  being  at  liberty  to  draw  the  same  inferences  as 
a  jury,  we  entertain  no  doubt  as  to  what  conclusion  we  ought  to  draw  ;  though  I  should 
have  been  better  satisfied  if  it  had  fallen  to  the  province  of  a  jury.  However,  we 
must  decide  a  question  of  fact,  viz.,  whether  there  was  evidence  for  a  jury  that  the 
defendants  undertook  to  carry  the  parcel  the  whole  distance  from  Penzance  to  Wolver- 
hampton ;  or  whether  they  only  undertook  to  carry  it  from  Penzance  to  Hayle,  and 
there  place  it  on  board  a  steam-packet,  when  their  responsibility  would  end.  It  has 
been  argued  that  the  cases  cited  do  not  decide  this  point ;  but  in  my  judgment  it 
makes  no  difference  that  part  of  the  carriage  is  by  land  and  part  by  water.  The 
question  is  the  same,  whether  there  is  a  continuous  railway  for  the  whole  distance, 
or  whether  there  is  a  short  railway,  then  a  carriage  by  van,  then  a  carriage  by  water, 
and  then  again  by  railwa3^  Suppose  a  parcel  is  brought  to  a  railway  station  in 
London,  directed  to  a  person  in  Birmingham,  and  it  is  accepted  for  the  purpose  of 
delivery,  it  is  a  question  for  the  jury  whether  that  was  not  done  with  the  intention 
of  carrying  it  the  whole  distance.  In  this  case,  if  I  had  been  on  the  jury,  I  should 
have  had  no  hesitation  in  finding  that  the  defendants  undertook  to  carry  the  parcel 
from  Penzance  to  Wolverhampton. 

Watson,  B.     I  am  of  the  same  opinion.     This  is  rather  a  question  of  fact  than  of 
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law,  and  as  to  the  fact  I  entertain  no  doubt.  It  appears  that  the  defendants  carry  to 
Wolverhampton  by  two  routes :  they  carry  goods  from  Penzance  to  Hayle  and  there 
deliver  them  on  board  steam-packets  for  conveyance  to  Bristol,  from  whence  they  are 
taken  by  railway  to  Wolverhampton  :  they  also  carry  parcels  along  their  line  to 
Truro  and  there  deliver  them  to  other  carriers  who  take  them  to  Plymouth,  from 
whence  they  are  [710]  forwarded  by  railway  to  Wolverhampton.  The  defendants 
are  also  in  the  habit  of  giving  a  very  equivocal  form  of  receipt  for  the  goods  delivered 
to  them,  and  which  is  signed  by  their  agent  (his  lordship  read  the  receipt).  Then 
was  that  a  contract  by  the  defendants  to  carry,  as  common  carriers,  from  Penzance 
to  Hayle  and  there  deliver  the  parcel  on  board  the  steam-packet,  or  was  it  a  contract 
to  carry  as  common  carriers  from  Penzance  to  Truro  on  their  own  line  and  then 
forward  the  parcel  to  Wolverhampton  1  There  is  nothing  to  shew  that  the  responsi- 
bility of  the  defendants,  as  common  carriers,  ceased  when  the  parcel  arrived  at  Hayle. 
In  Muschamp  v.  I'he  Lancaster  and  Preston  Railway  Company  (8  M.  &  W.  421)  the 
question  was  properly  left  to  the  jury.  Indeed,  it  would  be  most  inconvenient,  if,  when 
a  parcel  is  sent  from  London  to  Glasgow  (when  it  is  carried  on  four  different  railways), 
the  owner  was  obliged  to  find  out  at  what  particular  part  of  the  journey  it  was  lost.  It 
is  said  that  the  Company  did  not  profess  to  carry  the  whole  distance  ;  but  if  a  person 
delivers  to  a  railway  Company  a  parcel  directed  to  a  certain  place,  one  sum  being 
charged  for  the  whole  carriage,  and  the  Company  accept  it,  that  is  a  holding  out  by 
them  to  the  person  who  brought  the  parcel  that  they  would  carry  it  as  directed  ;  and 
it  is  no  answer  to  say  that  they  have  never  carried  to  that  place  before.  Then  it  is 
said  that  there  is  no  evidence  of  the  payment  of  the  carriage  ;  but  we  must  infer  that 
when  the  parcel  arrived  at  W^olverhampton  the  plaintiff"  would  pay  the  whole  amount. 
The  case  is  the  same  as  Muschamp  v.  2'he  Lancaster  and  Preston  Railioay  Company,  and 
it  makes  no  difference  whether  the  carriage  is  paid  at  the  beginning  or  at  the  end  of 
the  journey.  It  is  conceded  that  Muscliamp  v.  The  Lancaster  and  Preston  Railway 
Company  was  well  decided,  but  it  is  said  that  this  case  is  distinguishable,  because  for 
a  [711]  certain  distance  the  sea  intervenes ;  but  all  railway  Companies  strive  to 
extend  their  traffic,  and  it  would  be  strange  if  a  Company  who  undertook  to  carry 
goods  from  London  to  Paris,  were  not  liable  for  a  loss  at  Boulogne,  because  their  line 
did  not  extend  beyond  Dover  or  Folkestone.  The  same  may  be  said  of  the  cai^iage 
of  goods  from  London  to  Dublin,  or  from  London  to  Barton  and  from  thence  across 
the  river  Humber  to  Hull.  There  is  nothing  unreasonable,  so  as  to  lead  to  the  con- 
clusion that  the  Company  did  not  contract  to  carry  by  sea.  I  think  that  in  this  case 
the  contract  was  to  carry  the  entire  distance,  there  being  nothing  in  the  conduct  of 
the  parties  to  shew  that  the  Company  were  mere  agents,  beyond  their  line,  to  forward 
the  parcels. 

Channell,  B.  The  point  comes  before  the  Court  on  a  special  case,  and  we  are 
relieved  from  all  difficulty  as  to  drawing  inferences.  The  question  then  is,  whether 
the  Court  can  infer  an  undertaking  on  the  part  of  the  defendants,  as  common  carriers, 
to  carry  from  Penzance  to  Wolverhampton.  That  the  defendants  were  common 
carriers  on  their  own  line  of  railway  is  not  disputed,  nor  could  it  be ;  but  it  is  said 
that  beyond  the  extent  of  their  own  line  they  are  not  subject  to  the  liabilities  of 
common  carriers,  because  they  only  undertook  to  forward,  not  to  carry,  the  goods. 
I  am  of  opinion,  that  the  goods  were  received  by  the  defendants  to  be  carried  by 
them,  as  common  carriers,  from  Penzance  to  Wolverhampton.  It  would  be  incon- 
venient if  we  were  to  hold  that,  upon  the  construction  of  these  facts,  the  plaintiff  was 
in  the  situation  of  a  person  who  did  not  contract  with  the  defendants  beyond  the 
extent  of  their  own  line,  or  who  made  separate  contracts  with  a  number  of  different 
carriers  between  Penzance  and  Wolverhampton.  I  should  have  been  more  satisfied 
if  the  question  had  been  submitted  to  a  jury,  but,  [712]  since  we  have  to  decide  it, 
I  think  that  the  defendants  undertook  to  carry  the  whole  distance.  With  respect  to 
the  argument  that  there  was  a  special  direction  that  the  parcels  should  be  sent  by 
steamer  from  Hayle,  that  circumstance  does  not,  in  my  opinion,  alter  the  case.  The 
question  still  is,  "whether  the  defendants'  liability  was  that  of  common  carriers.  If 
they  did  not  like  to  carry  by  steamer  as  directed,  they  were  at  liberty  to  reject  the 
parcel,  but  they  did  not  do  so.  As  to  the  objection  that  the  carriage  by  sea  was 
ultra  vires,  I  do  not  at  present  see  any  distinction  between  carrying  by  sea  and 
carrying  on  the  line  of  another  person. 

Judgment  for  the  plaintiff. 
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In  the  Matter  of  a  Plaint  and  Appeal  from  the  County  Court  of  Sussex 
IN  A  Plaint  wherein  Vallance  and  Others  were  Plaintiffs;  J.  L.  Nash 
Defendant,  and  Edmund  Edmonds,  Interpleader  Claimant.  Jan.  19,  1858. — 
Under  19  &  20  Vict.  c.  108,  s.  68,  an  appeal  from  the  decision  of  a  County  Court 
in  proceedings  in  interpleader,  lies  where  the  value  of  the  goods  claimed  against 
the  execution  creditor  exceeds  201.,  though  the  execution  is  for  a  sum  less  than 
201. ;  and  the  claimant,  to  prevent  the  goods  from  being  sold,  has  paid  such  sum. 

[S.  C.  27  L.  J.  Ex.  142 ;  4  Jur.  (N.  S.)  431 ;  6  W.  E.  227.] 

C.  Pollock,  on  behalf  of  the  claimant,  had  obtained  a  rule  calling  upon  the  plaintiffs 
and  the  judge  of  the  County  Court  of  Sussex,  to  shew  cause  why  the  judge  should 
not  sign  a  case  for  the  opinion  of  this  Court. 

It  appeared  from  the  affidavits  that  the  plaintiffs  having  obtained  a  judgment 
against  the  defendant  for  101.  Os.  lid.  debt  and  costs,  the  bailiff  of  the  County  Court 
seized  certain  goods  in  the  dwelling-house  of  the  defendant,  which  he  alleged  would 
not  fetch  151.,  and  left  a  man  in  possession.  One  Edmonds  claimed  the  goods;  upon 
which  an  interpleader  summons  was  issued,  and  the  parties  were  heard  by  the  judge 
of  the  County  Court,  when  the  claim  was  dismissed.  The  goods  were  never  sold  or 
removed,  [713]  but  the  officer  remained  in  possession  until  after  the  decision  of  the 
judge,  when  the  claimant  paid  the  debt  and  costs.  The  claimant's  attorney  then 
presented  to  the  County  Court  judge  a  case  on  appeal,  and  produced  an  affidavit,  with 
an  inventory  and  valuation,  shewing  that  the  goods  seized  were  of  the  value  of  341.  8s., 
but  the  judge  decided  that  the  amount  recovered  by  the  plaintiffs  being  under  201.  no 
right  of  appeal  existed,  and  refused  to  sign  the  case. 

Phipson  now  shewed  cause  on  behalf  of  the  judge  of  the  County  Court.  By  the 
19  &  20  Vict.  c.  108,  s.  68,  an  appeal  from  the  decision  of  a  County  Court  was  for  the 
first  time  given  in  proceedings  "  in  interpleader,  where  the  money  claimed,  or  the  value 
of  the  goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  exceeds  201."  That  which 
is  claimed  is  not  the  value  of  the  goods  but  the  amount  in  dispute,  in  other  words, 
what* is  claimed  as  against  the  execution  creditor.  In  order  to  ascertain  what  that  is, 
it  is  necessary  to  look  at  the  warrant.  [Pollock,  C.  B.  The  claimant  alleges  that 
the  execution  creditor  has  seized  goods  belonging  to  him  exceeding  201.  in  value. 
Martin,  B.  If  the  construction  contended  for  is  right,  the  owner  of  goods  of  the 
value  of  U.,  where  the  judgment  is  for  more  than  201.,  might  appeal ;  and  yet,  if  a 
picture  of  the  value  of  1001.  were  seized  to  satisfy  a  debt  of  51.  there  would  be  no 
appeal.]  The  policy  of  the  Act  is  to  give  an  appeal  where  the  contest  is  respecting  a 
matter  above  the  value  of  201.  [Pollock,  C.  B.  The  case  is  within  the  words  of  the 
Act,  and  there  is  not  the  slightest  reason  why  we  should  not  give  full  effect  to  the 
terms  used.  Channell,  B.  The  legislature  has  introduced  the  words  "  the  value  of 
the  goods  or  chattels  claimed  or  of  the  proceeds  thereof ; "  the  construction  contended 
for  would  give  no  meaning  to  these  words.] 

[714]  Spinks,  on  behalf  of  the  execution  creditor.  It  was  not  satisfactorily  shewn 
that  the  goods  were  of  the  value  of  201. ;  the  evidence  should  be  clear  to  bring  a  case 
within  the  section  giving  the  appeal.  [Pollock,  C.  B.  We  cannot  hear  you  on  the 
merits.     The  judge  of  the  County  Court  made  no  objection  as  to  the  amount.] 

C.  Pollock,  in  support  of  the  rule,  was  not  called  on. 

Per  Curiam,  (a)     The  rule  must  be  absolute. 

Rule  absolute. 


Carter  and  Another  v.  Hughes.  Jan.  18,  1858. — A  sheriff  is  not  entitled  to 
poundage  upon  a  writ  of  elegit,  unless  he  has  extended  the  land  under  the  writ. 
Therefore,  where  a  judgment  creditor  issued  three  writs  of  elegit  on  successive 
judgments,  and  the  sheriff  delivered  to  him  possession  of  the  land  under  the  first 

(a)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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writ :  Held,  that  the  sheriff  had  no  power  to  extend  the  land  under  the  second 
and  third  writs,  and  consequently  was  not  entitled  to  poundage  on  those  merits. 

[S.  C.  27  L.  J.  Ex.  225;  6  W.  E.  212.  Adopted,  Hatton  v.  Haywood,  1874,  L.  R. 
9  Ch.  App.  2.35;  Mortinwre  v.  Cragg,  1878,  3  C.  P.  D.  218;  Johns  v.  Pint  [1900] 
iCh.  296.]  •■         -■ 

This  was  an  action  to  recover  the  sum  of  1151.  5s.  6d.,  alleged  to  be  due  from  the 
defendant  to  the  plaintiffs,  as  sheriff  of  Middlesex,  for  poundage  on  two  writs  of 
execution.  The  defendant  pleaded  "  never  indebted,"  upon  which  issue  was  joined. 
The  cause  came  on  for  trial  before  Erie,  J.,  at  the  Surrey  Summer  Assizes,  1856,  when 
a  verdict  was  entered  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case 
which  was  (in  substance)  as  follows : — 

The  plaintiffs,  before  and  at  the  time  of  the  delivery  to  them  of  the  several  writs 
of  elegit  hereinafter  mentioned,  and  thence  continually  until  after  the  returning  and 
filing  by  them  of  the  several  inquisitions  hereinafter  mentioned,  were  sheriff  of  the 
county  of  Middlesex.  On  the  10th  of  August,  1852,  the  now  defendant  recovered 
judgment  against  one  Benjamin  Lumley,  in  the  Court  of  Queen's  Bench,  for  the  sum 
of  20001.  and  31.  10s.  interest,  &c.,  upon  which  judgment,  the  same  being  unsatisfied,  he 
sued  out  a  writ  of  elegit,  directed  to  the  sheriff  of  Middlesex,  [715]  indorsed  with 
a  direction  to  levy  11431.  10s.  and  interest  11.  Is.,  &c.  This  writ  was  on  the 
3rd  November,  1852,  delivered  in  the  ordinary  course  to  the  plaintiffs,  as  the  then 
sheriff  of  Middlesex,  to  be  executed. 

On  the  7th  October,  1852,  the  now  defendant  recovered  another  judgment  against 
the  said  B.  Lumley,  in  the  Court  of  Queen's  Bench,  for  the  sum  of  12,0001.  and  31.  10s. 
interest,  and  upon  which  judgment,  the  same  being  unsatisfied,  he  sued  out  a  second 
writ  of  elegit,  directed  to  the  sheriff  of  Middlesex,  indorsed  with  a  direction  to  levy 
60031.  10s.  and  11.  5s.  interest,  &c. ;  this  second  writ  was  on  the  6th  January,  1853, 
delivered  to  the  plaintiffs,  as  such  sheriff,  to  be  executed. 

On  the  14th  November,  1852,  the  now  defendant  recovered  a  third  judgment 
against  the  said  B.  Lumley,  in  the  Court  of  Exchequer,  for  the  sura  of  28091.  Is.  2d., 
and  interest,  &c.,  upon  which  last  mentioned  judgment,  the  same  being  unsatisfied, 
he  sued  out  a  third  writ  of  elegit,  indorsed  with  a  direction  to  levy  14111.  14s.  8d.  and 
interest  on  14091.  Is.  2d.  and  21.  2s.  &c.  This  third  writ  was,  on  the  22nd  January, 
1853,  delivered  to  the  plaintiffs,  as  such  sheriff  as  aforesaid,  to  be  executed. 

After  the  delivery  of  the  first  writ  of  elegit,  and  before  the  delivery  of  the  second 
and  third  writs,  other  writs  of  elegit,  founded  on  judgments  against  the  said  Benjamin 
Lumley,  were  delivered  to  the  plaintiffs,  as  such  sheriff,  at  the  suit  of  other  parties. 

The  said  Benjamin  Lumley,  at  the  time  of  the  signing  and  entering  up  of  these 
judgments  respectively,  and  from  thence  continually  until  and  on  the  26th  January, 
1853,  was  possessed  as  of  his  own  lands  and  tenements,  of  a  term  of  years  yet  to  come 
and  unexpired,  of  and  in  certain  lands  in  the  county  of  Middlesex,  being  the  lands 
included  in  the  lease  hereinafter  mentioned,  and  which  said  terra  was  [716]  and  is 
yearly  of  the  value  of  30001.  The  question  nevertheless  is  left  open,  whether  this 
lease  was  at  any  time  forfeited.  The  facts  upon  this  part  of  the  case  are  set  forth 
in  the  special  case  of  Croft  v.  Lumley,  as  reported  in  5  Ell.  &  Bl.  648,  which  special  case 
as  there  reported  shall  be  taken  as  part  of  this  case,  and  reference  may  be  made  thereto. 

In  pursuance  of  instructions  given  by  the  now  defendant  and  of  similar  instruc- 
tions from  the  other  judgment  creditors,  the  plaintiffs,  on  the  26th  January,  1853, 
held  inquisitions  under  all  the  writs  before  mentioned ;  and  after  hearing  evidence, 
verdicts  were  found  on  the  said  several  inquisitions,  which  were  respectively  embodied 
in  inquisitions  which  were  duly  returned  and  filed  in  the  proper  office,  with  two 
exceptions. 

The  inquisition  taken  under  the  first  writ,  at  the  suit  of  the  now  defendant,  was 
filed  on  the  24th  February,  1853,  and  the  inquisitions  taken  under  the  second  and 
third  writs,  at  the  suit  of  the  now  defendant,  were  filed  on  the  7th  October,  1853. 

The  lease  set  out  in  the  several  inquisitions  was  the  lease  referred  to  in  the  case 
of  Croft  V.  Lumley,  hereinbefore  mentioned. 

The  draft  of  the  first  inquisition  was  submitted  by  the  plaintiffs  to  the  solicitor 
of  the  now  defendant  for  his  approval,  and  was  approved  by  him  in  the  form  in  which 
it  was  ultimately  drawn  up.  The  drafts  of  the  second  and  third  inquisitions  were 
also  submitted  to  the  solicitor  of  the  now  defendant  for  his  approval,  and  were  altered 
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by  him,  by  striking  out  of  the  drafts,  as  originally  prepared  by  the  now  plaintiffs, 
a  statement  that  "the  plaintiffs  were  unable  to  deliver  the  said  lands  and  tenements 
and  hereditaments  to  the  now  defendant,  because  they  had  already  delivered  them  to 
him  under  the  said  first  writ  of  elegit,"  and  by  [717]  inserting  a  statement  that  the 
plaintiffs  had  caused  the  same  to  be  delivered  to  the  now  defendant  by  a  reasonable 
price  and  extent,  and  subject  to  the  estate,  term  and  interest  therein  of  the  now 
defendant,  under  and  by  virtue  of  the  first  writ  of  elegit  aforesaid,  and  also  subject 
to  the  estate,  term  and  interest  of  the  other  elegit  creditors  hereinbefore  mentioned. 

The  poundage  on  the  first  writ  was  duly  paid  by  the  now  defendant,  but  he  refused 
to  pay  the  plaintiffs  any  poundage  in  respect  of  the  execution  of  the  second  and  third 
writs,  and  no  poundage  has  yet  been  received  by  the  plaintiffs  in  respect  of  the  execution 
of  the  said  two  last  mentioned  writs,  or  either  of  them. 

In  order  to  obtain  actual  possession  of  the  premises  extended,  an  action  of  eject- 
ment was  brought  in  the  month  of  June,  1853,  against  the  said  Benjamin  Lumley  and 
one  William  Fish,  and  on  the  trial  of  that  action  the  plaintiff  gave  in  evidence  the  said 
three  inquisitions  taken  on  the  said  three  writs  of  elegit,  at  the  suit  of  the  now  defen- 
dant, and  also  the  said  other  inquisitions  hereinbefore  mentioned.  A  special  case  was 
stated  for  the  opinion  of  the  Court,  (the  arguments  and  judgment  on  which  are 
reported  in  4  E.  &  B.  274,)  and  finally,  and  before  the  commencement  of  this  suit, 
judgment  was  obtained  in  such  action  in  favour  of  the  right  of  the  now  defendant  to 
recover,  but  the  now  defendant  abstained  from  taking  steps  to  obtain  possession. 

Afterwards  and  before  the  commencement  of  this  suit,  that  is  to  say,  on  the  27th 
April,  1855,  the  now  defendant  by  deed  assigned  to  Lord  Ward,  in  consideration  of 
a  certain  sum  of  money,  the  three  judgments  so  recovered  by  him  as  aforesaid,  and  all 
his  estate  and  interest  under  them  respectively,  and  all  principal  moneys,  interest  and 
costs  thereby  recoverable. 

[718]  The  said  Benjamin  Lumley  remained  in  possession  of  the  Opera-house,  by 
permission  of  Lord  Ward,  and  has  since  become  tenant  thereof  to  him. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  hereinbefore 
stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
poundage  in  respect  of  the  execution  of  the  second  and  third  writs  of  elegit,  or  either 
of  them ;  and  if  so,  to  what  amount.  And  if  the  Court  shall  be  of  opinion  that  the 
plaintiffs  are  entitled  to  poundage  in  respect  of  the  execution  of  the  second  and  third 
writs  of  elegit,  or  either  of  them,  then  the  verdict  is  to  stand  for  the  plaintiff's  for  such 
sum  as  the  Court  shall  direct ;  but  if  the  Court  shall  be  of  opinion  that  the  plaintiffs 
are  not  entitled  to  any  poundage  on  either  of  the  said  writs,  then  a  verdict  is  to  be 
entered  for  the  defendant. 

Honyman,  for  the  plaintiff.  The  sheriff  is  entitled  to  poundage  in  respect  of  the 
execution  of  the  second  and  third  writs  of  elegit.  [Watson,  B.  The  question  is, 
whether  possession  was  ever  delivered  under  those  writs.  No  poundage  is  due  on  an 
elegit,  except  there  be  a  delivery  of  possession.  Suppose  A.  sues  out  a  writ  of  elegit, 
under  which  possession  is  delivered  to  him,  and  then  the  sheriff  receives  another  writ 
at  the  suit  of  B.,  he  could  not  deliver  possession  to  B.  In  Peacock  v.  Harris  (1  Salk. 
331),  Powell,  J.,  said  "that  it  was  the  opinion  of  Holt,  C.  J.,  that  the  sheriff  should 
have  fees  for  executing  an  elegit ;  but  he  said  he  doubted  of  that,  because  it  would  be 
unreasonable  when  the  whole  debt  is  5001.,  and  perhaps  the  land  extended  but  201. 
per  annum,  that  the  sheriff  should  have  fees  for  5001."  Martin,  B.  Under  what 
statute  does  the  sheriff  claim  the  [719]  poundage?]  He  is  entitled  to  it  under  the 
29  Eliz.  c.  4,  s.  1  :  the  3  Geo.  1,  c.  15,  s.  16,  only  regulated  the  amount.  Nash  v.  Allen 
(4  Q.  B.  784)  is  an  authority  that  the  16th  section  of  the  latter  Act  must  be  read  as  if 
the  word  "elegit"  was  in  the  enacting  part.  [Watson,  B.  Can  there  be  a  tenant  in 
possession  and  also  a  tenant  in  remainder  by  elegit,  and  poundage  payable  on  the  full 
value  of  the  land,  under  each  writ?]  The  sheriff  has  taken  inquisitions  under  the 
three  writs,  and  has  extended  the  land  under  the  first.  As  to  the  second  and  third, 
he  proposed  to  return  that  he  was  unable  to  deliver  the  land  to  the  defendant,  because 
he  had  already  delivered  it  to  him  under  the  first  writ.  At  the  defendant's  request, 
that  was  altered  by  stating  that  the  sheriff  had  caused  the  land  to  be  delivered  to  the 
defendant,  subject  to  his  interest  under  the  first  writ :  therefore  the  defendant  is 
estopped  from  saying  that  the  sheriff  has  not  given  him  possession.  [Martin,  B.  Do 
you  contend  that  the  sheriff"  is  entitled  to  poundage  on  the  whole  value  of  the  land, 
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under  each  wrif?]  Tyson  v,  Paske  (1  Salk.  333)  decided  that  a  sheriff  might  maintain 
debt  for  his  fees  for  executing  an  elegit,  for  the  execution  is  complete,  although  the 
tenant  by  elegit  is  put  to  an  ejectment.  That  case  is  an  authority  that  the  29  Eliz.  c.  4, 
s.  1,  gave  the  sheriff  a  right  to  poundage  on  the  execution  of  a  writ  of  elegit.  The 
words  "for  the  executing  of  any  extent  upon  the  lands  of  any  person,"  include  an 
elegit.  In  Peacock  v.  Harris  (1  Salk.  331)  the  question  was  not  whether  the  sheriff 
was  entitled  to  poundage,  but  only  as  to  the  amount.  The  combined  effect  of  the 
3  Geo.  1,  c.  15,  and  29  Eliz.  c.  4,  is,  that  the  sheriff  is  not  entitled  to  poundage  on  the 
amount  indorsed  on  the  writ,  but  only  according  to  the  yearly  value  of  the  land 
extended.  [Channell,  B.  The  right  to  poundage  depends  upon  whether  [720]  pos- 
session has  been  delivered.  The  question  therefore  is,  whether  what  has  been  done 
amounts  to  a  delivery  of  possession  under  the  second  and  third  writs,  the  first  writ 
remaining  in  force.  Could  the  land  be  delivered  under  the  three  writs  at  once  1]  Upon 
the  execution  of  the  first  writ,  there  was  a  reversion  in  the  debtor,  which  was  extendible 
under  the  other  writs.  [Martin,  B.  The  interest  of  the  debtor  does  not  seem  to  be 
a  reversion  :  it  is  like  that  of  a  person  who  has  granted  a  right  to  enter  his  land  and 
levy  the  profits.]     Tenants  by  elegit  have  but  a  chattel  interest :  Co.  Litt.  42  a. 

H.  Lloyd,  for  the  defendant.  Assuming  that  something  remains  to  the  debtor 
after  the  execution  of  an  elegit,  it  is  not  an  interest  which  can  be  extended  under 
a  second  writ,  for  if  it  were,  it  would  have  been  taken  under  the  first.  The  proper 
return  in  this  case  is,  that  the  sheriff  has  already  extended  the  lands.  Under  the 
7  Wm.  4  &  1  Vict.  c.  55,  the  sheriff  is  entitled  to  fees  for  taking  the  inquisition,  inde- 
pendently of  his  poundage.  In  this  case  the  sheriff's  right  to  poundage  depends 
entirely  on  the  3  Geo.  1,  c.  15,  s.  16,  and  the  29  Eliz.  c.  4,  has  no  application. 
A  term  of  years  may  either  be  delivered  to  the  plaintiff,  at  an  extended  annual 
value,  as  part  of  the  lands  of  the  defendant,  or  it  may  be  delivered  to  the  plaintiff 
as  part  of  the  defendant's  chattel  property,  the  jury  having  first  appraised  it  at  a  gross 
sum  :  Fleetwood's  case  {8  Rep.  171),  Arch.  Prac.  p.  633,  9th  ed.  If  the  sheriff  delivers 
the  term  as  land,  he  cannot  have  poundage  under  the  29  Eliz.  c.  4 ;  nor  can  he  under 
the  3  Geo.  1,  c.  15,  s.  16,  if  he  delivers  the  term  as  a  chattel.  Here  the  term  was 
delivered  as  land,  and  unless  "possession  or  seisin,"  within  the  meaning  of  the 
3  Geo.  1,  c.  15,  s.  16,  was  given  under  the  second  and  third  writs,  no  [721]  poundage 
is  payable.  Actual  possession  is  not  given,  but  a  right  to  treat  the  debtor  as  a  trespasser 
and  bring  ejectment,  though  the  tenant  by  elegit  may  (if  he  can)  enter  without  eject- 
ment: Rogers  v.  Pitcher  (6  Taunt.  202,  207).  [Martin,  B.,  referred  to  the  judgment 
of  Coltman,  J.,  in  Newton  v.  Harland  (1  Man.  &  G.  663).]  In  2  Wms.  Saund.  68  d. 
note,  it  is  said,  "  If  the  sheriff  return  that  he  has  taken  an  inquisition  of  the  defen- 
dant's lands,  but  could  not  deliver  a  moiety  to  the  plaintiff,  because  it  was  already 
extended,  the  plaintiff  may  have  a  capias  ad  satisfaciendum  or  fieri  facias ;  for  the 
sheriff  does  not  deliver  the  lands,  which  is  the  only  bar  given  by  the  statute :  1  Roll. 
Abr.  905,  pi.  6,  Palmer  v.  Knowllis  (1  Leon.  176)."  Formerly,  when  only  a  moiety 
of  the  land  could  be  extended,  if  two  writs  of  elegit  issued  at  the  suit  of  different 
creditors,  and  a  moiety  of  the  land  was  extended  under  the  first  writ,  the  sheriff  could 
not  deliver  a  moiety  of  the  entirety  under  the  second  writ,  but  only  the  moiety  of  the 
remaining  moiety  :  Huit  v.  Cogan.{d)  That  shews  that  land  already  extended  is  not 
capable  of  being  extended  under  other  writs.  If  so,  the  sheriff  might  extend  the  land 
under  any  number  of  successive  writs,  and  exhaust  its  value  in  poundage.  He  was 
then  stopped  by  the  Court. 

Honyman,  in  reply.  Could  the  defendant  upon  this  return  to  the  second  and 
third  writs  have  writs  of  ca.  sa.  or  fi.  fa.  I  A  reversion  expectant  on  the  determination 
of  a  mortgage  may  be  extended  :  TJie  Mayoi\  &c.,  of  Poole  v.  IVhitt  (15  M.  &  W.  577). 
In  less  than  four  months  the  first  judgment  would  be  satisfied.  [Pollock,  C.  B.  In 
that  case  the  debtor  might  have  a  right  to  have  the  land  back  again,  [722]  but  that 
is  not  an  interest  which  the  law  recognises.]  If  in  this  case  the  debtor  had  been 
seised  in  fee,  subject  to  a  term  of  years,  he  would  have  had  a  reversion  which  would 
have  been  extendible. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  sheriff  is  not  entitled  to  poundage 
upon  either  the  second  or  third  writ.  In  my  judgment,  there  was  nothing  which  the 
law  recognises  as  an  estate  or  interest  left  in  the  debtor,  capable  of  being  taken  under 

{d)  Cro.  Eliz.  483.     See  Doe  d.  Davies  v.  Creed,  5  Bing.  327. 
Ex.  Di\.  xui.— 10* 
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those  writs.  Under  the  first  writ  every  thing  was  taken  that  could  be  taken,  and 
nothing  remained.  The  sheriff  therefore,  under  the  two  other  writs,  has  really  seized 
nothing  and  handed  over  nothing,  and  can  have  no  right  to  poundage. 

Martin,  B.  I  am  of  the  same  opinion.  The  claim  is  for  poundage  for  executing 
certain  writs  of  elegit,  and  I  am  of  opinion  that  the  sheriff  could  not,  by  law,  execute 
either  the  second  or  third  writ,  having  executed  the  first ;  and  for  the  reason  which 
he  proposed  to  give  on  his  return  to  the  first  inquisition,  viz.,  that  he  was  "  unable 
to  deliver  the  lands,  tenements  and  hereditaments  to  the  defendant,  because  he  had 
already  delivered  them  to  him  under  the  first  writ."  That  is  a  true  return,  and  I 
think  it  correctly  states  the  law  on  the  subject.  Upon  looking  at  what  a  writ  of  elegit 
directs  to  be  done,  this  is  plain.  The  sheriff  is  commanded  that  he  deliver  the  debtor's 
lands  to  the  execution  creditor,  "  to  hold  the  said  lands  to  him  and  his  assigns  as  his 
freehold,  according  to  the  form  of  the  statute,  until  the  debt  and  damages  shall  be 
thereof  fully  levied."  Therefore,  as  it  seems  to  me,  the  sheriff  entirely  exhausted  his 
power  of  acting  under  the  other  writs  when  he  executed  the  first.  It  is  said,  however, 
that  the  defendant  altered  the  return,  and  [723]  that  circumstance  gave  a  right  as 
against  him.  But  there  is  no  estoppel  as  between  the  defendant  and  the  execution 
debtor.  Then  it  is  argued  that  there  is  a  reversion  expectant  on  the  determination  of 
the  execution  under  the  first  writ,  and  that  the  execution  creditor  ought  to  have  that 
interest,  and  so  the  sheriff  is  entitled  to  poundage.  I  think  that  is  not  so,  because 
such  an  interest  is  not  a  tenement  within  the  meaning  of  the  Statute  of  Elegit  (stat. 
Westm.  2,  13  Ed.  1,  st.  1,  c.  18).  In  this  case  the  execution  debtor  had  only  a  term 
in  the  land,  and  upon  the  transfer  of  that  the  whole  is  spent,  and  what  remains  in  him 
is  not  a  reversion  but  a  right  to  the  possession  of  the  term  after  satisfaction  of  the  first 
writ  (see  Lampei's  case,  10  Rep.  46  b.).  I  am  clearly  of  opinion  that  the  sheriff  is 
not  entitled  to  poundage  under  either  the  second  or  third  writ,  because  in  law  he  has 
not  executed  them. 

Watson,  B.  I  am  of  the  same  opinion.  The  question  turns  upon  the  two 
statutes  29  Eliz.  c.  4,  s.  1,  and  3  Geo.  1,  c.  15,  s.  16.  It  appears  from  the  cases  of 
Peacock  v.  Harris  (1  Salk.  331)  and  Tyson  v.  Faske  (1  Salk.  333)  that  the  29  Eliz.  c.  4, 
gave  the  sheriff  poundage  on  executing  an  elegit.  But  doubts  having  arisen  as  to  the 
amount,  the  3  Geo.  1,  c.  15,  s.  16,  (after  reciting  that  "for  ascertaining  the  fees  for 
executing  writs  of  elegit,  so  far  as  the  same  relates  to  real  estate,"  &c.),  restricts  the 
poundage  to  a  certain  amount  according  to  the  yearly  value  of  the  land  of  which  the 
sheriff  has  delivered  possession  or  seisin.  Although  the  word  "elegit"  is  not  found 
in  the  enacting  part  of  the  clause,  the  intention  clearly  was  that  it  should  apply  to  an 
elegit,  and  the  language  is  large  enough  to  include  that  writ.  Then,  upon  what  is 
poundage  to  be  paid  1  It  is  to  [724]  be  paid  in  respect  of  land  whereof  the  sheriff  has 
delivered  possession  or  seisin.  Of  what  has  the  sheriff,  in  this  case,  delivered  possession 
or  seisin?  According  to  my  experience,  where  two  successive  writs  of  elegit  are 
delivered  to  a  sheriff,  the  return  has  always  been,  that  he  is  unable  to  deliver  possession 
of  the  land  under  the  second  writ,  because  he  has  already  extended  it  under  the  first. 
Our  attention  has  been  called  to  a  passage  in  2  Wms.  Saund.  68  d.  from  which  it 
appears,  that,  upon  such  a  return  being  made,  there  is  no  execution  of  the  writ,  and 
the  plaintiff  is  entitled  to  a  ca.  sa.  or  fi.  fa.  It  is  clear  also,  upon  the  authority  of  Huit 
V.  Cogan  (Cro.  Eliz.  483),  (where  it  was  held  that,  under  a  second  writ  of  elegit,  a 
moiety  only  of  the  remaining  moiety  was  extendible),  that  land  cannot  be  extended 
under  a  second  writ  when  possession  has  been  delivered  under  the  first.  It  is  not 
necessary  to  determine  whether  a  reversion  can  be  extended,  or  whether,  when  the 
amount  of  poundage  is  less  under  the  29  Eliz.  c.  4,  than  under  the  3  Geo.  1,  c.  15,  it 
is  payable  under  the  one  statute  rather  than  the  other.  The  question  here  is,  has  the 
sheriff  executed  the  writ  within  the  meaning  of  the  statute  of  Elizabeth,  or  has  he 
delivered  possession  of  the  land  within  the  statute  of  3  Geo.  1 1  He  has  done  neither, 
and  therefore  I  am  clearly  of  opinion  that  he  is  not  entitled  to  poundage. 

Channell,  B.  In  the  view  I  take  of  this  case,  it  is  not  necessary  to  decide 
whether,  when  a  sheriff  is  entitled  to  poundage,  his  right  depends  on  the  3  Geo.  1,  c.  15, 
alone,  or  whether  on  that  Act  in  connection  with  the  29  Eliz.  c.  4,  because  I  think,  in 
this  case,  that  the  sheriff  is  not  entitled  to  any  poundage  in  respect  of  the  second  writ, 
and,  consequently,  cannot  be  in  respect  of  the  third.  [725]  When  those  writs  came 
to  his  hands,  he  proposed  to  state  in  his  return  the  true  fact,  but  that  was  altered  by 
the  defendants'  solicitor.     The  alteration,  however,  would  not  give  the  sheriff  a  right 


2  H.  &  N.  726.  JONES    V.  CLARKE  299 

to  poundage.     I  agree  with  my  brother  Watson  that  this  view  is  supported  by  the 
passage  cited  from  2  Wms.  Saund.  68  d.  note. 

Jones  and  Another  v.  Clarke.  Jan.  14,  1858.— The  plaintiff  sold  to  the  defen- 
dant, "  deliverable  in  London,  ex  '  Ion,'  from  Savannah,  400  loads  of  pitch  pine 
timber,  at  &c.,  the  timber  warranted  of  fair  average  quality,  to  be  taken  of  fair 
average  of  the  cargo."  Evidence  was  given  that  pitch  pine  timber  is  an  article 
which  comes  from  several  parts  in  Central  America,  and  that  pitch  pine  timber 
from  Darien  has  more  heart  in  it,  being  better  butted  and  with  fewer  holes  than 
that  from  Savannah.  Held,  that  the  evidence  was  admissible  to  explain  the 
contract,  and  that  upon  this  evidence  the  contract  must  be  construed  as  for  timber 
of  a  fair  average  of  Savannah  pitch  pine  timber. 

[S.  C.  27  L.  J.  Ex.  165.] 

Declaration.  That  the  plaintiffs  sold  to  the  defendant,  ex  ship  "Ion"  from 
Savannah,  deliverable  in  London,  and  subject  to  her  arrival  there,  400  or  more  loads 
of  pitch  pine  timber,  at  41.  5s.  per  load,  &c.,  timber  warranted  of  fair  average  quality, 
to  be  taken  on  a  fair  average  of  the  cargo,  &c.,  payment  by  acceptance  at  six  months' 
date  from  arrival  of  the  ship,  allowing  ten  days  for  delivery :  that  the  plaintiffs  had 
done  all  things,  and  that  everything  had  duly  happened  to  entitle  them  to  maintain 
this  action ;  yet  the  defendant  would  not  accept  the  timber  or  pay  for  the  same  by 
acceptance. 

Pleas.  First,  that  the  defendant  did  not  sell  the  timber  upon  the  terms  therein 
mentioned.  Secondly,  that  the  timber  was  not  of  fair  average  quality,  and  that  the 
plaintiffs  were  not  willing  to  deliver  such  timber  as,  by  the  contract,  they  were  bound 
to  deliver. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  timber  was  sold  by  the  plaintiffs  to  the  defendant  under 
the  following  contract : — 

[726]  "April  7th,  1857.  Sold  to  Mr.  R  A.  Clarke  &c.  deliverable  in  London,  ex 
'  Ion '  from  Savannah,  and  subject  to  her  arrival  there,  400  loads  or  more  of  pitch  pine 
timber,  at  41.  5s.  per  load  of  50  feet  cube,  per  Customs  measure,  for  cost,  freight,  and 
insurance  only,  the  buyer  paying  all  other  charges.  The  timber,  warranted  of  fair 
average  quality,  is  to  be  taken  of  fair  average  of  the  cargo,  and,  as  far  as  possible, 
following  Customs  numbers.  Payment  by  acceptance  at  six  months  from  arrival  of 
ship,  allowing  ten  days  for  delivery.  "Jones  &  Nash." 

Pitch  pine  timber  is  an  article  which  is  exported  from  several  places  in  Central . 
America.  The  plaintiffs'  witnesses  proved  that  pitch  pine  timber  from  Darien  is  of 
superior  quality  to  that  from  Savannah ;  that  from  Darien,  as  it  arrives,  being  better 
squared  and  butted,  and  having  fewer  plug  holes,  so  that  the  purchaser  gets  more 
heart  out  of  a  given  quantity.  They  stated  that  the  timber  in  question  was  a  fair 
average  of  Savannah  pitch  pine  timber.  The  defendant's  witnesses  stated  that,  if 
Savannah  pitch  pine  timber  was  well  prepared,  it  was  as  good  as  Darien,  and  that  this 
timber  was  full  of  sap  and  not  of  fair  average  quality.  The  learned  Judge  left  it  to 
the  jury  to  say  whether  the  cargo  was  a  fair  average  cargo  of  pitch  pine  timber  of 
Savannah.     The  jury  found  a  verdict  for  the  plaintiffs. 

Cleasby  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  According  to 
the  true  construction  of  the  contract,  the  defendant  was  entitled  to  have  pitch  pine 
timber  of  fair  average  quality,  without  reference  to  the  place  from  which  it  came,  that 
is  to  say,  of  fair  average  quality  to  the  consumers. 

PofiLOCK,  C.  B.  1  am  of  opinion  that  the  learned  Judge  [727]  was  right  in  the 
view  he  took  at  the  trial.  To  satisfy  the  warranty,  the  cargo  must  be  a  fair  average 
of  the  various  sorts  of  the  article  which  come  from  the  port.  The  comparison  must 
be  with  those  things  which  would  be  present  to  the  minds  of  the  contracting  parties 
when  dealing  for  the  article.  There  are  many  departments  of  commerce  in  which  people 
know  only  the  market  in  which  they  deal.  Wine  from  a  particular  place  of  fair 
average  quality,  does  not  mean  of  fair  quality  taking  the  average  of  wines  in  general. 

Martin,  B,     I  also  think  that  my  brother  Bramwell's  ruling  was  correct.     The 
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plaintiff  had  a  right  to  establish  by  evidence  the  fact  that  there  was  a  known  difference 
between  pitch  pine  timber  from  Darien  and  that  from  Savannah,  and  to  shew  that  the 
former  was  better  squared  and  butted  than  the  latter.  These  facts  being  established 
the  contract  must  be  read  with  reference  to  them,  and  then  it  would  appear  that  the 
fair  average  spoken  of  meant  a  fair  average  of  Savannah  pitch  pine  timber.  A  vast 
variety  of  cottons  are  brought  to  market ;  from  amongst  other  places  America,  India, 
and  Egypt ;  no  average  could  be  made  of  these  various  sorts  of  cottons. 

Bramwell,  B.  1  retain  the  opinion  I  expressed  at  the  trial.  The  plaintiffs  had 
clearly  a  right  to  prove  the  extrinsic  facts  given  in  evidence.  This  was  a  sale  of  the 
timber  in  the  state  in  which  it  ordinarily  arrives.  The  two  sorts  of  pitch  pine  timber 
arrive  in  different  plights  of  which  no  average  could  be  made.  The  evidence  there- 
fore shews  that  the  true  construction  of  the  agreement  is,  that  the  timber  was  to  be 
of  fair  average  quality  as  Savannah  pitch  pine  timber. 

[728]  Channell,  B.  I  agree  with  the  rest  of  the  Court  in  thinking  that  the 
evidence  was  properly  received  to  explain  the  meaning  of  the  contract. 

Eule  refused. 

Alice  Vose,  Administratrix  of  Edward  Vose,  Deceased  v.  The  Lancashire  and 
Yorkshire  Kailway  Company.  Jan.  18, 1858. — A  servant  in  the  employment 
of  the  E.  L.  Company,  engaged  in  repairing  a  carnage  in  a  siding  at  a  station  in 
the  joint  occupation  of  the  E.  L.  Company  and  the  L.  and  Y.  Company,  was 
killed  by  an  engine  of  the  L.  and  Y.  Company  being  shunted  into  the  siding  at 
which  he  was  at  work.  It  appeared  that  rules  for  the  regulation  of  the  station 
were  published,  headed  in  the  joint  names  of  the  two  Companies ;  and  that  the 
servants  employed  in  shunting  the  engines  were  the  joint  servants  of  the  two 
Companies,  but  the  engine  drivers  and  persons  employed,  as  the  deceased  was, 
in  repairing  the  carriage,  were  the  separate  servants  of  each  Company.  It  was 
founcl  that  the  rules  as  to  the  precautions  to  be  taken  before  shunting  trains  into 
sidings,  had  been  observed,  and  that  there  had  been  no  negligence  on  the  part  of 
the  deceased,  the  shuntsman,  pointsman  or  engine  driver ;  but  that  the  accident 
was  occasioned  by  the  rules  being  defective.  Held,  that  the  L.  and  Y.  Company 
were  liable  to  an  action  at  the  suit  of  the  administratrix  of  such  servant. 

[S.  C.  27  L.  J.  Ex.  249;  4  Jur.  (N.  S.)  364;  6  W.  K.  295.  Eeferred  to,  Griffiths 
V.  Gidlow,  1858,  3  H.  &  N.  656 ;  Swainson  v.  North  Eastern  Railway,  1878, 
3  Ex.  D.  344.] 

The  declaration,  by  Alice  Vose,  administratrix  of  Edward  Vose,  her  husband, 
stated,  that  the  defendants,  after  the  passing  of  9  &  10  Vict.  c.  93,  were  possessed  of 
a  locomotive  steam-engine,  which  was  then  upon  a  certain  station,  in  which,  and  in 
a  certain  siding  thereon,  the  said  E.  Vose  was  lawfully  employed  in  mending  certain 
waggons,  w  hich  steam-engine  was  being  moved  about  and  drawing  certain  waggons 
under  the  care,  management,  and  control  of  the  defendants'  servants  :  that  it  was  the 
duty  of  the  defendants  and  their  servants  to  use  due  and  proper  care,  skill,  and 
diligence  in  and  about  the  management  of  the  said  steam-engine  and  waggons ;  yet 
the  defendant  so  carelessly,  improperly,  negligently,  and  unskilfully  managed  the  said 
steam-engine,  and  took  so  little  care  in  such  management,  that  by  the  wrongful  act, 
neglect,  &c.,  of  the  defendants  and  their  servants,  the  steam-engine  and  waggons  were 
driven  against  the  said  waggons,  one  of  which  the  said  E.  Vose  was  engaged  in 
mending,  and  thereby  E.  Vose  was  violently  struck,  &c. ;  and  was  killed,  within  less 
than  twelve  calendar  months  before  suit ;  and  the  plaintiff,  as  [729]  such  adminis- 
tratrix, &c.,  sues  by  virtue  of  the  said  Act,  for  the  benefit  of  herself,  the  widow  of  the 
said  E.  Vose,  and  for  John  Vose  and  others,  children  of  the  said  E.  Vose. 

Plea  :  Not  guilty.     Whereupon  issue  was  joined. 

At  the  trial  before  Watson,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that  the 
deceased  was  a  blacksmith  in  the  employ  of  the  East  Lancashire  Railway  Company. 
The  station  in  Liverpool  is  in  the  joint  occupation  of  that  Company  and  the  Lancashire 
and  Yorkshire  Railway  Company,  and  on  each  side  of  the  line  is  a  siding ;  that  on  the 
West  belonging  to  the  East  Lancashire  liailway  Company,  that  on  the  East  to  the 
Lancashire  and  Yorkshire  Railway  Company.  On  the  10th  of  January,  1857,  the 
deceased  and  one  Clewly  were  told  by  the  waggon  inspector  of  the  East  Lancashire 
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Eailway  Company,  to  put  a  new  buffer  on  an  East  Lancashire  waggon  in  the  siding  of 
that  Company.  When  waggons  required  only  slight  repairs  such  repairs  were  ordinarily 
done  in  the  sidings.  On  this  occasion  the  deceased  and  Clewly  were  working  between 
the  waggons  of  which  there  were  several  on  the  siding ;  and  the  noise  occasioned  by 
rivetting  on  the  buffer  made  it  almost  impossible  for  them  to  hear  anything.  An 
engine  belonging  to  the  Lancashire  and  Yorkshire  Railway  Company,  and  driven  by 
one  of  their  drivers,  pushed  two  waggons  belonging  to  the  Lancashire  and  Yorkshire 
Railway  Company  into  the  siding  where  the  deceased  was  at  work,  and  killed  him  on 
the  spot.  The  deceased  from  his  position  was  unable  to  see  the  engine  as  it  came  up. 
Neither  engine  driver,  shuntsman,  or  pointsman  could  see  a  person  working  at  a  buffer 
in  the  position  of  the  deceased.  The  deceased  had  not  given  notice  to  the  shuntsman 
or  pointsman  that  he  was  working  in  the  siding. 

The  practice  as  to  shunting  the  waggons  into  the  siding  [730]  was  as  follows  : — 
The  pointsman  keeps  up  a  red  signal.  As  the  engine  comes  up  the  engineman  whistles 
till,  on  a  signal  from  the  shuntsman,  the  red  signal  is  taken  down.  As  soon  as  the 
red  signal  is  down,  the  engine  comes  on  to  the  pointsman's  stand  and  passes  it.  The 
shuntsman  looks  to  see  that  no  waggons  are  in  the  way,  and  if  he  sees  none  gives  a 
signal  to  the  engineman.  The  shuntsman  then  uncouples  the  waggons.  The  engine- 
man  cannot  come  into  the  siding,  unless  the  pointsman  turns  the  points  and  the 
shuntsman  uncouples  the  waggons.  There  was  a  conflict  of  testimony,  as  to  whether 
or  not  the  engineman  had  whistled  on  approaching  the  siding  in  order  to  shunt  the 
carriages. 

On  the  part  of  the  defendants,  it  was  alleged  that  the  sidings  were  used  by  the 
two  Companies  in  common.     Some  rules  were  put  in  headed, — 

"Liverpool  Joint  Line. 

"Notice  to  pointsmen,  signalmen,  engine  drivers,  firemen,  guards,  breaksmen, 
porters,  and  platelayers." 

The  5th  and  7th  Rules  were  as  follows  : — 

"  5.  All  engine  drivers  and  firemen  are  hereby  instructed  to  go  with  caution  on  the 
joint  line,  especially  between  the  North  end  of  the  Viaduct  and  the  Exchange  Station. 
Also  out  of  the  Tunnel  towards  Booth  Lane  Station.  They  are  especially  referred  to 
the  Rule  Books  of  the  respective  Companies,  viz.,  L.  &  Y.  and  E.  L.  Railway  Companies, 
requiring  vigilance  and  caution  on  their  part." 

"  7.  A  Bell  must  be  rung  by  the  pointsman  as  trains  approach  the  hoists,  to  warn 
the  porters  and  others  employed  there  to  keep  themselves,  horses  and  trucks  clear  of 
the  main  lines ;  but,  irrespective  of  the  ringing  of  the  bell,  it  is  requisite  that  they 
also  keep  a  good  look  out  to  avoid  danger  from  passing  trains." 

The  pointsmen,  shuntsmen  and  some  of  the  platelayers  [731]  were  the  joint 
servants  of  the  two  Companies.  The  drivers  of  engines,  stokers  and  persons  employed 
to  repair  carriages  were  the  separate  servants  of  each  Company. 

The  learned  judge  asked  the  jury,  first,  whether  the  deceased  was  guilty  of 
negligence.  Secondly,  he  said  that  no  railway  Company  by  establishing  rules  can 
justify  their  servants  in  not  taking  due  care  of  human  life  :  if  they  drive  waggons  into 
a  place  where  men  may  be  at  work,  it  is  the  duty  of  the  Company  to  see  that  proper 
rules  for  the  safety  of  such  persons  are  established ;  and  he  asked  the  jury  whether 
there  was  negligence ;  whether  the  shuntsman,  pointsman,  and  driver  did  all  that  the 
rules  of  the  Company  required ;  and  whether  the  accident  was  caused  by  the  Company 
not  giving  proper  directions  to  their  servants?  The  jury  found  that  the  accident  was 
owing  to  the  defective  rules,  and  that  no  person  other  than  the  defendants  was  guilty 
of  negligence.  A  verdict  was  then  entered  for  the  plaintiff,  and  leave  was  reserved  to 
the  defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion 
that  upon  this  finding  they  were  entitled  to  it. 

Hugh  Hill,  in  the  present  term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  verdict  entered  for  the  defendant,  or  a  new  trial  had,  on 
the  ground  that,  upon  the  facts  proved  and  found  by  the  jury,  the  plaintiff  was  not 
entitled  to  recover.  Also  that  the  circumstance  of  the  rules  of  the  joint  companies 
for  the  management  and  working  of  the  station  being  defective,  and  such  defect  being 
the  occasion  of  the  death  of  the  deceased,  coastitut«d  no  cause  of  action. 
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Overend  and  Brett  shewed  cause  (Jan.  15).  The  deceased  was  the  servant  of  the 
East  Lancashire  Railway  Company,  and  working  for  them  in  their  own  siding.  He 
[732]  was  killed  by  a  Lancashire  and  Yorkshire  engine  driven  by  a  servant  of  that 
Company,  not  by  the  negligence  of  a  fellow  servant.  This  is  therefore  not  like  the  case 
of  a  person  who  voluntarily  enters  into  a  dangerous  service ;  and  the  rules  that  have 
been  laid  down  on  that  subject  have  no  application.  The  real  question  is  whether 
there  was  negligence,  on  the  part  of  the  owners  or  driver  of  the  engine,  which  caused 
the  death.  Even  if  the  deceased  was  in  any  sense  the  servant  of  the  Lancashire  and 
Yorkshire  Company,  it  was  the  personal  interference  and  negligence  of  that  Company 
which  caused  the  accident.  The  cases  of  Pater  son  v.  Wallace  (1  Macqueen,  748)  and 
Roberts  v.  Smith  (2  H.  &  N.  213)  shew  that  the  Company  is  responsible.  In  the  former 
case  Lord  Cranworth  .said  : — "It  is  the  master's  duty  to  be  careful  that  his  servant  is 
not  induced  to  work  under  a  notion  that  tackle  or  machinery  is  staunch  and  secure, 
when  in  fact  the  master  knows  or  ought  to  know  that  it  is  not  so  ;  and  if  from  any 
negligence  in  this  respect  damage  arises  the  master  is  responsible."  [Pollock,  C.  B. 
That  is  merely  a  dictum  of  the  Lord  Chancellor  in  a  Scotch  case,  not  a  decision  of  the 
House  of  Lords.  Martin,  B.  The  difficulty  is  that  the  servant  is  not  bound  to  expose 
himself  to  the  risk.  S.  Temple,  amicus  curiae.  In  Roberts  v.  Smith  the  plaintiff  could 
not  have  known  that  the  scaffold  was  defective.] 

Hugh  Hill  and  Blackburn,  in  support  of  the  rule.  The  negligence  was  the 
negligence  of  the  employer  as  well  as  of  the  Lancashire  and  Yorkshire  Railway 
Company.  The  rules  were  the  joint  rules  of  the  two,  and  both  or  either  might  have 
been  sued.  The  deceased  met  his  death  by  an  ordinary  risk  incident  to  his  employ- 
ment. In  Skipp  V.  The  Eadern  Counties  [733]  Railway  Company  (9  Exch.  223)  a  person 
in  the  employ  of  that  company  was  injured  in  attaching  trucks  to  a  train,  and  evidence 
was  given  that  the  work  was  too  much  for  the  servants  of  the  Company ;  it  was  held 
that  the  Company  were  not  liable,  and  that  it  was  not  a  proper  question  to  leave  to 
the  jury  whether  the  number  of  servants  employed  by  the  Company  was  sufficient 
for  the  performance  of  the  work.  That  case  establishes  the  principle  that  if  a  person 
enters  into  a  service  of  danger,  and,  in  the'course  of  his  employment,  suffers  an  injury, 
the  master  is  not  liable.  Where  the  injury  arises  from  the  subsequent  interference 
of  the  master,  the  case  may  be  different.  In  Wiggett  v.  i^oa;  (1 1  Exch.  832)  a  contractor 
was  held  not  responsible  for  the  death  of  a  servant  of  a  sub-contractor  who  was  killed 
by  the  negligence  of  a  servant  of  the  contractor,  they  being  in  a  common  employ.  In 
Degg  v.  The  Midland  Railway  Company  (1  H.  &  N.  773)  a  volunteer  was  held  to  be  on 
the  same  footing  as  a  servant.  The  observation  of  Willes,  J.,  in  Roberts  v.  Smith 
(2  H.  &  N.  213)  shews  that  the  dictum  of  Lord  Cranworth  in  Paterson  v.  Wallace 
(1  Macqueen,  748)  is  not  recognised  as  the  rule  in  English  cases.  The  law  of 
Scotland  is  radically  different  from  the  law  of  England  on  this  subject :  Broton  v. 
M'Gregor  (cited  1  Macqueen,  753  n.).  To  render  the  master  liable,  there  must  be 
evidence  of  personal  interference  and  negligence  after  the  employment  of  the  servant 
has  commenced.  If  the  risk  existed  at  the  time  of  the  commencement  of  the  employ- 
ment, and  the  servant  knew,  or  had  the  means  of  knowing  it  when  he  entered  into 
the  service,  the  master  is  not  liable.  They  also  referred  to  Thorogood  v.  Bryan 
(8C.  B.  115). 

Cur.  adv.  vult. 

[734]  Pollock,  C.  B.,  now  said — We  are  all  of  opinion  that  this  rule  must  be 
discharged.  The  only  question  is,  whether  the  verdict  which  was  entered  for  the 
plaintiff  should  be  set  aside  and  a  verdict  entered  for  the  defendants.  The  jury  were 
asked  if  the  defendants  were  guilty  of  negligence,  and  they  found  that  question  in  the 
affirmative.  They  further  found  that  no  other  person  was  guilty  of  any  negligence, 
neither  the  deceased,  the  engine  driver,  the  pointsman  nor  the  shuntsman,  and,  in 
fact,  have  acquitted  of  negligence  every  person  who  could  have  contributed  to  the 
accident,  except  the  defendants.  The  deceased  was  not  the  servant  of  the  defendants, 
but  of  the  East  Lancashire  Railway  Company.  Under  these  circumstances  the 
defendants  do  not  complain  of  the  direction  of  the  learned  Judge,  nor  would  any  such 
complaint  be  well  founded  ;  and  the  finding  of  the  jury  is  not  impeached.  I  do  not 
mean  to  find  fault  with  the  verdict ;  nor  do  I  say  whether  I  should  have  so  found, 
though  I  believe  my  learned  brothers  concur  in  it ;  but,  upon  the  question  before  us, 
it  being  found  by  the  jury  that  there  was  negligence  on  the  part  of  the  defendants 
and  none  on  the  part  of  any  other  person,  we  must  give  effect  to  that  finding  or  grant 
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a  new  trial.  The  latter  we  cannot  do.  In  my  opinion  we  ought  to  be  extremely 
cautious  not  to  relax  the  rule  originally  laid  down  in  this  Court,  that  with  respect 
to  servants  in  a  common  employ,  the  master  cannot  be  made  answerable  for  an  injury 
caused  to  one  servant  by  the  negligence  of  another.  Few  rules  of  law  are  of  greater 
practical  importance.  The  law  must  have  been  the  same  long  before  it  was  enunciated 
in  this  Court  in  the  case  of  Priestley  v.  Fowler  (3  M.  &  W.  1).  If  not,  such  actions 
would  have  been  of  frequent  occurrence.  No  such  action,  however,  appears  ever  to 
have  been  brought  before  the  decision  of  that  case.  We  [735]  ought  not  to  allow  so 
important  a  deci.sion  to  be  frittered  away  by  minute  distinctions  or  the  ingenuity 
of  advocates.  But  that  rule  of  law  does  not  apply  to  the  facts  of  the  present  case. 
It  is  impossible  that  we  can  order  the  verdict  to  be  entered  for  the  defendants ;  and 
on  these  grounds,  in  which  the  rest  of  the  Court  (a)  concur,  the  rule  must  be  discharged. 
Rule  discharged. 

Isaac  Preston,  Clerk  to  the  Commissioners  of  the  Haven  of  Great  Yarmouth  v. 
The  Norfolk  Railway  Company  and  the  Eastern  Counties  Railway 
Company.  Jan.  26,  1858. — An  Act,  7  &  8  Geo.  4,  c.  xlii.,  for  making  a  navigable 
communication  for  ships  between  the  city  of  Norwich  and  the  sea,  empowered 
the  Company  of  Proprietors  of  the  Norwich  and  Lowestoft  Navigation  to  erect 
a  lock  or  sluice,  with  proper  stop-gates,  to  prevent  the  waters  of  a  broad  and 
certain  navigable  rivers  from  flowing  into  a  certain  lake,  and  to  make  an  entrance 
cut  from  that  lake  to  the  sea.  Section  3  provided,  that  nothing  in  the  Act 
contained  should  authorize  or  enable  the  Company  to  divert  or  abstract  any  of 
the  waters  of  the  said  broad  or  rivers  for  any  purpose  whatsoever,  except  for  the 
purpose  of  supplying  certain  intended  cuts  with  water,  and  for  the  purposes  of 
locking  ships  or  vessels  from  or  into  the  said  lake.  This  entrance  cut  from  the 
lake  into  the  sea  was  constructed  under  the  said  Act,  and  the  level  of  the  water 
in  the  lake  was  kept  lower  than  the  level  of  the  broad  and  rivers.  The  lock  was 
made  with  proper  gates  in  pursuance  of  the  Act.  By  divers  acts  of  parliament, 
and  ultimately  by  9  &  10  Vict.  c.  cxxxii.,  the  said  lock  and  works  became  vested 
in  the  Norfolk  Railway  Company.  By  an  agreement  between  the  Norfolk 
Railway  Company  and  the  Eastern  Counties  Railway  Company,  reciting  that  the 
works,  including  the  lock  in  question  had  become  vested  in  the  Norfolk  Railway 
Company,  it  was  provided  that  "  The  Eastern  Counties  Railway  Company  should 
have,  as  between  themselves  and  the  other  Company,  (but  subject  to  such  division 
and  apportionment  of  gross  receipts  as  is  therein  mentioned,)  the  exclusive  posses- 
sion, use,  enjoyment  and  receipt  of  all  the  property,  rights,  &c.,  of  the  works 
respectively  in  the  same  manner  as  the  Norfolk  Railway  Company  have  become 
entitled  to  the  same  under  or  by  virtue  of  the  respective  Acts,  &c.,  or  otherwise : 
That  the  Eastern  Counties  Company  should  at  all  times  repair  and  keep  up  the 
said  works  with  the  appurtenances,"  &c. ;  and  that  the  powers  of  the  Norfolk 
Railway  Company  should  be  exercised  by  the  Eastern  Counties  Company.  Other 
clauses  provided  for  the  division  of  the  profits  in  certain  proportions  after  deducting 
the  working  expenses,  which  were  to  be  borne  by  the  Eastern  Counties  Company. 
Clause  29  provided  for  the  appointment  of  a  joint  committee  of  directors  of  the 
three  Companies  to  superintend  the  working  of  the  railways.  By  17  &  18  Vict, 
c.  ccxxx.  s.  2,  the  agreement  was  confirmed;  and  by  s.  11,  the  Eastern  Counties 
Company  were  to  use,  work,  regulate  and  manage  the  five  undertakings  (in  the 
Act  mentioned)  as  if  they  were  one  undertaking.  By  s.  12,  "  the  powers  granted 
to  the  Companies  respectively,  by  virtue  of  the  recited  Acts;  or  any  of  them,  with 
respect  to  the  user,  working,  regulation  and  management  of  their  respective 
railways,  works  and  undertakings,  &c.,  were  to  be  exercised  and  enjoyed  by  the 
Eastern  Counties  Railway  Company,  &c.,  under  the  same  regulations  and  restric- 
tions as  were,  by  the  recited  Acts  relating  to  that  Company,  imposed  on  that 
Company.  After  the  making  of  the  agreement,  the  Eastern  Counties  Railway 
Company  entered  into  possession  of  the  lock  and  works,  and  the  Norfolk  Railway 
Company  were  not  in  possession.  At  the  time  of  the  making  of  the  agreement, 
the  lock  had  been  allowed  to  become  out  of  repair,  and  such  want  of  repair 

(a)  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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continued  after  the  lock  and  works  came  into  the  possession  of  the  Eastern 
Counties  Railway  Company ;  and  during  all  that  time  large  quantities  of  water 
escaped  from  the  broad  and  rivers  into  the  lake.  Held  :  First,  that  such  water 
was  diverted  or  abstracted  contrary  to  the  prohibition  in  7  &  8  Geo.  4,  c.  xlii.  s.  3. 
Secondly,  that  the  Norfolk  Railway  Company  were  not  responsible  for  the 
diversion  or  abstraction  of  the  waters  subsequent  to  the  making  of  the  agreement, 
and  the  passing  of  17  &  18  Vict.  c.  ccxx.,  while  the  lock  and  works  were  in  the 
possession  of  the  Eastern  Counties  Railway  Company. 

The  declaration  stated  that,  by  "  The  Great  Yarmouth  Haven  Bridge  and  Naviga- 
tion Act,  1835"  (5  &  6  Wm.  4,  [736]  c.  xlix.)(a)  it  was  enacted,  that  it  should  be 
lawful  for  the  said  Commissioners  and  they  were  thereby  required  to  support,  &c.,  the 
Haven  of  Great  Yarmouth,  &c.,  and  to  clear  and  deepen  part  of  the  river  Wensum, 
called  the  river  Yare,  and  also  to  clear  and  deepen  that  part  of  the  river  Yare  called 
Braydon  and  Burgh  Flats,  for  making  the  same  navigable  for  wherries  and  keels ;  and 
that  it  should  be  lawful  for  the  Commissioners  to  receive  and  recover  duties  for  vessels 
entering  into,  or  departing  from  the  Haven :  that  the  Commissioners  are  liable  to 
support  the  haven,  and  were  and  are  entitled  to  demand  the  said  duties.  That  the 
haven  [737]  is  an  ancient  haven  formed  by  the  influence  of  the  rivers  Wensum,  other- 
wise Yare,  Waveney,  and  Bure,  being  navigable  rivers  :  that,  until  the  making  of  certain 
Acts  hereinafter  mentioned,  all  the  waters  of  certain  streams  connected  with  them, 
viz.,  Oulton  Broad,  Oulton  Dyke  and  Lake  Lothing  ran  and  flowed  into  the  said  haven, 
and  through  the  same  to  the  sea,  and  that  the  ancient  course  of  the  said  waters  to  the 
sea  was  through  the  said  haven.  That  by  an  Act  (7  &  8  Geo.  4,  c.  xlii.)  "  The  Company 
of  Proprietors  of  the  Norwich  and  Lowestoft  Navigation  "  were  authorized  to  make 
certain  cuts,  &c.,  between  the  rivers  Wensum  and  Waveney,  and  a  certain  lock  between 
Oulton  Broad  and  Lake  Lothing,  and  a  certain  entrance  cut  or  communication  between 
Lake  Lothing  and  the  sea ;  and  it  was  enacted  that  nothing  in  that  Act  contained 
should  authorize  the  Company  to  divert  or  abstract  any  of  the  waters  of  the  said 
rivers  or  either  of  them,  or  any  of  the  waters,  streams  or  springs  connected  with  such 
rivers  (save  and  except  the  waters  of  Lake  Lothing)  for  any  purpose  whatever,  except 
for  the  purpose  of  supplying  the  cuts  by  the  last  mentioned  Act  authorised  to  be  made, 
with  water,  and  for  the  purpose  of  locking  ships  or  vessels  from  or  into  Lake  Lothing, 
and  for  such  other  locking  of  ships  or  vessels  as  might  at  any  time  be  required  in  any 
other  part  of  the  intended  navigation.  That  the  said  works,  basins,  cuts  and  harbours 
(hereinafter  called  the  "  navigation  works  and  harbour  ")  were  made.  That,  by  virtue 
of  the  powers  given  by  the  Lowestoft  Railway  and  Harbour  Act,  1845  (8  &  9  Vict, 
e.  xlv.),  the  Lowestoft  Railway  and  Harbour  Company  purchased  from  the  Company 
of  Proprietors  of  the  Norwich  and  Lowestoft  Navigation  the  said  "  navigation  works 
and  harbour."  That  by  an  Act  for  enabling  the  Norfolk  Railway  Company  to  purchase 
or  lease  the  Lowestoft  Railway,  Harbour  and  Navigation  (9  &  10  Vict.  [738]  c.  cxxxii.) 
it  was  enacted  that  the  Norfolk  Railway  Company  should  execute,  the  works  which 
the  said  Lowestoft  Railway  and  Harbour  Company  were  authorized  to  construct ;  and 
by  the  Norfolk  Railway  (Lowestoft  Harbour  Improvement)  Act,  1854  (17  &  18  Vict, 
c.  cxxx.),  certain  further  powers  were  given  for  altering,  enlarging,  deepening  and 

(a)  By  5  &  6  Wm.  4,  c.  xlix.  s.  4,  the  property  of  the  Commissioners  under  the 
former  Act  is  vested  in  the  Commissioners  under  that  Act. 

By  s.  35,  it  is  enacted,  that  "  It  shall  be  lawful  for  the  said  Commissioners,  and 
they  are  hereby  required  to  support,  repair,  and  maintain  the  said  Haven  of  Great 
Yarmouth  .  .  .  and  also  to  clear  and  deepen  that  part  of  the  river  Yare,  leading  from 
Great  Yarmouth  to  the  city  of  Norwich,  commonly  called  Braydon  and  Burgh  Flats, 
for  making  the  same  navigable  for  wherries  and  keels  usually  passing  upon  the 
same,"  &c. 

Section  42  imposes  duties  on  vessels  entering  the  Haven  of  Great  Yarmouth,  &c., 
and  on  imports  and  exports. 

By  s.  93,  the  Commissioners  shall  out  of  the  duties  pay  to  such  person  as  the 
justices  of  Norfolk  shall  appoint,  the  amount  of  the  sum  for  which  the  justices  shall 
have  delivered  in  an  estimate,  &c.,  "  to  be  applied  for  and  towards  the  cleansing  and 
deepening  the  said  River  Waveney  in  such  manner  as  the  said  justices  in  quarter 
sessions  assembled,  shall  order  and  direct." 
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improving  Lake  Lothing,  and  for  improving  Lowestoft  Harbour :  and  it  was  thereby 
enacted  that  nothing  therein  contained  should  be  deemed  to  authorize  or  enable  the 
Norfolk  Eailway  Company  to  divert  or  abstract  any  of  the  waters  of  the  rivers  Wensum 
and  Waveney,  or  any  of  the  waters,  streams  or  springs  connected  with  such  rivers, 
other  than  and  except  so  far  as  the  Company  of  Proprietors  of  the  Norwich  and 
Lowestoft  Navigation  were  (by  7  &  8  Geo.  4,  c.  xlii.)  authorized  or  enabled  to  divert 
and  abstract  the  same.  That,  before  the  committing  of  the  grievances,  the  several 
railways,  works  and  undertakings  belonging  to  the  Norfolk  Railway  Company,  includ- 
ing Lowestoft  Harbour  and  the  said  "  navigation,  works  and  harbour,"  had  been 
(under  and  by  virtue  of  17  &  18  Vict.  c.  ccxx.)  used,  worked,  regulated  and  managed 
by  the  defendants,  the  Eastern  Counties  Railway  Company ;  and  thereby  it  became 
the  duty  of  the  defendants,  the  Norfolk  Railway  Company  and  the  Eastern  Counties 
Railway  Company,  not  to  divert  or  abstract  any  of  the  waters  of  the  rivers  Wensum 
and  Waveney,  or  any  of  the  waters  connected  with  the  said  rivers  (save  and  except 
the  waters  of  Lake  Lothing)  for  any  purpose  except  those  mentioned  in,  and  authorized 
by  the  7  &  8  Geo.  4,  c.  xlii.  Breach.  That  the  defendants  wrongfully  and  unlawfully 
diverted  large  quantities  of  the  rivers  Wensum  and  Waveney  and  of  Oulton  Dyke 
and  Oulton  Broad  from  anii  out  of  the  same,  and  abstracted  large  quantities  of  the 
said  waters,  the  same  not  being  for  any  of  the  purposes  mentioned  in  [739]  and 
authorized  by  7  &  8  Geo.  4,  c.  xlii.,  and  hindered  the  waters  of  the  rivers  &c.  from 
flowing  into  the  haven  of  Great  Yarmouth,  and  thereby  the  depth  of  the  water  in 
the  haven  and  the  rivers  is  diminished,  so  that  vessels  cannot  navigate  the  same, 
the  harbour  is  rendered  less  commodious,  and  the  Commissioners  are  made  subject  to 
greater  expense  than  they  otherwise  would  have  been  in  cleansing  and  deepening 
the  rivers  and  maintaining  the  haven,  &c. 

The  second  count  alleged  that  the  Great  Yarmouth  Haven  Bridge  and  Navigation 
Act,  1835  (5  &  6  Wm.  4,  c.  xlix.)  was  still  in  force;  that  the  Commissioners  were 
liable  to  support,  repair  and  maintain  the  haven  of  Great  Yarmouth,  and  entitled  to 
the  duties  in  the  first  count  mentioned :  that  the  haven  was  formed,  and  as  in  the 
first  count  mentioned,  the  rivers  Wensum,  Waveney,  and  Bure,  were  public  navigable 
rivers :  that  the  waters  of  the  rivers  of  Oulton  Broad  and  Oulton  Dyke  had  always 
run  and  flowed,  and  at  the  times  of  the  commission  of  the  grievances  of  right  ought  to 
have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow  into  the  haven  and 
through  the  same  into  the  sea.  Breach.  That  the  defendants  wrongfully  and  unlaw- 
fully diverted  and  turned  large  quantities  of  the  waters  of  the  rivers  Wensum  and 
Waveney  and  of  Oulton  Dyke  and  Oulton  Broad,  from  and  out  of  the  same,  and 
abstracted  and  took  away  large  quantities  of  the  said  waters,  and  prevented  the  waters 
of  the  rivers  Oulton  Broad  and  Oulton  Dyke  from  flowing  through  the  haven  of 
Great  Yarmouth  as  they  ought  to  have  done,  whereby  the  depth  of  the  waters  in  the 
haven  and  in  the  rivers  is  diminished,  and  the  Commissioners  are  put  to  greater 
expense  than  they  otherwise  would  have  been  in  supporting,  repairing  and  maintaining 
the  haven. 

Third  count.  That  by  "  The  Great  Yarmouth  Haven,  Bridge  and  Navigation  Act, 
1835,"  it  was  enacted,  as  in  [740]  the  first  count  mentioned;  that  the  Commissioners 
are  liable  to  support,  repair,  and  maintain  the  haven,  and  entitled  to  receive  the  duties, 
&c.  :  that  the  haven  is  an  ancient  haven  formed,  as  in  the  first  count  mentioned,  and 
that  the  ancient  and  natural  course  of  the  rivers  was  and  is  through  the  haven  :  that 
by  the  7  &  8  Geo.  4,  c.  xlii.,  it  was  enacted,  that  it  might  be  lawful  for  the  Company 
of  proprietors  of  the  Norwich  and  Lowestoft  Navigation,  and  they  were  thereby 
authorized  and  empowered,  to  erect,  make  and  maintain,  at  or  near  the  place  where 
Oulton  Broad  and  Lake  Lothing  communicated  with  each  other,  a  lock  or  sluice,  with 
proper  and  sufficient  stop-gates  to  prevent  the  fresh  waters  of  the  said  Broad,  Dyke, 
and  the  rivers,  in  the  first  count  mentioned,  from  flowing  into  Lake  Lothing,  and  also 
to  prevent  the  tidal  waters  of  the  sea  from  flowing  into  the  said  Broad,  Dyke  and 
rivers :  that  the  lock  was  made  by  virtue  of  the  authority  aforesaid — (The  count  then 
stated,  that  by  the  several  Acts  in  the  first  count  mentioned,  the  navigation  works  and 
harbour,  including  the  lock  and  sluice,  became  vested  in  the  Norfolk  Railway  Company) 
— That  by  the  17  &  18  Vict.  c.  ccxx.,  reciting  that  an  agreement  dated  the  6th  of 
February,  1854,  had  been  made  between  the  Eastern  Counties  Railway  Company  of  the 
first  part,  and  the  Norfolk  Railway  Company  of  the  third  part;  for  the  working  and 
management,  by  the  Eastern  Counties  Railway  Company,  of  the  railways,  works  and 
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undertakings  belonging  to  or  under  the  control  of  the  Norfolk  Railway  Company ;  it 
was  enacted  that  the  Eastern  Counties  Railway  Company  might,  and  should  use,  work, 
regulate  and  manage  the  several  works  and  undertakings  to  which  the  agreement 
related,  as  if  they  were  the  undertakings  of  that  Company ;  and  that  the  Eastern 
Counties  Railway  Company  should  be  subject  to  the  obligations  by  the  several  Acts 
imposed  on  the  other  Company :  that  from  the  passing  of  the  last  mentioned  [741] 
Act,  the  said  navigation  works  and  harbour,  and  the  lock  and  sluice  have  been  worked, 
regulated  and  managed  by  the  Eastern  Counties  Railway  Company  :  that  by  reason 
of  the  premises  it  became  the  duty  of  the  defendants  to  keep  in  repair  the  lock  and 
sluice  with  proper  stop-gates  to  prevent  the  waters  of  the  rivers  Broad  and  Dyke  from 
flowing  into  Lake  Lothing.  Breach.  That  the  defendants,  knowing  the  premises, 
did  not  maintain  or  keep  in  repair  the  said  lock  or  sluice  with  proper  stop-gates  but 
permitted  the  same  to  be  in  great  decay,  and  by  reason  thereof  large  quantities  of  the 
fresh  waters  of  the  Broad,  Dyke,  and  rivers  Wensum  and  Waveney  flowed  into  Lake 
Lothing,  to  the  injury  of  the  Haven  of  Great  Yarmouth,  and  of  the  navigation  of  the 
rivers  Yare  and  Waveney,  and  of  the  Commissioners  of  the  haven,  &c. 

Plea:  Not  guilty. (a) 

Particulars  delivered,  pursuant  to  a  Judge's  order,  stated  that  the  action  was 
brought  to  recover  damages  for  the  diversion  and  abstraction  by  the  defendants  of 
the  waters  of  the  rivers  Wensum  and  Waveney  and  Oulton  Dyke  and  Oulton  Broad 
at  various  times,  between  the  6th  day  of  February,  1854,  and  the  commencement  of 
the  action. 

The  cause  came  on  to  be  tried  before  Coleridge,  J.,  at  the  last  Summer  Assizes  for 
Suffolk,  when  a  verdict  was  entered  for  the  plaintiff",  subject  to  a  special  case  to  be 
settled  by  an  arbitrator.  The  third  count  was  then  added,  and  leave  given  to  amend 
the  particulars  in  respect  of  it. 

The  special  case  described  the  situation  of  the  haven  and  rivers  as  in  the  declaration, 
and  stated  that  the  ancient  and  natural  course  of  the  rivers  and  their  tributary  waters, 
Oulton  Broad,  Oulton  Dyke,  and  Lake  Lothing  had  always  been  through  the  haven, 
that  the  rivers  were  navigable  rivers ;  and  that  a  sufficient  depth  of  water  for  [742] 
the  purposes  of  navigation  is  maintained  by  the  scour  of  the  tidal  and  back  waters. 
The  haven  is  a  bar  harbour.  The  action  of  the  sea  and  flood  tides  continually  throws 
up,  and  adds  to,  a  bank  of  sand  across  the  entrance  called  the  Bar,  and  the  rushing  out 
of  the  ebb-tide  and  inland  waters  is  of  use  in  keeping  down  the  height  of  the  bar,  by 
scouring  away  the  sand  brought  in  by  the  sea  and  flood  tides,  From  the  22nd  year 
of  King  Charles  the  Second  till  1835,  divers  acts  of  parliament  had  been  passed  for 
clearing,  deepening  and  improving  the  haven,  and  by  the  said  Acts,  powers  were  given 
to  the  Commissioners  for  carrying  them  into  eflfect,  of  levying  rates,  and  applying  the 
same  for  the  purposes  of  the  Acts. 

By  the  Great  Yarmouth  Haven  Bridge  and  Navigation  Act,  1835  (5  &  6  Wm.  4, 
c.  xlix.),  such  of  the  former  Acts  as  were  then  in  force  were  repealed ;  and  the  property 
of  the  Commissioners,  under  the  former  Acts,  was  vested  in  the  Commissioners  appointed 
under  that  Act,  who  were  required  to  support  and  maintain  the  Haven  of  Great 
Yarmouth,  and  to  clear  and  deepen  that  part  of  the  river  Wensum  or  Yare,  leading 
from  Great  Yarmouth  to  the  city  of  Norwich,  called  Braydon  and  Burgh  Flats,  and 
for  making  the  same  navigable,  and  were  required  to  provide  money  for  the  support 
of  the  rivers  Yare,  Bure,  and  Waveney.  The  river  Waveney  at  one  part  of  its  course 
approaches  within  four  miles  of  the  sea  at  or  near  Lowestoft,  and  between  that  part  of 
its  course  and  the  sea  are  Oulton  Broad  and  Lake  Lothing.  There  is  a  communication 
between  Lake  Lothing  and  Oulton  Broad  by  Oulton  Dyke.  Lake  Lothing  approaches 
very  near  to  the  sea,  but  before  the  making  of  "  The  Norwich  and  Lowestoft  Navigation 
Works,"  there  was  no  communication  between  Lake  Lothing  and  the  sea ;  and  the  level 
of  its  waters  was  higher  than  the  level  of  the  sea  for  eight  or  nine  hours  in  every  twelve. 
[743]  The  waters  of  the  Lake  flowed  into  Oulton  Broad  and  thence  through  Oulton 
Dyke  into  the  river  Waveney,  and  thereby  tended  to  scour  and  deepen  the  Waveney, 
Burgh  Flats  and  Braydon,  and  the  harbour  of  Great  Yarmouth,  and  to  increase  the 
amount  of  back  water  running  out  over  the  bar  of  the  haven. 

(a)  There  were  other  pleas  (to  one  of  which  the  plaintiff"  pleaded  a  new  assignment) 
which  are  not  necessary  to  be  set  out. 
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The  case  then  set  out  the  2nd,  3rd  and  6th  sections  of  the  7  &  8  Geo.  4,  c.  xlii.(a)^ 
Shortly  after  the  passing  of  this  Act,  the  entrance  cut  between  Lake  Lothing  and  the 
sea,  and  the  port  called  Lowestoft  Harbour  were  made,  and  a  lock  was  constructed  at 
a  point  where  Oulton  Broad  and  Lake  Lothing  communicated  with  each  other.  The 
said  lock,  called  Mutford  Lock,  had  at  each  end  thereof  two  pairs  [744]  of  gates,  one 
pair  of  which  opened  towards  Oulton  Broad  for  the  purpose  of  preventing  the  waters 
of  Oulton  Broad,  and  other  streams  flowing  into  it,  from  flowing  into  Lake  Lothing; 
and  the  other  pair  opened  towards  Lake  Lothing  for  the  purpose  of  preventing  the 
waters  of  Lake  Lothing  and  the  tidal  waters  of  the  sea  from  flowing  into  Oulton  Broad. 

In  the  entrance  cut  between  Lake  Lothing  and  the  sea  is  a  pair  of  gates  which 
have  been  left  open  almost  as  frequently  as  they  have  been  shut.  When  the  gates  in 
the  entrance  cut  are  left  open  the  level  of  the  water  of  Lake  Lothing  at  low  water  is 
from  four  to  six  feet  below  the  level  of  the  waters  of  Oulton  Broad.  When  the  gates 
are  shut  they  are  shut  at  high  water,  but  the  water  is  not  all  retained  in  Lake  Lothing. 
Upon  such  occasions  the  practice  is  to  open  the  sluices  and  to  reduce  gradually,  by  that 
means  the  water  in  the  lake  is  about  two  feet  below  high  water  mark,  and  when  so 
reduced  the  level  of  the  lake  is  below  the  level  of  the  waters  of  Oulton  Broad,  and  so 
remains  till  the  next  flood  tide. 

The  Lowestoft  Railway  and  Harbour  Company,  in  pursuance  of  the  8  &  9  Vict. 
c.  xlv.,  purchased  the  Norwich  and  Lowestoft  navigation  and  harbour.  By  the  9  &  10 
Vict.  c.  cxxxii.,  it  was  enacted  that  the  Norfolk  Railway  Company  should  execute 
the  works  which  the  Lowestoft  Railway  and  Harbour  Company  were  authorized  to 
construct,  &c. ;  and  should  have,  use  and  exercise  the  powers,  and  be  subject  to  the 
regulations  and  restrictions,  by  the  same  Act  granted  to  and  imposed  upon  the 
Lowestoft  Railway  and  Harbour  Company,  as  fully  as  if  the  Norfolk  Railway  had 
been  the  Company  constituted  by  the  last  mentioned  Act. 

The  case  then  set  out  the  11th  section  of  17  &  18  Vict.  [745]  c.  cxxx.,  the  Norfolk 
Railway  (Lowestoft  Harbour  Improvement)  Act  1854.(a)^ 

On  the  6th  of  February,  1854,  an  agreement  was  made  between  the  Eastern 
Counties  Railway  Company,  the  Eastern  Union  Railway  Company,  and  the  Norfolk 

{ay  By  7  &  8  Geo.  4,  c.  xlii.  s.  2,  it  is  provided  (inter  alia)  that  it  should  be  lawful 
for  the  Company  of  Proprietors  of  the  Norwich  and  Lowestoft  Navigation,  "  to  erect, 
make  and  maintain,  at  or  near  the  point  or  place  where  the  said  (Oulton)  Broad  and 
Lake  (Lothing)  communicate  with  each  other,  &c. ;  a  lock  or  sluice  with  proper  and 
sufficient  stop  gates,  to  prevent  the  fresh  waters  of  the  said  broad,  dyke  and  rivers 
from  flowing  into  the  said  lake,  and  also  to  prevent  the  tidal  waters  of  the  sea  from 
flowing  into  the  said  broad,  dyke  and  rivers,  or  into  any  of  the  lands  adjoining  thereto 
respectively,  &c. ;  and  also  to  make  and  maintain  an  entrance  cut  from  the  said  lake 
called  Lake  Lothing,  unto  and  through  the  sea  shore  into  the  sea,  at  or  near  the  said 
parish  of  Lowestoft,  in  the  county  of  Suffolk,  &c." 

Sect.  3.  "Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  contained 
shall  authorize  or  enable,  or  be  deemed  or  taken  to  authorize  or  enable  the  said 
Company  of  Proprietors,  &c.,  to  divert  or  abstract  any  of  the  waters  of  the  said  rivers 
Wensum,  otherwise  Yare  and  Waveney,  or  either  of  them,  or  any  of  the  waters, 
streams  or  springs  connected  with  such  rivers  or  either  of  them  (save  and  except  the 
waters  of  Lake  Lothing),  for  any  purposes  or  purpose  whatsoever,  other  than  and 
except  for  the  purpose  of  supplying  the  said  intended  cuts  with  water,  and  for  the 
purpose  of  locking  ships  or  vessels  from  or  into  the  said  lake,  called  Lake  Lothing,  and 
for  such  other  locking  of  ships  or  vessels  as  may  at  any  time  be  required  in  any  other 
part  or  parts  of  the  said  intended  navigation." 

(a)2  Sect.  11  reciting  the  7  &  8  Geo.  4,  c.  xlii.  s.  3,  enacts :  "That  nothing  in  this 
Act  contained  shall  authorize  or  enable,  or  be  deemed  or  taken  to  authorize  or  enable 
the  Norfolk  Railway  Company,  &c.,  to  divert  or  abstract  any  of  the  waters  of  the  said 
rivers  Wensum,  otherwise  Yare,  and  Waveney,  or  either  of  them,  or  any  of  the  waters, 
streams,  or  springs  connected  with  such  rivers,  or  either  of  them,  other  than  and 
except  so  far  and  to  such  extent  as  the  Company  of  Proprietors  of  the  Norwich  and 
Lowestoft  Navigation  were  by  the  act  of  parliament  by  which  such  Company  were 
incorporated,  authorized  and  enabled  to  divert  or  abstract  the  same,  nor  authorize  or 
enable  the  Norfolk  Railway  Company  in  anywise  to  abrogate  or  destroy,  or  in  any 
degree  infringe  the  said  recited  provision. 
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Railway  Company,  by  which  the  Eastern  Counties  Railway  Company  became  entitled 
to  the  exclusive  possession,  use,  enjoyment  and  receipt  of  all  the  property,  rights, 
rates,  tolls,  &e.,  of  the  Lowestoft  Harbour  Navigation,  as  from  the  1st  of  January  1854  ; 
and  were  to  maintain,  renew  and  keep  up  the  Lowestoft  Harbour  and  Navigation,  and 
to  indemnify  the  Norfolk  Railway  against  all  damages  by  reason  of  any  default  on 
the  part  of  the  Eastern  Counties  Railway  in  not  repairing  or  keeping  up  the  Lowestoft 
Harbour  and  Navigation. 

By  the  17  &  18  Vict.  c.  ccxx.,  the  said  agreement  was  confirmed.(J) 

[746]  From  the  6th  of  February,  1854,  the  railways  and  works  of  the  Norfolk 
Railway  Company,  including  the  Norwich  and  Lowestoft  Navigation  and  Mutford 
Lock,  have  been  and  are  in  the  possession  of,  and  used,  worked,  regulated  and 
managed  by  the  Eastern  Counties  Railway  Company,  and  the  Norfolk  Railway  have 
not  had  any  possession  of  or  in  any  manner  interfered  therewith. 

For  some  time  previous  to  the  month  of  December  1852,  the  Mutford  Lock  and 
Gates  had  become  out  of  repair,  and  were  gradually  decaying.  On  the  6th  of 
February,  1854,  they  were  very  much  out  of  repair,  and  have  continued  so  down 
to  the  period  at  which  this  action  was  brought. 

[747]  In  consequence  of  the  state  in  which  they  were,  large  quantities  of  water 
constantly  passed  through  them  into  Lake  Lothing  at  all  such  times  as  the  gates 
in  the  entrance  out  between  Lake  Lothing  and  the  sea  were  left  open.  The 
quantities  of  water  which  passed  through  the  lock  and  gates  substantially  diminished 
the  scouring  power  of  the  Waveney,  in  its  course  to  the  Haven  of  Yarmouth 
and  the  sea  there.  The  defendants  were  aware  of  the  state  of  the  lock  and 
gates,  and  that  in  consequence  of  the  state  in  which  they  were  the  waters  did  pass 
through  them. 

There  has  been  from  time  to  time  a  deposit  of  silt  in  that  part  of  Burgh  Flats 
which  lies  above  the  part  where  the  rivers  Waveney  and  Bure  unite.  This  deposit  of 
silt  is  injurious  to  the  navigation,  and  the  Yarmouth  Haven  Commissioners  have  been 
put  to  considerable  expense  in  dredging  the  silt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 

(b)  The  agreement  between  the  Eastern  Counties,  the  Eastern  Union  and  the 
Norfolk  Railway  Companies,  reciting,  amongst  other  things,  that  the  Lowestoft 
Harbour  and  Navigation  had  become  and  was  vested  in  the  Norfolk  Railway 
Company,  provided  as  follows  : — Sect.  5,  "  the  Eastern  Counties  Railway  Company 
shall  be  entitled,  and  shall  have  as  between  themselves  and  the  other  two  Companies 
parties  thereto  (not  subject  to  such  division  and  apportionment  of  gross  receipts 
as  is  hereinafter  mentioned),  the  exclusive  possession,  use,  enjoyment,  and  receipt 
of  all  the  property,  rights,  &c.,  ...  of  the  Lowestoft  Railway  Harbour  and  Naviga- 
tion respectively  in  the  same  manner  as  .  .  .  the  Norfolk  Railway  Company  have 
acquired  or  become  entitled  to  the  same,  under  or  by  virtue  of  the  respective 
Acts,  &c.  or  otherwise." 

Sect.  15.  "  The  Eastern  Counties  Railway  shall  and  will  at  all  times,  &c.,  repair 
and  keep  up  the  said  Lowestoft  Harbour  and  Navigation  .with  the  appurtenances,  &c." 

Sect.  19  provided  that  the  powers  of  the  other  Companies  should  be  exeicised  by 
the  Eastern  Counties  Company. 

Sects.  21,  22,  23,  provided  for  the  division  of  the  profits  in  certain  proportions, 
after  deducting  the  working  expences  which  were  to  be  borne  by  the  Eastern  Counties 
Railway. 

Sect.  29  provided  for  the  appointment  of  a  joint  Committee  of  directors  of  the 
several  Companies  to  superintend  the  working  of  the  railway. 

By  17  &  18  Vict.  c.  ccxx.  s.  2,  this  agreement  was  confirmed;  and  by  sect.  11 
"the  Eastern  Counties  Railway  are  to  use,  work,  regulate  and  manage  the  five 
undertakings  (in  the  Act  mentioned)  as  if  they  were  one  undertaking. 

Sect  1 2.  "  The  powers  and  privileges  granted  to  and  which  might  be  exercised 
and  enjoyed  by  the  four  Companies  respectively  ...  by  virtue  of  the  recited  Acts 
or  any  of  them,  with  respect  to  the  user,  working,  regulation  and  management  of 
their  respective  railways,  works  and  undertakings,  &c.,  may  and  shall  be  exercised 
and  enjoyed  by  the  Eastern  Counties  Railway  Company,  &c.,  under  the  same 
regulations  and  restrictions  as  are  by  the  recited  Acts  relating  to  that  Company  imposed 
on  that  Company,  &c." 
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succeed  in  this  action  against  both  or  either,  and  which  of  the  defendants ;  and  on  all 
or  any,  and  which  of  the  issues  joined.  In  case  the  plaintiff  is  entitled  to  succeed 
the  damages  are  to  be  40s. ;  and  the  Court  is  to  direct  how  the  verdict  is  to  be 
entered,  &c. 

Couch  (with  whom  was  O'Malley),  for  the  plaintiff.(a)  The  7  &  8  Geo.  4,  c.  xlii. 
s.  3,  shews  that  the  defendants  are  not  at  liberty  to  "  divert  or  abstract  any  of  the 
waters  "  of  the  rivers  Wensum  and  Waveney,  or  any  of  the  wateis  connected  with  such 
rivers  except  for  the  purposes  therein  mentioned.  The  words  are  to  be  taken  most 
strongly  against  the  Company,  and  must  be  construed  as  meaning  something  more 
than  an  active  diversion  or  abstraction  of  the  water.  The  Company  would  clearly  be 
liable  if  they  [748]  left  the  gates  open  after  locking  vessels  into  the  Lake,  and  so 
allowed  water  to  escape  from  Oulton  Broad.  The  Rochdale  Canal  Company  v.  King 
(14  Q.  B.  122)  shews  that  the  use  of  the  water  for  any  other  purpose  than  that 
authorized  by  the  Act  is  an  invasion  of  the  rights  of  the  Commissioners.  If  insufficient 
gates  had  been  put  up  in  the  first  instance,  and  the  water  had  been  allowed  to  escape 
from  the  Broad  into  Lake  Lothing,  that  would  have  been  a  diversion.  The  diversion 
of  part  of  a  public  navigable  river,  whereby  the  current  is  weakened  and  rendered  less 
fit  for  navigation,  is  a  common  nuisance  :  Hawk.  P.  C.  c.  76,  s.  11.  The  construction 
of  the  works,  except  for  the  authority  of  parliament,  would  have  been  a  public 
nuisance.  The  Company  must  therefore  confine  themselves  strictly  to  what  the  Acts 
enable  them  to  do.  It  is  not  necessary  to  shew  that  the  Commissioners  have  sustained 
an  actual  loss  of  profit :  Dickinson  v.  The  Grand  Junction  Canal  Company  (7  Exch.  282), 
The  Glamoi-ganshire  Canal  Company  v.  Blakemore  (1  CI.  &  F.  262).  lb  is  said  by  the 
defendants  that  the  waters  of  the  rivers  are  not  decreased  in  volume,  but  it  is  shewn 
that  the  scouring  power  of  the  rivers  is  diminished.  It  is  not  necessary  to  shew  actual 
pecuniary  damage  where  an  injury  is  done  to  a  right :  N&rtham  v.  Hurley  (l^E.  &  B. 
665),  Emhrey  v.  Owen  (6  Exch.  353).  Then  it  is  said  that  the  defendants  cannot  both 
be  liable  to  this  action.  But  the  Norfolk  Railway  Company  are  liable  because  they 
put  the  Eastern  Counties  Railway  Company  into  possession  of  the  lock  when  it  was 
in  the  state  complained  of.  Eosewell  v.  Prior  (2  Salk.  460)  shews  that  if  A.,  tenant 
for  years  erects  a  nuisance  and  afterwards  makes  a  lease  to  B.,  the  party  injured  may 
have  an  action  against  either  A.  or  B.  That  case  was  recognized  [749]  in  Rich  v. 
Baslerjield  (4  C.  B.  783).  The  agreement  is  in  the  nature  of  a  partnership.  The  Norfolk 
Railway  Company  cease  to  be  carriers  ;  but  the  business  is  under  the  superintendence 
of  a  joint  committee,  and  the  profits  are  to  be  shared  between  the  two  Companies. 
There  is  no  clause  in  the  17  &  18  Vict.  c.  ccxx.  exonerating  the  Norfolk  Railway 
Company  ;  though,  by  the  former  Act  (9  &  10  Vict.  c.  cxxxii.  s.  8),  by  which  the  works 
were  transferred  to  theNorfolk  Railway  the  Lowestoft  Rail  way  Company  were  expressly 
exonerated.  [Pollock,  C.  B.  We  cannot  construe  one  local  Act  by  comparing  it  with 
a  provision  in  another  Act  of  the  same  character.]  The  Act  does  not  transfer  the 
ownership.     The  position  of  the  parties  is  analogous  to  that  of  master  and  servant. 

Byles,  Serjt.,  (with  whom  was  Tozer),  for  the  Eastern  Counties  Railway  Company. 
There  is  no  evidence  of  a  misfeazance.  The  arbitrator  has  not  found  that  any  damage 
has  been  caused.  The  cases  do  not  shew  that  the  defendants  are  responsible  except 
for  actual  misfeazance.  In  'The  Rochdale  Canal  Company  v.  King  (14  Q.  B.  122)  there 
was  a  diversion  by  pipes ;  in  Dickinson  v.  The  Ghund  Junction  Canal  Company  (7  Exch. 
282)  by  pumping;  in  The  Glamorganshire  Canal  Company  v.  Blakemore  (1  CI.  &  F.  262) 
the  Company  had  enlarged  their  canal.  If  there  is  a  breach  of  a  public  duty,  no  action 
lies  unless  the  complainant  has  sustained  a  particular  damage  :  t'Vilkes  v.  The  Ilunger- 
foi-d  Market  Company  (2  Bing.  N.  C.  281),  Co.  Lit.  56  a.  No  right  could  be  gained 
against  the  plaintiffs  by  allowing  the  water  to  escape  through  the  lock,  because  they 
are  only  trustees  for  the  public.  [Bramwell,  B.  It  appears  that  the  nature  [750]  of 
the  rivers  renders  an  undiminished  scouring  power  desirable.] 

Unthank  (with  whom  was  Wells,  Serjt.,)  for  the  Norfolk  Railway  Company.  It 
may  be  conceded  that  if  a  right  is  invaded,  an  action  will  lie  without  proof  of  special 
damage ;  but  here  the  Commissioners  have  no  right.  The  haven  is  a  public  harbour  ; 
the  Commissioners  have  no  property  in  the  water  of  the  rivers,  but  only  a  particular 
power  with  respect  to  the  haven  and  rivers.     By  the  particulars  of  demand  the  claim 

(a)  In  Michaelmas  Term,  Nov.  9  and  16.  Before  Pollock,  C.  B.,  Bramwell,  B., 
Watson,  B.,  and  Channel!,  B. 
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is  limited  to  the  abstraction  of  water  subsequent  to  the  6th  February,  1854,  since 
which  time  the  Eastern  Counties  Railway  Company  have  had  exclusive  possession  of 
the  lock  and  cut  in  question;  and,  by  the  effect  of  the  agreement  and  of  the  17  & 
18  Vict.  c.  ccxx.,  the  whole  right  is  taken  out  of  one  Company  and  given  to  the  other. 
It  is  a  sufficient  answer  to  the  first  and  second  counts  to  say  that  the  Norfolk  Railway 
did  not  divert  the  water,  because  that  could  only  be  done  by  the  Company  in  posses- 
sion of  the  lock  at  the  time  of  the  diversion.  As  to  the  third  count  they  are  not 
liable  for  the  non-repair  of  the  lock.  A  landlord  who  has  erected  a  nuisance  and  let 
it  to  a  tenant,  may  be  liable  to  an  action,  but  not  where  that  which  is  complained  of 
is  only  a  nuisance  by  reason  of  user  subsequent  to  the  letting :  Rich  v.  Basterfield 
(4  C.  B.  783). 

Couch,  in  reply.  The  Commissioners  are  liable  to  be  called  upon  under  5  &  6 
Wm.  4,  c.  xlix.  s.  93,  to  expend  money  in  cleansing  and  deepening  the  Waveney,  but 
they  have  no  power  to  increase  the  tolls.  Anything  which  tends  to  increase  their 
expenses  is  an  injury  to  their  right.  It  is  a  fallacy  to  say  that  there  has  been  only  a 
violation  of  a  [751]  public  right.  It  is  a  species  of  private  right,  and  a  particular 
injury  is  sustained  by  the  Commissioners.  He  referred  also  to  The  Rochdale  Canal 
Company  v.  Walmsley  (14  Q.  B.  136,  note). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  No  question  is  raised  here  either  in  the  special  case  or  in  the 
argument  as  to  whether  the  action  is  maintainable,  even  if  the  facts  are  as  stated  by 
the  plaintifi*.  We  are  only  to  decide  how  the  issues  are  to  be  found.  We  may  at 
once  say  that,  as  the  others  must  be  found  for  the  plaintiflf,  the  only  question  is  on  the 
plea  of  "  not  guilty." 

The  first  two  counts  of  the  declaration  charge  the  defendants  with  diverting  and 
abstracting  water ;  the  third  with  omitting  to  repair  certain  locks  whereby  water 
escaped.  Now  it  is  clear  that,  on  the  plea  of  "  not  guilty,"  as  to  the  first  and  second 
counts,  the  Norfolk  Railway  Company  must  have  a  verdict,  as  the  particulars  limit  the 
plaintiff's  claim  to  a  period  beginning  February  6th,  1854,  since  which  time  it  is  found 
by  the  case  that  the  Norfolk  Railway  Company  has  not  been  in  possession  of  any  of 
the  works.  They  cannot  therefore  have  done  any  of  the  acts  complained  of  by  the 
first  and  second  counts.  Certainly,  since  the  17  &  18  Vict.  c.  ccxx.,  the  Norfolk 
Railway  Company  has  done  nothing  of  that,  the  doing  of  which  the  plaintiff  complains 
of.  They  are,  at  least,  therefore,  not  joint  wrong  doers  with  the  other  defendants  for 
the  entire  period. 

With  respect  to  the  other  defendants  they  have  done  the  acts  complained  of  since 
that  date :  that  is  to  say,  they  have  been  in  possession  of  the  works,  and,  through  and 
by  means  of  the  cut  into  the  sea.  Lake  Lothing  [752]  has  been  lowered ;  and  thereby 
(there  not  being  a  sufficient  protection  by  locks)  water  has  escaped  from  Oulton  Broad 
and  Oulton  Dyke  into  Lake  Lothing  and  so  into  the  sea.  In  truth,  then,  the  defen- 
dants by  the  works  do  abstract  and  take  water  contrary  to  the  prohibition  in  7  &  8 
Geo.  4,  c.  xlii.  s.  3.  If  efficient  locks  were  there,  they  would  not  do  so ;  but,  as  there 
are  not  efficient  locks,  they  do,  by  these  works,  that  which  they  are  prohibited  from 
doing.  It  is  a  mistake  to  say  that  there  is  only  a  nonfeazance ;  they  maintain  and 
use  that  which,  without  a  safe-guard,  taps  Oulton  Broad  and  lets  its  waters  escape, 
therefore  they  abstract  and  take  the  water.  The  verdict,  therefore,  as  to  the  first  and 
second  counts,  must  be  entered  against  them. 

The  third  count  alleged  that  the  defendants  did  not  maintain  a  lock  or  sluice  with 
proper  stop-gates,  assuming  it  was  their  duty  to  do  so — a  matter  by  no  means  clear, 
as  any  other  mode  of  preventing  an  abstraction  of  water  by  the  works  would  be 
as  good,  so  far  as  the  plaintiff's  are  concerned,  as  maintaining  the  locks.  However 
this  question  was  not  made.  Perhaps  the  count  is  good  as  an  inartificial  mode  of 
stating  an  abstraction  of  water  by  the  defendants,  and  in  that  case  must  receive  the 
same  decision  as  the  other  counts.  We  will,  however,  deal  with  it  on  the  footing  on 
which  it  was  argued,  viz.,  as  a  charge  of  nonfeazance  in  reference  to  an  admitted  duty. 
The  plea  of  not  guilty  must  be  found  in  favour  of  the  Norfolk  Railway  Company,  for 
they  cannot  be  jointly  liable  for  a  portion  only  of  the  claim.  As  to  the  Eastern 
Counties  Railway  Company,  no  doubt  they  omitted  to  maintain  the  locks,  sluices  and 
gates  as  alleged,  that  is  to  say,  they  did  not  maintain  them.  But  it  was  said  that, 
nevertheless,  no  action  lay,  unless  there  was  a  particular  damage  to  the  plaintiff.     As 
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we  have  said,  we  do  not  decide  if  any  would  lie  then  ;  but,  as  a  matter  of  fact,  under 
the  power  reserved  [753]  to  us,  we  have  no  difficulty  in  finding  there  was  a  particular 
damage.  It  is  stated  that  "  the  scouring  power  of  the  Waveney  was  substantially 
diminished,  in  its  course  to  the  haven  and  the  sea,  by  the  abstraction  of  the  water," 
for  which  the  defendants  are  liable.  It  is  also  found  "  that  the  rushing  out  of  the  ebb 
tide  and  inland  waters  has  been  and  is  of  use  in  keeping  down  the  height  of  the  bar," 
and  it  is  found  (as  indeed  is  obvious)  "  that  the  water  of  Oulton  Broad  and  Dyke 
increased  the  amount  of  back  water  running  out  over  the  bar."  The  plea  of  "  not 
guilty,"  therefore,  on  the  question  raised  before  us,  must  be  decided  against  the  Eastern 
Counties  Railway  Company  as  to  the  third  count.  Our  judgment,  therefore,  is  a 
verdict  against  the  Eastern  Counties  Railway  Company  for  40s.  on  all  the  issues : 
For  the  Norfolk  Railway  Company  on  Not  guilty,  and  against  them  on  the  other 
issues. 

Judgment  for  the  plaintiff  against  the  Eastern  Counties  Railway  Company ;  for 
the  defendants,  the  Norfolk  Railway  Company. 

Clarke  v.  Smith.  Jan.  30,  1858. — The  Court  has  no  power  to  alter  the  date  of 
a  writ  of  summons.  Where  such  an  alteration  is  made  by  a  Judge  in  order  to 
prevent  the  operation  of  the  Statute  of  Limitations,  the  defendant  does  not  waive 
the  objection  by  appearing  to  the  writ  after  notice. 

[S.  C.  27  L.  J.  Ex.  155 ;  6  W.  R.  260.] 

Hannen  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  an  order 
of  Wightman,  J.,  for  amending  the  writ  of  summons  herein  should  not  be  rescinded, 
and  why  the  teste  of  the  writ  should  not  be  restored  to  its  original  date,  and  why  in 
the  meantime  proceedings  should  not  be  stayed. 

It  appeared  that  instructions  to  issue  the  writ  had  been  sent  to  the  plaintiff's 
attorney  in  London,  on  Saturday,  the  11th  of  July,  1857.  The  attorney  being  absent, 
and  his  clerk  not  adverting  to  the  fact  that  the  action  would  be  barred  by  [754]  the 
Statute  of  Limitations  on  the  13th  (the  last  item  in  the  plaintiff's  particulars  of  demand 
being  dated  July  12th,  1851),  the  writ  was  not  issued  till  Monday  the  13th,  Upon 
an  affidavit  of  these  facts,  Wightman,  J.,  made  an  order  that  the  plaintiff  should  be 
at  liberty  to  amend  the  praecipe  and  writ  of  summons,  by  altering  the  date  from  the 
13th  to  the  11  th  of  July.  After  the  present  rule  was  granted,  the  defendant  appeared 
to  the  action. 

Petersdorff  now  shewed  cause.  The-  defendant,  by  appearing,  has  waived  the 
irregularity.  [Martin,  B.  This  is  not  an  irregularity.  It  is  an  act  making  a  person 
liable  for  a  debt  from  which  the  law  has  discharged  him.  It  would  deprive  the 
defendant  of  the  power  to  plead  the  Statute  of  Limitations,  because  the  date  of  the 
writ  must  be  taken  to  be  the  commencement  of  the  action.]  In  order  to  save  the 
Statute  of  Limitations  the  Courts  have  allowed  various  amendments  to  be  made  in 
writs  of  summons.(a)     (Hannen  referred  to  Campbell  v.  Smart  (5  C.  B.  196).) 

Pollock,  C.  B.  The  words  of  the  5th  section  of  the  Common  Law  Procedure 
Act,  1852,  are  express: — "Every  writ  of  summons  shall  bear  date  on  the  day  on 
which  the  same  shall  be  issued."  The  learned  Judge  had  clearly  no  power  to  make 
the  order. 

Martin,  B.,  and  Channell,  B.,  concurred. 

Rule  absolute. 

[755]  HoLLLS  V.  Marshall.  Jan.  27,  1858. — A  declaration  in  a  qui  tam  action, 
stated  that  the  plaintiff  and  defendant  were  candidates  for  the  office  of  Com- 
missioner under  the  Cheltenham  Improvement  Act,  1852  :  that  the  plaintiff  would 
have  been  elected,  but  that  the  majority  of  votes  was  in  favour  of  the  defendant, 
who  was  thereupon  elected  and  acted  as  such  Commissioner  without  being  duly 
qualified  :  whereby  the  plaintiff  was  aggrieved  as  a  ratepayer,  voter,  and  resident 
within  the  borough,  and  also  as  such  candidate.  The  Cheltenham  Improvement 
Act,   1852,   incorporates  section    15  of  the  Commissioners  Clauses  Act,  1847, 

(a)  See  Archbold's  Practice,  9th  ed.,  186. 
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which  enacts  that  every  person  who  shall  act  as  a  Commissioner  without  being 
duly  qualified  shall  "be  liable  to  a  penalty  of  501.,  and  such  penalty  may  be 
recovered  by  any  person."  The  Cheltenham  Improvement  Act,  1852,  also 
incorporates  section  133  of  the  Public  Health  Act,  1848,  which  enacts  that  no 
proceedings  for  the  recovery  of  any  penalty  under  that  Act  shall  be  taken  "  by 
any  person  other  than  by  a  party  grieved,  or  the  Local  Board  of  Health  in  whose 
district  the  offence  is  committed,  without  the  consent  of  the  Attorney  General ; 
and  if  the  application  of  the  penalty  be  not  otherwise  provided  for,  one-half 
theieof  shall  go  to  the  informer  and  the  remainder  to  the  Local  Board  of  Health." 
The  cause  was  tried  and  a  verdict  found  for  the  plaintiff. — Held  :  First,  that  the 
plaintiff  was  not  a  "  party  grieved  "  by  the  defendant  acting  as  such  Commis- 
sioner.— Secondly,  that  the  declaration  was  not  authorized  by  section  15  of  the 
Commissioners  Clauses  Act,  1847,  and,  under  section  133  of  the  Public  Health 
Act,  it  was  bad  in  arrest  of  judgment,  inasmuch  as  (the  plaintiff  not  being  a  party 
grieved)  it  ought  to  have  alleged  the  consent  of  the  Attorney  General. — Thirdly, 
that  although  the  want  of  the  consent  of  the  Attorney  General  was  an  objection 
which  might  be  taken  by  plea  or  demurrer,  it  was  also  a  ground  for  staying  the 
proceedings  after  trial. 

{S.  C.  27  L.  J.  Ex.  235 ;   6  W.  E.  365.] 

The  declaration  commenced  by  stating  that  the  plaintiff,  "  who  sues  in  this  action 
as  well  for  the  Cheltenham  Improvement  Commissioners  in  whose  district  or  borough 
of  Cheltenham  the  offence  hereinafter  mentioned  was  committed  by  the  defendant, 
as  for  himself  in  this  behalf,"  by  &c.,  his  attorney,  sues  &c. :  For  that  after  the  passing 
and  coming  into  operation  of  the  Cheltenham  Improvement  Act,  1852,  whereby  it  was 
(among  other  things)  enacted  that  the  said  Act  should  apply  and  be  in  force  within 
and  throughout  the  entire  area  comprised  within  the  boundaries  of  the  borough  and 
parish  of  Cheltenham  ;  and  that  the  number  of  persons  for  executing  the  said  Act 
should  be  thirty  ;  and  that  they  should  be  called  "  The  Cheltenham  Improvement 
Commissioners,"  and  should  be  chosen  for  the  term  of  three  years,  and  that  one-third 
of  their  number  should  retire  annually,  and  that  every  such  Commissioner  going  out 
of  office,  or  otherwise,  might  (he  being  duly  [756]  qualified  in  that  behalf)  be  re-elected 
and  become  again  a  Commissioner,  the  plaintiff  became,  and  during  all  the  time  herein- 
after mentioned  was  a  ratepayer,  and  was  an  elector  and  entitled  to  vote  in  and  at  the 
election  of  such  Commissioners,  within  the  true  intent  and  meaning  of  the  said  statute, 
to  wit,  for  the  ward  hereinafter  mentioned,  and  resident  within  the  said  borough  and 
boundaries  aforesaid ;  and  had  in  conformity  and  in  accordance  with  the  provisions 
of  the  said  statute  been  duly  elected,  to  wit,  for  the  ward  mentioned  and  referred  to 
in  the  said  Act  as  the  west  ward  and  described  in  the  Schedule  (A.)  annexed  to  the 
said  Act,  and  acted  as  such  Commissioner  as  aforesaid ;  and  that  the  term  of  office 
of  the  plaintiff  having  expired,  to  wit,  on  the  20th  day  of  November,  1856,  he  duly 
submitted  himself  and  was  a  candidate  for  re-election  to  the  said  office  of  Commis- 
sioner, he  being  in  all  respects  and  particulars  according  to  the  said  statute  entitled 
and  qualified  to  be  such  candidate  and  to  act  as  such  Commissioner,  in  case  of  his 
re-election ;  and  that  the  defendant  then  also  proposed  himself  at  the  same  election 
for  the  north  ward,  as  a  candidate  for  the  said  office,  the  same  being  an  election  within 
the  true  intent  and  meaning  of  the  statute  in  that  behalf ;  and  that  divers  votes  were 
given  for  the  plaintift"  at  such  election  and  he  would  then  have  been  re-elected  such 
Commissioner  as  aforesaid,  but  that  the  majority  of  the  votes  at  such  election  were 
given  in  favour  of  the  defendant,  who  was  thereupon  chosen  and  elected  such  Com- 
missioner as  aforesaid.  And  the  defendant  did  thereupon  in  pursuance  of  such 
election,  and  in  acceptance  of  the  said  office,  enter  on  and  continue  in  the  same  and 
in  performance  and  discharge  of  the  duties  thereof,  and  did  act  as  such  Commissioner 
as  aforesaid,  contrary  to  the  form  of  the  said  statute,  inasmuch  as  he  the  defendant 
was  during  all  the  time  aforesaid  wholly  [757]  ineligible  to  such  office  and  unqualified 
for  becoming,  or  being,  or  acting  as  such  Commissioner  as  aforesaid,  in  this,  to  wit, 
that  he  the  defendant  was  not  during  that  time  or  any  part  thereof  seised  or  possessed 
in  his  own  right  or  in  the  right  of  his  wife  of  real  or  personal  estate  or  both  to  the 
value  or  amount  of  10001.,  &c.  (negativing  the  qualifications  required  by  the  14th  and 
15th  sections  of  the  Cheltenham  Improvement  Act,  1852),  and  was  at  the  time  of  his 
said  election  and  acceptance  of  the  said  office,  and  whilst  he  was  acting  as  such  Com- 
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missioner  as  aforesaid,  entirely  without  any  proper  or  sufficient  qualification  in  that 
behalf,  either  by  being  seised  or  possessed  of  real  or  personal  estate  as  in  the  said  Act 
specified  in  that  behalf,  or  by  being  rated  as  by  the  said  Act  specified  in  that  behalf, 
or  otherwise ;  and  then  acted  as  Commissioner  without  being  duly  qualified,  contrary 
to  the  form  of  the  said  statute  :  Whereby  and  by  reason  of  the  premises,  and  the  com- 
mitting of  the  said  ofi'ence  by  the  defendant  against  the  said  statute,  the  plaintiff  hath 
been  injured  and  aggrieved  as  such  ratepayer,  voter,  and  resident  as  aforesaid ;  and 
also  injured  and  aggrieved  as  such  candidate  as  aforesaid,  and  hindered  and  prevented 
from  being  re-elected  at  the  said  election,  and  from  being  such  Commissioner  as 
aforesaid.  Averments  :  that  every  thing  has  happened  and  been  done  to  entitle  the 
plaintiff  to  issue  a  writ  in  this  action  as  aforesaid,  and  to  recover  from  the  defendant 
the  penalty  of  fifty  pounds  for  the  said  offence  so  committed  by  the  defendant  as 
aforesaid,  and  to  render  the  defendant  liable  thereto.  Wherefore  the  plaintiff,  suing 
as  aforesaid,  claims  as  well  the  said  sum  of  fifty  pounds  on  behalf  of  himself  and  the 
said  Cheltenham  Improvement  Commissioners  as  full  costs  of  suit  according  to  the 
said  statute. 

Plea.     That  the  defendant  is  not  indebted  modo  et  forma.     Issue  thereon. 

[758]  At  the  trial,  before  Willes,  J.,  at  the  Gloucestershire  Spring  Assizes,  1857,  it 
appeared  that,  in  the  year  1846,  the  plaintiff  and  defendant,  with  two  other  persons, 
were  candidates  for  the  office  of  Commissioner  under  "  The  Cheltenham  Improvement 
Act,  1852  "  (15  &  16  Vict.  c.  1.),  when  the  defendant  was  elected  and  acted  as  a  Com- 
missioner, without  being  qualified  as  required  by  the  14th  and  15th  sections  of  that 
Act.  This  action  was  brought  to  recover  from  the  defendant  a  penalty  of  501.  by 
reason  of  his  having  so  acted  without  qualification.  The  Cheltenham  Improvement 
Act,  1852  (sect.  15),  incorporates  the  15th section  of  "The  Commissioners  Clauses  Act, 
1847  "  (10  &  11  Vict.  c.  16),  which  enacts  that  "every  person  who  shall  act  as  a  com- 
missioner, being  incapacitated  or  not  duly  qualified  to  act,  &c.,  or  after  having  become 
disqualified,  shall  for  every  such  ofience  be  liable  to  a  penalty  of  501.,  and  such  penalty 
may  be  recovered  by  any  person,  with  full  costs  of  suit,  in  any  of  the  Superior  Courts," 
&c.  The  Cheltenham  Improvement  Act,  1852  (sect.  127),  also  incorporates  the  129th 
and  132nd  sections  of  "The  Public  Health  Act,  1848"  (11  &  12  Vict.  c.  63).  The 
129th  section  provides,  "that  in  all  cases  in  which  the  amount  of  any  damages,  costs 
or  expences  is  by  this  Act  directed  to  be  ascertained  or  recovered  in  a  summary 
manner,  the  same  may  be  ascertained  by  and  recovered  before  two  justices,"  &c.  The 
133rd  section  enacts  "That  no  proceedings  for  the  recovery  of  any  penalty  incurred 
under  the  provisions  of  this  Act  shall  be  had  or  taken  by  any  person  other  than  by 
a  party  grieved,  or  the  Local  Board  of  Health  in  whose  district  the  offence  is  com- 
mitted, &c.,  without  the  consent  in  writing  of  her  Majesty's  Attorney  General  first 
had  and  obtained,  &c. ;  and  if  the  application  of  the  penalty  be  not  otherwise  pro- 
vided for,  one-half  thereof  shall  go  to  the  informer  and  the  remainder  [759]  to  the 
Local  Board  of  Health  of  the  district  in  which  the  offence  was  committed." 

It  was  objected  on  behalf  of  the  defendant  that  the  action  was  not  maintainable, 
inasmuch  as  the  plaintifi"  was  not  a  "  party  grieved  "  by  the  defendant  acting  as  a 
commissioner,  and  the  consent  of  the  Attorney  General  had  not  been  obtained  as 
required  by  the  133rd  section  of  the  Public  Health  Act,  1848.(a)  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

J.  J.  Powell,  in  Easter  Term  1857,  obtained  a  rule  nisi  accordingly,  or  to  arrest 
the  judgment. 

Against  this  rule  cause  was  shewn  in  the  following  Term  (June  4)  by  the  Solicitor 
General  and  Prentice,  and  Powell  was  heard  in  support  of  the  rule.  During  the 
argument  the  Court  intimated  a  doubt  whether  the  objection  as  to  the  want  of  the 
consent  of  the  Attorney  General  could  be  raised  on  this  rule,  and  whether  the  proper 
course  was  not  to  move  to  stay  the  proceedings.  J.  J.  Powell  (June  12)  obtained  a 
rule  nisi  accordingly,  upon  affidavits  that  the  consent  of  the  Attorney  General  had  not 
been  obtained ;  and  in  Michaelmas  Term  (Nov.  13)  cause  was  shewn  against  this  rule. 

(a)  It  was  also  objected  that  notice  of  action  was  necessary  under  the  1 38th  and 
139th  sections  of  the  Public  Health  Act,  1848  (incorporated  with  the  Cheltenham 
Improvement  Act,  1852),  and  a  rule  nisi  was  granted  on  this  point  also,  but  it  was 
abandoned  on  the  argument. 
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Arguments  for  the  plaintifiF.  First,  the  consent  of  the  Attorney  General  was  not 
necessary.  The  provisions  in  the  Cheltenham  Improvement  Act,  1852,  with  respect 
to  the  qualification  and  disqualification  of  Commissioners  (ss.  14,  15),  incorporate  the 
15th  section  of  the  Commissioners  Clauses  Act,  1847,  which  imposes  a  penalty  of  501. 
upon  every  person  who  shall  act  as  a  Commissioner  without  [760]  being  duly  qualified, 
and  enables  any  person  to  sue  for  such  penalty.  The  right  to  recover  the  penalty 
depends  on  that  enactment,  which  is  general  in  its  terms  and  does  not  require  the 
consent  of  the  Attorney  General  to  enable  the  party  to  sue.  It  is  said,  however,  that 
this  enactment  is  qualified  by  the  133rd  section  of  the  Public  Health  Act,  1848, 
which  is  also  incorporated  with  the  Cheltenham  Improvement  Act,  1852.  But  the 
incorporating  section  of  the  latter  Act  (sect.  127)  is  headed,  "and  with  respect  to  the 
recovery  of  damages  and  penalties  not  specially  provided  for."  This  is  a  penalty 
specially  provided  for,  since  provision  is  made  for  the  offence  of  acting  as  a  Commis- 
sioner without  qualification,  by  subjecting  the  person  so  acting  to  the  penalty  imposed 
by  the  15th  section  of  the  Commissioners  Clauses  Act,  1847.  Secondly,  assuming 
that  the  15th  section  of  the  Commissioners  Clauses  Act,  1847,  is  qualified  by  the 
133rd  section  of  the  Public  Health  Act,  1848,  the  plaintiff  is  entitled  to  sue  for  the 
penalty  without  the  consent  of  the  Attorney  General,  because  he  is  a  "  party  grieved  " 
within  the  meaning  of  that  enactment.  It  appears  on  the  face  of  the  declaration  that 
the  plaintiff,  who  was  qualified  to  act  as  a  Commissioner,  would  have  been  elected  if 
the  defendant  had  not  been  a  candidate.  [Bramwell,  B.  The  penalty  is  not  for  being 
a  candidate  but  for  acting  as  a  Commissioner.]  The  defendant  could  not  have  acted 
unless  he  had  been  elected,  and  the  plaintiff  is  grieved  by  his  election.  Thirdly,  the 
application  to  stay  the  proceedings  was  made  too  late.  It  is  an  appeal  to  the  equitable 
jurisdiction  of  the  Court ;  there  is  no  instance  in  Avhich  such  an  application  has  been 
made  after  trial.  The  objection  should  have  been  raised  by  plea.  The  defendant  has 
no  right  to  take  his  chance  of  a  verdict  and,  failing  before  a  jury,  afterwards  come  to 
the  Court  and  ask  for  its  interference.  At  latest  the  motion  [761]  should  have  been 
made  within  the  first  four  days  of  the  term  after  the  trial  took  place.  [Bramwell,  B. 
The  defendant  is  too  late  if  by  delay  he  can  waive  this  objection.]  The  defence  is 
analogous  to  the  want  of  notice  of  action  and  should  therefore  have  been  pleaded. 
The  Court  will  not  give  a  defendant  the  advantage  of  the  Statute  of  Limitations 
unless  he  plead  it;  2  Saund.  63.  The  12  &  13  Vict.  c.  106,  s.  153,  enacts,  that  the 
assignees  of  a  bankrupt,  with  the  leave  of  the  Court  of  Bankruptcy  but  not  otherwise, 
may  commence  or  defend  any  action  which  the  bankrupt  might  have  commenced  or 
defended.  In  Lee  v.  Sangster  (2  C.  B.  N.  S.  1),  which  was  an  action  commenced  by 
the  plaintiffs,  assignees  of  a  bankrupt,  without  such  leave,  the  Court  of  Common  Pleas 
refused  to  stay  the  proceedings,  and  Williams,  J.,  in  delivering  the  judgment  of  the 
Court,  says,  "  It  was  contended  that  the  right  of  the  assignees  to  sue,  being  a  thing 
created  by  the  Act  alone,  must  be  taken  with  the  qualification  annexed  to  it  by  the 
Act,  viz.,  that  they  shall  not  have  the  right  to  sue  unless  they  shall  have  obtained  the 
leave  of  the  Court  of  Bankruptcy.  But  this  argument  would  prove  too  much,  for  it 
would  shew  that  the  fact  of  no  such  leave  having  been  obtained,  would  furnish  a  good 
plea  to  the  action,  and  consequently  that  the  present  rule  was  misconceived."  [Bram- 
well, B.  If  consent  were  given  after  plea,  would  that  not  be  sufficient  1]  It  may  be 
doubtful  whether  a  subsequent  ratification  would  be  sufficient,  as  the  rights  of  third 
parties  would  be  affected. 

Arguments  for  the  defendant.  First,  the  consent  of  the  Attorney  General  is  a 
condition  precedent  to  the  right  to  sue.  The  penalty  is  sought  to  be  recovered  under 
the  133rd  section  of  the  Public  Health  Act,  1848.  The  plaintiff  does  not  declare  in 
debt  for  the  penalty  of  501.  [762]  imposed  by  the  15th  section  of  the  Commissioners 
Clauses  Act,  1847,  but  he  sues  as  well  for  the  Cheltenham  Improvement  Commis- 
sioners as  for  himself ;  and  the  declaration  is  framed  on  the  supposition  that  he  is  a 
"  party  grieved  : "  Boyce  v.  Higgins  (14  C.  B.  1).  Secondly,  the  plaintiff  is  not  a  party 
grieved.  As  a  ratepayer,  he  is  no  more  grieved  by  the  defendant  acting  as  a  Com- 
missioner than  the  other  ratepayers.  Neither  is  he  grieved  as  a  candidate,  for  it  by 
no  means  follows  that  he  would  have  been  elected  a  Commissioner  if  the  defendant 
had  not  been  a  candidate.  Thirdly,  the  application  to  stay  the  proceedings  is  not 
too  late. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
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Watson,  B,  This  was  a  qui  tarn  action,  brought  to  recover  a  penalty  of  501. 
from  the  defendant  as  a  Commissioner  of  "  The  Cheltenham  Improvement  Act,"  for 
acting  as  such  Commissioner  without  a  qualification. 

In  the  declaration,  the  plaintiff  sued  as  well  for  the  Cheltenham  Commissioners  as. 
for  himself ;  and  stated  that  he  and  the  defendant  and  others  were  candidates  at  an 
election  of  a  Commissioner,  at  which  the  defendant  had  a  majority  of  votes,  and  was 
elected  and  acted  as  such  Commissioner.  The  plaintiff  alleged  that  he  was  a  party 
grieved,  as  a  ratepayer  of  the  borough,  also  as  a  candidate.  The  defendant  pleaded 
nil  debet.  The  cause  was  tried  before  Willes,  J.,  at  the  Gloucestershire  Spring  Assizes, 
1 857,  when  a  verdict  passed  for  the  plaintiff  with  liberty  to  move  to  enter  a  verdict 
for  the  defendant. 

A  motion  was  accordingly  made  in  the  ensuing  term,  and  a  rule  granted  to  enter 
a  verdict  for  the  defendant  on  two  [763]  grounds :  first,  that  the  plaintiff  was  not  a 
party  aggrieved  within  the  above  Act ;  and  secondly,  that  the  plaintiff  ought  to  prove 
that  he  had  the  consent  of  the  Attorney  General,  in  writing,  to  bring  the  action. 
The  rule  was  in  the  alternative  to  arrest  the  judgment. 

This  rule  was  argued  in  last  Trinity  term,  by  the  Solicitor  General  and  Mr. 
Prentice,  on  the  part  of  the  plaintiff,  and  Mr.  Powell  for  the  defendant.  During  that 
discussion  a  question  arose  how  far  the  obligation  as  to  the  want  of  the  consent  of 
the  Attorney  General  could  be  raised  on  this  rule,  and  whether  the  proper  course  was 
not  to  move  to  stay  proceedings.  Accordingly  Mr.  Powell,  on  the  12th  day  of  June, 
in  last  Trinity  term,  moved  to  stay  proceedings,  on  affidavits  stating  that  the  consent 
of  the  Attorney  General  had  not  been  obtained,  against  which  cause  was  shewn  in 
this  term  on  three  grounds.  First,  that  the  consent  of  the  Attorney  General  was  not 
necessary  by  the  provisions  of  the  local  Act.  Secondly,  that  plaintiff  was  a  party 
grieved.     Thirdly,  that  the  motion  was  too  late  after  trial. 

The  questions  on  both  rules  turn  on  the  provisions  of  the  Cheltenham  Improve- 
ment Act.  The  facts  were,  that  the  defendant  was  one  of  four  candidates,  for  the 
office  of  Commissioner  under  that  Act ;  and  that  he  was  elected,  and  acted  as  such 
without  a  qualification. 

The  local  Act  incorporates  the  15th  section  of  "The  Commissioners  Clauses  Act, 
1857"  (10  &  11  Vict.  c.  16),  by  which  section  it  is  enacted,  that  every  person  who 
acts  as  a  Commissioner  without  a  qualification  "  shall  for  every  such  offence  be  liable 
to  a  penalty  of  501. ;  and  such  penalty  may  be  recovered  by  any  person  with  full 
costs  of  suit  in  any  of  the  superior  Courts."  Again,  by  the  local  Act,  it  is  provided 
"  with  respect  to  the  recovering  of  damages,  and  of  penalties  not  specially  provided 
for,  and  [764]  to  the  determination  of  any  matter  referred  to  justices  of  the  peace, 
that  certain  sections  of  "The  Public  Health  Act,  1848"  (11  &  12  Vict.  c.  63),  should 
be  incorporated,  and  amongst  others  section  129,  whereby  any  penalty,  not  otherwise 
provided  for,  may  be  recovered  before  justices  of  the  peace;  and  also  the  133rd 
section  of  the  Public  Health  Act  is  incorporated,  which  provides,  "  that  no  proceeding 
for  recovery  of  any  penalty  incurred  under  the  provisions  of  this  Act  shall  be  had  or 
taken  by  any  person  other  than  by  a  party  grieved,  or  the  Local  Board  of  Health  in 
whose  district  the  offence  is  committed,  or  by  the  churchwardens  and  overseers  of  the 
poor  (where  any  such  penalty  is  directed  to  be  paid  to  the  churchwardens  and  over- 
seers of  the  poor),  without  the  consent  in  writing  of  her  Majesty's  Attorney  General 
first  had  and  obtained  : "  "  and  if  the  application  be  not  otherwise  provided  for,  one- 
half  thereof  shall  go  to  the  informer  and  the  remainder  to  the  Local  Board  of  the 
district  in  which  the  offence  was  committed  " 

It  was  contended  that  this  latter  clause  did  not  require  the  action  to  be  brought 
by  the  party  grieved,  or  by  the  consent  of  the  Attorney  General,  as  the  recovery  of 
the  penalty  in  question  was  specially  provided  for,  inasmuch  as  the  section  referred  to 
(Commissioners  Clauses  Act,  1847,  sect.  15),  provides,  "the  penalty  may  be  recovered 
by  any  person  in  a  Superior  Court."  This  point  is  very  doubtful ;  but  it  is  not 
necessary  to  decide  it,  for,  as  to  that  part  of  "the  rule  by  which  the  defendant  seeks  to 
enter  a  verdict  for  him,  it  is  clear  it  cannot  be  made  absolute  unless  the  plaintiff  failed 
to  prove  some  allegation  in  his  declaration.  But  he  did  not ;  he  proved  all  he  alleged 
as  matter  of  fact.  For,  though  he  said  he  was  a  party  grieved,  yet  he  did  not  say 
so  as  a  mere  fact,  but  as  a  consequence  from  previous  facts,  that  is,  he  states  the  facts 
and  then  says,  "  I  think  1  [765]  am  a  party  grieved."  This  being  so,  the  rule  to  enter 
the  verdict  must  be  discharged.     But  this  raises  further  questions.     First,  do  the 
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facts  shew  he  is  a  party  grieved,  as  he  contends  1  In  our  judgment  clearly  not.  He 
is  in  no  way  grieved  by  the  defendant  acting  as  a  Commissioner  (see  Boyce  v.  Higgins 
(14  C.  B.  1).)  Then,  is  the  declaration  good  on  any  other  ground?  Now,  the 
declaration  here  is  in  a  qui  tarn  action.  The  plaintiff  does  not  ask  for  the  entire 
penalty,  and  therefore,  whether  the  10  &  11  Vict.  c.  16,  s.  15,  is  or  is  not  qualified 
by  the  11  &  12  Vict.  c.  63,  it  does  not  authorize  this  declaration,  which  indeed  is  not 
founded  on  it.  Then  can  the  declaration  be  held  good  under  the  11  &  12  Vict.  c.  63, 
s.  133?  That  depends  (as  the  plaintiff  was  not  a  party  grieved)  upon  whether  or  no 
it  was  necessary  not  only  to  have,  but  to  allege,  the  consent  of  the  Attorney  General. 
We  think  it  is  necessary  such  consent  should  be  alleged.  It  is  really  the  title  to  sue  ; 
without  it  the  informer  has  no  right  of  action.  If  so,  the  declaration  is  bad.  We  are 
of  that  opinion,  and  we  make  the  rule  absolute  to  arrest  the  judgment. 

As  to  the  rule  to  stay  the  proceedings,  although  we  think  the  objection  is  one  that 
may  be  taken  by  plea  or  demurrer,  we  think  it  may  also  be  taken  by  a  motion  to  stay 
proceedings. 

With  respect  to  the  plaintiff's  objection  that  the  motion  here  is  too  late,  it  is  enough 
in  the  present  case  to  say,  that,  looking  at  the  ambiguous  way  in  which  his  declaration 
is  framed,  endeavouring  to  make  a  case  on  the  ground  that  he  was  a  party  grieved,  we 
think  he  cannot  complain  of  a  delay  by  the  defendant,  into  which  the  plaintiff  has  led 
him.     We  therefore  make  this  rule  absolute  also. 

Judgment  accordingly. 

[766]  KoBSON  V.  Crawley  and  Cooke.  Jan.  30,  1858. — In  an  action  by  the 
drawer  against  A.  and  B.,  acceptors  of  a  bill  of  exchange,  A.  pleaded  that  the 
bill  was  accepted  by  B.  without  his  knowledge  and  in  fraud  of  A.,  with  the 
knowledge  of  the  plaintiff.  The  plaintiff  sought  to  exhibit  interrogatories  to  A. 
as  to  whether  there  had  ever  been  a  partnership  between  him  and  B.,  and  if  so, 
as  to  the  business  and  the  particular  terms  of  the  partnership.  The  application 
was  supported  by  the  common  affidavits  only.  Held,  that  such  questions  were 
too  large. — Semble,  that  the  inquiry  should  have  been  limited  to  a  specific  time 
and  place,  or  to  the  specific  facts  from  which  a  partnership  might  be  inferred. 

[S.  C.  27  L.  J.  Ex.  151 ;  4  Jur.  (N.  S.)  75  ;  6  W.  R.  260.] 

Day  had  obtained  a  rule  calling  on  the  defendant  Crawley  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  exhibit  interrogatories  to  him,  pursuant  to  the 
Common  Law  Procedure  Act,  1854. 

The  action  was  brought  by  the  plaintiff  as  drawer,  against  the  defendants  as 
acceptors  of  a  bill  of  exchange.  The  defendant  Crawley  pleaded  (inter  alia)  that 
the  bill  was  accepted  by  the  defendant  Cooke  without  the  knowledge  and  in  fraud 
of  the  defendant  Ci-awley,  and  beyond  the  scope  of  the  defendant  Cooke's  authority, 
with  the  knowledge  of  the  plaintiff.     Issue  thereon. 

The  interrogatories  sought  to  be  administered  were  as  follows  : — 

1.  Were  you  ever,  and  if  yea,  when,  and  during  what  time,  a  partner  with  the 
defendant  John  Cooke,  in  any,  and  what  business ;  and  under  what  style  or  firm  ? 

2.  Was  it  not  understood,  when  you  so  became  a  partner,  that  the  monies  brought 
by  you  into  such  business,  and  the  capital  of  the  said  partnership,  would  or  might 
be  applied  wholly  or  in  some  part  to  the  liquidation  of  debts,  for  which  the  said  John 
Cooke  was  then  liable? 

3.  Were  not  some  of  such  debts  so  liquidated  1 

4.  Did  the  said  John  Cooke  at  and  during  any  and  what  time,  while  in  partner- 
ship with  vou,  carry  on,  or  was  he  in  any  way  interested  in  any  business  in  South 
Shields? 

Thirteen  other  interrogatories  followed,  most  of  them  similar  in  character  to 
the  above. 

The  application  was  supported  by  the  ordinary  affidavit,  that  the  plaintiff  had  a 
good  cause  of  action ;  and  that  it  [767]  was  believed  that  the  plaintiff  would  derive 
material  benefit  in  the  cause  from  the  discovery  sought  by  the  interrogatories. 

Beasley  now  shewed  cause.  These  are  fishing  interrogatories.  The  questions  are 
too  general ;  they  do  not  point  to  any  specific  facts.  Mom-  v.  Roberts  (2  C.  B.  (N.  S.) 
671)  shews  that  the  right  of  a  party  to  exhibit  interrogatories  exists  only  where  he  has 
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a  definite  case,  and  the  materials  for  proving  it  are  in  his  adversary's  possession. 
[Pollock,  C.  B.     The  first  question  is  clearly  too  large.]     The  others  branch  out  of  it. 

Day,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  go  into  all  the  facts  to 
shew  that,  by  the  course  of  business,  the  defendant  Crawley  was  liable  for  goods 
supplied  to  Cooke.  [Martin,  B.  The  plaintiff"  has  no  right  to  ask  whether  30  years 
ago  they  were  in  partnership.  The  interrogatories  should  be  confined  to  facts  at  the 
date  of  the  bill.  The  question  of  partnership  is  a  very  difficult  one ;  the  plaintiff* 
should  have  asked  as  to  any  fact  from  which  a  partnership  may  be  inferred.] 

Pollock,  C.  B.  I  should  be  sorry  to  introduce  a  practice  with  regard  to  inter- 
rogatories which  would  have  the  vice  of  special  demurrers,  but  we  must  be  cautious 
not  to  allow  interrogatories,  drawn  with  such  a  latitude  of  inquiry  as  to  place  and 
time,  upon  the  supposition  that  the  Court  or  a  Judge  would  cut  them  down.  If  the 
interrogatories  were  open  to  slight  objections  only,  perhaps  the  Court  or  a  Judge 
might  allow  them  to  be  amended  ;  but  I  protest  against  the  Court  or  a  Judge  drawing 
interroga-[768]-tories.     If,  as  a  whole,  they  are  not  proper,  we  ought  to  disallow  them. 

Martin,  B.,  and  Channell,  B.,  concurred. 

Assop  V.  Yates.  Jan.  18,  1858. — Declaration  against  a  master  alleging  that  he 
knowingly,  carelessly  and  negligently  erected  a  hoarding  in  a  street  and  left  a 
certain  machine  in  a  position  in  which  it  was  likely  to  cause  danger  to  the  work- 
men, and  that  a  cart  accidentally  ran  against  the  hoarding  and  knocked  down 
the  machine  against  the  plaintiff.  It  appeared  that  a  hoarding  had  been  erected 
by  the  defendant,  a  builder,  which  projected  too  far  into  the  street;  but  sufficient 
room  was  left  for  carts  to  pass ;  a  heavy  machine  was  placed  inside  the  hoarding 
and  close  to  it.  A  cart  in  passing  struck  against  the  hoarding  and  knocked 
down  the  machine  against  the  plaintiff",  a  workman  employed  by  the  defendant. 
The  plaintiff  had  previously  made  some  complaint  of  the  position  of  the  machine 
to  his  master,  but  voluntarily  continued  to  work  though  the  machine  was  not 
moved.  Held,  that  there  was  no  evidence  to  go  to  the  jury  of  the  master's 
liability. 

[S.  C.  27  L.  J.  Ex.  156.] 

Declaration.  That  the  defendant  was  erecting  certain  buildings  in  Water  Street, 
and,  for  that  purpose,  was  using  a  certain  machine  called  a  crab  and  cradle,  and 
had  built  up,  and  continued  to  keep  built  up,  a  certain  hoarding  abutting  on  Water 
Street,  which  was  a  public  highway  :  that  the  plaintiff  was  employed  by  the  defendant 
to  work  on,  and  was  carefully  working  at  and  in  the  said  buildings,  and  at  the  erection 
thereof :  that  the  defendant  did  knowingly,  carelessly  and  negligently  place,  and  cause 
to  be  placed,  and  continue,  and  cause  to  be  continued,  the  said  machine  and  hoarding 
in  an  unsafe  and  dangerous  position,  and  unsafely  and  dangerously  near  to  and  upon 
the  said  street,  along  which  carts  and  waggons  had  a  right  to  pass  and  were  constantly 
passing  and  repassing  ;  and,  while  the  plaintiff  was  so  carefully  working,  and  the 
machine  and  hoarding  being  then  and  there  so  placed  and  continued  with  the  personal 
knowledge,  direction  and  consent  of  the  defendant,  and  the  said  danger  and  unsafe- 
ness  being  then  and  there  known  personally  to  and  by  the  defendant,  a  certain  cart, 
accidentally  and  by  and  through  the  machine  and  the  hoarding  being  then  and  there 
so  unsafely  and  [769]  dangerously  placed  and  continued  as  aforesaid,  ran  against  and 
knocked  down  the  said  hoarding,  and  the  machine  was,  by  being  so  dangerously  and 
unsafely  placed,  cast  and  thrown  upon  and  against  the  plaintiff'. 

Plejis.  First,  that  the  defendant  was  not  erecting  the  said  buildings,  nor  did  he 
build  up  or  continue  to  build  up  the  said  hoarding  as  alleged.     Secondly,  Not  guilty. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Watson,  B.,  at  the  last  Liverpool  Summer  Assizes,  it  appeared 
that  the  defendant  was  a  contractor,  who  had  employed  the  plaintiff  as  a  mason  upon 
a  certain  house  which  he  was  erecting  in  Water  Street,  Liverpool.  A  hoarding  had 
been  put  up,  which  was  alleged  to  have  projected  too  far  into  the  street,  but  it  was 
shewn  that  sufficient  room  was  left  to  allow  carts  to  pass.  Between  the  hoarding  and 
the  building  at  which  the  plaintiff  was  employed,  was  a  heavy  machine,  called  a  crab 
and  cradle,  used  for  lifting  stones,  so  placed  that  anything  which  knocked  down  the 
hoarding  would  knock  down  the  crab  and  cradle.     The  plaintiff"  had  complained  to 
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the  defendant  of  the  position  of  the  crab  and  cradle,  and  alleged  that  he  could  not 
conveniently  pass  with  mortar  between  the  machine  and  the  wall.  A  cart  which  was 
being  driven  along  the  street  swung  against  the  hoarding,  whereby  the  crab  and 
cradle  were  knocked  down,  and  the  plaintiff  was  thrown  into  the  cellar  and  hurt. 
Upon  these  facts  the  learned  Judge  directed  a  nonsuit  to  be  entered, 

Brett,  in  the  present  term,  had  obtained  a  rule  for  a  new  trial,  on  the  ground 
that  the  learned  Judge  was  wrong  in  ruling  that  there  was  no  evidence  to  go  to 
the  jury. 

Hugh  Hill  and  W.  R.  Cole  appeared  to  shew  cause,(a)  but  the  Court  called  on 

[770]  Brett,  to  support  the  rule.  It  should  have  been  left  to  the  jury  to  say  whether 
the  cart  accidentally  knocked  down  the  hoarding  by  reason  of  its  being  in  a  dangerous 
position.  [Martin,  B.  It  did  not  appear  that  the  negligent  placing  of  the  hoarding 
caused  it  to  fall :  on  the  contrary,  it  was  expressly  shewn  that  the  cart  knocked  it 
down.  Watson,  B.  Is  there  any  authority,  that,  if  A.  puts  up  an  erection  in  a  public 
highway,  and  B.,  without  negligence,  knocks  it  down  upon  C,  that  A.  is  liable  to  an 
action?]  In  Lynch  v.  Nurdin  (1  Q.  B.  29,  35)  it  was  said  by  Lord  Denraan,  "If  I  am 
guilty  of  negligence  in  leaving  anything  dangerous  in  a  place  where  I  know  it  to  be 
extremely  probable  that  some  other  person  will  unjustifiably  set  it  in  motion  to  the 
injury  of  a  third,  and  if  that  injury  should  be  so  brought  about,  I  presume  that  the 
sufferer  might  have  redress  by  action  against  both  or  either  of  the  two,  but  unquestion- 
ably against  the  first."  Here,  as  in  that  case,  the  accident  was  caused  by  the  plaintiff's 
negligence  in  combination  with  other  active  causes.  Illidge  v.  Goodwin  (5  Car.  &  P. 
190)  supports  Lord  Denman's  view.  The  objection,  if  any,  is  only  available  in  arrest 
of  judgment,  because  all  the  allegations  in  the  declaration  were  proved. 

Cur.  adv.  vult. 

Martin,  B.,  said— We  are  all  of  opinion  that  my  brother  Watson's  ruling  was 
correct,  and  that  this  rule  must  be  discharged.  The  plaintiff  was  employed  in  building 
a  house  in  Water  Street,  Liverpool.  A  hoarding  had  been  put  up  to  protect  the  build- 
ing from  carriages  passing  in  the  road.  The  plaintiff  had  complained  of  the  hoarding, 
but  it  is  clear  that  this  complaint  really  was  that  the  space  between  the  hoarding  and 
the  building  was  too  narrow.  In  this  action  against  his  employer,  he  complained  that 
it  was  too  wide.  It  was  contended  that  there  was  a  case  for  [771]  the  jury.  We 
think  that  there  was  not.  First,  because,  after  having  complained  of  the  hoarding, 
and  knowing  all  the  circumstances,  he  voluntarily  continued  at  work.  Secondly, 
because  the  part  which  the  defendant  took  in  causing  the  injury  is  too  remote  to  give 
a  cause  of  action  to  the  plaintiff.  It  was  said,  however,  that  the  declaration  was 
carefully  framed,  that  every  allegation  in  it  was  proved,  and  that  the  objection  was 
only  available  to  the  defendant  in  arrest  of  judgment.  The  answer  is,  that,  in  every 
case  of  this  kind,  the  plaintiff  must  shew  that  he  is  in  a  condition  to  recover  damages, 
and  he  has  failed  to  do  that. 

Rule  discharged. 

Williams  v.  Eyton.  Jan.  20,  1858.— By  the  General  Inclosure  Act,  41  Geo.  3, 
c.  109,s.  8,in  case  the  Commissioner  shall  be  empowered  to  stop  up  any  old  or  accus- 
tomed road  passing  through  any  part  of  the  old  inclosures,  &c.,  the  same  shall  in  no 
case  be  done  without  the  concurrence  or  order  of  two  justices.  The  53  Geo.  3, 
c.  Ixix.  (The  Flint  Inclosure  Act),  by  s.  1,  appointed  a  Commissioner  to  carry  the 
Act  into  execution,  subject  to  such  of  the  regulations,  restrictions  and  provisions, 
&c.,  in  the  41  Geo.  3,  c.  109,  as  were  not  altered,  varied,  controlled  by  or  repugnant 
to  the  provisions  of  that  Act.  Sect.  1 9  enacts,  that  it  shall  be  lawful  for  the 
Commissioner  to  stop  up  any  old  or  accustomed  public  road  or  roads  over  the 
marshes,  commons  and  waste  lands,  subject  nevertheless  to  the  concurrence  of 
two  justices,  and  under  such  regulations  as  are  contained  in  41  Geo.  3,  c.  109,  and 
provided  that  the  old  roads  should  not  be  discontinued  till  the  new  roads  were 
properly  formed.  The  marshes  were  allotted  in  1819,  when  a  gate,  which  had 
since  been  kept  locked,  was  put  up  across  an  old  road,  but  the  road  had  since 
been  used  by  foot  passengers  occasionally.  The  award  of  the  Commissioners, 
executed  in  1830,  set   out  the  new   roads  and  directed   the   old   roads  to  be 

(a)  Jan.  16,     Before  Pollock,  C,  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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stopped  up.  A  certificate  of  two  justices,  that  the  new  roads  had  been  formed 
and  completed,  under  the  9th  section  of  41  Geo.  3,  c.  109,  was  put  in  and 
proved ;  but  no  order  of  two  justices  for  stopping  the  old  road  was  produced : 
Held,  that  it  might  be  presumed  that  an  order  of  two  justices  for  stopping  up 
the  old  road  had  been  duly  made. 

[S.  C.  27  L.  J.  Ex.  176 :  affirmed  1859,  4  H.  &  N.  357.] 

Trespass  for  breaking  and  entering  certain  land  of  the  plaintiff,  being  part  of  an 
allotment  numbered  93  under  the  Flint  Inclosure  Act. 

Plea.  That  there  was  a  common  and  public  highway  over  and  through  the 
land  in  question,  and  that  defendant,  having  occasion  to  use  the  said  way,  did  go, 
return,  pass  and  repass,  on  foot  and  with  carts  and  carriages,  &c.,  on  the  said  land. 
Whereupon  issue  was  joined. 

[772]  At  the  trial,  before  Cockburn,  C.  J.,  at  the  last  Summer  Assizes  for  the 
County  of  Flint,  it  appeared  that  before  the  passing  of  the  Flint  Inclosure  Act, 
53  Geo.  3,  c.  lxix.,(a)  there  had  been  a  public  highway  over  the  land  in  question, 
which  was  a  marsh,  to  a  place  called  Pentre  Rock.  The  award  of  the  Commissioner 
made  in  pursuance  of  that  Act  was  dated  the  24th  of  July,  1830.  It  contained  the 
following  passages  : — "  I  have  in  the  map  or  plan,  hereunto  annexed,  and  which  I  direct 
to  be  taken  as  part  of  this  my  award,  set  forth  and  delineated  .  .  .  the  public  and 
private  roads  and  ways,  &c.  .  .  .  And  I  do  hereby  set  out  and  appoint  the  several 
public  carriage  roads  and  highways,  bridleways,  private  carriage  roads,  and  footpaths, 
through  and  on  the  said  marshes,  commons  and  waste  lands  .  .  .  and  which  [773] 
I  have  caused  to  be  made,  formed  and  completed,  &c.  (Then  followed  the  particulars 
of  the  several  roads.)  And  I  order  and  award,  that  all  other  public  roads,  &c., 
bridleways,  private  roads,  footways,  tracks,  paths  or  passages  used  as  such,  upon, 
through  or  over  the  said  marshes,  commons  and  waste  lands,  or  along  or  by  the  sides 
of  or  adjoining  the  same,  or  any  of  the  allotments  thereinafter  mentioned,  shall  be 
discontinued  and  stopped  up,  as  being  in  my  judgment  unnecessary  and  useless." 

The  road  in  question  was  not  one  of  those  set  out  in  the  award.  The  award  did 
not  recite  any  order  of  two  justices  for  stopping  up  the  road,  and  no  such  order  was 
produced  or  proved  at  the  trial.  It  was,  however,  shewn  that  a  gate  had  been  put  up 
across  the  road  when  the  allotments  were  made  in  1819,  which  gate  was  kept  locked  ; 
and  that  various  persons  had  from  time  to  time  paid  small  sums  as  acknowledgments 
for  passing  with  carts  through  the  gate.  Foot  passengers  were  in  the  habit  of  passing 
on  the  road.  A  certificate  of  two  justices,  dated  February  14th,  1821,  was  produced, 
which  stated  "  that  the  several  public  carriage  roads  therein  mentioned,  which  have 
been  set  out  and  made  in  and  upon  the  commons,  &c.  (being  those  mentioned  in  the 
award),  have  been  well  and  sufficiently  formed,  completed  and  repaired.     And  we  do 

(a)  Section  1  enacts,  that  J.  C.  shall  be  "  Commissioner  for  dividing,  allotting  and 
inclosing  the  said  marshes,  commons  and  waste  lands  in  the  township  of  Flint,  and  for 
carrying  the  several  other  purposes  of  this  Act  and  also  the  (41  Geo.  3,  c.  109)  into 
execution  ;  under  and  subject  to  such  of  the  regulations,  directions,  restrictions  and 
provisions  contained  in  the  said  recited  Act  as  are  not  altered,  varied  or  controlled 
by,  or  repugnant  to  the  powers  and  provisions  of  this  Act." 

Section  19.  "  It  shall  and  may.be  lawful  to  and  for  the  said  Commissioner,  and  he 
is  hereby  authorized  and  empowered,  in  case  he  shall  think  proper,  to  stop  up,  turn, 
or  divert  any  old  or  accustomed  puljlic  road  or  roads,  way  or  ways,  path  or  paths, 
track  or  tracks,  passing  or  leading  through  or  over  the  said  marshes,  commons  and 
waste  lands ;  subject  nevertheless  to  the  order  and  concurrence  of  two  justices,  and 
to  such  provisions,  and  under  such  regulations,  directions  and  conditions  as  are  con- 
tained in  (41  Geo.  3,  c.  109),  respecting  the  stopping  up  of  any  old  accustomed  road  or 
roads ;  and  the  several  roads,  ways,  paths  and  tracks  to  be  stopped,  shall  be  and  be 
deemed  to  be  part  of  the  lands  and  grounds  to  be  divided,  allotted  and  inclosed  by 
virtue  of  this  Act :  Provided  always,  that  none  of  the  present  roads,  ways,  paths  or 
tracks  leading  through  or  over  the  said  marshes,  commons  and  waste  lands,  shall  be 
shut  up  or  discontinued  until  the  several  roads  and  ways  intended  to  be  and  remain 
public  roads  or  highways,  shall  be  set  out  in  manner  by  the  said  recited  Act  directed, 
and  until  the  same  shall  be  properly  formed  and  made  safe  and  convenient  for  the 
passage  of  horses,  cattle,  and  carriages." 
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direct,  that  from  henceforth,  the  same  several  roads  shall  be  supported  and  kept  in 
repair  by  such  persons  and  in  such  manner  as  the  Commissioner  for  inclosing  the  said 
commons  and  waste  lands  shall  by  his  award  direct,  and  as  the  same  several  roads 
ought  to  be  maintained  and  repaired  according  to  law." 

Upon  these  facts  the  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  ;  the  Court  to  be  at  liberty 
to  draw  such  inferences  from  the  facts  as  a  jury  might  draw. 

[774]  M'Intyre,  in  Michaelmas  term,  had  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  on  the  ground  that  the  public  highway  mentioned  in 
the  plea  was  still  a  subsisting  highway,  notwithstanding  the  inclosure. 

Welsby,  Beavan  and  Coxon  now  shewed  cause.  The  1 9th  section  of  53  Geo.  3,  c.  Ixix., 
enacts,  that  it  shall  be  lawful  for  the  Commissioners  to  stop  up  any  old  public  road 
across  the  marshes,  subject  nevertheless  to  the  order  and  concurrence  of  two  justices 
and  such  provisions  as  are  contained  in  the  General  Inclosure  Act  (41  Geo.  3,  c.  109). 
Section  8  of  that  Act  provides,  that  in  case  the  Commissioners  shall  "  be  empowered 
to  stop  up  any  old  or  accustomed  road,  passing  or  leading  through  any  part  of  the  old 
inclosures  .  .  .  the  same  shall  in  no  case  be  done  without  the  concurrence  or  order 
of  two  justices  acting  for  the  division,  and  not  interested  in  the  repair  of  such  roads." 
Now,  though  there  was  no  direct  proof  that  such  an  order  exists,  yet  it  may  be  pre- 
sumed that  it  was  made.  The  general  rule  is,  that  everything  done  is  to  be  taken  to 
have  been  rightly  done.  What  has  been  done  with  reference  to  this  road  is  entirely 
consistent  with  the  presumption  that  the  award  stopping  up  the  roads  was  properly 
made.  The  new  roads  set  out  in  the  award  were  declared  by  two  justices  in  special 
sessions  to  be  fully  and  sufficiently  formed,  completed  and  repaired.  This  order  was 
in  pursuance  of  the  9th  section  of  the  General  Inclosure  Act.  It  is  to  be  presumed 
that  an  order  for  stopping  up  the  old  road  was  obtained  before  the  new  road  was 
regularly  made.  The  old  road  has  in  fact  been  stopped  up  since  1819.  There  is  no 
provision  in  either  Act  pointing  out  where  the  order  is  to  be  deposited.  [Martin,  B. 
The  justices  making  it  would  probably  be  justices  not  residing  in  the  [775]  immediate 
neighbourhood.]  In  Manning  v.  The  Eastern  Counties  Railway  Company  (12  M.  &  W. 
237.  See  p.  2.51),  search  was  made,  and  the  order  was  not  to  be  found,  but  the  award 
recited  it,  and  the  Court  held  that  an  order  might  be  presumed.  Parke,  B.,  there 
said,  "  the  award  must  be  taken  to  have  been  rightly  made,  unless  there  were  some 
inference  to  the  contrary  from  subsequent  enjoyment  inconsistent  with  it.  There 
was,  however,  no  evidence  to  raise  any  such  inference.  Therefore  there  was  sufficient 
evidence  in  support  of  the  award,  unless  the  defendants  were  bound  to  prove  affirma- 
tively that  the  order  of  justices  was  made,  and  I  am  satisfied  that  they  were  not,  and 
that  the  circumstance  that  such  an  order  was  required  makes  no  difference  in  the 
application  of  the  principle."  In  Goodiitle  d.  Baker  v.  Milburn  (2  M.  &  W.  853)  it  was 
held  that  the  Commissioners  were  not  bound  to  state  in  their  award  all  the  authorities 
they  had,  and  the  presumption  was,  that  they  had  acted  according  to  their  jurisdiction 
as  the  contrary  did  not  appear.  Doe  d.  Nanney  v.  Goix  (2  M.  &  W.  320)  and  Doe  d. 
lioberts  v.  Mostyn  (12  C.  B.  268)  are  authorities  to  the  same  effect.  They  also 
referred  to  Gibson  v.  Doeg  (ante,  p.  615). 

M'Intyre  and  Morgan  Lloyd,  in  support  of  the  rule.  If  no  order  of  justices  was 
made  the  highway  still  exists:  Logan  v.  Burton  (5  B.  &  C.  513),  Harber  v.  Rand 
(9  Price,  58).  [Welsby.  In  the  latter  case  it  was  affirmatively  shewn  no  order  was 
ever  made.]  By  the  41  Geo.  3,  c.  109,  s,  8,  the  order  of  the  justices  is  to  be  subject 
to  appeal.  It  is  therefore  clear  that  it  must  be  deposited  with  the  clerk  of  the  peace, 
and  be  open  to  inspection,  so  as  to  enable  parties  to  appeal. (A)  [776]  Here  the 
Commissioner  does  not  profess  to  have  acted  with  the  concurrence  of  two  justices. 
In  fact  an  order  has  been  produced  which  shews  that,  though  the  justices  did  some- 
thing, they  did  not  make  the  order,  without  which  the  road  could  not  be  stopped  up, 
[Channell,  B.  There  is  no  reason  to  suppose  that  there  were  not  separate  orders.] 
The  user  has  not  been  pursuant  to  the  award  ;  therefore  it  does  not  create  a  presump- 
tion in  favour  of  the  award  :  Rex  v.  Uaslingfield  (2  M.  &  S.  558).  By  the  award  the 
way  is  stopped  for  all  purposes ;  but  the  way  has  since  been  used  as  a  footway.  Slight 
evidence   is   sufficient  to   rebut  a   presumption.      [Pollock,  C.   B.     The  value  of  a 

{h)  See  55  Geo.  3,  c.  68,  s.  2,  and  5  &  6  Wm.  4,  c.  50,  s.  85.  De  Ponthieu  v. 
Pennyfeather,  5  Taunt.  634. 
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presumption  may  be  greater  or  less ;  it  cannot  be  said  because  there  is  some  evidence 
the  other  way  that  there  is  no  presumption.]  The  order  of  justices  is  not  recited  in 
the  award,  and  therefore  its  existence  will  not  be  inferred.  There  is  nothing  to  shew 
that  the  justices  could  have  made  the  order  after  the  award  was  completed.  They 
referred  also  to  Heysham  v.  Farster  (5  M.  &  R.  277). 

Watson,  B.  I  am  of  opinion  that  this  rule  must  be  discharged.  The  Lord  Chief 
Baron  and  my  brother  Martin  desired  me  to  say  that  they  entirely  concurred.  The 
question  at  the  trial  was  whether  an  ancient  public  highway,  through  certain  land  of 
the  plaintiff,  had  been  stopped  up.  It  was  proved  that  the  highway  led  up  to  a 
gateway,  and  through  it  into  and  across  a  marsh ;  that  an  award  was  made  by  the 
Commissioner,  under  an  Inclosure  Act,  for  stopping  up  the  road,  and  that  a  gate  was 
then  put  up,  and  a  stile  by  the  side  of  the  gate.  A  certificate  that  the  new  roads  had 
been  completed,  duly  [777]  signed  by  two  justices,  was  put  in ;  the  completion  of 
such  roads  being  necessary  to  put  an  end  to  the  old  right  of  way.  The  award  was 
executed  in  1830.  It  was  contended  that,  though  the  Commissioners  had  power  to 
stop  up  the  old  way,  it  was  not  proved  that  it  was  effectually  stopped,  because  the 
concurrence  of  two  justices  was  required,  and  no  order  signed  by  them  was  produced 
or  proved  to  have  existed.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
giving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him.  The  first  point, 
therefore,  is,  what  is  the  effect  of  the  Act  "^  Does  it  require  the  concurrence  of  two 
justices  to  make  the  award  effectual  1  Upon  that  I  express  no  opinion.  I  assume 
that  such  concurrence  is  required.  The  time  during  which  the  evidence  shews  that 
the  way  has  been  stopped  up,  viz.,  since  the  year  1821,  must  be  taken  into  considera- 
tion, and  the  question  then  is,  whether,  in  the  absence  of  proof  that  no  order  of 
justices  was  made,  there  is  not  evidence  to  warrant  the  conclusion  that  an  order 
existed.  For  myself,  I  presume,  and  perfectly  believe,  that  an  order  was  in  fact  made. 
The  Act  does  not  say  where  the  order  is  to  be  deposited.  After  so  long  a  period,  the 
presumption  omnia  rite  esse  acta  arises.  In  matter  of  private  right,  after  so  long  a 
period,  all  presumptions  of  this  sort  are  made, — thus  the  inrolment  of  a  deed  may  be 
presumed  ;  where  there  has  been  a  conveyance  by  lease  and  release,  the  existence  of 
the  lease  may  be  presumed  on  the  production  of  the  release.  So  livery  of  seisin,  the 
surrender  of  a  copyhold  estate,  or  a  reconveyance  from  the  mortgagee  to  the  mortgagor, 
may  be  presumed.  As  regards  public  rights,  in  Rex  v.  Montague  (4  B.  &  C.  59b)  it 
was  held  that,  in  favour  of  the  lonji  enjoyment  of  a  road  stopping  up  a  certain  creek, 
it  might  be  presumed  that,  if  [778]  a  right  of  public  navigation  ever  existed,  it  was 
determined  by  an  act  of  parliament,  a  writ  of  ad  quod  damnum,  by  commissioners  of 
rivers,  or  by  natural  causes.  I  do  not  go  so  far  as  to  say  that  an  act  of  parliament 
might  be  presumed.  But,  the  use  of  the  road  having  been  stopped  under  the  circum- 
stances stated  in  this  case,  I  think  there  is  evidence  from  which  a  jury  might  presume 
that  every  thing  was  done  necessary  to  stop  it  effectually,  and  that  a  verdict  would  be 
wrong  if,  on  the  evidence,  it  was  not  in  favour  of  the  plaintiff.  Here  the  Court  is  in 
the  position  of  a  jury. 

Channell,  B.  I  also  think  this  rule  must  be  discharged.  The  learned  Judge 
assumed  it  to  be  clear  that,  at  one  time,  the  public  highway  existed  across  the  plaintiffs 
land,  and  he  reserved  the  point  for  our  consideration  whether  it  could  be  presumed  to 
have  been  extinguished  :  in  other  words,  referring  to  us  the  question  of  the  validity 
of  the  award  and  the  eviderice  tending  to  support  it.  No  case  has  been  cited  which 
is  exactly  in  point.  It  is  said  that  we  cannot  presume  that  the  award  is  valid,  for  two 
reasons.  First,  it  does  not  recite  the  order  of  two  justices.  In  one  of  the  cases  cited 
there  was  such  a  recital.  It  may  be  said,  if  the  award  had  contained  a  recital,  credit 
must  have  been  given  to  it,  because  it  could  not  be  supposed  that  the  recital  was  false ; 
but  that  puts  the  case  on  too  narrow  a  ground.  Heie  such  a  recital  was  not  necessary, 
and  it  is  not  found  ;  but  the  presumption  is,  that  what  the  Commissioner  did  he  did 
lawfully.  We  have  a  right  to  assume  that  he  had  the  authority  which  he  purports  to 
have  executed.  Then  it  was  said  that  the  user  was  not  such  as  to  lead  to  the  pre- 
sumption that  the  way  was  stopped.  A  gate  was  put  up,  and  the  way  ceased  to  be 
apparent  to  the  eye.  Though  the  ownei-  may  have  allowed  carts  to  [779]  pass 
occasionally,  that  is  not  sufficient  to  prevent  the  acquiescence  of  the  public  from  being 
sufficient  to  support  the  award.  I  think  the  award  must  be  taken  to  have  been  valid, 
unless  there  was  such  a  dealing  with  the  property  as  to  be  quite  inconsistent  with  it. 
■  Rule  discharged. 
Ex.  Div.  XIII.— 11 
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Bowes  v.  Foster.  Jan.  29,  1858. — The  plaintiff,  being  in  difficulties  and  fearing  that 
some  of  his  creditors  would  issue  execution  against  his  goods,  agreed  with  the 
defendant,  who  was  also  a  creditor,  that  there  should  be  a  pretended  sale  of  them 
to  him.  For  this  purpose  an  invoice  was  made  out  and  a  receipt  given  to  the 
defendant  for  a  sum  therein  stated  to  be  the  purchase  money,  and  possession  of 
the  goods  was  delivered  to  the  defendant.  Afterwards  the  defendant  sold  the 
goods  as  his  own,  whereupon  the  plaintiff  brought  trover.  Held,  that  no  property 
in  the  goods  passed  to  the  defendant;  and  that  the  plaintiff  was  not  precluded 
from  shewing  that  no  payment  was  in  fact  made  and  that  the  transaction  was  not 
a  real,  but  a  pretended  sale. 

[S.  C.  27  L.  J.  Ex.  262 ;  4  Jur.  (N.  S.)  95  ;  6  W.  R.  257.  Discussed,  Lee  v.  Lancashire 
and  Ym-kshire  Railway,  1871,  L.  R.  6  Ch.  Ap.  535.  Applied,  Taylor  \.  Bowers,  1876, 
1  Q.  B.  D.  298.] 

Trover.     Pleas  :  Not  guilty,  and  not  possessed.     Issues  thereon. 

At  the  trial  before  the  Assessor  of  the  Court  of  Passage  at  Liverpool,  the  facts, 
according  to  the  plaintiff's  evidence,  were,  that  in  June  last,  being  in  difficulties,  he 
was  desirous  of  disposing  of  his  stock  in  trade  and  business  of  a  chemist ;  but  fearing 
that  some  of  his  creditors  would  issue  execution  against  his  goods,  he  agreed  with  the 
defendant,  who  was  also  a  chemist,  and  a  creditor  of  the  plaintiff  for  401.,  that  there 
should  be  a  pretended  sale  of  them  to  him.  For  this  purpose  an  invoice  of  the  goods 
was  made  out  to  the  defendant,  and  a  receipt  was  given  to  him  by  the  plaintiff  for 
the  sum  of  401.,  which  was  therein  stated  to  be  the  purchase  money  of  the  goods. 
The  plaintiff  then  delivered  possession  to  the  defendant  and  left  the  neighbourhood, 
and  an  assistant  of  the  defendant  took  charge  of  the  shop  and  carried  on  the  business. 
The  defendant  afterwards  sent  the  goods  to  an  auctioneer  for  sale,  and  the  plaintiff, 
having  heard  of  it,  gave  notice  to  the  auctioneer  that  they  were  his  property.  The 
goods  were  sold,  and  the  plaintiff  brought  an  action  [780]  against  the  auctioneer,  who 
obtained  an  interpleader  order,  under  which  he  paid  the  proceeds  into  Court,  and  the 
defendant  was  admitted  to  defend  the  action.  At  the  conclusion  of  the  plaintiff's  case, 
it  was  submitted  by  the  defendant's  counsel  that  he  ought  to  be  nonsuited,  inasmuch 
as  it  was  not  competent  for  him  to  allege  that  the  agreement  under  which  he  had 
given  the  invoice  and  receipt,  and  had  delivered  possession  of  the  goods,  was  intended 
as  between  him  and  the  defendant  as  a  fraud  on  other  creditors.  The  Assessor  over- 
ruled the  objection,  and  the  defendant's  counsel  then  adduced  evidence  to  prove  that 
the  goods  were  delivered  to  the  defendant  in  satisfaction  of  the  401.  which  the  plaintiff 
owed  him.  The  Assessor  left  it  to  the  jury  to  say  whether  the  transaction  was  a  bonS, 
fide  sale,  or  a  mere  colourable  one  for  the  purpose  of  protecting  the  goods  against  any 
creditor  who  might  issue  execution  ;  that  in  the  former  case  they  should  find  for  the 
defendant,  and  in  the  latter  for  the  plaintiff.  The  jury  found  a  verdict  for  the  plaintiff, 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Brett,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  against  which 

H.  James  shewed  cause.  The  plaintiff  was  not  precluded  from  shewing  the  real 
nature  of  the  transaction  between  him  and  the  defendant.  The  question  is  what  were 
the  rights  of  the  parties  inter  sel  The  effect  of  the  transaction  as  regards  third  parties 
is  immaterial.  It  is  said  that  the  sale  was  fraudulent  within  the  13  Eliz.  e.  5,  s.  2, 
and  therefore  the  plaintiff  was  estopped.  But  under  that  statute  fraudulent  gifts  are 
only  void  as  against  purchasers  and  creditors  :  Hawes  v.  Leader  (Cro.  Jac.  270).  An 
assignment  of  goods  in  fraud  of  creditors  is  valid  as  between  parties  to  the  deed,  and 
as  between  either  party  and  a  stranger:  Bessey  v.  Windham  (6  Q.  B.  166).  [781] 
[Watson,  B.,  referred  to  White  v.  Mollis  (11  C.  13.  1015).]  The  jury  have  found  that 
there  was  no  sale,  but  only  a  pretended  one,  in  order  to  protect  the  goods  against 
creditors  in  general ;  consequently  no  property  in  the  goods  passed  to  the  defendant. 
The  Court  then  called  on 

Brett,  to  support  the  rule.  There  was  no  question  for  the  jury,  and  the  plaintiff 
ought  to  have  been  nonsuited.  Possession  of  the  goods  having  been  delivered  under 
the  invoice,  the  plaintiff  is  estopped  from  saying  that  there  was  no  sale,  and  that  the 
transaction  was  a  mere  fraudulent  pretence  for  the  purpose  of  deceiving  creditors.  In 
Sims  V.  Tuffs  (6  C.  ^  P.  207),  a  tenant  who  had  paid  all  his  rent,  and  got  his  land- 
lord's receipt  for  it,  fearing  that  his  goods  would  be  taken  on  legal  process,  agreed 
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with  his  landlord  to  destroy  the  receipt,  and  that  the  latter  should  put  in  a  distress 
for  rent,  to  protect  the  goods.  The  landlord  did  so,  sold  the  goods  and  kept  the 
proceeds.  The  tenant  having  brought  trover  for  the  goods,  Parke,  B.,  who  tried  the 
cause,  said,  "  The  parties  are  in  pari  delicto.  I  cannot  assist  the  plaintiff  in  the  recovery 
of  the  proceeds  of  this  sale.  They  were  both  contemplating  a  fraud.  The  transaction 
must  be  taken  as  valid  between  these  parties."  [Watson,  B.  There  the  plaintiff  had 
authorized  the  sale  of  the  goods,  and  he  could  not  afterwards  maintain  trover  for 
them.  Channell,  B.  That  case  proceeded  on  the  ground  of  leave  and  licence.  It 
was  conceded  that  the  plaintiff  might  recover  in  respect  of  such  of  the  articles  sold 
as  were  not  included  in  the  inventory.]  In  De  Metton  v.  De  Mello  (12  East,  234),  a 
Frenchman,  domiciled  at  Lisbon,  consigned  a  cargo  which  was  his  property  to  Nantes, 
under  the  name  of  a  native  Portuguese  who  acted  as  "  neutralizer."  The  ship  being 
taken  and  [782]  brought  into  an  English  port,  the  cargo  was  libelled  in  the  Court  of 
Admiralty.  The  Portuguese,  with  the  privity  of  the  Frenchman,  claimed  it ;  and  it 
was  ordered  to  be  delivered  up  to  him  as  neutral  property.  Lord  Ellenborough  ruled 
that  an  action  for  money  had  and  received  could  not  be  maintained  to  recover  the 
proceeds  of  the  cargo,  and  that  ruling  was  afterwards  affirmed  by  the  Court  (12  East, 
234).  The  ground  of  that  decision  was,  that  the  owner  of  goods  who  colludes  with 
another  in  procuring  the  adjudication  of  a  Court  that  the  goods  are  the  property  of 
the  latter,  is  estopped  by  his  own  act  from  afterwards  claiming  them  as  his  own, 
[Martin,  B.  In  ^  that  case  there  was  an  absolute  transfer  of  the  property  to  the 
neutralizer :  it  was  a  case  of  trustee  and  cestui  que  trust.  Channell,  B.  There  was 
a  decision  in  rem  of  a  Court  having  jurisdiction  over  the  subject-matter.  The  Court 
adjudged  that  the  property  belonged  to  a  certain  person  and  that  it  be  restored  to 
him :  that  was  an  answer  to  an  action  against  him  for  money  had  and  received,  to 
recover  the  proceeds.]  In  Alner  v.  George  (1  Camp.  392),  Lord  Ellenborough  ruled 
that  if,  in  an  action  for  goods  sold,  the  defendant  proves  a  receipt  in  full  signed  by 
the  plaintiff,  evidence  is  not  admissible  in  answer  that  the  plaintiff  has  assigned  all 
his  effects  for  the  benefit  of  his  creditors :  that  the  action  was  brought  by  his  trustees 
in  his  name :  that  no  money  passed  when  the  receipt  was  given,  and  that  the  plaintifi" 
and  defendant  colluded  together  to  defeat  the  action.  Lord  Ellenborough  there  said, 
— "  There  can  be  no  doubt  that  a  receipt  in  full,  where  the  person  who  gave  it  was 
under  no  misapprehension  and  can  complain  of  no  fraud  or  imposition,  is  binding  upon 
him."  [Martin,  B.  Notwithstanding  a  receipt,  it  may  be  shewn  that  no  money 
passed.  That  is  the  distinction  between  a  receipt  [783]  and  a  release.]  In  Montefiori 
V.  Montefiwi  (1  W.  Black.  363),  where  a  person  in  order  to  represent  another,  who 
was  engaged  in  a  marriage  treaty,  as  a  man  of  fortune,  gave  him  a  note  for  a  large 
sum  of  money,  as  the  balance  of  accounts  between  them,  whereas  no  such  balance 
existed,  the  note  was  held  good  as  against  the  maker.  Lord  Mansfield,  C.  J.,  there 
said, — "  No  man  shall  set  up  his  own  iniquity  as  a  defence,  any  more  than  a  cause 
of  action."  Robinson  v.  M'Donnel  (2  B.  &  Aid.  134)  shews  that,  though  a  transaction 
of  this  kind  may  be  void  under  the  13  Eliz.  c.  5,  it  is  nevertheless  binding  on  the 
parties.  In  Doe  d.  Roberts  v,  Roberts  (2  B.  &  Aid.  367)  an  estate  was  conveyed  for 
the  purpose  of  giving  a  colourable  qualification  to  kill  game ;  and  it  was  held  that, 
as  against  the  parties  to  it,  the  conveyance  was  valid  and  sufficient  to  support  an 
ejectment.  The  principle  of  that  decision  is  equally  applicable  to  a  parol  transfer  of 
property,  viz.,  that  no  man  can  be  allowed  to  set  up  his  own  fraud  to  defeat  his  act. 
He  also  referred  to  Jones  v.  Yates  (9  B.  &  C.  532). 

Pollock.  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  A  large 
portion  of  the  argument  in  support  of  it  appears  to  me  to  arise  from  not  distinguish- 
ing between  a  fact  and  the  evidence  of  a  fact.  Where  goods  are  professed  to  be 
transferred  by  deed,  the  deed  actually  transfers  the  property  ;  and,  the  moment  the 
deed  is  executed,  by  law  the  property  ceases  to  be  the  property  of  the  person  who 
has  executed  the  deed,  and  becomes  the  property  of  the  person  in  whose  favour  it 
has  been  executed.  That  is  not  so  with  a  fictitious  invoice,  or  a  receipt  for  money 
which  has  never  been  paid.  The  documents,  no  doubt,  are  evidence  of  a  fact,  but  the 
question  is  whether  they  may  not  be  rebutted  by  evidence  that  there  was  no  sale 
and  no  payment.  I  [784]  consider  that  so  much  of  the  argument  for  the  defendant 
as  is  founded  on  any  supposed  analogy  to  deeds,  altogether  fails.  Then  is  there  any 
established  rule  of  evidence  or  practice  in  the  administration  of  justice,  that,  where 
parol  documents  are  produced  leading  to  one  result,  it  is  not  competent  to  contradict 
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them  and  shew  that  the  real  truth  is  not  that  which  the  documents  import  ?  I  think 
that  there  is  no  such  rule.  With  respect  to  a  receipt  not  under  seal,  there  is  no 
doubt  that  evidence  is  admissible  to  contradict  it,  and  shew  that  no  money  passed. 
In  the  course  of  the  argument,  Mr,  Brett  suggested  the  case  of  a  person  who  gives  a 
receipt  to  another,  to  enable  him  to  shew  that  no  claim  can  be  made  upon  him  by  the 
person  giving  the  receipt,  and  in  that  way  obtains  money.  Such  a  receipt  would  no 
doubt  have  all  the  effect  it  was  intended  to  have  :  as  between  the  person  to  whom  it 
was  given  and  the  person  to  whom  it  was  shewn  it  would  be  conclusive  evidence  of 
payment  though  no  money  was  paid ;  but  as  between  the  former  and  the  person 
giving  the  receipt,  it  might  be  shewn  that  no  money  passed.  What  fell  from  Lord 
Ellenborough  in  the  case  of  Alner  v.  Gewge  (1  Camp.  392),  viz.,  that  a  receipt  in  full, 
where  the  person  who  gave  it  was  under  no  misapprehension  and  can  complain  of  no 
fraud  or  imposition  is  binding  upon  him,  means,  where  the  receipt  in  full  is  given 
as  and  for  a  real  receipt  and  discharge.  I  can  well  understand  that  there  may  be 
cases  where  the  transaction  is  of  such  a  fraudulent  character  that  a  Court  of  justice 
will  not  inquire  about  it ;  for  instance,  if  two  persons  have  committed  a  robbery  and 
proceed  to  divide  the  stolen  goods,  neither  a  Court  of  law  or  equity  would  interfere 
or  recognise  any  agreement  as  to  what  share  each  was  to  have  in  such  a  transaction. 
And  I  can  well  understand  that  there  may  be  cases  falling  short  of  felony  where  a 
similar  [785]  doctrine  would  hold,  on  the  ground  that  the  Court  will  not  entertain 
a  transaction  which  makes  it  necessary  for  them  to  recognise  a  crime.  It  may  be, 
that  the  entire  doctrine  which  Mr.  Brett  contends  for  would  be  applicable  where  it  is 
necessary  for  a  Court  of  law  to  tolerate,  and  as  it  were  encourage,  a  matter  which  in 
itself  constitutes  a  criminal  offence.  But  I  am  by  no  means  prepared  to  carry  that 
doctrine  to  every  possible  transaction  where  imposition  is  practised  by  the  parties. 
In  the  present  case,  it  appears  to  me  that  if  the  doctrine  be  applicable  the  evidence 
ought  not  to  have  been  received  ;  but,  being  received,  the  question  which  the  jury 
have  to  decide  is  what  is  the  truth.  There  is  no  rule,  that  if  evidence  is  before  the 
jury  they  are  bound  to  believe  one  part  and  pay  no  attention  to  another  part ;  on  the 
contrary  if  the  evidence  is  before  them,  the  truth,  whatever  it  is,  ought  to  prevail. 
There  may  even  be  such  a  distinction  as  this,  —that  if  improper  evidence  is  objected 
to  it  is  not  receivable,  but,  if  not  objected  to  and  received,  the  jury  are  to  ascertain 
the  truth  and  the  Court  to  act  on  their  verdict.  Here  the  evidence  was  received  (it 
not  being  objected  to),  and  the  jury  believed  one  part  in  preference  to  another ;  and 
I  think  that  we  are  doing  the  best  justice  by  discharging  this  rule.  I  remember  a 
case  before  Lord  Ellenborough,  where  a  similar  objection  was  taken,  and  the  counsel 
said,  "  the  parties  are  in  pari  delicto."  Lord  Ellenborough  replied  that  it  was  not  a 
case  of  par  delictum  ;  and  I  am  by  no  means  sure  that  a  man  who,  under  the  pressure  of 
distress  and  misfortune,  lends  himself  to  such  a  transaction,  is  in  the  same  delictum  as 
a  man  who  does  so  without  such  motive.  However,  either  according  to  the  distinction 
which  I  have  pointed  out  between  a  crime  which  amounts  to  felony  and  such  a  trans- 
action as  the  present ;  or  upon  the  ground  that  the  evidence  having  been  [786]  received, 
the  Court  must  deal  with  it ;  it  appears  to  me  that  the  rule  ought  to  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  plaintiff  sues  in  trover  :  it  appears 
that  he  was  in  difficulties  and  anxious  to  prevent  his  goods  being  taken  in  execution. 
He  thereupon  proposed  to  the  defendant  to  take  possession  of  the  goods  :  and,  for  the 
purpose  of  creating  a  colourable  title  in  him,  wrote  an  invoice  as  if  it  were  a  real  sale, 
and  gave  a  receipt  as  for  the  price  of  the  goods.  Then,  did  any  property  really  pass 
by  such  a  transaction  1  It  is  clear  that  none  passed,  because  there  was  no  real  sale 
but  only  the  appearance  of  a  sale.  It  is  said  that  the  case  is  the  same  as  that  of  a 
transfer  by  deed,  but  it  is  nothing  of  the  kind ;  because  oh  the  execution  of  a  deed 
the  property  in  the  goods  passes  by  force  of  the  deed  itself.  If  Mr.  Brett's  view  be 
correct,  the  evidence  could  not  have  been  objected  to,  because  the  objection  would 
not  arise  until  after  the  invoice  and  receipt  were  put  in,  and  then  all  the  previous 
evidence  ought  to  have  been  struck  out  of  the  Judge's  notes.  The  evidence  in  sub- 
stance being  given,  the  Judge  was^bound  to  deal  with  it,  and  he  left  it  to  the  jury  to 
say  whether  the  transaction  amounted  to  an  absolute  sale,  or  was  a  mere  scheme  for 
the  purpose  of  protecting  the  goods  against  creditors,  without  any  intention  of  trans- 
ferring the  property  in  them  to  the  defendant.  If  there  was  no  such  intention,  there 
was  nothing  to  divest  the  plaintiff  of  it.  It  is  said  that  a  person  ought  not  to  be 
allowed  to  set  up  his  own  fraud.     But  here  there  was  no  fraud  :  it  was  only  intended 
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to  give  the  defendant  the  power  to  pretend  that  he  was  the  owner  of  the  goods. 
There  is  no  authority  that  such  a  transaction  divests  the  owner  of  his  property  in  the 
goods  and  vests  it  in  a  person  [787]  to  whom  there  has  been  no  transfer  by  deed. 
Several  cases  have  been  cit^d,  and  if  any  one  of  them  was  in  point  we  ought  to  pay 
deference  to  it,  but  none  of  them  seem  to  me  to  have  the  slightest  bearing  on  this 
case  except  that  of  Alner  v.  Geoi-ge  (1  Camp.  392).  The  case  of  Siins  v.  Tuffs  (6  C.  &  P. 
297)  has  been  already  explained :  in  reality  there  was  a  defence  under  leave  and 
licence,  and  what  Parke,  B.,  said  about  fraud  was  not  material.  With  respect  to  the 
case  of  J)e  Metton  v.  De  Mello  (12  East,  234),  if  there  was  any  relation  it  was  that  of 
trustee  and  cestui  que  trust ;  and  it  is  clear  that  a  cestui  que  trust  cannot  maintain 
an  action  at  law  against  his  trustee.  However,  in  Alner  v.  George,  Lord  Ellenborough 
said  that  a  receipt  in  full  was  an  estoppel ;  and  if  that  be  so  there  would  be  an  estoppel 
here.  But  I  apprehend  that  case  is  not  law.  The  distinction  between  a  receipt  and 
a  release  has  been  long  established.  The  fact  of  a  release  must  be  pleaded  and  put 
on  the  record  ;  a  receipt  cannot  be  pleaded  in  answer  to  the  action,  it  is  only  evidence 
on  a  plea  of  payment ;  and  where  a  defendant  is  obliged  to  prove  payment,  a  document 
not  under  seal  is  no  bar  as  against  the  fact  that  no  payment  has  been  made  ;  for  how 
can  a  jury  find  that  payment  was  made  when  it  is  proved  that  none  was  ever  made? 
But,  in  point  of  fact,  that  case  is  directly  overruled  by  Graves  v.  Key  (3  B.  &  Adol. 
313),  where  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  said:  "It  is 
not  necessary  for  us  to  say  what  the  effect  of  these  indorsed  memoranda  of  receipts 
would  be,  supposing  that  it  were  incompetent  for  the  plaintiff  to  contradict  or  explain 
them  by  parol  evidence,  because  it  seems  to  us  that  the  plaintiff  may  by  law  give  such 
contradiction  or  explanation,  and  that  in  this  case  the  parol  evidence  does  satisfactorily 
explain  the  last  memoranda  [788]  made  on  each  security,  and  shews  distinctly  that 
the  balance  was  not  paid."  Lord  Tenterden  goes  on  to  say  "a  receipt  is  an  admission 
only,  and  the  general  rule  is,  that  an  admission,  though  evidence  against  the  person 
who  made  it  and  those  claiming  under  him,  is  not  conclusive  evidence,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  condition."  Therefore  there 
is  a  distinct  statement  of  the  Court  of  King's  Bench  that  Alner  v.  George  is  not  law. 
The  distinction  between  a  receipt  and  a  release  is  this — a  release  annihilates  the  debt, 
but  a  receipt  is  only  evidence  of  payment,  and  if  it  be  proved  that  in  point  of  fact  no 
payment  was  made,  it  cannot  operate  against  such  proof.  Lord  Tenterden  said  that 
a  receipt  is  not  conclusive  evidence  "except  as  to  the  person  who  may  have  been 
induced  by  it  to  alter  his  condition."  Now  if,  in  this  case,  the  defendant  had  been 
induced  to  alter  his  condition  on  the  faith  of  the  invoice  and  receipt,  the  case  would 
have  come  within  that  principle ;  because  if  a  person  hands  to  another  a  document, 
which  on  the  face  of  it  professes  to  be  a  transfer  of  property,  and  that  other  person  is 
thereby  induced  to  alter  his  condition,  it  would  be  a  fraud  to  take  his  property  from 
him.  Moiitefioi-i  v.  Montefiori  (1  W.  Black.  363)  is  a  case  of  that  kind.  There  a  man 
being  about  to  marry,  another  (for  the  purpose,  I  presume,  of  persuading  the  woman 
he  was  about  to  marry  that  he  was  a  person  of  property)  gave  him  a  promissory  note 
for  a  large  sum  of  money  as  the  balance  of  accounts  between  them,  which  balance  he 
acknowledged  to  have  in  his  hands,  when  in  fact  there  was  no  such  balance.  After 
the  marriage  the  maker  claimed  the  note  back  as  given  without  consideration  :  but  he 
was  considered  not  entitled  to  it.  The  case  of  Doe  d.  Roberts  v.  Roberts  (2  B.  &  Aid. 
367)  has  been  answered  by  my  brother  Watson.  There  the  transfer  was  made  for 
the  purpose  of  [789]  effecting  an  object,  viz.,  to  give  the  transferee  a  qualification  to 
kill  game ;  and  he  was  guilty  of  a  breach  of  honour  and  not  of  legal  obligation  in  not 
reconveying  the  land.  With  respect  to  the  other  cases,  it  is  perfectly  true  that  if  an 
act  be  done  the  party  cannot  undo  it  by  reason  of  his  own  fraud ;  but  here  the  act 
was  not  done,  for  the  jury  have  expressly  found  that  there  was  no  sale  at  all,  but 
merely  a  colourable  one.  I  am  of  opinion  that  if  the  Judge  had  rejected  the  evidence 
he  would  have  done  wrong,  and  we  must  have  set  aside  the  verdict ;  and  the  evidence 
being  admitted  he  was  bound  to  take  the  opinion  of  the  jury  upon  it.  For  these 
reasons,  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Watson,  B.  I  am  of  the  same  opinion.  It  is  clear  that  goods  may  be  transferred 
either  by  indenture  or  delivery ;  and  if  either  the  one  mode  or  the  other  had  been 
established  in  this  case,  it  would  have  been  incompetent  to  set  up  as  an  answer  that 
it  was  done  for  fraud  on  third  persons.  Acts  done  may  be  valid  as  between  the  parties 
though   void  as  against  third  parties.     An  assignment   by  deed  for  the  purpose  of 
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defeating  or  delaying  creditors  is  void  as  against  them  by  the  1 3  Eliz.  c.  5,  but  it  is 
perfectly  good  as  between  the  parties.  So,  where  a  person  conveys  land  to  another 
for  the  purpose  of  qualifying  him  to  kill  game,  the  property  passes ;  and  it  is  not  com- 
petent to  set  up  that  the  conveyance  was  merely  to  give  a  qualification.  Again,  the 
case  of  Philpotts  v.  Philpotts  (10  C.  B.  85)  decided  that  where  an  annuity  is  granted  to 
a  person  for  the  mere  purpose  of  qualifying  him  to  vote  for  members  of  parliament 
the  property  passes,  and  the  real  nature  of  the  transaction  cannot  be  set  up  to  defeat 
the  conveyance.  If  it  were  so,  no  property  would  be  secure,  for  instead  of  a  deed 
being  evidence  [790]  of  title,  it  would  be  competent  to  shew  that  no  property  passed 
by  force  of  the  deed.  In  Philpotts  v.  Philpotts,  Jervis,  C.  J.,  said  : — "It  is  to  my  mind 
exceedingly  difficult  to  discover  any  distinction  between  this  case  and  that  of  Doe  d. 
Roberts  v.  Eoberts.  It  may  be,  that  a  deed  may  be  bad  so  far  as  concerns  the  law  of 
parliament,  and  yet,  as  between  the  parties,  it  may  not  be  competent  to  either  to  set 
up  its  invalidity."  There  is  no  law  or  principle  that  when  a  matter  is  done  for  the 
purpose  of  defeating  creditors  it  is  not  to  be  inquired  into ;  and  what  the  jury  have 
here  found  is  not  that  there  was  a  delivery  by  way  of  gift,  but  that  there  was  no 
transfer  whatever  either  by  parol  or  deed.  Observe  the  transaction  :  first,  there  is 
an  invoice.  The  invoice  may  be  evidence  of  a  sale,  but  it  does  not  transfer  the  pro- 
perty. Then  what  was  the  nature  of  the  delivery  :  was  it  an  absolute  delivery  for 
the  purpose  of  transferring  the  property?  Nothing  of  the  kind.  The  jury  have 
arrived  at  that  conclusion  upon  consideration  of  the  whole  transaction.  Suppose  a 
person  says,  "  Take  these  goods  and  keep  them  until  I  can  arrange  with  a  creditor 
who  has  issued  execution  against  me  : "  why  cannot  he  give  evidence  of  the  transaction  1 
But  the  jury  must  decide  what  it  really  was.  It  is  argued  that  if  there  is  any  fraud 
in  the  transaction,  the  parties  cannot  give  evidence  of  it ;  but  there  is  no  case  or  dictum 
for  such  a  proposition.  The  whole  transaction  must  be  looked  to  in  order  to  ascertain 
whether  there  was  a  transfer  in  fact — a  delivery  or  conveyance  by  deed.  None  of 
the  cases  cited  apply  :  my  brother  Martin  has  gone  through  them,  and  in  my  judgment 
has  answered  all  of  them.  It  is  quite  clear  that  the  Judge  would  have  been  wrong  if 
he  had  not  received  the  evidence  and  left  the  case  to  the  jury. 

Channell,  B.  I  agree  that  the  rule  ought  to  be  dis-[791]-charged.  Supposing 
Mr.  Brett  is  substantially  right  in  his  argument,  it  is  immaterial,  in  my  view  of  the 
case,  to  determine  whether  his  proper  course  at  the  trial  was  to  object  to  the  reception 
of  the  evidence,  or,  when  received,  to  apply  to  the  Judge  to  strike  it  out  of  his  notes. 
On  that  point  I  offer  no  opinion.  This  is  an  application  to  enter  a  nonsuit  pursuant 
to  leave  reserved,  and  must  be  understood  with  reference  to  the  finding  of  the  jury — 
at  least  with  reference  to  so  much  as  the  Court  can  give  effect  to ;  and  I  am  of 
opinion  that  the  Court  is  bound  to  give  effect  to  so  much  of  that  finding  as 
shews  that  there  was  no  intention  to  transfer  the  property  to  the  defendant. 
Then  how  stands  the  case  on  the  facts,  which  are  undisputed  1  If  the  defendant  con- 
verted goods  which  were  unquestionably  at  one  time  the  property  of  the  plaintiff,  he 
would  clearly  be  entitled  to  the  verdict  on  the  plea  of  "  not  guilty."  Then  how  is  it 
with  respect  to  the  issue  on  "  not  possessed  "  1  The  goods  were  originally  the  plaintifiF's 
property,  and  the  defendant,  in  order  to  succeed  on  that  issue,  must  shew  that  they 
were  so  transferred  to  himself  as  to  vest  the  property  in  him.  That  is  not  so  here. 
In  order  to  divest  the  property  from  the  plaintiff,  it  was  necessary  for  the  defendant 
to  shew  either  a  transfer  by  gift  or  by  sale.  A  mere  delivery  of  the  goods  would  not 
prevent  the  person  delivering  them  from  explaining  in  what  sense  that  took  place,  so 
as  to  shew  that  there  was  no  intention  of  vesting  the  property.  The  invoice,  receipt, 
and  delivery  of  possession  were  only  evidence  of  a  sale,  though  no  doubt  they  were 
matters  from  which  a  sale  might  be  inferred,  and  which,  unexplained,  would  call  upon 
the  jury  to  find  a  sale.  Then  it  is  said  that  when  a  party  is  setting  up,  not  an  act 
done  and  complete  as  in  the  case  of  a  deed,  but  evidence  of  a  fact,  a  part  of  the 
transaction  only  can  be  looked  at  and  not  [792]  the  whole,  and  that  all  that  part  must  be 
excluded  which  shews  that  the  parties  may  have  been  guilty  of  fraud.  In  my  opinion 
that  is  not  a  correct  view.  The  cases  are  quite  distinguishable.  Siin-s  v.  Tuffs 
(6  C.  &  P.  207)  was  an  action  of  trover  for  the  conversion  of  the  plaintiff's  goods. 
The  only  conversion  was  a  sale  of  the  goods,  and  the  plaintiff  had  been  a  party  to  an 
arrangement  by  which  the  goods  were  sold;  therefore  there  was  a  complete  defence 
on  the  ground  of  leave  and  licence,  and  I  think  that  the  learned  Judge  must  have 
intended  to  decide  it  on  that  ground,  because  he  said  that  if  the  defendant  had  sold 
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any  goods  which  were  not  included  in  the  inventory  under  the  distress,  in  respect  of 
those  goods  the  plaintiff  was  entitled  to  recover.  De  Melton  v.  De  Mellon  (2  Camp. 
420)  is  also  distinguishable :  it  may  be  on  the  ground  stated  by  my  brother  Martin, 
that  the  facts  shewed  the  relation  of  trustee  and  cestui  que  trust,  and  consequently 
no  action  for  money  had  and  received  would  lie.  It  may  also  be  distinguished  on 
the  ground  that  the  rights  of  third  persons  had  intervened  and  those  rights  were 
adjudicated  on.  If  the  cargo  in  reality  belonged  to  the  Portuguese  the  seizure  of  it 
by  the  British  cruiser  was  altogether  wrong ;  if  it  was  not  his  property  the  seizure 
was  right,  and  the  Court  of  Admiralty  would  have  ordered  the  cargo  to  be  delivered 
up  to  the  cruiser.  The  Frenchman  contrived  that  the  Portuguese  should  represent 
the  cargo  as  belonging  to  the  latter,  and  by  means  of  that  fraud  the  Court  of 
Admiralty  decided  against  the  right  of  the  cruiser.  Therefore  the  rights  of  third 
persons  intervening  they  were  expressly  adjudicated  on.  I  have  some  difficulty  in 
reconciling  the  conclusion  at  which  I  have  arrived  with  the  language  imputed  to 
Lord  Ellenborough  in  Alner  v.  George  (1  Camp.  392).  That  decision  may  perhaps 
be  supported  on  [793]  the  ground  suggested  by  the  Lord  Chief  Baron,  or  it  may  be 
that  it  is  overruled  by  Graves  v.  Key  (3  B.  &  Adol.  313);  but,  be  that  as  it  may, 
I  agree  in  thinking  that  this  rule  ought  to  be  discharged. 
-Rule  discharged. 


MiNSHULL  V.  Oakes  AND  ANOTHER.  Jan.  27,  1858. — A  declaration  stated  that,  by 
indenture,  A.  in  consideration  of  the  rents  and  covenants  on  the  part  and  behalf 
of  B ,  his  executors,  administrators  and  assigns,  to  be  paid,  done  and  performed, 
demised  to  B.,  his  executors,  administrators  and  assigns,  a  certain  messuage  and 
lands  for  a  term  of  sixty-three  years  ;  with  liberty  to  B.,  his  executors,  adminis- 
trators and  assigns,  to  make  any  erections  or  buildings  on  any  part  of  the 
premises.  B.  for  himself,  his  heirs,  executors  and  administrators  (not  saying 
assigns),  covenanted  that  he,  his  heirs,  executors,  administrators  or  assigns  would 
pay  the  rent  reserved  ;  and  that  he,  his  executors  or  administrators  would  repair 
the  messuage  and  farm,  outhouses,  barns,  stables  a,nd  all  other  erections  abd 
buildings  which  should  or  might  be  thereafter  erected  during  the  term  on  the 
demised  premises ;  and  the  same  being  so  repaired,  that  B.,  his  executors, 
administrators  and  assigns  would  at  the  end  of  the  term  yield  up.  The  declaration 
then  stated  that  the  interest  of  B.  in  the  demised  premises,  by  assignment,  vested 
in  the  defendants,  and  that  the  plaintiff  became  seised  of  the  reversion,  subject  to 
the  said  term.  First  breach  :  that  the  defendants  did  not  repair  the  messuage,  &c., 
and  other  buildings  which  were  during  the  term  built  on  the  demised  premises. 
Second  breach  :  that  the  defendants  yielded  up  to  the  plaintiff  the  premises  out 
of  repair.  Second  plea :  to  the  breaches,  on  equitable  grounds.  That  while  the 
defendants  were  possessed  of  the  demised  premises,  by  indenture  they  demised 
them  to  the  plaintiff"  for  a  term,  less  by  thirty  days  than  their  own  term :  that 
the  plaintiff  covenanted  to  repair  and  yield  up  in  repair,  the  defendants  finding 
certain  timber  and  iron  work.  The  plea  then  alleged  that  the  want  of  repair 
complained  of  by  the  plaintiff,  was  caused  by  his  default  and  was  a  breach  of  his 
covenant;  and  that  the  defendants  were  ready  to  find  timber  and  iron  work; 
and  that  they  are  entitled  to  recover  from  the  plaintiff  the  same  amount  of 
damages  as  he  sought  to  recover  from  them.  The  plea  concluded  by  offering  to 
set  off  the  damages.  Third  plea :  as  to  not  repairing  and  yielding  up  in  repair 
certain  buildings  erected  on  the  premises  during  the  term  :  That  the  said  build- 
ings were  not  in  being  at  the  time  of  making  the  indenture,  and  were  built  after 
the  commencement  of  the  terra,  and  were  then  entirely  new  erections  and  not 
built  in  the  place  of  anything  standing  on  the  land  at  the  time  of  the  demise. 
On  demurrer  to  these  pleas : — Held  :  First,  that  the  third  plea  was  bad  :  for  as 
the  covenant  was  not  a  covenant  absolutely  to  do  a  new  thing,  but  to  do  some- 
thing conditionally,  viz.,  if  new  buildings  were  erected  on  the  demised  premises 
to  repair  them ;  and,  as  when  built  they  would  be  part  of  the  thing  demised,  the 
assignee  was  bound,  though  not  named. — Secondly,  that  the  second  plea  was  not 
good  as  an  equitable  defence ;  or  as  a  defence  at  law,  in  avoidance  of  circuity  of 
action,  inasmuch  as  the  covenants  were  not  co-extensive,  and  the  damages  could 
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not  be  identical. — Quaere,  whether  a  plea  professedly  on  equitable  grounds  can  be 
held  good  at  common  law. 

[S.  C.  27  L.  J.  Ex.  194;  4  Jur.  (N.  S.)  169.  Referred  to,  Dewar  v.  Goodman,  [1907] 
1  K.  B.  621,  [1908J  1  K.  B.  103  ;  In  re  Robert  Stephenson  &  Company,  Limited,  "19151 
1  Ch.  807.] 

The  declaration  stated,  that  by  an  indenture  dated  the  25th  December  1793,  and 
made  between  Thomas  Ottley  [794]  and  Adam  Ottley  of  the  one  part,  and  John 
Wheeler  of  the  other  part,  after  reciting  that  by  certain  indentures  of  lease  and  release 
therein  described,  and  by  virtue  of  a  common  recovery  suffered  in  the  Court  of 
Common  Pleas  in  pursuance  of  the  said  release,  the  messuage,  farm,  lands  and  heredita- 
ments thereinafter  mentioned  stood  limited  and  conveyed  to  the  said  Thomas  Ottley 
and  his  assigns  for  life,  with  remainder  to  Adam  Ottley  for  his  life,  and  with  divers 
remainders  over :  and  that  in  the  said  release  was  contained  a  proviso  that  it  should 
and  might  be  lawful  for  Thomas  Ottley  and  Adam  Ottley,  and  other  persons  named 
in  the  limitations,  as  and  when  they  should  respectively  be  in  the  possession  of  the 
premises,  by  indenture  to  demise,  lease,  or  grant  the  same,  or  any  part  or  parts 
thereof,  to  any  person  for  any  term  of  years  not  exceeding  99  years  from  the  respective 
times  of  making  such  leases,  subject  to  certain  conditions  &c.  :  It  was  by  the  said 
indentures  witnessed  that  the  said  Thomas  Ottley  and  Adam  Ottley,  in  consideration 
of  the  yearly  rents,  covenants,  &c.,  on  the  part  and  behalf  of  John  Wheeler,  his 
executors,  administrators  and  assigns,  to  be  paid,  done  and  performed,  have,  and  each 
of  them  hath  (according  to  their  respective  estates)  demised,  leased,  set  and  to  farm 
let,  &c.,  unto  the  said  John  Wheeler,  his  executors,  administrators  and  assigns,  all 
that  messuage,  tenement  and  farm,  with  the  lands,  hereditaments  and  appurtenances 
thereunto  belonging,  in  Eardington,  in  the  county  of  Salop,  with  liberty  for  the  said 
John  Wheeler,  his  executors,  administrators  and  assigns,  at  any  time  during  the  con- 
tinuance of  this  demise,  to  make  any  erections  or  buildings  as  they  should  think 
necessary  upon  any  part  of  the  premises  hereby  demised  :  habendum,  to  the  said  John 
Wheeler,  his  executors,  administrators  or  assigns,  from  the  25th  day  of  March  A.D., 
1794,  for  the  term  of  63  years.  [795]  And  in  the  said  indenture  are  contained  certain 
covenants  (that  is  to  say) :  And  the  said  John  Wheeler  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the  said  Thomas  Ottley,  his  heirs 
and  assigns,  in  manner  following  (that  is  to  say):  That  the  said  John  Wheeler,  his 
heirs,  executors,  administrators  or  assigns,  shall  and  will  yearly  pay  to  the  said  Thomas 
Ottley  and  his  assigns,  during  the  term  of  his  natural  life,  and  to  the  person  or  persons 
who  for  the  time  being  shall  be  entitled  to  the  reversion  and  freehold  of  the  said 
premises  expectant  upon  his  decease,  the  yearly  rent  or  sum  of  221.,  on  the  days  and 
times  hereinbefore  limited  for  payment  thereof.  And  also  that  he,  the  said  John 
Wheeler,  his  executors  or  administrators,  shall  and  will,  from  time  to  time,  and  at  all 
times  during  the  continuance  of  this  demise,  at  his  or  their  own  proper  costs  and 
charges,  when  and  as  often  as  occasion  shall  be  or  require,  well  and  sufficiently  repair, 
uphold,  maintain  and  keep  the  said  messuage,  tenement  and  farm,  with  the  outhouses, 
barns,  stables,  and  all  other  erections  and  buildings  whatsoever  which  shall  or  may  be 
hereafter  erected,  built  or  made  during  the  said  term  on  the  said  demised  premises, 
and  also  all  the  gates,  rails,  &c.,  and  the  same  being  so  well  and  sufficiently  repaired, 
upheld,  maintained  and  kept  in  repair  as  aforesaid,  he,  the  said  John  Wheeler,  his 
executors,  administrators  and  assigns,  shall  and  will,  at  the  end  or  other  sooner 
determination  of  the  said  term,  peaceably  and  quietly  leave,  surrender  and  yield  up 
unto  the  person  or  persons  who  shall  then  be  entitled  to  the  freehold  or  inheritance 
of  the  said  premises.  And  by  the  said  indenture  the  premises  therein  described  were 
demised  to  the  said  John  Wheeler,  his  executors,  administrators  and  assigns,  for  the 
said  term  of  63  years,  to  wit  by  appointment  by  virtue  of  the  said  recited  power. 
Averments :  that  John  Wheeler  entered  and  became  pos-[796]-sessed  for  the  said 
term;  and  afterwards,  and  during  the  said  term,  all  the  estate,  term  and  interest 
granted  to  the  said  John  Wheeler  of,  in  and  to  the  said  demised  premises,  by  assign- 
ment thereof  then  made,  came  to  and  legally  vested  in  the  defendants,  whereupon  the 
defendants  then  entered  into  the  demised  premises,  and  then  became  possessed  thereof 
for  the  then  residue  of  the  said  term  :  and  afterwards  and  during  the  said  term  the 
plaintiff  became  and  was  seized  as  of  fee  of  the  reversion  of  and  in  the  said  demised 
premises,  subject  to  the  said  term,  by  assignment  thereof  then  made  to  the  plaintiff, 
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and  continued  so  seized  up  to  and  at  the  expiration  of  the  said  term :  and  afterwards 
and  during  the  said  term,  and  whilst  the  defendants  were  possessed  and  the  plaintiff 
seized  as  aforesaid,  the  defendants  did  not,  from  time  to  time,  and  at  all  times  during 
the  residue  of  the  said  term,  when  and  as  often  as  occasion  required,  well  and 
sufficiently  repair,  uphold,  maintain  and  keep  the  said  messuage,  tenement  and  farm, 
with  the  outhouses  and  other  erections  and  buildings  which  were,  after  the  commence- 
ment of  the  said  term,  erected  during  the  said  term  on  the  said  demised  premises  in 
good  repair :  but,  on  the  contrary,  the  plaintiff"  says  that  the  said  demised  messuage, 
tenement  and  farm  were,  whilst  the  defendants  were  possessed  and  the  plaintiff  seised 
as  aforesaid,  and  during  the  said  term,  by  and  through  the  acts  and  defaults  of  the 
defendants,  out  of  good,  substantial  and  complete  repair ;  that  divers  outhouses, 
buildings,  stables,  &c.  which  were,  after  the  commencement  of  the  said  term  and 
during  the  same,  erected  and  built  upon  the  said  demised  premises  by  persons  for  the 
time  being  possessed  of  the  same  term  before  the  same  became  vested  in  the  defen- 
dants as  aforesaid,  and  by  the  defendants  after  they  became  possessed  as  aforesaid, 
and  which  were  then  respectively  affixed  to  the  [797]  said  demised  land  in  such 
manner  that  the  same  then  became  and  henceforth  hitherto  have  continued  to  be 
respectively  annexed  and  belonging  to  the  freehold  of  the  said  demised  premises,  and 
none  of  which  ever  was  legally  removable  by  the  defendants  or  any  other  tenant 
possessed  of  the  said  term  as  a  tenant's  fixture,  including  a  water  corn  mill,  being  part 
of  such  erections  and  buildings  to  the  said  messuage,  tenement  and  farm  belonging, 
were,  whilst  the  defendants  were  possessed  and  the  plaintiff  seised  as  aforesaid,  and 
during  the  said  term,  by  and  through  the  acts  and  defaults  of  the  defendants,  and  not 
by  or  through  the  exercise  of  any  power  or  authority  contained  in  the  said  lease  or 
granted  thereby,  also  out  of  good  and  substantial  and  complete  repair :  that  at  the 
end  of  the  term,  to  wit  on  the  25th  day  of  March,  1857,  on  which  day  the  said  term 
expired,  the  defendants  yielded  up  to  the  plaintiff  the  said  several  premises  above 
mentioned  out  of  good,  complete  and  substantial  repair  as  aforesaid. 

Second  plea:  As  to  the  money  claimed  in  respect  of  the  alleged  breaches  of 
covenant,  the  defendants  for  defence  on  equitable  grounds,  say  :  That  during  the  term 
granted  by  the  said  lease,  and  whilst  the  defendants  were  possessed  of  and  entitled 
to  the  said  demised  premises  thereunder,  to  wit  on  the  28th  February,  1832,  by  an 
indenture  then  made  between  the  defendants  and  the  plaintiti',  the  defendants  leased 
the  said  demised  premises  to  the  plaintiff,  from  the  25th  March,  1831,  for  26  years, 
less  30  days ;  and  the  plaintiff  thereby  covenanted  with  the  defendants  that  he  would, 
at  all  times  during  the  continuance  of  the  said  demise,  at  his  own  costs  and  charges, 
when  occasion  should  require,  well  and  sufficiently  repair,  uphold,  maintain  and  keep 
in  good  tenautable  repair,  the  said  messuage  or  tenement,  mill,  &c.,  and  outbuildings 
thereby  demised,  and  all  other  erections  or  buildings  which  should  or  might  be  [798] 
thereafter  erected,  built  or  set  up  during  the  said  demise  on  the  said  demised  premises, 
and  the  wheels,  machinery  and  tackle  of  the  said  mill,  &c.  (reasonable  use  and  wear 
of  the  wheels,  machinery  and  tackle  only  excepted),  the  defendants,  at  their  costs  and 
expence,  finding  and  providing  on  the  said  demised  premises  sufficient  rough  timber 
for  the  repair  of  the  mill  and  the  wheels  and  machinery  thereof,  and  also  sufficient 
and  proper  iron  work  or  castings  for  the  repairing  and  replacing  the  wheels  and 
machinery  of  the  mill,  when  and  as  occasion  should  require :  and  the  same  being  so 
well  and  sufficiently  repaired,  upheld,  maintained  and  kept  in  repair  (except  as  afoi-e- 
said),  would  at  the  end  or  sooner  determination  of  the  said  demise  peaceably  and 
quietly  leave,  surrender  and  yield  up  unto  the  defendants,  their  executors,  adminis- 
trators or  assigns.  Averments:  that  the  plaintiff  entered  into  the  said  demised 
premises  under  the  said  lease,  and  was  possessed  thereof  for  the  whole  of  the  said 
term  to  him  thereby  granted,  and  that  the  dilapidations,  defects,  want  of  repair,  and 
supposed  breaches  of  covenant  as  to  which  this  plea  is  pleaded,  were  caused  by  the 
neglect  and  default  of  the  plaintiff  during  the  said  term  so  to  him  thereof  granted, 
and  not  by  the  neglect  and  default  of  the  defendants  or  either  of  them ;  and  were 
dilapidations  which  the  plaintiff  under  and  by  virtue  of  his  said  covenant  was  bound 
to  repair,  and  no  part  thereof  was  caused  by  such  use  or  wear  as  in  the  covenant  is 
excepted ;  and  that  the  defendants  were  at  all  necessary  times  in  that  behalf  ready 
and  willing  to  find  and  provide  rough  timber,  iron  work  and  castings  accord- 
ing to  the  said  covenant  in  that  behalf,  and  were  in  no  default  in  that  or  in  any 
other  respect :  that  they  are  entitled  to  sue  the  plaintiff  for  and  in  respect  of  the  said 
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breaches  of  covenant  in  this  plea,  and  to  recover  from  him  the  same  amount  of  damages 
as  the  amount  of  damages  which  the  plaintiff  seeks  to  recover  [799]  and  is  entitled  to 
recover  from  the  defendants  in  respect  of  the  supposed  breaches  of  covenant  as  to 
which  this  plea  is  pleaded  :  and  that  the  defendants  are  ready  and  willing,  and  hereby 
offer  to  set  off  and  allow  to  the  plaintiff  the  damages  which  they  are  entitled  to  recover 
against  him  against  the  said  damages  which  the  plaintiff  is  entitled  to  recover  against 
them  :  and  that  at  the  time  of  the  alleged  breaches  of  covenant  as  to  which  this  plea 
is  pleaded,  there  was  mutual  credit  between  the  plaintiff  and  the  defendants. 

Third  plea :  As  to  not  repairing  and  not  yielding  up  in  repair  the  water  corn  mill 
and  buildings  erected  on  the  said  demised  premises  during  the  said  term.  That  the 
said  water  corn  mill  and  buildings  were  not,  nor  were  nor  was  any  or  either  of  them, 
or  any  part  thereof,  in  being  at  the  time  of  making  the  said  indenture,  or  at  the  com- 
mencement of  the  said  term,  and  the  same,  and  each  and  every  of  them,  and  every 
part  thereof,  were  and  was  first  erected  and  built  after  making  the  said  demise,  and 
after  the  commencement  of  the  said  term,  and  were  then  entirely  new  erections  and 
buildings,  and  were  not  erected  or  built  in  the  place  of  any  thing  standing  or  being  on 
the  said  demised  land  at  the  time  of  making  the  said  demise,  or  at  the  commencement 
of  the  said  term,  or  at  any  intermediate  time. 

Demurrer  to  both  pleas,  and  joinders  therein. 

Welsby  argued  in  support  of  the  demurrers  in  last  Michaelmas  Term  (Nov.  18 
and  19).  First,  as  to  the  second  plea.  The  defence  is  not  founded  upon  any  equitable 
right  arising  out  of  the  contract  stated  in  the  declaration,  but  upon  a  distinct  covenant, 
from  which  a  legal  claim  arises  which  may  be  enforced  in  a  cross  action  :  Stimson  v. 
i?aZ/(l  H.  &N.  831). 

[800]  As  to  the  third  plea.  The  defendant  covenants  for  himself,  his  heirs, 
executors  and  administrators,  that  he,  his  executors  or  administrators,  shall  repair  the 
messuage,  and  also  the  buildings  thereafter  to  be  erected  on  the  demised  premises.  It 
will  be  contended  that  his  assigns,  not  being  named,  are  not  bound  to  repair  the 
buildings  erected  after  the  commencement  of  the  term.  The  defendant  relies  on  the 
distinction  taken  in  Spencer's  case  (5  Rep.  16  a.),  where  it  is  said:  "If  the  lessee 
covenants  to  repair  the  houses  demised  to  him  during  the  term,  that  is  parcel  of  the 
contract,  and  extends  to  the  support  of  the  thing  demised,  and  therefore  is  quodammodo 
annexed  appurtenant  to  houses,  and  shall  bind  the  assignee  although  he  be  not  bound 
expressly  hy  the  covenant ;  but  in  the  case  at  bar,  the  covenant  (a  covenant  to  build 
a  brick  wall  on  part  of  the  land  demised)  concerns  a  thing  which  was  not  in  esse  at  the 
time  of  the  demise  made,  but  to  be  newly  built  after,  and  therefore  shall  bind  the 
covenantor,  his  executors  or  administrators,  and  not  the  assignee,  for  the  law  will  not 
annex  the  covenant  to  a  thing  which  hath  no  being."  But  this  covenant  extends  to 
the  support  of  the  thing  demised.  It  touches  and  concerns  the  thing  demised,  though 
that  particular  part  of  the  thing  demised  to  which  the  covenant  relates  does  not  come 
into  existence  till  after  the  demise.  [Bramwell,  B.  If  a  lessee  covenants  to  build,  it 
is  prima  facie  in  the  contemplation  of  the  parties  that  he  shall  build  immediately,  and 
the  breach  may  be  complete  before  the  assignment.]  In  Piatt  on  Covenants,  p.  471, 
it  is  said  : — "  The  second  resolution  in  Spencer's  case  takes  a  distinction,  the  good  sense 
of  which  is  not  very  easily  discoverable.  It  was  resolved  that  if  the  covenant  con- 
cerned a  thing  which  was  not  in  esse  at  the  time  of  the  demise  made,  but  to  be  done 
on  the  land  afterwards  (for  instance,  to  build  a  new  wall  on  some  part  of  the  premises 
demised),  the  covenantor,  his  [801]  executors  and  administrators,  would  be  bound, 
but  not  the  assignee  if  he  were  not  named ;  for  the  law  would  not  annex  a  covenant 
to  a  thing  which  had  no  being ;  but  if  the  lessee  had  covenanted  for  himself  and  his 
assigns,  then,  for  as  much  as  it  was  to  be  done  upon  the  land  demised,  it  should  bind 
the  assignee ;  and  the  reason  given  is,  that  although  the  covenant  did  extend  to  a 
thing  to  be  newly  made,  yet  it  was  to  be  made  upon  the  thing  demised  and  the 
assignee  was  to  take  the  benefit  of  it,  and  therefore  he  should  be  bound  by  express 
words:"  citing  Grey  v.  Cuthhertson  (2  Chit.  482).  It  is  singular  that  neither  the 
learned  compiler  nor  the  editors  of  Smith's  Leading  Cases  notice  the  point  as  to  an 
assignee  being  thus  bound  without  being  named.  The  cases  both  before  and  sub- 
sequent to  Spencer' s  case  (5  Rep.  16  a.)  are  in  conflict  with  the  second  resolution  in  that 
case.  In  an  Anonymous  case  in  Moor  (p.  159,  pi.  300),  in  Hilary  Term,  26  Eliz.,  all 
the  Court  agree  that  if  lessee  for  life  covenants  for  himself,  his  executors  and  adminis- 
trators, to  build  a  wall  during  his  term,  and  afterwards  assigns  over  his  estate,  the 
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grantee  of  the  reversion  may  maintain  an  action  of  covenant  against  the  assignee. 
"And  Gawdy  remembered  a  case  which  was  then  lately  adjudged  in  the  Common 
Bench,  where  lessor  for  years  covenanted  in  his  lease  that  at  the  end  of  the  term  he 
would  make  a  new  lease  to  the  lessee  en-  his  assigns,  and  afterwards  granted  over  his 
reversion,  and  at  the  end  of  the  term  the  lessee  brought  covenant  against  the  grantee." 
[Watson,  B.  The  case  in  Moor  is  probably  Spencer's  case.]  In  Smith  v.  Arnold 
(3  Salk.  4),  "  the  case  was  :  lessee  for  life  covenanted  for  himself,  his  executors  and 
administrators,  to  build  an  outhouse  on  the  lands  of  the  lessor,  and  afterwards  the 
lessee  for  life  assigns  his  estate  to  T.  S.  The  question  was,  whether  such  assignee 
[802]  might  be  charged  in  an  action  of  covenant,  if  the  outhouse  was  not  built.  It 
was  insisted  that  he  could  not,  because  the  assignor  had  covenanted  only  for  him- 
self, his  executors  and  administrators,  leaving  out  the  word  'assigns.'  But  adjudged, 
that  the  assignee,  by  the  acceptance  of  the  possession  of  the  lands,  hath  made  himself 
subject  to  all  the  covenants  which  run  with  the  land,  of  which  repairing  is  one, 
building  is  another,  and  to  such  he  is  bound  without  being  named  by  that  special  word 
assignees,  but  not  to  any  collateral  covenants."  According  to  that  case,  the  distinction 
depends,  not  on  the  naming  or  omitting  to  name  the  assignee,  but  on  the  nature  of  the 
covenant — whether  it  concerns  the  land  or  is  merely  collateral.  In  Cockson  v.  Cock  (Cro. 
Jac.  125),  a  covenant  to  build  de  novo  was  treated  as  a  collateral  covenant,  which  did 
not  bind  the  assignee  unless  named ;  while  a  covenant  not  to  plough  was  held  to  bind 
the  assignee,  although  not  named,  because  it  was  for  the  benefit  of  the  estate.  The 
doctrine  that  a  covenant  which  relates  to  the  improvement,  melioration,  or  cultivation 
of  the  estate,  binds  an  assignee  though  not  named,  was  recognised  also  in  Balhj  v. 
Wells  (3  Wils.  25;  S.  C.  Wilmot's  Notes,  341).  In  that  case,  a  lessee  of  tithes 
covenanted  for  himself  and  his  assigns  that  he  would  not  let  any  of  the  farmers  in  the 
parish  have  any  part  of  the  tithes,  and  the  covenant  was  held  to  run  with  the  tithes 
and  bind  the  assignee.  The  decision  proceeded  on  equitable  giounds ;  and  the  reason 
stated  is,  that  the  assignee  ought  "  to  take  the  lease  cum  onere,  for  qui  sentit  commodum 
sentire  debet  et  onus."  Here  the  covenant  is  not  to  do  anything  upon  the  land  de 
novo.  It  contemplates  the  erection  of  other  buildings,  but  does  not  say  whether  by' 
lessor  or  lessee ;  and  it  provides  for  the  keeping  in  repair  and  leaving  in  repair,  which 
could  not  take  effect  until  after  the  assignee  had  received  a  benefit  [803]  from  the 
buildings,  and  therefore  he  ought  to  bear  the  burthen,  though  not  named.  There  is 
nothing  in  Spencer's  case  (5  Rep.  16  a.)  conflicting  with  that  view.  The  true  distinction 
is,  that  if  the  covenant  runs  with  the  land  it  binds  the  assignee,  whether  named  or 
not;  but  if  the  covenant  is  collateral  only  it  does  not  bind  the  assignee,  unless  named. 
The  authorities  as  to  what  covenants  run  with  the  land  are  collected  in  Smith's  Lead. 
Cas.,  vol.  1,  p.  42. 

Atherton  (Field  with  him),  for  the  defendants.  First,  the  second  plea  discloses  a 
good  equitable  defence ;  and  it  also  affords  an  answer  at  law,  on  the  principle  of  avoid- 
ing circuity  of  action.  The  words  "for  defence  on  equitable  grounds  "do  not  prevent 
the  subject-matter  of  the  plea  from  operating  as  a  defence  at  law,  if  in  fact  it  could  be 
so  pleaded.  It  is  a  good  plea  on  equitable  grounds,  because  the  breaches  of  covenant 
to  which  it  is  pleaded  result  from  the  plaintiff's  violation  of  his  covenant  with  the 
defendant  to  keep  the  premises  in  repair.  It  is  true  that  the  damages  are  unliqui- 
dated, but  the  two  claims  are  in  respect  of  the  same  neglect  to  repair.  In  Beasley 
V.  Darcy  (2  Scho.  &  Lef.  403,  note),  the  damages  which  the  tenant  claimed  against 
his  landlord  were  unliquidated.  Lord  Cawdor  v.  Lewis  {\  Y.  &  C.  427)  was  also  a 
case  of  unliquidated  damages.  But,  at  all  events,  the  plea  is  good  at  law  in 
avoidance  of  circuity  of  action.  The  general  doctrine  on  this  subject  was  laid 
down  in  Turner  v.  Davis  {2  Saund.  149)  where  Kelynge,  C.  J.,  said  that  "the  law 
abhors  circuity  of  action."  The  subsequent  authorities  are  collected  in  a  note  to 
that  case  in  2  Wms.  Saund.,  p.  150  b.  There  it  is  said,  "  But  a  cause  of  action  against 
a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circuity  of  action,  when 
the  recovery  in  both  actions  is  not  equal ;  as  [804]  in  waste  it  is  no  bar  that  the 
plaintiff  covenanted  to  repair,  for  in  waste  the  plaintiff  is  entitled  to  recover  treble 
damages,  but  the  defendant  in  his  action  of  covenant  will  only  recover  single  :  Moor, 
23,  pi.  80."  There,  however,  the  damages  must  of  necessity  be  unequal,  because  a 
statutory  provision  gave  one  party  treble  damages.  But  where  the  facts  are  such  that 
the  defendant  can  recover  from  the  plaintiff  as  much  as  the  plaintiff  can  recover  from 
him,  there  is  a  good  defence  in  avoidance  of  circuity  of  action  :  Caiimp  v.  Levy  (11  Q.  B. 
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769).  It  is  said  that  here  the  covenants  are  not  identical,  and  that  the  defendants'  is 
more  onerous  than  that  of  the  plaintiflP;  but  the  plea  alleges  that  the  amount  of 
damage  is  the  same.  That  allegation  must  be  taken  to  be  true,  for  though  the  covenants 
are  not  co-extensive,  the  damages  may  be  eqital  in  amount.  If  the  plaintiff's  damage 
is  greater,  that  fact  may  be  new  assigned.  [Bramwell,  B.,  referred  to  Charles  v.  AUin 
(15  C.  B.  46),  and  Alston  v.  Herring  (11  Exch.  822).]  Those  decisions  proceeded  on 
the  ground  that  the  amount  of  damage  would  not  necessarily  be  the  same  in  both 
actions. 

Secondly,  the  third  plea  is  good.  This  is  not  a  covenant  which  runs  with  the 
land.  It  relates  to  a  thing  not  in  esse  at  the  time  of  the  demise,  but  to  be  done  on 
the  land  afterwards.  The  case,  therefore,  is  within  the  first  resolution  in  Spencer's 
case  (5  Rep.  16  a.),  and  the  assignee,  not  being  named,  is  not  bound.  The  question 
does  not  depend  on  which  party  is  to  do  the  act.  In  Doughty  v.  Bovmian  (11  Q.  B.  444), 
a  lessee  for  himself,  his  executors,  adminstrators  and  assigns,  covenanted  with  the 
lessor  to  build  four  messuages  on  the  land  within  a  specified  time  from  the  date  of  the 
demise,  and  to  pay  rent,  &c.  By  a  subsequent  indenture,  the  [805]  lessee  demised 
the  land  to  the  plaintiff  (the  houses  not  having  been  built),  and  covenanted  with  the 
plaintiff,  that  he,  his  heirs,  executors  or  administrators  (not  adding  assigns),  would  pay 
the  rent  reserved  by  the  former  indenture,  and  perform,  or  effectually  indemnify  the 
plaintifi'  of,  from  and  against  all  the  covenants  therein  contained  on  the  lessee's  or 
assignee's  part  to  be  performed.  The  lessee  afterwards  assigned  to  the  defendants. 
And  it  was  held  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Queen's  Bench),  that  the  covenant  to  the  plaintiff  was  not  such  a  covenant  as  would 
pass  with  the  reversion  of  the  land,  and  bind  assignees  not  named  ;  and  therefore  that 
the  plaintiff  could  not  recover  against  the  defendant  for  not  building  the  wall  or 
indemnifying  the  plaintiff  against  eviction  for  breach  of  the  covenant  to  build.  The 
doctrine  laid  down  in  Spencers  case  (5  Rep.  16)  was  there  recognised  and  acted  on, 
and  has  indeed  never  been  disputed.  He  also  referred  to  Anonymous  (12  Mod.  384, 
case  643). 

Welsby,  in  reply.  The  second  plea  cannot  be  supported  as  an  equitable  defence. 
In  Stimson  v.  Hall  (1  H.  &  N.  831)  Bramwell,  B.,  points  out,  that  in  Beasley  v.  Darcy 
(2  Scho.  &  Lef.  403,  n.)  the  claim  and  cross  claim  originated  in  one  transaction  :  here 
there  is  no  natural  connection  between  the  two  claims.  The  plaintiff's  claim  arises 
out  of  an  indenture  made  anterior  to  the  demise  by  the  defendant  to  him,  and  is  in 
respect  of  a  covenant  which  is  materially  different  from  and  larger  than  the  covenant 
in  that  demise.  There  is  no  authority  that  in  such  case  a  Court  of  equity  would  grant 
a  perpetual  injunction.  Neither  is  the  plea  good  in  avoidance  of  circuity  of  action. 
That  doctrine  only  applies,  either  where  there  would  otherwise  be  a  multiplicity  of 
suits  and  only  the  [806]  same  damages  recovered,  as  in  Dolphin  v.  Haynes  (Show.  Cas. 
Pari.  17) ;  or  where  there  is  a  covenant  not  to  sue,  which  amounts  to  a  release :  Smith 
V.  Mapleback  (1  T.  R.  441) ;  or  where  a  party  has  precluded  himself  from  enforcing  his 
claim  by  having  given  an  indemnity  against  it,  as  in  Connop  v.  Levy  (11  Q.  B.  769). 
It  must  be  an  inability  to  sue  arising  from  the  contract  itself.  In  2  Wms.  Sauud., 
150  a.,  note,  after  referring  to  Johnson  v.  Carre  (1  Lev.  152)  as  an  authority  that  a 
covenant  in  the  same  deed  may  be  pleaded  in  bar  to  avoid  circuity  of  action,  it  is  said, 
"  but  it  is  otherwise  where  the  covenant  is  in  another  deed,  for  the  last  deed  does  not 
take  away  the  effect  of  the  former ;  and  a  subsequent  covenant  cannot  be  pleaded 
in  bar  of  the  former ;  but  the  defendant  must  bring  his  action  upon  the  last 
indenture,  if  he  will  help  himself:  Gawden  v.  Draper  (2  Vent.  217,  218)."  Here  the 
breaches  are  not  the  same,  nor  are  the  damages  identical.  It  is  indeed  so  averred 
in  the  plea;  but  that  cannot  be  true,  for  there  is  a  period  of  thirty  days  to  which 
the  plaintiff's  covenant  does  not  extend ;  and  the  covenants  are  not  co-extensive,  for 
the  plaintiff  is  not  bound  to  repair  at  all  events,  but  only  if  timber  and  iron  work  is 
provided  by  the  defendant. 

As  to  the  third  plea.  In  Doughty  v.  Bowman  {\\  Q.  B.  444)  the  covenant  was 
partly  to  do  a  thing  not  in  esse,  and  therefore  collateral ;  and  partly  to  indemnify,  and 
therefore  personal.  Consequently  the  case  fell  within  the  first,  not  the  second, 
resolution  in  Spencer's  case  (5  Rep.  16  a.). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.     Two  entirely  distinct  questions  arose  [807]  in  this  case.     The 
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declaration  was  on  a  demise  to  the  lessee,  his  executors,  administrators  and  assigns,  in 
consideration  of  the  rents  and  covenants  on  the  part  and  behalf  of  the  lessee  and  his 
assigns  to  be  paid,  done,  and  performed,  of  a  messuage  and  lands,  with  liberty  to  the 
lessee,  his  executors,  administrators  and  assigns,  to  make  any  erections  or  buildings. 
The  lessee  covenanted  for  himself,  his  heirs,  executors  and  administrators  (not  saying 
assigns),  that  he,  his  heirs,  executors,  administrators  or  assigns,  would  pay  rent;"and 
that  he,  his  executors  or  administrators,  would  repair  the  messuage  and  farm,  out- 
houses, barns,  stable,  and  all  other  erections  and  buildings  which  should  or  might  be 
thereafter  erected,  and  all  the  gates,  &c.,  and  the  same  being  so  repaired,  he,  the 
lessee,  his  executors,  administrators,  and  assigns,  at  the  end  of  the  term  would  yield 
up.  There  was  a  breach  alleged,  in  non-repair  and  not  yielding  up  in  repair.  The 
third  plea  was  pleaded  to  a  part  of  this,  viz.,  to  so  much  as  complained  in  respect  of  a 
water  corn  mill,  cottages,  and  other  buildings  erected  and  built  during  the  term,  and 
shewed  that  they  were  buildings  erected  during  the  term,  and  not  erected  in  place 
of  others  previously  existing.  It  was  contended  that  this  plea  was  good  on  the 
authority  of  the  first  resolution  in  Spencer's  case,  the  lessee  not  having  covenanted  for 
his  assigns. 

The  state  of  the  authorities  in  question  seems  as  follows  : — The  proposition,  that 
a  covenant  which  would  run  with  the  land  if  the  as.signee  were  named,  does  not  where 
he  is  not  named  and  the  thing  was  not  in  esse  at  the  time  of  the  making  of  the 
covenant,  is  laid  down  in  Spencer's  case  (5  Rep.  16  a.).  The  same  is  to  be  found  in 
Comyns'  Digest,  Govt.  (C.)  3,  citing  Spencer's  case  and  Jones,  223,  which  however  does 
not  support  the  doctrine.  It  is  not  found  in  Eolle.  It  is  in  Viner's  Abridgement, 
"Covenant"  (L.),  where  how-[808]-ever  Moor,  159,  is  cited  as  establishing  the  same, 
when  in  truth  it  estaV>lished  the  contrary.  It  is  negativel}'  sanctioned  by  the  silence 
of  the  author  and  editors  of  Smith's  Leading  Cases,  and  it  is  cited  in  Doughty  v. 
Bmvmun  (11  Q.  B.  444),  where  however,  with  submission,  it  was  inapplicable.  There 
the  question  was  if  an  assignee  of  the  reversion  was  bound,  which  depends  on 
different  considerations:  1  Wms.  Saunders,  241  d.  In  Shepherd's  Touchstone,  180, 
it  is  thus  put,  "  If  the  lessee  covenant  for  himself,  or  for  himself,  his  executors  or 
administrators  only,  to  build  a  new  house  upon  the  land,  the  assignee  is  not  bound  ;" 
the  editor  adds,  because  he  is  not  named.  In  page  179,  Spencer's  case  is  cited,  but 
the  case  put  is  of  a  new  house.  A  similar  remark  applies  to  Cockson  v.  Cock  (Cro.  Jac. 
125),  where  a  covenant  to  build  de  novo  is  called  collateral.  But  it  may  be  not 
unreasonably  said  that  to  build  a  new  house  does  not  "extend  to  the  support  of  the 
thing  demised."  Indeed  Lord  Coke  thought  it  waste :  Co.  Litt.  53  a.  On  the  other 
hand.  Moor,  p.  159,  pi.  300,  (which  is  evidently  Spencer's  case  though  the  date  is  later), 
gives  the  decision  the  other  way.  The  explanation  may  be,  that  Lord  Coke  is 
reporting  a  variety  of  arguments  and  opinions  expressed,  while  Moor  gives  the 
ultimate  decision.  Smith  v.  Arnold  (3  Salk.  4)  is  directly  contrary :  and  in  Balli/  v. 
Wells  (3  Wils.  25),  the  contrary  is  stated.  Xo  reason  is  given  for  the  alleged  differ- 
ence between  where  the  assignee  is  and  is  not  named ;  on  the  contrary  the  reason 
given  for  binding  in  any  case  an  assignee  not  named,  viz.,  that  he  takes  the  benefit 
and  burthen,  seems  equally  to  apply  to  every  such  case. 

No  doubt,  as  Mr.  Atherton  said,  if  the  law  were  clearly  laid  down  without  con- 
tradiction (as  he  contends  it  is),  it  ought  to  be  abided  by,  though  no  reason  could  be 
given  [809]  for  it.  It  would  not  be  enough,  to  justify  a  departure  from  it,  that  it 
was  without  a  known  reason ;  it  ought  to  be  followed  at  least,  unless  contrary  and 
repugnant  to  other  rules  and  principles.  But  in  deciding  which  of  two  conflicting 
sets  of  authorities  is  correct,  it  is  not  irrelevant  to  look  at  the  reason  of  the  thing. 
No  doubt  the  resolution  in  Spencer's  case  has  been  repeatedly  cited,  or  the  same  thing 
said  as  is  said  there ;  but  that  resolution  is  the  foundation  of  the  opinion ;  it  never 
appears  to  have  been  acted  on ;  on  the  contrary,  Moor,  159,  and  Smith  v.  Aiiwld  are 
decisions  the  other  way.  In  the  present  case  we  think  it  sufficient  to  say,  that  as  the 
covenant  is  not  a  covenant  absolutely  to  do  a  new  thing,  but  to  do  something  con- 
ditionally, viz.,  if  there  are  new  buildings,  to  repair  them ;  as  when  built  they  will  be 
part  of  the  thing  demised,  and  consequently  the  covenant  extends  to  its  support,  and 
as  the  covenant  clearly  binds  the  assignee  to  repair  things  in  esse  at  the  time  of  the 
lease,  so  does  it  also  those  in  posse,  and  consequently  the  assignee  is  bound.  There 
is  only  one  covenant  to  repair ;  if  the  assignee  is  included  as  to  part,  why  not  as  to 
all  1    On  these  grounds  we  think  the  third  plsa  bad. 
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The  second  plea  was  pleaded  to  the  breaches  for  not  repairing  and  yielding  up 
repaired  the  same  premises ;  but  nothing  turns  on  the  time  of  their  erection.  The 
plea  states  that,  while  the  defendants  were  assignees  of  the  demised  premises,  they 
demised  them  to  the  plaintiff  for  a  term  short  by  a  few  days  of  their  own  ;  that  he 
covenanted  to  repair  and  yield  up  in  repair,  the  defendants  finding  certain  timber 
and  iron  work.  The  plea  then  alleges  that  the  want  of  repair  complained  of  by 
the  plaintiff  was  caused  by  his  default,  and  was  a  breach  of  his  covenant,  and  that 
they  the  defendants  were  ready  to  find  timber  and  iron  work,  and  that  they  are 
entitled  to  recover  from  the  plaintiff  the  amount  of  [810]  damages  he  seeks  from 
them.  This  plea  professed  to  be  pleaded  on  equitable  grounds.  But  it  was  urged 
that  it  was  good  at  common  law,  for  avoiding  circuity  of  action.  It  is  not  necessary 
to  say  whether  a  plea  pleaded  professedly  on  equitable  grounds  can  be  held  good  at 
common  law,  for  we  are  of  opinion  this  plea  is  not  good  at  common  law.  Mr.  Atherton 
contended,  and  truly,  that  it  was  alleged  as  a  fact,  and  if  it  could  be  true  must  be 
taken  to  be  true,  that  all  the  non-repair  was  the  plaintiff's  default,  and  that  the 
damages  were  identical.  But  there  is  a  period  of  time  to  which  the  defendants' 
covenant  extends  and  the  plaintiff's  does  not ;  viz.,  the  thirty  days  for  which  their  term 
exceeds  his.  For  these  thirty  days  of  non-repair  and  the  not  yielding  up  the  premises 
repaired  at  the  end  of  them,  the  plaintiff  has  a  cause  of  action,  possibly  of  a  substantial 
character,  certainly  for  nominal  damages.  The  plea  therefore  cannot  be  true ;  that 
the  breach  of  covenant  by  the  defendants  was  caused  by  the  plaintiff,  and  that  the 
defendants  can  recover  from  him  all  he  is  entitled  to  recover  from  them  in  respect 
of  the  same  matter.  Again,  the  defendants  were  bound  to  find  timber  and  iron  work. 
They  do  not  say  none  was  required ;  on  the  contrary,  they  say  they  were  willing  to 
find  it.  The  plaintiff's  covenant  is  less  onerous,  then,  than  the  defendants',  and  the 
statement  that  the  damages  are  identical  cannot  be  true.  The  last  consideration 
shews  also  that  the  plea  is  not  good  as  an  equitable  plea.  We  accordingly  give 
judgment  against  this  plea. 

Judgment  for  the  plaintiff. 

[811]  Edmonds  v.  Eastwood  and  Others.  Jan.  27,  1858. — By  indenture,  a 
piece  of  land  was  demised  with  power  to  the  lessee  to  get  from  the  land,  clay, 
brick  earth,  and  other  materials  for  making  bricks,  and  to  make  the  same  into 
bricks  upon  the  premises,  for  a  term  of  fourteen  years  :  paying  to  the  lessor  the 
yearly  rent  of  171.  10s.  for  surface  rent,  by  quarterly  payments:  also  paying  to 
the  lessor,  for  royalty  or  brick  rent,  the  yearly  sum  of  1001.,  by  four  equal 
quarterly  payments  on  the  same  days  :  and  also  paying  in  respect  of  every 
thousand  bricks  over  and  above  the  first  million  which  should  be  made  on  the 
premises  in  any  one  year,  an  additional  royalty  or  brick  rent  of  2s.,  to  be  paid 
on  the  last  day  of  every  year.  Held,  that  both  the  royalties  or  brick  rents  were 
chargeable  with  income  tax,  and  that  it  was  payable  in  the  first  instance  by  the 
lessee  who  was  entitled  to  deduct  it  from  the  amount  due  to  the  lessor. 

[S.  C.  27  L.  J.  Ex.  209;  6  W.  R.  331.] 

This  was  an  action  to  recover  a  sum  claimed  as  arrears  of  royalties  or  rents,  in 
respect  of  bricks  made  upon  land  held  by  the  defendants  under  demises  from  a  pre- 
decessor in  title  of  the  plaintiff  to  one  Isaac  Parry,  whose  interest  has  come  by  assign- 
ment to  the  defendants.  In  pursuance  of  the  Common  Law  Procedure  Act,  1852,  the 
following  case  was  stated,  without  pleadings,  for  the  opinion  of  this  Court. 

By  indenture  dated  the  25th  March,  1845,  and  made  between  Sir  Edward  Bowyer 
Smyth  of  the  one  part,  and  Isaac  Parry  of  the  other  part,  Sir  Edward  Bowyer  Smyth 
demised  to  Isaac  Parry,  his  executors,  &c.,  a  piece  of  land  containing  seven  acres,  with 
power  to  the  lessee  to  raise,  dig,  and  get,  on  and  from  the  demised  land,  clay,  brick 
earth,  loam,  sand,  and  other  materials  proper  for  the  making  of  bricks,  and  to  make 
the  same  into  bricks  upon  the  said  premises,  for  the  purpose  of  sale  and  to  sell  and 
dispose  of  such  bricks,  and  to  erect  thereon  kilns,  buildings,  and  machines :  To  have, 
hold,  use,  exercise,  and  enjoy  the  said  piece  of  land,  clay,  brick  earth,  loam,  sand, 
powers,  liberties,  &c.,  for  the  term  of  fourteen  years  from  the  date.  And  to  have, 
hold,  take,  and  dispose  of  all  the  clay,  brick  earth,  loam,  sand,  and  other  produce  to 
be  raised  and  gotten  by  the  said  Isaac  Parry,  his  executors,  &c.,  during  the  said  term, 
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subject  to  the  stipulations,  covenants,  and  agreements  in  the  said  indenture  contained 
[812]  for  regulating  the  use  and  employment  of  the  said  clay,  brick  earth,  loam,  sand 
and  other  produce,  and  the  disposition  of  the  bricks  to  be  made  therefrom.  Yielding 
and  paying  during  the  said  term  unto  the  said  Sir  E.  B.  Smyth  the  yearly  rent  of 
171.  10s.  for  surface  rent,  by  quarterly  payments.  And  also  yielding  and  paying  unto 
the  said  Sir  E.  B.  Smyth  for  royalty  or  brick  rent  the  yearly  sum  of  1001.,  clear  of  all 
deductions  except  landlord's  property  or  income  tax,  to  be  paid  by  four  equal  quarterly 
payments  on  the  sam€  quarterly  days  as  the  said  yearly  surface  rent  of  171.  10s.  And 
also  yielding  and  paying  in  respect  of  every  thousand  bricks  over  and  above  the  first 
million  which  should  be  made  on  the  premises,  whether  made  from  the  brick  earth 
dug  from  the  premises  or  from  brick  earth  brought  thereon,  in  any  one  year  of  the 
said  term,  an  additional  royalty  or  brick  rent  of  2s.,  clear  of  all  deductions  except  as 
aforesaid,  to  be  paid  on  the  last  day  of  every  year  of  the  said  term  on  which  the  same 
should  become  payable  except  the  last  year,  in  which  year  the  said  additional  rents 
(if  any)  were  to  be  paid  on  the  last  day  but  one  of  the  said  term. 

The  interest  in  the  term  granted  by  the  said  demise  passed  to  the  defendants,  and 
the  interest  in  the  reversion  belongs  to  the  plaintiff.  The  defendants  have  for  some 
years  past  held  and  occupied  the  demised  premises,  and  used,  exercised  and  enjoyed 
the  several  powers,  liberties  and  privileges  by  the  said  indenture  granted  to  the  lessees  ; 
and  under  and  by  virtue  thereof  have  made  and  manufactured  bricks  thereon  from 
clay  earth  and  sand  dug  and  got  out  of  the  lands.  Bricks  were  made  by  the  defen- 
dants upon  the  premises  demised  from  materials  so  gotten,  during  each  of  the  said 
years,  to  the  amount  of  several  thousands  beyond  the  one  million  in  respect  of  which 
the  royalty  or  brick  rent  of  1001.  was  in  the  said  indenture  reserved,  [813]  and  in 
respect  of  which  such  royalties  and  brick  rents  have  accrued  due  to  the  plaintiff. 

Property  or  income  tax  has  been  from  time  to  time  assessed  and  charged  in  respect 
of  the  said  1001.  royalty  or  brick  rent,  and  upon  the  said  other  royalty  or  brick  rent 
at  the  rate  of  Is.  4d.  in  the  pound,  and  afterwards  and  without  prejudice  to  the 
questions  now  submitted  to  the  Court,  the  defendants  have  paid  the  same  to  the 
Commissioners  of  Inland  Revenue  and  have  paid  to  the  plaintiff  the  amount  of  the 
royalties  or  rents  which  have  accrued  due  under  the  said  demise,  less  the  several  sums 
so  assessed,  charged  and  paid. 

The  plaintiff  has  allowed  the  amount  of  income  or  property  tax  chargeable  upon 
or  payable  in  respect  of  the  surface  rent  of  171.,  but  he  contends  that  such  tax  is  not 
legally  assessable,  chargeable,  or  payable,  as  landlord's  property  or  income  tax,  in 
respect  either  of  the  royalty  or  brick  rent  of  1001.,  or  of  the  said  royalty  of  2s.  for 
every  thousand  bricks  made  over  and  above  the  first  million. 

The  questions  for  the  opinion  of  the  Court  are,  whether  property  or  income  teix 
can  be  properly  assessed  or  charged,  and  upon  whom,  in  respect  of  the  said  royalties 
or  brick  rents,  or  either  and  which  of  them ;  and  if  assessable  or  chargeable,  then, 
whether  the  same  is  landlord's  property  or  income  tax. 

If  the  Court  shall  be  of  opinion^that  income  or  property  tax  is  not  chargeable  upon 
or  payable  either  in  respect  of  the  said  royalty  or  rent  of  1001.,  or  of  the  said  royalty 
or  rent  of  2s.  per  thousand  bricks,  as  landlord's  property  or  income  tax,  and  that  the 
plaintiff  is  not  in  any  way  liable  thereto  or  bound  to  pay  or  allow  any  part  thereof, 
then  judgment  is  to  be  entered  up  for  the  plaintiff  for  the  sum  claimed. 

If  the  Court  shall  be  of  opinion  that  income  or  property  [814]  tax  can  be  properly 
assessed  or  charged  in  respect  of  either  of  the  said  royalties  or  rents  of  1001.  and  2s. 
per  thousand,  but  not  in  respect  of  the  other  of  them,  and  that  the  same  is  landlord's 
property  or  income  tax,  then  judgment  is  to  be  entered  up  for  the  plaintiff,  and  so 
much  of  the  said  sums  as  in  the  opinion  of  the  Court  is  not  landlord's  property  or 
income  tax. 

But  if  the  Court  shall  be  of  opinion  that  income  or  property  tax  can  be  properly 
assessed  and  charged  in  respect  of  both  the  said  classes  of  royalties  or  rents,  and  if 
properly  assessed  and  charged  is  landlord's  property  or  income  tax,  then  judgment  of 
nolle  prosequi  is  to  be  entered. 

Lush  (H.  Lloyd  with  him),  for  the  plaintiff.(a)     The  case  raises  two  questions : 

(a)  The  case  was  argued  in  last  Michaelmas  Term  (Nov.  9)  by  Lush  for  the 
plaintiff  and  Bovill  for  the  defendants,  when  the  Court  took  time  to  consider  their 
judgment.     On  the  24th  of  November,  Bramwell,  B.,  said  that  some  members  of  the 
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first,  whether  the  royalties  or  brick  rents  are  chargeable  with  income  tax ;  and  if  so, 
secondly,  whether  it  is  to  be  paid  by  the  plaintiff  or  the  defendants.  The  5  &  6  Vict. 
c.  35,  s.  1,  imposes  "the  several  rates  and  duties  mentioned  in  the  several  schedules" 
of  that  Act.  These  royalties,  if  assessable  at  all,  are  assessable  under  Schedule  (A.), 
which  says, — "For  all  lands,  tenements  and  hereditaments  or  heritages  in  Great 
Britain  there  shall  be  charged  yearly  in  respect  of  the  property  thereof,  for  every  20s. 
of  the  annual  value  thereof,  the  sum  [815]  of  7d."  The  60th  section  prescribes  certain 
rules  for  assessing  the  duties  under  these  Schedules  : — "  No.  I.  The  annual  value  of 
lands,  tenements,  hereditaments  or  heritages  charged  under  Schedule  (A.)  shall  be 
understood  to  be  the  rent  by  the  year  at  which  the  same  are  let  at  rack  rent,  &c. : 
which  rule  shall  be  construed  to  extend  to  all  lands,  tenements  and  hereditaments  or 
heritages  capable  of  actual  occupation,  of  whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value,  except  the  properties  mentioned  in  No.  11. 
and  No.  III.  of  this  Schedule."  These  royalties  are  not  rent  within  the  meaning  of 
that  schedule,  but  profits  which  the  landlord  makes  by  the  sale  of  a  portion  of  the 
land  itself.  Rent  is  something  paid  for  the  use  of  the  land.  [Pollock,  C.  B.  In 
every  demise  of  land,  whether  of  the  surface  or  beneath,  the  landlord  grants  not  merely 
the  use  of  the  land  but  sells  a  portion  of  the  land  itself.  No  grass  or  corn  can  grow 
without  taking  some  of  the  silex  of  the  earth  which  forms  part  of  the  land.  If  what 
is  taken  is  considerable,  as  in  the  case  of  a  marble  quarry  or  a  copper  or  coal  mine, 
special  provision  is  made  for  it  in  this  act  of  parliament.  In  the  case  of  brick  earth, 
the  value  of  that  which  is  taken  from  the  coi-pus  of  the  land  is  so  inconsiderable  with 
reference  to  the  value  of  the  article  manufactured  from  it,  that  it  seems  to  me,  the  Act 
having  made  no  provision  for  brick  earth,  the  qiiestion  is,  to  which  of  the  schedules  it 
is  to  be  referred.  Martin,  B.  Is  it  not  within  Rule  6  of  No.  II.  l]  That  rule  is, — 
"Of  all  other  profits  arising  from  lands,  tenements,  hereditaments,  or  heritages  not 
in  the  actual  possession  or  occupation  of  the  party  to  be  charged,  and  not  before 
enumerated ; "  and  they  are  "  to  be  charged  on  the  receivers  of  such  profits  or  the 
persons  entitled  thereto."  That  means  contingent  or  varying  profits  ;  and  if  this  case 
falls  within  that  rule,  the  duty  is  not  to  be  assessed  on  the  [816]  plaintiff  but  on  the 
defendants.  It  falls,  however,  within  the  Third  Rule  of  "  No.  III.  Rules  for  estimating 
the  lands,  tenements,  hereditaments,  or  heritages  hereinafter  mentioned  which  are  not 
to  be  charged  according  to  the  preceding  general  rule."  The  third  rule  relates  to 
"iron  works,  gas  works,  salt  springs  or  works,  alum  mines  or  works,  water  works,  &c., 
and  other  concerns  of  the  like  nature,  from  or  arising  out  of  any  lands,  tenements, 
hereditaments  or  heritages,"  &c.  "  The  duty  to  be  charged  on  the  person,  &c.,  carrying 
on  the  concern,  &c.,  or  being  in  the  receipt  of  the  profits  thereof,  on  the  amount  of  the 
produce  or  value  thereof,  and  before  paying,  rendering,  or  distributing  the  produce  or 
the  value,  either  between  the  different  persons,  &e.,  engaged  in  the  concern,  or  to  the 
owner  of  the  soil  or  property,  or  to  any  creditor  or  other  person  whatever  having  a 
claim  on  or  out  of  the  said  profits ;  and  all  such  persons,  &c.,  shall  allow  out  of  such 
produce  or  value  a  proportionate  deduction  of  the  duty  so  charged,  and  the  said  charge 
shall  be  made  on  the  said  profits  exclusively  of  any  lands  used  or  occupied  in  or  about 
the  concern."  A  brick-field  is  a  concern  arising  out  of  land,  within  that  rule ;  the 
brick-maker  is  to  be  assessed  in  respect  of  the  profit  of  his  trade  of  brick-making,  and 
there  is  to  be  a  separate  assessment  on  the  landlord,  under  Rule  I.,  in  respect  of  the 
land.  [Martin,  B.  The  duty  is  to  be  charged  on  the  persons  carrying  on  the  concern, 
on  the  amount  of  the  produce  or  value,  and  before  paying  or  distributing  it,  either  to 
the  persons  carrying  on  the  concern,  or  to  the  owner  of  the  soil,  or  to  any  creditor,  or 
any  person  whatever  having  a  claim  to  the  profits ;  and  all  such  persons  are  to  allow 
out  of  the  produce  or  value  a  proportionate  deduction  of  the  duty  so  charged ;  and 
the  charge  is  to  be  made  on  the  profits  exclusively  of  the  lands  used  or  occupied  in  or 
about  the  concern.  Therefore,  in  [817J  the  first  place,  the  clear  net  profits  must  be 
ascertained,  and  the  duty  paid  on  that  by  the  persons  carrying  on  the  concern ;  and 

Court  had  entertained  a  doubt  whether,  assuming  the  case  to  be  within  Schedule  (A.), 
No.  III.,  Third  Rule,  the  proper  mode  of  assessment  was  not  to  assess  the  brick  rents 
separately,  but  to  assess  the  entire  profits  of  the  brick-making  business,  and  then  to 
deduct  a  proportionate  part  of  the  income  tax  from  the  amount  of  the  brick  rents : 
and  as  that  point  had  not  been  adverted  to  by  the  counsel,  the  Court  were  desirous 
that  the  case  should  be  re-argued. 
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then  all  persons,  including  the  owner  of  the  soil,  are  to  allow  out  of  the  profits  a 
deduction  of  the  duty.]  In  that  case  the  land  would  he  assessed  twice  over.  "All 
such  persons  "  means  the  persons  engaged  or  carrying  on  the  concern.  The  duty  is  to 
be  deducted  as  between  themselves,  and  it  is  to  be  charged  before  paying  them  or  the 
owner  of  the  soil  or  any  creditor.  Schedule  (D.)  is  expressly  applicable  to  profits 
made  by  trade. 

Bovill  (Rochfort  Clarke  with  him),  for  the  defendants.  These  brick  rents  are 
properly  assessed  and  the  duty  is  payable  by  the  plaintiff.  The  title  of  the  Act  shews 
that  its  object  was  to  impose  a  duty  on  profits  arising  from  every  description  of 
property.  Schedules  (A.),  (B.)  and  (C.)  having  particularised  certain  properties, 
Schedule  (D.)  imposes  the  tax  on  profits  from  any  kind  of  property.  By  section  100, 
the  duties  mentioned  in  Schedule  (D.)  "shall  extend  to  every  description  of  property 
or  profits  which  shall  not  be  contained  in  either  of  the  Schedules  (A.),  (B.)  or  (C.),"  &c., 
and  shall  be  paid  by  the  person  receiving  the  same.  So,  that  if  this  case  is  not  within 
either  of  the  three  first  Schedules,  it  is  within  Schedule  (D.).  The  60th  section  prescribes 
certain  rules  for  assessing  the  duty  under  Schedule  (A.).  No.  I.  relates  to  land  let  at 
a  rack-rent;  and  it  excludes  the  cases  within  No.  II.  and  No.  III.  This  case  is  not 
within  No.  I.  No.  II.  relates  to  cases  where  there  is  no  occupation  by  permission  of 
a  landlord,  but  where  a  person,  in  the  relation  of  landlord,  is  entitled  to  profits  arising 
from  the  land,  as  tithes,  dues,  fines,  heriots,  &c.  The  Sixth  Rule  means  "all  other 
profits  ejusdem  generis."  Though  these  profits  are  not  strictly  rent,  yet  they  arise 
out  of  and  are  connected  with  the  land.  No.  III.  [818]  relates  to  cases  where  the 
land  is  not  simply  let  at  a  rack-rent,  but  where  the  profits  arise  from  the  conversion  of 
the  soil  itself,  as  in  the  case  of  a  mine ;  or  from  altering  the  character  of  the  land,  by 
the  construction  of  canals,  navigations,  iron  works,  &c.  By  the  Ninth  Rule  of  No.  IV., 
the  occupier  of  any  lands,  being  tenant  and  paying  the  duties,  shall  deduct  the  same 
from  his  rent.  By  section  63,  the  duties  under  Schedule  (B.)  are  to  be  charged  in 
addition  to  the  duties  under  Schedule  (A.),  with  certain  exceptions.  By  ISo.  X., 
Fourth  Rule,  express  provision  is  made  for  cases  where  the  amount  of  rent  reserved  on 
lands  depends  on  produce.     He  also  referred  to  section  190,  Schedule  (G.),  I.,  XVII. 

Lush  replied. 

Pollock,  C.  B.  We  are  all  of  opinion  that  our  judgment  ought  to  be  in  favour 
of  the  defendants,  on  the  ground  that  the  royalties  or  brick  rents  mentioned  in  the 
case  are  subject  to  income  tax,  and  that  the  plaintiff  is  liable  to  pay  it.  I  entertain 
considerable  doubt — indeed  more  than  a  doubt— whether  brick  fields  are  to  be  treated 
as  coal  mines  or  salt  works,  or  any  of  those  matters  specifically  mentioned  in  the  Rules 
to  Schedule  (A.),  No.  III.,  where  the  rent  is  substantially  paid  for  the  use  of  the  corpus 
of  the  land — for  taking  it  away  and  converting  it  to  a  particular  use.  My  opinion  is 
that  the  case  of  a  brick  field  was  not  intended  to  be  included  within  No.  III.  With 
the  public  notoriety  that  property  of  that  description  exists  to  a  great  extent,  especially 
in  the  neighbourhood  of  London,  it  seems  almost  impossible,  if  it  was  intended  to 
include  it,  that  it  should  not  have  been  inserted  by  name  in  the  same  category  as  coal 
mines  or  salt  works.  But  I  agree  with  what  has  fallen  from  my  brother  Martin  in 
[819]  the  course  of  the  argument;  and  even  if  this  case  were  within  No.  III.  of 
Schedule  (A.),  I  should  come  to  the  same  conclusion.  I  think  that  the  1001.  a  year 
which  Mr.  Lush  contended  must,  from  the  nature  of  things,  be  considered  a  royalty, 
is  not  so,  but  is  a  rent  properly  so  called.  In  reality  all  rent  includes  the  privilege 
of  converting  some  part  of  the  soil  into  that  which  is  the  produce  of  the  land.  Even 
in  the  humblest  use  of  land  for  the  purposes  of  agriculture,  some  small  portion  of  it  is 
carried  away  ;  and  in  the  case  of  land  which  is  so  rich  as  to  be  capable  of  cultivation 
without  manure,  still  more  of  it;  and  considering  that  the  actual  value  of  clay  bears 
so  small  a  proportion  to  the  manufactured  article — differing  altogether  in  that  respect 
from  coal,  salt  or  slate — I  am  confirmed  by  that  in  my  notion  that  it  was  never 
intended  to  be  within  these  other  portions  of  the  Act.  In  the  case  of  a  coal,  salt  or 
slate  mine,  if  the  landlord  refused  to  accept  a  royalty,  but  let  the  land  for  a  yearly 
rent,  could  it  be  contended  that  the  tenant  of  the  mine  would  not  be  entitled  to  deduct 
what  he  paid  to  his  landlord  as  rent?  It  seems  to  me  that  the  landlord  would  stand 
in  precisely  the  same  relation  to  the  tenant  as  if  it  were  agricultural  land.  So  if  the 
landlord  lets  his  land  out  and  out,  either  for  building  or  making  a  dock  or  other 
purposes,  for  a  clear  annual  rent.  Here  the  tenant  agrees  to  pay  1001.  a  year  as  rent, 
and  the  landlord  contemplate?  the  payment  of  the  income  tax,  for  it  is  expressly 
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mentioned  in  the  deed.  For  these  reasons  it  appears  to  me  that,  whether  taken  in 
one  way  or  the  other,  the  result  is  the  same;  though  in  my  judgment  this  is  merely 
a  dry  rent.  I  do  not  think  that  the  case  is  within  those  provisions  of  the  Act  to 
which  Mr.  Lush  has  directed  our  attention,  such  as  salt  works,  quarries,  slate  quarries, 
and  other  works  of  that  sort. 

[820]  Martin,  B.  I  am  of  the  same  opinion.  The  first  section  of  the  5  &  6  Vict, 
c.  35,  grants  to  the  Crown  duties  upon  all  lands  under  Schedule  (A.) ;  upon  occupation 
of  lands  under  Schedule  (B.) ;  upon  the  profits  arising  from  annuities  and  offices  under 
Schedule  (C.) ;  and  under  Schedule  (D.)  "  upon  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  from  any  kind  of  property  whatever."  That  is  an  express 
enactment  that  upon  all  species  of  profits  and  property  duty  shall  be  paid.  Now,  it 
appears,  that  by  this  lease  the  representative  of  Sir  E.  B.  Smyth  is  entitled  to  a  rent 
of  171.  10s.  for  the  surface  of  the  land.  It  is  not  disputed  that  he  must  pay  the  income 
tax  upon  that.  Next,  there  is  to  be  paid  to  him  "for  royalty  or  brick  rent"  the 
yearly  sum  of  1001.  clear  of  all  deductions  (except  landlord's  property  or  income  tax), 
to  be  paid  by  four  equally  quarterly  payments  on  the  same  quarter  days  as  the  said 
yearly  surface  rent  of  171.  10s.  The  first  question  is,  what  is  that  yearly  sumi  It 
is  called  "  royalty  or  brick  rent."  Mr.  Lush  did  not  in  terras  say,  but  he  left  it  to  be 
inferred,  that  this  was  a  royalty  under  the  Fourth  Rule  of  No.  II.  in  Schedule  (A.). 
I  am  clearly  of  opinion  that  is  not  so ;  for  the  rule  is, — "  Of  manors  and  other  royalties, 
including  all  dues  and  other  services ; "  and  I  apprehend  that  the  royalties  there 
mentioned  are  royalties  properly  so  called ;  this  is  nothing  of  the  kind ;  it  is  a  sum  of 
money  aninially  to  be  paid  for  taking  away  a  portion  of  the  soil.  I  do  not  mean  to 
bind  myself  to  an  expression  of  opinion  that  this  1001.  a  year  is  rent  properly  so 
called  ;  but  I  am  inclined  to  think  it  is,  and  that  it  might  be  distrained  for  as  of 
common  right.  The  word  "  royalty  "  is  used  in  leases  of  mines  of  coal  and  minerals, 
and  it  means  a  sum  of  money  to  be  paid  in  respect  of  a  certain  portion  of  the  produce 
of  the  mine  :  it  is  to  be  paid  every  year,  but  is  [821]  uncertain  in  respect  of  the 
quantity  of  coal  or  mineral  got.  It  seems  to  me  that  the  word  "  royalty  "  in  this  lease 
is  not  a  royalty  within  the  Fourth  Rule,  No.  II.,  Schedule  (A.),  but  that  it  means  a 
rent ;  and  though  it  is  not  necessary  to  express  an  opinion  as  to  that,  my  impression 
is,  that  upon  looking  at  the  old  authorities  on  the  subject,  it  will  be  found  to  be  a  rent 
properly  so  called.  It  is  a  certain  sum  payable  annually  by  the  tenant  in  respect  of 
his  occupation  of  the  land ;  and  in  my  opinion  that  is  rent,  according  to  the  definition 
in  the  old  authorities. (a)  That  being  so,  the  1001.  a  year  is  within  the  same  principle 
as  the  171.  10s.:  it  is  a  reservation  of  1171.  10s.  rent,  in  two  sums  of  1001.  and 
171.  10s.  Further,  there  is  an  express  provision  in  the  deed,  that  out  of  the  1001. 
a  year  the  landlord's  income  tax  shall  be  deducted.  An  annual  sum  is  to  be  paid  to 
Sir  E.  B,  Smyth,  and  in  respect  of  that  he  is  liable  to  the  income  tax,  because  it  is  an 
annual  profit  arising  to  him  from  property  in  Great  Britain.  Then,  that  1001.  a  year 
is  to  represent  a  million  bricks ;  and  after  that  number  has  been  made,  he  is  to  be  paid 
for  every  thousand  above  that  an  additional  royalty  or  brick  rent  of  2s.,  clear  of  all 
deductions.  That  is  the  third  head  of  profit ;  and  except  a  million  bricks  be  made 
nothing  arises  out  of  it,  but  if  upwards  of  a  million  bricks  are  made,  then  for  every 
thousand  he  is  entitled  to  2s.,  payable  to  him  in  the  nature  of  rent.  Mr.  Lush  con- 
tended that  this  falls  within  the  Third  Rule  of  No.  III.,  Schedule  (A.).  I  concur  with 
the  Lord  Chief  Baron  that  there  is  considerable  doubt  whether  that  is  so ;  but  assuming 
it  to  be  so,  it  is  clear  that  the  income  tax  is  assessable  and  is  to  be  deducted  from  the 
amount  payable  to  the  landlord.  If  the  Third  Rule  of  No.  III.,  Schedule  (A.),  be 
read  with  reference  to  the  subject-[822]-matter,  viz.,  a  demise  of  a  field  of  brick  earth, 
it  will  be  found  that  it  applies  to  that,  and  is  very  sensible  as  applicable  to  it.  The 
Rule  says, — "  The  duty  in  each  of  the  three  last  rules  to  be  charged  to  the  person, 
corporation,  &c.,  carrying  on  the  concern,"  that  is,  in  this  case,  on  the  defendants  ; 
and  it  is  to  be  "  on  the  amount  of  the  produce  or  value  thereof ; "  and  "  before  paying 
the  produce  or  the  value,  either  between  the  different  persons  or  members  of  the 
corporation,  &c.,  or  to  the  owner  of  the  soil  or  property,  or  to  any  creditor  or  other 
person  whatever  having  a  claim  on  or  out  of  the  said  profits."  Therefore  the  profits 
of  the  concern  are  to  be  taken,  and  no  allowance  is  to  be  made  in  respect  of  that  which 
the  different  members  of  the  partnership  may  be  entitled  to,  or  in  respect  of  the  pay- 

(a)  See  Co.  Litt.  142  a. ;  Com.  Dig.  tit.  Rent  (A.) ;  Gilbert  on  Rent,  p.  30. 
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ment  to  the  owner  of  the  soil  for  anything  he  may  be  entitled  to,  or  in  respect  of  what 
might  be  due  to  a  creditor  whether  as  mortgagee  or  otherwise,  but  the  profits  are  to 
be  taken  independently  of  all  that.  My  present  impression  is,  that  in  taking  the 
account  the  fixed  annual  rent  of  171.  10s.  and  1001.  a  year  ought  not  to  be  included. 
Mr.  Lush  says  that  if  that  construction  be  put  upon  the  rule,  the  landlord  would  pay 
twice  over.  I  doubt  whether  that  is  so.  I  think  that  is  not  what  is  to  be  taken  into 
calculation,  but  only  what  i.s  payable  to  the  owner  of  the  soil  in  respect  of  the  2s.  a 
thousand  beyond  the  million.  All  persons  are  "to  allow  out  of  such  produce  or  value 
a  proportionate  deduction  of  the  duty  so  charged  ; "  that  it,  in  this  case,  in  respect  of 
every  thousand  bricks  beyond  the  million  the  duty  of  7d.  in  the  pound  ought  to  be 
deducted.  So  that,  assuming  that  this  rule  applies,  every  person  will  pay  what  he 
ought :  the  owners  of  the  concern  will  pay  in  respect  of  their  profits,  the  landlord  will 
pay  in  respect  of  the  profits  which  he  derives,  and  each  person  will  bear  his  own 
burthen.  I  have  already  [823]  said  that  it  is  by  no  means  clear  that  this  case  is  within 
that  rule,  but  whether  it  is  or  not,  it  seems  to  me  that  the  duty  is  properly  payable 
by  the  plaintiff"  in  respect  of  this  2s.  a  thousand  beyond  the  million ;  and  that  the 
answer  to  the  questions  submitted  to  us  is,  that  the  defendants  are  entitled  to 
deduct  the  tax. 

Watson,  B.  I  am  of  the  same  opinion.  There  is  a  demise  of  seven  acres  of  land, 
with  power  to  the  lessee  to  take  clay,  brick  earth,  loam,  sand,  and  other  materials  proper 
for  making  bricks,  and  to  make  the  same  into  bricks  upon  the  premises  for  the  purpose 
of  sale.  There  are  three  reservations  :  first,  there  is  a  surface  rent  of  171.  10s.,  then 
there  is  a  royalty  or  brick  rent  of  1001.  a  year,  clear  of  all  deductions  except  land- 
lord's property  or  income  tax,  and  then  for  every  thousand  bricks  above  the  first 
million  an  additional  royalty  or  brick  rent  of  2s.  clear  of  all  deductions,  except  as 
aforesaid.  Then  comes  the  question,  what  are  the  two  first  reservations.  The 
171.  10s.  is  clearly  a  surface  rent:  it  is  a  rent  in  the  strictest  meaning  of  the  term. 
The  next  is  called  a  brick  rent.  The  word  "  rent "  is  a  term  of  art ;  it  means  rent 
properly  so  called,  and  which  may  be  distrained  for  as  of  common  right.  Then  there 
is  a  third  reservation  of  2s.  for  every  thousand  bricks  above  the  first  million.  These 
payments  are  what  the  landlord  derives  from  his  property.  In  construing  the  Act, 
it  is  necessary  to  look  at  the  first  clause  which  gives  the  whole  principle  upon  which 
the  taxation  takes  place.  First,  there  is  Schedule  (A.),  in  respect  of  lands,  tenements, 
and  hereditaments.  Next  is  Schedule  (B.),  in  respect  of  the  occupation  of  lands, 
tenements,  and  hereditaments.  Schedule  (C.)  has  reference  to  profits  arising  from 
annuities,  dividends,  shares,  and  matters  of  that  kind.  Schedule  (D.)  relates  to  the 
annual  profits  or  gains  arising  or  accruing  [824]  to  any  person  "  from  any  kind  of 
property  whatever."  Schedule  (E.)  relates  to  every  public  office  or  employment  of 
profit.  It  is  also  provided  by  Schedule  (D.),  that  the  said  last  mentioned  duties  shall 
extend  to  every  description  of  property  or  profits  which  shall  not  be  contained  in 
either  of  the  Schedules  (A.),  (B.)  or  (C).  I  have  gone  through  the  Act  with  care 
and  cannot  find  any  species  of  property  whatever  which  is  not  charged  with  duty. 
Section  60  points  out  how  the  duty  is  to  be  charged  under  Schedule  (A.).  Rule  No.  I. 
says: — "The  annual  value  of  lands,  &c.,  shall  be  understood  to  be  the  rent  by  the 
year  at  which  the  same  are  let  at  rack  rent,"  &c. ;  and  then  it  says,  "  which  rule  shall 
be  construed  to  extend  to  all  lands,  &c.,  capable  of  actual  occupation  of  whatever 
nature,  and  for  whatever  purpose  occupied  or  enjoyed  and  of  whatever  value,"  &c. 
that  would  apply  to  mines,  quarries,  &c„  or  the  getting  of  clay  whether  for  the 
purpose  of  manufacture  or  not,  in  short  to  all  cases  where  there  is  an  actual  occupa- 
tion. It  then  goes  on  to  say,  "  except  the  properties  mentioned  in  No.  II.  and  No.  III. 
of  this  schedule."  No.  11.  and  III.  mention  tithes,  manors,  quarries,  mines,  iron 
works,  &c.,  which,  but  for  the  exception,  would  be  included  in  Rule  No.  1.  Then, 
supposing  that  a  brick  field  is  not  within  No.  II.  or  III.,  it  is  within  No.  I.,  for  its 
words  are  general,  viz.,  "lands,  &c.,  of  whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,  and  of  whatever  value."  Mr.  Lush  says  that  is  not  so,  because 
the  clay  is  taken  and  the  property  in  some  measure  exhausted ;  whereas  No.  I.  only 
applies  to  what  can  be  raised  upon  the  land  from  year  to  year.  I  do  not  agree  with 
that  interpretation.  Assuming  I  am  right  in  saying  that  this  brick  rent  is  not  within 
No.  II.  or  III.  of  Schedule  (A.),  it  is  a  profit  made  by  the  landlord  out  of  the  place 
by  the  clay  being  got  and  bricks  made.  To  say  that  rent  merely  means  a  reservation 
in  [825]  respect  of  the  cultivation  of  the  surface  of  the  land,  is  not  correct.     It  would 
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be  a  monstrous  construction,  to  hold  that  a  landlord  might  sell  the  whole  of  the 
material  beneath  the  sui'face  and  pay  no  income  tax  in  respect  of  it.  It  seems  to  me 
that  this  land,  being  used  as  a  brick  field  or  for  the  purpose  of  getting  clay,  unless  it 
is  within  No.  II.  or  III.,  is  assessable  upon  the  amount  of  profit  derived  by  the  land- 
lord. That,  I  believe,  is  the  true  interpretation  of  the  Act.  The  first,  second,  and 
third  rules  of  No.  II.  have  no  application  to  this  case.  Then  the  fourth  is  "  of  manors 
and  other  royalties,"  &c. ;  the  fifth  relates  to  fines  on  demise  of  land ;  the  sixth  is 
"  of  all  other  profits  arising  from  lands,  &c.,  not  in  the  actual  possession  or  occupation 
of  the  party  to  be  charged  and  not  before  enumerated."  That  applies  to  something 
which  may  be  the  subject-matter  of  occupation  ;  and  I  do  not  think  that  this  case  is 
within  that  rule.  Then  comes  No.  III.,  of  which  the  First  Rule  is — "  Of  quarries  of 
stone,  slate,  limestone,  or  chalk."  The  Second, — "Of  mines  of  coal,  tin,  lead,  copper, 
mundic,  iron,  and  other  mines."  This  is  not  a  mine,  it  is  more  in  the  nature  of  a 
quarry.  The  Third  Rule  is — "  Of  iron  works,  gas  works,  salt  springs,  or  works,  alum 
mines  or  works,  water  works,"  &c.,  and  "  other  concerns  of  the  like  nature."  These 
latter  words  refer  to  works,  &c.,  of  the  same  kind  as  those  before  mentioned ;  but  the 
digging  clay  and  making  it  into  bricks  is  a  very  difl'erent  matter.  Brick  works  are 
very  common  in  the  suburbs  of  large  towns,  and  it  is  remarkable  that  the  legislature 
has  not  mentioned  them  in  the  Act.  I  agree  with  ray  brother  Martin  that,  with 
respect  to  the  171.  10s.  and  the  1001.  a  year,  the  duty  is  payable  on  those  sums  as 
rent.  It  would  be  a  strange  construction  of  the  Act  to  hold  that  a  person  who  gets 
1171.  10s.  a  year  by  letting  his  land  to  make  bricks  out  of  the  clay,  should  pay  no 
income  tax  because  [826]  the  undertaking  did  not  return  any  profit.  There  is  a 
power  to  charge  the  duty  on  the  occupier,  and  it  is  to  be  deducted  from  the  profits 
payable  to  the  landlord.  My  opinion  therefore  is,  that  the  plaintiff  is  chargeable  in 
respect  of  these  royalties,  that  the  duty  is  payable  in  the  first  instance  by  the  defen- 
dants, and  that  they  are  entitled  to  deduct  it;  and  consequently  judgment  of  nolle 
prosequi  ought  to  be  entered. 

Channell,  B.  I  agree  that  the  defendants  are  entitled  to  judgment  upon  the 
whole  matter  submitted  to  our  consideration.  The  plaintiff  is  owner  of  the  reversion 
of  the  lease  granted  by  Sir  E.  B.  Smyth,  whereby  three  several  payments  were 
reserved;  one  of  171.  10s.,  which  I  will  call  a  surface  rent;  another,  whether  it  is 
called  a  royalty  or  a  rent,  a  fixed  payment  of  1001.  a  year;  and  the  third  a  varying 
payment  of  2s.  for  every  thousand  bricks  made  beyond  a  million.  The  two  substantial 
questions  are  as  to  the  royalty  of  1001.  a  year,  and  the  reservation  of  2s.  a  thousand 
bricks;  and  we  are  to  consider,  first,  whether  an  assessment  can  be  made  at  all  in 
respect  of  them ;  secondly,  whether  it  should  be  so  made  that,  though  chargeable  in 
the  first  instance  on  the  defendants,  they  should  be  entitled  to  deduct  it  from  the 
sums  pa^'^able  by  them  to  the  plaintiff.  I  am  of  opinion  that  the  duty  can  be  assessed 
in  respect  of  these  two  brick  rents,  and  that  the  plaintiflf  is  ultimately  liable  to  pay  it. 
According  to  the  case  of  Daniel  v.  Grade  (6  Q.  B.  145),  a  right  of  distress  would  attach 
in  respect  of  the  2s.  a  thousand  bricks,  provided  more  than  a  million  were  made  in  the 
course  of  the  year.  Then,  by  the  first  clause  of  the  5  &  6  Vict.  c.  35,  duties  are 
imposed  in  respect  of  the  several  matters  defined  in  the  Schedules  (A.),  (B.),  (C),  (D.) 
and  (E.).  Schedule  (A.)  imposes  the  tax  in  respect  of  landed  property  ;  (B.)  in 
respect  of  occupation  ;  [827]  (C.)  in  respect  of  profits  arising  from  annuities,  dividends, 
and  property  of  that  description.  (D.)  has  a  wider  operation,  and  imposes  the  tax  on 
property  not  provided  for  by  the  three  preceding  schedules ;  and  when  I  couple  with 
those  four  schedules.  Schedule  (E.),  I  cannot  doubt  that  the  intention  of  the  legislature 
was  to  include  every  species  of  property.  Then,  are  these  brick  rents  a  species  of 
property  1  They  are  sums  of  money  which  the  landlord,  by  his  contract,  has  a  right 
to  receive,  and  for  which,  if  not  paid  when  due,  he  is  entitled  to  distrain ;  and  if  I 
can  see  clearly  that  the  duty  is  imposed  on  this  property,  I  cannot  avoid  coming  to 
the  conclusion  that  he  is  the  person  who  ought  in  the  result  to  pay  it.  The  rules 
relating  to  Schedule  (A.)  follow  immediately  after  the  60th  section.  The  material 
ones  are  No.  I.,  No.  II.,  and  No.  III.  I  am  of  opinion  that  Rule  No.  I.  would 
include  this  property,  unless  it  is  included  within  No.  II.  or  III. ;  and  if  it  is  in 
No.  I.,  because  it  is  not  in  No.  II.  or  III.,  I  think  that  it  is  assessable  and  that  the 
landlord  must  bear  the  amount  of  the  assessment.  Then,  is  it  within  No.  II.,  so  as 
to  be  taken  out  of  No.  I.  by  force  of  the  exception?  I  am  clearly  of  opinion  that  it 
is  not ;  and  I  adopt  the  view  taken  by  my  brother  Martin  as  to  that.     It  is  said  that 
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it  is  taken  out  of  No.  I.  by  the  Fourth  Rule  of  Ko.  II.,  which  is,— "Of  manors  and 
other  royalties,  including  all  dues  and  other  services,  or  other  casual  profits  (not  being 
rents  or  other  annual  payments  reserved  or  charged),"  &c.  I  interpret  those  words  to 
mean  profits  of  manors,  such  as  fines  on  admission  or  alienation,  heriots,  &c.  Then  it 
is  said  that  this  property  may  be  taken  out  of  No.  I.,  not  by  force  of  No.  II.,  but  by 
force  of  the  Third  Rule  of  No.  III. ;  but  if  so,  I  think  that,  though  the  assessment  is 
to  be  made  under  No.  Ill,  the  same  liability  ultimately  attaches  to  the  landlord.  I 
agree  in  the  construction  which  my  brother  [828]  Martin  has  put  on  the  second  part 
of  the  Third  Rule  of  No.  II.  Therefore,  being  of  opinion  that  if  this  property  is 
within  No.  I.,  it  is  assessable  and  the  landlord  is  ultimately  liable  to  pay  the  tax ; 
being  clearly  of  opinion  that  is  not  within  No.  II. ;  but  having  some  doubt  whether  it 
comes  within  No.  I.  or  No.  III.,  I  think  that  our  judgment  should  be  in  favour  of  the 
defendants  upon  the  whole  matter. 
Judgment  of  nolle  prosequi. 


Rogers  v,  Taylor.  Jan.  26,  1858.— Declaration :  that  the  plaintiff  was  lawfully 
possessed  of  certain  messuages,  belonging  to  and  supporting  which  were  certain 
foundations,  which  by  reason  of  his  possession  of  the  messuages,  the  plaintiff  of 
right  had  enjoyed  and  was  enjoying,  and  still  of  right  ought  to  enjoy  for  the 
support  of  the  said  messuages,  which  foundations  the  plaintiff  was  of  right  entitled 
to  have  supported  by  certain  land  in  which  quarries  were  worked :  that  the 
defendant  negligently  worked  the  quarries  near  to  the  said  messuages,  whereby 
the  foundations  were  weakened  and  the  messuages  fell.  On  motion  in  arrest  of 
judgment.  Held,  that  the  declaration  was  sufficient. — The  plaintiff  in  the  year 
1824  built  a  house  on  certain  .waste,  and  in  the  following  year  obtained  a  grant 
from  the  Crown  of  the  surface,  excepting  mines.  The  house  was  about  thirty 
yards  from  a  quarry.  In  the  year  1840  the  tenant  of  the  owner  of  the  minerals, 
who  claimed  a  right  to  take  the  minerals  without  making  compensation  for 
damage  to  the  surface,  began  to  get  stone  from  under  the  house,  in  consequence 
of  which  and  of  the  blasting  operations  the  house  became  untenantable.  In  1853 
the  defendant  cut  away  certain  supports  which  had  been  left  under  the  house, 
and  the  house  fell  in.  The  Judge  left  the  question  to  the  jury,  who  found  that 
the  plaintiff  had  enjoyed  the  right  of  support  for  his  house  on  the  foundations  on 
which  it  stood  without  interruption  for  twenty  years.  On  motion  for  a  new  trial, 
on  the  ground  that  the  Judge  ought  to  have  told  the  jury  that  the  enjoyment 
was  contentious  and  not  as  of  I'ight.  Held,  that  the  question  was  properly  left 
to  the  jury. — Quaere,  whether,  independently  of  prescription,  the  owner  of  the 
surface  has  not  a  right  to  the  vertical  support  of  the  subjacent  strata,  for  the 
surface  and  for  all  reasonable  buildings  put  upon  it. 

[S.  C.  27  L.  J.  Ex.  173 ;  6  W.  R.  249.     On  demurrer,  1  H.  &  N.  706.     Referred  to, 
Dalfon  V.  Angus,  1881,  6  A.  C.  745.] 

Declaration.  That  before  and  at  the  time  of  the  committing  of  the  grievances,  &c., 
the  plaintiff  was  lawfully  possessed  of  certain  messuages  situate  at  Coed  Poeth, 
belonging  to  and  supporting  which  messuages  were  certain  foundations,  which  by 
reason  of  his  possession  of  the  said  messuages  the  plaintiff  of  right  had  enjoyed,  and 
was  enjoying,  and  still  of  right  ought  to  enjoy  for  the  support  of  the  said  messuages ; 
which  foundations  the  plaintiff  was  of  right  entitled  to  have  supported  by  the  laud  in 
which  the  quarries  hereinafter  mentioned  were  [829]  worked  :  that  the  defendant  on 
divers  days  and  times,  without  the  leave  and  licence  and  against  the  will  of  the 
plaintiff,  so  wrongfully,  negligently  and  improperly,  and  without  leaving  any  proper 
or  efficient  support  in  that  behalf,  worked  certain  quarries  of  the  defendant  near  to 
the  said  messuages;  that  by  reason  of  the  premises  the  foundations  of  the  said 
messuages  became  and  were  greatly  weakened,  injured  and  damaged,  undermined  and 
rendered  unsafe  and  unstable,  and  incapable  of  supporting  the  said  messuages  as  they 
otherwise  would  have  done ;  and  the  said  messuages  cracked  and  sank  in,  and  part 
thereof  fell  down  and  became  and  were  wholly  prostrated,  &c. 

Plea  (inter  alia).  That  the  plaintiff  was  not  possessed  of  the  said  messuages  or  of 
any  part  thereof,  nor  was  the  plaintiff  of  right  entitled  to  the  said  foundations,  or  the 
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support  thereof,  or  to  have  the  same  supported  of  right  by  the  land  in  which  the  said 
quarries  were  worked  as  alleged.     Issue  thereon. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  Denbighshire  Summer  Assizes,  it  was 
proved  that  many  years  ago  the  plaintiff  had  enclosed  a  piece  of  land,  part  of  certain 
wastes  belonging  to  the  Crown,  in  the  parish  of  Wrexham.  He  built  two  cottages 
upon  it  in  1824,  and  in  the  following  year  obtained  a  grant  from  the  Crown  of  the 
land  with  the  cottages  so  built  upon  it,  "  excepting  and  reserving  to  the  King  and  his 
heirs  and  successors  the  mines,  minerals  and  quarries,"  with  free  liberty  to  the  King 
and  his  assigns  to  enter  upon  the  premises,  to  search,  dig  for  and  carry  away  the 
same.  The  property  in  the  quarries  was  vested  in  the  Marquis  of  Westminster  in  fee. 
One  house  was  about  thirty  yards  from  a  quarry  in  which  the  defendant  and  his  pre- 
decessors, tenants  of  the  Marquis  of  Westminster,  had  worked  for  sixty  years.  At 
the  time  the  house  was  built  the  quarry  was  very  little  worked,  but  the  defendant 
about  [830]  the  year  1840  got  stones  from  under  the  land  of  the  plaintiff,  in  conse- 
quence of  which  and  of  the  blasting  operations  the  house  became  untenantable. 
Latterly  the  stable  only  was  used  as  a  place  of  deposit  for  building  materials.  About 
the  year  1853  the  defendant  cut  away  the  supports  of  the  roof  of  the  quarry  under 
the  house,  upon  which  the  walls  cracked  and  the  house  and  stable  eventually  fell  down. 
The  defendant  and  his  witnesses  alleged  that  when  the  tenants  wanted  to  enter  fresh 
ground  for  the  purposes  of  mining,  the  practice  was  to  pare  off  the  soil,  which  was 
stated  to  be  about  six  inches  deep,  and  carry  it  away  before  they  commenced  quarrying, 
and  that  they  never  paid  for  the  surface  damaged.  It  was  said  that  the  defendant 
had  driven  under  the  plaintiff's  land  to  get  the  stone,  which  was  more  expensive  than 
working  from  the  surface,  in  order  not  to  interfere  with  the  plaintiff's  property. 

It  was  contended  by  the  defendant's  counsel  that  though  the  plaintiff  might  have 
a  right  to  support  for  the  surface  in  an  unincumbered  state,  yet,  in  order  to  enable 
him  to  make  out  a  title  to  support  for  his  house,  he  was  bound  to  sheW  an  uninterrupted 
enjoyment  of  the  support  as  of  right  for  more  than  twenty  years ;  and  that  the  plaintiff 
had  failed  to  shew  such  an  enjoyment,  inasmuch  as  it  appeared  that  there  had  been  a 
continuous  succession  of  acts  by  the  owner  of  the  minerals,  hostile  to  and  negativing 
any  right  of  support  for  the  plaintiff's  house  during  the  whole  of  the  twenty  years 
preceding  the  bringing  of  the  action ;  that  there  had  been  only  a  contentious  enjoy- 
ment, and  under  such  circumstances  a  grant  could  not  be  implied.  The  learned  Judge 
told  the  jury  that  he  thought  at  the  end  of  twenty  years  after  the  house  had  been 
built  the  plaintiff  would  have  acquired  a  right  to  support,  unless  in  the  meantime 
something  had  been  done  to  deprive  him  of  it;  and  that  the  jury  must  presume  that 
[831]  the  additional  burden  was  put  upon  the  land  by  the  assent  of  the  owner  of  the 
minerals,  and  a  grant  by  such  owner  of  a  right  of  support.  He  left  it  to  the  jury  to 
say,  whether  the  plaintiff  had  enjoyed  the  support  for  the  foundations  of  his  house  for 
twenty  years.  The  jury  found  that  the  plaintiff  had  enjoyed  the  right  of  support  for 
his  house  on  the  foundations  on  which  it  stood,  without  interruption  for  twenty  years. 

J.  Brown,  in  Michaelmas  Term,  obtained  a  rule  for  a  new  trial,  on  the  ground  that 
the  plaintiff  did  not  prove  any  right  of  support  for  his  foundations  as  alleged  :  that 
the  learned  judge  misdirected  the  jury  as  to  the  effect  of  twenty  years'  enjoyment 
of  support  for  the  foundations  under  the  circumstance  of  the  case  :  that  he  should 
have  told  the  jury  that  no  right  to  support  was  acquired  by  twenty  years'  enjoyment 
under  the  circumstances  of  opposition  and  disturbance  by  the  defendant  and  others 
which  had  appeared  in  evidence  :  or  why  the  judgment  should  not  be  arrested. 

Morgan  Lloyd  appeared  to  shew  cause,  but  the  Court  called  upon 

J.  Brown  to  support  the  rule.  It  is  not  denied  that  the  owner  of  the  surface  of 
land  while  unincumbered,  is  entitled  as  of  common  right  to  the  support  of  the  sub- 
jacent strata  :  Humphries  v.  Brogden  (12  Q.  B.  7.39).  Here  the  Crown  and  its  grantees, 
as  owners  of  the  surface,  are  entitled  to  support  for  it  in  its  unincumbered  state  ;  but 
if  they  build  a  house  upon  it,  they  have  no  right  to  the  extra  support  for  the  house 
until  such  right  is  acquired  either  by  grant  or  prescription.  That  is  the  principle  of 
the  decision  in  IVyait  v.  Harrison  (3  B.  &  Ad.  871),  and  the  distinction  runs  through 
all  the  cases.  It  is  not  necessary  to  deny  that  the  enjoyment  of  support  for  the  house 
as  of  right  would  confer  a  right  to  its  [832]  continuance,  because  the  evidence  in  this 
case  shewed  that  the  support  M'as  not  enjoyed  as  of  right,  but  was  throughout 
contentious ;  and  a  contentious  user  confers  no  right  either  at  common  law  or  under 
Prescription  Act.     [Martin,  B.    Has  not  a  man,  reasonably  using  his  land,  a  right  the 
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to  support  for  if?]  In  the  judgment  in  Humphries  v.  Brogden  (12  Q.  B.  748)  it  is 
observed,  that  the  reason  of  the  decision  in  ffyatt  v.  Harrison  (2  B.  &  Ad.  871)  was, 
that  the  plaintiff  could  not,  by  putting  an  additional  weight  upon  his  land,  render 
unlawful  any  operation  in  the  defendant's  land,  which  before  would  have  caused  no 
damage.  In  Stansell  v.  Jollarcl  (1  Sel.  N.  P.  457,  9th  ed.).  Lord  EUenborough  distin- 
guishes between  the  case  of  a  house  above  twenty  years  old,  and  that  of  one  newly 
built,  with  reference  to  the  right  of  the  ground  on  which  it  is  built  to  lateral  support. 
In  Hide  v.  Thoi-nbarmigh  (2  C.  &  K.  250),  Parke,  B.,  said,  "If  there  was  twenty  years 
enjoyment  by  the  plaintiff  of  the  support  of  the  house  from  the  defendant's  land  and 
it  was  known  that  the  defendant's  land  supported  the  plaintiff's  house,  that  is  sufficient 
to  give  the  plaintiff  the  right  to  that  support."  That  leads  to  the  inference  that  the 
consent  of  the  owner  of  the  servient  tenement  is  material,  and  that  a  contentious  user 
would  not  confer  a  right.  The  law  is  so  laid  down  in  Gale  on  Easements,  p.  121  : — 
"  In  order  that  the  enjoyment,  which  is  the  quasi  possession,  of  an  easement,  may 
confer  a  right  to  it  by  length  of  time,  it  must  have  been  open,  peaceable,  and  'as  of 
right.' ...  It  is  obvious  that  no  inference  of  consent  can  be  drawn,  unless  it  be 
shewn  that  he "  (the  owner  of  the  servient  tenement)  "  was  aware  of  the  user  and 
being  so  aware  made  no  attempt  to  interfere  with  its  exercise.  Still  less  can  such 
consent  be  implied,  but  rather  the  contrary,  where  he  has  contested  the  right  to  the 
user."  The  learned  Judge  ought  therefore  to  have  called  the  attention  of  the  jury 
to  the  question,  [833]  whether  the  support  was  enjoyed  as  of  right,  or  whether  it  was 
contentious.  [Channell,  B.  The  jury  appear,  from  some  source  or  the  other,  to  have 
had  their  attention  drawn  to  the  point.  Pollock,  C.  B.,  referred  to  the  Plasterers' 
Company  v.  TJte  Parish  Clerks'  Company  (6  Exch.  630).]  As  to  the  arrest  of  judgment, 
the  declaration  states  that  the  plaintiff  has  a  right  to  support  for  his  messuages,  &c., 
without  shewing  how  he  has  it.  [Watson,  B.,  referred  to  Jeffries  v.  Williams  (5  Exch. 
792).]  In  that  case  it  appeared  upon  the  declaration  that  the  defendant  was  a  wrong 
doer.  That  is  not  so  here.  In  Hilton  v.  Whitehead  (12  Q.  B.  734)  the  declaration 
was  held  bad  after  verdict,  for  not  stating  the  grounds  upon  which  the  right  to 
support  was  claimed. 

Morgan  Lloyd  was  directed  to  confine  his  argument  to  the  question  as  to  arresting 
the  judgment.  Hilton  v.  Whitehead  (12  Q.  B.  734)  was  decided  before  the  passing 
of  the  Common  Law  Procedure  Act,  1852.  The  form  there  given,  in  the  case  of 
diverting  water  from  a  mill,  alleges  simply,  "that  the  plaintiff  was  possessed  of  a  mill, 
and  by  reason  thereof  was  entitled  to  the  flow  of  a  stream  for  working  the  same." 
The  form  adopted  here  substantially  agrees  with  that  example. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  With 
respect  to  the  application  to  set  aside  the  verdict,  and  for  a  new  trial,  it  seems  to  me 
that  the  learned  Judge  was  right  in  his  direction.  The  jury  negatived  all  the  pleas, 
and  found  that  the  plaintiff  had  been  in  possession  of  the  house  and  had  enjoyed  the 
support  for  his  foundations  as  of  right  and  without  interruption  for  twenty  years,  and 
the  learned  Judge  reports  that  he  is  satisfied  [834]  with  the  finding.  It  is  therefore 
not  necessary  to  say  whether  the  ownership  of  the  surface  of  land  gives  a  right  to  its 
enjoyment  for  all  reasonable  purposes. 

Then,  as  to  the  arrest  of  judgment.  The  declaration  discloses  a  cause  of  action. 
It  states  correctly,  that  the  plaintiff  was  possessed  of  a  house,  and  by  reason  thereof 
was  entitled  to  support  for  it.  It  is  not  necessary  that  it  should  state  more  particularly 
how  the  plaintiff  is  entitled  to  such  support. 

Watson,  B.  I  am  of  the  same  opinion.  First,  as  to  the  application  for  a  new 
trial  on  ground  of  alleged  misdirection.  The  house  had  stood  for  more  than  twenty 
years  on  ground  of  which  the  plaintiff  was  lawfully  possessed  by  giant  from  the  Crown. 
It  does  not  appear  under  what  title  the  Marquis  of  Westminster  and  his  lessees  became 
possessed  of  the  right  of  working  the  mines.  But  it  seems  that  the  defendant  has 
so  worked  the  ground  below  as  to  shake  and  destroy  the  house,  for  which  the  plaintiff 
claims  a  right  to  support.  The  cases  have  gone  far  to  shew  that  there  is  a  distinction 
between  the  right  to  lateral  support,  and  the  right  to  a  vertical  support  by  the  inferior 
strata.  There  is  no  doubt  that  every  landowner  has  a  right  to  the  support  of  the  land 
adjoining  his  own,  but  where  by  building  he  has  placed  an  extra  weight  upon  the  soil, 
he  can  only  acquire  a  right  to  lateral  support  for  such  extra  weight  by  prescription 
or  grant:  Wyatt  v.  Harrimi  (3  B.  &  Adol.  871),  2  Roll.  Abr.  564,  tit.  Trespass  (I.), 
pi.  1.     But  Snmrt  v.  Mmton  (5   E.  &    B.  30),  Humphries  v.  Brogden  (12  Q.  B.  739. 
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See  p.  745),  and  other  cases,  establish  the  general  right  of  the  owner  of  the  surface 
to  support  of  the  subjacent  strata.  And  it  is  to  be  observed  that  in  the  judgment 
of  Lord  Campbell,  in  Humphries  v.  Brogden,  no  allusion  [835]  is  made  to  any  distinc- 
tion between  land  in  its  natural  state  and  land  with  houses  built  upon  it,  so  far  as 
such  right  to  vertical  support  is  concerned.  However  it  is  not  necessary  to  decide 
whether  the  owner  of  the  surface  is  entitled  to  the  support  of  the  subjacent  strata  for 
buildings  put  upon  it  otherwise  than  by  grant  or  prescription ;  because,  here,  the  jury 
have  expressly  found  that  the  plaintiff  had  for  twenty  years  the  uninterrupted  use 
of  foundations  sufficient  to  support  his  house.  Mr.  Brown  contends  that  the  learned 
Judge  did  not  leave  it  to  the  jury  to  say  whether  the  user  was  or  was  not  contentious, 
but  the  terms  of  the  finding  shew  that  the  question  must  have  been  brought  to  their 
notice ;  and  under  these  circumstances  I  have  no  doubt  that  the  direction  was  right. 

Then  as  to  the  arrest  of  judgment.  The  real  meaning  of  the  declaration  is,  that 
the  plaintiff  was  possessed  of  messuages,  and  by  reason  of  that  possession  was  entitled 
to  support  for  them.  That  is  the  substantial  allegation,  and  it  appears  to  be  sufficient 
and  in  accordance  with  the  form  in  the  Common  Law  Procedure  Act,  1852.  Without 
expressing  any  opinion  as  to  the  decision  in  the  case  of  Hilton  v.  Whitehead,  it  is 
sufficient  to  say  that  the  judgment  was  in  fact  not  arrested,  and  in  my  recollection 
declarations  have  been  constantly  drawn  after  forms  substantially  agreeing  with  that 
adopted  here.  I  think  therefore  that  the  judgment  ought  not  to  be  arrested ;  and 
that,  as  to  both  points,  the  rule  ought  to  be  discharged. 

Channell,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  question  of 
support  for  twenty  years  and  upwards  was  in  fact  submitted  to  the  jury.  The 
learned  Judge  read  the  evidence  and  left  the  case  to  the  jury  in  such  a  manner  that, 
according  to  his  report,  the  summing  up  would  seem  to  be  free  from  objection.  It  is 
said  that  [836]  he  might  have  been  more  explicit;  but  it  is  clear  that  the  jury 
appreciated  the  points  of  the  summing  up,  from  the  mode  in  which  they  have  expressed 
themselves  in  their  finding ;  and  if  so,  the  objection  does  not  in  reality  arise. 

Then,  as  to  arresting  the  judgment ;  I  think  the  declaration  good.  In  Hilton  v. 
Whitehead  (12  Q.  B.  734),  which  was  decided  before  the  Common  Law  Procedure  Act, 
1852,  it  was  argued  that  the  right  claimed  was  not  a  possessory  right,  and  the  contest 
was  whether  it  was  or  was  not  possessory.  I  think  that  this  declaration  does  proceed 
on  a  possessory  right.  In  Humphries  v.  Brogden  (12  Q.  B.  739,  748),  the  Court,  in  giving 
judgment  referred  to  the  case  of  Peyton  v.  The  Mayor,  dec,  of  London  (9  B.  &  C.  725), 
where  an  easement  was  claimed,  for  the  support  of  one  building  by  another  which 
could  only  arise  from  a  grant  actual  or  implied ;  and  where  Lord  Tenterden  said  : — 
"  The  declaration  in  this  case  does  not  allege,  as  a  fact,  that  the  plaintiffs  were  entitled 
to  have  their  house  supported  by  the  defendant's  house,  nor  does  it,  in  our  opinion, 
contain  any  allegation  from  which  a  title  to  such  support  can  be  inferred  as  a  matter 
of  law."  The  Court,  after  citing  that  passage,  go  on  to  say  : — "In  the  case  at  bar, 
we  are  of  opinion  that  the  declaration  alleges  facts  from  which  the  law  infers  the  right 
of  support  which  the  plaintiff  claims."  Without  going  through  the  declaration  in  the 
present  case,  I  content  myself  with  saying  that  I  think  it  does  allege  that  the  plaintiff 
was  possessed  of  certain  messuages,  and  by  reason  thereof  entitled  to  the  support  of 
the  substrata :  that  is  a  fact  upon  which  issue  may  be  well  taken  as  to  the  right  to 
support.     Therefore  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Kule  discharged. (c?) 


[837]  MlLLETT  AND  ANOTHER  V.  Browne.  Jan.  29,  1858. — Declaration  against  a 
subscriber  to  a  projected  railway  Company,  on  a  covenant  in  the  subscription 
contract  to  pay  the  expenses  in  the  event  of  an  act  of  parliament  not  being 
obtained.  The  defendant,  who  was  under  terms  of  pleading  issuably,  pleaded 
(inter  alia)  a  plea  setting  out  the  subscription  contract,  which  also  contained  a 
covenant  by  the  subscribers  to  pay  the  amount  of  their  subscriptions  in  such  sums 
and  at  such  places  and  times  as  should  be  required  or  appointed  by  the  Board 
of  Directors.     The  plea  then  averred  that  the  defendant  had  not  been  require,d 

((/)  Partly  i-eported  by  J.  A.  Yonge,  Esq. 
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by  the  Board  of  Directors  to  pay  his  subscription  or  the  expences.     The  plaintiflF 
having  signed  judgment : — Held,  that  the  plea  was  not  issuable. 

[S.  C.  27  L.  J.  Ex.  256.] 

Aspland  had  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the 
judgment  signed  herein  should  not  be  set  aside. 

The  declaration  stated,  that  by  an  indenture  made  between  the  several  persons 
whose  names  and  seals  were  thereunto  respectively  subscribed  and  affixed  in  the 
schedule  thereto,  being  subscribers  to  the  undertaking  thereinafter  mentioned,  of  the 
first  part ;  and  the  plaintiffs  of  the  second  part :  It  was  (amongst  other  things)  witnessed 
that  each  of  the  several  persons  parties  thereto  of  the  first  part,  &c.,  to  the  extent 
only  of  the  sum  or  amount  of  subscription  set  opposite  to  his  name  in  the  said  schedule, 
covenanted  with  the  plaintiffs  that  each  had  subscribed  the  sum  set  opposite  to  his 
name  in  the  said  schedule  for  the  purpose  of  establishing  a  Company  by  the  name  of 
"The  Wicklow  Mineral  Railway,"  and  of  applying  to  parliament  for,  and  endeavouring 
to  obtain  an  Act  to  incorporate  such  Company,  &c.  And  the  several  parties  thereto 
of  the  first  part,  for  themselves  severally,  &c.,  thereby  undertook  and  agreed  with  and 
to  the  plaintiffs  that  in  the  event  of  the  said  application  to  parliament  not  being 
successful,  or  in  the  event  of  the  said  Act  not  being  obtained  in  the  Session  of  1855, 
they  the  said  parties  thereto  of  the  first  part  should  and  would  bear,  pay,  allow 
and  discharge,  all  the  expences  which  should  have  been  incurred,  whether  previously 
to  or  after  the  execution  of  the  said  indenture,  in  or  about  or  with  a  view  to  the 
establishment  or  promotion  of  the  said  undertaking.  Averments  :  That  the  defendant 
was  a  subscriber  to  the  undertaking  for  50001.,  which  sum  was  set  opposite  to  his 
[838]  name  in  the  said  schedule  :  that  application  was  made  to  parliament  for  an  Act 
to  incorporate  the  Company,  but  such  application  was  not  successful,  and  the  Act  was 
not  obtained  at  all :  that  certain  expences  were  incurred  in  endeavouring  to  procure 
the  Act.     Breach  :  Nonpayment  by  the  defendant  of  such  expences. 

The  defendant,  who  was  under  terms  of  pleading  issuably,  pleaded  (inter  alia)  a 
plea  setting  out  the  indenture  verbatim.  The  indenture  contained,  besides  the 
covenant  declared  on,  a  covenant  by  the  parties  of  the  first  part,  with  the  plaintiffs, 
that  they  would  pay  the  full  amount  subscribed  by  them,  "in  such  sums  and  at  such 
place  or  places,  and  at  such  time  or  times  as  shall  from  time  to  time  be  required  or 
appointed  by  the  said  committee  or  Board  of  Directors,  until  the  passing  of  the  said 
Act  to  be  obtained  as  aforesaid ;  and  after  the  passing  thereof,  as  shall  be  required  or 
directed  by  the  said  Act,  or  as  the  directors  or  others  authorised  by  such  Act  shall 
lawfully  direct  or  appoint."  The  indenture  provide'd  that  the  Board  of  Directors 
should  manage  and  dispose  of  the  capital  to  be  raised  and  paid  in  pursuance  of  the 
covenants,  until  other  provisions  should  be  made  by  parliament  in  that  behalf ;  and  that 
the  plaintiffs  should  be  trustees  of  the  covenants  for  the  purposes  and  in  furtherance 
of  the  undertaking.  The  plea  then  averred  that  the  defendant  had  not  been  required 
or  appointed  by  the  Board  of  Directors  to  pay  any  part  of  the  said  subscription  or  to 
bear,  pay,  allow  or  discharge  the  said  expences  or  any  part  thereof. 

The  plaintiff's  having  signed  judgment  on  the  ground  that  this  was  not  an  issuable 
plea,  the  defendant  took  out  a  summons  at  Chambers  to  set  aside  the  judgment,  and, 
on  the  parties  attending  before  the  Judge,  the  matter  was  by  consent  referred  to  the 
Court;  whereupon  the  present  rule  was  obtained,  against  which 

[839]  Bovill  (H.  Lloyd  with  him)  now  shewed  cause.  This  plea  affords  no  answer 
to  the  action.  There  is  an  absolute  covenant  by  the  defendant  and  the  other  sub- 
scribers, that  in  the  event  of  an  act  of  parliament  not  being  obtained  within  a  certain 
period,  they  will  pay  the  expenses  incurred  in  promoting  the  undertaking.  It  is 
sought  to  qualify  that  covenant  by  the  subsequent  covenant  of  the  subscribers  to  pay 
their  subscriptions  in  such  sums  and  at  such  times  and  places  as  the  directors  should 
require  or  appoint.  But  the  two  covenants  are  independent.  The  former  is  applicable 
to  the  case  of  the  undertaking  being  abandoned  ;  the  latter  has  reference  to  the  under- 
taking being  carried  on. 

Aspland,  in  support  of  the  rule.  The  sole  question  is  whether  the  plea  is  issuable. 
The  two  covenants  must  be  construed  together ;  and,  so  reading  them,  there  is  an 
agreement  by  the  defendant  to  pay  towards  the  expences  a  sum  not  exceeding  the 
amount  of  his  subscription,  when  required  by  the  directors.     The  plea  shews  that  the 
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directors,  who  alone  have  authority  to  manage  the  funds,  have  not  required  the 
defendant  to  pay. 

Per  Curiam. (a)  The  plea  is  clearly  not  issuable :  it  is  no  answer  whatever  to 
the  action. 

Rule  absolute  to  set  aside  the  judgment  on  terms,  the  plea  to  be  struck  out. 

[840]  Anne  Manley,  Administratrix  of  Thomas  Manley  v.  The  St.  Helens 
Canal  and  Railway  Company.  Jan.  26,  1858. — Certain  undertakers  of  a 
navigation  being  incorporated  for  the  purpose  of  making  a  canal,  and  empowered  by 
28  Geo.  2,  e.viii.,  to  take  tolls  to  their  own  use  and  behoof;  were  authorized  "to  make 
such  and  so  many  bridges  as  and  where  they  should  think  requisite  and  convenient ; 
and  to  amend,  heighten  or  alter  any  bridges,  and  to  turn  or  alter  any  highways 
in,  through,  upon  or  near  the  rivers,  cuts  or  canals,  as  may  in  any  ways  hinder 
the  navigation  or  passage  thereon."  The  Company  made  a  cut  through  an  ancient 
public  highway  near  St.  Helens,  which  was  then  a  small  village,  and  carried  the 
highway  over  the  cut  so  made  by  a  swivel  bridge.  By  a  subsequent  Act,  1 1  Geo.  4, 
c.  1.,  s.  1,  to  consolidate  and  amend  the  former  Act,  it  was  recited  "that  the 
navigation  cut  or  canal,  and  other  the  works  authorized  to  be  made  by  the  recited 
Act,  have  been  long  since  made  and  completed  ;  and  by  section  48,  the  Company 
were  empowered  to  maintain  the  canal,  bridges,  &c.  By  11  Geo.  4,  c.  1.,  s.  124,  all 
persons  were  to  have  free  liberty  with  boats  to  navigate  the  said  canal  for  the  purpose 
of  conveying  any  goods,  &c.  By  sect.  141,  penalties  were  imposed  on  persons 
leaving  open  drawbridges,  &c.,  after  boats  had  passed.  A  boatman  having  opened 
the  swivel  bridge  to  allow  his  boat  to  pass  through,  a  person  who  wds  coming  along 
the  road  walked  into  the  water  just  as  the  boat  was  coming  up  to  the  biidge,  and 
was  drowned.  It  appeared  that  when  the  bridge  was  open  the  end  of  the  high- 
way abutting  on  the  canal  was  wholly  unfenced.  Two  lamps  had  formerly  been 
kept  burning,  of  which  one  had  been  removed  and  the  other  was  out  of  repair. 
The  jury  found  that  the  deceased  was  drowned  by  reason  of  the  neglect  of 
reasonable  precautions  on  the  part  of  the  canal  Company,  without  any  negligence 
on  his  own  part. — Held :  First,  that  the  defendants  having  a  beneficial  interest 
in  the  tolls  were  liable  to  an  action,  as  any  other  proprietors  of  private  property 
would  be,  for  a  nuisance  arising  from  it. — Secondly,  that  the  bridge  at  the  time 
of  the  accident  was  in  the  possession  of  the  defendants,  and  that  the  action  was 
therefore  properly  brought  against  them  and  not  against  the  boatman. — Quaere, 
whether  the  Company  had  power  to  erect  a  swivel  bridge  to  carry  the  highway, 
intersected  by  their  works,  over  the  canal,  but  assuming  that  they  had  such  power  : 
— Per  Pollock,  C.  B.,  and  Martin,  B.,  the  recital  in  the  11  Geo.  4,  c.  1.,  was  not  a 
legislative  declaration  that  the  bridge  was  sufficient  at  the  time  of  the  passing  of  the 
Act. — Held,  further,  that,  whether  or  not  the  bridge  was  sufficient  at  the  time  it 
was  built,  the  Company  were  bound  to  maintain  a  bridge  sufficient  with  reference 
to  present  state  of  circumstances ;  and  that  the  jury  wei-e  warranted  in  finding 
a  bridge  to  be  insufficient  which,  when  open,  left  an  unfenced  gulf  in  the  highway 
into  which  a  person  passing  along  the  road  without  any  fault  of  his  own  was 
liable  to  fall. — Held  also  that,  under  such  circumstances,  the  representative  of  a 
person  killed  by  falling  into  the  canal  while  passing  along  the  highway  was  entitled, 
under  the  9  &  10  Vict.  c.  93,  to  maintain  an  action  against  the  defendants. 

[S.  C.  27  L.  J.  Ex.  159  ;  6  W.  R.  297.  Explained,  Attmiey-General  v.  Sharpness  New 
Docks  and  Gloucester  ami  Birmingham  Navigation  Company,  [1913]  1  K.  B.  440: 
reversed  [1914]  3  K.  B.  1  :  restored  [1915]  A.  C.  654.] 

The  declaration  stated,  that  the  defendants  being  the  corporation  incorporated 
by  the  11  Geo.  4,  c.  1.,  were  possessed  of  a  certain  canal;  and  under  and  according  to 
the  provisions  of  the  said  Act  maintained  the  canal,  together  with  a  certain  draw- 
bridge for  connecting  the  two  parts  of  a  public  highway,  which  was  intersected 
by  the  canal  (such  bridge  being  of  itself,  when  closed,  a  highway  across  the  canal) ; 
and  the  said  bridge  was  so  maintained  by  the  defendants  as  aforesaid,  in  order,  that 
persons  navigating  the  canal  with  vessels  might  open  the  bridge  to  let  such  vessels 

(a)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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pass  the  bridge,  and  thereby  remove  the  connection  between  [841]  the  two  parts  of 
the  highway,  and  when  their  vessels  had  passed,  might  close  the  bridge  again  across 
the  canal,  so  as  to  connect  the  two  parts  of  the  highway  :  that  the  bridge  and  canal  were 
so  constructed  that,  when  the  bridge  was  opened,  part  of  the  highway  projected  over 
the  water,  so  that  any  passenger  on  the  said  part  of  the  highway,  passing  towards  the 
canal,  if  he  passed  to  and  off  the  end  of  the  said  part  over  the  canal,  would  fall  into  the 
canal ;  the  water  there  being  of  great  depth  :  Yet  the  defendants,  knowing  the  premises, 
in  the  night  time,  when  the  bridge  was  lawfully  opened  by  a  person  navigating  the 
canal,  wrongfully  and  negligently  suffered  the  end  of  the  highway,  where  it  projected 
over  the  canal,  to  be  without  any  fence  or  contrivance  to  prevent  persons  passing  along 
the  highway,  towards  the  canal,  from  passing  off  the  same  into  the  canal,  and  without 
any  light,  watch  or  contrivance,  to  warn  persons,  passing  along  the  highway,  of  the 
disconnection  of  the  highway  caused  by  the  opening  of  the  bridge ;  by  means  whereof 
the  deceased,  who  was  passing  along  the  highway,  passed  to  the  end  of,  and  off  the 
said  part,  and  into  the  canal,  and  was  thereby  drowned. 

Plea.     Not  guilty.     Whereupon  issue  was  joined. 

At  the  trial  before  Channell,  B.,  at  the  last  Liverpool  Summer  Assizes,  it  appeared 
that  the  canal  of  the  defendants  intersected  an  ancient  public  highway,  leading  from 
St.  Helens  to  Blackbrook,  which  existed  as  a  highway  before  the  making  of  the  canal. 
At  the  point  of  intersection  was  a  swivel-bridge,  and  the  way  across  the  bridge  is  part 
of  the  highway.  At  about  8  o'clock  in  the  evening  of  the  22nd  of  October,  the 
deceased,  who  was  passing  along  the  highway  from  St.  Helens  to  Blackbrook,  fell 
into  the  canal,  the  bridge  having  been  opened  to  admit  the  passage  of  a  barge  which 
was  coming  up.  There  had  formerly  been  two  lamps  at  the  point  of  intersection,  but 
the  one  on  the  St.  Helens  [842]  side  of  the  canal  had  been  removed  for  some  years, 
and  the  other  was  out  of  repair.  There  was  no  fence,  and  no  watchman  to  stop 
persons  passing  on  the  highway  when  the  bridge  was  open.  Many  witnesses  stated 
that  the  bridge  was  dangerous,  and  that  they  had  complained  of  the  want  of  lights. 

On  this  evidence  the  defendants'  counsel  contended,  first,  that  the  legislature  had 
authorized  the  Company  to  make  the  bridge  without  imposing  on  them  the  duty  of 
protecting  the  public  against  the  danger  created  by  it.  (a)  [843]  Secondly,  that, 
supposing  any  action  to  be  maintainable,  it  should  have  been  brought  against  the 
boatman.     The  learned   Judge  reserved  leave  to  move  to  enter  a  nonsuit  on  both 

(a)  The  28  Geo.  2,  c.  viii., — "  An  Act  for  making  navigable  the  river  or  brook 
called  Sankey  Brook,  and  the  three  several  branches  thereof,  from  the  river  Mersey 
below  Sankey  Bridges,  up  to  Boardman's  Stone  Bridge  on  the  south  branch,  to 
Gerard's  Bridge  on  the  middle  branch  thereof,  and  to  Penny  Bridge  on  the  north 
branch  thereof,  all  in  the  county  palatine  of  Lancaster;  and  also  for  adjusting  the 
measure  of  coal  to  be  brought  down  the  said  river  or  brook,  and  sold  within  the 
town  of  Liverpool,  in  the  said  county," — empowers  the  Company  "to  build,  erect, 
set  up,  and  make  over  or  in  the  same  river  or  brook,  or  the  three  branches, 
streams,  cuts,  canals,  and  watercourses  aforementioned,  or  upon  the  lands  adjoining 
or  near  to  the  same,  or  any  of  them,  such  and  so  many  bridges,  sluices,  locks,  weirs, 
pens  for  water,  stanks,  dams,  wharfs,  warehouses,  keys,  landing  places,  weigh  beams, 
cranes,  and  other  works,  ways  and  privileges,  as  and  where  they,  the  said  undertakers, 
their  heirs,  assigns,  or  nominees,  shall  think  requisite  and  convenient,  and  from  time 
to  time  to  alter,  repair,  and  amend  the  same ;  .  .  .  and  also  to  amend,  heighten,  or 
alter  any  bridges,  and  to  turn  or  alter  any  highways  in,  through,  upon,  or  near  the 
same  river  or  brook,  branches,  streams,  cuts  or  canals,  as  may  any  ways  hinder  the 
navigation  or  passage  thereon." 

By  sect.  12,  the  undertakers  are  empowered  "to  ask,  demand,  recover  and  take, 
to  and  for  their  own  proper  use  and  behoof,  in  respect  of  their  charges  and  expences, 
for  all  goods,  wares  and  merchandizes  and  commodities  whatsoever,  which  shall  be 
carried  or  conveyed  up  or  down  the  said  river,  &c.,"  certain  tolls. 

The  11  Geo.  4,  c.  1., — "An  Act  to  consolidate  and  amend  the  Acts  relating  to  the 
Sankey  Brook  navigation  in  the  county  of  Lancaster,  and  to  make  a  navigable  canal 
from  the  said  navigation  at  Fidler's  Ferry,  to  communicate  with  the  river  Mersey  at 
Widness  Wharf,  near  Westbank  in  the  township  of  Widness  in  the  said  county," — 
reciting  that,  "  Whereas  the  navigation,  cut  or  canal,  and  other  of  the  vorks 
authorized  to  be  made  by  the  said  recited  Acts,  have  been  long  since  made  and  com- 
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points,  and  directed  the  jury  that,  the  company  being  in  possession  of  the  bridge, 
were  bound  to  take  all  reason-[844]-able  precautions  to  make  it  safe  for  persons 
passing  along  the  road  after  dark ;  and  he  asked  them  whether,  from  want  of  reason- 
able precautions  on  the  part  of  the  defendants,  the  highway  was  dangerous  at  the  time 
when  the  deceased  fell  into  the  canal,  and,  if  so,  whether  the  accident  was  occasioned 
by  the  improper  conduct  of  the  defendants  in  this  respect,  or  whether  any  thing  on 
the  part  of  the  deceased  contributed  to  the  accident.  The  jury  found,  on  both  points, 
against  the  defendants,  and  a  verdict  was  entered  for  the  plaintiff. 

A  rule  having  been  obtained  to  enter  a  nonsuit  accordingly,  and  also  to  arrest  the 
judgment, 

Edward  James  and  Milward  shewed  cause  (Jan.  19).  First,  the  declaration  alleges 
that  the  defendants  were  possessed  of  the  bridge,  and  that  allegation  is  not  traversed. 
Secondly,  the  boatman  was  not  liable.  The  passage  through  the  bridges  by  boatmen 
is  regulated  by  11  Geo.  4,  c.  1.,  ss.  124,  141  (ante,  p.  843).  The  boatman  had  done 
nothing  wrong.  He  had  a  right  to  open  the  bridge  to  enable  his  boat  to  pass 
through  ;  the  boat  had  not  passed,  and  it  did  not  appear  that  the  boatman  had  left 
the  bridge  open  too  long.  Thirdly,  the  defendants  had  no  power  under  their  Act  to 
construct  or  maintain  a  swivel  or  draw-bridge  across  a  public  highway.  If  they  have 
not  such  a  power,  and  any  person  passing  along  the  highway  is  injured  by  reason  of 
their  bridge  being  so  constructed,  they  are  answerable.  A  power  to  "erect,  build, 
set  up  and  make"  over,  or  in  the  rivers,  cuts,  &e.,  "such  and  so  many  bridges  as  and 
where  they  shall  think  requisite  and  convenient"  (28  Geo.  2,  c.  viii.,  s.  ],)  does  not 
enable  them  to  construct  swivel  or  draw-bridges.  Nor  does  the  power  in  the  same 
section,  "to  amend,  heighten  or  alter  any  bridges,  and  to  turn  or  alter  any  highways 
in,  through,  upon  or  near  the  rivers,  cuts  [845]  or  canals,  as  may  in  any  ways  hinder 
the  navigation  or  passage  thereon,"  authorize  them  to  cut  through  a  highway,  by 
opening  a  draw-bridge,  at  every  hour  of  the  day.  The  25th  section,  which  provides 
that,  "if  the  undertakers  shall  make  any  new  cuts  by  reason  whereof  any  persons 
shall  not  have  convenient  ingress  or  egress  to  or  out  of  their  lands,  the  undertakers 
shall  maintain  such   sufficient  bridges   as  by  the   commissioners   shall  be  directed," 

pleted," — by  sect.  3  incorporates  the  proprietors  of  shares  in  the  capital  which,  by 
s.  9,  is  to  consist  of  96,0001.,  divided  into  480  shares  of  2001.  each. 

Section  48  enacts,  "  That  the  said  Company  of  proprietors  shall  be  and  they  are 
hereby  authorized  and  empowered,  from  time  to  time  and  at  all  times  hereafter,  by 
themselves,  their  respective  deputies,  agents,  officers,  workmen,  and  servants,  to  main- 
tain and  support  the  said  cut  or  canal  so  made  as  aforesaid,  under  or  by  the  authority 
of  the  said  Acts  hereby  repealed  or  either  of  them,  together  with  the  several  buildings, 
erections,  locks,  quays,  wharfs,  reservoirs,  tunnels,  culverts,  weirs,  basins,  bridges, 
cuts,  feeders,  drains,  soughs,  buildings,  engines,  and  other  works  belonging 
thereto,  &c." 

Section  124  enacts,  that  all  persons  shall  have  free  liberty  "with  boats,  barges  and 
other  vessels  to  navigate,  pass,  repass  and  use  the  said  navigation,  cuts  or  canals,  or 
any  of  them,  for  the  purpose  of  carrying  any  goods,  wares  or  merchandize." 

Section  141  enacts,  "That  if  any  swivel  bridge  or  draw-bridge,  already  made  and 
erected,  or  which  shall  be  made  and  erected,  for  the  accommodation  or  at  the  expence 
of  any  owner  or  occupier  of  any  lands  parted  by  the  said  navigation,  cuts  or  canals,  or 
any  of  them,  or  any  trenches,  or  passages  for  water,  already  made  or  to  be  made  by 
virtue  of  this  Act,  shall  at  any  time  be  opened  by  any  person  or  persons  for  the 
passage  of  any  boat  or  other  vessel,  all  and  every  person  or  persons  opening  any 
such  swivel  bridge  or  draw-bridge,  for  the  passage  of  any  boat  or  other  vessel  shall 
from  time  to  time,  so  soon  as  such  boat  or  other  vessel  shall  have  passed  such  bridge, 
shut  and  fasten  the  same ;  and  every  person  neglecting  so  to  do  shall  forfeit  and  pay 
for  every  such  offence  a  sum  not  exceeding  forty  shillings ;  and  in  case  any  such 
bridge  shall  be  left  open  longer  than  necessary  for  the  passage  of  any  boat  or  other 
vessel  as  aforesaid,  through  the  neglect  or  carelessness  of  any  person  belonging  to  any 
such  boat  or  vessel,  then  the  master  or  owner  of  such  boat  or  vessel  shall  forfeit  and 
pay  for  every  such  offence  any  sum  not  exceeding  forty  shillings ;  and  if  any  person 
or  persons  shall  wilfully  open  any  such  swivel  bridge  or  draw-bridge,  when  no  vessel 
is  to  pass  through  the  same,  every  person  so  offending  shall  for  every  such  offence 
forfeit  and  pay  a  sum  not  exceeding  five  pounds,  &c." 
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relates  only  to  cases  where  the  undertakers  cut  through  the  land  of  private 
individuals.  The  same  observation  applies  to  section  28.  In  short  wherever  any 
clause  of  the  Act  contains  words  which  would  authorize  the  erection  of  a  swivel 
bridge  to  carry  a  way  over  the  canal,  it  will  be  found  to  apply  to  private  ways  only. 
The  11  Geo.  4,  c.  1.,  s.  47,  contains  provisions  similar  to  those  of  28  Geo.  2,  c.  viii.,  s.  1. 
Section  48  empowers  the  Company  to  maintain  and  support  the  canal  and  works. 
Now,  assuming  that  the  11  Geo.  4,  c.  1.,  s.  1,  recognises  that  the  draw-bridge  was 
properly  made  in  pursuance  of  the  28  Geo.  2,  c.  viii.,  s.  1,  it  is  shewn  that  the 
works  connected  with  it,  that  is  to  say,  the  lamps  which  made  it  safe  have  not  been 
kept  in  repair.  By  s.  98,  the  Company  are  to  make  "  a  good  and  suflBcient  bridge  or 
bridges,  arch  or  arches,  or  passage  or  passages  across  the  canal,  and  other  works 
thereby  authorized  or  intended  to  be  made,  in  all  places  where  the  same  shall  cross 
any  carriage  road  or  horse  road  or  footway,  either  public  or  private,  for  the  use  of  the 
public  or  of  the  persons  entitled  to  use  such  roads  or  ways  respectively,  &c."  By 
s.  99,  in  all  places  where  the  line  of  the  works  thereby  authorized  shall  be  made  across 
any  public  carriage  road,  the  ascent,  &c.,  shall  not  be  greater  than  one  foot  in  thirty 
feet ;  and  a  good  and  sufficient  fence  shall  be  made  on  each  side  of  every  such  bridge, 
which  fence  shall  not  be  less  than  four  feet  above  the  surface  of  such  bridge. 

The  Court  (Jan.  26)  called  on 

[846]  Monk,  R.  A.  Cross  and  Malcolm  Kerr,  to  support  the  rule.  On  the  points 
reserved,  the  plaintiff  ought  to  be  nonsuited.  First,  the  defendants  are  sued  for  a 
matter  done  by  them  under  the  provisions  of  an  act  of  parliament,  and  are  in  the 
same  situation  as  the  [trustees  of  a  turnpike  road  or  similar  public  body,  who  are 
not  liable  for  an  injury  done  to  an  individual  by  their  works  so  long  as  they  do  not 
exceed  the  powers  conferred  by  their  Act :  The  British  Cast  Plate  Manufacturers  v. 
Meredith  (4  T.  R.  794),  Bex  v.  The  Bristol  Dock  Company  (12  East,  429),  Boultan  v. 
Crowther  (2  B.  &  C.  703),  Bex  v.  The  London  Dock  Company  (5  A.  &  E.  163). 
[Martin,  B.  There  is  a  distinction  between  a  public  body  acting  entirely  for  the 
public  and  one  acting  partly  for  the  public  and  partly  for  their  own  benefit. 
Pollock,  C.  B.  This  case  does  not  in  the  least  resemble  that  of  a  turnpike  trust. 
The  authority  of  the  trustees  there  is  to  take  the  tolls,  and  dispose  of  them  in  the 
way  pointed  out  by  the  Act,  i.e.,  pay  the  expence  of  the  Act,  repair  the  road,  reduce 
the  debt,  &c.  But  the  money  received  is  not  the  money  of  the  trustees.  They  may 
indeed  borrow  money  if  necessary,  but  cannot  put  one  farthing  of  it  into  their  own 
pockets.  Whereas  the  present  Act,  28  Geo.  2,  c.  viii.,  s.  12,  enacts,  that  in  considera- 
tion of  the  great  charges  the  undertakers  will  be  at,  &c.,  it  shall  be  lawful  for  them  to 
take  "  to  and  for  their  own  proper  use  and  behoof,  in  respect  of  their  charges  and 
expences  as  aforesaid,  for  all  goods,  &c.,  the  rates,  tolls,  and  duties "  thereinafter 
mentioned.  Watson,  B.,  referred  to  Scott  v.  The  Mayor  of  Manchester  (1  H.  &  N.  59 ; 
2  H.  &  N.  204).]  Secondly,  the  works  of  which  this  bridge  was  a  part  have  been 
declared  sufficient  by  the  legislature.  The  11  Geo.  4,  c.  1.,  s.  1,  recites  "that  the 
navigation  cut  and  other  of  the  works  [847]  authorized  to  be  made  by  the  28  Geo.  2, 
c.  viii.,  have  been  long  since  made  and  completed  ;  "  and,  by  section  48,  the  Company 
are  authorized  and  empowered  to  maintain  and  support  the  said  cut  or  canal  so  made 
as  aforesaid  under  or  by  the  authority  of  the  said  Act,  together  with  the  several  build- 
ings, bridges  and  other  works  belonging  thereto.  [Pollock,  C.  B.  There  are  two  answers 
to  that  argument.  First,  if  the  bridge  was  not  sufficient  originally  that  statute  did 
not  make  it  so.  Secondly,  although  sufficient  100  years  since,  it  may  be  totally 
insufficient  now  in  the  altered  state  of  the  circumstances  consequent  upon  the  increased 
population  and  traffic  on  the  road.]  The  question  is  whether  the  bridge  when  constructed, 
satisfied  the  requirements  of  the  Act ;  if  so,  the  48th  section  empowers  the  Company  to 
maintain  it,  whether  sufficient  or  not.  The  bridge  being  thussanctionedbythe  legislature, 
the  undertakers  of  the  works  cannot  be  liable  for  an  accident  caused  by  its  insufficiency  : 
Bex  v.  Pease  (4  B.  &  Ad.  30).  Suppose  the  legislature  had  authorized  this  Company 
to  build  a  bridge  a  certain  number  of  yards  wide,  no  altered  state  of  circumstances 
would  render  them  liable  to  maintain  a  wider  bridge.  Thirdly,  the  insufficiency  of 
the  bridge  is  a  public  wrong — an  injury  to  all  the  Queen's  subjects,  in  respect  of 
which  no  individual  can  maintain  an  action,  unless  he  has  sustained  a  peculiar  damage  : 
Bexy.  The  Bristol  Dock  Company  (12  East,  429),  The  Caledonian  Bailway  Company  v. 
Ogilvy  (2  Macqueen,  229).  Fourthly,  at  the  time  the  accident  happened,  the  bridge 
was  not  under  the  control  of  the  defendants  but  of  the  boatman,  who  had  altered  it 
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from  its  natural  position  in  order  that  he  might  pass  with  his  boat,  so  that  the  defen- 
dants did  not  do  the  act  which  made  the  highway  dangerous.  Brovni  v.  [848]  Mallett 
(5  C.  B.  599)  shews  that  the  defendants  are  not  liable,  unless  the  bridge  was  in  their 
possession  and  under  their  control  at  the  time  of  the  accident.  It  is  consistent  with 
the  declaration  that  the  defendants  were  possessed  of  the  bridge,  not  absolutely,  but 
only  for  others  to  take  possession  of  and  use  and  have  the  control  of  from  time  to  time. 
Lastly,  the  declaration  is  bad  for  not  averring  that  the  bridge  was  under  the  control 
of  the  defendants  :  Hancock  v.  The  York,  Newcastle  and  Berwick  Railivay  Company 
(10  C.  B.  348),  Metcalfe  v.  Hetheringtm  (11  Exch.  257).  [Pollock,  C.  B.  I  have  no 
doubt  that  without  any  great  mechanical  ingenuity  arrangements  might  be  made  to 
render  this  kind  of  bridge  safe.  I  throw  out  this — (not  however  as  part  of  the  judg- 
ment of  the  Court) — that  there  might  be  some  contrivance  of  such  a  nature,  that  when 
the  bridge  is  moved  and  consequently  danger  created,  an  obstacle  should  immediately 
come  up  which  would  prevent  a  man  in  the  dark,  or  who  is  blind,  from  falling  into 
the  canal,  unless  indeed  he  should  choose  to  climb  over  the  obstacle.] 

Pollock,  C.  B.  We  all  think  this  rule  ought  to  be  discharged.  It  has  been 
urged  that  what  was  done  by  this  Canal  Company  was  done  by  them  under  the 
authority  of  an  act  of  parliament  passed  many  years  ago,  and  with  the  same  responsi- 
bility as  attaches  to  the  trustees  of  a  highway,  or  other  persons  acting  in  the  perform- 
ance of  functions  entrusted  to  them  by  statute.  I  do  not  think  that  argument  can 
pi'evail.  The  owners  of  this  canal  are  to  be  looked  on  as  a  trading  Company, 
who,  though  the  legislature  permits  them  to  do  the  various  acts  described  in  these 
statutes,  are  to  be  considered  as  persons  doing  them  for  their  own  private  advantage, 
and  are  therefore  personally  [849]  responsible  if  mischief  ensues  from  their  not  doing 
all  they  ought,  or  doing  in  an  improper  manner  what  they  are  allowed  to  do.  By 
the  statutes,  the  Company  are  permitted,  in  certain  cases,  to  make  swivel  bridges ;  in 
the  present  instance  they  are  not  expressly  permitted  to  do  so ;  all  they  are  required 
to  do,  when  their  canal  crosses  a  highway,  is  to  make  a  sufficient  bridge.  Now  it 
may  very  well  be  that,  80  or  100  years  ago,  when  the  population  and  the  communica- 
tion between  these  places  were  small,  so  that  there  was  little  occasion  to  use  the  high- 
way, a  swivel  bridge  may  have  been  sufficient ;  but  it  may  not  be  sufficient  now ; 
and  the  jury  have  so  found.  I  cannot  help  thinking  that,  in  modern  times,  human 
life  is  looked  on  as  of  greater  value  than  in  olden  time.  There  were  many  pre- 
cautions against  danger  with  which  our  ancestors  were  satisfied,  which  do  not 
accord  with  the  improved  views  which  are  now  taken  both  by  Judges  and  jurymen 
respecting  the  preservation  of  human  life  and  health.  Independently,  therefore,  of 
any  considerations  drawn  from  changes  in  population  or  commerce,  the  jury  here 
were  justified  in  saying, — "whatever  juries  100  years  ago  would  have  thought,  we 
think  this  bridge  not  sufficient,  for  it  is  such  as  may  cause  a  man  to  lose  his  life  with- 
out any  fault  on  his  side."  The  defendants  are  responsible  in  this  case,  for  there 
is  no  reason  to  question  either  their  liability  or  the  verdict  of  the  jury. 

The  present  rule  has  a  further  aspect,  viz.,  to  arrest  the  judgment.  There  is  no 
ground  for  doing  so.  The  only  plea  is  not  guilty,  and  the  statement  of  the  cause 
of  action  in  the  declaration  is,  in  my  judgment,  sufficient. 

Martin,  B.  With  respect  to  the  first  point,  viz.,  that  there  is  no  distinction 
between  this  Company  and  the  trustees  of  a  highway,  it  seems  to  me  there  is  a  most 
obvious  one.  It  [850]  appears  that  in  the  twenty-eighth  year  of  the  reign  of  King 
Geo.  2,  a  certain  number  of  persons  were  authorized  to  make  this  canal,  and  I  find  by 
the  recital  of  the  11  Ceo.  4,  c.  1.,  that  these  works  were  made.  The  property  in  them 
was  divided  into  480  shares.  Now,  I  have  no  doubt,  that  the  shares  in  this  canal 
constitute  a  most  valuable  property,  and  that  there  is  no  analogy  whatever  between 
the  condition  of  this  Company  and  that  of  persons  who  exclusively  and  entirely  act 
for  a  public  trust.  These  are  persons  to  whom  the  legislature  gave  the  privilege  of 
forming  and  completing  a  most  valuable  private  property,  and  are  as  much  responsible 
for  an  injury  from  works  connected  with  it  as  any  other  owner  of  private  property 
would  be. 

Then  it  was  said, — this  particular  bridge  was  made  before  the  11  Geo.  4,  c.  1.,  and 
the  recital  of  that  Act  must  be  taken  as  a  legislative  declaration  that  it  was  a  perfect 
bridge  ;  but  I  do  not  think  the  Act  supports  that  argument.  There  is  a  recital  that 
"  the  navigation  cut  or  canal,  and  other  of  the  works  authorized  to  be  made  by  the 
said  recited  Acts,  have  long  since  been  made  and  completed  ;  "  but  the  legislature  does 
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not  say,  and  certainly  never  intended  to  say,  that  all  the  bridges  on  this  canal  were 
complete.  This  is  nothing  more  than  a  private  Act,  in  the  recitals  of  which  the 
legislature  simply  adopted  what  the  company  submitted  to  them  ;  and  neither  in 
words  nor  sense  passed  any  judgment  on  the  fitness  of  this  bridge. 

It  is  perfectly  clear  what  is  the  common  law  obligation  of  persons  who  make  canals 
of  this  kind.  They  may  make  a  bridge,  but  common  sense  points  out  it  must  be  a 
proper  bridge,  and  fit  for  travelling  over ;  and  I  agree  with  the  Lord  Chief  Baron  that, 
if  we  were  now  discussing  what  kind  of  bridge  it  ought  to  be,  I  should  say  a  bridge 
suitable  to  the  present  state  of  society.  I  have  no  d9ubt  that,  when  this  bridge  was 
built,  the  place  near  it  was  a  small  village ;  now  [851]  it  has  thousands  of  inhabitants  ; 
and  to  hold  that  the  same  bridge  which  would  suffice  formerly  will  do  so  now,  when 
the  place  has  become  a  great  manufacturing  town,  would  be  utterly  contrary  to  reason 
and  good  sense.  Courts  of  law  must  look  at  these  matters  with  reason  and  common 
sense,  and  these  tell  us  that  undertakings  of  this  sort  must  be  conducted  so  as  to  meet 
the  exigencies  of  society.  Is  it  fitting  then  that,  in  the  town  of  St.  Helens,  there 
should  be  a  bridge  which,  when  opened,  as  it  may  be  at  any  hour  of  the  day  or  night, 
shall  leave  a  gulf  in  the  highway  entirely  without  protection  1  That  is  a  question  for 
the  jury,  and  all  persons  would  concur  that  the  only  verdict  they  could  have  found 
was  that  which  they  have  found.  Had  they  found  the  contrary,  I  should  have 
dissented  from  their  verdict,  and  thought  it  a  fit  one  to  set  aside. 

Next  it  is  said  the  boatman  is  responsible,  and  not  the  defendants.  It  is  truly 
alleged  in  the  declaration  that  the  boatman  was  not  guilty  of  any  negligence ;  he  had 
a  right  to  navigate  the  canal  by  day  or  night,  and  open  this  bridge  for  that  purpose. 
Where  then  is  the  negligence  1  Surely  on  the  part  of  the  defendants  in  not  providing 
a  sufficient  bridge.  If  I  were  asked  what  kind  of  bridge  they  ought  to  provide,  I 
should  say  an  ordinary  stone  bridge,  such  as  is  found  on  all  canals ;  but  these  persons, 
for  their  own  profit,  will  not  incur  the  expence  of  making  one.  It  may  well  be,  that 
a  joint  action  would  have  lain  against  the  Company  and  the  boatmen  if  they  were 
guilty  of  negligence ;  but  here  the  boatman  was  guilty  of  none,  and  the  only  persons 
to  whom  blame  attaches  are  the  Company,  for  not  having  a  proper  bridge.  Then,  if 
they  have  such  a  bridge  as  this,  they  should  have  sufficient  lights,  or  persons  guarding 
it,  or  some  such  mechanical  contrivance  as  my  Lord  Chief  Baron  has  described,  to 
prevent  persons  who  lawfully  travel  on  the  highway  from  falling  into  the  canal. 

[852]  Then  it  is  said  that  all  the  Queen's  subjects  are  concerned  in  this  matter, 
and  consequently  no  action  can  be  maintained  by  an  individual  who  is  injured.  The 
first  part  of  this  is  true,  because  all  the  inhabitants  of  that  neighbourhood  may  have 
occasion  to  use  this  road.  But  as  to  the  second,  I  never  had  a  doubt  that  an  action 
lies  where  there  is  a  public  wrong,  provided  an  individual  sustain  a  particular  injury 
from  it.  If  the  deceased  had  fallen  into  the  canal,  and  broken  his  leg,  he  might  have 
maintained  an  action  ;  and  Lord  Campbell's  Act  gives  the  widow  an  action  when  death 
is  caused  under  the  like  circumstances.  At  the  time  this  rule  was  moved,  I  was  under 
the  impression  there  had  been  some  fault  in  the  boatman,  but,  on  examination  of  the 
facts,  I  am  satisfied  that  the  verdict  is  right. 

As  to  arresting  the  judgment,  the  declaration  is  perfectly  good. 

Watson,  B.  I  am  of  the  same  opinion.  I  did  not  hear  the  argument  on  the  part 
of  the  plaintifi*,  I  only  heard  that  of  the  defendants.  I  think  that  the  declaration  is 
good,  and  that  the  verdict  supports  it.  The  case  is  neither  more  nor  less  than  this  : 
certain  persons  are  empowered  to  make  a  canal  through  a  district,  not  merely  for  the 
benefit  of  the  public,  but  to  expend  money  and  derive  benefit  and  profit  from  the  use 
of  the  canal.  A  statute  gives  them  power  in  the  course  of  that  undertaking  to 
interrupt  a  public  highway, — a  thing  which  can  only  be  done  by  the  authority  of 
parliament, — and  to  make  a  bridge  which  shall  open  so  as  to  let  boats  pass.  So  far, 
the  company  are  justified  in  what  they  did ;  but  they  are  not  like  the  trustees  of  a 
public  highway,  who  are  allowed  to  stop  a  public  way  in  order  that  their  own  work 
may  be  of  use.  The  ground  on  which  I  decide  the  present  case  is,  that  if  parliament 
empowers  persons  to  interfere  with  a  public  highway  they  may  do  it,  [853]  but  not 
so  as  to  prejudice  the  lives  and  limbs  of  people.  For  instance,  a  gas  company  or  a 
water  company  may  put  pipes  through  streets,  but  must  not  do  it  in  such  a  way  as 
shall  prejudice  persons  passing  by ;  they  may  make  trenches  in  streets,  but  are  bound 
at  night  to  place  lights,  &c.,  so  as  to  prevent  the  Queen's  subjects  being  injured. 
That  is  the  principle, — the  power  must  be  exercised  reasonably,  and  not  to  the  prejudice 
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of  the  public  ;  and  that  is  also  the  effect  of  this  verdict  as  I  read  it,  and  I  think  any 
other  verdict  would  be  erroneous. 

Several  objections  have  been  suggested  to  the  plaintiff's  right  to  recover.  First, 
that  this  company  is  like  ordinary  public  trustees,  as,  for  instance,  turnpike  trustees ; 
but  that  is  not  so.  Such  persons  are  empowered  to  collect  tolls,  not  for  the  benefit  of 
themselves,  but  of  the  public ;  they  are  public  officers  discharging  public  duties  for  the 
benefit  of  the  public. 

The  next  objection  is,  that  this  bridge  was  declared  sufficient  by  a  subsequent 
statute.  The  opinion  I  have  already  expressed  sets  that  objection  aside.  If  parlia- 
ment even  had  said  the  bridges  were  then  sufficient,  that  would  not  absolve  the 
Company  from  using  all  due  and  proper  diligence  to  prevent  injury  from  them. 
Therefore,  if  a  bridge  is  so  constructed  as  to  be  opened  in  the  night,  it  ought  to  be 
lighted  and  watched.  The  bridges  may  have  been  made  in  the  right  place,  and  in  the 
right  way ;  but  the  statute  does  not  say  that  those  bridges  alone  are  a  sufficient 
protection  to  the  public.     This  objection  is  therefore  not  sustainable. 

Then  it  is  said  this  is  an  injury  to  an  individual  from  a  public  nuisance,  and  there- 
fore not  actionable.  It  is  quite  clear  that  any  injury  to  a  public  right  is  indictable, 
and  that  a  person  can  only  maintain  an  action  in  such  a  case  when  he  has  sustained 
individual  damage  from  it.  But  that  is  not  this  case, — a  disturbance  of  a  public  right 
is  [854]  authorized  by  statute,  but  the  injury  is  caused  by  the  negligence  of  the 
parties. 

Then  it  is  said  this  bridge  was  not  in  the  control  of  the  company  at  the  time  the 
accident  happened.  In  whose  control  was  it  then  ?  Not  the  boatman's,  surely. 
Boatmen  have  a  right  to  go  through  at  all  times,  and  consequently  have  a  right  at  all 
times  either  to  open  the  gates  for  themselves,  or  require  the  persons  in  charge  to  open 
them.  I  am  now  looking  not  merely  to  the  pleadings,  but  to  the  justice  of  the  case 
upon  the  facts.  The  canal  and  bridge  were  in  the  sole  control  of  the  Company  ;  the 
boatman  was  not  the  person  to  put  up  lights  and  guards ;  if  he  had  attempted  to 
make  the  bridge  more  safe,  the  Company  could  have  brought  an  action  against  him. 

It  is  said  that  Brown  v.  Mallett  is  a  case  in  point,  to  shew  the  declaration  bad,  but 
it  is  the  strongest  possible  case  against  the  defendants.  In  that  case  the  defendant 
was  not  responsible  because  what  caused  the  mischief  was  not  in  his  power  or  under 
his  control ;  here  it  is  otherwise. 

The  declaration  is  therefore  good,  for  it  discloses  a  proper  cause  of  action,  and  the 
verdict  is  in  accordance  with  law,  justice,  and  the  facts  of  the  case. 

Channell,  B.  This  rule  asks  us  to  arrest  the  judgment,  or  to  enter  a  nonsuit. 
Having  heard  the  argument  and  the  judgments  of  the  other  Barons,  I  think  it  ought 
to  be  discharged. 

As  to  the  arrest  of  judgment,  the  case  is  distinguishable  from  Brown  v.  Mallett. 
The  declaration  states  that  the  defendants  were  incorporated  under  a  certain  statute, 
which  it  sets  out ;  that  the  Company  were  possessed  of  a  canal,  &c.  (his  Lordship  read 
the  declaration).  I  am  of  opinion  that  this  declaration  does  allege  a  sufficient  posses- 
sion of  the  canal  and  bridge  by  the  defendants  for  the  purposes  of  the  statute,  [855] 
and  that  the  bridge  may  be  lawfully  opened  in  such  a  way  as  to  throw  on  them  the 
duty  of  taking  the  reasonable  and  necessary  precautions  while  it  is  open.  So  far, 
therefore,  as  relates  to  arresting  the  judgment,  the  rule  must  be  discharged. 

Then  as  to  entering  a  nonsuit.  The  case  is  brought  before  us  on  two  points  raised 
at  the  trial ;  for  there  is  no  complaint  as  to  the  finding  of  the  jury  not  being  warranted 
by  the  evidence.  It  is  necessary  to  look  at  the  facts.  It  appears  that  this  canal 
intersected  an  ancient  highway,  and  there  can  be  no  doubt  the  Company  had  power 
under  the  statute  to  erect  bridges.  Whether  that  power  extends  to  the  construction 
of  a  swivel  bridge,  to  connect  two  parts  of  an  interrupted  highway,  may  be  open 
to  some  doubt.  But  in  this  case  I  should  think  the  Company  might  do  so.  It  is 
not  pretended  there  was  any  light  on  the  line  of  the  bridge,  or  any  watchmen ; 
but  if  the  Company  are  authorized  to  make  a  swivel  bridge,  they  must  make  one 
which  shall  be  safe  for  the  public.  And  as  it  is  one  liable  to  be  opened,  I  assume  that 
they  are  bound  to  take  some  precautions  with  reference  to  it,  and  I  accordingly 
requested  the  jury  to  say  whether  the  Company  had  taken  such  precautions,  and 
whether,  in  consequence  of  their  not  having  done  so,  the  deceased  fell  into  the  canal 
and  was  drowned.  I  cannot  say  that  at  the  trial  the  matter  was  much  considered  by 
me,  for  it  appeared  to  me  a  question  fit  to  be  reserved  for  the  consideration  of  the 
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Court  as  requiring  a  more  particular  examination  of  the  statutes,  and  I  thought  it 
the  safest  course  to  take  the  opinion  of  the  jury  on  the  facts,  reserving  the  two  points. 
My  mind  was  not  at  first  free  from  doubt  respecting  them ;  but  now,  having  heard 
the  arguments  of  counsel,  and  the  observations  of  the  Lord  Chief  Baron  and  the  other 
Barons,  I  think  this  branch  of  the  rule  also  ought  to  be  discharged. 

[856]  The  questions  are:  First,  is  the  action  maintainable  at  all?  Secondly,  if 
so,  whether  against  the  present  defendants  or  the  boatman  1  As  to  whether  the  action 
is  maintainable  at  all,  the  first  question  is,  was  there  an  unqualified  power  given  to 
the  canal  company  to  construct  this  bridge  for  the  purpose  of  connecting  the  two  ends 
of  the  highway  in  any  manner  they  pleased,  without  taking  any  precautions  for  the 
public  safety?  If  that  appeared  on  the  face  of  the  statute,  there  would  be  some 
difficulty  in  maintaining  the  action ;  and  the  case  would  be  like  that  of  Bex  v.  Pease, 
where  power  was  given  to  a  company  to  construct  a  railway,  and  an  unqualified  liberty 
to  run  engines  upon  it ;  and  it  was  held  that,  though  the  works  of  the  company  were, 
in  a  certain  sense,  a  nuisance,  still  the  company  were  not  liable  for  injury  resulting 
from  them,  seeing  they  were  warranted  by  statute.  But  on  the  best  consideration 
I  can  give  the  statutes  before  us,  I  think  this  Company  had  no  such  unqualified 
authority.  They  have  power  to  intersect  the  highway,  and  to  erect  bridges.  Perhaps 
there  is  no  obligation  binding  them  to  make  fixed  bridges  in  every  case  where  the 
canal  crosses  a  highway ;  but  if  they  have  a  right  to  make  swivel  bridges,  there 
supervenes,  on  the  statutory  right,  a  common  law  obligation  to  accompany  such  a 
bridge  with  all  necessary  surrounding  protection ;  and  the  jury  have  found  that  they 
did  not  do  so. 

But  it  is  further  said,  supposing  that  is  so,  and  that  the  Company  are  bound  to 
take  some  precautions,  what  is  established  against  them  is  a  nuisance,  and  one  of  a 
public  character,  affecting  the  highway ;  and  that  an  action  is  not  maintainable  by 
reason  of  the  damage  having  resulted  from  a  wrong  of  which  the  party  injured  had 
only  a  right  to  complain  in  common  with  the  rest  of  the  public.  But  that  has  been 
sufficiently  answered  by  the  other  members  of  the  Court.  Suppose,  instead  of  being 
drowned,  the  deceased  had  fallen  [857]  into  the  canal  and  broken  his  leg,  surely  he 
could  have  maintained  an  action.     Therefore  this  objection  fails. 

The  next  is,  that  the  action,  if  maintainable,  is  not  maintainable  against  the 
Company.  We  must  take  that  question  with  reference  to  the  facts  and  pleadings. 
It  appears  to  me,  that  whether  the  Company  were  in  possession  of  the  bridge  is  not 
put  in  issue  by  not  guilty.(a)  But  without  taking  that  narrow  view,  here  was  a 
bridge  constructed  by  a  Company  for  the  purpose  of  assisting  their  canal  traffic,  and 
I  think  that  on  the  evidence,  as  well  as  on  the  pleadings,  the  defendants  were 
possessed  of  this  bridge  at  the  time  of  the  accident,  though  the  bridge  was  turned 
aside  at  that  moment  by  a  person  who  was  no  agent  of  theirs.  And  no  action  could 
be  maintained  against  the  boatman,  for,  when  the  accident  happened,  the  boat  was 
only  coming  up,  so  that  the  proper  time  for  closing  the  bridge  had  not  arrived. 

Therefore,  although  not  free  from  doubt  during  the  argument,  I  am  now  clearly 
satisfied  the  plaintifi"  is  entitled  to  maintain  his  action. 

Rule  discharged, (i) 

[858]  Richard  Shaw  and  Another  v.  Joseph  Stenton.  Jan.  20,  1858. — By 
indenture,  the  defendant  demised  to  the  plaintiffs  a  coal  mine  for  a  term  of  years, 
with  liberty  to  dig  and  sink  pits,  &c.,  for  obtaining  the  coal ;  and  the  defendant 
covenanted  with  the  plaintiffs  that  they  might  peaceably  and  quietly  have,  hold, 
occupy,  possess  and  enjoy  the  mine  during  the  term,  without  any  molestation, 
interruption  or  disturbance  whatever  of,  from,  or  by  the  defendant.  After  the 
making  of  the  indenture  the  defendant  excavated  a  quarry  of  ironstone,  lying 
under  some  of  the  closes  under  which  the  demised  mine  was  situate,  but  above 
that  mine ;  and  made  holes  from  the  strata  of  ironstone  into  the  demised  mine ; 
and  thereby  caused  quantities  of  water  to  percolate  into  the  demised  mine  ;  and 
the  defendant  also  by  excavating  the  quarry  caused  parts  of  the  roof   of   the 

(a)  See  Dunf&rd  v.  Trattles,  12  M.  &  W.  529. 

(b)  The  judgments  and  part  of  the  argument  in  this  case  were  reported  by 
W.  M.  Best,  Esq. 

Ex.  Div.  XIII.— 13 
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demised  mine  to  fall  in,  and  by  reason  of  the  premises  the  demised  mine  became 
flooded,  and  the  working  of  the  coal  was  rendered  impracticable.  Held,  that 
though  the  defendant  had  a  right  to  excavate  the  quarry,  yet  as  the  excavation 
had  caused  an  interruption  of  the  plaintiff's  occupation  of  the  demised  mine,  the 
defendant  was  liable  for  a  breach  of  his  covenant  for  quiet  enjoyment. 

[S.  C.  27  L.  J.  Ex.  25.3;  6  W.  R.  327.  Applied,  Andersm  v.  Oppenheimer,  1880, 
5  Q.  B.  D.  606.  Explained,  Jenkins  v.  Jackson,  1889,  40  Ch.  D.  71.  Considered, 
Harrison  v.  Loi'd  Muncaster,  [1891]  2  Q.  B.  680.  Referred  to,  Davies  v.  Tonm 
Properties  Investment  Coi'poi-aiion,  [1902]  2  Ch.  635;  Williams  v.  Gahiel,  [1906] 
1  K.  B.  155.] 

This  was  a  special  case  stated  under  the  5th  section  of  the  Common  Law  Procedure 
Act,  1854,  by  an  arbitrator,  to  whom  all  the  matters  in  dispute  in  the  action  were 
referred  by  order  of  a  Judge  made  by  consent. 

The  declaration  stated,  that  by  an  indenture  made  the  1st  November,  a.d.  1844, 
between  the  defendant  and  one  William  Stenton,  since  deceased,  of  the  one  part,  and 
George  Shaw  of  the  other  part,  the  defendant  and  W.  Stenton  did  demise,  lease  &c., 
unto  Gr.  Shaw,  his  executors  &c.,  all  that  mine,  vein,  bed  or  seam  of  coal  of  them  the 
defendant  and  W.  Stenton  (describing  it),  together  with  free  liberty,  power  and 
authority  for  G.  Shaw,  his  executors  &c.,  from  time  to  time,  and  at  all  times  there- 
after, to  make,  dig,  open  and  sink  such  pit  or  pits,  shaft  or  shafts,  &c.,  as  they  might 
think  necessary  and  requisite  for  the  obtaining  &c.,  the  said  mine,  bed,  vein  or  seam 
of  coal  &c.  :  habendum,  for  the  term  of  twenty-five  years,  at  certain  rents  thereby 
reserved.  And  the  defendant  and  W.  Stenton,  for  themselves,  their  heirs,  executors 
and  administrators,  did  covenant  &c.,  with  G.  Shaw,  his  executors  &c.  (inter  alia), 
that  G.  Shaw,  his  executors  &c.  "  should  and  might  peaceably  and  quietly  have,  hold, 
occupy,  possess  and  enjoy,  all  and  singular  the  said  mine,  bed,  vein  or  seam  of  coal 
&c.,  for  and  during  the  said  term  of  twenty-five  years  thereby  granted,  without  any 
let,  suit,  trouble,  molestation,  interruption  or  disturbance  [859]  whatever,  of,  from,  or 
by  them  the  defendant  and  W.  Stenton,  their  heirs,  executors  &c.,  or  any  of  them,  or 
any  other  person  or  persons  whomsoever  claiming  or  to  claim,  by,  from,  through, 
under,  or  in  trust  for  them  or  either  of  them."  Averments :  that  W.  Stenton  made 
his  will,  and  being  seised  of  an  undivided  moiety  of  the  reversion  of  and  in  the 
demised  mine,  devised  the  same  to  certain  trustees  :  that  W.  Stenton  afterwards  died : 
that  by  an  indenture  made  after  his  death,  G.  Shaw  assigned  to  the  plaintiffs  all  his 
interest  in  the  demised  premises  for  the  residue  of  the  term,  and  that  the  plaintiffs 
entered.  Breaches ;  that  the  defendants  excavated  certain  mines  of  ironstone  lying 
above  the  demised  mine,  and  made  divers  holes  through  the  mines  of  ironstone  into 
the  demised  premises,  and  thereby  caused  large  quantities  of  water  to  flow  into  the 
demised  premises,  by  means  of  which  the  roof  of  the  demised  mine  was  cracked  and 
injured  &c.  The  declaration  concluded  with  a  claim  by  the  plaintiffs  of  a  writ  of 
injunction  to  enjoin  the  defendant  from  further  troubling,  molesting  or  disturbing 
them  in  the  manner  aforesaid  in  their  possession  and  enjoyment  of  their  said  mine 
and  premises. 

Pleas.  First :  that  the  defendant  did  not  commit  the  breaches  alleged  in  the 
declaration,  or  any  part  thereof.  Secondly,  as  to  the  claim  for  an  injunction  :  that 
the  defendant  doth  not,  nor  did,  continue  to  trouble,  molest,  or  disturb  the  plaintifi"s 
as  alleged.     Issues  thereon. 

The  arbitrator,  by  his  award,  found  (so  far  as  material  to  the  present  question)  as 
follows.  I  find,  that  the  defendant,  after  the  making  of  the  indenture  of  assignment, 
did  excavate,  quarry,  work  and  remove  certain  mines,  beds  and  strata  of  ironstone, 
lying  within  and  under  some  of  the  several  closes,  inelosures  or  parcels  of  land,  within 
and  under  which  the  mine,  vein,  bed  or  seam  of  coal  demised  by  the  indenture  of 
lease  of  the  1st  November,  1844,  was  [860]  situate ;  but  above  the  said  demised  mine, 
bed,  vein  or  seam  of  coal,  that  is  to  say,  between  the  surface  of  the  soil  of  the  said 
closes,  inelosures  or  parcels  of  land,  and  the  said  demised  mine,  bed,  vein  or  seam  of 
coal ;  and  also  bored  and  made  certain  holes  from,  through  and  out  of  the  said  mines, 
beds  and  strata  of  ironstone,  down  to  and  into  the  said  demised  mine,  bed,  vein  or 
seam  of  coal,  and  thereby  caused  certain  quantities  of  water  to  percolate  and  flow 
down  to  and  into  the  said  demised  mine,  bed,  vein  or  seam  of  coal,  and  to  lodge  there. 
And  I  do  also  find,  that  by  his  so  excavating  &c.,  the  said  mines  &c.,  of  ironstone, 
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the  defendant  caused  parts  of  the  roof  of  the  said  demised  mine  to  be,  and  the  same 
were,  crushed,  cracked,  weakened  and  injured,  and  fell  in:  that  I  do  find,  &c.,  that 
by  reason  of  such  excavating  &c.,  by  the  defendant  of  the  said  mines  &c.,  of  ironstone, 
and  the  boring  and  making  by  the  defendant  of  the  said  holes,  the  said  mine  of  coal 
became  and  was  flooded,  and  the  plaintiffs  were  prevented  and  hindered  from  working 
and  winning  their  said  mine  &c.,  of  coal,  and  from  getting  and  removing  coals  there- 
from, and  that  the  working  and  winning  of  the  coal  in  parts  thereof  became  and  was 
rendered  impracticable.  And  I  do  find  and  award  &c.,  that  the  holes  which  the 
defendant  bored  and  made  from,  through  and  out  of  the  said  mines  &c.,  of  ironstone, 
down  to  and  into  the  said  demised  mine  &c.,  of  coal,  were  bored  by  him  for  the 
purpose  of  conveying,  and  the  same  did  convey,  water  from  his  mines  of  ironstone 
into  the  coal  mines  of  the  plaintiff  demised  by  the  said  indenture  of  lease ;  and  that 
the  plaintiffs  have,  by  the  making  of  such  holes  by  the  defendant,  sustained  damage 
to  the  extent  of  1001.  And  I  do  find,  award  &c.,  that  the  said  excavating  &c.,  of 
the  said  mines  &c.,  of  ironstone  so  excavated  &c.,  by  the  defendant  as  hereinbefore 
is  stated,  was  (with  the  exception  of  the  boring  by  him  of  the  [861]  said  holes)  done 
in  a  workmanlike  manner ;  but  that  the  plaintiffs  have  thereby  (in  addition  to  the 
damages  of  1001.  caused  to  them  by  making  of  the  said  holes)  sustained  damages  to 
the  extent  of  5091.  4s.  lOd.  The  arbitrator  then  proceeded  to  award,  that  in  the 
event  of  the  Court  being  of  opinion  that  the  defendant  had  a  right  to  excavate  &c., 
the  said  mines  (fee,  of  ironstone,  but  that  he  had  no  right  to  make  the  said  holes,  and 
that  the  plaintiffs  are  entitled  to  recover  damages  for  the  making  of  the  said  holes : 
then  I  do  award  &c.,  that  the  defendant  shall  pay  to  the  plaintiffs  the  sum  of  1 001. : 
and  in  the  event  of  the  Court  being  of  opinion  that  the  defendant  had  no  right  either 
to  excavate  &c.,  the  said  mines  &c.,  of  ironstone,  or  to  make  the  said  holes  ;  and  that 
the  plaintiffs  are  entitled  to  recover  damages  for  such  excavating  &c ,  and  also  for 
the  making  the  said  holes  :  then  I  do  award  &c.,  that  the  defendant  shall  pay  to  the 
plaintiff  (in  lieu  of  the  said  sum  of  1001.),  the  sum  of  6091.  4s.  lid.  The  arbitrator 
then  proceeded  to  find  that  the  defendant,  at  the  time  of  bringing  the  action,  con- 
tinued to  disturb  the  plaintiffs  as  in  the  declaration  alleged ;  and  that  the  plaintiffs 
would  be  unable  to  work  their  mine  of  coal  with  the  same  advantage  and  profit,  if 
the  defendant  should  work  the  mines  of  ironstone  within  sixty-six  yards  of  those  parts 
of  the  closes  under  which  the  mine  of  coal  might  remain  ungotten,  as  they  would  do 
were  the  mines  of  ironstone  unworked  :  but  that  the  mines  of  ironstone  might,  without 
disadvantage  or  loss  of  profit  to  the  plaintiffs,  be  excavated  at  a  distance  of  sixty-six 
yards :  and  that  if  the  Court  should  be  of  opinion  that  the  excavating  the  mines  of 
ironstone  is  a  breach  of  the  covenant  in  the  lease  of  the  1st  November  1854,  then 
that  a  writ  of  injunction  should  issue. 

J.  Addison,  for  the  plaintiffs.  The  question  is,  whether  a  covenant  for  quiet 
enjoyment  extends  to  a  disturbance  [862]  by  the  act  of  the  covenantor  himself, 
whether  rightful  or  wrongful.  The  distinction  is  well  established  between  acts  done 
by  the  covenantor  and  acts  done  by  a  stranger.  As  regards  the  latter,  the  covenant 
for  quiet  enjoyment  only  extends  to  legal  acts,  but  as  regards  the  former,  the  covenant 
is  against  every  act,  whether  rightful  or  wrongful.  In  Com.  Dig.  "  Condition  "  (G.  12), 
it  is  said,  "  So,  if  a  condition  be  that  it  shall  be  lawful  for  the  lessee  to  enjoy  ;  if  the 
lessor  enters  upon  him  wrongfully,  it  is  a  breach ;  for  the  intent  was  that  the  lessor 
should  not  interrupt  him:  R  I  Eol.  427  1.,  15  R.  Cro.  Eliz.  544."  Again,  in  Com. 
Dig.  "  Covenant"  (E.  1),  as  to  what  shall  be  a  breach  of  a  covenant  for  quiet  enjoy- 
ment without  interruption  or  molestation,  it  is  said,  it  shall  be  a  breach  "If  the 
covenantor  himself  wrongfully  disturbs  him.  Otherwise,  if  a  stranger  interrupts 
wrongfully,  without  title."  Andrews  v.  Paradise  (8  Mod.  319)  decided,  that  if  a  man 
covenant  that  he  will  not  interrupt  the  covenantee  in  the  enjoyment  of  a  close ;  the 
erection  of  a  gate  which  intercepts  it  is  a  breach  of  the  covenant,  although  he  had  a 
right  to  erect  it.  That  case  is  a  direct  authority  that  the  covenantor  is  liable  for  a 
disturbance,  though  the  act  done  by  him  was  of  right.  The  distinction  between  a 
covenant  against  the  acts  of  a  particular  individual,  and  a  covenant  against  the  acts 
of  all  persons  was  recognised  in  Nash  v.  Palmer  (5  M.  &  Sel.  374).  There  Lord 
Ellenborough,  C.  J.,  said,  "The  rule  has,  I  think,  been  correctly  stated  at  the  bar, 
that  where  a  man  covenants  to  indemnify  against  all  persons,  this  is  but  a  covenant 
to  indemnify  against  lawful  title.  And  the  reason  is,  because,  as  it  regards  such  acts 
as  may  arise  from  rightful  claim,  a  man  may  well  be  supposed  to  covenant  against  all 
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the  world ;  but  it  would  be  an  extravagant  extension  of  such  a  covenant,  if  it  were 
good  against  all  the  acts  which  the  folly  or  malice  of  strangers  might  suggest ;  and 
therefore  [863]  the  law  has  properly  restrained  it  within  its  reasonable  import,  that 
is,  to  rightful  title.  It  is,  however,  diflferent  where  an  individual  is  named ;  for  there 
the  covenantor  is  presumed  to  know  the  person  against  whose  acts  he  is  content  to 
covenant,  and  may  therefore  be  reasonably  expected  to  stipulate  against  any  disturb- 
ance from  him,  whether  by  lawful  title  or  otherwise."  Fowle  v.  Welsh  (1  B.  &  C.  29) 
is  also  an  authority  that  whei'e  the  covenant  is  against  the  acts  of  a  person  named,  it 
extends  to  all  claims  by  him  whether  upon  lawful  title  or  otherwise. 

Phipson  (J.  Brown  with  him),  for  the  defendant.  The  general  proposition  of  law, 
as  stated  by  the  other  side,  is  not  disputed.  A  simple  covenant  for  quiet  enjoyment 
extends  only  to  lawful  acts ;  but  where  the  covenant  is  against  the  acts  of  the  cove- 
nantor or  third  persons  therein  named,  it  extends  to  wrongful  as  well  as  rightful  acts. 
The  cases  on  this  subject  are  of  two  classes :  there  has  been  either  a  wilful  act  of 
expulsion,  or  an  entry  under  a  claim  of  right.  Where  the  covenantor  wilfully  enters, 
it  is  of  no  avail  that  he  does  so  as  of  right.  In  Andrews  v.  Paradise  (8  Mod.  319), 
the  covenantor  had  a  right  to  erect  the  gate  which  interrupted  the  enjoyment  of  the 
close.  In  Nash  v.  Palmer  (5  M.  &  Sel.  374),  the  party  against  whose  acts  the  defen- 
dant undertook  to  indemnify  the  plaintiff  entered  under  colour  of  right.  Again,  in 
Fowle  V.  TFelsh  (1  B.  &  C.  29),  the  entry  was  under  a  claim  of  title.  Here  the  defen- 
dant is  in  possession  of  a  quarry  above  the  mine  which  he  demised  to  the  plaintiff, 
and  he  works  it  in  the  ordinary  mode.  [Pollock,  C.  B.  Suppose  a  person  demises 
a  set  of  chambers  beneath  his  own  with  a  covenant  for  quiet  enjoyment ;  and  then  does 
some  act  of  annoyance  in  his  own,  which  renders  the  other  [864]  chambers  uninhabit- 
able, would  not  that  be  a  breach  of  the  covenant?]  The  defendant  had  a  right  to 
work  his  quarry  to  the  extreme  boundary,  and  the  plaintiffs  should  have  left  a  barrier 
to  protect  themselves  from  the  water.  Humphries  v.  Brogden  (12  Q.  B.  739)  decided 
that,  of  common  right,  the  owner  of  the  surface  is  entitled  to  support  from  the 
subjacent  strata ;  and  assuming  that  the  same  principle  applies  here,  the  proper 
remedy  is  by  an  action  on  the  case.  In  2  Wms.  Saund.  178  a.,  note,  after  stating  the 
general  rule,  it  is  said  :  "  It  may  be  observed,  that  to  entitle  a  party  to  maintain  an 
action  on  a  covenant  for  quiet  enjoyment,  some  act  of  the  defendant,  or  of  those 
against  whose  acts  he  covenants,  asserting  title,  must  be  proved ;  it  would  not  be 
sufficient  to  shew  that  the  defendant  disturbed  the  plaintiff  by  trespassing,  as  for 
instance  by  sporting  on  the  land."  Lloyd  v.  Tomkies  (1  T.  R.  671)  is  also  an  authority 
that  the  act  must  be  done  under  an  assertion  of  right.  There  is  no  authority  to  shew 
that  where  there  is  no  claim  of  title,  or  assertion  of  right,  or  interference  with  the 
possession,  the  act  complained  of  is  within  this  covenant.  Suppose  a  demise  of  a 
house,  and  that  the  lessor  afterwards  erects  near  to  it  chemical  works,  which  emit 
so  disagreeable  an  effluvia  as  to  annoy  the  inhabitants  of  the  house,  would  that  be 
a  breach  of  the  covenant]  It  is  not  every  possible  wrong  which  interferes  with  the 
enjoyment  that  is  a  breach  of  this  covenant ;  but  there  must  be  either  an  actual 
expulsion  or  an  interruption  of  the  enjoyment  under  a  claim  of  right. 

Addison,  in  reply.  The  covenant  in  this  case  provides  for  molestation,  interrup- 
tion, or  disturbance  of  any  kind  ;  and  the  arbitrator  has  found  that  in  consequence 
of  the  defendant's  acts  the  working  of  the  plaintiffs'  mine  has  [865]  become  imprac- 
ticable. It  is  equally  a  breach  of  the  covenant  whether  the  act  which  causedt  he 
interruption  was  done  under  a  claim  of  right  or  not. 

Pollock,  C.  B.  There  must  be  judgment  for  the  plaintiffs.  The  question  is 
whether  the  covenant  for  quiet  enjoyment  extends  to  the  facts  found  by  the  arbitrator. 
It  seems  to  me  that  it  would  require  some  distinct  authority  to  shew  that  it  did  not. 
The  defendant  covenants,  not  only  that  the  lessees  shall  peaceably  and  quietly  occupy 
the  demised  mine,  but  also  that  they  shall  do  so  without  any  molestation,  interruption 
or  disturbance  whatever  from  him.  Mr.  Phipson  put  the  case  of  a  person  who,  having 
demised  a  house  and  entered  into  such  a  covenant,  did  some  act  on  the  adjoining 
land  which  caused  a  nuisance  to  the  lessee.  It  is  not  necessary  to  say  whether  that 
would  be  a  breach  of  the  covenant :  probably  not.  But  here  the  connection  between 
the  two  properties,  the  one  being  below  the  other,  raises  a  different  consideration. 
If  a  lessor  demises  the  stratum  below,  and  covenants  that  he  will  do  nothing  to 
prevent  its  quiet  enjoyment,  he  is  bound  so  to  use  the  surface  as  not  to  disturb  the 
lessee  in  his  occupation.     Here,  the  arbitrator  has  found  that  the  defendant  caused 
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the  plaintiffs  great  disturbance  and  interruption  in  the  quiet  enjoyment  of  the  subject- 
matter  of  the  demise. 

Martin,  B.  I  am  of  the  same  opinion.  The  defendant  has  covenanted  that  the 
plaintiffs  shall  enjoy  the  coal  mine  without  any  molestation  or  interruption  from  him. 
Then,  the  defendant  causes  a  quantity  of  water  to  flow  into  the  mine,  and  also  causes 
the  roof  to  fall  in,  whereby  the  working  of  the  mine  becomes  impracticable.  There 
is  no  authority  that  such  acts  are  not  a  breach  of  the  covenant  for  quiet  enjoyment. 

[866J  Watson,  B.  I  am  of  the  same  opinion.  The  action  is  brought  on  a  cove- 
nant for  quiet  enjoyment  by  which  the  lessor  covenants  for  his  own  acts  and  the 
acts  of  those  claiming  under  him.  It  is  clear  that  the  plaintiffs  are  entitled  to  recover 
the  1001.,  awarded  as  damage  for  making  the  holes.  Then,  as  to  the  5091.  4s.  lOd. 
awarded  as  damage  for  excavating  the  quarry  :  the  arbitrator  finds  that,  by  his 
excavating  it,  he  caused  parts  of  the  roof  of  the  demised  mine  to  fall  in,  and  further 
that  the  plaintiffs  were'prevented  from  working  the  mine.  It  seems  to  me  that  where 
a  person  covenants  against  his  own  acts,  whether  rightful  or  wrongful,  such  a  disturb- 
ance of  the  occupation  of  the  mine  is  a  molestation  and  interruption  within  the  meaning 
of  the  covenant.  Indeed,  I  cannot  conceive  any  greater.  It  is  not  necessary  that  the 
covenantor  should  commit  an  act  of  interruption  upon  the  demised  premises ;  if  he 
does  something  so  near  to  them  as  to  cause  them  partly  to  fall  down,  that  is  an  act 
by  which  the  lessee  ceases  to  have  the  quiet  enjoyment.  On  these  short  grounds  I 
am  of  opinion  that,  upon  the  face  of  the  award,  the  plaintiffs  are  entitled  to  recover 
both  in  respect  of  making  the  holes  and  excavating  the  quarry. 

Channell,  B.  I  am  of  the  same  opinion.  The  plaintiffs  seek  to  recover  damages 
by  reason  of  an  alleged  breach  of  the  covenant  for  quiet  enjoyment.  It  is  said  that 
the  acts  done  by  the  defendant  are  not  a  breach  of  that  covenant.  Certain  authorities 
were  cited  by  Mr.  Addison  for  the  purpose  of  shewing  that  where  there  is  a  covenant 
for  quiet  enjoyment,  as  against  the  covenantor  it  is  immaterial  whether  the  act  done 
is  rightful  or  wrongful ;  that  is,  an  act  which,  but  for  the  covenant,  might  have  been 
rightful,  becomes  wrongful.  Mr.  Phipson  did  not  dispute  the  authorities,  but  argued 
that  they  were  inapplicable  to  this  case.  [867J  I  am  disposed  to  think  that  there 
may  be  an  act,  done  by  a  lessor  who  covenants  against  his  own  acts,  which  may 
produce  an  injury  of  such  a  nature  as  to  leave  the  covenantee  to  his  remedy  by  action 
on  the  case.  But  looking  at  the  terms  of  this  covenant,  and  accepting  Mr.  Phipson's 
admission  of  the  authorities,  I  am  of  opinion  that  the  facts  found  by  the  arbitrator 
bring -this  case  within  the  interpretation  which  he  places  on  them.  If  the  declaration 
had  simply  charged,  not  the  modes  by  which  certain  results  had  been  accomplished, 
but  the  results  themselves,  and  they  had  been  proved  to  have  been  the  act  of  the 
defendant,  the  case  would  have  been  clearly  within  the  covenant  against  any  molesta- 
tion or  interruption  by  the  lessor  himself, 

Addison  then  applied  for  a  writ  of  injunction,  which  was  granted. 

Judgment  for  the  plaintiffs  and  injunction  granted. 

SuTER  V.  BURRELL.  Jan.  15,  1858, — In  an  action  against  a  sheriff  for  not  arresting 
under  a  ca.  sa.,  in  order  to  connect  the  sheriff  with  the  transaction  the  bailiff 
(who  had  not  been  served  with  a  subpoena  duces  tecum)  proved,  that  when 
the  defendant  went  out  of  office  the  warrant  was  sent  to  the  persons  who  while 
the  defendant  was  sheriff  acted  as  the  London  agents,  and  who  were  also  his 
attornies  on  the  record.  Held,  that  notice  to  them  to  produce  the  warrant,  after 
the  defendant  had  gone  out  of  office,  was  sufficient  to  entitle  the  plaintiff  to  give 
secondary  evidence  of  its  contents, 

[S,  C.  27  L,  J.  Ex.  193,] 

Action  against  the  sheriff  of  Northumberland  foi-  not  arresting  under  a  ca.  sa. 
Plea :  Not  guilty. 

The  cause  was  tried  before  Watson,  B.,  at  the  Northumberland  Summer  Assizes, 
1857,  when  the  plaintiff's  counsel,  in  order  to  connect  the  sheriff  with  the  act  of  the 
bailiff,  [868]  called  for  the  production  of  the  warrant,  in  pursuance  of  a  notice  for 
that  purpose.  The  warrant  not  being  produced,  the  plaintiff's  counsel  called  the 
bailitt,  who  proved  that  when  the  defendant  went  out  of  office  he  sent  the  warrant  to 
Messrs.  Gray  &  Armstrong,  who  acted  as  the  London  agents  whilst  the  defendant 
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was  sheriff,  and  who  were  also  his  attornies  on  the  record.  It  was  admitted  that  a 
notice  to  the  defendant  to  produce  the  warrant  had  been  served  on  Messrs.  Gray  & 
Armstrong. 

The  defendant's  counsel  objected  that  the  notice  to  produce  the  warrant  was  not 
sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  its  contents ;  but  that 
the  bailiff  ought  to  have  been  served  with  a  subpoena  duces  tecum  to  produce  it.  The 
learned  Judge  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiff. 

Manisty,  in  the,  following  term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  pursuant 
to  the  leave  reserved,  against  which 

Edward  James  and  Brett  now  shewed  cause.  The  notice  to  produce  the  warrant 
was  sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  its  contents.  By 
the  3  &  4  Wra.  4,  c.  42,  s.  20,  the  sheriff  of  each  county  is  bound  to  appoint  a  deputy 
in  London  for  the  receipt  of  writs,  granting  warrants  thereon,  making  returns  thereto, 
&c.  Therefore  Messrs.  Gray  &  Armstrong  were  in  the  same  situation  as  the  under- 
sheriff,  for  those  purposes.  In  Taplin  v.  Atty  (3  Bing.  164),  the  sheriff's  warrant  to 
levy  execution  had,  after  the  levy,  been  returned  by  the  bailiff  to  the  under-sheriff, 
while  the  sheriff  was  yet  in  office ;  and  the  bailiff,  upon  being  called  as  a  witness,  did 
not  produce  it :  it  was  held  that  proof  of  notice  to  the  sheriff's  attorney  to  produce  it 
was  sufficient  to  entitle  the  party  to  give  parol  evidence  of  its  contents.  That  is  a 
distinct  authority  that  [869]  notice  to  the  deputy,  whilst  the  sheriff  is  in  office,  is 
sufficient ;  and  it  makes  no  difference  that  the  notice  was  given  after  the  year  of  office 
expired.  The  defendant  cannot  refuse  to  produce  the  warrant  because  he  held  it  in 
another  capacity.  The  plaintiff  has  used  all  reasonable  efforts  to  procure  the  primary 
evidence.  The  warrant  was  traced  into  the  possession  of  the  London  agents  of  the 
sheriff,  and  notice  was  given  to  produce  it.  That  was  sufficient  to  lay  the  foundation 
for  secondary  evidence,  if  the  Judge  was  satisfied  that  the  document  was  in  the 
possession  or  power  of  the  party  required  to  produce  it:  Cole  on  Ejectment,  p.  167. 
Moreover,  Messrs.  Gray  &  Armstrong  are  the  attornies,  on  the  record,  for  the  defendant. 

Liddell,  in  support  of  the  rule.  The  notice  was  not  sufficient  to  lay  the  foundation 
for  secondary  evidence.  The  bailiff  should  have  been  served  with  a  subpoena  duces 
tecum  to  produce  the  warrant.  Messrs.  Gray  &  Armstrong  filled  two  characters  : 
they  were  the  London  agents  of  the  under-sheriff,  and  the  attornies  for  the  defendant. 
The  notice  was  given  after  the  defendant  went  out  of  office,  and  therefore  the  case 
comes  within  the  mischief  pointed  out  by  Best,  C.  J.,  in  delivering  the  judgment  of 
the  Court  in  TapUn  v.  Atty  (3  Bing.  164),  who  says  : — "  No  notice  was  given  to  the 
under-sheriff  to  produce  the  warrant,  and  if  it  had  been  placed  in  his  hands  after  the 
sheriff  had  gone  out  of  office  our  judgment  might  have  been  different,  for  it  would  be 
inconvenient,  when  the  sheriff  is  no  longer  in  office,  to  compel  him  to  send  perhaps 
across  the  whole  county  to  apprise  the  under-sheriff  of  such  a  notice ;  but  as  he  was 
still  in  office,  and  as  the  under-sheriff  is  in  law  identified  with  him,  we  think  that 
notice  to  the  sheriff  is  equivalent  to  notice  to  the  under-sheriff."  Gibbon  v.  Coggon 
(2  Camp.  189)  is  an  authority  [870]  that  Messrs.  Gray  &  Armstrong  were  not  the 
agents  of  the  defendant  for  the  purpose  of  receiving  this  notice. 

Pollock,  C.  B.     We  (a)  are  all  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged. 

Whitehead  v.  Parks.  Jan.  20  and  29,  1858.— By  lease,  dated  1827,  D.  demised  to 
W.  a  dwelling-house  and  fifteen  closes  of  land,  and  granted  all  streams  of  water 
that  might  be  found  in  four  of  those  closes  called  the  Clough,  the  Moorin  Clough, 
the  Brow,  and  the  Marleds,  excepting  out  of  the  demise  all  timber  and  other 
trees,  &c.,  mines  and  minerals,  &c.,  stone,  gravel,  sand  and  clay,  &c.,  and  all 
streams  of  water,  except  those  above  granted,  then  being  or  thereafter  to  be 
found  in  or  upon  the  premises  demised,  with  power  for  D.  his  heirs  and  assigns, 
and  his  and  their  servants  and  workmen,  from  time  to  time,  to  enter  upon  the 
premises,  and  to  crop,  fall,  search  for  and  make  marketable  all  or  any  of  the 
before  mentioned  articles  ;  to  make  any  clay  into  bricks  or  tile  on  the  premises 
&c. ;  and  to  divert  or  alter  the  course  of  any  river,  brook,  spring,  or  water. 
There  was  a  plan  annexed  to  the  lease  shewing  a  stream  of  water  on  the  north 

(a)  Pollock,  C.  B.,  Martin,  B^,  Watson,  B.,  and  Channell,  B. 
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side  of  the  demised  premises  and  flowing  through  their  whole  extent  from  west 
to  east.  The  Clough,  the  Moorin  Clough,  the  Brow,  and  the  Marleds,  were 
situate  on  the  banks  of  this  stream.  There  was  no  other  stream  on  the  surface, 
but  certain  wells  were  in  existence  in  those  closes,  and  others  were  subsequently 
found. — Held,  that  the  wells  and  all  water  in  the  Clough,  the  Moorin  Cloughj 
the  Brow,  and  the  Marleds  passed  by  the  grant  in  question  to  W.,  and  that 
neither  D.  nor  his  lessees  could  work  the  mines  so  as  to  cut  off  the  springs  in 
the  closes  in  question. 

[S.  C.  27  L.  J.  Ex.  169.     Explained,  Ballacm-kish  Silver,  <&c.,  Mining  Company  v.  Harrison, 
1873,  L.  R.  5  P.  C.  63.     Referred  to,  Goodhart  v.  Hyett,  1883,  25  Ch.  D.191.] 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was  possessed  of  certain 
land  with  bleaching-works  thereon,  and  by  reason  thereof  was  entitled  to  the  flow 
and  use  of  certain  streams  and  springs  coming  and  flowing  to  and  arising  and  spring- 
ing in  and  on  the  land  of  the  plaintiff,  and  to  certain  water  flowing  therefrom  into 
lodges  or  reservoirs  of  the  plaintiff,  in  and  upon  the  said  land,  for  the  necessary  use 
of  the  said  bleaching-works.  Breach  :  that  the  defendant  wrongfully  diverted  and 
withdrew  great  portions  of  the  first-mentioned  water  from  the  said  land,  lodges  and 
reservoirs ;  and  wrongfully  impeded,  obstructed  and  wholly  prevented  the  flow  of  the 
said  water  so  as  afore-[871]-said  coming  and  flowing  to  the  land,  lodges  and  reservoirs 
of  the  plaintiff  (alleging  special  damage).(a) 

Pleas  (inter  alia).  First :  Not  guilty.  Secondly  :  Not  possessed.  Thirdly  :  That 
the  plaintiff  was  not,  by  reason  of  his  alleged  possession  of  the  land  and  bleaching-works 
thereon,  entitled  to  the  flow  and  use  of  the  said  streams  and  springs. 

The  cause  came  on  for  trial  before  Willes,  J.,  at  the  Liverpool  Spring  Assizes, 
1856,  when  it  was  referred  to  an  arbitrator,  who  stated  a  case  for  the  opinion  of  this 
Court,  (in  substance)  as  follows. 

The  action  was  brought  for  the  alleged  abstraction  of  the  water  of  certain  springs, 
numbered  respectively  1 ,  2,  3,  4,  5,  6,  7,  on  a  plan  ;  whereby  the  same  was  prevented 
from  flowing  into  certain  lodges  and  reservoirs  of  the  plaintiff'  respectively  situate  in 
certain  closes  of  the  plaintiff,  called  "The  Marleds,"  "The  Moorin  Clough,""  The 
Brow,"  and  "The  Clough." 

Before  and  at  the  time  of  the  commencement  of  the  action,  the  plaintiff  was 
possessed  of  certain  land  and  bleach-works,  and  he  held  and  now  holds  the  same  under 
a  lease  (^)  [872]  thereof  for  three  lives,  made  the  7th  April,  1827,  between  the  Earl 

(a)  There  was  a  second  count  for  injury  to  the  plaintiff's  reversionary  interest, 
stating  that  the  land  and  bleaching-works  were  in  possession  of  his  tenants. 

(b)  The  material  parts  of  this  lease  (which  was  to  form  part  of  the  case)  are  as  follows  : 
— "This  indenture  made  the  7th  of  April,  1827,  between  the  Right  Honourable 
Edward  Earl  of  Derby  of  the  one  part,  and  Samuel  Woodcock,  of  &c.,  of  the  other 
part:  Witnesseth  that  the  said  Earl  in  consideration  of  the  sum  of  31501.  by  the  said 
S.  Woodcock  to  the  said  Earl  paid  at  the  delivery  hereof,  &c.,  doth  demise,  and  to 
farm  let,  unto  the  said  S.  Woodcock,  his  heirs  and  assigns :  All  that  tenement  con- 
sisting of  a  dwelling-house,  &c.,  and  the  following  closes  of  land,  called  Round  Meadow, 
Rye  Field,  Marled  Earth,  Lowest  Field,  Middle  Field,  Croft,  the  Croft  with  a  garden 
over  the  brook.  Long  Meadow,  Back  Meadow,  Clough,  Brow,  Moorin  Clough,  Old 
Close,  the  Hey,  PoUett  Close,  Middle  Hey,  Highest  Field,  and  the  Marleds ;  con- 
taining in  the  whole  fifty- one  acres,  &c.,  situate  in  Elton,  &c.  And  also  the  said  Earl 
doth  grant  unto  the  said  S.  Woodcock,  his  heirs  and  assigns,  all  streams  of  water  that 
may  be  found  in  the  closes  of  land,  called  the  Clough,  the  Moorin  Clough,  the  Brow, 
and  the  Marleds.  Except  out  of  this  demise,  all  timber  and  other  trees,  plants,  woods, 
underwoods,  mines,  minerals,  metals,  delfs  and  quarries,  and  all  stone,  gravel,  sand 
and  clay,  and  all  marl ;  and  all  ways  and  roads  for  the  convenience  of  the  said  Earl, 
his  heirs  or  assigns,  or  his  tenants  in  Elton  aforesaid,  through  the  demised  premises, 
for  such  purposes  as  the  said  Earl,  his  heirs  or  assigns,  may  require  ;  and  all  streams 
of  water  except  those  above  granted,  now  being  or  hereafter  to  be  found  in  or  upon 
the  premises  demised  ;  with  power  for  the  said  Earl,  his  heirs  or  assigns,  and  his  and 
their  servants  and  workmen,  from  time  to  time  to  enter  upon  the  premises  with  or 
without  horses  and  carriages,  and  to  crop,  fall,  search  for  and  make  marketable  all  or 
any  of  the  before  mentioned  articles ;  to  make  any  clays  into  bricks  or  tile  on  the 
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of  Derby  of  the  one  part,  and  one  Samuel  Woodcock  of  the  other  part ;  and  which 
said  lease  became  vested  in  the  plaintiff,  by  virtue  of  an  assignment  thereof,  dated  the 
6th  May,  1844. 

The  defendant  was,  and  still  is,  the  tenant  of  the  Earl  of  Derby  of  certain  mines 
of  coal  under  the  said  land  and  bleach-works  of  the  plaintiff.  His  lease  bears  date 
in  1829. 

From  a  period  prior  to  the  year  1800,  up  to  and  at  the  time  of  granting  the  lease 
of  the  7th  April,  1827,  the  premises  now  held  by  the  plaintiff  thereunder  were  occupied 
and  used  as  bleach-works.  At  the  date  of  the  lease  a  stream  of  water,  called  Elton 
Brook,  flowed  through  the  premises  on  the  north  side  thereof.  There  were  also  at 
that  time  three  lodges  or  reservoirs  of  water  on  the  premises.  One  in  the  Marleds, 
called  the  Top  Lodge,  which  was  supplied  [873]  with  water  from  the  said  brook,  and 
which  occupied  part  of  the  site  of,  but  was  smaller  than,  another  lodge  in  the  Marleds. 
A  second  lodge  was  situate  in  the  Moorin  Clough,  which  was  called  the  Middle  or 
Cat-tail  Lodge.  There  was  a  third  lodge  situate  in  the  Brow,  called  the  Spring-water 
Lodge,  and  which  occupied  the  northerly  part  of  the  site  of  the  Lower  Lodge. 

(The  case  then  proceeded  to  describe  the  mode  in  which,  up  to  the  time  of  granting 
the  lease,  the  business  of  bleaching  was  carried  on  by  means  of  the  water  on  the 
premises.) 

Before  and  at  the  time  of  granting  the  lease  of  the  7th  April,  1827,  a  supply  of 
clear  water  for  the  purposes  of  bleaching  was  obtained  from  the  springs,  numbered 
respectively  1,  2,  3,  4,  5.  Spring  No.  1  rose  in  the  Marleds,  a  little  to  the  east  of  the 
Top  Lodge.  It  was  a  natural  spring,  and  had  existed  from  before  the  time  of  living 
memory.  It  was  embanked  round  to  a  height  of  about  three  feet,  partly  by  a  natural, 
and  partly  by  an  artificial  embankment,  and  the  overflow  therefrom  was  conveyed  by 
a  trough,  laid  in  an  artificial  channel,  into  a  wash-pit,  within  which  the  spring  No.  2 
was  found,  and  from  whence  it  overflowed  into  the  Brook. 

Spring  No.  2  was  found  in  the  wash-pit  above  mentioned,  by  boring,  about  fifty 
years  ago. 

Spring  No.  3  (a)  was  a  natural  spring,  and  was  bricked  round  so  as  to  form  a  well. 
It  had  been  in  existence  in  that  state  for  upwards  of  thirty  years.  It  was  a  copious 
spring,  and  the  overflow  from  it  was  carried  through  a  covered  drain  into  the  covered 
part  of  the  drain  which  conveyed  the  clean  water  from  No.  1  and  2,  as  above  [874] 
described ;  and  it  also  flowed  along  the  said  drain  partly  under  cover. 

Spring  No.  4  was  also  a  natural  spring  which  had  been  in  existence  for  thirty  or 
forty  years.  There  was  a  wash-pit,  which  was  not  flagged  at  the  sides  but  was  partly 
flagged  at  the  bottom,  and  this  spring  rose  in  the  bottom  of  that  pit. 

Spring  No.  5  was  also  a  natural  spring,  which  had  been  in  existence  for  upwards 
of  thirty  years.     It  arose  in  the  bottom  of  a  wash-pit. 

All  the  waste  water  from  the  several  springs  and  lodges  flowed  into  the  brook. 

(The  case  then  stated  that  certain  alterations  were  made  by  the  plaintiff  in  the 
lodges  in  the  years  1834  and  1839,  and  that  in  order  that  the  waste  water  of  the  brook 
might  not  flow  into  the  "  Top  Lodge,"  which  was  converted  into  a  lodge  for  clean 
water,  the  brook  course  was  diverted.) 

Spring  No.  6  was  found  by  boring  about  sixteen  years  ago.  It  was  close  to  the 
old  brook  course,  and  an  iron  pipe  was  put  into  the  bore-hole  into  which  the  water  of 
the  spring  rose,  and  over  which  it  flowed  into  the  old  brook  course,  and  along  the 
said  course  into  the  Lower  Lodge. 

Spring  No.  7  was  also  found,  by  boring,  in  the  year  1849 ;  and  the  overflow  from 
that  spring  was  conveyed  in  an  open  channel  down  the  bank  of  the  Lower  Lodge  into 
that  lodge. 

premises ;  to  stack,  bark  and  burn  wood  for  charcoal ;  and  to  carry  away  and  remove 
the  same  at  pleasure ;  and  to  divert  or  alter  the  course  of  any  river,  brook,  spring,  or 
water.  And  also  except  all  rights  of  free  warren,  &c."  There  was  a  plan  annexed 
to  the  lease  shewing  a  stream  of  water  on  the  north  side  of  the  demised  premises, 
and  flowing  through  their  whole  extent  from  west  to  east.  The  Clough,  the  Moorin 
Clough,  the  Brow,  and  the  Marleds,  were  situated  on  the  banks  of  this  stream. 

(a)  The  corresponding  numbers  on  the  plan  shewed  that  this  and  the  following 
springs  arose  either  in  the  "Marleds,"  the  "Moorin  Clough,"  the  "Brow,"  or  the 
"Clough." 
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The  whole  of  the  said  springs  were  of  good  quality  for  the  purposes  of  bleaching, 
and,  until  the  said  springs  failed  as  hereinafter  mentioned,  the  supply  afforded  by  No. 
1,  2,  3,  4,  5,  even  without  that  from  No.  6  and  7,  had  always  been  suflBcient  for  the 
business  carried  on  upon  the  premises. 

In  the  year  1849  one  R.  Robinson  commenced  sinking  a  shaft  for  the  purpose  of 
working  the  coal  mines  under  the  [875]  plaintiff's  premises.  After  his  death  in  1850, 
the  sinking  of  the  shaft  (which  is  138  yards  deep)  was  completed  by  the  defendant. 
The  defendant  set  the  engine  to  work  at  the  engine-pit  in  August  1850,  and  continued 
to  work  the  coal  mines  up  to  the  present  time.  All  the  water  is  pumped  from  the 
mine  at  the  engine-pit,  and  the  water  so  pumped  is  delivered  on  to  the  land  of  the 
plaintiff  by  means  of  a  tunnel,  at  a  point  two  feet  eleven  inches  above  the  flow  of  the 
bleach-works.  The  water  so  delivered  is  strongly  impregnated  with  iron.  About 
the  end  of  the  year  1850,  or  early  in  1851,  the  water  of  springs  No.  2,  3,  6,  7,  dis- 
appeared ;  and  with  the  exception  of  a  small  and  variable  flow  of  water  into  No.  3, 
the  several  springs  have  been  dry  ever  since.  Some  time  in  the  year  1852,  it  was 
discovered  that  the  water  of  Springs  No.  4,  5,  had  also  disappeared,  and  these  springs 
respectively  have  been  dry  ever  since,  and  the  water  has  failed  in  the  Lower  Lodge. 

The  arbitrator  found  that  the  defendant,  by  sinking  the  shaft  and  working  the 
coal  mine  as  above  stated,  did  divert  and  withdraw  the  water  of  and  from  the  said 
springs  numbered  respectively  2,  3,  4,  5,  6,  7,  and  did  thereby  prevent  the  water 
of  the  said  springs  respectively  from  coming  and  flowing  to  the  said  Lower  Lodge 
in  the  manner  hereinbefore  described,  and  caused  the  water  in  the  said  lodge  to  fail 
as  before  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  the  facts  above  stated, 
the  plaintiff  is  in  law  entitled  to  maintain  this  action. 

Monk  (Manisty  with  him),  for  the  plaintiff.  It  is  found  as  a  fact  that  at  the  time 
the  lease  of  the  7th  April,  1827,  was  granted,  these  springs  were  on  the  demised 
premises  and  had  been  for  more  than  twenty  years  used  for  bleaching  purposes.  The 
plaintiff"  claims  them  under  that  lease  :  the  [876]  defendants  justify  the  abstraction  of 
the  water  under  a  demise  to  them  of  coal  mines,  by  the  same  lessor,  in  1829.  It  is 
necessary,  therefore,  to  see  what  right  to  water  was  granted  by  the  lease  of  the 
7th  April,  1827,  in  order  to  ascertain  what  was  left  in  the  lessor.  That  lease  granted 
"  all  streams  of  water  that  may  be  found  "  in  the  four  closes  of  land  therein  named. 
That  means  all  the  streams  which  may  be  found  during  the  subsistence  of  the  lease. 
The  language  of  the  reservation,  if  doubtful,  must  be  construed  against  the  lessor. 
The  lease  would  have  passed  all  the  then  existing  water  without  express  words  for 
that  purpose.  A  demise  of  land  for  a  term  of  years  includes  everything  which  is 
necessary  for  its  enjoyment.  The  right  to  water  is  limited  to  that  found  in  the  four 
closes ;  and  but  for  the  exception  the  whole  of  the  water  would  have  passed.  The 
intention  was  to  grant  the  water  of  those  closes  for  bleaching  purposes,  and  to  reserve 
to  the  lessor  the  water  in  the  other  closes.  It  is  true  that  the  lease  contains  a  power 
for  the  lessor  "  to  divert  or  alter  the  course  of  any  river,  brook,  spring,  or  water ; " 
but  if  that  power  be  construed  literally  it  is  void  as  repugnant  to  the  grant.  If  the 
lessor  has  power  to  divert  the  water  in  any  manner  he  pleases,  he  may  remove  it 
altogether,  or  return  it  in  a  condition  unfit  for  any  use.  The  diversion  must  be  such 
as  to  leave  the  subject-matter  of  the  grant  capable  of  enjoyment :  Harris  v.  liyding 
(5  M.  &  W.  60).  The  case  finds  that  the  water  was  abstracted  by  the  defendants,  and 
returned  in  a  state  unfit  for  the  purposes  of  bleaching ;  therefore,  even  if  the  power 
of  diverting  is  not  confined  to  the  excepted  streams,  it  does  not  justify  the  abstraction. 
Then,  as  to  springs  No.  6  and  7  :  assuming  that  the  words  in  the  lease,  "all  streams 
that  may  be  found,"  do  not  extend  to  streams  not  in  existence  at  the  time  the  lease 
was  [877]  granted,  nevertheless,  without  those  words,  the  plaintiff  is  entitled  to  all 
the  water  which  comes  to  the  surface  of  the  four  closes  during  the  term,  either  by  the 
operation  of  nature  or  the  act  of  man :  it  is  the  same  as  if  there  had  only  been  an 
exception  of  the  water  in  certain  specified  closes. 

T.  Jones  (with  whom  were  Knowles  and  Atherton),  for  the  defendant.  The  first 
point  is,  whether  by  virtue  of  the  lease  of  1827,  the  plaintiff  is  entitled  to  the  waters 
of  the  springs  in  the  closes  in  question  against  the  Earl  of  Derby,  under  whom  the 
defendant  claims.  At  the  time  of  the  granting  of  the  lease  some  of  the  springs  in 
question  were  known  and  used  as  springs.  Others  have  since  been  discovered.  There 
were  also  the  brook  and  the  lodges.     The  lease  does  not  in  terms  grant  the  springs. 

Ex.  Div.  xm. — 12* 
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There  was  a  stream  at  the  time  of  the  lease  to  satisfy  the  words  of  the  demise.  The 
grant  of  "  all  streams  that  may  be  found  "  is  a  grant  of  the  superficial  streams,  and 
may  include  all  streams  that  might  thereafter  be  formed  and  made  to  flow  into  the 
brook.  But  the  defendant  has  not  diverted  any  stream  from  the  surface.  The  lease 
expressly  reserves  mines  and  all  streams  of  water,  except  those  above  mentioned  and 
specifically  granted,  with  power  to  the  lessor  and  his  assigns  to  enter  upon  the 
premises  and  get  the  minerals  and  to  divert  any  spring.  The  lessee  therefore  took 
the  lease  subject  to  the  risk  of  boring  the  springs  by  mining  operations.  That  is 
the  true  construction  of  this  lease.  Were  it  otherwise,  the  interpretation  would  be 
contrary  to  the  express  words  of  the  reservation.  The  plaintiff  is  in  the  same  position 
as  any  other  persons  having  water  rights  which  are  or  may  be  affected  by  subterraneous 
operations.  The  rights  of  such  persons  were  defined  in  Chasemore  v.  Ricliards  (ante, 
p.  168).  [Martin,  B.,  referred  to  Northam  v.  Hurleij  (1  E.  &  B.  66-5).]  [878]  It  is 
unreasonable  to  suppose  that  Lord  Derby  intended  to  exclude  himself  from  mining 
under  these  premises,  as  practically  he  has  if  the  plaintiff's  contention  is  well  founded. 
Harris  v.  Ryding  (5  M.  &  W.  60)  has  no  application,  because  it  is  not  found  that  the 
mines  were  not  worked  in  a  reasonable  manner. 

Pollock,  0.  B.  In  the  case  of  Northam  v.  Hurley  (1  E.  &  B.  665)  it  was  settled 
that,  where  rights  to  water  are  created  under  a  deed,  the  Court  cannot  take  into 
consideration  what  are  the  rights  which  the  parties  would  have  had  as  riparian 
proprietors  or  otherwise ;  but  the  nature  and  extent  of  their  interest  must  be  regu- 
lated wholly  by  the  deed.  Here  the  defendant  is  in  the  same  position  as  Lord  Derby, 
and,  as  his  lessee,  could  not  derogate  from  that  which  he  had  granted.  It  appears 
to  me  that  if  Lord  Derby  intended  to  reserve  that  which  is  claimed,  he  should  have 
done  so  by  expressions  shewing  that  he  intended  to  interfere  with  the  springs  under 
the  closes  in  question.  The  defendant,  however,  says  that  Lord  Derby,  having 
granted  a  certain  farm  "and  all  streams  of  water  that  may  be  found"  in  four  closes 
part  thereof,  "  except  out  of  this  demise  all  mines,  minerals,  &c.,  and  all  streams  of 
water,  except  those  above  granted,  now  being  or  hereafter  to  be  found  in  or  upon  the 
premises,"  with  power  "  to  divert  or  alter  the  course  of  any  river,  brook,  spring,  or 
water,"  must  be  understood  to  have  reserved  a  power  of  working  the  mines  reserved, 
notwithstanding  the  streams  should  be  interfered  with  by  the  mining  operations ;  and 
that  for  such  interference  he  and  his  tenants  should  not  be  responsible.  If  we  could 
collect  that,  with  the  reservation  of  the  mines,  he  reserved  all  that  was  necessary  or 
convenient  for  working  the  mines,  we  might  so  construe  the  deed.  But,  here,  the 
terms  of  [879]  the  deed  are  plain,  and  Lord  Derby  could  have  had  no  right,  after 
having  granted  the  springs  in  question  to  Woodcock  and  his  assigns,  to  take  away 
such  springs  in  order  that  his  mines  might  be  effectually  worked.  The  arbitrator  has 
found  that  the  defendant  has  taken  water  which  was  within  the  range  of  the  premises 
demised,  and  within  which  all  springs  were  granted.  The  plaintiff  therefore  is 
entitled  to  our  judgment. 

Martin,  B.  I  am  of  the  same  opinion.  Lord  Derby  granted  to  Woodcock  all 
the  water  which  might  be  found  on  the  closes  in  question.  Lord  Derby  cannot 
derogate  from  his  grant,  and  the  defendant,  his  lessee,  is  in  the  same  position. 
Northam  v.  Hurley  (1  E.  &  B.  665)  decided  for  the  first  time  what  appears  to  me  to  be 
clear,  viz.,  that  if,  upon  a  question  of  water  rights,  there  is  an  agreement  by  deed, 
such  deed  will  regulate  the  rights  of  the  parties.  Now,  at  the  time  of  the  execu- 
tion of  this  lease,  there  was  only  one  stream  in  the  four  closes  to  which  I  am  about  to 
refer.  There  were  several  places  where  water  collected,  but  only  one  stream  in  the 
ordinary  acceptation  of  the  term.  The  Earl  demises  to  Woodcock  about  fifteen  closes 
of  land  with  "  all  streams  of  water  that  may  be  found  in  the  closes  of  land  called 
the  Clough,  the  Moorin  Clough,  the  Brow  and  the  Marleds."  Looking  at  the  surround- 
ing circumstances,  I  should  say  that  the  words  do  not  refer  to  surface  streams,  because 
there  were  none  except  Elton  Brook  on  the  property.  "  All  streams "  means  "  all 
water  in  the  closes  in  question."  The  demise  is  really  a  demise  of  the  springs.  The 
water  to  which  Woodcock  was  to  be  entitled  was  of  the  same  character  as  that  to 
which  Lord  Derby  was  to  be  entitled  in  other  parts  of  the  premises  in  which  he  reserves 
to  himself  "all  streams  of  water  except  those  above  granted,  now  [880]  being  or 
hereafter  to  be  found  in  or  upon  the  premises  demised,"  with  "  power  to  divert  or 
alter  the  course  of  any  river,  brook,  spring,  or  water."  Spring  water  is,  I  believe, 
essential  for  bleach  mhi!;o.     it  is  not  material  to  inquire  whether  Lord  i)erl>y  and 
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his  lessees  may  or  may  not  be  able  to  get  the  coal  under  the  laud.  However  that 
may  be,  he  caunot  derogate  from  his  own  grant  to  enable  him  to  do  so. 

Channell,  B.  The  whole  question  turns  upon  the  lease  of  1827.  The  defendant 
has  no  greater  rights  than  Lord  Derby  had.  I  think  that  the  plaintift"  has  acquired  a 
right  to  all  the  water  in  the  four  several  closes.  The  Earl  of  Derby  granted,  &c. 
(His  Lordship  then  read  the  grant  and  the  reservation.)  He  did  not  intend  with 
respect  to  the  other  closes  to  except  the  surface  water  only,  but  also  all  springs  other 
than  those  before  granted.  The  grant  of  the  water  in  the  four  closes  is  not  confined 
to  the  surface  streams.  My  brother  Martin  has  pointed  out  that  the  word  "  streams  " 
is  in  the  plural,  while  at  the  time  of  the  grant  there  was  but  one  stream  in  the 
ordinary  meaning  of  the  word  in  these  closes  ;  therefore  effect  cannot  be  given  to  the 
language  without  construing  it  as  referring  to  something  different  from  surface 
streams.  That  being  so,  neither  Lord  Derby  nor  his  assigns  can  derogate  from  his 
grant. 

Judgment  for  the  plaintiff. 

[881]    Kegula  Generalis.     Hilary  Term,  1858. 

Whereas  by  the  Rule  of  Michaelmas  Term,  1855,  with  respect  to  indorsements  on 
writs  issued  under  "The  Bills  of  Exchange  Act,  1855,"  it  was,  amongst  other  things, 
ordered  that  no  other  claim  than  a  claim  on  a  Bill  of  Exchange  or  Promissory  Note 
should  be  included  in  writs  under  the  "  Summary  Procedure  on  Bills  of  Exchange 
Act,  1855." 

And  whereas  it  is  expedient  that  the  said  Rule  should  be  explained  and  amended. 
It  is  hereby  ordered,  that  where  a  defendant  obtains  leave  to  appear  according  to 
the  said  Act,  and  enters  an  appearance  to  any  such  writ  according  to  the  said  Rule  of 
Michaelmas  Term,  1855,  the  plaintiff  may  include  in  his  declaration,  together  with 
a  count  on  the  Bill  of  Exchange  or  Promissory  Note  (as  the  case  may  be),  a  count 
upon  the  consideration,  if  j^any,  between  the  plaintiff  and  defendant,  for  the  Bill  of 
Exchange  or  Promissory  Note,  and  deliver  a  particular  of  demand  accordingly. 

[Signed  by  all  the  Judges.] 

Read  in  Court  Jan.  30,  1858. 

[882]    Memorandum. 

In  the  preceding  Vacation  the  following  gentlemen  were  appointed  Her  Majesty's 
Counsel : — Evelyn  Bazalgette,  Esq.,  of  Lincoln's  Inn  ;  John  Shapter,  Esq.,  of  Lincoln's 
Inn  ;  Samuel  Bush  Toller,  Esq.,  of  Lincoln's  Inn  ;  Thomas  Webb  Greene,  Esq.,  of  the 
Middle  Temple  ;  Francis  Henry  Goldsmid,  Esq.,  of  Lincoln's  Inn  ;  Richard  Paul 
Amphlett,  Esq.,  of  Lincoln's  Inn ;  and  James  Fleming,  Esq.,  of  the  Middle  Temple. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
-  COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER.  Hilary  Vacation,  21  VICT.,  to 
Michaelmas  Vacation,  22  VICT.,  both  inclusive. 
By  E.  T.  HURLSTONE,  of  the  Inner  Temple,  and 
J.  P.  NORMAN,  of  the  Inner  Temple,  Esquires, 
Barristers-at-Law.     Vol.  III.     London,  1859. 

[1]    Exchequer  Eeports.    Hilary  Vacation,  21  Vict. 

Coombs  v.  The  Bristol  and  Exeter  Railway  Company.  Feb.  12,  1858. — To 
au  action  against  a  carrier  for  the  loss  of  the  plaintiif's  goods,  it  is  no  answer  that 
the  goods  were  delivered  to  the  defendants  by  A.,  who,  as  consignor  thereof, 
claimed  compensation  for  the  loss,  and  that  the  defendant  paid  him,  as  such 
consignor,  without  notice  that  he  was  the  agent  of  the  plaintiff,  and  believing 
that  he  delivered  the  goods  on  his  own  account,  and  was  the  person  entitled 
to  sue. 

[S.  C.  27  L.  J.  Ex.  269 ;  6  W.  E.  335.     See  further,  p.  510,  post.] 

The  declaration  stated  that  the  defendants  being  common  carriers  for  hire,  the 
plaintiff  delivered  to  the  defendants  as  such  common  carriers,  and  the  defendants  as 
such  carriers  received  from  the  plaintiff  certain  goods  of  the  plaintiff,  to  wit,  a  packet 
of  whalebone,  to  be  safely  and  securely  carried  by  the  defendants  from  Exeter  to 
Bristol  and  there  to  be  delivered  by  the  defendants  for  the  plaintiff,  for  reward  in  that 
behalf.  And  although  a  reasonable  time  in  that  behalf  had  elapsed  before  this  suit : 
Yet  the  defendants  made  default  in  carrying  and  delivering  the  said  goods,  and  also 
whilst  they  so  had  the  said  goods  for  the  purpose  aforesaid,  so  negligently  and 
improperly  carried  the  same,  that  by  the  default,  negligence,  and  improper  conduct  of 
the  defendants  in  that  behalf,  the  said  goods  were  wholly  lost  to  the  plaintiff,  &c. 

Plea,  That  the  said  goods  were  delivered  to  the  defendants  by,  and  were  received 
by  them  from,  one  Charles  Avery,  to  be  carried  from  Exeter  to  Bristol  and  at  Bristol 
to  be  delivered  to  the  plaintiff;  and  that  the  said  goods  having  been  accidentally  lost, 
and  the  said  C.  Aveiy,  as  the  consignor  thereof,  having  claimed  from  the  defendants 
compensation  [2]  for  such  loss,  the  defendants  before  the  bringing  of  this  action  paid 
to  him  as  such  consignor,  and  the  said  C.  Avery  accepted  from  them,  a  large  sum  of 
money  as  the  full  value  of  the  said  goods  and  in  satisfaction  and  discharge  of  the  said 
claim.  Averment :  that  the  defendants  had  not,  either  at  the  time  of  the  delivery 
and  acceptance  of  the  said  goods  or  afterwards  down  to  and  at  the  time  of  the  pay- 
ment aforesaid,  notice,  either  from  the  plaintiff  or  otherwise,  that  the  said  C.  Avery, 
in  delivering  the  said  goods  to  be  carried  as  aforesaid,  was  acting  for  or  on  behalf  of 
the  plaintiff,  or  was  his  agent  for  such  delivery  :  and  that  the  payment  aforesaid  was 
made  by  them  in  the  bon§,  fide  belief  that  the  said  goods  were  delivered  to  them  by 
C.  Avery  on  his  own  account,  and  that  he  was  the  person  entitled  to  claim  and  receive 
satisfaction  for  the  loss  thereof. 

304 
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Demurrer  and  joinder  therein. 

Prideaux,  in  support  of  the  demurrer.  The  plea  admits  that  the  contract  was 
made  with  the  plaintiff,  that  the  goods  were  the  plaintiffs,  that  they  were  to  be 
delivered  to  the  plaintiff,  and  that  they  were  lost ;  but  it  sets  up  as  an  answer  that 
the  goods  were  received  by  the  defendants  from  a  third  person,  who,  as  consignor, 
claimed  compensation  for  their  loss,  and  that  the  defendants  paid  him  the  value  of  the 
goods,  they  not  having  had  at  any  time  notice  that  he  was  the  mere  agent  of  the 
plaintiff.  Those  facts  afford  no  defence  whatever  to  the  action.  The  only  contract 
disclosed  on  the  record  is  a  contract  with  the  plaintiff,  and  it  is  no  answer  to  say  that 
another  person  has  been  compensated  for  the  breach  of  it.     The  Court  then  called  on 

Kinglake,  Serjt.,  to  support  the  plea.  The  action  is  not  by  the  plaintiff,  as  owner 
of  the  goods,  for  their  conversion,  but  is  founded  on  the  contract  to  carry.  The  plea 
[3]  admits  that  the  goods  are  the  plaintiff's,  but  alleges  that  the  contract  was  entered 
into  with  a  person  who,  though  he  might  be  the  agent  of  the  plaintiff,  did  not  disclose 
that  fact.  The  simple  relation  of  consignor  and  consignee  does  not  raise  any  presump- 
tion that  the  goods  belong  to  the  consignee.  It  is  not  alleged  in  the  declaration  that 
the  contract  was  made  with  the  plaintiff,  and  the  plea  shews  that  it  was  made  with 
the  consignor  of  the  goods,  without  notice  to  the  defendants  that  he  was  not  the 
owner  of  them.  The  case,  therefore,  falls  within  the  rule  of  law,  that  where  an  agent 
is  allowed  to  deal  in  his  own  name  with  his  principal's  goods,  the  party  with  whom  he 
deals  has  the  same  rights  against  the  principal  as  he  might  have  exercised  against  the 
agent,  if  he  had  really  been  a  principal:  Smith's  Mercantile  Law,  p.  168,  5th  ed. ; 
Sims  V.  Bond  Q)  B.  &  Adol.  389).  [Martin,  B.  The  plea  does  not  say  that  Avery 
delivered  the  goods  to  the  defendants,  as  consignor.  It  is  consistent  with  every 
allegation  in  it,  that  the  plaintiff,  being  owner  of  the  goods,  may  have  delivered  them 
to  a  porter  to  take  to  a  receiving  office  of  the  railway  Company,  and  that  after  they 
were  lost  the  porter,  pretending  to  be  the  real  owner  of  them,  got  paid  for  them.] 
Where  goods  are  merely  sent  on  approval,  the  consignor  is  the  proper  party  to  bring 
the  action  :  Swain  v.  Shepherd  (1  Moo.  &  R.  223).  So,  where  by  the  bill  of  lading  the 
goods  are  to  be  delivered  for  the  consignor,  and  in  his  name,  to  the  consignee  :  Sargent 
V.  Morris  (3  B.  &  Aid.  277).  Also  where  the  bill  of  lading  is  special  to  deliver  to 
A.  for  the  use  of  B. :  Evans  v.  Marleit  (1  Ld.  Raym.  271).  [Martin,  B.,  referred  to 
Dunlop  V.  Lambert  (6  CI.  <fe  F.  600).]  In  Maude  and  Pollock  on  Shipping,  p.  149,  it 
is  said  : — "  The  general  rule  with  respect  to  the  party  to  sue  in  case  [4]  of  the  loss  or 
of  damage  to  goods  carried  in  a  general  ship,  is  that  the  action  should  be  brought  in 
the  name  of  the  person  who  has  employed  the  carrier.  For  the  right  to  compensation 
flows  from  the  contract  of  carriage,  and  can  only  be  enforced  by  the  party  with  whom 
that  contract  was  made." 

Martin,  B.  I  am  of  opinion  that  the  plea  is  bad.  It  only  states  that  the  goods 
were  delivered  to  the  defendants  by  the  hand  of  Avery,  and  being  lost,  he  claimed 
compensation  as  the  consignor  of  them,  which  was  paid  to  him.  The  declaration  states 
that  the  plaintiff  delivered  his  goods  to  the  defendants,  to  be  carried  by  them  from 
Bristol  to  Exeter,  and  there  to  be  delivered  by  them  for  him :  therefore  he  was  the 
consignor  of  the  goods.  The  plea  states  that  the  goods  were  delivered  to  the  defen- 
dants, and  received  by  them  from  Avery ;  but  that  is  nothing  more  than  a  statement 
that  Avery's  was  the  hand  which  brought  the  goods  to  the  office  of  the  defendants. 
It  is  not  stated  that  Avery  was  the  consignor;  but  only  that,  as  consignor,  he  claimed 
compensation  for  the  loss,  and,  as  consignor,  he  was  paid.  The  plea  carefully  avoids 
alleging  that  Avery  was  the  party  who  made  the  contract;  and  therefore  the 
authorities,  collected  in  the  note  to  Wms.  Saund.,  vol.  2,  p.  47  b.,  as  to  whether  the 
consignor  or  consignee  should  sue,  do  not  apply.  Avery  could  not  maintain  any  action 
for  the  loss  of  the  goods,  because,  upon  all  that  appears  upon  the  pleadings,  he  was 
the  mere  hand  which  delivered  them  to  the  defendants.  The  plea  only  discloses  that 
the  plaintiff  employed  Avery  to  deliver  his  goods  to  the  defendants,  and  that  the 
defendants  paid  for  their  loss  to  Avery,  who  had  no  right  whatever  to  receive  the 
compensation. 

Bramwell,  B.  I  am  of  the  same  opinion.  If  the  declaration  be  read  as 
upon  a  contract  by  the  defendants  to  [5]  carry,  the  plaintiff  saying  that  the  con- 
tract was  with  him,  the  plea,  not  denying  that,  but  saying  that  it  was  with 
some  one  else,  would  clearly  be  bad.  Perhaps  the  defence  intended  to  be  set  up 
is  this  : — "  We  contracted  with  Avery  as  principal,  not  knowing  that  he  was  agent, 
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and  not  supposing  that  you  were  the  principal,  and  we  have  paid  him  for  the  loss ;  we 
should  therefore  be  prejudiced  if  you  could  sue  on  a  contract  made  by  him  as  your 
agent."  If  the  plea  contained  such  a  statement,  the  case  might  be  different ;  but  it 
does  not.  Even  then  it  might  be  doubtful  whether  it  would  afford  any  answer  to  the 
declaration,  and  for  this  reason.  I  can  well  understand,  that  if  the  defendants  had 
made  the  contract  with  Avery  as  principal,  and  Avery  had  afterwards  said,  "  I  have 
changed  my  mind,  keep  the  goods  at  the  office  till  I  call  for  them,"  the  plaintiff  would 
be  wrong  in  suing  the  defendants  for  their  non-delivery,  after  having  allowed  them  to 
deal  with  Avery  as  principal.  But  here  the  declaration  states  that  the  contract  was 
with  the  plaintiff:  the  defendants,  b}'  their  plea,  say  that,  "having  broken  a  contract 
entered  into  with  Avery,  upon  the  supposition  that  he  was  the  principal,  we  do  not 
pay  you  because  we  have  paid  him."  There  is  no  case  like  that.  It  has  been 
held  that  there  is  a  right  of  set-off  against  an  unknown  principal,  though  it  has  been 
doubted  whether  the  same  rule  applies  where  the  action  is  for  unliquidated  damages. 
But  certainly  the  rule  has  no  application  to  a  case  like  this,  where  a  person  says,  "  I 
am  entitled  to  sue,  give  me  compensation," — and  it  is  given,  whether  he  is  or  is  not 
entitled  to  it.  As  already  pointed  out  by  my  brother  Martin,  the  plaintiff  states  that 
the  contract  was  made  with  him,  and  that  the  defendants  have  broken  it :  the  defen- 
dants do  not  deny  that ;  but  only  say  that  some  one  who  delivered  the  goods  to  them 
claimed  compensation,  and  they  paid  him. 

[6]  Watson,  B.  I  concur  in  the  view  of  my  brothers  Martin  and  Bramwell.  The 
declaration  is  on  a  contract  by  the  defendants  with  the  plaintiff;  the  goods  are  the 
plaintiff's,  and  they  were  lost.  Now,  if  goods  are  delivered  to  a  carrier  to  be 
forwarded  to  their  place  of  destination,  that  may  or  may  not  be  a  contract  with  the 
consignee.  In  the  case  of  vendor  and  vendee,  the  consignor  does  not  act  as  the  agent 
of  the  consignee,  but  on  his  own  behalf ;  and  up  to  the  moment  of  the  delivery  of  the 
goods  to  the  carrier,  the  property  is  in  him.  Upon  the  delivery,  the  goods  become 
the  property  of  the  vendee,  subject  to  the  vendor's  right  of  stoppage  in  transitu. 
Therefore,  if  the  goods  are  damaged  or  lost,  before  the  carrier  pays  the  consignor, 
he  should  ascertain  whether  the  property  is  in  him ;  otherwise  he  would  pay  in  his 
own  wrong  if  it  should  turn  out  that  the  pioperty  was  in  the  vendee ;  for  in  that 
case  the  contract  is  with  him  alone.  I  not  only  concur  in  the  view  of  my  learned 
brothers,  but  I  take  this  broader  ground,  that,  unless  it  be  shewn  that  Avery  was  the 
owner  of  the  goods,  the  contract  arising  from  the  delivery  was  with  the  plaintiff; 
therefore  he  alone  is  entitled  to  sue. 

Judgment  for  the  plaintiff. 

[7]  Hill  v.  Levey  and  Another.  Feb.  25,  1858. — Disputes  having  arisen  between 
compositors  and  master  printers  a?  to  payment  to  the  former  for  printing  advertise- 
ments on  wrappers,  the  following  rules  were  made  by  a  committee  of  each  body  : 
"  Wrappers.  The  compositor  on  a  magazine  or  review  to  be  entitled  to  the  first 
or  title  page  of  the  wrapper  of  the  magazine  or  review,  but  not  to  the  remaining 
pages  of  such  wrapper  or  to  the  advertising  sheets  which  may  accompany  the 
magazine  or  review.  Standing  advertisements  or  stereo  blocks  forming  a  complete 
page,  or  when  collected  together  making  one  or  more  complete  pages  in  a  wrapper 
or  advertising  sheet  of  a  magazine  or  review,  not  to  be  charged.  The  compositor 
to  charge  only  for  his  time  in  making  them  up.  The  remainder  of  the  matter 
in  such  wrappers  or  advertising  sheets,  including  standing  advertisements  or 
stereo-blocks  not  forming  a  complete  page,  to  be  charged  by  the  compositor  and 
cast  up  according  to  certain  articles  of  the  scale  referred  to,  as  they  may 
respectively  apply."  In  the  November  number  of  a  Monthly  Magazine  there  was 
composed  and  printed  on  one  page  two  advertisements  which  occupied  the  entire 
page,  and  the  type  of  which  was  left  standing.  In  the  December  number,  the 
same  two  advertisements  were  printed,  but  on  different  pages  :  and  each  occupied 
about  half  a  page  and  the  remainder  of  the  page  was  filled  up  by  other  advertise- 
ments. The  plaintiff,  who  was  a  compositor,  insisted  that,  under  the  latter  part 
of  the  rule,  he  was  entitled  to  charge  for  the  composing ;  the  defendant,  who  was 
the  master  printer,  contended  that  the  case  was  within  the  first  part  of  the  rule, 
and  that  the  plaintiff  was  only  entitled  to  charge  "  for  his  time  in  making  up." 
In  the  year  1856,  a  similar  dispute  arose  between  a  compositor  and  a  master 
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printer,  and  the  matter  having  been  referred  to  arbitration  in  pursuance  of  certain 
rules  which  were  still  in  force,  three  arbitrators  awarded  in  favour  of  the  master. 
The  plaintiff  entered  the  defendants  service  with  knowledge  of  that  decision,  and 
that  the  defendant  had  been  one  of  the  arbitrators ;  nothing,  however,  was  said 
as  to  the  terms  of  payment ;  but  both  parties  understood  that  it  was  to  be  made 
according  to  the  rules. — Held  :  First,  that  the  decision  of  the  arbitrators  was  not, 
at  the  time  of  the  employment  of  the  plaintiff,  binding  between  the  parties  as  an 
interpretation  of  the  rule ;  and  that  notwithstanding  their  decision  it  was  com- 
petent for  the  Court  to  entertain  the  question  of  its  construction. — Secondly,  that 
the  plaintiff  was  entitled  to  recover  for  the  composing ;  the  true  construction  of 
the  rule  being :  that  the  compositor  may  charge  according  to  the  scale  when  any 
advertisement  not  standing  is  inserted  in  the  same  page  with  a  standing  advertise- 
ment, but  that  when  standing  advertisements  are  printed  in  the  same  page  so  as 
completely  to  fill  it,  the  compositor  is  only  entitled  to  charge  for  his  time  in 
making  up. 

[S.  C.  28  L.  J.  Ex.  80;  4  Jur.  (N.  S.)  286 ;  7  W.  R.  691  :  affirmed  p.  702,  post] 

This  was  a  special  case,  stated  for  the  opinion  of  this  Court. 

Malcolm  Kerr  argued  for  the  plaintiff  (Feb.  12),  and  Joyce  argued  for  the  defen- 
dants.    The  facts  of  the  case  and  arguments  fully  appear  in  the  judgment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  is  an  action  to  recover  the  sum  of  3s.  Id.,  for  work  done.  The 
plea  was  "  never  indebted."  The  cause  came  on  for  trial  before  the  Lord  Chief  Baron, 
[8]  when,  by  consent,  a  verdict  was  entered  for  the  plaintiff,  subject  to  a  special  case 
to  be  stated  by  Mr.  Barstow. 

A  case  has  been  stated  accordingly,  and  it  has  been  argued  before  us.  The 
facts,  in  substance,  are  these.  The  plaintiff  is  a  compositor,  and  the  defendants  are 
printers,  and  print  a  monthly  periodical,  called  the  National  Magazine.  On  the 
outside  of  the  magazine  there  are  wrappers  or  sheets  on  which  advertisements  are 
printed.  It  is  a  practice,  when  advertisements  are  likely  to  be  published  in  the 
succeeding  numbers,  to  allow  the  type  to  be  kept  standing,  in  order  to  be  employed 
in  the  reprinting. 

For  more  than  fifty  years  the  business  of  printing  in  London,  as  between  the 
master  printers  and  compositors,  has  been  regulated  by  committees  of  each  body, 
who  have,  from  time  to  time,  agreed  upon  rules  which,  so  long  as  they  remain 
unaltered,  are  treated  and  acted  upon  as  binding  between  master  and  compositor, 
and  are  imported  into  every  engagement  to  which  they  are  applicable ;  and  the  plaintiff 
and  defendants  respectively  are  to  be  taken  as  bound  by  these  rules. 

The  business  of  printing  advertisements  upon  wrappers  much  increased,  and 
some  years  ago  disputes  arose  as  to  the  payment  to  be  made  to  the  compositor  for 
his  labour  in  respect  of  them.  An  arrangement  was  come  to  between  the  committees 
in  1839,  which  is  as  follows  :  — 

"  Wrappers. 

"The  companionship  (which  means  the  compositor)  on  a  magazine  or  review,  to  be 
entitled  to  the  first  or  title  page  of  the  wrapper  of  the  magazine  or  review,  but  not  to 
the  remaining  pages  of  such  wrapper,  or  to  the  advertising  sheets  which  may  accom- 
pany the  magazine  or  review. 

"Standing  advertisements,  or  stereo  blocks,  forming  a  complete  page,  or,  when 
collected  together,  making  one  or  [9]  more  complete  pages  in  a  wrapper  or  advertising 
sheet  of  a  magazine  or  review,  not  to  be  chargeable.  The  compositor  to  charge  only 
for  his  time  in  making  them  up.  The  remainder  of  the  matter  in  such  wrappers  or 
advertising  sheets,  including  standing  advertisements  or  stereo  blocks,  nor  forming  a 
complete  page,  to  be  charged  by  the  compositor  and  cast  up  according  to  the  8th  and 
20th  articles  of  the  scale  as  they  may  respectively  apply." 

For  the  November  number,  1856,  of  the  National  Magazine,  there  was  composed 
and  printed  upon  one  page  two  advertisements,  one  of  "  Mayall's  Photographic  Gallery," 
and  the  other  of  "Approved  Educational  Works  for  schools  and  families."  These  two 
occupied  the  entire  page,  and  the  type  of  both  remained  standing.     In  the  December 
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number  there  were  printed  the  same  two  advertisements,  but  the  latter  was  printed 
in  a  page  (and  as  we  understand  by  the  directions  of  the  defendants)  different  from 
that  in  which  the  former  was  printed.  Each  advertisement  occupied  about  half  the 
page,  and  the  remainder  of  each  page  was  filled  up  by  other  advertisements.  The 
plaintiff  was  the  compositor,  and  insisted  that,  upon  the  true  construction  of  the  above 
rule,  he  was  entitled  to  charge  under  the  latter  part  of  the  rule  ;  and  if  so,  he  is  entitled 
to  recover  the  sum  claimed  of  3s.  Id.  Upon  the  other  hand,  the  defendants  contend 
that  the  case  comes  within  the  first  part  of  the  rule,  and  that  the  plaintiff  is  only 
entitled  to  charge  for  his  time  in  making  up  ;  and  if  so,  the  plaintiff  has  been  paid,  and 
the  defendants  are  entitled  to  succeed. 

In  1856,  the  following  rules  were  agreed  to: — "Rules  relating  to  the  arbitration 
committee,  as  finally  adopted,  January  17,  1856." 

1st.  The  object  of  the  arbitration  committee.  To  avoid  referring  trade  disputes 
to  Courts  of  law. 

2nd.  Such  arbitration  committee  shall  consist  of  three  [10]  masters,  to  be  nom- 
inated by  the  masters  in  whose  office  the  dispute  shall  have  taken  place,  and  three 
journeymen  who  shall  not  be  employed  in  the  said  office,  to  be  nominated  by  the 
journeymen  and  be  presided  over  by  a  barrister,  as  chairman,  who  shall  be  appointed 
annually  by  the  two  committees  of  masters  and  journeymen,  and  who  in  all  cases  of 
division  in  which  the  votes  of  the  arbitrators  are  equal  shall  decide  the  question  at 
issue  by  his  casting  vote. 

3rd.  Disputes  referred  to  an  arbitration  committee  must  be  adjudicated  upon 
within  two  months  from  the  date  of  the  dispute  being  referred  to  such  committee, 
unless  an  extension  of  time  be  mutually  agreed  upon  by  the  contending  parties  or 
deemed  necessary  by  the  barrister. 

4th.  The  fee  of  barrister  and  hire  of  rooms  to  be  paid  by  the  party  against  whom 
the  decision  may  be  given. 

5th.  Either  party  neglecting  to  appoint  their  members  of  the  arbitration  committee 
within  one  month  after  the  claim  has  been  made  in  writing  for  the  appointment  of 
such  committee,  or  refusing  to  refer  the  matter  in  dispute  to  arbitration,  to  be  considered 
as  having  received  an  adverse  decision. 

6th.  That  the  scale  of  1810,  with  the  additions,  definitions,  and  explanations  as 
arranged  at  a  conference  of  master  printers  and  compositors  held  in  1847,  form  the 
basis  of  the  decisions  of  the  committee  :  that  when  the  arbitrators  consider  the  words 
of  the  scale  ambiguous,  their  application  to  the  particular  case  in  dispute  doubtful,  or 
that  they  have  in  reference  to  the  question  under  consideration  ascertained  established 
usages,  they  shall  be  taken  as  decisive ;  but  when  trade  practices  are  found  to  be  so 
varied  as  not  to  constitute  "  custom  "  the  award  shall  be  based  on  equity  and  analogy. 

7th.  That  these  rules  shall  be  considered  as  having  come  [11]  into  operation  on 
the  1st  day  of  January,  1856,  and  shall  continue  in  force  until  written  notice  to 
discontinue  them  be  given  by  either  committee ;  such  notice  not  to  take  effect  until 
after  three  months  from  the  time  of  its  delivery. 

In  September,  1856,  a  case  arose,  raising  the  very  question  now  in  dispute,  between 
two  persons,  A.  and  B.  The  matter  was  referred  to  three  masters  and  three  journey- 
men and  a  barrister,  in  accordance  with  the  Article  2.  Before  proceeding  on  the 
arbitration,  the  secretary  of  the  committee  of  masters  stated  that  it  was  understood 
that  the  decision  was  to  be  a  guide  to  the  trade  in  future ;  but  the  secretary  of  the 
committee  of  the  compositors  stated  that  it  was  not  so,  and  that  the  decision  was  to 
be  confined  to  the  particular  case  and  was  not  to  be  taken  as  a  settlement  of  future 
advertisement  cases.  The  masters  and  journeymen  disagreed  and  the  barrister 
decided  in  favour  of  the  view  taken  by  the  masters  and  by  the  defendants  in  the 
present  case.  The  decision  and  award  was  made  in  September  1856.  After  this  time 
the  plaintiff  went  into  the  defendant's  employ.  He  had  heard  of  the  decision,  and 
that  one  of  the  defendants  had  been  one  of  the  masters'  arbitrators.  Upon  the 
occasion  of  his  employment  nothing  was  said  as  to  the  barrister's  decision  or  as  to 
the  terms  of  payment ;  but  both  parties  understood  that  payment  was  to  be  made 
according  to  the  rules. 

The  questions  for  the  opinion  of  the  Court  are  two.  First :  whether  the  decision 
of  the  barrister  was,  at  the  time  of  the  employment  of  the  plaintiff,  binding  between 
the  parties  as  an  interpretation  of  the  scale  of  payment  (or  in  other  words,  of  the 
rule,)  as  to  standing  matters  for  advertisement, 
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We  are  clearly  of  opinion  that  it  was  not.  There  is  nothing  in  the  articles  as  to 
arbitration  to  make  it  so.  It  [12]  was  binding  and  conclusive  between  A.  and  B., 
the  then  litigant  parties ;  but  there  is  nothing  to  give  it  any  further  or  greater  effect. 
The  opinion  of  the  learned  barrister  is  entitled  to  every  weight  and  consideration ; 
but  it  does  not  operate  by  way  of  estoppel,  as  putting  a  final  and  conclusive  construc- 
tion upon  the  rule.  For  the  purpose  of  this  question,  we  may  assume  the  decision 
of  the  barrister  to  be  clearly  wrong ;  and  the  contention  on  behalf  of  the  defendants 
is,  that  the  Court  is  bound  by  his  decision  although  we  consider  it  wrong.  We  see 
nothing  in  the  articles  of  arbitration  to  give  it  this  effect,  and  are  clearly  of  opinion 
that  it  is  competent  for  the  Court  to  entertain  the  question  of  the  construction  of  the 
rule,  and  that  they  are  not  conclusively  bound  by  the  opinion  of  the  barrister. 

The  second  question  is,  whether,  according  to  the  true  interpretation  of  the  scale 
(or  rule),  the  plaintiff  is  entitled  to  recover. 

It  is  said  that  this  is  a  matter  of  very  great  interest  to  the  trade,  and  we  therefore 
took  time  to  prepare  a  written  judgment.  We  are  of  opinion  that  the  plaintiff  is 
so  entitled.  We  think  it  clear  that  the  paragraph  or  sentence  of  the  rule  beginning 
"standing  advertisements"  has  reference  to  the  wrapper  or  advertisement  sheet  then 
about  to  be  composed  and  printed,  and  that  the  master  has  the  right  to  direct  in  what 
manner  they  shall  be  printed.  He  may  direct  that  they  all,  as  far  as  possible,  be  put 
into  complete  pages ;  or  that  they  be  distributed  through  the  wrappers  or  advertising 
sheets,  as  he  may  think  fit.  The  first  provision  of  the  part  of  the  rule  before  quoted, 
is  for  the  case  of  standing  advertisements  forming  a  complete  page.  This  seems 
directed  to  the  case  of  a  page  of  the  former  number  being  reprinted  in  the  succeeding 
one.  The  second  case  is  of  the  standing  advertisements  collected  [13]  together  making 
one  or  more  complete  page  or  pages  in  the  wrappers  or  advertising  sheets.  We  think 
this  refers  to  the  case  when  the  master  shall  direct  that  standing  advertisements  shall 
be  printed  in  the  same  page  or  pages,  so  far  as  they  will  fill  up.  In  such  case,  when 
they  completely  fill  a  page  or  pages,  the  advertisements  are  not  to  be  chargeable 
according  to  the  scale,  but  the  compositor  is  only  entitled  to  charge  for  his  time  in 
making  up.  But  if  any  standing  advertisements  are  left  over,  or  if  the  master  thinks 
fit  to  direct  that  they  shall  be  distributed  through  the  other  pages  of  the  advertising 
sheet,  so  that  they  do  not  form  a  complete  page,  we  think  that  the  latter  part  of  the 
rule  applies  and  that  the  compositor  is  entitled  to  charge  according  to  the  scale. 

In  our  opinion  this  is  the  meaning  of  the  rule.  The  contention  of  the  defendants 
amounts  to  this,  that  the  first  part  of  the  rule  is  to  be  read  thus,  viz.,  "  If  when 
collected  together  the  standing  advertisements  would  make  a  page  or  pages  if  put 
together."  This  is  certfiinly  not  what  the  words  primarily  express,  if  indeed  they 
express  it  at  all ;  but  the  latter  part  of  the  rule,  and  contrasting  the  word  "  forming  " 
with  the  word  "  making,"  in  our  opinion  proves  that  the  true  meaning  is,  that  the 
compositor  is  to  charge  according  to  the  scale  when  any  advertisement  not  standing 
is  inserted  in  the  same  page  with  a  standing  advertisement. 

Judgment  for  the  plaintiff. 

[14]  Phillips  v.  Naylor,  Moody  and  Others.  Feb.  9,  1858.— The  plaintiff,  a 
bankrupt,  who  had  obtained  an  order  for  protection  to  complete  his  examination, 
under  the  112th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  at  the 
time  of  his  bankruptcy  owed  two  poor  rates,  and  had  been  assessed  to  a  third, 
but  such  third  rate  was  not  allowed  or  published  until  after  his  bankruptcy. 
The  defendants,  overseers  of  the  poor,  during  the  continuance  of  such  protection, 
summoned  the  plaintiff  for  the  nonpayment  of  the  three  rates.  The  plaintiff  did 
not  attend  before  the  justices.  It  did  not  appear  what  took  place  at  the  hearing, 
but  it  was  shewn  that  the  plaintiff  had  returned  the  summons  served  on  him  to 
one  of  the  defendants,  who  was  the  assistant  overseer,  with  the  facts  respecting 
his  protection  written  upon  it.  The  justices  issued  a  distress  warrant  for  the 
three  rates,  which  proving  ineffectual,  a  warrant  of  commitment  issued  upon 
which  the  plaintiff  was  taken,  carried  to  prison  and  kept  there  during  the  period 
of  protection  granted  to  him. — Semble,  that  under  such  circumstances  no  action 
could  be  maintained  by  the  plaintiff  against  the  defendants. — But  Held  :  First, 
that  there  was  no  absence  of  reasonable  and  probable  cause  for  supposing  that 
the  Court  of  Bankruptcy  had  not  power  to  protect  the  plaintiff  from  arrest  in 
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respect  of  the  rates  made  before,  but  not  allowed  till  after  the  bankruptcy. — 
Secondly,  that  there  was  no  absence  of  reasonable  and  probable  cause  for  supposing 
that  the  protection  granted  to  the  plaintiff  did  not  avail  against  the  warrant  for 
arrears  of  all  the  rates. — Thirdly,  that  in  the  absence  of  any  evidence  that  the 
defendants  had  concealed  anything  or  done  anything  but  speak  the  whole  truth 
before  the  justices,  there  was  no  evidence  of  malice. — Fourthly,  that  trespass 
would  not  lie  against  the  defendants  for  causing  the  plaintiff  to  be  arrested  under 
the  warrant. — Held,  also,  that  the  remedy  given  by  the  113th  section  does  not 
affect  the  right  of  action  of  a  bankrupt  wrongfully  arrested  in  violation  of  the 
privilege  given  by  the  112th  section. — Semble,  that  the  protection  under  the 
112th  section  does  not  extend  to  a  warrant  of  commitment  for  nonpayment  of 
poor  rates  made  before  but  not  published  or  allowed  by  the  justices  till  after  the 
bankruptcy. — Quaere,  whether  bankruptcy,  before  certificate,  has  any  operation 
upon  a  demand  for  poor  rates. 

[Affirmed  1859,  4  H.  &  N.  565.     Eeferred  to,  Ames  v.  Waterhw, 
1869,  L.  E.  5  C.  P.  60.] 

The  first  count  of  the  declaration  stated  that  at  the  time  of  the  grievances,  &c., 
the  defendants,  Naylor  and  others,  were  overseers,  and  the  defendant  Moody  assistant 
overseer,  of  the  parish  of  St.  Andrew  the  Less,  in  the  borough  of  Cambridge  :  that  the 
plaintiff  had  been  adjudged  a  bankrupt,  &c.,  and  at  the  date  of  the  adjudication  was 
not  in  prison  or  custody,  and  after  the  adjudication  had  surrendered,  &c.,  but  had 
not  finished  his  last  examination,  according  to  the  Act,  during  the  time  limited  for 
such  surrender ;  that  such  further  time  had  been  allowed  him  for  finishing  his 
examination,  as  by  a  certain  indorsement  on  the  summons  of  the  plaintiff  as  such 
bankrupt,  the  Court  of  Bankruptcy  had  thought  fit  to  appoint ;  whereby  the  plaintiff 
obtained  from  the  said  Court  freedom  and  protection  from  arrest,  pursuant  to  the 
practice  in  bankruptcy,  during  such  further  time,  and  [15]  which  was  still  unexpired 
at  the  time  of  the  grievances,  &c.,  of  which  the  defendants  had  notice.  Averments. 
That  while  the  plaintiff  was  such  bankrupt,  &c.,  and  while  the  adjudication  was  in 
force,  and  while  the  plaintiff  was  free  from  arrest  pursuant  to  the  said  Act  by  any 
creditors,  the  defendants  wrongfully,  maliciously  and  without  any  reasonable  or 
probable  cause,  caused  to  be  made  and  obtained  from  T.  B.  and  C.  B.,  Esquires,  two 
of  her  Majesty's  justices  of  the  peace,  &c.,  having  lawful  authority,  &c.,  a  certain 
warrant  of  commitment  under  the  hands  and  seals,  &c.,  addressed  to  the  overseers, 
&c.,  whereby  the  said  overseers,  &c.,  were  commanded  to  take  the  plaintiff  and  him 
safely  convey  to  the  borough  gaol  of  Cambridge,  and  there  deliver  him  to  the  keeper, 
&c.,  and  the  keeper  was  thereby  commanded  to  receive  the  plaintiff,  and  to  imprison 
him  unless  the  sum  of  11.  16s.  6d.  and  the  sum  of  11.  16s.  7d.,  and  the  sum  of  11. 
16s.  6d.,  making  together  a  sum  of  51.  9s.  7d.,  and  certain  sums  for  costs,  &c.,  making 
together  61.  5s.  7d.,  should  be  sooner  paid  to  the  said  keeper,  and  that  the  said  sums 
of  11.  16s.  6d.,  11.  16s.  7d.,  and  11.  16s.  6d.  were  sums  which  before  and  at  the  time  of 
the  said  adjudication  the  plaintiff  had  been  rated  and  assessed,  by  rates  and  assess- 
ments for  the  relief  of  the  poor  of  the  parish  of  St.  Andrew  the  Less,  therefore  duly 
made,  allowed  and  presented,  dated  respectively  the  21st  day  of  July  1856,  the  17th 
of  November  1856,  and  22nd  of  January  1857,  which  at  the  time  of  the  grievances 
were  in  arrear  and  due  from  the  plaintiff  to  the  defendants  Naylor  and  others,  as 
overseers,  before  and  at  the  time  of  the  adjudication  ;  and  that  the  defendants  before 
and  at  the  time  of  the  adjudication  and  at  the  time  of  the  making  and  obtaining  and 
of  the  executing  the  said  warrant  of  commitment,  were  creditors  of  the  plaintiff  within 
the  meaning  of  the  Act,  and  entitled  to  prove  under  the  bankruptcy,  and  to  receive 
[16]  a  dividend,  &c.  :  that  the  defendants  after  the  warrant  had  been  obtained,  and 
while  the  plaintiff  was  bankrupt  and  so  free,  &c.,  wrongfully  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  caused  the  warrant  to  be  delivered  to  J.  W., 
one  of  the  constables,  &c.,  and  required  J.  W.  to  execute  the  same  ;  and  that  J.  W. 
thereupon  took  the  plaintiff,  then  still  being  such  bankrupt,  &c.,  and  so  free,  &c.,  and 
conveyed  him  to  the  said  gaol,  &c.,  and  the  plaintiff  was  there  imprisoned  in  default 
of  payment  for  eighteen  days,  at  the  expiration  of  which  time  he  was  discharged  by 
order  of  one  of  the  Commissioners  of  the  Court  of  Bankruptcy. 

Second  count.  That  the  defendants  assaulted  the  plaintiff,  and  gave  him  into 
custody,  &c. 
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Plea.     Not  guilty  (by  statute).     Whereupon  issue  was  joined. 

At  the  trial  before  Lord  -Campbell,  C.  J.,  at  the  last  Cambridgeshire  Summer 
Assizes,  it  was  proved  that  the  plaintiff  had  been  the  occupier  of  a  public  house  in 
Cambridge,  and  on  the  3rd  of  August,  1856,  was  duly  assessed  to  a  poor  rate.  On 
the  22nd  of  November,  1856,  he  was  assessed  to  another;  and  on  the  31st  of  January, 
1857,  he  was  assessed  to  a  third  rate,  the  amount  of  the  last  being  11.  16s.  6d.  On 
the  24th  of  January,  1857,  he  was  adjudicated  a  bankrupt  on  his  own  petition.  On 
the  5th  of  February  he  obtained  a  protection  under  the  1 1 2th  section  of  the  Bankrupt 
Law  Consolidation  Act  until  the  5th  of  March,  which  was  afterwards  extended  until 
the  7th  of  April.  On  the  24th  of  January  the  messenger  in  bankruptcy  took  posses- 
sion of  all  the  plaintiffs  goods,  and  on  the  5th  of  March  all  his  goods  were  sold.  In 
February  the  defendant  Moody,  who  was  the  assistant  overseer,  applied  at  the 
plaintiff's  house  for  the  payment  of  the  poor  rates.  The  plaintiff  told  him  that  he 
was  a  bankrupt,  and  that  he  [17]  had  obtained  his  protection  from  the  Court  of 
Bankruptcy.  It  was  alleged  that  Moody  saw  the  messenger  in  possession.  Moody 
said  that  the  protection  was  of  no  avail  against  a  claim  for  poor  rates.  The  other 
defendants,  on  being  appealed  to,  refused  to  interfere,  having  previously  held  a  meet- 
ing, at  which  they  determined  that  the  plaintiff  should  be  arrested.  Moody  then 
served  a  notice  on  the  plaintiff  to  pay  the  rates  in  ten  days,  or  legal  proceedings  would 
be  taken.  On  the  1 3th  of  February  Moody  applied  to  the  justices  and  obtained  a 
summons  in  the  usual  form  for  the  non-payment  of  the  rates.  The  plaintiff  wrote 
upon  the  summons  that  his  goods  were  under  the  protection  of  the  Court  of  Bank- 
ruptcy, and  that  the  rates  would  be  paid  out  of  the  estate,  and  left  it  at  Moody's 
house.  He  did  not  appear  before  the  justices,  and  they  granted  the  usual  distress 
warrant  for  the  several  rates.  To  this  the  constable  made  a  return  that  he  found  no 
goods  whereon  to  levy.  On  the  16th  of  March  a  warrant  was  issued  by  the  justices, 
commanding  the  constable  to  arrest  the  plaintiff  and  convey  him  to  gaol,  to  be  kept 
there  for  one  month  unless  the  rates  and  expences  were  sooner  paid.  All  the  pro- 
ceedings were  in  due  form,  and  as  prescribed  by  the  act  of  parliament.  On  the  19th 
of  March  the  constable  arrested  him,  when  he  produced  his  protection ;  he  was  then 
released.  On  the  23rd  of  March  he  was  again  arrested  by  the  conskvble,  and  was 
kept  in  custody  until  the  7th  of  April,  when  he  was  discharged  by  order  of  a  Com- 
missioner of  bankrupts.  The  plaintiff's  solicitor  had  warned  Moody  and  the  officer  of 
the  consequences  of  arresting  the  plaintiff  after  he  had  obtained  his  protection,  and 
told  them  that  the  officer  would  be  liable  to  penalties  if  they  did.  They  said  they 
would  "  chance  all  that." 

The  defendants'  counsel  objected  that  this  action  was  not  maintainable,  and  that 
the  plaintiff's  only  remedy  was  [18]  by  an  action  against  the  officer  for  penalties  under 
the  il3th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849:  they  referred  to 
Magnay  v.  Burt  (5  Q.  B.  381).  The  learned  Judge  thought  that  the  action  was 
maintainable,  and  he  told  the  jury  that  the  defendants  appeared  to  have  acted  in  a 
very  arbitrary  manner,  and  without  reasonable  or  probable  cause  for  the  arrest,  and 
he  asked  the  jury  whether  they  thought  that  the  defendants  had  acted  maliciously. 
The  jury  found  that  the  defendants  acted  maliciously,  whereupon  a  verdict  was  entered 
for  the  plaintiff;  leave  being  reserved  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

Couch,  in  last  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendants,  on  the  grounds  that  upon  the  facts  proved 
no  action  would  lie  against  the  defendants,  and  that  there  was  probable  cause  for 
obtaining  the  warrant  of  commitment;  or  why  a  new  trial  should  not  be  had,  upon 
the  ground  of  misdirection  in  holding  that  there  was  not  probable  cause,  and  that 
there  was  evidence  of  malice,  to  be  left  to  the  jury ;  or  why  the  judgment  on  the  first 
count  should  not  be  arrested. 

Wells,  Serjt.,  and  Keane,  now  shewed  cause. (i)  First,  an  action  may  be  main- 
tained for  arresting  a  bankrupt  who  is  free  from  arrest  under  the  1 12th  section  Ex 
parte  Helsby  (1  Mont.  &  Bligh,  79),  which  was  decided  upon  a  similar  section  in  the 
former  bankrupt  Act,  is  an  authority  for  that  position,  and  it  is  confirmed  by  Ex  parte 
Leigh  (1  Gl.  &  J.  264).     In  Magnay  v.  Burt  (5  Q.  B.  381),  where  it  was  held  that  no 

{b)  In  Hilary  Terra,  Jan.  19.  Before  Pollock,  C.  B.,  Martin,  B,,  Watson,  B.,  and 
Channell,  B. 
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action  would  lie  for  arresting  [19]  a  person  attending  under  a  summons  from  a  Court, 
the  decision  proceeded  on  the  ground  that  the  privilege  was  the  privilege  of  the 
Court.  Here  however  the  privilege  is  not  that  of  the  Court,  but  a  right  conferred  on 
the  bankrupt  by  the. statute.  The  defendants  were  creditors  of  the  bankrupt  within 
the  meaning  of  the  112th  section:  Lloyd  v.  Heathcote  (2  B.  &  B.  388).  [Martin,  B. 
That  case  amounts  to  no  more  than  this,  that  a  refusal  to  see  the  collector  was  evidence 
of  a  general  denial  to  creditors.]  The  case  of  In  re  Wetlierell  and  CourtJiorpe  (I  L.  M. 
&  P.  60),  before  Erie,  J.,  in  the  Bail  Court,  is  an  authority  that  the  defendants  might 
have  proved  for  the  rates.  The  last  rate  was  made  before  the  bankruptcy.  The 
allowance  by  the  justices,  which  was  after  the  bankruptcy,  is  merely  a  ministerial  act. 
[Pollock,  C.  B.  It  was  not  a  good  rate  or  demandable  till  they  had  allowed  it.] 
This  last  rate,  though  not  immediately  payable,  was  a  debt  proveable  as  a  contingent 
liability  under  sections  177,  178.  [Couch  referred  to  17  Geo.  2,  c.  3,  s.  1.]  Grace  v. 
Bishop  (11  Exch.  424)  is  no  authority  that  the  liberty  granted  to  the  bankrupt  did  not 
protect  him  from  arrest  in  respect  of  this  rate.  There  the  defendant  had  passed  his 
final  examination.  The  words  "by  any  creditor"  do  not  occur  in  the  162nd  section. 
These  words  in  the  11 2th  section  shew  that  it  is  intended  to  apply  to  all  creditors, 
whether  their  debts  became  due  before  or  after  the  bankruptcy.  If  that  construction 
be  not  put  on  the  Act,  and  if  any  new  creditor  could  imprison  the  bankrupt,  the 
object  of  the  provision,  viz.  that  the  bankrupt  should  be  at  liberty  that  he  might  be 
examined  for  the  benefit  of  the  creditors  generally,  would  be  defeated.  [Pollock,  C.  B. 
He  is  not  to  be  free  from  arrest  under  criminal  process.  The  section  only  applies  to 
civil  process  at  the  suit  of  creditors.]  The  113th  section  [20]  does  not  affect  the 
plaintiff's  remedy  by  action.  [Pollock,  C.  B.  We  all  think  that  the  1 1 3th  section 
merely  gives  a  cumulative  remedy,  and  does  not  deprive  a  bankrupt  wrongfully 
arrested  of  his  remedy  by  action.]  The  learned  Judge  thought  that  there  was  a  want 
of  reasonable  and  probable  cause,  and  evidence  of  malice.  [Pollock,  C.  B.  The  defen- 
dants appear  to  have  gone  before  a  magistrate  and  stated  a  case  which,  so  far  as  it 
went,  was  true.  The  plaintiff  did  not  choose  to  attend,  though  repeatedly  summoned. 
Martin,  B.  Suppose  a  man  knowing  that  a  debt  has  been  paid,  brings  an  action  in  a 
Superior  Court,  gets  judgment  and  arrests  the  defendant,  could  it  be  contended  that 
an  action  would  lie  against  himi  Pollock,  C.  B.,  referred  to  Marriof  v.  Hampton 
(7  T.  R.  269).  Channell,  B.  It  is  clear  that  the  count  in  trespass  cannot  be  sustained. 
Couch.  Yearsley  y.  Heane  (14  M.  &  W.  322);  Tarlton  v.  Fisher  {2  Doug.  671);  and 
Noelv.  Isaac  (1  C.  M.  &  R.  753),  are  authorities  to  that  effect.] 

Couch  and  Naylor,  who  appeared  to  support  the  rule,  were  not  called  upon. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  was  an  action  tried  before  liOrd  Campbell,  C.  J.,  at  the  last 
Cambridgeshire  Assizes.  The  declaration  contained  two  counts.  The  first  stated  that 
the  defendants  were  overseers  and  assistant  overseer  of  the  parish  of  Saint  Andrew 
the  Less  in  Cambridge ;  that  the  plaintiff  was  a  bankrupt  and  was  entitled  to  the 
freedom  and  protection  from  arrest  conferred  by  the  112th  section  [21]  of  the  Bankrupt 
Act,  12  &  13  Vict.  c.  106,  of  which  the  defendant  had  notice:  that  the  defendants 
maliciously,  and  without  reasonable  and  probable  cause,  caused  two  justices  of  the 
borough  of  Cambridge  to  make  a  warrant  of  commitment,  directed  to  the  constable 
and  others,  commanding  them  to  take  the  plaintiff  and  imprison  him  for  one  month, 
unless  three  poor  rates  and  the  costs,  amounting  to  61.  5s.  7d.,  were  sooner  paid,  which 
rates  had  been  duly  made  before  the  bankruptcy,  and  were  then  due  and  in  arrear  by 
the  plaintiff,  and  for  which  the  overseers  were  creditors  of  the  plaintiff,  and  entitled 
to  a  dividend  out  of  his  estate :  that  whilst  the  plaintiff  was  so  protected  and  free 
from  arrest  the  defendants  wrongfully  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  caused  the  warrant  to  be  delivered  to  the  constable,  who  took 
the  plaintiff  and  imprisoned  him  under  it.  The  second  count  was,  trespass  for  false 
imprisonment.     The  plea  was,  not  guilty,  by  statute. 

The  facts  proved  were  these : — The  plaintiff  had  been  the  occupier  of  a  public- 
house  in  Cambridge,  and  on  the  3rd  of  August,  1856,  was  duly  assessed  to  a  poor 
rate;  on  the  22nd  of  November,  1856,  he  was  assessed  to  another,  and  on  the  31st 
of  January,  1857,  he  was  assessed  to  a  third,  the  amount  of  the  last  being  11.  16s.  6d. 
On  the  24th  of  January,  1857,  he  was  adjudicated  bankrupt  upon  his  own  petition. 
On  the  5th  of  February  he  obtained  a  protection  under  the  112th  section  of   the 


3H.&N.22.  PHILLIPS    V.  NAYLOR  373 

Bankrupt  Act  until  the  5th  of  March,  upon  which  day  the  protection  was  extended  to 
the  7th  of  April.  On  the  5th  of  March  all  his  goods  were  sold.  We  think  it  must  be 
taken  that  the  defendants,  against  whom  the  verdict  was  found,  had  notice  of  all 
these  facts.  In  February  the  rates  were  demanded  of  him  by  the  defendant  Moody, 
the  assistant  overseer,  and  a  notice  [22]  left  for  payment  in  ten  days  or  legal  pro- 
^  ceedings  would  be  taken  to  enforce  them.  On  the  13th  of  February  Moody  applied 
to  the  justices  and  obtained  a  summons  in  the  usual  form,  requiring  the  plaintiff  to 
appear  before  them  for  the  non-payment  of  the  rates.  The  plaintiff  wrote  upon  the 
summons  that  his  goods  were  under  the  protection  of  the  Court  of  Bankruptcy,  and 
the  rates  would  be  paid  out  of  the  estate,  and  left  it  at  Moody's  house.  He  did  not 
appear  before  the  justices,  and  they  granted  the  usual  distress  warrant.  To  this  a 
return  was  made  of  nulla  bona,  and  thereupon,  on  the  16th  of  March,  a  warrant  was 
issued  by  the  justices,  commanding  the  constable  to  arrest  the  plaintiff  and  commit 
him  to  gaol,  to  be  kept  for  one  month,  unless  the  rates  and  expences  were  sooner  paid. 
All  the  proceedings  were  in  due  form  and  as  prescribed  by  the  act  of  parliament.  On 
the  19th  of  March  the  constable  arrested  him,  and  he  produced  his  protection  ;  he  was 
then  released.  On  the  23rd  of  March  he  was  arrested  again  by  the  constable.  We 
think  it  must  be  taken  that  this  was  done  by  the  direction  of  the  defendants,  against 
whom  the  verdict  passed.  He  was  kept  in  custody  until  the  7th  of  April,  when  he 
was  discharged  by  the  order  of  a  Commissioner  of  bankrupts.  Lord  Campbell,  C.  J., 
was  of  opinion  that  the  defendants  acted  without  reasonable  cause,  and  the  jury  found 
that  they  acted  maliciously,  and  a  verdict  was  found  for  the  plaintiff  for  801.  damages. 
Leave  was  reserved  to  the  defendants  to  enter  a  verdict  for  them  on  both  counts,  and 
the  plaintiff  was  to  have  leave  to  sustain  the  verdict  on  either  count.  A  rule  to  enter 
the  verdict  for  the  defendants,  and  also  for  a  new  trial,  was  granted,  and  cause  has 
been  shewn  against  it. 

The  112th  section  enacts,  that  if  a  bankrupt  be  not  in  prison  (which  the  plaintiff 
was  not)  he  shall  be  free  from  [23]  arrest  and  imprisonment  by  any  creditor  in  coming 
to  surrender,  and  after  such  surrender  during  all  the  time  limited  for  it,  and  for  such 
further  term  as  shall  be  allowed  him  for  finishing  his  examination,  and  for  such  further 
time  after  finishing  his  examination,  until  his  certificate  be  allowed,  as  the  Court  shall 
by  indorsement  upon  the  summons  think  fit  to  appoint. 

One  question  submitted  to  us  was,  whether  the  plaintiff  was  free  from  arrest  and 
imprisonment  for  poor  rates  at  all ;  and  it  was  alleged  with  great  confidence  that  there 
was  nothing  in  the  statute  to  prevent  his  arrest  for  the  poor  rate  which  became  due  on 
the  31st  of  January,  1857,  after  his  bankruptcy,  and  that  for  this  rate,  at  all  events, 
the  plaintiff  was  liable  to  be  arrested.  The  162nd  section  in  this  Act  corresponds 
with  the  section  in  the  old  Banlo'upt  Act  (6  Geo.  4,  c.  16,  s.  118),  which  followed  the 
t)ne  similar  to  the  112th,  in  the  old  Act.  It  enacts,  that  at  the  last  examination  it 
should  be  lawful  for  the  Court  to  adjourn  that  examination  sine  die,  and  in  such  case 
the  bankrupt  shall  be  free  from  arrest  or  imprisonment  for  such  time  as  the  Court 
should  by  indorsement  on  the'summons  of  the  bankrupt  think  fit  to  appoint.  Looking 
at  the  two  sections,  we  think  that,  to  say  the  very  least,  there  is  very  great  doubt 
whether  the  Court  of  Bankruptcy  or  a  Commissioner  had  power  to  protect  from  arrest 
in  respect  of  this  rate.  The  rate  was  not  proveable  under  the  bankruptcy  at  all.  If 
the  bankrupt  be  free  from  arrest  in  regard  to  it,  we  can  see  no  reason  why  he  should 
not  be  free  from  arrest  as  to  all  debts  contracted  between  the  bankruptcy  and  the 
certificate,  and  our  opinion  in  the  case  of  Grace  v.  Bislwp  (11  Exch.  424)  was  that  a 
bankrupt  was  not  so  free.  Now,  Lord  Campbell,  C.  J.,  draws  no  distinction  between 
this  rate  and  the  two  others,  and  for  this  reason  we  think  [24]  that  the  defendants 
are  entitled  to  a  new  trial,  as  we  do  not  think  there  was  an  absence  of  reasonable  and 
probable  cause  for  the  arrest  for  this  rate,  and  we  think  the  jury  ought  to  have  been 
so  told. 

But  the  defendants'  counsel  insisted  that  the  verdict  ought  to  be  entered  for  them 
upon  the  leave  reserved.  It  is  certainly  extremely  difficult  to  see  how  any  action  can  be 
maintained  for  the  proceedings  which  are  the  subject  of  the  first  count.  The  plaintiff 
by  his  own  admission  owed  the  three  rates;  he  was  adjudicated  bankrupt,  but  had  not 
obtained  his  certificate ;  the  liability  to  pay  them  was  therefore  as  before  the  bank- 
ruptcy ;  what  the  defendants  did  was  to  summon  the  plaintift"  before  the  justices,  who 
are  the  tribunal  appointed  by  the  legislature  to  adjudicate  upon  the  matter,  to  shew 
what  answer  he  had  to  payment  of  the  rate  being  enforced ;  he  did  not  appear  upon 
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the  summons  at  all,  and  what  took  place  before  the  justices  was  not  proved  at  the 
trial.  It  is  highly  probable  that  they  were  informed  of  the  bankruptcy,  for  the 
matter  connected  with  it  was  written  on  the  summons  which  had  been  returned  to 
Moody,  and  for  anything  that  appeared  the  justices  thought  that  the  bankruptcy  and 
protection  were  no  answer  to  the  rate,  and  advisedly  issued  the  distress  warrant,  and 
afterwards  the  warrant  for  the  arrest.  Now,  unless  the  arrest  under  the  warrant  was 
itself  a  trespass,  Ave  very  much  doubt  whether  there  be  any  cause  of  action  at  all.  All 
that  the  defendants  did  was  to  summon  the  plaintiff  before  the  justices,  who  by  law 
had  jurisdiction  upon  the  matter,  and  (upon  the  plaintiff's  not  appearing)  to  obtain 
their  decision  against  him,  and  the  warrant  which  they  delivered  to  the  constable  to 
whom  it  was  directed.  There  is  no  evidence  that  they  concealed  anything  from  the 
justices,  or  did  other  than  state  the  whole  truth.  And  we  are  not  aware  of  any  case 
or  authority  deciding  that  persons  so  conducting  them-[253-selves  do  anything 
unlawful,  and  subject  themselves  to  an  action.  The  justices  may  have  thought  that 
the  bankruptcy  before  certificate  had  no  operation  upon  the  demand  for  the  poor  rates, 
and  it  seems  to  us  that  it  cannot  be  said  that  the  defendants,  who  were  certainly  not 
"  creditors "  of  the  plaintiff  in  the  ordinary  acceptation  of  the  word,  acted  without 
reasonable  and  probable  cause  in  supposing  that  the  protection  of  the  plaintiffs  did 
not  avail  against  the  warrant.  We  decline  to  express  an  opinion  that  it  did  not,  but 
we  certainly  think  the  point  by  no  means  clear. 

We  have  all  carefully  read  the  evidence  at  the  trial,  and  we  cannot  find  any 
evidence  of  malice  in  the  defendants ;  so  far  as  we  can  judge  they  seem  to  have  acted 
bona  fide,  and  with  the  honest  intention  of  enforcing  payment  of  the  rate  or  punishing 
the  plaintiff  by  a  month's  imprisonment  for  his  default. 

As  to  the  count  in  trespass,  the  case  of  Yearsley  v.  Heane  (14  M.  &  W.  322)  is  a 
direct  authority  that  it  is  not  maintainable.  We  therefore  think  that  the  rule  ought 
to  be  absolute  for  entering  a  verdict  for  the  defendants. 

Kule  absolute  to  enter  a  verdict  for  the  defendants. 


[26]  In  re  Arthur  Palmer.  Feb.  9,  1858. — A.  P.,  on  the  marriage  of  his 
daughter  I.  B.,  covenanted  to  pay  to  the  trustees  of  the  settlement  then  made, 
as  a  provision  for  his  daughter  on  her  marriage,  20001.  The  trusts  were  to  pay 
the  income  to  I.  B.  for  life,  and  after  her  death  to  her  husband  for  life,  and  after 
the  decease  of  the  survivor  to  the  children,  and  if  there  should  be  no  child  then 
to  such  person  as  she  should  appoint,  and  in  default  of  appointment  then  to  her 
next  of  kin  ;  and  in  the  same  settlement  he  covdnanted  that  his  executors  should 
pay  the  further  sum  of  20001.  to  the  trustees,  to  be  held  upon  the  same  trusts) 
within  six  months  after  his  decease.  On  the  marriage  of  his  daughter,  E.  B., 
he  covenanted  to  pay  to  the  trustees  of  the  settlement  then  made  20001. 
within  one  month  after  the  marriage.  The  trusts  of  this  sum  were  to  pay  the 
income  to  G.  B.,  the  husband  of  E.  B.,  for  his  life,  and  after  his  death  to  E.  B. 
for  her  life,  and  after  the  death  of  the  survivor  to  the  children,  and  if  there 
should  be  no  child  then  to  such  person  as  E.  B.  should  appoint,  and  in  default  of 
appointment  to  her  next  of  kin.  By  his  will  the  testator  directed  "that  the 
covenants  on  his  part  contained  in  the  settlements  made  on  the  marriage  of  his 
daughters,  for  the  payment  of  monies  and  annuities  for  the  benefit  of  themselves 
and  their  respective  children  and  grandchildren  as  therein  stated,  should  be  per- 
formed ; "  and  proceeded  as  follows  : — "  In  addition  to  the  property  settled  by 
my  daughter  I.  B.'s  marriage  settlement,  I  give  the  further  sum  of  80001.  to  the 
trustees,  &c.,  to  be  held,  &c.,  upon  the  same  trusts  in  all  respects,  for  the  benefit 
of  my  daughter  I,  B.  and  her  children,  as  thereby  declared  as  to  the  property 
thereby  settled ;  and  in  addition  to  the  property  settled  by  ray  daughter  E.  B.'s 
marriage  settlement,  I  give  the  further  sum  of  80001.  to  the  trustees  of  such 
settlement,  to  be  held  upon  the  same  trusts  in  all  respects,  for  the  benefit  of  my 
daughter  E.  B.  and  her  children  and  grandchildren,  as  thereby  declared  as  to  the 
property  thereby  settled.  Held,  that  the  words  "to  be  held,  &c.,  upon  the 
same  trusts  in  all  respects  for  the  benefit  of  my  daughter  and  her  children  and 
grandchildren,  as  thereby  declared  as  to  the  property  thereby  settled,"  were  to  be 
construed  as  words  of  refftreiK-n,  incorporating  the  trusts  of  the  settlements  in 
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the  will ;  that  the  trusts  for  the  husbands  were  not  excluded,  and  therefore  that 
legacy  duty  was  payable  upon  that  principle. 

Pigott,  Serjt.,  for  the  Attorney  General,  had  obtained  a  rule  under  the  42  Geo.  3, 
c.  99,  s.  2,  calling  on  A.  H.  Palmer,  E.  Harley  and  E.  Harley  the  younger,  executors 
of  Arthur  Palmer,  to  shew  cause  why  they  should  not  deliver  to  the  Commissioners  of 
Inland  Revenue,  an  account,  upon  oath,  of  all  the  legacies,  and  of  the  property  of  the 
said  A.  Palmer  deceased,  respectively,  paid  or  to  be  paid,  or  administered  by  the  said 
A.  H.  Palmer,  E.  Harley,  and  E.  Harley  the  younger,  as  such  executors,  and  why  the 
duties  have  not  been  paid,  or  should  not  forthwith  be  paid  according  to  law. 

The  rule  had  been  obtained  upon  an  affidavit  of  a  clerk  in  the  legacy  duty  office 
that  the  duties  had  not  been  paid.  The  following  facts  appeared  from  the  affidavit 
of  the  executors  filed  in  reply.  Arthur  Palmer,  by  his  will,  directed,  "that  the 
covenants  on  his  part  contained  in  the  settlements  made  on  the  respective  marriages 
of  his  daughters,  Isabella  Bruce,  Elizabeth  Blake,  and  M.  A.  Harley,  [27]  and  of  his 
daughter  Julia  George,  deceased,  for  the  payment  of  monies  and  annuities  for  the 
benefit  of  themselves,  and  their  respective  children  and  grandchildren,  as  therein  stated, 
should  be  performed  according  to  such  respective  covenants  :  "  The  will  then  proceeds 
in  these  words, — "  And  in  addition  to  the  property  settled  by  my  daughter  Isabella 
Bruce's  marriage  settlement,  I  give  and  bequeath  the  further  sum  of  80001.  to  the 
trustees  of  such  settlement,  to  be  held  and  disposed  of  by  them  upon  the  same  trusts 
in  all  respects,  for  the  benefit  of  my  said  daughter  Isabella  and  her  children  and 
grandchildren,  as  thereby  declared  as  to  the  property  thereby  settled :  and  also  in 
addition  to  the  property  settled  by  my  daughter  Elizabeth  Blake's  marriage  settle- 
ment, I  give  and  bequeath  the  like  further  sum  of  80001.  to  the  trustees  of  such 
settlement,  to  be  held  and  disposed  of  by  them  upon  the  same  trusts  in  all  respects, 
for  the  benefit  of  my  said  daughter  Elizabeth  Blake  and  her  children  and  grandchildren, 
as  thereby  declared  as  to  the  property  thereby  settled  :  and  likewise,  in  addition  to 
the  property  settled  by  my  daughter  M.  A.  Harley's  marriage  settlement,  I  give  and 
bequeath  the  like  further  sum  of  80001.  to  the  trustees  of  such  settlement,  to  be  held 
and  disposed  of  by  them  upon  the  same  trusts  in  all  respects,  for  the  benefit  of  my 
said  daughter  M.  A.  Harley  and  her  children  and  grandchildren,  as  thereby  declared 
as  to  the  property  thereby  settled."  The  testator  then  directed,  "  that  all  the  legacies 
and  bequests  given  by  that  his  will,  to  or  for  the  benefit  of  or  in  trust  for  his  sons 
and  daughters  and  his  grandchildren  should  be  paid  free  of  legacy  duty."  And  he 
bequeathed  the  residue  of  his  property,  not  thereinbefore  disposed  of  in  the  following 
words : — "  And  all  the  rest  and  residue  of  my  estate  and  effects  I  give,  devise  and 
bequeath  to  my  said  daughter  Isabella  Bruce  and  my  said  son  A.  H.  Palmer,  equally 
between  [28]  them,  share  and  share  alike,  the  share  of  my  said  daughter  Isabella  Bruce 
to  be  for  her  separate  use  in  all  respects,  independent  of  her  husband,  and  her  receipts 
for  the  same,  and  every  part  thereof,  to  be  the  only  good  discharge  for  the  same." 

The  settlement,  on  the  marriage  of  Isabella  Bruce,  contained  a  covenant  by  the 
testator  to  pay  to  the  trustees,  "as a  provision  for  his  said  daughter" on  her  marriage, 
.  20001.,  which  sum  the  testator  paid  in  his  lifetime.  The  trusts  of  the  settlement  were, 
that  the  trustees  should  pay  the  interest  into  the  hands  of  Isabella  Bruce,  for  life,  for 
her  sole  use  for  her  life ;  and  after  the  decease  of  Isabella  Bruce,  then  upon  trust  to 
pay  the  interest  to  Robert  Bruce  during  his  life ;  and  after  the  decease  of  the  survivor, 
upon  trusts  for  the  children,  grandchildren,  and  other  issue  of  the  then  intended 
marriage ;  and  if  there  should  be  no  child  who  should  take  a  vested  interest,  in  trust 
for  such  persons  as  she  should  appoint,  and  in  default  thereof,  in  trust  for  the  next  of 
kin  of  Isabella  Bruce ;  and  in  the  same  settlement  the  testator  covenanted  that,  within 
six  months  after  his  death,  his  executors  should  pay  to  the  trustees  a  further  sum  of 
20001.,  to  be  held  on  the  same  trusts  as  the  former  sura  of  20001. 

The  settlement  which  was  executed  on  the  marriage  of  the  testator's  daughter 
Elizabeth  Blake,  contains  a  covenant  for  payment  of  20001.  to  the  trustees,  which  sum 
the  testator  paid  in  his  lifetime.  The  trustees  of  this  settlement  were  to  pay  the 
interest  to  George  Blake  during  his  life,  and  after  the  decease  of  George  Blake,  to 
pay  the  interest  to  Elizabeth  Blake  for  her  life,  and  after  the  decease  of  the  survivor, 
in  trust  for  the  children ;  if  no  children,  then  to  Elizabeth  Blake  absolutely,  or  as  she 
should  appoint,  and  in  default  of  appointment,  to  her  next  of  kin. 

The  seliletnent  ou  the  marriage  of  the  LcsUitoi's  daughter  [29]  Mary  Ann  Harley, 
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was  similar  to  that  of  Isabella  Bruce,  except  that  the  testator  did  not  covenant  that  his 
executors  should  pay  a  second  sum  of  20001.  after  his  death  to  the  trustees. 

An  account  of  the  estate  of  the  deceased  had  been  rendered  by  the  executors  to 
the  Commissioners  of  Inland  Revenue,  and  all  the  duties  had  been  paid,  except  upon 
the  three  sums  of  80001.  each,  given  in  addition  to  the  property  settled  on  Isabella 
Bruce,  Elizabeth  Blake,  and  Mary  Ann  Harley.  The  executors  offered  to  pay  the 
duty  of  11.  per  cent.,  as  on  an  absolute  gift  to  the  testator's  daughters.  The  Commis- 
sioners claimed  the  duty  as  upon  annuities  for  the  lives  of  the  testator's  daughters 
respectively,  on  the  ground  that  other  persons  chargeable  in  a  different  rate  of  duty 
might  thereafter  become  entitled  to  the  income  of  the  several  sums  of  80001. 

Bovill  now  shewed  cause.  By  the  gift  of  this  money,  upon  the  trusts  of  the 
settlement,  "  for  the  benefit  of  the  daughters  and  their  children,"  the  husbands  are 
expressly  excluded.  They  therefore  take  no  interest  under  the  will.  The  rule  is, 
that  no  one  who  is  not  named  shall  take  an  interest  under  a  will.  It  is  not  sufficient 
to  shew  what  was  probably  the  testator's  intention,  if  he  has  omitted  to  declare  it : 
Stuhhs  V.  Sanjmi  (2  Keen,  255;  3  Myl.  &  Cr.  507);  1  Jarman  on  Wills,  2nd  edition, 
p.  460.  It  is  clear  that  the  existence  of  the  husbands  was  a  fact  present  to  the  mind 
of  the  testator,  because  he  expressly  refers  to  the  marriages  and  the  settlements.  Now, 
if  he  had  intended  to  give  an  interest  to  them,  he  would  have  said  "  upon  the  same 
trusts  as  were  declared  in  the  settlements"  concerning  the  several  sums  of  20001. 
[The  Attorney  General.  He  gives  "  in  addition  to  the  property  [30]  settled."]  Those 
words  are  intended  to  exclude  any  notion  that  the  gift  was  to  be  a  substitution  for 
the  original  fund. 

The  Attorney  General,  Beavan,  and  Thring,  in  support  of  the  rule.  The  argument 
on  the  other  side  proceeds  upon  this  fallacy,  that  by  the  words  "  upon  the  same  trusts 
in  all  respects  for  the  benefit  of  my  daughter,  her  children  and  grandchildren,  as  are 
thereby  declared  as  to  the  property  settled,"  (which  are  words  of  reference),  the  testator 
intended  to  enumerate  all  the  trusts ;  whereas  the  testator  only  meant  to  describe  the 
settlement  to  which  he  meant  to  make  an  addition.  There  are  many  instances  of  the 
application  of  the  rule,  that  where  there  is  a  general  bequest  of  the  testator's  estate  to 
trustees,  followed  by  a  particular  application  of  part,  the  words  directing  the  application 
shall  not  be  extended.  Stubbs  v.  Sargo7i  (2  Keen,  255 ;  3  Myl.  &  Cr.  507),  is  merely  a 
modified  application  of  that  rule.  There  was  in  that  case  a  bequest  of  the  whole  of 
the  testator's  estate,  and  a  gift  of  the  beneficial  interest  in  terms  applicable  to  real 
estate  only,  and  there  was  real  estate  to  satisfy  the  words  of  description.  There  was 
therefore  nothing  on  which  the  Court  could  found  a  decision  that  the  word  "  heredita- 
ments "  extended  to  the  furniture  and  effects.  Here,  if  the  construction  contended 
for  by  the  executors  be  adopted,  it  would  be  contrary  to  the  intention  of  the  testator 
as  expressed  in  every  other  part  of  the  will.  As  to  the  bequest  to  Mrs.  Blake,  it 
would  not  become  an  addition  till  after  the  death  of  her  husband ;  therefore  it  must 
be  supposed  that  the  testator  intended  either  to  die  intestate  as  to  the  income  during 
Mr.  Blake's  life,  or  that  such  income  should  fall  into  the  residuary  estate.  A  benefit 
to  the  husband  is  a  [31]  benefit  to  the  wife ;  a  benefit  to  the  father  is  a  benefit  to  the 
children.  The  gift  may  therefore,  properly  as  well  as  popularly,  be  described  as  for 
the  benefit  of  the  wives  and  children.  The  only  real  argument  against  the  construction 
contended  for  is,  that  the  words  for  the  benefit  of  my  daughter  and  her  children  would 
be  surplusage,  unless  they  are  construed  as  limiting  the  trusts.  But  in  the  settlement 
there  is  an  ultimate  trust  for  the  benefit  of  the  next  of  kin  of  the  daughter.  The 
testator  may  have  meant  these  sums  to  go,  not  to  the  next  of  kin  of  the  daughters, 
but  to  his  own  residuary  legatees,  after  the  deaths  of  the  daughters  and  their  husbands, 
if  there  were  no  children.  The  ordinary  rule  is  to  incorporate  matters  referred  to  by 
words  of  reference  in  a  will.  Here  the  plain  intent  was  to  make  an  addition  to 
existing  settlements  referred  to.  The  whole  settlements  are  therefore  imported  into 
the  will,  and  unless  this  is  done,  it  is  impossible  to  give  full  effect  to  the  language  of 
the  will. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  absolute.  The  question 
is,  whether  the  words,  "  to  be  held  and  disposed  of  by  them  upon  the  same  trusts  in 
all  respects  for  the  benefit  of  my  daughter  and  her  children  and  grandchildren,  as 
thereby  declared  as  to  the  property  thereby  settled,"  are  words  of  reference  only,  or 
whether  their  operation  is  to  create  dift'erent  trusts  from  those  in  the  settlement.  I 
am  of  opinion  that  they  are  merely  words  of  reference,  and  that  the  trusts  upon  which 
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the  trustees  take  the  several  sums  of  80001.  do  not  vary  from  those  in  the  settlement. 
The  language  admits  of  no  doubt ;  it  is  only  by  an  ingenious  construction  that  any 
doubt  has  been  suggested.  The  testator,  "in  addition  to  the  property  settled," 
gives  "the  further  sura  of  80001.  to  the  trustees  of  [32]  the  settlement,"  and  it  is  to 
be  held  "  upon  the  same  trusts  in  all  respects,"  and  "  for  the  benefit  of  my  daughter." 
The  word  benefit  is  not  a  technical  word,  but  a  general  expression.  The  gift,  there- 
fore, may  well  be  read  :  Whereas  certain  monies  were  settled  by  means  of  trustees 
for  the  benefit  of  my  daughter  and  her  children  :  I  give  an  additional  sum  of  80001. 
upon  the  same  trusts  in  all  respects.  The  settlement  was  in  effect  for  the  benefit  of 
the  wife  and  children.  The  Attorney  General  has  pointed  out  one  mode  in  which 
the  will  may  be  construed  so  as  to  give  effect  to  these  words,  and  shew  that  they  are 
not  without  meaning. 

Bramwell,  B.  The  words  "  for  the  benefit  of  my  daughter  and  her  children " 
are  not  terms  of  art ;  they  may  be  satisfied  by  giving  an  interest  to  the  daughter,  the 
husband  and  the  children.  These  words  may  have  the  meaning  which  the  Crown 
attributes  to  them,  or  that  which  Mr.  Bovill  suggests.  There  are,  however,  expressions 
in  the  will  which  strongly  favour  the  interpretation  put  upon  them  by  the  Crown ; 
for  instance,  the  gift  is,  "in  addition  to  the  property  thereby  settled,"  and  is  to  be 
held  "  in  all  respects  upon  the  same  trusts."  But  assuming  that  the  Attorney  General's 
construction  of  the  words  in  question  is  not  the  true  one,  if  Mr.  Bovill  is  right,  why 
should  not  the  words  be  "  upon  such  of  the  trusts  as  are  for  the  benefit  of  my  daughter 
and  her  children  1 "  Moreover,  the  testator  has  in  his  will  actually  put  an  interpreta- 
tion on  this  very  phrase.  He  directs  that  the  covenant  on  his  part  contained  in  the 
settlements  on  the  respective  marriages  of  his  daughters  "  for  the  payment  of  monies 
and  annuities  for  the  benefit  of  themselves  and  their  respective  children  and  grand- 
children "  [33]  shall  be  performed.  This  consideration  leads  me  to  doubt  whether 
the  next  of  kin  of  the  wife  are  not  intended  to  take  after  the  death  of  the  husband 
and  wife  without  children,  to  the  exclusion  of  the  residuary  legatees  under  this  will. 

Watson,  B.  Each  settlement  was  originally  for  the  benefit  of  the  wife  and 
children ;  and  the  question  is,  whether  the  true  construction  of  this  bequest  is  that 
the  money  is  to  be  on  the  same  trusts,  down  to  the  grandchildren.  If  the  testator 
intended  that  this  money  should  be  held  upon  different  trusts  there  is  no  allusion  to 
such  intention.  Then  if  Mr.  Bovill's  construction  is  to  prevail,  what  is  to  become  of 
the  dividends  during  the  lives  of  the  husbands?  It  is  suggested  that  they  would 
either  go  into  the  residue,  or  that,  the  life  interest  of  the  husband  being  struck  out, 
the  wives  would  take  immediately.  In  the  latter  case  Mrs.  Blake's  husband  would 
immediately  get  the  control  of  the  property  bequeathed  to  her.  The  sound  construction 
appears  to  be  to  treat  the  words  as  being  merely  words  of  reference. 

Channell,  B.,  concurred. 

Rule  absolute. 


[34]  Irving  and  Another  v.  Gray,  Hutton  and  Others.  B'eb.  25,  1858. — 
A  deed  of  arrangement,  under  the  224th  section  of  "  The  Bankrupt  Law  Con- 
solidation Act,  1849,"  must  provide  for  the  distribution  of  all  the  debtor's  estate 
and  eflfects,  and  amongst  all  his  creditors.  But  a  deed  providing  for  the  distribu- 
tion of  all  the  debtor's  estate  amongst  all  the  creditors,  who  would  have  been 
creditors  under  an  adjudication  of  bankruptcy  on  the  day  of  the  meeting  of 
creditors,  treating  such  creditors  as  creditors  for  the  sums  they  would  on  that 
day  be  entitled  to  prove  for  in  bankruptcy,  is  not  invalid,  because :  First,  it  does 
not  contain  an  express  assignment  by  the  debtor  of  his  estate,  but  only  a  covenant 
to  assign  it  when  required  by  the  inspectors :  Secondly,  because  it  makes  no 
provision  for  creditors  who  may  have  become  so  between  the  day  of  the  meeting 
and  the  date  of  the  deed,  it  not  appearing  that  there  were  any  creditors  who 
became  so  between  those  times :  Thirdly,  because  it  contains  a  letter  of  licence 
which  is  absolute  and  not  conditional :  Fourthly,  because  it  does  not  contain  a  pro- 
vision rendering  it  absolutely  void  if  the  debtor  does  not  perform  the  covenants 
contained  in  it. — A  deed  of  arrangement  under  the  224th  section  is  not  invalidated 
by  reason  of  its  containing  the  following  provisions.  First :  A  power  to  employ 
the  debtor  in  winding-up  his  aff'airs  under  the  direction  of  inspectors,  and  for  the 
debtor  to  employ  persons  under  him  with  the  sanction  of  the  inspectors,  and  to 
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pay  those  persons  such  reasonable  remuneration  as  the  inspectors  shall  think  fit. 
Secondly :  An  authority  to  the  inspectors  to  make  advances  to  the  debtor,  in 
respect  of  any  mercantile  operations  which  may  have  been  undertaken  by  the 
debtor.  Thirdly  :  A  provision  for  the  payment  of  the  costs  and  expenses  of  and 
attending  the  preparation  of  the  deed  and  perusal  thereof,  and  the  management 
of  the  debtors'  affairs  between  the  meeting  of  the  creditors  and  the  execution  of 
the  deed,  or  relating,  or  preparatory  to  the  meeting  of  creditors,  and  incident 
thereto,  and  to  the  investigation  of  afi^airs  since  the  debtor  stopped  payment. 
Fourthly  :  A  discretionary  power  in  the  inspectors  to  retain  the  dividend  which 
would  be  payable  to  a  creditor,  who  at  the  declaration  of  the  dividend,  had  not 
acceded  to  the  deed,  such  creditor  being  at  liberty  to  prove,  so  as  to  have  a 
dividend  out  of  existing  or  future  funds,  but  so  as  not  to  disturb  the  former 
dividend.  Fifthly  :  A  power,  in  case  the  debtor  should  commit  an  act  of  bank- 
ruptcy, for  the  inspectors  to  retain  5001.  for  a  certain  period,  as  an  indemnity 
against  losses,  costs,  and  expenses.  Sixthly  :  A  power  to  the  inspectors  to  avoid 
the  deed  in  certain  events,  at  the  expiration  of  three  months  from  its  date, 
excepting  from  the  avoidance  all  acts,  proceedings,  conveyances,  assignments, 
assurances,  matters  and  things  done  under  and  by  virtue  of  it ;  there  being  also 
a  power  to  the  inspectors,  at  any  time  after  the  date  of  the  deed,  to  grant  a 
certificate  of  conformity,  as  in  bankruptcy,  to  all  or  either  of  several  debtors. 
Semble,  that  the  avoidance  of  the  deed,  under  the  provision  in  question,  would 
avoid  the  efTect  of  such  a  certificate  if  previously  granted  to  any  such  debtor. — 
In  order  to  prove  a  deed  of  arrangement,  the  defendants  produced  from  the  Court 
of  Bankruptcy  a  certificate  of  the  inspectors,  filed  there  in  conformity  with  the 
226th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  an  account  and 
affidavit  of  the  defendant  in  conformity  with  the  227th  section.  The  account 
included  the  debts  and  names  of  the  creditors  mentioned  in  the  schedule  to  the 
deed.  The  certificate  and  other  documents  were  not  filed  until  after  action 
brought.  The  defendants  also  proved  that  the  deed  was,  for  some  time  before 
the  commencement  of  the  action,  in  the  same  state  as  to  the  execution  thereof  by 
the  several  parties  as  when  produced  at  the  trial,  with  the  exception  of  two 
creditors,  without  whom  6-7ths  in  number  and  value  appeared  to  have  executed. 
Held,  sufficient  evidence  of  the  due  execution  of  the  deed. 

[S.  C.  27  L.  J.  Ex.  273 ;  4  Jur.  (N.  S.)  380.] 

Action  for  money  had  and  received  by  the  defendants  to  the  use  of  the  plaintiff, 
and  for  money  due  on  accounts  stated. 

[35]  Plea  by  defendant  Button.  That  the  debt  and  claim  in  the  declaration 
mentioned  became  due  from  the  defendants  to  the  plaintiffs  after  the  passing  and 
coming  into  operation  of  "The  Bankrupt  Law  Consolidation  Act,  1849,"  and  before 
the  suspension  of  payment  by  the  defendants,  or  the  making  of  the  deed  hereinafter 
mentioned ;  and  that  for  six  calendar  months  next  before  and  at  the  time  of  the  said 
suspension  of  payment,  the  defendants  were  traders  in  copartnership,  liable  to  become 
bankrupt  according  to  the  provisions  of  the  said  Act ;  and  that  at  the  time  of  the  said 
suspension  of  payment,  and  until  and  at  the  time  of  the  making  of  the  said  deed,  the 
defendants  were,  as  such  traders,  indebted  to  the  plaintiffs,  and  to  the  parties  to  the 
said  deed  of  the  third  part,  in  divers  sums  which  they  were  unable  to  pay  in  full,  and 
thereupon  and  in  consequence  thereof  the  defendants  suspended  payment;  and  that 
afterwards  a  certain  deed  of  arrangement  was  made  and  entered  into  between  the 
defendants  of  the  first  part,  John  Halliday,  John  Jones,  and  Theodor  Trier  of  the 
second  part,  and  the  several  other  persons  whose  names  and  seals  were  thereunto 
subscribed  and  affixed,  being  respectively  creditors  of  the  defendants  of  the  third  part ; 
and  that  the  said  deed  was  and  is  such  a  deed  touching  the  liabilities  of  the  defendants 
as  such  traders  as  aforesaid  and  their  release  therefrom,  and  the  distribution, 
inspection,  conduct,  management  and  mode  of  winding-up  of  their  estate,  and  all 
matters  having  reference  thereto,  as  by  the  said  Act  is  required  and  mentioned  in 
order  to  make  the  same,  when  signed  by  or  on  behalf  of  6-7ths  in  number  and  value 
of  the  creditors  whose  debts  amounted  to  101.  and  upwards,  as  effectual  and  obligatory 
in  all  respects,  upon  afl  creditors  who  should  not  sign  or  execute  the  same  as  if  they 
'had  duly  signed  the  same  (subject  to  the  conditions  in  the  said  Act  mentioned  [36] 
in  that  behalf) :  and  that  the  said  deed  contained  all  such  things  and  provisions  as 
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were  necessary  to  make  the  same  such  a  deed  of  arrangement  as  aforesaid.  Averments  : 
that  the  said  deed  was,  before  the  commencement  of  this  suit,  signed  and  executed 
by  or  on  behalf  of  6-7ths  and  upwards  in  number  and  value  of  those  creditors  of  the 
defendants  whose  debts  amounted  to  101.  and  upwards,  to  wit,  by  9-lOths  of  such 
creditors ;  and  that  after  the  suspension  of  payment  of  the  defendants  as  such  traders 
as  aforesaid,  and  more  than  three  calendar  months  before  the  commencement  of  this 
suit,  the  plaintiffs  had  such  notice  from  the  defendants  of  their  said  suspension 
of  payment,  and  of  the  said  deed  of  arrangement,  as  by  the  said  Act  is  required ;  and 
that,  before  the  commencement  of  this  suit,  all  other  things  have  been  done  and  have 
taken  place  necessary  to  make  the  said  deed  as  effectual  and  obligatory  on  the 
plaintiffs  (they  not  having  signed  the  same),  as  if  they  had  duly  signed  the  same. 

Plea  by  the  other  defendants.  That  before  and  at  the  time  of  making  the 
indenture  hereinafter  mentioned,  and  for  six  calendar  months  and  upwards  before  the 
suspension  of  payment  by  the  defendants,  the  defendants  carried  on  business  and 
were  traders,  liable  to  become  bankrupts  under  the  bankrupt  laws,  and  within  the 
meaning  of  the  statute ;  and  that  before  and  at  the  time  of  the  making  of  the  said 
indenture,  the  defendants  were  indebted  to  the  parties  thereto  of  the  third  part 
respectively,  and  to  divers  other  persons,  in  divers  sums  of  money,  which  the  defen- 
dants were  then  unable  to  pay  in  full ;  and  that  after  the  accruing  of  the  causes  of 
action  in  the  declaration,  and  after  the  passing  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  and  before  the  making  of  the  said  indenture,  the  defendants  suspended 
payment,  and  afterwards,  by  a  certain  deed  of  arrangement  made  between  the 
defendants  of  the  first  part,  John  Halliday  &c.  [37]  of  the  second  part,  and  the 
several  other  persons  whose  names  and  seals  or  respective  copartnership  firms  should 
be  thereunto  subscribed  and  affixed  by  themselves,  or  their  respective  partner  or 
partners,  agent  or  agents,  being  respectively  creditors  of  the  said  defendants  of  the 
third  part,  being  a  deed  of  inspection  and  arrangement  between  the  defendants  and 
their  creditors,  within  the  true  intent  and  meaning  of  the  clauses  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  relating  to  arrangements  by  deed,  it  was,  among 
other  things,  agreed  and  provided,  that  the  estate  of  the  defendants  should  be  wound 
up  and  distributed  agreeably  to  the  provisions  of  the  said  statute,  in  manner  provided 
by  the  said  indenture.  (The  plea  then  set  out  the  letter  of  licence,  post,  p.  44) : — 
that  before  the  commencement  of  this  suit,  to  wit,  at  the  time  of  the  making  of  the 
said  indenture,  the  same  was  duly  signed,  sealed  and  delivered  by  the  defendants  and 
divers  of  their  said  creditors,  and  that  the  said  indenture,  at  the  time  of  making 
thereof,  and  at  all  times,  was  and  is  an  arrangement  by  deed  and  a  deed  of  arrange- 
ment between  the  defendants  and  their  creditors,  within  the  meaning  of  the  provisions 
of  the  said  Act  with  respect  to  arrangements  by  deed ;  and  that  the  said  indenture 
was,  before  this  suit,  duly  signed,  sealed  and  delivered,  by  and  on  behalf  of  6-7ths  in 
number  and  value  of  the  creditors  of  the  defendants,  within  the  meaning  of  the  said 
provisions,  whose  debts  amounted  to  101.  and  upwards,  accounting  every  creditor  as 
a  creditor  in  value  in  the  mode  pointed  out  by  the  said  statute :  that  the  plaintiffs 
were,  at  the  time  of  the  making  of  the  said  deed,  creditors  of  the  defendants  in  respect 
of  the  causes  of  action  in  the  declaration  mentioned,  within  the  meaning  of  the 
provisions  of  the  said  Act,  and  that  the  debts  in  the  declaration  mentioned  then  were 
debts  due  from  the  defendants  to  the  plaintiffs  within  the  meaning  of  the  said 
indenture,  and  debts  in  respect  of  [38]  which  the  plaintiffs  were  entitled  to  receive 
a  dividend,  according  to  the  provisions  of  the  said  deed ;  and  that  after  the  said 
suspension  of  payment  by  the  defendants,  and  after  the  making  of  the  said  indenture, 
the  plaintiffs  had  due  notice  of  the  said  suspension  of  payment  by  the  defendants,  and 
of  the  said  deed  of  arrangement,  and  were  then  requested  to  sign  and  execute  the 
same,  and  the  plaintiffs  then  might  and  could,  if  they  would,  have  signed  and  executed 
the  same  as  parties  thereto  of  the  third  part :  that  three  calendar  months  from  the 
time  when  the  plaintiffs  had  such  notice  of  the  defendants'  suspension  of  payment,  and 
of  the  said  deed,  expired  before  the  commencement  of  this  suit,  and  that  before  the 
commencement  of  this  suit  all  things  had  happened,  and  all  times  had  elapsed 
necessary  to  render  the  said  deed  obligatory  on  the  plaintiffs,  and  to  entitle  the  said 
defendants  to  plead  the  same  as  an  answer  to  this  action :  that  by  reason  of  the 
premises,  and  by  force  of  the  statute,  the  said  deed  (the  same  having  been  at  all 
times,  on  the  making  and  executing  the  same,  and  being  still  in  force,)  became, 
and  was  and  is  as  effectual  and  obligatory  in  all  respects  on  the  plaintiffs,  as  if  they 
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had  duly  signed  and  executed  the  same,  and  that  the  period  during  which  the  liberty 
and  licence  aforesaid  was  given  to  the  defendants,  is  not  yet  expired,  and  by  reason 
of  the  premises  the  defendants,  before  the  commencement  of  this  suit,  became  and 
were  released  and  dischai-ged,  in  manner  aforesaid,  from  the  said  causes  of  action  in 
the  declaration  mentioned. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  Trinity  Terra,  1857, 
it  was  proved  that  the  defendants,  who  were  colonial  brokers,  suspended  payment  in 
September  1856,  and  that  notice  of  their  suspension  of  payment  was  sent  to  the 
plaintiffs  by  letter  dated  the  3rd  of  October;  that  a  meeting  of  the  creditors  of  the 
defendants  was  convened  [39]  by  a  circular  sent  to  the  plaintiffs  and  the  other 
creditors  of  the  defendants,  and  that  in  accordance  with  such  notice,  a  meeting  of 
creditors  was  held  on  the  12th  of  November,  and  that  the  defendants  wrote  to  the 
plaintiffs  on  the  26th  of  December,  giving  them  notice  of  the  contents  of  the  deed. 
An  indenture  dated  the  16th  of  December  1856  was  then  put  in.  It  was  made  between 
the  defendants  of  the  first  part,  John  Halliday,  John  Jones  and  Theodor  Trier  of  the 
second  part,  and  the  several  other  persons  whose  names  and  seals  or  respective 
copartnership  firms  were  thereunto  subscribed  and  affixed  by  themselves  or  their 
respective  partner  or  partners,  agent  or  agents,  being  respectively  creditors  of  the 
defendants,  of  the  third  part.  After  reciting  that  the  defendants  (therein  designated 
as  "  The  Debtors  " )  had  carried  on  the  business  of  merchants  in  copartnership,  and  in 
the  course  of  the  said  trade  had  become  indebted  to  the  parties  thereto  of  the  third 
part,  either  alone  or  in  conjunction  with  their  partners,  which  debts  the  debtors  were 
then  unable  to  discharge,  and  that  a  meeting  of  creditors  was  held  on  the  12th  of 
November,  1856,  at  which  it  was  resolved  that  the  affairs  of  the  defendants  should  be 
administered  by  them,  or  such  of  them,  as  the  inspectors  thereinafter  mentioned  should 
appoint,  under  the  inspection  of  the  said  John  Halliday,  John  Jones  and  Theodor 
Trier,  under  whose  advice  the  assets  should  be  realized  and  distributed  as  quickly  as 
could  conveniently  be  done,  and  that  Halliday,  Jones  and  Trier,  and  the  survivors  or 
survivor,  or  the  inspectors  or  inspector  for  the  time  being  of  those  presents,  should 
have  such  powers  as  were  thereinafter  given,  and  that  the  several  parties  should  enter 
into  the  covenants  thereinafter  contained  :  also  reciting  that  the  parties  of  the  second 
part  had  agreed  to  act  as  inspectors,  and  the  debtors  had  assented  to  the  resolutions 
of  the  creditors,  it  proceeded  as  follows  : — 

[40]  Now  this  indenture  witnesseth  :  that  in  pursuance  of  the  said  resolutions,  &c., 
and  in  consideration  of  the  premises  and  the  mutual  covenants  and  provisions  herein- 
after contained.  It  is  hereby  covenanted,  declared  and  agreed,  by  and  between  the  said 
parties  to  these  presents,  as  follows  (that  is  to  say) :  They  the  said  debtors  do  each 
of  them  separately  for  himself,  his  heirs,  executors  and  administrators,  and  so  far  as 
relates  to  himself  and  his  own  acts  and  deeds  only,  and  not  further  or  otherwise, 
hereby  covenant,  &c.,  with  the  said  inspectors  and  the  survivor  of  them,  his  executors 
and  administrators,  in  manner  following :  That  the  debtors  will,  within  one  calendar 
month  after  the'day  of  the  date  of  these  presents,  and  also  from  time  to  time  thereafter 
as  often  as  thereunto  required  by  the  inspectors,  &c.,  or  their  or  his  assigns,  or  other 
the  inspectors  or  inspector  for  the  time  being,  acting  under  or  by  virtue  of  these 
presents,  make  out  and  state  in  writing,  or  otherwise  complete  as  accurately  as  may 
be  practicable,  and  deliver  to  them  or  him  requiring  the  same,  a  true  account  of  all  the 
real  and  personal  estate  and  effects,  rights  and  credits  of  them  the  said  debtors,  or  any 
or  either  of  them,  with  all  such  particulars  as  may  be  sufficient  to  enable  the  inspectors, 
&c.,  to  ascertain  the  actual  state  of  the  same,  and  also  a  true  account  of  all  their  or 
any  or  either  of  their  debts,  liabilities  and  engagements,  and  that  the  books,  papers, 
accounts  and  documents  in  anywise  relating  to  the  dealings  and  transactions,  estate 
and  effects  of  the  said  debtors,  or  any  or  either  of  them,  shall,  at  all  times  hereafter, 
be  open  to  the  inspection  of  the  said  inspectors,  &c.,  and  shall,  upon  demand,  be 
delivered  up  to  the  said  inspectors,  &c. :  And  that  the  said  debtors  will,  upon  the 
request  and  direction,  and  under  the  inspection  and  control  of  the  said  inspectors,  &c., 
and  for  such  period  as  they  or  he  shall  require,  collect  [41]  and  get  in  and  convert 
into  money  the  said  estate  and  effects  as  well  in  Great  Britain  as  elsewhere,  and  for 
that  purpose,  and  upon  reasonable  notice  being  given  to  them  or  him  by  the  said 
inspectors,  &c.,  will  proceed  to  any  place  or  places  whatsoever  in  the  United  Kingdom, 
and  stay  there  so  long  as  may  be  required  by  the  inspectors,  &c. :  And  further,  that  the 
debtors,  or  any  of  them,  will  not,  by  proceedings  in  bankruptcy,  insolvency  or  other- 
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wise,  attempt  to  withdraw  themselves  or  any  of  them  or  their  estate  from  the  engage- 
ments in  these  presents  contained,  or  in  anywise  frustrate  the  arrangements  intended 
to  be  hereby  carried  into  effect,  and  shall  not,  without  the  approbation  of  the  said 
inspectors,  &c.,  release  any  debt,  claim  or  demand,  nor  postpone  payment,  or  com- 
promise, submit  to  arbitration,  or  otherwise  prejudice  or  affect  an}'  debt,  claim  or 
demand  ;  nor  bring  or  prosecute  or  interfere  with  any  action  or  suit  in  respect  of  the 
same,  but  upon  the  request  and  direction  and  under  the  inspection  and  control  of  such 
inspectors  or  inspector  for  the  time  being,  the  said  debtors,  or  any  or  either  of  them 
under  the  indemnity  of  these  presents,  shall  and  will  from  time  to  time  commence  and 
prosecute  or  resist  and  defend  all  actions,  suits,  attachments,  sequestrations,  extents, 
executions  or  other  proceedings  at  law  or  in  equity  relating  to  the  premises  ;  and  also 
upon  the  like  request  and  direction  and  under  the  like  inspection  and  control,  submit 
or  consent  to  the  submitting  to  the  arbitration  or  to  the  opinion  or  decision  of  counsel 
any  difference  or  question  relating  to  or  affecting  the  said  estate.  And  also  upon  the 
like  request  and  direction  and  in  manner  aforesaid,  enforce  or  perform  any  lawful 
awards,  and  compromise  or  compound  any  debt,  claim  or  demand,  whether  due  to  or 
ra.ide  by  them  or  any  of  them  on  account  of  the  said  firm,  or  due  from  and  against 
them  or  any  of  them  on  account  of  the  said  firm,  or  accept  security  for  any  debts 
owing  to  them  or  give  time  [42]  foi*  payment  thereof,  or  refrain  to  sue.  And  also 
upon  the  like  request  and  direction  and  in  manner  aforesaid  make  any  arrangements 
or  adjustments  with  any  of  the  creditors,  parties  hereto  of  the  third  part,  for  ascertain- 
ing or  fixing  the  amount  of  their  respective  debts  or  claims,  or  respecting  any  securities 
held  by  them  respectively  for  the  same,  or  the  valuation,  selling  or  realizing  of  such 
securities ;  or  liquidate  and  pay  the  debts  or  claims  thereby  secured,  and  take  a  transfer 
of  the  security,  or  upon  such  request  and  direction  and  in  manner  aforesaid,  sell,  or 
dispose  of  any  part  of  the  said  estjvte  to  any  creditor  or  creditors,  by  way  of  payment 
on  account  of  and  in  part  of  his,  her  or  their  debt,  dividends  or  otherwise.  And  also, 
that  the  said  debtors,  subject  to  and  after  payment  of  the  costs,  charges,  and  expences 
of  and  attending  these  presents,  and  of  the  perusal  and  approval  thereof,  and  of  and 
incident  to  the  arrangement  of  their  affairs,  whether  under  or  by  virtue  of  these 
presents  or  prior  to  the  execution  thereof,  and  all  other  costs,  compositions,  indemnities, 
and  payments  hereinafter  mentioned  or  referred  to  (see  rule  9,  post,  p.  51,  pp.  77,  86, 
93),  shall  and  will  from  time  to  time,  upon  the  like  request  and  direction  and  in  manner 
aforesaid,  aid  and  assist  in  dividing  the  money  arising  from  their  estate,  rateably 
among  their  several  creditors,  being  such  persons  as  would  or  might  be  creditors  under 
an  adjudication  of  bankruptcy,  if,  instead  of  these  presents,  an  adjudication  of  bank- 
ruptcy had  been  made  against  the  said  debtors  upon  a  petition  for  adjudication  of 
bankruptcy  filed  on  the  day  of  the  date  of  the  said  meeting  of  creditors  (see  pp.  78, 
86,  91),  and  treating  such  creditors  as  creditors  for  such  sums  as  they  might 
on  or  subsequent  to  the  12th  day  of  November,  1856,  have  proved  for  under  such 
adjudication,  if  such  had  been  made,  until  the  said  estate  shall  be  exhausted.  And 
[43]  further,  that  they  the  said  debtors  shall  and  will  also  from  time  to  time,  when 
and  as  received  and  if  received  by  them,  deposit  the  monies  and  securities  for  money 
which  shall  constitute  or  be  produced  from  their  said  estate,  in  such  bank  or  banks 
or  otherwise  as  the  said  inspectors  or  inspector  for  the  time  being  may  from  time  to 
time  direct,  to  the  credit  of  an  account  to  be  kept  in  respect  of  this  estate,  in  such 
names  or  name  as  the  said  inspectors  or  inspector  for  the  time  being  from  time  to  time 
shall  direct  or  sanction  ;  and  such  account  may  from  time  to  time  be  altered  and 
transferred  to  and  kept  in  the  names  or  name  of  the  said  inspectors  or  inspector  for 
the  time  being,  or  of  such  other  persons  or  person,  and  to  be  payable  upon  such 
cheques  or  orders  or  otherwise  as  the  said  inspectors  or  inspector  for  the  time  being 
may  from  time  to  time  direct ;  and  the  said  debtors  shall  not  nor  will,  nor  shall  nor 
will  any  of  them,  afterwards  draw  out  any  part  of  such  monies,  except  with  the  consent 
of  the  said  inspectors  or  inspector  for  the  time  being,  nor  with  such  consent  except 
only  for  the  purpose  of  the  same  being  applied  as  in  these  presents  mentioned,  or  as 
such  inspectors  or  inspector  for  the  time  being  shall  for  the  time  being  direct ;  and 
shall  not  nor  will  engage  in  any  other  business  so  as  to  incur  any  new  debt,  or  enter 
into  any  new  contract  so  as  to  dispose  of,  prejudice  or  affect  any  part  of  the  said 
estate,  except  with  the  previous  consent  of  the  same  inspectors  or  inspector  for  the 
time  being.  And  also,  that  they,  the  said  debtors  or  one  of  them,  shall  and  will  from 
time  to  time  upon  the  like  request  and  direction,  and  under  the  like  inspection  and 
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control  of  the  said  inspectors  or  inspector  for  the  time  being,  keep  proper  books  of 
account  of  all  receipts,  payments  and  transactions  relating  to  the  said  estate,  and  at 
all  times  when  required  so  to  do,  make  out  correct  and  proper  accounts  and  balance 
sheets  of  or  shewing  the  business  and  affairs  of  the  said  [44]  estate ;  and  also  furnish 
true  and  correct  copies  thereof  to  the  said  inspectors  or  inspector  for  the  time  being, 
and  particularly  shall  and  will  once  in  every  month  make  out  accounts  of  all  cash 
transactions  relating  to  their  said  estate,  and,  if  required  so  to  do,  deliver  to  them  or 
him  correct  copies  thereof,  and  shall  and  will  preserve  for  and  deliver  to  them  or  him 
all  letters  written  to  and  copies  of  letters  written  by  the  said  debtors  or  any  of  them, 
and  all  documents  and  papers  concerning  the  said  estate ;  and  at  all  times  produce 
and  shew  to  them  or  him  all  such  books  of  account,  accounts,  letters,  documents  and 
papers,  and  the  several  vouchers  referring  thereto,  and  give  all  information  and  assist- 
ance in  the  power  of  the  said  debtors  or  any  of  them,  both  towards  the  full  understanding 
thereof  and  the  general  conduct  of  their  affairs.  And  further  shall  and  will  observe, 
perform,  fulfil  and  keep  all  and  every  the  agreements,  declarations,  provisions, 
stipulations  and  restrictions  hereinafter  contained  and  generally  expressed  or  made 
applicable,  so  far  as  the  same  or  any  of  them  ought  to  be  or  are  or  is  capable  of  being 
observed,  performed,  fulfilled  and  kept  by  them  or  any  of  them.  And  shall  and  will 
wholly  wind  up  their  affairs  under  the  direction,  inspection  and  control  of  the  said 
inspectors  or  inspector  for  the  time  being.  And  this  indenture  further  witnesseth, 
that  in  consideration  of  the  premises,  the  several  creditors  parties  hereto  of  the  third 
part,  for  themselves  respectively,  and  their  respective  partners,  executors  and  adminis- 
trators' acts  and  deeds  only,  and  so  that  each  sole  creditor  shall  be  answerable  only 
for  himself,  and  so  that  the  partners  or  partner  in  every  partnership,  being  creditors, 
shall  be  jointly  answerable  only  for  the  acts,  deeds  and  defaults  of  the  same  partner- 
ship, and  the  partners  or  partner  therein,  do  hereby,  so  far  as  [45]  they  lawfully  can 
(but  subject  nevertheless  to  the  provisions  hereinafter  contained)  give  and  grant 
unto  the  said  debtors,  so  long  as  these  presents  shall  be  in  force,  and  until  such  debtors 
shall  respectively  become  released  under  the  provisions  hereof,  absolute  liberty  and 
licence  at  all  times  hereafter,  upon  the  request  and  by  the  direction  of  the  said 
inspectors  or  inspector  for  the  time  being,  to  convert  their  estate  and  effects  into 
money,  and  to  wind  up  all  their  affairs  under  the  inspection  and  control  of  the  said 
parties  hereto  of  the  second  part,  or  other  the  inspectors  or  inspector  for  the  time 
being.  And  do  hereby,  subject  to  the  provisions  herein  contained,  promise  and  agree 
to  and  with  the  said  debtors,  and  to  and  with  each  of  them,  his  executors  and  adminis- 
trators that  they  the  said  creditors,  or  their  respective  executors,  administrators, 
partners  or  partner,  shall  not  nor  will,  during  the  continuance  of  the  said  licence, 
either  at  law  or  in  equity,  or  in  bankruptcy  or  otherwise,  arrest,  imprison,  sue  or 
proceed  against  the  said  debtors  or  any  of  them,  or  any  of  their  heirs,  executors  or 
administrators,  or  their  or  his  lands,  tenements,  goods,  chattels,  estate  or  effects  for 
or  on  account  of  any  debt  or  demand,  in  respect  of  which  they,  the  said  respective 
parties  hereto  of  the  third  part,  shall  be  entitled  to  receive  a  dividend  according  to 
the  provisions  of  these  presents.  And  if  they  the  said  last  named  covenantors,  or 
any  of  them,  shall  commit  a  breach  of  the  aforesaid  agreement,  then  the  said  debtors, 
and  each  of  them,  their  and  his  heirs,  executors,  administrators  and  estate,  shall  be 
and  are,  and  is  hereby  released  and  discharged  of  and  from  all  such  debts,  claims  and 
demands,  both  at  law  and  in  equity,  now  due  and  owing  from  or  by  the  said  debtors 
to  such  of  the  said  creditors  respectively  by  whom  a  breach  of  the  aforesaid  agreement 
shall  be  committed,  and  as  well  such  as  are  now  payable  and  can  be  immediately 
enforced  as  those  payable  [46]  in  future  or  which  cannot  be  immediately  enforced. 
And  that  in  case  of  such  breach,  these  presents  may  be  pleaded  and  used  in  bar  and 
answer  to  all  actions,  suits  and  proceedings  in  respect  thereof,  as  effectually  as  if  a 
release  to  the  extent  aforesaid  had  been  actually  executed  by  the  same  creditor  or 
creditors  and  herein  contained.  And  further,  it  is  hereby,  either  by  way  of  agree- 
ment, declaration  or  proviso,  as  the  case  may  be  or  may  require,  agreed,  declared  and 
provided,  between  and  by  the  said  parties  hereto,  in  manner  following  (that  is  to  say), 
all  of  them,  or  some  or  one  of  them,  as  the  case  may  be,  agreeing  and  declaring  as  to 
and  for  and  in  respect  of  the  matters  to  be  by  them  or  him,  or  their  or  his  partners 
or  partner  respectively,  done  or  permitted,  or  assented  to,  and  as  to  their  or  his  own 
acts  and  defaults,  and  the  acts  and  defaults  of  their  or  his  partners  or  partner  only, 
that  is  to  say  : — 
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1st.  That  the  said  partnership  estate,  with  the  exception  of  such  allowances  and 
payments  of  effects  or  monies  to  the  said  debtors  respectively  as  the  said  inspectors 
or  inspector  for  the  time  being  may,  in  their  or  his  discretion,  authorize  and  direct, 
but  not  exceeding  in  quantity  or  amount  the  allowances  which  might  have  been  made 
to  the  said  debtors  out  of  their  estate  and  effects,  under  the  statutes  relating  to  bank- 
rupts, in  case  a  petition  for  adjudication  of  bankruptcy  had  been  filed  against  them 
on  the  12th  day  of  November,  1856,  and  they  had  been  thereunder  adjudicated 
bankrupts;  and  in  case  the  same  dividend  or  dividends  should  have  been  paid  to 
creditors  under  such  adjudication  as  shall  be  paid  by  virtue  of  the  provisions  hereof, 
and  which  allowances  and  payments,  to  the  quantity  and  amount  aforesaid,  or  to  any 
less  quantity  or  amount,  the  said  inspectors  or  inspector  for  the  time  being  may  direct 
and  authorize,  shall  be  administered  as  nearly  as  circum-[47J-stances  will  admit,  having 
regard  to  the  provisions  hereof  upon  the  principles  and  according  to  the  rules  and 
practice  of  the  bankrupt  law  in  England,  and  as  if  such  petition  for  adjudication  of 
bankruptcy  had  been  filed,  and  such  adjudication  made  as  aforesaid.  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  separate  estate  of  each  of  them  the  said 
debtors  shall  be  applied  under  and  pursuant  to  the  provisions  of  these  presents,  in  or 
towards  payment  of  the  separate  debts  and  liabilities  of  each  of  them  the  said  debtors, 
and  the  surplus  (if  any)  of  the  separate  estate  of  each  of  them  the  said  debtors,  after 
payment  of  his  separate  debts  and  liabilities,  shall  be  applied  in  aid  of  the  partnership 
funds,  for  payment  of  the  partnership  debts ;  and  the  ultimate  surplus  (if  any)  of  the 
separate  estjite  of  each  of  them  the  said  debtors,  after  such  application  as  aforesaid, 
shall  belong  to  himself  for  his  own  benefit :  It  being  the  true  intent  and  meaning  of 
the  said  parties  hereto,  that  the  whole  of  the  joint  and  separate  estates  of  the  said 
debtors  shall  be  realized,  applied  and  administered  under  the  provisions  of  these 
presents,  in  accordance  with  the  principles  of  the  bankrupt  laws  of  England. 

2nd.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being, 
in  their  or  his  discretion,  to  direct  and  authorize  the  said  debtors,  or  any  or  either  of 
them,  to  carry  on  or  conduct  for  the  purpose  of  winding  up,  and  to  wind  up  the  said 
business  and  the  affairs  and  transactions  thereof,  and  for  the  purposes  aforesaid  to 
manage  and  realize  the  estate  and  assets  invested  therein  or  otherwise  belonging  to 
them,  in  such  way  and  manner  as  the  same  inspectors  or  inspector  for  the  time  being 
shall  think  expedient  or  desirable ;  and  for  all  or  any  of  the  purposes  aforesaid  to 
employ  or  require  the  assistance  of  the  said  debtors,  or  any  or  either  of  them,  in  the 
mode  and  [48]  to  the  extent  the  said  inspectors  or  inspector  for  the  time  being  shall 
judge  proper,  with  full  power  to  dispense  with  the  services  of  the  said  debtors,  or  any 
or  either  of  them,  either  wholly  or  for  a  time  ;  and  also  from  time  to  time  to  make  and 
pay  to  them  for  their  services  such  reasonable  remuneration  as  the  said  inspectors  or 
inspector  for  the  time  being  shall  think  proper.(a) 

3rd.  That  the  said  inspectors  or  inspector  for  the  time  being  may,  at  the  expence 
of  the  estate,  authorize  and  employ  any  person  or  persons  to  act  as  their  or  his 
solicitors  or  solicitor,  agent  or  agents,  or  as  the  agent  or  agents  of  the  said  debtors,  in 
England  or  elsewhere,  in  getting  in  or  realizing  any  part  of  the  said  estate,  or  in 
inspecting,  controlling,  ordering  or  directing  all  or  any  matters  relating  thereto ;  and 
to  give  effect  to  such  agency  or  agencies  the  said  debtors  or  any  of  them  shall,  at  the 
request  of  the  said  inspectors  or  inspector  for  the  time  being,  appoint  an  attorney  or 
attornies,  joint  or  several,  at  any  place  or  places  either  in  this  country  or  abroad,  but 
so  that  such  inspectors  or  inspector  for  the  time  being  may,  as  they  or  he  are  and  is 
hereby  authorized  and  empowered  to  do,  revoke,  change  and  renew,  or  direct  to  be 
revoked,  changed  or  renewed,  every  or  any  such  appointment  at  their  or  his  discretion  : 
and  also  that  the  said  inspectors  or  inspector  for  the  time  being  may  employ  any 
accountant,  clerks  or  servants  necessary  and  proper  for  keeping  the  accounts  and 
managing  and  administering  the  said  estate ;  and  every  person  so  employed  shall  be 
paid  or  allowed  such  salary  or  compensation  out  of  the  said  estate  as  such  inspectors 
or  inspector  for  the  time  being  shall  think  fit. 

4th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being, 
in  cases  where  and  so  often  [49]  as  they  may  think  it  fit  for  the  interest  of  the 
creditors  so  to  do,  to  make  advances  out  of  and  on  account  of  the  aforesaid  estate  in 
furtherance  of  the  objects  contemplated  in  and  by  these  presents,  or  any  of  them,  on 

(a)  Post,  pp.  79,  92. 
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account  of  any  mercantile  or  other  operations  which  shall  have  been  undertaken  by 
the  said  debtors,  or  any  or  either  of  them. (a)  And  further,  that  the  said  inspectors 
or  inspector  for  the  time  being,  if  they  or  he  shall  think  it  expedient,  shall  or  may,  on 
account  and  at  the  risk  of  the  said  estate,  give  or  procure  or  authorize  to  be  given  bail 
for  the  said  debtors,  or  any  of  them,  to  any  action  or  actions  or  proceedings  under  the 
Bankrupt  Act  in  which  they  or  any  of  them  may,  during  the  continuance  of  the  letter 
of  licence  herein  contained,  be  arrested  or  required  to  give  bail  or  sureties ;  and  that 
the  said  inspectors  or  inspector  for  the  time  being  shall  or  may,  out  of  the  said  trust 
estate,  indemnify  themselves  and  himself,  and  the  persons  or  person  who  shall  at  their 
or  his  request  become  bail  for  the  said  debtors  or  any  of  them,  of  and  from  all  costs, 
damages  and  expences  which  they  or  he  shall  respectively  incur  by  reason  of  so 
becoming  bail ;  and  also  that  in  case  it  shall  be  deemed  expedient  or  advisable  to 
bring,  commence,  defend,  continue  or  prosecute  any  action  or  actions,  suit  or  suits,  or 
other  proceedings  at  law  or  in  equity  or  in  bankruptcy,  already  brought  or  to  be 
brought  concerning  the  same  estate,  the  said  inspectors  or  inspector  for  the  time  being 
shall  or  may  exercise  their  or  his  discretion  in  commencing,  defending,  continuing  or 
prosecuting,  or  in  discontinuing  or  compromising  the  same,  and  shall  and  may  retain 
or  require  payment  of  all  costs,  charges,  damages  and  expences  in  anywise  relating 
thereto  out  of  the  monies  which  shall  be  received  in  any  respect  of  such  estate. 

[50]  5th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time 
being  to  make  any  arrangement  or  arrangements  for  the  sale  either  to  the  said  debtors, 
or  any  or  either  of  them,  or  to  any  persons  or  person  in  trust  for  them  or  any  of  them, 
or  generally  to  any  other  person  or  persons,  and  either  upon  a  valuation  thereof  or 
otherwise  of  the  whole  or  any  part  or  parts  of  the  said  estate,  discharged  from  any 
covenant  herein  contained  as  to  the  application  of  such  property  so  to  be  sold,  and  to 
give  time  for  payment  of  the  consideration,  or  any  part  thereof,  whether  by  instalments 
or  otherwise,  and  either  with  or  without  security  for  the  same,  as  such  inspectors  or 
inspector  for  the  time  being  shall  think  fit. 

6th.  That  in  case  there  shall  be  any  sum  or  sums  of  money  owing  by  or  claimable 
against  the  said  debtors  on  bills  or  otherwise  which  have  not  yet  become  payable,  and 
the  amount  of  which  would  be  recoverable  by  the  said  debtors  against  other  parties, 
the  said  inspectors  or  inspector  for  the  time  being  shall  or  may  pay  the  same  sums  of 
money,  or  a  dividend  thereon,  on  being  allowed  discount  or  rebate  for  acceleration  of 
payment  or  otherwise,  in  the  same  manner  as  if  the  said  sum  or  sums  had  been  proved 
or  claimed  under  a  petition  of  adjudication  in  bankruptcy. 

7th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being 
in  their  or  his  discretion,  by  and  out  of  the  said  estate  and  the  proceeds  thereof,  to 
pay  in  full  or  effectuate  any  arrangements  which  they  or  he  shall  deem  reasonable  and 
for  the  benefit  of  the  creditors,  with  any  of  the  said  creditors,  or  with  any  other 
person  or  persons  either  holding  any  goods  or  property  or  bills  or  securities  of  the  said 
debtors  (or  in  which  they  are  or  may  be  interested)  by  way  of  security  or  pledge  for 
money,  or  having  any  claim  or  demand  thereon  in  any  manner  by  [51]  way  of  lien, 
for  the  purpose  of  obtaining  possession  of  the  same  goods,  property  or  securities 
exonerated  and  released  from  such  pledge  or  lien,  claims  or  demands. 

8th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being, 
in  their  or  his  discretion,  to  compound  any  debt  or  debts  or  sums  of  money  owing  to 
the  said  debtors  or  any  of  them,  or  to  accept  or  take  security  for  part  of  the  same  in 
full  thereof,  or  to  give  further  time  for  payment  of  the  same  debt  or  debts  or  sums  of 
money,  or  to  refrain  from  suing  for  any  debt  or  debts  which  shall  in  their  or  his 
opinion  be  bad  or  desperate,  without  being  answerable  for  any  part  of  such  debt  or 
debts ;  and  likewise  in  case  of  any  dispute,  doubt  and  difficulty  arising  between  the 
said  inspectors  or  inspector  for  the  time  being  on  the  one  part,  and  any  other  person 
or  persons  whosoever  respectively  being  a  debtor  or  debtors,  or  creditor  or  creditors, 
or  reputed  debtor  or  debtors,  creditor  or  creditors  of  the  said  estate,  or  of  the  said 
debtors  parties  hereto,  or  any  of  them,  on  the  other  part,  touching  any  claim  or  demand 
whatsoever,  and  made  on  behalf  of  or  against  the  said  estate,  or  the  said  debtors  or 
any  of  them,  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being 
at  their  or  his  discretion,  to  adjust  and  settle  all  or  any  of  such  claims  and  demands 

(a)  Post,  pp.  79,  86,  93. 


3H&N.62.  IRVING    V.  GRAY  385 

in  such  manner  as  to  them  or  him  shall  seem  most  to  the  advantage  of  such  estate,  or, 
if  need  be,  to  refer  any  matter  so  in  dispute  to  arbitration. 

9th.  That  until  such  full  payment  and  satisfaction  or  release  as  hereinafter 
mentioned,  all  the  monies  and  proceeds  to  arise  from  the  said  estate  and  effects  shall 
be  applied  in  the  following  order  (that  is  to  say) — 1st,  in  paying  all  costs,  charges 
and  expences  incurred  or  to  be  incurred  in  or  relating  or  preparatory  to  the  said 
meeting  [52]  of  creditors  heretofore  held,  and  incident  thereto  and  to  the  investiga- 
tion and  adjustment  of  the  accounts  and  transactions  of  the  said  debtors  since  they 
stopped  payment  on  the  7th  day  of  October,  1856,  including  the  costs  of  and  incident 
to  these  presents,  and  all  charges  already  incurred  by  the  said  parties  hereto  of  the 
2nd  part,  or  any  or  either  of  them,  or  the  said  inspectors  or  inspector  for  the  time 
being,  with  reference  to  the  affairs  of  the  said  debtors,  and  in  or  about  the  execution 
of  all  or  any  of  the  duties  or  powers  of  these  presents,  and  of  all  or  any  matters  hereby 
authorized ;  (a)  2nd,  in  paying  such  sum  or  sums  of  money  as  the  said  inspectors  or 
inspector  for  the  time  being  shall  think  fit  and  proper  to  be  retained  by  or  paid  to  the 
said  debtors  for  subsistence  as  aforesaid ;  3rd,  in  paying  any  sum  or  suras  hereby 
authorized  to  be  paid  for  the  relinquishment  of  any  security  or  securities,  or  in  pay- 
ment or  compromise  of  any  debts  or  claims  under  the  authority  of  these  presents,  and 
in  payment  of  any  rent  for  or  in  respect  of  which  the  estate  and  effects  of  the  said 
debtors  could  be  distrained,  and  any  wages  or  salaries  which,  under  the  provisions  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  would  have  been  payable  in  full  under 
an  adjudication  of  bankruptcy  ;  4th,  so  far  as  the  same  will  extend  in  or  towards 
paying  rateably  and  without  preference  or  priority  (otherwise  than  as  aforesaid)  to 
the  persons  for  the  time  being  entitled  to  receive  the  same  respectively,  at  such  time 
and  times  and  in  such  manner  as  the  said  inspectors  or  inspector  for  the  time  being 
shall  direct,  the  several  and  respective  debts  which  shall  for  the  time  being  remain 
due  and  owing  from  the  said  debtors  to  the  creditors  parties  to  these  presents,  or  other 
the  creditors  who  are  or  may  be  entitled  to  participate  in  the  provisions  [53]  or  benefits 
thereof,  and  in  the  proportions  in  which  such  creditors  respectively  may  be  entitled 
so  to  participate. 

10th.  That  such  dividends  shall  (subject  as  before  and  hereinafter  expressed)  be 
made  and  paid  to  the  creditors  at  such  respective  dates  and  as  often  as  the  said 
inspectors  or  inspector  for  the  time  being  shall  determine,  or  be  of  opinion  that  a  sum 
of  money  convenient  to  be  divided  shall  have  arisen  from  the  estate. 

11th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being 
to  lay  out  and  invest,  or  direct  to  be  laid  out  and  invested,  in  their  or  his  names  or 
name  or  otherwise  as  they  or  he  may  judge  fit,  any  monies  not  immediately  required 
for  the  purpose  of  making  a  dividend  or  otherwise,  in  the  purchase  of  any  of  the 
parliamentary  stocks  or  public  funds  of  Great  Britain,  or  of  Exchequer  Bills,  or  by 
way  of  deposit  with  any  banking  or  other  company,  with  full  power  for  the  said 
inspectors  or  inspector  for  the  time  being  from  time  to  time  to  alter,  vary,  or  dispose 
of  the  said  stocks,  funds,  or  securities  as  they  or  he  may  think  proper. 

12th.  That  in  case  any  surplus  shall  ultimately  remain  of  the  said  estate,  after 
full  payment  and  satisfaction  of  all  the  costs,  charges,  and  expences,  debts,  claims, 
and  demands  and  sums  of  money  hereby  authorized  to  be  paid  or  otherwise  provided 
for,  the  same  shall  belong  to  the  said  debtors. 

13th.  That  each  of  the  said  creditors,  before  he  or  she  or  his  or  her  partner  or 
partners  shall  become  entitled  to  any  dividend  or  dividends,  shall,  if  required  by  the 
said  inspectors  or  inspector  for  the  time  being,  deliver  to  them  or  him  a  statement  in 
writing  signed  by  such  creditors  respectively  of  his  or  her  debt  or  claim,  or  the  debt 
or  claim  of  the  firm  in  which  he  or  she  may  be  a  partner,  with  all  the  particulars  usual 
in  a  proof  in  bankruptcy,  com-[54]-prising  every  satisfaction  and  security  for  the  same, 
or  any  part  thereof,  and  shall,  if  required  by  the  said  inspectors  or  inspector  for  the 
time  being,  verify  such  debt  or  claim  by  his  or  her  solemn  declaration  under  the  act 
of  parliament  in  that  behalf  (as  well  with  respect  to  the  consideration  as  to  the  amount 
of  the  same).  But  neither  any  such  declaration  nor  the  execution  by  him  or  her  of 
these  presents  shall  be  conclusive  evidence  of  the  validity  or  amount  of  such  debt  or 
claim  ;  but  the  said  inspectors  or  inspector  for  the  time  being  may  litigate  or  dispute 
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the  same  if  they  or  he  shall  think  proper ;  and  thereafter,  whenever  required  by  the 
said  inspectors  or  inspector  for  the  time  being,  such  statement  and  verification  shall 
be  renewed  and  continued,  with  all  receipts,  payments,  matters  and  things  which 
in  bankruptcy  would  affect  the  debt  or  claim,  or  the  dividend  thereon,  before  such 
respective  creditor,  or  his  or  her  partner  or  partners,  shall  be  entitled  to  any  further 
dividend  ;  and  any  person  or  persons  fraudulently  making  a  false  claim,  or  otherwise 
wilfully  acting  contrary  to  this  article,  shall  be  subject  to  all  costs,  charges,  damages 
and  expences  relating  to  any  investigation  arising  therefrom,  and  such  costs,  charges, 
damages  and  expences  may  be  retained  out  of  any  dividend  to  which  he  or  she,  or  his 
or  her  partner  or  partners,  may  be  entitled,  or  shall  be  otherwise  recoverable  by  the 
said  inspectors  or  inspector  for  the  time  being. 

14th.  And  whereas  persons  may  have  received  from  the  debtors  bills  of  exchange 
drawn,  accepted,  or  indorsed  by  or  on  behalf  of  them,  and  such  bills  of  exchange  may 
have  been  negociated  by  such  persons  so  receiving  the  same,  and  may  now  be  in  the 
hands  of  third  parties.  Now  it  is  hereby  agreed  and  declared,  that  both  or  either  of 
such  respective  parties,  namely  the  original  holders  or  recipients  of  such  several  bills 
and  the  present  or  ultimate  holders  thereof,  may  be  admitted  to  be  parties  to  and 
[55]  execute  these  presents,  without  such  act  being  an  admission  that  they  respec- 
tively are  or  will  become  creditors.  But  whichever  of  such  respective  parties  to  each 
such  bill  transaction  shall  ultimately  become  the  real  holder  thereof  for  value  and  the 
creditor  on  this  estate  in  respect  thereof,  shall  (as  the  event  shall  turn  out)  be  con- 
sidered and  be  the  creditor,  and  as  such  the  party  to  these  presents  in  respect  of  such 
bill,  and  in  that  case  the  signature  and  execution  thereof  by  the  other  of  such  parties 
in  respect  of  such  bill  shall  be  considered  only  as  evidence  of  his  or  her  consent  to 
such  holder  of  the  same  bill  having  or  deriving  the  benefit  of  these  presents  in  respect 
thereof ;  but  the  same  shall  be  without  prejudice  to  his  or  her  execution  hereof  in 
respect  of  any  other  debt  or  claim  which  he  or  she  may  have  against  the  estate  beyond 
or  other  than  such  bill  or  several  bills ;  and  generally  any  person  or  persons  who  may 
claim  to  be,  or  may  anticipate  or  expect  to  become  a  creditor  or  claimant,  creditors  or 
claimants,  whether  presently  or  by  the  ultimate  nonpayment  or  failure  of  deficiency 
of  any  bill,  or  negotiable  or  other  security,  which  he,  she,  or  they  may  hold,  or  upon 
the  adjustment  of  any  diflference  or  unsettled  account,  or  by  any  other  event,  may 
execute  these  presents  without  such  execution  being  an  admission  of  his,  her  or  their 
being,  or  being  reputed  or  expected  to  be  or  become  a  creditor  or  claimant,  creditors 
or  claimants,  save  in  so  far  as  he,  she  or  they  may  be  ultimately  found  to  be  such 
creditor  or  claimant,  creditors  or  claimants. 

15th.  And  whereas  some  one  or  more  of  the  creditors  of  the  said  debtors  who  may 
be  desirous  of  executing  or  concurring  in  these  presents  may  be  prevented  from  so 
doing  by  reason  of  the  want  of  consent  by  other  parties  liable  to  him,  her  or  them  ; 
now  it  is  hereby  declared,  that  it  shall  be  lawful  for  the  said  inspectors  or  inspector 
[56]  for  the  time  being  to  secure  or  authorize  to  be  secured  to  any  such  creditor  or 
creditors  any  dividend  or  dividends  which  may  be  declared  under  these  presents,  by 
means  of  a  deposit,  upon  such  arrangement  or  security  for  the  return  thereof  as  may 
be  approved  of  by  the  said  inspectors  or  inspector  for  the  time  being ;  provided  that 
in  case  such  creditor  or  creditors  shall  not  come  in  and  execute  these  presents,  or  a 
counterpart  thereof,  within  six  calendar  months  from  the  date  hereof,  or  within  such 
extended  time  as  may  from  time  to  time  in  any  of  such  cases  be  declared  in  writing 
by  the  said  inspectors  or  inspector  for  the  time  being,  or  in  case  any  such  creditor  or 
creditors,  or  any  other  person,  shall  commence  or  prosecute  any  action,  suit,  or  other 
proceeding  against  the  said  debtors  or  any  of  them,  or  their  or  any  of  their  estates  or 
effects  in  respect  of  such  debt  or  debts,  then  and  in  every  such  case  the  monies 
deposited  for  securing  the  dividends  shall,  within  ten  days  after  the  expiration  of 
such  period,  or  after  the  commencement  of  such  proceeding,  be  returned  to  the  said 
inspectors  or  inspector  for  the  time  being.  Provided  also,  that  in  every  case  of  such 
deposit  the  creditor  or  creditors  in  whose  favour  the  same  shall  be  made  shall  enter 
into  a  covenant  or  agreement  that,  in  the  event  of  the  money  so  aforesaid  not  being 
returned  within  such  period  of  ten  days  as  aforesaid,  the  said  debtors  shall  stand 
released  in  like  manner  as  if  such  creditor  or  creditors  had,  previously  to  the  same 
being  made,  executed  these  presents ;  and  in  such  case  the  said  creditor  or  creditors 
shall  have  the  benefit  of,  and  be  subject  to,  the  several  provisions  hereof  as  if  he,  she, 
or  they  had  originally  executed  the  same  :  but  such  covenant  or  agreement  shall  be 
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made  subject  to  such  provisions  for  qualifying  or  making  void  the  same  as  may  be 
approved  of  by  the  said  inspectors  or  inspector  for  the  time  being. 

[57]  16th.  And  whereas  some  one  or  more  of  the  creditors  of  the  said  debtors 
may  be  desirous  of  concurring  in  these  presents,  in  the  first  instance,  as  to  part  only 
of  his  her  or  their  debt  or  claim,  debts  or  claims,  from  fear  of  prejudicing  his  her  or 
their  claim  or  demand,  claims  or  demands,  in  respect  of  the  remainder  of  such,  or  of 
some  other  debt  or  claim,  debts  or  claims,  against  some  other  person  or  persons,  not- 
withstanding the  provision  in  that  behalf  next  hereinafter  contained ;  now  it  is  hereby 
agreed  and  declared,  that  in  such  case  any  creditor  or  creditors  may  come  in  and 
execute  these  presents  in  respect  of  any  portion  of  his  or  their  debt  or  demand,  debts 
or  demands  only,  such  qualification,  and  the  amount  of  such  last  mentioned  portion  of 
his  or  their  debt  or  demand,  debts  or  demands,  to  be  specified  opposite  to  or  under  his 
or  their  name  or  names  subscribed  to  these  presents,  and  such  qualified  execution  shall 
not  extend  to  any  other  portion  of  his  her  or  their  debt  or  claim,  debts  or  claims,  or 
prejudice  his,  her  or  their  rights  or  remedies  in  respect  thereof.  But,  save  so  far  as 
any  limitation  may  be  so  expressed,  all  creditors  executing  these  presents  shall  be 
deemed  to  be  parties  in  respect  of  all  and  the  entire  debts,  claims  and  demands  which 
they  may  respectively  have  against  the  said  debtors  or  any  of  them  ;  and  in  case  any 
creditor  shall  so  execute  these  presents  in  respect  of  part  of  a  debt  or  alleged  debt, 
nothing  in  this  clause  contained  shall  prevent  these  presents  being  obligatory  upon 
him  in  respect  to  the  residue  of  his  debt  as  a  non-executing  creditor,  by  reason  of  the 
provision  of  the  Bankrupt  Law  Consolidation  Act,  1849,  with  respect  to  arrangements 
by  deed  so  far  as  the  same  may  apply. 

17th.  And  it  is  hereby  further  agreed  and  declared,  that  no  creditor  shall  be  pre- 
judiced or  affected  by  being  a  party  to  these  presents,  or  by  the  same  being  obligatory 
[58]  upon  him  as  to  his  right  or  remedy  against  any  person  other  than  the  said 
debtors. 

18th.  And  it  is  further  agreed  and  declared,  that  all  creditors  to  whom  bills  or 
other  negotiable  instruments  may  have  been  given  by  the  said  debtors  for  the  debts 
due  to  such  creditors  or  any  of  them,  or  any  part  thereof,  shall  indemnify  the  said 
debtors  and  their  estate  against  all  claims  or  demands  by  other  persons  than  themselves 
in  respect  of  such  bills  or  instruments,  and  all  losses,  damages  and  costs  by  reason  or 
in  respect  thereof,  and  shall,  if  any  such  bills  have  been  indorsed  or  transferred  to  any 
other  persons,  take  the  same  up  and  retire  the  same  before  or  when  they  shall  become 
due,  and  so  as  to  prevent  any  claim  or  demand  in  respect  thereof  being  made  upon  the 
said  debtors  or  their  estate,  and  in  case  of  any  breach  of  this  covenant  the  inspectors 
or  inspector  for  the  time  being  shall  have  a  lien  upon  any  dividend  or  accruing  divi- 
dends payable  to  the  creditor  or  creditors  who  shall  so  have  broken  this  covenant  in 
respect  of  the  loss  or  damage  (if  any)  to  be  sustained  by  the  debtors  or  their  estate  by 
reason  of  the  refusal  or  omission  to  take  up  or  retire  such  bill  or  instrument,  or  to 
indemnify  the  debtors  and  their  estate  as  aforesaid,  and  may  with  such  dividends,  so 
far  as  may  be  necessary,  or  so  far  as  the  same  will  extend,  pay  and  satisfy  such  loss 
or  damage  when  ascertained. 

19th.  That  in  case  any  creditor  or  creditors,  either  solely  or  jointly  with  his,  her 
or  their  partner  or  partners,  shall  appear  to  have  or  hold  any  lien  or  liens,  security  or 
securities,  on  or  against  the  property  of  the  debtors,  or  any  part  thereof,  in  respect  of 
his,  her  or  their  debt  or  demand  or  any  part  thereof,  the  value  of  such  lien  or  liens, 
security  or  securities,  may  be  assessed  by  and  between  such  creditor  or  creditors  and 
the  inspector  or  inspectors  for  the  [59]  time  being ;  and  this  deed  may  be  executed, 
and  dividends  received  in  respect  of  the  surplus,  beyond  such  assessed  value  of  the 
debt  or  demand  ;  and  if  the  value  of  the  lien  or  security  cannot  be  agreed  on  between 
the  creditors  and  the  said  inspector  or  inspectors  for  the  time  being,  the  same  shall  be 
determined  by  arbitration  between  them  (each  party  appointing  an  arbitrator),  or,  if 
the  creditor  so  desire,  the  creditor  may,  with  the  assent  of  the  said  inspectors  or 
inspector  for  the  time  being,  execute  these  presents  in  respect  of  the  whole  debt, 
expressing  that  such  execution  is  without  prejudice  to  the  lien  or  security,  and,  in 
such  case,  the  lien  or  security  may  afterwards,  within  such  time  as  the  inspectors  or 
inspector  may  require,  be  realized,  or  the  value  thereof  ascertained  by  consent  or  by 
arbitration  as  aforesaid,  and  dividends  shall  be  received  only  on  the  surplus  of  the 
debt  or  demand  beyond  such  value  so  ascertained  by  realization  or  otherwise  as  afore- 
said ;  provided  that  no  creditor  attaching  or  taking  in  execution,  or  who  may  have 
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attached  or  taken  in  execution  any  part  of  the  estate  of  the  debtors,  shall  be  allowed 
the  benefit  of  these  presents,  without  bringing  such  attachment  or  execution,  or  the 
proceeds  thereof,  into  general  division,  except  so  far  as  any  such  attachment  or  execu- 
tion, or  the  levy  or  security  made  or  obtained  thereby  or  thereunder,  would  have  been 
available  upon  the  principle  of  bankruptcy,  under  an  adjudication  on  a  petition  filed 
as  of  the  12th  day  of  November,  1856,  which  attachment,  execution  or  security  to 
that  extent,  but  no  further  or  otherwise,  shall  remain  unprejudiced  by  the  execution 
hereof.  Provided  also,  and  it  is  hereby  further  agreed  and  declared,  that  the  trusts 
and  provisions  hereby  made  for  the  payment  of  the  several  debts  as  aforesaid  are  so 
made  upon  this  express  condition,  that  the  several  creditors  coming  in  under  these 
presents,  and  taking  the  benefit  [60]  of  the  said  trusts  and  provisions  hereby  made, 
shall  agree,  as  they  accordingly  hereby  respectively  do,  but  subject  nevertheless  to 
the  vacating  provisoes  hereinafter  contained,  to  accept  and  take  the  same  and  the 
performance  thereof  in  full  satisfaction  of  their  said  respective  claims  and  demands, 
upon  and  against  the  said  debtors  or  any  of  them.  Provided  also,  and  it  is  hereby 
expressly  agreed  and  declared,  that  the  execution  by  any  creditor  or  creditors,  in 
accordance  with  the  provisions  herein  contained,  shall  not  prejudice  any  liens  or 
securities  as  aforesaid,  and  that  the  execution  of  these  presents  by  any  creditor  shall 
not  prejudice  his  or  her  claims  against  any  person  or  persons  being  a  surety  or  sureties 
for  the  debtors.  Provided  -always,  and  it  is  expressly  declared,  that  in  case  any  divi- 
dend or  dividends  as  aforesaid  shall  be  made  before  all  the  creditors  of  the  said  debtors 
shall  have  executed  these  presents  or  otherwise  acceded  thereto,  the  said  inspectors  or 
inspector  for  the  time  being  shall  be  at  liberty,  if  in  their  or  his  discretion  they  or  he 
shall  think  fit  so  to  do,  to  retain  or  direct  the  retention  of  a  sufficient  sum  or  sums 
for  the  purpose  of  paying  like  rateable  dividends  to  any  creditor  or  creditors  who 
shall  not  have  so  executed  or  acceded  to  the  same,  or  the  dividends  on  whose  debt 
shall  not  have  been  ascertained,  and  pay  or  cause  to  be  paid  such  dividend  to  such 
creditor  or  creditors,  on  his  or  their  executing  or  acceding  to  these  presents,  or  on 
the  dividend  being  ascertained,  as  the  ease  may  be,  and  on  his,  her  or  their  making 
and  producing  such  statement  or  declaration  as  is  hereinbefore  mentioned  respecting 
the  amount  and  the  justness  of  such  debt  or  debts  or  claims,  if  thereunto  required ;  or 
in  case  no  such  retention  shall  be  made  by  or  by  the  direction  of  the  said  inspectors 
or  inspector  for  the  time  being,  they  or  he  shall  be  at  liberty,  out  of  the  first  monies 
which  shall  after-[61]-wards  come  to  hand  arising  from  the  said  estate  (after  payment 
of  expences),  to  pay  or  direct  the  payment  to  such  creditor  or  creditors  as  shall  after- 
wards so  execute  or  accede  to  these  presents,  or  whose  dividend  shall  be  afterwards 
ascertained,  a  rateable  dividend  or  dividends  on  the  amount  of  his,  her  or  their  debt 
or  debts,  before  any  further  dividend  shall  be  made  among  the  creditors  who  may 
have  previously  executed  or  acceded  to  the  same ;  but  not  so  as  to  disturb  any  divi- 
dend or  dividends  which  may  previously  have  been  paid  to  the  other  creditors  or  any 
of  them  (post,  pp.  80,  87,  94). 

20th.  That  it  shall  be  lawful  for  the  said  inspectors  or  inspector  for  the  time  being 
from  time  to  time,  upon  seven  days'  notice  to  be  given  to  the  known  creditors  by 
letter  through  the  Post-oflfice,  addressed  to  their  respective  places  of  business  or  places 
of  abode,  or  last  known  places  of  business  or  places  of  abode,  or  to  the  agents  or  last 
known  agents  in  England  of  such  creditors  respectively,  to  convene  at  such  time  and 
place  as  they  or  he  shall  see  fit  a  general  meeting  of  the  creditors  of  the  said  debtors 
parties  to  these  presents,  or  their  agents  authorized  to  act  for  them  or  him,  so  far  as 
they  shall  be  known  to  such  inspectors  or  inspector  for  the  time  being ;  and  that  at 
such  meetings  or  at  any  adjourned  meetings  shall  be  submitted  any  of  the  matters  by 
these  presents  authorized  or  directed  to  be  determined  by  a  meeting  of  creditors,  and 
any  other  matters  on  which  the  said  inspectors  or  inspector  for  the  time  being  may 
desire  to  have  the  advice  or  direction  of  the  creditors ;  and  the  resolutions  of  the 
creditors,  or  the  major  part  in  value  of  them  voting  at  any  such  meeting  upon  any 
matters  stated  or  referred  to  in  the  circulars  calling  the  meeting,  shall  be  as  binding 
and  effectual  upon  all  the  parties  hereto,  [62]  and  their  respective  representatives  and 
partners,  as  if  all  had  concurred  therein  and  agreed  thereto  :  nevertheless,  any  creditor 
who  shall  not  be  present  thereat  may  vote  by  any  note  or  notes  in  writing  under  his 
hand,  declaring  his  assent  to  or  dissent  from  any  one  or  more  of  the  matters  submitted 
to  the  meeting ;  and  such  votes  may  be  either  absolute  (or  subject  to  any  condition  or 
qualification  expressed  in  such  note  or  notes),  and  any  absent  creditor  may  by  writing 


3H.  &N.63.  IRVING    V.  GRAY  389 

under  his  hand  appoint  any  other  person  to  act  for  him  as  his  proxy,  whose  acts  shall 
be  considered  as  the  acts  of  the  principal. 

21st.  That  if  at  any  time  before  the  whole  of  the  estate  of  the  debtors  shall  have 
been  fully  administered  a  dividend  or  dividends  to  the  amount  in  the  whole  of  20s.  in 
the  pound  shall  not  have  been  paid  to  or  realized  and  provided  for  all  the  creditors 
entitled  to  the  benefit  of  the  provisions  hereof,  the  debtors,  every  or  any  of  them  shall 
(if  the  inspectors  or  inspector  for  the  time  being  shall  require  the  same)  effectually 
convey,  assure  and  assign  all  their  estate  and  effects,  of  which  a  true  account  is  herein- 
before covenanted  to  be  made  out  and  stated  (except  such  parts  as  are  to  be  or  may 
be  retained  by  them  respectively  under  the  provisions  hereof),  then  remaining  out- 
standing or  not  divided,  to  the  said  inspectors  or  inspector  for  the  time  being,  or  to 
such  person  or  persons  as  they  or  he  may  direct ;  in  trust  to  be  administered  and 
divided  pro  rata  among  the  creditors  of  the  said  debtors  executing  or  conforming  to 
these  presents,  or  upon  whom  the  same  may  become  obligatory  upon  the  principles 
aforesaid,  and  according  to  the  provisions  hereof ;  and  if  any  ultimate  surplus  shall 
remain  after  full  payment  and  satisfaction  of  their  respective  debts  or  claims,  and  of 
all  costs,  charges  and  expences  hereby  authorized  to  be  paid  or  otherwise  provided 
[63]  for  them  as  to  such  ultimate  surplus,  in  trust  for  the  said  debtors. 

22nd.  That  in  all  matters  in  and  by  these  presents  provided  for  and  contained, 
and  touching  which  there  are  given  any  powers,  authorities  and  discretions  to  the 
said  inspectors  or  inspector,  the  majority  in  number  of  the  inspectors  for  the  time 
being,  met  or  present  on  any  occasion  upon  which  any  of  such  matters  may  be  discussed 
or  brought  forward,  shall  decide  and  determine,  and  their  decision  or  determination 
shall  be  binding  for  all  purposes  as  fully  as  if  the  whole  of  the  inspectors  had  joined 
therein,  and  all  advice,  resolutions  and  acts  of  the  inspectors  or  inspector  for  the  time 
being,  or  a  majority  of  them  if  more  than  two,  shall  be  deemed  the  acts  of  the  whole. 

23rd.  Provided  always,  and  these  presents  are  upon  this  condition,  and  it  is  hereby 
expressly  agreed  and  declared,  that  in  case  at  any  time  before  the  said  debtors  shall 
become  and  be  discharged  under  the  provisions  hereof  the  said  debtors  shall  commit 
any  act  or  acts  of  bankruptcy,  or  in  case  a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  either  on  behalf  of  the  said  debtors  or  on  behalf  of  any  other  person 
or  persons  praying  that  the  said  debtors  may  be  adjudicated  bankrupt,  and  under 
which  they  shall  be  declared  bankrupt,  or  in  case  any  vesting  order  of  the  Court  for 
Relief  of  Insolvent  Debtors,  or  any  order  for  protection  or  otherwise  under  any  of  the 
Acts  relating  to  bankrupts  or  insolvent  debtors,  or  persons  unable  to  meet  their 
engagements  with  their  creditors,  shall  be  made  or  obtained  by  or  against  the  said 
debtors,  or  in  case  any  other  proceedings  shall  take  place  which  shall  prejudice  or 
interfere  with  the  arrangement  intended  to  be  made  by  these  presents,  or  if  it  shall 
appear  to  the  inspectors  for  the  time  being  that  the  estate  cannot  be  conveniently 
wound  [64]  up  or  distributed  under  the  provisions  of  these  presents,  then  the  inspectors 
or  inspector  for  the  time  being  may,  by  writing  under  their  or  his  hands  or  hand, 
declare  these  presents  to  be  for  the  future  at  an  end,  and  in  every  such  case  the 
covenants  hereinbefore  contained  on  the  part  of  the  creditors,  and  every  other  clause, 
matter  or  thing  herein  contained,  so  far  as  the  same  tend  to  restrain  them  respectively 
from  suing  for,  proving  and  recovering  their  several  debts,  claims  or  demands,  shall 
cease,  determine,  and  be  absolutely  void,  and  they  shall  thenceforth  be  respectively 
at  liberty  to  sue  for  or  go  in  and  be  admitted  to  prove  the  full  amount  of  their  debts, 
claims  and  demands  now  due  and  owing  to  or  claimed  by  them  respectively,  except 
so  far  as  they  may  have  received  the  same  or  any  part  thereof  from  other  sources 
than  under  or  by  virtue  of  these  presents ;  and  in  case  any  dividends  shall  have  been 
previously  made  under  these  presents,  then  the  creditors  who  shall  have  received  the 
same  shall,  without  any  liability  to  refund  the  same  or  any  part  thereof,  account  for 
the  amount  of  all  such  dividends  so  received  by  them  respectively  under  these  presents, 
or  shall  be  considered  to  have  received  the  same  as  and  by  way  of  dividend,  and  shall 
be  permitted  to  prove  or  claim  for  the  balance  only  of  their  debts  under  any  petition, 
insolvency,  or  other  proceedings. 

24th.  Provided  always  and  it  is  hereby  agreed  and  declared,  that  if  and  when 
the  estate  shall  have  been  fully  administered  according  to  the  provisions  hereof  to  the 
satisfaction  of  the  said  inspectors  or  inspector  for  the  time  being,  the  said  inspectors 
or  inspector  for  the  time  being,  or  the  majority  of  them  if  more  than  two,  or  the 
survivors  or  survivor  of  them,  may  certify  the  fact  by  writing  under  their  or  his  hands 
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or  hand,  such  wiitiug  to  be  indorsed  upon  or  to  refer  to  these  presents,  and  thereupon 
and  in  [65]  case  of  such  certificate  being  given  (such  certificate  to  be  conclusive 
evidence  of  the  truth  of  the  matters  to  be  therein  alleged  as  aforesaid),  or  in  case  of 
such  conveyance,  assurance  and  assignment  of  all  the  estate  and  effects  of  the  debtors 
being  required  and  made  by  them  respectively,  as  in  a  previous  article  hereinbefore 
contained,  and  the  same  being  in  like  manner  certified  by  the  inspectors  or  inspector 
for  the  time  being,  then  and  thenceforth  these  presents  shall  (except  only  for  the 
purpose  and  to  the  extent  in  this  present  clause  hereinafter  provided  for,  and  without 
prejudice  to  the  rights  of  creditors  to  or  over  the  property  so  theretofore  conveyed  or 
assigned,  or  to  or  over  any  dividends  or  fund  for  dividends  therein  provided  but  not 
actually  paid  to  creditors,)  operate  and  be  a  release  and  discharge  to  the  said  debtors, 
their  heirs,  executors,  and  administrators  respectively,  or  to  such  one  or  more  of  them 
the  said  debtors  as  shall  in  such  certificate  be  declared  entitled  to  the  benefit  of  this 
present  clause,  as  fully  and  efl"ectually  and  in  like  manner  as  a  certificate  of  conformity 
under  a  petition  for  adjudication  of  bankruptcy  as  aforesaid  would  be,  and  may  be 
pleaded  accordingly  to  all  actions,  suits,  and  proceedings  in  respect  of  any  of  the 
present  debts,  claims,  and  demands  of  all  or  any  of  the  creditors  parties  to  these 
presents,  in  respect  of  which  they  shall  be  entitled  to  receive  such  dividends  as  afore- 
said. Provided  always  and  it  is  hereby  agreed  and  declared,  that  it  shall  be  lawful 
for  the  inspectors  or  inspector  for  the  time  being  at  any  time  or  times,  notwith- 
standing the  entire  estate  of  the  said  debtors  shall  not  have  been  wound  up  or 
administered  under  these  presents  (post,  pp.  81,  87,  95),  to  grant  a  certificate  to  such 
one  or  more  of  the  said  debtors  as  the  said  inspectors  or  inspector  shall  certify  in 
writing  under  their  respective  hands  to  be  entitled  thereto,  and  such  certificate  shall, 
as  regards  such  [66]  particular  debtor  or  debtors,  operate  in  all  respects  as  a  certificate 
of  conformity  under  the  Bankrupt  Law  Consolidation  Act,  1849,  but  shall  not  operate 
as  a  release  or  discharge  to  any  others  or  other  of  the  said  debtors.  Provided  never- 
theless, that  in  case  at  any  time  after  such  conveyance  and  assignment  the  said  debtors 
or  any  of  them  shall  become  or  be  made  or  declared  bankrupt,  and  the  arrangement 
hereby  made,  or  the  property  comprised  in  any  such  conveyance  or  assignment  shall 
thereby  be  in  any  way  prejudiced  or  affected,  then  such  release  and  discharge  as  afore- 
said shall  not  prevent  the  creditors  respectively,  or  their  respective  representatives, 
partner  or  partners,  from  coming  in  under  any  such  bankruptcy,  but  they  shall 
respectively  be  at  liberty  to  prove  for  so  much  of  their  respective  debts  or  claims  as 
may  then  remain  unsatisfied ;  and  so  far,  if  at  all,  as  the  same  may  prejudice  or 
interfere  with  the  rights  or  privileges  of  the  said  creditors  under  such  bankruptcy, 
but  no  further  or  otherwise,  such  release  and  discharge  shall  be  void  and  of  none 
effect. 

25th.  Provided  always,  and  it  is  hereby  agreed  and  declared  between  and  by  the 
parties  to  these  presents,  that  the  receipt  or  receipts  in  writing  of  the  said  inspectors 
or  inspector  for  the  time  being,  or  of  the  said  debtors  or  any  of  them,  with  the  consent 
of  the  said  inspectors  or  inspector  for  the  time  being,  for  any  sum  and  sums  of  money 
payable  to  them  or  any  or  either  of  them,  under  or  by  virtue  of  these  presents, 
shall  be  a  sufficient  and  effectual  discharge  or  discharges  for  the  same  respectively,  or 
for  so  much  thereof  respectively  as  in  such  receipt  or  receipts  respectively  shall  be 
expressed  or  acknowledged  to  be  received.  And  that  the  person  or  persons  to 
whom  the  same  shall  be  given,  his,  her  or  their  heirs,  executors,  administrators 
or  assigns,  partners  or  partner,  shall  not  afterwards  be  answei-able  or  accountable 
for  any  loss,  misapplication  or  nonapplication,  or  be  in  anywise  obliged  or  concerned 
to  [67]  see  to  the  application  of  the  money  therein  mentioned  or  acknowledged  to 
be  received. 

26th.  That  in  case  any  or  either  of  the  said  inspectors  parties  hereto  of  the 
second  part,  or  any  future  inspector  or  inspectors  to  be  appointed  as  hereinafter 
mentioned,  shall  renounce  or  resign  the  oflace  (which  each  or  any  shall  be  at  liberty 
to  do  at  any  time,  by  writing  addressed  to  the  other  inspectors  or  inspector  for  the 
time  being,  and  delivered  to  some  or  one  of  them,  or  if  there  be  no  other  inspector 
for  the  time  being,  addressed  and  delivered  to  any  one  creditor  for  the  sum  of  5001. 
or  upwards,  or  shall  depart  this  life,  or  permanently  go  abroad,  or  become  incapable  to 
act  in  the  execution  of  these  presents,  or  in  case  it  shall  at  any  time  be  deemed 
desirable  to  appoint  any  additional  inspector  or  inspectors,  one  or  more  inspector  or 
inspectors  in  the  place  and  stead  of  the  inspector  or  inspectors  who  should  renounce  or 
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resign,  or  depart  this  life,  or  permanently  go  abroad,  or  become  incapable  as  aforesaid, 
or  by  way  of  additional  inspector  or  inspectors,  sh^ll  and  may  be  appointed  by  the 
inspectors  or  inspector  for  the  time  being,  or  the  executors  or  administrators  of 
the  last  of  such  remaining  inspectors,  or  by  a  majority  in  value  of  the  creditors ; 
and  in  every  such  case  all  such  (if  any)  estate  and  effects  as  may  then  have  been 
assigned  to  and  vested  in  the  said  inspectors  or  inspector  for  the  time  being,  under 
the  provisions  hereinbefore  contained,  shall  be  conveyed,  assigned  and  transferred  so 
and  in  such  manner  that  the  same  may  be  legally  and  effectually  vested  in  such  new 
inspector  or  inspectors  jointly  with  the  surviving  or  continuing  inspector  or  inspectors, 
if  any,  or  otherwise  solely,  as  the  case  may  require,  and  all  the  powers  and  authorities 
herein  conferred  on  the  inspectors,  parties  hereto  of  the  second  part,  shall  by  virtue  of 
such  appointment,  be  vested  in  and  may  be  exercised  by  such  newly  appointed 
inspector  [68]  or  inspectors,  together  with  the  continuing  inspector  or  inspectors,  if 
any,  as  amply  as  the  inspectors,  parties  hereto  of  the  second  part,  are  hereby  em- 
powered to  do ;  and  the  like  powers  as  are  hereinbefore  contained  for  appointing  a  new 
inspector  or  inspectors  shall  extend  to  the  case  of  the  renunciation,  resignation,  death, 
going  abroad  as  aforesaid,  or  incapacity  of  any  future  inspectors  or  inspector,  and  it 
shall  be  competent  to  appoint  more  than  one  inspector,  although  there  may  be  only 
one  vacancy.  Provided,  that  in  the  meantime  and  until  such  new  appointment,  the 
surviving  or  continuing  or  incompetent  inspector  or  inspectors,  or  the  executors  or 
administrators  of  the  last  surviving  or  continuing  inspector,  shall  have  full  power  to 
direct  and  manage  the  execution  of  these  presents  as  amply  as  the  said  inspectors 
parties  hereto  of  the  second  part,  and  a  retiring  inspector  shall  have  full  power  to 
appoint  any  inspector  or  inspectors  in  his  place  or  stead. 

27th.  That  each  of  the  inspectors,  parties  hereto  of  the  second  part,  or  hereafter  to 
be  appointed  under  these  presents,  and  the  said  debtors  respectively,  shall  be  charged 
and  chargeable  only  for  such  monies  as  they  shall  respectively  actually  receive,  notwith- 
standing his  or  their  joining  in  any  receipt  or  discharge  for  money,  either  for  conformity 
or  for  the  satisfaction  of  the  party  paying  the  same ;  and  one  shall  not  be  answerable 
for  the  other  or  others,  but  each  only  for  his  own  acts  and  defaults,  nor  shall  they  or 
any  of  them  be  answerable  for  any  banker,  broker,  agent  or  accountant,  clerk, 
attorney,  solicitor,  or  other  person  who  may  be  entrusted  or  employed  in  the  premises 
in  conformity  with  these  presents ;  nor  shall  they,  or  any  of  them,  be  answerable  for 
any  error  in  law  or  fact,  or  for  any  loss  which  may  happen  to  the  estate,  unless  such 
error  or  loss  shall  happen  by  or  through  his  or  their  own  wilful  default.  And  they 
and  every  of  them  shall,  out  of  any  money  to  arise  from  the  [69]  said  estate  or  effects, 
pay,  reimburse,  and  indemnify  the  said  inspectors  or  inspector  for  the  time  being 
from  all  damages,  costs,  charges  and  expences  which  they  or  any  of  them  have 
incurred  and  may  incur  in  respect  of  the  arrangement  hereby  made,  or  otherwise  in 
respect  of  these  presents,  or  in  relation  thereto  or  to  the  said  estate.  And  in  all  cases 
the  said  debtors  shall  be  indemnified  and  excused  as  to  all  acts,  deeds,  matters  and 
things  done  hereunder  by  the  direction  or  with  the  consent  of  the  said  inspectors  or 
inspector  for  the  time  being.  And  the  said  inspectors  or  inspector  for  the  time  being 
may  authorize  the  said  debtors  or  any  of  them  to  retain,  and  may  pay  to  them  or  any 
of  them  all  costs,  charges  and  expences  they  or  he  may  incur  by  their  or  his  acting  in 
pursuance  of  the  present  arrangement. 

28th.  Provided  always,  and  it  is  hereby  declared  and  agreed,  that  in  case,  at 
the  expiration  of  three  calendar  months  from  the  date  hereof,  there  shall  be  any  single 
creditor  or  firm  whose  unsecured  debt  shall  amount  to  the  sum  of  501.  or  upwards,  or 
any  two  creditors  or  firms  whose  unsecured  debts  shall  amount  to  the  sum  of  701.  or 
upwards,  or  any  number  of  creditors  the  unsecured  debts  to  whom  shall  in  the 
aggregate  amount  to  1001.  or  upwards,  who  shall  not  have  executed  or  acceded  to 
these  presents,  then  it  shall  be  lawful  for,  but  not  imperative  upon,  the  inspector  or 
inspectors  for  the  time  being,- by  writing  under  their  or  his  hands  or  hand,  to  be 
signed  within  one  calendar  month  thereafter,  and  to  be  indorsed  on  these  presents, 
to  declare  void  these  presents  and  the  covenants  and  matters  herein  contained,  and 
thereupon  the  same  shall  be  wholly  void,  except  as  to  all  acts,  proceedings,  convey- 
ances, assignments,  assurances,  matters  and  things  then  done  under  and  by  virtue  of 
these  presents  (post,  pp.  81,  87,  95),  and  save  as  to  expences,  [70]  compensation  and 
indemnities  herein  provided  for,  yet  so  nevertheless  that  it  shall  be  lawful  for  the 
then  inspectors  or  inspector  for  the  time  being  to  have  and  retain  out  of  the  said 
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estate  the  sum  of  5001.  for  the  space  of  six  calendar  months  as  a  fund  for  their  or  his 
indemnity  against  any  losses,  costs,  charges  or  expenses  then  incurred  by  them  in 
relation  to  these  presents,  but  with  the  obligation  at  the  end  of  such  period  to  pay 
the  same,  or  the  balance,  if  any,  then  remaining  in  their  or  his  hands  or  hand,  to  the 
person  or  persons  then  entitled  to  receive  the  same  (see  pp.  81,  94). 

29th.  That  the  said  debtors,  or  either  of  them,  may  at  any  time  hereafter  engage 
or  carry  on  any  employment  or  business  on  their  or  his  own  account,  so  far  as  may 
be  consistent  with  their  or  his  aiding  and  assisting  in  getting  in  and  winding  up  the 
said  estate  as  aforesaid,  and  with  their  and  his  performance  of  the  several  covenants 
herein  contained ;  nevertheless  they  shall  from  time  to  time,  and  at  all  times,  whether 
before  or  after  such  certificate  or  satisfaction  shall  have  been  signed  as  aforesaid,  give 
all  such  information  of  or  relating  to  the  estate  as  may  be  in  their  power,  and  render 
all  reasonable  assistance  in  the  collection,  recovery  and  winding  up  of  the  said  estate 
under  the  provisions  hereof. 

30th.  That  the  said  debtors  shall  and  will  at  all  times  do  and  join  in  doing  all 
acts  and  matters  necessary  or  reasonable  to  be  required  for  enabling  the  inspectors  or 
inspector  for  the  time  being  to  execute  the  several  powers  in  them  hereby  reposed, 
and  shall  and  will  ratify  and  confirm  all  such  acts  and  matters  in  carrying  out  these 
presents  as  they  shall  reasonably  do,  and  shall  and  will  at  the  request  of  the  said 
inspector  or  inspectors  for  the  time  being  devote  all  such  time  and  attention  as  may 
be  neces-[71]-sary  in  and  about  collecting  and  getting  in  and  winding  up  the  said 
estate,  or  otherwise  in  and  about  effectuating  the  objects  and  purposes  of  these 
presents  or  any  part  thereof,  and  shall  not  interfere  or  act  in  the  winding  up  of  the 
said  business,  or  in  any  other  vva}'  connected  with  the  said  estate,  or  the  affairs  thereof, 
except  so  far  as  they  or  either  of  them  may  be  required  by  the  said  inspectors  or 
inspector  for  the  time  being  so  to  interfere  or  act. 

31st.  And  the  said  debtors  do  hereby,  and  each  of  them  doth  hereby  constitute 
and  appoint  the  said  inspectors,  parties  hereto  of  the  second  part,  and  the  other 
inspectors  and  inspector  for  the  time  being  of  these  presents,  the  attornies  and 
attorney  of  them  the  said  debtors,  and  each  of  them,  and  the  survivors  and  survivor 
of  them,  their  and  his  executors  and  administrators,  for  them  and  each  of  them  the 
said  debtors,  and  in  their  and  his  names,  to  claim,  demand,  sue  for,  recover  and 
receive  and  take  possession  of  all  goods,  chattels  and  effects,  account  books,  monies, 
negociable  or  other  instruments  or  securities,  being  parts  of  their  estate,  and  being 
either  in  this  realm  or  abroad,  and  to  give  receipts  and  acquittances  for  the  same,  and 
to  indorse  and  transfer  all  bills  of  exchange,  promissory  notes  or  other  securities,  and 
bills  of  lading  and  other  instruments  relating  to  or  respecting  the  ownership  of  any 
of  the  said  property,  and  to  appoint  delegates  or  substitutes  for  all  or  any  of  the 
purposes  aforesaid,  and  to  do  all  or  any  of  the  said  acts,  and  to  execute  and  grant 
powers  of  attorney  and  authorities  to  any  person  or  persons  in  any  counties  or  places 
wheresoever  to  do  or  perform  any  such  acts  or  matters  as  aforesaid,  or  to  collect  or 
get  in  any  of  the  said  estate ;  and  that  they  the  said  debtors  respectively,  their 
executors  or  administrators,  shall  ratify  and  confirm  all  acts  and  matters  to  be  done 
under  the  authority  herein  con-[72]-tained,  and  shall  and  will  on  request  from  time 
to  time  execute  all  such  further  or  other  powers  to  the  said  inspectors  or  inspector 
for  the  time  being,  or  to  any  delegate  or  substitute,  for  all  or  any  of  the  purposes 
aforesaid,  as  they  shall  be  requested  to  execute ;  and  shall  not  nor  will  at  any  time 
revoke  the  powers  and  authorities  herein  contained,  or  the  powers  and  authorities  so 
to  be  executed  as  aforesaid  :  Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  hereto  of  the  first  and  second  parts,  that  in  case  at  any 
time  whilst  these  presents  shall  be  in  force  the  said  parties  hereto  of  the  second  part, 
or  the  inspectors  or  inspector  for  the  time  being,  shall  be  of  opiniori  that  the  said 
estate  or  the  remaining  part  thereof  ought  to  be  administered  in  bankruptcy,  then 
and  in  such  case  it  shall  be  lawful  for  the  said  parties  hereto  of  the  second  part,  or  the 
inspectors  or  inspector  for  the  time  being,  and  they  and  he  are  hereby  authorized  by 
the  said  debtors  respectively  forthwith  to  cause  thesaid  debtors  to  be  made  bankrupts, 
and  thereupon  the  said  debtors  shall,  at  the  request  of  the  said  parties  hereto  of  the 
said  second  part,  or  the  inspectors  or  inspector  for  the  time  being,  sign  declarations 
of  insolvency  in  the  form  provided  by  the  Bankrupt  Law  Consolidation  Act,  1849, 
and  cause  such  declaration  of  insolvency  to  be  filed  in  the  proper  office  in  that  behalf, 
in  pursuance  of  the  bankrupt  law  now  or  then  to  be  in  force ;  and  thenceforth  these 
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presents,  so  far  as  the  same  prevent  or  restrain  the  said  creditors  from  taking  pro- 
ceedings, shall  be  of  no  avail,  and  the  property  not  previously  administered  shall  be 
distributed  in  bankruptcy.  And  it  is  hereby  declared  and  agreed  by  and  between  all 
parties  hereto,  that  these  presents  are  intended  to  be,  and  shall  so  far  as  the  same  by 
law  may  be,  a  deed  of  arrangement  within  the  provisions  of  the  Bankrupt  Law  [73] 
Consolidation  Act,  1849,  with  respect  to  arrangements  by  deed,  and  as  such  obligatory 
on  all  present  creditors  of  the  said  debtors,  but  in  case  the  same  for  any  reason  cannot 
so  operate,  nevertheless  the  same,  subject  to  the  provisions  hereof  in  that  behalf,  shall 
be  binding  on  all  creditors  executing,  or  acceding  to  the  same.  And  that  it  shall  be 
lawful  for  the  inspectors  or  inspector  for  the  time  being,  at  the  expence  of  the  estate, 
to  take  and  defend  all  such  actions,  suits  and  other  proceedings  as  they  may  think  fit 
for  the  purpose  of  giving  effect  to  these  presents  and  establishing  the  validity  thereof, 
and  supporting  the  same  as  such  deed  of  arrangement,  and  in  defence  of  the  said 
debtors,  or  any  of  them,  at  the  suit  of  any  of  the  creditors  of  the  said  firm  who  may 
take  proceedings  against  them  or  him  in  respect  of  debts  due  from,  or  claims  against 
the  said  debtors,  or  any  of  them,  and  refuse  to  be  bound  by  these  presents.  And 
also  at  the  like  expence  to  present  and  prosecute,  or  permit  the  said  debtors  to  present 
and  prosecute  such  petition  and  other  proceedings  for  the  purpose  of  procuring  such 
order  or  certificate  under  the  Bankrupt  Law  Consolidation  Act,  1849,  as  the  inspectors 
or  inspector  for  the  time  being  may  think  fit.  [Here  followed  a  covenant  by  one  of 
the  debtors  to  set  aside  a  portion  of  his  future  income,  and  a  covenant  by  another  of 
the  debtors  to  procure  and  deliver  up  a  certain  bill  of  exchange,  for  the  benefit  of 
the  creditors.]     In  witness,  &c. 

The  deed  appeared  to  have  been  executed  by  the  debtors,  the  inspectors,  and  by 
various  persons  purporting  to  be  creditors  of  the  defendants.  The  execution  by  the 
creditors  was  in  the  following  form : — 

Seal.         Amount  of  Debts.  Witnesses. 

I   /- — X   I 
John  Halliday  for  t  /^   ^A  |     ^^^^    ^  ^^        ^^  j  Crossfield. 
self  and  partner.     \y    ^J 

The  defendants,  the  inspectors,  and  several  creditors  [74]  executed  the  deed  ou 
the  day  of  its  date.  In  order  to  prove  that  the  deed  had  been  executed  by  6-7ths  in 
number  and  value  of  the  creditors  whose  debts  amounted  to  101.  and  upwards,  a 
certificate  of  the  inspectors,  filed  with  the  registrar  of  the  Court  of  Bankruptcy,  in 
conformity  with  the  226th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
with  an  account  and  aSidavit  of  the  defendants  appended  thereto  in  conformity  with 
the  227th  section,  was  produced  from  the  Court  of  Bankruptcy.  The  account  pro- 
duced included  the  debts  and  names  of  the  creditors  mentioned  in  the  schedule  to 
the  deed.  The  documents  had  been  filed  in  January,  1857,  the  action  having  been 
brought  in  May,  1857.  The  defendants'  solicitor  then  proved  that  the  deed  was,  in 
the  month  of  April,  in  the  same  state  as  to  the  execution  thereof  by  the  several  parties 
as  when  produced  at  the  trial,  except  as  regarded  two  creditors  who  appeared  to  have 
executed  it  since,  and  whose  debts  amounted  to  951.  Excluding  these  two  creditors, 
6-7ths  in  number  and  value  of  the  creditors  appeared  to  have  executed  the  deed. 

The  plaintiff^s'  counsel  objected,  first,  that  there  was  no  evidence  of  the  due  execu- 
tion of  the  deed  by  the  requisite  number  of  the  creditors  of  the  defendants :  and 
secondly,  that  assuming  the  execution  of  the  deed  by  the  requisite  number  of  the 
creditors  to  have  been  sufficiently  proved,  the  deed  was  not,  upon  the  face  of  it,  a 
valid  deed  under  the  224th  and  225th  sections  of  the  Bankrupt  Law  Consolidation 
Act,  1849.  The  learned  Judge  directed  a  verdict  for  the  defendants,  reserving  to  the 
plaintifts  leave  to  move  to  enter  a  verdict  for  them. 

Knowles,  in  last  Michaelmas  Term,  obtained  a  rule  Nisi  to  enter  a  verdict  for  the 
plaintiffs,  pursuant  to  the  leave  reserved  or  for  a  new  trial. 

[75]  Hugh  Hill,  Bovill,  Mellish  and  Honyman  now  shewed  cause.  First,  there 
was  evidence  that  the  deed  was  signed  by  creditors  sufficient  in  number  and  value. 
(The  Court  intimated  an  opinion  that  they  were  satisfied  on  that  point.)  Secondly, 
it  is  objected  that  the  deed  is  not,  upon  the  face  of  it,  a  valid  deed  of  arrangement 
under  the  224th  and  228th  sections  of  the  Bankrupt  Law  Consolidation  Act,  1849, 

Ex.  Div.  XIII.— 13* 
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because  it  does  not  piovide  for  the  distribution  of  the  debtors'  estate  as  under  a 
bankruptcy,  nor  amongst  all  their  creditors.  No  doubt  the  estate  must  be  distributed 
as  in  bankruptcy  ;  but  it  is  not  necessary  that,  in  collecting  the  assets,  the  precise 
rule  in  bankruptcy  should  be  followed.  The  legislature,  in  the  •228th  section,  describes 
in  very  general  terms  the  nature  of  the  deed  of  arrangement.  In  order,  therefore, 
to  ascertain  the  intention  of  the  legislature,  it  is  necessary  to  consider  the  object  of 
the  enactment,  and  the  grievance  intended  to  be  remedied  by  it.  Before  the  Bank- 
rupt Law  Consolidation  Act,  1849,  means  were  adopted  for  distributing  the  assets 
of  an  insolvent  trader  amongst  his  creditors  without  resorting  to  bankruptcy.  Two 
modes  in  general  prevailed,  viz.,  an  assignment  of  all  the  debtors'  estate  and  effects, 
in  trust  for  the  benefit  of  his  creditors,  and  a  winding  up  of  his  affairs  under  a  deed 
of  inspection,  in  which  large  powers  were  given  to  the  inspectors.  The  latter  was 
more  popular,  because  under  it  a  greater  amount  of  assets  was  obtained,  since  the 
debtor  could  realize  them  better  than  another  person.  It  was  competent,  however, 
for  two  or  three  creditors  to  a  small  amount  to  defeat  the  arrangement.  The  legis- 
lature intended  to  remedy  that  evil  by  providing  that  a  deed  of  arrangement,  signed 
by  6-7ths  in  number  and  value  of  those  creditors  whose  debts  amounted  to  101., 
should  be  binding  on  all  creditors  who  had  not  signed.  The  term  "inspector,"  in 
the  226th  section,  means  an  inspector  having  the  usual  and  ordinary  powers  which 
[76]  were  found  so  beneficial  to  creditors.  It  is  true  that  this  deed  purports  to  be 
made  with  those  creditors  only  who  execute  it,  but  its  object  is  to  provide  for  the 
entire  distribution  of  the  debtor's  estate  amongst  all  the  creditors.  Therefore, 
assuming  that  the  dictum  of  Parke,  B.,  in  Larpent  v.  Bibby  (5  H.  L.  Cas  481),  is  law, 
this  case  is  distinguishable.  If  uny  of  the  provisions  in  the  deed  admit  of  two 
interpretations,  that  construction  must  be  put  upon  them  which  will  effectuate  the 
intention  of  the  parties. 

The  first  objection  to  the  deed  is,  that  it  does  not  contain  any  express  assignment 
of  the  property  of  the  debtors,  but  only  a  covenant  to  assign  when  required  by  the 
inspectors.  A  simple  deed,  by  which  debtors  are  allowed  to  wind  up  their  affairs  for 
the  benefit  of  all  the  creditors,  may  be  a  good  deed  of  arrangement  under  the  224th 
section,  without  any  assignment.  In  Macnaught  v.  Russell  (1  H.  &  N.  611)  the  deed 
was  a  deed  of  inspection  merely ;  and  the  greater  part  of  the  deeds  by  which  estates 
have  been  wound  up  under  this  clause  have  been  so.  A  deed  is  not  necessary ;  the 
224th  section  speaks  of  a  "  memorandum  of  arrangement "  as  distinct  from  a  deed. 
The  226th  section  empowers  "the  trustee  or  inspector  under  any  such  deed  or 
memorandum  of  arrangement,  or  if  there  shall  be  no  such  trustee  or  inspector," 
then  two  creditors,  to  certify.  The  object  is,  that  the  parties  should  be  left  as  free  as 
possible  to  make  their  own  arrangements  for  realizing  the  amount  of  the  estate  for 
the  benefit  of  the  creditors.  There  are  great  objections  to  a  deed  of  assignment. 
The  execution  of  it  would  be  an  act  of  bankruptcy,  which  would  enable  creditors 
who  had  not  assented  to  it,  at  once  and  against  the  will  of  the  general  body  of 
creditors,  to  make  the  debtor  a  bankrupt.  In  the  present  case,  an  absolute  [77] 
control  over  the  debtors  and  their  estate  is  vested  in  the  inspectors.  It  is  provided 
by  section  30  (see  p.  71),  that  the  debtors  "shall  not  interfere  or  act  in  the  winding 
up  of  the  said  business,  or  in  any  other  way  connected  with  the  said  estate  or  the 
affairs  thereof,  except  so  far  as  they  or  either  of  them  may  be  required  by  the 
inspectors  or  inspector  for  the  time  being,  so  to  interfere  or  act."  By  section  21 
(see  p.  62),  if  the  inspectors  require  it,  the  debtors  are  to  convey  and  assign  all  their 
estate  to  the  inspectors,  or  to  such  person  as  they  may  direct.  The  deed  does  not 
contemplate  the  carrying  on  the  business,  but  only  the  winding  up  of  the  estate.  By 
the  224th  section,  the  deed  must  provide  for  "the  distribution,  inspection,  conduct, 
management  and  mode  of  winding  up  of  the  estate : "  no  mention  is  made  of  an  assign- 
ment. This  deed  complies  with  all  the  requisites  of  the  statute.  In  Tetley  v.  Taylor 
(1  E.  &  B.  521)  there  was  no  assignment.  [Watson,  B.  That  was  the  case  of  a 
composition  deed.]  In  Cooper  v.  Thornton  (1  E.  &  B.  544)  the  whole  of  the  debtor's 
estate  was  conveyed  to  trustees,  but  they  were  empowered  to  give  back  to  the  debtor 
effects  to  the  value  of  201.  In  Ex  parte  IVilkes  (5  De  Gex,  M'N.  &  G.  418)  there  was 
no  assignment  of  the  debtor's  property.  The  deed  in  this  case  is  similar  to  that  in 
Macnaught  v.  Russell  (1  H.  &  N.  611).' 

Secondly,  it  is  said  that  by  the  6th  clause  (see  p.  42)  provision  is  made  for  the 
payment   of  costs  incurred  prior  to   the   execution  of  the  deed.     But  that  clause,^ 
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which  is  A  covenant  by  the  debtors  that  they  will  aid  in  dividing  the  estate,  must 
be  read  Jis  referring  to  the  9th  rule  (see  p.  51),  in  which  these  general  words  do 
not  occur.  The  costs  provided  for  by  that  rule  are  simply  those  relating  to  or 
incidental  to  the  [78]  arrangement.  Some  preliminary  expences  must  of  necessity 
be  incurred.  The  usual  course  of  proceeding  is,  in  the  first  place,  to  call  the  creditors 
together  and  present  to  them  a  statement  of  the  debtor's  assets  and  liabilities,  prepared 
by  an  accountant.  The  creditors  then  determine  whether  the  estate  shall  be  wound 
up  under  a  deed  of  inspection.  How  are  those  expences  to  be  paid  1  The  accountant 
would  not  prepare  the  balance  sheet  upon  the  terms  of  being  paid  out  of  any  assets 
which  might  be  realised.  Therefore  some  provision  must  be  made  for  payment  of 
expences  incurred  prior  to  the  execution  of  the  deed.  These  expences  would  be 
allowed  in  bankruptcy,  and,  even  if  they  would  not,  they  ought  to  be  allowed  under 
a  deed  of  inspection,  since  by  that  means  the  creditors  gain  an  advantage  in  winding 
up  the  estate  at  less  cost. 

Thirdly,  it  is  said  that  though  the  deed  bears  date  on  the  16th  of  December, 
the  money  arising  from  the  estate  is  to  be  divided  amongst  those  persons  who  would 
have  been  creditors  under  an  adjudication  of  bankruptcy  on  the  12th  of  November 
(see  clause  6,  p.  42),  and  therefore  that  the  deed  does  not  provide  for  a  distribu- 
tion amongst  all  the  creditors.  A  similar  objection  was  made  unsuccessfully  in 
Macnaught  v.  Russell  (1  H.  &  N.  611).  Here  there  was  no  evidence  that  there  were 
any  creditors  who  became  such  between  the  12th  of  November  and  the  16th  of 
December ;  if  there  had  been  it  was  for  the  plaintiffs,  who  would  avoid  the  deed,  to 
have  proved  it.  In  the  case  of  Macnaught  v.  Russell  there  was  an  averment  that  no 
person  became  a  creditor  after  the  execution  of  the  deed  :  here  there  is  an  averment 
that  everything  has  happened  necessary  to  give  validity  to  the  deed  as  a  deed  of  arrange- 
ment.    (The  Court  intimated  an  opinion  that  they  need  not  further  argue  this  point.) 

[79]  Fourthly,  it  is  contended  that,  by  the  second  rule  (see  p.  47),  the  inspectors 
have  power  to  direct  and  authorize  the  debtors  to  carry  on  or  conduct  for  the  purpose 
of  winding  up,  and  to  wind  up  the  business,  and  for  that  purpose  to  employ  them 
and  pay  them  for  their  services,  and  that  this  invalidates  the  deed.  [Martin,  B. 
There  is  another  section  which  provides  for  subsistence  money.]  It  is  constantly  the 
practice  in  bankruptcy  for  the  assignee  to  employ  the  bankrupt.  [Watson,  B.  When 
a  bankrupt  gives  his  services  in  making  up  the  books,  an  allowance  is  usually  made  to 
him  for  the  work.  Channell,  B.  The  official  assignee  reports  the  assistance  which  he 
has  received,  and  the  Commissioner  makes  an  order  for  the  allowance.]  Such  an 
allowance  is  expressly  sanctioned  by  the  160th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  and  orders  for  it  are  sometimes  made,  notwithstanding  the  opposition  of 
creditors.  The  objection  here  is,  that  the  inspectors  and  not  the  creditors  are  the 
persons  who  are  to  make  the  allowance;  but  inspectors  must  have  a  power  to  employ 
and  pay  persons,  to  enable  them  to  execute  the  trust  reposed  in  them.  It  could  never 
have  been  intended  that  a  deed  of  arrangement  should  be  invalidated  by  a  provision 
which  is  necessary  for  carrying  it  into  effect. 

Fifthly,  it  is  objected  that  by  rule  4  (see  p.  48)  the  inspectors  are  empowered  to 
advance  money  for  any  operation  they  please,  and  that  therefore  the  deed  is  not  within 
the  228th  section.  But  there  is  no  power  to  carry  on  trade  except  for  the  purpose 
of  winding  up  the  estate.  By  the  150th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  "  the  assignees  may,  with  the  approbation  of  the  Court,  appoint  the  bank- 
rupt himself  to  superintend  the  management  of  the  estate,  or  to  cany  on  the  trade 
[80]  for  the  behoof  of  the  creditoi-s,  and  in  all  or  any  other  respects  they  may  think 
tit  to  aid  them  in  administering  the  bankrupt's  estate  and  effects."  If  goods  which  had 
been  ordered  by  the  debtors  were  subject  to  the  charge  of  freight,  and  could  not  be 
got  without  payment  of  it,  or  if  money  were  required  to  put  goods  into  a  marketable 
condition,  advances  would  be  justitiable.  The  advances  are  to  be  "in  furtherance  of 
the  objects  contemplated  in  and  by  those  presents,  or  any  of  them  ;"  that  is,  the 
winding  up  of  the  estate,  and  "on  account  of  any  mercantile  or  other  operations  which 
shall  have  been  undertaken  by  the  said  debtors  or  either  of  them."  Advances  for 
future  operations  are  not  contemplated.  Suppose  the  debtors  had  been  iron-masters 
or  tailors,  it  would  surely  have  been  proper  to  authorize  the  inspectors  to  work  up  the 
stock.  The  194th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  enables  the 
Court  to  make  allowance  to  the  bankrupt  for  the  support  of  himself  and  his  family, 
and  the  sanction  of  the  creditors  is  not  required. 
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Sixthly,  it  is  objected  that  the  19th  rule  (see  p.  60)  provides,  (amongst  other  things) 
that  in  case  any  dividends  shall  be  made  before  all  the  creditors  shall  have  executed, 
the  inspectors  shall  be  at  liberty,  if  they  shall  think  fit,  to  direct  the  retention  of  a 
sufficient  sum  or  sums  for  the  purpose  of  paying  dividends  to  those  creditors  who 
shall  not  have  executed  or  acceded  to  the  deed.  That,  however,  is  in  accordance  with 
the  ordinary  course  and  practice  in  bankruptcy,  where,  if  the  assignees  think  fit,  they 
may  retain  money  to  meet  future  expected  proofs.  The  Commissioner  may  direct 
money  to  be  retained  for  such  purposes,  or  he  may  direct  the  distribution  of  the  whole 
estate  got  in.  If  the  inspectors  improperly  exercise  [81]  the  discretion  reposed  in 
them  by  this  rule,  the  parties  aggrieved  have  a  remedy  by  applying  to  the  Court  of 
Bankruptcy  under  the  229th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849. 
[Watson,  B.  It  is  clear  that  under  the  deed  all  the  creditors  are  entitled  to  a 
dividend.] 

Seventhly,  there  is  a  proviso  in  the  24th  rule  (see  p.  65)  which  empowers  the 
inspectors,  notwithstanding  the  entire  estate  of  the  debtors  shall  not  have  been  wound 
up,  to  grant  a  certificate  to  such  one  or  more  of  the  debtors  as  the  inspectors  shall 
certify  to  be  entitled  thereto,  and  such  certificate  is  to  operate  as  a  certificate  of  con- 
formity under  the  Bankrupt  Law  Consolidation  Act.  This  is  said  to  be  a  power  not 
contemplated  by  the  224th  section.  But  the  deed  or  memorandum  of  arrangement  is 
to  be  "  touching  such  trader's  liabilities  and  his  release  therefrom." 

Eighthly,  the  inspectors,  by  the  28th  rule  (see  p.  69),  have  power  to  declare  the 
deed  void,  except  as  to  matters  done  under  it.  If  the  deed  is  declared  void,  the 
release  which  is  founded  upon  it  will  also  be  of  no  efiect.  By  the  .31st  rule  (see  p.  72), 
the  debtors  are  to  facilitate  operations  in  bankruptcy  by  signing  declarations  of 
insolvency,  if  called  upon  to  do  so.  The  power  under  the  28th  rule  to  avoid  the 
deed  cannot  be  exercised  until  after  the  expiration  of  three  months  from  its  date,  but 
within  one  month  thereafter ;  and  the  practical  effect  of  that  power  is  to  secure  an 
equal  division  of  the  debtor's  estate  amongst  all  his  creditors.  If  the  deed  did  not 
contain  such  a  powxr,  one  creditor  might  claim  his  debt  in  full,  and  refuse  to  execute 
the  deed  unless  he  was  paid,  to  the  prejudice  of  creditors  who  had  executed  the  deed. 
The  exercise  of  the  power  is  similar  to  annulling  a  fiat  in  bankruptcy ;  Smallcombe  v. 
Olivier  (13  M.  &  W.  77). 

[82]  Ninthly,  it  is  objected  that  part  of  the  28th  (see  p.  70)  rule  which  empowers 
the  trustees  to  retain  5001.  out  of  the  estate  as  a  fund  for  their  indemnity,  prevents 
this  from  being  a  deed  for  the  distribution  of  all  the  debtor's  estate.  But  this  is  only 
an  ordinary  mode  of  indemnifying  the  inspectors. 

Kuowles  and  Quain,  in  support  of  the  rule.  First,  there  was  no  evidence  of  the 
signature  of  the  deed  by  6-7ths  in  number  and  value  of  the  creditors.  The  226th 
section  provides,  "  That  when  the  trustee  or  inspector  under  any  such  deed  of  arrange- 
ment, &c.,  shall  be  satisfied  that  6-7ths  in  number  and  value  of  the  creditors,  whose 
debts  amount  to  101.  and  upwards,  have  signed  such  deed  or  memorandum,  it  shall  be 
lawful  for  such  trustee  or  inspector,  &c.,  to  certify  the  same  to  the  Court  in  writing, 
and  such  certificate  shall  be  filed  with  the  registrar  of  the  Court,  and  shall  thereupon 
be  prima  facie  evidence  in  all  Courts  of  law  and  equity  that  such  deed  or  memorandum 
of  arrangement  has  been  so  signed."  This  certificate  is  not  evidence  under  these  pleas 
here  pleaded,  because  it  was  not  filed  until  after  the  commencement  of  the  action.  The 
defendants  should  have  pleaded  in  bar  of  the  further  maintenance  of  the  action.  Then, 
was  the  evidence  of  the  defendants'  attorney,  who  is  not  the  attesting  witness,  sufficient 
to  prove  the  signatures  *?  If  the  plaintifl's  resort  to  that  mode  of  proof,  they  must 
prove  that  the  signatures  were  written  by  the  parties.  The  deed  must  either  be 
proved  in  the  statutory  form,  or  in  the  regular  way,  by  evidence  of  its  execution. 
[Pollock,  C.  B.  The  etlect  of  the  226th  section  is  to  render  the  document  prima  facie 
evidence  of  what  it  purports  to  be.  The  production  of  the  certificate  proves  that  the 
requisite  number  of  signatures  were  appended  at  the  time  it  was  given.  Then  there 
is  the  evidence  of  a  person  who  [83]  has  had  the  custody  of  the  deed,  and  who  says 
that,  with  one  exception,  it  is  in  precisely  the  same  condition  as  it  was  two  months 
ago  :  coupling  that  with  the  certificate,  there  is  evidence  for  the  jury  of  the  due  execu- 
tion of  the  deed.] 

Secondly,  the  deed  is  delusive,  and  does  not  provide  any  effectual  security  for  the 
creditors :  it  is  therefore  void.  In  the  cases  hitherto  before  the  Courts,  with  respect 
to  the  validity  of  a  deed,  under  the  224th  section,  to  bind  non-executing  creditors, 
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two  points  have  been  chiefly  considered,  viz.,  that  the  deed  must  provide  for  the 
distribution  of  the  whole  estate,  and  amongst  all  the  creditors.  It  is  said  that  a  deed 
which  complies  with  those  requirements  is  sufficient,  however  unsatisfactory  it  may 
be  to  the  non-signing  creditors.  Before  the  statute  a  deed  of  inspectorship,  or  letter 
of  licence,  did  not  affect  the  rights  of  third  parties.  A  deed  of  assignment  had  that 
effect  collaterally,  because  it  deprived  the  non-executing  creditors  of  the  fund  to 
which  they  might  otherwise  have  looked.  The  validity  of  such  deeds  was  sometimes 
discussed  before  the  statute  as  in  Pickstoek  v.  Lyster  (.3  M.  &  Sel.  371).  In  Oweny. 
Body  (5  A.  &  E.  28),  an  assignment  to  trustees  for  the  benefit  of  all  creditors  who 
might  execute  the  deed,  which  authorized  the  trustees  to  carry  on  the  debtors'  trade, 
and  contained  such  terras  that  the  creditors  subscribing  would  have  become  partners 
in  the  business,  was  held  not  to  be  valid  as  against  creditors  who  did  not  execute  it. 
That  case  is  recognised  in  Hickman  v.  Cax  (18  C.  B.  617).  Coates  v.  Williams  (7  P]xch. 
205),  and  Janes  v.  Whitbread  (11  C.  B.  406)  shews  that  before  this  statute  the  whole 
deed  must  have  been  considered  by  the  Court.  [Martin,  B.  Do  you  contend  that 
the  Court  must  go  through  the  deed  and  decide  what  is  reasonable  between  the 
debtors  and  their  creditors?  Where  is  any  authority  [84]  given  to  the  Court  to  set 
aside  a  deed  providing  for  the  distribution  of  the  whole  estate  amongst  all  the  creditors 
and  assented  to  by  6-7ths  of  the  creditors]]  The  Court  must  see  that  the  deed  gives 
reasonable  security  to  the  dissentient  creditors  who  ai-e  to  be  bound  by  it.  In  Exparte 
Wilkes  (.5  De  Gex,  M'N.  &  G.  418  ;  see  p.  437),  Lord  Justice  Knight  Bruce  says  : — 
"  A  deed,  which  is  neither  a  deed  of  composition,  nor  does,  to  the  extent  of  the 
indebted  trader's  means,  or  so  far  as  circumstances  will  allow,  provide  in  a  reasonable 
manner  some  satisfaction,  some  effectual  security,  or  some  effectual  protection  for  his 
creditors,  ought  not,  according  to  a  proper  view  of  the  six  sections,  to  be  considered 
as  coming  within  the  224th."  That  case  is  an  express  authority  in  favour  of  the 
proposition  for  which  the  plaintiffs  contend.  The  provision  for  carrying  on  the  trade 
was  in  that  case,  as  in  this,  ancillary  to  the  winding  up  the  estate.  This  deed  is  not 
one  which  affords  reasonable  security  to  such  creditors.  It  gives  no  greater  security 
to  the  creditors  than  the  deed  in  Ex  parte  Wilkes  (.5  De  Gex,  M'N,  &  G.  418;  see 
p.  437).  The  letter  of  licence  is  absolute  in  itself,  so  that,  though  the  debtors  squander 
the  estate,  the  release  may  be  binding.  In  Forsyth  on  Composition  with  Creditors, 
the  definition  of  a  letter  of  licence  is,  when  "the  creditors  covenant  for  a  temporary 
suspension  of  their  rights,  and  bind  themselves  not  to  sue  or  molest  their  debtor  for 
a  certain  specified  time."  [Martin,  B.  How  is  this  a  greater  protection  than  a  certifi- 
cate in  bankruptcy  would  have  been  ?  It  would  be  no  answer  to  a  certificate  to  say 
that  the  bankrupt  had  not  kept  proper  accounts.  The  object  probably  was,  to  give 
to  the  release  the  same  effect  as  to  a  certificate.]  An  inspectorship  deed,  with  no 
provision  that  it  is  to  be  void  if  the  covenants  contained  in  it  are  not  observed  by  the 
debtor,  may  be  said  to  be  "defective,  ineffectual  and  delusive,"  as  the  deed  in  Exparte 
Wilkes  (5  De  Gex,  M'N.  &  G.  418;  see  p.  437)  was  said  to  be  by  the  Lords  Justices. 
[85]  Such  a  proviso  is  found  in  the  precedents  in  Martin's  Conveyancing,  p.  462, 
see  p.  471  :  Forsyth  on  Composition  with  Creditors,  Appendix,  p.  240.  That  is  the 
ordinary  form.     [Martin,  B.     The  Act  says  nothing  about  the  ordinary  form.] 

Thirdly,  the  deed  is  invalid,  because  it  does  not  provide  for  the  distribution  of 
the  estate  as  in  bankruptcy.  The  object  of  the  legislature  was  to  give  to  creditors 
all  the  benefit  of  a  fiat  in  bankruptcy  without  its  expense  ;  and  they  intended  that 
the  estate  should  be  administered  as  in  bankruptcy :  this  appears  from  the  228th 
section.  Tliat  intention  is  not  carried  out  by  this  deed.  First,  the  whole  estate  is 
left  in  the  debtors  :  there  is  no  conveyance  of  any  part  of  it  to  the  inspectors ;  whereas 
it  should  have  been  assigned  to  them,  since  they  represent  the  assignees  under  a 
bankruptcy.  It  is  argued  that  such  an  assignment  would  be  an  act  of  bankruptcy ; 
but  it  is  not  one  of  which  the  creditors  could  take  advantage.  The  224th  section 
expressly  provides  that  "  such  deed,  when  so  signed,  shall  not  be  or  be  liable  to  be 
disturbed  or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy." 
Creditors  who  sign  the  deed  cannot  treat  it  as  an  act  of  bankruptcy,  and,  by  s.  226, 
the  creditors  who  do  not  sign  are  bound  as  if  they  had  signed.  In  March  v.  Warwick 
(1  H.  &  N.  158)  there  was  an  assignment  to  trustees.  In  Exparte  Wilkes  (5  De  Gex, 
M'N.  (fe  G.  418),  the  Lords  Justices  held  the  deed  of  arrangement  bad,  because  it 
contained  no  assignment  of  the  debtor's  estate  to  the  trustees.  There  is  nothing  in 
this  deed  which  clothes  the  property  of  the  debtors  with  any  trust.      If  they  died, 
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it  would  vest  in  their  personal  representatives.  [Watson,  B.  They  would  be  trustees 
for  the  creditors.]  It  is  said  that  the  224th  section  expressly  contemplates  a  deed 
of  inspection  ;  but  the  words  would  be  satisfied  by  construing  "  inspection  "  to  apply 
to  matters  of  [86]  which  it  would  be  impossible  to  make  an  assignment.  [Martin,  B., 
referred  to  sect.  226.] 

Fourthly,  the  deed  does  not  render  it  imperative  on  the  debtors  to  realize  the 
assets.  They  do  not  covenant  absolutely  to  convert  the  estate  into  money,  but  only 
at  the  request  and  under  the  direction  of  the  inspectors  ;  and  inasmuch  as  the  latter 
have  the  power  to  grant  a  certificate,  the  debtors  might  receive  it  before  the  whole 
estate  was  realized,  and  thus  the  object  of  the  deed  be  defeated. 

?  Fifthly,  the  covenant  by  the  debtors  to  pay  costs  and  expenses,  whether  incurred 
under  the  deed  or  prior  to  its  execution,  operates  to  prevent  the  distribution  of  the 
entire  estate  amongst  the  creditors.  In  Drew  v.  Collins  (6  Exch.  670),  Pollock,  C.  B., 
said  :  "  The  228th  section  is  quite  clear  and  distinct,  that  the  distribution  of  the 
trader's  property  shall  be  according  to  the  rule  in  bankruptcy  ;  and,  if  that  overrides 
all  arrangements  by  deed,  as  in  my  opinion  it  does,  it  must  have  been  intended  that 
in  these  cases  there  should  be  a  division  of  the  property,  subject  to  such  arrangement 
as  the  creditors  may  agree  to,  the  object  of  that  arrangement  being  to  avoid  the  costs 
of  bankruptcy,  and  to  facilitate  the  distribution  of  the  property  without  an  expensive 
machinery."  March  v.  Warwick  (1  H.  &  N.  158)  is  an  express  authority  that  a  deed 
of  arrangement  must  provide  for  the  distribution  of  all  the  property.  Here  the 
payment  of  the  costs  antecedent  to  the  arrangement  would  diminish  the  fund  to  which 
the  creditors  are  entitled. 

Sixthly,  the  deed  does  not  extend  to  persons  who  may  become  creditors  between 
the  12th  November  and  16th  December.  [Pollock,  C.  B.  There  was  no  evidence 
that  there  were  any  creditors  between  those  times.] 

Seventhly,  the  power  to  make  advances  to  the  debtor  invalidates  the  deed  as 
against  the  non-signing  creditors.  [87]  The  advances  are  not  limited  to  mercantile 
operations,  but  may  embrace  any  "  other  operations  "  in  which  the  debtor  may  engage. 
They  may  therefore  be  made  for  any  speculation  in  which  the  debtor  may  engage 
either  in  building,  the  purchase  of  shares,  or  otherwise,  and  either  for  necessary 
repairs  or  ornament. 

Eighthly,  the  deed  is  void  as  against  non-signing  creditors,  because  the  inspectors 
are  not  bound  to  retain  the  dividends  payable  to  a  creditor  who  had  not  signed  at  the 
time  of  the  declaration  of  the  dividend.  The  19th  clause  only  provides  that  the 
inspectors  "shall  be  at  liberty,  if  they  shall  think  fit,"  to  retain  those  dividends.  The 
inspectors  might  therefore  distribute  all  the  assets  among  the  creditors  who  had  signed, 
and  then  there  would  be  nothing  left  for  those  who  might  afterwards  accede  to  the 
arrangement.  This  provision  is  not  in  accordance  with  the  usual  form  which  is  to  be 
found  in  Martin's  Conveyancing,  p.  468 ;  Forsyth  on  Composition  with  Creditors, 
Appendix,  p.  234.  Again,  by  this  clause,  after  the  first  dividend  has  been  declared, 
the  inspectors  are  to  have  the  option  whether  or  not  they  will  pay  the  first  dividend 
to  the  creditors  for  whom  no  dividend  has  been  retained. 

Ninthly,  the  28th  rule  invalidates  the  deed.  It  cannot  have  been  intended  that 
parties  not  signing  should  be  bound  by  a  clause  providing  that  the  inspectors  shall 
have  power  to  avoid  the  deed.  [Pollock,  C.  B.  I  think  it  most  reasonable.  A  deed 
of  inspection  ought  to  contain  a  provision  of  this  sort.  Suppose  some  friend  of  the 
debtors  came  forward  and  paid  their  debts.  I  think  that  the  majority  of  creditors 
which  is  empowered  to  render  a  deed  binding  may  well  approve  of  such  a  clause  as  this.] 

Tenthly,  although  it  enables  the  inspectors,  in  a  certain  event,  to  avoid  the  deed, 
it  excepts  from  the  consequences  of  the  avoidance  "  all  acts,  proceedings,  conveyances, 
assignments,  assurances,  matters  and  things  then  done  under  and  by  [88]  virtue  of 
the  deed."  Then,  if  that  clause  be  taken  in  connection  with  the  24th  rule,  which 
authorizes  the  inspectors,  notwithstanding  the  entire  estate  might  not  be  wound  up, 
to  giant  a  certificate  which  is  to  operate  as  a  certificate  in  bankruptcy,  the  practical 
effect  will  be  that  though  the  deed  is  avoided,  the  certificate  would  be  valid  as  an  act 
done  under  it,  and  consequently  a  bar  to  any  action  by  a  non-signing  creditor. 
[Channell,  B.  Is  it  contended  that  a  certificate  in  bankruptcy  would  have  any  effect 
after  the  bankruptcy  had  been  superseded  ?] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged ;  but  in 
consequence  of  the  importance  of  the  case  we  will  give  our  reasons  on  a  future  day. 
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The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  This  case  was  tried  before  the  Lord  Chief  Baron  at  the  London 
sittings  after  last  Trinity  Term.  The  action  was  for  money  had  and  received  by  the 
defendants  to  the  plaintiffs'  use.  The  defendants  Thomas  Gray  and  Henry  Gray  in 
one  plea,  and  the  defendant  Hutton  in  another  plea,  pleaded,  by  way  of  defence,  a 
deed  of  arrangement  under  the  Bankrupt  Law  Consolidation  Act,  1849,  made  between 
the  defendants,  certjiin  inspectors  therein  named,  and  certain  creditors  of  the  defen- 
dants. The  two  pleas  set  out  the  deed  somewhat  differently,  but  each  plea  averred 
that  the  deed  had  been  executed  by  6-7ths  in  number  and  value  of  the  defendants' 
creditors,  and  that  all  things  had  happened  necessary  under  the  statute  to  make  the 
deed  obligatory  on  the  creditors  of  the  defendants  who  had  not  signed  it.  On  each 
of  these  pleas  the  plaintiffs  took  issue. 

At  the  trial,  a  deed  dated  the  16th  day  of  December,  18-56,  was  produced  and  read 
in  evidence.  It  was  executed  by  the  defendants,  by  the  inspectors,  and  by  various 
persons  [89]  purporting  to  be  creditors  of  the  defendants ;  it  was  not  executed  by  the 
plaintiffs.  The  defendants  produced  from  the  Court  of  Bankruptcy  a  certificate  of 
the  inspectors  filed  there  in  conformity  with  the  226th  section  of  the  12  <fe  13  Vict, 
c.  106,  and  an  account  and  affidavit  of  the  defendants  in  conformity  with  the  227th 
section.  The  account  produced  included  the  debts  and  names  of  the  creditors  men- 
tioned in  the  schedule  to  the  deed.  These  documents,  had  they  been  filed  before 
action  brought,  would  have  been  sufficient  prima  facie  evidence  of  the  due  execution 
of  the  deed  by  6-7ths  in  number  and  value  of  the  defendants'  creditors ;  sect.  226. 
But  they  were  not  filed  till  June,  1857,  and  the  action  was  brought  in  May,  1857. 
The  defendants  proved  that  the  deed  was  for  some  time  before  the  commencement  of 
the  action  in  the  same  state,  as  to  the  execution  thereof  by  the  several  parties,  as  when 
produced  at  the  trial,  except  as  regards  the  two  last  creditors,  who  appeared  to  have 
executed,  and  whose  debts  amounted  to  951.  Without  these  two  creditors,  6-7ths  in 
number  and  value  appeared  to  have  executed  the  deed.  It  was  objected  that  there 
was  no  evidence  of  the  due  execution  of  the  deed  by  the  requisite  number  of  the 
creditors  of  the  defendants.  The  Lord  Chief  Baron  thought  there  was  evidence  to  go 
to  the  jury. 

It  was  further  objected  that,  assuming  the  execution  of  the  deed  by  the  requisite 
number  of  the  creditors  to  have  been  sufficiently  proved,  the  deed  was  not  upon  the 
face  of  it  a  valid  deed  under  the  22'ith  and  228th  sections  of  the  12  &  13  Vict.  c.  106. 
The  objection  as  to  the  validity  of  the  deed  was  reserved,  and  a  verdict  entered  for 
the  defendants,  with  liberty  for  the  plaintiffs  to  move  to  set  it  aside  and  have  it 
entered  for  the  plaintiffs. 

In  Michaelmas  Term  last  a  rule  was  obtained  in  the  alternative  to  enter  the  verdict 
for  the  plaintiffs  pursuant  [90]  to  leave  reserved,  or  for  a  new  trial  on  the  objection 
taken  at  the  trial,  but  not  reserved,  that  sufficient  evidence  had  not  been  given  of  the 
due  execution  of  the  deed.  This  rule  came  on  for  argument  in  the  course  of  last  term. 
My  brother  Martin,  not  having  been  present  during  the  whole  of  the  argument,  is  not 
a  party  to  this  judgment,  which  is  to  be  considered  that  of  the  Lord  Chief  Baron,  my 
brother  Watson  and  myself. 

We  expressed  our  opinion  in  the  course  of  the  argument  that  the  documents  from 
the  Bankruptcy  Court,  though  not  filed  till  after  action  brought,  coupled  with  the 
evidence  as  to  the  state  of  the  deed  as  regards  execution  before  the  action,  were 
evidence  to  go  to  the  jury  as  to  the  due  execution  by  the  requisite  number  of  creditors 
before  action  brought,  and  that  there  ought  to  be  no  new  trial. 

The  objection  that  the  deed  does  not  sufficiently  provide  for  the  distribution  of 
the  defendants'  estate  as  under  a  bankruptcy,  nor  for  the  distribution  of  the  estate 
amongst  all  the  creditors,  was  endeavoured  to  be  supported  on  various  grounds. 

We  agree  that  the  trusts  of  the  deed  must  be  such  as  to  enure  for  the  distribution 
of  all  the  debtor's  estate  and  effects  amongst  all  his  creditors.  This  Court,  in  Dreio  v. 
Collins  (6  Exch.  670),  and  the  Court  of  Common  Pleas  in  Bell  v.  Fisher  (12  C.  B.  363), 
decided  that  a  deed  of  arrangement  must  provide  for  a  distribution  of  all  the  trader's 
estate  amongst  all  his  creditors.  The  Court  of  Exchequer  Chamber  in  the  case  of 
I'etley  v.  Taylor  (1  E.  &  B.  521),  on  a  writ  of  error  brought  upon  a  decision  of  the 
Court  of  Queen's  Bench,  decided  the  same.  This  question  was  afterwards  much 
discussed  in  the  House  of  Lords  in  the  case  of  Larpent  and  Another  v.  Bibby  and 
Another  (5  H.  L.  Cas.  481).     It  was  not  however  then  determined.      The  [91]  Judges 
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who  heard  the  argument  were  not  altogether  agreed  upon  this  point,  and  the  case  was 
decided  on  another  ground.  The  Court  of  Common  Pleas  has,  since  the  case  of 
Larpent  v.  JJibby,  viz.  in  the  case  of  Bloomer  v.  Darke  (2  C.  B.  N.  S.  165),  held  that  a 
plea  of  arrangement  under  the  224th  section  is  not  good  unless  it  shcM'S  on  the  face 
of  it  that  the  deed  is  for  the  distribution  of  the  whole  of  the  debtor's  estate,  and  enures 
for  the  benefit  of  the  whole  of  the  creditors.  No  part  of  the  trader's  property  is  in 
terms,  or,  as  we  think,  by  necessary  implication,  excluded  from  the  operation  of  the 
present  deed,  as  was  the  case  in  Drew  v.  Collins  and  Tetley  v.  Taylor. 

The  deed  in  this  case,  we  think,  clearly  contemplates  a  right  on  the  part  of  the 
inspectors  to  deal  with  and  to  have  the  management,  control  and  disposal,  either  with  or 
without  the  aid  of  the  debtors,  of  all  the  property  of  the  debtors.  Nocreditor  is,  we  think, 
excluded  from  a  right  to  participate  in  a  division  of  the  property.  The  deed,  it  is 
true,  purports  to  be  made  with  the  creditors  who  execute.  But  the  covenant  of  the 
debtors  is  to  assist  in  dividing  the  money  (after  providing  for  certain  expenses)  amongst 
their  several  creditors,  being  such  as  would  be  creditors  under  an  adjudication  of  bank- 
ruptcy on  the  day  of  the  meeting,  and  treating  such  creditors  as  creditors  for  such 
sums  as  they  might  on,  or  subsequent  to  the  12th  of  November,  have  been  entitled 
to  prove  for.  If  it  be  said  that  this  provision  refers  only  to  creditors  who  were  so  on 
the  12th  of  November,  so  as  to  entitle  such  creditors  to  receive  a  dividend  in  respect 
of  any  additional  debt  incurred  between  that  day  and  the  date  of  and  execution  of 
the  deed,  and  that  it  does  not  extend  to  creditors  first  becoming  so  between  those 
dates,  we  consider  such  an  objection  answered  by  the  decision  of  this  Court  in  the 
case  of  Macnaught  v.  Russell  (1  H.  &  N.  611),  [92]  to  which  decision  we  adhere.  The 
language  of  the  deed  in  this  case,  so  far  as  the  present  objection  is  concerned,  is  not 
distinguishable  from  that  in  Macnaught  v.  Russell,  and  it  does  not  appear  in  this  case, 
any  more  than  in  that,  that  any  persons  became  creditors  between  the  date  of  the 
meeting  and  the  date  and  execution  of  the  deed. 

It  was  contended  that,  even  if  no  particular  class  of  creditors  could  be  considered 
excluded,  the  creditors  generally  were  deprived  of  their  right  to  participate,  to  the  full 
extent  to  which  they  are  entitled,  in  the  proceeds  of  the  debtors'  property,  inasmuch 
as  the  deed  contains  provisions  for  payments,  allowances,  and  a  retention  of  money 
unauthorized  by  the  bankruptcy  laws,  and  that  such  provisions,  if  acted  upon,  would 
or  might  improperly  withdraw  from  distribution  amongst  the  creditors  a  portion  of 
the  debtors'  property  to  which  they  were  entitled.  Now,  as  regards  deductions  for 
charges  and  expenses,  costs  of  management,  &c.,  we  hold  that  the  rules  and  practice 
in  bankruptcy  do  not  in  all  respects  strictly  apply.  No  doubt  the  228th  section  of 
the  12  &  13th  Vict.  c.  106  providts  that  the  creditors  of  every  such  trader  shall  have 
the  same  rights  respectively  as  to  set-ofF,  mutual  credit,  lien,  and  priority,  and  joint 
and  separate  assets  shall  be  distributed  in  like  manner  as  in  bankruptcy.  So  far  as 
regards  the  matters  here  enumerated  the  rule  in  bankruptcy  is  to  apply.  But  we  do 
not  think  it  was  the  intention  of  the  Legislature  to  prevent  creditors,  6-7ths  in 
number  and  value,  authorizing  the  payment  of  expenses  reasonably  necessary  to  the 
execution  of  the  trusts,  although  similar  expenses  might  not  be  allowed  in  bankruptcy, 
even  with  the  consent  of  the  Commissioners,  without  also  the  concurrence  of  the 
creditors.  Expenses  allowed  under  a  bankruptcy  are  those  incurred  in  the  execution 
of  what  is  done  in  accordance  with  the  practice  in  bankruptcy.  Here  the  object  of 
the  [93]  Legislature  was  to  enable  traders,  with  the  consent  of  a  certain  number  of 
their  creditors,  to  effect  a  distribution  without  bankruptcy,  and  precisely  analogous 
rules  as  to  charges  and  allowances  cannot  prevail. 

We  now  proceed  to  notice  the  particular  objections  made  to  the  deed.  It  was 
objected  that  the  authority  in  the  provision  or  rule  numbered  2  in  the  deed,  to  employ 
the  debtors  in  winding  up  the  business  and  affairs  under  the  direction  of  the  inspectors, 
and  for  the  traders  to  employ  persons  under  them,  with  the  sanction  of  the  inspectors, 
and  to  pay  such  persons  &c.  such  reasonable  remuneration  as  the  inspectors  should 
think  fit,  diverts  the  proper  distribution  of  the  assets.  We  think  the  payment  here 
provided  for  is  not  repugnant  to  any  rule  or  practice  in  bankruptcy  so  far  as  such 
practice  can  apply.  Such  a  payment  might,  we  think,  have  been  made  under  a  bank- 
ruptcy, at  least  as  regards  the  bankrupt.  See  12  &  13  Vict.  c.  106,  s.  150.  If  to  the 
bankrupt,  why  not  to  those  who  assist  him,  employed  by  him  with  the  sanction  of  the 
inspectors  ? 

It  was  further  objected  that  the  authority  to  the  inspectors,  given  by  provision 


3H.&N.  94.  IRVING    ?'.  GRAY  401 

No.  4,  to  make  advances,  avoided  the  deed  as  against  non-signing  creditors.  Wo 
think  not.  The  inspectors  are  only  authorized  to  advance  in  respect  of  any  mercantile 
or  other  operations  which  may  have  been  commenced  by  the  traders,  and  when  they 
found  it  for  the  interest  of  the  creditors  so  to  do,  and  in  furtherance  of  the  objects 
contemplated  by  the  deed.  Such  a  discretion,  we  think,  may  well  be  given  to  the 
inspectors  by  creditors  amounting  to  6-7ths  in  number  and  value. 

Mr.  Knowles  further  objected  to  the  words  in  the  debtors'  covenant,  which  provide 
for  costs  and  expenses  incurred,  whether  under  or  by  virtue  of  those  presents  "  or 
prior  to  the  execution  thereof."  We  think,  we  give,  the  covenant,  so  far  as  it  relates 
to  this  matter,  a  reasonable  construction  [94]  by  holding  it  to  mean  expenses  of  and 
attending  the  preparation  of  the  deed  and  perusal  thereof,  and  the  arrangement  of 
the  trader's  affairs  between  the  meeting  of  creditors  and  tiie  execution  of  the  deed,  and 
of  such  other  expenses  as,  if  incurred  before  the  meeting,  were  reasonably  incurred  in 
immediate  connection  with  and  for  the  purpose  of  that  meeting. 

He  also  objected  to  the  9th  provision,  so  far  as  it  applies  to  expenses  incurred  in 
or  relating  or  preparatory  to  the  said  meeting,  and  incident  thereto,  and  to  the  investi- 
gation of  affairs  since  the  debtors  stopped  payment.  We  place,  in  effect,  a  similar 
construction  upon  the  9th  rule  to  that  we  have  given  to  the  covenant,  and,  taking  the 
covenant  and  the  rule  together,  we  are  of  opinion  that  the  deed  so  far  does  not  pro- 
vide for  any  payment  out  of,  or  application  of,  the  monies  to  be  realized  from  the 
trader's  property  which  can  avoid  the  deed. 

It  was  further  objected  that  the  deed  was  void  fis  against  non-signing  creditors, 
because,  by  the  19th  provision,  the  inspectors  were  not  bound  to  retain  the  dividend 
which  would  be  payable  to  a  trader  who  at  the  declaration  of  the  dividend  had  not 
acceded  to  the  deed.  It  is  always  to  be  remembered  that  a  non-signing  creditor  is 
not  bound  at  all  until  the  expiration  of  three  calendar  months  from  notice  of  the  deed. 
If  he  does  not,  during  that  time,  or  afterwards,  until  a  dividend  has  been  declared  and 
paid,  accede  to  the  deed,  then  the  provision  that  he  shall  be  allowed  to  prove  so  as  to 
have  the  dividend  out  of  existing  or  future  acquired  funds  before  any  other  divi- 
dends are  paid,  but  without  disturbing  dividends  already  paid,  seems  to  us  to  be 
unobjectionable. 

It  was  further  objected  that  the  provision  for  retaining  the  5001.  mentioned  in  the 
28th  rule  avoided  the  deed  as  against  non-signing  creditors.  The  losses,  costs  and 
ex-[95]-penses  therein  mentioned  must  be  taken  to  be  losses,  costs  and  expenses 
properly  incurred  by  the  inspectors  under  the  authority  of  the  deed,  and  whilst  it  was 
in  operation,  but  not  satisfied  or  paid.  The  provision  to  retain,  in  the  event  of  the 
deed  being  avoided,  a  limited  sum  to  meet  and  pay  such  losses  and  expenses,  if  any, 
and  to  return  the  overplus  to  the  parties  entitled,  cannot,  we  think,  carry  with  it  the 
construction  contended  for  by  the  plaintiffs'  counsel. 

It  was  further  objected  that  the  '28th  provision  in  the  deed,  though  it  provides  in 
a  given  event  for  avoiding  the  deed,  excepts  from  the  consequence  of  the  avoidance 
all  acts,  proceedings,  conveyances,  assignments,  assurances,  matters  and  things  then 
done  under  and  by  virtue  of  the  deed  ;  and  that  this  provision  must  be  road  in  connec- 
tion with  the  24th,  which  authorizes  the  inspectors,  notwithstanding  the  entire  ostata 
might  not  be  wound  up,  to  grant  a  certificate  to  one  or  more  of  the  debtors,  which 
shall,  as  regards  such  debtor,  operate  in  all  respects  as  a  certificate  of  conformity 
under  the  Bankrupt  Act.  It  was  contended  by  the  plaintiff's  counsel  that  such  a 
certificate  might,  under  the  24th  rule,  bo  given  immediately  after  the  execution  of  the 
deed ;  that  the  deed  might,  under  rule  28,  be  afterwards  avoided,  and  yet  that  a 
certificate  previously  given  would  be  upheld  as  an  act  done,  and  be  an  answer  to  the 
claim  of  a  non-signing  creditor  suing  for  his  debt  after  avoidance  of  the  deed.  We 
think  it  would  not.  The  power  to  avoid  the  deed  under  provision  28  is  a  power  to 
be  exercised  within  a  limited  time,  not  till  after  the  expiration  of  three  calendar 
months  from  the  date  of  the  deed,  but  within  one  month  from  the  expiration  of  the 
three  months.  One  part  of  rule  24  provides  for  a  certificate  to  be  given  in  two 
instances ;  viz.,  first,  if  and  when  the  estate  shall  have  been  fully  administered.  The 
deed  is  not  then  [96]  avoided  ;  it  continues  to  operate  as  a  deed,  though  its  trusts 
may  have  been  fulfilled.  Next,  in  case  of  a  conveyance,  assurance  and  assignment  of 
all  the  trader's  estates  and  eff"eets  being  made,  if  required.  This  certificate  is  to 
operate  and  may  be  pleaded  as  a  release ;  the  creditors'  right  in  the  last  case  to  share 
in  the  proceeds  of  the  property  conveyed  is  preserved.     The  certificate  spoken  of 
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afterwards  is  not  in  terms  described  as  one  that  may  be  pleaded  as  a  release ;  it  is  to 
operate  as  a  certificate  of  conformity,  though  there  is  a  provision  that  it  is  not  to 
operate  as  a  r'elease  to  other  debtors.  But  the  operation  of  the  certificate  as  a  certifi- 
cate of  conformity  seems  to  contemplate  the  continuance  of  the  deed.  A  certificate  of 
conformity  in  bankruptcy  would  not  operate  if  the  bankruptcy  were  superseded — 
wholly  annulled.  The  certificate  of  conformity  would  fall  with  the  fiat.  So  if  the 
deed  were  vacated  altogether  under  the  28th  rule,  a  certificate  previously  given  would 
not,  we  think,  after  such  avoidance,  operate  in  the  way  supposed  by  the  plaintiffs' 
counsel,  viz.  to  defeat  the  right  of  a  non-signing  creditor  to  sue  for  his  debt. 

But  the  plaintiffs'  counsel  strongly  contended  that,  assuming  an  equal  distribution 
to  be  contemplated  by  the  deed,  and  so  far  provided  for,  the  deed  is  yet  invalid, 
because  it  contains  no  express  conveyance  or  assignment  by  the  debtors  of  all  the 
debtors'  estate,  but  at  most  a  covenant  to  convey  or  assign,  when  required  by  the 
inspectors,  for  the  breach  of  which  covenant  the  only  remedy  would  be  by  action. 
This  was  the  main  objection  urged  to  the  validity  of  the  deed.  We  are  of  opinion 
that  this  objection  is  not  well  founded,  and  that,  although  there  is  no  actual  convey- 
ance or  assignment  of  the  debtors'  property,  the  deed,  if  valid  in  other  respects  as  a 
deed  of  inspection,  is  not  invalid  on  that  ground. 

The  224th  section  provides  that  every  deed  between  any  [97]  trader  and  his 
creditors,  signed  by  6-7ths  in  number  and  value  of  those  creditors  whose  debts  amount 
to  101.  or  upwards,  touching  such  trader's  liabilities  and  his  release  therefrom,  and 
the  distribution,  inspection,  conduct,  management,  and  mode  of  winding  up  of  his 
estate,  or  all  or  any  of  such  matters  having  reference  thereto,  shall,  subject  to  the 
condition  thereinafter  mentioned,  be  as  eftectual  and  obligatory  in  all  respects  upon 
the  creditors  who  shall  not  have  signed  such  deed  as  if  they  had  duly  signed,  and 
such  deed  shall  not  be  disturbed  or  impeached  by  reason  of  any  prior  or  subsequent 
act  of  bankruptcy.  Now  it  is  to  be  observed  that  the  224th  section  says  nothing 
about  a  conveyance  or  assignment  of  all  a  trader's  property. 

In  Dretv  v.  Collins,  before  cited,  there  was  no  conveyance  or  assignment  of  the 
trader's  property.  The  absence  of  such  an  assignment  was  not  urged  by  the  learned 
counsel  who  argued  against  the  deed  as  an  objection  to  the  deed,  nor  was  it  the  ground 
of  the  decision  of  the  Court.  The  ground  of  the  decision  was,  that  the  deed  did  not 
contemplate  a  distribution  of  all  the  debtor's  property  for  the  benefit  of  his  creditors, 
inasmuch  as  it  expressly  provided  that  after  payment  of  a  certain  composition  and 
the  expenses  of  the  deed  and  of  carrying  out  the  trust,  the  surplus  to  be  raised  by  sale 
of  the  debtor's  stock  and  effects  should  remain  to  the  trader  for  his  absolute  use 
and  benefit.  In  Tetley  v.  Taylor  there  was  no  assignment.  That  was,  it  is  true,  a 
case  of  composition,  one  in  which  the  trader,  with  two  sureties,  covenanted  to  pay 
the  composition,  but  the  deed  was  attempted  to  be  supported  under  the  224th  section. 
Yet  neither  in  the  Court  of  Queen's  Bench,  nor  in  the  Exchequer  Chamber,  was  it 
urged  that  the  distribution  of  all  the  trader's  effects,  required  by  the  224th  [98] 
section,  must  be  provided  for  by  an  actual  conveyance  or  assignment.  In  Cooper  v. 
Thornton  (1  E.  &  B.  544)  there  was  an  assignment  of  the  trader's  estate  and  effects, 
but  the  deed  empowered  the  trustees  to  give  back  a  portion  of  the  property.  In 
March  v.  Wancick  (1  H.  &  N.  158)  there  was  also  an  assignment,  but  the  assignment 
excepted  the  debtor's  wearing  apparel  and  that  of  his  family.  It  was  in  substance 
the  same  case  as  Cooper  v.  Thm-nton.  In  Macnaught  v.  Ihissell  (1  H.  &  N.  611)  there 
was  not,  so  far  as  appears  by  the  report,  an}^  actual  assignment,  but  the  Court  held 
the  deed  good.  In  none  of  these  cases,  except  the  last,  could  it  be  said  that  the  deed 
contemplated  the  distribution  of  the  whole  of  the  trader's  estate,  but  the  reverse.  It 
may  therefore,  we  think,  be  taken  that  an  express  assignment,  excepting  a  part  of 
the  debtor's  property,  is  inoperative ;  but  that  no  case  has  decided  that  under  the 
224th  section  an  actual  conveyance  or  assignment  is  necessary  to  give  effect  to  a  deed. 

We  were  much  pressed  with  the  case  Ex  parte  Wilkes  (5  De  Gex,  M'N.  &  G.  418), 
which  was  contended  by  the  plaintiffs'  counsel  to  be  an  express  authority  that  some 
conveyance  or  assignment  by  the  traders  of  all  their  property  was  absolutely  necessary, 
but  we  do  not  think  that  the  case  decides  the  point  contended  for.  In  that  case  the 
creditors  who  signed  licensed  the  debtor  to  carry  on,  manage,  and  wind  up  his  mines, 
minerals,  trade,  business  and  affairs  for  three  years,  under  the  control  and  inspection 
of  certain  trustees  and  inspectors,  if  he  should  so  long  live,  and  perform  the  covenants 
ill  the  deed  for  three  years.    The  creditors  further  covenanted  not  to  molest  him  during 
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that  time.  The  debtor  then  covenanted  to  pay  within  the  three  years  the  debts  of 
his  creditors  by  three  instalments  of  6s.  8d.  in  the  pound,  and  [99]  not  to  alienate  or 
assign  his  property  without  the  consent  of  his  creditors.  The  deed  then  provided 
that,  if  Wilkes  should  be  arrested  or  taken  in  execution,  the  trustees  might  enter 
upon  and  seize  the  mines,  stock  in  trade,  &c.,  as  and  for  their  own  property,  as  fully  as 
if  an  absolute  assignment  had  been  made  to  them.  Power  was  then  given  to  the 
creditors  to  extend  the  tcini  from  three  to  four  years,  and  Wilkes  covenanted  to  pay 
within  the  three  or  four  years,  and  the  deed  provided  that  if  at  any  time  during  such 
term  or  extended  term  the  business  should  in  the  judgment  of  the  inspectors  become 
embarrassed,  or  less  adequate  to  answer  the  claims  of  the  creditors,  or  in  the  event 
of  any  execution,  suit,  proceeding  or  attachment,  the  inspectors  might  take  possession 
thereof  and  sell  and  divide  the  proceeds  amongst  the  creditors.  The  creditors  cove- 
nanted to  accept  payment  in  manner  provided  by  the  deed,  subject  to  a  proviso,  that 
if  the  debtors  should  die,  or  make  default  in  the  performance  of  any  of  the  covenants, 
then  all  restraint  upon  the  creditors  should  cease,  except  in  the  case  of  the  sale  of  the 
property  by  the  inspectors,  under  the  power  above  mentioned.  The  deed  also 
contained  a  covenant  by  the  debtor  to  execute  all  further  assurances  if  required  by 
the  inspectors.  No  doubt  Lord  Justice  Knight  Bruce  held  that  a  dissenting  creditor 
ought  not  to  be  bound  by  a  deed  "  so  defective,  inefficient  and  illusory  "  as  he  held 
that  before  him  to  be, — a  deed  which  was  not  a  composition  deed,  and  which  he 
thought  did  not  provide,  in  any  reasonable  manner,  any  effectual  security  or  protection 
to  the  creditors.  Lord  Justice  Turner  expressed  his  opinion  that  the  deed  was  not 
within  the  Act,  and  stated  that  he  agreed  with  the  Courts  of  common  law  that  the 
whole  estate  must  be  given  up  in  all  events,  and  not  in  certain  events  only ;  in 
unequivocal,  and  not  in  obscure  or  [100]  doubtful  terms.  He  added  that,  indepen- 
dently of  other  considerations,  it  was  open  to  doubt  whether,  in  the  event  of  the 
trader  dying  within  three  years,  the  trustees  of  the  deed  could  take  possession  of  any 
part  of  the  property  as  against  the  executors. 

There  was  not  in  that  case  any  conveyance  or  assignment  of  the  trader's  property. 
So  far,  that  and  the  present  case  are  alike.  But  the  Lords  Justices  appear  to  have 
thought  that  the  power  on  the  part  of  the  trustees  to  take  possession  was  not  meant 
by  the  deed  to  operate  in  all  events  at  the  discretion  of  the  trustees,  but  only  in 
certain  events  expressed,  not  in  unequivocal,  but  in  obscure  or  doubtful  terms.  Such 
a  view  does  not,  in  our  opinion,  attach  to  the  deed  in  the  present  ca.se,  and  we  think 
the  case  Ex  parte  Wilkes  is  not  an  authority  for  the  proposition  for  which  it  was  urged 
at  the  bar,  viz.  that  an  actual  conveyance  or  assignment  is  necessary  to  give  effect 
to  a  deed  of  inspection.  We  think  none  of  the  objections  insisted  upon  before  us 
ought  to  prevail,  and  we  are  of  opinion  that  our  judgment  must  be  for  the  defendants, 
and  that  the  rule  obtained  by  the  plaintiffs  must  be  discharged. 

Kule  discharged. 

[101]  Ley  v.  Peter.  Feb.  25,  1858.— In  1818  the  plaintiff  and  the  defendant's 
grandfather  became  seised  as  tenants  in  common  of  a  meadow.  The  meadow  was 
then  in  the  possession  of  the  defendant's  grandfather,  who  had  previously  held 
it  under  a  lease.  The  plaintiff's  father  became  possessed  in  1826,  and  so  continued 
till  his  death  in  1836.  In  1837  Newton,  who  was  proved  to  be  a  land  agent 
who  received  the  defendant's  rents  and  managed  his  property,  wrote  the  following 
letter  to  the  plaintiff's  agent : — "  Sir, — Mr.  P.  (the  defendant)  is  now  in  possession 
of  his  2-3rds  of  the  meadow,  who  will  no  doubt  accept  a  lease  (three  lives)  for 
Ley's  (the  plaintiff's)  l-3rd  at  a  fair  rack  rent.  You  must  be  aware  Mr.  P.  is 
not  bound  to  pay  rent  for  Ley's  l-3rd  during  the  time  his  father  held  the  meadow, 
but  no  doubt  he  will  do  so  in  case  you  agree  for  a  lease.  Signed  J.  Newton. 
Will  you  favour  me  with  the  terms  of  a  lease  for  the  l-3rd  of  the  meadow  that 
I  may  lay  it  before  Mr.  P."  No  answer  was  shewn  to  have  been  given  to  this 
letter,  but  the  defendant  continued  in  possession  of  the  land  down  to  1857,  when 
an  action  of  ejectment  was  commenced.  It  was  not  shewn  that  either  the  defen- 
dant or  his  predecessors  had  paid  any  rent  to  the  plaintiff  since  1818.  Newton 
was  in  Court,  but  not  called  as  a  witness  by  the  defendant.  Held,  that  the  letter 
was  not  a  sufficient  acknowledgment  of  the  plaintiffs  title  within  the  14th  section 
of  the  3  (fe  4   Wm.  4,  c.  27.— Held,  also,  by  Bramwell,  B.,  Watson,  B.,  and 
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Channell,  B.,  dissentiente  Martin,  B.  That  the  letter,  coupled  with  the  other 
facts,  was  not  evidence  from  which  the  creation  of  a  tenancy  at  will  could  be 
presumed. — Quaere,  whether  the  letter  was  admissible  in  evidence  against  the 
defendant. 

[S.  C.  27  L.  J.  Ex.  239  ;  6  W.  R.  437.] 

Ejectment.  The  action,  which  was  commenced  in  May,  1857,  was  brought  to 
recover  certain  property  in  the  parish  of  Perranzabuloe,  part  of  which  was  l-3rd  of 
a  meadow  called  Barn  Meadow. 

At  the  trial,  before  Crompton,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Cornwall,  it  appeared  that  in  1765  one  Gilbert  granted  a  lease  for  three  lives  of  certain 
property,  including  this  meadow,  which  was  part  of  the  manor  of  Ventongimps. 
The  lease  expired  in  1818.  At  that  period,  one  Thomas,  who  was  the  tenant  under 
the  lease,  had  become  entitled  to  the  reversion  of  two  undivided  thirds  of  Barn 
Meadow,  the  plaintiff  being  entitled  to  the  other  third.  Thomas  continued  in  possession 
of  Barn  Meadow  until  his  death  in  1826.  His  son  in  law  William  Peter,  the  father 
of  the  defendant,  continued  to  occupy  till  his  death,  which  took  place  about  the  year 
1836.  The  present  defendant  then  entered  or  continued  in  possession,  and  has 
remained  in  possession  till  the  present  time.  No  evidence  was  given  of  any  possession 
or  receipt  of  rents  by  the  plaintiff  or  those  under  whom  he  claimed  in  respect  of  his 
l-3rd  since  the  expiration  of  the  lease  in  1818,  nor  [102]  was  there  any  evidence  to 
shew  under  what  circumstances  the  plaintiff's  l-3rd  was  occupied  by  Thomas  or  by 
the  defendant's  father ;  but  it  was  shewn  that,  shortly  after  the  expiration  of  the 
lease,  a  surveyor  fixed  a  rent  for  the  plaintiff's  l-3rd.  The  following  letter  was  put 
in  by  the  plaintiff  in  order  to  rebut  the  defence  arising  under  the  Statute  of  Limitations 
3  &  4  Wm.  4,  c.  27. 

"  Sir, — In  reply  to  your  queries  respecting  Ventongimps,  1  beg  to  inform  you  that 
Mr.  Peter  has  sold  his  interest  in  that  property  to  Mr.  Hodge,  of  Truro,  Saddler. 
Mr.  J.  T.  H.  Peter  is  now  in  possession  of  his  2-3rds  of  the  meadow  referred  to  by 
you,  who  will  no  doubt  accept  a  lease  (3  lives)  for  Ley's  l-3rd  at  a  fair  rack  rent. 
You  must  be  aware  that  Mr.  Peter  Junr.  is  not  bound  to  pay  rent  for  Ley's  l-3rd 
during  the  time  his  father  held  the  meadow,  but  no  doubt  he  will  do  so  in  case  you 
agree  for  a  lease.  I  have  given  your  notice  to  Messrs.  Jago,  Geach,  and  Hoskin  of 
your  meeting  on  Saturday  next  the  l7th  instant. — I  am  yours  truly, 

"St.  Agnes  Villa,  June  13,  1837.  "Joseph  Newton. 

"  P.S. — Will  you  favour  me  with  the  terms  of  your  lease  for  the  l-3rd  of  the 
meadow  that  I  may  lay  it  before  Mr.  Peter,  Junr." 

The  letter  was  addressed  "  to  Mr.  Millett."  It  was  not  proved  that  the  defendant 
wrote  or  sent  any  answer,  but  in  order  to  shew  that  the  letter  was  admissible  in 
evidence,  Millett,  who  was  the  plaintiff's  agent,  was  called  as  a  witness.  He  proved 
that  Newton  received  the  rents  for  the  defendant  for  many  years  ;  that  he  was  an 
estate  agent.  The  witness  had  communicated  with  Withyam  and  Newton  respecting 
matters  connected  with  the  manor.  He  first  saw  Withyam  and  afterwards  Newton. 
He  had  conversations  with  Newton  respecting  a  mine  sett  at  Chiverton.  He  met 
Newton  on  [103]  the  ground,  only  once.  The  sett  was  not  granted.  Newton 
appeared  as  the  representative  of  the  defendant  and  had  conversations  with  the 
witness  on  the  subject.  They  conversed  as  to  a  right  of  turbary  on  Hallett  Down. 
Newton  received  rents  at  the  courts  and  paid  the  defendant's  proportion  of  the 
expenses.  The  witness  met  Newton  on  the  ground  about  Hallett  Down.  Newton 
was  not  called  as  a  witness  by  the  defendant,  though  present  in  Court.  The  learned 
Judge  admitted  the  letter  in  evidence,  and  directed  a  verdict  to  be  entered  for  the 
plaintiff';  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  if  the 
Court  should  think  that  there  was  no  evidence  to  take  the  case  out  of  the  Statute  of 
Limitations  ;  the  Court  to  determine  the  questions  as  to  Newton's  agency  and  the 
admissibility  of  the  letter,  and  to  be  at  liberty  to  draw  any  inferences  of  fact. 

M.  Smith  having  obtained  a  rule  accordingly, 

Kinglake,  Serjt.,  and  Karslake  shewed  cause  in  this  Vacation,  February  6th. 

M.  Smith  and  Collier  were  heard  in  support  of  the  rule.     In  addition  to  the  cases 
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mentioned  in  the  judgment,  Hyde  v.  Johnscm  (2  Bing.  N.  C.  776)  and  I)oe  d.  Hull  v. 
l^ood  (U  M.  &  W.  682)  were  referred  to. 

Cur.  adv.  vult. 

The  learned  Judges  differing  in  opinion,  the  following  judgments  were  now  delivered. 

Maktin,  B.  This  is  a  rule  to  enter  a  verdict  for  the  defendant,  obtained  by 
Ml-.  M.  Smith,  against  which  cause  has  been  shewn. 

It  was  an  action  of  ejectment  tried  before  my  brother  [104]  Crompton  at  Bodmin, 
and,  as  to  the  part  of  the  property  in  controversy  in  this  rule,  the  defence  was  the 
Statute  of  Limitations,  3  &  4  VVm.  4,  c,  27.  The  ejectment  was  brought  in  May, 
1857.  It  appeared  that  the  plaintiff  claimed  an  undivided  l-3rd  of  a  close  of  land 
called  Barn  Meadow.  The  close,  with  other  land,  had  been  demised  by  a  lease,  which 
expired  in  1818,  but  Mr.  Thomas,  the  lessee,  continued  to  occupy  it  during  his  life, 
he  being  the  owner  of  the  other  2-3rds.  After  his  death,  Mr.  Peter  the  father  of  the 
defendant  who  had  married  Mr.  Thomas's  daughter,  continued  to  occupy  it  until  his 
death,  which  occurred  some  time  in  1836,  but  the  date  of  it  was  not  proved ;  and,  after 
his  death,  the  present  defendant,  who  is  his  son,  seems  to  have  entered  into  or  continued 
in  the  possession  of  it.  In  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
a  letter,  written  by  a  Mr.  Newton  to  the  plaintiff",  was  offered  in  evidence,  dated 
13th  June,  1837,  within  20  years  of  the  commencement  of  the  action.  It  was  as 
follows,  so  far  as  relates  to  the  present  question.  (His  Lordship  then  read  the  letter.) 
Nothing  was  left  to  the  jury  ;  but  it  was  referred  to  the  Court  to  draw  such  inferences 
as  they  thought  a  jury  ought  to  have  drawn. 

It  was  contended,  first,  that  there  was  evidence  that  Mr.  Newton  was  sufficiently 
connected  with  the  defendant  to  make  this  letter  evidence ;  and  secondly,  that  if  it 
was,  it  answered  the  Statute  of  Limitations  in  two  ways :  first,  coupled  with  the  other 
facts  in  the  case,  as  being  evidence  of  a  tenancy  at  will  created  within  the  20  years, 
and  therefore  within  the  7th  section ;  and  secondly,  as  an  acknowledgment  of  title 
within  the  14th  section. 

It  was  contended  on  behalf  of  the  defendant  that  the  letter  was  not  admissible  in 
evidence  at  all  against  the  defendant,  and  if  it  was,  that  it  was  no  acknowledgment 
within  the  14th  section,  not  being  signed  by  the  defendant  [105]  himself.  I  concur 
with  the  rest  of  the  Court  in  thinking  that  it  is  not  a  sufficient  acknowledgment. 
I  think  this  point  has  been  already  decided ;  and  if  the  decisions  upon  similar  clauses 
of  other  statutes  be  erroneous,  the  error  must  be  set  right  in  a  Court  of  error.  In  the 
case  cited.  Lessee  of  the  Corpmation  of  Dublin  v.  Judgeja)  I  think  the  signature  must 
be  taken  as  the  tenant's  own,  being  written  by  her  desire,  in  her  presence,  she  being 
unable  to  write  from  illness. 

Secondly,  it  was  contended  that  there  was  no  evidence  of  a  tenancy  at  will  created 
within  the  20  years.  I  am  sorry  to  differ  from  the  rest  of  the  Court,  but,  assuming 
the  letter  to  be  evidence  against  the  defendant,  and  the  same  as  if  written  by  himself, 
1  am  of  opinion  that  there  was  evidence  for  the  jury  of  a  tenancy  at  will  created 
within  20  years,  and,  had  I  been  on  the  jury,  I  would  have  found  a  verdict  accordingly. 

The  facts  are  these.  The  plaintiff  was  the  admitted  owner  of  the  land.  The 
father  of  the  defendant  had  been  tenant  of  it  liable  to  a  rent;  he  had  died  in  1836, 
and  the  defendant  seems  to  have  afterwards  continued  to  occupy  it  (if  he  did  not, 
and  entered  subsequently  to  the  writing  of  the  letter,  the  case  would,  in  my  opinion, 
be  quite  as  strong,  indeed  stronger  in  favour  of  a  tenancy  at  will).  Upon  the  present 
assumption  he  wrote  or  caused  to  be  written  the  letter  of  13th  June,  1837,  offering 
to  become  tenant  of  it  at  a  rent,  and  continued  in  possession,  no  answer  being  proved 
to  have  been  sent  to  the  letter.  Now,  to  make  a  tenancy  at  will  it  is  only  necessary 
to  shew  that  the  occupier  entered  or  continued  in  possession  by  the  consent  of  the 
landlord  at  the  occupiei-'s  request,  or  indeed  by  his  own  act :  Littleton,  s.  70,  and 
Lord  Coke's  comment  upon  it,  57  a.  And  I  think  the  true  and  [106]  legitimate 
conclusion  from  the  above  facts,  is,  that  in  1837  the  defendant  continued  in  possession, 
with  the  consent  of  the  plaintiff",  until  some  arrangement  was  made  between  them 
as  to  the  amount  of  the  rent.  If  after  this  letter,  and  no  answer  being  sent  to  it,  the 
defendant  had  sown  the  land,  and  the  plaintiff  had  in  the  following  year  taken  posses- 
sion without  allowing  the  defendant  the  benefit  of  the  crops,  I  am  satisfied  there 

(ft)  11  Irish  Law  Rep.  80;  see  Ball  v.  Dunsterville,  4  T.  R.  313. 
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would  have  been  evidence  for  a  jury  of  a  tenancy  at  will,  and  that  a  jury  would  have 
found,  for  the  defendant,  that  there  was  such  a  tenancy,  and  that  he  was  entitled  to 
the  emblements.  If  there  was  evidence  of  a  tenancy  in  1 838  there  is  evidence  in 
1857  when  the  cause  was  tried. 

The  next  question  is,  Was  the  letter  evidence  against  the  defendant?  I  own 
I  entertain  no  doubt  that  it  was ;  and  it  seems  to  me  that  the  evidence  on  the  point 
goes  much  beyond  what  it  has  been  assumed  to  be  by  my  learned  brothers.  There 
was  evidence  that  Mr.  Newton  had  the  management  of  the  plaintiff's  property,  or  in 
other  words  was  his  land  agent ;  there  was  no  cross-examination  upon  this  point,  and 
it  was  proved  that  he  was  the  present  agent  and  manager  of  the  defendant,  and  he 
was  present  in  Court  at  the  trial,  and  not  called  as  a  witness.  I  myself  entertain  no 
doubt  whatever  that  there  was  evidence  to  go  to  the  jury  that  the  letter  was  written 
by  an  agent  of  the  defendant,  and  was  evidence  against  him.  It  is  said  that  there 
was  no  evidence  that  be  was  an  agent  to  take  or  hire  land  for  the  defendant.  I  do 
not  think  that  that  is  the  question.  If  the  letter  be  evidence  against  the  defendant, 
the  facts  stated  in  it,  and  the  further  fact  of  the  continued  occupation  of  the  land  by 
the  defendant  himself,  in  my  opinion  afford  evidence  of  a  tenancy  at  will,  and  I  think 
this  conclusion  arises  upon  the  actual  facts,  and  not  upon  any  authority  of  Mr.  Newton 
to  take  or  hire  land. 

[107]  Then  remains  the  question  whether  it  makes  any  difference  that  the  defendant 
was  himself  a  tenant  in  common  with  the  plaintiff  of  the  property,  and  I  think  it 
does  not,  and  that  the  question  is  the  same  as  if  the  plaintiff  had  been  sole  owner.  I 
therefore  think  the  rule  ought  to  be  discharged.  Further :  if  the  decision  turn  upon 
the  non-admissibility  of  the  letter  in  evidence,  I  think  there  ought  to  be  a  new  trial 
to  give  the  opportunity  of  calling  Mr.  Newton,  and  ascertaining  from  him  whether  he 
wrote  it  without  the  authority  of  the  defendant,  to  whom  it  was  proved,  by  indis- 
putable evidence,  that  he  was  land  agent  or  steward. 

Bramwell,  B.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  We  have 
already  decided  that  the  letter  of  Mr.  Newton  is  not  an  acknowledgment  sufficient  to 
prevent  the  effect  of  the  Statute  of  Limitations.  The  remaining  question  is  whether 
there  was  evidence  of  a  tenancy  at  will  at  the  date  of  or  subsequent  to  that  letter ; 
I  am  of  opinion  there  was  not.  I  think  there  is  no  evidence  of  any  authority  in 
Newton  to  make  the  suggested  offer  contained  in  that  letter,  nor,  in  the  alternative, 
to  make  the  defendant  tenant  at  will  to  the  plaintiff.  Nor,  if  there  were,  do  I  conceive 
the  letter  to  be  more  than  an  expression  of  an  expectation  :  I  doubt  whether  the 
letter  was  admissible  in  evidence.  But  assuming  it  was,  and  was  evidence  of  the  facts 
mentioned  in  it,  and  that  it  shewed  the  defendant  was  then  in  possession,  I  think 
there  was  no  evidence  of  a  tenancy  at  will.  The  facts  would  be  that  the  defendant 
being  in  possession  of  the  premises  continued  there  more  than  20  years  uninterrupted 
by  the  plaintiff.  I  am  of  opinion  this  does  not  constitute  a  tenancy  at  will,  nor  is 
evidence  of  it.  To  constitute  a  tenancy  at  will,  there  must  be  a  contract,  the  lessor 
must  be  bound  as  well  as  the  lessee.  Now,  I  see  nothing  in  this  to  prevent  the  [108] 
lessor  from  treating  the  defendant  as  a  trespasser  at  any  time  from  the  date  of  that 
letter  down  to  the  bringing  of  this  action.  Indeed  it  does  not  appear  there  was  any 
demand  of  possession  or  determination  of  a  tenancy  at  will  before  the  bringing  of  this 
action.  Mere  silence  on  the  part  of  the  plaintiff  did  not  constitute  or  make  evidence 
of  a  tenancy  at  will.  If  it  did,  when  did  the  silence  have  that  effect?  At  the  end  of 
a  day — a  week — a  month — a  year — or  when  ?  Where  there  is  no  duty  to  do  anything, 
mere  lapse  of  time  and  nothing  done,  is  no  evidence  of  anything.  I  do  not  dispute 
the  authority  of  Littleton  ;  on  the  contrary,  I  admit  and  rely  on  it.  For  it  is  clear 
that  Littleton  and  his  commentator  alike  suppose  an  affirmative  consent  and  not  a 
mere  negative  or  silent  consent :  see  Mitcheson  v.  Olliver  (5  E.  &  B.  419).  But  further  : 
to  what,  if  anything,  does  the  plaintiff  consent?  Not  to  a  tenancy  as  offered.  In  fact, 
not  to  anything  ottered,  but  to  the  continuance  of  the  state  of  things  as  they  existed. 
What  was  that  state  of  things.  Why,  the  defendant  is  in  possession  and  is  receiving 
the  profits.  Now,  to  the  defendant's  continuing  in  possession,  the  plaintiff's  consent 
is  not  necessary.  Nor  to  his  receiving  the  profits.  It  would  be  necessary  to  his 
receiving  them  and  not  accounting  for  them,  or  paying  some  rent  for  them ;  but  no 
such  consent  as  this  is  given.  The  above  remarks  assume  that  the  defendant  was  in 
possession  as  though  the  title  to  the  entirety  was  in  the  plaintiff".  But  in  truth  the 
defendant  was  as  much  entitled  to  the  possession  as  the  plaintiff;  his  occupation  of  the 
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laud  was  entirely  lawful ;  he  had  no  possession  of  the  plaintifTs  share  other  than  what 
was  unavoidable.  There  is  in  this  case,  therefore,  a  want  of  any  evidence  of  contract 
on  the  part  of  the  defendant.  There  is  no  estoppel  on  him  to  say  his  occupation  was 
unlawful,  and  so  to  admit  it  was  lawful,  and  [109]  so  acknowledge  a  tenancy.  The 
case  is  not  in  the  dilemma  that  either  he  was  wrongfully  in  occupation,  or  rightly  by 
the  will  of  the  lessor.  I  think  therefore  there  is  no  evidence  that  either  plaintiff  or 
defendant  was  party  to  a  tenancy  at  will,  or  proposed  tenancy  at  will.  Upon  no  sup- 
position was  the  defendant  a  trespasser.  The  case  of  Henderson  v.  Eason  (17  Q.  B. 
701)  in  the  Exchequer  Chamber  shews  that  account  was  not  maintainable,  and  as 
use  and  occupation  is  an  action  of  contract,  that  also  was  at  no  time  maintainable. 

Watson,  B.  In  this  case,  tried  before  Crompton,  J.,  at  the  last  assizes  for 
Cornwall,  it  appeared  that  the  plaintiff  was  seized  of  an  undivided  l-3rd  part  of  a 
meadow,  called  "  Barn  Meadow."  This  one  l-3rd  part  had  been  held  by  one  Thomas, 
the  owner  of  the  other  undivided  2-3rds,  under  a  lease  made  in  1765  and  which 
expired  in  1818.  Thomas  died  in  1826.  Peter,  the  father  of  the  present  defendant, 
succeeded,  and  at  the  time  of  his  death  was  the  owner  of  the  2-3rds ;  the  defendant 
on  the  death  of  his  father,  in  1836,  became  entitled  to  the  2-3rds.  He  entered  into 
possession  thereof  and  so  has  remained  to  the  present  time.  No  evidence  was  given 
to  shew  any  possession  or  receipt  of  rents  of  this  l-3rd  since  the  expiration  of  the 
lease  in  1818,  by  the  plaintifl"  or  by  those  under  whom  he  claims.  No  evidence 
respecting  this  l-3rd,  to  shew  under  what  circumstances  it  was  occupied  if  at  all  by 
Thomas,  and  by  defendant's  father,  or  by  the  defendant,  was  given ;  therefore  it  is 
clear  that,  but  for  the  letter  hereinafter  mentioned,  the  plaintiffs  claim  would  be 
barred  by  the  operation  of  the  Limitation  Act,  3  &  4  Wm.  4,  c.  27,  ss.  2  and  12  :  see 
Culley  V.  Taylerson  (11  A.  &  E.  1008).  The  letter  was  received  in  evidence  by  the 
learned  Judge,  reserving  for  [110]  the  opinion  of  the  Court  the  questions  of  the 
admissibility  and  effect  of  such  letter.  The  first  question  is,  was  that  letter  receivable 
in  evidence '?    The  letter  was  in  these  terms — (his  Lordship  read  the  letter). 

To  shew  that  it  was  receivable  in  evidence  Mr.  Millett  was  called,  to  whom  the 
letter  was  directed,  who  proved  that  Newton  (the  writer  of  the  letter)  received  the 
rents  for  Peter  for  many  years,  that  he  was  an  estate  agent ;  witness  had  communicated 
with  Newton  as  to  matters  connected  with  the  manor  and  first  saw  Withyam  and 
afterwards  Newton,  and  had  conversations  with  Newton  as  to  a  mine  sett  at  Chiverton, 
and  met  Newton  on  the  ground — only  once  :  the  sett  was  not  granted  :  he  appeared 
as  representative  of  Peter,  and  had  conversations  with  him  on  the  subject :  he  con- 
versed as  to  a  right  of  turbary  over  Hallett  Down.  Newton  received  rents  at  the 
courts  and  paid  Peter's  proportions  of  the  expenses.  He  met  Newton  on  the  ground 
about  Hallett  Down. 

Upon  these  facts  I  am  of  opinion  that  no  evidence  was  given  to  prove  Peter's 
authority  to  Newton  to  write  this  letter.  No  express  authority  was  proved ;  no 
evidence  given  that  the  defendant  ever  heard  of,  or  had  any  knowledge,  or  ever  acted 
upon  or  recognised  this  letter.  Then,  was  there  any  thing  to  shew  that  writing  this 
letter  by  Newton  was  within  the  general  scope  of  his  authority'?  Newton  was  an 
estate  agent,  and  received  the  rent  for  the  defendant ;  and  received  rents  at  the  manor 
court,  and  paid  the  expenses  of  the  defendant  there.  There  is  certainly  no  authority 
in  a  receiver  of  rents  to  make  admissions.  Throughout  the  country  landowners  are 
in  the  habit  of  employing  estate  agents  and  others  to  receive  their  rents,  and  to 
conduct  such  farming  operations  as  repairing,  draining,  cutting  timber  and  the  like ; 
but  such  an  employment  would  not  enable  that  agent  without  express  authorit}'^  to 
make  [111]  admissions  in  writing  or  otherwise  as  to  his  employer's  title,  or  to  bind 
him  by  proposals  to  purchase,  or  take  on  lease,  the  lands  of  another.  To  hold  other- 
wise would  be  to  place  landowners  at  the  mercy  of  their  receivers  or  farm  agents. 
Even  an  attorney  employed  in  a  matter  of  business  is  not  an  agent  to  make  admissions 
for  his  client  except  after  action  commenced  and  in  matters  relating  to  that  action  : 
Wagstaff  \.  JVatson  (4  B.  &  Ad.  339).  And  as  to  Newton  negociating  respecting  some 
right  of  turbary  on  behalf  of  the  defendant,  it  is  impossible  to  say  that  this  would 
authorize  him  at  any  future  time  to  make  statements  as  to  title,  or  to  make  an  offer 
for  the  purchase  of  land. 

Moreover,  it  is  for  the  Judge  to  look  at  the  letter  to  see  whether  it  professes  to 
be  written  by  an  agent,  and  by  the  authority  of  the  defendant.  It  does  not  purport 
to  be  written  by  the  defendant's  sanction,  or  authority,  but  merely  asking  Millett 
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whether  a  lease  would  be  granted,  defendant  being  in  possession  of  2-3rds,  who,  as  he 
says,  no  doubt  will  accept  a  lease,  and  no  doubt  would  pay  rent  for  the  past. 

But  assuming  the  letter  admissible,  what  effect  has  it  ?  It  is  clear — indeed  all  but 
admitted  in  argument — that  it  was  not  an  admission  of  title  to  avoid  the  Statute  of 
Limitations,  within  the  14th  section  of  the  3  &  4  Wm.  4,  c.  27,  for  such  an  acknow- 
ledgment must  be  signed  by  the  person  in  possession,  and  an  acknowledgment  of 
title  in  writing,  signed  by  an  agent,  is  not  sufficient  for  that  purpose.  By  giving 
effect  to  the  letter,  we  should  truly  admit  it  as  an  admission  of  title  when  not  properly 
signed.  But  it  was  contended  that  the  letter  itself,  not  answered  or  in  any  wise 
recognised  by,  or  even  known  to  the  plaintiff,  was  evidence  of  a  tenancy  at  will,  and 
if  so,  the  tenancy  at  will  was  determined  at  the  death  of  Thomas  and  of  the  [112] 
defendant's  father,  and  that  a  fresh  tenancy  at  will  was  created  at  the  time  of  and  by 
the  act  of  writing  the  letter.  I  think  not.  A  tenancy  at  will,  like  any  other  tenancy, 
must  be  created  by  the  agreement  of  the  parties,  or  it  may  arise  from  the  relation  of 
the  parties,  where  there  is  a  will  on  both  sides,  that  one  should  hold  the  land  of 
another,  as  in  Littleton,  s.  70  : — "  Also  if  a  man  make  a  deed  of  feoffment  to  another 
of  lands  and  deliver  to  him  the  deed,  but  not  have  livery  of  seisin,  in  this  case  he  to 
whom  the  deed  was  delivered  may  enter  into  the  land  and  occupy  it  at  the  will  of 
him  who  made  the  deed."  So,  where  a  purchaser  of  land  before  conveyance  executed 
enters,  &c.,  he  is  tenant  at  will  to  the  intended  vendor :  Doe  v.  Chamberlain  (5  M. 
&  W.  14).  In  either  case  the  feoffee  or  the  purchaser  holds  the  lands  at  the  will  of 
the  feoffor  or  vendor.  And  also  when  one  person  occupies  the  land  of  another  by  his 
express  permission,  without  payment  of  rent,  he  is  a  strict  tenant  at  will.  Here,  the 
letter  does  not  shew  that  either  Thomas  or  Peter,  the  defendant's  father,  or  the 
defendant,  occupied  the  plaintiff's  l-3rd  part  by  the  permission  of  the  plaintiff;  but 
merely  that  they  occupied  their  own  2-3rds,  subject  to  an  action  of  account  to  the 
plaintiff  for  his  l-3rd,  if  they  received  more  than  their  shares :  Heiiderson  v.  Eason 
(17  Q.  B.  701).  But  was  this  letter  proof  of  a  tenancy  at  will  before  or  after  the 
letter  was  written  1  Nothing  was  said  or  done  on  either  side  to  create  such  a 
tenancy.  The  defendant  was  not  let  into  possession  of  the  plaintiff's  l-3rd,  nor 
was  there  any  negociation  for  the  lease.  In  the  case  of  Doe  d.  Bennett  v.  Turner 
(7  M.  &  W.  226 ;  see  p.  233),  where  a  tenancy  at  will  was  determined  by  the  entry 
of  the  lessor,  after  which  the  tenant  remained  in  possession,  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  says,  that  "after  the  will  determined  [113]  the  defendant 
became  tenant  at  sufferance,  and  such  tenancy  at  sufferance  would  continue  until  the 
parties  created  a  new  tenancy  at  will  by  fresh  agreement  between  them  express  or 
implied;"  and  he  says  slight  evidence  would  satisfy  the  jury  for  that  purpose.  On 
the  second  trial  of  the  same  case,  'Turner  v.  Doe.  d.  Bennett  (9  M.  &  W.  643),  to  prove 
a  fresh  tenancy  at  will,  it  was  shewn  that  after  the  termination  of  the  will  the  defen- 
dant signed  an  assessment,  stating  himself  to  be  tenant  of  the  farm  and  the  lessor  of 
the  plaintiff  to  be  proprietor,  and  from  this  it  was  left  to  the  jury  to  infer  and  they 
found  that  there  was  a  fresh  tenancy  at  will.  Here  there  is  no  act  done  by  either 
party,  except  Mr.  Newton  expressing  in  his  letter  that  the  defendant  was  in  posses- 
sion of  2-3rds,  and  that  he  might  take  a  lease  for  lives  of  the  other  l-3rd.  Mr. 
Newton  says,  that  no  doubt  defendant  will  pay  rent  for  plaintiff's  l-3rd  during  his 
(defendant's)  lease,  but  not  during  his  father's,  from  which  I  should  infer  that  he 
meant  a  payment  to  the  extent  he  might  be  bound  to  pay  in  an  action  of  account. 
Even  if  the  terms  of  the  letter  are  construed  strictly  as  admitting  a  liability  for 
"  rent,"  payable  by  the  father  and  the  defendant,  that  rent  could  only  be  created  by 
some  agreement,  express  or  implied,  to  pay  rent  since  the  expiration  of  the  lease  of 
1765,  and  that  would  be  evidence,  not  of  a  tenancy  at  will  but  of  a  tenancy  from  year 
to  year.  And  whether  that  tenancy  from  year  to  year  arose  when  Thomas's  lease 
expired  or  after  Thomas's  death,  when  Peter,  the  father,  became  possessed,  there  has 
been  a  tenancy  from  year  to  year  for  above  21  years;  and  as  no  rent  has  been  paid 
within  21  years  since  its  commencement,  the  plaintiff"  would  be  barred  by  the  8th 
section  of  the  3  &  4  Wm.  4,  c.  27.  On  all  these  grounds  I  am  of  opinion  that  the 
[114]  plaintiff's  claim  is  barred,  and  that  there  should  be  a  verdict  entered  for  the 
defendant  in  pursuance  of  the  leave  reserved  at  the  trial. 

Channell,  B.  In  this  case  I  have  had  the  advantage  of  reading  the  opinions  of 
my  brothers  Martin,  Bramwell  and  Watson.  I  think  it  unnecessary  to  repeat  the 
statement  of  facts  already  given.     On  one  point  we  are  all  agreed,  and  we  expressed 
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our  opinions  in  the  course  of  the  argument,  viz.,  that  the  letter  of  Mr.  Newton  of  the 
13th  of  June,  1837,  was  not  a  sufficient  acknowledgment  to  take  the  case  out  of  the 
Statute  of  Limitations.  On  the  other  points  that  arise  in  the  case,  I  regret  that  a 
difference  of  opinion  exists.  I  participate  in  the  doubt  expressed  by  my  brother 
Bramwell  whether  the  letter  of  Mr.  Newton  was  admissible  in  evidence.  Power  is 
given  to  the  Court  to  draw  such  inferences  as  a  jury  might  have  drawn ;  but  I  do  not 
see  my  way  to  the  conclusion  that  Newton  had  authority  to  bind  the  defendant, 
supposing  the  letter  to  amount  to  an  actual  offer.  But  it  seems  to  me  only  to  express 
the  writer's  expectation  and  belief  of  what  the  defendant  probably  would  do.  I  agree 
that  the  letter  does  not  amount  to  an  offer,  and  that  the  supposed  agent  does  not 
profess  to  make  one.  If  he  did,  it  was  an  offei*  on  the  part  of  the  defendant  to  take 
a  lease  of  Ley's  l-3rd  at  a  fair  rack  rent  accompanied  by  the  expression  of  an  opinion 
that,  if  a  lease  could  be  agreed  upon,  the  defendant  would  probably  pay  rent  for  the 
period  of  his  father's  occupation.  Assuming  that  the  letter  goes  beyond  the  expression 
of  the  writer's  opinion,  and  amounts  to  an  offer,  it  is  not,  I  think,  an  offer  on  the  part  of 
principal  to  become  tenant  at  will.  Supposing  it  to  be  such  an  offer,  it  is  not  disputed 
that  a  tenancy  at  will  must  be  created  [115]  by  contract  of  some  kind.  It  is  said  that 
the  continuance  of  the  defendant's  possession  after  the  letter  and  his  perception  of  the 
whole  profits  must  be  taken  to  have  been  with  the  acquiescence  of  the  plaintiff,  and 
that  such  acquiescence  would  be  evidence  from  which  the  Court  might  draw  the 
inference  of  a  tenancy  at  will.  But  the  situation  of  the  parties  must  be  borne  in  mind. 
Had  the  plaintiff  been  sole  owner  of  the  land  and  the  defendant's  possession  that  of 
a  trespjisser,  unless  it  could  be  referred  to  some  tenancy  under  the  plaintiff,  the  case 
would  have  been  different.  A  letter  similar  in  terras,  but  omitting,  of  course,  all 
reference  to  the  2-3rds  and  l-3rd,  might,  followed  by  possession,  have  been  evidence 
of  a  tenancy.  Here  the  defendant  was  seised  as  tenant  in  common  of  two  undivided 
thirds  of  Barn  Meadow,  and  the  possession  of  the  land  was  perfectly  lawful.  It  has 
I  think  been  rightly  asked — "If  there  was  a  tenancy  at  will,  when  did  it  commence?" 
What  was  there  to  bind  the  lessor,  and  when  was  he  bound?  I  agree  with  my  brothers 
Bramwell  and  Watson  in  their  view  of  the  law,  and  as  to  the  right  inferences  of  fact 
to  be  drawn  from  the  evidence ;  and  I  am  consequently  of  opinion  that,  as  regards 
Barn  Meadow,  the  rule  to  enter  a  verdict  should  be  made  absolute. 

Rule  absolute  to  enter  a.  verdict  for  the  defendant  as  regards  Barn  Meadow.(a) 

[116]  Lucas  v.  Tarleton.  Feb.  26,  1858.— In  an  action  for  selling  goods  distrained 
before  the  expiration  of  five  days,  the  plaintiff  is  not  entitled  to  a  verdict  unless 
he  proves  actual  damage.  —Quaere,  whether  under  a  count  for  taking  an  excessive 
distress  under  the  statute  of  Marlbridge,  the  plaintiff  can  shew  that  the  amount 
of  rent  due  was  less  than  that  distrained  foi-. — In  an  action  for  an  excessive 
distress  not  averring  that  the  sum  distrained  for  was  not  due,  with  a  count  for 
selling  before  the  expiration  of  five  days,  the  plaintiff  at  the  trial  applied  to 
amend  by  adding  a  count  for  distraining  and  selling  goods  to  satisfy  more  rent 
than  was  due.  The  Judge  refused  to  allow  the  amendment  on  the  ground  that 
it  was  not  a  matter  in  dispute  at  the  time  of  the  commencement  of  the  action. 
Held,  that  the  amendment  was  properly  disallowed. 

[S.  C.  27  L.  J.  Ex.  246.] 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  griev- 
ances, &c.,  a  messuage  and  land  at  &c.  were  held  and  occupied  by  virtue  of  a  certain 
tenancy  under  the  defendant,  at  and  under  a  certain  rent,  and  the  defendant  distrained 
the  plaintiff's  goods,  that  is  to  say,  (enumerating  them),  being  in  and  upon  the  said 
house  and  land,  for  certain  arrears  of  the  said  rent.  Yet  the  defendant  wrongfully, 
and  contrary  to  the  statute  in  such  case  made,  sold  the  said  goods  under  the  said 
distress  towards  satisfaction  of  the  said  rent  for  which  they  had  been  distrained,  and 
the  charges  of  the  said  distress,  appraisement  and  sale,  without  having  left  at  the  chief 
mansion  house,  or  other  most  notorious  place  of  the  said  premises  charged  with  the  said 
rent  distrained  for,  any  notice  of  the  said  distress  and  of  the  cause  of  such  taking,  five 

(a)  See  Doe  d.  Goody  v.  Carter,  9  Q.  B.  863 ;  Doe  d.  the  Birmingham  Canal  Company 
V.  Md,  1 1  Q.  B.  1 27. 
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clear  days  before  the  appraisement  and  sale  of  the  said  goods,  as  required  by  the  said 
statutes,  and  wrongfully  sold  the  said  goods  as  aforesaid  before  the  expiration  of  five 
days  after  the  said  distress  taken  and  notice  thereof  left  at  the  chief  mansion  house 
or  other  most  notorious  place  on  the  said  premises,  contrary  to  the  said  statute. 
Second  count :  that  before  the  grievances  &c.,  a  messuage  and  land  at  &c.,  were  held 
and  occupied  by  virtue  of  a  certain  tenancy  under  the  defendant,  at  and  under  a 
certain  rent  payable  to  the  defendant,(a)i  and  the  [117]  defendant  distrained  for  certain 
rent  then  due  to  him  for  and  in  respect  of  the  said  messuage  and  land,  the  plaintiff's 
goods,  that  is  to  say  (enumerating  them),  the  same  being  of  much  greater  value  than 
the  said  rent  then  due  to  the  defendant  and  the  charges  of  the  said  distress  and 
appraisement  and  sale  thereof,  when  at  the  time  of  taking  the  said  distress  a  small 
part  of  the  said  goods  was  of  sufficient  value  to  satisfy  the  said  rent  and  charges,  and 
the  defendant  thereby  took  an  excessive  and  unreasonable  distress  for  the  said  rent, 
contrary  to  the  statute. 

Plea:  Not  guilty  (by  stat.  11  Geo.  2,  c.  19,  s.  21).     Whereupon  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Warwickshire  Summer  Assizes,  it 
was  proved  that  the  plaintiff  and  his  son  W.  Lucas  were  tenants  of  a  farm  under  the 
defendant.  Rent  being  in  arrear  the  defendant  distrained,  and  notice  of  distress  was 
served  on  the  13th  of  October.  The  sale  under  the  distress  took  place  on  Saturday 
the  18th  of  October  at  11  or  12  o'clock  ;(a)2  but  there  was  no  evidence  that  the 
plaintiff  had  sustained  any  damage  by  reason  of  the  sale  taking  place  on  that  day 
instead  of  the  Monday  following.  Goods  were  sold  sufficient  to  realize  961.  19s.  5d., 
the  amount  distrained  for  being  rent  801.  and  costs  141.  6s.  6d.,  making  941.  6s.  6d. 
The  plaintiff's  witnesses  stated  that  the  rent  was  only  701.,  71.  of  which  had  been  paid. 
At  the  conclusion  of  the  plaintiff's  case,  the  defendant's  counsel  submitted  that  as 
no  actual  damage  had  been  sustained  in  consequence  of  the  sale  on  the  Saturday,  the 
defendant  was  entitled  to  a  verdict.  The  learned  Judge  was  of  that  [118]  opinion. 
The  plaintiff^s  counsel  then  applied  to  add  a  count  for  distraining  and  selling  goods 
to  satisfy  a  larger  amount  of  rent  than  that  actually  due ;  but  the  learned  Judge 
refused  to  permit  the  amendment  on  the  ground  that  this  was  not  a  matter  in 
controversy  at  the  time  of  the  commencement  of  the  action,  and  he  directed  a  verdict 
to  be  entered  for  the  defendant. 

Macaulay,  in  Michaelmas  Term,  obtained  a  rule  for  a  new  trial  on  the  grounds, 
that  the  Judge  misdirected  the  jury  in  telling  them  that  the  plaintiff  was  not  entitled 
to  recover  any  damages,  and  that  the  second  count  did  not  entitle  the  plaintiff  to 
claim  damages  as  for  the  taking  and  distraining  a  larger  quantity  of  goods  than  were 
necessary  to  satisfy  the  rent  due  together  with  the  costs  of  the  distress ;  and  that  the 
verdict  was  contrary  to  the  evidence. 

Hayes,  Serjt.,  and  Field  shewed  cause.(a)3  The  plaintiff  was  not  entitled  to  a 
verdict  on  the  first  count,  because  he  proved  no  damage  :  11  Geo.  2,  c.  19,  s.  19.  In 
Rodgers  v.  Parker  (18  C.  B.  112)  growing  wheat  was  distrained  and  sold,  the  rule  as 
to  growing  crops  being,  that  they  may  be  seized  but  must  be  kept  till  they  are  fit  to 
be  cut  and  then  sold,  the  jury  having  found  that  no  damage  had  been  sustained  by  the 
plaintiff,  it  was  held  that  he  was  not  entitled  to  a  verdict  for  nominal  damages.  That 
case  is  stronger  than  the  present,  because  if  the  sale  had  been  deferred  till  the  crops 
were  ripe  there  would  have  been  a  long  time  during  which  the  defendant  might  have 
replevied  or  raised  money  to  pay  the  rent.  The  second  count  is  not  applicable  to  the 
facts  which  the  plaintiff  attempted  to  prove  at  the  trial.  There  should  have  been  a 
count  averring  that  the  rent  distrained  for  was  [119]  not  due,  and  charging  the 
defendant  with  distraining  and  selling  goods  to  an  amount  unreasonable  in  respect  of 
the  amount  which  was  actually  due. 

Macaulay  and  Bittleston,  in  support  of  the  rule.  As  to  the  first  point :  the 
sale  on  Saturday  deprived  the  plaintiff  of  two  days  during  which  he  might  have 

(liy  The  ordinary  count  for  taking  an  excessive  distress  under  the  statute  of 
Marlbridge  contains  an  averment  which  was  omitted  here,  that  "  at  the  time  of  the 
grievance,  &c.,  a  certain  small  sum  of  money,  to  wit,  the  sum  of  £  ,  and 

no  more,  was  due  and  in  arrear  from  the  plaintiff."  See  2  Chitty  on  Pleading,  p.  537, 
7th  ed. ;  Thmnpson  v.  Wood,  4  Q.  B.  493. 

{ay  See  Robinson  v.  Waddington,  13  Q.  B.  753,  overruling  Wallace  v.  King,  1  H.  Bl.  13. 

{a!f  Feb.  6.     Before  Watson,  B.,  and  Channell,  B. 
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replevied  or  raised  the  money.  The  distress  being  wrongful,  the  plaintiff  is  at  least 
entitled  to  the  diiference  between  the  value  of  the  goods  and  the  amount  of  the  sum 
distrained  for.  There  was  nothing  to  lead  to  the  presumption  that  the  plaintiff  would 
not  have  replevied.  The  question  of  damage  should  have  been  left  to  the  jury  as 
was  done  in  Rodgers  v.  Parker  (18  C.  B.  112).  The  learned  Judge  assumed  that  the 
second  count  was  similar  to  that  in  Leylancl  v.  Tancred  (16  Q.  B.  664),  but  it  is  not  so. 
[Channell,  B.  If  the  learned  Judge  ruled  that  the  second  count  disclosed  no  cause 
of  action,  that  was  a  misdirection.  But  if  he  said  that  upon  the  second  count  the 
plaintiff"  was  bound  by  the  admission  that  the  rent  distrained  for  was  due,  and  that 
therefore  the  distress  was  not  excessive,  he  was  probably  right.]  The  plaintiff  was  at 
liberty  to  shew  what  rent  was  really  due.  In  Crowder  v.  Self  (2  Moo.  &  Rob.  190), 
which  was  an  action  for  an  excessive  distress.  Lord  Abinger  told  the  jury  that  the 
question  was,  "  whether,  notwithstanding  the  sum  of  61.  occurring  in  the  warrant, 
the  goods  actually  seized  were  more  than  sufficient  to  satisfy  a  distress  for  41.,"  the 
amount  really  due.  In  Sells  v.  Hoare  (1  Bing.  401),  it  is  said  that  the  substantial 
allegation  in  an  action  for  an  excessive  distress  is,  that  more  was  distrained  for  than 
was  actually  due.  A  distress  is  excessive  if  it  is  unreasonable  and  excessive  in  respect 
of  what  is  really  [120]  due.  Since  the  case  of  Tana-ed  v.  Leyland  (16  Q.  B.  669),  it 
cannot  be  held  that,  in  an  action  for  taking  an  excessive  distress,  the  plaintiff  cannot 
adduce  evidence  that  a  less  sum  than  that  distrained  for  was  due.  They  referred 
also  to  French  v.  Phillips  (1  H.  &  N.  564). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  case  was  tried  before  my  brother  Cresswell  at  the  last  assizes 
for  Warwickshire.  At  the  trial  it  appealed  that  the  declaration  contained  two  counts  : 
the  first  for  selling  goods  distrained  for  rent  within  five  days :  the  second  count  was 
for  an  excessive  distress.  At  the  trial  it  was  proved  that  the  goods  were  sold  a  day 
too  soon ;  but  there  was  no  evidence  to  shew  that  the  defendant  had  sustained  any 
damage  thereby  ;  upon  which  the  learned  Judge  directed  a  verdict  for  the  defendant. 
Upon  this  point  we  think  that  the  learned  Judge  was  right,  and  we  consider  Rodgers 
V.  Parker  (18  C.  B.  112)  an  authority  in  point.  On  the  other  count  the  Judge  reports 
to  us  that  upon  his  so  ruling  Mr.  Macaulay  applied  to  amend  the  declaration  by 
inserting  a  count  for  distraining  and  selling  goods  to  a  greater  amount  than  the  rent 
due,  which  the  Judge,  after  consultation  with  Erie,  J.,  refused  to  allow,  on  the  ground 
that  this  matter  was  not  in  dispute  at  the  commencement  of  the  action.  In  this 
ruling  we  concur,  for  such  ruling  is  in  accordance  with  the  judgment  of  the  Court  of 
Common  Pleas  in  the  case  of  Wilkin  v.  Reed  (15  C.  B.  192). 

But  Mr.  Macaulay  applied  to  us  for  a  new  trial,  on  the  ground  that  the  Judge  had 
said  that  the  last  count  was  bad,  [121]  as  it  was  erroneously  supposed  that  it  was  a 
count  for  distraining  for  more  rent  than  was  due  without  an  allegation  of  special 
damage ;  (a)  the  learned  counsel  for  the  plaintiff  also  contended  before  us,  that  under 
the  common  count  for  an  excessive  distress  {b)  under  the  statute  of  Marlbridge,  the 
plaintiff  might  shew  that  the  defendant  had  distrained  for  more  rent  than  was  due  in 
order  to  shew  that  the  distress  was  excessive.  How  that  may  be,  we  do  not  feel  our- 
selves called  upon  to  pronounce  any  opinion  in  the  present  case,  for  we  have  com- 
municated with  the  learned  Judge  and  although  he  does  not  recollect  any  such 
expression  as  to  the  validity  of  the  count,  it  is  clear  to  us  that  he  was  never  requested 
to  leave  any  question  of  fact  to  the  jury,  nor  was  he  requested  to  determine  in  point 
of  law  what  was  the  effect  of  this  count  as  regards  the  facts  proved.  In  this  state  of 
the  case  we  might  discharge  the  rule,  but  we  think  that  instead  of  discharging  the 
rule,  the  plaintiff  may  be  let  in  to  try  this  action  again  if  he  thinks  it  worth  his  while, 
but  it  must  be  on  payment  of  the  costs  of  the  first  trial  and  of  this  rule  within  ten 
days.  If  these  costs  are  paid  within  that  time  the  rule  will  be  absolute  for  a  new 
trial ;  otherwise  the  rule  must  be  discharged. 

Rule  accordingly. 

(a)  Leyland  v.  Tancred,  16  Q.  B.  664;  Stevenson  v.  Newnham,  13  C.  B.  285;  Glynn 
V.  ThmMs,  11  Exch.  870. 

(i)  Pigott  V.  Birtles,  1  M.  &  W.  441 ;  Thampsan  v.  Wood,  4  Q.  B.  493. 
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[122]  GuRNEY  V.  John  Evans  and  John  Evans,  the  Younger.  Feb.  6,  1858. — 
Goods  having  been  ordered  by  E.  were  invoiced  to  "E.  and  Son,"  and  a  bill  was 
drawn  for  the  price  on  "E.  and  Son."  The  bill  was  accepted  in  the  handwriting 
of  the  son,  in  name  of  E.  and  Son.  The  son  was  not  a  partner  and  it  was  alleged 
that  he  accepted  the  bill  only  as  his  father's  amanuensis.  Held,  that  if  the  son 
had  so  conducted  himself  that  the  drawer  of  the  bill  might  reasonably  have 
believed  and  did  believe  that  he  was  a  partner,  he  was  liable  on  the  bill. 

[S.  C.  27  L.  J.  Ex.  166.] 

The  declaration  stated,  that  the  plaintiff  on,  &c ,  sued  out  of  Her  Majesty's  Court 
of  Exchequer  of  Pleas,  a  writ  of  summons  against  John  Evans  and  John  Evans  the 
younger,  in  the  special  form  contained  in  Schedule  A.  to  the  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855,  and  indorsed  as  follows  (setting  out  the  indorsement). 
And  the  plaintiff'  suggests  and  gives  the  Court  here  to  understand  and  be  informed 
that  the  said  John  Evans  has  not  appeared  to  the  said  writ,  and  that  judgment  has 
been  signed  and  obtained  against  him  herein.  And  the  plaintiff,  by  &c.,  his  attorney, 
declares  against  John  Evans  the  younger,  that  the  plaintiff  on,  &c.,  by  his  bill  of 
exchange  now  overdue,  directed  to  the  defendants,  required  the  defendants  to  pay  to 
the  order  of  the  plaintiff  941.,  six  months  after  date,  and  the  defendants  accepted  the 
said  bill,  but  have  not  paid  the  same. 

Plea  by  the  defendant  John  Evans  the  younger,  that  he  did  not  accept  the  said 
bill.     Whereupon  issue  was  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  Bristol  Summer  Assizes,  1857,  it  was 
proved  that  the  plaintiff,  a  timber  merchant,  carrying  on  bu-siness  in  London,  being  at 
Aberystwith  in  October,  1856,  applied  to  Evans  the  father,  who  was  a  shipbuilder, 
for  an  order  for  some  oak  timber.  The  father  would  not  give  an  order  without  con- 
sulting his  son,  but  the  father,  the  son,  and  the  plaintiff  having  subsequently  met,  on 
the  13th  of  October  the  father  wrote  an  order  for  the  timber.  The  timber  was 
invoiced  to  J.  Evans  and  Son,  and  the  bill  on  which  the  action  was  brought  was  drawn 
upon  J.  Evans  and  Son,  and  was  accepted  in  the  handwriting  of  the  son.  On  the 
25th  of  November,  the  plaintiff  received  a  letter  containing  these  expressions  : — "  The 
planks  have  not  yet  arrived ;  but  the  little  I  saw  of  them  at  [123]  Newport,  on  board 
the  boat,  I  think  they  will  do.  I  enclose  my  acceptance,  &c.,"  signed  J.  Evans.  This 
letter  was  in  the  handwriting  of  the  son.  The  plaintiff  acknowledged  the  acceptance, 
addressing  his  letter  to  J.  Evans.  He  then  wrote  for  further  orders,  addressing  his 
letter  to  J.  Evans  and  Son,  and  eventually  sent  a  further  supply  of  timber,  to  the 
amount  of  2211.,  for  which  he  drew  a  bill  on  J.  Evans  and  Son.  Some  of  this  timber 
having  been  lost  on  the  journey,  the  father  sent  two  acceptances  of  his  own  for  1001. 
and  1051.,  but  did  not  return  the  draft  on  J.  Evans  and  Son  for  2211.  The  plaintiff 
then  wrote,  alleging  that  he  had  shipped  the  full  quantity  of  timber,  and  saying,  "  I 
thought  your  firm  was  J.  Evans  and  Son:  is  it  not  so?"  The  son,  writing  in  the 
name  of  the  father,  answered  the  letter ;  but  the  answer  did  not  explain  that  the  son 
was  not  a  partner.  The  father  afterwards  compounded  with  his  creditors.  The 
plaintiff  said  that  he  believed  that  the  son  was  a  partner,  and  that  he  was  never 
undeceived  until  the  meeting  of  creditors.  On  behalf  of  the  defendant  J.  Evans  the 
younger,  it  was  proved  that  there  was  no  partnership  between  him  and  his  father : 
that  the  timber  was  in  fact  ordered  by  and  for  J.  Evans  the  father,  and  that  the  son 
had  signed  the  bills,  and  written  the  letters  at  the  request  of  his  father,  who,  in  con- 
sequence of  an  accident,  was  unable  to  write.  To  explain  the  fact  that  the  first  bill 
on  J.  Evans  and  Son  was  not  returned,  it  was  said  that  the  stamp  would  have 
been  spoiled. 

The  plaintiff's  counsel  contended,  that  J.  Evans  the  younger  was  estopped  from 
denying  his  acceptance.  The  learned  Judge  told  the  jury  that  he  did  not  think  that 
the  plaintiff  intended  to  draw  upon  the  son,  except  upon  the  supposition  that  he  was 
a  partner ;  and  that  if  the  plaintiff  intended  to  draw  upon  the  partnership  only,  they 
might  find  for  the  defendant.     The  jury  thereupon  found  a  verdict  for  the  defendant. 

[124]  Prideaux,  in  last  Michaelmas  Term,  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  Judge  misdirected  the  jury  in  telling  them  that  if  they  thought  that 
the  plaintiff  only  drew  on  the  son  on  the  supposition  that  he  was  a  partner,  and  that 
he  intended  only  to  draw  on  the  party  whose  business  it  was,  and  that  the  son,  by 
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mistake,  accepted  for  the  father  in  the  name  of  Evans  and  Son,  they  were  to  find  for 
the  defendant :  also  on  the  ground  that  the  son  was  estopped  from  denying  his 
acceptance,  and  that  the  verdict  was  against  evidence,  the  evidence  clearly  shewing 
that  the  son  had  held  himself  out  as  a  partner  or  co-contractor :  against  which 

Karslake  now  shewed  cause. 

Bramm'ELL,  B.  I  am  of  opinion  that  this  rule  must  be  absolute.  It  is  clear  that 
there  was  evidence  that  the  son  so  conducted  himself  that  the  plaintiff  might  have 
reasonably  believed  that  he  was  one  of  the  purchasers  of  the  timber,  and  that  the 
plaintiff  did  so  believe.  If  so,  the  son  would  have  been  liable  for  the  price  of  the 
timber,  and  on  the  same  principle  he  is  liable  on  this  bill.  What  was  left  to  the  jury 
was,  not  what  was  the  operation  of  the  conduct  of  the  defendant  upon  the  plaintiffs' 
mind,  but  what  was  in  the  mind  of  the  defendant. 

Watson,  B,  The  proper  question  was  not  left  to  the  jury  in  this  case ;  they  should 
have  been  asked  whether  the  conduct  or  statements  of  the  defendant  J.  Evans  the 
younger  led  the  plaintiff  to  believe  that  the  defendant  and  his  father  were  in  partner- 
ship, and  whether  the  plaintiff  acted  on  that  belief.  The  plaintiff  said  that  he  did 
believe  it.  The  statement  of  the  defendant  was,  that  the  invoice  was  sent  to  Evans 
and  Son.  The  defendant  received  it :  he  never  returned  it,  or  said  it  was  a  mistake. 
A  bill  was  then  drawn  on  Evans  and  Son.  The  father  being  [125]  present,  the  defen- 
dant, the  son,  accepted  it  in  that  form ;  the  father  saying  that  otherwise  the  stamp 
would  have  been  spoiled.  There  was  a  second  sale  of  timber,  invoiced  in  like 
manner,  to  J.  Evans  and  Son,  in  respect  of  which  a  bill  was  drawn  on  J.  Evans  and 
Son,  and  a  correspondence,  and  still  no  denial  by  the  son  that  he  was  a  partner. 
These  facts  furnished  evidence  that  the  defendants  had  held  themselves  out  as  partners, 
which  ought  to  have  been  submitted  to  the  jury. 

Channell,  B.  I  concur  in  thinking  that  this  rule  must  be  absolute  for  a  new 
trial.  The  plaintiff  had  a  right  to  have  the  question  left  to  the  jury,  whether  the 
defendant  held  himself  out  as  a  partner. 

Rule  absolute. 

The  Attorney  General  v.  Lord  Middleton.  Feb.  9  &  10,  1858. — A  testator 
devised  his  real  estate  to  D.  for  life,  and  after  D.'s  decease  to  his  eldest  and  other 
sons  in  tail  male ;  and  in  default  of  such  issue  to  H.  for  life,  and  after  his  decease 
to  the  eldest  son  of  H.  for  life,  with  remainders  over.  The  testator  died  in  June, 
1835,  leaving  D.  and  H.,  and  the  defendant  (the  eldest  son  of  H.),  him  surviving. 
H.  died  in  November  1849,  leaving  the  defendant  him  surviving.  On  the  19th 
of  May,  1853,  "The  Succession  Duty  Act,  1853,"  came  into  operation.  In 
November  1856,  D.  died,  whereupon  the  defendant  succeeded  to  the  estate  under 
the  testator's  will.  Held,  that  the  defendant  was  chargeable  with  duty  under 
the  2nd  section  of  "The  Succession  Duty  Act,  1853." 

[S.  C.  27  L.  J.  Ex.  229 ;  6  W.  R.  300.] 

Information  by  the  Attorney  General  as  follows  : — 

1.  The  object  of  this  information  is  to  obtain  payment  of  the  duty,  which  has 
become  payable  to  Her  Majesty  in  respect  of  the  succession  of  the  defendant,  who  is 
the  eighth  Baron  Middleton,  to  certain  real  property,  formerly  belonging  to  Henry, 
sixth  Baron  Middleton  deceased,  hereinafter  referred  to  as  "  the  testator." 

2.  The  testator  was,  at  the  time  of  making  his  will  and  of  his  death,  absolutely 
beneficially  seised  and  entitled,  for  an  estate  of  inheritance  in  fee  simple,  of  and  to 
certain  real  property,  such  as  in  the  Succession  Duty  Act  1853  is  mentioned,  being 
the  manors,  hereditaments  and  real  estate  [126]  particularly  described  in  his  will,  and 
thereby  devised  as  hereinafter  stated,  or  otherwise  had  full  power  to  appoint  and 
dispose  of  the  same  by  will ;  and,  on  the  18th  of  June,  1834,  the  testator  made  his  last 
will  and  testament  in  writing,  of  that  date,  which  was  duly  executed  and  attested  as 
was  then  by  law  required  for  the  devise  of  freehold  estates ;  and  thereby,  amongst 
other  things  (to  which  it  is  unnecessary  for  the  purposes  of  this  suit  more  fully  to 
refer),  he  gave  his  wife  Jane  Lady  Middleton  a  life  estate  in  his  mansion  house  at 
liangford  in  the  county  of  Nottingham,  and  in  100  acres  of  land  adjoining  thereto, 
and  devised  the  same  at  her  decease  to  the  uses  to  which  he  had  thereinafter  devised 
the  residue  of  his  Langford  estate ;  and  the  rest  of  the  said  will  (so  far  as  it  is  necessary 
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for  the  purposes  of  this  suit  to  state  the  same)  is  in  the  following  terms,  that  is  to 
say  : — "  I  give  and  devise  all  my  freehold  manors,  mansion  houses,  messuages  or  tene- 
ments, advowsons,  farms,  lands,  tithes,  collieries,  hereditaments  and  real  estate,  situate, 
standing,  lying,  arising,  oi"  being  at  Langford  aforesaid,  and  at  Wollaton  Trowell  and 
Lenton,  in  the  said  county  of  Nottingham,  and  at  Stapleford,  and  at  Carlton  in  Moor- 
land aforesaid,  and  at  Middleton,  in  the  said  county  of  Warwick,  and  their  rights, 
members  and  appurtenances,  and  all  other  the  freehold  hereditaments  and  real  estate, 
if  any,  situate  and  being  in  the  said  counties  of  Nottingham,  Lincoln  and  Warwick, 
or  any  of  them,  of  or  to  which  I,  or  any  person  or  persons  in  trust  for  me,  am,  is,  or 
are  seised,  or  entitled,  for  an  estate  of  inheritance  in  possession,  reversion,  remainder 
or  expectancy,  or  which  I  have  any  power  to  appoint  or  dispose  of  by  this  my  will, 
with  their  and  every  of  their  rights,  members  and  appurtenances,  &c.  (then  followed 
certain  exceptions,  including  the  mansion  house,  lands  and  hereditaments  at  Langford), 
To  the  use  of  my  cousin  the  said  Digby  Willoughby  and  his  assigns  during  [127]  his 
life,  without  impeachment  of  waste ;  and  after  his  decease,  to  the  use  of  the  eldest 
and  every  subsequently  born  son  of  the  said  Digby  Willoughby  who  shall  be  born  in 
my  lifetime,  and  his  assigns,  severally  and  successively,  according  to  his  respective 
seniority,  during  his  ;life,  without  impeachment  of  waste ;  and  after  his  respective 
decease,  to  the  use  of  the  respective  first,  and  every  other  son  of  such  eldest  and 
subsequently  born  sons  as  last  aforesaid,  severally  and  successively,  according  to  his 
respective  seniority,  in  tail  male ;  but  so  that  the  respective  son,  or  sons  of  the  elder 
of  such  eldest  and  subsequently  born  sons  (if  more  than  one),  and  his  and  their  issue 
male,  shall  always  take  before,  and  be  preferred  to  the  respective  son  or  sons  of  the 
younger  of  such  subsequently  born  sons,  and  his,  and  their  issue  male ;  and  in  default 
of  such  issue,  to  the  use  of  every  son  of  the  said  Digby  Willoughby  who  shall  be  born 
after  my  decease,  severally  and  successively,  according  to  his  respective  seniority  in 
tail  male.  And  in  default  of  such  issue,  to  the  use  of  Henry  Willoughby  and  his 
assigns  during  his  life,  without  impeachment  of  waste ;  and  after  his  decease,  to  the 
use  of  the  eldest  son  of  the  said  Henry  Willoughby  and  his  assigns,  during  his  life, 
without  impeachment  of  waste  : "  with  divers  remainders  over,  as  by  the  said  will  or 
an  office  copy  of  or  extract  from  the  same  or  the  probate  thereof  when  produced 
will  appear. 

3.  The  testator  died  on  the  6th  of  June,  1835,  without  having  altered,  or  revoked 
the  disposition  of  his  said  real  property  made  by  his  will  as  before  stated,  and  he  left 
the  said  Digby  Willoughby  and  Henry  Willoughby,  in  his  said  will  named,  who  were 
respectively  his  first  cousins,  and  also  the  above  named  defendant,  who  was  the  eldest 
son  of  the  said  Henry  Willoughby,  him  surviving.  And  upon  the  testator's  death, 
his  cousin  Digby  Willoughby  succeeded  to  the  title,  and  became  the  seventh  Baron 
Middleton,  and  he  [128]  also  succeeded  to  the  said  real  property  as  tenant  for  life 
thereof  in  possession,  under  the  disposition  thereof  made  by  the  testator's  will  as 
before  stated. 

4.  The  testator's  other  cousin  Henry  Willoughby  died  on  the  1 8th  of  November, 
1849,  leaving  the  above  named  defendant  his  eldest  son  him  surviving. 

5.  Afterwards  and  during  the  continuance  of  the  disposition  made  of  the  said  real 
property  by  the  said  will  as  before  stated,  and  after  the  19th  of  May,  1853,  being  the 
time  appointed  for  the  commencement  of  the  Succession  Duty  Act,  1853,  that  is  to 
say,  on  the  5th  of  November,  1856,  the  said  Digby  Willoughby  Baron  Middleton 
died ;  and  upon  his  death  the  above  named  defendant  succeeded  to  the  title,  and 
became  the  eighth  Baron  Middleton,  and  also  succeeded  to  the  said  real  property,  as 
tenant  for  life  thereof  in  possession  under  the  disposition  thereof  made  by  the  testator's 
will  as  before  stated. 

6.  The  defendant  is  a  descendant  of  a  brother  of  the  testator's  father,  and  the 
Attorney  General  says,  on  behalf  of  her  Majesty,  that  the  defendant  is  liable  to  pay 
duty,  in  respect  of  his  succession  to  the  said  real  property,  after  the  rate  of  51.  per  cent, 
per  annum,  upon  the  value  thereof.  But  the  defendant  declines  to  pay  any  duty 
whatever  in  respect  of  the  same,  and  wholly  denies  his  liability  so  to  do. 

The  information  concluded  with  the  following  prayer  by  the  Attorney  General : — 

1 .  That  the  defendant  may  answer  the  premises  and  matters  aforesaid. 

2.  That  it  may  be  declared  that  the  defendant  is  chargeable  with  duty  after  the 
rate  of  51.  per  cent,  or  at  some  other  rate  in  respect  of  his  succession  to  the  real 
property  devised  by  the  will  of  the  said  testator  as  hereinbefore  stated  ;  and  that  the 
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particulars  of  such  succession  and  the  [129]  amount  of  duty  payable  by  him  in  respect 
thereof  may  be  ascertained  (if  necessary)  under  the  direction  of  the  Court,  and  that 
the  defendant  may  be  decreed  to  pay  such  duty  to  the  Eeceiver  General  of  the  Inland 
Revenue  on  behalf  of  her  Majesty,  and  that  for  the  purposes  aforesaid  all  proper 
accounts  and  inquiries  may  be  taken  and  made,  the  Attorney  General,  on  behalf  of  her 
Majesty,  waiving  all  pains,  penalties  and  forfeitures  which  may  have  been  incurred  by 
the  defendant,  by  reason  of  his  neglect  to  give  such  notice,  or  to  deliver  such  account 
as  by  the  Succession  Duty  Act,  1853,  is  required  in  that  behalf,  or  otherwise  howsoever 
in  regard  to  the  said  succession. 

3.  That  the  Attorney  General,  on  behalf  of  her  Majesty,  may  have  such  further  or 
other  relief  as  the  nature  of  the  case  may  require. 
To  this  information  a  general  demurrer  was  filed. 

Wilde,  C.  Pollock  and  Parke,  for  the  defendant.(a)     The  question  is  whether  the 
Succession  Duty  Act,  1 853,  is  intended  to  operate  on  estates  created  and  which  had 
become  vested  in  interest  before  the  Act  came  into  operation,  in  cases  where  such 
estates  do  not  become  vested  in  possession  until  afterwards ;  or  whether  it  is  confined 
to  estates  created  under  instruments  made  or  taking  effect  after  the  passing  of  the  Act. 
[Watson,  B.     This  point,  though  not  argued,  was  considered  and  decided  by  this  Court 
in  the  case  of  The  Attorney  General  v.  Fitzjohn  (2  H.  &  N.  465).]     The  Act  passed  on 
the  4th  August,  1 853.     The  54th  [130]  section  makes  it  retrospective,  so  as  to  come 
into  operation  on  the  19th  of  May,  1853.     The  2nd  section  enacts  that  "every  past  or 
future  disposition  of  property,  by  reason  whereof  any  person   has  or  shall  become 
beneficially  entitled  to  any  property  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this  Act,  &c.  shall  be 
deemed  to  have  conferred  on  the  person  entitled  by  reason  of  any  such  disposition  'a 
succession  :'  and  the  terra  'successor'  shall  denote  the  person  so  entitled."     The  words 
"shall  become  entitled"  may  be  construed  "shall  have  achieved  or  acquired  a  title." 
If  a  person  makes  his  will,  as  soon  as  he  dies  every  person  who  takes  a  beneficial 
interest  under   the   will,   whether   in   possession    or  reversion,  becomes   "entitled" 
immediately  upon  the  death  of  the  testator.      The  scheme  of  the  Act  is  that  the 
person  shall  be  called  a  successor  as  soon  as  he  becomes  "entitled,"  and  that  the  duty 
shall  be  paid  when  the  property  falls  into  possession.     The  object  was  to  create  a  class 
of  taxable  persons.     The  dispositions  by  which  this  class  is  to  be  created  must  be 
dispositions  coming  into  operation  after  the  passing  of  the  Act.     To  give  that  con- 
struction to  the  Act  is  to  read  it  in  accordance  with  the  ordinary  rules  governing  the 
interpretation  of  statutes,  and  with  reference  to  what  must  be  presumed  to  have  been 
the  intention  of  the  legislature.     In  the  present  case  upon  the  death  of  the  testator 
in    1835,   the  tenant  for  life  became  entitled    to  an  estate  for   life   in    possession, 
and  the  defendant  then  became  entitled  to  an  estate  in  remainder ;  and  therefore, 
as  he  became  entitled  upon  a  death  anterior  to  the  Act,  his  position  is  not  affected  by 
the  circumstance  that  the  tenant  for  life  died  subsequently  to  the  Act.     In  no  case 
is  a  successor  constituted    unless   he   becomes  entitled    in    the  sense   of   acquiring 
the  inception   of  right   upon  a  death  happening   after   the  commencement    of   the 
[131]  Act.     Looking  at  the  whole  scheme  and  policy  of  the  Act,  and  particularly  to 
the  2nd  section  which  defines  the  term  "successor,"  and  the   20th  section  which 
regulates  the  period  of  payment,  the  manifest  intention  was  that  "  succession  "  should 
be  constituted  by  inception  of  right,  and  that  liability  to  payment  should  be  con- 
stituted by  possession  perfecting  that  right.     [Pollock,  C.  B.     Is  it  contended  that  if 
under  a  marriage  settlement,  made  twenty  years  before  the  passing  of  the  Act,  children 
took  vested  interests  which  do  not  come  into  possession  till  the  death  of  the  parents 
after  the  commencement  of  the  Act,  that  duty  would  not  be  payable  in  respect  of 
such  successions  ?]     At  first  sight  it  might  seem  to  have  been  the  better  plan  to  have 
made  possessory  right,  that  is  the  transmission  of  enjoyment,  the  test  of  possession  : 
but,  on  reflection,  it  will  appear  that  the  plan  adopted  is  the  most  scientific  and  proper, 
because,  inasmuch  as  the  acquisition  of  right  must  always  precede,  or  at  all  events  be 

(a)  At  the  conclusion  of  Wilde's  argument,  Hanson,  for  the  Crown,  asked  whether 
more  counsel  than  one  on  each  side  would  be  heard  as  this  was  a  demurrer.  The  Court 
however,  referring  to  The  Attorney  General  v.  Hailing,  15  M.  <fc  VV.  687,  said  that  as  this 
was  a  proceeding  on  the  equity  side  of  the  Court  all  the  counsel  on  each  side  had  a  right 
to  be  heard. 
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contemporaneous  with  the  acquisition  of  possession,  wherever  the  Act  attaches  upon  the 
right  it  must  attach  upon  the  possession  also.     The  words  "  or  to  the  income  thereof "  are 
not  intended  to  apply  to  property  to  which  a  person  was  previously  entitled  ;  they  are 
meant  to  apply  to  cases  in  which  the  successor  is  only  entitled  to  the  income  or  mere 
usufruct,  as  distinguished  from  the  corpus  of  the  property.     The  words  "  either  immedi- 
ately or  after  any  interval,  either  certainly  or  contingently,"  shew  that  the  words  "  bene- 
ficially entitled"  are  intended  to  apply  to  those  cases  only  where  the  party  becomes  entitled 
to  the  possession.     The  word  "  beneficially  "  is  used  in  contradistinction  to  "  fiduciary," 
that  is,  where  a  person  does  not  become  entitled  in  his  own  right.     That  is  evident 
from  the  language  of  the  latter  clause  of  the  2nd  section,  "  every  devolution  by  law 
of  any  beneficial  interest  in  property  in  possession  [132]  or  expectancy."     The  word 
"entitled"  means  entitled  in  the  sense  of  inception  of  right.     The  words  "  upon  the 
death  "  must  be  read  in  connection  with  "  become  entitled."     A  parallel  phrase  occurs 
in  the  second  branch  of  the  section,  viz.,  "devolution  by  law  upon  the  death  of  any 
person."     It  is  difficult  to  suggest  that  words  could  be  imported  before  "  upon  "  :  it 
would  not  be  correct   to    say,  "expectant  upon."     The  legislature  well  knew  the 
meaning  of  the  word  "  expectant,"  and  has  used  it  in  the  latter  part  of  the  2nd  section, 
and  in  the  7th,  14th  and  15th  sections,  and  has  omitted  it  in  the  former  part  of  the 
2nd   section,  where  they  intended   to  make  the  inception  of  right  the  criterion  of 
succession.     [Bramwell,  B.     The  words  are,  "every  past  disposition  by  reason  whereof 
any  person  has  become  entitled :  "  the  construction  contended  for  gives  no  meaning  to 
the  word  "  has."]     The  word  "  has  "  may  refer  to  a  disposition  taking  effect  after  the 
19th  of  May,  and  before  the  4th  of  August,  1853.     Since  the  Act  takes  effect  at  a 
date  anterior  to  its  passing,  there  would  have  been  a  culpable  omission  on  the  face  of 
it  if  the  word  "  past "  had  not  been  inserted.     The  language  of  the  Act  having  refer- 
ence to  the  date  of  its  passing,  it  properly  says  "  every  past  or  future  disposition  of 
property."     [Pollock,  C.  B.     According  to  that  argument,  the  language  should  have 
been,  "shall  or  has  since  the  19th  of  May  become  beneficially  entitled."]     Suppose  a 
testator  died  in  the  year  1800,  having,  by  his  will,  devised  certain  property  to  A.  for 
life,  with  remainder  to  B.  for  life,  with  remainder  to  the  right  heirs  of  a  living  person, 
or  to  the  eldest  son  of  B.  who  should  be  living  at  his  death,  or  any  class  of  persons  to 
be  ascertained  at  his  death  ;  in  those  cases,  if  B.  died  after  the  commencement  of  the 
Act,  there  would  be  a  past  disposition  by  which  a  person  became  entitled  upon  the 
death  of  another  after  the  Act ;  and  the  duty  would  be  payable,  because  there  was 
not  only  no  vested  interest,  but  the  person  or  class  could  [133]  not  be  ascertained 
until  the  death  of  the  tenant  for  life.     [Bramwell,  B.     It  would  be  the  same  if  the 
word  "  has  "  was  left  out  of  the  section.     If  any  meaning  is  given  to  that  word,  why 
should  a  person,  who  has  become  entitled  contingently,  be  liable  to  duty,  and  a  person 
who  has  become  entitled  absolutely,  not  liable  ?]     This  being  an  Act  imposing  a  tax, 
unless  the  words  are  clear  it  should  be  construed  in  favour  of  the  subject.     The  second 
branch  of  the  2nd  section  provides,  that  "  every  devolution  by  law  of  any  beneficial 
interest  in  property  or  the  income  thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this  Act,  to  any  other  person  in  posses- 
sion or  expectancy,  shall  be  deemed  to  have    conferred   a  succession,"     Suppose  a 
person  entitled  to  a  reversion  died  intestate  before  the  Act  came  into  operation,  his 
heir  would  not  be  a  "  successor  "  liable  to  duty,  because  he  was  entitled  by  devolution 
of  law  before  the  Act.     [Bramwell,  B.     The  state  of  things  supposed  would  not 
ordinarily  exist  unless  there  had  been  a  previous  disposition.     In  such  case  the  heir 
would  not  take  by  devolution  of  law  simply.     But  you  would  suggest  that  the  ancestor 
may  have  granted  a  life  estate,  and  died  possessed  of  the  reversion  in  fee.]     In  that 
case  the  heir  would  take  the  reversion  by  devolution  of  law.     A  decision  in  favour  of 
the  Crown  will  give  effect  to  an  apparent  inconsistency  and  repugnancy  on  the  face  of 
the  section  between  successors  constituted  by  "  disposition  "  and  successors  constituted 
by  "devolution."     For  instance,  assuming  that  in  the  case  of  a  "disposition"  like 
this,  the  person  entitled  in  remainder  is  liable  to  duty,  if  the  tenant  for  life  dies  after 
the  Act,  though  the  testator  died  before  it,  yet  if  the  testator  died  before  the  Act, 
having  by  his  will  devised  to  A.  for  life,  with  remainder  to  B.  in  fee,  and  B.  dies  in 
the  testator's  lifetime,  whereby  the  disposition  in  his  favour  lapses,  and  A.  dies  after 
the  Act,  could  it  be  said  that  [134]  the  heir  at  law  of  the  testator  was  a  successor  by 
devolution  within  the  meaning  of  the  second  branch  of  the  2nd  section  1     There  can 
be  no  devolution  by  law  to  an  heir  at  law,  except  iu  relation  to  the  death  of  the 
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intestate  :  the  devolution  is  only  by  reason  of  there  being  an  intestacy.  If  the  rule 
sought  to  be  applied  to  the  case  of  dispositions  were  the  true  rule,  one  might  expect 
to  find  the  same  rule  applied  with  respect  to  devolution  by  law.  [The  Attorney 
General  referred  to  the  5th  section.  Pollock,  C.  B.  By  the  third  section  where  two 
persons  are  jointly  entitled,  when  upon  the  death  of  one  the  other  takes  the  whole, 
he  is  liable  to  the  duty  although  he  may  have  had  the  legal  right  before  the  Act.] 
The  construction  put  by  the  Attorney  General  on  the  2nd  section  renders  the  3ra 
section  mere  surplusage.  The  14th  section  shews  that  the  2nd  section  refers  to  the 
acquisition  of  the  title.  The  4th  section  provides  for  "  powers  of  appointment  under 
any  disposition  taking  effect  upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  the  Act."  It  is  clear  that  this  must  mean  with 
reference  to  the  case  of  a  power  of  appointment  by  will — "  of  a  person  dying  and 
leaving  such  will  after  the  Act."  This  section  is  meant  to  meet  what  must  be  a  casus 
omissus  under  section  2.  And  the  fact  that  it  applies  only  to  dispositions  made  after 
the  Act  throws  light  upon  the  true  construction  of  the  2nd  section.  Section  8 
expressly  applies  to  dispositions  which  shall  be  made  after  the  Act.  [Bramwell,  B. 
A  provision  to  obviate  evasions  of  the  Act  would  only  apply  to  instruments  made 
after  the  passing  of  it  because,  until  after  the  passing  of  the  Act,  no  attempts  would 
be  made  to  evade  it.]  Then  the  20th  section  provides  that  the  duties  shall  be  paid 
when  the  successor  *'  becomes  entitled  in  possession  to  his  succession."  It  is  evident 
therefore  that  the  word  "  entitled  "  in  the  2nd  section  does  not  mean  "  entitled  to  the 
posses-[135]-sion,"  but  that  the  class  of  "successors  "  includes  persons  who  are  entitled 
in  reversion.  Section  14  confirms  that  view  :  it  shews  that  there  may  be  a  "  successor  " 
who  has  an  interest  in  personal  property  before  he  is  "  entitled  in  possession." 
[Bramwell,  B.  The  Attorney  General  would  contend  that  we  must  read  the  2nd 
section,  as  if  after  the  words  "  income  thereof,"  the  words  "  of  which  he  is  to  become 
possessed"  were  inserted.]  In  Wilcox  v.  Smith  (4  Drewry,  40)  Vice  Chancellor 
Kindersley  held  that  the  words  "  past  or  future  "  in  section  2,  had  reference  to  the 
time  of  the  passing  of  the  Act.  But,  in  passing  over  that  part  of  the  section  which 
relates  to  devolutions  by  law,  he  omitted  to  consider  that  which  aids  greatly  the 
construction  of  the  earlier  part  of  the  section.  They  also  referred  at  length  to  the 
judgment  of  Vice  Chancellor  Kindersley  in  Wilcox  v.  Smith. 

The  Attorney  General  was  not  called  on  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  Crown  is  entitled  to  judgment. 
The  judgment  of  Vice  Chancellor  Kindersley,  in  Wilcox  v.  Smith,  is  undoubtedly  a 
masterly  and  elaborate  investigation  of  the  subject,  containing  a  critical  examination, 
Avith  great  acumen,  of  the  whole  Act.  But  I  do  not  think  it  necessary  so  to  deal  with 
the  subject,  in  order  to  attain  a  right  conclusion.  This  is  not  the  first  time  that  our 
attention  has  been  called  to  it.  Very  recently  a  question  arose  as  to  exemption  from 
duty  under  this  Act.  I  allude  to  the  case  of  The  Attorney  General  v.  Fitzjohn  (2  H. 
&  N.  465).  There  it  was  never  suggested  that  any  doubt  existed  as  to  the  construc- 
tion of  the  Act  on  this  point.  It  was  conceded  by  the  opposing  counsel  and  assumed 
by  the  Court — I  admit  without  argument,  but  certainly  not  without  consideration ; 
for  time  was  taken  to  prepare  the  judgment,  and  [136]  amongst  ourselves  we  con- 
sidered what  was  the  meaning  of  the  Act.  The  question  is  whether  any  person,  on 
or  after  the  19th  May,  1853,  succeeding  to  property  by  reason  of  the  death  of  any 
person,  be  his  right  vested  or  contingent,  is  liable  to  succession  duty.  I  am  of  opinion 
that  he  is.  The  words  of  the  second  section  are  "  every  past  or  future  disposition  of 
property."  This  language  must  be  considered  as  uttered  by  the  legislature  on  the 
last  moment  of  the  18th  May,  1853,  so  as  to  come  into  operation  on  the  first  moment 
of  the  19th  May,  1853,  and  then  every  past  disposition  of  property  means  "every 
disposition  of  property  anterior  to  the  19th  May,  1853," — "by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any  property  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act."  Then  if  any  estate  be  given  to  A.  for  life,  remainder  to  B.  in  fee ;  if 
the  testator  made  that  disposition  before  the  19th  May,  1853,  and  after  that  day  A. 
died,  B.  who  by  reason  of  his  death  becomes  entitled  to  the  property  or  the  income 
thereof,  obtains  a  "  succession,"  and  is  liable  to  pay  the  duty.  That  is  the  plain  and 
natural  meaning  of  the  language  used.  If  any  commentary  were  wanted,  the  third 
section  supplies  it,  even  supposing  that  section  to  be  surplusage,  which  I  think  it  is 
not,  because  very  subtle  legal  distinctions  might  have  been  taken  with  reference  to 
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the  interest  of  joint  tenants,  and  the  result  if  one  of  them  died.  But  by  the  third 
section  it  is  plain,  that  though  a  person  was  absolutely  entitled  before  the  Act  came 
into  operation,  so  that  in  the  natural  order  of  events,  if  he  lived  long  enough,  he 
would  be  sure  to  get  the  whole  property  ;  yet  if,  by  the  death  of  his  co-tenant,  he 
gets  a  portion  which  he  had  not  before,  notwithstanding  his  interest  was  in  one  sense 
vested,  he  must  pay  duty  upon  the  half,  or  whatever  share  he  thus  obtains.  The 
conten-[137]-tion  on  behalf  of  the  defendant  is,  that  though  it  is  expressly  said  that 
if  a  person  in  a  particular  case  gets  half  the  property  he  shall  pay  the  duty  upon  that 
half;  yet  if  he  gets  the  whole  he  shall  pay  no  duty  at  all.  I  cannot  conceive  so 
absurd  a  piece  of  legislation.  Since  the  third  section  is  so  plain,  it  seems  to  me  to 
require  an  argument  that  it  is  impossible  that  the  construction  put  by  the  Attorney 
General  on  the  second  section  can  be  correct.  The  utmost  which  the  defendant's 
counsel  have  done  has  been  to  suggest  a  doubt,  which  I  must  say  appears  to  me  no 
doubt  at  all.  The  fifteenth  section  has  been  referred  to.  (His  Lordship  read  the 
section.)  But  that  is  merely  saying,  that  where  a  person  would  be  liable  to  pay  duty 
under  the  second  section,  if  he  has  parted  with  his  interest,  the  person  to  whom  he 
has  assigned  it  shall  be  liable  to  pay  duty  just  as  the  original  person  would  have  been 
if  he  had  retained  his  interest.  I  cannot  see,  as  that  refers  expressly  to  the  second 
section,  how  it  furnishes  any  argument  or  carries  the  case  further  than  that  section. 
The  word  "  past "  in  the  second  section,  as  I  have  already  pointed  out,  must  be  read 
as  if  the  Act  passed  on  the  last  moment  of  the  18th  May,  1853.  The  word  "has"  is 
to  be  taken  as  if  uttered  at  that  time ;  and  I  cannot  accept  the  argument  that  the 
word  "  has  "  has  crept  in  to  supply  the  interval  between  May  and  August.  It  must 
be  taken  with  the  comment  which  arises  out  of  the  third  section.  I  entertain  no  doubt 
that  it  was  intended  that  whenever  any  person  obtained,  by  the  death  of  another, 
any  benefit  under  an  arrangement,  though  made  before  the  Act,  that  benefit  should 
be  liable  to  duty.  The  seventh  section  may  be  adverted  to  as  throwing  some  light  on 
the  subject.  (His  Lordship  read  the  section.)  So  that  when  an  estate  is  left  charged 
with  an  annuity,  the  person  succeeding  to  it  is  to  pay  succession  duty  according  [138] 
to  its  then  value ;  but  when  the  annuitant  dies,  that  is  to  be  considered  as  so  much 
more  benefit,  and  duty  is  to  be  paid  upon  it.  So  also  in  every  other  case  where  an 
intermediate  interest  ceases ;  because  the  estate  becomes  of  more  value,  by  reason  of 
some  one  dying  after  the  Act  came  into  operation,  and  therefore  duty  is  payable  on 
the  increased  value.  Looking  at  these  sections,  although,  like  every  other  matter 
where  language  is  used  for  the  purpose  of  conveying  ideas,  it  is  open  to  criticism,  I 
do  not  entertain  the  slightest  doubt  as  to  the  construction  of  the  Act. 

Bramwell,  B.  I  am  of  the  same  opinion.  We  are  asked  to  put  an  unnatural 
or  forced  meaning  on  certain  words,  because  some  particular  clauses  are  supposed  to 
be  inconsistent  with  the  general  tenor  of  the  Act,  which  I  think  is  quite  consistent 
with  the  second  section.  First,  it  is  argued  that  Acts  of  this  kind  ought  not  to  be 
construed,  so  as  to  impose  a  tax  on  the  subject,  unless  their  meaning  is  clear.  For 
my  part,  whenever  I  can  decide  on  no  other  ground,  I  will  decide  in  favour  of  the 
subject,  but  so  long  as  I  can  come  to  a  conclusion  without  having  recourse  to  a  rule 
of  that  description,  I  will  not  resort  to  it.  Then  it  is  argued,  that  the  Act  ought  not 
to  be  construed  so  as  to  give  it  a  retrospective  effect.  I  agree  that  is  an  excellent 
rule  ;  but  I  doubt  whether  it  ought  to  be  applied  to  a  Tax  Act,  since  the  tax  is  imposed 
because  it  is  absolutely  necessary.  However,  the  answer  to  the  argument  is,  that  some 
of  the  clauses  are  clearly  retrospective,  and  no  reason  can  be  suggested  why  they 
should  not  have  a  retrospective  effect.  The  principal  argument  was,  that  there  was 
some  doubt  about  the  second  branch  of  the  second  section,  and  that  if  it  had  the 
meaning  ascribed  to  it,  it  was  repugnant  to  the  interpretation  put  by  the  Crown  on 
the  [139]  first  branch.  I  express  no  opinion  as  to  the  second  branch  of  that  section  ; 
and  without  saying  that  I  agree  with  the  defendant's  construction,  we  certainly  ought 
not  to  misconstrue  the  plain  words  of  the  first  branch  because  the  second  is  not  so 
comprehensive.  The  question  is,  what  is  the  meaning  of  the  first  branch  of  that 
section  1  It  is  argued  that  it  means,  where  the  party  has  become  entitled  to  property 
after  the  passing  of  the  Act.  That  construction  gives  no  meaning  to  the  word  "  has." 
In  the  course  of  the  argument  I  asked  Mr.  Wilde  what  meaning  it  had ;  he  answered, 
there  was  difficulty  in  saying  it  had  any  meaning,  and  suggested  that  it  might  apply 
to  the  interval  between  May  and  August.  The  Lord  Chief  Baron  has  answered  that ; 
and  I  will  merely  add  that,  in  my  opinion,  not  only  was  it  needless  to  make  any  pro- 
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vision  for  the  time  between  May  and  August,  but  that  if  it  was  necessary  to  do  so,  it 
ought  not  to  have  been  done  by  such  comprehensive  words  as  "  every  past  disposition 
of  property,"  but  simply  '*  such  dispositions  of  property  as  have  taken  place  between 
the  ISth  of  May  and  4th  of  August."  Then  it  was  said  that  the  word  "has"  may 
mean  where  the  becoming  entitled,  in  one  sense,  is  before  the  Act;  but  where  the 
person  who  is  to  take  the  benefit  is  not  known  until  after  the  Act ;  for  instance,  if 
the  eldest  living  son  of  A.  is  to  take  at  A.'s  death,  and  that  is  certain  before  the  Act, 
but  A.  does  not  die  until  after  the  Act,  it  could  not  be  told  who  would  be  the  eldest 
son  of  A.  living  at  his  death.  That  argument  is  in  this  dilemma ;  either  the  eldest 
son  who  is  to  take  is  not  the  person  who  has  become  entitled  before  the  Act,  and  then 
the  word  "  has  "  is  not  applicable  to  him ;  or  he  has  become  entitled  before  the  Act, 
and  then  it  is  retrospective  as  to  him.  It  would  be  strange  if,  where  a  sum  of  money 
was  left  equally  between  the  children  of  A.  and  he  died  after  the  Act,  the  children 
would  not  pay  in  respect  of  [140]  their  succession,  but  that  if  it  were  given  to  the 
eldest  son  of  A.,  who  should  be  living  at  his  death,  that  eldest  son  would  have  to  pay. 
Why  is  not  the  Act  as  retrospective  in  the  one  case  as  the  other?  Neither  of  these 
explanations  has  given  any  satisfactory  solution  to  the  presence  of  the  word  "  has  "  in 
the  second  section  ;  but  in  truth  to  my  mind  the  section  is  singularly  plain.  "  Every 
past  or  future  disposition  of  property  by  reason  whereof  any  person  has  or  shall 
become  beneficially  entitled  to  any  property  " — if  it  stopped  there,  there  could  be  no 
doubt.  But  then  it  goes  on — "  upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,"  which  it  is  argued  points  to  the 
time  when  he  becomes  entitled.  I  feel  satisfied  that  is  not  so.  If  the  argument 
were  well  founded,  this  expression  would  be  erroneous.  If  a  person  said,  "I  am 
entitled  to  an  estate  on  the  1st  of  June  next,"  according  to  the  argument,  that  would 
be  nonsense ;  he  ought  to  say,  "  I  shall  be  entitled  to  an  estate  on  the  1st  of  June 
next."  That  is  not  so.  If  I  say,  "  I  am  entitled  now,  but  I  am  to  have  it  on  the  Ist 
of  June  next," — "I  am  entitled  to  an  estate  on  the  death  of  A.  B."  Both  these 
expressions  are  perfectly  intelligible.  It  may  be  that  by  exercising  hypercriticism  it 
might  be  shewn  that  they  are  elliptical  (though  I  am  not  sure  that  they  are  even 
that),  and  that  it  ought  to  be  said,  "I  am  now  entitled  to  an  estate,  the  benefit  of 
which  I  shall  get  on  the  1st  of  June,  or  on  the  death  of  A.  B."  But  the  truth  is,  in 
common  parlance  (and  this  Act  speaks  in  common  parlance,  and  does  not  use  terms  of 
art),  any  one  would  say,  "  I  am  entitled  on  the  1st  of  June  next," — "  I  am  entitled 
on  a  future  day."  Therefore  it  is  not  wrong  to  say  that  a  person  has  become 
entitled  to  property  on  the  death  of  a  person  who  will  die  on  a  future  day.  The 
meaning  of  the  second  section  is,  "  every  past  disposition  of  property,  by  reason  [141] 
Avhereof  any  person  has  become  beneficially  entitled  before  the  Act  came  into  operation, 
to  some  property  of  which  he  will  get  the  benefit  upon  the  death  of  any  person  after 
the  time  appointed  for  the  commencement  of  the  Act."  That  does  not  introduce  any 
new  words ;  whereas  the  construction  contended  for  puts  in  some  new  words,  and 
leaves  out  others;  and  it  is  a  construction  not  within  purview  of  the  Act,  and 
repugnant  to  some  of  its  clauses.  I  think  that  the  case  is  plain,  and  that  it  is  not 
necessary  to  hear  any  further  argument  upon  a  matter  which  has  been  already  decided 
by  Vice  Chancellor  Kindersley. 

Watson,  B.  I  am  of  the  same  opinion.  Looking  at  the  object  and  purview  of 
the  Act,  it  is  clear  that  the  legislature  intended  that  persons  coming  into  possession 
of  property  on  the  death  of  any  person  alive  when  the  Act  came  into  operation, 
whether  under  a  prior  or  subsequent  disposition,  should  be  liable  to  succession  duty ; 
and  also  in  cases  of  devolution  by  law  on  the  death  of  any  person  after  the  commence- 
ment of  the  Act.  Therefore  succession  duty  is  not  payable  in  respect  of  the  vesting 
of  an  interest,  but  on  its  coming  into  possession,  or  (if  I  may  so  express  it)  when 
the  fruit  falls  by  reason  of  death  after  the  commencement  of  the  Act.  Looking 
at  the  3rd,  4th,  5th,  15th  and  20th  clauses  of  the  Act,  they  all  point  to  this — that 
succession  duty  is  to  be  paid  where  property  descends  to  another,  either  by  disposition 
or  devolution,  on  the  death  of  any  person  after  the  commencement  of  the  Act. 
Then,  what  words  have  been  used  for  that  purpose?  The  second  section  says  " every 
past  or  future  disposition  of  property,"  &c.  The  word  "  disposition  "  means  either  a 
disposition  by  will,  or  by  deed  or  settlement.  The  section  proceeds — "  by  reason 
whereof  any  person  has  " — that  is,  before  the  Act  came  into  operation,  for  the  word 
-"  past "  applies  to  [142]  all  prior  periods  and  is  not  limited  to  the  period  between 
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the  19th  of  May  and  4th  of  August — "  become  beneficially  entitled  to  any  property  or 
the  income  thereof,"  that  shall  be  deemed  a  "  succession  "  and  he  shall  be  called  a 
"successor."  I  agree  with  Vice  Chancellor  Kindersley  in  the  case  of  Wilcox  v.  Smith 
(4  Drewry,  40) ;  and,  after  a  careful  examination  of  that  case,  I  see  no  reason  to  doubt 
but  that  he  arrived  at  a  just  conclusion.  Here,  there  was  a  vested  interest,  which  did 
not  come  into  possession  until  after  the  Act  passed — that  is  a  past  disposition.  Then 
the  defendant  is  a  person  who,  by  reason  of  that  past  disposition,  has  become  bene- 
ficially entitled  to  property,  or  the  income  thereof,  upon  the  death  of  a  person  dying 
after  the  time  appointed  for  the  commencement  of  the  Act.  Then,  looking  at  the 
interpretation  clause,  we  find  that  the  term  "succession"  shall  denote  any  property 
chargeable  with  duty  under  the  Act.  Therefore  there  is  a  succession  by  the  death  of 
a  person  after  the  Act,  and  it  is  property  chargeable  with  duty  under  the  Act,  and,  by 
the  20th  section,  that  duty  is  payable  when  the  successor  becomes  entitled  in  posses- 
sion. I  am  of  opinion  that  this  is  the  true  interpretation  of  the  Act.  Indeed,  when 
the  case  of  The  Attm-ney  General  v.  Fitzjohn  (2  H.  &  N.  465)  was  before  the  Court,  this 
point  was  never  raised  by  the  learned  counsel  for  the  defendant,  but,  on  that  occasion, 
the  Lord  Chief  Baron,  my  brothers  Martin,  Bramwell  and  myself  took  considerable 
time  in  investigating  the  true  meaning  of  the  second  section  in  conjunction  with  the 
other  clauses,  and  we  arrived  at  the  conclusion  which  is  expressed  in  the  judgment, 
viz.,  that  the  interest  of  the  testator's  grandchildren  in  the  property  bequeathed  to 
them  was  a  "  succession  "  within  the  meaning  of  the  Act.  Difficulties  have  been  raised 
by  the  latter  part  of  the  second  section,  and  no  doubt  many  ingenious  arguments  may 
be  [143]  suggested  upon  it,  but  I  am  inclined  to  think  that,  if  that  section  be  coupled 
with  the  5th,  all  doubt  will  be  removed.  Whether  that  is  so  or  not  we  need  not 
decide,  because  this  is  not  the  case  of  a  "devolution,"  but  of  a  "disposition."  In  my 
opinion  the  construction  which  we  put  on  the  Act  is  in  accordance  with  its  general 
purview  and  principle,  and  to  which  we  ought  to  give  effect. 
Judgment  for  the  Crown. 

Kegina  v.  Whiteley.  Feb.  12,  1858. — The  provision  in  the  licence  to  a  victualler, 
granted  under  the  9  Geo.  4,  c.  61,  "that  he  shall  not  keep  open  his  house,  nor 
suffer  any  beer  or  other  exciseable  liquor  to  be  conveyed  from  his  premises  during 
the  usual  hours  of  afternoon  Divine  service  on  Sundays,"  is  impliedly  repealed  by 
subsequent  statutes,  and  the  law  now  in  force  is  the  18  &  19  Vict.  c.  118,  which 
prohibits  the  sale  of  beer,  wine,  or  spirits  on  Sundays,  between  the  hours  of  three 
and  five  o'clock,  and  after  eleven  in  the  afternoon. 

[S.  C.  27  L.  J.  M.  C.  217  ;  4  Jur.  (N.  S.)  120 ;  6  W.  K.  419.] 

This  was  a  case  stated  for  the  opinion  of  this  Court,  on  appeal  from  the  decision 
of  justices  in  petty  sessions,  under  the  20  &  21  Vict.  c.  43. 

Thomas  Whiteley,  of  Lindley,  in  the  West  Eiding  of  the  county  of  York,  inn- 
keeper, was  summoned  before  three  justices  of  the  peace  for  the  said  Hiding,  on  the 
12th  day  of  December  instant,  charged  with  having  on  the  6th  day  of  December, 
being  Sunday,  wilfully  kept  open  his  house  and  premises,  wherein  he  was  licensed  to 
sell  beer  and  spirits  by  retail,  for  the  reception  of  persons  not  being  travellers,  during 
the  usual  hours  of  the  afternoon  Divine  service  of  the  church  there  situate,  to  wit, 
between  the  hour  of  half  past  two  and  three  o'clock  in  the  afternoon  of  the  same 
day,  contrary  to  the  tenor  of  his  license  and  to  the  statute  in  that  case  made  and 
provided. 

The  facts  were  admitted,  viz.,  that  the  service  at  the  Lindley  Church  commences 
at  half  past  two  o'clock,  and  that  the  defendant  (now  the  appellant)  had  his  house 
open  and  company  therein,  such  company  not  being  travellers,  between  half  past  two 
and  three  o'clock. 

The  information  was  laid  under  the  statute  9  Geo.  4,  [144]  c.  61,  the  13th  section 
of  which  gives  the  form  of  license  to  be  granted  under  the  authority  of  that  Act. 
In  the  proviso  to  the  licence  are  these  words  : — "  And  do  not  keep  open  his  or  her 
house  except  for  the  reception  of  travellers,  nor  permit  or  suff'er  any  beer  or  other 
exciseable  liquor  to  be  consumed  from  or  out  of  his  (or  her)  premises  during  the 
usual  hours  of  the  morning  and  afternoon  Divine  service  in  the  church  or  chapel  of  the 
parish  or  place  in  which  his  or  her  house  is  situated,  on  Sundays,  Christmas  Day  or 
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Good  Fridays."  The  defendant's  licence  was  according  to  the  form  given  by  the  Act, 
and  the  information  was  laid  as  an  offence  against  the  tenor  of  this  licence,  pursuant 
to  the  21st  section  of  the  same  statute. 

On  the  part  of  the  defendant  it  was  contended  that  the  hours  within  which 
licensed  houses  are  required  to  be  closed  have  been  altered  and  defined  by  subsequent 
statutes;  that  the  statute  17  &  18  Vict.  c.  79,  had  fixed  the  afternoon  hours  of 
closing  as  between  half  past  two  and  six  and  from  ten  at  night ;  and  that  the 
statute  18  &  19  Vict.  c.  118,  repealing  the  17  &  18  Vict.  c.  79,  had  fixed  the  hours 
as  between  three  and  five  o'clock  in  the  afternoon,  and  from  eleven  o'clock  at  night ; 
that  thus  the  hours  of  closing  previously  depending  upon  the  varying  times  of  service 
had  been  rendered  uniform  and  certain,  and  that  the  defendant  was  entitled  to  keep 
open  his  house  until  three  o'clock  in  the  day  named.  It  was  argued  that  an  opposite 
construction  would  operate  unfairly  in  those  places  where  service  commences  earlier 
than  three  o'clock;  inasmuch  as  notwithstanding  the  earlier  hour  of  closing,  the 
innkeeper  could  not  reopen  his  house  until  five  o'clock,  and  that  he  would  thus  be 
subjected  to  the  restrictions  of  the  last  Act  without  being  entitled  to  the  privileges 
which  (according  to  the  defendant's  contention)  it  was  designed  to  give  him.  On 
the  back  of  the  licence  the  2nd  section  of  the  18  &  19  Vict.  [145]  c.  118,  had  been 
set  out,  the  words  "from  thi-ee  to  five  "  being  printed  in  large  characters  for  the  inn- 
keeper's directions.  On  behalf  of  the  informant  it  was  argued  that  the  Act,  9  Geo.  4, 
c.  61,  had  not  been  repealed,  and  that  the  form  of  licence  given  by  that  Act  is  still 
binding  in  all  its  terms  and  conditions  upon  the  innkeeper.  A  majority  of  the 
justices  having  concurred  in  this  view,  the  defendant  was  convicted  in  a  small  penalty 
and  expenses.  The  defendant  being  dissatisfied  with  the  said  conviction,  as  being 
erroneous  in  point  of  law,  appealed  against  the  same,  whereupon  the  present  case  was 
stated  for  the  opinion  of  this  Court. 

Pickering,  for  the  appellant.  The  licence  was  granted,  and  the  conviction  took 
place  under  the  9  Geo.  4,  c.  61.  Section  13  requires  the  licence  to  be  according  to 
the  form  in  schedule  (C).  That  provides  that  the  victualler  shall  "  not  keep  open 
his  house,  except  for  the  reception  of  travellers,  nor  permit  or  suffer  any  beer  or 
other  exciseable  liquor  to  be  conveyed  from  or  out  of  his  premises,  during  the  usual 
hours  of  the  morning  and  afternoon  Divine  service  in  the  church  or  chapel  of  the 
parish  or  place  in  which  his  house  is  situated,  on  Sundays,  Christmas  Day  or  Good 
Friday."  That  provision  however  has  been  repealed  by  subsequent  statutes.  The 
11  Geo.  4  &  1  Wm.  4,  c.  64,  which  permitted  the  general  sale  of  beer,  prohibits  the 
sale  of  it  "  between  the  hours  of  ten  o'clock  in  the  forenoon  and  one  o'clock  in  the 
afternoon,"  &c.,  and  "  between  the  hours  of  three  and  five  o'clock  in  the  afternoon 
on  any  Sunday,"  &c.  :  sect.  14.  The  schedule  of  that  Act  contains  a  new  form  of 
licence,  corresponding  with  the  alteration  of  hours,  and  the  13th  section  imposes 
penalties  for  offences  against  the  provisions  of  the  licence.  That  Act  was  amended  by 
[146]  the  4  &  5  Wm.  4,  c.  85,  which  required  the  justices  in  petty  sessions  to  fix, 
once  a  year,  the  hours  at  which  houses  licensed  to  sell  beer  under  that  Act  should 
be  opened  and  closed  :  "  Provided  that  the  hour  so  to  be  fixed  for  opening  any  such 
house  shall  not,  in  any  case,  be  earlier  than  five  o'clock  in  the  morning,  nor  for  closing 
the  same  later  than  eleven  o'clock  at  night,  or  before  one  o'clock  in  the  afternoon  on 
Sunday,"  &c. :  sect.  6.  The  3  &  4  Vict.  c.  61,  s.  14,  repealed  the  enactments  of  the 
11  Geo.  4  &  1  Wm.  4,  c.  64,  and  4  &  5  Wm.  4,  c.  85,  with  respect  to  the  hours  of 
selling  beer,  and,  by  section  15,  provided  that  no  person  should  sell  beer  "  before  one 
o'clock  in  the  afternoon,  nor  at  any  time  during  which  the  houses  of  licensed  victuallers 
then  were  or  thereafter  should  be  closed  on  any  Sunday,"  &c.  The  11  &  12  Vict.  c.  49, 
"for  regulating  the  sale  of  beer  and  other  liquors  on  the  Lord's  Day,"  by  section  2, 
repealed  the  3  &  4  Vict.  c.  61,  s.  15.  By  section,  4  "no  person  shall  open  any 
house  or  place  of  public  resort  for  the  sale  of  fermented  or  distilled  liquors,  or  sell 
therein  such  liquors,  in  England  or  Scotland,  before  the  hour  of  half  past  twelve 
o'clock  in  the  afternoon,  or  where  the  morning  Divine  service  in  the  church,  chapel, 
kirk,  or  principal  place  of  worship,  shall  not  usually  terminate  by  that  time,  before  the 
time  of  the  termination  of  such  service  on  Sunday,"  &c.  The  17  &  18  Vict.  c.  79, 
prohibited  the  sale  of  beer,  wine  or  spirits  "  between  half  past  two  o'clock  and  six 
o'clock,  or  after  ten  o'clock  in  the  afternoon  on  Sunday,"  &c.  (sect.  1).  That  Act  was 
repealed  by  the  18  &  19  Vict.  c.  118,  which  prohibits  the  sale  of  beer,  wine  or  spirits, 
"  between  the  hours  of  three  and  five  o'clock  in  the  afternoon,  nor  after  eleven  o'clock 
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in  the  afternoon,  on  Sunday,"  &c. :  (sects.  2,  3),  Section  5  imposes  a  penalty  of  51. 
for  every  offence  against  that  Act,  and  declares  that  every  separate  sale  shall  be 
deemed  a  separate  offence.  This  Act  has,  in  effect,  repealed  the  [147]  9  Geo.  4,  c.  61, 
s.  13,  and  substituted  certain  fixed  hours  for  the  hours  of  Divine  service.  The 
penalties  imposed  by  the  9  Geo.  4,  c.  61,  s.  21,  are  different  from  those  under  the 
18  &  19  Vict.  c.  118;  so  that  if  the  construction  of  the  other  side  is  correct,  and 
Divine  service  did  not  commence  until  half  past  three  o'clock,  and  a  victualler  sold 
beer  or  spirits  between  three  and  five,  he  would,  for  the  first  half  hour,  be  liable  to 
the  penalty  under  the  latter  Act,  and  when  Divine  service  commenced,  and  whilst  it 
continued,  under  the  former  Act.  Hex  v.  Cafor  (4  Burr.  2026)  shews  that  the  penalty 
cannot  be  imposed  under  both  Acts.     The  Court  then  called  on 

A.  J.  Johnston,  for  the  respondent.  The  legislature  had  two  objects  in  view,  firsts 
to  prohibit  drinking  during  the  hours  of  Divine  service ;  secondly,  to  restrain  »Sunday 
trading.  The  9  Geo.  4,  c.  61,  is  not  repealed  by  the  11  Geo.  4  &  1  Wm.  4,  c.  64. 
The  provisions,  in  the  form  of  licence,  prescribed  by  schedule  (C.)  of  the  9  Geo.  4, 
c.  61,  are  incorporated  with  and  part  of  that  Act,  because,  by  section  21,  any  offence 
against  the  tenor  of  the  licence,  subjects  the  party  to  certain  penalties.  Since  there 
is  no  express  repeal,  the  question  is,  whether  there  is  any  implied  repeal  of  that  part 
of  the  licence  which  prohibits  the  sale  of  beer  or  liquor  during  the  hours  of  Divine 
service.  The  intention  of  the  legislature,  by  the  18  &  19  Vict.  c.  118,  was  to  superadd 
a  penalty,  and  further  to  restrain  Sunday  trading,  while,  at  the  same  time,  they  pro- 
tected Divine  service.  They  restrict  the  trading  apart  from  the  consideration  of 
Divine  service.  As  the  hours  of  Divine  service  may  be  fluctuating,  it  might  be 
supposed  that  a  fixed  period  was  introduced  in  order  to  render  the  time  certain  ;  but 
that  supposition  is  inconsistent  with  other  provisions.  By  the  1  Wm.  4,  c.  64,  s.  14, 
cer-[148]-tain  hours  were  fixed  during  which  the  sale  of  beer  was  prohibited,  while, 
under  the  9  Geo.  4,  c.  61,  the  time  was  the  period  of  Divine  service.  Those  two 
enactments  being  in  force  at  the  same  time,  there  is  no  reason  to  conclude  that  the 
legislature  intended  to  substitute  the  fixed  time  mentioned  in  the  18  &  19  Vict.  c.  118, 
for  the  time  of  Divine  service  mentioned  in  the  9  Geo.  4,  c.  61.  The  11  &  12  Vict, 
c.  49,  shews  that  the  legislature  intended  to  protect  the  period  of  Divine  service,  for 
although  a  certain  hour  is  fixed,  the  termination  of  Divine  service  is  also  mentioned. 
That  view  is  confirmed  by  the  17  &  18  Vict.  c.  79,  for  its  preamble  recites  that  "the 
provisions  in  force  against  the  sale  of  fermented  and  distilled  liquors  on  the  morning 
of  the  Lord's  Day,  have  been  found  to  be  attended  with  gi-eat  benefit ; "  and  although 
a  fixed  time  is  named,  that  does  not  interfere  with  the  time  of  Divine  service.  The 
preamble  of  the  18  &  19  Vict,  c.  118,  shews  that  its  object  was  to  restrict  Sunday 
trading  in  beer  and  liquors  :  and  it  prohibits  their  sale  between  three  and  five  o'clock 
in  the  afternoon,  leaving  untouched  the  prohibition  under  the  9  Geo.  4,  c.  61,  during 
the  hours  of  Divine  service. 

Martin,  B.  I  am  of  opinion  that  there  is  nothing  in  the  acts  of  parliament,  which 
have  been  mentioned  in  the  argument,  to  prevent  the  appellant  from  selling  spirits 
and  beer  between  the  hours  of  half  past  two  and  three  o'clock  in  the  afternoon  of 
Sunday.  The  first  statute  on  this  subject  is  the  9  Geo.  4,  c.  61,  which  prescribes  the 
form  of  licence ;  which  I  understand  is  still  used.  It  prohibits  the  publican  from 
selling  beer  or  other  exciseable  liquor  "during  the  usual  hours  of  the  morning  and 
afternoon  Divine  service  in  the  church  or  chapel  of  the  parish  or  place  in  which  his 
house  is  situated."  That  remained  the  law  until  the  11  &  12  Vict.  c.  49,  as  regards 
public  houses,  properly  so  called  in  contra-distinction  to  beer  [149]  shops.  The 
11  Geo.  4  &  1  Wm.  4,  c.  64,  allowed  any  person,  being  a  householder,  to  obtain  a 
licence  for  selling  by  retail  beer  alone,  which  licence  was  to  be  granted  independently 
of  any  justice  of  the  peace ;  and  thus  put  the  sale  of  beer  on  a  new  footing.  The 
tenor  of  the  licence  defines  the  hours  during  which  the  beer-shop  keeper  is  prohibited 
from  selling  beer  on  Sunday,  and  those  hours  are  fixed  without  any  reference  to  Divine 
service.  Then  comes  the  11  &  12  Vict.  c.  49  :  that  is  directed  to  the  morning  service 
alone,  and  leaves  the  afternoon  service  as  it  stood  under  the  9  Geo.  4,  c.  61.  The  4th 
section  provides  that  no  person  shall  sell  beer  or  spirits  on  Sunday  "before  the  hour 
of  half  past  twelve  of  the  clock  in  the  afternoon,  or  where  the  morning  Divine  service 
in  the  church,  chapel,  kirk,  or  principal  place  of  worship  shall  not  usually  terminate 
by  that  time,  before  the  time  of  the  termination  of  such  service."  That  Act  therefore 
fixes  a  certain  time,  viz.,  half  past  twelve  absolutely,  besides  any  further  time  which 


3H.&N.150.  REGINA   V.  WHITELEY  423 

may  intervene  between  that  hour  and  the  termination  of  Divine  service,  but  leaving 
the  afternoon  as  before.  Then  came  the  17  &  18  Vict.  c.  79,  which  dealt  with  the 
afternoon  service  only.  The  first  section  enacted  that  "  between  half  past  two  o'clock 
and  six  o'clock  or  after  ten  o'clock  in  the  afternoon,  on  Sunday,"  "no  beer,  wine, 
spirits  or  any  fermented  or  distilled  liquor  should  be  sold."  It  is  to  be  observed,  that 
the  period  of  afternoon  service  is  not  introduced,  but  a  certain  fixed  time  during  which 
there  is  an  absolute  prohibition  of  the  sale.  The  18  &  19  Vict.  c.  118,  only  altered 
the  hours  from  half  past  two  to  six,  to  "  between  the  hours  of  three  and  five  o'clock 
in  the  afternoon,  and  after  eleven  at  night."  The  circumstance  of  these  statutes 
leaving  the  morning  service  as  it  was,  and  making  no  mention  of  the  afternoon  service, 
satisfies  me  that  the  real  intention  of  the  legislature  [150]  was  to  fix  certain  hours  in 
the  afternoon  during  which  the  publican  was  to  be  prohibited  from  carrying  on  his 
trade ;  but  to  leave  it  free  at  all  other  times.  It  is  evident  that  such  was  the  object, 
because,  in  providing  for  the  morning,  the  legislature  makes  the  termination  of  the 
morning  service  the  limit,  but  in  dealing  with  the  afternoon  it  only  names  certain 
fixed  hours.  Such  is  the  true  construction  of  these  Acts ;  but  it  is  impossible  to 
dismiss  from  our  minds  what  we  know,  viz.,  that  these  Acts  were  passed  for  the 
express  purpose  of  fixing  the  hours  and  preventing  all  question,  so  that  people  might 
know  with  certainty  when  these  houses  were  to  be  closed,  instead  of  having  the  periods 
regulated  by  the  hours  of  Divine  service.  For  these  reasons  I  think  that  the  justice 
at  petty  sessions  who  held  that  this  charge  ought  to  have  been  dismissed  was  right, 
and  that  the  two  justices  who  held  otherwise  were  wrong. 

Brabiwell,  B.  I  am  of  the  same  opinion.  The  fault  I  find  with  Mr.  Johnston's 
argument  is,  that  instead  of  saying  that  which  he  contends  for  is  the  result  of  a  slip 
or  blunder,  he  argues  that  it  was  the  intention  of  the  legislature.  Now,  that  seems 
to  me  impossible.  It  would  be  such  a  mistake  to  leave  this  question  one  to  be  argued 
instead  of  making  it  clear  by  a  few  words,  that  it  would  be  an  imputation  on  the 
legislature  to  suppose  it.  It  may  be  that  inadvertently  the  law  has  been  left  as  Mr. 
Johnston  contends.  However,  intentionally  or  not,  whether  the  law  is  so  I  now  pro- 
ceed to  consider.  I  am  of  opinion  that  the  9  Geo.  4,  c.  61,  is  repealed,  and  on  two 
grounds.  First,  that  Act  prohibited  the  sale  of  beer  and  spirits  during  the  usual 
hours  of  morning  and  afternoon  service.  Then  came  the  11  Geo.  4  &  1  Wm.  4,  c.  64, 
authorizing  the  sale  of  .beer  alone,  and  which  prohibits  the  beer-shop  keeper  from 
selling  beer  on  Sunday  between  the  hours  of  ten  o'clock  [151]  in  the  forenoon  and 
one  in  the  afternoon,  or  between  the  hours  of  three  and  five  o'clock  in  the  afternoon. 
So  that  the  licensed  victualler  was  in  this  predicament — he  could  not  sell  beer  or 
spirits  during  Divine  service,  although  he  might  before  or  after,  and  consequently,  if 
the  service  was  over  at  four  o'clock,  he  might  sell  between  four  and  five.  On  the 
other  hand,  the  beer-shop  keeper  was  not  prohibited  from  selling  beer  during  church 
hours,  but  he  was  absolutely  prohibited  between  ten  o'clock  and  one,  and  three  and 
five.  The  two  persons  were  in  different  positions,  but  several  Acts  passed  which 
assumed  that  they  were  in  the  same  situation.  The  last  is  the  18  &  19  Vict.  c.  118, 
s.  2,  which  says,  "  It  shall  not  be  lawful  for  any  licensed  victualler  or  person  licensed 
to  sell  beer  by  retail,  &c.,  or  any  person  licensed  or  authorized  to  sell  any  fermented 
or  distilled  liquors  &c.  to  open  or  keep  open  his  house  for  the  sale  of  or  to  sell  beer, 
wine,  spirits  or  any  other  fermented  or  distilled  liquor  between  the  hours  of  three  and 
five  o'clock  in  the  afternoon,  nor  after  eleven  o'clock  in  the  afternoon,  on  Sunday,"  &c. 
It  seems  to  me  therefore  that  the  legislature  contemplated  these  two  persons  as  being 
in  the  same  category ;  and  that,  as  the  beer-shop  keeper  was  not  prohibited  from 
selling  beer  between  the  hours  of  three  and  five  o'clock  in  the  afternoon,  the  legis- 
lature shews  that  they  intended  to  put  the  licensed  victualler  in  the  same  situation. 
Secondly  :  the  publican,  up  to  the  11  &  12  Vict.  c.  49,  was  prohibited  by  his  licence 
from  opening  his  house  for  the  sale  of  beer  or  liquor  during  the  hours  of  Divine 
service ;  but  by  that  Act  a  change  was  made  as  to  the  morning  service,  which,  in  my 
opinion,  clearly  repeals  the  9  Geo.  4,  c.  61.  The  first  section  of  the  11  &  12  Vict. 
c.  49,  says,  "No  licensed  victualler,  or  person  licensed  to  sell  beer  by  retail,  &c.,  shall 
open  his  house  for  the  sale  of  wine,  spirits,  beer  &c.,  [152]  or  sell  the  same  on  Sunday 
before  half  past  twelve  o'clock  in  the  afternoon,  or  where  the  morning  Divine  service 
in  the  church,  chapel,  kirk  or  principal  place  of  worship  of  the  parish  or  place  shall 
not  usually  terminate  by  that  time,  before  the  time  of  the  termination  of  such  service." 
It  is  clear  that  this  provision  was  not  cumulative.     The  9  Geo.  4,  c.  61,  could  not 
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co-exist  with  it;  for  that  Act,  merged  in  it,  since  the  9  Geo.  4,  c.  61,  comprehended 
only  the  time  of  church  service;  as  the  11  &  12  Vict.  c.  49,  added  up  to  half  past 
twelve  and  later,  if  necessary.  That  indeed  is  true  of  morning  service  only ;  but  to 
my  mind  the  latter  Act  repeals  the  former,  because  it  renders  it  a  matter  of  super- 
erogation. Then  come  the  two  Acts,  17  &  18  Vict.  c.  79  and  18  &  19  Vict.  c.  118. 
The  former  repealed  the  provisions  of  the  11  &  12  Vict.  c.  49,  quoad  the  morning 
service,  and  substituted  a  more  comprehensive  time  in  respect  of  the  afternoon  service. 
It  is  true  that  the  afternoon  service  may  in  some  places  commence  as  early  as  half 
past  one,  but  legislation  is  directed  to  that  which  ordinarily  happens.  I  think  there- 
fore that  the  17  &  18  Vict.  c.  79,  when  read  in  conjunction  with  the  11  &  12  Vict, 
c.  49,  renders  unnecessary  or  repeals  the  9  Geo.  4,  c.  71,  and  consequently  the  only 
prohibition  is  that  contained  in  the  18  &  19  Vict.  c.  118.  I  am  of  opinion  that  in 
this  case  the  opening  the  house  between  half  past  two  and  three  o'clock  was  no  offence. 
Nothing  can  be  more  inconvenient  than  that,  instead  of  the  hours  being  fixed,  they 
should  be  uncertain.  If  Mr.  Johnston's  argument  is  right,  any  clergyman  might  shut 
up  the  public  houses  in  his  parish  earlier  or  later,  just  as  he  thought  it  desirable. 
Did  the  legislature  intend  to  give  the  clergymen  of  the  parish  such  a  power  1  They 
did  not  do  it  by  the  9  Geo.  4,  c.  61,  because,  under  that  Act,  public  houses  were  only 
required  to  be  closed  during  the  usual  time  of  Divine  service.  Whether  we  look  at 
the  [153]  matter  with  reference  to  convenience,  or  with  reference  to  the  statutes  on 
the  subject,  there  is  no  doubt  that  the  original  enactment  is  gone. 

Watson,  B.  I  am  of  the  same  opinion.  The  legislation  with  respect  to  public 
houses  and  beer  houses  was  amalgamated  under  the  17  &  18  Vict.  c.  79,  and  the 
18  &  19  Vict.  c.  118.  The  first  statute  on  the  subject  is  the  9  Geo.  4,  c.  61,  which, 
Mr.  Johnston  contends,  remains  entirely  unrepealed ;  we  must  therefore  look  to  the 
subsequent  statutes  to  see  whether  that  is  so.  There  are,  indeed,  no  express  words 
of  repeal  in  any  of  these  Acts ;  but  when  we  look  at  their  provisions,  it  is  clear  that 
such  is  their  effect.  Mr,  Johnston  says  that  these  statutes  have  two  objects,  the  one 
to  prevent  tippling  during  the  hours  of  Divine  service,  the  other  to  place  a  restriction 
on  Sunday  trading.  That  is  not  so.  They  all  have  one  object,  viz.,  to  prevent  public 
houses  and  beer  shops  from  being  open  at  times  when  it  would  be  a  desecration  of  the 
Sabbath ;  and  for  that  purpose  it  became  necessary  to  define  the  hours.  Morning 
church  service  begins,  in  some  places,  as  early  as  eight  o'clock;  sometimes  at  ten, 
half  past  ten,  eleven,  and  even  as  late  as  twelve.  The  first  enactment  was,  that  public 
houses  should  be  closed  during  the  time  of  Divine  service  in  the  principal  church  or 
chapel  of  the  parish  or  place  in  which  the  house  is  situated,  whether  the  mother 
church,  or  a  district  church,  or  a  chapel  of  ease.  The  11  &  12  Vict.  c.  49,  which 
prohibited  any  person  from  selling  beer,  wine  or  spirits  on  Sunday,  before  half  past 
twelve  o'clock,  or  until  the  termination  of  Divine  service,  had  for  its  object  the  pre- 
vention of  tippling  during  that  time.  But  when  we  look  at  the  subsequent  legislation, 
which  included  beer  shops,  we  find  that,  instead  of  defining  the  hours  of  closing  by 
the  time  of  Divine  service,  they  are  defined  by  the  hours  of  from  [154]  three  to  five 
o'clock.  The  17  &  18  Vict.  c.  79,  which  applied  both  to  public  houses  and  beer  shops, 
enacted  that  "  no  person  shall  open  any  house  or  place  of  public  resort  for  the  sale  of 
fermented  or  distilled  liquors,  or  sell  therein  such  liquors,  &c.,  between  half-past  two 
and  six  o'clock,  or  after  ten  o'clock  in  the  afternoon  on  Sunday."  There  the  hours 
are  defined.  Why  are  they  defined  1  Because  the  time  of  afternoon  service  varies 
in  different  places :  it  may  be  two,  half-past  two,  three,  or  four.  Again,  the  18  &  19 
Vict.  c.  118,  which  also  applies  both  to  public  houses  and  beer  shops,  defines  certain 
hours  in  the  afternoon,  viz.  from  three  to  five,  which  were  meant  to  designate  the  hours 
during  which  Divine  service  is  probably  being  performed, — at  all  events  the  hours 
mentioned  would  cover  that  period  of  time.  The  legislature  may  have  been  influenced 
by  this  consideration :  in  some  places  Divine  service  commences  sometimes  at  three, 
sometimes  at  half-past  two,  according  as  it  is  summer  or  winter,  and  as  a  publican  might 
be  misled  by  a  change  in  the  hour,  in  order  to  prevent  that,  the  legislature  has  defined 
the  time  just  as  they  have  defined  the  hours  of  burglary  from  a  certain  time  in  the 
evening  to  a  certain  time  in  the  morning.  Look  at  the  inconsistency  which  would 
arise  from  a  different  construction  of  these  statutes.  Beer  shops  require  as  much 
watching  as  public  houses ;  but  according  to  Mr.  Johnston's  argument,  if  in  a  street 
in  York  there  was  a  beer  shop  and  also  a  public  house,  and  Divine  service  began  at 
half-past  two,  the  beer  shop  keeper  might  sell  beer  from  half-past  two  till  three,  while 
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the  publican,  a  person  with  greater  capital  and  probably  a  better  regulated  house, 
would  be  subject  to  a  penalty  for  so  doing.  There  is  another  view  of  the  subject,  for 
we  must  import  into  Courts  of  justice  what  we  know  of  the  world.  The  afternoon 
service  at  York  Minster  ends  at  half-past  five,  in  other  churches  in  York  it  begins  at 
two,  [155]  so  that  if  Mr.  Johnston's  argument  is  well  founded,  all  the  publicans  in 
York  would  be  liable  to  penalties  for  keeping  their  houses  open  when  any  part  of  the 
service  was  going  on  in  any  part  of  the  city,  and  would  therefore  be  required,  under 
a  penalty,  to  know  the  hours  of  Divine  service  at  every  church  in  it.  Then  again, 
when  I  find  that  the  9  Geo.  4,  c.  61,  imposes  a  penalty  of  51.  for  the  first  offence,  101. 
for  the  second,  and  501.  for  the  third ;  whereas  the  18  &  19  Vict.  c.  118,  which  com- 
prises beer  shops,  inflicts  one  penalty  only  of  51.,  it  is  clear  to  me  that  the  latter  Act 
intended  to  repeal  the  penalty  imposed  by  the  former.  Suppose  a  publican  kept  his 
house  open  between  three  and  five  in  the  afternoon,  if  the  9  Geo.  4,  c.  61,  remains 
entire,  he  would  be  liable  to  a  penalty  for  keeping  his  house  open  during  Divine 
service,  and  also  to  another  penalty  for  keeping  it  open  between  three  and  five.  For 
these  reasons  I  think  it  manifest  that  the  object  of  all  these  Acts  is  the  same,  and 
looking  at  their  several  provisions  I  cannot  doubt  that  the  only  Act  now  in  force  is 
the  18  &  19  Vict.  c.  118,  and  that  therefore  this  conviction  is  wrong. 
Conviction  quashed. 

Ex  PARTE  CoBBETT.  Feb.  1,  1858. — A  plaintiS"  in  lawful  custody  for  debt  is  not 
entitled  as  of  right  to  a  writ  of  habeas  corpus  to  bring  him  up  to  conduct  his 
cause  in  person  at  the  trial. 

[S.  C.  27  L.  J.  Ex.  199 ;  4  Jur.  (N.  S.)  145 ;  6  W.  R  282.] 

This  was  an  application  on  behalf  of  one  Cobbett,  a  prisoner  and  the  plaintiff  in 
a  suit  in  this  Court,  for  a  writ  of  habeas  corpus  to  bring  him  up  for  the  purpose  of 
conducting  his  cause  in  person  at  Nisi  prius. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said.  We  have  considered  this  matter  and  think  that  the 
application  ought  not  to  be  [156]  granted.  We  are  all  of  opinion  that  a  plaintiff, 
who  is  in  lawful  custody  as  a  prisoner  for  debt  is  not  entitled  as  of  right  to  a  writ  of 
habeas  corpus  to  bring  him  up  to  conduct  his  own  cause  at  the  trial.  If  his  evidence 
is  necessary  in  an  action  brought  by  him,  he  has  as  much  right  to  a  writ  of  habeas 
corpus  ad  testificandum  to  procure  his  attendance  as  a  witness  in  his  own  suit  as  if  he 
were  applying  for  it  to  bring  up  any  other  witness.  But,  as  I  have  before  said,  a 
suitor  is  not  entitled  as  of  right  to  a  writ  of  habeas  corpus  for  the  purpose  of  con- 
ducting his  own  cause.  Without  saying  that  there  can  exist  no  case  in  which  the 
Court  would  permit  that  to  be  done,  it  is  sufficient  to  say  that  in  this  case  the  Court 
in  its  discretion  does  not  think  that  the  writ  ought  to  be  granted. 

Kule  refused. 

Cummins  v.  Birkett.  Feb.  10,  1858. — An  action  having  been  brought  by  a  succeed- 
ing rector  against  his  predecessor,  to  recover  damages  for  dilapidations  to  the 
rectory  house,  at  Colchester  in  Essex,  and  money  having  been  paid  into  Court, 
a  Judge  made  an  order  under  the  3rd  section  of  the  Common  Law  Procedure 
Act,  1 854,  that  the  "  cause  be  referred  to  the  County  Court  judge  of  Essex." 
The  order  was  delivered  to  G.,  the  judge  of  the  County  Court  of  Essex,  held, 
amongst  other  places,  at  Colchester,  who  refused  to  take  the  reference,  on  the 
ground  that  he  was  fully  occupied  with  the  business  of  the  County  Court.  It 
appeared  that  there  were  other  judges  of  County  Courts  in  Essex.  A  rule 
having  been  obtained  calling  on  G.  to  shew  cause  why  he  should  not  proceed 
with  the  reference  pursuant  to  the  Judge's  order.  Held  :  First,  that  G.  was  the 
person  intended  and  was  sufficiently  designated  in  the  order ;  and  that,  even  if  he 
were  not,  it  was  no  objection  to  his  proceeding  with  the  reference  under  that 
rule. — Secondly,  that  the  matter  in  dispute  was  a  matter  of  mere  account  within 
the  meaning  of  the  3rd  section  of  the  Common  Law  Procedure  Act,  1854  ;  and 
that,  even  if  it  were  not,  the  County  Court  judge  could  not  on  that  ground 
refuse  to  proceed  with  the  reference,  since  the  statute  only  requires  that  it  should 
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appear  "  to  the  satisfaction  of  the  Judge,"  that  the  matter  is  of  such  a  nature, 
and  if  his  decision  is  erroneous  the  proper  course  is  to  appeal  to  the  Court. — 
Thirdly,  that  the  County  Court  judge  had  no  option,  but  was  bound  to  obey  the 
order  and  proceed  with  the  reference. 

[S.  C.  27  L.  J.  Ex.  216 ;  4  Jur.  (N.  S.)  242 ;  6  W.  R.  366.] 

This  was  an  action  by  the  rector  of  the  parish  of  Saint  James,  Colchester,  against 
the  late  rector,  to  recover  damages  for  dilapidations  of  the  rectory  house  and  chancel 
of  the  church  of  that  parish.  The  defendant  paid  4001.  into  Court  [157]  and  pleaded 
that  the  said  sum  was  sufficient  to  satisfy  the  plaintiff's  claim.  The  plaintiff  then  took 
out  a  summons  to  refer  the  cause  to  an  arbitrator  under  the  3rd  section  of  "  The 
Common  Law  Procedure  Act,  1854,"  and  Watson,  B.,  before  whom  the  summons  was 
heard,  made  an  order  that  the  "cause  be  referred  to  the  County  Court  judge  of 
Essex."  A  copy  of  the  oi-der  was  thereupon  sent  to  the  clerk  of  the  County  Court  of 
Essex,  at  Colchester,  with  a  request  that  an  early  day  might  be  appointed  for  the 
reference.  The  clerk  in  answer  sent  a  copy  of  a  letter  to  him  from  Mr.  Gurdon,  the 
judge  of  the  County  Court,  which  was  in  the  following  terms  : — 

"Brantham,  18th  Dec.  1857. 
"  Dear  Sir,— 

"  Cummins  v.  Birkett. 

"  Supposing  it  was  intended  to  refer  this  case  to  me,  which  I  have  no  means  of 
knowing,  I  could  only  reply  as  I  did  once  before,  that  my  time  is  already  fully 
occupied  with  the  business  of  the  several  courts  over  which  I  preside,  and  the  duties 
of  which  I  am  paid  for  discharging.  If  the  parties  are  not  willing  to  get  this  order 
revoked  and  another  arbitrator  appointed,  they  must  take  such  course  as  they  shall 
be  advised. — Yours  faithfully,  "  Wm.  Gurdon." 

The  plaintiff  then  took  out  a  summons  to  rescind  the  order  of  reference  and  refer 
the  cause  to  an  oflScer  of  the  Court  or  some  other  arbitrator.  The  defendant  refused 
to  consent  to  the  order,  and  it  was  in  consequence  dismissed.  Application  was  again 
made  to  Mr.  Gurdon  to  take  the  reference,  but  he  stated  that  he  "adhered  to  his 
former  determination  and  declined  to  accept  it,  as  his  time  was  fully  occupied  in 
County  Court  business."  It  appeared  that  there  were  other  judges  of  County  Courts 
in  Essex. 

Mil  ward,  in  last  term  (Jan.  15),  moved  for  a  rule  to  shew  [158]  cause  why  the 
order  of  reference  should  not  be  rescinded,  on  the  ground  that  the  plaintiff  did  not 
wish  to  proceed  before  an  unwilling  arbitrator.  The  Court  intimated  an  opinion  that 
this  was  not  a  proper  application,  inasmuch  as  the  County  Court  judge  was  bound  to 
obey  the  order  of  the  Court ;  and  they  granted  a  rule  calling  on  him  to  shew  cause 
why  he  should  not  proceed  with  the  reference  pursuant  to  the  order,  against  which 

Bovill  and  Mellish  shewed  cause  (Feb.  1).  First,  the  Judge's  order  was  improperly 
directed.  It  did  not  refer  the  matter  in  dispute  to  the  "  County  Court  of  Essex," 
but  to  the  "County  Court  judge  of  Essex."  Mr.  Gurdon  is  judge  of  the  County 
Court  held  at  several  places  in  Essex  and  amongst  others  at  Colchester ;  and  there 
are  other  judges  of  County  Courts  held  at  other  places  in  Essex.  Secondly,  an  action 
for  dilapidations  is  not  a  matter  of  mere  account  within  the  meaning  of  the  3rd 
section  of  the  Common  Law  Procedure  Act,  1854.  The  claim  is  not  for  work  or 
labour,  but  in  the  nature  of  waste.  [Martin,  B.,  referred  to  Chapman  v.  Van  Toll 
(8  El.  &  Bl.  396).]  Thirdly,  it  is  optional  with  the  County  Court  judge  whether  he 
will  proceed  with  the  reference  or  not.  The  matter  is  referred  to  him  as  an  arbitrator, 
not  as  judge  of  the  County  Court.  The  3i'd  section  of  the  Common  Law  Procedure 
Act,  1854,  empowers  the  Court  or  a  Judge  to  decide  mere  matter  of  account  in  a 
summary  manner,  "  or  to  order  that  such  matter  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  any  officer  of  the  Court,  or,  in  county  causes,  to  the  judge  of  any 
County  Court."  This  reference  would  not  be  a  proceeding  in  the  County  Court. 
Certain  modes  of  procedure  must  be  adopted  in  County  Courts,  viz.,  the  plaint,  the 
answer,  the  trial,  and  the  entry  of  judgment.  The  [159]  judge  has  no  power  to  make 
rules  for  himself,  and  there  are  certain  officers,  such  as  the  clerk,  bailiff,  &c.,  who 
have  certain  specified  duties  to  perform,  and  who  are  not  the  officers  of  the  judge  but 
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of  the  Court.  By  the  19  &  20  Vict,  c.  108,  s.  26,  causes  may  be  referred  to  a  County 
Court  where  the  claim  does  not  exceed  501.,  or  has  been  reduced  to  that  amount  by 
payment  or  set-oflf;  but  in  such  case  it  is  provided  by  the  65th  Rule  of  the  County 
Courts,  that  the  cause  shall  be  heard  as  if  a  plaint  had  been  originally  entered  in  that 
Court.  Under  the  3rd  section  of  the  Common  Law  Procedure  Act,  1854,  there  is 
no  limit  as  to  the  amount  of  the  claim.  Besides,  where  is  the  judge  to  hold  his 
sittings  1  Could  he  do  so  in  the  Court-house,  or  in  any  one  of  his  districts,  or  in  an 
adjoining  county  1  Again,  a  County  Court  judge  may  appoint  a  deputy  :  could  he 
under  an  order  of  reference  1  These  considerations  shew  that  a  reference  to  a  County 
Court  judge  under  this  Act  is  not  to  him  in  his  judicial  capacity,  but  as  an  ordinary 
arbitrator ;  and,  consequently,  he  is  at  liberty  to  refuse  it  if  he  thinks  fit.  A  committee 
of  County  Court  judges  have  expressed  an  opinion  that  it  is  optional.  Besides  a  fee 
of  21.  2s.  only  is  allowed  to  a  County  Court  judge  for  each  meeting ;  and  he  must  neces- 
sarily incur  some  expense,  as  for  instance  in  stamping  the  award,  &c.'  [Pollock,  C.  B. 
No  doubt  those  expenses  would  be  allowed  as  incurred  by  him  in  the  discharge  of  his 
duty  as  a  Judge.]  The  19  &  20  Vict.  c.  108,  s.  79,  enables  the  Treasury,  with  the 
consent  of  the  Lord  Chancellor,, to  alter  the  fees  allowed  to  County  Court  judges; 
but  if  this  is  not  a  proceeding  in  the  County  Court  they  would  have  no  jurisdiction 
under  that  Act.  When  the  County  Court  judges  were  prevented  from  practising  at 
the  bar,  it  was  doubted  whether  the  prohibition  applied  to  arbitrators,  and  the  object 
of  the  3rd  section  of  the  Common  [160]  Law  Procedure  Act,  1854,  was  to  remove  all 
doubt  on  the  subject. 

Milward,  in  support  of  the  rule.  First,  Mr.  Gurdon  comes  within  the  definition 
in  the  order  of  reference,  and  it  is  brought  to  his  knowledge  that  he  is  the  person 
intended.  The  description  is  immaterial ;  and  an  award  made  by  him  would  be 
perfectly  good.  Secondly,  the  matter  in  dispute  consists  of  matter  of  mere  account. 
The  sole  question  is  as  to  the  value  of  the  work  and  materials  ;  and  the  form  of 
action  in  which  it  arises  makes  no  difference.  Besides  the  plaintiff  is  only  bound  to 
make  out,  "to  the  satisfaction  of  the  Judge,"  that  his  claim  is  a  mere  matter  of 
account,  and  he  has  done  so  :  the  affirmative  is  on  the  defendant  to  shew  that  it  is  not. 
Thirdly,  Mr.  Gurdon  was  bound  to  proceed  with  the  reference.  Such  an  order  is 
equally  compulsory  on  a  judge  of  the  County  Court  as  on  an  officer  of  the  superior 
Courts :  the  statute  makes  no  distinction  between  them.  The  expenses  incurred  in 
the  reference  would  be  allowed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  was  a  rule  calling  upon  Mr.  Gurdon,  a  judge  of  a  County  Court 
in  Essex,  to  shew  cause  why  he  should  not  proceed  with  a  reference. 

The  facts  were  these.  An  action  had  been  brought  by  a  succeeding  rector  against 
his  predecessor,  to  recover  damages  for  dilapidations  of  a  rectory  house  and  premises 
in  Colchester  in  Essex,  and  a  sum  of  4001.  had  been  paid  into  Court  by  the  defendant. 
The  plaintiff  claimed  damages  ultra.  A  summons  was  taken  out,  which  was  heard 
before  [161]  my  brother  Watson,  who,  upon  hearing  the  parties,  thought  that  the 
amount  of  the  dilapidations  was  a  matter  of  account  within  the  meaning  of  the  3rd 
section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  and  he  made 
an  order  that  it  should  be  "referred  to  the  County  Court  judge  of  Essex."  The 
order  was  delivered  to  Mr.  Gurdon,  who  declined  to  take  the  reference,  and  in  conse- 
quence a  rule  was  moved  for,  which  was  drawn  up  in  a  form  suggested  by  the  Court. 
Cause  has  been  shewn  against  it,  and  three  grounds  urged.  First,  that  the  order  was 
not  properly  directed.  It  appeared  that  Mr.  Gurdon's  appointment  is  to  be  a  judge 
of  the  County  Court  of  Essex,  and  amongst  others  at  Colchester  ;  and  that  there  are 
other  judges  of  County  Courts  in  Essex  to  be  held  at  other  places.  We  think  that 
this  objection  is  not  tenable.  Mr.  Gurdon  was  a  judge  of  a  County  Court  in  Essex : 
one  of  the  places  in  which  he  was  to  act  is  Colchester,  and  we  feel  no  doubt  that  he 
was  the  person  intended  by  Baron  Watson's  order,  and  was  sufficiently  designated. 
But,  were  there  any  doubt  upon  this  point  (and  we  think  there  is  none),  it  would  be 
no  objection  to  Mr.  Gurdon  now  acting  upon  this  rule  and  proceeding  with  the 
reference. 

The  second  objection  was,  that  the  matter  in  dispute  was  not  a  matter  of  mere 
account  within  the  meaning  of  the  3rd  section.  In  our  opinion  it  was  so ;  but,  whether 
it  was  so  or  not,  we  are  clearly  of  opinion  that  it  affords  no  answer  to  this  rule.     The 


428  CUMMINS    V.  BIRKETT  3  H.  &  N.  162. 

jurisdiction  is  given  to  the  judge  upon  its  being  made  appear  to  his  satisfaction  that 
the  matter  in  dispute  consists  of  matter  of  mere  account  which  cannot  conveniently 
be  tried  in  the  ordinary  way.  It  is  the  judge  who  is  to  be  satisfied,  and  if  he  be  in 
error  there  is  an  appeal  to  the  Court  and  his  order  may  be  rescinded ;  but  we  are 
most  clearly  of  opinion  that  neither  the  officer  of  the  Court  itself  nor  the  judge  of 
the  County  Court  can  [162]  lawfully  refuse  to  obey  the  order,  upon  the  ground  that 
the  judge  was  wrong  in  making  it. 

If  the  judge  of  the  County  Court  be  desirous  to  have  this  matter  questioned, 
his  proper  course  is  to  apply  to  the  judge  or  to  the  Court  to  have  the  order  set  aside  : 
but  it  would  be  contrary  to  the  uniform  practice  in  similar  cases  when  the  judge  has 
jurisdiction  to  allow  his  order  to  be  disobeyed  upon  the  ground  that  his  jurisdiction 
has  not  been  properly  exercised. 

The  third  and  more  important  ground  was  that  it  was  optional  with  the  County 
Court  judge  whether  he  would  obey  the  order  or  not.  It  was  stated  that  difierent 
views  were  entertained  by  a  committee  of  the  County  Court  judges,  who  were  of 
opinion  that  it  was  optional,  and  the  Treasury,  who  had  made  an  order  with  the  con- 
currence of  the  Lord  Chancellor,  directing  a  fee  of  21.  to  be  paid  for  each  meeting. 

It  seems  to  us  that  the  enactment  is  very  clear,  and  that  there  can  exist  no  doubt 
but  that  it  is  obligatory  upon  the  County  Court  judge  to  obey  the  order  and  under- 
take the  reference.  The  authority  given  to  the  Court  or  judge  is,  first  to  themselves 
— if  they  or  he  think  fit  to  decide  the  matter  in  a  summary  manner.  Secondly,  to 
order  that  such  matter  be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to 
an  officer  of  the  Court,  or  in  country  cases  to  a  judge  of  any  County  Court.  It  seems 
to  us  that  nothing  can  be  more  clear  than  the  words  of  the  enactment,  and  that  the 
judge  may  lawfully  order  the  matter  to  be  referred  in  country  cases  to  the  judge  of 
the  County  Court ;  and  that  consequently  it  is  his  duty  to  give  obedience  to  the 
order. 

It  was  urged  that  the  officers  of  the  County  Court,  such  as  the  registrar,  &c.,  were 
not  bound  to  give  any  attendance  upon  the  reference :  that  the  arbitration  could  not 
be  held  in  the  Court-house ;  that  upon  the  words  of  the  Act  the  [163]  Judge  might 
order  a  County  Court  judge  of  Cornwall  to  take  a  reference  upon  a  matter  of  dispute 
arising  in  Northumberland ;  and  there  were  several  other  objections  of  this  character, 
viz.,  as  to  the  expense  of  the  stamp  on  the  award,  which  it  is  quite  clear  the  County 
Court  judge  is  not  called  upon  to  incur.  But,  even  if  these  objections  were  of  more 
importance  than  we  consider  them  to  be,  we  think  they  would  afford  no  answer  to 
the  plain  and  direct  words  and  provision  of  the  act  of  parliament.  The  concluding 
sentence  of  the  section  shews  that  the  judge  is  to  act  as  an  arbitrator,  and  is  to  make 
an  aM'ard  or  certificate  which  is  to  be  enforceable  as  the  verdict  of  a  jury. 

If  it  be  the  case,  as  was  suggested,  that  the  exercise  of  this  power  to  refer  imposes 
upon  County  Court  judges  an  undue  and  excessive  amount  of  labour,  it  will  be  for 
the  legislature  to  relieve  them  from  it ;  but,  so  long  as  the  law  remains  unaltered, 
we  entertain  no  doubt  that  it  casts  upon  them  the  duty  of  taking  references,  when 
directed  to  do  so  by  a  rule  of  the  Superior  Courts  or  the  order  of  a  Judge. 

We  think  it  right  to  observe,  that  the  course  of  modern  legislation  has  been  to 
cast  upon  the  judges  of  the  Superior  Courts  new  duties,  such  as  the  duty  of  deciding 
upon  appeals  from  County  Courts ;  the  duties  imposed  by  an  Act  of  the  last  Session, (a) 
of  deciding  upon  cases  stated  by  justices  upon  matters  coming  before  them  in  a 
summary  way ;  upon  the  Court  of  Common  Pleas  in  deciding  appeals  from  revising 
barristers,  and  upon  matters  connected  with  all  the  railways  in  the  Kingdom.  All 
these  duties,  and  some  of  them  are  onerous,  have  been  readily  and  cheerfully  under- 
taken ;  and  we  allude  to  this  subject  for  the  satisfaction  of  the  County  Court  judges 
themselves,  whom  we  are  most  desirous  to  treat  with  the  [164]  utmost  respect  and 
consideration,  and  to  support  and  uphold  in  the  discharge  of  their  functions  and  duties. 
The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 

(a)  20  &  21  Vict.  c.  43. 
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In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

GiBBS  AND  Others  v.  The  Trustees  of  the  Liverpool  Docks.  Feb.  23,  1858. 
— The  Trustees  of  the  Liverpool  Docks  are  a  corporation  receiving  tolls  and  port 
duties  for  the  purpose  of  discharging  a  public  duty,  from  which  members  derive 
no  emolument ;  and  they  have  a  discretion  as  to  the  application  of  the  funds  and 
as  to  the  time  and  manner  in  which  they  will  repair  the  docks.  A  declaration 
against  the  trustees  alleged,  first,  that  they  were  the  proprietors  of  a  certain  dock, 
which  was  made  by  them  under  the  powers  of  the  7  &  8  Vict.  c.  Ixxx.,  and  that 
under  that  Act  and  other  Acts  they  received  from  vessels  certain  tolls,  which 
under  the  said  Acts  they  were  bound,  and  it  was  their  duty  to  apply  in  and  about 
(amongst  other  things)  the  maintaining,  cleansing,  and  supporting  the  dock  so 
as  to  be  in  a  fit  state  for  vessels  entering  and  navigating  the  same.  Averment : 
that  the  funds  in  the  hands  of  the  defendants  arising  from  the  said  tolls  were 
fully  sufficient  for  maintaining,  cleansing,  and  supporting  the  dock,  in  addition  to 
the  satisfaction  and  discharge  of  all  other  liabilities  and  incumbrances  in  and 
about  the  same.  Breach  :  that  the  defendants  did  not  take  reasonable  or  any 
care  in  or  about  maintaining,  &c.,  the  dock,  insomuch  that  the  plaintiff's  vessel 
in  endeavouring  to  enter,  struck  on  the  mud,  which,  by  the  negligence  of  the 
defendants,  lay  at  the  entrance  of  the  dock,  and  in  consequence  thereof  the  cargo 
was  damaged.  The  second  count  alleged  that  the  defendants  well  knowing  that 
the  dock  and  the  entrance  thereto  were,  by  reason  of  accumulated  mud,  in  an 
unfit  state  to  be  navigated  and  used  by  vessels  then  accustomed  to  navigate  and 
use  the  same,  did  not  take  reasonable  or  any  care  to  put  the  same  into  a  fit  state 
for  that  purpose ;  but  negligently  permitted  the  dock  and  the  entrance  thereof 
to  continue,  while  the  same  was  by  their  permission  navigated  and  used  by  such 
vessels,  in  an  unfit  state  for  want  of  reasonable  cleansing,  insomuch  that  the  vessel 
in  question,  being  such  vessel  as  was  used  and  accustomed  to  navigate  the  dock, 
in  endeavouring  to  enter  struck  against  the  bed  of  mud  and  was  damaged  together 
with  the  cargo.  On  demurrer  to  the  declaration.  Held,  in  the  Exchequer 
Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  defendants 
were  liable,  since  though  it  might  be  doubted  whether  the  declaration  did  not 
disclose  a  state  of  facts  under  which  they  had  a  positive  duty  to  perform,  and 
not  merely  a  discretion  to  exercise,  as  to  removing  the  danger ;  at  all  events  if 
they  had  a  discretion,  under  the  circumstances,  to  let  the  danger  continue,  they 
ought  as  soon  as  they  knew  of  it  to  have  closed  the  dock  to  the  public ;  and  they 
had  no  right  with  a  knowledge  of  its  dangerous  condition  to  keep  it  open  and 
invite  the  vessel  in  question  into  the  peril  which  they  knew  it  must  encounter, 
by  continuing  to  hold  out  to  the  public  that  any  ship,  on  payment  of  the  tolls, 
might  enter  and  navigate  the  dock. — Also  that  under  such  circumstances,  the 
duty  is  equally  cast  on  those  who  have  the  receipt  of  the  tolls  and  management 
of  the  dock,  whether  the  tolls  are  received  for  a  beneficial  or  a  fiduciary  purpose. 

[S.  C.  4  Jur.  (N.  S.)  636;  6  W.  R.  361 :  affirmed  1864,  L.  R.  1  H.  L.  93.  Followed, 
IVorrall  fFaterivarJcs  Company  v.  Lloyd,  1866,  L.  R.  1  C.  P.  719 ;  Coe  v.  JFise,  1866, 
L.  R.  1  Q.  B.  7 1 1 ;  Dormant  v,  Furness  Railway  Company,  1 883, 1 1  Q.  B.  D.  502 ;  Sanitary 
Commissioners  of  Gibraltar  v.  Orfila,  1890,  15  A.  C.  412.  Applied,  Attorney-General  v. 
Colney  Hatch  Lunatic  Asylum,  1868,  L.  R.  1  Ch.  Ap.  164  ;  Campbell  v.  Hornshy,  1873, 
Ir.  R.  7  C.  L.  40;  Winch  v.  Thames  Conservators,  1874,  L.  R.  9  C.  P.  382 ;  Goslin  v. 
Agricultural  Hall  Company,  1876,  L.  R.  1  C.  P.  D.  492  ;  Reg.  v.  Williams,  1884,  9  A.  C. 
418 ;  R.  v.  Selby  Dam  Drainage  Commwswier^,  [1892]  1  Q.  B.  354  ;  Taff  Vale  Railtoay 
Company  v.  Amalgamated  Society  of  Railway  Servants,  [1901]  A.  C.  330;  Wlieeler  \\ 
Public  Works  Commissioners,  [1903]  2  Ir.  R.  202;  The  Beam,  [1906]  P.  58 ;  Bede  SS. 
Company  v.  Wear  Commissioners,  [1907]  1  K.  B.  320.  Explained,  Forbes  v.  Lee 
Conservancy,  1879,  L.  R.  4  Ex.  D.  123;  Tozeland  v.  West  Ham  Union,  [1907]  1  K.  B. 
928.  Discussed,  Fleming  v.  Manchester  Corporation,  1881,  44  L.  T.  519.  Distin- 
guished, The  Moorcock,  1889,  14  P.  D.  69:  Dunbar  v.  Ardee  Guardians,  [ISTt] 
2  Ir.  R.  76.  Referred  to.  Foreman  v.  Mayor  of  Canterbury,  1871,  L.  R.  6  Q.  B.  218  ; 
Clowes  v.  Staffordshire  Potteries  Wateriwrks  Company,  1872,  L.  R.  8  Ch.  Ap.  134,  n. ; 
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Harris  v.  Great  Western  Railway,  1876,  1  Q.  B.  D.  528 ;  Weir  v.  Barnetf,  1878, 
3  Ex.  D.  41  ;  Hill  v.  Metropolitan  Asylums  Board,  1879,  4  Q.  B.  D.  442  :  affirmed 
6  A.  C.  19.3;  Lowther  v.  Cunven,  1888,  58  L.  T.  172;  Jersey  v.  Uxbridge  Rural 
Sanitary  Authority,  [1891]  3  Ch.  183 ;  Hackney  Corporation  v.  Lee  Conservancy,  [1904] 
2  K.  B.  541  ;  Hillyer  v.  .S"^.  Bartholomevfs  Hospital,  [1909]  2  K.  B.  830;  M'Clelland 
V.  MancJiester  Corpai-atian,  [1912]  1  K.  B.  133.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer. 
The  pleadings  and  judgment  in  the  Court  below  will  be  found  1  H.  &  N.  p.  439. 

[165]  Cleasby  (with  whom  was  Wilde),  for  the  plaintiffs. (a)      The  defendants 
were  bound  to  take  due  care  that  the  docks  were  in  a  proper  state  for  navigation. 
They  are  empowered  to  levy  tolls  for  the  purpose  of  keeping  the  docks  in  repair. 
That  appears  from  the  8  Anne,  c.  12,  s.  3 ;  2  Geo.  3,  c.  86,  s.  5 ;  25  Geo.  3,  c.  15,  s.  5, 
which  Acts  are  recited  in  and  incorporated  by  51  Geo.  3,  c.  cxliii.,  and  from  section 
27  and  28  of  the  latter  statute.     A  duty  to  cleanse  the  docks  is  therefore  cast  upon 
them.     They  are  in  the  position  of  parties  who  are  bound  to  repair  ratione  tenur*. 
It  is  not  necessary  to  contend  that  they  are  bound  at  all  events  to  keep  the  docks  in 
repair ;  it  is  sufficient  for  the  purpose  of  the  present  action  to  shew  that  they  are 
bound  to  use  due  and  proper  care  to  keep  them  in  a  state  tit  for  navigation.     They 
are  liable  to  an  action  if  damage  results  to  an  individual  from  any  neglect  of  the  duty 
cast  upon  them,  because  they  receive  a  reward  for  the  doing  of  such  duty  :  Henley  v. 
2'he  Mayor  and  Burgesses  of  Lyme  (5  Bing.  91  ;   S.  P.  in  error,  3  B.  &  Ad.    77). 
[Williams,  J.     Do  you  contend  that  an  action  would  lie  against  the  trustees  of  a  turn- 
pike road  for  an  accident  arising  from  the  non-repair  of  the  road?      Cockburn,  C.  J., 
referred  to  Harris  v.  Baker  (4  M.  &  Sel.  27).     Coleridge,  J.     If  turnpike  trustees  were 
liable  they  would  be  liable  personally.]     It  may  be  conceded  that  no  action  lies  against 
a  parish  or  a  county  for  the  nonrepair  of  a  road  or  bridge,  as  was  held  in  Russell  v. 
The  Men  of  Devon  (2  T.  E.  667).     There  are  technical  reasons  why  in  such  case  no 
action  can  be  maintained ;  but  it  is  otherwise  where  damage  results  from  the  neglect 
of  duty  by  an  individual  or  a  corporation.     In  [166]  The  Lancaster  Canal  Company  v. 
Parnahy  (11  A.  &  E.  223),  it  was  held  that  as  the  facts  shewed  that  the  Company 
made  the  canal  for  their  profit,  and  opened  it  to  the  public  on  payment  of  tolls  to  the 
Company,  the  common  law  imposed  a  duty  on  the  proprietors  to  take  reasonable  care 
so  long  as  they  left  it  open  for  the  public  use  of  all  who  chose  to  navigate  it,  that  they 
might  navigate  it  without  danger.     It  is  objected  that  the  defendants  are  trustees  for 
public  purposes :  but  that  is  a  fallacy.     They  receive  tolls  for  their  own  purposes  as 
a  corporation,  though  the  individuals  composing  the  corporation  receive  no  benefit. 
No  indictment  would  lie  against  the  defendants  for  the  neglect  of  duty  charged  in  this 
declaration.     It  does  not  charge  them  as  persons  compellable  at  all  events  to  keep  the 
docks  in  repair :  it  is  merely  that,  having  sufficient  funds,  they  neglected  to  do  so. 
[Crompton,  J.     There  may  be  a  case  where  there  has  been  negligence,  and  yet  the 
trustees  acting  bona  fide  in  the  exercise  of  their  discretion  may  have  omitted  to 
repair.]     There  is  no  authority  that  trustees  for  public  purposes,  whether  incorporated 
or  not,  are  not  liable  for  negligence.     In  Ijoulton  v.  Crowther  (2  B.  &.  C.  703 ;  see 
p.  707),  which  was  an  action  against  the  trustees  of  a  Turnpike  Act,  Abbott,  C.  J.,  said, 
"  The  Act  authorized  the  trustees  to  do  what  they  had  done.     If  in  doing  the  act 
they  acted  arbitrarily,  carelessly,  or  oppressively,  the  law,  in  my  opinion,  has  provided 
a  remedy."     [Crompton,  J.,  referred  to  Scott  v.  The  Mayoi'  of  Manchester  (1  H.  &  N.  59. 
In  error,  2  H.  &  N.  204).]     Jones  v.  Bird  (5  B.  &  Aid.  837)  is  an  authority  that  such 
an  action  is  maintainable.     Sutton  v.  Clarke  (6  Taunt.  29)  is  relied  upon  as  an  authority 
to  the  contrary,  but  it  only  shews  that  an  action  is  not  maintainable  if  trustees  act  to 
the  best  of  their  ability  and  without  malice.     In  Harris  v.  Baker  (4  M.  &  Sel.  27)  the 
[167]  damage  did  not  arise  from  any  breach  of  duty  on  the  part  of  the  commissioners. 
They  were  not  bound  to  light  heaps  of  rubbish,  but  merely  to  set  up  such  lamps  to 
light  the  road  as  in  their  discretion  they  thought  proper.     It  is  objected  that  the 
defendants  have  a  discretion  as  to  cleansing  the  docks,  under  6  Geo.  4,  c.  clxxxvii. 

(a)  The  case  was  argued  in  Hilary  Vacation,  Feb.  7,  and  in  Trinity  Vacation, 
June  19,  1857,  before  Cockburn,  C.  J.,  Coleridge,  J.,  Wightman,  J.,  Cresswell,  J., 
Williams,  J.,  Crowder,  J.,  and  Crompton,  J. 
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s.  130;  (a)  and  4  Vict.  c.  xxx.  s.  124.(i)i  It  is  not  disputed  that  if  they  have  a 
discretion,  and  have  exercised  it  bona  fide  and  without  negligence,  they  are  not 
responsible.  Perhaps  they  are  not  liable  for  an  indiscreet  exercise  of  their  discretion. 
But  it  is  impossible  to  say  that,  because  the  trustees  have  a  discretion  as  to  the  time 
and  manner  of  repairing,  they  cannot  be  made  responsible  for  negligence.  The  first 
count  alleges  that  "  the  defendants  had  in  their  hands  funds  produced  by  the  duties 
sufficient  for  the  maintaining,  cleansing,  supporting,  and  preserving  the  [168]  docks, 
in  addition  to  the  satisfaction  and  discharge  of  all  other  charges,  &c.  of  which  the 
defendants  had  notice :  Yet  the  defendants  did  not  take  due  and  reasonable  or  any 
care  in  maintaining,  cleansing,  supporting  and  repairing  the  said  docks."  The  defen- 
dants are  thereby  charged  with  not  having  exercised  their  discretion.  The  second 
count  charges  the  defendants  with  negligence ;  it  closely  resembles  that  in  Parnabij 
V.  The  Lancaster  Canal  Company  (11  A.  &  E.  223).  The  18  &  19  Vict.  c.  clxxiv.  s.  25  (b)^ 
shews  that  the  Legislature  considered  that  the  trustees  were  liable  for  negligence  such 
as  is  charged  in  the  count,  and  the  6  Geo.  4,  c.  clxxxvii.  s.  134(c)  provides  for  the 
payment  of  the  amount  of  any  damage  out  of  the  funds  of  the  corporation.  On  that 
ground  the  case  of  Metcalfe  v.  Hetherington  (11  Exch.  257)  is  distinguishable  from  the 
present.  The  judgment  in  that  case  does  not  point  to  a  declaration  charging  negli- 
gence. The  principle  of  that  case  might  be  applicable  if  the  declaration  in  this  case 
was  for  not  applying  the  funds.  (He  also  argued  that  the  defendants  were  liable  for 
the  acts  of  the  committee ;  but  as  this  point  was  abandoned  by  the  defendants'  counsel, 
who  desired  to  have  the  opinion  of  the  Court  on  the  general  question,  no  judgment 
was  given  upon  it,  and  the  argument  is  therefore  not  reported.) 

Quain,  for  the  defendants.  The  defendants  are  not  liable  to  be  sued.  They  are 
trustees  managing  the  docks  [169]  for  the  benefit  of  the  public.  They  are  a  corpora- 
tion, but  there  are  no  shareholders,  no  stock  and  no  dividends.  As  soon  as  the  income 
exceeds  the  expenditure  the  trustees  are  bound  to  reduce  the  rates :  51  Geo.  3,  c.  cxliii. 
s.  27.  Hall  V.  Smith  (2  Bing.  156)  and  Sutton  v.  Clarice  (6  Taunt.  29)  shew  that  there 
is  a  distinction  between  the  liability  of  trustees  for  public  purposes  and  other  persons. 
The  cases  in  which  such  trustees  are  held  liable  to  actions  are  where  they  have  been 
guilty  of  misfeazance,  or  negligence  in  doing  some  act  in  an  improper  manner,  not  for 
the  mere  omis.sion  to  do  a  particular  act.  Here  the  first  count  does  not  shew  that  the 
trustees  had  funds  which  they  were  compellable  to  apply  in  cleansing  the  docks.  It 
is  consistent  with  this  count  that  they  may  have  retained  funds  for  the  construction 
of  lighthouses,  or  other  public  works  which  they  have  a  right  to  execute.     No  legal 

(a)  Which  enacts, — "  That  all  the  monies  which  shall  be  collected,  levied,  borrowed 
and  raised  under  this  Act,  &c.,  shall  be  applied  in  any  order  with  respect  to  priority 
of  such  application  as  to  the  said  trustees  shall  seem  expedient  and  proper  (except,  &c.) 
in  paying  and  defraying  the  charges  and  expenses  of  obtaining  this  Act,  and  in  paying 
the  expenses  and  charges  of  collecting  the  rates  and  duties,  and  all  interest  due  and 
to  grow  due  from  time  to  time  on  monies  borrowed  or  taken  up  at  interest  by  the  said 
trustees,  and  any  principal  monies  that  may  be  called  in  from  time  to  time,  and  in  the 
general  management  and  conducting  of  the  said  trust  estate,  in  the  construction  of 
the  works  by  this  and  the  said  former  Acts  authorized  to  be  erected,  established  and 
maintained,  in  supporting,  maintaining,  and  repairing  the  same  and  every  part  thereof, 
and  in  carrying  iiito  execution  all  the  provisions  of  the  said  several  recited  Acts  and 
this  Act,  and  in  paying  off  and  discharging  the  whole  or  any  part  of  the  present  bond 
or  other  debt,  and  any  future  bond  or  other  debt,  and  all  interest  due  and  to  grow 
due  thereon,  and  also  in  defraying,  paying  and  satisfying  all  the  charges  and  expenses 
already  incurred  or  hereafter  to  be  incurred  in  carrying  into  execution  the  several 
purposes  of,  or  under  or  in  consequence  of  any  of  the  clauses,  provisions,  powers,  or 
authorities  contained  in  the  said  former  Acta  or  this  Act." 

(by  See  vol.  1,  p.  442,  note  (a). 

(by  Which  empowers  the  trustees  to  run  dry  the  docks  for  the  purpose  of  repairs 
and  to  remove  any  vessel,  "  or  to  give  reasonable  notice  to  the  master,  &c.,  of  such 
vessel  to  remove  the  same  out  of  the  said  dock  .  .  .  and  in  case  the  said  vessel  shall 
not  be  removed  after  such  notice,  the  trustees  shall  not  be  responsible  for  any  damage 
caused  to  the  said  vessel  or  any  cargo  therein,  by  reason  of  their  letting  the  dock,  in 
which  such  vessel  shall  be  lying,  run  dry,  as  aforesaid,"  &c. 

(c)  See  vol.  1,  p.  442,  note  (c). 
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duty  for  the  breach  of  which  an  action  at  law  would  lie  is  shewn  to  have  existed.     At 
most  there  was  a  trust  enforceable  in  equity.     The  entrance  into  the  docks  is  a  public 
highway.     Suppose  it  had  been  a  turnpike  road,  no  action  would  have  lain  against 
the  trustees  for  leaving  such  an  obstruction  as  that  in  the  present  case.     By  11  Geo.  2, 
c.  32,  s.  14,  the  defendants  are  empowered  to  set  up  lamps  along  the  quays.    By  6  Geo.  4, 
c.  clxxxvii.  s.  72,  they  may  erect  light-houses  for  the  safety  of  vessels  navigating  to 
or  from  the  port.     Could  it  be  contended,  if  the  trustees  thought  that  at  particular 
points  lamps  or  light-houses  were  not  required,  that  they  could  be  made  liable  for  an 
accident  occasioned  by  the  want  of  such  lights,  because  a  jury  might  choose  to  say 
that  there  was  negligence  in  not  providing  lamps  or   light-houses?     [Crompton,  J. 
Pardoe  v.  Price  (16  M.  &  W.  451)  shews  that  [170]  though  an  act  of  parliament  may 
direct  that  money  shall  be  applied  in  a  particular  manner,  the  nonapplication  of  it 
in  such  manner  does  not  necessarily  give  a  right  of  action,  where  the  relation  of  the 
parties  to  the  action  is  that  of  trustee  and  cestuique  trust.]     Here  the  defendants  are 
empowered  to  erect  cranes  by  51  Geo.  3,  c.  cxliii.  s.  78 ;  to  provide  life  boats  by 
6  Geo.  4,  c.  clxxxvii.  s.  68.     They  are  compellable  to  make  accommodation  for  steam- 
boats by  6  Geo.  4,  c.  clxxxvii.  ss.  65,  66,  and  to  make  a  landing  slip  at  St.  George's 
Pier  by  7  &  8  Vict.  c.  Ixxx.  s.  114.     How  can  it  be  said  that  the  trustees  are  liable 
to  an  action  if  they  secure  money  for  executing  these  works  before  cleansing  the  dock  ? 
Suppose,  Docks  A.  and  B.  being  out  of  repair,  the  defendants  choose  to  repair  Dock  A., 
and  a  ship  goes  into  Dock  B.  and  is  injured,  it  is  surely  not  a  question  for  a  jury 
which  dock  the  trustees  ought  to  have  first  repaired.     They  have  a  discretion  to 
exercise  as  to  the  application  of  the  funds,  which  cannot  be  controlled  by  the  verdict 
of  a  jury  :  Metcalfe  v.  H ether ington {\\  Exch.  257).     The  130th  section  of  the  6  Geo.  4, 
c.  clxxxvii,  does  not  impose  on  the  trustees  any  legal  duty  for  the  breach  of  which  an 
individual  who  has  sustained  damage  can  maintain  an  action  of  law.     The  principle 
established  by  the  authorities  is,  that  where  a  duty  is  imposed  by  statute  or  arises  from 
a  grant  by  the  Crown,  the  remedy  for  the  breach  of  it  is  by  indictment  or  mandamus ; 
and  an  individual  can  only  maintain  an  action  in  respect  of  a  peculiar  damage  sustained 
by  him  :  Henley  v.  The  Mayor  of  Lyme  Regis,{h)  Russell  v.  The  Men  of  Devon  (2  T.  R.  667), 
MKinnon  v.  Penson  (9  Exch.  609).     Here  no  indictment  or  mandamus  could  be  supported 
for  not  [171]  cleansing  the  dock :  Bex  v.  Tlie  Inlmbitants  of  Netlierthong  (2  B.  &  Aid.  179), 
Regina  v.  The  Trustees  of  tlie  Oxford  and  Witney  Turnpike  Roads  (12  A.  &  E.  427) ;  and 
the  only  remedy  is  in  a  court  of  equity  by  information  at  the  suit  of  the  Attorney 
General  for  the  breach  of  trust.     Pardoe  v.  Price  (16  M.  &  W.  451),  Edwards  v.  Lmvndes 
(1  E.  &  B.  84),  and  Regina  v.  The  Trustees  of  the  Balhy  Turnpike  Road  (22  L.  J.  Q.  B.  164), 
are  authorities  that  the  clauses  in  question  do  not  create  any  legal  duty  as  regards  the 
trustees  and  the  public  at  large,  but  merely  the  relation  of  trustee  and  cestui  que  trust. 
Moreover,  the  declaration  charges  mere  acts  of  nonfeazance,  and  there  is  no  authority 
that  in  such  case  trustees  are  liable  to  an  action.     Sutton  v.  Clarke  (6  Taunt.  29),  decided 
that  if  a  person  who,  in  the  exercise  of  a  public  function  without  emolument,  which  he 
is  compellable  to  execute,  acting  without  malice  and  according  to  his  best  skill  a,nd 
diligence,  and  obtaining  the  best  information  he  can,  does  an  act  which  occasions 
consequential  damage  to  a  subject,  he   is  not  liable  to  an  action  for  such  damage. 
That  principle  has  been  adopted  in  subsequent  cases ;  and  it  is  now  well  established 
that  trustees  of  public  roads  are  not  responsible  for  an  injury  occasioned  by  the 
negligence  of  the  men  employed  in  making  or  repairing  the  road  :   Hall  v.  Smith 
(2  Bing.  156),  Humphreys  v.  Mears  (1  Man.  &  R.  187),  Duncan  v.  Findlater  (6  CI.  &  F. 
894),  Harris  v.  Baker  (4  M.  &  Sel.  27).     Indeed,  the  legislature  has  protected  trustees 
of  roads  from  liability  when  acting  within  the  scope  of  their  authority :  7  &  8  Geo.  4, 
c.  24,  ss.  2,  3.     The  judgment  in  The  Lancaster  Canal  Company  v.  Parnaby  (11  A.  &  E. 
223),  proceeded  on  the  ground  that  the  Company  made  the  canal  for  their  profit,  and 
[172]  opened  it  to  the  public  on  payment  of  tolls,  and  that  therefore  the  law  imposed 
on  them  a  duty  to  take  reasonable  care  that  the  public  might  navigate  it  without 
danger  to  their  lives  or  property.     Here  the  breach  of  duty  alleged  is  an  omission  to 
cleanse  the  dock,  and  the  trustees  had  a  discretion  as  to  whether  they  would  apply 
the  funds  for  that  purpose.     The  argument  for  the  plaintiff  must  go  to  this  extent, 
that  if  the  defendants  were  empowered  by  act  of  parliament  to  construct  a  new  dock 
they  would  be  liable  to  an  action  for  breach  of  duty  in  not  doing  so. 

(b)  3  Bing.  91 ;  S.  C.  in  error,  3  B.  &  Adol.  77;  In  Dom.  Proc.  1  Bing.  N.  C.  222. 
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Cleasby,  in  reply.  The  declaration  does  not  charge  the  defendants  with  a  simple 
nonfeazance,  but  with  the  omission  of  something  which  it  was  their  duty  to  do.  Thej' 
were  bound  to  take  reasonable  care  that  the  dock  was  fit  for  navigation.  They  are  a 
corporation  receiving  tolls  for  corporate  purposes,  and  therefore  stand  in  the  same 
position  as  individuals :  Scott  v.  2'he  Mayor  of  Manciiester  (1  H.  &  N.  59).  They  may 
borrow  money  on  bond  to  the  extent  of  one  million  :  6  Geo.  4,  c.  elxxxvii.  s.  1 26 ;  and 
they  are  authorised  to  pay  damages  occasioned  by  the  insufficiency  of  their  works  or 
the  negligence  of  their  servants  :  sect.  134.  Then  why  should  they  not  pay,  when  the 
damage  is  occasioned  by  their  own  neglect  1  By  sect.  136,  damages  may  be  levied  by 
distress.  The  18  &  19  Vict.  c.  clxxiv.  s.  25,  which  empowers  the  trustees,  for  the 
purpose  of  cleansing,  to  let  the  docks  run  dry  and  remove  vessels  therefrom,  contem- 
plates a  liability  for  neglect  to  cleanse.  The  case  falls  within  the  principle  of  The 
Lancaster  Canal  Company  v,  Parnaby  (11  A.  &  E.  223).  The  cases  as  to  trustees  of 
roads  are  inapplicable,  because  the  defendants  are  a  corporation  created  for  a  particular 
purpose  and  receiving  tolls  for  that  purpose.  [173J  There  is  no  authority  that  trustees 
acting  gratuitously  for  public  purposes  are  not  responsible  for  their  own  negligence, 
where  an  individual  sustains  a  peculiar  damage.  In  some  of  the  cases  referred  to,  the 
question  has  been  whether  the  trustees  employed  persons  of  competent  skill,  in  others 
whether  they  personally  interfered.  Leader  v.  Moxon  (2  W.  Black.  924)  affords  an 
answer  to  the  argument  that  there  can  be  no  negligence  where  there  is  a  discretion. 
There  is  as  much  negligence  in  nonfeazance  as  misfeazance.  The  keeping  the  dock  in 
a  dangerous  state,  knowing  that  it  is  so,  is  equivalent  to  a  positive  act. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J.  In  this  case  the  plaintiffs,  as  the  owners  of  a  cargo  of  guano  on 
board  a  ship  called  the  "Sierra  Nevada,"  seek  to  recover  damages  from  the  defendants, 
the  Trustees  of  the  Liveipool  Docks,  for  an  injury  done  to  the  cargo,  by  reason  of  the 
ship  having  struck  a  bank  of  mud  lying  in  and  about  the  entrance  of  the  dock,  as  she 
was  endeavouring  to  enter  it.  This  complaint  is  put  forward  in  two  ways  by  the 
declaration.  First,  it  is  alleged  that  the  trustees  are  the  proprietors  of  the  dock  which 
was  made  by  them  under  the  powers  of  the  statute  7  &  8  Vict.  c.  Ixxx.  and  that  under 
that  act  and  other  acts  they  receive  from  vessels  certain  tolls,  which  under  the  said 
Acts  they  are  bound,  and  it  is  their  duty  to  apply  in  and  about,  amongst  other  things, 
the  maintaining,  cleansing  and  supporting  the  dock  so  as  to  be  in  a  state  tit  for  vessels 
entering  and  navigating  the  same.  It  is  then  averred  that  the  funds  in  the  hands  of 
the  defendants  arising  from  the  said  tolls  were  fully  sufficient  for  the  maintaining, 
cleansing  and  supporting  [174]  the  ddcks,  in  addition  to  the  satisfaction  and  discharge 
of  all  other  liabilities  and  incumbrances  in  and  about  the  same.  And  it  is  then  charged 
that  the  defendants  did  not  take  reasonable  or  any  care  in  or  about  maintaining,  &c., 
the  dock,  insomuch  that  the  vessel  struck  on  the  mud,  which  by  the  negligence  of  the 
defendants  lay  at  the  entrance  of  the  dock,  and  in  consequence  thereof  the  cargo  was 
damaged.  Secondly,  it  is  complained  against  the  defendants,  that  they,  well  knowing 
that  the  dock  and  the  entrance  thereto  were,  by  reason  of  accumulated  mud,  in  an 
unfit  state  to  be  navigated  and  used  by  vessels  then  accustomed  to  navigate  and  use 
the  same,  did  not  take  reasonable,  or  any  care  to  put  the  same  into  a  fit  state  for  that 
purpose ;  but  negligently  permitted  the  dock  and  the  entrance  thereof  to  continue, 
while  the  same  was,  by  their  permission,  navigated  and  used  by  such  vessels,  in  an 
unfit  state  for  want  of  reasonable  cleansing,  insomuch  that  the  vessel  in  question, 
being  such  vessel  as  was  used  and  accustomed  to  navigate  and  use  the  dock,  in 
endeavouring  to  enter,  struck  against  the  bed  of  mud  and  was  damaged,  together 
with  the  cargo. 

The  defendant  having  demurred  to  this  declaration,  the  question  whether  it  disclosed 
any  good  cause  of  action  was  argued  in  the  Court  of  Exchequer  and  decided  in  the 
negative,  partly  on  the  ground  that  by  the  6  Geo.  4,  c.  elxxxvii.  s.  3,  a  committee  was 
to  be  elected,  to  the  members  of  which  exclusively  the  powers  of  the  trustees  were 
transferred,  so  that  the  latter  could  not  be  made  liable  for  neglecting  to  do  an  act 
which  they  had  not  the  power  to  do,  and  partly  on  the  ground  that,  even  if  the 
trustees  had  been  the  persons  appointed  to  do  the  act,  they  were  not  liable  to  an 
action,  because  they  had  a  discretionary  power,  the  exercise  of  which  could  not  be 
controlled  or  questioned. 

On  the  argument  before  us  the  counsel  for  the  defendants  [175]  abandoned  the 
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former  ground  of  objection  and  desired  to  have  the  question  of  liability  decided  on  the 
latter  ground  alone.  And  in  support  of  it,  he  contended  that  the  defendants,  being  a 
corporation  created  by  statute  and  deriving  no  emolument  from,  or  remuneration  for, 
the  performance  of  their  statutory  duties,  and  having  a  discretion  as  to  the  application 
of  the  funds  received  by  them,  could  not  be  made  liable  in  an  action  at  law  for  not 
choosing  to  exercise  their  discretion  at  any  particular  time,  by  spending  the  funds  in 
removing  the  accumulation  of  mud.  And  the  case  of  Metcalfe  v.  Hetlieringtoii 
(11  Exch.  257)  was  relied  on  (as  it  had  been  by  two  of  the  Barons)  as  governing  the 
present.  In  that  case  the  two  first  counts  of  the  declaration  sought  to  charge  the 
defendants,  as  trustees  of  the  harbour  of  Maryport,  for  the  default  of  the  harbour 
master ;  and  the  Court  of  Exchequer  held  that  these  counts  were  bad.  This  decision 
as  to  these  counts  has  no  application  to  the  present  case,  because  it  is  not  sought  in 
this  action  to  make  the  trustees  liable  for  any  default  but  their  own.  But  there  was 
a  third  count  in  Metcalfe  v.  Hetherington  charging  the  trustees  with  negligence  in  the 
preservation  and  keeping  of  the  harbour  and  improperly  suffering  rubbish  to 
accumulate  therein,  contrary  to  their  duty,  whereby  it  became  unsafe,  and  the 
plaintiff's  vessel,  being  lawfully  therein,  was  thereby  damaged :  and  the  Barons  held 
that  this  count  also  was  bad  in  substance  ;  first,  because  there  was  no  averment  that 
the  trustees  had  received  funds  wherewith  to  keep  the  harbour  clear  of  rubbish  ;  and, 
secondly,  on  the  ground  that  the  Legislature  had  reposed  in  them  an  absolute  discre- 
tion (with  certain  exceptions)  to  dispose  of  the  funds  arising  from  the  tolls  in  main- 
taining the  harbour,  so  that,  although  the  harbour  wanted  cleansing,  they  might  apply 
the  surplus  in  their  hands  to  the  repairs  of  the  piers,  [176]  to  deepening  the  mouth, 
and  similar  purposes  if  they  thought  those  objects  more  pressing  and  of  more 
advantage  to  the  harbour  than  keeping  the  bottom  clean.  The  former  of  these  two 
grounds  of  decision  does  not  apply  to  the  present  case,  inasmuch  as  the  declaration  in 
this  action  does  contain  an  averment  that  the  defendants  had  received  sufficient  funds. 
And  it  may  be  questioned  whether  the  latter  ground  is  not  also  inapplicable,  because 
the  declaration  avers,  not  merely  that  the  trustees  had  funds  sufficient  to  enable  them  to 
remove  the  mischief  complained  of,  but  also  to  perform  their  entire  duty  of  maintaining, 
cleansing,  supporting  and  preserving  the  docks,  in  addition  to  the  satisfaction  of  all 
other  charges,  liabilities  and  incumbrances  in  and  about  the  same.  It  may  be  doubted, 
we  think,  whether,  coupling  this  averment  with  the  allegation  of  the  knowledge  by  the 
trustees  that  the  entrance  to  the  dock  was  dangerous,  a  state  of  facts  is  not  shewn 
under  which  they  had  a  positive  duty  to  perform,  and  not  merely  a  discretion  to 
exercise,  as  to  removing  the  danger.  But  at  all  events  we  think  that,  if  they  had  a 
discretion  under  the  circumstances  to  let  the  danger  continue,  they  ought,  as  soon  as 
they  knew  of  it,  to  have  closed  the  dock  to  the  public ;  and  that  they  had  no  right, 
with  a  knowledge  of  its  dangerous  condition,  to  keep  it  open  and  to  invite  the  vessel 
in  question  into  the  peril  which  they  knew  it  must  encounter,  by  continuing  to  hold 
out  to  the  public  that  any  ship,  on  payment  of  the  tolls  to  them,  might  enter  and 
navigate  the  dock.  The  case  of  The  Lancaster  Canal  Company  v.  Parnaby  (11  Ad.  &  E. 
222)  establishes  that  the  defendants  would  have  been  responsible  under  such  circum- 
stances if  they  had  had  a  beneficial  interest  in  the  tolls  when  received ;  and  we  do  not 
think  the  principle  of  that  decision  inapplicable,  because  the  defendants  in  the  [177] 
present  case  received  the  tolls  as  trustees.  The  duty,  in  our  opinion,  is  equally  cast 
on  those  who  have  the  receipt  of  the  tolls  and  the  possession  and  management  of  the 
dock  vested  in  them,  to  forbear  from  keeping  it  open  for  the  public  use  of  every  one 
who  chooses  to  navigate  it  on  payment  of  the  tolls,  when  they  know  it  cannot  be 
navigated  without  danger,  whether  the  tolls  are  received  for  a  beneficial,  or  for  a 
fiduciary  purpose ;  and  for  the  consequences  of  this  breach  of  duty  we  think  they  are 
responsible  in  an  action.  We  are  therefore  of  opinion  that  the  judgment  should  be 
reversed. 

Judgment  reversed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

LiNDUS  V.  Melrose  and  Others.  Feb.  23,  1858. — The  following  promissory  note 
was  signed  by  three  persons  describing  themselves  as  "  directors  "  of  a  Joint  Stock 
Company,  incorporated,  with  limited  liability,  under  the  19  &  20  Vict.  c.  47,  and 
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was  countersigned  by  one  G.,  who  described  himself  as  secretary  of  the  Company. 
"London,  Dec.  31,  1856.  Three  months  after  date  we  jointly  promise  to  pay  S. 
or  order  six  hundred  pounds  for  value  received  in  stock  on  account  of  the  L.  and  B. 
Company,  Limited."  Held,  in  the  Exchequer  Chamber,  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that  the  directors  who  signed  it  were  not  personally 
liable  upon  the  note.     Dubitantibus  Crompton,  J.,  and  Willes  J. 

[S.  C.  27  L.  J.  Ex.  326;  4  Jur.  (N.  S.)  488;  6  W.  R.  441.  Referred  to,  CourtauU 
V.  Saunders,  1867,  16  L.  T.  563;  Allan  v.  Miller,  1874,  22  L.  T.  827.  Followed, 
Alexander  v.  Sizer,  1869,  L.  R.  4  Ex.  106;  Button  v.  Marsh,  1871,  L.  R.  6  Q.  B. 
364.     Distinguished,  Chapman  v.  Smelhhitnt,  [1909]  1  K.  B.  76,  reversed  ibid.  927.] 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer  in  this  case, 
which  is  reported,  2  H.  &  N.  p.  293. 

Manisty  argued  for  the  appellant.(a)  The  note  is  binding  on  the  defendants 
personally.  It  is  reasonable  [178]  to  suppose  that  parties  supplying  goods  to  a 
Company  with  limited  liability,  would  prefer  the  individual  responsibility  of  the 
directors.  The  directors  on  the  other  hand  might  reasonably  undertake  such  a 
responsibility  jointly.  The  note  is  countersigned  by  the  secretary  because  it  would 
go  through  the  Company's  books,  and  as  between  the  directors  and  the  Company 
would  have  to  be  provided  for  by  the  Company.  If  the  defendants  did  not  intend 
to  make  themselves  liable,  they  should  have  said  "the  Company  promise  to  pay." 
[Crompton,  J.  If  the  directors  intended  to  sign  on  account  of  the  Company,  the 
words  "  on  account  of  the  London  and  Birmingham  Hardware  Company,  Limited," 
would  form  part  of  the  signature.]  The  word  "jointly  "  is  not  applicable  to  the  case 
where  directors  sign  on  behalf  of  an  incorporated  Company.  It  would  be  otherwise  if 
this  was  a  note  made  by  the  directors  of  an  unincorporated  body.  Therefore,  reading 
this  note  in  its  natural  sense,  it  is  the  joint  note  of  the  parties  signing  it,  and  there  is 
no  reason  why  a  presumption  should  be  made  against  the  liability  of  persons  signing 
a  promissory  note  of  this  kind.  The  note  is  not  made  in  accordance  with  the  19  &  20 
Vict.  c.  47,  s.  43.  (In  addition  to  the  cases  cited  in  the  Court  below,  he  referred  to 
Half&rd  v.  Cameron's  Coalhvoh  Steam  Company  (16  Q.  B.  442),  Edwards  v.  Cameron's 
Coalbrook  Steam  Company  (6  Exch.  269).) 

Bovill  (with  whom  was  J.  Brown),  for  the  appellants.  It  is  clear  that  it  was  not 
the  intention  of  the  defendants  to  make  themselves  personally  liable  upon  this  note. 
For  the  purpose  of  the  present  question  it  is  not  enough  to  shew  that  the  note  is  not 
made  in  accordance  with  the  19  &  20  [179]  Vict.  c.  47,  s.  43.  Possibly  the  note  is 
invalid.  The  note  shews  an  intention  that  all  the  shareholders  should  be  bound : 
Madae  v.  Sutherland  (3  E.  &  B.  1),  The  Bank  of  Australasia  v.  Breillat  (6  Moo.  P.  C. 
152).  [Willes,  J.  In  those  cases  the  Company  was  not  incorporated.  Crompton,  J. 
In  Leadbitier  v.  Farrow  (5  M.  &  Sel.  345),  Lord  Ellenborough  says : — Is  it  not  an 
universal  rule  that  a  man  who  puts  his  name  to  a  bill  of  exchange  thereby  makes 
himself  personally  liable,  unless  he  states  upon  the  face  of  the  bill  that  he  subscribes 
it  for  another,  or  by  procuration  of  another,  which  are  words  of  exclusion?  Unless 
he  says  plainly  '  I  am  the  mere  scribe,'  he  becomes  liable."  Here,  if  the  words  "  on 
behalf  of,"  &c.,  could  be  read  as  part  of  the  signature,  the  case  would  be  clear.] 

Manisty,  in  reply.  This  is  a  case  for  the  application  of  the  rule,  that  the  language 
used  by  a  person  shall  always  be  taken  most  strongly  as  against  himself. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J.  This  was  an  appeal  from  the  decision  of  the  Court  of  Exchequer, 
by  which  a  rule  was  made  absolute  for  entering  a  verdict  for  the  defendants.  The 
action  was  against  the  defendants  as  the  makers  of  a  promissory  note  for  6001.,  and 
two  of  the  defendants,  Melrose  and  Harris,  pleaded  that  "it  was  not  their  note 
as  alleged."  The  third.  Wood,  had  suffered  judgment  by  default.  The  question  for 
determination  is,  whether  the  note  made  the  [180]  defendants  personally  liable,  or  only 
bound  the  Joint  Stock  Company  of  which  they  were  directors. 

(a)  In    Michaelmas    Vacation,   Nov.    25.     Before    Coleridge,   J.,   Cresswell,  J. 
Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
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The  note  was  in  the  following  form  : — 

"  £600.  "  London,  Dec.  31,  1856. 

"Three  months  after  date  we  jointly  promise  to  pay  Mr.  Frederick  Shaw  or  order 
six  hundred  pounds  for  value  received  in  stock  on  account  of  the  London  and  Birmingham 
Iron  and  Hardware  Company,  Limited. 

"  Payable  at  the  London  "  J  AS.  Melrose,^ 

Joint  Stock  Bank  Company,  Princes  Street,  "  G.  N.  Wood,  VDirectors. 

Mansion  House.  "  John  Harris,] 

"  Edwin  Guess,  Secretary." 

(Indorsed  F.  Shaw.) 

The  Company  had  been  established  under  the  19  &  20  Vict.  c.  47,  and  by  the  43rd 
section  of  that  Act  it  is  provided,  "  that  a  promissory  note  or  bill  of  exchange  shall 
be  deemed  to  have  been  made,  accepted  or  indorsed  on  behalf  of  any  company  registered 
under  this  Act,  if  made,  accepted  or  indorsed  in  the  name  of  the  company,  by  any 
person  acting  under  the  express  or  implied  authority  of  the  company." 

The  note  in  question  certainly  does  not  satisfy  the  requisitions  of  this  section  ;  but 
it  does  not  therefore  follow  conclusively  that  the  directors  are  personally  liable  ;  for  the 
case  was  properly  argued  and  must  be  decided  on  what  appears  to  be  the  expressed 
intention  of  the  makers  of  the  instrument.  Does  the  language  used  import  that  they 
take  upon  themselves  personally  the  liability  to  pay  the  note  1 

Now,  strictly  confining  ourselves  to  what  is  apparent  [181]  on  the  face  of  the  note 
or  to  be  reasonably  collected  from  it,  we  think  the  intention  is  clear.  If  the  words 
"  for  value  received  in  stock  "  be  read  as  in  a  parenthesis  which  was  suggested  in  the 
Court  below  as  the  proper  mode,  there  is  then  a  promise  to  pay  expressly  on  account 
of  the  Company,  and  this  promise  is  made  by  the  directors,  describing  themselves  as 
directors,  and  the  promise  is  countersigned  by  Edwin  Guess,  describing  himself  as 
secretary.  Any  one  reading  such  a  note  and  bringing  to  it  the  ordinary  knowledge 
which  must  be  presupposed,  would  assuredly  conclude  that  the  note  was  made  by  the 
defendants  as  officers,  and  not  as  individuals, — they  promise  on  account  of  the 
Company — they  sign  as  directors — and  their  signature  is  countersigned  by  a  secretary. 

But  if  the  words  "  for  value  received  in  stock  "  be  read,  not  as  in  a  parenthesis,  but 
as  immediately  connected  with  the  words  that  follow  them,  still  the  meaning  does  not 
appear  to  us  altered  ;  and  though  it  may  not  be  so  clear  as  before,  yet  a  new  argument 
then  arises  pointing  to  the  same  conclusion ;  for  then  the  whole  consideration  is  more 
distinctly  shewn  to  have  been  received  by  the  Company.  A  promise  to  pay  by 
ofiicers  of  the  Company  on  its  account  would  be  reasonable.  But  why  should  individuals 
signing  as  officers  be  supposed  to  make  themselves  personally  liable  without  any 
apparent  consideration  1 

There  is,  however,  a  word  in  the  note,  to  which  importance  is  attached  as  favour- 
ing another  conclusion,  viz.,  the  word  "jointly  " ;  and  if,  as  in  one  or  two  of  the  cases 
cited  on  the  argument,  the  expression  had  been  "  jointly  and  severally,"  it  would  have 
been  difficult  to  resist  the  conclusion  that  the  promise  was  a  personal  one,  for  in  what 
other  character  would  the  directors  promise  "severally."  But  theinference  is  by  no  means 
so  strong  from  the  ex-[182]-pression  "  jointly  "  alone.  It  is  by  no  means  inconsistent 
with  an  official  promise  that  it  should  be  joint ;  it  is,  after  all,  but  an  expression  of  the 
quality  which  the  promise,  not  being  several,  must  in  fact  possess.  My  brothers 
Crompton  and  Willes  entertain  considerable  doubt  upon  the  construction  of  the  instru- 
ment, not  however  sufficiently  strong  to  induce  them  to  dissent  from  the  judgment  of 
the  Court ;  although  they  are  anxious  to  guard  against  its  being  supposed  that  in  the 
judgment  we  pronounce  we  intend  to  throw  any  doubt  upon  the  rule,  that  an  agent 
putting  his  name  to  a  mercantile  instrument  is  liable  as  a  principal,  unless  the  instru- 
ment distinctly  shews  that  he  signs  as  agent ;  or  that  we  mean  to  iDreak  in  upon  the  rule 
"  verba  fortius  accipiuntur  contra  proferentem,"  which  however  ought  to  be  applied 
only  where  other  rules  of  construction  fail. 

In  these  remarks  of  my  brothers  we  entirely  concur. 

Many  cases  were  cited  on  the  argument,  but  we  do  not  think  it  necessary  now  to 
go  through  them,  for  each  depends  on  its  own  circumstances,  and  this  must  be  decided 
on  the  same  principle.     We  are  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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[183]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

The  Great  Western  Railway  Company  v.  Crouch.  Feb.  23,  1858. — The 
plaintiflf  delivered  in  London  to  the  defendants,  who  were  common  carriers,  a 
parcel  addressed  to  the  plaintiffs  agent  at  Plymouth.  The  defendants'  railway 
terminates  at  Bristol,  from  whence  they  forwarded  the  parcel  to  Plymouth  by 
the  South  Devon  Railway,  and  shortly  before  noon,  on  the  day  of  its  arrival,  a 
porter  tendered  it  to  the  plaintiff's  agent,  who  refused  to  pay  the  sum  charged 
for  its  carriage,  whereupon  the  porter  took  it  away,  saying  that  it  would  be 
returned  to  London  ;  and  it  was  accordingly  sent  back  to  London  at  eight  o'clock 
in  the  morning  of  the  following  day.  About  two  hours  afterwards  the  plaintiff's 
agent  tendered  at  the  office  of  the  South  Devon  Railway  the  amount  of  the 
carriage  and  demanded  the  parcel,  when  he  was  told  that  it  had  been  that  morning 
returned  to  London.  The  parcel  remained  in  the  custody  of  the  defendants  at 
their  office  in  London,  and  it  did  not  appear  that  the  plaintiflf  had  applied  for  it 
there.  The  jury  found  that  the  parcel  was  sent  back  to  London  unreasonably 
soon  ;  and  that  the  demand  of  the  parcel  and  tender  of  the  charge  for  the  carriage 
was  made  within  a  reasonable  time  after  the  parcel  had  been  refused.  Held,  in 
the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer), 
that,  under  these  circumstances,  the  defendants  were  liable  for  a  breach  of  duty, 
even  supposing  their  duty  qua  carriers  ended  with  the  tender  of  the  parcel :  Per 
Cockburn,  C.  J.,  Crompton,  J.,  AVilliams,  J.,  and  Willes,  J.  Crowder,  J., 
dissentiente.  Wightman,  J.,  dubitante. — Also  that  there  was  no  evidence  of  a 
conversion :  Per  Crowder,  J.,  and  Wightman,  J. — A  declaration  stated  that  the 
plaintiflf  delivered  to  the  defendants,  as  common  carriers,  a  parcel  to  be  carried 
by  them  from  London  to  Plymouth,  and  alleged  as  a  breach  the  nondelivery  of 
the  parcel  to  the  plaintiflf  at  Plymouth.  The  defendants  pleaded  a  tender  on 
payment  for  the  carriage,  but  that  the  plaintiflf  refused  to  pay  the  amount,  where- 
upon the  defendants  refused  to  deliver  the  parcel.  The  plaintiflf  replied  that 
within  a  reasonable  time  after  the  defendants  had  tendered  the  parcel,  he  oflfered 
at  Plymouth  to  pay  for  its  carriage  and  requested  the  defendants  to  deliver  it, 
but  they  refused  to  deliver  it  at  Plymouth.  The  defendants  having  taken  issue 
on  this  replication,  the  jury  found  that  the  allegations  in  it  were  proved.  Held, 
that  if  the  circumstance  of  the  defendants  having  sent  back  the  parcel  to  London 
aflforded  an  excuse  for  its  nondelivery,  that  should  have  been  specially  rejoined : 
Per  Wightman,  J. 

[S.  C.  27  L.  J.  Ex.  345 ;  4  Jur.  (N.  S.)  457 ;  6  W.  R.  391.] 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer.  The  pleadings 
and  judgment  in  the  Court  below  will  be  found  in  2  H.  &  N.  491. 

The  case  stated  on  appeal  was  as  follows : — 

The  plaintiflf  was  and  is  a  carrier  residing  in  London,  a  part  of  whose  business 
consisted  in  collecting  small  parcels,  packing  them  in  one  parcel  and  so  forwarding 
them  to  their  place  of  destination,  addressed  to  an  agent  of  the  plaintiflf  who  there 
distributed  the  small  parcels  according  to  their  respective  addresses. 

The  Great  Western  Railway  Company  were  and  are  the  owners  of  the  Great 
Western  Railway  extending  from  the  [184]  Paddington  station  London  to  Bristol, 
from  which  latter  place  to  Plymouth  the  communication  by  railway  is  over  the  Bristol 
and  Exeter  Railway  and  the  South  Devon  Railway.  The  Great  Western  Railway 
Company,  at  the  times  in  question,  were  common  carriers  of  goods  for  hire  from 
London  to  Plymouth  over  the  above  railways.  The  Great  Western  Railway  Corapanv 
had  no  other  agents  at  Plymouth  to  deliver  goods  and  receive  the  carriage  charges 
except  the  South  Devon  Railway  Company,  who  performed  these  offices  for  them. 

On  the  26th  day  of  July,  1856,  the  plaintiflf  delivered  the  parcel  of  goods  in  question 
at  the  booking  office  of  the  "  Swan  with  Two  Necks  "  in  the  city  of  London,  kept  by 
Messrs.  Chaplin  &  Home,  where  parcels  were  received  to  be  carried  by  the  Great 
Western  Railway  Company.  The  parcel  was  addressed  "  To  Mr.  Reynolds,  Plymouth," 
and  was  to  be  carried  to  Plymouth  by  the  Great  Western  Railway  Company  and 
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ihere  delivered  to  Mr.  Reynolds,  who  was  the  plaintiff's  agent  at  Plymouth.  The 
parcel  was  delivered  as  an  ordinary  parcel  and  was  marked  with  the  sum  of  Is.  6d., 
being  the  ordinary  carriage  of  such  a  parcel  to  Plymouth,  but  being  afterwards 
discovered  to  be  a  packed  parcel  this  sum  was  altered  and  the  sum  of  2s.  3d.  marked 
instead  thereof.  An  agreement  was  come  to  at  the  trial  by  admitting  that  2s.  3d. 
was  the  correct  charge  for  the  parcel  in  question,  and  such  admission  was  made  by 
the  plaintiff  accordingly,  and  the  fact  is  to  be  so  taken  for  the  purposes  of  this  case. 

The  parcel  was  accordingly  carried  or  forwarded  by  the  Great  Western  Railway 
Company  to  Plymouth,  where  it  arrived  in  due  course  on  Monday  the  28th  of  July. 
Shortly  before  noon  of  that  day,  it  was  in  the  usual  way  taken  on  for  delivery  by  the 
railway  porter  of  the  South  Devon  Railway  Company,  and  tendered  for  delivery  at 
the  place  of  business  of  Mr.  Reynolds  to  a  man  named  Morgan  [185]  employed  by 
Reynolds  in  his  business  ;  Reynolds  was  not  then  at  his  place  of  business.  The  porter 
demanded  the  sum  of  2s.  3d.  for  the  carriage  which  Moi-gan  refused  to  pay,  but 
offered  to  pay  the  sum  of  Is.  6d.  as  the  proper  amount  of  carriage.  This  latter  sum 
was  refused  by  the  porter,  who  informed  Morgan  that  the  parcel  would  be  returned 
to  London  if  the  charge  of  2s.  3d.  was  not  paid.  Payment  being  still  refused,  the 
parcel  was  taken  by  the  porter  back  to  the  railway  station  of  the  South  Devon 
Railway  Company  at  Plymouth,  and  was  sent  off  to  London  by  the  South  Devon 
Railway  Company  by  the  train  which  left  Plymouth  at  eight  o'clock  in  the  morning 
of  the  following  day.        % 

About  two  hours  after  the  parcel  had  been  so  sent  off  to  London,  the  sum  of  2s.  3d. 
was,  under  protest,  tendered  by  Morgan,  by  the  direction  of  Mr.  Reynolds,  to  the 
clerk  of  the  South  Devon  Railway  Company  at  Plymouth,  and  the  parcel  demanded 
of  him.  The  clerk  informed  Morgan  that  the  parcel  had  that  morning  been  returned 
to  London.  The  parcel,  being  as  aforesaid  returned  to  London,  arrived  in  due  course 
at  the  Paddington  station  of  the  Great  Western  Railway  Company,  and  there  remained 
in  the  care  of  the  Great  Western  Railway  Company  until  the  trial  of  the  cause. 

Li  answer  to  questions  put  to  them  by  the  Lord  Chief  Baron,  the  jury  found  that 
the  parcel  was  sent  back  to  London  unreasonably  soon  ;  and  that  the  parcel  ought  not 
to  have  been  sent  back  to  London  ;  and  that  the  demand  of  the  parcel  and  tender  of 
the  2s.  3d.  were  made  within  a  reasonable  time  after  the  parcel  had  been  refused : 
whereupon  the  Lord  Chief  Baron  directed  a  verdict  to  be  entered  for  the  plaintiff 
with  191.  17s.  damages,  being  the  value  of  the  parcel  as  found  by  the  jury;  leave 
being  reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them. 

[186]  On  the  21st  day  of  April,  1857,  a  rule  nisi  was  obtained  to  enter  the  verdict 
for  the  defendants,  or  for  a  new  trial,  on  the  grounds  that  the  defendants  having 
carried  the  parcel  and  tendered  it  at  Plymouth  to  the  plaintiff  in  due  course,  and  the 
plaintiff  having  refused  to  pay  the  amount  of  the  carriage,  the  defendants  were  not 
liable ;  and  that  there  was  no  duty  or  obligation  on  the  defendants  or  the  South  Devon 
Railway  Company  to  keep  the  parcel  at  Plymouth  after  the  plaintiff's  refusal  to  pay 
the  carriage  :  that  if  the  act  of  sending  back  the  parcel  to  London  was  wrongful  it 
was  the  act  of  the  South  Devon  Railway  Company,  and  that  the  defendants  would 
not  be  liable  for  such  act  on  their  part ;  and  that  the  verdict  was  against  the  evidence 
on  the  questions  left  to  the  jury  as  to  the  unreasonableness  of  sending  back  the  parcel 
to  London. 

This  rule  having  been  argued,  it  was  decided  by  the  Court  of  Exchequer  that  the 
verdict  found  for  the  plaintiff,  so  far  as  it  related  to  the  issue  found  on  the  first  replica- 
tion to  the  defendants'  third  plea,  should  be  set  aside,  and  a  verdict  entered  on  such 
issue  for  the  defendants ;  and  that  as  to  the  residue  of  the  said  rule  the  same  should 
be  discharged. 

The  defendants  having  appealed  against  that  decision,  the  case  was  argued  in  the 
present  Vacation  (a)  (Feb.  4)  by 

Bovill,  for  the  appellants.     The  duty  of  the  defendants  as  carriers,  was  simply  to" 
perform  what  they  agreed  to  do,  viz.,  to  take  the  parcel  to  its  destination.     When 
they  had  done  that,  there  was  a  reciprocal  duty  on  the  part  of  the  plaintiff,  to  be 
willing  to  receive  the  parcel  and  pay  the  defendants'  charge  for  its  carriage.     The 
plaintiff  broke  his  contract,  and  now  contends   that  he   thereby  imposed  a  fresh 

(a)  Before  Cockburn,  C.  J.,  Wightman,  J.,  Erie,  J.,  Williams,  J.,  Crompton,  J., 
Crowder,  J.,  and  Willes,  J. 
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obliga-[187]-tion  on  the  defendants.     In  the  first  count  the  defendants  are  charged  as 
if  they  still  continued  possessed  of  the  parcel  as  carriers ;  in  which  case  they  would  be 
liable  to  all  the  risks  to  which  an  insurer  is  subject.     There  is  no  authority  that,  after 
a  tender  of  goods  at  their  place  of  destination,  a  carrier  continues  liable  to  that  extent. 
The  defendants  kept  possession   of   the   parcel   in  exercise  of   their  right  of  lien. 
[Cockburn,  C.  J.     If  that  be  so,  were  they  not  bound  to  be  ready  to  deliver  it  on 
payment    of    their    charge?]      The    defendants    were    willing    to    have    done    so. 
[Cockburn,  C.  J.     In   London,  but   not  in   Plymouth,  where   they  had   agreed   to 
deliver  it.]     There  is  no  rule  that  a  person  who  has  a  lien  must  keep  the  goods  in  any 
particular  place.     [Williams,  J.     That  may  be  so;  but,  if  satisfaction  is  tendered,  he 
must  redeliver  th6  goods.]     The  defendants  had  a  right  to  take  back  the  parcel  to 
London,  or  to  any  warehouse  of  their  own  for  the  convenience  of  keeping  it  as  ware- 
housemen.    [Erie,  J.     Suppose  a  consignment  of  diamonds  to  a  small  roadside  station, 
it  could  hardly  be  contended  that  the  company  must  keep  them  at  such  a  station 
after  the  refusal  on  the  part  of  the  consignee  to  accept  or  pay  for  the  parcel.]     In 
Story  on  Bailments,  sect.  538,  it  is  said :  "  As  soon  as  the  goods  have  arrived  at  their 
proper  place  of  destination  and  are  deposited  there,  and  no  further  duty  remains  to  be 
done  by  the  carrier,  his  responsibility  as  such  ceases."     Sect.  541  shews  what  is  meant 
by  the  words  "  place  of  destination  : "  it  says,  "  On  the  other  hand,  however  universal 
the  custom  may  be  to  deliver  the  goods  to  the  owner  at  the  place  of  destination,  still 
the  parties  may  by  their  contract  (a)  waive  it ;  and,  if  they  do,  the  carrier  is  discharged. 
As  if  the  owner,  after  the  arrival  of  the  goods,  requests  the  carrier  to  let  them  remain 
in  his  warehouse  until  the  owner  [188]  can  conveniently  send  for  them,  and  they  are 
there  deposited,  and  are  afterwards  destroyed  by  fire ;  the  duty  of  the  carrier  being 
at  an  end  he  is  not  responsible  for  their  loss  in  that  character."     In  sect.  542  it  is 
said :  "  The  material  consideration  is  whether  the  owner  of  the  goods  has  taken  any 
conclusive  possession  of  them,  or  has  terminated  the  custody  of  the  carrier  by  any  act 
or  direction  which  does  not  flow  from  the  duty  of  the  carrier.     So  long  as  the  carrier 
retains  the  possession  of  the  goods,  or  is  to  perform  any  further  duty  either  by  custom 
or  contract  as  carrier,  he  is  responsible  for  their  safety.     But,  when  the  transit  is 
ended  and  the  delivery  is  either  completed  or  waived  by  the  owner,  then  the  responsi- 
bility of  the  carrier  ceases."     Here  the  plaintiff",  by  refusing  to  receive  the  parcel  and 
pay  the  carriage,  waived  the  delivery  according  to  the  original  contract.     [Crompton,  J. 
Surely  it  was  no  waiver  of  delivery  when  Reynolds's  servant  refused  to  pay  what  he 
considered  an  excessive  charge.]     In  Sfmr  v.  Crowley  (M'Clel.  &  Y.  129 ;  see  pp.  136, 
137),  Alexander,  C.  B.,  said,  "It  appears  to  me  to  be  sufficiently  proved  by  the  cases, 
as  a  general  rule,  that  a  carrier  having  once  tendered  a  delivery  has  discharged  him- 
self of  his  obligation."     Garrow,  B.,  in  the  same  case  said,  "I  should  think  that 
contracts  of  this  nature  would  be  performed  generally  by  a  tender  at  the  house,  and 
that  the  parcel  might  be  carried  away  if  the  money  were  not  then  ready."     On  the 
refusal  of  a  consignee  to  accept  goods,  if  the  carrier  has  any  duty,  it  is  to  keep  the 
goods  for  the  consignor :  Stephenson  v.  Hari  (4  Bing.  476  ;  see  p.  486).     In  Ostrander 
V.  Brown  (15  Johnson  (New  York),  39  ;  see  p.  42),  Piatt,  J.,  in  delivering  the  judgment 
of  the  Court,  said  :  "Admitting  then,  that  the  wharf  was  the  place  of  delivery,  a  mere 
landing  the  goods  on  the  wharf  was  no  delivery.  ...     A  tender  merely  [189]  of  the 
goods  to  the  consignees,  without  their  acceptance,  would  not  be  a  performance  of  the 
carrier's  duty  in  such  a  case.     Suppose  the  consignees  had  been  dead  or  absent,  or 
had  refused  to  receive  the  goods  in  store,  what  would  have  been  the  carrier's  duty  ? 
Certainly  he  would  have  no  right  to  leave  them  at  the  wharf  or  in  the  street  without 
protection.     He  would  not  be  justified  in  abandoning  the  goods.     He  had  had  notice 
that  S.  &  B.  were  the  owners ;  if  M.  &  0.  would  not  take  charge  of  the  goods  as 
consignees,  he  ought  to  have  secured  them  on  board  his  vessel  or  in  some  other  place 
of  safety,  and  that  would  have  entitled  him  to  his  freight  with  all  other  extra  charges." 
[Erie,  J.,  referred  to  the  judgment  of  Bramwell,  B.,  in  Hudson  v.  Bouxiulale  (2  H. 
&  N.  575).]     All  that  the  defendants  were  bound  to  do  was  to  take  care  of  the  parcel. 
[Williams,  J.     The  peculiarit}^  of  the  case  is  that,  by  sending  the   parcel   back   to 
London,  the  defendants  undid  the  act  by  which   they  acquired   their   lien.]      The 
obligation  of  the  defendants  as  carriers  being  at  an  end,  they  had  a  right  to  take  the 
parcel  back  to  London,  to  be  ready  to  deliver  it  to  the  consignor,  even  if  they  were 

(a)  Quaere,  "conduct." 
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not  bound  to  do  so.  As  to  the  count  in  trover,  the  plaintiff  never  paid  or  tendered 
the  charge  to  the  defendants,  but  only  to  the  South  Devon  Railway  Company  after 
the  parcel  had  been  returned  to  the  defendants.  There  was  therefore  no  conversion. 
[Crompton,  J.  The  responsibility  arising  upon  the  bailment  was  to  return  the  parcel 
within  a  reasonable  time  upon  a  reasonable  request.  If  the  defendants  put  it  out  of 
their  power  to  return  the  parcel  upon  reasonable  request,  that  was  a  breach  of  the 
bailment.]  What  is  a  reasonable  time  is  a  matter  of  law.  [Crompton,  J.  The 
question  of  reasonableness  of  time  must  be  for  the  jury,  according  to  the  circum- 
stances of  each  particular  case.]  The  only  time  within  which  a  [190]  tender  to  the 
South  Devon  Railway  would  have  been  reasonable  was  while  the  parcel  remained  in 
their  possession.  [Cockburn,  C.  J.,  referred  to  Muschamp  v.  The  Lancaster  and  Preston 
Railway  Company  (8  M.  &  W.  421).]  The  South  Devon  Railway  Company  are  only 
the  agents  of  the  defendants  as  to  matters  relating  to  their  character  as  carriers,  not 
as  warehousemen.  Such  a  refusal  to  deliver  as  that  here  proved  does  not  amount  to 
a  conversion :  Aleocander  v.  Southey  (5  B.  &  Aid.  247),  Canot  v.  Hughes  (2  Bing.  N.  C. 
448).  Merely  dealing  with  the  goods  in  a  manner  not  consistent  with  the  defendants' 
duty  is  not  a  conversion  :  Heald  v.  Carey  (11  C.  B.  977).  [Crompton,  J.  How  is  this 
distinguished  from  the  case  of  a  misdelivery  ?  Wightman,  J.  The  goods  are  kept  in 
an  inconvenient  place,  but  they  are  kept  for  the  bailor.  In  the  ease  of  misdelivery 
they  are  not  kept  at  all  for  the  bailor.  Cockburn,  C.  J.  The  defendants  assert  a 
right  which  is  inconsistent  with  a  delivery  to  the  owner.] 

J,  Brown  (with  whom  was  Holl),  for  the  respondents.  The  plaintiff  is  entitled  to 
maintain  the  action.  There  may  be  a  distinction  where  the  consignee  repudiates  the 
goods  altogether,  and  where  he  only  refuses  to  pay  the  sum  charged  by  the  carrier  as 
being  excessive.  A  refusal  to  receive  a  parcel  does  not  amount  to  a  gift  of  it  in  law  ; 
but  the  property  remains  in  the  consignee  or  consignor  as  the  case  may  be.  Here  the 
refusal  to  pay  the  sum  demanded  did  not  discharge  the  defendants  from  the  perform- 
ance of  their  contract:  Bac.  Abr.  "Tender"  (F.),  Brikhed  v.  Wilson  (Dyer,  24  b.) ;  and 
the  defendants  were  bound  to  be  ready  to  deliver  the  parcel  at  Plymouth  when  the 
money  was  tendered.  A  carrier,  by  taking  back  goods,  might  destroy  them  as 
effectually  as  if  [191]  he  had  thrown  them  into  the  sea.  If  the  original  contract  is 
determined  by  the  tender  of  the  goods,  it  is  difficult  to  say  at  what  place  the  carrier 
is  afterwards  bound  to  deliver  them.  In  Storr  v.  Crowley  (M'Clel.  &  Y.  129)  this 
point  was  raised  but  not  decided,  the  Court  considering  that,  under  the  circumstances, 
there  was  a  continuing  contract  to  deliver  the  goods  to  the  consignee.  [Cockburn,  C.  J. 
If  your  proposition  be  correct,  the  contract  is  not  only  to  carry  but  to  deliver  at  the 
house  of  the  consignee,  which  may  be  at  a  distance  from  Plymouth.]  If  the  carrier 
did  nothing,  probably  his  responsibility  would  be  determined  by  the  consignee's 
refusal  to  accept  the  goods,  but  when  the  carrier  insists  upon  keeping  them  until  his 
charges  are  paid,  he  subjects  himself  to  a  continuing  duty :  the  right  of  lien  and  the 
obligation  to  deliver  are  correlative.  [Erie,  J.  He  may  determine  his  contract  as 
carrier  although  his  responsibility  as  warehouseman  may  remain.  If  he  holds  the 
goods  as  carrier,  where  is  he  obliged  to  warehouse  them  V\  Mere  possession  does  not 
give  a  lien  :  it  arises  out  of  the  employment  as  carrier,  and  it  ceases  upon  the  ceasing 
to  be  a  carrier.  There  may  be  an  alteration  in  the  risk  though  not  in  the  duty  as 
regards  the  delivery  of  the  goods.  In  Story  on  Bailments,  §  122,  it  is  said, — "If  the 
depositary  improperly  refuses  to  re-deliver  the  deposit  when  it  is  demanded,  he  hence- 
forth holds  it  at  his  own  peril.  If,  therefore,  it  is  afterwards  lost,  either  by  his  neglect 
or  by  accident,  it  is  his  own  loss;  for  he  is  answerable  for  all  defaults  and  risks  iu 
such  cases."  Although  the  consignee,  by  his  refusal  to  pay  the  carriage,  discharge.^ 
the  carrier  from  his  risk  as  insurer,  yet  the  carrier's  duty  to  deliver,  according  to  tho 
original  contract,  continues.  [Cockburn,  C.  J.  Suppose  the  analogous  case  of  good.s 
sold  upon  the  terms  that  the  [192]  vendor  shall  keep  them  until  they  are  paid  for : 
if  the  vendor  demands  the  money,  and  the  vendee  is  not  ready  to  pay  it,  has  the 
former  any  further  duty  to  perform  V\  A  carrier  has  a  remedy  by  action  for  the  extra 
expense  of  warehousing  and  delivering  the  goods.  But  supposing  the  defendants 
were  not  bound  to  take  the  parcel  again  to  the  office  of  the  plaintiffs  agent,  they  had 
no  right  to  send  it  back  to  London.  If  so,  they  might  have  sent  it  to  Edinburgh 
or  Paris.  The  fact  of  the  plaintiffs  agent  being  wrong  in  refusing  to  pay  the  carriage, 
did  not  justify  the  defendants  in  sending  the  parcel  to  a  distant  place.  The  plaintiff 
cannot  be  in  a  worse  situation  than  a  person  who  wrongfully  places  goods  on  the  land 
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of  another,  in  which  case  the  latter  must  remove  them  to  a  convenient  distance : 
Forsdick  v.  Collins  (1  Stark.  N.  P.  173).  A  person  may  abate  a  nuisance,  but  in  so 
doing  he  is  bound  to  take  care  that  he  does  no  unnecessary  damage.  The  same 
principle  pervades  the  criminal  law :  in  repelling  force  no  unnecessary  violence  must 
be  used.  The  defendants  should  have  been  ready  to  deliver  the  parcel  at  the  most 
reasonable  and  convenient  place ;  and  the  jury  have  found  that  it  was  unreasonable 
to  take  it  back  to  London.  It  is  immaterial  whether  there  was  a  liability  to  deliver 
at  Plymouth  or  whether  there  was  a  mere  bailment ;  if  the  latter,  the  bailment  was  at 
Plymouth  not  in  London.  In  Story  on  Bailments,  §  117,  it  is  said, — "The  next 
inquiry  is  as  to  the  place  where  restitution  is  to  be  made.  If  a  particular  place  is 
agreed  on  between  the  parties,  that  of  course  is  to  regulate  the  matter.(i)  If  no  place 
is  agreed  on,  the  property  ought  to  be  restored  at  the  place  where  it  is  found  or  where 
it  ought  to  be  kept,  Depositum  eo  loco  restitui  debet,  in  quo  sine  dolo  ejus  est  apud 
quem  depositum  est ;  [193]  ubi  vero  depositum  est  nihil  interest."  (a)  Hudsaii  v.  Baxeii- 
dale  (2  H.  &  N.  575)  shews  that  where  goods  are  refused  by  the  consignee  the  carrier 
is  bound  to  do  what  is  reasonable.  Here  it  was  not  reasonable,  under  the  circum- 
stances, to  send  the  parcel  so  soon  to  London.  Time  should  have  been  allowed  for 
the  agent  of  the  plaintiff  to  communicate  with  him  :  Gibbs  v.  Stead  (8  B.  &  C.  528). 
In  Garside  v.  'The  ProprieUyrs  of  Vie  Trent  and  Mersey  Navigation  (4  T.  R.  581),  the 
carrier's  responsibility  as  an  insurer  was  at  an  end,  and  he  merely  held  the  goods  as  a 
warehouseman.  But  so  long  as  a  carrier  has  a  further  duty  to  perform,  he  is  respon- 
sible for  the  safety  of  the  goods  :  Story  on  Bailments,  §§  541,  542.  Stephenson  v.  Hart 
(4  Bing.  476)  shews  that  the  carrier's  responsibility  continues  until  the  delivery  is 
complete.  Oslrander  v.  Bromi  (15  Johnson  (New  York),  .39)  is  an  authority  to  the 
same  effect.  [Cockburn,  C.  J.  Assuming  that  the  defendants,  having  a  right  to  keep 
the  parcel  in  respect  of  their  lien  but  only  in  a  convenient  place,  vexatiously  sent  it  to 
London,  would  that  amount  to  a  conversion  ^  Since  the  Common  Law  Procedure 
Act,  1852,  evidence  that  the  defendant  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of  his  goods  will  support  a  count  in  trover.  Any  exercise  of  dominion 
over  goods  inconsistent  with  the  owner's  right  amounts  to  a  conversion  :  Heald  v.  Carey 
(11  C.  B.  977).  The  distinction  between  a  mere  asportavit  and  a  wrongful  conversion 
is  pointed  out  in  Fouldes  v.  Willoughby  (8  M.  &  W.  540).  The  second  replication  to 
the  third  plea  affords  a  complete  answer  to  that  plea,  and  if  the  defendants  had  any 
excuse  for  refusing  to  deliver  the  parcel  that  should  have  been  pleaded  by  way  of 
rejoinder :  Dixmi  v.  [194]  Clark  (5  C.  B.  365).  The  Court  intimated  an  opinion  that 
it  was  not  necessary  to  hear  any  argument  on  the  point  that  a  demand  ought  to  have 
been  made  on  the  South  Devon  Company. 

Bovill,  in  reply.  There  is  no  authority  for  the  proposition  that  the  defendants 
were  bound  to  keep  the  parcel  at  Plymouth.  It  is  a  mere  technical  rule  which 
requires  a  person,  who  justifies  the  removal  of  goods  encumbering  his  land,  to  allege 
that  he  removed  them  to  a  convenient  distance.  The  duty  of  a  carrier,  qua  carrier, 
terminates  on  the  tender  and  refusal  of  the  consignee  to  receive  the  goods  at  their 
place  of  destination ;  and  if  the  carrier  then  retains  the  goods  in  respect  of  his  lien, 
his  only  obligation  is  that  of  a  warehouseman,  or  an  involuntary  bailee.  A  depositary 
has  a  right  to  change  the  place  of  deposit.  The  defendants  held  the  goods  for  the 
consignor,  who  resided  in  London,  and  moreover  the  plaintiff's  agent  was  told  that 
they  would  be  sent  back  to  London.  A  person  who  is  lawfully  in  possession  of  goods 
does  not  become  liable  in  trover  by  merely  changing  their  place  of  custody  :  Simmons 
v.  Lillystone  (8  Exch.  431),  Thorogood  v.  I{obinson{6  Q.  B.  769). 

Cur.  adv.  vult. 

WiGHTMAN,  J.  Upon  the  facts  of  this  case,  as  they  appeared  before  us  upon  the 
argument,  I  entertain  very  great  doubt  whether  the  appellants  were  guilty  of  any 
neglect  or  breach  of  duty  ;  but,  however  that  may  be,  it  seems  to  me  that,  as  the  case 
stands  upon  the  pleadings,  the  issue  upon  the  special  replication  to  the  third  plea  was 
properly  found  for  the  respondent  (the  plaintiff  in  the  Court  below). 

[195]  The  railway  Company  pleaded  a  tender  of  the  goods  to  the  plaintiff  in  the 

{b)  Dig.  Lib.  16,  tit.  3, 1.  12  ;  Pothier,  Traite  de  Depot,  n.  56 ;  Code  Civil  of  France, 
Art.  1942;  Code  of  Louisiana  (1825),  Art.  2924. 

(a)  Dig.  Lib.  16,  tit.  3,  1.  12,  §  1 ;  Pothier,  Traite  de  Depot,  n.  56. 


442       THE  GREAT  WESTERN  RAILWAY  COMPANY  V.  CROUCH        3  H.  &  N.  196. 

action  on  payment  for  the  carriage,  but  that  the  plaintiff  refused  to  pay  the  sum 
claimed  for  carriage,  wherefore  the  Company  refused  to  deliver  the  goods. 

The  plaintiff  in  the  action  replied  that  within  a  reasonable  time  after  the  Company 
bad  tendered  the  goods  for  delivery  he  offered  at  Plymouth  to  pay  for  the  carriage 
of  the  goods,  and  requested  them  to  deliver  the  goods,  but  the  defendants  refused  to 
deliver  them  at  Plymouth. 

Upon  this  replication  the  Company  took  issue  only,  without  any  special  rejoinder. 

The  jur}^  found  that  the  allegations  in  the  replication  were  proved,  as  in  fact  they 
were,  for  the  Company  did  refuse  to  deliver  the  goods  at  Plymouth  though  the 
carriage  was  tendered  within  a  reasonable  time  ;  but  the  Company  propose  to  excuse 
the  refusal  to  deliver  at  Plymouth,  on  the  ground  that  they  had  sent  the  goods  back 
to  London,  which  they  contend  they  had  a  right  to  do.  It  appears  to  me  that  this 
ground  of  excuse  should  have  been  specially  rejoined,  and  that  the  Company  should 
have  admitted  a  refusal  to  deliver  at  Plymouth,  but  excused  it,  supposing  it  to  be  an 
excuse,  by  alleging  that,  upon  the  original  refusal  of  the  plaintiff  to  pay  the  carriage 
for  them,  they  had  been  returned  to  London;  but  that,  upon  a  mere  denial  of  the 
allegations  in  the  replication,  the  Company  could  not  avail  themselves  of  the  affirmative 
ground  of  excuse  that  they  had  sent  them  to  London. 

It  seems  to  me  that  the  real  question  between  the  parties  would  only  arise  upon 
a  special  rejoinder  to  the  special  replication  to  the  third  plea ;  but  that,  as  the  issues 
stand,  the  verdict  for  the  plaintiff  is  right  so  far  as  the  special  count  is  concerned  ; 
and  as  to  the  count  in  trover  I  agree  in  opinion  with  my  brother  Bramwell  in  the 
Court  below  that  the  facts  do  not  support  the  allegation  of  a  conversion,  [196]  and 
that  the  verdict  upon  "  not  guilty  "  to  that  count  should  be  for  the  appellants. 

Crompton,  J.  I  come  to  the  same  conclusion  as  my  brother  Wightman,  that  this 
judgment  ought  to  be  affirmed.  I  think  we  must  look  at  the  grounds  of  the  rule 
only ;  because,  under  the  statute  which  gives  us  jurisdiction,  it  is  important  that  we 
should  take  care  always  to  confine  ourselves  to  the  grounds  stated  in  the  rule.  The 
statute  has  directed  that  the  grounds  shall  be  inserted  in  the  rule,  in  order  that  when 
the  case  comes  up  to  the  Court  of  appeal,  we  should  only  decide  on  the  matter  of  law 
which  has  been  debated  in  the  Court  below.  Now,  the  grounds  stated  in  the  rule  are 
these.  "  That  the  defendants  having  carried  the  parcel  and  tendered  it  at  Plymouth 
to  the  plaintiff  in  due  course,  and  the  plaintiff  having  refused  to  pay  the  amount  of 
the  carriage,  the  defendants  are  not  liable :  and  that  there  was  no  duty  or  obligation 
on  the  defendants  to  keep  the  parcel  at  Plymouth  after  the  plaintiff's  refusal  to  pay 
the  carriage."  I  agree  with  what  was  said  by  my  brother  Channell  in  the  Court 
below,  that  the  question  is  as  to  the  liability  of  the  defendants,  and  on  that  question 
only  the  judgment  depends.  I  think  that  we  are  entirely  disembarrassed  from  any 
question  as  to  whether  the  defendants  are  liable  in  the  capacity  of  carriers.  It  was 
argued  that  the  defendants  were  not  liable  qua  carriers,  but  in  a  different  character. 
If  that  objection  had  been  taken  at  the  trial,  the  declaration  would  have  been  immedi- 
ately amended,  because  it  would  only  have  been  necessary  to  state,  by  way  of  induce- 
ment, that  after  the  parcel  had  been  tendered  by  the  defendants  the  plaintiff  demanded 
it  and  offered  to  pay  the  charge,  and  then  aver  that  whilst  it  remained  in  the  defen- 
dants' hands  they  behaved  with  misconduct.  Therefore  I  think  that  the  majority  of 
the  Court  below  was  perfectly  right  in  treating  [197]  it  as  a  mere  question  of  liability, 
and  that,  under  the  circumstances,  the  finding  of  the  jury  was  well  warranted.  It 
appears  to  me  a  most  unjustifiable  act,  at  once,  and  as  must  now  be  taken  after  the 
finding  of  the  jury — in  an  unreasonable  time,  sending  the  goods  to  what  must  be 
taken,  after  the  finding  of  the  jury,  to  be  an  unreasonable  place ;  for  it  was  expressly 
found  by  the  jury  that  it  was  an  unreasonable  time  to  send  them  to  that  place. 
Without  going  so  far  as  to  say  that  a  carrier  cannot  under  any  circumstances,  whether 
the  place  is  very  near  or  not,  send  back  a  parcel  to  the  place  where  it  was  delivered 
by  the  consignor,  it  is  certainly  too  much  to  say  that  the  carrier  may  do  so  in  every 
possible  case.  If  such  were  the  law  a  ship  owner  might,  on  the  consignee  not  being 
ready  to  pay  the  freight  at  the  port  of  discharge,  at  once  send  the  goods  back  to 
Newcastle,  New  York,  or  any  other  port  of  shipment.  It  seems  to  me  that,  according 
to  the  general  law,  where  a  carrier  undertakes  to  carry  goods  to  a  particular  place,  he 
must  deposit  them  for  a  reasonable  time,  if  the  consignee  is  not  ready  to  receive  them. 
But,  however  that  may  be,  I  think  that,  under,  the  circumstances,  there  was  quite 
enough  to  warrant  the  jury  in  saying  that  the  sending  back  the  parcel  to  London  was 
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an  unreasonable  and  wrongful  act.  I  think  that  we  have  no  right  to  disturb  the 
verdict  if  we  cannot  entertain  the  objection  upon  the  pleadings.  In  my  opinion  the 
verdict  was  not  only  well  warranted,  but  I  myself  should  have  come  to  the  same 
conclusion,  that  it  was  a  perfectly  wrongful  act,  under  the  circumstances,  to  send  the 
goods  back  to  the  place  and  at  the  time  the  defendants  did.  For  these  reasons  I  am 
of  opinion  that  the  judgment  ought  to  be  affirmed ;  and  I  believe  the  Lord  Chief 
Justice  and  my  brothers  Williams  and  Willes  concur  with  me  in  this  view  of  the  case. 

[198]  Williams,  J.  I  certainly  do  concur  in  the  judgment  just  pronounced  by 
my  brother  Crompton.  For  my  own  part  I  have  only  to  say  I  rest  the  opinion  I  have 
formed  entirely  on  the  finding  of  the  jury,  which  I  think  conclusive  as  to  the  liability 
of  the  defendants. 

Crovvder,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the  Court.  I  think 
that  our  judgment  ought  to  be  for  the  appellants. 

A  parcel  having  been  delivered  in  London  by  the  plaintiff  to  the  defendants,  to  be 
carried  to  Plymouth  and  there  delivered  to  Mr.  Reynolds  the  plaintiff's  agent,  the 
defendants  duly  carried  the  same  and  duly  offered  it  for  delivery  at  Mr.  Reynolds' 
place  of  business  at  two  o'clock  in  the  afternoon,  demanding  payment  of  2s.  3d.,  the 
correct  charge  for  the  carriage,  which  was  positively  refused,  whereupon  the  railway 
porter  retained  the  parcel,  saying  that  it  would  be  returned  to  London  ;  and  at  eight 
o'clock  the  following  morning  it  was  sent  by  the  train  to  London.  About  two  hours 
after  its  departure  the  parcel  was  demanded  at  the  railway  station  at  Plymouth  on 
behalf  of  Mr.  Reynolds  and  the  2s.  3d.  tendered,  when  the  clerk  said  that  the  parcel 
had  that  morning  been  returned  to  London.  'The  case  states  that  the  parcel  was  in 
fact  at  the  Paddington  station,  where  it  remained  down  to  and  at  the  time  of  the  trial, 
and  it  does  not  appear  that  any  other  application  for  it  was  made  to  the  defendants. 
On  these  facts  the  question  is  whether  this  action  can  be  maintained. 

The  declaration  contains  two  counts,  the  first  charging  the  defendants  with  a 
breach  of  duty  as  carriers  in  not  delivering  the  parcel ;  the  second,  in  trover,  for  a 
conversion  of  it  to  their  own  use.  I  am  of  opinion  that  neither  count  can  be  sustained. 
The  defendants,  by  their  third  [199]  plea  to  the  first  count,  excuse  their  non-delivery 
of  the  parcel  by  reason  of  Reynolds'  refusal  to  pay  for  it  when  tendered.  The  plaintiff 
by  his  second  replication  to  that  plea  avers  a  tender  of  payment  and  a  demand  of  the 
parcel  at  Plymouth  within  a  i-easonable  time  after  Reynolds'  refusal ;  and  avers  that 
the  defendants  refused  to  deliver  it  to  him  at  Plymouth.  And  the  counsel  for  the 
plaintiff  has  argued  that,  taking  the  first  count,  the  third  plea  to  it  and  the  second 
replication  to  the  third  plea  together,  the  action  is  maintainable  upon  the  ground  that 
although  the  defendants'  duty  as  carriers  was  partly  performed,  viz.,  to  the  extent  of 
carrying  to  Plymouth  and  offering  the  parcel  for  delivery  at  Reynolds',  yet  that  the 
defendants  had  failed  to  perform  another  portion  of  the  duty  which  devolved  upon 
them  after  the  refusal  by  Reynolds  to  pay  the  carriage,  viz.,  the  keeping  of  the  parcel 
a  reasonable  time  at  Plymouth  ;  which  reasonable  time  the  jury  have  found  had  not 
elapsed  prior  to  the  demand  and  tender  of  payment  by  Reynolds  at  the  Plymouth 
railway  station.  Now  it  appears  to  me  that  the  defendants'  duty  as  carriers  terminated 
on  the  refusal  by  Reynolds  to  pay  the  carriage  of  the  parcel  when  offered  for  delivery  ; 
such  refusal  being  peremptory,  without  any  request  for  delay  or  any  intimation  of  a 
want  of  time  for  further  consideration.  Such  refusal  I  think  amounted  to  a  positive 
and  unqualified  refusal  to  accept  the  delivery  of  the  parcel.  I  agree  in  the  opinion 
expressed  by  two  of  the  learned  Judges  in  the  case  cited  of  Storr  v.  Crmvley  (M'Clell. 
&  Y.  129),  that  the  duty  of  the  carrier  terminates  on  such  refusal ;  and  I  own  it  is 
quite  new  doctrine  to  me,  and  as  I  think  wholly  unsupported  by  authority,  that  after 
a  peremptory  refusal  to  receive  the  goods  tendered  by  the  carrier  at  their  place  of 
destination,  he  is  bound  by  law  to  retain  them  there  a  reasonable  time,  in  [200]  order 
to  allow  an  opportunity  to  the  consignee  to  change  his  mind  and  do  that  which  he 
ought  to  have  done  before,  but  which  he  had  positively  refused  to  do.  It  is  true  that 
a  carrier  has  a  right  to  detain  the  goods  which  he  has  carried  by  way  of  lien  for  the 
carriage,  and  that  the  exercise  of  that  right  imposes  the  duty  of  taking  proper  care  of 
them  for  the  owner :  but  the  character  of  carrier  has  then  terminated,  and  that  of 
simple  bailee  has  commenced,  with  very  different  duties  and  responsibilities  attached 
to  it.  The  defendants  in  this  case,  having  a  lien  on  the  parcel,  were  bound  to  take 
proper  care  of  it  for  the  plaintiff  who  delivered  it  to  them  ;  but  were  under  no  legal 
obligation,  I  think,  to  keep  it  at  Plymouth,  or  at  any  particular  place.     Assuming  the 
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object  of  the  transport  to  have  altogether  failed  by  Reynolds'  refusal  to  receive  the 
parcel  at  Plymouth,  the  defendants  might  well  have  supposed  that  the  plaintiff  would 
demand  restitution  of  it  in  London,  where  he  had  delivered  it  to  them,  and  where,  if 
he  had  sent  to  the  Paddington  station  and  discharged  the  defendants'  lien,  he  would 
have  had  it  re  delivered  to  him.  Paddington  was  a  convenient  place  for  the  defendants 
to  keep  the  parcel,  and  might  have  been  considered  by  them  not  inconvenient  for  the 
plaintiff;  at  all  events  I  see  no  tortious  act  in  the  removal  from  Plymouth  to  London. 

It  seems  to  me  therefore  that  neither  as  carriers  nor  as  bailees  did  the  defendants 
commit  any  breach  of  duty  in  removing  the  parcel  to  London  as  and  when  they  did  : 
then  how  can  the  count  in  trover  be  supported  1  There  was  no  demand  and  refusal 
evidencing  a  conversion,  nor  did  the  defendants  attempt  to  exercise  any  dominion  over 
the  parcel  otherwise  than  by  detaining  it  for  their  lien,  as  they  lawfully  might.  The 
demand  at  Plymouth  was  after  Reynolds  had  been  informed  that  the  parcel  would  be 
sent  back  to  London  ;  and  having  waited  from  two  o'clock  in  the  afternoon  [201]  of 
one  day  till  ten  o'clock  in  the  morning  of  the  next,  he  tendered  payment  and  demanded 
the  parcel,  when  he  was  informed,  as  the  fact  was,  that  it  had  been  sent  back  to 
liOndon.     This  was,  I  think,  no  evidence  of  conversion. 

I  am  of  opinion  therefore  that  the  action  cannot  be  maintained,  and  that  the 
verdict  ought  to  be  entered  for  the  defendants. 

WiLLES,  J.  I  concur  in  opinion  with  the  majority  of  the  Court,  that  the  judgment 
ought  to  be  affirmed. 

The  parcel  which  was  delivered  to  the  defendants  to  be  carried  to  Plymouth  was 
a  packed  parcel,  that  is,  a  parcel  made  up  of  several  other  parcels,  and  which  the 
plaintiff  sent  to  his  agent  at  Plymouth  to  be  distributed  amongst  his  various  customers 
there.  That  was  known  to  the  defendants,  because  they  made  an  extra  charge  in 
respect  of  it  being  such  a  parcel.  At  the  end  of  the  line  the  charge  was  disputed,  and 
thereupon  the  defendants  sent  back  the  parcel  from  Plymouth  to  London,  where  it 
had  been  delivered  to  them ;  thereby  unquestionably  making  the  carriage  of  the 
parcel  entirely  useless  to  the  plaintiff,  and  rendering  him  responsible  to  the  various 
persons  from  whom  he  had  received  the  enclosed  parcels ;  thus  wantonly  doing  an  act 
most  injurious  to  the  plaintiff.  If  it  was  not  a  breach  of  any  legal  duty,  of  course 
they  were  entitled  to  do  so,  notwithstanding  the  damage  that  it  might  produce  to  the 
plaintiff;  but  it  appears  to  me  that  it  was  a  breach  of  their  legal  duty.  When  the 
parcel  was  refused  at  Plymouth,  the  defendants  were  entitled  to  retain  it  in  respect  of 
their  lien ;  or  they  might,  if  they  chose,  have  delivered  it,  trusting  to  their  action  for 
the  recovery  of  the  proper  sum  for  the  carriage.  They  did  not  think  proper  to  do  the 
latter,  but  retained  the  parcel  by  way  of  lien ;  and  retaining  it,  it  [202]  appears  to  me, 
they  were  not  entitled  to  dispose  of  it  as  they  thought  proper  themselves.  They 
could  not  have  sent  it  to  any  foreign  port :  they  could  not  have  sent  it  to  any  distant 
part  of  the  kingdom  where  it  would  be  expensive  and  troublesome  for  the  plaintiff  to 
go  to  receive  it.  I  think  that  those  are  indisputable  propositions.  If  so,  there  must 
have  been  a  duty  imposed  upon  the  defendants  by  law  to  take  reasonable  care  of  the 
parcel,  and  to  deal  with  it  in  respect  of  time  and  place  in  a  reasonable  manner.  That 
was  the  opinion  of  the  Barons  in  Hudson  v.  Baxendale  (2  H.  &  N.  575),  and  it  appears 
to  me  to  have  been  the  true  view  of  the  case ;  and,  generally  speaking,  dealing  with  a 
parcel  under  such  circumstances  in  a  reasonable  manner  will  impose  upon  the  carrier 
the  duty  of  keeping  it  for  a  reasonable  time,  if  he  have  the  means  of  doing  so,  at  the 
place  to  which  it  was  originally  consigned.  I  entirely  agree  in  the  remarks  thrown 
out  by  my  brother  Crompton  upon  this  point.  The  Court  of  Exchequer  were  right  in 
discharging  the  rule,  and  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


[203]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Lee  v.  Cooke.  Feb.  5,  1858. — The  defendants,  Commissioners  for  draining  certain 
lands,  distrained  a  bean  stack  of  the  plaintiff  for  a  rate  due  from  him,  and  sold 
the  stack  by  auction,  one  of  the  conditions  of  sale  being  that  the  purchaser  was 
to  take  possession  and  pay  for  the  same  at  the  fall  of  the  hammer.     At  the  time 
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of  the  sale  the  plaintiff  said  that  "it  would  be  one  thing  to  buy  the  stack  and 
another  to  take  it  away,"  and  when  the  purchaser  attempted  to  remove  the  stack 
from  the  plaintiffs  premises,  he  was  forcibly  prevented  by  the  plaintiff.  The 
purchaser  did  not  pay  for  the  stack,  and  the  Commissioners  levied  a  second  distress 
for  the  same  rate.  Held,  in  the  Exchequer  Chamber  (affirming  the  decision  of 
the  Court  of  Exchequer),  that  as  the  plaintiff  by  his  own  misconduct  had 
prevented  the  Commissioners  from  realizing  the  first  distress,  the  second  was  not 
unlawful. 

[S.  C.  27  L.  J.  Ex.  337 ;  4  Jur.  (N.  S.)  168 ;  6  W.  R.  284.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer,  in  refusing  a 
rule  to  shew  cause  why  the  verdict  should  not  be  entered  for  the  plaintiff,  upon  a 
point  reserved  at  the  trial.  (The  pleadings  sufficiently  appear  in  the  report  of  the 
case,  2  H.  &  N.  584.) 

The  case  stated  on  appeal  was  as  follows  : — 

The  plaintiflf  was  tenant  in  possession  of  certain  low  lands  under  the  jurisdiction 
of  the  defendant  and  other  General  Commissioners  mentioned  in  the  pleadings ;  and 
he  had  been  duly  charged  with  a  rate  amounting  to  261.  3s.  7d.  under  the  Acts 
referred  to.  A  dispute,  however,  arose  between  the  plaintiff"  and  the  General  Com- 
missioners whether  any  legal  demand  of  the  rate  had  been  made,  and  on  the  30th 
November,  18.55,  a  distress  was  made  under  the  authority  of  the  Commissioners  for 
the  amount,  and  a  bean  stack  of  the  plaintiff,  of  more  than  sufficient  value  to  satisfy 
the  distress  and  expenses,  was  seized  as  a  distress.  The  stack  remained  upon  the 
plaintifi^'s  premises,  and  on  the  6th  of  December  following  it  was  sold  under  the 
distress,  on  the  premises,  by  auction  to  John  Leverton,  for  291.  3s.  6d.,  under  the 
following  condition  (amongst  others).  [204]  "The  purchasers  to  remove  their  lots 
at  their  own  expense,  with  all  faults  and  errors  of  description  (if  any) :  to  take  pos- 
session of  and  to  pay  for  the  same  at  the  fall  of  the  hammer,  (or,  with  the  auctioneer's 
permission,  at  the  close  of  the  sale),  the  whole  being  sold  for  ready  money." 

A  memorandum,  in  writing,  of  the  bargain  was  duly  made  and  signed  by  the 
auctioneer  in  his  book,  within  the  provisions  of  the  Statute  of  Frauds.  On  the 
sale  to  Leverton,  the  auctioneer  (who  was  the  bailiS)  left  the  stack  on  the  premises 
for  Leverton  to  take  away ;  but  he  did  not  then  take  it  away,  or  make  any  attempt 
so  to  do.  On  the  Monday  following  (10th  December),  however,  Leverton  came  to 
the  plaintiff's  premises  with  a  cart  to  remove  the  bean  stack,  but  the  plaintiff  assaulted 
and  imprisoned  him,  destroyed  his  cart,  and  forcibly  prevented  him  from  removing 
the  bean  stack,  and  kept  and  converted  the  bean  stack  to  his  own  use.  Leverton  did 
not  pay  for  the  stack,  and  the  defendant  and  the  other  General  Commissioners  after- 
wards, on  the  12th  May,  1856,  took  a  second  distress  for  the  same  rates,  by  distraining 
the  sheep  mentioned  in  the  declaration.  At  the  time  of  the  sale  of  the  bean  stack, 
the  plaintiff  was  present,  and  said  that  "  it  would  be  one  thing  to  buy  the  stack,  and 
another  to  take  it  away." 

The  learned  Judge  asked  the  jury  the  following  question — "Do  you  think  that 
Leverton  had,  at  any  time  after  the  sale,  an  opportunity  of  taking  the  stack  away  1 " 
and  the  jury  answered  "  No : "  whereupon  the  learned  Judge  directed  a  verdict  for  the 
defendant,  with  leave  for  the  plaintiff"  to  move  to  enter  a  verdict  for  him  for  341.  2s.  6d. 
the  price  fetched  by  the  sheep. 

Macaulay  (Field  with  him)  now  moved  to  enter  the  verdict  for  the  plaintiff,  pur- 
suant to  the  leave  reserved  at  the  trial.  The  second  distress  was  illegal.  Under  the 
first  distress,  [205]  a  bean  stack  was  sold  for  a  sum  suflScient  to  satisfy  the  rates ;  and 
it  was  left  for  the  purchaser  to  take  away.  As  between  the  defendant  and  the  plaintiff", 
that  was  a  valid  distress.  The  purchaser  did  not  repudiate  the  contract.  There  was 
a  bargain  and  sale  by  which  the  Commissioners  parted  with  their  lien,  and  the  right 
of  property  was  transferred  to  the  purchaser.  The  illegal  conduct  of  the  plaintiff  on 
the  10th  of  December  did  not  divest  the  property  from  the  purchaser;  and  he  might 
maintain  trover  against  the  plaintiff  for  the  stack.  By  the  conditions  of  sale,  the 
purchaser  was  to  take  possession  of  and  pay  for  the  stack  at  the  fall  of  the  hammer. 
The  true  test  is,  whether  there  was  such  a  delivery  of  the  stack  to  the  purchaser  as 
would  satisfy  the  Statute  of  Frauds.  If  the  purchaser  was  sued  for  the  price  of  the 
stack,  it  would  be  no  answer  that  he  tried  to  remove  it,  but  was  prevented  by  the 
illegal  act  of  a  third  party.     A  person  cannot  distrain  a  second  time  for  the  same 
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cause,  where  he  has  had  an  opportunity  of  realizing  his  claim  under  the  first  distress : 
Dawson  v.  Cropp  (1  C.  B.  961),  Bagge,  Appt.,  Mawhy,  Resp.  (8  Exch.  641). 

CoCKBURN,  C.  J.  We  are  all  of  opinion  that  the  Court  of  Exchequer  was  right 
in  refusing  the  rule.  The  second  distress  was  occasioned  by  the  plaintitt's  misconduct. 
The  Commissioners  distrained  upon  him  for  rates.  No  doubt  that  distress  was  lawful ; 
and  under  the  act  of  parliament  they  proceeded  to  sell  by  auction  the  stack  which  they 
had  distrained.  A  person  named  Leverton  purchased  it.  Whilst  at  the  auction,  the 
plaintiff  used  language  equivalent  to  saying  "  you  may  buy  but  you  never  shall  get 
possession ; "  and  when  Leverton  attempted  to  obtain  possession,  the  plaintiff,  with 
the  assistance  of  five  or  six  men,  committed  [206]  unjustifiable  violence  and  prevented 
Leverton  from  removing  the  stack.  Leverton  not  being  able  to  obtain  possession,  the 
Commissioners  levied  a  second  distress.  The  plaintiff  now  contends  that  inasmuch 
as  they  might  have  realized  the  amount  of  the  rates  under  the  first  distress,  the 
second  is  illegal.  The  whole  question  turns  upon  whether  the  first  distress  could 
have  been  carried  out  to  its  complete  accomplishment.  It  is  argued  that  while  the 
stack  stood  on  the  ground  of  the  plaintiff  there  was  a  constructive  delivery  to  Leverton, 
and  that  the  fact  of  possession  being  resisted  with  violence  did  not  justify  him  in 
rescinding  the  contract,  but  that  the  remedy  was  by  trover  against  the  plaintiff.  In 
my  opinion  that  is  not  a  correct  view.  I  think  that  the  right  of  the  Commissioners 
was  the  same  as  if,  having  distrained,  they  had  gone  to  take  possession  of  the  stack 
for  the  purpose  of  selling  it,  and  the  plaintiff  had  interposed  with  violence  and  pre- 
vented them  from  completing  the  distress.  Under  such  circumstances  they  might 
have  made  a  second  distress.  So  here,  the  purchaser  being  prevented  by  the  plaintifi" 
from  taking  away  the  stack,  the  sale  was  frustrated  and  the  distress  was  never 
perfected.     The  plaintiff  by  his  conduct  has  brought  upon  himself  the  second  distress. 

WiGHTMAN,  J.  I  may  add  that  the  case  of  Bagge  v.  Mawby  (8  Exch.  641)  is 
distinguishable,  because  there  a  third  person  threatened  the  landlord  and  thereby 
caused  him  to  withdraw  the  distress.  Here,  if  the  purchaser  had  never  made  any 
attempt  to  get  possession  of  the  stack,  the  case  would  have  been  within  the  principle 
of  the  decision  in  Bagge  v.  Mawby.  But  not  only  could  the  purchaser  not  get  posses- 
sion, but  the  plaintiff  deprived  him  of  the  means  of  getting  possession,  for  he  converted 
the  stack  to  his  own  use.  Mr.  [207]  Macaulay's  argument  assumes  that  the  purchaser 
got  all  that  he  was  entitled  to,  so  far  as  the  vendors  were  concerned.  It  seems  to  me 
that  they  undertook  that  at  least  he  should  have  an  actual  delivery.  The  purchaser 
could  not  get  a  delivery,  though  it  was  not  merely  his  right  but  part  of  the  bargain 
that  there  should  be  a  delivery.  It  is  said  that  he  might  maintain  trover  against  the 
plaintiff  for  the  stack,  but  that  is  a  mere  right,  and  he  is  not  bound  to  pursue  his  remedy 
in  that  respect.  The  contract  not  having  been  performed  on  the  part  of  the  vendors 
by  reason  of  the  misconduct  of  the  plaintiff,  he  cannot  maintain  this  action. 

Williams,  J.  It  appears  that  the  plaintiff's  own  misconduct  rendered  the  first 
distress  unavailing,  and  therefore  he  cannot  complain  of  the  second  distress. 

Crompton,  J.  I  am  of  the  same  opinion.  The  rule  of  law  is,  and  very  properly, 
that  a  person  cannot  distrain  a  second  time  for  the  same  cause,  if  he  has  had  an 
opportunity  of  making  available  the  first  distress.  On  the  other  hand  if,  by  the 
unlawful  act  of  the  distrainee,  the  distrainor  is  prevented  from  realizing  the  distress, 
he  may  distrain  again.  Here,  the  plaintiff  by  his  unlawful  conduct  prevented  the 
first  distress  from  being  available,  and  therefore  he  cannot  complain  of  the  second. 

Crowder,  J.  The  first  distress  proved  abortive  in  consequence  of  the  wrongful 
act  of  the  plaintiff,  and  therefore  by  the  rule  of  law  he  cannot  complain  of  the  second 
distress.  It  is  said  there  was  a  complete  sale  of  the  stack  to  Leverton,  and  that  the 
act  of  the  plaintiff  could  not  defeat  its  efi'ect  and  prevent  the  property  from  vesting 
in  him.  It  seems  to  me  that  there  was  not  a  complete  sale,  tinder  one  of  the 
conditions  the  purchaser  was  to  take  possession  when  pay-[208]-ment  was  made. 
That  assumes  that  there  was  to  be  a  delivery  of  the  stack ;  and  a  delivery  must  mean 
that  the  party  to  whom  it  was  sold  has  power  to  carry  it  away.  From  the  beginning, 
the  plaintiff  threatened  that  the  purchaser  should  never  have  the  stack,  and  when  he 
came  to  take  it  away  the  plaintiff  prevented  him  with  violence.  Therefore  he  never 
had  an  opportunity  of  taking  possession  of  the  stack,  and  the  first  distress  was 
rendered  fruitless  by  the  wrongful  act  of  the  plaintiflP. 

Mellor  and  Hayes,  Serjt.,  appeared  to  shew  cause. 

Rule  refused. 
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In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Ruck  and  Others  v.  The  Attorney  General.  Feb.  4,  1858. — An  information 
under  the  Customs  Acts,  charged,  in  the  first  three  counts,  four  defendants  with 
several  offences  on  several  days ;  in  the  fourth,  fifth,  sixth  and  seventh  counts, 
it  charged  four  of  those  defendants,  together  with  four  others,  with  similar 
offences  on  other  days.  A  verdict  having  been  found  for  the  Crown  against 
different  defendants  on  different  counts,  the  Attorney  General  entered  a  nolle 
prosequi  as  to  all  the  counts  except  the  fourth,  upon  which  six  of  the  defendants 
were  convicted  and  two  acquitted ;  and  judgment  was  entered  up  for  the  penalty 
and  costs  against  each  defendant  accordingly.  A  writ  of  error  having  been 
brought:  Held,  that  the  judgment  was  not  erroneous. 

[S.  C.  27  L.  J.  Ex.  313 ;  4  Jur.  (N.  S.)  167 ;  6  W.  E.  283.     Discussed,  Attm-my- 
General  v.  Henley,  1858,  8  Ir.  C.  L.  R.  267.] 

In  this  case,  reported  11  Exch.  763,  and  in  which  the  information  was  filed  after 
the  passing  of  16  &  17  Vict.  c.  107,  a  stet  processus  was  entered  by  the  Attorney 
General  as  to  Joseph  Hobbs  the  younger,  and  a  nolle  prosequi  as  to  all  the  counts 
except  the  fourth.  Upon  the  fourth  count  judgment  was  entered  up  against  Robert 
Ruck,  Henry  Beal,  Joseph  Hobbs  the  elder,  James  Hobbs,  Joseph  Beal,  and  William 
Fairbrass,  severally,  for  the  penalty  and  costs  against  each.  Joseph  Ledger  and 
Edward  Clarkson  were  acquitted.  A  writ  of  error  having  been  brought  upon  this 
judgment, 

[209]  Honyman  now  argued  for  the  plaintiffs  in  error.  The  judgment  ought  to 
be  arrested.  There  is  a  misjoinder  of  counts  and  a  misjoinder  of  defendants. 
[Willes,  J.  Surely  that  is  merely  ground  for  an  application  to  try  the  cases  separ- 
ately. Coleridge,  J.  Are  you  not  in  error  in  contending  that  the  joining  several 
defendants  in  one  indictment  is  a  ground  of  error?  The  grand  jury  may  if  they 
please  join  several  defendants  charged  with  offences  of  the  same  nature  in  one  bill. (a)] 
In  Eex  v.  Philips  (2  Stra.  920)  six  persons  were  included  in  one  indictment  for 
perjury,  and  four  of  them  who  pleaded  having  been  convicted,  the  judgment  was 
arrested.  [Willes,  J.  There  the  offences  were  in  their  nature  several.]  The  Court 
in  that  case  observed  that  there  would  be  great  inconvenience  if  the  defendants  could 
be  indicted  jointly ;  one  might  be  desirous  of  having  a  certiorari  and  the  other  not ; 
and  the  jury  on  the  trial  might  apply  to  all  what  was  only  evidence  against  one. 
Bex  V.  Grega>-y  (1  Salk.  372)  shews  that  the  Court  will  not  quash  an  information  filed 
by  the  Attorney  General  on  motion ;  therefore,  if  error  will  not  lie,  the  defendants, 
though  exposed  to  the  suggested  inconvenience,  may  be  without  remedy.  An 
information  for  penalties  is  a  civil  proceeding ;  it  is  "  the  King's  action  of  debt : " 
Cawthorne  v.  Campbell  (1  Anst.  205,  n.,  214),  Attorney  General  v.  Freer  (11  Price,  183 ; 
per  Graham,  B.,  187).  There  is  no  authority  that  such  misjoinder  can  be  cured  by 
the  entry  of  a  nolle  prosequi  after  the  trial.  One  defendant  cannot  be  found  guilty 
if  others  are  acquitted.  [Wightman,  J.  The  question  as  to  that  point  is,  whether 
the  proceeding  is  founded  upon  contract  or  tort.]  The  8  &  9  Vict.  c.  87,  s.  104, 
contains  no  provision  with  reference  to  the  acquittal  [210]  of  one  defendant.  The 
offence  was  not  an  offence  against  the  16  &  17  Vict.  c.  107.  [The  Solicitor  General 
referred  to  s.  267.  Coleridge,  J.  The  Act  does  not  apply  to  any  particular  offences 
but  to  all  procedure,  whether  the  offence  was  committed  before  or  after  the  Act.] 
The  267th  section  is  a  legislative  recognition  that  but  for  the  passing  of  that  Act  the 
acquittal  of  one  defendant  would  be  fatal.  [Willes,  J.  There  is  not  much  weight 
in  that  argument.  The  18  &  19  Vict.  c.  91,  s.  21,  professes  to  give  a  jurisdiction 
which  existed  before.] 

The  Solicitor  General,  Wilde  and  Cleasby,  who  appeared  for  the  Crown,  were  not 
called  upon. 

(a)  See  1  Starkie's  Criminal  Pleading,  p.  43,  citing  Hex  v.  Kingston,  8  East,  41, 
46 ;  Young  v.  The  King,  3  T.  R.  98.  See  also  Hex  v.  Atistin,  7  C.  &  P.  796 ;  Rex  v. 
Galloway,  1  Moo.  C.  C.  234;  Ikgina  v.  Caspar,  2  Moo.  C.  C.  101. 
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Per  Curiam. (c)     We  are  all  of  opinion  that  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

Memoranda. 

In  Hilary  Vacation  (Feb.  26)  Lord  Cranworth  resigned  the  Great  Seal,  and  it  was 
delivered  to  Sir  Frederick  Thesiger,  Knt.,  one  of  her  Majesty's  Counsel,  who  was 
afterwards  raised  to  the  peerage  by  the  title  of  Lord  Chelmsford,  of  Chelmsford,  in 
the  county  of  Essex. 

Sir  Eichard  Bethell,  Knt.,  resigned  his  office  of  her  Majesty's  Attorney  General, 
and  was  succeeded  by  Sir  Fitzroy  Kelly,  Knt.  Sir  Henry  Singer  Keating,  Knt., 
resigned  his  office  of  Solicitor  General,  and  was  succeeded  by  Hugh  M'Calmont 
Cairns,  Esq.,  one  of  her  Majesty's  Counsel,  who  afterwards  received  the  honour  of 
Knighthood. 


[211]    Exchequer  Reports.    Easter  Term,  21  Vict. 

George  Franklin,  Administrator  of  Thomas  Franklin,  Deceased  v.  The  South 
Eastern  Eailway  Company.  May  7,  1858. — In  an  action  on  the  9  &  10  Vict. 
c.  93,  for  injury  resulting  from  death,  the  damages  should  be  calculated  in  refer- 
ence to  a  reasonable  expectation  of  pecuniary  benefit,  as  of  right  or  otherwise, 
from  the  continuance  of  the  life. — In  an  action  by  a  father  for  injury  resulting 
from  the  death  of  his  son,  it  appeared  that  the  father  was  old  and  infirm,  that 
the  son,  who  was  young  and  earning  good  wages,  assisted  his  father  in  some  work 
for  which  the  father  was  paid  3s.  6d.  a  week.  The  jury  having  found  that  the 
father  had  a  reasonable  expectation  of  benefit  from  the  continuance  of  his  son's 
life  :  Held,  that  the  action  was  maintainable. 

[S.  C.  4  Jur.  (N.  S.)  565 ;  6  W.  R.  573.  Applied,  Dalton  v.  Smth  Eastern  Railway, 
1858,  4  C.  B.  (N.  S.)  296.  Explained,  TaffVale  Railway  v.  Jenkitis,  [1913]  A.  C.  9. 
Commented  on,  Fym  v.  Great  Northern  Railway,  1863,  4  B.  &  S.  396.  Distinguished, 
Sylces  v.  North  Eastern  Railway,  1875,  44  L.  J.  C.  P.  191  ;  32  L.  T.  199.  Observa- 
tion adopted,  Wolfe  v.  Gh-eat  Noiihern  Railway  of  Ireland,  1890,  26  L.  R.  Ir.  548. 
Referred  to,  Osborn  v.  Gillett,  1873,  L.  R.  8  Ex.  95  ;  Clark  v.  London  General  Omnibus 
Company,  Limited,  [1906]  2  K.  B.  658;  Berry  v.  Humm,  [1915]  1  K.  B.  632.] 

Declaration,  on  the  9  &  10  Vict.  c.  93,  s.  2,  by  the  plaintifi",  as  administrator  of 
Thomas  Franklin,  against  the  South  Eastern  Railway  Company,  for  negligence  in 
carrying  the  said  Thomas  Franklin,  a  passenger  by  the  railway,  whereby  he  was  killed. 
Plea :  Not  guilty. 

At  the  trial  before  Bramwell,  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared : — The  plaintiflF  was  a  light  porter  at  St.  Thomas's 
Hospital,  which  situation  he  had  held  for  thirty-two  years.  The  deceased,  who  was 
twenty-one  years  of  age,  was  the  son  of  the  plaintiff  and  was  porter  to  a  saddler  at  the 
wa^es  of  23s.  per  week.  On  the  28th  June,  1857,  the  deceased  was  a  passenger  on 
the  defendants'  railway  from  Gravesend  to  London,  when  a  collision  took  place 
through  the  negligence  of  the  [212]  defendants'  servants  and  he  was  killed.  The 
plaintiff  was  in  the  habit  of  carrying  up  coals  to  the  wards  of  the  hospital  for  which 
he  was  paid  3s.  6d.  a  week,  but  in  consequence  of  illness  the  deceased  had  for  some 
time  past  carried  up  the  coals  for  him. 

The  defendants'  counsel  submitted  that  the  plaintiff  had  sustained  no  damage  by 
the  death  of  the  deceased  which  entitled  him  to  maintain  the  action.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  plaintiff  had  a  reasonable  expectation  of 
any  and  what  pecuniary  benefit  from  the  continuance  of  his  son's  life.  The  jury 
found  a  verdict  for  the  plaintiff"  for  751.,  and  leave  was  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  action  was  not 
maintainable. 

A  rule  nisi  having  been  obtained  accordingly, 

Francis  shewed  cause  (April  22).     The  9  &  10  Viet.  c.  93,  s.  1,  enacts,  "That 

(a)  Cockburn,  C.  J.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Williams,  J.,  Crowder,  J., 
and  Willes,  J. 
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whensoever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case  the  person  who  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person 
injured."  By  section  2:  "Every  such  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  person  whose  death  shall  have  been  so  caused," 
&c. ;  "  and  in  every  such  action  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to  the  parties  respectively  for 
whom  and  for  whose  benefit  such  action  shall  be  brought,"  &c.  The  plaintiff  has 
sustained  a  damage  by  the  death  of  his  son,  which  entitles  him  to  maintain  the  action. 
The  case  of  Blake  v.  The  Midland  [213]  Railway  Company  (18  Q.  B.  93)  established 
this  principle,  that  the  jury,  in  estimating  the  damage,  cannot  take  into  consideration 
mental  suffering  or  loss  of  society,  but  must  give  compensation  for  pecuniary  loss  only. 
Here  the  plaintiff,  who  was  old  and  infirm,  had  received  assistance  from  his  son  to  the 
extent  of  3s.  6d.  a  week ;  and  the  jury  found  that  he  had  a  reasonable  expectation  of 
pecuniary  benefit  from  the  continuance  of  his  son's  life. 

Edwin  James  and  Petersdorff,  in  support  of  the  rule.  The  plaintiff  has  sustained 
no  damage  which  entitles  him  to  maintain  the  action.  He  was  under  no  contract  to 
carry  the  coals,  and  his  employment  in  that  respect  was  eleemosynary  only.  The 
assistance  of  his  son  was  a  mere  act  of  kindness,  which  might  have  been  discontinued 
at  any  time.  It  resembles  that  of  a  present  made  by  one  member  of  a  family  to 
another.  An  action  of  this  kind  must  be  based  on  some  pecuniary  loss  capable  of 
calculation.  The  statute  requires  the  jury  to  assess  the  damages  with  reference  to 
the  injury  resulting  from  the  death.  [Bramwell,  B.,  referred  to  Burn's  Justice,  tit. 
"Poor,"s.  13,  p.  98,  ed.  29.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  plaintiff,  as  administrator  of  his  son,  sued  (under 
the  statute  9  &  10  Vict.  c.  93)  the  -defendants,  by  the  negligence  of  whose  servants 
his  son's  death  was  caused  ;  and  the  question  was  if  he  was  entitled  to  maintain  the 
action,  it  being  contended  that  it  was  necessary  the  plaintiff  should  shew  a  damage, 
and  that  he  had  shewn  none. 

The  statute  does  not  in  terms  say  on  what  principle  the  [214]  action  it  gives  is  to 
be  maintainable,  nor  on  what  principle  the  damages  are  to  be  assessed ;  and  the  only 
way  to  ascertain  what  it  does,  is  to  shew  what  it  does  not,  mean.  Now  it  is  clear 
that  damage  must  be  shewn,  for  the  jury  are  to  "give  such  damages  as  they  think 
proportioned  to  the  injury."  It  has  been  held  that  these  damages  are  not  to  be  given 
as  a  solatium ;  but  are  to  be  given  in  reference  'to  a  pecuniary  loss.  That  was  so 
decided  for  the  first  time  in  banc,  in  Blake  v.  TJie  Midland  Railway  Company  (18  Q.  B. 
93).  That  case  was  tried  before  Parke,  B.,  who  told  the  jury  that  the  Lord  Chief 
Baron  had  frequently  ruled  at  Nisi  prius,  and  without  objection,  that  the  claim  for 
damage  must  be  founded  on  pecuniary  loss,  actual  or  expected,  and  that  mere  injury 
to  feelings  could  not  be  considered.  It  is  also  clear  that  the  damages  are  not  to  be 
given  merely  in  reference  to  the  loss  of  a  legal  right,  for  they  are  to  be  distributed 
among  relations  only,  and  not  to  all  individuals  sustaining  such  a  loss ;  and  accordingly 
the  practice  has  not  been  to  ascertain  what  benefit  could  have  been  enforced  by  the 
claimants,  had  the  deceased  lived,  and  give  damages  limited  thereby.  If  then  the 
damages  are  not  to  be  calculated  on  either  of  these  principles,  nothing  remains  except 
they  should  be  calculated  in  reference  to  a  reasonable  expectation  of  pecuniary  benefit, 
as  of  right  or  otherwise,  from  the  continuance  of  the  life.  Whether  the  plaintiff  had 
any  such  reasonable  expectation  of  benefit  from  the  continuance  of  his  son's  life,  and 
if  so,  to  what  extent,  were  the  questions  left  in  this  case  to  the  jury.  The  proper 
question  then  was  left,  if  there  was  any  evidence  in  support  of  the  affirmative  of  it. 
We  think  there  was.  The  plaintiff  was  old  and  getting  infirm;  the  son  was  young, 
earning  good  wages  and  apparently  well  disposed  to  assist  his  father,  and  in  fact  he 
had  so  assisted  him  to  the  value  of  3s.  6d.  a  week.  We  do  not  say  that  it  was  neces- 
[215]-sary  that  actual  benefit  should  have  been  derived,  a  reasonable  expectation 
is  enough,  and  such  reasonable  expectation  might  well  exist,  though  from  the  father 
not  being  in  need,  the  son  had  never  done  anything  for  him.  On  the  other  hand  a 
jury  certainly  ought  not  to  make  a  guess  in  the  matter,  but  ought  to  be  satisfied  that 
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there  has  been  a  loss  of  sensible  and  appreciable  pecuniary  benefit,  which  might  have 
been  reasonably  expected  from  the  continuance  of  the  life. 

We  think  therefore  the  action  maintainable.  But  as  on  any  view  the  damages 
were  excessive,  there  must  be  a  new  trial  unless  the  parties  can  agree  to  abate  them. 

Rule  accordingly. 


Isaac  Morgan  v.  Nicholl.  May  7,  1858. — An  action  of  ejectment  having  been 
brought  by  a  son  claiming  as  heir  through  his  father,  who  was  alleged  to  be  dead, 
and  a  verdict  having  passed  for  the  defendant,  the  father,  who  was  shewn  to  have 
been  aware  of  the  former  action,  but  to  have  kept  out  of  the  way  to  prevent  his 
son  from  being  nonsuited,  brought  a  second  action  to  recover  the  same  premises. 
The  Court  stayed  the  proceedings  till  the  costs  of  the  former  action  were  paid. 

[S.  C.  27  L.  J.  Ex.  335 ;  6  W.  E.  542.] 

Gray,  for  the  defendant,  moved  for  a  rule  to  stay  proceedings  in  this  action  of, 
ejectment  till  the  costs  of  a  former  action,  Jacob  Morgan  v.  Nicholl,  had  been  paid. 

It  appeared  from  the  affidavits,  that  the  action  of  Jacob  Morgan  v.  Nicholl,  which 
was  brought  to  recover  possession  of  an  estate  called  Pantygoitre,  in  the  county  of 
Monmouth,  was  tried  at  the  Spring  Assizes  1857,  when  a  verdict  was  found  for  the 
defendant,  and  the  costs  were  taxed  at  6931.  Jacob  Morgan  claimed  as  the  heir  of 
his  father  Isaac  Morgan,  the  plaintiff  in  this  action,  who,  it  was  alleged,  was  the  heir 
of  one  John  Morgan,  and  on  the  trial  Jacob  Morgan  produced  a  witness  to  prove  that 
his  father  was  dead.  Isaac  Morgan,  who  had  not  been  heard  of  previously  [216]  for 
several  years,  was  however  in  the  neighbourhood  of  Monmouth  at  the  time  of  the 
former  trial,  and  was  aware  of  the  action  having  been  brought.  The  defendant  swore 
that  he  believed,  that  the  reason  why  Isaac  Morgan  then  kept  out  of  the  way  and  did 
not  come  forward  to  support  his  own  claim  was,  that  if  he  had  appeared  Jacob  Morgan 
would  have  been  nonsuited.  Isaac  Morgan  had  expressed  to  several  persons  his  dis- 
satisfaction at  the  result  of  the  former  trial,  and  his  intention  "  to  have  a  new  trial 
with  Mr.  Nicholl."  The  present  action  was  brought  to  recover  the  same  property,  and 
in  the  same  right  as  in  the  former  action. 

Gray,  in  support  of  the  application.  The  plaintiff  seeks  to  try  the  same  title  as 
that  tried  in  the  former  case.  The  rule  is  laid  down,  that  the  Court  will  stay  proceed- 
ings in  a  second  ejectment  till  the  costs  are  paid  of  a  prior  one  for  the  trial  of  the  same 
title ;  and  it  matters  not  that  the  second  ejectment  be  brought  by  "  a  third  person 
under  whom  the  lessor  of  the  plaintiff  claims,(a)  or  for  the  same  or  different  premises, 
so  as  it  be  on  the  same  title  and  for  part  of  the  same  estate " :  Tidd's  Practice, 
p.  1232,  9th  ed.  Doe  d.  Brayne  v.  Bather  (12  Q.  B.  941)  is  also  an  authority,  that  if 
the  second  ejectment  is  to  try  the  same  title,  it  matters  not  that  the  parties  are 
different. 

Petersdorff  shewed  cause  in  the  first  instance.  To  entitle  the  defendant  to  a  stay 
of  proceedings,  it  should  be  shewn  that  the  plaintiff  in  the  second  action  claims 
through  or  under  the  plaintiff  in  the  former  action.  He  referred  to  17  &  18  Vict, 
c.  185,  s.  93. 

Per  Curiam.     The  rule  must  be  absolute. 

Rule  absolute. 


[217]  BiGNELL  V.  Buzzard.  April  29,  1858. — The  declaration  alleged  that,  the 
plaintiff  being  the  proprietor  of  certain  rooms  adapted  for  a  dancing  academy,  the 
defendant  falsely  and  maliciously  published  of  the  building  and  rooms,  and  of 
the  plaintiff  as  proprietor  thereof,  that  "  the  magistrates  in  quarter  sessions 
having  refused  to  renew  a  music  and  dancing  licence  to  the  proprietor,  all  such 
entertainments  there  carried  on  are  illegal,  and  the  proprietor  renders  himself 
thereby  indictable  for  keeping  a  disorderly  house,  and  every  person  found  on  the 

(a)  Quaere  "claimed." 
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premises  will  be  apprehended  and  dealt  with  according  to  law,"  by  means  of  which 
premises  the  plaintiflF  was  prevented  from  letting  the  rooms.  Held,  on  demurrer, 
that  the  declaration  was  good. 

[S.  C.  27  L.  J.  Ex.  355.] 

Declaration.  That  before  and  at  the  time  of  the  committing  of  the  grievances,  &c., 
the  plaintiff  was  the  proprietor  and  was  lawfully  possessed  of  a  certain  building  and 
rooms,  called  the  Argyll  Rooms,  adapted  for  a  dancing  academy,  a  subscription  ball 
room,  or  concert  room  :  Yet  the  defendant  well  knowing  the  premises,  but  contriving 
to  injure  the  plaintiff,  falsely  and  maliciously  composed,  printed  and  published,  in  divers 
printed  placards  and  advertisements,  and  in  divers  public  newspapers,  of  the  plaintiff 
and  of  the  said  building  and  rooms,  and  of  the  plaintiff  as  the  proprietor  thereof,  the 
words  following,  that  is  to  say  : — 

"St.  James,  Westminster. 

"  Argyll  Rooms,  Great  Windmill  Street "  (meaning  the  said  building  and  rooms). 

"  Notice  is  hereby  given,  that  the  magistrates  of  the  county  of  Middlesex  in  Quarter 
Sessions  assembled,  having  this  day  refused  to  renew  a  music  and  dancing  license  to 
the  proprietor  of  the  above  rooms,  all  such  entertainments  there  carried  on,  whether 
advertised  under  the  name  of  an  academy,  subscription  ball,  concert  or  otherwise,  are 
illegal ;  that  the  proprietor  (meaning  the  plaintiff)  renders  himself  thereby  indictable 
for  keeping  a  disorderly  house  ;  and  that  every  person  who  shall  be  found  upon  the 
premises  (meaning  in  the  said  building  and  rooms)  is  liable  to  be  apprehended  and 
dealt  with  according  to  law. 

"  By  order. 

"  George  Buzzard,  Vestry  Clerk." 

By  means  of  which  premises  the  plaintiff  was  prevented  from  using  and  letting  the 
said  building  or  rooms  as  a  dancing  academy,  or  as  a  subscription  ball  room,  or  as  a 
concert  room,  or  for  any  other  purposes,  which  he  might  [218]  and  otherwise  could 
and  would  have  done  for  profit  and  reward  to  him  the  plaintiff  in  that  behalf ;  and 
the  said  building  and  rooms  became  and  were  wholly  useless  and  unproductive  to  the 
plaintiff,  and  the  plaintiff  was  and  is  otherwise  injured,  &c. 

Demurrer  to  so  much  of  the  declaration  as  alleges  grievances  in  respect  of  the 
building  and  premises,  and  of  the  plaintiff  as  the  proprietor  thereof.  Joinder  in 
demurrer. 

Keane  argued  for  the  defendant. (a)^  The  declaration  is  bad,  for  not  averring  that 
the  plaintiff  had  ever  carried  on  business  in  these  rooms,  or  that  they  bad  been  kept 
for  public  dancing,  music  or  other  public  entertainments  of  the  like  kind,  so  as  to  be 
affected  by  the  provisions  of  25  Geo.  3,  c.  36,  s.  2.  If  that  had  appeared,  it  might 
have  been  a  libel  if  the  defendant  had  published  that  the  magistrates  had  refused 
a  license,  when  in  fact  they  bad  not  done  so.  [Pollock,  C.  B.  There  is  no  inuendo 
that  the  plaintiff  had  been  guilty  of  any  improper  conduct.]  The  question  is,  whether 
the  publication  is  calculated  to  bring  the  plaintiff  into  contempt  and  disgrace  with  his 
fellow  citizens.  [Bramwell,  B.  It  is  not  an  imputation  on  the  plaintiff's  conduct,  nor 
does  it  affect  his  property,  unless  it  is  shewn  to  render  it  less  fit  for  some  purpose 
or  other.] 

Lush,  for  the  plaintiff.  Every  word  of  the  libel  must  be  taken  to  be  malicious  and 
untrue.  It  assumes  that  the  plaintiff  was  the  proprietor  of  a  building  in  which  enter- 
tainments were  carried  on.  The  defendant  says  all  such  entertainments  are  illegal. 
No  inuendo  is  necessary,  the  sense  of  the  words  being  clear.  [Channell,  B.  An  inuendo 
is  necessary  where  the  words  may  mean  one  thing  or  another.]  The  question  is,  are 
the  words  defamatory  of  [219]  the  individual  of  whom  they  were  written  ?  If  the 
plaintiff  had  a  music  license  for  the  rooms,  it  is  clear  that  these  words  would  have  a 
tendency  to  injure  him.  [Pollock,  C.  B.  There  should  have  been  an  inuendo  :  Capel 
V.  J(mes.{aY  The  declaration  charges  that  which  may  be  consistent  with  perfect  honour 
on  the  part  of  the  plaintiff.     Channell,  B.     The  61st  section  of  the  Common  Law 

{of  April  21.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
{of  4  C.  B.  259.     See  also  Robinsmi  v.  Jermyn,  1  Price,  H. 
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Procedure  Act,  1 852,  does  not  appear  to  have  done  away  with  the  necessity  of  an 
inuendo.  It  cannot  be  contended  that  the  declaration  is  good  as  alleging  to  slander 
of  title.]  It  must  be  admitted  that  there  is  no  sufficient  allegation  that  the  plaintiff 
carried  on  business  in  the  rooms.  But  suppose  the  license  had  not  in  fact  been  refused, 
to  say  that  it  had  been  would  surely  be  libellous.  The  statement  would  imply  that 
the  house  had  been  improperly  managed.  A  specific  grievance  or  loss  is  alleged  :  it 
is  averred  that  the  plaintiff  was  prevented  from  letting  the  rooms.  [Channell,  B.  In 
slander  the  plaintiff  may  rely  on  proof  of  special  damage.  In  libel  special  damage  has 
no  existence  as  a  ground  of  action. (i)  This  is  an  intermediate  case,  it  is  not  slander 
of  title  :  but  may  there  not  be  a  case  of  libel  of  title?] 

Keane,  in  reply.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court  in 
Malachy  v.  S(yper  (3  Bing.  N.  C.  371,  383),  says :  "  An  action  for  slander  of  title  is  not 
properly  an  action  for  words  spoken,  or  for  libel  written  and  published,  but  an  action 
on  the  case  for  special  damage  sustained  by  reason  of  the  speaking  or  publication  of 
the  slander  of  the  plaintiff's  title."  Here  there  is  no  sufficient  averment  of  special 
damage.  [Martin,  B.  Suppose  no  one  would  hire  the  rooms,  how  could  the  damage 
be  alleged  otherwise  than  in  the  present  case  ?] 

Cur.  adv.  vult. 

[220]  Pollock,  C.  B.,  now  said.  We  are  of  opinion  that  in  this  case  there  must 
be  judgment  for  the  plaintiff,  though  not  without  some  doubt  in  the  mind  of  more 
than  one  member  of  the  Court.  Very  little  need  be  said  as  to  the  ground  of  our 
judgment,  and  I  will  only  observe  that  the  doubt  has  arisen  from  the  matter  being 
so  near  the  point  of  difference,  where  it  ceases  to  be  justifiable  and  libel  commences. 

Judgment  for  the  plaintiff. 

Newton  v.  Beck,  Public  Officer  of  the  North  and  South  Wales  Banking  Company. 
April  17,  1858. — L.  conveyed  to  the  plaintiff  by  way  of  mortgage  certain  land 
and  deposited  with  him  an  indenture  conveying  the  land  from  G.  to  T.,  and 
also  a  document  purporting  to  be  an  indenture  by  which  the  land  was  conveyed 
by  I.  to  L.  This  document  was  in  fact  a  forgery.  L.  afterwards  deposited  with 
the  defendants,  by  way  of  equitable  mortgage,  a  document  pui-porting  to  be  the 
conveyance  from  G.  to  T.,  but  which  was  in  fact  a  forgery,  and  also  the  genuine 
indenture  of  conveyance  from  T.  to  L.  Held,  that  the  plaintiff  might  maintain 
detinue  against  the  defendant  for  the  recovery  of  the  latter  indenture. 

rS.  C.  27  L.  J.  Ex.  272  ;  4  Jur.  (N.  S.)  340  ;  6  W.  R  443.     Approved,  Manners  v.  Mew' 

1885,  29  Ch.  D.  732.] 

Detinue  for  an  indenture  of  the  plaintiflf,  bearing  date  the  28th  December,  1855, 
and  expressed  to  be  made  between  J.  Tunstall  of  the  one  part,  and  H.  Lewison  of  the 
other  part. 

Pleas  (inter  alia).     That  the  plaintiff  was  not  possessed  as  alleged. 

At  the  trial  before  Byles,  J.,  at  the  last  Liverpool  Assizes,  it  appeared  that  in 
January,  1856,  one  H.  Lewison  conveyed  to  the  plaintiff  and  his  assigns  in  fee  simple 
by  way  of  mortgage  some  land  at  Shordley,  in  the  county  of  Flint,  which  he  had 
purchased  of  one  Tunstall.  On  the  execution  of  the  mortgage,  Lewison  deposited 
with  the  plaintiff  an  indenture  of  the  23rd  February,  1848,  made  between  Sir  S. 
Glynne  of  the  one  part,  and  J.  Tunstall  of  the  other  part,  being  a  conveyance  to 
Tunstall  of  the  land  in  Shordley  ;  and  also  [221]  a  document  which  purported  to  be 
an  indenture  of  the  7th  January,  1856,  by  which  the  same  land  was  conveyed  by 
Tunstall  to  Lewison.  This  document  was  supposed  by  the  plaintiff  to  be  a  genuine 
indenture,  but  was  in  fact  a  forgery.  The  mortgage  deed  contained  a  covenant  by 
Lewison  to  deliver  to  the  plaintiff  all  deeds  and  securities  in  Lewison's  possession 
relating  to  the  mortgaged  land.  In  the  May  following,  Lewison,  who  had  an  account 
with  the  North  and  South  Wales  Bank,  applied  to  the  manager  of  the  bank  for 
liberty  to  overdraw  his  account.  The  manager  required  security,  upon  which 
Lewison  deposited  with  the  bank,  by  way  of  equitable  mortgage,  certain  documents 
mentioned  in  a  schedule  to  the  memorandum  of  deposit.  Amongst  these  documents 
was  one  purporting  to  be  the  above  mentioned  indenture  of  the  23rd  February,  1848, 

(b)  See  St^irkie  on  Slander  and  Libel,  148-169. 
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but  which  was  in  fact  a  forgery,  and  also  the  genuine  indenture  of  conveyance 
from  Tunstall  to  Lewison  of  the  land  at  Shorley,  dated  the  28th  December,  1855, 
and  for  the  recovery  of  which  this  action  was  brought.  Lewison  afterwards 
absconded,  and  the  plaintiff  demanded  the  deed  of  the  bank,  but  they  refused  to 
deliver  it  up. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Atherton  now  moved  accordingly.  The  bank  are  entitled  to  retain  the  deed.  It 
was  deposited  with  them  as  a  security  for  a  loan,  and  without  notice  of  the  previous 
incumbrance ;  therefore  they  are  innocent  holders  for  value.  The  covenant  in  the 
mortgage  deed  refers  to  the  instruments  delivered  up  at  the  time  of  the  mortgage. 
Wvieman  v.  Westland  (1  Y.  &  J.  117)  decided  that  a  mortgagee  by  demise  for  a  term 
of  years  is  not  entitled  to  the  purchase  deed  conveying  the  freehold  to  [222]  the 
mortgagor,  as  against  a  person  with  whom  the  latter  has  deposited  it  as  security  for 
a  loan,  and  without  notice  of  the  previous  mortgage.  The  only  distinction  between 
that  case  and  the  present  is,  that  there  the  first  mortgage  was  for  a  term  of  years. 

Martin,  B.  The  learned  Judge  was  correct  in  his  ruling.  The  operation  of  the 
mortgage  was  to  give  the  plaintiff"  a  property  in  all  the  deeds,  relating  to  the  mort- 
gaged land.  Although  he  was  in  error  in  supposing  that  the  real  deed  was  delivered 
to  him,  that  did  not  prevent  it  from  being  his  property,  and  consequently  he  is 
entitled  to  maintain  an  action  of  detinue  or  trover  in  respect  of  it. 

Bramwell,  B.,  and  Channell,  B.,  concurred. 

Rule  refused. 


Smith  and  Others  v.  Johnson.  April  30,  1858.— A  declaration  on  a  bill  of 
exchange  against  the  acceptor,  alleged  an  indorsement  by  the  drawer  to  the  H. 
Company  and  by  the  Company  to  the  plaintiff.  Plea  traversing  the  indorsement 
by  the  Company.  It  was  proved  that  the  bill  had  been  indorsed  in  blank  by  the 
drawers,  and  afterwards  delivered  by  them  to  the  Company.  It  was  indorsed  by 
two  directors,  "  per  proc.  of  the  Company,"  to  the  plaintiff".  By  the  deed  of 
settlement  and  resolutions  which  were  duly  registered,  the  directors  had  no 
power  to  indorse  the  bill.  Held  that,  whether  or  not  the  Company  was  bound, 
the  indorsement  being  sufficient  to  transfer  the  property  and  right  of  suit  on  the 
bill,  the  allegation  in  the  declaration  was  proved. — Quaere,  whether  the  rule,  that 
a  person  taking  a  bill  indorsed  "  per  procuration  "  is  bound  to  take  notice  of  the 
extent  of  the  authority  of  the  person  indorsing,  applies  to  the  case  of  a  partner 
indorsing  "  per  procuration." 

[S.  C.  27  L.  J.  Ex.  363.] 

Declaration.  That  Taylor  and  Bright,  on  the  23rd  June,  1857,  by  their  bill  of 
exchange  now  overdue  directed  to  the  defendant,  required  the  defendant  to  pay  to 
their  order  4531.,  three  months  after  date,  and  the  defendant  accepted  the  bill :  that 
Taylor  and  Bright  indorsed  the  same  to  the  Hull  Flax  and  Cotton  Mill  Company, 
and  the  Company  indorsed  the  same  to  the  plaintiffs. 

[223]  Plea  (inter  alia).  That  the  Hull  Flax  and  Cotton  Mill  Company  did  not 
indorse  the  said  bill.     Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  in  last  Hilary  Term,  the 
following  facts  appeared.  The  bill  in  question  was  indorsed  by  Taylor  and  Bright, 
the  drawers,  in  blank,  and  it  was  also  indorsed  as  follows: — "p.p.  Hull  Flax  and 
Cotton  Mill  Company,  J.  Bright,  T.  Whitaker,  Directors."  The  plaintiff's,  who  were 
the  bankers  with  whom  both  Taylor  and  Bright  and  the  Hull  Flax  and  Cotton  Mill 
Company  kept  accounts,  had  given  value  for  the  bill  which  they  received  from  the 
cashier  of  the  Company  of  which  Bright  was  chairman  and  Whitaker  deputy-chairman. 
The  Company  was  registered  in  August  1856,  under  the  19  &  20  Vict.  c.  47.  It 
appeared  from  the  deed  of  settlement  and  certain  resolutions  which  also  had  been 
registered,  that  Bright  and  Whitaker  had  no  power  to  indorse  this  bill  on  behalf  of 
the  Company. 

Upon  these  facts  the  learned  Judge  directed  a  verdict  for  the  defendant,  reserving 
leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them :  the  declaration  to  be 
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amended  by  striking  out  the  allegation  of  an  indorsement  by  the  Hull  Flax  and  Cotton 
Mill  Company,  if  necessary. 

Edward  James  having  obtained  a  rule  nisi  accordingly, 

Lush  and  C.  G.  Merewether  now  shewed  cause.  This  bill  being  indorsed  "  per 
procuration,"  the  plaintiffs,  who  were  the  bankers  of  the  Company,  took  it  with  notice 
that  they  must  inquire  whether  the  persons  so  indorsing  it  had  authority  to  bind  the 
Company:  Attwood  v.  Munnings.{a)  The  plaintiffs,  not  being  holders  in  their  own 
right,  are  not  entitled  to  maintain  this  action  :  Fraser  v.  frelch  (8  M.  &  W.  629). 
[Channell,  B.  Should  not  the  defendant  have  pleaded  [224]  that  some  other  person 
had  a  title  to  the  bill  1]  The  property  in  the  bill  is  in  the  Hull  Flax  and  Cotton  Mill 
Company.  The  defendant  could  have  no  defence  to  an  action  by  them,  because,  under 
the  circumstances,  the  plaintiffs  were  possessed  of  the  bill  as  trustees  for  that  Company. 
In  Stones  v.  Butt  (2  C.  &  M.  416),  when  the  defendant  was  arrested  the  plaintiff  was 
not  possessed  of  the  bill  of  exchange  sued  upon :  it  was  in  the  possession  of  persons  to 
whom  the  plaintiff  was  indebted,  to  whom  he  had  indorsed  it  over,  and  who  were 
ready  to  give  it  up  to  the  plaintiff  for  the  purpose  of  the  suit ;  and  it  was  held  that 
the  defendant  was  not  entitled  to  be  discharged  out  of  custody.  [Pollock,  C.  B. 
That  case  is  not  satisfactory,  but  it  involves  no  principle  :  it  amounts  to  no  more  than 
this,  that  as  a  matter  of  practice  the  Court  refused  to  interfere.  Martin,  B.  If  the 
defendant  pays  the  bill,  he  will  get  it.  The  Company  cannot  recover  unless  they  get 
the  bill  into  their  possession.  Bramwell,  B.  If  A.,  B.  and  C.  are  holders  of  a  bill 
and  A.  indorses  it,  B.  and  C.  could  not  deny  the  indorsement :  Jones  v.  Yates  (9  B.  &  C. 
532),  Brandon  v.  Scott  (7  E.  &  B.  234).     Could  a  third  person  do  so  ?] 

The  Court  offered  to  permit  Edward  James  to  amend  by  striking  out  the  allegation 
of  the  indorsement  by  the  Company,  but  he  refused  to  do  so. 

Edward  James  (with  whom  was  W,  S.  Cross),  in  support  of  the  rule.  Any  partner 
in  this  Company  could  indorse  bills  in  the  name  of  the  Company,  so  as  to  bind  the 
rest.  A  trading  company  cannot,  by  private  agreement,  prejudice  the  rights  of  third 
parties.  The  bills  in  question  were  indorsed  in  the  name  of  the  firm  by  two  directors 
who  were  partners.  Third  persons  are  not  bound  to  inquire  as  to  the  authority  [225] 
of  a  partner  to  indorse  bills.  The  cases  as  to  procuration  only  apply  where  bills  are 
indorsed  or  accepted  by  an  agent:  JVithington  y.  Herring  (b  Bing.  442),  Attwood  v. 
Mxinnings  (7  B.  &  C.  278).  [Bramwell,  B.  If  a  partner  signs  the  name  of  the  firm, 
the  partnership  is  bound,  but  if  he  signs  "  per  proc,"  does  he  not  give  notice  that  he 
is  acting,  not  under  his  general,  but  by  virtue  of  some  special  authority  1]  The 
doctrine  laid  down  in  Alexander  v.  Mackenzie  (6  C.  B.  766)  and  Fearn  v.  Filica  (7  Man. 
&  C  513)  might  apply  to  the  cases  of  partners  if  it  were  shewn  that  a  party  who  took 
the  bill  had  notice  of  an  agreement  between  the  partners  in  contravention  of  which 
the  bill  had  been  indorsed.  But  Forhes  v.  Marshall  (11  Exch.  166.  Per  Martin,  B., 
178,  179)  shews  that  the  indorsement  would  have  bound  the  Company  even  if  it  had 
been  prohibited  by  the  deed  of  settlement;  and  Hallett  v.  Dowdall  (18  Q.  B.  2)  is  to 
the  same  effect.  [Bramwell,  B.  In  what  sense  must  the  word  "  indorsed  "  be  under- 
stood 1]  Even  if  it  is  doubtful  whether  the  Hull  Flax  and  Cotton  Mill  Company  is 
bound,  it  ma}'  well  be  that  the  indorsement  is  sufficient  to  transfer  the  property  and 
right  of  suit  upon  the  bill.  They  referred  also  to  Smith  v.  The  Hull  Glass  Company 
(11  C.  B.  897). 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  absolute.  The  facts  proved 
shew  that  the  plaintiffs  are  entitled  to  sue.  There  is  here  such  an  indorsement  as 
ordinarily  transfers  the  property  in  a  bill.  I  do  not  participate  in  the  doubt  expressed 
by  my  brother  Bramwell  as  to  the  effect  of  an  indorsement  "  per  procuration  "  in  a 
case  like  the  present.  If  that  has  any  legal  foundation,  my  brother  Bramwell  has 
suggested  the  solution  of  the  difficulty. 

[226]  Bramwell,  B.  I  also  think  that  this  rule  must  be  absolute.  I  doubt  if 
this  indorsement  is  sufficient  to  bind  the  Hull  Flax  Company.  I  decide  the  case  on 
another  ground.  The  declaration  alleges  an  indorsement  to  the  Hull  Flax  Company, 
and  by  the  Hull  Flax  Company  to  the  plaintiffs.  Does  that  mean  that  the  indorsement 
enabled  the  plaintiffs  to  sue  the  Hull  Flax  Company,  or  merely  that  it  transferred  the 
title  to  the  bill?     I  doubt  as  to  the  former,  but  not  as  to  the  latter  point.     The 

(a)  7  B.  &  C.  278.  On  this  point  they  referred  also  to  Ernest  v.  Nicholls,  6  H.  L.  C. 
401 ;  Maclae  v.  Sutherland,  3  E.  &  B.  1. 


3H.  &N.  227.  IN    RE   SMITH  455 

directors  put  their  names  to  the  bill,  and  that  is  a  transfer  of  the  property  and  a 
sufficient  indorsement,  if  the  word  "  indorsed  "  is  to  be  understood  in  the  limited  sense, 
and  that  it  must  be  so  is  proved  almost  to  demonstration.  The  plaintiffs  do  not  hold 
the  bill  as  trustees ;  and  if  we  held  that  the  defendant  was  not  liable,  he  would  be 
liable  to  nobody.  It  seems  to  me  that  the  effect  of  the  indorsement  was  to  transfer 
the  bill  to  the  plaintiffs,  and  that  they  can  sue  the  acceptor  even  if  they  can  maintain 
no  action  against  the  Hull  Flax  Company. 

Channell,  B.  I  concur  in  the  reasons  given  by  my  brother  Bramwell.  This 
action  is  brought  by  the  indorsees  against  the  acceptor  of  a  bill  indorsed  generally  by 
the  drawer ;  and  the  question  is,  whether  there  is  any  difficulty  because  the  indorsees 
have  alleged  an  indorsement  by  the  Hull  Flax  Company.  If,  in  order  to  prove  that 
allegation  it  were  necessary  to  shew  that  the  Company  are  liable  upon  the  bill,  I  should 
require  further  time  to  consider  that  point.  But  in  fact  it  only  means  that  the  bill 
and  the  right  of  suit  upon  it  were  transferred.  The  allegation  is  proved  if  it  is  shewn 
that  the  Hull  Flax  Company  were  not  entitled  to  the  possession  of  the  bill. 

Rule  absolute. 

[227]  In  re  Charles  Smith.  April  15,  1858. — A  writ  of  habeas  corpus  having 
issued  directed  to  the  keeper  of  a  House  of  Correction  in  the  borough  of  Kingston- 
upon-Hull  to  bring  up  S.,  a  prisoner  detained  in  his  custody,  the  keeper  made  a 
return  setting  out  a  warrant  of  commitment  by  a  magistrate  of  the  borough, 
stating  that  S.,  did  unlawfully  aid  and  abet  T.,  a  handicraftsman,  who  had  con- 
tracted in  writing  to  serve  H.,  a  shipbuilder,  in  neglecting  and  refusing  to 
commence  his  service  with  H.  according  to  his  contract.  The  return  then  stated 
that  whilst  S.  was  in  the  keeper's  custody,  the  same  magistrate  delivered  to  him 
another  warrant  of  commitment  which  stated  that  S.  was  duly  convicted  :  "  for 
that  T.,  a  handicraftsman,  did  on  &c.,  at  the  parish  of  Holy  Trinity  in  the  borough 
aforesaid,  contract  with  H.,  a  shipbuilder,  to  serve  him  in  the  capacity  of  a 
shipwright  for  a  period  not  then  expired,  the  said  contract  being  in  writing  and 
signed  by  the  contracting  parties ;  and  that  T.  did  not  then  and  there,  or  at  any 
day  since  then,  enter  into  his  service  according  to  his  contract,  and  that  he  had 
not  the  consent  of  H.  nor  any  lawful  excuse  for  such  his  default  in  not  entering 
into  his'service  :  and  that  S.  before  the  committing  of  the  oflfence  by  T.  unlawfully 
did  aid,  abet,  counsel,  and  procure  T.  the  said  offence  in  manner  and  form  afore- 
said to  commit,  that  is  to  say,  S.  did  then  and  there  aid,  abet,  counsel,  and 
procure  T.  so  as  aforesaid  not  to  enter  his  service  according  to  the  said  contract : " 
and  it  was  thereby  adjudged  that  S.  for  his  said  offence  should  be  imprisoned  in 
the  House  of  Correction  in  the  said  borough,  &c.  The  first  warrant  of  commit- 
ment was  bad  on  the  face  of  it.— Held  :  First,  that  the  defect  in  the  first  warrant 
was  cured  by  the  second,  it  appearing  by  the  return  that  the  second  was  substituted 
by  the  same  magistrate  as  an  amendment  of  the  first. — Secondly,  that  the  second 
warrant  sufficiently  stated  that  S.  aided  T.,  "knowing  that  he  had  not  the  consent 
of  H.  or  any  lawful  excuse  for  not  entering  into  his  service." — Thirdly,  that  the 
warrant  was  not  bad,  because  it  stated  that  S.  "  did  aid,  abet,  counsel,  and  procure," 
without  stating  of  which  offence  he  was  convicted. — Fourthly,  that  an  affidavit 
could  not  be  received  for  the  purpose  of  shewing  that  T.  did  not  in  fact  contract 
within  the  borough,  as  stated  in  the  warrant. 

[S.  C.  27  L.  J.  M.  C.  186 ;  6  W.  K.  440.] 

In  this  case  a  writ  of  habeas  corpus  had  issued,  directed  to  the  keeper  of  the  House 
of  Correction  for  the  borough  of  Kingston-upon-HuU,  commanding  him  to  bring  up 
the  body  of  Charles  Smith  detained  in  his  custody. 

The  keeper  of  the  House  of  Coi'rection  made  the  following  return  : — 
On  the  30th  of  March,  1858,  Charles  Smith  was  committed  to  my  custody  by  virtue 
of  a  certain  warrant  of  commitment,  &c.  The  return  then  set  out  the  warrant,  which 
was  under  the  hand  and  seal  of  T.  Trail,  Esq.,  a  stipendiary  police  magistrate  for  the 
borough  of  Kingston-upon-HuU,  and  was  addressed  to  the  keeper  of  the  House  of 
Correction  in  that  borough,  and  (so  far  as  material)  was  as  follows  : — Whereas  Charles 
Smith,  late  of  the  borough  of  Kingston-upon-HuU,  shipwright,  was  on  &c.  duly  con- 
victed before  me  the  undersigned  stipendiary  police  magistrate  in  and  for  the  said 
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borough :  For  that  he  the  said  Charles  Smith  did,  on  the  23rd  day  of  March,  A.d. 
1858,  [228]  at  the  said  borough,  unlawfully  aid  and  abet  one  George  Thompson,  a 
certain  handicraftsman,  who  before  that  time  had  entered  into  a  contract  in  writing 
to  serve  one  James  Hallett,  a  certain  shipbuilder,  for  a  period  not  then  expired,  in 
neglecting  and  refusing  to  commence  his  service  with  the  said  James  Hallett,  accord- 
ing to  the  said  contract,  contrary  to  the  form  of  the  statute,  &c. ;  and  that  it  was 
thereby  adjudged  that  the  said  Charles  Smith  for  his  said  offence  should  be  imprisoned 
in  the  House  of  Correction  in  the  said  borough,  and  there  kept  to  hard  labour  for  the 
space  of  twenty-one  days :  These  are  therefore  to  command  you,  &c.,  to  receive  the 
said  Charles  Smith  into  your  custody,  &c. 

The  return  then  proceeded  as  follows.  And  afterwards,  and  whilst  the  said 
Charles  Smith  was  so  in  my  custody  as  aforesaid,  that  is  to  say,  on  the  12th  day 
of  April,  A.D.  1858,  before  the  coming  to  me  of  the  said  writ,  T.  Trail,  Esq.,  her 
Majesty's  stipendiary  police  magistrate  in  and  for  the  borough  of  Kingston-upon-HuU 
aforesaid,  the  police  magistrate  in  the  warrant  of  committal  herein  above  set  forth 
named,  caused  to  be  delivered  to  me  a  certain  other  warrant  of  commitment,  the  tenor 
of  which  is  as  follows  : — 

Borough  of  Kingston-upon-Hull.     To  all  and  singular  the  constables  of  the  said 
borough,  and  to  the  keeper  of  the  House  of  Correction,  &c. :  Whereas  Charles  Smith, 
of  the  borough  of  Kingston-upon-Hull,  shipwright,  was  at  the  borough  of  Kingston- 
upon-Hull  on   this  day  duly  convicted   before   me   the   undersigned   her   Majesty's 
stipendiary  police  magistrate  in  and   for  the   said   borough :  For   that   one   George 
Thompson,  a  certain  handicraftsman,  did  on  the  20th  day  of  March  instant,  at  the 
parish  of  Holy  Trinity  in  the  borough  aforesaid,  contract  with  one  James  Hallett, 
a  shipbuilder,  to  serve  him  in  the  employment  or  capacity  of  a  handicraftsman,  that 
is  to  say  a  shipwright,  from  the  [222]  22nd  day  of  the  said  month  of  March  for  a 
certain  period  not  then  nor  yet  expired,  the  said  contract  then  and  there  being  in 
writing,  and  signed  by  the  said  George  Thompson  and  James  Hallett  the  said  con- 
tracting parties ;  and  that  the  said  George  Thompson  did  not  then  and  there,  or  at 
any  day  since  then,  enter  into  or  commence  his  said  service  according  to  his  said 
contract ;  and  that  the  said  George  Thompson  had  not  the  consent  of  the  said  James 
Hallett,  and  had  not  any  lawful  excuse  for  such  his  default  in  not  entering  into  and 
not  commencing  his  said  service  as  aforesaid,  contrary  to  the  form  of  the  statute,  &c.  : 
And  that  the  said  Charles  Smith,  before  the  committing  of  the  said  offence  by  the 
said  George  Thompson  as  aforesaid,  to  wit,  at  the  said   parish  of  Holy  Trinity  in  the 
borough  aforesaid,  on  the  said  22nd  day  of  March,  the  day  when  the  said  George 
Thomps'on  ought  to  have  entered  into  the  said  service  of  the^said  James  Hallett  under 
his  said  contract  as  aforesaid,  at  the  parish  of  Holy  Trinity  in  the  said  borough  of 
Kingston-upon-Hull  aforesaid,  unlawfully  did  aid,  abet,  counsel  and  procure  the  said 
George  Thompson  the  said  offence  in  manner  and  form  aforesaid  to  commit,  that  is 
to  say,  the  said  Charles  Smith  did  then  and  there  on  the  day  and  year  aforesaid  in 
the  parish  aforesaid,  aid,  abet,  counsel  and  procure  the  said  George  Thompson  so  as 
aforesaid  not  to  enter  and  not  to  commence  his  the  said  George  Thompson's  service 
according  to  the  said  contract  as  aforesaid  on  the  said  22nd  day  of  March,  or  at  any 
time,  but  therein  wholly  to  make  default,  contrary  to  the  form  of  the  statute,  &c.  : 
And  it  was  thereby  adjudged  that  the  said  Charles  Smith  for  his  said  offence  should 
be  imprisoned  in  the  House  of  Correction  in  the  said  borough  and  there  kept  to  hard 
labour  for  the  space  of  twenty-one  days :  These  are  therefore  to  command  you  the 
said  constables,  &c.,  to  take  the  said  Charles  Smith  and  him  safely  [230]  convey  to 
the  said  House  of  Correction,  and  there  to  deliver  him  to  the  keeper  thereof  together 
with  this  precept.     And  I  do  hereby  command  3'^ou,  the  said  keeper  of  the  said  House 
of  Correction,  to  receive  the  said  Charles  Smith  into  your  custody  in  the  said  House 
of  Correction,  there  to  imprison  him  and  keep  him  to  hard  labour  for  the  space  of 
twenty-one  days,  &c.     Given  under  my  hand  and  seal,  &c. 

It  was  then  certified  that  Charles  Smith  in  the  first  warrant  of  commitment 
mentioned,  was  the  same  Charles  Smith  as  in  the  last  warrant  mentioned.  In  support 
of  the  application  there  was  an  affidavit  that  the  contract  was  not  entered  into  by 
Thompson  in  the  borough  of  Kingston-upon-Hull,  as  stated  in  the  second  warrant, 
but  at  Sunderland. 

Scotland  now  moved  for  the  prisoner's  discharge  from  custody.  The  prisoner 
was  convicted  under  the  11  &  12  Vict.  c.  43,  s,  5,  of  aiding  and  abetting  the  commission 
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of  an  offence  under  the  4  Geo.  4,  c.  34,  s.  3.  The  first  warrant  of  commitment  is  bad 
on  the  face  of  it,  since  it  does  not  shew  that  the  magistrate  had  any  jurisdiction. 
(P.  Thompson,  who  appeared  to  oppose  the  prisoner's  discharge,  admitted  that  the 
first  warrant  of  commitment  was  bad.)  The  defect  in  the  first  warrant  cannot  be 
supplied  by  the  second.  Under  the  11  &  12  Vict.  c.  43,  it  is  necessary  that  there 
should  be  a  conviction  in  the  form  prescribed,  which  must  be  filed  with  the  clerk  of 
the  peace :  ss.  5,  14 ;  under  the  4  Geo.  4,  c.  34,  s.  3,  a  commitment  only  is  required. 
The  Court  will  not  assume  that  the  one  warrant  is  in  substitution  of  the  other.  The 
second  warrant  alleges  that  the  offence  was  committed  on  a  different  day  from  that 
stated  in  the  first,  and  it  also  alleges  that  the  prisoner  did  "aid,  abet,  counsel  and 
procure,"  whereas  the  first  only  alleges  that  he  did  "aid  and  abet."  [Martin,  B. 
The  case  is  [231]  similar  to  that  of  an  amended  writ  of  execution.]  In  re  Elmy  and 
Sawyer  (1  A.  &  E.  843)  is  an  authority  that  the  Court  will  not  presume  that  the  second 
warrant  was  in  amendment  of  the  first.  [Martin,  B.  The  return  states  that  the 
second  warrant  was  delivered  to  the  gaoler  by  the  same  magistrate  as  the  first.(6)] 
A  defective  commitment  may  be  supported  by  a  good  conviction,  but  not  by  another 
commitment.  Secondly,  the  second  warrant  is  bad  on  the  face  of  it.  It  is  no  offence, 
under  the  4  Geo.  4,  c.  34,  for  an  artificer  not  to  enter  into  his  service  if  he  has  his 
employer's  consent  or  any  lawful  excuse  for  so  doing  :  In  re  Tiirner  (9  Q.  B.  80) ; 
and  accordingly,  in  the  statement  of  the  offence  of  the  principal,  it  is  alleged  that  he 
absented  himself  without  the  consent  of  his  employer  or  any  lawful  excuse ;  but  in 
stating  the  offence  of  the  accessory,  it  is  merely  alleged  that  he  aided  and  abetted  the 
principal  "so  as  aforesaid  not  to  enter  into  his  service."  Consistently  with  that,  he 
might  have  believed,  or  have  been  told,  that  the  principal  had  the  consent  of  his 
employer  or  some  lawful  excuse  for  not  entering  his  service.  The  words  "so  as 
aforesaid  "  merely  refer  to  the  not  entering  into  the  service.  No  intendment  can  be 
made  in  support  of  a  commitment :  In  re  Geswood  {2  E.  &  B.  952).  Thirdly,  the  11 
&  12  Vict.  c.  43,  s,  5,  provides  for  several  distinct  offences,  viz.,  the  aiding,  abetting, 
counselling  or  procuring ;  and  the  commitment  ought  to  state  the  particular  offence 
of  which  the  prisoner  was  convicted.  Rex  v.  Sadler  (2  Chit.  519)  shews  that  the 
commitment  would  have  been  bad  if  the  statement  of  the  offence  had  been  in  the 
alternative.  On  the  same  principle  this  warrant  is  bad,  since  it  is  impossible  to  tell 
of  which  offence  the  prisoner  has  been  convicted.  Fourthly,  it  appears  by  the 
affidavit  that  the  magistrate  had  no  juris-[232j-diction  to  convict  the  principal,  since 
he  did  not  enter  into  the  contract  at  Kingston-upon-Hull,  as  stated  in  the  warrant, 
but  at  Sunderland.  [Martin,  B.,  referred  to  In  re  Baker  (2  H.  &  N.  219).]  The 
prisoner  is  entitled  to  shew  by  affidavit  that  those  facts  did  not  exist  which  were 
necessary  to  give  the  magistrate  jurisdiction.  He  might  shew  that  the  conti'act  was 
one  which  did  not  establish  the  relation  of  master  and  servant :  In  re  Turner  (9  Q.  B. 
80).  [Martin,  B.  It  is  the  province  of  the  Court  to  decide  on  the  meaning  of  a 
written  contract :  that  is  different  from  deciding  a  disputed  question  of  fact  as  to 
whether  the  contract  was  made  in  one  county  or  another.]  He  also  argued  that,  as 
the  5th  section  of  the  11  &  12  Vict.  c.  43,  rendered  the  accessory  liable  to  the  same 
forfeiture  and  punishment  as  the  principal,  the  magistrate  should  have  adjudicated 
as  to  an  abatement  of  wages  during  the  period  of  imprisonment.  On  this  point  he 
referred  to  In  re  Baker  (2  H.  &  N.  219). 

P.  Thompson  was  not  called  upon  to  argue  in  support  of  the  commitment. 

Martin,  B.  I  am  of  opinion  that  none  of  the  objections  are  sufficient  to  entitle 
the  prisoner  to  his  discharge.  First,  it  was  objected  that  the  first  warrant  of  commit- 
ment was  bad,  and  Mr.  Thompson  properly  conceded  that  it  might  be  so  treated. 
Then  it  was  argued  that,  the  first  warrant  being  bad,  the  defect  could  not  be  supplied 
by  reference  to  the  second,  and  the  case  of  In  re  Elmy  and  Sawyer  (1  A.  &  E.  843) 
was  cited  as  an  authority.  It  is  clear,  however,  on  referring  to  that  case,  that  it  did 
not  appear  either  by  the  return  to  the  habeas  corpus,  or  the  proceedings  on  the 
certiorari,  that  the  second  warrant  was  substituted  by  the  justices  as  an  amendment 
of  the  first.  In  this  case  the  return  states  that  [233]  the  second  warrant  was  delivered 
by  the  same  magistrate.  Thirdly,  it  was  contended  that  the  second  warrant  was  bad 
on  the  face  of  it,  and  the  case  of  In  re  Geswood  (2  E.  &  B.  952)  was  cited.  It  seems 
to  me  that  case  does  not  establish  the  proposition  that  this  warrant  is  bad.     We'  ought 

{}))  See  In  re  Cross,  2  H.  &  N.  354  ;  Reg.  v.  Richards,  5  Q.  B.  926. 
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to  look  at  the  warrant,  and  see  whether  it  states  an  offence  within  the  11  &  12  Vict. 
c.  43,  and  in  my  opinion  it  does.  It  states  that  Smith  was  duly  convicted  before  a 
magistrate  of  the  borough  of  Kingston-upon-Hull :  "  For  that  one  Thompson,  a  handi- 
craftsman, did,  on  the  20bh  March,  at  the  parish  of  Holy  Trinity  in  the  borough  afore- 
said, contract  with  one  Hallett,  a  ship  builder,  to  serve  him  in  the  employment  of  a 
shipwright,  from  the  22nd  March,  for  a  period  not  yet  expired,  the  contract  being 
in  writing,  and  signed  by  the  contracting  parties  ;  and  that  Thompson  did  not  enter 
into  the  service  according  to  his  contract,  and  that  he  had  not  the  consent  of  Hallett 
or  any  lawful  excuse  for  not  entering  into  the  service."  It  is  not  contended  that  that  is 
not  a  sufficient  statement  of  an  offence  within  the  4  Geo.  4,  c.  34,  s.  3  ;  but  the  objec- 
tion is,  that  it  is  not  sufficiently  shewn  that  Smith  committed  an  offence  within  the 
11  &  12  Vict.  c.  43,  s.  5.  That  section  enacts,  "That  every  person  who  shall  aid, 
abet,  counsel  or  procure  the  commission  of  any  offence,  which  is  or  hereafter-  shall  be 
punishable  on  summary  conviction,  shall  be  liable  to  be  proceeded  against  and  convicted 
for  the  same,  either  together  with  the  principal  offender,  or  before  or  after  his  con- 
viction," &c.  The  question  is,  does  this  warrant  shew  that  Smith  aided,  abetted, 
counselled  or  procured  the  commission  of  the  offence  which  it  is  properly  alleged  that 
Thompson  committed?  The  warrant  proceeds  thus  :  "that  Smith,  before  the  com- 
mitting of  the  offence  by  Thompson,  and  on  the  day  when  Thompson  ought  to  have 
entered  into  the  service  of  Hallett  under  [234]  his  contract,  unlawfully  did  aid,  abet, 
counsel  and  procure  Thompson  the  said  offence  in  manner  and  form  aforesaid  to  commit." 
As  at  pi-esent  advised,  it  seems  to  me  that  if  the  warrant  had  stopped  there,  it  would 
have  sufficiently  alleged  an  offence  by  Thompson,  and  that  Smith  aided,  abetted, 
counselled  and  procured  him  to  commit  that  offence.  But  the  warrant  proceeds 
further  :  "  that  Smith  did  then  and  there,  &c.,  aid,  abet,  counsel  and  procure  Thompson 
so  as  aforesaid  not  to  enter  and  not  to  commence  his  service."  It  seems  to  me,  that 
the  words  "  so  as  aforesaid  "  refer  to  the  previous  statement  as  to  the  manner  in 
which  the  offence  was  committed  by  Thompson,  and  are  not  confined  to  that  portion 
which  relates  to  the  not  entering  into  the  service.  Therefore,  in  my  judgment, 
there  is  no  objection  to  the  warrant  on  this  ground.  Another  objection  was,  that 
the  "  aiding,  abetting,  counselling  and  procuring  "  are  distinct  offences  ;  and  that 
the  magistrate  ought  to  have  stated  in  the  warrant  the  particular  offence  of  which 
the  prisoner  was  convicted.  But  I  apprehend  that  the  11  &  12  Viet.  c.  43,  s.  5, 
was  passed  for  the  purpose  of  punishing  a  person  who  aided  in  the  commission  of 
an  offence  punishable  on  summary  conviction,  and  which  aiding  was  not  an  offence 
before  that  Act.  Then  it  was  argued  that  the  magistrate  had  no  jurisdiction, 
because  the  principal  offence  was  not  committed  within  the  borough  of  Kingston- 
upon-Hull.  That  raises  the  question  whether  it  is  competent  for  a  person  to  shew 
by  affidavit  that  the  offence  of  which  he  is  convicted  was  not  committed  within  the 
jurisdiction  of  the  convicting  magistrate.  In  this  case,  to  admit  an  affidavit  would 
be  going  further  than  we  have  yet  done,  and  would  be  trying  by  affidavit  a 
matter  which  ought  to  be  decided  by  the  magistrate  ;  and  with  respect  to  which, 
if  he  decided  wrong,  he  would,  in  an  action  against  him,  he  bound  to  prove  that 
he  had  jurisdiction.  It  was  argued  [235]  that  the  question  of  the  magistrate's 
jurisdiction  had  been  considered  by  the  Court  of  Queen's  Bench  in  the  case  of  a 
written  contract.  That  I  can  well  understand,  since  the  Court  is  the  tribunal  to 
decide  on  the  meaning  of  a  written  document,  and  would  naturally  be  desirous  of 
giving  immediate  relief  to  a  person  who  was  convicted  upon  a  wrong  construction 
of  it.  But  to  extend  the  rule  to  a  case  of  this  kind,  would  lead  to  such  incon- 
venience that  I  am  not  disposed  to  do  it.  Upon  these  grounds  I  think  that  Mr. 
Scotland  has  failed  to  shew  that  the  second  warrant  is  bad. 

Bramwell,  B.  I  am  of  the  same  opinion.  With  respect  to  the  question  whether 
we  have  jurisdiction  to  inquire  where  the  offence  was  committed,  I  think  that  the 
decision  of  the  magistrate  is  final  for  this  purpose,  though  it  may  be  still  open  to 
the  party  convicted  to  raise  the  question  in  an  action  against  the  magistrate.  The 
only  other  objection  to  which  I  will  advert  is,  that  the  second  warrant  is  bad  on  the 
face  of  it.  Now  Mr.  Scotland  admitted  that  it  was  sufficiently  shewn  that  Thompson 
had  committed  an  offence,  but  he  contended  that  the  statement  of  Smith  having 
aided  and  abetted  the  commission  of  the  offence  was  insufficient,  because  it  did  not 
allege  that  he  knew  that  Thompson  had  no  lawful  excuse  for  not  entering  into  the 
service.     That  argument  amounts  to  this  ;  that  a  person  cannot  aid  and  abet  without 
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knowing  all  the  ingredients  which  constitute  the  principal  offence.  I  have  great 
doubt  of  that.  If  a  person  aids,  abets,  counsels,  or  procures  the  commission  of  an  act 
which  is  unlawful,  I  think  that  he  ought  to  be  convicted  of  the  aiding,  abetting, 
counselling  and  procuring.  At  all  events,  supposing  it  necessary  to  establish  the 
guilt  of  an  accessory,  to  shew  that  he  knew  that  the  principal  had  no  lawful  excuse, 
the  [236]  proper  way  to  raise  the  question  is  to  say,  "  I  am  not  guilty,  for,  though 
I  told  the  principal  not  to  go  into  the  service,  I  did  not  know  that  he  had  no 
lawful  excuse."  Therefore,  supposing  the  objection  well  founded,  it  would  resolve 
itself  into  this— that  the  party  was  not  guilty  of  aiding,  abetting,  counselling  or  pro- 
curing. But  here  the  commitment  states  that  he  is  guilty ;  if  he  is  not,  because  he 
did  not  know  that  the  principal  had  no  lawful  excuse,  the  magistrate  ought  to  have 
acquitted  him.  Therefore,  I  think  that  it  was  not  necessary  to  say  that  Smith 
aided  and  abetted  Thompson  to  commit  the  offence.  Smith  knowing  that  Thompson 
had  no  lawful  excuse  for  absenting  himself  from  the  service.  As  to  whether  the 
words  "  so  as  aforesaid  "  mean  "  so  not  to  enter  as  aforesaid,"  it  is  not  necessary 
to  decide. 

Channell,  B.  The  substantial  question  is  whether  the  prisoner  is  entitled  to  be 
discharged.  Several  objections  have  been  raised,  and  I  am  of  opinion  that  all  of  them 
must  be  overruled.  With  respect  to  the  first  warrant,  it  is  unnecessary  to  say  any- 
thing, since  it  was  not  disputed  that  it  was  bad.  Then,  as  to  the  second  warrant,  it 
was  argued,  first,  that  it  could  not  be  looked  at  to  supply  the  defect  in  the  first  warrant, 
and  the  case  of  In  re  Elmy  and  Sawyer  (1  A.  &  E.  843)  was  cited.  But  that  case  is 
clearly  distinguishable,  because  there  the  first  warrant  was  withdrawn  from  the  gaoler's 
possession  and  another  warrant  substituted,  and  it  did  not  appear  by  whom.  Under 
those  circumstances  it  could  not  be  assumed  that  the  second  warrant  was  delivered 
to  the  gaoler  by  the  same  justices  who  had  withdrawn  the  first.  The  objection  fails 
in  this  case  because  the  return  states  that  the  second  warrant  was  delivered  by  the 
same  magistrate.  Then,  as  to  the  second  warrant  being  bad,  the  case  of  In  re  (?cs-[237]- 
wood  (2  E.  &  B.  952)  was  cited ;  but,  on  a  careful  examination  of  that  case,  I  think 
that  it  does  not  apply.  There  the  Court  had  to  consider  whether  the  offence  was  rightly 
laid  as  against  the  principal ;  and  there  was  wanting  some  circumstances  necessary 
to  constitute  the  offence  as  against  him.  Here  the  objection  is,  not  that  there  is  an 
incomplete  statement  of  an  offence  as  against  the  principal,  but  that  where  Smith 
is  charged  as  an  accessory  the  statement  is  deficient.  In  stating  the  offence  of  an 
accessory,  it  may  or  may  not  be  necessary  to  allege  a  knowledge  by  him  of  the 
circumstances  requisite  to  constitute  the  offence  as  against  the  principal ;  on  that 
point  I  give  no  opinion :  but  I  agree  with  my  brother  Martin  that,  if  it  is  necessary 
that  the  warrant  should  state  those  facts,  this  warrant  does  sufficiently  state  them. 
It  first  states  the  offence  of  Thompson,  the  principal ;  it  then  states  that  Smith 
"  unlawfully  did  aid,  abet,  counsel  and  procure  the  said  G.  Thompson  the  said  offence 
in  manner  and  form  aforesaid  to  commit."  I  am  disposed  to  think  that  if  the  warrant 
had  stopped  there  it  would  have  sufficiently  disclosed  a  complete  offence  as  against 
the  accessory  ;  but  then  it  goes  on, — "  that  is  to  say,  the  said  C.  Smith  did  then  and 
there,  &c.,  aid,  abet,  counsel  and  procure  the  said  G.  Thompson  so  as  aforesaid  not  to 
enter  &c.  his  service."  It  is  contended  that  those  words  refer  only  to  the  not  entering 
into  the  service ;  but  I  think  that  they  necessarily  refer  to  the  not  entering  in  manner 
and  form  aforesaid,  and  therefore  the  warrant  does  disclose  all  the  particulars  requisite 
to  constitute  the  offence  as  against  the  accessory.  It  was  further  contended  that  the 
warrant  was  bad,  because  to  "  aid,  abet,  counsel  and  procure "  were  distinct  offences, 
and  the  warrant  did  not  state  of  which  offence  the  prisoner  was  convicted.  I  do  not 
say  that  "  procuring  "  may  not  relate  to  something  different  [238]  from  "  aiding,"  but 
I  think  that  one  offence  may  be  properly  described  by  the  words  "  aid,  abet,  counsel 
and  procure ;"  there  may  be  an  offence  which  would  justify  the  use  of  all  those  words. 
With  respect  to  the  question  of  jurisdiction,  I  am  clearly  of  opinion  that  this  is  a  case 
in  which  the  affidavit  ought  not  to  be  used. 

Prisoner  remanded. 

LoBBAN  V.  Cook.  April  23,  1858.— The  35  Geo.  3,  c.  73,  s.  179,  empowers  the 
vestrymen  of  Marylebone  to  make  rates,  &c.,  upon  persons  who  shall  occupy, 
&c.,  any  laud,  &c.,  according  to  the  yearly  rent,  &c.,  to  be  entered  in  a  book  in 
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which  there  are  to  be  separate  columns,  one  for  the  arrears  and  another  for  the 
names  of  the  persons  charged.  By  s.  187,  where  houses  are  let  in  parts,  &c., 
the  lessor  or  lessee  shall  respectively  be  deemed  the  occupier,  and  liable  to 
the  payment  of  rates  according  to  such  proportion  of  the  yearly  rent.  By 
8.  188,  every  person  occupying  any  such  part  shall  be  liable  to  the  payment 
of  the  said  rates,  and  the  occupiers  who  shall  pay  such  rates  shall  deduct 
the  same  out  of  the  next  rent.  A  tenant  of  part  of  a  house  in  the  parish  of 
Marylebone,  having  paid  rates  which  had  been  made  on  the  occupier  of  another 
part  who  had  quitted  the  premises :  Held,  that  he  was  not  entitled  to  deduct 
them  as  against  a  landlord  whose  title  had  not  accrued  until  after  the  person  rated 
had  quitted  the  premises. — Semble,  that  by  the  Act  in  question,  in  the  case  of 
houses  let  in  apartments,  the  rate  must  be  made  either  on  the  landlord  in  respect 
of  his  entire  interest,  or  upon  each  tenant  in  respect  of  such  portion  of  the 
premises  as  he  occupies. 

[S.  C.  27  L.  J.  M.  C.  254 ;  6  W.  E.  498.] 

Debt  for  the  use  and  occupation  of  certain  cellars.  Pleas  (inter  alia) :  As  to 
121.  10s.  lOd.,  payment.  As  to  91.  9s.  7d.,  payment  after  action  brought.  AVhereupon 
issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  action  was  brought  to  recover  231.  for  one  year's  rent  of 
cellars  in  a  house  in  Berners  Street,  due  the  24th  of  June,  1857.  The  defendant  had 
occupied  the  cellars  at  the  rent  claimed  for  some  years.  In  September  1856,  the 
plaintiff'  had  taken  an  assignment  of  a  lease  of  the  whole  house,  subject  to  an  under 
lease  to  one  Ratford  of  the  upper  part  of  the  house,  which  was  occupied  as  a  separate 
tenement  at  the  rent  of  701.  a  year.  The  defendant  had  paid  and  claimed  to  deduct 
four  quarters'  rates  to  Midsummer  1856,  121.  10s.  lOd.,  and  three  quarters'  rates 
to  Lady  Day  1857,  91.  9s.  7d.  The  cellars  were  not  separately  rated,  and  the 
defendant's  name  [239]  did  not  appear  on  the  rate-book.  The  rates  in  question  had 
-been  assessed  on  Ratford  who  had  taken  possession  in  August  1855  and  occupied  till 
March  1856,  when  he  assigned  his  lease  to  Toleman.  In  May  Toleman  assigned  to 
Nutt,  who  quitted  in  August  1856.  One  Hicks  was  then  in  possession  till  February 
1857,  after  which  the  premises  remained  unoccupied  till  July  1857.  The  rates  being 
unpaid  on  the  17th  of  February,  the  collector  called  upon  the  defendant  to  pay  them. 
The  defendant  was  then  summoned  before  a  justice  of  the  peace,  and  an  order  was 
made  upon  him  for  payment  of  121.  10s.  lOd.  arreais  of  rates.  In  July  1857  the 
defendant  was  served  with  a  second  summons,  and  an  order  was  made  on  him  for  pay- 
ment of  91.  9s.  7d.,  further  rates.     The  rates  were  assessed  under  the  35  Geo.  3,  c.  73. 

Upon  these  facts  the  plaintiff's  counsel  objected  that  the  defendant  was  not  entitled 
to  avail  himself  of  the  payments  in  question,  on  the  ground  that,  by  the  1 79th  and 
187th  sections  of  the  35  Geo.  3,  c.  73,(a)  the  assessment  ought  to  [240]  have  been  on 

(a)  Sect.  179.  It  shall  be  lawful  for  the  vestrymen  to  make  rates  "upon  all  and 
any  person  or  persons  who  do  or  shall  inhabit,  hold,  use,  occupy,  possess  or  enjoy  any 
land,  ground,  house,  shop,  warehouse,  coach-house,  stables,  cellar,  vault,  building, 
tenement  or  other  hereditament  within  the  said  parish  or  limits  aforesaid  according  to 
the  said  yearly  rent  or  value  thereof ;  and  all  the  rates  to  be  made  and  assessed  by 
virtue  of  this  Act  shall  be  entered  in  one  book,  &c.,  in  which  book,  &c.,  there  shall 
be  separate  columns,  one  column  for  the  arrears,  &c.,  and  one  column  for  the  names  of 
the  several  persons  so  to  be  charged,  &c." 

Sect.  187.  "And  whereas  there  are  many  houses,  buildings,  tenements,  heredita- 
ments and  premises  within  the  limits  aforesaid  which  are  taken  on  leases  for  years  or 
otherwise,  and  by  the  lessees  or  tenants,  and  also  by  landlords  or  owners  thereof,  are 
let  out  in  parts  or  sepai-ate  apartments  to  under  tenants  and  other  houses  and  premises 
are  let  ready  furnished  ;  be  it  enacted  that  the  several  lessors,  lessees,  landlords, 
owners  or  proprietors  of  all  such  houses,  &c.,  so  let,  &c.,  in  parts  or  separate  apart- 
ments, &c.,  or  ready  furnished,  shall  respectively  be  deemed  and  taken  as  the  occupier 
thereof,  and  shall  be  liable  and  subject  to  the  payment  of  the  rates  or  assessments 
directed  by  this  Act  to  be  made,  raised,  levied  and  recovered  according  to  such  pro- 
portion of  the  yearly  rent  or  value  of  such  premises  as  aforesaid." 

Sect.    188.  "And    for    the   more   easy   recovery   of   such   rates   or  assessments 
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the  person  actually  occupying  the  premises :  that  there  ought  to  have  been  a  separate 
assessment  on  each  person  occupying  a  separate  tenement:  that  the  187th  section  of 
the  Act  in  questiom  did  not  give  the  defendant  the  right  to  deduct  the  whole  of  the 
rates  so  paid  by  him :  that  the  defendant  was  only  liable  to  rates  in  respect  to  the 
cellar,  and  that  Ratford  was  liable  for  the  rates  for  the  upper  part  of  the  house  ;  and 
lastly,  that  121.  10s.  lOd.  had  become  due  before  the  plaintiffs  title  accrued.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him :  the  pleadings  to  be  amended  if  necessary. 
S.  Temple  having  obtained  a  rule  nisi  accordingly, 

W.  S.  Cross  and  Bell  now  shewed  cause.  The  defendant  has  no  right  to  deduct 
the  rates  in  question  from  his  rent.  First,  the  sum  of  121.  10s.  lOd.  was  paid  in 
respect  of  rates  which  had  become  due  before  the  plaintiff  had  any  interest  in  the 
premises.  Secondly,  the  rates  are  bad,  because  one  [241]  rate  was  assessed  on  the 
whole  premises,  and  not  separate  rates  on  the  separate  occupiers.  The  effect  of  the 
35  Geo.  3,  c.  73,  s.  187,  is,  that  where  houses  are  let  out  in  parts  the  lessors  or  lessees 
are  to  be  deemed  occupiers,  and  liable  to  the  payment  of  rates  according  to  the 
interest  of  each.  [Bramwell,  B.  Where  the  actual  occupiers  of  separate  apartments 
are  not  assessed,  each  for  what  he  occupies,  the  vestrymen  may  assess  some  landlord 
in  respect  of  the  entirety  of  his  interest — for  that  which  is  occupied  by  his  tenants 
and  no  more.]  The  179th  section  clearly  shews  that  the  rate  is  to  be  a  charge  upon 
the  person  and  not  upon  the  premises.  It  is  essential  that  the  name  of  the  party  to 
be  charged  should  appear  in  the  rate-book.  If  the  name  of  the  person  made  liable  to 
rates  is  not  put  upon  the  rate-book,  how  can  he  appeal?  The  defendant  does  not 
shew  that  the  plaintiff  was  liable  to  be  charged  with  the  rates. 

S.  Temple,  in  support  of  the  rule.  The  defendant's  contention  is,  that  where 
premises  are  let  in  parts,  if  any  one  occupier  is  rated  any  person  in  the  house  may  be 
called  upon  to  pay  the  rate,  and  he  must  then  resort  to  his  remedy  against  the  persons 
really  liable.  There  is  often  a  difficulty  in  ascertaining  who  is  the  real  owner ;  and  if 
the  Court  were  to  hold  that,  in  cases  where  a  house  is  held  in  separate  apartments, 
the  vestrymen  cannot  make  a  rate  unless  they  can  ascertain  who  are  the  occupiers  and 
what  each  holds,  there  will  be  great  difficulty  in  rating  such  property.  The  187th 
section  only  says  that  the  owner  shall  pay,  not  that  he  shall  be  rated  as  occupier. 
[Pollock,  C.  B.  The  188th  section  provides  for  the  reimbursement  of  the  tenant.  It 
supposes  that  the  tenant  may  be  compelled  to  pay  something  for  which  he  is  not 
chargeable.]  The  defendant  contends  that  the  officers  who  make  the  rates  may  rate 
the  landlord  if  he  is  known.  If  he  is  not  known,  they  may  rate  [242]  any  one  of  the 
persons  occupying  any  of  the  several  apartments,  and  may  call  on  any  person  occupy- 
ing any  of  the  apartments,  whether  in  the  rate-book  or  not,  to  pay.  [Martin,  B.  If 
the  rate  is  made  on  the  owner,  it  would  appear  that  the  officer  may  go  upon  the 
premises  and  insist  on  payment  from  any  occupier.]  He  referred  to  Peppercorn  v. 
Hofman  (9  M.  &  W.  618). " 

Pollock,  C.  B.  We  are  of  opinion  that  this  rule  must  be  discharged.  My 
brothers  all  think  that  the  construction  of  the  statute  is  not  doubtful,  and  if  a  practice 
has  prevailed  which  is  contrary  to  its  provisions  it  is  illegal  and  ought  to  be  corrected. 
I  think  I  was  right  at  the  trial.  The  title  of  the  plaintiff  to  his  rent  is  clear.  The 
defendant  seeks  to  cut  down  the  claim  by  establishing  his  right  to  avail  himself  of  the 
sums  paid  by  him  for  rates ;  but  he  has  not  succeeded  in  satisfying  us  of  his  right  to 
do  so.     His  proposition  is  clear  and  intelligible,  viz.,  that  in  the  case  of  houses  occupied 

respectively,  be  it  further  enacted  that  each  and  every  person  so  renting  or  occupying 
any  such  part  or  separate  apartment  as  aforesaid  shall  be  liable  and  compellable  to  the 
payment  of  the  said  rates  or  assessments  and  all  arrears  due  thereon,  to  be  recovered 
in  manner  hereinafter  directed,  and  the  respective  occupiers  who  shall  pay  such  rates 
or  assessments,  or  any  arrears  due  thereon,  or  from  whom  the  same  shall  be  recovered 
in  pursuance  of  this  Act,  shall  and  may  deduct  the  same  from  and  out  of  the  next 
rent,  or  any  other  rent  due  and  payable  from  him,  her  or  them  to  such  respective 
lessor  or  landlord,  owner  or  proprietor,  and  the  receipt  for  such  payment  shall  be  a 
sufficient  discharge  for  all  and  every  such  tenant  or  tenants,  occupier  or  occupiers,  to 
his,  her  or  their  landlord,  for  so  much  money  as  he,  she  or  they  shall  pay,  or  shall  be 
levied  and  i-ecovered  on  the  goods  and  chattels  of  him,  her  or  them  respectively,  by 
virtue  of  this  Act." 
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in  separate  apartments  the  parish  officers  are  entitled  to  rate  any  person  occupying  an 
apartment  in  respect  of  the  entire  premises ;  that  they  may  then  go  upon  the  premises 
and  distrain  upon  any  occupier  whether  his  name  is  on  the  rate-book  or  not,  and  that 
such  occupier  may  then  deduct  the  amount  from  the  next  rent.  But  the  clauses  of 
the  Act  do  not  bear  that  out.  Here  a  former  occupier,  not  the  present  landlord  nor 
any  person  actually  occupying,  was  rated.  The  present  landlord  is  not  liable  to  a  rate 
not  assessed  on  himself  or  any  tenant  of  his. 

Martin,  B.,  Bramwell,  B.,  and  Channell,  B,,  concurred. 

Rule  discharged. 

[243]  Hawkes  v.  Cottrell.  May  7,  1858. — Plaintiff,  a  solicitor,  employed  by  the 
defendant  a  prochein  ami  in  a  suit  in  Chancery,  sent  in  his  bill  before  the  termina- 
tion of  the  suit.  The  defendant  contended  that  he  was  not  responsible.  The 
solicitor  then  wrote  offering  to  go  on  if  a  certain  sum  was  paid  him,  and  if  the 
defendant  would  admit  that  he  was  personally  responsible.  The  defendant  not 
consenting  to  this : — Held,  that  the  solicitor  was  entitled  to  sue  for  his  costs 
without  waiting  for  the  termination  of  the  suit. — Per  Martin,  B.,  and  Channell,  B. — 
The  rule,  that  a  solicitor  cannot  sue  for  his  costs  till  the  termination  of  the  suit 
in  which  he  is  employed,  is  subject  to  an  exception  where  the  client  comes  forward 
and  disclaims  his  liability. 

[S.  C.  27  L.  J.  Ex.  369.] 

Assumpsit  on  an  attorney's  bill.     Plea :  Never  indebted. 

At  the  trial,  before  Watson,  B.,  at  the  Middlesex  sittings  in  this  terra,  it  was 
proved  that  the  defendant,  in  Hilary  Term,  1854,  as  next  friend  for  some  infants,  had 
given  an  authority  to  the  plaintiff  to  institute  a  suit  in  Chancery  praying  that  the 
trusts  of  a  certain  settlement  might  be  carried  into  execution.  The  suit  was  for  the 
benefit  of  the  trustees  of  the  settlement,  of  whom  the  defendant's  brother  was  one. 
The  defendant  had  never  actually  interfered,  except  by  signing  the  retainer,  and  con- 
tended that,  being  only  nominally  a  party,  the  plaintiff  was  not  to  look  to  him  for 
payment.  It  appeared  further,  that  in  August,  1854,  an  order  was  made  in  the  suit 
that  the  trusts  should  be  carried  into  execution  ;  and  in  March,  1855,  it  was  referred 
to  the  taxing  Master  to  tax  all  parties  their  costs,  and  directions  were  given  as  to  the 
mode  in  which  the  income  was  to  be  disposed  of  until  the  further  order  of  the  Court. 
The  plaintiff  took  no  other  steps  in  the  suit,  and  made  no  application  to  the  Court  for 
the  payment  of  his  costs  out  of  the  estate,  but  in  November,  1857,  he  sent  in  his  bill 
of  costs  to  the  defendant,  and  subsequently  wrote  several  letters  applying  for  payment. 
On  the  14th  of  January,  1857,  the  plaintiff's  agent  wrote  to  the  defendant's  brother, 
who  was  acting  for  him,  as  follows  : — "  Mr.  Hawkes  is  quite  willing  to  prosecute  this 
suit  on  being  paid  costs  out  of  pocket,  and  upon  the  clear  understanding  that  both  the 
plaintiff  and  yourself  consider  it  right  that  this  suit  should  be  proceeded  with,  and 
that  the  plaintiff  is  fully  aware  that  he  is  personally  [244]  responsible  for  all  the 
costs,  &c."  On  the  22nd  he  wrote :— "If  you  will  let  Mr.  Hawkes  have  801.  or  1001., 
he  will  proceed  with  the  suit  at  once."  After  some  further  correspondence,  the 
defendant's  brother  wrote: — "Why  will  not  Mr.  Hawkes  prosecute  the  suit,  and  get 
his  costs  in  the  usual  way  ?  .  .  .  I  will  provide  funds,  so  far  as  monies  out  of  pocket 
are  concerned,  which  may  hereafter  be  required." 

The  defendant's  counsel  contended  that  the  plaintiff"  was  not  entitled  to  recover,  on 
the  ground  that  the  suit  was  not  at  an  end.  The  learned  Judge  asked  the  jury 
whether  they  thought  the  plaintiff's  demand  of  801.  or  1001.  to  go  on,  was  reasonable; 
and,  the  jury  having  found  in  the  affirmative,  he  directed  a  verdict  for  the  plaintiff. 

Mellor  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  The  learned 
Judge  should  have  told  the  jury  that  the  plaintiff  was  bound  to  wait  till  the  suit  was 
at  an  end  before  commencing  his  action.  [Martin,  B.  Must  an  attorney,  retained  in 
a  Chancery  suit  which  may  last  many  years,  wait  till  it  is  finally  wound  up  before  he 
can  recover  his  charges  1  Is  it  not  rather  a  question  of  fact  what  is  the  understanding 
of  the  parties?]  In  Stokes  v.  Trumper  (2  K.  &  J.  232),  Page  Wood,  V.  C,  referring  to 
Whitehead  v.  Lord  (7  Exch.  691),  said,  that  "a  solicitor  cannot  bring  his  action  for  a 
bill  of  costs  till  the  whole  of  the  business  is  done,  except  in  a  case  where  there  has 
been  a  stipulation  that,  until  the  client  furnishes  him  with  money,  he  carmot  go  on 
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with  his  case."  [Channel!,  B.  The  word  "stipulation"  means  "notice."]  It  was  not 
enough  to  give  notice  after  the  delivery  of  the  bill.  [Martin,  B.  The  defendant 
contended  that  he  was  not  liable.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  learned  [245]  Judge  was  right, 
and  that  the  plaintiff  was  entitled  to  recover.     There  will  therefore  be  no  rule. 

Martin,  B.  It  would  be  extraordinary  if  a  solicitor  were  bound  to  go  on  with  an 
expensive  suit  for  a  client  who  denies  his  liability.  I  think  therefore  that  the  rule 
referred  to  is  subject  to  another  exception,  viz.,  that  in  case  the  liability  be  denied  the 
solicitor  may  sue  his  client  before  he  has  carried  the  suit  to  its  termination ;  and, 
however  reasonable  the  rule  is  in  ordinary  cases,  I  think  it  should  not  be  applied 
where  a  solicitor  is  employed  in  a  case  which  may  go  on  for  years  in  the  Court  of 
Chancery. 

Bramwell,  B.  To  the  rule  that  a  solicitor  cannot  bring  his  action  before  the 
work  upon  which  he  is  employed  is  complete,  an  exception  has  very  properly  been 
introduced,  viz.,  that  if  the  solicitor  asks  for  funds  which  are  not  supplied  to  him,  he 
may  put  an  end  to  the  retainer  and  sue.     The  plaintiff  did  so  in  the  present  case. 

Channell,  B.  The  objection  to  the  plaintiff's  right  to  recover  assumes  two 
points,  first,  that  the  defendant  is  liable ;  secondly,  that  a  suit  is  pending.  If  a 
solicitor  conducts  a  suit  to  a  certain  point  and  then  withdraws  from  it,  he  is  not 
necessarily  entitled  to  sue.  If  he  wants  money,  he  must  ask  for  funds  to  carry  on 
the  suit,  and  if  they  are  improperly  withheld  he  may  then  sue  for  his  bill.  But  when 
the  client  comes  forward  and  says  that  he  is  not  liable,  that  is  a  revocation  of  the 
solicitor's  authority.  The  client  in  effect  says  :  "  the  suit  must  no  longer  be  can-ied 
on  as  my  suit — you  are  not  my  solicitor."  If  that  were  not  so,  I  should  not  be  quite 
satisfied  that  the  suit  was  at  an  end.  But  the  defendant  says:  "as  regards  future 
proceedings  the  suit  is  at  an  end." 

Rule  refused. 

[246]  Malpass  v.  Mudd.  May  5,  1858. — Twelve  months  after  issue  joined  in  an 
action,  a  Judge  made  an  order  that  the  plaintiff's  attorney  should  "  declare  in 
writing  to  the  defendant's  the  plaintiff's  occupation,  &c.,  and  that  after  five  days 
ail  further  proceedings  should  be  stayed  until  such  delivery."  The  order  having 
been  duly  served  and  disobeyed :  Held,  that  the  order  was  not  within  the 
7th  section  of  the  Common  Law  Procedure  Act,  1852,  and  that  an  attachment 
would  not  lie  against  the  attorney  for  such  disobedience. 

[S.  C.  27  L.  J.  Ex.  367.] 

Joyce  had  obtained  a  rule  calling  on  the  plaintiff's  attorney  to  shew  cause  why, 
unless  a  non  pros  was  entered  and  the  defendant's  costs  in  the  cause  and  of  the 
application  were  paid  by  the  plaintiff  or  his  attorney,  an  attachment  should  not  issue 
against  the  plaintiff's  attorney  for  contempt  in  not  declaring  to  the  defendant's 
attortiey  the  profession,  occupation  or  quality  and  place  of  abode  of  the  plaintiff, 
pursuant  to  an  order  of  Wightman,  J.,  dated  the  29th  of  July,  1857. 

The  order  was  as  follows  : — "  Upon  hearing  the  attorneys  or  agents  on  both  sides, 
I  do  order  that  the  plaintiffs  attorney  do  forthwith  declare  in  writing  to  the  defen- 
dant's attorney  or  agent  the  profession  or  occupation  or  quality  and  place  of  abode  of 
the  plaintiff  in  this  action,  and  that  after  five  days  all  further  proceedings  be  stayed 
until  such  delivery." 

The  order  was  duly  served  on  the  plaintiffs  attorney,  but  was  not  obeyed.  The 
affidavits  on  the  part  of  the  plaintiff's  attorney  shewed  that  the  cause  was  at  issue  on 
the  7th  of  July,  1856,  and  that  notice  of  trial  was  given  for  the  then  next  assizes  on 
the  15th  of  July,  1857. 

Keane  now  shewed  cause.  First,  as  this  is  a  penal  proceeding,  the  affidavits  should 
shew  that  all  the  preliminary  steps  have  been  taken  in  order  to  induce  the  Court  to 
make  an  order  for  an  attachment.  But  it  does  not  appear  that  a  demand  in  writing 
was  made  calling  on  the  plaintiffs  attorney  to  declare  whether  the  writ  was  issued 
with  his  privity,  as  required  by  the  7th  section  of  the  Common  Law  Procedure  [247] 
Act,  1852.  [Martin,  B.  We  must  assume  that  the  order  of  the  learned  Judge  was 
correctly  made.]  The  order  may  have  been  made  at  common  law :  Tidd's  Practice, 
534,  9th  edit.     And  it  must  be  presumed  to  have  been  so  made ;  first,  because  there 
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was  no  demand  whether  the  writ  was  issued  by  or  with  the  privity  of  the  plaintiff's 
attorney,  which  is  the  foundation  of  the  statutoiy  authority ;  secondly,  because  the 
order  is  not  co-extensive  with  that  prescribed  by  the  statute,  but  provides  a  remedy 
by  stay  of  proceedings  in  case  of  disobedience.  Therefore,  in  order  to  bring  the 
plaintiff's  attorney  into  contempt,  the  defendant  cannot  proceed  under  the  7th  section, 
but  should  have  made  the  order  a  rule  of  Court,  and  served  the  rule  in  the  usual 
way.(a)  [Channell,  B.  The  Judge's  order  may  be  good  in  part,  and  bad  in  part] 
This  order  was  made  in  July,  1857,  a  year  after  the  cause  had  been  at  issue. 
Martin,  B.]  The  order  contemplated  by  the  statute  appears  to  be  one  to  be  made  on 
an  application  at  an  early  stage  of  the  suit.] 

Joyce,  in  support  of  the  rule.  This  order  is  within  the  statute.  Nothing  is  said 
about  the  time  at  which  the  demand  is  to  be  made.  [Martin,  B.  The  form  of  order 
under  this  section  given  in  Chitty's  Forms  (7th  ed.  p.  70)  expresses  that  the 
particulars  are  to  be  given  by  the  attorney  "  within  days,  on  pain  of  being 

guilty  of  a  contempt  of  Court."]  It  is  not  necessary  to  give  notice  to  the  attorney 
that  he  will  be  brought  into  contempt.  He  referred  also  to  Smith  v.  Bond  (13  M. 
&  W.  594). 

Martin,  B.  We  are  all  of  opinion  that  this  case  is  not  [248]  within  the  statute. 
The  proper  order  is  that  given  in  Chitty's  Forms.  But  to  found  an  attachment  it 
should  be  stated  or  suggested  that  a  demand  in  writing  had  been  made  upon  the 
attorney,  so  as  to  bring  the  case  strictly  within  the  enactment  of  the  7th  section  of 
the  Common  Law  Procedure  Act,  1854.  The  rule  must  be  discharged,  without  costs, 
partly  because  the  defendant  has  disobeyed  the  Judge's  order,  and  partly  because  the 
plaintiff  has  been  misled. 

Bramwell,  B.  I  do  not  say  that  a  Judge  could  not  make  an  order  on  the 
plaintiff''s  attorney  for  the  particulars  of  the  plaintiff''s  occupation,  without  the 
preliminary  application  mentioned  in  the  7th  section.  But  such  an  order  would  not 
be  within  the  statute.  The  present  order  does  not  name  a  time  within  which  the 
plaintiff"'s  attorney  must  give  the  particulars  required,  but  simply  commands  him  to 
do  so,  and  provides  a  penalty  for  not  doing  it.  I  doubt  if  an  attachment  ought  to  be 
granted  against  the  attorney  for  disobeying  an  order  of  this  kind.  It  seems  to  me 
that  the  penalty  is  that  pointed  out  by  the  order,  viz.,  a  stay  of  proceedings. 

Channell,  B.,  concurred. 

liule  discharged,  without  costs. 

[249]  The  New  Brunswick  and  Canada  Eailway  and  Land  Company 
(Limited)  v.  Boore.  April  24,  1858.— Under  "The  Joint  Stock  Companies  Act, 
1856,"  a  printed  copy  of  the  memorandum  of  association  or  articles  of  association 
may  be  signed  by  a  subscriber  before  the  original  is  signed  or  registered  in 
pursuance  of  the  3rd  section  of  that  Act ;  and  such  signature  of  the  subscriber 
.  is  an  authority  for  placing  his  name  on  the  register  of  shareholders.  Therefore 
where  a  defendant,  having  applied  for  shares  in  a  proposed  Company  and  paid 
the  deposit,  signed  a  printed  form  of  memorandum  of  association,  and  by  the 
articles  of  association  agreed  to  accept  certain  shares  allotted  to  him  ;  and  some 
weeks  afterwards  the  original  memorandum  of  association  and  articles  of  association 
were  signed  and  registered,  and  the  defendant's  name  was  placed  on  the  register 
of  shareholders.  Held,  that  the  defendant  was  a  shareholder  in  the  Company 
and  liable  for  calls. 

The  declaration  stated  that  the  defendant  was  indebted  to  the  plaintiffs  in  601.  for 
two  calls  of  21.  per  share,  in  respect  of  fifteen  shares  in  the  said  Company,  whereof  at 
the  times  of  making  the  calls  the  defendant  was  and  still  is  the  holder,  &c. 

Pleas.  First:  that  the  defendant  was  not  and  is  not  the  holder  alleged.  Secondly: 
that  the  defendant  is  not  a  subscriber  to  the  memorandum  of  association  of  the  plaintiffs' 
Company,  delivered  to  the  registrar  pursuant  to  the  Act  in  that  case  made  and  provided, 
and  that  his  name  was  entered  by  the  plaintiffs  in  the  register  of  shareholders  of  their 
said  Company  by  the  fraud,  covin,  misrepresentation  and  concealment  of  them  and 
others  in  collusion  with  them.     Issues  thereon. 

(a)  It  was  stated  that  the  Master  bad  refused  to  allow  the  order  to  be  made  a  rule 
of  Court. 
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At  the  trial  before  Watson,  B.,  at  the  Middlesex  sittings  in  the  present  term,  the 
following  facts  appeared  : — In  June  1856,  a  prospectus  was  issued  for  the  formation  of 
a  Joint  Stock  Company,  with  limited  liability,  to  be  called  "  The  New  Brunswick  and 
Canada  Railway  and  Land  Company."  On  the  19th  July,  1856,  the  defendant  paid 
into  the  bankers  of  the  proposed  Company  501.  to  a  joint  account  of  the  persons 
named  in  the  prospectus  as  directors ;  and  on  the  same  day  filled  up  and  sent  to 
the  office  of  the  proposed  Company  the  following  printed  form  of  application  for 
shares : — 

[250]  "To  the  Directors  of  the  New  Brunswick  and  Canada 
Railway  and  Land  Company. 

"Gentlemen, — Having  paid  into  the  bankers  of  the  proposed  Company  the  sum  of 
501.,  I  request  you  will  allot  me  25  Shares  of  Class  A.  in  the  said  undertaking ;  and  I 
undertake  to  pay  the  future  calls  should  the  Company  be  proceeded  with. 

"W.  C.  BOORE." 

On  the  29th  July  the  above  application  was  answered  by  letter  from  the  secretary 
stating  that  the  directors  had  allotted  the  defendant  10  A.  and  15  B.  shares. 

On  the  14th  August  the  defendant  received  from  the  secretary  the  following  letter, 
in  which  was  enclosed  a  printed  form  of  a  memorandum  of  association  and  articles  of 
association  : — 

"  The  New  Brunswick  and  Canada  Railway  and  Land  Company  (Limited). 

"  26  Parliament  Street,  Westminster, 
"14th  August,  1856. 

"  Sir, — I  beg  to  enclose  you,  in  accordance  with  the  New  Joint  Stock  Companies 
Act,  passed  last  session,  a  Memorandum  and  Articles  of  Association  for  your  signature, 
which  must  be  given  on  the  first  as  well  as  on  the  last  page. 

"  The  signature  of  this  document  limits  your  liability  to  the  shares  you  have  taken, 
and  will  obviate  the  necessity  of  your  signing  any  deed  of  settlement ;  and  upon  my 
receiving  it  with  your  signature  and  allotment  letter,  I  will  immediately  enclose  you  a 
scrip  certificate  for  your  shares. — I  am,  Sir,  &e. 

"J.  W.  Byrne,  Secretary. 

"  Please  enclose  bankers'  receipt." 

[251]  On  the  16th  August  the  defendant  signed  his  name  on  the  first  and  last 
page  of  the  printed  form  of  memorandum  of  association  and  articles  of  association, 
and  returned  it,  together  with  his  letter  of  allotment  and  bankers'  receipt,  to  the 
secretary. 

The  memorandum  of  association,  which  was  printed  on  the  first  page,  was  in  the 
form  marked  A.  in  "The  Joint  Stock  Companies  Act,  1856,"  but  without  date.  After 
stating  the  name  of  the  Company  and  the  other  particulars,  according  to  the  form  in 
the  Act,  it  concluded  thus :  We,  the  several  persons  whose  names  are  subscribed,  are 
desirous  of  being  formed  into  a  Company  in  pursuance  of  this  memorandum  of  associa- 
tion, and  we  respectively  agree  to  take  the  number  of  shares  in  the  capital  of  the 
Company  set  opposite  our  respective  names. 


Name  and  Address  of  Subscriber. 


William  Charles  Boore, 

Bank  of  London. 


Witness  to  the  above  Signature, 

C.  J.  H.  Allbn. 


Number  of  Shares  taken  by  Subscriber. 


10  A.  and  15  B. 
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The  articles  of  association,  which  were  printed  on  the  second,  third  and  last  pages, 
were  headed  "Articles  of  Association  of  the  New  Brunswick  and  Canada  Kailway 
and  Land  Company,  Limited  ; "  and  had  a  memorandum  at  the  foot  without  date  in 
the  following  form,  which  was  filled  up  in  the  defendant's  handwriting,  but  not  signed 
by  him  : — 

"  Form  of  Memorandum  consenting  to  be  a  Shareholder. 

"I,  William  Charles  Boore,  of  the  Bank  of  London,  hereby  accept  twenty-five 
shares  in  the  New  Brunswick  [252]  and  Canada  Railway  and  Land  Company,  Limited, 
established  under  a  Memorandum  of  Association  and  Articles  of  Association  duly 
registered ;  and  I  consent  to  be  registered  as  such  shareholder  accordingly  in  the 
register  of  shareholders  of  the  Company. 

"  Signature  of  in  the  county  of 

"  "Witness 
"  Name  and  address  of  witness. 

"C.J.  H.  Allen." 

On  the  receipt  of  the  printed  memorandum  and  articles  of  association  so  signed  by 
the  defendant,  the  secretary  sent  to  him  the  scrip  certificates  for  the  shares  allotted  to 
him,  the  receipt  of  which  he  acknowledged  by  letter  of  the  20th  August.  On  the 
25th  September  a  memorandum  of  association  and  articles  of  association,  signed  by 
seven  persons  and  duly  stamped,  were  delivered  to  the  registrar  of  Joint  Stock 
Companies,  who  thereupon  granted  a  certificate  of  incorporation.  The  defendant's 
name  was  on  the  register  of  shareholders,  but  he  had  done  no  act  since  the  registration 
of  the  Company  testifying  his  acceptance  of  the  shares. 

It  was  objected,  on  behalf  of  the  defendant,  that  under  these  circumstances  he  was 
not  a  shareholder  in  the  Company.  The  learned  Judge  overruled  the  objection,  and  a 
verdict  was  found  for  the  plaintiffs. 

Hoggins  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  The  defendant 
is  not  a  shareholder  in  the  Company.  By  the  19  &  20  Vict.  c.  47,  s.  3,  "  seven  or  more 
persons  associated  for  any  lawful  purpose,  may,  by  subscribing  their  names  to  a  memo- 
randum of  association,  and  otherwise  complying  with  the  requisitions  of  that  Act  in 
respect  of  registration,  form  themselves  into  an  incor-[253]-porated  Company,  with  or 
without  limited  liability."  By  section  7  "  the  memorandum  of  association  shall  be  in 
the  form  marked  A.  in  the  schedule  thereto."  By  section  9,  "  the  memorandum  of 
association  may  be  accompanied  by  or  have  annexed  thereto  or  indorsed  thereon 
articles  of  association,  signed  by  the  subscribers  to  the  memorandum  of  association, 
and  prescribing  regulations  for  the  Company,"  &c.  By  section  10,  "the  articles  of 
association  shall  be  in  the  form  marked  C.  in  the  schedule  thereto,"  &c.  "  They  shall, 
when  registered,  bind  the  Company  and  the  shareholders  therein  to  the  same  extent 
as  if  each  shareholder  had  subscribed  his  name  and  affixed  his  seal  thereto,"  &c.  By 
section  11,  "any  person  signing  a  printed  copy  of  the  memorandum  of  association  or 
articles  of  association  shall  be  deemed  to  have  signed  such  memorandum  and  articles 
respectively."  In  the  first  place,  a  memorandum  of  association  signed  by  seven  persons 
must  be  registered  ;  and  a  printed  copy  cannot  be  issued  until  after  such  registration. 
At  the  time  the  defendant  signed  the  printed  form  of  memorandum  of  association  there 
was  no  Company.  He  did  not  sign  a  printed  copy  within  the  meaning  of  the  statute, 
for  the  original  was  not  then  in  existence.  The  1 1th  section  does  not  apply  to  ordinary 
subscribers,  but  to  the  seven  or  more  persons  who  are  projectors  of  the  Company,  and 
it  enables  them  to  sign  so  many  separate  printed  copies  of  the  memorandum,  but  all 
such  copies  must  be  presented  to  the  registrar  at  the  same  time.  Here  the  document 
which  the  defendant  signed  was  not  presented  to  the  registrar  together  with  the 
memorandum  which  was  registered.  The  defendant  has  done  no  act  since  the 
registration  amounting  to  an  acceptance  of  the  shares. 

Martin,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  The  19  &  20  Vict, 
c.  47,  prescribes  two  documents  as  the  foundation  of  joint  stock  companies,  viz.,  a 
memo-[254]-randum  of  association  and  articles  of  association.  Generally  speaking, 
the  memorandum  of  association  is  sufficient ;  and  the  Company  need  not  have  articles 
of  association,  provided  they  do  not  entirely  adopt  the  Act.  The  form  of  the  memo- 
randum of  association  is  given  in  schedule  A.  of  the  Act,  and  that  form  has  been 
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pursued  in  this  case.  The  8th  section  provides  that  "  every  subscriber  of  the  memo- 
randum of  association  shall  take  one  share  at  least  in  the  Company  :  The  number  of 
shares  taken  by  each  subscriber  shall  be  set  opposite  his  name  in  such  memorandum 
of  association,  and,  upon  the  incorporation  of  the  Company,  he  shall  be  entered  on 
the  register  of  shareholders  as  a  shareholder  to  the  extent  of  the  shares  he  has  taken." 
Here  the  memorandum  of  association,  which  is  printed  on  the  first  page,  and  the 
articles  of  association,  which  are  printed  on  the  second,  third  and  last  pages,  but  not 
signed  by  the  defendant,  are  in  conformity  with  the  9th  section  of  the  Act.  The  11th 
section  provides  that  "  the  memorandum  of  association  and  the  articles  of  association 
shall  respectively  bear  the  same  stamps  as  if  they  were  deeds."  Then  comes  this 
provision  :  "  Any  person  signing  a  printed  copy  of  the  memorandum  of  association  or 
articles  of  association  shall  be  deemed  to  have  signed  such  memorandum  and  articles 
respectively,  and,  where  the  proper  stamp  has  been  duly  fixed  on  such  memorandum 
of  association  or  articles  of  association,  it  shall  not  be  necessary  to  stamp  any  printed 
copy  so  signed."  It  seems  to  me  therefore,  that  if  seven  or  more  persons  propose  to 
form  themselves  into  a  joint  stock  company  in  conformity  with  this  Act,  all  they  have 
to  do  is  to  provide  a  memorandum  of  association,  either  with  or  without  articles  of 
association,  and  have  it  properly  stamped,  and  send  copies  to  the  parties  applying  for 
shares,  and  then,  by  the  11th  section,  every  person  who  signs  a  copy  professes  himself 
willing  to  become  a  member  of  the  Company ;  consequently,  if  there  are  [255]  five 
hundred  subscribers,  they  might  sign  their  names  to  five  hundred  different  copies. 
Then  comes  the  13th  section,  which  provides  for  the  incorporation  of  the  Company; 
but,  in  order  to  obtain  that,  seven  or  more  persons  must  subscribe  their  names  to  the 
memorandum  of  association,  and  otherwise  comply  with  the  requisitions  of  the  Act 
in  respect  of  registration.  It  is  immaterial  when  that  is  done ;  and  there  is  no 
provision  in  the  Act  which  requires  that  the  names  of  the  seven  persons  shall  be 
communicated  to  the  subscribers  who  sign  copies  of  the  memorandum ;  though,  no 
doubt,  the  memorandum  must  be  the  same  in  terms  as  the  document  which  the 
subscribers  sign,  or  they  are  not  bound  by  it.  The  object  of  the  enactment  was  to 
prevent  the  trouble  of  sending  round  the  original  memorandum  to  all  the  subscribers, 
who  might  perhaps  reside  at  a  great  distance  from  each  other;  and  though,  for  the 
purpose  of  obtaining  registration,  seven  persons  at  least  must  subscribe,  it  is  not 
necessary  that  they  should  all  sign  the  same  memorandum,  but  each  subscriber  may 
sign  a  printed  copy,  and,  if  one  bears  the  proper  stamp,  the  Company  may  be 
registered.  Here,  seven  persons  signed  a  memorandum  of  association  duly  stamped, 
and  it  was  taken  to  the  registrar  of  joint  stock  companies,  who  registered  it,  and  gave 
a  certificate  of  incorporation,  and  thereupon  the  Company  became  incorporated. 
Therefore,  all  the  requisites  of  the  Act  have  been  complied  with.  Then,  by  the  •26th 
section,  "the  register  of  shareholders  shall  be  evidence  of  any  matters  by  the  Act 
directed  or  authorized  to  be  inserted  therein,"  that  is,  unless  the  contrary  be  shewn. 
Here,  not  only  was  the  contrary  not  shewn,  but  it  appeared  that  the  Act  had  been 
strictly  complied  with. 

Channell,  B.  I  am  of  the  same  opinion.  I  confess  that  during  a  part  of  the 
argument  I  was  not  free  from  [256]  some  doubt,  but  I  now  agree  that  there  ought 
to  be  no  rule.  The  first  question  is,  whether  this  Company  was  formed  at  all.  Now 
it  is  clear  that  a  Company  was  projected,  called  "The  New  Brunswick  and  Canada 
liailway  and  Land  Company,"  and  that  a  memorandum  of  association  was  signed  by 
seven  persons  and  duly  registered  as  required  by  the  Act.  I  guard  myself  against 
any  expression  of  opinion  as  to  whether,  if  six  persons  only  had  signed  the  memo- 
randum of  association,  and  the  defendant's  signature  was  necessary  to  complete  the 
seventh,  it  would  have  been  sufficient  under  the  3rd  section  of  the  Act  for  the  defen- 
dant to  have  signed  a  printed  copy  of  the  memorandum ;  though  I  concur  in  the  view 
of  my  brother  Martin  as  to  the  11th  section.  The  point  however  does  not  arise  here, 
because  the  memorandum  of  association  and  articles  of  association  were  signed  by 
seven  persons,  and  were  duly  registered  as  required  by  the  Act.  Then,  this  Company 
having  been  formed,  the  next  question  is,  whether  there  was  any  evidence  that  the 
defendant  was  a  shareholder  in  it.  The  26th  section  makes  the  register  of  share- 
holders prima  facie  evidence  of  the  matters  therein  contained.  The  defendant's  name 
is  found  on  the  register  of  shareholders.  Then,  how  does  he  seek  to  displace  it? 
Leaving  the  printed  copy  of  the  memorandum  out  of  the  question,  we  find  his  name 
on  the  register  of  the  Company.     Then  the  printed  copy  of  the  memorandum  is  pro- 
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duced  with  his  signature  to  it.  That,  so  far  from  displacing  the  prima  facie  evidence, 
confirms  it.  My  only  doubt  was  whether  a  memorandum  which  did  not  contain  the 
names  of  all  the  subscribers  could,  under  the  11th  section,  be  used  for  any  purpose, 
but  I  am  clearly  of  opinion  that  it  is  evidence  to  shew  that  the  person  who  signed  it 
is  a  shareholder. 

Watson,  B.  I  retain  the  opinion  which  I  expressed  at  the  trial,  viz.,  that  this 
Company  was  a  corporation  under  [257]  "The  Joint  Stock  Companies  Act,  1856;" 
that  by  the  production  of  the  register  and  printed  copy  of  memorandum  of  associa- 
tion the  defendant  was  shewn  to  be  a  shareholder  in  the  Company ;  and  that  there 
was  no  evidence  to  negative  the  prima  facie  case  against  him.  With  respect  to  this 
Company  being  a  corporation,  that  fact  is  not  in  issue  :  but,  if  it  were,  the  13th  section 
provides  that  when  the  registrar  of  joint  stock  companies  has  certified  that  the 
Company  is  incorporated,  the  shareholders  shall  be  a  body  corporate  having  a  per- 
petual succession  and  a  common  seal.  Therefore  we  start  from  this  point,  that  there 
was  an  incorporated  Company  on  the  25th  September,  1856.  Then,  was  the  defen- 
dant a  shareholder  in  that  Company  ?  The  statute  requires  a  register  of  shareholders, 
and  the  defendant's  name  was  on  that  register.  He  was  not  called,  nor  was  there 
any  evidence  on  his  part.  In  support  of  the  plaintiffs'  case  the  register  was  produced, 
and  it  was  proved  that  in  the  course  of  the  formation  of  the  Company  the  defendant 
applied  for  shares ;  that  twenty -five  were  allotted  to  him ;  that  he  paid  the  deposit 
and  received  the  scrip :  that  before  the  Company  was  registered  the  defendant  signed 
a  printed  form  of  a  memorandum  of  association  which  contained  all  that  was  in  the 
memorandum  afterwards  registered,  and  to  which  the  signatures  of  seven  persons 
were  attached,  being  the  number  of  persons  requisite  to  form  the  Company.  Then, 
what  is  the  meaning  of  a  memorandum  of  association  1  I  understand  the  Act  thus, — 
seven  or  more  persons  may  associate  themselves  in  order  that  they  may  ultimately 
form  an  incorporated  Company.  They  must  have  a  memorandum  of  association,  and 
that  constitutes  the  terms  upon  which  the  Company  is  founded.  The  memorandum 
must  be  signed  by  at  least  seven  persons  and  registered,  whereupon  a  certificate  of 
incorporation  is  given  and  the  Company  becomes  an  incorporated  Com-[258]-pany. 
The  Act  does  not  mean  that  a  memorandum  signed  by  seven  persons  must  be 
registered  before  a  printed  copy  is  signed ;  but  that  a  printed  copy  may  be  signed 
either  before  or  after.  I  cannot  doubt  that  is  the  true  construction  of  the  Act, 
because  otherwise  all  the  original  subscribers  must  sign  the  memorandum  which  is 
registered,  whereas  it  is  only  required  to  be  signed  by  seven  persons.  It  seems  to  me 
that  a  printed  copy  of  the  memorandum  may  be  signed,  for  the  purpose  of  forming 
the  Company,  before  the  memorandum  signed  by  seven  persons  is  registered,  and 
that  the  signing  the  printed  copy  is  an  authority  to  place  the  name  of  the  person  so 
signing  it  on  the  register  of  shareholders.  I  am  satisfied  that  the  plaintiffs  proved, 
not  only  a  prima  facie  case,  but  that  the  defendant  was  in  fact  a  shareholder. 

Rule  refused. 

Williams  v.  Clough.  April  21,  1858. — Declaration  that  defendant  was  possessed 
of  a  granary  and  ladder  leading  up  to  it ;  that  the  ladder  was  wholly  unfit  and 
unsafe  for  use ;  that  the  plaintifl"  was  a  servant  for  hire  of  the  defendant ;  that 
the  defendant  knowing  the  premises  wrongfully  and  deceitfully  ordered  the 
plaintiff  to  carry  corn  up  the  ladder  into  the  granary  :  that  the  defendant 
iDelieving  the  ladder  to  be  fit  for  use,  and  not  knowing  the  contrary,  did  carry 
corn  up  the  ladder  to  the  granary,  and  by  reason  of  the  ladder  being  unsafe  the 
plaintiff  fell  from  it.  Held,  on  demurrer,  that  the  declaration  was  sufficient. — 
Semble,  that  if  the  plaintiff  had  the  means  of  knowing  that  the  ladder  was  unsafe 
it  would  have  been  a  defence,  but  the  defendant  should  have  pleaded  it. 

[S.  C.  27  L.  J.  Ex.  325.     Referred  to.  Fowler  v.  Lock,  1872,  L.  R.  7  C.  P.  286.     Con- 
sidered, Griffiths  V.  London  and  St.  Katherine's  Dock  Company,  1884,  13  Q.  B.  D.  260.] 

Declaration.  That  at  the  time  of  the  grievances,  &c.,  the  defendant  was  possessed 
of  a  granary  and  ladder  leading  from  the  ground  up  to  the  said  granary,  which  ladder 
was  at  the  time  aforesaid  wholly  unfit  and  unsafe  for  use  by  any  person  carrying  corn 
up  the  same ;  and  the  plaintiff,  at  the  time  aforesaid,  was  a  labourer  and  servant  for 
hire  of  the  defendant :  yet  the  defendant,  well  knowing  the  premises,  wrongfully  and 
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deceitfully  ordered  and  directed  the  plaintiff,  as  such  servant  as  aforesaid,  to  carry 
corn  for  the  defendant  up  the  said  ladder  into  the  said  [259]  granary,  and  the 
defendant  therefore,  in  obedience  to  the  said  order  of  the  defendant,  and  believing 
the  said  ladder  to  be  fit  and  proper  for  use  for  the  purpose  aforesaid,  and  not  knowing 
the  contrary,  did  carry  corn  as  aforesaid  for  the  defendant  up  the  said  ladder  in  order 
to  carry  the  same  into  the  said  granary,  but  by  reason  of  such  ladder  being  unsafe 
and  unfit  for  the  purpose  aforesaid,  the  plaintiff,  whilst  so  in  the  employ  of  the 
defendant,  and  whilst  so  fulfilling  his  said  duty,  &c.,  fell  from  the  ladder,  &c. 

Demurrer  and  joinder. 

Garth,  in  support  of  the  demurrer.  It  is  the  duty  of  a  servant  to  take  all  proper 
precautions  for  his  own  protection.  If  he  fails  to  do  so,  his  master  is  not  responsible  : 
Priestley  v.  Fowler  (3  M.  &  W.  1).  But  it  is  consistent  with  this  declaration  that  the 
plaintiff  had  notice  from  the  defendant  that  the  ladder  was  unsafe,  or  had  the  means 
of  knowing  its  insecurity.  A  servant  is  at  least  as  likely  as  his  master  to  know 
whether  a  ladder  which  he  is  in  the  habit  of  using  is  safe  or  not.  In  Dynne  v.  Leach,{b) 
which  was  an  action  under  the  9  &  10  Vict.  c.  93,  against  a  master  by  the  adminis- 
tratrix of  a  servant  killed  while  using  machinery,  Bramwell,  B.,  said  : — "  It  may  be 
inhuman  for  an  employer  to  carry  on  his  works  so  as  to  expose  his  workmen  to  the 
peril  of  their  lives ;  but  it  does  not  create  a  right  of  action  for  an  injury  which  it  may 
occasion,  where  the  workman  has  known  all  the  facts  and  is  as  well  acquainted  as  the 
master  with  the  machinery  and  voluntarily  uses  it."  [Bramwell,  B.  There  are  two 
questions  ;  first,  whether  it  is  material  that  the  plaintiff  had  not  the  means  of  knowing 
that  the  ladder  [260]  was  unsafe ;  secondly,  if  so,  whether  the  want  of  such  means 
of  knowledge  should  be  averred  in  the  declaration.  Martin,  B.  The  declaration 
alleges  deceit.  The  declaration  seems  warranted  by  the  case  of  Roberts  v.  Smith 
(2  H.  &  N.  213).]  There  was  in  that  case  an  allegation  that  the  plaintiff  had  done  all 
things  necessary  to  entitle  him  to  maintain  the  action. 

J.  Brown,  for  the  plaintiff.  It  is  not  necessary  for  a  plaintiff  to  negative  every 
conceivable  state  of  circumstances  which  may  afford  a  defence.  If  the  plaintiff  had 
the  means  of  knowing  the  insecurity  of  the  ladder,  the  defendant  should  have  alleged 
it  by  way  of  plea.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  declaration  is  sufficient,  and  the 
plaintift'is  therefore  entitled  to  judgment. 

Martin,  B.  It  is  not  necessary  that  a  declaration  should  negative  every  possible 
sttite  of  facts  which  might  afford  a  defence.  The  allegations  of  the  declaration  in  the 
present  case  appear  to  be  sufficiently  precise. 

Bkamwell,  B.  I  abide  by  the  opinion  I  expressed  in  the  case  referred  to,  that 
a  master  cannot  be  held  liable  for  an  accident  to  his  servant  while  using  machinery 
in  his  employment,  simply  because  the  master  knows  that  such  machinery  is  unsafe, 
if  the  servant  has  the  same  means  of  knowledge  as  the  master.  I  should  be  inclined 
to  say  that  the  declaration  is  good  or  bad,  as  it  does  or  does  not  negative  the  servant's 
means  of  knowledge.  That,  however,  is  a  mere  question  of  special  pleading.  And, 
as  the  Lord  [261]  Chief  Baron  and  my  brothers  Martin  and  Channell  are  of  opinion 
that  the  declaration  is  good,  it  is  not  necessary  that  I  should  further  inquire  whether 
it  ought  to  contain,  or  does  contain,  such  an  averment. 

Channell,  B.  I  concur  with  the  rest  of  the  Court  in  thinking  the  declaration 
good. 

Judgment  for  the  plaintiff. 

Johnston  v.  Sumner.  May  7,  1858. — During  cohabitation,  a  wife  has  an  implied 
authority  as  agent  of  her  husband  to  pledge  his  credit  for  necessaries  suitable  to 
her  station,  notwithstanding  any  private  agreement  between  them. — If  a  husband 
turns  his  wife  away  and  she  is  unable  to  maintain  herself,  she  has  an  authority 
of  necessity  to  pledge  his  credit  for  necessaries  supplied  to  her. — Sed  qua3re, 
whether,  if  a  labouring  man  turns  his  wife  away,  she  being  capable  of  earning, 

{h)  26  L.  J.  Exch.  221.  The  case  was  not  reported  in  2  H.  &  N.,  because  no  point 
of  law  was  decided  by  it.  There  was  no  evidence  that  the  machinery  used  was 
improper,  and  it  was  consistent  with  the  facts  that  the  workman's  own  negligence 
caused  his  death. 
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and  earning  as  much  as  he  did ;  or  if  a  man  turned  his  wife  away  she  having  a 
settlement  double  his  income  in  amount,  the  wife  in  such  cases  could  bind  the 
husband. — If  a  wife  leaves  her  husband  without  his  consent,  she  has  no  authority 
whatever  to  bind  him. — Where  husband  and  wife  part  by  mutual  consent,  and 
nothing  is  said,  and  she  cannot  maintain  herself,  a  jury  may  infer  that  the  husband 
meant  that  his  credit  should  be  pledged  :  and  semble,  even  if  at  parting  he  said 
otherwise. — But  where  husband  and  wife  part  by  mutual  consent,  and  the  wife 
is  capable  of  supporting  herself  or  has  a  sufficient  allowance,  the  burden  of  proof 
is  on  the  person  who  has  trusted  the  wife  to  shew  an  authority  either  express  or 
implied  to  pledge  her  husband's  credit, — A  husband  and  wife  separated  by  mutual 
consent  when  it  was  verbally  agreed  that  the  wife  should  continue  to  receive 
2001.  a  year,  which  had  been  settled  on  her  on  the  marriage.  Held,  that  the 
husband  was  not  liable  for  necessaries  supplied  to  his  wife,  the  plaintiff  having 
failed  to  shew  that  her  allowance  was  insufficient,  or  that  she  had  any  authority 
to  pledge  her  husband's  credit. 

[S.  C.  27  L.  J.  Ex.  341  ;  4  Jur.  (N.  S.)  462 ;  6  W.  E.  574.     Eeferred  to,  Eastland  v. 
Burchell,  1878,  3  Q.  B.  D.  437 ;  Dehenham  v.  Melloii,  1880,  6  A.  C.  32.] 

Action  for  goods  sold.     Plea :  Never  indebted. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  action  was  brought  by  plaintiff,  a  milliner  in  London,  to 
recover  the  sum  of  1601.  for  dresses  and  articles  of  millinery  supplied  by  him  to  the 
defendant's  wife.  The  defendant  married  in  July  1849,  on  which  occasion  his  father 
entered  into  a  covenant  to  pay  him  5001.  a  year,  and  Mrs.  Sumner's  mother  covenanted 
to  pay  her  2001.  a  year  for  her  separate  use  until  the  death  of  her  mother,  when  she 
would  come  [262]  into  possession  of  her  mother's  property.  The  defendant  and  his 
wife  went  to  reside  abroad,  and  in  1850  they  separated  by  mutual  consent,  when  it 
was  verbally  agreed  that  Mrs.  Sumner  should  continue  to  receive  the  2001.  a  year  for 
her  sole  use.  On  parting,  the  defendant  left  with  her  701.  In  the  year  1851,  Mrs. 
Sumner,  who  resided  with  her  mother  at  Frankfort,  wrote  to  the  plaintiff  for  some 
dresses,  which  were  supplied  to  her :  she  afterwards  came  with  her  mother  to 
the  plaintiff's  shop  in  London,  and  ordered  other  articles.  At  this  time  the  plaintiff 
was  not  aware  that  she  was  married,  and  made  no  inquiry  about  it ;  but,  having  after- 
wards ascertained  the  fact,  he  brought  the  present  action  against  her  husband. 

It  was  submitted  on  behalf  of  the  defendant,  that  under  these  circumstances  he 
was  not  liable.  The  plaintiff' s  counsel  requested  the  learned  Judge  to  leave  to  the 
jury  the  question  whether  Mrs.  Sumner  had  an  allowance  sufficient  for  her  station  in 
life.  The  learned  Judge  was  of  opinion  that  there  was  no  evidence  for  the  jury,  and 
nonsuited  the  plaintiff. 

Edwin  James,  in  the  following  term,  obtained  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had  on  the  ground  of  misdirection,  against  which 

Lush  and  T.  Chitty  shewed  cause  (April  22).  The  goods  were  not  supplied  on 
the  credit  of  the  defendant.  AVhere  a  husband  compels  his  wife  to  leave  him,  he 
gives  her  an  implied  authority  to  pledge  his  credit  for  necessaries  suitable  to  her  station 
in  life  ;  but  where  husband  and  wife  separate  by  mutual  consent,  the  implied  authority 
arising  from  cohabitation  ceases,  and  an  express  authority  must  be  proved.  There  is 
good  reason  for  the  distinction,  since  in  the  former  case  the  husband  is  bound  to 
maintain  his  wife,  but  in  the  latter  he  violates  no  contract.  In  2'odd  v.  [263]  Stokes 
(1  Ld.  Raym.  444 ;  1  Salk.  116)  Lord  Holt  did  not  leave  to  the  jury  whether  the  wife's 
allowance  was  sufficient,  but  nonsuited  the  plaintiff  because  he  had  notice  that  the 
defendant  and  his  wife  had  separated.  Nurse  v.  Craig  (2  N.  K.  148)  for  the  first  time 
decided,  that  where  a  husband  covenants  with  a  third  party  to  make  his  wife  a  certain 
allowance,  and  fails  to  do  so,  if  such  third  party  supply  her  with  necessaries  he  may 
maintain  an  action,  in  respect  of  them,  against  the  husband.  There  Chambre,  J., 
observes  that  a  provision  for  a  separate  maintenance  is  of  modern  introduction.  That 
case  shews  that,  if  the  wife  consents  to  an  allowance  agreed  on  by  the  parties  as 
sufficient  for  her  maintenance,  the  jury  are  not  to  determine  the  question  of  sufficiencv. 
[Pollock,  C.  B.,  referred  to  Corhett  v.  Poelnitz  (1  T.  R.  5)  and  Marshall  v.  Button  (8  T.  R. 
545).]  In  Roper  on  Husband  and  Wife,  p.  108,  2nd  edit,  it  is  said  that  there  are 
four  exceptions  to  the  rule  that  a  wife  cannot  bind  her  husband  by  her  contract 
without  his  authority.     The  first  arises  from   the  circumstance  of   cohabitation,  in 
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which  case  the  wife  has  an  implied  authority  as  the  agent  of  her  husband  to  bind  him 
for  necessaries.  The  second  is  where  the  husband  allows  his  wife  to  use  articles 
bought  by  her,  though  not  necessaries.  The  third  is  where  the  wife  purchases 
necessaries  and  pays  for  them  with  money  borrowed  by  her  from  a  stranger.  The 
fourth  is  where  the  husband  turns  his  wife  out  of  doors,  without  provision  and  without 
a  sufficient  cause  ;  or  when  he,  by  cruel  treatment,  obliges  her  to  leave  her  home.  But, 
after  the  husband  and  wife  have  consented  to  an  arrangement  for  separation  by  which 
she  is  willing  to  receive  a  certain  allowance  for  her  maintenance,  the  law  will  not 
presume  that  his  liability  continues  where  the  wife  lives  apart  from  her  husband,  and 
the  tradesman  is  bound  to  make  strict  inquiry  as  to  the  [264]  terms  of  separation : 
Ozard  v.  Darnford  (I  Sel.  N.  P.  275,  10th  ed.),  That  the  agreement  for  separation  is 
a  material  element  appears  from  the  judgment  of  the  Court  in  .Thompson  v.  Hervey 
(4  Burr.  2178).  The  authorities  apparently  adverse  to  this  view  are  distinguishable. 
In  Hodgkinsoii  v.  Fletcher  (4  Camp.  70)  there  was  no  agreement  as  to  the  allowance  to 
the  wife ;  and  Lord  Ellenborough  observed  that  its  sufficiency  was  not  proved  by  her 
mere  acquiescence,  since  she  might  be  willing  to  accept  a  provision  wholly  inadequate 
because  she  could  get  no  more.  In  Holder  v.  Cope  (2  Car.  &  K.  437)  it  was  admitted 
that  the  sufficiency  of  the  allowance  was  a  question  for  the  jury.  In  Reeve  v.  The 
Marquis  of  Conyngham  (2  Car.  &  K.  444)  the  plaintiff's  counsel  did  not  deny  that  the 
allowance  to  the  defendant's  wife  was  sufficient,  but  contended  that  it  ought  to  have 
been  shewn  that  the  plaintiff  knew  of  it.  Notice  to  the  tradesman  of  the  allowance  is 
immaterial:  Mizen  v.  Pick  (3  M.  &  W.  481).  They  also  referred  to  Manby  v.  Scott 
(1  Lev.  4);  2  Smith's  Lead.  Cas.  363. 

Edwin  James  and  H.  Lloyd,  in  support  of  the  rule.  The  pi-inciple  deduced  from 
the  authorities  is  thus  stated  in  2  Smith's  Lead.  Cas.  389,  4th  edit.  "  From  the  above 
it  will  appear  that,  if  the  husband  and  wife  separate  by  mutual  consent,  the  wife  has 
an  implied  authority  to  bind  the  husband  for  articles  suitable  to  her  degree,  unless  she 
have  an  adequate  allowance,  and  unless  that  allowance  be  duly  paid  to  her."  Then, 
who  is  to  judge  of  the  adequacy  of  the  allowance  ?  Later  decisions  have  established 
that  it  is  a  question  for  the  jury.  The  law  on  this  subject  is  fully  and  correctly 
stated  by  Lord  Abinger  in  Emmett  v.  Norton  (8  C.  &  P.  506).  [265]  In  Lane  v. 
Ironriwnger  (13  M.  &  W.  368),  Parke,  B.,  said,  "The  whole  turns  upon  the  question 
of  the  husband's  authority ;  and  it  is  for  the  jury  to  say  whether  the  wife  had  any 
such  authority,  and  whether  the  plaintiff,  who  supplied  her  with  these  articles,  must 
not  have  known  that  she  was  exceeding  her  husband's  authority  to  pledge  his  credit" 
It  is  not  like  the  authority  of  principal  and  agent,  because  the  husband  has  no  power 
to  countermand  it.  Where  the  husband  and  wife  are  living  together,  an  authority 
is  implied ;  but  where  they  are  living  apart,  the  burthen  of  proof  is  shifted  and  an 
authority  must  be  shewn.  In  the  analogous  case  of  an  infant,  the  question  as  to 
necessaries  is  one  for  the  jury.  The  fact  that  the  wife  consented  to  receive  a  certain 
fixed  allowance  is  immaterial ;  it  is  still  a  question  for  the  jury  whether  the  allowance  is 
adequate  according  to  her  husband's  station  in  life :  Liddlow  v.  Wilmot  (2  Stark.  N.  P. 
86).  The  case  is  different  where  a  deed  of  separation  is  executed,  because  there  the 
trustees  have  the  power  of  enforcing  the  husband's  covenant  to  pay  the  wife's  allowance. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  tried  before  the  Lord  Chief  Baron,  at  the  Middlesex 
Sittings  after  Michaelmas  Term,  when  the  plaintiff  was  nonsuited.  Mr.  James  moved, 
in  Hilary  Term,  for  a  new  trial,  and  cause  was  shewn  this  term ;  and  I  have  now  to 
state  the  judgment  of  the  Court. 

We  have  not  to  interpret  a  positive  law,  but  to  ascertain  the  principle  on  which 
a  husband  has  been  held  liable  for  goods  furnished  to  his  wife,  and  see  how  far,  or 
whether  at  all,  it  applies  to  this  case.  Now,  the  principle  seems  to  be  merely  that 
of  agency ;  the  wife  is  spoken  of  as  the  husband's  agent,  as  having  his  authority,  and 
the  declaration  [266]  is  as  upon  a  contract  by  him  through  his  wife  as  an  agent. 
The  question  to  be  resolved  then  is,  had  the  wife  authority  to  pledge  the  husband's 
credit?  2  Smith's  Leading  Cases,  385,  Manhy  v.  Scott,  Lane  v.  Ironmonger  (13  M.  &  W. 
368).  Now,  authority  may  be  express  or  implied,  or  arising  from  conduct,  as  where 
one  person  holds  out  another  in  such  way  as  to  induce  a  belief  of  authority  ;  or  there 
may  be  an  authority  from  necessity,  as  in  the  case  of  the  captain  of  a  ship  under 
certain  circumstances :  see  the  reasoning  in  Manby  v.  Scott,  1  Smith's  Leading  Cases, 
350.     If  a  man  and  his  wife  live  together,  it  matters  not  what  private  agreement 
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they  may  make,  the  wife  has  all  usual  authorities  of  a  wife.  If  the  husband  turns 
his  wife  away,  it  is  not  unreasonable  to  say  she  has  an  authority  of  necessity ;  for  she 
by  law  has  no  property,  and  may  not  be  able  to  earn  her  living  :  but  we  should  hesitate 
to  say  that,  if  a  labouring  man  turned  his  wife  away,  she  being  capable  of  earning, 
and  earning  as  much  as  he  did ;  or  if  a  man  turned  his  wife  away,  she  having  a  settle- 
ment double  his  income  in  amount,  the  wife  in  such  cases  could  bind  the  husband : 
see  per  Lord  Ellenborough,  Liddlow  v.  Wilmot  (2  Stark.  N.  P.  86),  and  Oliffofd  v, 
Liiton  (3  G.  &  P.  15). 

But  now  comes  the  case  of  where  the  wife  leaves  willingly.  If  she  leaves  without 
her  husband's  consent  it  is  clear  she  has  no  authority.  She  has  none  of  the  ordinary 
authorities  of  a  wife,  for  she  is  not  in  the  ordinary  case  of  a  wife,  viz.,  living  with  her 
husband ;  she  has  no  necessary  authority,  because  she  has  brought  her  condition  on 
herself  and  can  return.  She  has  no  express  or  implied  authority.  Now,  suppose  she 
leaves  with  his  consent,  as  before,  she  has  not  the  ordinary  authority  of  a  wife  living 
with  her  husband,  nor  any  authority  of  necessity.  Her  authority  therefore  [267]  must 
be  express  or  implied.  In  the  present  case  there  was  no  express  authority,  and  conse- 
quently the  question  is  reduced  to  whether  there  was  an  implied  one.  Now,  it  is  easy 
to  understand  that  where  husband  and  wife  part  by  mutual  consent,  and  nothing  is 
said,  and  she  has  no  means  and  cannot  maintain  herself,  a  jury  might  infer  the  husband 
meant  that  his  credit  should  be  pledged.  Nay,  even  though  at  the  parting  he  said 
otherwise,  a  jury  might  perhaps  be  justified  in  saying  (though  we  do  not  affirm  this) 
that  his  acts  and  not  his  words  must  be  looked  at,  and  that  he  meant  otherwise.  But 
upon  what  principle  can  an  authority  be  implied,  where  they  part  upon  terms  negativing 
any  authority  in  her,  and  making  a  provision  for  her  not  shewn  to  be  insufficient  for 
her  maintenance?     See  per  C.  J.  Mansfield,  2  B.  &  P.  N.  K  162. 

In  the  cases  put  before — a  labouring  man  and  his  wife  part  by  consent,  each  capable 
of  earning,  each  earning  an  equal  amount ;  or,  a  man  and  his  wife  part  by  consent, 
the  wife  having  double  the  husband's  income — has  the  wife  any  implied  authority 
to  pledge  his  credit?  It  seems  to  us  that  the  burthen  of  proof  is  on  the  person  who 
has  trusted  the  wife;  and  that,  when  the  husband  and  wife  are  living  apart,  the 
wife's  authority  is  not  shewn  where  it  is  proved  she  is  living  apart  from  her  husband 
by  mutual  consent  with  an  agreement,  as  between  him  and  her,  that  she  is  not  to 
pledge  his  credit,  and  with  an  allowance  not  shewn  to  be  inconsistent  with  that  being 
the  real  intention.  Indeed,  it  is  difficult  to  see  how  the  wife,  leaving  her  husband 
with  his  consent,  can  be  in  a  different  position  to  the  wife  leaving  without.  In  both 
cases  her  leaving  is  voluntary — in  neither  case  is  it  his  act ;  in  one  case  he  dissents, 
in  another  he  assents ;  but  the  act  is  equally  hers.  Where  is  the  line  to  be  drawn  1 
To  what  extent  is  he  to  dissent?  Must  he  lock  up  his  house,  and  if  she  escapes  get 
her  back  [268]  by  force  or  legal  proceedings  1  Or  would  it  be  enough  if  he  said : 
"  if  you  go,  it  is  without  my  consent ;  but  I  will  not  trouble  myself  to  force  you  ? " 
One  may  imagine  a  man  wishing  his  wife  to  stay  for  the  sake  of  their  children,  and 
dissenting  from  her  leaving,  and  yet  not  thinking  it  right  to  constrain  her.  What  is 
the  law  in  such  a  case  1  We  think  the  more  convenient  rule  is  that  which  we  have 
suggested,  viz.,  an  authority  must  be  shewn,  and  shewn  in  one  or  the  other  of  the 
ways  we  have  mentioned. 

This  rule  puts  the  burthen  of  proof  on  the  right  person.  It  gives  the  husband 
that  to  which  he  is  fairly  entitled,  viz.,  to  have  the  authority  affirmatively 
shewn ;  consequently,  involving  the  shewing  of  the  wife's  wants,  including  her  allow- 
ance or  other  means  ;  and  gives  the  husband  a  benefit  he  can  now  with  difficulty  get, 
viz.,  the  benefit  of  his  credit  having  been  shewn  sufficiently  pledged  by  her.  We 
think,  therefore,  authority  must  be  shewn  in  all  cases  where  the  husband  is  sought 
to  be  made  liable  for  his  wife ;  though  for  the  decision  of  this  case  it  would  be  enough 
to  say,  that  the  wife's  living  away  from  her  husband,  with  nothing  to  shew  any 
authority  was  in  fact  given,  and  with  an  allowance  or  arrangement  not  involving  such 
authority,  but  negativing  it,  the  defendant  is  not  liable  for  her  debts. 

We  have  now  to  examine  the  authorities.  The  heads  of  liability  and  exemption 
are  remarkable,  as  given  by  Roper  on  Husband  and  Wife,  vol.  2,  p.  108.  1st.  Non- 
liability ;  then  1st  an  exception  from  cohabitation.  4th  :  where  in  breach  of  his  duty 
he  turns  his  wife  out  of  doors,  without  provision.  The  author  then  says  (page  113) : 
"5th.  We  shall  now  consider  the  circumstances  which  will  discharge  the  husband 
from  his  obligation  to  keep  and  maintain  his  wife,"  and  he  says,  "  the  husband  will 
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be  exempt  from  this  duty  [269 J  in  all  cases  where  the  nature  of  the  trausactioii  is 
such  jis  to  preclude  all  possibility,  and  even  propriety,  to  raise  an  implication  that  the 
wife  acted  under  his  authority.  Thus,  if  the  wife  leave  her  husband's  house  of  her 
own  accord,  and  without  a  sufficient  provision,  the  law,  for  want  of  cohabitation  (which 
is  the  foundation  of  his  liability  to  support  her),  cannot  continue  the  implied  authority 
from  him  to  her  to  purchase  necessaries  which  from  her  own  aot  he  was  not  bound  to 
furnish."  He  makes  no  separate  head  as  to  the  wife  leaving  with  the  husband's 
consent,  and  we  may  therefore  infer  that  he  thought  it  included  in  a  previously  named 
class,  which  could  only  be  the  fifth,  where  she  leaves  her  husband,  and  he  is  therefore 
not  liable.  In  2  Smith's  Leading  Cases,  389,  it  is  said  : — "  From  the  above  it  will 
appear  that,  if  the  husband  and  wife  separate  by  mutual  consent,  the  wife  has  an 
implied  authority  to  bind  the  husband  for  articles  suitable  to  her  degree,  unless  she 
have  an  adequate  allowance,  and  unless  that  allowance  be  duly  paid  to  her."  If  this 
means  only  that  the  authority  may  be  implied  where  the  allowance  is  inadequate  or 
not  paid,  is  it  not  inconsistent  with  what  is  above  suggested  1  It  may  be  that  in  such 
a  case  a  jury  is  warranted  in  implying  authority.  If  it  means  more,  the  cases  do  not 
warrant  it.  In  Ozard  v.  Darnjm-d  (2  Sel.  N.  P.  275,  10th  ed.)  Lord  Mansfield  says: 
"As  in  all  cases  the  creditor  is  to  be  considered  as  standing  in  the  wife's  place,  it 
imports  him,  when  the  wife  lives  apart  from  her  husband,  to  make  strict  inquiry  as  to 
the  terms  of  separation :  for  in  such  cases  he  trusts  her  at  his  peril."  In  that  case 
the  husband  was  made  liable  because  he  had  not  paid  the  allowance ;  therefore,  it  was 
not  unreasonable  to  imply  that  he  meant,  if  he  did  not  pay  it,  his  wife  might  pledge  his 
credit.  Hodgkinson  v.  Fletcher  (4  Camp.  70)  does  not  shew  the  burthen  of  proof  was 
not  [270]  on  the  plaintiff,  though  the  expression  used  by  Lord  Ellenborough  is,  "  the 
husband  must  prove  he  paid  an  adequate  allowance."  In  Liddlow  v.  IFilmot  (2  Stark. 
N.  P.  86),  the  husband  was  living  with  another  woman,  consequently  the  wife  was 
necessarily  away.  In  Emmett  v.  Norton  (8  C.  &  P.  506)  the  question  did  not  arise  ; 
and  in  Nurse  v.  Craig  (2  N.  R.  148)  the  allowance  agreed  on  was  discontinued,  so  that 
a  condition  of  things  arose  unprovided  for  by  the  agreement  of  separation.  Then,  in 
JVilUon  v.  Smyth  (I  B.  &  Adol.  801),  a  decree  for  alimony  and  payment  of  it  were  held 
to  preclude  all  questions  of  sufficiency.  In  Holden  v.  Cope  (2  Car.  &  K.  437)  the 
question  was  not  on  whom  was  the  burthen  of  proof. 

Upon  the  ground  then  that  the  question  is  one  of  the  wife's  authority ;  that  the 
creditor  had  to  make  that  out ;  that  to  make  it  out  he  must  shew  that  the  wife,  living 
separate,  did  so  under  circumstances  from  which  an  authority  might  be  implied ;  and, 
assuming  that  a  separation  by  consent  and  no  allowance,  or  an  insufficient  allowance, 
would  give  rise  to  such  implication  (which  we  doubt),  we  are  of  opinion  that  it  was 
for  the  plaintiff  in  this  case  to  shew  the  allowance  was  insufficient ;  and,  that  not  being 
done,  the  nonsuit  was  right,  there  being  no  evidence  that  the  glaintifF  was  authorized 
to  charge  the  husband. 

Rule  discharged, 

[271]  William  Burling  v.  Harley  and  Plater.  Feby.  12,  1858.— The  bailiff 
of  a  County  Court  who,  acting  bona  fide,  has  by  mistake  seized  the  goods  of  one 
person  under  a  County  Court  execution  against  another,  is  entitled  to  the  pro- 
tection of  the  138th  section  of  the  9  &  10  Vict.  c.  95,  as  in  respect  of  a  thing 
"  done  in  pursuance  of  the  Act." — Dissentiente  Martin,  B. 

[S.  C.  27  L.  J.  Ex.  258 ;  4  Jur.  (N.  S.)  789.] 

Trover.  The  action  was  commenced  on  the  9th  of  April,  1857,  and  the  venue  was 
laid  in  the  county  of  Middlesex. 

Plea:  Not  guilty.  (By  statutes  9  &  10  Vict.  c.  95,  s.  138—13  &  14  Vict.  c.  61, 
s.  19 — 15  &  16  Vict.  c.  54,  s.  6.)     Whereupon  issue  was  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Middle-sex  Sittings  after  Trinity  Term,  1857, 
it  appeared  that  the  defendant  Harley,  having  obtained  judgment  in  the  Bow  County 
Court  of  Essex,  against  James  Burling,  the  son  of  the  plaintiff,  caused  an  execution  to 
be  issued  against  his  goods.  A  warrant  was  delivered  to  the  defendant  Plater,  the 
bailiff  of  the  County  Court,  under  which  a  person  named  Garlett,  his  assistant,  took 
the  goods  of  the  plaintiff  in  the  county  of  Essex,  on  the  30th  of  December,  1856,  the 
defendant  Harley  not  being  present.     The  goods  were  sold  on  the  7th  of  January. 
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Under  these  circumstances,  the  defendants'  counsel  objected  that  Harley,  not  having 
been  present  at  the  time  of  the  seizure,  was  entitled  to  a  verdict ;  that  Plater  was 
protected  by  the  138th  section  of  the  9  &  10  Vict.  c.  95,  and  the  venue,  not  having 
been  laid  in  the  county  where  the  fact  was  committed,  and  the  action  not  having  been 
commenced  within  three  calendar  months,  the  plaintiff  was  not  entitled  to  recover 
against  him.  The  learned  Judge  overruled  the  objection ;  and,  under  his  direction, 
the  jury  found  a  verdict  against  the  defendant  Plater,  and  for  the  defendant  Harley. 

[272]  Hawkins,  for  the  defendant  Plater,  in  Michaelmas  Term,  had  obtained  a  rule 
for  a  new  trial,  on  the  ground  that  the  learned  Judge  misdirected  the  jur}'  in  telling 
them  and  in  holding  that  the  defendant  Plater  was  not  entitled  to  the  protection  or 
privileges  afforded  by  the  138th  section  of  the  9  &  10  Vict.  c.  95,  or  by  the  19th 
section  of  the  13  &  14  Vict.  c.  61,  or  the  6th  section  of  the  15  &  16  Vict.  c.  54  ; 
against  which 

Daly  shewed  cause,  in  Hilary  Term  (Jan.  12).(a)  The  13  &  14  Vict.  c.  61,  s.  19, 
applies  onl}'  to  actions  for  things  "  done  in  obedience  to  any  warrant."  That  enact- 
ment therefore  has  no  application  to  the  present  case.  The  seizing  of  the  goods  of 
the  plaintiff  was  not  a  thing  "done  in  pursuance  of  the  Act"  within  the  meaning  of 
the  9  &  10  Vict.  c.  95,  s.  138.  In  Edge  v.  Parker  (8  B.  &  C.  697),  where  the  assignees 
of  a  bankrupt  entered  the  premises  of  a  third  person  to  seize  goods  which  were 
the  property  of  the  bankrupt,  it  was  held  that  their  act  was  not  "  done  in  pursuance 
of  the  statute"  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  44.  [Martin,  B.  That 
was  in  pursuance  of  the  right  of  property,  not  in  pursuance  of  the  Act.]  Farton  v. 
Williams  (2  B.  &  Aid.  330)  will  be  relied  on  by  the  defendant ;  but  the  words  of  the 
24  Geo.  2,  c.  44,  s.  8,  are  much  larger  than  those  of  the  section  now  in  question.  In 
Lawson  v.  Dumlin  (9  C.  B.  54)  it  was  held  that  a  Trinity  House  pilot,  who,  in  navi- 
gating a  vessel,  negligently  ran  against  and  damaged  another  vessel,  was  not  entitled 
to  the  protection  of  the  84th  section  of  the  Pilot  Act,  6  Geo.  4,  c.  125.  Though  he 
was  piloting  the  vessel  in  pursuance  of  a  duty  cast  upon  him  by  the  statute,  his 
negligence  was  not  "done  in  pursu-[273]-ance  of  the  Act."  Maule,  J.,  there  said: 
"If  the  statute  had  meant  to  restrict  actions  against  pilots  to  six  months,  it  would  no 
doubt  have  said  so." 

Hawkins,  in  support  of  the  rule.  The  defendant,  an  officer  of  the  County  Court, 
was  endeavouring  to  execute  a  warrant,  and  bona  fide  believed  that  he  was  seizing 
goods  liable  to  the  execution.  The  question  is,  not  whether  he  was  strictly  justified 
in  what  he  did,  but  whether  he  believed  that  he  was  acting  in  pursuance  of  the 
authority.  The  protection  is  required  for  an  officer  who  acts  illegally,  believing 
himself  to  be  right.  [Watson,  B.  No  one  but  the  bailiff  of  the  County  Court  could 
have  executed  this  warrant.]  In  Edge  v.  Parker  (8  B.  &  C.  697)  the  assignees  had 
no  right  to  enter  the  house  at  all,  and  could  not  have  supposed  that  they  had  authority 
to  do  so.  Here,  but  for  the  statute,  the  bailiff  would  have  had  no  authority,  and 
could  not  have  professed  to  act  as  he  did,  [In  addition  to  cases  referred  to  in  the 
judgment,  he  cited  Booth  v.  Clive  (10  C.  B.  827),  Horn  v.  Thornboivugh  (3  Exch.  846), 
Newton  v.  Ellis  (5  E.  &  B.  115),  Daniel  v.  mison  (5  T.  K.  1),  Smith  v.  Wiltshire 
(2  B.  &  B.  619),  Theobald  v.  Crichmore  (1  B.  &  Aid.  227).] 

Cur.  adv.  vult. 

The  judgment  of  the  majority  of  the  Court  was  pronounced  in  Hilary  Vacation 
(Feb.  12);  and  the  following  reasons  for  the  judgment  were  handed  to  the  reporters 
in  Trinity  Term,  by 

Watson,  B.  The  majority  of  the  Court,  the  Lord  Chief  Baron,  my  brother 
Channell  and  myself,  are  of  opinion  that  [274]  this  rule  should  be  made  absolute ; 
my  brother  Martin  does  not  concur  therein. 

The  question  is,  whether  the  bailiff  of  a  County  Court,  in  seizing  the  goods  of  the 
plaintiff  under  a  County  Court  execution  against  another  person,  is  entitled  to  the 
benefit  of  the  protecting  clauses  of  the  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  138. 
We  think  he  is  entitled  to  that  protection. 

That  statute  directs  (s.  95)  that  all  writs  should  issue  to  the  high  bailiff.  The 
bailiffs  to  be  appointed  under  the  Act  are  (s.  31)  to  appoint  assistants,  to  be  allowed 
by  the  judge,  and  who  are  to  execute  all  writs  of  fi.  fa.     Section  138  enacts,  that  all 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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persons  acting  in  the  execution  of  the  Act  are  entitled,  for  anything  done  in  pursuance 
of  the  Act,  to  a  certain  protection. 

In  the  numerous  cases  decided  on  similar  provisions  in  other  acts  of  parliament, 
the  Courts  have  uniformly  held,  that  when  the  defendant  bona  fide  believes  he  is 
acting  in  pursuance  of  the  Act,  but  in  so  doing  is  guilty  of  a  trespass  or  excess,  or  has 
acted  erroneously,  he  is  notwithstanding  entitled  to  the  benefit  of  such  protecting 
clause,  whether  such  trespass  or  wrongful  act  be  in  respect  of  place  :  Hughes  v.  Buckland 
(15  M.  &  W.  346),  Prestidge  v.  Woodrmn  (1  B.  &  C.  12) ;  or  time :  Cann  v.  Clipperton 
(10  A.  &  E,  582);  or  person:  Muggins  v.  IFaydey  (15  M.  &  W.  357),  Ward  v.  Lee 
(7  E.  &  B.  426) ;  or  in  circumstances :  Davis  v.  Curling  (8  Q.  B.  286),  Braham  v. 
Watkins  (16  M.  &  W.  77),  Taii-ant  v.  Bak&r  (14  C.  B.  199). 

The  case  of  Parton  v.  Williams  (3  B.  &  Aid.  330)  comes  nearer  to,  and,  in  our 
opinion,  governs  this  case.  There  a  constable,  under  a  warrant  to  seize  the  goods 
of  A.,  took  the  goods  of  B. ;  and  he  was  held  to  be  entitled  to  the  protection  given 
by  the  [275]  stat.  24  Geo.  2,  c.  44,  s.  8,  It  was  urged  upon  us  that  this  case  is 
governed  by  the  decision  in  the  case  of  Edge  v.  Parker  (8  B.  &  C.  697),  where  it 
was  held  that  the  assignees  of  a  bankrupt  who,  intending  to  seize  the  goods  of  the 
bankrupt,  took  the  goods  of  a  third  person,  were  not  entitled  to  the  benefit  of  the 
protecting  clauses  of  the  Bankrupt  Act.  We  think  that  case  is  essentially  different 
from  the  present,  for  the  assignees  were  not  acting  by  direction  or  in  pursuance  of 
the  Bankrupt  Act,  but  were  claiming  property  under  a  title  direct  from  the  Com- 
missioner of  Bankruptcy.  This  distinction  is  clearly  pointed  out  in  the  judgment, 
where  Bayley,  J.,  says :  "  The  clause  requires  that  any  action,  brought  against  any 
person  for  anything  done  in  pursuance  of  the  Act,  must  be  brought  in  six  months. 
Was,  then,  the  act  done  by  the  defendant  done  in  pursuance  of  the  statute  1  That 
Act  does  not  give  the  assignees  any  express  power  to  seize  the  goods  of  the  bankrupt, 
but  vests  the  property  in  them,  and  clothes  thena  with  all  the  rights  resulting  from 
the  ownership  of  property.  But,  although  the  ownership  is  given  to  them  in  this 
manner,  their  acts  as  owners  are  not  done  in  pursuance  of  the  statute.  The  right 
construction  of  the  clause  appears  to  be  this — if  the  assignees  do  an  act  directed  by 
the  statute  and  do  it  erroneously,  they  are  protected ;  but  if  they  do  it  as  owners 
and  not  directed  by  the  statute,  the  act  is  not  done  in  pursuance  of  the  statute." 
Although  the  assignees  for  this  reason  were  not  within  the  prohibitory  clauses,  it  is 
clear  that  the  messenger  acting  under  the  warrant  of  the  Commissioners  would  have 
been  protected.  In  the  case  of  White  v.  Morris,(h)  the  bailiff  of  a  County  Court  set 
up  this  defence,  which  prevailed.  It  is  true  that  the  point  was  not  taken  in  that  case. 
AVe  think  that  the  clause  is  for  the  [276]  protection  of  bailiffs,  as  otherwise  they 
might  be  exposed  to  many  vexatious  suits.  Under  these  circumstances  we  think  that 
the  bailiff  of  the  County  Court  was  a  person  acting  in  execution  of  the  Act,  and  that 
he  was  acting  in  pursuance  thereof,  and  therefore  entitled  to  the  protection  given  by 
the  Acts  in  question,  and  the  rule  for  a  new  trial  must  be  absolute. 

Kule  absolute. 

LiNFORD  V.  Lake.  April  30,  1858. — In  trespass  for  false  imprisonment,  the  defen- 
dant, under  the  plea  of  "not  guilty,"  may  give  in  evidence  the  excuse,  if  it 
merely  goes  in  mitigation  of  damages,  though  he  cannot  do  so  without  a  special 
plea  if  it  amounts  to  a  justification. 

[S.  C.  27  L.  J.  Ex.  334;  6  W.  E.  515.] 

Trespass  for  an  assault,  giving  the  plaintiff  into  custody  of  a  policeman  and  causing 
him  to  be  imprisoned.     Plea.     Not  guilty. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  Hilary  Term,  it 
appeared  that  the  plaintiff,  an  excavator,  had  been  given  into  the  custody  of  a  police- 
man by  the  defendant,  the  engineer  of  the  Land  Drainage  Company,  for  attempting 
to  defraud  the  Company  of  about  21.  He  was  taken  to  the  station-house,  but  the 
inspector  refused  to  detain  him.  The  defendant's  counsel  admitted  that  there  was  no 
legal  justification  for  the  act,  but  tendered  evidence  to  shew  that  the  plaintifi"  had 
attempted  to  commit  a  fraud  on  the  Company  by  heaping  up  earth  on  certain  hillocks 

{b)  11  C.  B.  1015.     See  also  Tarrant  v.  Baker,  14  C.  B.  199,  208. 
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in  order  to  increase  the  measurement  of  work  for  which  he  claimed  payment.  The 
learned  Judge  rejected  the  evidence  on  the  ground  that  a  distinct  substantive  offence 
ought  not  to  be  proved  against  a  person  who  had  no  notice  that  it  was  to  be  set  up 
against  him ;  and  the  jury  under  his  direction  found  a  verdict  for  the  plaintiff  with 
251.  damages. 

Hawkins  had  obtained  a  rule  for  a  new  trial  on  the  ground  that  the  evidence  was 
improperly  rejected,  against  which 

[277]  Woollett  and  Worsley  now  shewed  cause.  The  defendant  had  no  right  to 
go  into  collateral  matters.  Thus,  in  Downing  v.  Butcher  (2  Moo.  &  Kob.  374),  the 
defendant  in  trespass  for  false  imprisonment  was  not  allowed  to  cross-examine  the 
plaintiff's  witnesses  as  to  the  character  of  the  plaintiff,  or  as  to  previous  charges  against 
him.  [Pollock,  C.  B.  Can  you  say  that  this  evidence  was  not  admissible  under  the 
general  issue  to  mitigate  the  damages'?  Chinn  v.  Mmris  (Ry.  &  Moo.  424)  is  an 
authority  to  that  effect.]  In  that  case  it  was  proposed  to  shew  that  there  was  reason- 
able ground  to  suspect  that  a  felony  had  been  committed ;  here  the  defendant  proposed 
to  shew  that  the  charge  was  true.  [Channell,  B.  I  have  always  understood  the  rule 
to  be  that  a  defendant  cannot  give  the  excuse  in  evidence  without  pleading  it,  if  it 
amounts  to  a  justification,  but  that  he  can  do  so  if  it  merely  goes  in  mitigation  of 
damages.]  In  Watson  v.  Christie  (2  B.  &  P.  224),  where  no  justification  was  pleaded, 
it  was  held  that  the  jury  should  give  damages  to  the  amount  of  the  injury  suffered, 
without  lessening  them  on  account  of  the  circumstances  under  which  it  was  inflicted. 
[Rramwell,  B.  The  defendant  in  that  case  ought  to  have  pleaded  that  he  moderately 
corrected  the  plaintiff:  the  plaintiff  would  have  new  assigned,  and  the  defendant 
might  then  have  suffered  judgment  by  default.  Channell,  B.,  referred  to  Regina  v. 
Poole  (1  Dears.  &  B.  345).] 

Pollock,  C.  B.  We  all  think  that  this  evidence  ought  to  have  been  received. 
At  the  trial  I  thought  it  very  important,  but  I  rejected  it  on  the  ground  that  what 
was  sought  to  be  proved  was  a  distinct  substantive  crime.  However,  on  the  authorities, 
it  appears  not  to  be  so. 

Bramwell,  B.,  concurred. 

[278]  Channell,  B.  This  evidence  cannot  be  said  to  be  irrelevant.  The  defen- 
dant may  have  been  wrong  in  supposing  that  the  facts  constituted  an  offence,  but  he 
ought  to  have  had  the  opportunity  of  shewing  that  the  charge  was  not  a  pure 
invention. 

Kule  absolute. 

Cartwright  v.  Frost.  May  7,  1858. — The  Court  will  not  interfere  to  set  aside  a 
Judge's  order  to  change  the  venue  made  after  issue  joined,  the  defendant  being 
under  terms  of  taking  short  notice  of  trial,  on  the  ground  that  the  affidavit  on 
which  the  order  was  made  was  insufficient. 

[S.  C.  27  L.  J.  Ex.  352 ;  4  Jur.  (N.  S.)  464 ;  6  W.  R.  542.] 

Quain  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why  an  order 
of  Watson,  B.,  "  that  the  venae  in  this  cause  be  changed  from  the  county  of  Middlesex 
to  the  county  of  Stafford,"  should  not  be  rescinded. 

At  the  time  of  the  making  of  the  order  issue  was  joined,  and  the  defendant  was 
under  terms  of  taking  short  notice  of  trial.  The  affidavit  upon  which  the  order  was 
made  stated  that  the  cause  of  action  arose  in  Staffordshire  and  not  in  London ;  that 
all  the  witnesses  for  the  defendant,  and  to  the  best  of  the  deponent's  belief  all  the 
witnesses  that  could  be  called  for  the  plaintiff,  resided  in  the  county  of  Stafford ;  that 
the  defendant  had  a  good  defence  on  the  merits,  and  that  the  cause  would  be  tried  at 
less  expense  in  Staffordshire  than  in  London.  The  plaintiff's  affidavit  in  answer  stated 
that  the  action  was  brought  to  recover  651.  arrears  of  salary,  and  that  the  only  matter 
in  dispute  was  whether  he  had  been  engaged  at  a  salary  of  601.  or  801.  a  year ;  that  the 
only  witnesses  would  be  himself  and  the  defendant,  and  that  the  application  to  change 
the  venue  was  made  for  the  purpose  of  delay. 

Gray  shewed  cause,  and  urged  that  the  learned  Judge  having  exercised  his  dis- 
cretion upon  the  matter,  the  Court  would  not  review  his  decision. 

[279]  Quain,  in  support  of  his  rule.  The  Court  will  look  at  all  the  circumstances 
of  the  case.     A  defendant,  who  is  under  terms  of  taking  short  notice  of  trial,  cannot 
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apply  to  change  the  venue  upon  the  common  affidavit.  Here  the  defendant  does  not 
shew  that  he  has  any  witnesses.  The  affidavit  therefore  amounts  to  no  more  than  the 
common  affidavit:  Clulee  v.  Bradley  (13  C.  B.  604).  [Channell,  B.  That  case  only 
decided  that  Cresswell,  J.,  was  right  in  holding  the  affidavit  to  be  the  common  affidavit. 
It  is  for  the  Judge  who  has  the  parties  before  him  to  say  whether  a  slight  addition 
makes  the  affidavit  sufficient.] 

Martin,  B.  This  rule  must  be  discharged.  This  is  not  a  case  for  appeal.  I 
believe  that  I  should  not  have  made  the  order ;  but  my  brother  Watson  has  done  so, 
and  it  is  a  better  practice,  if  the  discretion  of  a  Judge  has  been  exercised  on  a  matter 
of  this  kind,  that  his  decision  should  be  final  than  that  we  should  review  it. 

Bramwell,  B.  Probably  I  should  not  have  made  the  order ;  but  I  do  not  know 
what  influenced  my  brother  Watson's  mind.  When  a  mistake  occurs  at  Chambers  it 
is  desirable  that  it  should  be  set  right,  if  it  is  worth  the  expense  of  doing  so.  But  in 
a  case  like  the  present  I  think  it  is  better  to  lay  down  the  rule  that  the  Court  will 
not  interfere  to  set  aside  the  Judge's  order. 

Channell,  B.  The  matter  was  clearly  one  in  which  the  learned  Judge  had  a 
discretion.  A  Judge  at  Chambers  does  not  always  decide  simply  on  the  affidavits 
before  him :  it  is  by  no  means  unusual  for  him  to  act  on  the  admissions  of  the  parties. 

Rule  discharged. (i) 

[280]  TuTON  V.  Sanoner.  April  17,  1858.— Under  the  17  &  18  Vict.  c.  36,  which 
requires  to  be  filed  an  affidavit  of  the  description  of  the  occupation  of  every 
attesting  witness  to  a  bill  of  sale,  it  is  not  a  compliance  with  the  statute  to 
describe  as  "  gentleman  "  a  witness,  who,  though  formerly  an  attorney,  was  at 
the  time  of  the  attestation  acting  as  an  attorney's  clerk. 

[S.  C.  27  L.  J.  Ex.  293 ;  4  Jur.  (N.  S.)  365 ;  6  W.  R.  545.     Referred  to.  Sharp  v. 
M'Henry,  1887,  38  Ch.  D.  449;  Banwi  v.  Potter,  [1915]  3  K.  B.  612.] 

This  was  an  interpleader  issue  to  try  whether  certain  goods  seized  under  a  writ  of 
fieri  facias  were,  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the  property  of 
the  plaintiff,  the  claimant,  as  against  the  defendant,  the  execution  creditor. 

At  the  trial  before  Martin,  B.,  at  the  last  Liverpool  assizes,  the  plaintiff  gave  in 
evidence  a  bill  of  sale  to  him  of  the  goods  in  question,  dated  the  25th  June,  1857.  It 
purported  to  be  attested  by  "  William  Johnson,"  following  which  there  was  an  erasure 
of  the  words  "  solicitor,  Liverpool."  In  the  affidavit  verifying  the  bill  of  sale,  the 
attesting  witness  was  described  as  "  William  Johnson,  of  Liverpool  in  the  county  of 
Lancaster,  gentleman."  The  evidence  shewed  that  Johnson  had  formerly  been  an 
attorney,  but  for  some  years  past  had  ceased  to  practice,  and  at  the  time  he  attested 
the  bill  of  sale  was  clerk  to  an  attorney  in  Liverpool. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the  bill  of  sale  was  void,  inasmuch 
as  the  requisites  of  the  17  &  18  Vict.  c.  36,  had  not  been  complied  with.  The  learned 
Judge  was  of  that  opinion,  and  a  verdict  was  entered  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  the  verdict  for  him. 

Mil  ward,  in  the  present  term,  moved  accordingly  (April  17).  The  requisites  of 
the  17  &  18  Vict.  c.  36,  have  been  sufficiently  complied  with.  By  section  1,  "Every 
bill  of  sale  of  personal  chattels,"  &c.,  "shall,  together  with  an  affidavit  of  the  time  of 
such  bill  of  sale  being  made  or  [281]  given,  and  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  same,  or  in  case  the  same  shall  be  made 
or  given  by  any  person  under  or  in  the  execution  of  any  process,  then  a  description 
of  the  residence  and  occupation  of  the  person  against  whom  such  process  shall  have 
issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  be  filed  "  within  twenty-one 
days.  The  statute  does  not  require  a  description  of  the  residence  and  occupation  of 
the  attesting  witness  on  the  face  of  the  bill  of  sale ;  and  it  may  be  a  question  whether 
such  description  need  be  given  anywhere,  except  in  cases  where  the  bill  of  sale  is 
made  by  a  sheriff  or  other  officer.  The  words  "and  of  every  attesting  witness  to  such 
bill  of  sale,"  seem  to  refer  to  the  words  "in  case  the  same  shall  be  made  or  given  by 
any  person  under  or  in  the  execution  of  any  process."  But,  assuming  that  a  descrip- 
tion of  the  residence  and  occupation  of  the  attesting  witness  is  in  all  cases  necessary, 

(b)  See  Begg  v.  Forbes,  13  C.  B.  614. 
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here  there  is  a  sufficient  description  in  the  affidavit.(a)  [Martin,  B.  The  attesting 
witness  was  acting  as  clerk  to  an  attorney :  that  was  his  occupation.]  Though  he 
had  ceased  to  practice,  his  name  was  on  the  roll  of  attornies,  and  therefore  he  was 
properly  described  as  "gentleman."  [Bramwell,  B.  In  [Allen  v.  Thompson  (1  H. 
&  N.  15)  this  Court  held  that  "gentleman  "  was  not  a  proper  description  of  a  clerk 
in  a  government  office.]  There  the  party  misdescribed  was  the  assignor  of  the  bill 
of  sale,  not,  as  here,  the  attesting  witness.  The  object  of  the  statute  was  to  give  such 
information  that  the  witness  might  easily  be  found,  if  wanted.  Therefore  it  has  been 
held  that  an  attorney's  clerk  is  properly  described  as  [282]  residing  at  the  attorney's 
place  of  business,  though  the  clerk  does  not  sleep  there :  Attenborough  v.  Thompson 
(2  H.  &  N.  559),  Blackwell  v.  Enqland  (8  El.  &  Bl.  541).  He  also  referred  to  Arch. 
Prac.  p.  1519,  9th  ed. ;  1  Black.  Com.  406. 

Cur.  adv.  vult. 

Martin,  B.,  now  said — The  question  in  this  case  was  whether  the  description  of 
the  residence  and  occupation  of  an  attesting  witness  was  sufficient  within  the  17  & 
18  Vict.  c.  36,  the  Act  for  preventing  frauds  upon  creditors  by  secret  bills  of  sale. 
The  first  point  to  consider  is,  whether  it  is  necessary  to  give  a  description  of  the 
residence  and  occupation  of  the  attesting  witness  to  a  bill  of  sale.  We  have  carefully 
read  the  act  of  parliament,  and  are  of  opinion  that  there  ought  to  be  one.  Now,  in 
this  case  there  was  no  statement  in  the  bill  of  sale  of  the  residence  and  occupation, 
but  simply  the  name  "  William  Johnson  ; "  and  therefore,  if  a  description  of  the 
residence  and  occupation  is  anywhere,  it  is  in  the  affidavit.  The  statement  in  the 
affidavit  is  "  William  Johnson,  of  Liverpool  in  the  county  of  Lancaster,  gentleman." 
The  evidence  was  that  Johnson  had  originally  been  an  attorney  ;  that  he  had  for  many 
years  ceased  to  be  so,  and  at  the  time  the  bill  of  sale  was  executed  he  was  acting  as 
clerk  to  another  attorney.  The  question  is,  whether,  under  those  circumstances,  there 
is  a  sufficient  description  of  the  residence  and  occupation  of  the  attesting  witness 
within  the  meaning  of  the  act  of  parliament.  'We  think  that  question  has  been  already 
concluded  by  the  case  of  Allen  v.  Thompson  (1  H.  &  N.  15),  and  if  the  matter  were  to 
come  before  us  de  novo,  we  should  be  of  the  [283]  same  opinion.  'J'he  witness  had 
an  occupation,  which  ought  therefore  to  have  been  stated.  The  definition  of  "an 
occupation"  is — "the  principal  business  of  one's  life;  vocation;  calling;  trade;  the 
business  which  a  man  follows  to  procure  a  living  or  obtain  wealth"  (Webster's  Diet.). 
The  bill  of  sale  was  an  honest  transaction,  so  that  it  is  to  be  regretted  that  the  assignee 
is  deprived  of  his  security.  On  the  other  hand  it  would  lead  to  very  great  incon- 
venience, if,  in  order  to  give  effect  to  an  honest  transaction,  we  were  to  put  a  wrong 
construction  on  the  statute.  It  was  argued  that  the  case  of  Allen  v.  Thompson  did  not 
apply,  because  there  the  person  in  respect  of  whom  the  description  was  incorrect  was 
the  assignor.  But  that  argument  cannot  avail,  for  the  same  description  of  residence 
and  occupation  is  required,  and  the  same  words  are  used  with  reference  both  to  the 
assignor  and  the  attesting  witness,  and  to  hold  it  a  description  in  one  respect  and  not 
in  the  other  would  be  contrary  to  all  reason  and  every  principle  of  construction.  On 
consideration,  therefore,  we  think  that  the  judgment  in  Allen  v.  Thompson  is  con- 
clusive, and  that  there  has  not  been  a  sufficient  description  of  the  attesting  witness  to 
satisfy  the  statute.     There  will  therefore  be  no  rule. 

Rule  refused. (ft) 

[284]  Hall  v.  Featherstone.  April  27,  1858. — Action  by  indorsee  against 
drawer  of  a  bill  of  exchange.  Plea :  that  the  defendant  indorsed  the  bill  and 
delivered  it  to  W.  to  get  discounted  for  the  defendant  and  pay  him  the  proceeds : 
that  the  bill  was  never  discounted  for  the  defendant,  nor  was  there  any  considera- 
tion for  his  indorsing  it  or  paying  the  amount  thereof :  and  W.,  in  fraud  of  the 
defendant,  indorsed  the  bill  to  the  plaintiff  without  consideration.  At  the  trial, 
the  defendant  proved  that  he  indor/sed  the  bill  in  blank  and  delivered  it  to  W.  to 
get  discounted  for  him,  which  W.  promised  to  do  and  bring  him  the  money  on 

(a)  With  respect  to  the  residence,  it  was  objected  that  the  name  of  the  town 
was  not  a  sufficient  description,  but  the  decision  of  the  Court  rendered  this  point 
immaterial. 

{h)  See  Sutton  v.  Bath,  post,  382. 
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the  following  morning.  VV.  took  away  the  bill,  but  never  returned,  and  the 
defendant  heard  no  more  of  it  until  payment  was  demanded  by  the  plaintiff's 
attorney.  Held  sufficient  evidence  of  illegality  to  cast  on  the  plaintiff  the  onus 
of  proving  consideration. 

[S.  C.  27  L.  J.  Ex.  308 ;  4  Jur.'(N.  S.)  813  ;  6  W.  R.  496.     Followed,  Tatam  v.  Haslar,  • 

1889,  23  Q.  B.  D.  348.] 

Declaration  on  a  bill  of  exchange,  dated  the  22nd  December,  1856,  and  drawn  by 
the  defendant  upon  and  accepted  by  one  Richardson,  for  payment  of  651.  two  months 
after  date,  and  indorsed  by  the  defendant  to  one  Wallis,  and  by  Wallis  to  the  plaintiff. 

Plea.  That  the  bill  was  indorsed  by  the  defendant  and  delivered  by  him  so 
indorsed  to  Wallis  who  received  the  same  from  the  defendant  and  always  held  the 
same,  for  a  special  purpose  only,  to  wit,  that  he  might  get  it  discounted  for  the  defen- 
dant and  pay  him  over  the  proceeds,  which  purpose  wholly  failed  and  was  never 
carried  out,  and  the  bill  was  never  discounted  for  the  defendant,  nor  was  there  ever 
any  value  or  consideration  for  the  defendant's  indorsing  the  bill  or  for  his  paying  any 
part  of  the  amount  thereof.  And  Wallis  afterwards,  in  fraud  of  the  defendant  and 
without  his  consent  and  in  violation  of  the  said  purpose,  indorsed  the  bill  to  the 
plaintiff.  And  that  there  never  was  any  value  or  consideration  for  the  indorsement 
of  the  bill  to  the  plaintiff  or  for  his  holding  the  same.  And  the  plaintiff  had  notice 
of  the  premises  before  and  when  the  bill  was  first  indorsed  to  him  and  took  it  from 
Wallis  with  such  notice.  And  the  bill  was  overdue  according  to  its  tenor  before  and 
when  it  was  first  indorsed  to  the  plaintiff.     Issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Terra,  the  defendant,  in  support  of  his  plea,  proved  that  on  the  night  of  the  22nd 
[285]  of  December,  1856,  one  Wallis  was  at  his  house,  when  he  asked  Wallis  to  get 
the  bill  in  question  discounted.  Wallis  promised  to  do  so,  and  bring  him  the  money 
on  the  following  morning.  The  defendant  then  indorsed  the  bill  in  blank  and 
delivered  it  to  Wallis,  who  took  it  away  with  him.  Wallis  never  returned  ;  and  the 
defendant  heard  no  more  of  the  bill  until  it  became  due,  when  the  plaintiff's  attorney 
applied  to  him  for  payment.  The  defendant  stated  that  Wallis  had  given  him  a 
memorandum  for  the  bill,  and  that  he  had  left  it  on  the  table  whilst  Wallis  was  at 
his  house,  and  having  quitted  the  room  for  a  short  time,  he  could  not  afterwards 
find  it. 

The  plaintiffs  counsel  submitted  that  there  was  no  case  to  call  on  the  plaintiff  to 
prove  consideration.  The  learned  Judge  was  of  that  opinion,  but  suggested  that,  in 
order  to  prevent  any  future  question,  the  plaintiff  should  prove  the  consideration. 
The  plaintiff  then  proved  that  he  had  di-scounted  the  bill  for  Wallis,  who  represented 
that  it  belonged  to  him.  The  defendant's  counsel  then  contended  that  upon  the  whole 
case  there  was  some  evidence  for  the  jury,  and  that  he  was  entitled  to  sum  up  for  the 
defendant.  The  learned  Judge  ruled  that  there  was  no  case  for  the  jury,  and  that 
the  defendant's  counsel  was  not  entitled  to  sum  up;  and  his  Lordship  directed  a 
verdict  for  the  plaintiff. 

Montagu  Chambers,  in  the  following  terra,  obtained  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection ;  against  which 

Edwin  James  (Hawkins  with  him)  shewed  cause.  The  evidence  given  by  the 
defendant  was  not  sufficient  to  cast  on  the  plaintiff  the  onus  of  proving  that  he  gave 
value  for  the  bill.  [Bramwell,  B.,  referred  to  Bailey  v.  Bidwell  (13  M.  &  W.  73).]  No 
doubt,  where  there  is  fraud  in  the  transfer,  the  holder  [286]  of  the  bill  must  prove 
consideration :  Roscoe  on  Evidence,  278,  9th  ed.  But  here  there  was  no  evidence  of 
fraud.  The  defendant  delivered  the  bill  to  Wallis  to  get  it  discounted,  and  he  failed 
to  hand  over  jthe  proceeds  to  the  defendant.     [Channell,  B.     In  Fitch  v.  Joties  (5  E.  & 

B.  238)  it  was  held  that  proof  of  illegality  or  fraud  in  a  previous  holder  raises  a  pre- 
sumption that  the  plaintiff  is  agent  for  that  holder  without  value,  and,  consequently, 
calls  on  the  plaintiff  to  prove  value ;  but  that  the  presumption  does  not  arise  where 
the  previous  holder  merely  held  without  consideration.]  Here,  there  was  no  illegality 
but  merely  a  failure  of  consideration  :  the  person  who  was  selected  by  the  defendant 
as  his  agent  violated   his  trust.     [Martin,   B.,   referred  to  Beny  v.  Alderman  (14 

C.  B.  95).] 

Montagu  Chambers,  in  support  of  the  rule.  The  defendant  proved  such  circum- 
stances of  suspicion  as  to  cast  on  the  plaintiff  the  onus  of  proving  consideration.     In 
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Edmunds  v.  Groves  (2  M.  &  W.  642)  Lord  Abinger  said  that  "  the  very  circumstance 
that  it  was  improperly  obtained  may  cast  such  suspicion  on  the  title  to  the  note,  that 
unless  the  plaintiff  rebuts  any  inference  to  be  drawn  from  his  possible  connection  with 
the  party  who  so  obtained  it,  by  proving  that  he  gave  value,  the  jury  may  infer 
against  him  that  he  was  so  connected."  Smith  v.  Braine  (16  Q.  B.  244)  is  an  express 
authority  that  there  was  in  this  case  evidence  which  ought  to  have  been  submitted  to 
the  jury.     He  was  then  stopped  by  the  Court. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  Later 
decisions  have  laid  down  this, — that  if  there  are  any  circumstances  in  the  nature  of 
fraud  or  ille-[287]-gality  which  can  be  left  to  the  jury,  proof  of  those  circumstances 
by  the  defendant  will  cast  on  the  plaintiff  the  onus  of  shewing  that  he  gave  value  for 
the  bill.  Here,  the  value  disclosed  was  a  question  which  in  strictness  ought  to  have 
been  submitted  to  the  jury.  At  the  trial,  I  thought  that  the  defendant's  evidence 
was  not  sufficient  to  call  on  the  plaintiff  to  prove  consideration,  but  the  case  of  Smith 
V.  Braine  (16  Q.  B.  244)  establishes  this  proposition,  that  if  there  are  any  circumstances 
from  which  the  jury  may  infer  that  the  plaintiff  has  not  given  value  for  the  bill,  and 
he  offers  no  evidence  in  reply,  the  facts  should  be  submitted  to  the  jury  in  support  of 
the  plea.     There  will  therefore  be  a  new  trial. 

Martin,  B.  I  think  that,  according  to  the  authorities,  there  was  at  the  close  of 
the  defendant's  case  evidence  for  the  jury  in  support  of  the  plea.  Smith  v.  Braine  is 
conclusive  on  that  point.  I  adhere  to  what  I  said  in  Harvey  v.  Towers  (6  Exch.  656). 
The  authorities  have  established  a  principle  which  is  contrary  to  the  general  rule  by 
which  a  defendant  is  bound  to  prove  all  the  facts  necessary  to  constitute  a  defence. 
It  may  perhaps  be  justified  on  the  ground  of  convenience,  as  throwing  difficulties  in 
the  way  of  recovering  on  bills  tainted  with  fraud. 

Bramvvell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  The 
cases  have  established  that,  if  there  be  fraud  or  illegality  in  the  inception  of  a  bill,  or 
lit"  the  circumstances  under  which  it  was  taken  by  the  person  who  indorsed  it  to  the 
plaintiff,  he  must  prove  consideration.  That  is  established  beyond  controversy.  The 
question,  therefore,  is,  whether  there  was  fraud  or  illegality  in  the  inception  of  this 
bill  or  in  the  course  of  the  intermediate  [288]  indorsement — what  is  the  value  of  the 
evidence  is  immaterial.  I  think  there  was  stronger  evidence  than  in  the  case  of  Smith 
V.  Braine  (16  Q.  B.  244);  for  there  it  was  not  clear  that  the  intermediate  indorser 
intended  to  appropriate  the  money.     However,  the  principle  of  that  case  governs  this. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  The'view 
taken  at  the  trial  was  in  accordance  with  the  earlier  decisions,  which  are  not  consistent 
with  Smith  v.  Braine  and  Mather  v.  Lo^d  Maidstone  (1  C.  B.  N.  S.  273). 

Rule  absolute. 

WiNTLE,  Judgment  Creditor  v.  Williams,  Judgment  Debtor,  Smith,  Garnishee. 
April  29,  1858. — Where,  in  a  garnishment  proceeding  under  the  Common  Law 
Procedure  Act,  1854,  the  garnishee  disputes  his  liability,  and  the  judgment 
creditor  declines  to  proceed  by  writ  under  the  64th  section,  the  garnishee^  is 
entitled  to  have  the  attachment  order  dismissed  with  costs. 

[S.  C.  27L.  J.  Ex.  311.] 

On  the  27th  March  the  plaintiff  recovered  judgment  against  the  defendant  for  151. 
debt  and  costs.  On  the  30th  March  an  order  was  made  under  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854,  "that  all  debts  owing  or  accruing  from  one  Smith, 
the  garnishee,  to  the  judgment  debtor  be  attached  to  answer  the  judgment  debt,  and 
that  the  garnishee  appear  before  a  Judge  on  a  day  named,  to  shew  cause  why  he 
should  not  pay  the  judgment  creditor  the  debt  due  from  him  to  the  judgment  debtor." 
On  the  13th  April  cause  was  shewn  before  Pollock,  C.  B.,  who  ordered  that  the  above 
order  be  dismissed  with  costs,  on  the  ground  that  the  garnishee  held  the  money  of 
the  judgment  debtor  in  trust  to  divide  it  amongst  his  creditors. 

Gray,  in  the  present  term,  obtained  a  rule  calling  on  the  garnishee  to  shew  cause 
why  the  order  of  Pollock,  C.  B.,  [289]  should  not  be  rescinded  ;  and  why  the  garnishee 
should  not  pay  into  Court  an  amount  equal  to  the  judgment  debt;  and  why,  in 
default  thereof,  the  plaintiff  should  not  be  at  liberty  to  issue  execution  against  him, 
pursuant  to  the  63rd  section  of  the  Common  Law  Procedure  Act,  1854,  or  why  the 
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plaintiff  should  not  be  at  liberty  to  proceed  against  the  garnishee  pursuant  to  the  64th 
section  of  that  Act. 

C.  Pollock  now  shewed  cause  upon  further  affidavits,  clearly  shewing  that  the 
garnishee  held  the  money  of  the  judgment  debtor  in  trust  for  his  creditors. 

Gray,  contri.  The  plaintiff  abandons  that  part  of  the  rule  which  asks  for  leave 
to  proceed  against  the  garnishee,  and  only  desires  that  so  much  of  the  garnishment 
order  as  attaches  the  debt  may  not  be  dismissed.  If  that  order  had  not  called  on  the 
garnishee  to  shew  cause  why  he  should  not  pay  the  judgment  creditor,  the  attachment 
would  have  been  in  force  and  proceedings  might  at  any  time  have  been  taken  under 
it.  [Bramwell,  B.  By  the  64th  section  of  the  Common  Law  Procedure  Act,  1854, 
"  If  the  garnishee  disputes  his  liability,  the  Judge,  instead  of  making  an  order  that 
execution  shall  issue,  may  order  that  the  judgment  creditor  shall  be  at  liberty  to 
proceed  against  the  garnishee  by  writ,  calling  upon  him  to  shew  cause  why  there 
should  not  be  execution  against  him  for  the  alleged  debt,"  &c.  That  section  does  not 
say  what  is  to  take  place  if  the  garnishee  disputes  his  liability  and  the  judgment 
creditor  is  unwilling  to  proceed  against  him ;  but  it  could  never  have  been  intended 
that  the  attachment  should  remain  in  force  until  the  judgment  creditor  thought  fit 
to  proceed.]  The  plaintiff  is  entitled  to  be  in  the  same  situa-[290]-tion  as  if  he  had 
not  by  the  attachment  order  called  on  the  garnishee  for  payment. 

Pollock,  C.  B.  The  rule  must  be  discharged.  Where  the  garnishee  disputes 
his  liability,  and  the  judgment  creditor  declines  to  proceed  against  him  by  writ  of 
revivor,  the  attachment  order  ought  to  be  dismissed  with  costs.  The  judgment 
creditor  must  either  go  on  or  retire  and  pay  the  costs.  If  he  does  not  demand  the 
writ,  it  is  because  he  knows  he  is  in  the  wrong. 

Martin,  B.     I  am  of  the  same  opinion. 

Bramwell,  B.  It  seems  to  me  that  where  the  judgment  creditor  calls  on  the 
garnishee  to  appear  before  a  Judge,  and  the  garnishee  appears  and  disputes  his 
liability,  and  the  judgment  creditor  will  not  proceed  against  him,  the  Judge  is 
warranted  in  putting  an  end  to  the  attachment.  It  would  be  a  great  hardship  on  the 
garnishee  if  the  order  were  allowed  to  stand.  Therefore,  in  this  case,  I  think  that  the 
learned  Judge  was  right  in  setting  aside  the  order. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  must  be  discharged.  The 
course  of  proceeding  was  this  : — The  Judge  made  an  order  of  a  two-fold  character : 
First,  he  ordered  that  all  debts  owing  or  accruing  from  the  garnishee  to  the  judgment 
debtor  should  be  attached  to  answer  the  judgment  debt.  But  that  order  could  not  be 
enforced  until  the  garnishee  was  summoned  before  a  Judge;  therefore  the  Judge 
made  another  order  that  the  garnishee  should  appear  on  a  given  day  before  him  to 
shew  cause  why  he  should  not  pay  to  the  judgment  creditor  the  debt  due  from  himself 
to  the  judgment  debtor.  If  a  garnishee  does  not  pay  the  money  into  [291]  Court, 
and  does  not  dispute  the  debt,  or  does  not  appear  upon  the  summons,  the  Judge  may 
order  execution  to  issue  without  any  previous  writ  or  process ;  but  if  the  garnishee 
disputes  his  liability,  the  judgment  creditor  has  the  option  of  issuing  a  writ  against 
him.  Here,  the  judgment  creditor  declined  to  do  so ;  and,  therefore,  I  think  that  the 
learned  Judge  was  right  in  rescinding  the  attachment  order.  The  judgment  creditor 
in  effect  abandoned  his  right  of  obtaining  payment  from  the  garnishee. 

Rule  discharged,  with  costs, 

Wheelhouse  v.  Ladbrooke.  April  27,  1858. — A  joint  and  several  bond  was  con- 
ditioned for  payment  of  the  principal  money  after  six  months'  notice,  and  in  the 
mean  time  for  paj'ment  of  interest  on  the  usual  quarter  days.  Default  having 
been  made  in  payment  of  one  quarter's  interest  (as  it  was  said  through  inadvert- 
ence), the  obligee  gave  notice  to  pay  the  principal,  and  the  next  day  brought 
actions  on  the  bond  against  the  several  obligors.  Held  that  the  Court  had  no 
power  to  stay  the  proceedings  on  payment  of  the  interest  due  and  costs. 

[S.  C.  27  L.  J.  Ex.  307 ;  4  Jur.  (N.  S.)  417 ;  6  W.  R  488.] 

This  was  an  action  on  two  joint  and  several  bonds,  each  in  the  penal  sum  of 
40,0001.  and  conditioned  for  payment  of  20,0001.  and  interest  at  the  expiration  of  six 
months  after  notice  in  writing  requiring  payment ;  and  whilst  the  20,0001.  remained 
unpaid,  for  payment  of  5  per  cent,  interest  on  the  usual  quarter  days.     Default  was 
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made  in  the  payment  of  the  quarter's  interest  due  the  25th  March  (as  it  was  alleged 
through  inadvertence),  and  on  the  8th  of  April  the  plaintiff  gave  notice  in  writing 
requiring  payment  of  the  principal,  and  on  the  following  day  commenced  the  present 
and  four  other  actions  against  the  other  obligors. 

Maude  now  moved  to  stay  proceedings  on  payment  of  the  interest  due  and  costs ; 
or  to  stay  proceedings  until  the  expiration  of  the  notice  requiring  payment.  The 
Court  may  give  relief  in  the  exercise  of  its  equitable  jurisdiction.     [292]  In    Fan 

Sandau  v.    ,   one,   &c.    (1    B.  &  Aid.  214),   the   Court   refused   to   interfere. 

[Martin,  B.  The  case  of  Darby  v.  Wilkins  (2  Str.  957)  is  an  express  authority  against 
the  application.  There  a  bond  was  conditioned  for  payment  of  a  certain  sum  by 
instalments,  and,  the  first  instalment  not  being  paid,  the  bond  was  put  in  suit. 
Before  judgment,  the  defendant  moved  to  bring  in  the  amount  of  that  instalment 
with  interest  and  costs.  The  plaintiff  was  willing  to  accept  it,  but  insisted  that  as 
the  bond  was  forfeited  he  had  a  right  to  sign  judgment,  and  submitted  to  be  bound 
by  the  rule  not  to  take  out  execution  for  more  than  was  due.]  That  was  an  applica- 
tion under  the  4  Anne,  c.  16,  s.  13,  which  enables  a  defendant  at  any  time,  pending 
an  action  upon  a  bond  with  a  penalty,  to  bring  into  Court  the  principal,  interest,  and 
costs,  in  full  satisfaction  and  discharge  of  the  bond ;  and  the  Court  there  said : — 
"  That  plainly  relates  to  the  ease  of  bringing  in  all  the  money  reserved  by  the  condi- 
tion, because  it  says  the  bond  shall  be  absolutely  discharged.  However,  within  the 
equity  of  the  statute,  it  has  been  allowed  to  bring  in  the  money  due  on  the  instalments." 
[Channell,  B.  The  bond  having  been  forfeited  at  law,  the  plaintiff  has  a  right  to 
judgment  for  the  penalty  as  a  security  for  his  debt;  while  the  8  &  9  Wm.  3,  c.  11, 
prevents  him  issuing  execution  for  more  than  is  actually  due.]  The  plaintiff  will  be 
in  no  worse  situation  than  he  would  have  been  if  the  instalment  had  been  paid  on 
the  day  it  was  due. 

Pollock,  C.  B.     There  will  be  no  rule.     We  have  no  jurisdiction  to  interfere. 

Martin,  B.     We  cannot  deprive  a  party  of  his  legal  right. 

[293]  Bramwell,  B.  Application  to  the  equitable  jurisdiction  of  a  Court  of  law 
is  where  the  Court  is  asked  to  do  in  a  summary  way  something  which  would  other- 
wise have  been  done  in  the  ordinary  way ;  but  here  we  are  asked  to  deprive  the 
plaintiff  of  his  right  to  enforce  payment  of  his  debt. 

Channell,  B.,  concurred. 

Rule  refused. 

HoGGE  V.  Burgess.  May  1,  1858. — The  rules  of  law,  as  to  setting  aside  awards 
under  ordinary  references,  apply  to  compulsory  references  under  the  Common 
Law  Procedure  Act,  1854,  and  the  8th  section  of  that  Act  only  enables  the  Court 
to  remit  the  matters  referred  to  the  arbitrator  in  cases  where  they  would  other- 
wise set  aside  the  award. — Therefore  where,  on  a  compulsory  reference  under 
that  Act,  the  defendant  set  up  the  Statute  of  Limitations,  and  the  plaintiff  relied 
on  a  running  account,  and  the  arbitrator  certified  that  he  was  entitled  to  recover, 
the  Court  refused  to  remit  the  matter  to  the  arbitrator  on  an  affidavit  that  he 
was  mistaken  as  to  the  law  and  fact. 

[S.  C.  27  li.  J.  Ex.  318 ;  4  Jur.  (N.  S.)  668 ;  6  W.  R.  504.] 

This  was  an  action  to  recover  921.  lis.  7d.,  the  balance  of  an  account  for  beer 
supplied  by  the  plaintiff  to  the  defendant.  After  the  issuing  of  the  writ  the  cause  was 
referred  by  order  of  a  Judge,  under  the  3rd  section  of  the  Common  Law  Procedure 
Act,  1854,  to  the  judge  of  the  County  Court  of  Bedfordshire,  holden  at  Ampthill.  At 
the  hearing  before  the  arbitrator  the  defendant  set  up  the  Statute  of  Limitations,  and 
the  plaintiff  relied  upon  the  account  being  a  running  account.  The  arbitrator  certified 
that  the  plaintiff  was  entitled  to  recover  the  amount  claimed. 

W.  M.  Cooke  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the 
certificate  should  not  be  set  aside,  on  the  ground  that  the  arbitrator  decided  the 
matters  referred  to  him  contrary  to  law  and  fact ;  or  why  the  matters  should  not  be 
referred  back  to  the  arbitrator.  The  affidavit  in  support  of  the  application  set  out 
the  account  and  stated  that  the  arbitrator's  decision  was  founded  on  a  fact  stated  by 
himself,  that  this  was  a  running  account,  and  that  therefore  the  Statute  of  Limitations 
did  not  apply. 
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[294]  H.  Lloyd  shewed  cause.  In  ordinary  references  the  decision  of  the  arbitrator 
is  final ;  and  if  the  award  is  good  on  the  face  of  it,  the  Court  will  not  set  it  aside 
because  the  arbitrator  has  made  a  mistake  in  law  or  in  fact.  The  Court  will  not  remit 
the  matters  referred  to  the  arbitrator  except  in  cases  where  they  would  otherwise  set 
aside  the  award.  The  same  rule  prevails  in  references  under  the  compulsory  clauses 
of  the  Common  Law  Procedure  Act,  1854.  The  3rd  section  enables  the  Court  or  a 
Judge,  upon  the  application  of  either  party,  to  refer  matters  of  mere  account  to  an 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of  the  Court,  or,  in  country  causes, 
to  the  judge  of  any  County  Court.  [Martin,  B.  The  7th  section  expressly  says  that 
the  proceedings  upon  any  such  arbitration  shall  be  subject  to  the  same  rules  as  to 
setting  aside  the  award,  as  upon  a  reference  made  by  consent  under  a  rule  of  Court  or 
Judge's  order.] 

The  Court  then  called  on 

W.  M.  Cooke  to  support  the  rule.  There  is  a  difference  between  references  by 
consent  and  references  under  the  compulsory  clauses  of  the  Common  Law  Procedure 
Act,  1854.  In  Brown  v.  Hellaby  (1  H.  &  N.  729),  which  was  a  reference  under  that 
Act,  the  Court  remitted  the  award  to  the  arbitrator  in  order  that  he  might  find  the 
issues  specifically.  [Watson,  B.  In  that  case  cross  actions  were  referred  by  separate 
orders  of  reference,  and  the  question  was  whether  the  arbitrator  ought  not  to  have 
made  two  awards.]  The  case  was  again  before  the  Court,  and  it  would  seem  from  the 
report  of  it.(/>)  that  the  rule  with  respect  to  ordinary  [295]  references  does  not  apply 
to  compulsory  references  under  the  Common  Law  Procedure  Act,  1854.  In  Holland's 
Notes  to  the  Common  Law  Procedure  Act,  1854,  p.  213,  the  editor  refers  to  the  case 
of  Fuller  v.  Fenwick  (3  C.  B.  705),  where  there  was  a  clause  in  the  order  of  reference 
empowering  the  Court,  in  case  of  a  motion  to  set  aside  the  award,  to  remit  the  matters 
thereby  referred,  and  the  Court  refused  to  refer  back  an  award  for  an  objection  in 
point  of  law  not  apparent  on  the  face  of  it ;  but  a  doubt  is  expressed  "  whether  that 
decision  will  still  govern  the  Court,  as  the  power  of  remitting  is  now  given  by  the 
legislature,  not  by  the  parties  to  the  reference ;  and  the  power  is  in  more  general 
terms  than  the  powers  generally  found  in  orders  of  reference."  The  7th  section  of 
the  Common  Law  Procedure  Act,  1854,  does  not  apply  to  this  case.  By  that  section 
"  the  proceedings  upon  any  such  arbitration  as  aforesaid  shall,  except  otherwise 
directed  hereby  or  by  the  submission  or  document  authorizing  the  reference,  be  con- 
ducted in  like  manner,  and  subject  to  the  same  rules  and  enactments,  as  to  the  power 
of  the  arbitrator  and  of  the  Court,  the  attendance  of  witnesses,  the  production  of 
documents,  enforcing  or  setting  aside  the  award,  and  otherwise,  as  upon  a  reference 
made  by  consent  under  a  rule  of  Court  or  Judge's  order."  That  relates  to  an  applica- 
tion to  set  aside  the  award,  not  to  remit  the  matter  referred  to  the  arbitrator.  Then 
the  8th  section  provides,  that  "in  any  case  where  reference  shall  be  made  to  arbitra- 
tion as  aforesaid,  the  Court  or  a  Judge  shall  have  power  at  any  time,  and  from  time 
to  time,  to  remit  the  matters  referred,  or  any  or  either  of  them,  to  the  re  consideration 
and  re-determination  of  the  said  arbitrator,  upon  such  terms,  as  to  costs  and  other- 
wise, as  to  the  said  Court  or  Judge  may  seem  proper."  The  power  to  remit  is  not 
limited  to  cases  where  the  Court  [296]  would  otherwise  set  aside  the  award,  for  the 
words  of  the  enactment  are  "in  any  case."  There  is  reason  for  the  distinction,  since, 
in  references  under  the  Act,  the  parties  are  deprived  of  their  right  of  trial  by  jury, 
and  the  arbitrator  is  an  officer  of  the  Court  to  whose  appointment  they  have  not 
assented.  Even  in  an  ordinary  reference  the  Court  will  set  aside  an  award  for  a 
mistake  in  law  or  fact,  though  not  apparent  on  the  face  of  the  award,  if  the  arbitrator's 
reasons  for  the  decision  appear  by  some  other  authentic  document:  Kent  v.  Elstob 
(3  East,  1 8).  So,  where  the  arbitrator  has  committed  a  mistake  so  gross  as  to  amount 
to  misconduct,  the  Court  will  interfere  though  the  objection  does  not  appear  on  the 
face  of  the  award :  In  re  Hall  v.  Uinds  (2  Man.  &  G.  847).  In  Phillips  v.  Fvans 
(12  M.  &  W.  309),  where  the  arbitrator  omitted  by  mistake  a  sum  admitted  to  be 
due  to  the  plaintiff,  but  the  error  did  not  appear  on  the  face  of  the  award  nor  did  the 
arbitrator  make  any  affidavit,  this  Court  refused  to  interfere.  The  8th  section  was 
intended  to  alter  that  state  of  the  law,  by  enabling  the  Court  to  remit  the  matters  to 

(b)  27  L.  J.  Exch.  217.  Not  reported  in  H.  &  N.  because  there  was  no  decision 
on  the  subject :  the  Court  having  refused  to  entertain  the  application  to  set  aside  the 
award,  because  the  amount  in  dispute  was  so  trivial. 
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the  arbitrator  in  all  cases  of  compulsory  reference,  where  it  appeared  to  the  satisfaction 
of  the  Court  that  he  was  mistaken  in  point  of  law  or  fact. 

Martin,  B.  The  rule  must  be  discharged.  Upon  the  true  construction  of  the 
Act,  this  case  is  provided  for  by  the  7th  section.  According  to  the  old  rule,  the 
decision  of  an  arbitrator,  both  upon  the  law  and  facts,  was  conclusive.  That  rule 
was  broken  into  by  the  Court  of  King's  Bench  in  the  case  of  Kent  v.  Elstob,  and  on 
another  occasion  by  the  Court  of  Common  Pleas  in  the  case  of  In  re  Hall  and  Hinds. 
The  latter  case  was  cited  before  this  Court  in  Phillips  v.  Evans,  where  the  present 
Mr.  Justice  Williams  argued  in  [297]  support  of  the  rule  and  urged  every  topic  which 
could  be  submitted  to  the  Court,  but  they  refused  to  interfere ;  and  Parke,  B.,  in 
concluding  his  judgment,  said : — "  Although  we  may  possibly  do  some  injustice  in 
particular  cases,  I  think  it  better  to  adhere  to  the  principle  of  not  allowing  awards  to 
be  set  aside  for  mistakes,  and  not  to  open  a  door  to  inquire  into  the  merits,  or  we 
shall  have  to  do  so  in  almost  every  case."  Alderson,  B.,  also  said  : — "  It  is  safer  to 
abide  by  the  general  rule  of  not  allowing  awards  to  be  set  aside  for  mistakes."  That 
was  clearly  the  old  rule,  and  we  have  now  to  deal  with  an  act  of  parliament  operating 
on  these  proceedings  by  compulsory  reference.  It  is  well  known  that  up  to  a  certain 
period  there  was  no  power  to  send  back  an  award  to  an  arbitrator.  The  clause  for 
that  purpose  was  first  introduced  by  the  late  Mr.  Vaughan  Richards,  and  it  enabled 
the  Court  to  remit  the  matters  referred  to  the  arbitrator  instead  of  setting  aside  the 
award.  The  legislature,  acting  on  that  state  of  things,  by  the  3rd  section  of  the 
Common  Law  Procedure  Act,  1854,  enabled  the  Court  or  a  Judge  to  refer  matters  of 
mere  account,  in  country  causes,  to  the  judges  of  the  County  Courts,  who  are  proper 
persons  to  decide  upon  both  the  law  and  facts.  Then  comes  the  7th  section,  which 
refers  to  an  arbitration  in  pursuance  of  an  order  of  the  Court  or  a  Judge  under  the 
3rd  section,  and  which  says  that  the  proceedings  upon  any  such  arbitration  "  shall  be 
conducted  in  like  manner,  and  subject  to  the  same  rules  and  enactments,  as  to  the 
power  of  the  arbitrator  and  of  the  Court,"  &c.,  "  enforcing  or  setting  aside  the  award, 
and  otherwise,  as  upon  a  reference  made  by  consent  under  a  rule  of  Court  or  a  Judge's 
order."  So  that  there  is  an  express  enactment  that  the  power  of  the  arbitrator  and 
of  the  Court  as  to  setting  aside  the  award  shall  be  the  same  as  upon  a  reference  by 
consent.  I  cannot  conceive  a  stronger  legislative  enactment  that  the  [298]  Court 
shall  have  no  further  power  to  set  aside  an  award  under  that  Act  than  on  a  reference 
by  consent.  Mr.  Cooke  says  that  is  altered  by  the  8th  section  ;  but  we  must  look 
at  the  intention  of  the  legislature,  and  we  find  a  distinct  enactment  that  the  power 
of  the  Court  shall  be  the  same  as  on  a  reference  by  consent,  and,  applying  that  to  this 
case,  it  means  that  the  Court  shall  not  have  power  to  set  aside  an  award  for  a 
mistake  of  law  or  fact.  The  8th  section  says  : — "  In  any  case  where  reference  shall 
be  made  to  arbitration  as  aforesaid,  the  Court  or  a  Judge  shall  have  power  at  any 
time,  and  from  time  to  time,  to  remit  the  matters  referred,  or  any  or  either  of  them, 
to  the  re-consideration  and  re-determination  of  the  said  arbitrator,  upon  such  terms, 
as  to  costs  and  otherwise,  as  to  the  said  Court  or  Judge  may  seem  proper."  It  seems 
to  me,  that  is  nothing  more  than  enacting  that  the  clause  introduced  by  Mr.  Richards 
shall  apply  to  all  orders  of  reference  made  under  the  3rd  section,  and  that  it  does 
not  alter  the  distinct  enactment  of  the  7th  section.  Brown  v.  Hellaby,  reported  in 
26  Law  Journal,  was  not  a  judicial  decision.  It  is  true  that  arbitrators  may  commit 
error,  but  we  must  contrast  the  one  evil  with  the  other,  and  the  evil  of  having 
innumerable  appfications  to  set  aside  awards  would  far  exceed  the  evil  of  an  occasional 
wrong  decision.     For  these  reasons  I  think  that  the  Court  has  no  power  to  interfere. 

Watson,  B.  I  am  of  the  same  opinion.  This  is  a  motion  to  set  aside  the  certifi- 
cate of  an  arbitrator,  on  the  ground  that  he  was  mistaken  in  point  of  law  and  fact. 
The  law  as  regards  awards  not  under  this  Act  is  clear.  Where  an  arbitrator  professes 
to  decide  according  to  law,  but  does  not  do  so,  if  the  mistake  appears  on  the  face  of 
the  award,  or  is  disclosed  by  some  contemporaneous  writing,  the  Court  will  set  aside 
the  award.  So,  also,  with  respect  to  [299]  a  mistake  in  fact.  To  that  extent  the 
law  has  gone,  but  no  further.  An  attempt  was  made  to  carry  it  further  in  the  case 
of  Phillips  V.  Evans  (12  M.  &  W.  309).  There  it  appeared  by  the  affidavit  of  one  of 
the  parties  that  the  arbitrator  had  made  a  mistake,  and,  on  its  being  pointed  out  to 
him,  he  admitted  it.  But  the  Court  refused  to  set  aside  the  award  on  that  ground, 
in  my  opinion  correctly,  because  if  once  an  inquiry  into  the  merits  were  allowed  there 
would  be  no  end  of  it.     However,  as  I  before  observed,  if  the  mistake  appears  on  the 
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face  of  the  award,  or  is  disclosed  by  some  contemporaneous  writing,  the  Court  will 
act  upon  it.  That  being  the  general  law,  the  only  question  is,  whether  there  is  any 
difference  with  respect  to  awards  under  the  compulsory  clauses  of  the  Common  Law 
Procedure  Act,  1854.  That  Act  provides  for  two  cases,  viz.,  a  reference  before  trial 
and  a  reference  upon  the  trial.  The  provisions  are  most  beneficial,  for  a  number  of 
causes  were  entered  at  Nisi  Prius  which,  being  matters  of  mere  account,  it  was  impossible 
to  try  so  as  to  do  justice  between  the  parties.  Section  3  relates  to  references  before 
trial ;  section  6  to  references  at  Nisi  Prius.  Then,  by  section  7,  "  The  proceed- 
ings upon  any  such  arbitration,"  that  is  upon  a  reference  either  before  trial  or  at 
Nisi  Prius,  "  sball  be  subject  to  the  same  rules  and  enactments  as  to  the  power  of  the 
Court,  the  enforcing  or  setting  aside  the  award,  as  upon  a  reference  made  by  consent 
under  a  rule  of  Court  or  Judge's  order."  Therefore  the  legislature  has  not  left  the 
matter  in  doubt,  but  has  clearly  expressed  its  intention  that  these  compulsory  refer- 
ences should  be  governed  by  the  rules  of  law  applicable  to  ordinary  references.  Then 
comes  the  clause  enabling  the  Court  or  a  Judge  to  remit  the  matters  referred  to  the 
re-consideration  of  the  arbitrator ;  but  that  does  not  apply  to  this  case.  The  Court 
or  a  Judge  can  only  remit  to  the  arbitrator  in  cases  where  they  [300]  would  otherwise 
set  aside  the  award.  For  these  reasons  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  It 
asks  to  set  aside  this  certificate,  or  to  refer  back  the  matters  to  the  arbitrator ;  and 
the  application  is  founded  on  a  supposed  distinction  between  references  under  the 
compulsory  clauses  of  the  Common  Law  Procedure  Act,  18-54,  and  references  under 
a  rule  of  Court  or  Judge's  order.  But  in  my  opinion  there  is  none.  The  8th  section 
gives  the  Court  or  a  Judge  no  more  power  than  they  would  have  under  an  ordinary 
reference  ;  that  is,  they  may  remit  in  compulsory  references  where,  in  references  made 
by  consent,  they  might  have  sent  back  the  matters  to  the  arbitrator.  The  case  of  In 
re  Hall  and  Hinds  went  to  the  utmost  extent.  There  the  arbitrator,  instead  of  adding 
two  sums  together  and  giving  the  aggregate  amount  to  the  party  as  he  meant  to  do, 
deducted  the  one  sum  from  the  other  and  gave  it  to  the  other  party,  and  the  Court 
considered  that  so  gross  a  mistake  as  to  amount  to  misconduct.  That  case,  however, 
was  under  the  consideration  of  this  Court  in  Phillips  v.  Evans,  but  they  did  not  act 
upon  it. 

Rule  discharged. 

[301]  Harrison  and  Another  v.  Taylor.  April  30,  1858. — The  plaintiffs 
registered,  under  the  5  &  6  Vict.  c.  100,  a  design  for  ornamenting  woven  fabrics. 
The  design  was  applied  to  a  fabric  woven  in  cells,  called  the  honeycomb  pattern, 
and  it  consisted  of  a  combination  of  the  large  and  small  honeycomb,  so  as  to  form 
a  large  honeycomb  stripe  on  a  small  honeycomb  ground.  The  large  honeycomb 
was  not  new  and  the  small  honeycomb  was  not  new,  but  they  had  never  been 
used  in  combination  before  the  plaintiffs  registered  their  design.  Other  fabrics 
had  been  woven  with  a  similar  combination  of  a  large  and  small  pattern.  In  an 
action  against  the  defendant  for  infringing  the  plaintiffs'  copyright.  Held,  that 
the  design  was  not  "  new  and  original "  within  the  meaning  of  the  5  &  6  Vict. 
c.  100. 

[S.  C.  27  L.  J.  Ex.  315 :  reversed  1859,  4  H.  &  N.  815.] 

The  declaration  stated,  that  after  the  passing  of  a  certain  act  of  parliament  made 
and  passed  in  a  session  of  parliament  held  in  the  6th  and  7th  years  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  consolidate  and  amend  the  laws  relating  to  the 
copyright  of  designs  for  ornamenting  articles  of  manufacture,"  the  plaintiffs,  before 
and  at  the  time  of  the  registration  of  the  design  as  next  hereinafter  mentioned,  and 
thence  until  the  commencement  of  this  suit,  were,  within  the  true  intent  and  meaning 
and  protection  of  the  said  act  of  parliament,  the  proprietors  of  a  new  and  original 
design,  or  pattern,  for  the  purpose  of  being  applied  by  weaving  the  same  to,  in,  or 
upon  woven  fabrics,  for  the  pattern  and  ornamenting  thereof ;  which  said  design  or 
pattern  at  the  time  of  said  registration  had  not  been  previously  published  :  and  there- 
upon heretofore,  to  wit  on  &c.,  the  plaintiffs  duly  registered  the  said  design  or  pattern, 
in  the  name  of  themselves  as  the  proprietors  thereof,  according  to  the  statute  in  that 
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case  made  and  provided.  Averments:  that  within  the  terra  of  one  year,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  the  said  design  or  pattern  was  first 
published,  and  that  from  the  time  of  the  said  publication  until  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  every  article 
of  manufacture  to  which  the  said  design  or  pattern  of  the  plaintiffs  had  been  applied, 
according  to  the  design  or  pattern,  had  thereon  the  word  "  Registered,"  with  the  date 
of  the  said  registration  thereof.  Breach  :  that  the  defendant,  well  knowing  the 
premises,  after  the  said  registration  and  within  the  term  of  one  year,  and  before  the 
commencement  of  this  suit,  to  wit  on  &c.,  and  on  divers  [302]  other  days  and  times 
afterwards,  wrongfully  and  unjustly  and  without  the  licence  or  consent  in  writing  of 
the  plaintiffs,  or  either  of  them,  applied  the  said  design  or  pattern  to  a  certain  sub- 
stance partly  artificial  and  partly  natural,  to  wit,  to  woven  fabrics,  in  imitation  of  the 
said  design  or  pattern,  contrary  to  the  form  of  the  statute.  &c. 

Plea  (inter  alia) :  that  the  said  design  or  pattern  was  not  new  and  original  as 
alleged.     Issue  thereon. 

At  the  trial  before  Bramwell,  B.,  at  the  London  sittings  after  last  Michaelmas  Term, 
it  appeared  that  in  March  1857  the  plaintiffs  registered  (under  the  Designs  Copyright 
Act,  5  &  6  Vict.  c.  100,)  a  design  for  ornamenting  woven  fabrics.  The  design  was 
applied  to  a  fabric  woven  in  cells,  called  the  honeycomb  or  porcupine  pattern,  and  it 
consisted  of  a  combination  of  the  large  honeycomb  and  small  honeycomb,  so  as  to  form 
a  large  honeycomb  stripe  on  a  small  honeycomb  ground.  The  large  honeycomb  was 
not  new  and  the  small  honeycomb  was  not  new,  but  they  had  never  been  used  in 
combination  before  the  plaintiffs  registered  their  design.  There  was  however  another 
fabric,  called  hopsack,  in  which  the  large  and  small  hopsack  pattern  had  been  used  in 
combination  similar  to  the  plaintiffs,  and  the  same  combination  had  also  been  used  in 
large  and  small  checks.  The  defendant  had  woven  fabrics  with  the  same  combination 
of  the  large  and  small  honeycomb  as  the  plaintiffs. 

It  was  submitted  on  behalf  of  the  defendant  that  this  was  not  a  new  and  original 
design  within  the  meaning  of  the  5  &  6  Vict,  c,  100.  By  arrangement  between  the  counsel 
that  question  was  left  to  the  jury,  and  they  found  it  in  the  affirmative ;  whereupon  a 
verdict  was  entered  for  the  plaintiffs,  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  him. 

Manisty,  in  the  following  terra,  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
defendant  on  the  above  plea,  on  [303]  the  ground  that  the  plaintiffs'  alleged  design 
was  not  a  new  and  original  design  within  the  meaning  of  the  5  &  6  Vict.  c.  100, 
against  which 

Montague  Smith  and  Brewer  shewed  cause  (April  29).  This  is  a  "  new  and  original 
design"  within  the  meaning  of  the  5  &  6  Vict.  c.  100.  The  3rd  section  (a)  gives  the 
proprietor  of  every  such  design  the  sole  right  to  apply  it  to  any  articles  of  manufacture 
for  certain  periods,  varying  according  to  the  description  of  manufacture,  which  is 
enumerated  in  classes.  This  case  falls  within  the  12th  class,  which  is,  "  woven  fabrics 
not  coraprised  in  any  preceding  class,"  and  the  protection  is  for  twelve  months. 
[Pollock,  C.  B.  The  large  honeycomb  in  itself  is  not  new,  and  the  small  honeycomb 
in  itself  is  not  new,  but  a  striped  pattern  is  made  by  the  combination  of  them.     Then, 

(a)  "  And  with  regard  to  any  new  and  original  design  (except  for  sculpture  and 
other  things  within  the  provisions  of  the  several  Acts  mentioned  in  the  Schedule  (C.) 
to  this  Act  aimexed),  whether  such  design  be  applicable  to  the  ornamenting  of  any 
article  of  manufacture,  or  of  any  substance,  artificial  or  natural,  or  partly  artificial  and 
partly  natural ;  and  that  whether  such  design  be  so  applicable  for  the  pattern,  or  for 
the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or  more  of 
such  purposes ;  and  by  whatever  means  such  design  may  be  so  applicable,  whether  by 
printing  or  by  painting,  or  by  embroidery,  or  by  weaving,  or  by  sewing,  or  by 
modelling,  or  by  casting,  or  by  embossing,  or  by  engraving,  or  by  staining,  or  by  any 
other  means  whatsoever,  manual,  mechanical  or  chemical,  separate  or  combined :  Be 
it  enacted,  that  the  proprietor  of  every  such  design  not  previously  published  either 
within  the  United  Kingdom  of  Great  Britain  and  Ireland  or  elsewhere,  shall  have  the 
sole  right  to  apply  the  same  to  any  articles  of  manufacture  or  to  any  such  substances 
as  aforesaid,  provided  the  same  be  done  within  the  United  Kingdom  of  Great  Britain 
and  Ireland,  for  the  respective  terras  hereinafter  mentioned,  such  respective  terms  to 
be  computed  from  the  time  of  such  design  being  registered  according  to  this  Act,"  &c. 
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has  that  sort  of  combination  ever  been  performed  upon  any  other  materiall  If  it 
[304]  has,  the  plaintiff  is  in  this  condition — a  person  makes  a  pattern  of  blue,  white, 
and  red,  in  stripes ;  then  another  puts  green,  yellow,  and  white :  is  the  latter  an 
infringement  of  the  former  ]  Can  a  design  be  said  to  be  new,  each  part  being  old, 
and  the  mode  of  dealing  with  the  two  parts  in  combination  having  been  adopted  with 
respect  to  other  substances  ?]  This  is  a  new  description  of  cloth  :  there  are  larger  and 
deeper  cells  than  before  made,  and  the  effect  of  the  combination  of  the  large  and  small 
cells  is  to  produce  a  stripe  of  a  new  design.  [Martin,  B.  Suppose  a  stripe  had  never 
been  applied  to  black  cloth,  but  only  to  blue  or  grey,  could  a  person  register  a  design 
for  applying  it  to  black  1  or  suppose  that  for  the  first  time  he  applied  a  black  stripe 
to  blue  cloth  or  a  blue  stripe  to  grey  ?]  In  those  cases  no  new  effect  would  be  pro- 
duced except  by  the  colour;  and  under  this  statute  there  cannot  be  "a  design"  by 
colour  only.  [Pollock,  C.  B.  If  a  person  designed  a  paper  for  a  room  with  a  purple 
ground  and  a  certain  spot  or  figure  of  a  red  colour,  another  person  could  not  register 
a  design  for  the  same  pattern  but  of  a  different  colour.  Bramwell,  B.  That  appears 
to  be  so  from  these  words  in  the  3rd  section  :  "  By  whatever  means  such  design  may 
be  so  applicable,  whether  by  printing,  or  by  painting,  or  by  embroidery,  or  by  weaving, 
or  by  sewing,  or  by  casting,  or  by  embossing,  or  by  engraving,  or  by  staining."]  This 
combination  is  "  a  design  "  within  the  Act.  It  is  new  and  original  because  it  has 
never  been  done  before,  and  this  precise  effect  arising  from  the  combination  of  the 
large  and  small  cells  has  never  been  produced  before.  Regina  v.  Firmin{a)  is  an 
authority  that  a  combination  of  known  things  may  produce  a  new  and  original  design. 
There  the  defendant  [305]  was  convicted  before  a  magistrate,  under  5  &  6  Vict.  c.  100, 
for  having,  after  notice  from  the  proprietor  of  a  new  and  original  design  for  a  regula- 
tion button,  and  without  his  consent,  sold  a  button  which  was  a  fraudulent  imitation 
of  it.  On  application  for  a  certiorari  to  remove  the  conviction  into  the  Court  of  Queen's 
Bench  for  the  purpose  of  quashing  it,  a  case  was  stated  by  order  of  the  Judge,  from 
which  it  appeared  that  the  alleged  original  design  consisted  of  the  royal  arms 
surrounded  by  a  garter,  the  garter  bearing  the  inscription  "  The  Koyal  Mail  Steam 
Packet  Company."  The  Court  held,  that  as  a  new  and  original  combination  might  be 
the  result  of  simultaneously  applying  two  old  and  known  designs  to  the  ornamenting 
of  a  button,  the  application  to  quash  the  conviction  ought  to  be  discharged,  Cole- 
ridge, J.,  there  said, — "  Suppose  a  jockey  on  one  button,  a  horse  on  a  second,  and  a 
third  button  having  such  a  jockey  as  in  the  first  button  mounted  on  such  a  horse  as 
in  the  second.  There  would  be  simultaneous  application  of  two  old  designs,  and  the 
result  would  be  a  new  combination.  So,  here,  a  scroll  with  writing  therein  is  an  old 
ornament  of  a  button  ;  so  is  the  royal  arms ;  is  not  the  union  of  the  two,  by  causing 
the  scroll  to  enclose  the  two,  a  new  combination  1 "  It  is  true  that  a  combination 
similar  to  that  in  this  case  had  been  applied  to  a  fabric  called  "  hopsack  " ;  but  "  hop- 
sack  "  is  not  a  cellular  cloth.  They  also  referred  to  the  6  &  7  Vict.  c.  65,  and  Regina 
V.  Bessell  (16  Q.  B.  810). 

Manisty,  in  support  of  the  rule.  There  is  no  novelty  or  originality  in  the  com- 
bination of  the  large  and  small  honeycomb  pattern.  The  protection  aiforded  by  these 
statutes  was  intended  as  a  reward  for  some  meritorious  invention.  The  5  &  6  Vict, 
c.  100,  and  6  &  7  Vict.  c.  65,  have  different  objects :  the  former  relates  to  ornament, 
the  latter  to  utility,  [306]  but  both  of  them  only  protect  new  and  original  designs. 
The  discovery  of  the  large  or  small  honeycomb  pattern  might  be  a  novelty  ;  but  there 
is  no  novelty  in  combining  them  in  the  same  way  as  was  formerly  done  with  the  hop- 
sack  and  with  checks.  If  the  5  &  6  Vict.  c.  100,  is  to  be  construed  as  suggested,  there 
was  no  occasion  to  introduce  the  words  "new  and  original,"  the  words  "any  design" 
would  have  been  sufficient.  This  is  simply  a  design,  there  is  nothing  new  or  original 
in  it.  [Bramwell,  B.  The  difficulty  I  have  is  this,  that  there  is  nothing  like  invention 
here.  A  person  who  is  blindfolded  may  take  two  pieces  of  cloth  and  put  them  together 
in  a  certain  form;  but  without  designing  it  is  difficult  to  say  what  is  the  design. 
Suppose,  instead  of  this  particular  invention,  there  had  been  a  honeycomb  ground  with 
a  plain  cloth  stripe,  would  that  be  a  design  1]     It  would  not,  because  it  was  known  to 

(a)  Q.  B.,  M.  T.  Nov.  8,  1851.  No  report  of  this  case  can  be  found  except  in  a 
publication  called  "The  Justice  of  the  Peace"  (vol.  15,  p.  740),  from  which  the  above 
statement  is  taken. 
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everybody  that  it  could  be  done.  [Pollock,  C.  B.  Your  argument  is  this  : — There  have 
been  formerly  two  fabrics,  which  may  be  represented  by  horizontal  and  perpendicular 
lines,  one  of  them  smaller  than  the  other;  and  formerly  there  were  other  fabrics 
represented  by  diagonal  lines  large  and  small.  Manufacture  D.  is  not  new,  and 
manufacture  C.  is  not  new ;  and  the  mode  of  putting  them  together  has  been  done 
with  fabrics  A.  and  B. ;  then  what  is  there  new  in  C.  and  D.  1  Bramwell,  B.  Suppose 
a  person  wove  cloth  with  a  large  pattern  for  the  ground  and  a  small  pattern  for  the 
stripe,  would  that  be  a  new  pattern?]  That  is  different  from  this  case,  which  is 
the  mere  putting  together  in  a  known  way  two  known  things  of  the  same  sort. 
[Pollock,  C.  B.  It  is  as  if  a  person  registered  a  new  and  original  design  for  making 
shirts  in  linen,  and  another  person  registered  the  application  of  the  same  thing  to 
making  shirts  in  calico.]  In  Brook  v.  Asto7i  (8  El.  &  Bl.  478)  there  was  a  patent  for 
an  improvement  in  a  machine  for  finishing  yarns  of  wool  and  hair,  and  [307]  the  same 
process  was  applied  to  the  finishing  of  cotton  or  linen  yarns,  but  that  was  held  not  to 
be  the  subject  of  a  patent. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said, — In  this  case  the  question  is,  whether  that  which  the 
plaintiff  alleged  to  be  a  new  and  original  design  is  so.  We  are  of  opinion  that  it  is 
not.  It  turning  out,  on  the  facts,  that  the  two  materials  used  by  the  plaintiffs  were 
neither  of  them  new,  but  both  of  them  old,  and  that  the  mode  of  dealing  with  them 
was  not  new,  but  also  old,  the  supposed  new  and  original  design  comes  to  this — that 
old  materials  are  used  in  an  old  way,  and  we  think  that  does  not  make  a  new  design. 
The  rule  must  therefore  be  absolute. 

Martin,  B.  One  of  the  explanations  in  the  dictionary  of  the  word  design  is, 
"project,"  "an  idea,"  and  it  seems  to  me  that  such  is  the  sense  in  which  the  word 
"design"  is  used  in  this  act  of  parliament.  Here  the  "idea"  was  not  new,  but  there 
was  merely  the  applying  an  old  idea  to  a  different  kind  of  cloth.  This  is  a  mere  com- 
bination in  a  manner  well  known.  There  must  be  something  like  projecting  or  form- 
ing an  original  idea  to  make  a  design  within  this  act  of  parliament. 

Bramwell,  B.  I  think  the  question  is  one  of  some  nicety,  but  in  my  opinion  the 
point  to  be  resolved  is  whether  this  is  a  new  and  original  design,  or  a  variety  of  an 
old  design.     I  think  that  it  is  a  variety  of  an  old  design. 

Channell,  B.,  concurred. 

Rule  absolute. 


[308]  Ruck  v.  Williams,  Clerk,  &c.  May  6,  1858. — The  plaintiff  was  the  owner 
of  premises  in  Cheltenham  which  were  drained  by  a  sewer  which  emptied  itself 
into  the  river  Chelt.  At  the  mouth  of  this  sewer  there  was  a  flap  or  penstock 
which  prevented  any  water  of  the  river  from  flowing  up  the  sewer.  In  the  year 
1852  an  act  of  parliament  passed  for  improving  the  town  of  Cheltenham  (15  Vict, 
c.  1.),  and  which  directed  the  Commissioners  appointed  under  it  to  make  new 
sewers.  Accordingly  the  Commissioners  constructed  a  new  sewer  which  passed 
under  the  river  Chelt  near  the  plaintiff's  premises,  and  removed  the  flap  from  the 
mouth  of  the  old  sewer  and  connected  it  with  the  new  sewer.  The  plaintiff's 
premises  were  twelve  feet  below  the  summit  level  of  the  new  sewer.  In  July 
1855  there  was  a  heavy  storm  of  rain,  by  which  the  river  Chelt  was  flooded,  and 
in  consequence  the  new  sewer  burst  and  the  water  of  the  river  flowed  into  it. 
The  Commissioners  erected  a  stank  round  the  hole,  but  before  the  repair  of  the 
sewer  was  completed  another  extraordinary  flood  took  place,  by  which  the  stank 
was  washed  away  and  the  water  of  the  river  rushed  into  the  sewer  and  forced 
the  sewage  matter  and  water  into  the  plaintiff's  premises,  thereby  causing  great 
damage.  The  15  Vict.  c.  1.,  incorporates  the  144th  section  of  the  Public  Health 
Act,  1844,  which  provides  "that  full  compensation  shall  be  made  out  of  the 
general  or  special  district  rates  to  be  levied  under  this  Act,  to  all  persons  sustain- 
ing any  damage  by  reason  of  the  exercise  of  any  of  the  powers  of  this  Act." 
Held,  first,  that  the  Commissioners  were  liable  to  an  action  for  negligence,  and 
were  entitled  to  reimburse  themselves  out  of    the  rates :    Secondly,  that  they 
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were  guilty  of  negligence  in  not  putting  up  a  flap  or  penstock  at  the  mouth  of 
the  old  sewer. 

[S.  C.  27  L.  J.  Ex.  357 ;  6  W.  R.  622,  Discussed,  Great  Western  Railway  of  Canada 
V.  Braid,  1863,  1  Moore  P.  C.  (N.  S.)  101.  Adopted,  Mersty  Docks  Trustees  w.  Gibbs, 
1866,  L.  R.  1  H.  L.  118.  Observation  adopted,  Stretton's  Derby  Brewery  Company  v. 
Derby  Coi-pwation,  [1894]  1  Ch.  431,  Referred  to,  Taff  Vale  Eailway  v.  Amalgamated 
Society  of  Railway  Servants,  [1901]  A,  C.  426,] 

The  declaration  stated,  that  the  plaintiff  sued  the  defendant,  clerk  for  the  time 
being  to  the  Cheltenham  Improvement  Commissioners,  within  the  true  intent  and 
meaning  of  "The  Cheltenham  Improvement  Act,  1852:"  For  that,  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c,,  the  plaintiff  was  possessed  of  certain 
messuages  and  tenements,  called  respectively  Montpellier  Baths  and  No.  4  Bath 
Place,  situate  and  being  within  the  boundaries  of  the  borough  and  parish  of 
Cheltenham ;  and  the  said  Commissioners  had,  within  the  boundaries  of  the  borough 
and  parish  of  Cheltenham,  and  the  limits  prescribed  by  the  Act  for  that  purpose,  and 
under  the  provisions  and  in  exercise  of  the  powers  of  the  said  Act,  constructed  a 
certain  sewer  which  passed  under  the  river  Chelt,  near  the  said  several  messuages  and 
premises  of  the  plaintiff,  and  kept  and  continued  the  said  sewer  so  constructed  and 
situated  as  aforesaid,  and  had  the  care,  controul  and  management  thereof  as  such 
Commissioners,  and  which  said  sewer  was  and  still  is  vested  in  them  as  such  Com- 
missioners under  the  said  Act.  And  the  plaintiff  further  saith,  that  the  said  sewer 
was  constructed  by  the  Commissioners  as  aforesaid  in  a  bad,  defective  and  improper 
manner,  and,  after  it  was  so  constructed,  it  was  .kept  and  continued  and  [309] 
allowed  by  them  to  remain  and  be  in  a  defective,  unsafe  and  improper  condition 
and  in  want  of  necessary  support  and  repairs;  and  that  there  was  a  want  of  due 
and  proper  care  on  the  part  of  the  said  Commissioners  in  and  about  the  premises  and 
in  constructing,  repairing,  and  seeing  to  and  providing  for  the  state  and  condition  of 
the  said  sewer  works  in  reference  thereto.  Whereby,  and  by  reason  of  the  construc- 
tion of  the  said  sewer  as  aforesaid,  and  the  said  several  premises  hereinbefore  men- 
tioned as  to  the  defective,  bad  and  improper  construction  of  the  said  sewer,  and  as  to 
the  keeping,  continuing  and  allowing  it  to  remain  and  be  in  a  defective,  unsafe  and 
improper  condition  and  in  want  of  necessary  support  and  repairs,  and  as  to  the  want 
of  due  and  proper  care  on  the  part  of  the  Commissioners  in  the  constructing,  repair- 
ing, and  seeing  to  and  providing  for  the  state  and  condition  of  the  said  sewer,  divers 
large  quantities  of  water,  sewage  matter  and  tilth  flowed  from  the  said  sewer  unto  the 
said  messuages  and  premises  of  the  plaintiff,  causing  great  damage  thereto  and  to 
certain  household  and  bath  furniture  of  the  plaintiff  therein,  &c. 

Plea.  Not  guilty  (by  stat.  11  &  12  Vict.  c.  63,  s.  139,  and  15  Vict.  c.  1.,  s.  20). 
Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Gloucestershire  Summer  Assizes,  1857,  the 
following  facts  appeared.  The  plaintiff  was  the  occupier  of  the  Montpellier  Baths,  at 
Cheltenham,  and  owner  of  a  house.  No.  4  Bath  Place.  For  a  considerable  time  there 
had  been  a  sewer  called  the  Montpellier  Baths  Sewer,  which  emptied  itself  into  the 
river  Chelt,  and  the  plaintiffs  premises  were  drained  by  means  of  a  private  drain 
communicating  with  this  sewer.  At  the  mouth  of  the  sewer  there  was  a  swing  flap 
or  penstock,  which  prevented  any  water  of  the  river  from  flowing  up  the  sewer  to  the 
plaintiff's  premises.  In  [310]  the  year  1852,  the  Commissioners  obtained  an  act  of 
parliament  (15  Vict.  c.  1,),  which  directed  them  to  make  new  sewers.  Accordingly, 
they  contracted  with  certain  persons  to  construct  a  sewer,  called  the  Chelt  Sewer, 
which  passed  under  the  river  Chelt,  near  the  plaintiff's  premises,  and  considerably 
deeper  than  the  Montpellier  Baths  Sewer.  The  Commissioners  removed  the  flap  from 
the  mouth  of  this  sewer  and  connected  it  with  the  Chelt  Sewer;  but  they  did  not 
replace  the  flap.  Several  witnesses  stated  that  it  was  usual  in  such  cases  to  put  up  a 
flap  or  penstock.  The  specification  of  the  contract  under  which  the  Chelt  Sewer  was 
constructed  did  not  contain  any  provision  for  putting  up  a  flap  or  penstock ;  but  it 
stated  that  the  new  sewer  was  to  be  inclosed  by  puddling  and  made  tight ;  and  the 
contractors  supposed  that  they  had  performed  their  contract  when  they  enclosed  it 
with  clay  puddle  and  so  delivered  up  the  work  to  the  Commissioners.  On  the  13th 
July,  1855,  there  was  a  heavy  storm  of  rain,  and  a  great  flood  in  the  river  Chelt,  which 
washed  away  the  clay  puddle  used  as  a  covering  for  the  Chelt  sewer,  at  the  point 
Ex.  Div.  xiu    -16* 
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where  it  passed  under  the  river  near  the  plaintiffs  premises.  The  sewer  burst,  and 
the  water  of  the  river  flowed  into  it.  The  Commissioners  took  immediate  steps  to 
remedy  this.  They  erected  a  stank  round  the  hole,  and  by  that  and  other  means  the 
waters  of  the  Chelt  were  drained  away  from  it;  and,  so  far  as  appeared  by  the 
evidence,  there  was  nothing  to  complain  of  as  to  the  manner  in  which  that  was  done. 
On  the  26th  July,  and  before  the  repair  of  the  sewer  was  completed,  another  extra- 
ordinary flood  took  place,  in  consequence  of  which  the  stank  was  washed  away,  and 
the  water  of  the  river  rushed  into  the  sewer  and  forced  the  sewage  matter  and  water 
into  the  plaintiff's  premises,  thereby  causing  damage  to  the  amount  of  1701.  The 
plaintiff's  premises  were  [311]  twelve  feet  below  the  summit  level  of  the  sewer. 
There  was  evidence  that  concrete  ought  to  have  been  used  as  a  covering  for  the  Chelt 
Sewer,  instead  of  clay  puddle. 

At  the  close  of  the  plaintiff's  case,  the  learned  Judge  expressed  an  opinion  that 
the  action  was  not  maintainable.  The  plaintiff's  counsel  submitted  that  the  Commis- 
sioners were  liable  on  the  following  grounds.  First,  they  ought  to  have  placed  a  flap 
or  penstock  at  the  mouth  of  Montpellier  Bath  Sewer,  and  not  have  left  it  open. 
Secondly,  they  ought  to  have  used  concrete  and  not  clay  puddle  as  a  covering  for  the 
Chelt  Sewer.  Thirdly,  that,  after  the  damage  to  the  sewer  on  the  13th  July,  they 
left  it  unrepaired  for  an  unreasonable  time.  Fourthly,  that  the  stank  was  put  up  by 
the  Commissioners,  not  by  the  contractors,  and  therefore  the  Commissioners  were 
liable  in  respect  of  it.  The  learned  Judge  nonsuited  the  plaintiff;  reserving  leave  to 
move  to  enter  a  verdict  for  him  for  1701.,  the  amount  of  damage  agreed  on  by  the 
parties ;  the  Court  to  draw  such  inferences  of  fact  as  the  jury  ought  to  have  drawn. 

Huddleston,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  against 
which 

Pigott,  Serjt.,  and  Gray  shewed  cause  in  the  present  Terra  (May  1).  First,  the 
Commissioners  are  not  liable  to  actions  for  nonfeazance.  The  third  section  of  the 
Cheltenham  Improvement  Act,  1852  (15  Vict.  c.  1.),  requires  the  Commissioners  to 
"make  all  proper  sewers  and  drains  to  communicate  with  the  said  intended  main 
sewers,"  and  accordingly  they  reconstructed  the  sewer  which  drained  the  plaintiff's 
premises.  The  20th  section  incorporates  the  138th,  139th  and  140th  sections  of  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63).  By  the  138th  section,  the  Commis- 
sioners may  be  sued  in  the  name  of  their  clerk  for  any  matter  or  thing  done  by  them ; 
but  it  does  not  render  [312]  them  liable  for  anything  omitted  to  be  done.  The  139th 
section,  which  requires  notice  of  action,  and  the  140th,  which  exempts  them  from 
personal  responsibility,  likewise  relate  to  acts  done.  The  144th  section,  which  is  also 
incorporated  with  the  Cheltenham  Improvement  Act,  1852  (sect.  26),  enacts  "that 
full  compensation  shall  be  made  out  of  the  general  or  special  district  rates  to  be  levied 
under  this  Act  to  all  persons  sustaining  any  damage  by  reason  of  the  exercise  of  any 
of  the  powers  of  this  Act."  The  Commissioners  are  persons  intrusted  by  parliament 
with  power  to  do  certain  acts  according  to  their  discretion ;  they  are  chosen  by  the 
inhabitants  of  the  town,  and  are  their  gratuitous  agents,  without  any  benefit  to  them- 
selves ;  and  as  such,  by  the  common  law  they  are  not  liable  in  this  action.  The  Com- 
missioners were  not  guilty  of  any  personal  negligence ;  they  employed  contractors  to 
perform  the  works.  Hall  v.  Sinilh  (2  Bing.  156)  decided  that  clerks  of  Commissioners 
entrusted  with  the  conduct  of  public  works  are  not  liable  in  damages  for  any  injury 
occasioned  ^by  the  negligence  of  artificers  employed  under  their  authority.  There 
Best,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said:  "If  Commissioners,  under 
an  act  of  parliament,  order  something  to  be  done  which  is  not  within  the  scope  of 
their  authority,  or  are  themselves  guilty  of  negligence  in  doing  that  which  they  are 
empowered  to  do,  they  render  themselves  liable  to  an  action ;  but  they  are  not 
answerable  for  the  misconduct  of  such  as  they  are  obliged  to  employ.  That  decision 
was  confirmed  by  Humphreys  v.  Meais  (1  Man.  &  R.  187).  [Channell,  B.,  referred  to 
Allen  v.  Hayward  (7  Q.  B  960).]  Those  cases  were  referred  to  and  approved  of  by 
Lord  Cottenham,  C.,  in  JJuncan  v.  Findlater  (6  CI.  &  F.  894).  Metcalfe  v.  Hetherington 
(11  Exch.  257)  is  also  an  autho-[313]-rity  that  the  Commissioners  are  not  liable. 
Parnahy  v.  The  Lancaster  Canal  Company  (11  A.  &  E.  223)  and  Gihhs  v.  The  Trustees  of 
the  Liverpool  Docks  (3  H.  &  N.  164)  proceeded  on  the  ground  that  the  Commissioners, 
being  in  the  receipt  of  sufficient  funds  from  the  tolls,  were  bound  to  apply  them  in 
rendering  the  navigation  secure.  The  Commissioners  as  a  body  are  not  liable,  because, 
in  fact,  there  was  no  negligence  on  their  part.     If  there  was  negligence  on  the  part  of 
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any  one,  that  Commissioner  or  other  person  through  whose  negligence  the  accident 
happened  should  have  been  sued.  The  funds  of  which  they  are  trustees  cannot  be 
applied  to  pay  for  the  consequences  of  their  misconduct  as  individuals :  Duncan  v. 
Findlater  (6  CI.  &  F.  894).  [Martin,  B.  Suppose  the  contractor  employed  to  build 
the  sewers  built  them  according  to  his  contract,  is  it  contended  that  he  would  be  liable 
to  an  action  ?]  The  contractor,  or  the  Commissioners  who  employed  him,  may  be 
liable,  but  only  as  individuals :  here  they  are  sued  as  a  body.  There  is  nothing  to 
make  any  one  liable  who  was  not  a  party  to  the  wrongful  act.  Perhaps  the  Commis- 
sioners may  be  liable  for  negligence,  on  the  ground  that,  in  accepting  the  office,  they 
impliedly  undertake  to  pay  proper  attention  to  their  duties.  Edwards  v.  Lowndes 
(1  E.  &  B.  81)  shews  that  the  funds  of  the  Commissioners  are  in  their  hands  as 
trustees.  They  then  argued  that  there  was  no  negligence  in  fact,  either  in  the 
omission  to  put  up  a  flap  or  penstock  at  the  mouth  of  the  Bath  Sewer,  or  in  not  using 
concrete  instead  of  clay  puddle  as  a  covering  for  the  Chelt  Sewer,  or  in  the  nonrepair 
of  the  damage  done  by  the  storm  on  the  13th  July,  or  in  the  erection  of  the  stank. 
[Bramwell,  B.,  referred  to  Degg  v.  The  Midland  Bailwai/  Company  (1  H.  &  N.  773).] 

[314]  Huddleston  (with  whom  was  J.  J.  Powell),  in  support  of  the  rule.  Scott  v. 
Tlie  Mayor  of  Manchester  (1  H.  &  N.  59;  2  H.  &  N.  204)  shews  that  a  municipal 
corporation  may  be  liable  for  the  negligence  of  their  servants.  [Martin,  B.  In  that 
case  the  corporation  were  in  fact  a  Company  making  and  selling  gas  for  profit.] 
Gibhs  V.  The  Trustees  of  the  Liverpool  Docks  (3  H.  &  X.  164)  established  that  trustees 
for  public  purposes,  though  not  receiving  profits  for  their  own  use,  may  be  liable  to 
actions  for  nonfeasance  or  negligence.  In  Allen  v.  Hayward  (7  Q.  B.  960),  where  a 
similar  accident  was  caused  by  the  negligence  of  the  contractor  in  executing  the  works, 
it  was  held  that  the  Commissioners  were  not  responsible ;  but  that  they  would  have 
been  liable  if  the  act  had  been  committed  or  caused  by  their  agents  or  servants. 
Section  138  of  the  11  &  12  Vict.  c.  63  (the  Public  Health  Act,  1848)  provides  that 
the  local  board  of  health  of  any  non-corporate  district  may  be  sued,  in  the  name  of 
the  clerk  for  the  time  being,  concerning  any  matter  or  thing  whatsoever  relating  to 
an}'  matter  done  by  them  under  the  provisions  of  the  Act,  and  that  the  clerk  shall  be 
reimbursed  out  of  the  general  district  rates  all  costs  and  damages.  By  sect.  139, 
provision  is  made  for  tendering  amends.  By  section  144,  full  compensation  shall  be 
made  out  of  the  general  or  special  district  rates  to  all  persons  sustaining  damage.  It 
would,  therefore,  be  no  misapplication  of  the  funds  to  compensate  the  plaintiff  for  the 
injury  done  to  him,  because  there  is  a  fund  expressly  provided  out  of  which  damages 
may  be  paid.  By  sect.  140,  members  of  the  local  board  and  others  acting  in  the 
execution  of  the  Act  are  not  to  be  personally  liable.  That  answers  the  suggestion 
that  the  action  should  have  been  brought  against  the  individual  Commissioners.  In 
Ward  v.  Lee  (7  E.  «&  B.  426)  it  was  held  that  contractors  who,  acting  bona  tide  under 
the  Metropolitan  Commissioners  of  Sewers,  [315]  had  injured  the  plaintiff^'s  premises, 
were  exempted  from  all  liability  by  the  11  &  12  Vict.  c.  112,  and  Wightman,  J.,  in 
delivering  the  judgment  of  the  Court,  with  reference  to  clauses  in  the  11  &  12  Vict, 
c.  112,  similar  to  those  in  the  present  Act,  says :  "The  object  of  the  Legislature  seems 
to  have  been  not  to  leave  the  complaining  party  remediless,  but  to  oblige  him  to  bring 
his  action  against  the  Commissioners  as  a  body  in  the  name  of  their  clerk,  in  which 
case  the  liability  would  not  be  personal ;  and  any  damages  that  might  be  recovered 
would  be  payable  out  of  the  funds  at  their  disposal."  The  Itchin  Bridge  Company  v. 
The  Local  Board  of  Health  of  Southampton  (2  B.  H,  T.  1858)  is  an  authority  that  this 
action  is  maintainable.  They  then  argued  that  the  Commissioners  were  guilty  of 
negligence  in  the  several  particulars  above  mentioned. 

The  argument  having  been  adjourned  to  the  following  day,  the  Court  then  intimated 
to  J.  J.  Powell  that  it  was  not  necessary  to  hear  him. 

Martin,  B.  This  was  an  action  against  the  clerk  to  the  Commissioners  under  a 
private  act  of  parliament  for  better  paving,  draining,  lighting,  &c.,  and  otherwise 
improving  the  borough  of  Cheltenham,  and  the  circumstances  were  these  (His  Lordship 
then  stated  the  facts  as  above  set  forth).  The  cause  was  tried  before  me  at  the  last 
Gloucestershire  Summer  Assizes,  and  at  the  conclusion  of  the  plamtiffs  case  I  was  of 
opinion  that  the  Commissioners  were  not  liable.  I  thought  the  weight  of  authority 
was,  that  such  an  action  was  not  maintainable,  and  that  the  case  of  Metcalfe  v. 
Hetherington  (11  Exch.  257)  was  conclusive.  The  result  was  that  I  nonsuited  the 
plaintiff,  but  gave  leave  to  move  to  enter  the  verdict  for  him ;  the  Court  to  draw  such 
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inferences  of  fact  as  the  jury  ought  [316]  to  have  drawn.  A  rule  was  obtained  and 
has  been  argued,  and  we  are  now  to  decide  whether  the  action  is  maintainable,  and, 
if  so,  the  amount  of  damage. 

As  to  the  question  of  liability — the  reason  why  I  reserved  leave  to  move  was,  that 
at  that  time  the  case  of  Gibhs  v.  The  IVustees  of  the  Liverpool  Docks  (3  H.  &  N.  1 64)  was 
pending  in  the  Exchequer  Chamber,  and  it  was  supposed  that  the  principle  of  that 
decision  would  govern  this.  That  case  has  been  since  decided,  and  whether  it  goes  to 
the  extent  of  establishing  the  liability  of  the  Commissioners  in  this  case  may  perhaps  be 
questionable.  But  two  cases  were  cited  yesterday  by  which  we  think  we  are  bound. 
One  was  Ward  v.  Lee  (7  E.  &  B.  426),  which,  though  not  an  express  decision  on  this 
point,  is  very  nearly  so.  That  was  an  action  against  a  contractor,  and  Wightman,  J., 
in  delivering  the  judgment  of  the  Court  that  the  contractor  was  not  liable,  stated 
distinctly  that  the  Commissioners  were.  The  language  of  the  statute  in  that  case  is 
nearly  identical  with  the  words  relied  on  here.  It  may  be  said  that  case  is  not  exactly 
in  point,  because  the  liability  of  the  Commissioners  was  not  the  matter  in  controversy ; 
but  there  is  another  case.  The  Itchin  Bridge  Company  v.  The  Local  Board  of  Health  of 
Southampton,  which  shews  that  Commissioners  are  liable  to  an  action  for  damages  ; 
and  are  entitled  to  reimburse  themselves  out  of  the  rates  for  any  sum  which  they  may 
be  called  upon  to  pay  in  consequence  of  their  carrying  out  the  provisions  of  their  Acts. 
We  consider  ourselves  bound  by  those  decisions,  and  therefore  hold  that  in  this  case 
the  Commissioners  are  liable. 

Then,  the  liability  being  established,  the  next  point  is  the  question  of  damage. 
Four  heads  of  alleged  negligence  were  relied  on ;  but  for  the  present  purpose  I  need 
only  mention  one,  that  is,  the  not  making  perfect!}'  [317]  tight  the  mouth  of  the 
Montpellier  Bath  Sewer  with  a  flap  or  penstock.  This  flap  had  existed  before  the 
Chelt  Sewer  was  made.  The  15  Vict.  c.  1.  directs  "that  the  Commissioners  shall 
make  all  proper  sewers  and  drains  to  communicate  with  the  intended  main  sewer," 
and  they  thought  proper  to  make  a  sewer  or  drain  communicating  with  the  plaintiff's 
premises  without  this  flap  and  the  protection  that  was  necessary,  in  consequence  of 
which  this  damage  happened ;  for  if  the  flap  had  been  there,  in  all  probability  the 
sewage  water  (which  was  the  main  cause  of  the  damage)  would  never  have  reached 
the  plaintiff's  premises.  We  therefore  think,  that  when  the  Commissioners  thought 
proper  to  make  a  new  sewer  communicating  with  the  plaintiff's  premises  from  the  old 
drain,  and  omitted  to  give  him  that  protection  which  he  had  before,  whereby  there 
was  a  damage  immediate  and  consequent  upon  it,  that  was  such  a  damage  from 
negligence  as  entitled  him  to  maintain  this  action.  For  my  part,  I  think  that  the 
Court  ought  to  look  on  this  matter  with  a  liberal  view,  for  if  the  question  had  gone  to 
the  juiy,  there  is  no  doubt  that  they  would  have  found  for  the  plaintiff,  and  if  they 
had  so  found,  I  should  by  no  means  have  been  dissatisfied  with  the  verdict.  We  have 
had  an  opportunity  of  consulting  on  this  point,  and  we  all  think  that  there  was  such 
negligence  in  not  making  this  flap  or  penstock  at  the  mouth  of  the  sewer,  communi- 
cating from  the  plaintiff's  premises  with  the  main  sewer,  that  he  is  entitled  to  maintain 
this  action  in  respect  of  the  damage  resulting  therefrom.  Leave  was  given  to  enter 
the  verdict  for  1701.,  and  although  all  the  damage  which  accrued  to  the  plaintiff  did 
not  arise  from  the  sewage  water,  but  was  in  part  from  the  water  of  the  river  Chelt 
itself,  yet  there  is  no  means  of  ascertaining  accurately  what  damage  resulted  from  the 
one  and  what  from  the  other.  The  fair  result  of  the  arrangement  made  [318]  at  the 
trial  was,  that  in  the  event  of  the  plaintiff"  being  entitled  to  the  verdict,  1701.  should 
be  the  amount  of  damage.  On  these  grounds  I  am  of  opinion  that  the  rule  ought  to 
be  absolute. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  first  matter 
we  have  to  decide  is  a  question  of  fact,  viz.,  whether  the  (iefendants  are  guilty  of  the 
negligence  which  the  declaration  charges.  Now,  negligence  is  a  relative  term.  I 
adhere  to  the  expressions  in  the  judgment  in  Degg  v.  The  Midland  Railway  Company 
(1  H.  &  N.  773,  781):  "There  is  no  absolute  or  intrinsic  negligence:  it  is  always 
relative  to  some  circumstances  of  time,  place,  or  person."  Therefore,  if  the  only 
negligence  here  imputed  to  the  Commissioners  had  been  negligence  in  not  repairing 
the  sewer  within  a  reasonable  time,  or  in  not  making  it  stronger  than  they  did, 
inasmuch  as  the  damage  resulting  from  either  or  both  of  those  matters  only  accrued 
by  reason  of  there  being  an  extraordinary  storm,  I  should  have  said  that  there  was 
no  negligence  or  wrong  in  not  anticipating  that  which  could  not  be  anticipated,  and 


3H.&N.319.  RUCK    V.   WILLIAMS  493 

consequently  no  liability.  But  with  respect  to  the  flap  or  penstock  the  case  is  different. 
As  to  that,  the  fact  essential  to  be  mentioned  is  this, — the  summit  level  or  highest 
part  of  the  sewer  is  twelve  feet  higher  than  the  level  of  the  plaintiff's  premises,  and 
therefore  it  is  obvious  that,  if  the  course  of  the  sewer  below  the  plaintiff's  premises 
was  stopped,  and  the  water  still  continued  to  pour  in  from  the  upper  part  of  the  sewer, 
the  plaintiff's  premises  must  inevitably  be  flooded.  That  happened  in  this  particular 
instance,  because  the  course  of  the  sewer  was  stopped  by  the  irruption  of  the  Chelt, 
and  that  was  caused  by  an  extraordinary  storm.  We  call  it  extraordinary,  but  in 
truth  it  is  not  an  extraordinary  storm  [319]  which  happens  once  in  a  century,  or  in 
fifty  or  twenty  years  ;  on  the  contrary,  it  would  be  extraordinary  if  it  did  not  happen. 
There  is  a  French  saying  "  that  there  is  nothing  so  certain  as  that  which  is  unexpected." 
In  like  manner,  there  is  nothing  so  certain  as  that  something  extraordinary  will  happen 
now  and  then.  Therefore,  it  seems  to  me  that  the  Commissioners,  who  ought  to  have 
put  down  a  flap  or  penstock  of  a  permanent  character,  in  order  to  guard  against  a 
thing  likely  to  occur,  not  only  in  a  short  time,  but  at  all  times,  may  well  be  said  to  be 
guilty  of  negligence  relatively  to  the  probable  event  of  a  storm  happening  within 
fifty  years.  So  that  the  principle  to  which  I  have  referred  is  not  in  any  way  violated. 
But  then  comes  the  question  whether  the  flap  or  penstock  is  a  natural  and  ordinary 
security  in  such  case.  Now,  when  we  bear  in  mind  that,  without  a  flap  or  penstock, 
a  stoppage  of  the  sewer  is  inevitably  followed  by  a  flooding  of  the  plaintiffs  premises, 
there  is  a  good  prima  facie  case  that  it  ought  to  have  been  there.  In  addition, 
there  is  the  evidence  of  several  witnesses  that  it  is  the  custom  in  such  cases  to 
put  up  a  flap  or  penstock.  Then,  sitting  here  as  a  juryman,  I  am  of  opinion  that 
the  negligence  or  wrongful  conduct  of  the  Commissioners  is  made  out  in  not 
putting  up  the  flap  or  penstock,  which  is  usual,  at  the  place  where  there  is  danger  of 
flooding,  and  that  the  damage  resulting  from  it  is  the  damage  alleged  in  the  declaration, 
and  consequently  that  the  declaration  was  proved. 

Then  comes  the  question  whether  the  action  is  maintainable.  Mr.  Gray  argued 
that  the  Commissioners,  in  their  quasi  corporate  character,  never  can  be  liable  for  a 
wrong  or  negligence  of  this  kind ;  but,  if  he  is  right,  the  objection  is  on  the  record. 
However,  it  seems  to  me  that  we  may  dispose  of  this  question  by  saying  that  the  case 
of  The  Itchin  Bridge  Company  v.  The  Local  Board  of  Health  of  Southampton  is  in  [320] 
point;  and  therefore  we  are  bound  by  that  decision,  even  if  we  did  not  agree  with  it, 
which  I  most  certainly  do.  I  think  the  reasoning  in  that  case  was  perfectly  correct. 
I  cannot  help  making  this  remark  generally.  I  can  well  understand  if  a  person  under- 
takes the  office  or  duty  of  a  Commissioner,  and  there  are  no  means  of  indemnifying 
him  against  the  consequences  of  a  slip,  it  is  reasonable  to  hold  that  he  should  not  be 
responsible  for  it.  I  can  also  understand  that,  if  one  of  several  Commissioners  does 
something  not  within  the  scope  of  his  authority,  the  Commissioners  as  a  body  are  not 
liable.  But  where  Commissioners,  who  are  a  quasi  corporate  body,  are  not  affected  by 
the  result  of  an  action,  inasmuch  as  they  are  authorized  by  act  of  parliament  to  raise 
a  fund  for  payment  of  the  damages,  on  what  principle  is  it  that,  if  an  individual 
member  of  the  public  suffers  from  an  act  bona  fide  but  erroneously  done,  he  is  not  to 
be  compensated  1  It  seems  to  me  inconsistent  with  actual  justice,  and  not  warranted 
by  any  principle  of  law.  I  do  not  think  that  the  case  of  Duncan  v.  Findlater  (6  CI.  & 
F.  894)  establishes  the  proposition  for  which  Mr.  Gray  contended.  At  all  events,  a 
Court  of  co-ordinate  jurisdiction  has,  to  my  entire  satisfaction,  decided  upon  the  con- 
struction of  this  particular  statute  and  that  case  governs  this. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  One 
question  raised  at  the  trial  was  whether  there  was  negligence  on  the  part  of  the 
Commissioners :  the  other  question  was  whether,  assuming  that  negligence  existed, 
there  was  a  legal  liability,  on  the  part  of  the  Commissioners,  sued  in  the  name  of  their 
clerk,  to  make  compensation  for  that  negligence.  I  will  first  deal  with  the  question 
of  fact.  The  negligence  imputed  was  not  negligence  in  the  execution  of  the  works 
according  to  [321]  the  contract,  but  negligence  in  the  character  and  description  of  the 
works.  Undoubtedly,  there  had  been  imperfection  in  the  character,  and  some  delay 
in  the  execution,  of  those  temporary  works  which  were  resorted  to  by  way  of 
expedient  in  order  to  avert  the  consequences  of  the  damage  done  by  the  flood  on  the 
13th  of  July.  The  question  of  negligence  raised  this  point — whether  there  was 
negligence  in  the  character  and  description  of  the  works,  as  provided  for  by  the 
original  contract.     I  am  of  opinion  that  there  was  evidence  of  such  negligence.     I  take 
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it,  the  course  adopted  at  the  trial  was  this  : — A  question  of  law  having  arisen,  it  was 
thought  convenient  to  reserve  it.  It  was  also  thought  convenient  to  reserve  the 
question  of  negligence,  placing  the  Court  in  the  position  of  a  jury.  Upon  the  question 
of  fact,  it  appears  to  rae  that  evidence  of  negligence  was  given  on  the  part  of  the 
plaintiflT,  wholly  unrebutted  and  uncontradicted  by  the  evidence  on  the  part  of  the 
defendant ;  certainly  not  met  by  direct  evidence,  for  he  did  not  offer  any,  and  I  think 
it  was  not  by  the  cross-examination  of  the  plaintiff's  witnesses.  Therefore  I  think  that 
there  was  such  evidence  of  negligence  as  to  entitle  the  plaintiff  to  our  judgment  on 
that  point.  I  also  agree  with  my  brother  Martin,  that  although  it  is  difficult  to  say 
that  1701.  is  the  exact  amount  of  damage  which  resulted  from  the  negligence;  yet  it 
was  agreed  by  the  parties  at  the  trial  that  if  the  plaintiff  was  entitled  to  recover,  the 
damages  should  be  assessed  at  that  sum. 

Then  comes  the  other  question,  are  the  Commissioners,  who  are  sued  in  the  name 
of  their  clerk,  responsible  on  this  record  for  their  negligence  1  I  am  of  opinion  that 
they  are.  The  case  of  Gibbs  v.  TJie  Trustees  of  the  Liverpool  Docks  (3  H.  &  N.  164)  was 
cited  at  the  trial,  and  was  then  pending  in  the  Court  of  Exchequer  Chamber.  That 
ease  had  a  very  important  [322]  bearing  on  the  subject,  but,  looking  at  the  decision 
of  the  Court  of  Exchequer  Chamber  and  the  grounds  of  the  judgment,  it  does  not 
seem  to  me  an  authority  by  which  we  can  decide  this  case  one  way  or  the  other.  But 
the  cases  of  Ward  v.  Lee  and  The  Itchin  Bridge  Compamj  v.  The  Local  Board  of  Health  of 
Sojithampton  appear  to  me  to  present  such  an  analogy  that  we  may  safely  decide  this 
case  on  those  authorities.  For  the  reasons  which  my  learned  brothers  have  already 
given,  and  because  those  authorities  govern  this  case,  I  think  that  the  rule  ought  to 
be  absolute. 

Pollock,  C.  B.  I  did  not  hear  the  argument  yesterday,  and  it  would  be  improper 
for  me  to  say  anything  approaching  to  a  decision  ;  but  I  think  it  right  to  express  my 
entire  concurrence  in  the  general  principle  upon  which  the  Court  has  decided  the  case. 
I  see  nothing  in  the  character  of  the  Commissioners  as  a  public  body,  or  in  the  fact 
that  they  are  discharging  a  public  duty  without  any  remuneration,  to  exempt  them 
from  liability  to  compensate  a  person  who  has  suffered  by  their  carelessness  or  want  of 
due  regard  in  the  performance  of  their  duty.  They  are  entitled  to  reimburse  them- 
selves out  of  the  funds  over  which  they  have  controul,  and  it  would  be  hard  indeed  to 
throw  on  the  plaintiff  the  loss  which  has  been  sustained,  rather  than  let  it  be  paid  out 
of  the  common  fund  which  the  Commissioners  have  at  their  disposal. 

Rule  absolute. 

Memorandum. 

In  the  present  term  David  Power,  Esq.,  of  Lincoln's  Inn,  was  appointed  one  of 
Her  Majesty's  Counsel. 


[323]    Exchequer  Reports.    Trinity  Term,  21  Vict. 

Bateman  v.  The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  Ashton- 
under-Lyne.  June  12,  1858. — Generally  speaking,  corporations  are  as  much 
bound  by  their  contracts  as  individuals,  where  the  seal  is  affixed  in  a  manner 
binding  on  them  ;  and  where  a  corporation  is  created  by  act  of  parliament  for 
particular  purposes,  with  special  powers,  their  contract  will  bind  them  unless  it 
appears  by  the  express  provisions  of  the  statute  creating  the  corporation,  or  by 
necessary  and  reasonable  inference  from  its  enactments  that  the  contract  was  ultra 
vires  ;  in  other  words,  that  the  legislature  mean,  that  such  a  contract  should  not  be 
made.  Per  totam  curiam. — A  Company  was  incorporated  by  act  of  parliament  for 
the  supply  of  a  certain  district  with  water  from'certain  sources  within  that  district ; 
and  empowered  to  break  up  highways  and  place  pipes  within  the  district,  and 
to  do  all  other  acts  which  the  Company  should  deem  necessary  for  supplying 
water  to  the  inhabitants  according  to  the  true  intent  of  the  Act,  and  penalties 
were  imposed  on  the  Company  not  supplying  water  to  the  inhabitants  of  dwell- 
ing-houses within  the  district.  The  members  of  the  Company  were  entitled  to 
the  net  profits  to  be  divided  amongst  them,  except  the  surplus  above  7  per  cent., 
which  was  to  go  in  the  reduction  of  the  water  rents.  In  consequence  of  the 
increase  of  peculation  the  supply  of  water  within  the  district  became  insufficient 
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both  in  quantity  and  quality.  The  Company  employed  an  engineer,  who  reported 
that  a  sufficient  supply  could  not  be  obtained  from  existing  sources,  and  recom- 
mended that  a  supply  should  be  obtained  from  a  brook  beyond  the  district, 
which  would  be  sufficient  not  only  for  the  district  but  also  for  some  adjoining 
populous  villages.  The  Company  then  determined  to  apply  to  parliament  for 
powers  to  enlarge  their  works  so  as  to  make  the  brook  available  for  the  entire 
district  which  it  was  capable  of  supplying,  and  to  increase  their  capital  from 
15,0001.  to  90,0001.  Held,  that  the  Company  might  lawfully  take  steps  to 
apply  to  parliament  for  such  extension  of  the  undertaking,  it  being  for  the  benefit 
of  the  corporate  body ;  and  that  the  contracts  made  by  the  Company  for  the 
supply  of  plans,  &c.,  essential  to  the  application  to  parliament,  were  not  neces- 
sarily illegal  or  void,  or  otherwise  incapable  of  being  enforced  against  the  Com- 
pany in  a  Court  of  law.     Dissentiente  Bramwell,  B. 

[S.  C.  27  L.  J.  Ex.  458  ;  6  W.  R.  829.  Referred  to,  Taylor  v.  Chichester  and  Midhurst 
Railway,  1867,  L.  R.  2  Ex.  384.  Principle  applied,  Pickering  v.  Ilfracombe  Railway, 
1868,  L.  R.  3  C.  P.  250.  Observations  approved,  Attoryiey-General  v.  Great  Eastern 
Railway,  1879,  11  Ch.  D.  502;  Dartford  Union  v.  Trickett,  1888,  59  L.  T.  757.] 

Declaration.  The  plaintiff  by  &c.,  sues  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Ashton-under-Lyne  for  money  payable  by  the  defendants  to  the  plaintiff, 
for  work  done  and  materials  for  the  same,  provided  by  the  plaintiff  for  the  Ashton- 
under-Lyne  Waterworks  Company,  at  the  request  of  the  said  Company,  &c.,  and  for 
work  done,  &c.,  by  the  plaintiff  for  the  defendants,  &c. 

[324]  Pleas :  First,  never  indebted.  Secondly,  to  the  part  of  the  declaration  in 
which  the  Ashton-under-Lyne  Waterworks  Company  is  mentioned,  that  the  Company 
never  was  indebted  to  the  plaintiff.     Issues  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  Middlesex  sittings  in  last  Michaelmas 
Term,  when  it  appeared  that  the  action  was  brought  to  recover  a  sum  of  2021.  under 
the  following  circumstances.  By  the  5  &  6  Wm.  4,  c.  Ixi.  (1835),  entitled  "An  Act 
for  better  supplying  with  water  the  town  of  Ashton-under-Lyne,  and  the  neighbour- 
hood thereof  within  the  parish  of  Ashton-under-Lyne,  in  the  county  palatine  of 
Lancaster,"  a  corporate  body  was  formed  called  "  The  Ashton-under-Lyne  Water- 
works Company."  (a)     The  Company  proceeded    to  carry  the    Act    into  execution, 

(a)  5  &  6  Wm.  4,  c.  Ixi.,  reciting  that  "  a  better  supply  of  water  for  domestic 
and  other  purposes  would  be  of  great  advantage  to  the  inhabitants  of  the  town  of 
Ashton-under-Lyne,  and  the  neighbourhood  thereof :  And  whereas  such  supply  of 
water  may  be  obtained  from  certain  springs  and  watercourses  situate  at  or  near  Tom- 
bottom  and  Knotthill  in  the  said  parish  of  Ashton-under-Lyne,  on  lands  claimed  to 
be  the  property  of  the  Right  Honourable  George  Harry  Earl  of  Stamford  and 
Warrington  :  And  whereas  the  several  persons  hereinafter  named  are  willing  at  their 
own  expence  to  carry  into  execution  the  said  undertaking,  but  the  same  cannot  be 
beneficially  effected  without  the  aid  of  parliament :  "  enacts  : — The  subscribers  "  shall 
be  and  they  are  hereby  united  into  a  Company  for  constructing  and  maintaining  the 
waterworks  and  other  works  by  this  Act  authorized,  according  to  the  provisions  and 
restrictions  hereinafter  contained,  and  for  that  purpose  shall  be  one  body  corporate,"  &c. 

By  sect.  4  the  Company  are  empowered  "  to  raise  amongst  themselves  any  sum 
of  money  for  constructing  and  maintaining  the  works  by  this  Act  authorized,  not 
exceeding  in  the  whole  the  sum  of  15,0001." 

Section  18  provides  for  the  election  of  "a  committee  of  management  of  the 
concerns  of  the  said  Company." 

By  section  22,  "  No  member  of  the  committee  for  the  time  being  shall  become 
personally  answerable  for  the  performance  of  any  agreement  into  which  he  shall  or 
may  have  entered  as  one  of  such  committee  on  behalf  of  the  said  Company ;  but  all 
persons  with  whom  any  such  contracts  or  agreements  shall  from  time  to  time  be 
entered  into  by  the  said  committee,  shall  have  full  powers  to  resort  to  and  proceed 
against  the  said  Company,  either  at  law  or  in  equity,  for  the  performance  of  any  such 
contract  and  agreement,  or  for  damages  occasioned  by  any  breach  or  non-performance 
thereof ;  and  the  joint  stock  and  property  of  the  said  Company  shall  from  time  to 
time  be  answerable  and  accountable  for  the  due  performance  of  any  contract  entered 
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[325]  and  the  works  were  completed.  In  the  period  of  nineteen  years  from  1835  to 
1854  the  population  of  Ashton-under-Lyne  had  nearly  doubled.  In  1854  the  water 
obtained  from  the  old  works  was  deficient  in  quantity,  and  as  to  part  of  the  supply 
so  bad,  as  to  be  unfit  for  domestic  purposes.  [326]  In  the  year  1854  the  agent  of 
the  Earl  of  Stamford,  who  was  a  very  large  land  and  house  owner  in  the  town  and 
parish  of  Ashton,  complained  of  the  water  supply  being  deficient  both  in  quantity 
and  quality,  and  threatened  that  unless  an  improvement  in  the  supply  was  effected, 
an  application  would  be  made  upon  the  subject  to  parliament.  In  consequence,  the 
committee  of  management  of  the  Company  duly  appointed,  and  acting  under  the  23rd 
section  of  the  Act,  employed  the  plaintiff,  who  was  an  engineer,  to  investigate  whether 
an  increased  and  improved  supply  of  water  could  be  obtained.  He  did  so,  and  reported 
that  any  extension  of  the  then  existing  works  would  be  insuflScient,  and  recommended 
that  a  supply  of  water  should  be  obtained  from  a  brook  called  Swineshaw  Brook, 
which  he  stated  would  be  sufficient,  not  merely  for  the  supply  of  the  town  and  parish 
of  Ashton,  but  also  for  Staleybridge  and  Duckinfield,  and  several  populous  villages  in 
the  immediate  neighbourhood.  The  result  was,  that  the  committee  of  management,  on 
the  3rd  of  November,  1854,  by  a  resolution  duly  entered  in  their  said  books,  determined 
to  apply  to  parliament  for  powers  for  the  Ashton-under-Lyne  Waterworks  Company 
to  make  works,  so  as  to  render  available  the  Swineshaw  Brook  for  the  entire  district 
for  which  it  would  be  available,  and  that  the  plaintiff  should  prepare  the  plans  required 
by  the  standing  orders  of  parliament.  The  committee  of  management  then  opened  a 
prospectus,  in  which  they  proposed  the  above  extension,  and  required  subscribers  to  an 
addi-[327]-tional  capital  of  90,0001.,  in  shares  of  201.  each,  to  enable  the  new  works 
to  be  effected.  On  the  13th  of  December,  1854,  a  special  general  meeting  of  the 
Company  was  duly  held  in  pursuance  of  and  in  conformity  with  the  Act,  at  which  it 
was  resolved  that  the  committee  be  authorized  to  proceed  with  the  application  to 
parliament  for  the  extension  as  described  in  the  prospectus,  and  the  proceedings  of 
the  committee  in  reference   thereto  were  confirmed.     The  committee  employed  the 

into  by  the  said  committee  ;  and  for  all  damages  which  shall  be  recovered  by  reason 
of  any  breach  or  non-performance  thereof." 

By  section  27,  the  Company  are  empowered  to  construct  waterworks,  &c.,  "  and 
to  supply  with  water  by  means  of  such  waterworks  the  limits  of  this  Act,  from  certain 
springs  and  watercourses  at  or  near  Tombottom  and  Knotthill,  in  the  said  parish  of 
Ashton-under-Lyne ;  and  also  from  such  springs,  watercourses  and  other  sources  of 
water  as  may  be  found  in  constructing  the  said  waterworks  and  other  works  by  this 
Act  authorized." 

By  section  62,  "The  limits  of  this  Act  shall  be  deemed  and  taken  to  extend  to 
and  include  the  parish  of  Ashton-under-Lyne  in  the  county  palatine  of  Lancaster, 
except  so  much  thereof  as  lies  within  the  town  of  Staleybridge." 

By  section  63,  "  For  the  purpose  of  supplying  water  to  the  inhabitants  within  the 
limits  of  this  Act,"  it  shall  be  lawful  for  the  Companj'^  to  "  open  and  break  up  the 
said,  pavement,  &c.,  of  highways,  &c.,  within  the  said  limits ;  and  also  any  sewers, 
&c.,  and  to  lay  and  place  within  such  limits  pipes,  conduits  and  other  apparatus  and 
conveniences,  and  to  do  all  other  acts  which  the  said  Company  shall  from  time  to 
time  deem  necessary  for  supplying  water  to  the  inhabitants  of  the  said  limits  accord- 
ing to  the  true  intent  and  meaning  of  this  Act,"  &c. 

Section  81  imposes  penalties  on  the  Company  not  supplying  water  to  the  inhabit- 
ants of  dwelling-houses  within  the  limits  of  the  Act. 

By  section  87,  an  account  is  to  be  kept,  to  be  balanced  twice  a  year,  of  the  money 
received  for  the  use  of  the  Company,  "  and  of  the  charges  and  expenses  of  construct- 
ing, maintaining  and  carrying  on  the  undertaking,  and  of  all  other  the  receipts  and 
expenditures  of  the  Company  and  of  the  committee  up  to  that  period."  And  the 
Company  are  empowered  at  their  half  yearly  meetings  to  make  dividends  out  of  the 
clear  profits  of  the  undertaking  not  exceeding  71.  10s.  per  cent. 

By  section  88,  if  the  profits  are  more  than  sufficient  to  pay  71.  10s.  per  cent,  a 
reduction  is  to  be  made  in  the  amount  of  the  water  rates :  "  Provided  that  such 
reduction  shall  not  be  made  to  the  prejudice  of  any  works  that  may  be  necessary  for 
maintaining  or  extending  the  mains,  pipes  or  other  works  of  the  said  Company,  so  as 
to  carry  the  purposes  of  this  Act  into  full  effect,"  &c. 

By  section  134,  the  Act  is  declared  to  be  a  public  Act. 
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plaintiff  in  accordance  with  their  resolution  of  the  3rd  of  November.  He  made  the 
necessary  plans  prescribed  by  the  standing  orders  and  had  them  lithographed,  and  this 
action  was  brought  to  recover  the  expence  of  the  lithographing.  Under  an  Act, 
18  Vict.  c.  Ixx.,  the  defendants,  being  the  municipal  corporation  of  Ashton-under-Lyne, 
became  the  purchasers  of  the  Water  Company's  Works  and  liable  to  pay  their  debts. («)^ 

[328]  The  learned  Judge  proposed  to  the  counsel  for  the  defendants  to  leave  to 
the  jury  any  question  he  desired,  either  as  to  the  propriety  of  the  step  taken  by  the 
committee  of  management,  or  as  to  the  confirmation  of  it  by  the  special  general 
meeting,  or  as  to  the  proposed  extension  itself,  whether  it  was  not  in  fact  for  the 
benefit  of  the  Company,  or  any  other  question  he  might  suggest.  But  he  stated  that 
he  did  not  desire  any  question  to  be  left  to  the  jury  at  all :  that  his  contention  was 
that  the  contract  with  the  plaintiff  was  ultra  vires  ;  and  that  although  the  Waterworks 
Company  and  the  committee  had  complied  with  every  form  prescribed  by  the  act  of 
parliament  to  make  the  contract  binding  upon  the  Company,  and  the  shareholders 
at  a  special  general  meeting  duly  called  had  confirmed  it,  and  the  extension  itself 
would  be  for  the  benefit  of  the  Company,  nevertheless  the  contract  with  the  plaintiff 
was  ultra  vires,  and  no  debt  was  or  could  be  created  under  it ;  and  that  the  Water- 
works Company  not  being  liable  the  defendants  were  not  liable  He  also  objected 
that  mandamus  and  not  an  action  was  the  proper  remedy.  A  verdict  was  entered  for 
the  plaintiff,  leave  being  given  to  move  to  enter  it  for  the  defendants. 

Hugh  Hill,  in  the  same  Term,  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  the  facts  proved  at  the  trial  did  not  shew  that  the  debt  sought  to  be 
recovered  was  recoverable  from  the  defendants  within  the  meaning  of  the  18  Vict, 
c.  Ixx.,  s.  14. 

Monk  and  Crompton  Hutton  shewed  cause.(a)^  By  the  [329]  5  &  fi  Wm.  4, 
c.  Ixi.,  s.  63,  the  committee  of  management  of  the  Company  had  power  to  do  all  acts 
which  the  Company  should  from  time  to  time  deem  necessary  for  effectually  supplying 
water  to  the  inhabitants  within  the  limits  of  the  Act.  It  is  conceded  that  the  work 
done  was  for  the  benefit  of  the  Ashton-under-Lyne  Waterworks  Company.  Therefore 
this  is  not  like  the  case  where  the  contract  is  entirely  foreign  to  the  purpose  for  which 
the  Company  has  been  created.  It  is  a  mistake  to  suppose  a  corporation  is  prohibited 
from  making  every  contract  which  it  is  not  expressly  authorized  to  make.  Corpora- 
tions have  power  to  enter  into  contracts  respecting  any  matters  ancillary  to  the 
purpose  for  which  they  are  incorporated.  In  the  case  before  the  Court  the  old  limits 
included  a  district,  the  population  of  which  had  increased  enormously.  The  Company, 
by  s.  81,  were  bound  to  supply  water  to  the  inhabitants  of  any  dwelling-house  within 
the  district.  The  supply  of  water  obtainable  within  the  old  district  was  insufficient. 
It  was  therefore  within  the  scope  of  the  general  conduct  and  management  of   the 

(a)i  Section  11.  All  agreements  "made  or  entered  into  before  the  passing  of  this 
Act,  with,  &c.,  or  on  behalf  of  the  Company  or  any  person  on  their  behalf,  shall  be 
and  remain  as  good,  valid,  and  effectual  in  favour  of,  against,  and  with  reference  to  the 
corporation,  and  may  be  proceeded  on  and  enforced,  in  the  same  manner,  to  all  intents 
and  purposes,  as  if  the  corporation,  instead  of  the  Company  or  such  person,  had  been 
party  to  and  executed  the  same,  or  had  been  named  or  refeired  to  therein  or  privy 
thereto." 

Section  14.  .  .  .  "  All  debts  and  all  monies  which,  immediately  before  the  passing 
of  this  Act,  are  due  or  owing  by  or  recoverable  from  the  Company,  or  for  the  payment 
of  which  the  Company  are  or  but  for  this  Act  would  be  liable,  shall  be  paid,  with  all 
interest  (if  any)  due  or  to  accrue  due  thereon,  by  or  be  recoverable  from  the  corporation." 

Section  15.  "From  and  after  the  passing  of  this  Act,  the  corporation  shall  be 
subject  to  and  shall  perform  and  confirm  and  be  liable  to  all  covenants,  conditions, 
agreements,  directions,  duties,  liabilities,  debts,  charges  and  restrictions,  including  the 
obligations  of  the  recited  Act,  to  which  the  Company  at  the  time  of  the  passing  of  this 
Act  are  or  but  for  this  Act  would  be  or  become  subject  or  liable,  and  shall  indemnify 
the  Company  and  the  several  shareholders  thereof  and  their  respective  heirs,  executors, 
administrators,  successors  and  assigns,  estates  and  effects,  from  all  such  covenants, 
conditions,  agreements,  directions,  duties,  liabilities,  debts,  charges  and  restrictions, 
and  all  costs,  charges  and  expenses  incurred  by  reason  thereof,  or  of  the  non-perform- 
ance or  undue  performance  thereof  respectively." 

(af  In  Easter  Term,  April  16.     Before  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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Company's  affairs  by  the  committee  to  procure  a  supply  of  water.  In  order  to  shew 
that  the  Company  were  not  bound,  the  defendants  should  have  shewn  that  the  measures 
adopted  were  not  wise,  prudent  and  proper  to  be  adopted  for  the  supply  of  the  old 
district.  But  the  contrary  is  admitted.  It  is  unimportant  that  the  supply  was  sought 
out  of  the  district  to  which  the  Act  applied.  [Channell,  B.  It  may  be  that  the 
Company  had  two  objects  in  view,  one  of  which  was  strictly  lawful,  namely,  the 
improved  supply  of  water  within  the  limits  of  the  Act.  Is  the  contract  necessarily 
an  indivisible  contract^]  In  The  Attorney  General  v.  Andrews  (2  Hall  &  Twells,  431 ; 
S.  C.  2  M'N.  &  G.  225)  Commissioners  under  a  local  act  of  parliament  for  providing 
a  supply  of  water  for  the  inhabitants  of  Southampton,  who  [330]  were  empowered  to 
maintain  the  existing  waterworks,  &c.,  and  to  improve  the  same,  and  to  build  other 
waterworks,  &c.,  on  a  certain  common,  and  to  collect  water  by  boring  under  the  said 
common,  &c.,  and  to  make  an  assessment  on  the  inhabitants,  and  to  apply  the  monies 
collected  in  maintaining  the  works  and  otherwise  in  carrying  the  Act  into  execution, 
were  restrained  by  injunction  from  applying  monies  received  from  such  rates  in  making 
application  to  parliament  for  powers  to  take  water  from  other  parishes  and  places. 
That,  however,  was  simply  a  question  whether,  as  between  the  corporation  and  the 
inhabitants,  the  funds  could  be  expended  in  applying  to  parliament  for  an  extended 
scheme.  The  case  of  Bright  v.  North  (2  Phill.  216),  cited  by  the  Lords  Commissioners, 
and  The  Attm-ney  General  v.  The  Mayor,  &c.,  of  Wigan  (5  De  Gex,  M'N.  &  C  52),  shew 
that,  if  the  application  to  parliament  had  been  in  self-defence,  a  different  rule  might 
have  applied.  [Channell,  B.  The  question  in  The  Attorney  General  v.  Wigan  (5  De  Gex, 
M'N.  &  G.  52)  turned  upon  the  construction  of  the  Municipal  Corporation  Act.]  Even 
if  this  case  were  similar  in  its  facts  to  The  Attorney  General  v.  Andreivs  (2  Hall  & 
Twells,  431 ;  S.  C.  2  M'N.  &  G.  225),  it  is  not  clear  that  the  plaintiff  could  not  sue. 
In  The  Directors  of  the  Eastern  Counties  Railway  Company  v.  Hawkes  (5  H.  L.  331)  the 
House  of  Lords  held  that  a  person  dealing  with  an  incorporated  Company  is  not  bound 
to  see  that  a  contract  with  such  Company  is  strictly  authorized  by  their  Act  of 
incorporation ;  and  that  if  he  does  not  know  of  any  intention  to  misapply  the  funds 
of  the  Company,  but  acts  bona  fide  in  the  matter,  he  may  enforce  the  performance 
of  the  contract.  McGregor  v.  The  Official  Manager  of  the  Dover  and  Deal  Railway  Company 
(18  Q.  B.  618)  will  be  relied  upon  by  the  other  side.  But  that  case  is  distinguishable 
[331]  on  the  grounds  alluded  to  by  Coleridge,  J.,  in  The  Maym-  of  Nwwich  v.  I'he 
Nmfolk  Railway  Company  (4  E.  &  B.  397  ;  see  p.  432) ;  that  is,  the  "  distinction  between 
a  difference  of  purposes  and  a  difference  of  means  and  modes  by  and  through  which 
the  same  purpose  is  to  be  effected."  A  contract  with  a  corporation  is  not  void  unless 
it  appears  obviously  foreign  to  the  object  for  which  the  Company  was  established. 
In  The  Eastern  Counties  Railway  Company  v.  Ilawkes  (5  H.  L.  C.  331,  372),  Lord 
St.  Leonards  said  :  "  The  mere  circumstance  of  a  covenant  by  directors  in  the  name 
of  the  Company  being  ultra  vires  as  between  them  and  the  shareholders  does  not 
necessarily  disentitle  the  covenantee  to  sue  upon  it."  The  question  is,  whether  there 
is  anything  in  the  Act  of  incorporation  which  expressly  or  impliedly  forbid  the  making 
of  the  contract  sought  to  be  enforced.  If  not,  the  contract  must  be  deemed  legal : 
I'he  Directms  of  the  Shrevjshnry  and  Birmingham  Railway , Company  v.  The  Directors  of  the 
London  and  So\ith  Western  Raihvay  Company  (6  H.  L.  C.  1 1 3). 

Hugh  Hill  and  Spinks,  in  support  of  the  rule.  The  18  Vict.  c.  Ixx.,  reciting  that 
the  Ashton-under-Lyne  Waterworks  Company  were  willing  that  their  undertaking 
should  be  transferred  to  the  mayor,  aldermen  and  burgesses  of  the  borough  on  the 
terms  provided  for  by  the  Act,  by  section  2  empowered  the  Company  to  sell  to  the 
corporation  "  the  undertaking  of  the  Company."  By  section  14,  all  monies  which 
immediately  before  the  passing  of  the  Act  were  due  or  owing  by  or  recoverable  from 
the  Company,  were  to  be  paid  by  the  corporation.  This  must  relate  to  monies  due 
by  them  in  respect  of  the  undertaking  to  be  transferred.  [Martin,  B.  Looking  at 
the  15th  section,  it  is  clear  that  the  question  is,  was  the  Company  liable?]  By  the 
recitals,  and  by  the  1st  and  27th  sections  of  the  [332]  5  &  6  Wm.  4,  c.  Ixi.,  it  appears 
that  the  Company  was  incorporated  for  the  supply  of  water  from  particular  sources  to 
a  limited  district.  The  inhabitants  of  the  district  had  an  interest  in  the  funds  of  the 
Company.  By  section  87,  they  are  entitled  to  a  reduction  of  the  water  rents  when 
the  dividends  of  the  Company  exceeded  71.  10s.  per  cent.  It  was  therefore  not  legal 
to  divert  the  funds  of  the  Company  from  the  purposes  to  which  the  Act  directed  that 
they  should  be  applied.     Preparing  plans  to  enable  the  Company  to  apply  to  parlia- 
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ment  for  enlarged  powers  is  not  a  proper  application  of  the  funds  according  to  the 
Company's  Act.  Being  a  public  Act,  the  plaintiff  must  be  taken  to  have  had  notice 
of  its  provisions.  It  makes  no  difference  that  the  application  was  for  the  benefit  of 
the  Company  and  the  district.  The  Company  had  only  a  limited  authority  ;  and 
their  funds  can  only  be  applied  for  the  purposes  directed  and  provided  for  by  the 
statute :  The  East  Anglian  Railways  Company  v.  The  Eastern  Counties  Railtoay  Company 
(11  C.  B.  77.5).  [Bramwell,  R.  These  acts  of  parliament  are  twofold,  consisting 
parti}'  of  that  which  is  in  the  nature  of  a  deed  of  settlement,  and  partly  of  powers 
with  reference  to  the  public.  Perhaps  it  was  a  mistake  to  hold  that  the  part  which 
resembles  a  deed  of  settlement  has  the  force  of  a  public  statute  ;  but,  if  so,  that 
doctrine  can  only  be  reversed  in  the  House  of  Lords.]  Here,  the  Company  proposed 
to  form  a  new  Company  with  increased  capital  and  enlarged  powers  ;  and  this  work 
was  done  in  order  to  enable  them  to  proceed  with  the  necessary  application  to  parlia- 
ment. The  Attorney  General  v.  Andrews  (2  Hall  &  Twells,  431)  is  an  express  authority 
that  this  was  not  "  carrying  into  execution  the  powers  of  their  Act,"  and  that  they 
had  no  power  to  apply  their  funds  to  such  a  purpose.  That  case  is  in  point,  because 
the  Company  [333]  here  sought  to  do  away  with  the  existing  Company,  not  merely 
to  improve  the  existing  works.  The  case  of  Bright  v.  N(}rih  (2  Phill.  216)  is 
distinguishable,  because  opposing  a  bill  for  a  project  likely  to  be  injurious  to  banks 
which  the  corporation  were  bound  to  maintain,  was  merely  a  prudent  and  necessary 
step  for  the  protection  of  the  property  entrusted  to  their  care.  But,  in  Munt  v.  The 
Shrewsbury  and  Chester  Railway  Company  (13  Beav.  1),  the  Master  of  the  Rolls  said  : 
"Companies  possessed  of  funds  for  objects  which  are  distinctly  defined  by  act  of 
parliament  cannot  be  allowed  to  apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  course  may  appear  to  be  to  the  Company  ; "  and  he 
therefore  held  that  the  directors  of  a  railway  company,  whose  prosperity  depended  in 
a  great  measure  on  the  navigation  of  the  river  Dee  being  kept  in  a  good  state,  could 
not  legally  apply  any  of  the  railway  capital  in  payment  of  the  expenses  of  promoting 
a  bill  in  parliament  for  the  preservation  and  improvement  of  the  navigation.  [Martin,  B. 
Suppose  an  Act  had  passed  increasing  the  capital  of  the  Company.  Bramwell,  B. 
That  might  have  been  a  parliamentary  recognition  that  the  Company,  in  obtaining  it, 
were  not  acting  ultra  vires.]  If  there  be  no  defence  to  this  action,  the  Court  of 
Chancery  could  never  say  that  the  funds  of  the  Company  should  not  be  applied  in 
payment  of  their  legal  debts.  The  cases  in  Chancery  therefore,  in  which  companies 
have  been  restrained  from  applying  the  funds  to  purposes  foreign  to  the  object  of  the 
incorporation,  shew  in  effect  that  such  contracts  are  illegal,  [Martin,  B.  Should  not 
the  defence  have  been  pleaded?]  In  The  Copper  Miners'  Company  v.  Fox  (16  Q.  B. 
229)  a  similar  defence  was  given  in  evidence  under  non-assumpsit. 

[334]  The  learned  Judges  differing  in  opinion,  the  following  judgment  was  now 
delivered,  on  behalf  of  himself  and  Channell,  B.,  by 

Martin,  B.  (His  Lordship,  after  stating  the  facts  as  ante,  p.  324,  proceeded  as 
follows  :) — It  seems  quite  clear  that  if  the  plaintiff  be  unable  to  recover  in  this  action 
he  cannot  recover  at  all.  The  22nd  section  of  the  5  &  6  Wm.  4,  c.  Ixi.,  enacts  that 
the  members  of  the  committee  shall  not  be  personally  answerable  for  the  performance 
of  agreements  into  which  they  shall  have  entered  on  behalf  of  the  Company ;  but  the 
section  proceeds  to  enact,  that  persons  with  whom  any  contract  shall  be  entered  into 
hy  the  committee  shall  have  power  to  proceed  against  the  Company,  either  at  law  or 
in  equity,  for  the  performance  of  such  contracts ;  and  the  joint  stock  and  property  of 
the  Company  shall  be  answerable  for  the  due  performance  of  the  contracts  entered 
into  by  the  committee,  and  for  the  damages  by  reason  of  their  breach.  This,  no 
doubt,  must  be  taken  to  mean  legal  contracts ;  and  the  question,  in  my  opinion,  is, 
whether  the  contract  with  the  plaintiff  was  a  legal  one.  The  argument  on  behalf  of 
the  defendants  was,  that  under  the  act  of  parliament  the  power  and  business  of  the 
Company  was  stnctly  confined  to  the  works  and  undertaking  sanctioned  by  the  Act; 
and  that  the  provision,  that  the  income  and  profit  of  the  undertaking  .should  be 
divided  amongst  the  shareholders  to  the  extent  of  71.  10s.  per  cent.,  and  if  the  income 
exceeded  that  sum  then  a  reduction  should  be  made  in  the  water  rates,  was  conclusive 
to  establish  that  this  contract  could  not  be  legally  made,  because  the  payment  in 
respect  of  it  would  necessarily  reduce  the  dividend.  I  do  not  think  that  provision 
much  affects  the  case ;  for  by  the  section  (the  87th)  the  dividend  is  to  be  made  after 
the  payment  of  the  expenditure  of  the  Company  and  [335]  the  managing  committee ; 
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and  if  there  was  a  legal  contract  the  payment  in  respect  of  it  would  be  lawful 
expenditure.  The  real  question,  therefore,  is, — can  a  Waterworks  Company,  for  the 
supply  of  a  town  and  district  with  water,  being  a  corporation  established  by  an  act 
of  parliament,  the  members  of  which  are  entitled  to  the  net  profits  to  be  divided 
amongst  them,  with  the  consent  and  sanction  of  the  body  at  a  legal  meeting  duly 
convened,  take  steps  to  apply  to  parliament  for  an  extension  of  the  undertaking,  the 
extension  being  (as  it  must  be  taken  to  be  in  this  case)  for  the  benefit  of  the  corporate 
body ;  and  is  the  contract  made  by  the  corporation  to  pay  for  the!  labour  essential  to 
the  application  to  parliament  of  necessity  illegal  and  void,  and  incapable  of  being 
enforced  in  a  Court  of  law  1 

I  think  the  law  on  this  subject  is  correctly  laid  down  by  Lord  Wensleydale  in  his 
judgment  in  The  South  Yarhshire  Railway  Company  v.  The  Great  Nmiliern  Railway 
Company  (9  Exch.  84),  and  by  Mr.  Justice  Erie  in  The  Mayor  of  Norwich  v.  The  Nm-folk 
Railway  Company  (4  E.  &  B.  413).  It  is  to  the  effect  that  generally  speaking  corpora- 
tions are  bound  by  their  contracts  as  much  as  individuals  :  that  where  the  seal  is 
aiSxed  on  the  contract  made  by  a  corporation  in  a  manner  binding  upon  them  the 
contract  is  the  contract  of  the  corporation,  to  be  governed  by  the  same  rules  of  law 
as  the  contracts  of  private  persons.  But  where  a  corporation  is  created  by  an  act 
of  parliament  for  particular  purposes,  with  special  powers,  another  question  arises, 
and  the  contract  does  not  bind  them  if  it  appear  by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  necessary  and  reasonable  inference  from  its 
enactment,  that  the  contract  was  ultra  vires,  that  is,  that  the  legislature  meant  that 
such  a  contract  should  not  be  be  made.  The  question,  Lord  Wensleydale  says 
(9  Exch.  85),  appears  [336]  to  be  this, — "Whether  it  can  be  reasonably  made  out 
from  the  statute  that  the  contract  is  ultra  vires — in  other  words,  forbidden  to  be 
entered  into;"  and  in  another  part  of  his  judgment  (p.  88),  he  states  that  "it  not 
being  made  out  that  the  Act  prohibits  the  contract,  it  must  be  enforced." 
Mr.  Justice  Erie  adopts  the  same  view  of  the  law. 

The  question,  therefore,  in  my  judgment,  is, — Is  the  contract  with  the  plaintiff 
forbidden  by  the  Act  of  1835?  I  think  it  is  not.  There  is  no  express  prohibition, 
and  I  think  there  is  no  implied  one.  It  appeared  in  evidence  that  in  the  period  of 
nineteen  years,  from  1835  to  1854,  the  population  of  Ashton-under-Lyne  had  more 
than  doubled  ;  that  the  water  obtained  from  the  old  works  was  deficient  in  quantity, 
and  as  to  part  of  the  supply  so  bad,  as  to  be  unfit  for  use  for  domestic  purposes. 
Under  such  circumstances,  nothing  seems  to  me  more  reasonable  than  that  the  Water- 
works Company  should  apply  to  parliament  for  an  extension  of  their  powers,  and 
especially  as  the  step  was  taken  with  the  concurrence  and  sanction  of  the  shareholders 
duly  convened  at  a  special  general  meeting.  The  extension  itself  must  be  taken  to  be 
an  advantageous  and  beneficial  proceeding  for  the  Company.  I  cannot  see  that  there 
is  any  prohibition,  express  or  implied,  against  the  Company  and  its  committee  of 
management  taking  the  step.  On  the  contrary,  to  my  mind  it  is  what  I  should 
expect  to  occur,  almost  of  necessity,  after  a  period  of  nineteen  years,  in  the  case 
of  waterworks  for  the  supply  of  such  a  town  and  neighbourhood  as  Ashton- 
under-Lyne. 

Suppose  every  shareholder  in  the  Company  had  been  present  at  the  special  general 
meeting  of  the  13th  of  December,  and  a  resolution  confirmatory  of  the  proposal  to 
apply  to  parliament,  and  of  the  employment  of  the  plaintift'  by  the  committee  of 
management,  had  been  unanimously  (made,  would  the  contract  to  pay  the  plaintiff 
have  been  unlawful?  [337]  It  would  seem  impossible  that  it  should  be  so;  but 
nevertheless  it  must  if  the  contention  on  behalf  of  the  defendant  be  well  founded. 

I  do  not  at  all  mean  to  differ  from  any  of  the  cases  cited  on  the  argument.  I  am 
content  to  take  the  law  as  laid  down  in  The  East  Anglian  Railway  Company  v.  The 
Eastern  Counties  Railway  Company  (11  C.  B.  775),  and  in  McGregor  v.  The  Official 
Manager  of  the  Dover  and  Deal  Railway  Company  (18  Q.  B.  618),  in  conjunction 
with  what  I  have  already  referred  to  as  being  stated  by  Lord  Wensleydale  and 
Mr.  Justice  Erie. 

The  cases  in  equity  which  were  cited  were  as  between  the  Companies  and  their 
shareholders,  where  the  question  is  very  different  from  that  between  a  third  person 
and  the  Company,  being  a  corporation,  upon  a  bona  fide  contract. 

As  to  the  honesty  or  dishonesty  of  the  defence,  different  persons  will  no  doubt 
entertain   a  different   view.     For   myself    I   concur   with   that  expressed    b}'^   Lord 
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St.  Leonards  in  the  House  of  Lords  in  Hatvkes  v.  The  Eastern  Counties  Railway 
Company  (5  H.  L.  331),  and  the  Court  of  Common  Pleas  in  a  case  which  occurred  a 
few  days  ago  {Frend  v.  Dennett,  4  C.  B.  (N.  S.  576). 

There  was  another  point  taken  by  the  plaintiff  that  this  defence  should  have  been 
pleaded.  As  I  think  he  is  entitled  to  recover  on  the  merits  there  is  no  occasion  to 
give  an  opinion  upon  it. 

BiiAMWELL,  B.  I  am  of  opinion  this  rule  should  be  made  absolute.  The 
question  is  whether  there  was  any  evidence  that  the  Ashton-under-Lyne  Waterworks 
Company  was  indebted  to  the  plaintiff. 

He  had,  in  conformity  with  the  directions  of  the  committee  of  management,  done 
work  which  entitled  him  to  [338]  the  sum  he  claimed,  unless  the  employment  was 
ultra  vires  of  the  committee.     I  am  of  opinion  it  was. 

The  Company  originally  constituted  had  a  definite  area,  and  was  incorporated  to 
supply  a  particular  district  by  means  of  certain  described  works,  deriving  the  water 
from  certain  sources.  The  work  which  the  plaintiff  was  employed  to  do  was  in 
reference  to  a  plan,  and  was  useless,  except  in  reference  to  a  plan,  for  applying  to 
parliament  to  entirely  alter  the  scheme  of  the  old  Company.  Its  capital  was  to  be 
six-fold,  its  area  vastly  larger,  and  its  supplies  additional ;  and  this  at  least  is  certain, 
that  without  the  authority  of  parliament  the  plaintiff's  plans  were  useless ;  that  if  the 
works  of  the  Company  continued  the  same  as,  and  no  more  altered  than,  in  conformity 
with  the  original  scheme  and  agreement  of  the  shareholders,  the  plaintiff's  labour  was 
in  no  way  in  furtherance  or  prosecution  of  the  original  scheme.  But  it  was  said  to  be, 
and  may  be  taken  to  be  in  self-defence,  that  is  to  say,  complaints  had  been  made,  and 
threats  that  other  works  would  be  executed,  by  other  persons,  to  the  great  detriment 
of  the  Company.  It  was  also  said,  and  may  be  taken  to  be,  that  the  water  proposed 
to  be  taken  by  the  plaintiff's  plan  would  be  beneficial  to  the  area  within  which  the 
original  scheme  confined  the  plaintiff. 

Now  I  do  not  stop  to  consider  whether,  the  employment  being  an  entirety,  if  ultra 
vires  in  part,  it  is  not  void  as  to  the  whole,  or  whether  at  all  events  the  plaintiff  should 
be  paid  for  part  only ;  because  I  am  of  opinion  the  employment  was  ultra  vires  in  toto. 
There  was  no  part  of  it  which  was  within  the  original  scheme.  The  area  to  be  supplied 
was  larger ;  the  water  to  be  obtained  was  additional  and  different ;  and  other  means, 
additional  capital,  were  to  be  resorted  to.  And  I  cannot  see  how,  or  in  what  way,  a 
com-[339J-mittee  of  management,  appointed  to  manage  the  concern  as  constituted  by 
the  act  of  incorporation,  would  have  authority  to  employ  the  plaintiff  to  do  that 
which  is  useless  unless  something  is  done  which  is  clearly  not  within  their  authority. 
This  seems  established  by  The  Attm-ney  General  v.  Andrews  (2  Hall  &  Twells,  431). 
I  do  not  say  there  may  not  be  small  matters,  not  within  the  very  words  of  the  main 
scheme,  which  may  not  be  arranged  or  ordered  by  a  board  of  directors;  but  they 
must  be  necessary  or  auxiliary  to  the  main  scheme — as  the  delivery  of  parcels  by  a 
i-ailway  off  its  line,  which  I  suppose  is  lawful  and  intra  vires.(i) 

If  the  plaintiff's  employment  had  been  under  seal,  I  think  the  case  would  be 
governed  by  The  East  Anglian  Railway  Company  v.  The  Eastern  Counties  Railway 
Company  (11  C.  B.  775).  There  is  here,  the  same  as  there,  an  incorporation  for  a 
particular  purpose,  a  direction  to  apply  the  capital  in  a  particular  way,  and  a  corre- 
sponding direction  as  to  profits.  By  that  authority,  enforced  as  it  has  since  been,  we 
are  bound,  though  I  reserve  to  myself,  if  the  question  ever  arises  in  the  ultimate 
Court  of  Appeal,  the  right  to  consider  whether,  at  common  law,  the  powers  of  a 
corporation  created  for  a  particular  purpose  are  restricted  thereto ;  whether  that  is 
illegal,  which  is  not  prohibited,  merely  because  it  is  not  expressly  permitted,  and 
whether  if  the  authorized  persons  have  afhxed  the  seal  of  the  Company,  it  can  deny 
its  deed,  or  its  efficacy ;  whether,  wherever  the  seal  is  affixed  the  question  is  not 
"factum  or  non  factum  ;"  whether  many  of  the  clauses  in  these  acts  of  parliament 
are  more  than  a  substitute  for  a  deed  of  settlement  of  the  Company,  and  whether  the 
remedy  for  breaches  of  such  clauses  is  not  the  same  as  for  other  breaches  of  trust,  and 
[340]  whether  the  Court  can  say  that  the  public  have  more  interest  in  the  application 
of  the  funds  of  the  corporation  one  way  than  another.  But  the  deed  is  not  under  seal, 
and  according  to  The  London  Dock  Company  v.  Sinnott  (a)  the  Company  are  not  bound 

(b)  See  JVilby  v.  'The  West  Cornwall  Railway  Company,  2  H.  &  N.  703. 

(a)  8  El.  &B1.  347.     SeeEaigh  v.  The  Guardiam  of  the  Bierly  Union,  El.  Bl.  &  El.  873. 
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thereby.  This  point,  however,  is  waived,  and  it  is  admitted  that  the  resolution  to 
employ  the  plaintiff  is  sufficient  to  bind  the  Company  unless  ultra  vires.  I  think  it 
is,  and  consequently  there  is  no  contract.  The  committee  exceeded  their  authority, 
and  there  is  no  contract  consequently  by  the  Company  any  more  than  though  it  had 
been  made  on  their  behalf  by  a  clerk  or  rate  collector.  And  this  last  consideration 
shews  that  the  question  is  raised  by  the  plea  denying  the  debt.  The  matter  may  be 
illegal ;  but  it  is  also  without  authority.  I  in  no  way  doubt  the  correctness  of  what 
Lord  Wensleydale  said  in  Tlie.  South  Ym-kshire  Railway  and  River  Dee  Company  v.  The 
Great  Northern  Railway  Company  (9  Exch.  55) :  on  the  contrary  I  think  it  an  authority 
in  support  of  this  view. 

I  cannot  help  adding  an  observation  on  the  objection  made  to  the  honesty  of  a 
defence  of  this  description.  It  is  said  the  Company  has  contracted  and  the  Company 
repudiates  its  contract.  There  cannot  be  a  more  perfect  fallacy.  "  Persons  without 
authority  have  affected  to  contract  for  the  Company,  and  the  Company  repudiates  the 
Act  "  is  the  true  expression.  A.  B.  and  C.  are  in  partnership  as  hatters  ;  A.  buys  boots 
in  the  name  of  the  firm,  and  the  sellers  sue  A.  B.  and  C,  who  say  they  did  not  contract. 
It  may  be  wrong  in  A.,  but  are  B.  and  C.  to  blame?  I  do  not  say  these  corpoi-ation 
cases  are  cases  of  partnership,  but  the  principle  is  the  same.  And  when  I  consider 
the  mischief  that  has  been  done  by  directors,  under  the  temptations  offered  by 
interested  parties  and  other  considerations,  add-[341]-ing  to  the  schemes  in  which 
parties  have  contributed  their  capital,  I  own,  hard  as  it  may  be  in  a  particular  case, 
I  am  not  sorry  that  a  lesson  should  be  read,  that  those  who  deal  with  directors  must 
see  they  have  authority  to  bind  their  Companies,  or  must  trust  the  directors  personally, 
a  consideration  which  will  make  both  parties  more  cautious  in  their  speculations  with 
other  people's  property. 

Rule  discharged. 

C.  W.  Price  v.  T.  Powell  and' Maria  his  Wife.  May  25,  1858. — A  person  having 
made  his  will,  executed  under  seal  and  published  and  attested  as  a  sealed  instru- 
ment, afterwards,  for  the  purpose  of  revoking  it,  tore  off  the  seal  and  with  it  part 
of  a  word  :  Held,  that  the  act  of  tearing  off  the  seal  was  sufficient  within  the 
20th  section  of  1  Vict,  c  26,  and  that  the  will  was  thereby  revoked. 

[S.  C.  nomine  Price  v.  Price,  27  L.  J.  Ex.  409  ;  6  W.  R.  597.     Approved, 
Williams  v.  Tyley,  1858,  Johns.  533.] 

Ejectment.  The  action  was  brought  by  the  plaintiff,  as  heir  at  law  of  his 
father  the  Rev.  Charles  Price,  to  recover  a  certain  estate  called  Garthyfelin 
from  the  defendant,  who  claimed  as  devisee  under  a  will  of  the  said  Rev. 
Charles  Price. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Brecon,  the  plaintiff,  who  was  examined  in  support  of  his  case,  stated  that,  about  a 
fortnight  before  the  death  of  his  father,  a  conversation  took  place  between  himself  and 
his  father  about  some  debts  in  respect  of  which  the  plaintiff  was  surety  for  his  father, 
and  that  he  then  asked  his  father  how  he  had  disposed  of  his  property  by  his  will, 
and,  on  being  informed  that  he  had  left  the  property  in  question  to  the  defendant's 
wife,  the  plaintiff  expostulated  with  his  father,  and  said  that  he  should  be  ruined. 
The  father  said  he  never  thought  of  that ;  he  would  destroy  his  will  at  once.  Fle 
went  up  stairs  and  into  his  study  where  he  kept  his  papers,  and  when  he  came  back 
he  brought  a  paper  in  his  hand,  and  said,  "  this  is  the  will."  He  tore  off  the  seal,  and 
threw  it  into  the  fire.  The  plaintiff's  mother,  who  was  present,  said,  "Wh}'  not  put  it 
all  into  the  fire  at  once  % "  His  father  [342]  said  he  had  destroyed  many  wills  before, 
and  it  was  a  complete  cancellation.  The  father  then  gave  the  will  to  the  plaintiff  to 
read  :  the  plaintiff  then  gave  it  back  to  him,  and  he  put  it  into  his  pocket.  On  cross- 
examination,  the  plaintiff  stated  that  his  father  said  that  he  wanted  to  keep  the  will 
to  make  another  by.  The  plaintiff's  evidence  on  this  head  was  confirmed  by  the 
testimony  of  his  mother. 

The  will,  when  produced,  was  on  one  sheet  of  paper,  forming  two  leaves  with  four 
pages,  and  was  executed  in  this  form : — "  In  witness  hereof  I  have,  to  this  my  last 
will  and  testament,  contained  in  four  pages,  set  my  hand  and  seal,  that  is  to  say,  to 
the  first  three  pages  hereof  I  have  set  my  hand,  and  to  the  last  page  I  have  set  my 
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hand  and  seal  this,  &c. — Charles  Price."  (L.s.)  The  attestation  stated  it  to  be  "  signed, 
sealed,  published,"  &c.  In  tearing  away  the  seal,  which  was  on  the  fourth  page,  the 
testator  tore  away  a  part  of  the  first  leaf  on  which  was  the  letter  "  e  "  in  the  word 
"  the,"  and  also  the  letters  "  ral,"  part  of  the  word  "  funeral,"  occurring  in  a  devise 
charging  the  testator's  funeral  expenses  on  certain  houses.  About  a  fortnight  after- 
wards, on  the  28th  of  March,  1849,  the  testator  died. 

Upon  these  facts  it  was  contended  by  the  defendants'  counsel  that  the  act  done 
was  not  suflBcient  to  revoke  the  will,  it  not  being  sufficient  to  satisfy  the  words  "  burn- 
ing, tearing,  or  otherwise  destroying  "  the  will  in  the  20th  section  of  the  7  Wm.  4  & 
1  Vict.  c.  26.  The  learned  Judge  told  the  jury  that,  unless  they  thought  the  will  was 
destroyed,  they  must  find  for  the  defendants  ;  that  if  the  seal  was  torn  off"  by  the 
deceased  with  an  absolute  intention  of  destroying  the  will,  it  was  a  sufficient  revocation 
of  the  will.  The  jury  found  a  verdict  for  the  plaintiff.  Leave  was  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit  or  verdict  for  the  defendants,  if  the  Court  should 
be  of  opinion  [343]  that  the  tearing  off  of  the  seal  from  the  will  was  not  a  sufficient 
revocation. 

A  rule  having  been  obtained  by  Grove  for  that  purpose,  in  Michaelmas  Term, 
cause  was  shewn  in  Hilary  Vacation  (10th  and  11th  February)  by  Hugh  Hill,  T.  Allen 
and  G.  B.  Hughes ;  and  Grove,  Giffard  and  Bowen  were  heard  in  support  of  the  rule, 
before  Martin,  B.,  Bramwell,  B.,  and  Watson,  B.  The  Court,  however,  entertaining 
some  doubt  on  the  question,  directed  that  the  case  should  be  re-argued  by  one  counsel 
on  each  side.  And  accordingly  Mellish  argued  for  the  plaintiff,  and  Grove  for  the 
defendant,  in  Trinity  term  (May  22nd),  before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
and  Watson,  B. 

Arguments  for  the  plaintiff.  The  jury  found  that  the  testator  tore  his  will  animo 
revocandi,  and  it  must  be  taken  that  the  deceased  did  everything  which  he  thought 
necessary  to  revoke  his  will.  Perhaps  the  tearing  of  a  word  is  not  essential,  but  a 
word,  and  that  an  important  word,  was  torn  in  the  present  case.  By  the  Statute 
of  Frauds,  29  C.  2,  c.  3,  s.  6,  no  devise  in  writing  of  lands,  tenements  or  hereditaments, 
nor  any  clause  thereof,  shall  &c.,  be  revocable,  otherwise  than  by  some  other  will,  &c., 
*'  or  by  burning,  cancelling,  tearing  or  obliterating  the  same  "  by  the  testator  himself, 
or  in  his  presence  and  by  his  directions  and  consent.  The  language  of  the  1  Vict, 
c.  26,  8.  20,  is  not  the  same ;  its  words  are  "  by  the  burning,  tearing  or  otherwise 
destroying  the  same  by  the  testator."  The  question  is  whether  in  point  of  law  the 
tearing  is  sufficient  to  revoke  the  will.  It  is  not  contended  that  a  slight  tearing 
would  be  evidence  of  an  intent  to  revoke  the  will ;  but  that,  if  the  will  is  torn  at  all, 
evidence  is  admissible  to  shew  with  what  intent  it  was  torn.  The  word  "tearing" 
has  a  plain  meaning  which  is  not  affected  by  the  subsequent  words  "  otherwise  [344] 
destroying;"  Rex  v.  Taylor  (Russ.  &  Ry.  373).  It  is  a  rule  of  construction,  that 
though  the  sense  of  general  words  may  be  narrowed  by  particular  words  following 
them ;  yet  the  sense  of  particular  words  shall  not  be  limited  by  reference  to  general 
words  following  them.  In  Williams  on  Executors,  p.  121,(6)  it  is  said  that  there 
seems  no  reason  why  the  decisions  as  to  what  was  a  sufficient  burning  or  tearing  under 
the  old  statute  should  not  be  applied  to  the  new  Statute  of  Wills.  In  Bibb  d.  Mole  v. 
Thomas  (2  W.  Black.  1043),  the  Court  said  that  under  the  Statute  of  Frauds  "  Revoca- 
tion is  an  act  of  the  mind,  which  must  be  demonstrated  by  some  outward  and  visible 
sign  or  symbol  of  revocation.  The  statute  has  specified  four  of  these,  and  if  these  or 
any  of  them  are  performed  in  the  slightest  manner,  this,  joined  with  the  declared 
intent,  will  be  a  good  revocation.  It  is  not  necessary  that  the  will  or  instrument 
itself  be  totally  destroyed  or  consumed,  burnt  or  torn  to  pieces."  And  accordingly 
they  held  a  slight  tearing,  coupled  with  evidence  of  intent  to  destroy  the  will,  a 
sufficient  revocation.  The  case  of  Doe  d.  Perkes  v.  Perkes{d)  did  not  turn  on  the 
question  of  the  sufficiency  of  the  act  done  to  revoke  the  will,  but  on  the  ground  that 
the  act  of  the  testator  was  incomplete,  inasmuch  as  he  had  not  done  all  that  he 
intended  to  do.  In  Doe  d.  Heed  v.  Harris  (6  A.  &  E.  209)  the  envelope  alone  was 
singed ;  no  part  of  the  will  or  of  the  paper  on  which  it  was  written  was  burnt. 
[Pollock,  C.  B.  To  hold  that  the  intention  to  revoke  by  burning  without  any  actual 
burning  was  sufficient,  would  be  to  treat  it  a  question  of  intention  alone.]    Patteson,  J., 

(b)  5th  Edition.     See  also  1  Jarman  on  Wills,  p.  118,  2nd  Edition. 

{d)  3  B.  &  Aid.  489.     See  also  Elms  v.  Elms,  Court  of  Probate,  July  26,  1858. 
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in  referring  to  the  case  of  Bibb  d.  Mole  v.  Thomas  (2  W.  Black.  1043)  said  :  [345]  "  The 
testator  is  described  not  as  having  merely  done  something  to  the  corner  of  the  will, 
but  as  having  given  it  something  of  a  rip  with  his  hands,  and  so  torn  it  as  almost  to 
tear  a  bit  off.  .  .  .  There  must  be  at  all  events  a  partial  burning  of  the  instrument 
itself ;  I  do  not  say  that  a  quantity  of  words  must  be  burnt ;  but  there  must  be  a 
burning  of  the  paper  on  which  the  will  is."  No  case  will  be  found  in  which,  where  an 
intention  to  revoke  has  been  proved,  any  tearing  done  with  that  intent  has  been 
held  insufficient.  [Bramwell,  B.  Your  argument  is  that  the  decisions  under  the  old 
Act  are  still  applicable.  Looking  at  the  word  "otherwise  "  in  the  1  Vict.  c.  21,  s.  20, 
does  it  not  assume  that  the  tearing  there  spoken  of  must  be  a  destructive  tearing? 
Does  it  not  mean,  "  by  other  ways  "  destroying  1]  Hobbs  v.  Knight  (1  Curt.  Eccl.  768) 
has  no  great  bearing  on  this  question  :  it  is  clear  that  cutting  off  the  signature  was  a 
destruction  of  the  will ;  and  it  was  not  necessary  to  consider  how  much  less  would  have 
been  sufficient.  In  Clarke  v.  Scripps  (2  Rob.  Eccl.  563)  Sir  John  Dodson  said  :  "  If  in 
doing  the  act,  whether  burning,  tearing,  or  destroying  the  whole  or  a  part,  the  testator 
should  declare  that  he  did  so  with  the  intention  to  revoke,  there  would  be  the  act  and 
intention ;  to  whatever  extent  the  act  was  carried,  if  he  declared  that  it  was  his 
intention  thereby  to  revoke  the  instrument,  that  declaration  coupled  with  the  act 
would  be  suflBcient."  In  Lambert's  case  (1  Notes  of  Cases,  131)  and  many  others, 
which  will  be  relied  on  by  the  defendants  as  to  the  insufficiency  of  the  tearing,  there 
was  no  proof  of  any  intention  to  revoke  beyond  the  fact  of  the  will  being  found  torn. 
It  will  be  contended  that  the  seal  is  not  a  material  part  of  the  will,  and  therefore  that 
tearing  off  the  seal  is  not  a  tearing  of  the  will.  Now,  though  it  is  true  that,  except 
in  execu-[346]-tion  of  a  power,  a  seal  is  never  necessary,  yet  here  the  will  is,  on  the 
face  of  it,  described  as  a  sealed  instrument.  That  fact  was  relied  on  in  Lambell  v. 
Lambell  (3  Hagg.  568),  where  a  will,  found  in  the  deceased's  repositories  with  the  seal 
cut  off,  was  presumed  to  be  revoked.  Cutting  off  the  seal  was  said  by  the  Court 
to  be  the  common  mode  of  revoking.  Dames  v.  Davies  (1  Lee  Eccl.  Rep.  444)  is  to  the 
same  effect.  It  is  true  that  these  were  wills  of  personalty  and  therefore  not  within 
the  Statute  of  Frauds.  In  Hyde  v.  Hyde  (1  Eq.  Ab,  409)  it  was  proved  that,  by 
tearing  off  the  seals,  the  testator  did  not  intend  to  revoke.  In  Onyons  v.  Tryers  (Prec, 
Chan.  459)  it  was  admitted  that  tearing  off  the  seal  might  have  been  an  etfectual 
revocation  of  a  will  under  the  Statute  of  Frauds.  [Martin,  B.  If  a  man  puts  a  seal 
on  a  will,  he  means  to  attest  it  in  the  most  solemn  way.  The  tearing  off  the  seal  is 
surely  strong  evidence  that  he  means  to  destroy  the  will.]  In  Bigge  v.  Bigge  (3  Notes 
of  Cases,  601,  605),  where  a  will  was  found  in  two  pieces,  and  the  question  was 
whether  the  Court  would  presume  an  intention  to  revoke  it.  Sir  H.  Jenner  Fust  said  : 
"  If  the  testator  intended  to  revoke  the  instrument,  he  would  have  removed  all  doubt 
by  tearing  off  the  seal  and  erasing  the  names  of  the  witnesses."  If  it  be  material  that 
some  part  of  the  writing  of  the  will  should  be  torn,  that  requirement  is  satisfied 
because  an  important  word  is  torn.  But  it  is  submitted  that  it  is  enough  if  the 
entirety  of  the  will,  as  it  was  made  by  the  testator,  is  destroyed.  To  use  the 
language  of  Coleridge,  J.,  "such  an  injury,  with  intent  to  revoke,  destroys  the 
entirety  of  the  will ;  because  it  may  then  be  said  that  the  instrument  no  longer  exists 
as  it  was." 

Arguments  for  the  defendant  There  is  a  material  and  intentional  difference 
between  the  language  of  the  6th  [347]  section  of  the  Statute  of  Frauds  and  the  20tb 
section  of  1  Vict.  c.  26.  The  intention  of  the  latter  statute  is  to  make  it  necessary 
that,  in  order  to  revoke  a  will,  an  act  should  be  done  the  nature  of  which  would  be 
apparent  on  the  face  of  the  will.  [Watson,  B.,  referred  to  Doe  d.  Strickland  v.  Strickland 
(8  C.  B.  724).]  By  the  21st  section,  no  alteration  of  the  will  is  to  have  any  effect, 
unless  such  alteration  be  duly  executed,  except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent.  [Pollock,  C.  B.  Section  21  does 
not  appear  to  me  to  have  any  necessary  connection  with  section  20.  It  permits  a 
person  who  wishes  to  alter  his  will  to  do  so,  by  making  a  part  illegible  without 
re-executing  it.]  What  is  a  sufficient  tearing  is  not  a  question  of  fact  to  be  left  to  a 
jury.  The  words  burning  or  tearing  are  used  in  addition  to  the  word  destroying,  to 
shew  that  the  legislature  meant  an  actual  destruction  of  the  will.  It  is  not  contended 
that  absolute  physical  destruction  or  annihilation  of  the  matter  of  the  will  is  necessary, 
but  only  something  which  destroys  it  as  a  will.  The  words  are,  not  "  burning,  tearing 
or  destroying"  but  "or  otherwise"  destroying.     The  word  "otherwise"  connects  the 
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word  "destroying"  with  "burning  and  tearing."  Accordingly,  since  the  statute, 
cancelling  with  intent  to  destroy  has  been  held  not  to  be  "  destroying  "  :  Stephens  v. 
Taprell  (2  Cuit.  458).  No  symbolical  destruction,  such  as  cutting  off  the  seal,  is  now 
sufficient  to  revoke  a  will :  there  must  be  a  destruction  of  a  material  and  essential  part 
of  the  will.  That  was  evidently  the  opinion  of  Sir  H.  Jenner  Fust  in  Hohhs  v.  Knight 
(1  Curt.  768).  A  will  found  mutilated  must  be  presumed  to  be  revoked  :  In  the  Goods 
of  Lewis  (1  Sw.  &  Tr.  31).  But  if  any  tearing,  however  slight,  is  sufficient  to  satisfy 
the  statute,  any  torn  will  must  be  presumed  as  a  matter  of  law  to  be  revoked. 
[Bramwell,  B.  [348]  The  plaintiff  contends  that  an  act  done  may  be  sufficient  to 
revoke  a  will,  which  of  itself  would  not  raise  a  presumption  of  an  intention  to  revoke.] 
In  Clarke  v.  Scripps  (2  Rob.  Eccl.  563)  the  signature  at  the  end  of  the  will  had  been 
torn  off;  but  in  Roberts  v.  Round  (3  Hagg.  548)  the  tearing  off  signatures  from  other 
sheets  of  the  will  was  held  not  sufficient  to  revoke  it,  such  signatures  not  being  of  the 
essence  of  the  will.  The  case  of  Bibb  d.  Mole  v.  Thomas  (2  W.  Black.  1043),  was  doubted 
by  Lord  Denman  in  Doe  d.  Rees  v.  Harris  (6  A.  &  E.  209  ;  see  p.  215),  and  Coleridge,  J., 
does  not  appear  to  have  assented  to  the  suggestion  of  Patteson,  J.,  as  to  the  "burning 
of  the  paper  on  which  the  will  is."  At  the  time  when  that  case  was  decided,  a  symbolical 
destruction  might  have  been  sufficient.  Since  the  1  Vict.  c.  26,  that  is  no  longer  so. 
All  that  can  be  said  of  the  will  now  in  question  is,  that  a  part  of  it,  not  material  to 
its  validity,  has  been  erased. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  ejectment  brought  by  the  heir  at  law 
against  the  devisee  under  a  will. 

The  cause  was  tried  before  Mr.  Justice  Crowder  at  the  Summer  Assizes  for  Brecon, 
when  a  verdict  was  found  for  the  plaintiff,  with  liberty  for  the  defendant  to  move  to 
enter  a  nonsuit  or  verdict  for  the  defendant,  on  the  ground  that  the  act  done  by  the 
testator  in  order  to  revoke  his  will  was  not  sufficient  within  1  Vict.  c.  26,  s.  20. 
Mr.  Grove  accordingly  obtained  a  rule  for  that  purpose  in  Michaelmas  term.  Cause 
was  shewn  on  the  10th  and  11th  of  February  at  the  sittings  out  of  term.  But  as  the 
Court  was  not  then  full,  and  the  question  turns  upon  the  meaning  of  the  new  [349] 
Statute  of  Wills  on  the  subject  of  a  revocation,  and  the  language  of  the  20th  section 
of  the  1  Vict.  c.  26,  differs  from  that  of  the  6th  section  of  the  Statute  of  Frauds,  and 
is  to  receive  a  judicial  construction  as  to  this  (we  believe)  for  the  first  time  ;  the  Court 
directed  a  second  argument,  which  took  place  on  Saturday  last. 

At  the  trial  the  jury  found  that  it  was  the  intention  of  the  testator  to  revoke  his 
will,  and  what  he  did  was  with  that  object.  The  will  itself  was  on  one  sheet  of  paper, 
forming  two  leaves  with  four  pages,  and  was  executed  in  this  form  : — "  And  in  witness 
hereof  I  have  to  this  my  last  will  and  testament,  contained  in  four  pages,  set  my  hand 
and  seal,  that  is  to  say,  to  the  first  three  pages  hereof  I  have  set  my  hand,  and  to  the 
last  page  I  have  set  my  hand  and  seal :  this,  &c. — Charles  Price  (l.  s.)."  And  the 
attestation  stated  it  to  be  "  signed,  sealed,  published,"  &c.  The  testator  in  order  to 
revoke  it  tore  off  the  seal,  tearing  with  the  third  leaf  (on  which  in  the  fourth  page 
the  seal  was  placed)  a  similar  portion  of  the  first  leaf  on  which  were  the  letters  "  ral," 
being  the  final  syllable  of  the  word  "  funeral."  The  question  is,  whether  this  was  a 
sufficient  "tearing"  within  the  meaning  of  the  20th  section  of  the  1  Vict.  c.  26,  the 
words  of  which  are — "  by  burning,  tearing  or  otherwise  destroying  the  same  "  (i.e.  the 
will).  It  was  admitted  that  the  word  "destroying"  did  not  import  physical  destruc- 
tion ;  but  Mr.  Grove  contended  that  the  change  of  expression  in  the  new  statute 
("  cancelling  and  obliterating  "  being  left  out,  and  "  otherwise  destroying  "  being  intro- 
duced instead,)  imports  that  some  act  must  be  done  so  far  destroying  the  will  as  to 
raise  in  itself  a  presumption  (independent  of  other  evidence)  of  an  intention  to  revoke, 
and  that  merely  tearing  off  the  seal  is  not  such  an  act,  inasmuch  as  a  seal  is  not  at  all 
essential  to  a  will. 

Very  little  assistance  is  to  be  derived  from  the  previous  [350]  cases  in  construing 
the  altered  expression  in  the  statute.  There  can  be  no  doubt  that  prior  to  the  new 
statute  a  will  found  in  the  testator's  possession  with  the  seal  torn  off  was  deemed  to 
have  been  cancelled  :  Davies  v.  Davies  (1  Lee,  Eccl.  Rep.  444),  Lambell  v.  Lambell 
(3  Hagg.  568).  At  that  time  any  tearing  done  with  the  intention  of  revoking  had 
been  held  sufficient.  The  expression  upon  which  we  have  now  to  put  a  construction 
is  "  by  tearing  or  otherwise  destroying ; "  and  as  it  was  admitted  (and  we  think  could 
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not  be  denied)  that  actual  destruction  was  not  necessary,  it  becomes  a  question  of  degree, 
whether  what  was  done  in  this  case  was  sufficient ;  and  in  such  cases,  and  indeed  in 
all  similar  cases  we  think  it  would  be  discreet  not  to  lay  down  any  general  rule  applicable 
to  cases  and  circumstances  which  have  not  been  the  subject  of  argument  before  us, 
but  to  confine  our  judgment  to  the  case  at  bar.  And  in  our  opinion  as  this  will 
professed  to  be  executed  under  seal,  and  was  published  and  attested  as  a  sealed  instru- 
ment, when  the  seal  was  torn  off  it  ceased  to  be  the  instrument  which  the  testator 
professed  to  execute  and  to  publish  to  the  attesting  witnesses,  and  through  them  to 
the  world.  It  was,  to  use  the  expression  of  Mr.  Justice  Coleridge  in  Doe  d.  Bees  v. 
Harris  (6  A.  &  E.  209),  "destroyed  in  its  entirety,"  and  ceased  to  be  (by  means  of 
tearing)  the  instrument  as  and  for  which  it  had  been  published.  We  are  therefore  of 
opinion  that  the  act  of  tearing  in  this  case  was  sufficient,  and  that  the  will  was  thereby 
revoked,  and  the  rule  to  enter  a  nonsuit  or  verdict  for  the  defendant  must  be 
discharged. 

Rule  discharged.  • 


[351]  Adams  v.  Lloyd  and  Another.  June  11,  1858. — If  a  party  interrogated 
under  the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  as  to  whether 
he  has  in  his  possession  any  deeds  or  writings  relating  to  the  lands  in  dispute, 
answers  on  oath  that  he  has,  but  that  such  deeds  relate  exclusively  to  his  own 
title  to  the  lands,  and  do  not  shew  any  title  in  the  opposite  party,  he  cannot  be 
compelled  to  state  the  contents  of  the  deeds  or  to  describe  them,  his  oath  as  to 
their  effect  being  conclusive. 

[S.  C.  27  L.  J.  Ex.  499 ;  4  Jur.  (N.  S.)  590 ;  6  W.  R.  752.     Approved, 
Ex  parte  Reynolds,  1882,  20  Ch.  D.  300.] 

The  first  count  of  the  declaration  stated,  that  certain  lands  were  in  the  occupation 
of  certain  persons  as  tenants  thereof  to  the  plaintiff,  the  reversion  thereof  belonging 
to  the  plaintiff :  yet  the  defendants  wrongfully  broke  and  entered  into  the  said  lands 
under  the  surface  thereof,  where  there  were  seams  and  veins  of  coal  and  other  minerals ; 
and  dug  out  and  carried  away  from  the  said  lands  large  quantities  of  coal  and  other 
minerals ;  and  also  large  quantities  of  stone,  earth,  and  soil  being  thereon,  &c. ;  by 
means  of  which  premises  the  plaintiff  has  been  injured  in  his  reversionary  estate  and 
interest.     There  were  other  counts  not  material  to  the  present  question. 

The  defendants  pleaded  (inter  alia)  fourthly,  to  the  first  count.  That  in  the  year 
1722,  one  R.  Parkes  was  seised  in  his  demesne  as  of  fee  of  and  in  the  lands  herein 
mentioned  and  the  coal  and  other  minerals  under  the  same ;  and  by  an  indenture 
made  the  16th  May  in  that  year,  between  R.  Parkes  of  the  one  part  and  one  J.  Butler 
of  the  other  part,  sealed,  &c. ;  R.  Parkes  for  and  in  consideration  of  601.,  &c.,  granted, 
bargained,  sold,  &c.,  to  J.  Butler  a  piece  of  land  or  pasture  ground  (describing  it), 
together  with  all  ways,  &c.,  saving  and  excepting  out  of  the  said  indenture  all  mines 
of  coal  and  stone  that  were,  should,  or  might  be  had  and  found  in  and  upon  the 
premises  thereby  granted  or  any  part  thereof;  with  free  liberty  of  ingress,  egress, 
and  regress  to  and  for  R.  Parkes,  his  heirs  and  assigns,  to  work  the  said  mines,  and 
to  have,  take,  and  carry  away  the  produce  thereof,  and  to  do  every  other  thing 
requisite  and  convenient  to  be  done  upon  the  premises  for  [352]  the  purpose  of 
working  the  said  mines,  and  for  taking  and  carrying  away  the  coal  and  stone  that 
should  be  there  got;  the  said  R.  Parkes,  his  heirs,  &c.,  filling  up  all  pits,  &c.,  and 
paying  to  J.  Butler  41.  for  every  acre  of  the  premises  where  they  should  so  work : 
habendum  to  the  use  of  J.  Butler,  his  heirs  and  assigns,  for  ever.  (Then  followed 
covenants  by  R.  Parkes  to  pay  the  41.  per  acre  and  fill  up  pits.)  Averments :  that 
the  lands  in  the  first  count  mentioned  are  parcel  of  the  lands  so  conveyed  by  R.  Parkes 
to  J.  Butler  :  that  at  the  times  in  that  count  mentioned  the  plaintiff  claimed  to  be  and 
was  entitled  to  and  interested  in  the  said  lands  as  therein  mentioned,  from  and  under 
J.  Butler,  his  heirs,  &c.,  and  that  the  defendants  then  claimed  to  be  and  were  entitled 
to  all  the  mines  of  coal  and  stone  under  the  said  lands  from  and  under  R.  Parkes,  his 
heirs  and  assigns,  together  with  all  such  powers,  rights,  and  privileges  as  in  and  by  the 
.said  indenture  were  excepted  and  reserved  to  and  in  favour  of  R.  Parkes,  his  heirs  and 
assigns,  &c.     That  the  defendants  being  so  entitled  to  the  mines  did,  at  the  time  in 
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the  first  count  mentioned,  work  the  same  and  carry  away  the  produce  thereof  in  a 
reasonable,  careful,  skilful  and  proper  manner,  and  necessarily  and  unavoidably  dig 
out  and  carry  away  in  manner  aforesaid  certain  small  quantities  of  stone,  earth,  and 
soil,  &c. ;  the  defendants  being  always  ready  and  willing  to  perform  all  things  which 
according  to  the  said  indenture  were  to  be  performed  by  the  heirs,  executors,  &c.,  of 
R.  Parkes  on  the  occasion  of  their  working  and  carr^nng  away  the  produce  of  the  mines 
under  and  in  pursuance  of  the  exception  and  reservation  therein  contained. 

The  plaintiff  having  joined  issue,  the  defendants  applied  to  a  Judge  at  Chambers, 
under  the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  for  leave  to  administer 
to  the  plaintiff  the  following  interrogatories  : — 

"  1.  Have  you  in  your  possession,  power,  or  controul  any  [353]  deeds  or  writings 
relating  to  the  lands  mentioned  in  the  first  and  second  counts  of  the  declaration 
delivered  in  this  cause,  or  any  of  them,  or  any  part  thereof  1  If  so^  state  the  number 
of  such  deeds  and  writings,  and  the  dates  thereof,  and  the  parties  thereto. 

"  2.  Have  you  in  your  possession,  power,  custody,  or  controul  any  other  deeds  or 
writings  relating  to  the  above  mentioned  lands,  or  any  of  them,  or  any  part  thereof, 
other  than  the  deeds  or  writings  in  your  answer  to  the  first  interrogatory  1 

"  3.  Had  you,  or  had  to  your  knowledge  or  belief  any  former  owner  of  the  said 
lands  or  any  of  them,  or  any  other  person,  at  any  time  in  his  or  their  possession  or 
controul  any  deed  or  deeds,  writing  or  writings,  relating  to  such  lands,  or  any  of  them, 
which  are  not  mentioned  in  your  answers  to  the  above  interrogatories?  Or  has  any 
person  now,  to  your  knowledge  or  belief,  the  possession  or  controul  of  any  deed  or 
deeds,  writing  or  writings,  relating  to  such  lands,  or  any  of  them,  which  are  not 
mentioned  in  such  answers?  If  yea,  state  where,  according  to  the  best  of  your 
knowledge  or  belief,  such  deed  or  deeds  now  are,  or  what  has  become  of  the  same, 
and  whether  or  not  any  of  such  deed  or  deeds  have  been,  to  your  knowledge  or  belief, 
lost  or  destroyed  by  time  or  accident,  or  otherwise ;  and  what  are  or  were  the  dates 
of,  and  who  are  or  were  parties  to,  any  deed  or  deeds  to  which  your  answer  to  this 
interrogatory  may  refer." 

In  support  of  the  application,  there  were  affidavits  of  the  defendants,  in  accordance 
with  the  52nd  section  of  the  statute,  and  which,  after  deposing  to  the  material  facts 
in  the  above  plea,  stated  that  the  defendants  believed  that  the  plaintiff"  had  in  his 
possession,  or  power,  deeds  and  documents  of  title  relating  to  the  land  in  the  declara- 
tion,  and  which  would  prove  affirmatively  the  defendants'  title  to  the  [354]  mines  and 
minerals  under  the  lands,  and  to  win  and  work  the  same. 

Bramwell,  B.,  before  whom  the  summons  was  heard,  made  an  order  accordingly ; 
and  the  interrogatories  having  been  administered,  the  plaintiff  answered  them  by 
affidavit  as  follows  : — 

"  I  have  in  my  possession,  power,  custody,  and  controul,  divers  deeds  and  writings 
relating  to  the  lands  mentioned  in  the  first  and  second  counts  of  the  declaration,  but  I 
abstain  from  stating  the  number  thereof,  the  dates  thereof,  and  the  parties  thereto, 
being  advised  that  I  am  not  bound,  and  that  the  defendants  have  no  right  to  call  upon 
me,  to  state  the  same,  for  the  reasons  and  under  the  circumstances  after  mentioned ; 
and  being  also  advised  that  the  first  interrogatory  itself  is  immaterial  and  irrelevant 
and  merely  fishing,  and  is  otherwise  objectionable  in  point  of  law,  and  I  humbly  submit 
that  I  am  not  bound  to  make  any  further  or  other  answer  thereto. 

"  I  had  not,  nor  to  my  knowledge  or  belief  had  any  former  owner  of  the  lands  or 
any  of  them,  or  any  other  person,  at  any  time  in  his  or  their  possession  or  controul  any 
deed  or  deeds,  writing  or  writings,  relating  to  such  lands  or  any  of  them,  other  than 
those  which  are  now  in  my  possession,  power,  custody,  and  controul  as  aforesaid ;  and 
no  person  has  now,  to  my  knowledge  or  belief,  the  possession  or  controul  of  any  deed 
or  deeds,  writing  or  writings,  relating  to  such  lands  or  any  of  them,  saving  myself,  who 
has  such  possession  and  controul  as  aforesaid. 

"I  say  that  such  deeds  and  writings  so  in  my  possession,  power,  custody,  and 
controul  as  aforesaid  are  title  deeds  and  evidences  of  my  title  to  the  lands ;  and  that 
they  do  not,  nor  do  any,  nor  does  either  of  them,  give  to  the  defendants  or  any  of  them, 
or  shew  in  them  or  any  of  them,  any  title  to  the  lands  or  any  of  them,  or  any  part 
[355]  thereof,  or  furnish  evidence  of  any  title  or  right  of  the  defendants,  or  any  or 
either  of  them,  to  the  said  lands  or  any  part  thereof,  but  the  same  relate  exclusively 
to  my  own  case  in  the  action  and  constitute  my  title  to  the  said  lands  and  all  the 
evidence  thereof.     I  further  say  that  my  title  to  the  lands  was  derived  under  persons 
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who  were  purchasers  of  the  said  lands  for  valuable  consideration  actually  paid,  and 
who  had  not,  to  the  best  of  my  belief,  notice  of  the  alleged  or  any  title  or  right  of  the 
defendants  or  any  or  either  of  them,  or  of  any  person  or  persons  through  whom  they 
or  any  or  either  of  them  claim  or  allege  to  claim." 

Quain,  in  last  Easter  Term  (May  8),  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  an  oral  examination  of  him  should  not  be  directed,  or  why  he  should 
not  file  a  better  answer  to  the  interrogatories. 

Gray  and  Druce  now  shewed  cause.  The  question  turns  on  the  construction  of 
the  51st  and  53rd  sections  of  the  Common  Law  Procedure  Act,  1854.  It  is  conceded 
that  it  was  the  proper  course  to  order  the  interrogatories  to  issue,  leaving  the  plaintiff 
to  make  his  objections  at  the  time  of  interrogation.  That  is  the  course  pursued  in 
equity,  and  approved  of  by  this  Court  in  Oshorn  v.  The  London  Dock  Company  (10  Exch. 
698).  It  is  submitted,  however,  that  the  plaintiff  is  not  bound  to  answer  these 
interrogatories,  because  they  call  on  him  to  disclose  his  title  deeds.  In  Pickering  v. 
Noyes  (1  B.  &  C.  262),  the  Court  said  :  "Parties  are  never  compelled  to  produce  their 
title  deeds.  If  a  subpoena  duces  tecum  is  served,  the  party  must  bring  his  deeds  into 
Court  in  obedience  to  the  subpoena ;  but  if  he  states  that  they  are  his  title  deeds,  no 
Judge  will  ever  compel  him  to  produce  them."  The  same  rule  prevails  in  Courts  of 
equity:  [356]  Sutherland  v.  Sutherland  (17  Beav.  209).  The  foundation  of  this  pro- 
ceeding is  the  14  &  15  Vict.  c.  99,  s.  6,  which  empowered  Courts  of  common  law  "to 
compel  the  opposite  party  to  allow  the  party  making  the  application  to  inspect  all 
documents  in  the  custody  or  under  the  controul  of  such  opposite  party  relating  to 
such  action,"  &c.,  "in  all  cases  in  which  previous  to  the  passing  of  that  Act  a  discovery 
might  have  been  obtained,  &c.,  in  a  Court  of  equity."  This  power  was  extended  by 
the  Common  Law  Procedure  Act,  1854,  the  51st  section  of  which  enables  a  plaintiff 
or  defendant  to  deliver  to  the  opposite  party  "  interrogatories  in  writing  upon  any 
matter  as  to  which  discovery  may  be  sought."  The  question,  therefore,  is  whether 
a  Court  of  equity  would  compel  a  discovery  of  these  documents.  Now,  the  right  of 
a  plaintiff  in  equity  to  discovery  is  limited  to  such  material  facts  as  relate  to  the 
plaintiff's  case,  and  does  not  extend  to  evidence  which  relates  exclusively  to  the  defen- 
dant's case  :  Wigram  on  Discovery,  p.  261  :  Daniell's  Chan.  Prac.  p.  954,  3rd  ed.  The 
rule  is  thus  stated  by  Lord  Brougham,  C,  in  Bolton  v.  The  Corpoi'ation  of  Liverpool 
(1  Myl.  &  K.  88):  "A  party  has  a  right  to  the  production  of  deeds  sustaining  his 
own  title  affirmatively,  but  not  of  those  which  are  not  immediately  connected  with 
the  support  of  his  own  title,  and  which  form  part  of  his  adversary's.  He  cannot  call 
for  those  which,  instead  of  supporting  his  title,  defeat  it  by  entitling  his  adversary." 
The  same  doctrine  is  laid  down  in  Clegg  v.  Edmondson  (22  Beav.  125).  (Phipson,  who 
appeared  to  support  the  rule,  stated  that  what  was  sought  for  was,  not  an  inspection 
of  the  deeds,  but  a  schedule  of  the  dates  and  names  of  them,  according  to  the  practice 
in  equity  when  answering  a  bill  of  discovery  ;  the  object  being  to  ascertain  whether 
the  plaintiff  derived  his  title  from  J.  Butler,  who  [357]  was  a  party  to  the  deed  of 
1722.)  That  proceeds  on  a  mistaken  notion  of  the  practice  in  equity.  Formerly,  the 
documents  were  set  out  in  extenso  in  the  answer ;  but  that  practice  having  been  found 
inconvenient,  they  are  now  merely  scheduled  by  names  and  dates :  Wigram  on  Dis- 
covery, p.  199,  §  285.  The  principle,  however,  remains  unaltered,  and  a  party  is  not 
bound  to  schedule  a  deed  unless  under  the  old  practice  he  was  bound  to  set  it  out. 
In  Wigram  on  Discovery,  p.  313,  §  395,  it  is  said  :  "The  question  as  to  the  plaintiff's 
right  to  the  production  of  a  deed  (in  the  circumstances  of  a  case  like  Hardman  v. 
Ellames  (2  Myl.  &  K.  758)),  and  his  right  to  have  it  set  out  in  the  answer,  are 
identical.  The  one  is  a  mere  substitute  in  practice  for  the  other."  The  rule  in  equity 
is,  that  a  party  seeking  a  discovery  which  he  has  no  original  right  to  demand,  and 
which  the  opposite  party  may  by  answer  refuse  to  give,  as  being  exclusively  his 
evidence,  is  bound  by  his  oath  :  Wigram  on  Discovery,  p.  359,  §  439.  The  onus  is  on 
the  party  to  prove  his  right  to  see  the  deeds,  and  the  Court  will  not  make  an  order 
for  their  production,  unless  the  opposite  party  admits  his  possession  of  them :  The 
Princess  of  iVales  v.  The  Earl  of  Liverpool  {\  Swanst.  123):  Wigram  on  Discovery, 
p.  208,  §  293.  The  mere  fact  that  the  deeds  relate  to  the  plaintiff's  title  may  not  be 
a  sufficient  ground  for  refusing  an  inspection,  but  it  is  otherwise  where  on  oath  that 
fact  is  coupled  with  the  fact  that  they  do  not  in  any  way  relate  to  the  defendant's 
title.  The  oath  of  the  party  is  conclusive,  except  where  there  is  a  direct  or  indirect 
admission  of  relevancy  :  Wigram  on  Discovery,  pp.  217,  218,  §§391,  302.    [Pollock,  C.  B. 
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Where  a  witness  swears  that  he  cannot  answer  a  particular  question,  without  subject- 
ing himself  to  a  criminal  prosecution,  it  would  seem  that  the  Judge  is  bound  by  his 
[358]  oath.  In  Fisher  v.  Bonalds  (12  C.  B.  762),  Maule,  J.,  expressed  an  opinion  to 
that  effect.]  Reynell  v.  Sprye  (I  De  Gex,  M'N.  &  G.  656)  is  an  authority  that  the 
oath  of  the  party  is  conclusive.  In  Wigram  on  Discovery,  p.  237,  §  317,  it  is  said: 
"  The  great  difficulty  which  the  Court  is  sometimes  under  in  refusing  to  make  an 
order  for  the  production  of  documents,  arises  from  the  consideration  that  it  is  giving 
final  effect  to  the  oath  of  the  defendant  (the  interested  party)  upon  the  plaintiff's  right 
to  discovery — a  difficulty  which  is  increased  by  the  observation,  that  from  the  nature 
of  documentary  evidence,  the  defendant  may  be  swearing  to  that  which  is  rather 
matter  of  law  than  of  fact,  or,  at  best,  a  mixed  question  of  law  and  fact.  The  whole 
of  the  plaintiff's  case  may  hinge  upon  a  point  like  this.  On  the  other  hand  it  must 
be  observed,  that  in  refusing  to  make  an  order  for  the  production  of  a  document,  a 
Court  of  equity  deprives  the  plaintiff  of  no  evidence  to  which  the  law  entitles  him, 
and  which  he  can  obtain  without  the  aid  of  a  Court  of  equity.  .  .  .  The  oath  of  the 
defendant  must  be  received,  or  the  defendant  must  be  without  the  means  of  a  defence 
which  in  truth  belongs  to  him — a  proposition  too  absurd  for  argument."  To  entitle 
a  party  to  an  order  for  the  production  of  documents,  two  things  are  necessary  :  the 
opposite  party  must  admit  his  possession  of  or  a  power  over  the  documents,  and  he 
must  describe  them :  Wigram  on  Discovery,  p.  209,  §  294.  The  answering  inter- 
rogatories rests  on  the  same  principle  as  the  production  of  documents :  Smnborne  v. 
Nelson  (16  Beav.  417).  The  party  interrogated  is  not  bound  to  describe  the  deeds  in 
a  schedule ;  but  the  objection  to  produce  them  may  be  raised  by  plea  or  demurrer. 
Here  the  defendants  justify  a  trespass  by  a  claim  to  certain  mines,  whereas  [359]  the 
interrogatories  do  not  point  to  the  mines,  but  only  to  the  plaintiff's  title  to  the  surface 
land.     They  also  referred  to  Adams  v.  Fisher  (3  Myl.  &  C.  526). 

Phipson  and  Quain,  in  support  of  the  rule.     It  is  conceded  that  at  common  law 
a  party  to  a  suit  was  not  bound  to  produce  his  title  deeds,  but  the  exemption  did 
not  extend  to  any  other  documents.     The  object  of  these  statutes  was  to  put  an  end 
to  that  distinction,  and  to  give  to  Courts  of  law  all  the  powers  of  Courts  of  equity 
with  respect  to  discovery.     In  Wigram  on  Discovery,  p.  199,  §  284,  it  is  said — "The 
right  of  a  plaintiff  to  discovery  is  not  confined  to  a  discovery  of  facts  resting  merely 
in  the  knowledge  of  the  defendant,  but  extends  prim4  facie  to  a  discovery  of  deeds, 
papers,  and  writings  of  every  description  in  his  possession  or  power,  the  contents  of 
which  may  be  material  to  the  proof  of  the  plaintiff's  case"  (Redes.  Plead.  53).     There- 
fore, assuming  a  deed  to  be  relevant,  there  is  no  distinction  in  this  respect  between 
a  deed  and  any  other  document.     In  Doe  d.  Avery  v.  Langford  (21  L.  J.  Q.  B.  217) 
Erie,  J.,  said  :  "  The  privilege  of  not  producing  a  title  deed  is  now  put  an  end  to 
whenever  the  deed  makes  out  the  opponent's  title."     The  rule  in  equity  is,  that  a  party 
can  only  ask  for  an  inspection  of  the  title  deeds  of  the  opposite  party  if  he  shews 
a  prima  facie  case  for  discovery,  and  the  opposite  party  admits  their  relevancy  and 
that  they  are  in  his  possession  or  power.     The  scheduling  the  deeds  and  the  producing 
them  are  different  things,  and  if  the  relevancy  is  admitted  the  opposite  party  will  be 
entitled  to  have  the  deeds  described,  though  he  may  not  be  entitled  to  their  produc- 
tion :  Wigram  on  Discovery,  p.  211,  §  295.     The  description  is  essential  in  order  to 
enable  the  Court  to  [360]  judge  of  their  effect  and  decide  whether  they  ought  to  be 
produced  :  Hare  on  Discovery,  p.  230.     In  Wigram  on  Discovery,  p.  239,  §  318,  it 
is  said  :  "As  a  general  rule,  it  may  perhaps  be  stated  that  the  defendant,  in  order 
that  he  may  entitle  himself  to  the  protection  he  claims,  must  give  the  Court  the  best 
means  he  can  of  judging  of  the  truth  of  what  he  swears  to,  short,  of  course,  of  that 
discoveiy  which  he[is  desirous  of  withholding ;  that  is,  he  must  claim  protection  by 
means  of  the  best  evidence  the  nature  of  the  case  admits  of.     A  mere  general  assertion 
that  all  the  documents  in  the  defendant's  possession  are  evidence  exclusively  of  his 
own  case,  without  describing  them,  might  not,  perhaps,  in  some  cases  though  in  others 
it  clearly  would,  be  sufficient.      A  description  of  the  documents,  however,  coupled 
with  the  same  averment  would,  probably,  in  all  cases  be  sufficient,  unless,  from  the 
nature  of  the  documents  or  other  circumstances  appearing  in  the  answer,  the  Court 
found  reason  for  discrediting  the  answer  or  refusing  to  give  effect  to  it.     The  nature 
and  extent  of  the  averments  must  determine  a  question  like  this."     Also,  if  the 
relevancy  is  admitted,  the  party  cannot  protect  himself  against  an  order  for  producing 
them  merely  by  denying  their  effect,  for  the  opposite  party  has  a  right  to  judge  of 
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that:  Wigram  on  Discovery,  p.  217,  §  300.  The  principle  is  thus  explained  by  Lord 
Cranworth,  V.  C,  in  Goodhall  v.  Little  (1  Sim.  N.  S.  155,  161):  "The  plaintiffs  assert 
a  title  which  the  defendants  deny.  The  defendants  admit  that  they  have  in  their 
possession  documents  relating  to  the  matters  in  the  bill  mentioned.  Some  of  the 
matters  in  the  bill  mentioned  are  the  facts  from  which  the  plaintiffs  shew,  or  allege 
they  shew,  a  title.  The  documents  in  question  relate,  or,  for  anything  that  appears 
in  the  answer,  may  relate,  to  those  very  facts.  The  defendants,  it  is  true,  [361]  say 
that  the  documents  would  not  shew  the  facts  to  be  as  the  plaintiff  alleges  them  to  be. 
But  that  is  the  very  point  in  issue.  The  documents  relate  to  the  point.  What  is  the 
true  result  of  them  is  the  matter  to  be  decided.  It  may  be  true,  as  stated  by  the 
answer,  that  by  the  documents,  that  is  by  them  alone,  the  truth  of  the  plaintiffs'  case 
would  not  appear.  But  they  may  form  material  links  in  the  chain  of  proof :  and,  at 
all  events,  as  it  is  admitted  that  they  relate  to  the  matters  in  dispute,  the  plaintiffs, 
unless  there  be  some  other  objection,  are  entitled  to  see  them  in  order  to  form  their 
own  opinion  as  to  whether  they  do  or  do  not  make  out,  or  help  to  make  out,  their 
title."  Here,  the  defendants  do  not  ask  for  the  production  of  the  deeds,  but  only 
whether  the  plaintiff  has  them  in  his  possession.  In  Lloyd  v.  Purves  the  information 
sought  for  would  not  have  assisted  the  party  applying  for  it.  At  all  events,  the 
plaintiff's  answer  is  ambiguous  and  evasive. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  Ambiguity 
has  arisen  from  the  word  "  relevancy  "  being  used  in  different  senses,  whereas,  if  it 
always  had  the  same  meaning,  the  obscurity  which  surrounds  this  question  would  be 
removed,  and  it  would  be  evident  what  rule  ought  to  be  laid  down.  There  are  some 
analogous  cases  in  the  law  which  furnish  us  with  assistance  on  the  present  occasion, 
and  all  of  which  point  to  the  same  conclusion.  One  is  that  of  a  witness  who  protects 
himself  from  answering  a  question  tending  to  criminate  himself ;  and  certainly  I  have 
always  thought  that  the  law  on  that  subject  was  correctly  stated  by  Maule,  J.,  in  the 
case  of  Fisher  v.  Ronalds  (12  C.  B.  762).  He  there  said,  in  the  course  of  the  argument : 
"  It  is  the  witness  who  is  to  exercise  his  discretion,  not  the  Judge.  The  witness 
might  be  asked,  '  Were  [362]  you  in  London  on  such  a  day*?'  and,  though  apparently 
a  very  simple  question,  he  might  have  good  reason  to  object  to  answer  it,  knowing 
that,  if  he  admitted  that  he  was  in  London  on  that  day,  his  admission  might  complete 
a  chain  of  evidence  against  him  which  would  lead  to  his  conviction.  It  is  impossible 
that  the  Judge  can  know  about  that.  The  privilege  would  be  worthless  if  the^ witness 
were  required  to  point  out  how  his  answer  would  tend  to  criminate  him."  The  course 
of  administration  of  the  law  in  this  country  has  always  been,  never  to  compel  a  witness 
to  answer  a  question  which  has  a  tendency  to  criminate  himself.  This  is  considered 
so  sacred  a  principle  that  the  right  of  a  plaintiff  or  defendant  in  a  civil  suit  is  taken 
away  by  it,  however  important  the  testimony  may  be,  even  though  it  might  establish 
his  title  to  an  estate  or  interest  ever  so  large.  Doubts  have  arisen  as  to  the  extent  to 
which  the  privilege  may  be  carried,  and  whether  there  are  any  limits  to  the  protection 
of  a  witness.  The  only  exception  I  know  of  is  this, — where  the  Judge  is  perfectly 
certain  that  the  witness  is  trifling  with  the  authority  of  the  Court,  and  availing  him- 
self of  the  rule  of  law  to  keep  back  the  truth,  having  in  reality  no  ground  whatever 
for  claiming  the  privilege,  then  the  Judge  is  right  in  insisting  on  his  answering  the 
question.  But  it  would  be  very  inconvenient  to  lay  down  as  a  rule,  that  the  party 
questioned  is  bound  to  go  so  far  as  to  satisfy  the  Judge  that  the  answer  to  the  question 
might  criminate  him.  In  disclosing  the  source  of  danger  he  might  place  himself  in 
peril,  and  cause  the  very  mischief  which  the  law  meant  to  prevent.  It  appears  to  me 
therefore  that  the  law  is  as  pronounced  by  Maule,  J.,  in  Fisher  v.  Ronalds;  and, 
although  some  doubts  may  have  been  expressed  as  to  the  correctness  of  his  view,  I 
do  not  find  any  conflict  of  decision  on  the  subject.  In  the  case  of  Fisher  v.  Ronalds 
the  other  Judges  did  not  state  the  rule  so  [363]  broadly  ;  none  of  them,  however, 
dissented  from  it.  Williams,  J.,  gave  a  judgment  quite  sufficient  for  the  purposes 
of  the  case  before  him,  saying  that  he  thought  it  abundantly  clear  that  the  answer 
of  the  witness  must  have  a  direct  tendency  to  place  him  in  danger;  but  he  declined 
saying  who  is  to  judge  whether  that  is  so.  It  is  impossible  to  satisfy  the  Judge 
without  exposing  the  whole  matter ;  and  a  man  may  be  placed  under  such  circum- 
stances with  respect  to  the  commission  of  a  crime,  that  if  he  disclosed  them  he  might 
be  fixed  upon  by  his  hearers  as  a  guilty  person  ;  so  that  the  rule  is  not  always  the 
shield  of  the  guilty,  it  is  sometimes  the  protection  of  the  innocent,  although  very  likely 
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it  was  originally  introduced  from  humane  motives,  being  probably  derived  from  the 
maxim  "  nemo  tenetur  seipsum  accusare." 

Such  being  the  rule,  we  are  enabled  to  come  to  a  just  conclusion  with  respect  to 
the  proposition  which  the  plaintiffs  counsel  so  ably  advocated.  That  proposition  is, 
that  if  a  plaintiff  or  defendant  has  deeds  in  his  possession,  and  says  that  they  do  not 
relate  to  the  title  of  the  opposite  party,  but  solely  to  his  own,  then  the  opposite  party 
has  no  right  to  say,  "  I  should  like  to  be  satisfied  of  the  fact  myself ;  I  doubt  whether 
you  entertain  a  correct  view  of  the  meaning  of  the  documents,  or  are  quite  honest  in 
your  representation  of  their  nature."  If  the  information  respecting  them  can  be 
obtained,  the  mischief  is  done — the  opposite  party  would  acquire  some  knowledge 
which  he  is  not  entitled  to.  Moreover,  the  answer  might  enable  some  one  else  to 
take  proceedings,  and  thus  a  person  might  lose  his  estate.  The  distinction  between 
title  deeds  and  other  things  is  in  a  great  measure  dependent  on  the  dogma  which 
makes  every  man's  house  his  castle,  and  attaches  such  importance  to  the  protection  of 
property  in  land.  The  distinction  which  the  law  has  at  all  times  made  between  real 
property  and  [364]  personal  property  may  in  part  have  arisen  from  this : — that  if  a 
man  has  land,  he  is  considered  as  holding  it  under  a  grant  from  the  Crown ;  if  he  has 
personal  property  he  holds  it  directly  or  indirectly  by  reason  of  some  contract.  The 
rule  that  a  man  shall  not  refuse  to  answer,  because  the  answer  would  subject  him  to 
a  civil  suit,  has  long  prevailed ;  for,  though  at  one  time  there  was  considerable 
difference  of  opinion  on  that  point,  the  matter  was  finally  settled  by  the  46  Geo.  3, 
c.  37,  which  established  the  broad  distinction  in  this  respect  between  civil  suits  and 
criminal  proceedings. 

To  apply  these  remarks  to  the  case  now  before  us  : — The  question  is,  whether  the 
plaintiff  is  bound  to  produce  his  title  deeds.  To  compel  him  to  do  so  would  introduce 
a  new  rule,  which  certainly  was  never  intended  by  this  act  of  parliament,  and  would 
render  a  title  deed  of  no  more  importance  than  a  bill  of  exchange  or  any  other  written 
document.  I  think  that  a  man's  title  deed  is  still  protected  unless  it  tends  to  prove 
the  case  of  the  opposite  party ;  if  it  does  not,  it  is  irrelevant.  The  recent  changes  in 
the  law  have  made  no  alteration  in  that  respect.  There  is  a  power  to  call  for  docu- 
ments :  first,  one  party  may  inquire  whether  the  other  has  in  his  possession  or  power 
any  documents  relating  to  the  matters  in  dispute ;  that  means,  "  Have  you  any  docu- 
ments which  I  am  entitled  to  see?  If  so,  state  them,  and  then  I  will  call  for  them." 
If  the  party  interrogated  says  on  oath,  "  I  have  no  such  documents ;  you  have  no 
right  to  know  how  many  deeds  I  have  in  my  chest,  but  I  swear  that  I  have  no  docu- 
ments which  relate  directly  or  indirectly  to  the  matters  in  dispute,"  then  the  other 
party  has  no  right  to  inquire  any  further.  That  is  in  accordance  with  the  right  of 
search  in  other  cases.  After  a  dissolution  of  partnership,  one  of  the  partners  may 
have  in  his  possession  a  book  which  the  other  wishes  to  inspect.  The  latter  has  a 
right  to  see  such  portions  of  the  book  as  relate  to  matters  [365]  in  which  he  is 
concerned  ;  but  he  has  no  right  to  see  the  rest.  Then  the  book  is  produced  with 
those  parts  sealed  up.  But  how  is  that  determined?  By  the  oath  of  the  party. 
Such  has  always  appeared  to  me  to  be  the  law,  and  I  think  that  after  this  discussion 
it  will  no  longer  be  looked  upon  as  uncertain. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  I  am 
glad  that  this  discussion  has  taken  place,  for  it  has  afforded  much  information  on  a 
subject  somewhat  difficult  to  deal  with.  My  opinion  is  founded  on  the  consideration 
that  the  defendants  had  no  right  to  put  to  the  plaintiff  the  questions,  the  answers  to 
which  are  complained  of ;  and  that  these  interrogatories  ought  to  have  been  disallowed, 
as  I  think  they  would  have  been  if  put  in  a  bill  in  equity  and  demurred  to.  I  think 
that  if  the  proper  questions  had  been  put,  the  answers  here  given  would  have  been 
evasive ;  but  they  were  not  put,  and  those  which  were  ought  not  to  have  been 
allowed. 

The  facts  are  these : — In  answer  to  a  declaration  in  trespass  the  defendants  say, 
they  are  entitled  to  the  minerals  below  the  land,  the  surface  of  which  belongs  to  the 

Plaintiff:  they  say  further,  that  their  title  is  derived  from  a  person  named  Parkes. 
fow,  they  had  a  right  to  interrogate  the  plaintiff  as  to  whether  he  had  in  his  posses- 
sion any  documents  which  would  be  evidence  that  they  are  entitled  to  the  minerals ; 
and  according  to  the  authority  of  Sir  James  Wigram,  title  deeds  stand  on  the  same 
footing  in  this  respect  as  any  other  documents.  The  proper  question  would  be:  "Is 
there  anything  in  the  title  deeds  which  you  hold  of  this  land,  which  shews  that  the 
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minerals  do  not  belong  to  you  ;  but  to  me  1 "  The  plaintiff  would  be  bound  to  give 
a  direct  answer  to  that  interrogatory.  If  he  said,  "  I  have  title  deeds  relating  to  the 
land  of  [366]  which  I  am  in  possession,  but  there  is  nothing  in  them  to  shew  that 
you  are  entitled  to  the  minerals,"  there  would  be  an  end  of  the  matter ;  according  to 
the  authorities,  and  especially  that  of  Reynell  v.  Sprye  (1  De  Gex,  M'N.  &  G.  656), 
where,  although  it  appeared  that  the  answers  were  false.  Lord  Justice  Knight  Bruce 
would  not  depart  from  the  settled  practice,  but  acted  on  the  answers  as  final,  leaving 
the  opposite  party  to  any  redress  he  could  find.  In  the  present  case,  however,  the 
plaintiff  is  not  asked  the  question  he  might  have  been  asked,  but  only  whether  he  has 
in  his  possession  any  deeds  relating  to  the  lands  in  question,  which  prima  facie  means 
the  lands,  as  distinct  from  the  minerals.  As  therefore  the  defendants  have  not  asked 
directly  about  the  minerals,  they  cannot  complain  of  the  plaintiff  having  answered 
evasively  a  question  that  was  never  put.  There  is,  indeed,  another  question  which  I 
think  might  have  been  put,  and  which  the  plaintiff  would  have  been  bound  to  answer, 
viz.  :  "  Do  you  claim  under  a  conveyance  from  Parkes  anterior  to  that  under  which 
we  claim  ? "  I  am  not  aware  of  any  other  questions  which  could  be  put  except  those 
two;  but  certainly  the  questions  which  were  put  were  not  admissible.  The  party 
interrogating  ought  to  put  direct  questions,  and  then  the  other  party  must  answer 
them ;  and  not  put  general  questions  which  only  bring  general  answers. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  have  always  thought  that  the  right 
to  administer  interrogatories  was  confined  to  those  matters  in  respect  of  which  the 
party  might  have  a  discovery,  and  I  do  not  understand  that  the  defendants'  counsel 
dissent  from  that ;  and  it  is  difficult  to  see  what  it  is  they  do  affirm,  and  which  they 
say  gives  them  a  right  to  more  information  in  this  case.  One  point  [367j  made  by 
them  is  something  like  this, — We  do  not  ask  for  a  discovery,  but  for  a  schedule  of 
these  deeds,  and  a  schedule  is  no  part  of  a  discovery,  because  it  is  only  some  account  of 
the  deeds,  in  order  to  enable  us  to  see  whether  we  are  entitled  to  a  discovery.  But 
I  think  that  the  plaintiff's  counsel  have  shewn  that  giving  a  schedule  of  deeds  is 
equivalent  to  a  production  of  them.  In  former  times,  it  seems  to  have  been  the 
practice  in  equity  to  set  out  the  deeds  in  extenso,  whereas  now  they  are  only  described 
in  a  schedule.  That  shews  to  demonstration  that  the  argument  of  the  defendants' 
counsel  cannot  be  true  :  and  that  where  a  party  is  not  entitled  to  the  production  of  a 
deed  because  it  does  not  relate  to  his  case,  he  is  not  entitled  to  a  description  of  it. 
"But,"  says  the  defendants'  counsel,  "still  it  must  be  assumed  to  be  something  we  are 
entitled  to  see  so  soon  as  it  appears  to  be  relevant.'*  But  "relevant"  means  evidence 
affecting  the  case  of  the  party  applying.  Again,  the  defendants'  counsel  say  that  the 
answers  of  the  plaintiff  are  evasive.  The  reply  to  that  is,  that  they  answer  in  the 
words  of  your  questions,  and  you  cannot  complain  of  them  for  not  answering  more 
than  the  questions  put.  If  you  wanted  more  precise  and  particular  answers,  you 
should  have  put  more  precise  and  particular  questions.  I  do  not  wish  to  deter- 
mine what  questions  might  have  been  put,  but  this  question  would  not  have  been 
unreasonable — "  I  affirm  that  I  have  a  title  to  the  minerals  through  a  former  owner 
who  granted  away  the  surface  and  through  whom  you  claim,  is  it  true  that  you  have 
any  title  deeds  which  prove  that  case  1 " 

Watson,  B.  I  am  of  the  same  opinion.  The  authorities  are  clear,  that  a  person 
is  not  entitled  in  equity  to  a  discovery  of  title  deeds  unless  they  contain  evidence 
of  his  own  title.  Neither  is  he  otherwise  entitled  under  the  recent  [368]  statute. 
Though  he  has  a  right  to  the  discovery  of  title  deeds,  or  any  other  writing  material 
to  his  case.  Sir  James  Wigram  says  (a) — "  The  exercise  of  a  jurisdiction  of  this  nature 
cannot  be  otherwise  than  pregnant  with  danger  to  the  interests  of  those  against  whom 
it  may  be  enforced,  unless  careful  provision  were  made  for  guarding  against  its  abuse." 
The  question  whether  a  party  has  anything  in  his  title  deeds  material  for  his  adversary's 
case,  is  always  guarded  in  this  way — "Have  you  title  deeds,  and  are  they  relevant?" 
Relevant  to  what?  To  the  matter  of  inquiry,  viz.,  to  the  plaintiff's  title.  Anything 
which  shews  a  title  in  the  opposite  party  is  evidence  for  him,  but  when  the  party 
interrogated  answers  "  I  have  certain  deeds,  but  they  relate  exclusively  to  my  own 
title,"  he  cannot  be  compelled  to  go  any  further :  otherwise  you  might  get  at  the  title 
deeds  of  every  person  in  the  kingdom.  The  rule  on  this  subject  is  thus  summed  up 
in  Taylor  on  Evidence,  vol.  2,  p.  1436,  3rd  ed. : — "As  in  all  cases  where  a  discovery 

(a)  Wigram  on  Discovery,  p.  2,  §  5. 
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of  the  contents  of  papeis  is  prayed,  the  onus  is  upon  the  plaintiff  to  prove  his  right 
thereto,  and  the  only  evidence  on  which  he  can  rely  is  the  defendant's  admission ;  it 
follows  that  a  court  of  equity  will  not  make  an  order  for  inspection  of  documents 
unless  the  plaintiff  can  shew  from  the  defendant's  answer,  or  from  his  affidavit  in  the 
nature  of  a  supplemental  answer,  first,  that  the  writings  in  question  are  in  the  posses- 
sion or  power  of  the  defendant ;  and  next,  that  they  are  relevant  to  his  own  case ;  or, 
in  other  words,  that  he  has  an  interest  in  their  production  for  the  purpose  of  the  trial 
about  to  take  place,  either  as  affording  affirmative  evidence  of  some  right  or  title 
belonging  to  him,  or  as  tending  to  disprove  the  title  or  case  of  his  opponent,  by 
shewing  some  specific  defect  therein."  Now  let  us  see  what  took  place  here.  These 
interrogatories  are  put  in  generalities.  The  first  is,  "  Have  you  in  [369]  your  posses- 
sion, &c.,  any  deeds  or  writings  relating  to  the  lands  mentioned  in  the  declaration  ? "  &c. 
For  a  long  time  I  did  not  understand  whether  this  interrogatory  related  to  the  mines, 
or  to  the  surface  land.  But  I  now  see  what  the  object  was — to  do  indirectly  that 
which  could  not  be  done  directly,  viz.,  to  get  at  the  plaintiff's  title  deeds.  The  proper 
question  would  have  been,  "  Have  you  any  deeds  or  writings  relating  to  the  title  to 
these  mines?"  The  other  interrogatories  are  open  to  the  same  objection.  It  was 
argued,  however,  that  these  interrogatories  were  put  in  these  large  and  general  terms 
in  order  that  the  defendants  might  get  an  account  of  the  deeds  and  then  call  for  their 
production ;  and  that  they  have  a  right  to  say,  "  Although  the  plaintiff  says  that  he 
has  no  deeds  except  those  which  relate  exclusively  to  his  title,  we  will  not  be  content 
with  his  statement,  but  wish  to  see  them  and  judge  for  ourselves."  That  is  in  fact  an 
indirect  mode  of  doing  that  which  cannot  be  done  by  a  bill  for  a  discovery  or  under 
the  provisions  of  this  act  of  parliament.  For  these  reasons  I  think  that  the  rule  ought 
to  be  discharged. 
Rule  discharged. 

[370]  CoRT  V.  Sagar.  May  27,  1858. — The  plaintiff  assigned  to  the  defendant  by 
bill  of  sale,  "all  and  singular  the  104  power  looms  and  other  effects  and  things 
belonging  thereto,  now  being  in,  upon,  or  about  the  mill,  particularly  set  forth  in 
the  schedule."  The  schedule  was  as  follows  : — "  Looms  made  by  S."  The  looms 
were  in  use  at  the  date  of  the  execution  of  the  bill  of  sale.  Healds,  reeds,  weft 
and  waste  cans  are  attached  to  the  looms  when  in  use,  and  the  looms  are  not 
complete  for  the  purpose  of  weaviug  till  they  are  supplied,  but  they  form  no  part 
of  the  looms  as  they  come  from  the  makers.  They  are  made  and  often  sold  at 
sales  separately  from  the  looms.  Different  healds  and  reeds  are  used  in  weaving 
cloth  of  different  degrees  of  fineness ;  they  do  not  ordinarily  belong  to  any 
particular  loom,  but  can  be  detached  and  used  with  any  loom  indifferently. 
Held,  that  the  heald.s,  reeds,  cans,  &c.,  which  were  on  the  premises  at  the  time 
of  the  execution  of  the  bill  of  sale  passed  to  the  defendant. 

[S.  C.  27  L.  J.  Ex.  378.] 

Trover  for  healds,  reeds,  beams  and  weaving  utensils  and  pieces  of  machinery  for 
weaving,  and  articles  belonging  thereto,  and  strapping. 

Plea.  That  the  goods  were  not  the  goods  of  the  plaintiff.  Whereupon  issue  was 
joined. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Spring  Assizes,  it  appeared  that 
the  action  was  brought  to  recover  certain  healds,  reeds,  beams,  oil  cans  and  waste  cans 
seized  by  the  defendant.  The  plaintiff  by  indenture,  dated  the  4th  of  June,  1857,  had 
sold  and  assigned  to  the  defendant  "all  and  singular  the  104  power  looms  and  other 
effects  and  things  belonging  thereto,  now  being  in  or  upon  or  about  the  mill  or  iron 
foundry  and  premises  late  of  one  Thomas  Cort,  and  more  particularly  set  forth  in  the 
schedule  at  the  foot  or  end  hereof."     The  schedule  was  as  follows  : — 

"  In  the  top  room  of  the  mill.  Fifty-two  power  looms  8-8ths,  36  whereof  made  by 
T.  Sagar,  and  16  made  by  Dickinson. 

"  In  the  bottom  room  of  the  mill.  Fifty-two  other  power  looms  8-8ths,  also  made 
by  the  said  Thomas  Sagar." 

There  were  on  the  premises,  but  not  actually  attached  to  the  looms,  55  sets  of 
healds  and  reeds,  34  weft  cans,  34  waste  cans,  34  oil  cans,  34  oil  bottles,  15  spare 
beams,  30  brushes  and  20  or  30  pounds  of  strapping.     All  these  things  were  employed 
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in  weaving  cotton ;  without  them,  in  fact,  the  looms  could  not  be  used.  The  oil 
bottles  are  bolted  to  [371]  the  looms ;  but  all  the  other  things  are  capable  of  being 
detached,  and  were  in  fact  detached,  from  the  looms  at  the  time  of  the  seizure.  The 
looms  were  all  of  the  same  size,  and  the  articles  in  question  were  capable  of  being  used 
with  any  loom.  Looms,  when  supplied  by  a  machine  maker,  are  not  fitted  with  healds, 
reeds,  beams,  waste,  or  oil  cans  or  oil  bottles,  which  are  made  separately  and  often  sold 
at  sales  without  the  looms,  but  the  looms  are  not  complete  for  the  purpose  of  weaving 
without  them.  Different  healds  and  reeds  are  used  for  different  qualities  of  cloth. 
They  are  set  up  and  attached  to  the  looms  as  required.  The  plaintiff  had  two  sets 
for  each  loom  :  a  set  of  44s.,  which  she  was  using  when  the  bill  of  sale  was  executed, 
and  a  set  of  48s.,  which  were  in  use  at  the  time  of  the  seizure,  and  which  had  been 
purchased  by  her  subsequently  to  the  date  of  the  bill  of  sale.  The  defendant  took 
possession  of  the  whole  of  these  articles.  The  defendant  stated  that  when  the  bill  of 
sale  was  executed  he  saw  that  all  the  looms  were  complete :  that,  though  prepared  in 
May,  it  was  not  executed  till  the  looms  had  been  completed  by  attaching  the  articles 
in  question.  The  jury  found  the  value  of  the  articles  bought  by  the  plaintiff  after  the 
date  of  the  bill  of  sale  to  be  301.,  and  the  value  of  the  healds,  reeds,  &c.,  seized,  which 
were  on  the  premises  at  the  date  of  the  bill  of  sale  201.  The  learned  Judge  reserved 
leave  to  the  defendant  to  move  to  reduce  the  verdict  by  201. 

Edward  James  having  obtained  a  rule  accordingly, 

Overend  and  Rew  now  shewed  cause.  The  schedule  governs  the  construction  of 
the  deed,  Wood  v.  BowcUffe  (6  Exch.  407).  The  healds,  reeds,  &c.,  are  not  any  part 
of  the  looms  made  by  Sagar  and  Dickinson,  which  alone  were  intended  to  pass.  The 
healds  and  reeds  in  no  sense  belonged  to  the  looms ;  therefore,  though  the  general 
words  in  the  deed  might  be  [372]  sufficient  to  pass  them  if  they  stood  alone,  yet, 
restricted  as  they  are  by  the  language  of  the  schedule,  they  have  not  that  effect.  The 
case  is  analogous  to  that  of  Hutchinson  v.  Kay  (23  Beav.  413),  where,  by  a  mortgage 
of  a  mill  and  machinery  belonging  to  the  mill,  looms  not  fixed  but  merely  steadied  in 
loom  foots,  were  held  not  to  pass.  [PoUocl^,  C.  B.  In  that  case  the  conveyance  was 
merely  of  the  building  and  motive  power.]  These  articles  did  not  form  part  of  any 
particular  loom.  It  may  be  admitted  that  if  a  machine  is  conveyed  with  all  things 
belonging  to  it,  all  those  things  which  have  been  appropriated  to  that  machine,  and 
which  are  necessary  to  its  working,  would  pass.  Thus,  if  a  barrel  organ  were  conveyed 
the  barrels  would  pass ;  or  spare  screws  and  oil  cans  in  the  present  case.  But  if  a  man 
sells  a  cart  and  all  belonging  to  it,  harness  would  not  pass.  All  that  can  be  said  of 
these  healds  and  reeds  is,  that  they  belonged  to  the  owner  of  the  looms.  [Bramwell,  B, 
You  contend  that  "  belonging  thereto  "  means  necessarily  and  permanently  belonging 
thereto.     The  words  "  and  used  therewith  "  are  not  found  in  the  deed.] 

Edward  James  (with  whom  was  Joseph  Kay),  in  support  of  the  rule.  The  deed 
must  be  read  so  as  to  give  effect  to  the  intention  of  the  parties.  It  was  proved  that 
they  waited  till  the  looms  were  fitted  up,  by  the  addition  of  the  healds,  reeds,  &c., 
and  were  at  work,  before  they  executed  the  deed.  "  Looms  "  here  means,  not  the 
mere  framework,  but  all  that  is  necessary  for  weaving.  If  the  word  "  looms  "  is  not 
sufficient  to  include  these  matters,  the  deed  contains  the  words  "  effects  and  things 
belonging  thereto  now  being  in,  upon  or  about  the  mill."  In  Bacon's  Abridgment, 
tit.  Grant,  I.  4,  it  is  said,  "  If  a  man  grant  his  saddle  with  all  things  thereunto 
belonging,  stirrups,  girths  and  the  like,  do  pass.  So  if  a  man  grant  his  viol,  the 
strings  and  bow  [373]  will  pass"  (citing  Price  v.  Braham,  Vaughan,  109).  So  by  a 
grant  of  a  mill,  cum  pertinentiis,  a  kiln  at  the  end  of  the  close  whereon  the  mill  stood 
would  pass  if  the  kiln  was  necessary  to  the  mill  (citing  Archer  v.  Bennett,  1  Lev.  131). 
(They  were  then  stopped  by  the  Court.) 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  The 
language  of  the  deed  in  this  case  makes  it  clear  to  my  mind  that  the  words  "  all  other 
effects  and  things  belonging  thereto  now  being  in,  upon  or  about  the  mill,"  were 
intended  to  include  the  healds,  reeds  and  other  matters  of  that  kind. 

Martin,  B.  I  am  of  the  same  opinion.  Supposing  the  defendant  desired  to 
create  a  security  by  assigning  the  looms  with  the  healds,  reeds  and  cans,  it  is  difficult 
to  see  how  she  could  grant  them  otherwise  than  by  language  similar  to  that  found 
here.  The  words  of  the  deed  are  not  satisfied  unless  these  things  pass.  The  schedule 
is  merely  for  the  purpose  of  identifying  the  looms,  and  does  not  limit  the  grant. 

Bramwell,  B.     I  entertained  some  doubt  during  the  argument  in  consequence 
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of  my  want  of  acquaintance  with  the  subject  matter  of  the  grant ;  but  on  consideration 
I  am  of  opinion  that  the  meaning  of  the  words,  "all  effects  and  things  belonging 
thereto"  must  be  construed  with  reference  to  the  extrinsic  facts.  The  articles  in 
question,  though  separate  from  the  looms,  were  attached  to  them  when  the  looms 
were  in  use,  so  that  an  ordinary  observer  would  say  that  they  belonged  to  the  looms. 
A  reasonable  meaning  would  not  be  given  to  the  language  of  the  deed  unless  they 
were  held  to  pass  by  it. 

Rule  absolute  to  reduce  the  damages. (c) 


[374]  Walker  v.  Davis.  May  25,  1858.— A  sheriff  having  been  ruled  to  return  a 
writ  more  than  six  months  after  the  expiration  of  his  office,  the  London  agent  of 
his  undersheriff  obtained  an  order  for  a  week's  further  time  to  return  the  writ. 
Held,  that  obtaining  the  rule  after  six  months  was  merely  an  irregularity,  and 
that  such  irregularity  was  waived  by  obtaining  the  order  for  further  time  to 
return  the  writ. 

[S.  C.  27  L.  J.  Ex.  387.] 

Keane  had  obtained  a  rule  nisi  for  an  attachment  against  John  Samuel,  Esq.,  late 
sheriff  of  the  county  of  Glamorgan,  for  not  returning  a  writ  of  fieri  facias  pursuant  to 
a  side  bar  rule  obtained  for  that  purpose  on  the  13th  of  November,  1857. 

It  appeared  from  the  affidavits  that  Mr.  Samuel  was  sheriff  of  Glamorganshire  for 
the  year  1856,  and  that  the  writ  of  fieri  facias  was  received  by  the  undersheriff  on  the 
2nd  of  May,  1856,  during  the  sheriff's  year  of  oflSce,  which  terminated  on  the  7th  of 
February,  1857.  Nothing  was  realized  under  it.  On  the  16th  of  November,  1857, 
the  above  mentioned  side  bar  rule  was  received  by  the  undersheriff,  directed  to  the 
sheriff,  and  requiring  him  to  return  the  writ  within  eight  days  after  notice  of  t)\e 
rule.  An  order  for  time  to  return  the  writ  was,  on  the  application  of  the  London 
agent  of  the  undersheriff,  made  by  Channell,  B.,  on  the  20th  of  November,  1857.  The 
undersheriff  swore  that  this  was  done  by  his  agent  in  London  without  his  knowledge 
or  that  of  Mr.  Samuel.  The  clerk  of  the  agent  swore  that  he  forwarded  the  rule  to 
return  the  writ  to  the  undersheriff,  but  not  having  heard  from  the  undersheriff  with 
the  return  within  the  time  limited,  upon  his  own  responsibility  he  took  out  a  summons 
for  time  to  make  the  return,  upon  which  the  order  was  made.  On  the  20th  of 
December  the  agent  gave  notice  that  no  return  was  made  to  the  writ.  On  the  27th 
of  December  a  summons  to  set  aside  the  rule  to  return  the  writ  was  taken  out  and 
heard  before  Martin,  B.,  who  dismissed  it  on  the  ground  that  the  sheriff  had  waived 
the  irregularity  of  the  rule  being  [375]  too  late  by  obtaining  an  order  for  time.  On 
the  11th  of  January,  1858,  the  order  of  Channell,  B.,  was  made  a  rule  of  Court. 

Mil  ward  shewed  cause  in  the  first  instance.  By  the  20  Geo.  2,  c.  37,  s.  2,  it  is 
enacted  that  no  sheriff  shall  be  "called  upon  to  make  a  return  of  any  writ  or  process 
unless  he  be  required  so  to  do  within  six  months  after  the  expiration  of  his  said 
office."  The  word  required  means  required  by  rule.  Now  a  rule  obtained  after  the 
expiration  of  the  six  months  is  a  nullity.  In  Watson  on  the  Office  of  Sheriff,  p.  82, 
it  is  said  :  "  It  is  reported  to  have  been  decided  in  one  case  that  a  sheriff  under  special 
circumstances  might  be  compelled  to  return  a  writ  though  he  had  been  more  than 
three  years  out  of  office.(a)  But  the  statute,  20  Geo.  2,  c.  37,  was  not  adverted  to." 
The  proceeding  was  altogether  unwarranted  and  different  from  that  which  ought  to 
have  been  taken ;  it  therefore  could  not  be  made  good  by  waiver :  Archbold's 
Practice,  by  Chitty,  9th  ed.  1376.  Its  effect  is  to  render  the  late  sheriff  liable  in 
respect  of  a  matter  from  which  the  law  had  discharged  him :  Clarke  v.  Smith  (2  H. 
&  N.  754).  Moreover,  at  the  time  of  the  service  of  the  rule  the  agent  of  the  under- 
sheriff  was  functus  officio  as  to  matters  of  this  kind,  and  could  not  waive  an  irregularity 
which  it  is  not  shewn  that  the  sheriff  intended  to  waive. 

Keane  appeared  in  support  of  the  rule,  but  was  not  called  upon. 

(c)  See  EeghiM  v.  TJie  Gi'eat  Northern  Railvxiy  Company^  14  Q.  B.  25;  LifmxVs  case, 
11  Rep.  46  b.,  50  b.;  IFystow's  case,  14  H.  8,  25  b.;  Place  v.  Fagg,  4  Man.  &  Ry.  277 ; 
Sheppard's  Touchstone,  90. 

(a)  Referring  to  mitm  v.  Chambers,  3  Dowl.  P.  C.  333. 
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Pollock,  C.  B.  We  are  all  of  opinion  that  the  side  bar  rule  cannot  be  treated  as 
a  nullity.     While  it  remains  in  force  it  must  be  obeyed. 

[376]  Milward  then  moved  to  set  aside  the  side  bar  rule,  and  explained  that  the 
case  had  stood  over  from  Easter  Term  by  arrangement. 

Pollock,  C.  B.     The  application  is  too  late.     We  ought  not  to  grant  a  rule. 

Martin,  B.,  concurred. 

Bramwell,  B.  After  an  application  for  an  extension  of  the  time  to  return  the 
writ  we  cannot  set  aside  the  rule. 

Eule  absolute,  the  attachment  to  lie  in  the  oflfice. 


Barnett  v.  Allen.  May  29,  1858. — The  plaintiff  and  defendant  being  present  in 
a  public  house  where  there  had  been  a  raffle,  the  defendant  said  "  I  am  surprised 
at  R.  allowing  a  blackleg  in  this  room."  A  witness  being  asked  what  he  under- 
stood by  " blackleg,"  said,  "a  person  in  the  habit  of  cheating  at  cards."  The 
question  was  objected  to,  but  allowed.  The  Judge  told  the  jury  that  if  the 
plaintiff  meant  to  charge  the  defendant  with  being  a  gambler  simply  the  action 
would  not  lie,  but  if  he  meant  to  impute  that  he  was  a  cheating  gambler  they 
would  find  for  the  plaintiff. — Held :  (per  Pollock,  C.  B.,  and  Watson,  B.)  First, 
that  it  is  not  actionable  without  special  damage  to  call  a  man  a  blackleg,  because 
it  does  not  necessarily  mean  a  cheating  gambler. — Secondly,  that  the  evidence  as 
to  the  meaning  of  the  word  "blackleg"  was  not  admissible. — Per  Martin,  B., 
and  Bramwell,  B.  :  First,  that,  under  the  circumstances,  it  must  be  taken  that 
the  defendant  did  make  use  of  the  word  with  intent  to  convey  to  the  minds  of 
those  present  that  the  plaintiff  was  a  cheating  gambler,  and  that  therefore  the 
action  was  maintainable. — Secondly,  that  the  evidence  was  admissible. 

[S.  C.  27  L.  J.  Ex.  412 ;  4  Jur.  (N.  S )  488  :  at  Nisi  Prius,  1  F.  &  F.  125.] 

Slander.  The  declaration  stated  that  the  defendant,  contriving  to  injure  the 
plaintiff,  falsely  and  maliciously  spoke  of  the  plaintiff  the  words  following : — "  I  am 
surprised  Mr.  Reynolds  should  allow  a  blackleg  (meaning  the  plaintiff)  in  this  room  " 
(meaning  that  the  plaintiff  obtained  his  living  by  dishonest  gambling,  and  was  a 
professed  gamester  and  a  fraudulent  gamester,  &c.). 

Plea :  Not  guilty.     Whereupon  issue  was  joined. 

At  the  trial  before  Erie,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Kent,  it 
appeared  that  the  plaintiff  and  the  defendant,  who  were  tradesmen  at  Woolwich,  had 
been  [377]  present  at  a  public  house  called  the  Edinburgh  Castle,  kept  by  one 
Reynolds,  where  there  had  been  a  raffle  in  which  both  the  plaintiff  and  the  defendant 
had  taken  part.  At  supper,  after  the  raffle,  the  defendant,  referring  to  the  plaintiff, 
said  : — "  I  am  surprised  at  Mr.  Reynolds  allowing  a  blackleg  in  this  room."  A  witness 
named  Rice  was  asked  what  he  understood  by  "  blackleg."  The  question  was  objected 
to  by  the  defendant's  counsel,  but  allowed  by  the  learned  Judge.  The  witness  said, 
"I  understood  blackleg  to  mean  a  person  in  the  habit  of  cheating  at  a  particular  game 
at  cards."  The  learned  Judge  told  the  jury  that  if  the  words  used  were  meant  to 
imply  that  the  defendant  was  a  gambler,  and  nothing  more,  the  action  was  not 
maintainable  ;  but  that  if  they  imputed  to  the  plaintiff  that  he  was  a  cheating  gambler 
they  would  find  for  the  plaintiff.  The  jury  having  found  a  verdict  for  the  plaintiff, 
leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Shee,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial, 
on  the  ground  that  the  words  were  not  actionable,  and  that  the  evidence  of  the 
meaning  of  the  word  "blackleg,"  which  was  admitted  by  the  learned  Judge,  was 
not  admissible,  and  did  not  support  the  inuendo ;  against  which 

Edwin  James  and  Doyle  now  shewed  cause.  By  the  8  &  9  Vict.  c.  109,  s.  17, 
persons  cheating  at  play  are  to  be  deemed  guilty  of  obtaining  money  by  false 
pi-etences.  Looking  at  the  circumstances  under  which  the  words  were  spoken,  and 
the  fact  that  the  parties  had  just  been  gambling,  it  cannot  be  supposed  that  the  word 
was  used  in  the  sense  that  the  plaintiff  was  a  gambler  simply.  There  can  be  no 
doubt  that  the  intention  was  to  charge  him  with  being  a  cheating  gambler.  In 
1  Hawk.  P.  C,  bk.  i.,  c.  71,  s.  1,  it  is  said  that  playing  with  false  dice  is  indictable 
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as  a  cheat  at  common  law.(a)  There  [378]  was  evidence  that  the  word  was  under- 
stood as  charging  fraudulent  gaming,  and  such  evidence  was  properly  admitted. 
[Martin,  B.  Suppose  the  plaintiff  was  called  by  some  slang  terra,  such  as  "  cracksman," 
it  could  hardly  be  said  that  evidence  of  the  sense  in  which  the  word  was  used  would 
not  be  admissible.]     They  also  referred  to  O'Brien  v.  Bryant  (16  M.  &  W.  168). 

Joyce,  in  support  of  the  rule.  The  first  question  is,  whether  the  inuendo  was 
proved.  The  words  not  being  actionable  in  themselves  an  inuendo  was  necessary. 
The  Court  cannot  infer  that  an  indictable  offence  was  intended,  because  the  expression 
is  ambiguous :  Day  v.  Robinson  (1  A.  &  E.  554).  In  such  a  case,  section  61  of  the 
Common  Law  Procedure  Act,  1852,  does  not  render  an  inuendo  unnecessary.  Now, 
assuming  the  inuendo  to  be  proved,  no  indictable  offence  is  charged  by  it.  It  is  con- 
sistent with  it  that  the  plaintiff  may  have  obtained  a  living  by  cheating  as  a  gambler 
abroad.  It  is  therefore  not  actionable :  Sweetapple  v.  Jesse  (5  B.  &  Ad.  21).  [Martin,  B. 
That  case  depends  upon  the  old  rules  of  pleading.]  There  may  be  dishonourable 
gaming,  in  respect  of  which  a  man  may  be  called  a  blackleg,  which  is  not  fraudulent 
gaming,  or  punishable  otherwise  than  by  public  opinion,  as  if  an  experienced  and 
skilled  gambler,  "  a  rook,"  persuades  an  inexperienced  youth,  "  a  pigeon,"  to  play 
with  him,  and  then  plucks  him. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  must  be  absolute.  The  question 
turns  on  whether  it  is  actionable  to  call  a  man  a  "blackleg,"  without  proving  special 
damage.  I  think  it  is  not.  No  evidence  was  given  at  the  trial  in  proof  of  the  meaning 
of  the  word  as  alleged  in  the  declaration,  even  if  such  evidence  was  admissible,  which 
I  [379]  think  it  was  not.  The  word  "  blackleg "  has  been  used  long  enough  to  be 
understood,  not  only  by  experts  in  slang,  but  by  the  public  at  large,  and  therefore  it 
was  for  the  Judge  to  expound  its  meaning.  I  have  always  understood  the  word 
"  blackleg  "  to  mean  a  person  who  gets  his  living  by  frequenting  racecourses  and  places 
where  games  of  chance  are  played  ;  getting  the  best  odds  and  giving  the  least  he  can  ; 
but  not  necessarily  cheating.  That  is  not  indictable  either  by  statute  or  at  common 
law.  It  is,  thei'cfore,  not  more  actionable  to  call  a  man  a  "  blackleg  "  than  it  is  to 
call  him  a  "villain,"  a  "cheat,"  a  "swindler,"  or  any  other  opprobrious  term  not 
necessarily  imputing  the  commission  of  a  particular  crime.  There  are  many  expres- 
sions which,  if  applied  to  a  man,  would  place  him  in  a  most  odious  light ;  but  the  law 
has  judged  that  such  words  of  heat  ought  not  to  be  the  subject  of  an  action,  unless 
they  have  a  tendency  to  expose  the  person  of  whom  they  are  spoken  to  peril ;  or 
unless  they  amount  to  slander  of  title,  or  slander  in  respect  of  his  trade  or  profession. 
Except  in  these  three  cases,  with  respect  to  ordinary  persons,  words  of  this  kind  are 
not  actionable  without  special  damage.  According  to  the  definition  in  Webster's 
Dictionary,  the  word  "  blackleg  "  may  be  applied  to  a  notorious  gambler  or  cheat.  To 
support  the  declaration,  the  meaning  must  be  shewn  to  be  a  "  gambling  cheat "  or 
"  cheating  gambler."  Here  there  was  no  evidence  that  the  word  was  used  in  a  sense 
different  from  that  in  which  it  was  ordinarily  understood  ;  though  I  doubt  whether 
any  evidence  ought  to  change  the  meaning  of  a  word  so  as  to  give  it  a  worse  sense 
than  it  has  in  its  ordinary  acceptation,  unless  it  refers  to  a  particular  transaction. 
Here  the  evidence  was  that  the  defendant  simply  called  the  plaintiff  a  "  blackleg," 
without  reference  to  any  other  matter.  The  witness  Rice  was  asked  what  he 
understood  by  the  word  "  blackleg."  That  was  not  the  proper  question.  If  an  expert 
is  called  [380]  in  to  explain  a  slang  terra,  the  proper  question  is,  what'^is  the  general 
meaning  of  the  term  amongst  those  who  are  in  the  habit  of  employing  it  1  Upon 
the  general  principle  that  a  mere  term  of  reproach  is  not  actionable,  I  think  that  this 
action  was  not  maintainable. 

Martin,  B.  I  regret  that  any  difference  should  exist  in  the  Court  on  so  trifling 
a  matter.  I  always  understood  the  rule  to  be,  that  words  are  actionable  if  they 
impute  to  the  person  of  whom  they  are  spoken  an  indictable  offence,  either  on  a 
particular  occasion  or  habitually.  By  the  statute  8  &  9  Vict.  c.  109,  cheating  at  cards 
is  indictable ;  and  the  question  is,  did  or  did  not  the  defendant  use  the  word  with 
intent  to  convey  to  the  minds  of  the  persons  present  the  imputation  that  the  plaintiff 
had  habitually  by  fraud  and  raalpractice  won  money?  I  should  have  so  understood 
them,  and  that  such  was  the  defendant's  meaning  was  proved  by  the  evidence.  The 
witness  who  was  called  said  he  considered  the  word  "  blackleg  "  to  mean  a  person  who 

(a)  On  this  point  they  cited  also  2  Eoll.  Ab.  78  (H.). 
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plays  at  cards  and  cheats  ;  it  was  therefore  a  question  for  the  jury  whether  the  defen- 
dant meant  to  impute  to  the  plaintiff  that  he  had  been  guilty  of  an  offence  for  which 
he  was  liable  to  be  indicted  under  the  statute. 

Bramwell,  B.  I  agree  with  my  brother  Martin.  I  construe  the  word  "  black- 
leg "  in  the  same  sense  in  which  he  does.  In  considering  questions  of  this  kind  we 
have  to  ascertain,  not  exactly  the  sense  in  which  words  are  understood  by  the  hearers, 
but  in  what  sense  they  would  be  reasonably  understood.  A  person  is  responsible  for 
the  natural  meaning  of  words  uttered  by  him.  If  a  word  is  properly  an  English  word 
the  Judge  must  interpret  it.  If  it  be  slang,  witnesses  may  be  called  to  shew  in  what 
sense  it  is  understood.  I  doubt  whether  the  word  "  blackleg "  is  [381]  English,  or 
whether  it  is  slang.  If  it  is  English,  then  I  understand  it  as  my  brother  Martin  does  ; 
if  it  is  slang,  an  interpretation  has  been  put  upon  it  by  the  evidence.  I  do  not 
agree  with  the  Lord  Chief  Baron  in  thinking  that  there  was  no  evidence  of  its 
meaning.  If  it  is  English,  the  inuendo  was  unnecessary  ;  if  it  is  slang,  the  inuendo 
was  proved  ;  that  is,  the  defendant  uttered  language  charging  the  plaintiff'  with  being 
a  fraudulent  gamester.  I  entertained  some  little  doubt  whether  to  constitute  a  cause 
of  action  it  was  not  necessary  that  the  charge  should  be  specific  ;  but  on  referring  to 
Comyns's  Digest,  Action  on  the  case  for  Defamation,  (D.  4),  I  find  that  it  is  actionable 
if  the  defendant  charge  the  plaintiff  "  with  felony  generally,  as,  he  is  a  thief." 

Watson,  B.  I  think  that  the  rule  ought  to  be  absolute.  This  is  an  action  for 
slander,  not  of  a  person  in  his  trade,  but  simply  imputing  to  the  plaintiff  that  he  was 
a  "  blackleg,"  and  no  special  damage  was  proved.  Under  these  circumstances  it  must 
be  shewn  that  the  slander  imputes  a  charge  upon  which  criminal  proceedings  might  be 
taken.  The  word  by  itself  cannot  impute  that  the  person  to  whom  it  is  applied  is 
liable  to  punishment.  It  imputes  no  crime.  The  word  is  a  modern  one,  and  does  not 
convey  any  precise  notion  to  my  mind,  and  it  is  clear  that  it  did  not  convey  any 
definite  idea  to  the  mind  of  the  pleader  who  drew  the  declaration.  It  may  be  action- 
able to  say  of  a  person  that  he  is  a  "  fraudulent  gamester,"  but  the  inuendo  was  not 
proved  here.  The  witness  was  asked,  "  what  do  you  understand  by  the  word  black- 
leg?" but  that  was  not  a  proper  question.  In  an  action  for  slander  in  a  foreign 
language  a  witness  might  be  asked  what  he  understood  by  the  foreign  word  used.  But 
suppose  a  person  called  another  "  a  cheat,"  a  witness  could  not  be  asked  [382]  what  was 
meant  by  the  word  "  cheat "  on  a  particular  occasion.  Certain  slang  terms,  such  as  "lame 
duck,"  have  obtained  distinct  and  precise  meanings  as  connected  with  a  man's  trade, 
and  such  meaning  might  be  proved.  In  the  case  of  Dames  v.  Hartley  (3  Exch.  200),  it 
was  held,  that  unless  a  foundation  is  laid  by  shewing  that  something  had  previously 
passed  which  gave  a  peculiar  character  and  meaning  to  some  word,  the  question  cannot 
be  put  to  a  witness  "  what  did  you  understand  by  it  ?  "  It  is  necessary  to  shew  that 
there  was  something  to  prevent  the  word  from  conveying  the  meaning  which  it 
ordinarily  would  convey.  Here  I  think  that  no  such  foundation  was  laid  for  the 
question. 

The  Court  being  equally  divided,  the  rule  was  discharged  in  order  that  the 
defendant  might  appeal. 

Daniel  Sutton  v.  Bath.  May  29,  1858.— Under  the  17  &  18  Vict.  c.  36,  s.  1, 
where  the  occupation  of  a  party  to,  or  the  witness  of,  a  bill  of  sale,  is  not  stated, 
the  onus  of  proving  that  such  party  or  witness  has  an  occupation,  lies  on  the 
party  seeking  to  impeach  the  bill  of  sale  on  that  ground. 

[S.  C.  27  L.  J.  Ex.  388  ;  1  F.  &  F.  152.     Headnote  held  incorrect,  Castle  v.  Downton, 

1879,  5  C.  P.  D.  57.] 

Interpleader.  At  the  trial  before  Erie,  J.,  at  the  Spring  Assizes  for  the  county 
of  Surrey,  it  appeared  that  the  plaintiff  claimed  the  goods  in  dispute  under  a  bill  of 
sale  from  one  John  Sutton,  as  against  the  defendant  who  was  the  execution  creditor 
in  an  action  of  Bath  v.  John  Sutton.  In  the  bill  of  sale,  and  affidavit  filed  under  the 
17  &  18  Vict.  c.  36,  s.  1,  John  Sutton  was  described  as  "gentleman."  The  attesta- 
tion was  by  two  witnesses,  one  of  whom  was  properly  described,  but  neither  on  the 
face  of  the  bill  of  sale  nor  in  the  affidavit  did  anything  appear  as  to  the  occupation 
of  the  other,  though  his  residence  was  stated.  On  cross-examination  of  the  plaintiff's 
witnesses,  it  appeared  that  John  Sutton  had  acted  as  assistant  [383]  to  a  surgeon  ; 
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but  that  he  had  had  no  employment  in  that  capacity  for  many  months  before  executing 
the  bill  of  sale.  He  had  written  prefaces  to  some  medical  books,  and  had  described 
himself  in  certain  advertisements  as  "  Dr.  Sutton,"  and  as  a  member  of  the  College  of 
Surgeons ;  but  it  was  denied  that  he  had  practised  as  a  surgeon  or  was  a  member 
of  the  College  of  Surgeons  or  Apothecaries'  Company.  He  had  hired  a  house  and 
purchased  some  furniture  with  the  view  to  let  lodgings,  but  it  did  not  appear  that  he 
had  had  any  lodgers. 

Upon  this  evidence  it  was  objected  by  the  defendant's  counsel  that  the  bill  of 
sale  was  void  under  the  17  &  18  Vict.  c.  36,  s.  1,  the  occupation  of  the  assignor  not 
being  stated  either  in  the  bill  of  sale  or  the  affidavit.  The  learned  Judge  overruled 
the  objection,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  the  objection  was  well  founded.  The  jury 
having  found  a  verdict  for  the  plaintiff, 

Hawkins,  in  Easter  Term,  obtained  a  rule  nisi  accordingly  or  for  a  new  trial,  on 
the  grounds;  first,  that  the  bill  of  sale  was  not  duly  registered  pursuant  to  the  17  & 
18  Vict.  c.  36,  s.  1,  with  such  an  affidavit  as  is  required  by  that  statute.  Secondly, 
that  the  assignor  was  not  properly  described  in  the  bill  of  sale  or  in  the  affidavit  filed 
therewith,  as  required  by  that  statute.     He  cited  Allen  v.  Thompson  (1  H.  &  N.  15). 

Edwin  James  and  Raymond  now  shewed  cause.  The  first  point  is,  whether  the 
defendant  was  properly  ^escribed.  There  was  evidence  that  he  had  been  acting  as 
assistant  to  a  surgeon,  and  had  been  employed  about  editing  medical  books ;  but  it  did 
not  appear  that  he  had  any  occupation  at  the  date  of  the  bill  of  sale  by  which  he  could 
have  been  more  properly  described  than  as  "  gentleman."  Then  as  to  [384]  the  witness : 
he  may  have  had  no  occupation.  [Pollock,  C.  B.  What  is  required  is  not  the  addi- 
tion of  the  party,  but  his  occupation.]  If  the  defendant  wished  to  avail  himself  of  the 
objection,  he  should  have  asked  the  judge  to  leave  the  question  to  the  jury,  what  was 
the  occupation  of  the  assignor. 

Watkin  Williams,  in  support  of  the  rule.  The  word  "gentleman"  is  not  any 
description  of  the  occupation  of  the  assignor.  He  was  doing  something  to  endeavour 
to  gain  a  livelihood,  and  should  have  been  described  as  "author"  or  "lodging-house 
keeper."  [Bramwell,  B.  The  evidence  was  that  he  was  a  doubtful  "  gentleman,"  not 
that  he  had  any  occupation.] 

Per  Curiam.     The  rule  must  be  discharged. 

Rule  discharged. 


Nicholson  and  Another,  Assignees  of  Bowman,  a  Bankrupt  v.  Cooper.  June  Ij 
1858. — A.  conveyed  goods  by  bill  of  sale  to  B.  By  a  second  bill  of  sale  A. 
conveyed  the  same  goods  to  C.  A.  having  become  bankrupt,  and  the  first  bill  of 
sale  not  having  been  duly  registered  pursuant  to  17  &  18  Vict.  c.  36,  s.  1,  A.'s 
assignees  brought  an  action  of  trover  for  the  goods.  Held,  that  B.  could  not  set 
up  the  bill  of  sale  to  C.  against  the  assignees. 

[S.  C.  27  L.  J.  Ex.  393.] 

Trover  for  household  furniture.  Pleas :  First,  not  guilty.  Secondly,  that  the 
plaintiffs  were  not  possessed.     Whereupon  issues  were  joined. 

At  the  trial  before  Bramwell,  B.,  at  the  London  sittings  in  Easter  Term,  it  appeared 
that  the  action  was  brought  to  recover  the  value  of  certain  furniture  seized  and  sold 
by  the  defendant,  and  which  the  plaintiffs  claimed  as  assignees  of  one  Bowman  a 
bankrupt.  The  bankrupt  had  conveyed  the  furniture  in  question  to  the  defendant, 
by  a  bill  of  sale  bearing  date  the  9th  of  March  1857.  The  bill  of  sale  was  [385]  not 
duly  registered  in  compliance  with  the  17  &  18  Vict.  c.  36,  s.  1,  the  affidavit  contain- 
ing a  description  of  the  residence  and  occupation  of  only  one  of  two  attesting  witnesses. 
Bowman  committed  an  act  of  bankruptcy  on  the  20th  of  May,  and  was  adjudicated  a 
bankrupt  on  the  7th  July  1857.  Possession  of  the  goods  was  taken  by  the  defendant's 
agent  on  the  15th  of  June,  and  the  goods  were  sold  on  the  7th  of  July.  On  the  21st 
of  December  1857,  the  usual  declaration  that  all  the  goods,  &c.  (specifically  enumerating 
those  in  the  bill  of  sale),  were  in  the  possession,  order  and  disposition  of  the  bankrupt 
at  the  time  of  the  bankruptcy,  and  the  order  to  sell  and  dispose  of  the  same  for  the 
benefit  of  the  creditors,  was  made  by  the  Commissioner  in  bankruptcy.     On  the  7th 
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of  July,  before  the  sale,  the  goods  were  demanded  of  the  defendant  but  he  refused  to 
give  them  up. 

The  defendant's  counsel  called  witnesses  to  prove  that  on  the  19th  of  May  1857, 
the  bankrupt  gave  a  bill  of  sale  to  one  Digby,  and  contended  that,  admitting  the  bill 
of  sale  to  the  plaintiff  to  be  invalid,  nevertheless  Digby's  bill  of  sale  prevented  the 
goods  from  being  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  and  therefore  the  plaintiffs  were  not  entitled  to  maintain  the  action. 
The  learned  Judge  overruled  the  objection,  and  directed  a  verdict  for  the  plaintiffs, 
giving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Montague  Smith  having  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  defendant,  upon  the  ground  that  the  plaintiffs 
had  no  title  to  maintain  the  action  on  account  of  the  prior  title  of  Digby, 

Bovill  and  Prentice  now  shewed  cause.  The  defendant's  bill  of  sale  was  valid 
until  the  bankruptcy.  The  17  &  18  Vict.  c.  36,  s.  1,  only  avoids  unregistered  bills  of 
sale  [386]  as  against  assignees  and  execution  creditors.  The  goods  therefore  at  the 
time  of  the  bankruptcy  were  in  the  order  and  disposition  of  the  bankrupt,  with  the 
consent  of  the  defendant,  the  true  owner.  The  bill  of  sale  conveyed  the  whole 
property  in  the  goods  to  the  defendant.  Digby  had  no  title,  and  could  acquire  none 
after  the  act  of  bankruptcy.  [Watson,  B.  The  defendant  did  not  claim  under  Digby.] 
In  Edwards  v.  English  (7  E.  &  B.  564),  which  was  an  interpleader  issue,  it  was  held 
that  the  execution  creditor  could  not  set  up  a  prior  bill  of  sale  made  to  a  third  party, 
but  void  under  the  statute,  against  a  person  claiming  under  a  second  bill  of  sale. 

Montague  Smith,  in  support  of  the  rule.  The  goods  were  not  in  the  possession  of 
the  bankrupt  with  the  consent  of  Digby,  but  of  the  defendant.  [Martin,  B.  The 
fact  is  that  Digby  never  had  any  title  at  all,  Watson,  B.  The  property  never 
reverted  to  the  grantor  for  an  instant,  so  as  to  give  Digby  a  title  by  estoppel.  The 
defendant  had  a  good  title  until  the  bankruptcy.  Upon  the  bankruptcy  the  title  at 
once  passed  to  and  became  vested  in  the  assignees.  The  defendant's  title  was  then 
defeated  absolutely  and  for  all  purposes.] 

Martin,  B.  This  rule  must  be  discharged.  The  real  fact  is,  that  Digby  never 
had  any  title  whatever  to  the  goods. 

Watson,  B.  I  am  entirely  of  the  same  opinion.  There  is  another  reason  why 
the  defendant  must  fail,  and  that  is,  that  a  defendant,  in  a  case  like  the  present, 
cannot  set  up  the  right  of  a  third  person  except  by  the  authority  of  such  person. 

Rule  discharged. 

[387]  Barton  and  Another,  Executors  of  Cox  v.  Sarah  Gainer.  June  3,  1858. — 
The  8  &  9  Vict.  c.  civ.,  s.  36,  enacts,  "  that  every  transfer  (of  Bristol  and  Exeter 
Railway  mortgages)  shall  be  by  deed  duly  stamped,"  &c.  A.,  having  in  his 
lifetime  given  by  word  of  mouth  and  delivery  to  B.  two  such  mortgages  or 
debentures.  Held,  that,  assuming  the  property  in  the  mortgage  debts  did  not 
pass  by  such  gift,  nevertheless  that  A.'s  executor  could  not  maintain  detinue  for 
the  documents  against  B. 

[S.  C.  27  L.  J.  Ex.  390;  4  Jur.  (N.  S.)  715;  6  W.  R.  624.  Followed,  Rumrmnsv. 
Hare,  1876,  1  Ex.  D.  171.  Distinguished,  In  re  Richardson ;  Shillilo  v.  Hobson,  1885, 
30  Ch.  D.  402.] 

Declaration.  That  the  defendant  detains  from  the  plaintiffs  two  mortgages  or 
deeds  under  the  common  seal  of  the  Bristol  and  Exeter  Railway,  numbered  respectively 
1946  and  1948,  each  for  securing  repayment  of  the  sum  of  10001.,  &c. ;  and  also  divers, 
to  wit,  eight  coupons  or  interest  warrants  to  each  of  the  said  mortgages  or  deeds 
respectively  annexed,  being  the  mortgages,  &c.,  of  the  plaintiffs  as  co-executors,  &c. 

Pleas :  First,  non  detinet.  Secondly,  that  the  said  mortgages  or  deeds,  and 
coupons  or  interest  warrants,  were  not,  nor  was  any  or  either  of  them,  the  goods  of 
the  plaintiffs  as  alleged.     Whereupon  issue  was  joined. 

At  the  trial  before  Crowder,  J.,  at  the  Bristol  Spring  Assizes,  the  plaintiffs'  case 
was  that  the  defendant  detained  two  debentures  or  mortgages  of  the  Bristol  and 
Exeter  Railway  Company,  issued  in  pursuance  of  the  8  &  9  Vict.  c.  civ.,  each  for  the 
payment  of  iOOOl.  to  the  testator.  The  defendant  proved  that  the  testator,  about  a 
year  and  a  half  before  his  death,  gave  her  two  debentures  with  the  coupons  attached, 
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saying  "  Take  them  and  keep  them  for  yourself,  but  you  must  give  me  the  coupons 
that  I  may  have  the  interest  during  my  life."  The  defendant  then  took  possession  of 
the  debentures  and  kept  them  locked  up  in  her  own  drawer  until  after  the  testator's 
death.  As  the  interest  became  due  she  cut  off  the  coupons  and  handed  them  to  the 
testator,  who  continued  to  receive  the  interest  as  long  as  he  lived.  It  was  agreed 
that  the  jury  should  find  that  there  was  such  a  gift  of  the  debentures  to  the  defendant 
as  the  evidence  would  warrant,  and,  by  consent,  a  verdict  was  entered  for  the  plaintiffs, 
leave  being  reserved  to  the  [388]  defendant  to  move  to  enter  a  verdict  for  her  if,  upon 
the  finding  of  the  jury,  the  Court  should  be  of  opinion  that  the  defendant  was  entitled 
to  retain  the  debentures. 

Collier,  in  Easter  Term,  obtained  a  rule  nisi  for  that  purpose,  against  which 
Montague  Smith  and  Prideaux  now  shewed  cause.  The  question  is,  whether  the 
property  in  the  mortgage  debts  passed  to  the  defendant.  [Martin,  B.  Surely  that 
is  not  the  question.  If  the  obligee  of  a  bond  gives  it  to  a  third  person,  the  obligee's 
executors  cannot  claim  back  the  paper  on  which  the  bond  is  written,  though  the  gift 
may  not  operate  as  a  valid  assignment  of  the  debt.]  It  is  true  that  if  a  person  gives 
to  another  a  title  deed  as  a  piece  of  parchment,  the  parchment  would  pass,  but  it 
would  be  otherwise  if  the  intention  of  the  donor  was  to  give  an  estate  and  the  gift  of 
the  estate  failed.  A  Court  of  equity  will  not  give  eflfect  to  an  imperfect  voluntary 
gift,  such  as  that  in  the  present  case  :  Dillon  v.  Coppin.(ay  As  there  was  not  a  good 
transfer  of  the  debt,  the  gift  fails ;  and  as  the  intention  of  the  plaintiffs'  testator 
cannot  be  carried  out,  and  the  property  in  the  debt  remained  in  him,  the  defendant 
has  no  right  to  retain  the  documents  which  are  merely  accessory  to  the  debt. 
[Pollock,  C.  B.  The  owner  may  by  grant  sever  the  title  deeds  from  an  estate. 
Martin,  B.  In  Sheppard's  Touchstone,  p.  242,  it  is  said: — "A  man  may  give  or 
grant  his  deeds,  i.e.,  the  parchment,  paper  and  wax,  to  another  at  his  pleasure,  and 
the  grantee  may  keep  or  cancel  them.  And,  therefore,  if  a  man  have  an  obligation  he 
may  give  or  grant  it  away,  and  so  sever  the  debt  and  it."  Watson,  B.  Suppose  a 
person  grants  to  another  a  bond  and  the  bond  debt,  the  debt  passes  in  equity.  A  debt 
may  be  granted  by  parol  without  [389]  deed.]  By  the  8  &  9  Vict.  c.  civ.,  s.  36,  it  is 
enacted  that  "  any  party  entitled  to  any  mortgage  granted  under  the  power  of  the 
recited  Acts,  &c.,  may  transfer  his  right  and  interest  therein  to  any  other  person ;  and 
every  such  transfer  shall  be  by  deed  duly  stamped,  wherein  the  consideration  shall 
be  truly  stated."  A  transfer  not  in  accordance  with  this  Act  is  of  no  effect.(a)2 
[Pollock,  C.  B.  It  does  not  follow  that  a  stamped  deed  is  necessary  to  transfer  the 
document  of  title.]  A  chattel  will  not  pass  by  a  verbal  gift  without  delivery  :  Irons 
V.  Smallpiece  (2  B.  &  Aid.  551) :  therefore  the  debt  did  not  pass.  The  documents  are 
merely  accessory  to  the  debt,  and  there  was  no  intention  to  sever  them  by  the  gift. 
[Collier  referred  to  Gibson  v.  Overhury  (7  M.  &  W.  555),  and  Burton's  Compendium, 
§  476.] 

Collier  and  Karslake,  who  appeared  to  support  the  rule,  were  not  called  upon. 
Pollock,  C.  B.     This  rule  must  be  absolute.     Conceding  that  the  construction  put 
upon  the  section  by  the  plaintiff's  counsel  is  correct,  I  should  consider  that  if  a  person 
gives  the  parchment  on  which  the  mortgage  is  written,  we  ought  to  give  effect  to  his 
act  as  far  as  we  can. 

Martin,  B.  I  think  there  is  no  doubt  but  that  the  defendant  is  entitled  to  retain 
the  documents.  What  use  she  can  make  of  them  is  a  different  question.  The  donor 
intended  and  hoped  that  the  possession  of  the  debentures  would  carry  with  it  the 
property  in  them.  But  that  does  not  alter  the  effect  of  the  gift  of  the  documents. 
If  the  defendant  can  avail  herself  of  the  documents  in  any  way,  either  by  compelling 
the  executors  to  make  a  bargain  with  [390]  her  or  otherwise,  she  is  entitled  to  do  so. 
Mr.  Smith  says,  because  the  gift  fails  the  defendant  gets  no  title  to  the  documents 
which  are  accessory  to  it.  But  we  think  that  the  gift  ought  to  be  treated  as  effectual 
as  far  as  it  can  be. 

Watson,  B.  I  am  of  the  same  opinion.  The  finding  of  the  jury  shews  that  the 
debentures  were  given  nearly  two  years  before  the  testator's  decease  to  the  defendant, 
who  always  retained  possession  of  them.  I  do  not  know  what  right  the  plaintiffs  have 
to  say  that  this  was  not  a  gift  of  them,  though  it  may  be  that  such  gift  and  possession 

{af  4  M.  &  Cr.  647.     See  also  Jcfferys  v.  Jefferys,  1  Cr.  &  Ph.  138. 
(a)2  See  Doe  d.  Owen  Jones  v.  David  Jones,  5  Exch.  1 6. 
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give  no  title  to  the  debt.     But  the  only  question  here  is,  whether  the  plaintiffs  have  a 
right  to  recover  possession  of  the  pieces  of  paper. 
Eule  absolute,  (a) 

Garland  v.  Alston.  June  5,  1858. — The  surrenderee  of  a  remainder  in  a  copyhold 
estate  having  died  in  the  lifetime  of  the  tenant  for  life :  Held,  that  on  the 
decease  of  the  tenant  for  life  the  heir  of  such  surrenderee  was  entitled  to  be 
admitted  on  payment  of  a  single  fine. 

[S.  C.  27  L.  J.  Ex.  438 ;  4  Jur.  (N.  S.)  539 ;  6  W.  E.  689.] 

This  was  a  special  case.  The  action  was  brought  by  the  plaintiff  against  the 
defendant,  to  recover  the  sum  of  1201.,  being  the  amount  of  a  double  tine  claimed  by 
the  plaintiff  to  be  due  to  him  from  the  defendant  on  the  admission  of  the  defendant 
to  certain  customary  or  copyhold  hereditaments  held  of  the  manor  of  Wix  Hall  or 
Abbey,  in  the  county  of  Essex. 

The  defendant  contended  that  the  plaintiff  was  entitled  to  601.,  being  the  amount 
of  a  single  fine,  and  no  more.  The  plaintiff  is  lord  of  the  said  manor,  and  the  defendant 
is  one  of  the  customary  or  copyhold  tenants  thereof. 

[391]  John  Ham,  a  tenant  of  the  manor,  by  his  will  dated  the  26th  day  of  April, 
1824,  gave  and  devised  to  his  daughter  Sarah,  the  wife  of  Joseph  Cutting,  all  that  his 
copyhold  messuage  or  tenement  and  farm  called  Westlands,  situate  and  being  in  Wix 
aforesaid,  to  hold  the  same  unto  his  daughter,  Sarah  Cutting,  for  the  term  of  her 
natural  life,  to  and  for  her  own  sole  and  separate  use  and  benefit  (.she  committing  no 
waste  thereupon,  and  paying  out  of  the  rents  thereof  the  annual  interest  upon  the 
principal  money  due  and  owing  on  a  certain  mortgage).  And  after  the  decease 
of  his  daughter,  Sarah  Cutting,  he  gave  and  devised  the  same  messuage  or  tenement 
and  farm,  called  Westlands,  unto  his  sons  Eobert  Ham  and  William  Ham,  to  be  equally 
divided  between  them  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their 
several  and  respective  heirs  and  assigns  for  ever,  subject  to  the  payment  of  the  principal 
sum  of  money  due  on  mortgage  thereof  at  his  decease. 

The  testator  died  in  the  year  1825,  and  his  daughter  was  admitted  according  to 
the  terms  of  the  will,  and  paid  a  full  fine. 

At  a  general  court  baron  holden  for  the  said  manor,  on  the  21st  of  June, 
1830,  the  homage  of  that  court  presented  an  absolute  surrender,  bearing  date  the 
24th  of  December  1829,  from  the  said  Eobert  Ham  to  D.  C.  Alston,  since  deceased, 
of  all  that  the  reversion  or  remainder  of  him  the  said  E.  Ham,  expectant  on  the 
decease  of  Sarah  Cutting,  of  and  in  one  undivided  moiety  or  equal  half  part  (the 
whole  into  two  equal  parts  to  be  divided  or  considered  as  divided),  of  and  in  all  that 
the  said  messuage  or  tenement  and  farm  called  Westlands. 

At  the  same  court  the  homage  presented  an  absolute  surrender,  bearing  date  the 
15th  of  January,  1830,  from  the  said  William  Ham  to  D.  C.  Alston,  since  deceased, 
of  all  that  the  reversion  or  remainder  of  him  the  said  W.  Ham,  [392]  expectant  on 
the  decease  of  Sarah  Cutting,  of  and  in  the  other  undivided  moiety  or  equal  half 
part  of  and  in  the  same  customary  or  copyhold  lands  and  hereditaments.  These 
surrenders  were  duly  enrolled  on  the  court  rolls. 

D.  C.  Alston  died  in  September,  1846,  without  having  been  admitted  to  the  said 
hereditaments.     Sarah  Cutting  died  in  August,  1856. 

On  the  11th  of  April  1857,  the  defendant,  as  the  customary  heir  of  D.  C.  Alston 
deceased,  was  admitted  to  the  said  customary  or  copyhold  hereditaments  and  pre- 
mises. On  the  said  admission  taking  place,  the  plaintiff  demanded  of  the  defendant 
the  sum  of  1201.  for  a  double  fine.  The  defendant  was  willing,  and  offered  to  pay 
601.,  a  single  fine,  but  refused  to  pay  the  double  fine,  on  the  ground  that  601.,  a  single 
fine  only,  was  under  the  foregoing  circumstances  payable. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the  foregoing 
circumstances  the  plaintiff  is  entitled  to  a  double  or  a  single  fine.  If  to  a  double 
fine,  then  the  judgment  of  the  Court  is  to  be  in  favour  of  the  plaintiff  for  1201., 
and  the  costs  of  the  action :  if  to  a  single  fine  only,  then  the  judgment  is  to  be  in 

(a)  See  Co.  Litt.  232  a.,  b. ;  Kelsock  v.  Nicholson,  Cro.  Eliz.  478,  496.  But  see 
Searle  v.  Law,  15  Sim.  95, 
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favour  of  the  plaintiff  for  601.,  but  the  plaintiff  is  in  that  case  to  pay  to  the  defendant 
the  costs  of  the  action. 

Lush,  for  the  plaintiff.  Before  the  1  Vict.  c.  26,  an  unadmitted  surrenderee  could 
not  devise:  Matthew  v.  Osborne  {\^  C.  B.  919).  The  4th  section  of  that  statute  pro- 
vides, that  "  where  the  testator  was  entitled  to  have  been  admitted  and  might,  if  he 
had  been  admitted,  have  surrendered  to  the  use  of  his  will,  and  shall  not  have  been 
admitted,  no  person  shall  be  entitled  to  be  admitted  except  on  payment  of  all  such 
sums  of  money  as  would  have  been  due  in  respect  [393]  of  surrendering  such  real 
estate  to  the  use  of  his  will,  had  the  testator  been  duly  admitted  and  afterwards 
surrendered  to  the  use  of  his  will."  In  Scriven  on  Copyholds,  p.  342, (a)  it  is  said  : — 
"  If  the  heir  of  a  copyholder  die  before  admission,  the  author  apprehends  that  his  heir 
or  devisee  could  not  compel  admission  except  on  payment  of  a  double  fine."  The 
reason  in  both  cases  seems  to  be  that  the  party  entitled  to  be  admitted  gets  the  same 
benefit  as  if  the  ancestor  had  been  admitted.  The  lord  is  bound  to  ascertain  the  title 
of  the  ancestor  as  well  as  of  the  heir.  [Bramwell,  B.  The  lord  is  always  entitled  to 
have  a  tenant  on  the  court  roll.  In  the  case  put  by  Scriven  there  was  a  time  when 
there  was  no  tenant  on  the  roll :  here  there  was  always  a  tenant  on  the  roll. 
Watson,  B.  In  the  case  put  the  heir  was  seised  though  not  admitted ;  again  on 
his  death  his  heir  was  seised.  Here  the  ancestor  was  [never  in.]  The  lord  has 
admitted  the  defendant  as  tenant ;  he  is  obliged  to  derive  his  title  through  the  ancestor, 
and  upon  the  principle  that  the  ancestor  must  have  paid  a  fine  upon  admittance,  the 
defendant  is  bound  to  pay  a  fine  for  his  ancestor  as  well  as  himself. 

R.  E.  Turner,  for  the  defendant,  was  not  called  upon  to  argue,  but  he  referred  to 
Scriven  on  Copyholds,  p.  341,  4th  ed.,  where  it  is  said  that,  for  reasons  there  given, 
"the  author  is  induced  to  suppose  that  on  the  death  of  the  surrenderee,  before 
admission,  the  lord  must  admit  his  heir  on  payment  of  a  single  fine  only.  The  con- 
trary was  stated,  arguendo,  in  The  King  v.  Coggan  (6  East,  431),  on  a  motion  for  a 
mandamus  to  compel  the  lord  to  admit  the  heir  of  a  surrenderee ;  but  the  Court 
appeared  to  entertain  a  different  opinion,  or  at  least  must  have  doubted  on  the  point, 
the  rule  for  a  mandamus  being  made  absolute  upon  the  heir's  [394]  undertaking  to 
pay  such  fine  or  fines  as  should  be  due  to  the  lord." 

Pollock,  C.  B.  Mr.  Lush  has  not  made  out  his  proposition.  The  argument, 
based  upon  the  Wills  Act,  ought  not  to  be  carried  further  than  the  case  provided  for 
by  the  statute.  Suppose  there  had  been  a  series  of  assignments  of  the  reversion,  as 
if  A.,  the  father,  being  in  possession,  had  devised  the  property  to  his  daughter  B.  for 
life,  remainder  to  C,  and  the  remainder  had  then  been  conveyed  by  C.  to  D.  and 
D.  to  E. ;  though  until  the  death  of  B.  no  one  had  any  right  to  be  admitted  or  could 
gain  any  benefit  by  admittance,  yet  if  the  argument  for  the  plaintiff  is  to  prevail  the 
lord  ought  to  have  a  fine  for  every  person  who  had  a  chance  of  being  admitted.  But 
the  fine  is  due  upon  admittance,  and  if  there  was  no  necessity  for  admittance  no  fine 
became  due.  It  is  not  reasonable  that  several  persons  in  succession  should  pay  a  fine 
before  one  can  get  admitted,  and  it  lies  upon  the  plaintiff  to  make  out  clearly  that 
such  is  the  rule.  This  he  has  failed  to  do;  therefore  our  judgment  must  be  in  favour 
of  the  plaintiff  for  the  one  fine,  and  he  must  pay  the  defendant's  costs. 

Martin,  B.  I  am  of  the  same  opinion,  upon  the  ground  that  no  authoiity  has 
been  shewn  to  exist  in  favour  of  the  plaintifl's  claim.  If  the  1  Vict.  c.  26,  s.  4,  had 
never  passed,  and  the  power  of  disposition  had  been  left  as  it  was  before,  the  tenant 
could  not  have  devised  his  copyhold  unless  he  surrendered  to  the  use  of  his  will, 
which  would  have  entitled  the  lord  to  a  fine ;  and  the  legislature,  in  altering  the 
law  as  regards  the  tenant's  power  of  making  a  will,  took  care  not  to  affect  the  lord's 
right  to  a  fine. 

Bramwell,  B.     I  am  of  the  same  opinion. 

[395]  Watson,  B.  I  am  of  the  same  opinion.  Where  a  copyhold  estate  is 
limited  in  remainder,  the  admittance  of  the  tenant  for  life  operates  for  the  benefit  of 
those  in  remainder,  unless  there  is  a  custom  in  the  manor  for  the  payment  of  a  double 
tine.  In  all  cases  the  fine  becomes  due  on  admittance.  The  old  copyhold  law  is  clear, 
that  the  heir  of  an  unadmitted  ancestor  is  entitled  to  admittance.  If  the  heir  is 
entitled  only  on  the  ground  that  the  ancestor  was  entitled  to  be  admitted,  and  the 
lord  could  have  compelled  the  ancestor  to  come  in  and  pay  his  fine  on  admittance,  the 

(a)  4th  edition.     Citing  Mmse  v.  Faulkner  and  Others,  1  Anst.  11,  13. 
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heir  must  pay  a  double  fine ;  but  that  is  not  so  here,  because  the  ancestor  never  was 
a  tenant  of  the  manor. 
Judgment  accordingly. 

Walker  v.  Goe  and  Another,  Clerks,  &c.  May  26,  1858. — An  Act  enabling 
navigation  Commissioners  to  grant  a  lease  of  a  canal  contained  a  clause  as 
follows : — In  case  the  lessees  during  the  term  should  permit  the  navigation  to  be 
out  of  repair,  the  Commissioners  "are  hereby  authorized  and  required  to  give 
notice  thereof  to  such  lessees,  &c.,  and  in  such  notice  to  specify  the  particular 
repairs  which  ought  to  be  done ;  and  the  Commissioners  may  by  such  notice 
require  that  such  repairs  should  be  commenced,  proceeded  with  and  finished  within 
reasonable  periods  to  be  named  by  the  Commissioners,  and  in  case  the  lessees 
shall  neglect  to  commence,  &c.,  such  repairs,  &c.,  then  it  shall  be  lawful  for  the 
Commissioners  and  they  are  hereby  authorized  to  take  possession  of  the  tolls,  &c., 
and  to  cause  such  repairs  to  be  done  under  their  own  direction,  and  to  pay  the 
necessary  expenses  of  making  such  repairs  out  of  the  said  tolls,"  &c.  The  lease 
having  been  granted  in  pursuance  of  the  Act,  during  its  continuance  one  of  the 
locks  of  the  canal  became  out  of  repair,  but  the  Commissioners,  though  they  knew 
of  the  want  of  repair,  gave  no  notice  of  it  to  the  lessee  though  a  sufficient  time 
had  elapsed  for  the  giving  of  such  notice.  A  barge  entered  the  canal  while  the 
lock  was  so  out  of  repair,  but  was  prevented  from  getting  out  again  by  the  falling 
in  of  the  lock.  Held,  that  no  action  lay  by  the  owner  of  the  barge  against  the 
navigation  Commissioners  for  neglecting  to  give  notice  to  the  lessees  to  repair, 
on  the  ground  that  the  detention  of  the  barge  was  not  a  damage  naturally  flowing 
from  the  neglect  of  the  Commissioners  to  give  notice,  it  not  being  shewn  that  if 
such  notice  had  been  given  the  lessees  would  have  repaired,  or  that  the  Commis- 
sioners would  have  taken  possession  and  repaired. 

[Affirmed  1859,  4  H.  &  N.  350.] 

The  declaration,  which  was  by  the  plaintiff  against  the  defendants,  clerks  to  the 
Commissioners  for  putting  in  execution  "An  Act  (9  Geo.  4,  c.  xxx.)  for  improving 
and  maintaining  the  navigation  from  the  river  Humber  to  Alvingham,  in  the  county 
of  Lincoln,  and  from  thence  to  Louth,  in  'the  same  county,"  stated  that  the  Commis- 
sioners, by  virtue  of  [396j  the  powers  conferred  on  them  by  that  statute,  did  grant 
the  lease,  by  that  Act  authorized,  of  the  navigation  and  the  tolls,  &c.,  for  the  term  of 
forty-eight  years  from,  &c.,  which  said  term,  at  the  time  of  the  committing  of  the 
grievance,  &c.,  had  not  yet  expired  :  that  during  the  continuance  of  the  term  and  after 
the  granting  of  the  lease,  the  lessees  in  possession  of  the  said  demised  premises  per- 
mitted a  certain  part  of  the  said  navigation,  and  of  the  works  thereof,  to  be  out  of, 
and  the  same  was  for  a  long  time  out  of,  proper  repair,  and  a  sufficient  time  for  the 
Commissioners  to  obtain  notice  and  full  knowledge  thereof  had  elapsed  before  the 
negligence  and  breach  of  duty  hereinafter  complained  of ;  and  the  Commissioners  in 
fact  had  notice  and  knowledge  of  the  said  want  of  repair,  before  such  negligence  and 
breach  of  duty  :  Yet  the  Commissioners,  not  regarding  the  statute  or  their  duty,  did 
not  give  to  the  said  lessees  notice  of  the  said  part  being  out  of  proper  repair  as  afore- 
said, in  such  notice  specifying  the  particular  repairs  which  ought  to  be  done ;  but 
wholly  neglected  and  omitted  so  to  do  contrary  to  the  said  statute,  although  a  reason- 
able time  for  the  said  Commissioners  to  give  such  notice  elapsed  before  the  happening 
of  the  grievance,  &c.  Averment :  that  by  reason  of  the  negligence  of  the  Commis- 
sioners and  the  disregard  of  their  duty  as  aforesaid,  the  said  part  of  the  said  works 
gave  way  and  fell  into  the  said  navigation,  and  thereby  a  certain  part  of  the  said 
navigation  was  for  a  long  time,  to  wit,  five  weeks,  rendered  useless  and  impassable, 
and  the  passage  of  boats,  &c.,  thereon  prevented,  &c. ;  and  that  by  reason  of  the 
premises  the  plaintiff  during  all  the  time  aforesaid  was  prevented  from  passing  along 
the  said  navigation  with  a  certain  barge,  &c.,  whereof  he  was  master,  &c.,  and  was 
detained  with  the  said  barge  thirty-two  days,  and  thereby  lost  the  use  of  the  said 
barge,  &c.(a) 

[397]  Pleas : — First,  not  guilty.     Secondly,  that  the  lessees  did  not  permit  the 

(a)  There  was  a  second  count  and  pleas  to  it,  upon  which  nothing  turned. 
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said  part  of  the  navigation  to  be,  nor  was  the  same  out  of  repair.  Thirdly,  that  a 
sufficient  time  for  the  Commissioners  to  obtain  notice  and  full  knowledge  of  the 
alleged  want  of  repair  had  not  elapsed  before  the  alleged  negligence  and  breach  of 
duty.  Fourthly,  that  a  reasonable  time  for  the  Commissioners  to  give  the  notice 
mentioned  had  not  elapsed  before  the  commission  of  the  grievance.  Whereupon 
issues  were  joined. 

The  cause  came  on  to  be  tried  before  Jervis,  C.  J.,  at  the  Lincoln  Summer  Assizes 
in  1856,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case  : — 

By  the  9  Geo.  4,  e.  xxx.,  after  reciting  the  3  Geo.  3,  c.  39,  intituled  "An  Act  for 
making  a  navigation  from  the  river  Humber,  by  a  canal  or  cut  at  or  near  Tetney  Haven, 
to  the  river  Ludd,  in  the  parish  of  Alvingham  in  the  county  of  Lincoln,  and  for  con- 
tinuing the  said  navigation  in  or  near  the  said  river,  from  thence  to  or  near  the  town 
of  Louth  in  the  same  county  ; "  w-hereby  certain  Commissioners  were  authorized  to 
raise  money,  for  the  purpose  of  making  the  said  navigation,  upon  the  security  of  tolls 
payable  under  the  sai.d  Act  by  persons  using  the  said  navigation ;  and  that  the  said 
Commissioners  had  borrowed  28,0001.  :  that  the  navigation  was  found  to  be  defec- 
tively constructed  :  that  meetings  had  been  held  for  the  purpose  of  devising  the  means 
of  procuring  the  necessary  funds  for  putting  the  said  navigation  in  repair  :  that 
C.  Chaplin  had  proposed  to  advance  all  the  money  necessary  for  the  repairs  of  the 
river  and  to  keep  the  same  in  good  and  sufficient  repair,  subject  to  the  orders  and 
directions  of  the  Commissioners,  provided  the  Commissioners  would  invest  him  with 
certain  powers,  which  proposal  had  been  approved  of,  &c. ;  and  that  it  had  been 
ordered  and  agreed  that  the  navigation  and  tolls  should  be  vested  in  C.  Chaplin  for  a 
term  [398]  of  ninety-nine  years,  and  C.  Chaplin  had  agreed  to  accept  the  trust  and 
to  do  all  the  works  which  should  be  ordered  to  be  done  by  the  Commissioners  for  the 
support  of  the  navigation  :  and  that  doubts  had  been  entertained  whether  the  Com- 
missioners had  authority  to  enter  into  such  agreement :  It  was  enacted  that  the  recited 
Act  should  be  repealed,  and  that  the  first  mentioned  Act  should  commence  and  be 
put  in  execution  for  the  purposes  therein  mentioned  :  and  Commissioners  were  appointed 
for  carrying  the  same  into  execution.  By  section  9  it  is  enacted,  that  it  shall  be  lawful 
for  the  Commissioners  to  grant  to  the  person  entitled  to  the  beneficial  interest  under 
the  agreement,  "  a  lease  of  the  said  navigation,  and  the  tolls,  dues  and  other  proceeds 
thereof,  for  the  term  of  forty-eight  years,  from  the  24th  of  June  1828,"  &c.  :  "pro- 
vided always,  that  the  lessee  or  lessees  for  the  time  being,  claiming  under  and  by 
virtue  of  such  lease,  shall  be  subject  to  all  the  payments,  rules,  regulations,  restric- 
tions, pains,  penalties,  and  forfeitures  mentioned  in  this  Act."  Section  28  enacts, 
that  "  in  case  the  lessees  or  lessee,  in  possession  for  the  time  being,  shall  at  any  time 
during  the  continuance  of  the  said  term  permit  the  said  navigation  or  the  works 
thereof,  or  any  of  them,  to  be  out  of  proper  repair,  the  said  Commissioners  are  hereby 
authorized  and  required  to  give  notice  thereof  to  such  lessees  or  lessee,  and  in  such 
notice  to  specify  the  particular  repairs  which  ought  to  be  done  ;  and  the  said  Commis- 
sioners may  by  such  notice  require  that  such  repairs  should  be  commenced,  proceeded 
with,  and  finished  within  reasonable  periods,  to  be  named  by  the  said  Commissioners 
in  such  notice ;  and  in  case  the  said  lessees  or  lessee  shall  neglect  to  commence  or  to 
proceed  with  or  to  finish  such  repairs  in  the  manner  so  specified,  then  it  shall  be  lawful 
for  the  said  Commissioners  and  they  are  hereby  authorized  to  take  possession  of  the 
tolls  and  other  proceeds  of  the  said  navigation,  and  to  cause  [399]  such  repairs  to  be 
done  under  their  own  direction,  and  to  pay  the  necessary  expenses  of  making  such 
repairs  out  of  the  said  tolls  and  other  proceeds ;  and  when  the  said  repairs  shall  have 
been  completed  and  the  said  expenses  paid,  the  said  Commissioners  shall  restore  the 
possession  of  the  said  tolls  and  other  proceeds  to  the  said  lessees  or  lessee. "(«) 

After  the  passing  of  the  9  Geo.  4,  c.  xxx.,  a  lease,  dated  the  28th  of  August,  1828, 
was  duly  executed  to  F.  Chaplin  and  G.  Chaplin  for  the  term  of  forty-eight  years.  By 
two  several  statutes,  10  &  11  Vict.  c.  cxiii.  and  10  &  11  Vict.  c.  cxlviii.,  and  by  assign- 
ments duly  made  under  the  authority  thereof,  the  estate  and  interest  of  F.  Chaplin 

(a)  Section  82  enacts  that  all  persons  shall  be  at  liberty  to  navigate  the  canal  on 
payment  of  the  tolls. 

Section  113  enables  the  Commissioners  to  create  a  fund  for  defraying  any  extra- 
ordinary expenses  for  repairs  or  improvements  of  the  canal. 
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and  G.  Chaplin  in  the  navigation,  tolls  and  other  premises  became  vested  in  the  Great 
Northern  Railway  Company  for  the  residue  of  the  term,  the  Company  being  made 
subject  to  the  liabilities  of  the  original  lessees.  The  Great  Northern  Railway  Company 
were,  at  the  time  of  the  committing  the  several  grievances  complained  of,  the  lessees 
in  possession  of  the  said  navigation  and  other  demised  premises. 

The  plaintiff  is  the  master  of  a  barge  trading  upon  and  using  the  said  navigation 
between  Louth  and  the  Humber.  On  the  14th  of  October,  1855,  he  took  in  a  cargo 
of  wheat  at  Louth  for  the  purpose  of  conveying  it  along  the  canal  in  his  barge,  and 
was  prepared  to  leave  Louth  with  it  on  the  following  day.  On  the  15th  a  part  of  the 
works  belonging  to  the  navigation,  called  Alvingham  Lock,  fell  in  for  want  of  proper 
repairs,  by  reason  of  which  that  part  of  the  navigation  was  wholly  stopped,  and  the 
plaintiff  and  his  barge  and  cargo  were  necessarily  detained  on  the  canal  at  Louth  for 
thirty-two  days.  The  plaintiff  claimed  to  recover  the  sum  of  221.  17s.,  being  made  up 
of  an  uniform  sum  per  day  for  [400]  the  time  during  which  the  plaintiff  was  detained 
in  the  canal  by  reason  of  the  stoppage,  calculated  according  to  the  average  weekly 
earnings  of  the  plaintiff's  vessel  when  the  detention  occurred.  The  verdict  was  taken 
for  that  amount. 

It  was  proved  that  for  some  time  previous  to  the  15th  of  October,  1855,  Alvingham 
Lock  had  been  in  a  state  of  dilapidation  and  want  of  repair,  and  that  this  was  known 
to  the  agent  of  the  Commissioners  appointed  by  them  to  superintend  the  canal,  and 
also  to  the  Commissioners,  but  that  the  Commissioners  had  not  given  any  notice  to 
the  lessees,  under  the  28th  section  of  the  9  Geo.  4,  c.  xxx.,  requiring  proper  repairs 
to  be  done,  though  sufficient  time  had  elapsed  for  the  giving  of  such  notice,  and  for 
the  performance  of  proper  repairs  before  the  lock  fell  in. 

Upon  this  evidence  the  jury  found  a  verdict  for  the  plaintiff  upon  the  first  count 
of  the  declaration,  and  the  issues  arising  upon  that  count. 

The  questions  for  the  opinion  of  the  Court  are: — First,  whether  the  action  is 
maintainable.  Secondly,  if  the  action  be  maintainable,  upon  what  principle  the  damages 
ought  to  be  assessed.  If  the  Court  should  be  of  opinion  that  the  action  is  maintain- 
able, then  the  verdict  found  for  the  plaintiff  is  to  stand ;  but  if  the  Court  should  be  of 
opinion  that  the  plaintiff  is  not  entitled  to  the  amount  of  damages  claimed,  then  the 
amount  of  damages  is  to  be  reduced  to  such  sum  as  the  Court  shall  direct.  If  the 
Court  shall  be  of  opinion  that  the  action  is  not  maintainable,  then  a  nonsuit  is  to  be 
entered. 

Hayes,  Serjt.  (with  whom  was  Boden)  argued  for  the  plaintiff.(a)^  No  clause  in 
this  act  of  parliament  imposes  on  the  lessees  any  duty  to  repair  the  navigation  and 
works.  [401]  By  the  28th  section,  in  case  the  lessees  permit  the  navigation  or  the 
works  to  be  out  of  repair  "  the  Commissioners  are  authorized  and  required  to  give 
notice  thereof"  to  the  lessees,  and  if  the  lessees  do  not  repair  after  notice,  "it  shall  be 
lawful  for  the  Commissioners  and  they  are  authorized  "  to  take  possession  of  the  tolls 
and  cause  repairs  to  be  done  under  their  own  directions.  Now,  taking  the  whole 
section  together,  it  appears  that  a  duty  is  imposed  on  the  Commissioners  to  repair  the 
navigation  and  works  or  cause  them  to  be  repaired ;  and  for  the  breach  of  this  duty 
the  Commissioners  are  liable  to  an  action  though  they  act  gratuitously  and  derive  no 
profit  from  their  office,  because  there  are  funds  applicable  to  the  purpose  of  repairs  : 
Gibbs  V.  The  Trustees  of  the  Liverpool  Docks.{aY  [Martin,  B.  Would  not  a  mandamus 
to  take  the  steps  pointed  out  be  the  proper  mode  of  compelling  them  to  repair?  It 
would  seem  that  the  9th  section  imposes  the  duty  of  repairing  upon  the  lessees.]  The 
damages  are  calculated  on  the  ordinary  principle  in  cases  of  demurrage. 

Mellor  (with  whom  was  Phipson),  for  the  defendants.  The  action  is  not  maintain- 
able. Both  by  the  lease  and  the  Act  the  duty  of  repairing  is  cast  on  the  lessees. 
The  lessees  have  the  tolls ;  the  Commissioners  have  the  reversion  and  a  certain  power 
of  superintendence,  but  the  primary  duty  to  repair  is  on  the  lessees.  [Pollock,  C.  B. 
To  the  argument  that  the  lessees  are  liable  to  repair,  the  lessees  might  answer  that 
they  had  no  notice  from  the  Commissioners,  and  that  without  an  order  from  the 
Commissioners  they  would  have  to  do  the  repairs  at  their  own  expense.]     According 

{af  In  Easter  Term,  April  23.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
and  Channell,  B. 

{of  Antfe,  p.  164.  He  referred  also  to  The  Lancaster  Canal  Company  v.  Parnaby, 
11  A.  &E.  223. 
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to  the  true  construction  of  the  28th  section  the  Commissioners  are  only  required  to 
give  [402]  notice  to  the  lessee  before  they  exercise  the  power  of  taking  possession  of 
the  tolls  and  doing  the  repairs  themselves.  If  the  Commissioners  give  notice  to  the 
lessees  to  repair  and  the  lessees  neglect  to  do  so,  the  Commissioners  are  not  liable 
though  they  do  not  exercise  the  extraordinary  power  of  taking  the  tolls  and  doing  the 
repairs  themselves.  [Pollock,  C.  B.  I  doubt  whether  that  power  is  discretionary : 
where  parties  are  authorized  to  do  a  thing  which  is  for  the  benefit  of  the  public  they 
are  bound  to  do  it  except  where  the  words  "  at  their  discretion,"  or  some  equivalent 
expression  is  used.]  The  cases  of  Hall  v.  Smith  (2  Bing.  156)  and  Harris  v.  Baker 
(4  M.  &  Sel.  27)  shew  that  Commissioners  for  public  purposes  who  act  gratuitously 
are  not  liable  to  actions  for  mere  nonfeazance.  In  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docks  (ant6,  p.  164),  the  Commissioners  were  in  the  receipt  of  tolls,  and  had  received 
enough  for  the  repairs.  The  Commissioners  here  had  no  funds.  [Pollock,  C.  B. 
Suppose  the  Commissioners  after  having  taken  the  tolls  into  their  own  hands,  under 
the  28th  section,  neglected  to  do  necessary  repairs,  surely  they  would  be  liable. 
Then,  is  not  the  right  to  receive  the  tolls  equivalent  to  receiving  them?]  Here  the 
lessees  are  in  possession  and  liable  to  an  action  for  not  repairing.  It  can  hardly  be 
contended  that  the  Commissioners  are  also  liable.  [Channell,  B.  Suppose  the 
lessees  had  done  all  the  repairs  that  they  were  required  to  do  by  the  Commissioners, 
and  such  repairs  were  insufficient,  who  would  be  liable?]  The  lessees.  [Channell,  B. 
The  28th  section  contjiins  three  provisions :  the  word  "  required  "  occurs  only  in  the 
first.]  Then,  as  to  the  damages.  The  plaintiff  ought  not  to  have  remained  at  Louth. 
He  should  have  unloaded  his  barge  and  gone  elsewhere,  and  he  is  not  entitled  to  an 
amount  [403]  equivalent  to  what  would  have  been  the  profits  of  his  trade.  [Bram- 
well,  B.     The  question  of  damages  is  settled  by  the  finding  of  the  jury.] 

Hayes,  Serjt.,  in  reply.  The  lessees  may  be  liable,  but  nevertheless  this  action  is 
maintainable  against  the  Commissioners.  [Bramwell,  B,  If  there  is  a  duty  to  repair, 
and  the  lessees  are  in  possession,  the  lessees  are  liable.]  The  lessees  have  no  power  to 
close  the  canal,  except  at  the  request  and  by  the  direction  of  the  Commissioners,  for 
repairs.  As  to  the  damages,  the  case  finds  that  the'  boat  was  necessarily  detained  in 
the  canal. 

Cur.  adv.  vult. 

The  judgment  of  the  majority  of  the  Court  (Martin,  B.,  doubting)  was  now 
delivered  by 

Pollock,  C.  B.  The  plaintiff's  claim  in  this  case  is  not,  as  in  Gibbs  v.  The  Liver- 
pool  Dock  Company  (antfe,  p.  164)  and  Parnaby  v.  The  Lancaster  Canal  Company  (11  A. 
<fe  E.  223),  founded  on  any  undertaking  or  duty  arising  from  the  reception  of  the 
plaintiffs  barge  on  the  canal,  nor  could  it  have  been,  since,  as  the  Great  Northern 
Eailway  Company  are  in  possession  of  the  canal,  any  such  undertaking  or  duty  would 
be  on  their  part.  But  the  action  is  founded,  as  the  declaration  states,  on  an  assumed 
duty  in  the  Commissioners  to  give  notice  of  want  of  repair,  and  on  an  alleged  loss 
following  therefrom. 

The  facts  are  that  the  plaintiff  entered  the  canal  with  his  barge ;  after  he  entered 
a  lock  fell  in,  which  prevented  his  leaving  with  his  barge  :  the  lock  fell  in  for  want  of 
proper  repair ;  the  want  of  repair  was  known  to  the  Commissioners  who  gave  no  notice 
to  the  lessees,  although  a  sufficient  time  had  elapsed  for  the  giving  of  such  notice,  and 
the  doing  of  the  repairs. 

[404]  Now  we  say  nothing  as  to  whether  there  is  any  obligation,  as  between  the 
Commissioners  and  the  public,  or  the  lessees  and  the  public,  to  keep  the  canal  open, 
nor  whether,  if  not,  there  can  be  any  duty  to  do  an  act  only  tending  to  keep  it  open. 
Nor  do  we  stop  to  consider  how  the  defendants  are  to  be  reimbursed  (see  section  21) ; 
nor  whether  during  the  lease  the  duty  is  on  the  lessees  only.  On  the  question, 
whether  section  28  does  not  impose  a  duty  on  the  Commissioners,  as  between  them 
and  the  public,  to  give  the  notice  therein  mentioned,  we  entertain  some  doubt.  It  is, 
we  think,  difficult  to  say,  that  it  was  intended  that,  instead  of  their  having  a  discretion 
to  determine  whether  the  cahal  was  out  of  repair,  and  whether,  if  it  was,  they  would 
give  notice,  it  should  be  open  to  any  one  to  say  "you  have  done  a  wrong,  because  you 
wrongly  judged  the  canal  was  in  repair,"  or  "  because  you  did  not  sufficiently  specify 
the  repairs."  Our  doubts  on  this  point  are  strengthened  by  the  provisions  in  the  Act, 
that  the  Commissioners  may  in  such  notice  require  that  the  repairs  should  be  done  in 
reasonable  periods,  and  that,  in  default,  it  shall  be  lawful  for  them  to  cause  the  repairs 
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to  be  done.  Now,  if  the  28th  section  creates  any  duty,  it  is  difficult  to  say  it  is  any 
other  than  a  duty  to  exercise  a  discretion,  and  that  the  non-exercise,  or  improper 
exercise  of  it  can  give  rise  to  a  cause  of  action.  If  the  wrong  by  the  Commissioners  is 
wilful  or  malicious,  it  is  a  cause  of  action  against  the  individuals,  if  at  all,  and  conse- 
quently not  against  their  clerks. 

But  secondly,  assuming  a  duty  in  the  Commissioners,  such  as  supposed,  and  that 
the  non-exercise  thereof  would  afford  ground  of  action,  we  think  the  alleged  damage 
neither  did  nor  could  arise  therefrom.  It  is  on  this  ground  we  decide  the  case.  It  is 
not  shewn  that  the  lessees  would  have  repaired,  nor  that  the  Commissioners  would 
have  taken  possession  and  repaired.  It  is  not  shewn  that  the  plaintiff  did  not  know 
of  the  want  of  repair  and  so  risk  the  mischief.  [405]  And  further  the  wrongful 
matter  of  which  he  complains  took  place  before  he  entered  the  canal,  consequently 
before  he  was  interested  in  the  matter ;  as  to  him,  therefore,  it  only  becomes  wrongful 
ex  post  facto,  and  by  his  own  act.  But  to  say  that  the  damage  could  be  the  conse- 
quence of  the  wrongful  act  or  omission,  is,  in  our  judgment,  to  assert  a  false  proposition 
of  law.  The  surmise  is, — if  the  notice  had  been  given  the  repairs  would  have  been 
done  and  the  lock  would  not  have  fallen  in,  and  so  not  giving  notice  caused  the  lock  to 
fall  in.  As  we  have  said,  this  is  not  proved  ;  but  it  is  not  the  proximate,  necessary, 
or  natural  result  of  not  giving  notice.  The  not  giving  of  notice  is  not  sufficient  to 
bring  about  the  result ;  the  giving  of  it  would  not  be  sufficient  to  hinder  it.  This 
shews  that  the  declaration  is  bad ;  but  as  a  bad  declaration  must  be  proved  in 
omnibus,  and  there  is  no  proof  of  the  damage  flowing  from  the  act  complained  of,  we 
think  a  nonsuit  should  be  entered.  We  see  no  objection  to  the  damages  if  any 
are  due. 

Judgment  for  the  defendant. 

Jackson  v.  Isaacs.  June  10,  1858. — The  defendant  chartered  a  ship  to  load  a  full 
cargo  "  on  being  paid  freight,  payable  by  charterer's  acceptance  on  ship  clearing 
the  custom  house  at  L.,  subject  to  insurance."  The  ship,  having  sailed,  was  lost, 
being  at  that  time  uninsured.  In  an  action  by  the  shipowner  for  the  non-payment 
of  the  agreed  freight.  Held,  that  it  was  no  defence  that  the  shipowner  had  not 
insured  the  freight. — Semble,  that  the  shipowner  was  not  bound  to  insure,  but 
was  to  receive  the  freight  in  advance  less  the  amount  of  premium  on  a  policy  of 
insurance  to  be  effected  by  the  charterer. 

[S.  C.  27  L.  J.  Ex.  392.     Referred  to,  Allison  v.  Bristol  Marine  Insurance  Company, 
1876,  1  A.  C.  222  ;  Eodoconachi  v.  Milburn,  1886,  17  Q.  B.  D.  322.] 

The  declaration  stated  that  the  plaintiff  and  the  defendant  agreed  by  charter-party 
that  the  agent  of  the  defendant  should  load  the  plaintiff's  ship,  called  "  The  Sir  Charles 
Napier,"  then  at  Liverpool,  with  a  full  and  complete  cargo  of  salt,  &c.,  which  said  ship 
should  carry  to  the  charterer's  [406]  factory  at  Fernando  Po  in  the  Millicaurie  River 
and  Yaury  Bay,  calling  at  Malacong  for  orders,  and  there  deliver  the  same  on  being 
paid  freight  at  the  rate  of  20s.  per  ton  of  twenty  hundredweight  on  the  quantity 
shipped,  payable  by  charterer's  acceptance  at  four  months,  payable  in  London  on  ship 
clearing  at  the  Custom  House,  Liverpool,  subject  to  insurance,  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers 
and  navigation  of  what  nature  and  kind  soever  during  the  voyage,  always  excepted. 
Averments.  That  the  agent  of  the  defendant  did  load  the  ship  with  a  cargo  pursuant 
to  the  charter-party,  and  that  before  the  commencement  of  the  suit  she  cleared  at  the 
Custom  House,  Liverpool,  and  sailed  from  Liverpool  on  the  said  voyage,  &c. ;  and  the 
plaintiff  did  all  things  necessary  to  entitle  him  to  the  payment  of  the  agreed  freight, 
and  all  things  had  happened  and  all  times  had  elapsed,  &c.  Breach,  that  the  defendant 
did  not,  nor  would  pay  the  said  freight  by  his  acceptance  at  four  months. 

Plea.  That  the  freight  was  to  be  paid  by  the  defendant  to  the  plaintiff  in  advance, 
subject  to  insurance,  and  that  the  plaintiff"  never  did  insure  the  said  freight  for  the 
benefit  of  the  defendant,  or  otherwise  howsoever,  but  wholly  omitted  so  to  do ;  and 
that  after  the  said  vessel  sailed  from  Liverpool  on  the  said  voyage  with  the  cargo  on 
board,  and  during  the  said  voyage,  the  said  ship  with  the  said  cargo  on  board  was  by 
the  perils  of  the  sea  wholly  lost,  and  thereby  the  said  freight  never  was  earned,  but 
became  and  was  wholly  lost. 
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Demurrer  and  joinder. 

Honyman,  in  support  of  the  demurrer.  According  to  the  true  construction  of  this 
contract  the  defendant  was  to  pay  freight  in  advance,  subject  to  a  deduction  of  the 
premium  for  insurance.  The  obligation  to  pay  is  not  [407]  conditional  on  the  plaintiff 
insuring  the  freight.  The  plaintiff  would  have  had  no  insurable  interest  after  receiving 
his  freight  in  advance,  the  risk  would  have  been  on  the  defendant;  he,  therefore  is  the 
only  person  who  could  have  insured,  and  the  reasonable  construction  of  the  contract  is, 
that  he  should  deduct  the  cost  of  doing  so.  That  was  the  construction  put  by  the 
Court  of  Queen's  Bench  on  a  similar  stipulation  in  Flicks  v.  Shield  (7  E.  &  B.  633).  It 
is  quite  consistent  with  the  plea  that  the  defendant  may  have  insured  the  freight 
himself.     The  plea  should  at  least  have  averred  that  the  freight  was  never  insured. 

Edward  James  (with  whom  wjis  Mellish),  for  the  defendant.  The  true  construction 
of  the  contract  is,  that  the  defendant  agrees  to  advance  freight,  subject  to  the  plaintiffs 
insuring  to  the  defendant  the  return  of  the  freight,  either  by  repaying  it  to,  or  insur- 
ing it  for,  the  defendant  in  the  event  of  the  freight  not  being  earned.  There  is  a 
fallacy  in  the  argument  that  the  plaintiff  could  not  insure.  He  had  an  insurable 
interest  because  he  was  not  entitled  to  freight  until  after  the  termination  of  the  voyage. 
The  defendant  then  bargained  that,  the  plaintiff  having  insured  so  as  to  place  him  in  a 
safe  position  if  the  cargo  should  not  arrive,  he  would  advance  the  freight.  The  effect 
of  the  contract  is,  that  the  defendant  agreed  to  accommodate  the  plaintiff  if  the  plaintiff 
would  put  him  into  a  condition  not  to  lose  by  it.  There  is  nothing  to  indicate  that 
the  advance  was  to  Vje  of  a  sum  less  than  the  whole  freight.  The  natural  meaning  of 
"subject  to  "  is  "on  condition,"  or  "provided  that"  the  act  stipulated  for  is  done. 
Thus,  "subject  to  insurance"  means  insurance  by  the  person  to  whom  the  promise  to 
pay  is  made.  [Martin,  B.  Suppose  that  construction  is  right,  might  not  [408]  the 
plaintiff  have  insured  at  any  time  before  the  loss  of  the  vesseU  The  charterer  was 
bound  to  give  his  acceptance  on  the  ship's  clearing  at  the  custom  house.  It  was  there- 
fore not  a  condition  precedent  to  the  plaintiff's  right  to  receive  this  acceptance  that  he 
should  have  insured.]  It  is  not  disputed  that  the  payment  of  freight  was  to  be  in 
advance,  but  to  avoid  circuity  of  action  the  defendant  may  set  up  as  an  answer  that 
the  plaintiff  has  not  insured.  In  fact  the  non-insurance  goes  to  the  whole  consideration. 
[Martin,  B.  To  make  out  a  defence  on  that  ground,  the  damages  in  the  two  actions 
should  be  necessarily  identical,  but  in  an  action  for  not  insuring  the  damages  would 
not  necessarily  be  the  whole  amount  of  freight.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  plea  is  bad  for  many  reasons  which  have 
been  mentioned  during  the  argument. 

Martin,  B.     I  am  of  the  same  opinion. 

Bramwell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  As 
a  matter  of  construction  I  have  no  doubt  as  to  the  meaning  of  this  contract,  viz.,  that 
the  advance  of  freight  was  to  be  subject  to  an  allowance  for  the  premium  on  the  policy 
of  insurance.  But  the  plea  is  bad  in  any  view.  If  the  defendant  insured  the  freight 
for  5001.  he  would  be  entitled  to  recover  the  whole  amount  from  the  insurer.  If 
Mr.  James's  argument  is  right,  the  plaintiff  is  not  entitled  to  be  paid  the  entire  amount 
of  the  freight,  but  a  sum  minus  the  premium  on  the  policy.  Therefore,  in  the  cross- 
actions,  the  plaintiff  and  defendant  would  not  be  entitled  to  the  same  damages. 

Watson,  B.  There  is  no  doubt  what  is  meant  by  this  [409]  stipulation.  It 
provides  for  a  payment  of  freight  in  advance  :  De  Silvale  v.  Kendall  (4  M.  &  Sel.  37). 
The  defendant  then  is  the  only  person  who  would  have  insured  the  freight.  It,  there- 
fore, seems  clear  that  the  payment  by  the  defendant  was  to  be  subject  to  a  deduction 
for  the  expense  of  the  insurance  which  he  was  to  effect. 

Judgment  for  the  plaintiff. 

Field  v.  The  Newport,  Abergavenny  and  Hereford  Railway  Company. 
June  10,  1858. — B}-  the  8  &  9  Vict.  c.  20,  s.  97,  it  is  provided  that  if,  on  demand 
any  person  fail  to  pay  the  tolls  due  in  respect  of  any  carriage,  &c.,  it  shall  be 
lawful  for  the  Company  to  detain  and  sell  the  carriage,  &c.,  of  the  party  liable 
to  such  tolls,  and  out  of  the  monies  arising  from  such  sale  to  retain  the  tolls. 
Held,  that  a  demand  of  the  sum  actually  due  for  tolls  is  a  condition  precedent  to 
the  right  to  sell  under  this  section. — By  the  9  &  10  Vict.  c.  ccciii.,  s.  29,  a  railway 
Company  were  empowered  to  take  tolls  for  the  use  of  their  railway  in  respect  of 
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the  tonnage  of  articles  conveyed  upon  the  railway  certain  sums  per  ton,  and  a 
further  sura  if  conveyed  in  the  carriages  of  the  Company ;  and  by  s.  30,  tolls  for 
the  use  of  engines.  Section  35  fixed  a  maximum  rate  of  charge,  including  the 
charges  for  the  use  of  carriages,  waggons  or  trucks,  and  for  locomotive  power, 
and  all  other  charges  incident  to  such  conveyance.  By  section  37,  the  Company 
were  empowered  to  take  increased  charges  for  the  conveyance  of  goods,  by  agree- 
ment with  the  owners  of  goods,  by  reason  of  any  special  service.  The  Company 
having  for  a  considerable  time  carried  on  their  line  coals  in  carriages  belonging 
to  the  plaintiff,  from  P.  to  H.,  made  a  demand  of  a  gross  sum  equal  to  the  amount 
of  the  tonnage  rates  for  coals  and  use  of  engines ;  and  also  of  a  sum  claimed  by 
them  for  sending  back  the  plaintiff's  empty  carriages  from  H.  to  P.  They  gave 
no  explanation  of  the  items  making  up  the  gross  sum  claimed.  The  plaintiff 
having  omitted  to  pay  the  amount  claimed,  the  Company  sold  the  plaintiff's 
carriages,  &c.,  to  satisfy  the  amount  due.  Held,  that  the  sum  claimed  for  sending 
back  the  return  waggon  was  not  toll,  and  that  the  Company  having  demanded 
a  larger  sum  than  that  due  for  tolls,  the  sale  was  unlawful. — Semble,  that  the 
Company  might  be  entitled  to  charge  for  sending  back  the  waggons  by  agreement 
as  for  special  services  under  section  37. 

[S.  C.  27  L.  J.  Ex.  396.     Applied,  A^orth  Central  Waggon  Company  v.  Manchester, 
Sheffield  and  Lincolnshire  Railway,  1887,  3-5  Ch.  D.  229.] 

Trover  for  waggons  and  coals. 

Pleas.  First,  not  guilty.  Secondly,  that  the  goods  were  not  the  goods  of  the 
plaintiff.  Thirdly,  that  the  defendants  had  carried  the  goods,  and  also  certain  other 
goods  which  had  been  removed  from  the  defendants'  premises,  along  the  defendants' 
railway  for  the  plaintiff :  that  tolls  had  become  due  from  the  plaintiff  to  the  defendants 
in  [410]  respect  of  the  said  carriage  and  goods,  which  had  been  duly  demanded 
by  the  defendants  of  the  plaintiff,  but  which  the  plaintiff  failed  to  pay.  Wherefore 
the  defendants  sold  the  goods  to  pay  for  the  tolls  due. 

The  plaintiff  took  issue  on  all  the  pleas,  and  to  the  third  also  replied  : — Secondly, 
that  he  was  ready  and  willing  to  pay  all  tolls  legally  due  to  the  defendants  in  respect 
of  the  said  carriage  &c.,  and  that  before  the  sale  he  tendered  and  offered  to  pay  to 
the  defendants  the  sum  of  3651.  3s.  6d.,  being  the  whole  amount  legally  due  and 
payable  as  and  for  such  tolls,  which  sum  the  defendants  refused  to  accept.  Thirdly, 
that  the  defendants  did  not  before  the  sale  demand  of  the  plaintiff  the  tolls  due  to 
the  defendants  in  respect  of  the  carriage  and  goods,  but  a  much  larger  sum  than  was 
due.     Whereupon  issues  were  joined. 

The  cause  came  on  to  be  tried  before  Alderson,  B.,  at  the  Gloucester  Summer 
Assizes,  1856,  when  a  verdict  was  taken  by  consent,  subject  to  a  case,  which  was  in 
substance  as  follows  : — 

Between  October  1854  and  April  1855,  the  defendants  had  conveyed  upon  their 
railway  2378  tons  of  coal  and  58  tons  of  guano  for  the  plaintiff.(tt) 

[411]  The  coals  were  carried  from  the  Pontypool  Junction  to  Hereford,  a  distance 
of  33  or  34  miles :  the  guano  a  somewhat  longer  distance.     One  hundred  and  sixty 

(a)  By  the  iVewport,  Abergavenny  and  Hereford  Railway  Act,  1846  (9  &  10  Vict- 
c.  ccciii.),  s.  29,  it  is  enacted,  "that  it  shall  be  lawful  for  the  Company  to  demand 
any  tolls  for  the  use  of  the  railway,  not  exceeding  the  following,  that  is  to  say,  in 
respect  of  the  tonnage  of  all  articles  conveyed  upon  the  railway,  or  any  part  thereof, 
whether  propelled  by  engines  belonging  to  the  Company  or  otherwise,  as  follows : — 
For  all  sorts  of  manure,  &c.,  coals,  &c.,  per  ton  per  mile  not  exceeding  one  halfpenny  ; 
and  if  conveyed  in  carriages  belonging  to  the  Company  an  additional  sum  per  mile 
per  ton  not  exceeding  one-eighth  of  a  penny.  .  .  .  For  all  goods,  wares,  or  merchan- 
dize, matters  or  other  things  (for  which  no  other  payment  is  herein  imposed),  per  ton 
per  mile  not  exceeding  twopence ;  and  if  conveyed  in  carriages  belonging  to  the 
Company  an  additional  sum  per  ton  per  mile  not  exceeding  one  halfpenny  ;  and  for 
every  carriage  of  whatever  description,  not  being  a  carriage  adapted  and  used  for 
travelling  on  a  railway,  and  not  weighing  more  than  one  ton,  carried  or  conveyed  on 
a  truck  or  platform,  per  mile  not  exceeding  sixpence,  and  a  sum  not  exceeding  two- 
pence per  mile  for  every  additional  quarter  or  fractional  part  of  a  quarter  of  a  ton 
which  any  such  carriage  may  weigh,  and  if  such  carriage  be  conveyed  on  a  truck 
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tons  of  the  coal  and  all  the  guano  were  conveyed  in  waggons  belonging  to  the  defen- 
dants, and  the  rest  of  the  coal  in  the  plaintiflF's  waggons.  The  loading  and 
unloading  were  done  by  the  plaintiff. 

When  the  coals  had  been  delivered  the  defendants  conveyed  back  the  plaintiff's 
empty  waggons  from  Hereford  to  the  Pontypool  Junction,  and  314  of  such  waggons 
of  the  average  weight  of  four  tons  were  conveyed  during  the  above  mentioned  periods, 
some  for  a  distance  of  33,  some  for  a  distance  of  34  miles.  The  defendants  delivered 
to  the  plaintiff  monthly  accounts  of  the  weight  of  coals  and  guano  [412]  carried,  and 
the  amount  claimed  for  tonnage.  In  the  account  for  October  1854,  the  defendants 
charged  at  the  rate  of  2s.  1 1  |d.  per  ton  for  such  of  the  coals  as  were  conveyed  to 
Hereford  in  the  plaintiff's  waggons,  and  3s.  4d.  a  ton  for  such  as  were  conveyed  in  the 
waggons  of  the  defendants.  The  charge  in  fact  included  a  charge  for  the  conveyance 
back  of  the  empty  waggons,  but  this  did  not  appear  upon  the  accounts.  After  October 
they  charged  3s.  6d.  per  ton  for  coals  conveyed  to  Hereford  in  the  plaintiff's  waggons, 
and  3s.  lOd.  per  ton  for  such  as  were  conveyed  in  the  waggons  of  the  defendants,  their 
charges  in  like  manner  including  charges  for  the  empty  waggons.  The  total  amount 
claimed  on  this  account  was  4371.  14s.  Id. 

The  amount  of  the  tonnages  on  goods  conveyed  in  the  plaintiffs  waggons  at  7-8ths 
of  a  Id.  per  mile,  and  on  such  as  were  carried  in  the  defendants'  carriages  at  Id.  per 
mile,  being  the  rates  allowed  by  the  special  Act,  is  3151.  Us.  3d.,  which  being  deducted 
from  the  said  sum  of  4371.  14s.  Id.  leaves  1221.  2s.  lOd.  as  the  amount  charged  for  the 
conveyance  of  the  empty  waggons,  and  this  is  at  the  rate  of  nearly  three  farthings 
per  ton  per  mile  for  the  empty  waggons. 

In  April  1855,  the  plaintiff  applied  for  an  explanation  of  the  charges.  The  defen- 
dants answered  that  the  plaintiff"  well  knew  what  the  charges  were,  and  that  such 
charges  were  made  according  to  their  act  of  parliament.  The  defendants  then  gave 
notice  that  unless  the  charges  were  paid  the  plaintiff's  coals  and  waggons  detained  by 
them  would  be  sold.  The  plaintiff  again  applied  to  the  defendants,  and  requested  to 
know  how  much  was  charged  per  ton  per  mile  for  tolls,  locomotive  power  and  waggons, 
and  in  respect  of  what  other  duty  the  remainder  of  the  charge  was  made  up,  but  the 
defendants  refused  to  enter  into  the  details  of  the  rates  charged. 

On  the  4th  of  May  the  defendants  advertised  the  coal  [413]  and  waggons  for  sale. 
The  plaintiff  then  tendered  3651.  to  the  defendants  as  due  in  respect  of  tolls.  The 
defendants  offered  to  take  this  sum  on  account,  but  the  plaintiff  refused  to  pay  it 
otherwise  than  in  full.  On  the  11th  of  May  the  sale  took  place,  and  the  plaintiff's 
waggons  and  coals  were  sold  and  realized  4481.  6s.,  the  expenses  of  the  sale  being 
41.  12s. 

On  the  21st  of  June  this  action  was  brought.  At  the  trial  the  defendants  claimed 
a  right  to  charge  a  sum,  by  way  of  tonnage,  for  the  conveyance  of  the  plaintiffs  empty 
waggons  from  Hereford  to  the  Pontypool  Junction,  after  the  delivery  of  the  goods 
from  such  waggons  at  Hereford ;  and  if  they  have  such  right  such  sum  being  added 
to  the  3151.  lis.  .3d.  will  give  a  sum  which  exceeds  3651. 

The  questions  for  the  opinion  of  the  Court  are,  whether  under  their  act  of  parlia- 

or  platform  belonging  to  the  Company  an  additional  sum  per  mile  not  exceeding 
twopence." 

By  section  30,  "  The  toll  which  the  Company  may  demand  for  the  use  of  engines 
for  propelling  carriages  on  the  railway,  shall.not  exceed  for  .  .  .  coals,  &c.,  three-eighths 
of  a  penny  per  ton  per  mile,  and  for  other  goods  one  halfpenny  per  ton  per  mile." 

By  section  35,  "The  maximum  rate  of  charge  to  be  made  by  the  Company,  including 
the  charges  for  the  use  of  carriages,  waggons  or  trucks,  and  for  locomotive  power,  and 
all  other  charges  incident  to  such  conveyance  (except  a  reasonable  charge  for  the 
expense  of  loading  and  unloading,  where  such  service  is  performed  by  the  Company), 
shall  not  exceed,  &c.  For  the  matters  mentioned  under  Class  1,  not  exceeding  per 
ton  per  mile  one  penny.  For  the  matters  mentioned  under  Class  4,  not  exceeding 
per  ton  per  mile  three  pence," 

By  section  37,  nothing  therein  is  "to  prevent  the  Company  from  taking  any 
increased  charges,  over  and  above  the  charges  therein  limited,  for  the  conveyance  of 
goods  of  any  description,  by  agreement  with  the  owners  of  or  other  persons  in  charge 
of  such  goods,  either  in  respect  of  the  conveyance  thereof  by  passenger  trains,  or  by 
reason  of  any  other  special  service  performed  by  the  Company  in  relation  thereto." 
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ment  the  defendants  are  entitled  to  make  any  and  what  charge  for  the  conveyance  of 
empty  waggons  1  If  they  are,  whether  it  is  competent  to  them,  in  answer  to  this 
action,  to  claim  to  charge  the  plaintiff  with  any  sum  for  the  carriage  of  the  plaintifi's 
empty  waggons'?  Whether,  if  no  more  than  3651.  was  due,  there  was  a  sufficient 
tender  of  that  amount  to  render  unlawful  the  subsequent  sale  of  the  plaintiff's  waggons 
and  goods  1 

If  the  decision  of  the  Court  should  be  in  favour  of  the  plaintiff,  then  the  amount 
of  damages  is  to  be  settled  by  an  arbitrator,  and  the  verdict  entered  accordingly.  If 
the  Court  should  be  of  a  contrary  opinion,  the  verdict  is  to  be  entered  for  the 
defendants. 

Phipson  (with  whom  was  Scotland)  argued  for  the  plaintiff.  The  8  &  9  Vict. 
c.  20,  s.  97,  enacts  that,  "  If,  on  demand,  any  person  fail  to  pay  the  tolls  due  in  respect 
of  any  carriage  or  goods,  it  shall  be  lawful  for  the  Company  to  detain  and  sell  such 
carriage,  or  all  or  any  part  of  such  [414]  goods,  or,  if  the  same  shall  have  been  removed 
from  the  premises  of  the  Company,  to  detain  and  sell  any  other  carriages  or  goods 
within  such  premises  belonging  to  the  party  liable  to  pay  such  tolls,  and  out  of  the 
monies  arising  from  such  sale  to  retain  the  tolls,"  &c.  The  power  to  detain  and  sell 
the  carriages,  &c.,  to  satisfy  the  tolls,  is  made  conditional  upon  a  demand  of  the  tolls. 
In  the  present  case  there  was  no  demand  of  the  tolls.  The  defendants  never  informed 
the  plaintiff  of  their  intention  to  charge  for  sending  back  his  waggons.  They  cannot 
justify  selling  for  the  amount  of  tolls  due  for  the  carriage  of  coals  and  guano,  because 
they  never  demanded  it.  Assuming  that  the  charge  for  the  return  waggons  may  be 
due  by  special  agreement,  it  is  not  toll.  By  the  8  &  9  Vict.  e.  20,  s.  3,  the  word 
"  toll ''  is  to  "  include  any  rate  or  charge  or  other  payment  payable  under  the  special 
Act,  for  any  passenger,  animal,  carriage,  goods,  merchandize,  articles,  matters,  or 
things  conveyed  on  the  railway."  By  section  93,  a  list  of  all  the  "tolls"  which  shall 
be  exacted  by  the  Company  is  to  be  painted  on  a  toll  board.  Now  the  charge  for 
sending  back  the  empty  waggons  is  not  a  charge  which  the  Company  are  empowered 
to  make  by  the  special  Act,  nor  is  it  published  on  the  board.  In  fact  the  Company  had 
no  right  to  make  such  a  charge.  By  section  92,  "  It  shall  not  be  lawful  for  the 
Company  at  any  time  to  demand  or  take  a  greater  amount  of  toll,  or  make  any  greater 
charge  for  the  carriage  of  passengers  or  goods,  than  they  are  by  this  and  the  special 
Act  authorized  to  demand ;  and  upon  payment  of  the  tolls "  all  persons  "  shall  be 
entitled  to  use  the  railway,  with  engines  and  carriages  properly  constructed." 
[Bramwell,  B.  The  argument  is,  that  the  owner  of  a  carriage  has  a  right  to  use  the 
railway  and  need  only  pay  tolls  for  the  goods  in  it.  Is  it  contended  that  if  he  brings 
back  the  carriage  himself  he  is  liable  for  tolls  ?]  They  also  argued  [415]  that  the 
tender  was  sufficient.  [Pollock,  C.  B.,  referred  to  Sutton  v.  Hawhins  (8  C.  &  P.  259) 
and  Cheminant  v.  Thwnton  (2  C.  &  P.  50).] 

Pigott,  Serjt.  (with  whom  was  Cray),  for  the  defendants.  The  97th  section  of 
the  8  &  9  Vict.  c.  20,  does  not  make  it  necessary  that  a  railway  Company  should 
furnish  a  detailed  account  of  the  tolls  demanded.  They  are  bound  to  make  a  demand 
before  they  distrain,  and  the  defendants  did  so  here.  From  time  to  time  they  sent 
in  accounts  claiming  the  tolls  in  a  form  which  had  not  been  objected  to,  though  the 
amount  claimed  included  a  charge  for  the  conveyance  back  of  the  empty  waggons. 
The  first  question  is,  whether  the  defendants  were  entitled  to  make  any  charge  for 
bringing  back  these  waggons.  [Watson,  B.  Suppose  we  concede  that  the  Company 
are  entitled  to  charge  something,  how  does  it  appear  that  the  sum  so  charged  is  toll "?] 
By  9  &  10  Vict.  c.  ccciii.,  s.  29,  the  Company 'are  empowered  to  charge  "  for  all  goods, 
wares  or  merchandize,  matters  or  things  (for  which  no  other  payment  is  imposed),  per 
ton  per  mile  not  exceeding  two  pence."  [Pollock,  C.  B.  It  is  clear  that  that  section 
applies  only  to  things  that  can  be  carried  in  the  carriages.]  If  the  Company  are 
entitled  to  charge  a  fare  for  carriages  running  on  the  railway,  that  is  "  toll "  in  the 
common  and  popular  acceptation  of  the  term,  and  within  the  terms  of  the  interpreta- 
tion clause,  section  3  of  the  8  &  9  Vict.  c.  20,  which  makes  the  word  "tolls"  include 
"rate,  charge  or  other  payment."  [Bramwell,  B.  May  not  the  expense  of  sending 
back  the  waggons  be  included  in  the  term  "  other  charges  incident  to  such  convey- 
ance," in  the  35th  section  of  9  &  10  Vict.  c.  ccciii.  1  Watson,  B.  Probably  that  does 
not  apply  where  the  Company  do  not  find  the  carriages.] 

[416]  Bramwell,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
The  defendants  professed  to  act  under  the  powers  given  to  them  by  8  &  9  Vict.    c.  20, 
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s.  97.  They  cannot  proceed  under  that  section  except  after  a  demand  of  the  tolls 
due.  Has  there  been  a  demand  of  the  tolls  in  the  present  case  ]  The  demand  here 
was  of  a  sum  made  up  of  the  tolls  and  of  a  charge  for  returning  empty  waggons,  not 
of  two  suras  separately  stated  but  of  a  lump  sum.  Now,  unless  both  the  sums  of 
which  this  amount  was  made  up  consisted  of  tolls,  there  was  no  demand  of  the  tolls 
due,  but  of  a  sum  exceeding  the  tolls.  My  brother  Pigott  first  contended  that  the 
defendants  were  entitled  to  demand  something  for  returning  the  waggons.  I  think 
they  were.  I  do  not  think  that  they  were  bound  to  bring  back  the  plaintiffs  empty 
waggons.  But  assuming  that,  as  the  result  of  an  agreement  between  the  plaintiff  and 
the  defendants,  the  defendants  were  entitled  to  charge  for  doing  so,  either  on  a  quantum 
meruit  or  an  agreed  sum,  that  is  not  "  toll "  within  the  97th  section  of  the  8  &  9  Vict, 
c.  20.  It  is  said  that  the  interpretixtiou  clause  (section  3)  speaks  of  toll  as  including 
"  rate  or  charge  or  payment,"  payable  under  the  special  Act,  for  any  matter  or  thing 
conveyed  on  the  railway.  But  the  charge  for  return  waggons  is  in  no  sense  a  toll. 
My  brother  Pigott  then  contended  that,  if  a  larger  sum  is  demanded,  that  is  a  good 
demand  of  the  sum  actually  due.  But  the  97th  section  makes  a  demand  a  condition 
precedent  to  the  right  to  distrain,  and  no  person  not  complying  with  the  Act  in  that 
respect  can  avail  himself  of  the  power  in  question.  The  defendants  therefore  had  no 
right  to  sell  the  plaintiff's  goods.  If  I  atn  called  upon  to  say  whether  or  not  the 
defendants  were  entitled  to  make  a  charge  for  sending  back  the  waggons,  I  should 
say  that  they  were,  supposing  that  there  was  an  agreement  express  or  implied  to  that 
effect.  But,  as  to  the  second  question,  I  say  that  it  was  not  [417]  competent  to  the 
defendants  to  set  up  the  right  to  such  charge  in  answer  to  this  action,  because  it  is 
not  toll  in  respect  of  which  they  could,  by  making  a  demand,  title  themselves  to 
distrain. 

Watson,  B.  I  am  of  the  same  opinion.  Before  the  Company  can  distrain  they 
must  demand  the  toll  itself,  not  a  larger  sum.  In  this  case  the  reasonableness  or 
propriety  of  the  charge  for  the  return  waggons  is  not  in  question.  If  due  at  all,  it  is 
due  by  agreement  and  not  as  a  toll.  A  larger  sum  than  that  which  was  due  for  tolls 
was  demanded.     The  seizure  and  sale  were  therefore  unlawful. 

Judgment  for  the  plaintiff,  (a) 

Hogg  v.  Ward.  May  26,  1858. — A  constable  is  not  justified  in  arresting  a  supposed 
offender  for  felony,  without  warrant,  at  the  instigation  of  a  third  party,  unless 
there  exists  a  reasonable  charge  and  suspicion. — In  June  1857,  the  cart  of  the 
plaintiff,  who  was  a  butcher,  was  being  driven  by  his  servant,  when  J.,  a  person 
in  the  habit  of  attending  fairs,  stopped  the  cart  and  said  to  the  defendant,  a 
constable,  "  these  are  my  traces  which  were  stolen  at  the  peace  rejoicing  in 
1856."  The  defendant  sent  for  the  plaintiff,  who  immediately  attended,  and 
asked  him  how  he  accounted  for  the  possession  of  the  traces.  The  plaintiff  said 
that  he  had  seen  a  stranger  pick  them  up  in  the  road  and  he  had  bought  them 
of  him  for  a  shilling.  The  defendant  then  took  the  plaintiff  into  custody  and 
brought  him  before  a  magistrate,  by  whom  he  was  discharged.  Held,  that  under 
these  circumstances  there  was  no  reasonable  charge,  and  that  the  defendant  was 
liable  in  an  action  for  arresting  the  plaintiff. — Quaere,  whether  the  question  of 
rciisonable  charge  is  one  for  the  Court  or  the  jury. 

[S.  C.  27  L.  J.  Ex.  443 ;  4  Jur.  (N.  S.)  885 ;  6  W.  K.  595.] 

Trespass  for  false  imprisonment.  Plea :  Not  guilty  (by  statutes  7  Jac.  1,  c.  5, 
s.  1,  21  Jac.  1,  c.  12,  s.  5,  19  &  20  Vict.  c.  69,  s.  1,  2  &  3  Vict.  c.  93,  s.  8,  1  &  2 
Wm.  4,  c.  42,  s.  19). 

At  the  trial  before  Martin,  B.,  at  the  Spring  Assizes  for  the  county  of  York,  it 
appeared  that  on  the  9th  of  June,  1857,  the  plaintiff,  a  butcher  residing  at  South 
Cave,  was  arrested  by  the  defendant,  the  superintendent  of  police  for  the  district,  for 
having  in  his  possession  some  traces  alleged  to  have  been  stolen  from  one  Johnson, 
who  was  a  person  in  [418]  the  habit  of  attending  fairs  as  an  itinerant  showman.  The 
traces  were  on  the  horse  in  the  plaintiff's  cart,  which  was  being  driven  by  his  servant 
at  Cave  fair.     Johnson  stopped  the  cart,  and  said  to  the  defendant  "  these  are  my 

(a)  Pollock,  C.  B.,  had  left  the  Court. 
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traces  which  were  stolen  at  the  peace  rejoicing  in  1856."  The  defendant  sent  for  the 
plaintiff  who  at  once  attended.  The  defendant  asked  the  plaintiff  how  he  accounted 
for  the  possession  of  the  traces.  The  plaintiff  stated  that  he  had  seen  a  stranger  pick 
them  up  in  the  road,  and  that  he  had  bought  them  of  him  for  a  shilling.  The  defen- 
dant then  handcuffed  the  plaintiff  and  detained  him  in  custody  till  the  next  morning, 
when  he  was  taken  before  a  magistrate  who  immediately  discharged  him.  According 
to  the  evidence  of  the  plaintiff  and  another  witness,  Johnson  was  not  present  when  the 
defendant  took  the  plaintiff  into  custody,  but  the  defendant,  who  was  called  as  a 
witness  on  his  own  behalf,  stated  that  Johnson  said  to  him,  when  the  plaintiff  arrived, 
"these  are  my  traces,  and  I  insist  upon  your  taking  him  into  custody."  The  defen- 
dant resided  about  three  miles  from  South  Cave,  and  had  known  the  plaintiff  for 
many  years. 

At  the  conclusion  of  the  evidence  the  counsel  for  the  defendant  submitted  to  the 
learned  Judge  that,  upon  the  facts  admitted  by  the  plaintiff  to  be  true,  the  defendant 
was  entitled  to  have  the  verdict  entered  for  him.  The  learned  Judge  intimated  that 
he  rather  thought  there  was  a  question  for  the  jury ;  and  the  result  was  that  it  was 
agreed  that  the  opinion  of  the  jury  should  be  taken  upon  the  amount  of  damages,  and 
the  question  reserved  for  the  Court  both  upon  the  law  and  the  fact. 

Hugh  Hill,  in  last  Easter  Term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defendant  pursuant  to  the  leave  reserved. 

Temple  and  W.  S.  Cross  now  shewed  cause.  There  was  [419]  no  reasonable 
ground  for  arresting  or  detaining  the  plaintiff.  He  had  not  been  directly  charged 
with  felony  by  Johnson.  A  constable  is  not  justified  in  arresting  a  person  upon  a 
charge  which  is  not  reasonable.  The  instructions  issued  to  police  constables  are,  that 
"  The  constable  must  arrest  any  one  whom  he  sees  in  the  act  of  committing  a  felony, 
or  one  whom  another  positively  charges  with  having  committed  a  felony,  or  whom 
another  suspects  of  having  committed  a  felony,  if  the  suspicion  appear  to  the  constable 
to  be  well  founded,  and  providing  the  person  so  suspecting  go  with  the  constable." 
In  M'Cloughan  v.  Clayton  (Holt,  N.  P.  C.  478),  Bay  ley,  J.,  held  that  the  constable  was 
not  bound  in  all  events  to  take  the  alleged  offender  before  a  magistrate.  He  said  :  "if 
a  felony  be  committed  in  the  presence  of  the  constable,  he  is  bound  to  act ;  so  if  a 
charge  of  felony  be  made  with  reasonable  circumstances,  it  is  his  duty  to  act."  Isaacs 
V.  Brand  (2  Stark.  Rep.  167)  is  a  strong  authority  that  the  charge  must  be  a  reason- 
able one.  In  Samuel  v.  Payne  (1  Doug.  359)  it  was  taken  for  granted  that  the  charge 
was  reasonable.  In  Hedges  v.  Chapman  (2  Bing.  523),  Best,  C.  J.,  did  not  advert  to 
the  reasonableness  of  the  charge,  but  the  mode  in  which  the  question  arose  rendered 
it  unnecessary  for  him  to  do  so.  When  an  innocent  person  has  been  arrested  by 
a  constable,  the  question  is  whether  the  circumstances  made  it  reasonable  that  the 
constable  should  arrest  him  at  the  time  when  the  arrest  was  made.  In  the  present 
case,  the  facts  that  the  plaintiff  was  a  householder,  and  that  his  residence  was  known 
to  the  constable,  afford  strong  evidence  that  the  arrest  was  not  reasonable. 

Hugh  Hill  and  Penonet  Thompson,  in  support  of  the  rule.  A  constable  is 
justified  in  arresting  if  a  charge  be  made  Ijona  fide  and  not  collusively,  that  is,  if  the 
constable  does  not  make  himself  a  party  to  the  wrong.  The  charge  must  [420]  be 
taken  to  be  reasonable  if  the  constable  had  no  means  of  knowing  that  it  was  not  true. 
In  Samuel  v.  Payne  (1  Doug.  359),  Lord  Mansfield  said :  "  If  a  man  charges  another 
with  felony,  it  would  be  most  mischievous  that  the  officer  should  be  bound  first  to 
try,  and  at  his  peril  exercise  his  judgment  on  the  truth  of  the  charge."  [Pollock,  C.  B. 
In  a  note  by  Mr.  Chitty,  in  Blackstone's  Commentaries,  vol.  1,  p.  292,  it  is  said,  "a 
constable  may  justify  an  imprisonment  without  warrant  on  a  reasonable  charge  of 
felony  made  to  him,  though  he  afterwards  discharge  the  prisoner  without  taking  him 
before  a  magistrate."]  In  IFhite  v.  Taylw  (4  Esp.  80),  Le  Blanc,  J.,  held  that  the 
constable  may,  "if  he  please,  exercise  his  own  judgment  on  a  charge  made  before  him ; 
but  if  the  plaintiff  cannot  make  out  such  a  case  as  amounts  to  collusion,  or  that  makes 
the  constable  a  party  to  the  wrong,  if  a  regular  charge  be  made  before  him  he  is 
warranted  in  committing  the  party  charged."  In  Hohhs  v.  Branscombe  (3  Camp.  420) 
the  fact  of  a  charge  having  been  made  was  held  a  sufficient  justification  to  the 
constable.  The  charge  in  the  present  case  was  made  under  circumstances  not  incon- 
sistent with  its  truth.  [Bramwell,  B.,  referred  to  Hale's  Pleas  of  the  Crown,  p.  93.] 
In  the  case  of  a  constable,  the  charge  constitutes  reasonable  and  probable  cause ;  and 
moreover  in  this  case  there  was  evidence  of  reasonable  and  probable  cause.     The  fact 
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of  non-recent  possession  is  no  ground  of  discharge.  A  constable  may  act  on  a  reason- 
able charge ;  or  he  may  act  on  circumstances  within  his  own  knowledge,  or  on  the 
information  of  others,  but  in  the  two  latter  cases  there  must  be  reasonable  and 
probable  cause.  When  a  charge  is  made  the  constable  acts  ministerially,  and  it  is  no 
part  of  his  duty  to  inquire  into  the  merits  of  the  case.  [Pollock,  C.  B.  If  upon  a 
reasonable  charge  of  felony,  or  other  crime  for  which  a  constable  may  arrest  without 
warrant,  the  constable  [421]  refuse  to  arrest  or  make  hue  and  cry,  he  may  be  indicted 
and  fined  :  Burn's  Justice,  vol.  1,  p.  275,  29th  ed.]  If  the  circumstances  afford  reason- 
able ground  of  suspicion  that  the  party  charged  has  committed  a  felony,  the  constable 
is  justified  in  arresting  him :  Davis  v.  Russell  (5  Bing.  354) ;  and  if  in  resisting  the 
constable  is  killed,  he  would  be  guilty  of  murder :  Kex  v.  Fwd  (Russ.  &  Ry.  329),  R&c 
V.  Woolmar  (Moo.  C.  C.  334). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  I  abstain 
from  expressing  any  opinion,  except  what  is  necessary  for  disposing  of  this  particular 
case.  The  general  law  and  authorities  have  established  that,  in  order  to  justify  an 
arrest,  there  must  be  a  reasonable  charge.  Whether  that  is  to  be  decided  by  the  Judge 
as  a  matter  of  law,  or  by  the  jury  as  a  matter  of  fact,  is  not  important  on  the  present 
occasion,  because  it  was  expressly  reserved  for  the  Court  to  decide.  It  appears  to  me 
that  in  this  case  there  was  not  a  reasonable  charge,  and  that  the  verdict  for  the  plaintiff 
ought  to  stand. 

Martin,  B.  I  am  of  the  same  opinion.  The  law  is  correctly  laid  down  in  Burn's 
Justice,  vol.  1,  p.  273,  29th  ed.,  where  it  is  said  that  a  constable  may  "apprehend  a 
supposed  offender  for  a  felony  without  warrant  upon  a  reasonable  charge  made  by 
a  third  party,  and  this  although  upon  investigating  the  charge  it  turn  out  that  no 
felony  has  been  committed.  But  there  must  in  all  cases  exist  a  reasonable  charge  and 
suspicion."  Therefore  the  constable  is  bound  to  ascertain  whether  the  charge  is 
reasonable.  I  am  of  opinion  that  the  charge  in  this  case  was  not  reasonable.  The 
traces,  which  were  on  the  plaintiff's  horse,  were  alleged  to  have  been  stolen.  The 
plaintiff  was  not  present  at  the  [422]  time  the  charge  was  first  made,  but  on  being 
sent  for  he  came  and  gave  an  account  of  how  he  came  possessed  of  the  traces ;  but  in 
defiance  of  that  the  defendant  arrested  and  imprisoned  him.  Looking  at  all  the 
circumstances,  I  cannot  think  that  the  charge  was  reasonable,  or  that  there  was  any 
real  suspicion  that  the  plaintiff  had  stolen  the  traces. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  law  is  correctly  laid  down  in 
Burn's  Justice.  It  is  not  a  very  idle  and  unreasonable  charge  which  will  justify  an 
arrest,  but  there  must  be  a  charge  not  unreasonable.  The  Metropolitan  Police  Act, 
2  &  3  Vict.  c.  47,  s.  64,  authorizes  "  any  constable  belonging  to  the  metropolitan  police 
to  take  into  custody  without  a  warrant  all  persons  whom  he  shall  have  good  cause  to 
suspect  of  having  committed  or  being  about  to  commit  any  felony,  misdemeanor,  or 
breach  of  the  peace."  This  does  not  say  that  any  charge  is  enough,  but  by  implication 
says  only  such  a  charge  as  gives  the  constable  good  cause  to  suspect  the  person  charged. 
If  a  person  comes  to  a  constable  and  says  of  another  simpliciter  "  I  charge  this  man 
with  felony,"  that  is  a  reasonable  ground,  and  the  constable  ought  to  take  the  person 
charged  into  custody.  But  if  from  the  circumstances  it  appears  to  be  an  unfounded 
charge,  the  constable  is  not  only  not  bound  to  act  upon  it,  but  he  is  responsible  for  so 
doing.  Here  the  question  is  whether  the  charge  was  not  unreasonable.  In  my 
opinion  it  was  a  charge  most  unreasonable.  I  agree  with  Mr.  Thompson  that  the  case 
must  be  treated  as  if  it.  were  a  case  of  recent  possession,  but  then  the  other  circum- 
stances must  be  looked  at.  The  plaintiff  used  the  traces  in  the  most  open  manner; 
and,  when  asked,  he  told  how  he  got  possession  of  them,  and  moreover  the  person 
who  claimed  them  was  a  person  not  unlikely  to  have  lost  them. 

[423]  Watson,  B.  I  am  of  the  same  opinion.  There  is  no  doubt  about  the  law 
on  the  subject.  So  far  as  my  experience  goes,  it  has  always  been  laid  down  by  the 
Judges  and  in  the  text  books,  that  a  constable  may  arrest  without  warrant  where 
there  is  a  reasonable  charge  of  felony.  The  question  here  is  whether  there  was  a 
reasonable  charge.  I  think  there  was  not.  The  argument  as  to  reasonable  and 
probable  cause  has  no  application  :  the  question  is  whether  a  reasonable  charge  was 
made.  Now,  every  case  must  be  governed  by  its  own  circumstances,  and  the  charge 
must  be  reasonable  as  regards  the  subject-matter  and  the  person  making  it.  If  an 
idiot  made  a  charge  the  constable  ought  not  to  take  the  person  so  charged  into  custody. 
In  Isaacs  v.  Brand  (2  Stark.  N.  P.  167)  Lord  Ellenborough  said  that  the  declaration 
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of  the  thief  did  not  justifj'  a  constable  in  taking  a  person  into  custody  upon  a  charge 
of  receiving  the  stolen  goods.  I  have  attentively  considered  whether  the  charge  in 
this  case  was  reasonable,  because  it  is  of  the  utmost  importance  that  the  police 
throughout  the  country  should  be  supported  in  the  execution  of  their  duty, — indeed 
it  is  absolutely  essential  for  the  prevention  of  crime ;  on  the  other  hand,  it  is  equally 
important  that  persons  should  not  be  arrested  and  brought  before  magistrates  upon 
frivolous  or  untenable  charges.  Whether  the  question  of  reasonable  charge  is  matter 
of  law  for  the  Judge,  or  matter  of  fact  for  the  jury,  I  do  not  express  an  opinion,  as 
that  was  left  to  us  and  I  come  to  the  conclusion  that  this  was  not  a  reasonable  charge. 
It  is  not  necessary  to  repeat  the  facts,  but  taking  them  strongly  in  the  defendant's 
favour,  I  think  that  this  was  not  a  reasonable  charge,  and  that  the  defendant  acted 
contrary  to  his  duty  and  contrary  to  law  in  arresting  the  plaintiff. 
Rule  discharged, 

[424]  The  Attorney  General  v.  Major  Sibthorp.  June  9,  1858.— A  testator 
devised  his  estates  in  L.  to  his  brother  C.  for  life,  with  remainder  in  tail  to  his 
first  and  other  sons.  On  the  22nd  March,  1848,  C.  and  the  defendant,  his  eldest 
son,  executed  a  disentailing  deed  whereby  they  limited  the  estate  to  such  uses  as 
they  should  jointly  appoint,  and  in  default  of  such  appointment  to  the  uses 
declared  by  the  will  of  the  testator.  On  the  same  day  C.  and  the  defendant 
executed  another  disentailing  deed  of  estates  devised  to  them  by  another  testator 
and  also  limited  them  to  such  uses  as  they  should  jointly  appoint.  On  the  23rd 
March,  1848,  C.  and  the  defendant  executed  a  joint  appointment,  whereby,  after 
reciting  the  two  disentailing  deeds,  and  certain  arrangements  made  in  respect  of 
incumbrances  with  other  stipulations,  they  appointed  the  estates  in  L.  to  the  use 
that  the  defendant  might  receive  thereout  the  yearly  sum  of  10001.  during  the 
joint  lives  of  himself  and  C,  and  subject  thereto  to  the  use  of  C.  for  life  in 
restoration,  corroboration,  and  confirmation  of  his  previous  life  estate,  and  after 
his  decease  to  the  use  of  the  defendant  for  life,  and  after  his  decease  to  the  use 
of  his  eldest  son  for  life,  with  remainder  in  tail  male.  In  the  year  1855  C.  died. 
— Held  :  First,  that  the  defendant  took  a  succession  under  a  disposition  made  by 
himself,  within  the  meaning  of  the  12th  section  of  "  The  Succession  Duty  Act,  1853," 
and  was  therefore  chargeable  with  duty  at  the  rate  of  3  per  cent. — Secondly,  that 
the  defendant  was  not  entitled  under  the  38th  section  to  any  allowance  in  respect 
of  the  10001.  a  year,  which  ceased  on  the  death  of  C. 

[S.  C.  28  L.  J.  Ex.  9 ;  6  W.  R.  774.     Overruled,  Lord  Braybrooke  v.  Attorney-General, 
1861,  9  H.  L.  Gas.  150;  Charlton  v.  Attorney-General,  1879,  4  A.  G.  447.] 

Information  by  the  Attorney  General  as  follows  : — 

1.  The  object  of  this  information  is  to  obtain  payment  of  the  duty  which  has 
become  payable  to  her  Majesty  in  respect  of  the  succession  of  the  above  named  defen- 
dant. Major  Sibthorp,  to  certain  real  property  formerly  belonging  to  his  uncle, 
Coningsby  Waldo  Sibthorp,  Esquire,  deceased  (hereinafter  referred  to  as  "the 
testator  "). 

2.  The  testator  was  at  the  time  of  making  his  will  and  of  his  death  hereinafter 
respectively  mentioned,  absolutely  beneficially  seized  and  entitled  for  an  estate  of 
inheritance  in  fee  simple  of  and  to  certain  real  property  such  as  in  the  Succession  Duty 
Act,  1853,  is  mentioned,  that  is  to  say,  certain  manors,  messuages,  lands,  and  heredita- 
ments in  the  counties  of  Lincoln  and  Oxford,  and  the  city  of  Lincoln,  or  otherwise 
had  full  power  and  authority  to  appoint  and  dispose  of  the  same  by  will,  and  on  the 
6th  day  of  November,  1821,  he  made  his  last  will  and  testament  in  writing  of  that 
date,  which  was  duly  executed  and  attested  as  was  then  by  law  required  for  the  devise 
of  freehold  estates ;  and  he  hereby  gave  and  devised  the  said  real  property  to  the  use 
of  his  brother  Gharles  De  Laet  Waldo  Sibthorp  (herein  [425]  after  referred  to  as 
"  Golonel  Sibthorp "),  and  his  assigns  for  his  natural  life,  and  after  his  death  to  the 
use  of  the  first  son  of  the  body  of  his  said  brother  Golonel  Sibthorp  lawfully  begotten, 
and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing,  with  divers 
remainders  over. 

3.  The  testator  afterwards  died  without  having  revoked  or  altered  the  disposition 
of  his  real  property  made  by  his  will,  and  he  left  his  brother  Golonel  Sibthorp  him 
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surviving,  who  thereupon  became  tenant  for  life  in  possession  of  the  said  real  property, 
and  as  such  was  at  the  time  of  the  date  and  execution  of  the  disentailing  deed  herein- 
after stated  protector  of  the  settlement  made  by  the  said  will,  and  the  above  named 
defendant  Major  Sibthorp  was  at  the  time  of  the  date  and  execution  of  the  said 
disentailing  deed  the  eldest  son  of  the  body  of  the  said  Colonel  Sibthorp,  and  as  such 
was  entitled  to  the  real  property  devised  by  the  said  will  as  before  stated  as  tenant 
in  tail  male  in  remainder  expectantly  on  the  death  of  his  said  father  the  tenant  for  life. 

4.  On  the  22nd  day  of  March,  1848,  Colonel  Sibthorp  and  Major  Sibthorp  together 
made  and  duly  executed  a  certain  disentailing  deed  of  that  date,  which  was  expressed 
to  be  between  Colonel  Sibthorp  of  the  first  part,  Major  Sibthorp  of  the  second  part, 
and  Joseph  Tatham,  therein  described,  of  the  third  part ;  and  thereby  after  reciting 
the  devise  made  by  the  said  will  as  before  stated,  and  also  reciting,  as  the  fact  is,  that 
Major  Sibthorp  had  then  attained  the  age  of  twenty-one  years  and  that  Colonel 
Sibthorp  and  Major  Sibthorp  were  desirous  of  barring  and  defeating  the  in  estate  tail 
male  and  all  other  estates  tail  of  Major  Sibthorp  in  the  real  property  in  the  said  will 
mentioned,  and  all  estates  to  take  effect  after  the  determination  thereof,  but  without 
disturbing  the  uses  or  estates  limited  by  the  said  will,  which  were  piior  to  the  use  or 
estate  thereby  [426]  limited  to  the  first  son  of  the  body  of  Colonel  Sibthorp  to  be 
begotten  in  tail  male,  and  also  of  conveying  and  limiting  the  same  respectively  to  the 
uses  and  in  manner  thereinafter  mentioned  :  it  is  witnessed,  that  Colonel  Sibthorp,  so 
far  as  related  to  the  use  or  estate  for  his  own  life  of  or  to  which  he  was  seized  or  entitled 
in  the  said  real  property,  did  grant,  alien  and  convey ;  and  Major  Sibthorp,  with  the 
consent  of  Colonel  Sibthorp  as  the  protector  of  the  existing  settlement  of  the  said  real 
property  in  the  said  will  mentioned,  by  virtue  of  the  statute  in  that  case  made  and 
provided,  did  grant,  dispose  of  and  confirm  unto  the  said  Joseph  Tatham,  his  heirs 
and  assigns,  all  the  said  real  property  devised  by  the  will  of  the  said  testator,  to  have 
and  to  hold  the  same  unto  the  said  Joseph  Tatham  and  his  heirs,  freed  and  discharged 
from  the  said  estate  in  tail  male  and  all  other  estates  tail  of  Major  Sibthorp  in  such 
real  property,  and  all  remainders,  reversions,  estates,  rights,  titles,  interests,  and 
powers,  to  take  effect  after  the  determination  ;  or  in  defeazance  of  such  estate  in  tail 
male  or  estates  in  tail,  to  such  uses  upon  and  for  such  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  such  powers,  provisoes,  agreements,  and  declarations 
as  Colonel  Sibthorp  and  Major  Sibthorp  should  at  any  time  or  times,  by  any  deed 
or  deeds  with  or  without  power  of  revocation  and  new  appointment,  to  be  by  them 
sealed  and  delivered  in  the  presence  of,  and  attested  by  two  or  more  credible  witnesses, 
from  time  to  time  jointly  direct,  limit  or  appoint ;  and  for  default  of  and  until  such 
joint  direction,  limitation  or  appointment,  and  so  far  as  no  such  joint  direction,  limita- 
tion or  appointment  should  extend,  to  the  uses  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisoes,  agreements,  and 
declarations  which,  under  and  by  virtue  of  the  said  will  of  the  said  testator  and  any 
assurance  or  assurances,  if  any,  referring  [427]  thereto,  were  subsisting  and  capable  of 
taking  effect  immediately  before  the  sealing  and  delivery  of  the  said  disentailing  deed. 

5.  The  said  disentailing  deed  was  afterwards  within  six  months  after  the  execution 
thereof  duly  inrolled  in  the  Court  of  Chancery  in  pursuance  of  the  provisions  of  the 
said  statute  in  that  behalf. 

6.  Afterwards  on  the  23rd  day  of  March,  1848,  Colonel  Sibthorp  and  Major 
Sibthorp  together  made  and  duly  sealed  and  delivered  in  the  presence  of  two  credible 
witnesses,  who  duly  attested  the  same,  a  certain  indenture  or  deed  of  appointment 
of  that  date,  which  was  expressed  to  be  between  Colonel  Sibthorp  of  the  first  part, 
Major  Sibthorp  of  the  second  part,  and  the  Reverend  Humphrey  Waldo  Sibthorp,  clerk, 
and  Richard  Ellison,  Esquire,  of  the  third  part ;  and  thereby  after  reciting  amongst 
other  things  the  said  before  stated  disentailing  deed  of  the  22nd  day  of  March,  1848, 
and  a  certain  other  disentailing  deed  or  indenture  of  the  same  date  similar  thereto, 
whereby  certain  other  real  property  was  settled  and  conveyed  to  the  same  uses ;  and 
that  an  arrangement  had  been  entered  into  between  Colonel  Sibthorp  and  Major 
Sibthorp  for  making  a  provision  for  Major  Sibthorp  during  the  Colonel's  lifetime  out 
of  all  the  real  property  mentioned  in  both  the  said  disentailing  deeds  or  indentures 
respectively  :  it  is  witnessed  that  Colonel  Sibthorp  and  Major  Sibthorp  did  thereby 
for  the  considerations  therein  mentioned,  and  in  exercise  and  execution  of  the  several 
powers  or  authorities  in  or  by  the  said  two  several  disentailing  deeds  or  indentures 
respectively  reserved  or  limited  to  them  for  that  purpose,  and  of  every  other  power 
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or  authority  enabling  them  in  that  behalf,  jointly  direct,  limit  and  appoint  that  all  the 
said  real  property  should  thenceforth  remain  and  be,  and  that  the  said  two  several 
disentailing  deeds  or  indentures  of  the  22nd  [428]  day  of  March,  1848,  should  at  all 
times  thereafter  operate  and  enure  to  the  uses  upon  the  trusts,  and  with,  under  and 
subject  to  the  powers,  provisoes,  agreements,  and  declarations  thereinafter  expressed 
and  contained  concerning  the  same ;  and  Colonel  Sibthorp  and  Major  Sibthorp  did 
also,  by  the  now  stated  indenture  or  deed  of  appointment,  in  further  pursuance  of  the 
said  arrangement  and  agreement,  and  for  the  nominal  consideration  therein  mentioned, 
grant,  alien  and  confirm  unto  the  said  Humphrey  Waldo  Sibthorp  and  Richard  Ellison, 
and  their  heirs,  all  the  said  real  property,  to  have  and  to  hold  the  same  unto  the  said 
Humphrey  Waldo  Sibthorp  and  Richard  Ellison,  their  heirs  and  assigns,  to  the  uses, 
intents  and  purposes  therein  declared  concerning  the  same,  that  is  to  say,  to  the  use, 
intent  and  purpose  that  Major  Sibthorp  and  his  assigns  should,  during  the  joint  lives 
of  himself  and  Colonel  Sibthorp,  out  of  the  said  real  property  have,  receive  and  take 
one  clear  yearly  rent  or  annual  sum  of  10001.  of  lawful  money  of  Great  Britain,  free 
from  taxes  except  income  tax,  and  without  any  other  deduction  whatsoever,  to  be  paid 
and  payable  to  Major  Sibthorp  and  his  assigns,  during  the  joint  lives  of  himself  and 
Colonel  Sibthorp,  by  quarterly  payments  on  the  days  therein  after  mentioned,  that 
is  to  say,  the  1st  day  of  April,  the  1st  day  of  July,  the  1st  day  of  October,  and  the 
1st  day  of  January,  in  equal  portions,  and  subject  to  and  chargeable  with  the  said 
annuity  to  the  use  of  Colonel  Sibthorp  and  his  assigns  for  his  natural  life  without 
impeachment  of  waste ;  and  after  his  decease  to  the  use  of  Major  Sibthorp  and  his 
assigns  for  his  natural  life  without  impeachment  of  waste  ;  and  after  the  decease  of 
Major  Sibthorp  to  the  use  of  Coningsby  Charles  Waldo  Sibthorp,  the  first  son  of  the 
body  of  Major  Sibthorp,  and  his  assigns,  for  his  natural  life  without  impeachment 
of  waste ;  and  after  his  death  to  the  use  of  the  first,  second,  third,  fourth,  and  all  and 
every  other  [429]  son  and  sons  of  the  body  of  the  said  Coningsby  Charles  Waldo 
Sibthorp  lawfully  begotten,  successively  and  in  remainder  one  after  another  as  they 
should  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  sons  and  son  lawfully  issuing 
with  divers  remainders  over,  and  with  an  ultimate  remainder  to  the  use  of  Major 
Sibthorp,  his  heirs  and  assigns  for  ever,  as  by  the  said  indenture  or  deed  of  appoint- 
ment now  in  the  defendant's  possession  or  a  copy  thereof  when  produced  will  appear, 

7.  Afterwards  and  during  the  continuance  of  the  disposition  made  of  the  said  real 
property  as  before  stated,  and  during  the  lifetime  of  the  above  named  defendant  Major 
Sibthorp,  and  after  the"  19th  day  of  May,  1853,  being  the  time  appointed  for  the 
commencement  of  the  Succession  Duty  Act,  1853,  that  is  to  say  on  the  14th  day  of 
December,  1 855,  Colonel  Sibthorp  died,  and  thereupon  Major  Sibthorp  succeeded  to 
the  said  real  property  as  tenant  for  life  thereof  under  the  before  stated  disposition 
thereof,  and  became  entitled  to  the  beneficial  enjoyment  thereof  and  entered  into 
possession  of  the  same  accordingly. 

8.  Under  and  by  virtue  of  the  Succession  Duty  Act,  1853,  there  was  and  is  payable 
to  her  Majesty  in  respect  of  the  succession  of  the  above  named  defendant.  Major 
Sibthorp,  to  the  real  property  devised  hy  the  will  of  the  said  testator  as  before  stated, 
under  the  before  stated  disposition  thereof,  according  to  the  value  thereof,  to  be  ascer- 
tained in  the  manner  directed  by  the  said  Act,  a  duty  at  the  rate  of  31.  per  cent,  upon 
such  value,  payable  by  eight  equal  half-yearly  instalments,  the  first  whereof  ought  to 
have  been  paid  at  the  expiration  of  twelve  months  next  after  the  said  defendant 
became  entitled  to  the  enjoyment  of  the  said  real  property. 

9.  Application  has  been  made  to  the  defendant  Major  [430]  Sibthorp  to  pay  the 
said  duty,  but  he  declines  so  to  do ;  and  sometimes  he  says  that  he  is  not  liable  to  pay 
any  duty  whatever  in  respect  of  his  said  succession,  inasmuch  as  he  takes  the  whole 
thereof  under  a  disposition  made  by  himself;  and  at  other  times  he  says  that  at  all 
events  he  takes  one  moiety  of  his  said  succession  under  a  disposition  made  by  himself 
and  is  not  liable  to  pay  any  duty  thereon,  and  as  to  the  other  moiety  he  takes  the 
same  under  a  disposition  made  by  his  father  the  said  Colonel  Sibthorp,  and  any  duty 
which  he  may  be  liable  to  pay  thereon  must  be  calculated  at  no  higher  rate  than  11. 
per  cent. ;  and  in  any  case  he  claims  in  computing  the  assessable  value  of  his  said 
succession  to  have  an  allowance  made  to  him  in  respect  "of  his  annuity  of  10001.,  which 
he  says  he  has  relinquished  or  been  deprived  of,  upon  taking  his  said  succession,  within 
the  meaning  of  the  38th  section  of  the  Succession  Duty  Act,  1853. 
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Prayer.  That  it  may  be  declared  that  the  defendant  Major  Sibthorp  is  chargeable 
with  duty  at  the  rate  of  31.  per  cent.,  or  at  some  other  rate,  in  respect  of  his  succession 
to  the  real  property  devised  by  the  will  of  the  said  testator  as  hereinbefore  stated ; 
and  that  the  particulars  of  such  succession,  and  the  amount  of  duty  payable  by  him 
in  respect  thereof,  may  be  ascertained  (if  necessary)  under  the  direction  of  the  Court, 
and  that  the  defendant  may  be  decreed  to  pay  such  duty  to  the  Receiver  General  of 
Inland  Revenue  on  behalf  of  her  Majesty,  and  that  for  the  purposes  aforesaid  all 
proper  accounts  and  inquiries  may  be  taken  and  made. 

The  defendant  filed  an  answer  to  the  information,  the  following  paragraphs  of 
which  were  referred  to  by  his  counsel  in  the  course  of  the  argument : — 

4.  Colonel  Sibthorp  and  the  defendant  did  make  and  execute  a  disentailing  deed 
of  the  date,  and  between  the  parties  in  the  fourth  [431]  paragraph  of  the  said  informa- 
tion mentioned,  and  which  is  hereinafter  referred  to  as  the  first  disentailing  deed  ;  and 
thereby,  after  reciting  the  said  will  of  the  said  Coningsby  Waldo  Sibthorp  and  other- 
wise to  the  effect  in  the  said  information  mentioned,  and  after  also  reciting  (as  the 
fact  was)  that  the  personal  estate  of  the  said  testator  by  his  said  will  not  specifically 
bequeathed,  thereby  directed  to  be  applied  in  or  towards  payment  of  his  debts,  was 
in  part  applied  for  that  purpose,  and  that  other  part  was  received  by  the  said  Colonel 
Sibthorp  and  applied  for  his  own  purposes,  but  that  no  account  of  such  personal  estate 
and  of  the  application  thereof  had  ever  been  rendered  or  made  out.  And  after  also 
reciting  that  the  devised  estates  were  by  virtue  of  the  mortgages  referred  to  in  the 
said  will  and  of  the  said  will,  and  of  a  charge  by  the  said  Colonel  Sibthorp  in  part 
exercise  of  the  said  power  in  the  said  will  contained  for  charging  the  said  estates  with 
the  sum  of  10,0001.,  then  liable  to  divers  mortgages,  charges  or  incumbrances,  and 
that  the  said  defendant  notwithstanding  the  direction  in  the  said  will  contained  for 
applying  the  personal  estate  not  specifically  bequeathed  in  or  towards  the  payment  of 
the  debts  or  charges  therein  mentioned,  and  the  non-application  of  any  part  or  parts 
of  the  said  personal  estate  according  to  the  said  direction,  was"  willing  that  the  said 
devised  estates  should,  as  between  him  and  the  said  Colonel  Sibthorp,  and  also  as 
between  the  person  or  persons  for  the  time  being  entitled  to  the  said  estates,  and  the 
personal  representatives  of  the  said  Coningsby  W.  Sibthorp,  after  such  representatives 
should  have  been  released  or  exonerated  by  the  said  Colonel  Sibthorp  and  the  said 
defendant,  thereupon  be  considered  as  charged  with  and  liable  to  the  mortgages, 
charges  and  incumbrances  then  existing  and  thereafter  to  be  created  thereon,  free 
from  any  claim  or  demand  of  or  by  the  said  defendant  on  account  of  any  misapplica- 
tion of  the  personal  estate  or  the  non-applicabion  thereof  or  of  any  part  thereof  for 
the  purpose  aforesaid,  the  said  defendant  having  consented  to  forego  all  claims  and 
demands  under  or  in  respect  of  the  direction  aforesaid,  and  every  such  misapplication 
or  non-application  as  last  aforesaid.  It  was  witnessed  that  the  said  Colonel  Sibthorp, 
so  far  as  related  to  the  uses  or  estate  for  his  own  life,  or  of  or  to  which  he  was  seised 
or  entitled  in  the  said  real  property,  did  grant,  alien  and  convey,  and  the  said  defen- 
dant, with  the  consent  of  the  said  Colonel  Sibthorp  as  such  protector,  did  grant,  dispose 
of,  and  confirm  unto  the  said  Joseph  Tatham  and  his  heirs,  all  the  said  real  estates 
devised  by  the  said  will.  To  hold  the  same  unto  the  said  Joseph  Tatham  and  his 
heirs,  subject  to  such  charges  and  incumbrances  as  were  subsisting  on  the  said 
premises,  or  any  of  them,  before  and  at  the  time  of  [432]  the  death  of  the  said 
C.  W.  Sibthorp  and  were  then  still  continuing,  and  also  subject  to  all  charges  and 
incumbrances  which  were  made  or  executed  upon  the  said  premises  or  any  of  them 
by  the  said  will  and  which  were  then  subsisting  as  aforesaid,  and  to  all  charges  and 
incumbrances  which  had  been  made  or  executed  by  virtue  of  any  power  by  the  said 
will  limited  to  the  said  Colonel  Sibthorp  and  were  then  continuing.  But  as  to  all  the 
said  premises  freed  and  discharged  from  the  said  estate  in  tail  male,  &c. 

5.  The  said  Colonel  Sibthorp  and  the  defendant  also  duly  made  and  executed 
another  disentailing  deed  of  the  same  date  and  between  the  same  parties  as  the  last 
hereinbefore  stated  indenture,  but  which  related  to  other  real  estates  situate  in  the 
counties  of  Hertford  and  Middlesex,  and  is  hereinafter  referred  to  as  the  second 
disentailing  deed.  By  such  deed,  after  reciting  the  will  of  Charles  De  Laet,  under 
which,  upon  the  failure  of  certain  preceding  limitations,  certain  real  estates  situate  in 
the  counties  of  Hertford  and  Middlesex  and  elsewhere  were  devised  to  Colonel  Sibthorp 
and  his  assigns  for  his  life,  with  remainder  to  the  first  son  of  the  body  of  the  said 
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Colonel  Sibthorp  lawfully  begotten  and  the  heirs  male  of  the  body  of  such  first  son, 
and  after  also  reciting  a  decree  of  the  High  Court  of  Chancery,  made  in  a  suit  instituted 
for  the  administration  of  the  estate  of  the  said  Charles  de  Laet,  which  decree  was  dated 
the  14th  day  of  March,  1794,  and  by  which  it  was  directed  (amongst  other  things) 
that  the  clear  residue  of  the  personal  estate  of  the  said  Charles  de  Laet  should  be  laid 
out  in  the  purchase  of  lands,  and  that  such  lands,  when  purchased,  should  be  settled 
to  the  same  uses  as  the  said  real  estates  in  Hertford  and  Middlesex  by  the  said  will  of 
the  said  Charles  de  Laet  stood  limited.  And  that  in  the  meantime  the  said  residue 
should  be  paid  into  the  bank  to  the  credit  of  the  said  cause  and  invested ;  and  after 
divers  recitals,  whereby  it  appeared  (as  the  fact  was)  that  certain  sums  of  stock  and 
other  moneys  then  standing  to  the  credit  of  the  said  cause  formed  part  of  the  residue 
of  the  said  personal  estate,  and  after  reciting  that  the  said  Colonel  Sibthorp  and  the 
defendants  were  desirous  of  barring  and  defeating  the  estate  in  tail  male  and  all  other 
estates  tail  of  the  said  defendant  in  the  said  estates  and  premises  in  Hertfordshire  and 
Middlesex,  and  also  in  the  real  estates,  in  the  purchase  of  which  the  said  several  sums 
of  stock  and  monies  directed  to  be  laid  out,  and  of  conveying  and  limiting  the  said 
real  estates  discharged  from  the  said  estates  in  tail  male  and  other  estates  tail,  and 
the  remainders,  reversions,  estates,  rights,  titles,  interest  and  powers,  to  take  effect 
after  the  determination  of  the  same  estate  in  tail  male  and  other  estates  tail ;  to  the 
uses  and  in  [433]  manner  thereinafter  mentioned,  and  of  discharging  the  several  sums 
of  stock,  and  all  other  monies  then  liable  to  the  same  trusts  or  any  of  them,  from  the 
trusts  or  liability  to  which  the  same  several  sums  respectively  were  liable,  to  be  laid 
out  in  the  purchase  of  lands  or  hereditaments  to  be  settled ;  but  subject  to  the  payment 
of  the  costs,  charges  and  expences  thereinafter  mentioned,  in  the  proportions  and  manner 
thereinafter  expressed.  It  is  witnessed  that  the  said  Colonel  Sibthorp,  so  far  as  relates 
to  the  use  or  estate  to  which  he  was  entitled  for  his  life  in  the  said  freehold  premises, 
did  grant  and  conve}',  and  the  said  defendant,  with  the  consent  of  the  said  Colonel 
Sibthorp  as  the  protector  of  the  settlement,  did  grant,  dispose  of,  and  confirm  unto 
the  said  Joseph  Tatham  and  his  heirs,  all  the  said  freehold  premises  in  the  said  counties 
of  Herts  and  Middlesex,  devised  by  the  said  will  of  the  said  Charles  De  Laet,  and  by 
arjy  assurance  or  assurances  limited,  or  by  any  other  means  then  subject  to  the  aforesaid 
uses  of  the  same  will ;  to  hold  the  same  unto  the  said  Joseph  Tatham  and  his  heirs  freed 
and  discharged  from  the  said  estate  in  tail  male  and  all  other  estates  tail  of  the  said 
defendant,  and  all  remainders,  reversions,  estates,  rights,  titles,  interests  and  powers  to 
take  effect  after  the  determination  or  in  defeazance  of  such  estate  in  tail  male  and 
estates  in  tail,  to  such  uses,  upon  and  for  such  trusts,  intents  and  purposes,  and  with, 
under  and  subject  to  such  powers,  provisoes,  agreements  and  declarations,  as  the  said 
Colonel  Sibthorp  and  the  defendant  should  at  any  time  or  times,  by  any  deed  or  deeds 
as  therein  mentioned,  jointly  direct,  limit  or  appoint,  and  for  default  of,  and  until  and 
subject  to  such  joint  direction,  limitation  or  appointment,  to  the  use  of  the  said  Colonel 
Sibthorp  and  his  assigns  for  his  life,  and  after  his  death  to  the  use  of  the  said  defendant 
his  heirs  and  assigns.  And  the  now  stating  indenture  also  contained  a  covenant  on  the 
part  of  the  said  Colonel  Sibthorp  and  the  said  defendant,  to  surrender  certain  copyhold 
hereditaments,  then  subject  to  the  uses  and  trusts  of  the  said  will  of  the  said  Charles 
De  Laet,  freed  and  discharged  from  the  estates  tail  of  the  said  defendant,  to  the  like 
uses  as  are  hereinbefore  mentioned  with  respect  to  the  said  freehold  estates.  And  it 
was  also  witnessed  that  the  said  Colonel  Sibthorp  assigned,  and  the  said  defendant, 
with  the  consent  of  the  said  Colonel  Sibthorp  as  such  protector  as  aforesaid,  assigned 
and  disposed  of,  unto  the  said  Joseph  Tatham,  his  executors,  administrators  and  assigns, 
all  those  the  said  sums  of  stock  and  other  monies,  to  hold  the  same  unto  the  said 
Joseph  Tatham,  his  executors,  administrators  and  assigns,  freed  and  discharged  from 
all  trusts  for  the  laying  out  of  the  said  several  sums  of  stock  and  monies  respectively 
in  the  purchase  of  land,  and  [434]  for  the  said  estate  in  tail  male,  and  other  estates 
tail  of  the  said  defendant,  and  all  remainders,  reversions,  estates,  rights,  titles,  interest 
and  powers  to  take  effect  after  the  determination  or  in  defeazance  of  such  estates  iu 
tail  male  and  in  tail,  but  nevertheless  upon  the  trust  thereinafter  mentioned  (that  is 
to  say) : — As  to  three  of  the  said  sums  of  stock,  consisting  of  7141.  lis.  lid.  Bank  31. 
per  cent,  reduced  Annuities;  22331.  5s.  3d.,  31.  per  cent.  Consolidated  Annuities,  and 
50521.  4s.  lOd.,  31.  per  cent  Consolidated  Annuities,  in  trust  thereout  to  discharge  a 
moiety  of  the  costs,  charges  and  expences  of  and  incidental  to  the  entering  into  and 
carrying  into  effect  an  arrangement  between  the  said  Colonel  Sibthorp  and  the  defen- 
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daiit,  as  to  as  well  the  said  estates  in  the  counties  of  Hgrts  and  Middlesex  as  the  said 
hereditaments  in  the  said  counties  of  Lincoln  and  Oxford  respectively,  devised  by  and 
liable  to  the  uses  of  the  said  will  of  the  said  Coningsby  Waldo  Sibthorp  for  barring 
the  estate  in  tail  male  of  the  said  defendant  in  the  said  estates  and  hereditaments 
respectively,  and  to  transfer  and  pay  the  residue  of  the  same  funds  and  money 
respectively  unto  the  said  defendant,  his  executors  or  administrators.  And  as  to 
another  of  the  same  sums,  namely  the  sum  of  24,0131.  Is.  Id.,  31.  per  cent.  Consolidated 
Annuities,  and  the  sum  of  981.  5s.  in  trust  thereout  to  discharge  the  other  moiety  of 
the  costs,  charges  and  expences  aforesaid,  and  to  stand  possessed  of  the  residue  thereof 
in  trust  for  the  said  Colonel  Sibthorp,  his  executors  or  administrators.  And  as  to 
another  of  the  said  sums,  namely,  the  sum  of  24451.  8s.  4d.  Bank  31.  per  cent.  Annuities, 
in  trust  for  the  said  Colonel  Sibthorp  and  the  defendant  respectively,  and  their  respective 
executors,  administrators  and  assigns,  as  tenants  in  common,  in  the  proportions  following, 
that  was  to  say,  as  to  two  third  parts  thereof  for  the  said  Colonel  Sibthorp,  his  executors, 
administrators  and  assigns.  And  as  to  the  remaining  one  third  part  thereof  for  the 
said  defendant,  his  executors,  administrators  and  assigns,  subject  to  the  payment  of 
so  much  of  the  costs,  charges  and  expences  aforesaid,  as  the  funds  and  moneys  therein- 
before directed  to  be  applied  in  payment  thereof  should  be  insufficient  to  pay  (if  any). 
7.  The  said  Colonel  Sibthorp  and  the  defendant  did  execute  a  deed  of  appointment 
dated  the  23rd  of  March,  1848,  and  made  and  duly  executed  between  and  by  the  said 
Colonel  Sibthorp  of  the  first  part,  the  defendant  of  the  second  part,  and  the  Reverend 
Humphrey  Waldo  Sibthorp  and  Richard  Ellison  of  the  third  part,  whereby  after  reciting 
the  said  first  disentailing  deed,  and  that  the  several  charges  or  incumbrances  referred 
to  in  such  deed  comprised  the  several  incumbrances  specified  in  the  third  schedule  to 
the  now  stating  indenture,  which  [435]  incumbrances  included  a  charge  for  the  sum  of 
50001.  made  by  the  said  Colonel  Sibthorp  in  part  exercise  of  the  aforesaid  power  by 
the  said  will  of  the  said  C.  W.  Sibthorp  given  to  him  to  charge  the  said  hereditamente 
with  the  sum  of  10,0001.  for  his  own  benefit;  but  they  did  not  comprise  so  much  of 
the  said  sum  of  10,0001.  as  had  not  been  actually  charged  by  the  said  Colonel  Sibthorp 
under  the  said  power,  nor  annual  sum  for  jointure,  nor  any  sum  of  money  for  portions 
for  younger  children.  And  after  also  reciting  the  said  second  disentailing  deed,  and, 
as  the  fact  was,  that  the  said  Colonel  Sibthorp  had  from  time  to  time  made  various 
permanent  improvements  in  or  upon  the  hereditaments  or  estates  in  the  said  county 
of  Lincoln  and  in  the  said  county  of  the  city  of  Lincoln,  comprised  in  the  said  first 
disentailing  deed,  or  in  or  upon  some  of  them,  by  the  effectual  drainage  of  lands,  the 
rebuilding  of  houses  and  other  buildings  and  otherwise,  and  that  he  had  also  made 
certain  additions  to  the  same  estates  by  some  small  purchases  made  with  his  own 
monies,  which  additions  were  incorporated  with  and  then  formed  part  of  the  said 
settled  estates ;  and,  after  also  reciting  that  an  arrangement  had  been  entered  into 
between  the  said  Colonel  Sibthorp  and  the  said  defendant  for  making  a  provision 
during  the  life  of  the  said  Colonel  Sibthorp  for  the  said  defendant,  and,  in  case  of  his 
death  in  the  lifetime  of  the  said  Colonel  Sibthorp,  leaving  Lousia  W.  Sibthorp,  his 
then  present  wife,  surviving,  for  his  said  wife  during  her  life  ;  and,  in  case  of  the  death 
of  both  of  them  the  said  defendant  and  Lousia  Waldo  his  wife  in  the  lifetime  of  the 
said  Colonel  Sibthorp,  then  for  the  children  or  child  of  the  said  defendant,  from  and 
out  of  all  the  said  several  estates  and  premises  comprised  in  the  said  disentailing  deed 
(except  certain  parts  of  certain  estates  in  the  said  county  of  Herts  which  were  purchased 
by  the  Great  Northern  Riilway  Company),  and  for  settling  the  said  estates  and  premises 
(except  as  aforesaid),  but  including  as  well  the  pieces  or  parcels  of  land  which  had  been 
by  the  said  Colonel  Sibthorp  added  to  the  said  hereditaments  in  the  county  of  Lincoln 
and  in  the  county  of  the  city  of  Lincoln  (except  certain  lands  and  hereditaments  at 
Branston  purchased  by  the  said  Colonel  Sibthorp)  as  all  the  said  manors  and  heredita- 
ments in  the  said  counties  of  Lincoln  and  Oxford  and  in  the  said  county  of  the  city  of 
Lincoln  comprised  in  the  said  first  disentailing  deed,  and  the  said  freehold  and  copyhold 
hereditaments  comprised  in  the  said  second  disentailing  deed  (but  subject,  as  was 
thereinafter  mentioned,  to  the  charges  and  incumbrances  thereinafter  specified  or 
referred  to,  and  subject  also  as  to  the  hereditaments  in  the  said  county  of  Lincoln,  so 
as  aforesaid  contracted  to  be  sold  to  the  said  Great  Northern  Railway  Company),  to 
such  contract,  to  the  [436]  uses,  upon  and  for  such  trusts,  intents  and  purposes,  and 
with,  under  and  subject  to  the  powers,  provisoes,  declarations  and  agreements  therein- 
after contained  or  expressed  of  or  concerning  the  same.     And  after  also  reciting  that, 
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under  the  said  arrangement  for  the  settlement  of  all  the  said  estates,  it  had  been 
agreed  that  the  several  estates  or  hereditaments  to  be  comprised  in  the  now  stating 
indenture  should  be  deemed  to  be  discharged  in  equity  and  at  law  from  any  and 
every  claim  or  demand  of  or  by  each  of  them  the  said  Colonel  Sibthorp  and  the  said 
defendants  respectively  for  or  in  respect  of  the  direction  in  the  said  will  of  the  said 
C.  W.  Sibthorp  contained  for  the  discharge  from  or  out  of  his  personal  estate  of  the 
charges  or  incumbrances  therein  referred  to,  and  the  application  or  misapplication  (if 
any)  of  such  personal  estate,  and  also  for  or  in  respect  of  the  payment  or  discharge  by 
the  said  Colonel  Sibthorp  of  any  of  such  charges  or  incumbrances  out  of  his  own  monies. 
And  after  also  reciting  that  it  had  been  agreed  by  the  said  Colonel  Sibthorp  and  the 
said  defendant  that  certain  freehold  hereditaments  in  and  near  Bunhill  Row  (part  of 
the  hereditaments  therein  after  expressed  to  be  thereby  appointed)  should  or  might 
be  sold  at  the  option  of  the  said  Colonel  Sibthorp  at  any  time  during  his  life,  and 
that,  in  case  of  such  sale,  the  monies  produced  thereby  should  belong  in  the  proportions 
therein  after  mentioned  to  the  said  Colonel  Sibthorp  and  the  said  defendant  respectively, 
or  their  respective  executors,  administrators  or  assigns ;  and  that  the  settlement  to  be 
made  by  the  now  stating  indenture  should,  so  far  as  related  to  the  said  freehold  premises 
in  or  near  Bunhill  Eow  aforesaid,  be  subject  to  a  power  for  effecting  the  said  object  in 
the  manner  therein  mentioned  :  It  was  by  the  now  stating  indenture  witnessed  that  in 
pursuance  of  the  said  arrangement,  and  in  exercise  of  the  several  powers  or  authorities 
in  or  by  virtue  of  the  said  two  disentailing  deeds  respectively  reserved  or  limited  to 
them  for  that  purpose,  and  of  every  other  power  enabling  them  in  that  behalf,  the  said 
Colonel  Sibthorp  and  the  defendant  jointly  directed  and  appointed  that  all  the  said 
manors  and  hereditaments  in  the  said  counties  of  Lincoln  respectively,  and  also  all 
such  parts  as  were  freehold  of  and  in  all  the  several  manors  and  hereditaments  in  the 
said  counties  of  Herts  and  Middlesex,  should  henceforth  go,  remain  and  be,  and  that 
the  said  two  disentailing  deeds  should  at  all  times  thereafter  operate  and  enure  (but 
as  to  the  hereditaments  comprised  in  the  first  schedule  to  the  now  stating  indenture, 
or  such  of  them  as  were  liable  to  the  charges  or  incumbrances  next  therein  after 
referred  to,  and  as  to  any  other  of  the  hereditaments  thereby  appointed,  which  were 
liable  to  the  same  charges  or  incumbrances  or  any  of  them,  subject  to  the  [437] 
several  charges  or  incumbrances  respectively  comprised  or  specified  in  the  third 
schedule  to  the  now  stating  indenture,  and  to  any  charge  or  incumbrance  which 
should  or  might  be  thereafter  made  or  created  by  the  said  Colonel  Sibthorp,  or  which 
should  take  effect  under  or  in  further  exercise  of  the  said  power  by  the  said  will  of 
the  said  C.  W.  Sibthorp  given  to  him  of  charging  the  estates  thereby  devised  with 
the  sum  of  10,0001.,  so  far  as  the  said  charges  or  incumbrances  respectively  related  to 
or  affected  the  said  premises,  but  not  further ;  and  also  subject  to  all  or  any  charges 
or  incumbrances  (if  any)  made  and  to  be  made  on  the  same  premises,  or  which  should 
take  effect  under  and  in  exercise  of  the  several  powers  by  the  same  will  reserved  and 
given  to  the  said  Colonel  Sibthorp  for  charging  the  same  with  a  jointure  for  any  wife 
or  with  portions  for  younger  children ;  and  also  subject  as  to  the  said  premises  in  the 
said  county  of  Lincoln  contracted  to  be  purchased  by  the  said  Great  Northern  Railway 
Company  subject  to  such  contract,)  to  the  uses,  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisoes,  agreements  and 
declarations  thereinafter  expressed,  declared  and  contained  of  and  concerning  the  same. 
And  it  was  also  witnessed  that  the  said  Colonel  Sibthorp  and  the  defendant  granted 
and  confirmed  unto  the  said  H.  W.  Sibthorp  and  R.  Ellison  and  their  heirs  all  the 
said  several  premises  comprised  in  the  said  two  disentailing  deeds,  to  hold  the  same 
unto  the  said  Humphrey  Waldo  Sibthorp  and  Richard  Ellison  their  heirs  and  assigns, 
but  nevertheless  as  to  the  said  premises  comprised  in  the  first  schedule  thereto  (being 
the  premises  comprised  in  the  first  disentailing  deed)  and  as  to  any  of  the  heredita- 
ments thereby  appointed  which  were  liable  to  the  same  charges  or  incumbrances, 
subject  to  the  several  charges  or  incumbrances  respectively  specified  in  the  said  third 
schedule  to  the  now  stating  indenture,  and  to  any  charge  or  incumbrance  which  might 
thereafter  be  made  or  created  by  the  said  Colonel  Sibthorp  or  which  should  take  effect 
under  or  in  further  exercise  of  the  said  power  by  the  said  will  of  the  said  Coningsby 
Waldo  Sibthorp  given  or  i-eserved  to  him  of  charging  the  said  estates  thereby  devised 
with  the  sum  of  10,0001.,  so  far  as  the  same  charges  or  incumbrances  related  to  or 
affected  the  same  premises,  and  also  subject  to  all  or  any  charges  or  incumbrances  (if 
any)  made  and  to  be  made  or  which  should  take  effect  in  the  same  premises  in  exercise 
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of  the  several  powers  by  the  same  will  reserved  to  the  said  Colonel  Sibthorp  for 
charging  the  same  premises  with  a  jointure  for  any  wife  and  with  portions  for  younger 
children.     And  also  as  to  the  said  several  pieces  of  land  in  the  said  county  of  Lincoln 
which  had  been  contracted  to  be  purchased  by  [438]  the  said  Great  Northern  Railway 
Company,  subject  to  such  contract,  to  the  uses,  upon  and  for  the  trusts,  intents  and 
purposes,  and   with,  under  and  subject   to   the   powers,  provisoes,  agreements   and 
declarations  thereinafter  expressed,  declared  and  contained  of  and  concerning  the 
same.     And  it  was  by  the  now  stating  indenture  further  witnessed  that  the  said 
Colonel  Sibthorp  thereby  granted  and  conveyed  unto  the   said  Humphrey  Waldo 
Sibthorp  and  Richard  Ellison  and  their  heirs  all  the  said  several  pieces  of  land  and 
hereditaments  which  had  been  so  as  aforesaid  by  the  said  Colonel  Sibthorp  at  any 
time  or  times  purchased  and  added  to  the  said  hereditaments  in  the  said  county  of 
Lincoln  and  in  the  said  county  of  the  city  of  Lincoln  respectively  thereby  appointed 
or  granted  as  aforesaid,  and  which  were  then  incorporated  with  and  formed  part  of 
the  said  hereditaments  in  the  said  county  of  Lincoln  and  in  the  said  county  of  the 
city  of  Lincoln  respectively,  but  not  elsewhere,  of  which  the  said  Colonel  Sibthorp 
was  seised  or  had  power  to  dispose  for  an  estate  of  inheritance  in  fee  simple  or  for  any 
less  estate  of  freehold,  to  hold  the  same  unto  the  said  Humphrey  Waldo  Sibthorp  and 
Richard  Ellison  and  their  heirs  to  the  uses  thereinafter  expressed  and  declared.     And 
it  was  thereby  declared,  that  as  well  the  joint  direction,  limitation  and  appointment, 
and  the  joint  grant  or  assurance  and  confirmation  so  respectively  made  by  the  said 
Colonel  Sibthorp  and  the  defendant  as  aforesaid,  as  the  grant  and  conveyance  therein- 
before made  by  the  said  Colonel  Sibthorp  alone,  should  respectively  operate  and  enure 
to  the  intent  that  the  said  defendant  and  his  assigns  might,  during  the  joint  lives  of 
himself  and  the  said  Colonel  Sibthorp,  by  and  out  of  the  said  hereditaments,  receive 
and  take  one  clear  yearly  sum  of  10001.     And  to  the  further  intent  that  the  said 
Louisa  Waldo  Sibthorp,»in  case  the  said  defendant  should  die  during  the  joint  lives 
of  the  said  Colonel  Sibthorp  and  Louisa  Waldo  Sibthorp  and  her  assigns,  might,  after 
the  decease  of  the  said^defendant,  yearly  during  the  joint  lives  of  herself  and  the  said 
Colonel  Sibthorp,  receive  and  take  by  and  out  of  the  said  hereditaments  one  clear 
yearly  sum  of  1 0001.     And  to  the  further  intent  that,  in  case  the  said  defendant  and 
the  said  Louisa  AValdo  Sibthorp  should  both  die  during  the  life  of  the  said  Colonel 
Sibthorp,  leaving  issue,  the  said  Humphrey  Waldo  Sibthorp  and  Richard  Ellison  and 
the  survivor  of  them,  and  the  executors,  administrators  or  assigns  of  such  survivor, 
should  receive  and  take  by  and  out  of  the  said  hereditaments,  during  the  remainder 
of  the  life  of  the  said  Colonel  Sibthorp,  the  yearly  sum  of  10001.,  the  same  annual  sum 
to  be  applied  and  disposed  of  in  or  towards  the  maintenance  or  advancement  of  the 
child  or  children,  if  more  than  one,  of  the  said  defendant  and  the  said  [439]  Louisa 
Waldo  Sibthorp  in  such  manner  as  therein  mentioned.     And  as  to  as  well  the  said 
premises  hereinbefore  mentioned  to  be  by  the  said  Colonel  Sibthorp  and  the  defendant 
thereby  respectively  appointed,  or  by  both  of  them  granted  or  assured,  as  the  several 
hereditaments  by  the  said  Colonel  Sibthorp  solely  granted  or  assured  as  aforesaid, 
subject  to  and  charged  with  such  one  of  the  said  yearly  sums  of  10001.  each,  as  should 
be  for  the  time  being  payable,  to  the  use  of  the  said  Humphrey  Waldo  Sibthorp  and 
Richard  Ellison,  and  their  executors,  administrators  and  assigns,  for  the  term  of 
ninety-nine  years ;  upon  trusts  therein  declared  for  further  securing  the  said  yearly 
sums  of  10001.,  and  subject  thereto  to  the  use  of  the  said  Colonel  Sibthorp  and  his 
assigns  during  his  life  in  restoration,  corroboration  and  confirmation,  so  far  as  con- 
cerned the  said  hereditaments   thereinbefore  expressed  to  be  by  the  said  Colonel 
Sibthorp  and  the  defendant  jointly  appointed  or  assured,  of  the  estate  or  interest  for 
life  of  the  said  Colonel  Sibthorp  subsisting  immediately  before  the  execution  of  the 
now  stating  indenture;  but  subject  to  the  joint  powers  respectively  intended  to  be 
thereby  exercised,  and  of  all  powers  annexed  to  or  exerciseable  by  or  with  the  consent 
of  the  said  Colonel  Sibthorp  during  the  continuance  of  such  life  estate  or  interest, 
and  in  particular  the  powers  by  the  said  will  of  the  said  Coningsby  Waldo  Sibthorp 
given  to  charge  the  said  hereditaments  thereby  devised  with  the  sum  of  10,0001.,  and 
also  to  charge  the  same  with  a  jointure  for  any  woman  who  should  become  his  widow, 
and  for  portions  for  younger  children,  so  far  as  the  same  several  powers  respectively 
then  remained  unexercised ;    and  from  and  after  the  decease  of  the  said  Colonel 
Sibthorp,  to  the  use  of  the  said  defendant  and  his  assigns  during  his  life ;  and  from 
and  after  the  decease  of  the  said  defendant,  to  the  use  of  C.  C.  W.  Sibthorp  (the  first 


544  THE  ATTORNEY  GENERAL  V.   SIBTHORP       3  H.  &  N.  440. 

son  of  the  body  of  the  said  defendant)  and  his  assigns  during  his  life ;  and  from  and 
after  the  decease  of  the  said  C.  C.  W.  Sibthorp  to  the  use  of  the  first  and  every  other 
son  of  the  said  C.  C.  W.  Sibthorp  lawfully  begotten  severally  and  successively,  and  of 
the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such  sons 
and  son  lawfully  issuing ;  with  divers  remainders  over,  and  with  an  ultimate  limitation 
to  the  use  of  the  said  defendant  his  heirs  and  assigns. 

Sir  R.  Bethell,  Thring  and  Hanson,  for  the  Crown.     First,  the  disentailing  deeds 
of  the  22nd  and  23rd  March,  1848,  created  estates  which  are  a  mere  modification  of 
the  estate  tail  created  by  the  will;  therefore  the  testator  is  the  [440]  "predecessor" 
within  the  meaning  of  the  Succession  Duty  Act,  1853,  and  the  defendant,  who  is  his 
nephew,  having  succeeded  to  a  life  estate  on  the  death  of  his  father,  is  chargeable  with 
duty  at  the  rate  of  31.  per  cent.     The  2nd  section  enacts  that  "  every  past  or  future 
disposition  of  property,  by  reason  whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of  this  Act,"  &c.,  "and  every  devolu- 
tion by  law  of  any  beneficial  interest  in  property,"  &c.  "  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of  any  such  disposition  or  devolu- 
tion a  '  succession ' ;  and  the  term  '  successor '  shall  denote  the  person  so  entitled  ;  and 
the  term  'predecessor'  shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor, 
or  other  person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived."     The 
word   "disposition"  is   used  in   order  to   comprehend  any  number  of  acts,  deeds, 
instruments  or  assurances,  which  collectively  amount  to  a  disposition  of  property  ; 
and  the  word  "  devolution  "  comprehends  every  transmission  of  property  by  act  of 
Ijiw.     Then,  what  is  the  effect  of  these  disentailing  deeds  1    That  appears  from  the 
12th  section,  which  enacts  that  "where  any  person  shall  take  a  succession  under  a 
disposition  made  by  himself,  then,  if  at  the  date  of  such  disposition  he  shall  have  been 
entitled  to  the  property  comprised  in  the  succession  expectantl}'  on  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this  Act,  and  such 
person  shall  have  died  during  the  continuance  of  such  disposition,  he  shall  be  chargeable 
with  duty  on  his  succession  at  the  same  rate  as  he  would  have  been  chargeable  with  if  no 
such  disposition  had  been  made,"  &c.     The  defendant  took  a  life  estate  under  a  disposi- 
tion made  by  himself :  at  the  date  of  that  disposition,  that  is  on  the  exe-[441]-cution 
of  the  disentailing  deeds,  he  was  entitled  as  tenant  in  tail  to  the  property  comprised  in 
the  succession  expectant  on  the  death  of  his  father,  who  died  after  the  commencement 
of  the  Act  and  during  the  continuance  of  such  disposition.     The  defendant  therefore 
answers  the  description  of   the   person   mentioned  in  the    12th   section.     The  only 
question  is  whether  the  life  estate   reserved  to  the   defendant   by  the   disentailing 
deeds  is  an  interest  which  he  took  under  a  disposition  made  by  himself.     It  is  sub- 
mitted that  it  is,  and  for  this  reason— the  parties  to  the  disentailing  deeds  are  the 
father  and  son ;  the  former  only  parts  with  an  annuity  of  10001.  during  their  joint 
lives,  and  he  takes  back  a  life  estate  "  in  restoration,  corroboration,  and  confirmation  " 
of  his  original  life  estate.     The  subsequent  estates  are  derived  from  the  remainder  in 
tail  which  the  defendant,  the  person  making  the  disposition,  had  at  the  time  of  such 
disposition.     The  defendant  never  acquired  any  beneficial  interest  which  he  would 
not  have  received  under  the  will  of  the  testator,  and,  if  the  disentailing  deeds  had 
never  been  executed,  he  would  have  been  chargeable  with  a  duty  of  31.  per  cent,  on 
his  estate  tail.     His  life  estate  under  those  deeds  is  only  a  modification  of  the  old 
succession ;  and  the  policy  of  the  Act  is,  that  if  a  successor,  before  he  enters  into  the 
beneficial  enjoyment  of  the  succession,  modifies  or  alters  it,  the  estates  consequent  on 
that  modification  or  alteration  shall  be  subject  to  the  same  duty  as  the  original  suc- 
cession would  have  been.     It  will  be  argued  that  the  deed  of  the  22nd  of  March 
terminates  in  the  creation  of  a   joint  power  of  appointment ;   but  that  is  only  the 
machinery  by  which  the  settlement  is  effected.     It  is  the  same  as  if  the  tenant  for  life 
and  tenant  in  tail  had  acted  in  respect  of  their  estates.     Besides  it  is  a  well  known 
rule  of  law,  that  when  a  power  to  declare  uses  is  executed,  the  uses  are  read  into 
the  instrument  creating  [442]  the  power,  and  usurp  in  that  instrument  the  place  of 
the  poM'er  :  Sweeting  v.  Sweeting  (17  Jur.  123) ;  therefore,  if  the  estates  created  by  the 
deed  of  the  23rd  of  March  be  regarded  as  emanating  from  the  power  and  not  as  derived 
from  the  interest,  they  would  be  read  back  into  the  instrument  creating  the  power, 
and  the  only  practical  operation  of  the  argument  would  be,  that  the  settlement  was 
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effected  by  the  deed  of  the  22nd  of  March  instead  of  being  effected  by  the  deed  of 
the  23rd  of  March.  [Bramwell,  B.  Suppose  Colonel  Sibthorp  and  the  defendant, 
acting  under  that  power,  had  reserved  to  the  former  the  same  life  estate,  and 
appointed  the  remainder  to  a  stranger  for  valuable  consideration,  would  succession 
duty  have  been  payable  on  the  death  of  Colonel  Sibthorp?]  It  would,  under  the 
15th  section. 

Secondly,  it  will  be  contended  that,  even  if  the  defendant  is  liable  to  pay  the  duty, 
he  is  entitled  to  an  allowance  in  respect  of  the  annuity  of  10001.  which  ceased  on  the 
death  of  Colonel  Sibthorp.  By  the  38th  section,  "  where  any  successor  upon  taking  a 
succession  shall  be  bound  to  relinquish  or  be  deprived  of  any  other  property,  the 
Commissioners  shall,  upon  the  computation  of  the  assessable  value  of  his  succession, 
make  such  allowance  to  him  as  may  be  just  in  respect  of  the  value  of  such  property." 
That  was  intended  to  provide  for  cases  where  property  is  so  settled  that  on  the  acquisi- 
tion by  the  owner  of  other  property  a  springing  or  shifting  use  arises  and  diverts  the 
former  property  into  another  channel.  [Pollock,  C.  B.  If  the  Act  had  been  in  force 
at  the  time  the  annuity  was  granted,  the  defendant  would  already  have  had  the 
allowance,  for  he  would  only  have  been  charged  the  duty  on  its  value  calculated  with 
reference  to  its  termination  on  the  death  of  either  party.  There  is  a  distinction 
between  that  case  and  [443]  where  a  man  holds  white  acre  subject  to  his  giving  it  up 
on  taking  black  acre  :  when  the  event  occurs  he  pays  the  duty  on  the  property  he 
gets,  but  an  allowance  is  made  for  the  property  he  relinquishes.]  The  difference  is 
the  same  as  between  the  operation  of  a  condition  and  a  conditional  limitation.  If  an 
estate  be  given  to  A.  and  his  heirs  until  B.  shall  return  fiom  Rome,  the  estate  comes 
to  a  natural  termination  on  the  return  of  B. ;  but  if  the  estate  be  limited  to  A.  and 
his  heirs  for  ever,  provided  that  if  B.  shall  return  from  Rome,  A.  living,  the  estate 
shall  cease  and  go'to  C,  that  is  a  conditional  limitation,  which,  when  the  event  occurs, 
puts  a  violent  termination  to  the  antecedent  estate  and  transfers  it  to  another  person. 
This  annuity  was  not  a  property  which  the  defendant  was  bound  to  "  relinquish  " — a 
term  which  implies  that  the  thing  relinquished  continues  ;  it  was  not  a  property  of 
which  he  was  "  deprived,"  which  implies  that  he  lost  something  which  but  for  the 
particular  event  he  would  have  retained  ;  for  whether  he  succeeded  to  a  new  estate  or 
not,  on  the  death  of  his  father  the  annuity  would  have  terminated.  The  case  of 
In  re  Micklethwait  (11  Exch.  452)  is  distinguishable.  There  the  covenant  was  not  to 
pay  the  annuity  until  B.  should  come  into  possession  of  certain  estates,  but  provided 
that  event  happened  the  covenant  should  cease.  Under  the  38th  section,  the 
successor  is  not  entitled  to  any  allowance  unless  the  property  is  taken  from  him  as  a 
condition  for  the  enjoyment  of  the  succession.  [Pollock,  C.  B.  Probably  the  more 
correct  view  is,  that  no  abatement  can  be  claimed  where  the  property  given  up  does 
not  become  vested  in  another.]  Assuming  that  the  case  of  In  re  Micklelhwait  (1 1  Exch. 
452)  applies,  the  10001.  a  year  would  be  taxable  under  the  5th  section  as  a  "  succes- 
sion," by  reason  of  the  increase  of  [444]  benefit  accruing  to  the  defendant  upon  the 
determination  of  the  charge. 

Bovill,  Eccles  and  Phipson,  for  the  defendant.  If  Colonel  Sibthorp  and  the 
defendant,  in  execution  of  the  power,  had  transferred  the  entire  estate  to  a  purchaser 
for  valuable  consideration,  no  succession  duty  would  have  been  payable.  The}'  would 
have  alienated  the  estate,  not  by  force  of  the  original  will,  but  under  the  power 
created  by  the  disentailing  deed.  This  case,  as  regards  the  defendant,  is  the  same 
as  that  of  a  sale  to  a  purchaser.  In  the  year  1848,  Colonel  Sibthorp  and  the  defen- 
dant entered  into  an  arrangement  for  the  re-settlement  of  the  estates  devised  by 
Charles  de  Laet,  as  well  as  of  the  other  estates,  each  contributing  some  value  towards 
the  interest  he  acquired.  The  former  agreed  to  pay  certain  debts  and  legacies  which 
were  charged  on  the  estate ;  the  latter  gave  money's  worth ;  and  there  were  other 
stipulations  which  appear  in  the  answer  to  the  information  (see  p.  430).  The  effect 
of  this  arrangement  was,  not  to  preserve  the  settlement  made  by  the  will,  but  to 
create  a  new  disposition  of  the  property  equally  as  if  it  had  been  sold  to  a  third  party. 
It  amounted  to  a  purchase  for  value,  good  as  against  any  incumbrancer,  mortgagee  or 
creditor.  [Bramwell,  B.  If  Colonel  Sibthorp  and  the  defendant  had  transferred  the 
property  to  a  stranger  before  the  passing  of  the  Act,  it  seems  to  me  a  strong  thing 
to  say  that  the  purchaser  would  be  liable  to  the  duty.  Sir  H.  Bethell.  That  case  is 
provided  for  by  the  18th  section,  which  says  "that  no  person  shall  be  charged  with 
duty  under  this  Act  in  respect  of  any  interest  surrendered  by  him  or  extinguished 
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before  the  time  appointed  for  the  commencement  of  this  Act."]  By  the  2nd  section, 
"every  past  [445]  or  future  disposition  of  property,  by  reason  whereof  any  person 
has  or  shall  become  beneficially  entitled  to  any  property,"  &c.,  shall  be  deemed  to 
have  conferred  or  to  confer  a  succession.  Then,  what  is  the  disposition  by  reason 
whereof  the  defendant  has  become  beneficially  entitled  to  this  property  1  It  is  the 
deed  of  the  23rd  March,  1848.  The  estate  tail  created  by  the  will  was  annihilated 
by  the  deed  of  the  22nd  March,  1848,  and  there  remained  only  a  joint  power  of 
appointment.  [Pollock,  C.  B.  Assuming  he  takes  under  that  deed,  does  he  not  take 
as  an  alienee  within  the  meaning  of  the  15th  section*?]  That  section  provides  that 
where  "  any  reversionary  property  expectant  on  death  shall  be  vested,  by  alienation 
or  other  derivative  title,  in  any  person  other  than  the  person  who  shall  have  been 
originally  entitled  thereto  under  any  such  disposition  or  devolution  as  is  mentioned  in 
the  2nd  section  of  this  Act,  then  the  person  in  whom  such  property  shall  be  so  vested 
shall  be  chargeable  with  duty  in  respect  thereof  as  a  succession  at  the  same  time  and 
at  the  same  rate  as  the  person  so  originally  entitled  would  have  been  chargeable  with 
if  no  such  alienation  had  been  made  or  derivative  title  created,"  &c.  That  only 
applies  to  cases  where  the  reversionary  interest  is  subsisting  but  vested  in  another 
person,  not  to  cases  where  it  has  been  extinguished  and  new  interests  created.  It  in 
efi'ect  says,  that  where  there  is  a  disposition  which  creates  a  succession  the  duty  shall 
be  paid  upon  it,  whether  the  reversionary  property  remains  in  the  person  entitled 
under  the  original  disposition,  or  has  been  transferred  to  another  person.  Here,  at 
the  time  the  deed  of  the  23rd  March  was  executed,  there  was  no  reversionary  property 
under  the  will,  for  the  estate  tail  created  by  it  was  at  an  end.  The  property  might 
have  been  transferred  to  a  purchaser  whose  title  would  not  depend  on  the  death  of 
any  person.  If  twenty  years  had  elapsed  between  the  [446]  creation  of  the  power 
and  the  execution  of  it,  could  it  be  doubted  that  the  succession  was  derived  from  the 
latter  1  A  person  who  takes  under  the  execution  of  a  power,  takes  by  virtue  of  the 
authority  of  the  power  and  not  from  the  time  of  its  creation :  Sugden  on  Powers, 
vol.  2,  p.  23.  The  defendant  either  takes  the  property  under  a  disposition  created  by 
himself,  in  which  case  no  duty  is  chargeable  (sect.  12);  or  he  takes  it  under  the  joint 
disposition  of  Colonel  Sibthorp  and  himself,  the  proportional  interest  derived  from 
each  not  being  distinguishable,  in  which  case,  under  sect.  13,  one  moiety  would  be 
chargeable  with  duty  at  the  rate  of  11.  per  cent,  and  the  other  moiety  with  duty  at 
the  rate  of  31.  per  cent.  [Bramwell,  B.  The  12th  section  imposes  the  duty  "where 
any  person  shall  take  a  succession  under  a  disposition  made  by  himself,  if  at  the  date 
of  such  disposition  he  shall  have  been  entitled  to  the  property  comprised  in  the 
succession  expectantly  on  the  death  of  any  person,"  &c.,  but  not  in  any  other  case. 
Now,  assuming  that  the  defendant  takes  under  the  deed  of  appointment,  at  the  date 
of  that  disposition  he  was  entitled  to  the  property  comprised  in  the  succession 
expectantly  on  the  death  of  his  father.]  The  words  are,  "the  property  comprised  in 
the  succession ; "  that  is,  the  same  property.  Here  the  property  which  the  defendant 
takes  under  the  appointment  is  different  from  that  which  he  would  have  taken  if  the 
appointment  had  not  been  executed :  in  that  case  the  estate  would  have  remained 
subject  to  the  uses  under  the  will  of  the  testator. 

Then,  with  respect  to  the  annuity  of  10001.  Reading  the  38th  section  in  connec- 
tion with  the  other  provisions,  it  is  evident  that  the  object  of  the  legislature  was  to 
compel  a  successor  to  pay  duty  on  what  he  acquired  beyond  that  which  he  before 
possessed.  This  was  not  an  annuity  secured  by  bond  or  covenant,  but  an  interest 
issuing  out  [447]  of  the  estate.  Until  the  death  of  Colonel  Sibthorp  the  defendant 
had  merely  a  portion  of  the  estate ;  when  that  event  took  place  he  obtained  by  his 
succession  the  remainder,  and  is  only  chargeable  with  duty  on  that.  What  the 
succession  brings  to  him  is  an  estate  minus  that  which  he  had  before.  In  re 
Micklethwait  (11  Exch.  452)  is  an  authority  in  point;  and  the  Court  are  bound  to  act 
upon  the  principle  there  laid  down,  leaving  the  decision,  if  wrong,  to  be  corrected  by 
a  Court  of  error. 

Sir  R.  Bethell,  in  his  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the  Crown 
on  both  points.  The  first  question  is  whether  the  defendant  is  chargeable  with  duty 
at  the  rate  of  31.  per  cent.  That  mainly  turns  upon  whether  his  interest  in  the 
property  is  a  "  succession  "  under  the  will  of  the  testator ;  and  in  my  opinion  it  ought 
to  be  so  considered.     By  the  deed  of  the  22nd  of  March,  and  the  appointment  of  the 
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following  day,  the  parties  themselves  in  effect  declare  that  such  is  the  case ;  at  least 
they  have  used  certain  expressions  which  ought  to  restrain  them  from  saying  anything 
to  the  contrary.  They  have  stated  what  their  object  was ;  and  it  is  apparent  that 
the  transaction  is  nothing  more  than  an  ordinary  arrangement  to  keep  the  property 
from  one  generation  to  another  by  creating  an  estate  tail,  and  that  the  right  to  succes- 
sion duty  is  not  affected  by  it.  Therefore  it  seems  to  me  that  the  duty  is  payable  at 
the  rate  of  31.  per  cent. 

With  respect  to  the  annuity  of  10001., — that  had  undoubtedly  ceased,  not  by 
reason  of  any  contingent  event,  but  by  virtue  of  its  original  constitution.  It  was  an 
annuity  payable  during  the  joint  lives  of  the  father  and  son ;  there-[448]-fore  on  the 
death  of  the  father  it  was  no  longer  payable.  That  distinguishes  this  case  from  the 
case  of  In  re  Micklethwait  (11  Exch.  452),  for  supposing  the  Act  had  been  in  force 
during  the  whole  time,  the  annuity  of  10001.  would  have  been  charged  according  to 
its  value  calculated  with  reference  to  the  duration  of  the  joint  lives.  That  does  not 
apply  to  the  case  of  In  re  Micklethwait.  Here  it  is  clear  that  the  duty  to  which  the 
recipient  of  the  annuity  would  be  liable  would  be  commensurate  with  the  time  it 
lasted,  and  no  more ;  therefore  he  has  evidently  no  claim  to  any  abatement,  for  he 
would  already  have  had  all  the  benefit  with  reference  to  the  annuity  ceasing  at  the 
time  it  did.  It  is  not  desirable  to  say  more  at  present  about  the  case  of  In  re 
Micklethwait :  the  judgment  of  the  present  Lord  Wensleydale  seems  to  have  pro- 
ceeded chiefly  on  the  ground  that,  as  the  Act  did  not  in  express  terms  say  that  the 
successor  should  not  be  exempt  from  the  duty,  he  was  entitled  to  the  abatement.  If 
a  similar  case  should  again  occur,  it  will  be  the  duty  of  the  Court  to  examine  its 
principle,  and  see  whether  it  is  one  on  which  they  can  act.  I  do  not  agree  with  Mr. 
Bovill,  that  we  ought  to  decide  this  case  on  the  principle  of  that,  and  let  it,  if  wrong, 
be  corrected  by  a  Court  of  error.  In  construing  an  act  of  parliament  of  so  much 
importance,  and  with  which  unquestionably  great  pains  have  been  taken, — for  it  is 
singularly  clear,  distinct,  and  comprehensive, — I  think  that  we  ought  to  give  our 
judgment  according  to  our  own  view  of  the  case.  For  those  reasons  I  think  that  the 
Crown  is  entitled  to  judgment  on  both  points. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  facts  may  be  shortly  stated  thus : 
— The  uncle  of  the  defendant  disposed  of  certain  property  by  will ;  the  substance  of 
which  [449]  disposition  was  that  Colonel  Sibthorp  took  an  estate  for  life  and  the 
defendant  a  remainder  in  tail.  Then,  the  testator  being  dead,  Colonel  Sibthorp  and 
the  defendant  execute  a  disentailing  deed,  which  contains  a  joint  power  of  appoint- 
ment. They  exercise  the  power,  and  after  charging  the  property  with  the  sum  of 
10001.  a  year,  to  be  paid  to  the  defendant  during  the  joint  lives  of  himself  and  Colonel 
Sibthorp,  they  grant  to  Colonel  Sibthorp  an  estate  for  life,  and  also  to  the  defendant 
an  estate  for  life,  with  remainders  in  tail  to  the  first  and  other  sons  of  the  defendant. 
At  first  it  occurred  to  me  that  this  case  might  be  within  the  2nd  section  of  the  Act ; 
but  I  entertain  some  doubt  about  that,  and  for  this  reason.  If  Colonel  Sibthorp  and  the 
defendant  had  executed  a  conveyance  for  value  to  a  purchaser,  and  the  transaction  had 
been  completed  before  the  passing  of  the  Act,  I  cannot  think  that  any  succession  duty 
would  have  been  payable  by  the  purchaser.  At  all  events,  I  am  not  satisfied  that  the 
18th  section  would  obviate  what  to  my  mind  would  be  an  injustice  not  contemplated 
by  the  Act.  Therefore  I  am  not  inclined  to  rest  my  decision  on  the  2nd  section. 
With  respect  to  the  15th  section,  I  am  disposed  to  agree  with  Mr.  Bovill  that  it 
contemplates  the  case  of  an  existing  reversionary  interest  being  transferred  to  some 
person  other  than  the  person  originally  entitled  to  it ;  but  upon  that  I  express  no 
opinion.  My  decision  does  not  proceed  on  either  of  those  sections,  but  on  the  12th, 
the  argument  upon  which  seems  to  me  unanswerable ;  indeed  scarcely  any  attempt 
has  been  made  to  answer  it.  That  section  says  that  "  where  any  person  shall  take  a 
succession  under  any  disposition  made  by  himself," — and  here  there  is  a  disposition 
under  a  power  of  appointment  made  by  the  defendant, — "  then,  if  at  the  date  of  such 
disposition  he  shall  have  been  entitled  to  the  property  comprised  in  the  [450]  succes- 
sion expectantly  on  the  death  of  any  person,"  &c.,  "and  such  person  shall  have  died 
during  the  continuance  of  such  disposition,  he  shall  be  chargeable  with  duty  on  his 
succession  at  the  same  rate  as  he  would  have  been  chargeable  with  if  no  such  dis- 
position had  been  made."  Now,  if  this  transaction  be  divided  into  two  different 
dispositions,  viz.  the  disentailing  deed  and  the  execution  of  the  power  of  appointment, 
the  case  is  the  same ;  for  it  must  then  be  ascertained  what  duty  the  defendant  would 
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have  been  liable  to  pay  if  the  power  had  not  been  executed.  So  that  it  is  only  making 
two  steps  in  the  train  of  causation  instead  of  one ;  and  whether  we  look  at  the  dis- 
entailing deed  and  the  power  of  appointment  as  one  or  separate  dispositions,  the 
defendant  takes  under  a  disposition  made  by  himself,  and,  in  the  event  of  either  of 
those  instruments  being  executed,  he  became  liable  to  a  duty  of  31.  per  cent.  Then 
it  was  argued  that  the  defendant  took  under  the  joint  disposition  of  his  father  and 
himself,  and  the  proportional  interest  derived  from  each  not  being  distinguishable, 
under  the  13th  section  he  would  only  be  chargeable  with  duty  on  one  moietj'  at  the 
rate  of  11.  per  cent.,  and  on  the  other  at  the  rate  of  31.  per  cent.  But  to  my  mind  it 
is  clear  that  the  proportional  interest  derived  from  each  may  be  distinguished.  From 
whom  does  the  defendant  derive  his  life  estate  ?  Not  from  his  father,  for  he  had  only 
a  life  estate,  which  he  gave  to  himself,  and  so  exhausted  his  means  of  granting.  There- 
fore the  defendant's  interest  is  derived  from  his  own  estate,  and  upon  that  a  duty  of 
31.  per  cent,  is  payable. 

Then  comes  the  question  on  the  38th  section,  which  seems  to  me  very  plain.  The 
expressions  there  used  are  "relinquish  or  be  deprived  of  any  other  property."  Now 
a  person  cannot  relinquish  or  be  deprived  of  a  thing  which  does  not  exist.  This 
annuity  does  not  exist,  for  by  the  [451]  hypothesis  uno  fiatu  it  was  gone.  That  the 
statute  means  that  some  property  exists,  which  is  given  up,  may  be  shewn  to  demon- 
stration in  this  way : — Suppose  that  Colonel  Sibthorp  and  the  defendant,  when  they 
exercised  the  power  of  appointment,  instead  of  giving  the  defendant  10001.  a  year 
during  the  life  of  Colonel  Sibthorp,  had  given  Colonel  Sibthorp  10001.  for  his  life,  and 
after  his  death  to  the  defendant  for  life,  and  had  also  given  the  defendant  an  estate 
for  life.  I  know  it  is  not  likely  that  a  person  would  have  concurrently  an  estate  for 
life  and  an  annuity  payable  out  of  the  same  estate,  but  still  it  may  be  done.  Now  in 
that  case  the  defendant  would  be  bound  to  pay  on  two  successions :  as  regards  the 
land  there  would  be  an  abatement  of  duty  in  respect  of  the  10001.  a  year,  and  he 
would  have  to  pay  duty  on  the  10001.  a  year.  That  being  so,  how  can  it  be  said  that 
though  he  is  liable  for  the  total  of  these  two,  yet,  if  he  gets  the  estate  without  the 
10001.  a  year,  he  is  entitled  to  an  abatement  *?  The  case  of  In  re  Micklethwait  came 
before  the  Court  in  such  a  form  that  it  could  not  be  appealed  from  ;  and  I  am  by  no 
means  clear  that  if  the  same  case  again  occurred  the  Court  ought  not  to  consider  the 
propriety  of  that  decision.  It  is  however  distinguishable  on  this  ground,  that  here 
the  natural  course  of  the  annuity  is  pointed  out — it  is  in  truth  an  annuity  for  the  life 
of  an  existing  person ;  there  it  was  not  merely  an  annuity  for  the  lives  of  existing 
persons,  but  determinable  on  a  contingency,  viz.,  one  of  the  annuitants  coming  into 
possession  of  property  by  reason  of  the  death  of  his  brother  without  issue.  Whether 
that  is  a  distinction  in  principle  it  is  unnecessary  to  determine ;  probably  it  is  not,  for 
I  am  inclined  to  think  that  the  39th  section  makes  provision  for  that  sort  of  double 
contingency.  However,  whether  that  is  so  or  not,  it  is  clear  that  the  defendant  is  not 
entitled  to  any  allowance  in  respect  of  this  annuity. 

[452]  Watson,  B.  I  am  entirely  of  the  same  opinion.  Under  the  will  of  the 
testator,  if  the  case  had  stood  there,  it  is  clear  that  a  succession  would  have  been 
conferred,  and  that  the  defendant  would  have  been  the  "  successor,"  and  the  testator 
the  "predecessor,"  within  the  meaning  of  the  2nd  section  of  the  Act.  But  when  the 
defendant  came  of  age  there  was  a  re-settlement  of  the  property,  and  it  was  a  primary 
object  to  preserve  the  original  life  estate  of  Colonel  Sibthorp.  The  re-settlement  was 
effected  by  the  disentailing  deed  and  the  power  of  appointment.  When  the  parties 
executed  the  power,  they  dealt  first  with  the  life  estate  of  Colonel  Sibthorp,  and  they 
declared  that  the  estate  then  granted  to  him  was  in  "restoration,  corroboration, 
and  confirmation  "  of  his  original  life  estate.  Another  life  estate  is  granted  to  the 
defendant ;  and  from  whence  was  that  derived  ?  Not  from  the  life  estate  of  Colonel 
Sibthorp,  for  that  remained  intact,  but  from  the  defendant's  remainder.  Then  the  12th 
section  says  : — "  Where  any  person  shall  take  a  succession  under  a  disposition  made 
by  himself."  Here  there  was  a  disposition  made  by  the  defendant :  upon  what  was 
it  to  operate ;  and  what  was  it  to  create  1  It  operated  on  the  succession  under  the 
will,  and  it  created  a  succession  under  the  deed.  The  section  proceeds:  "If  at  the 
date  of  such  disposition  he  shall  have  been  entitled  to  the  property  comprised  in  the 
succession  expectantly  on  the  death  of  any  person,"  &c.  Now  the  defendant  was  so 
entitled  on  the  22nd  and  23rd  of  March  when  the  disentailing  deed  and  power  of 
appointment  were  executed.     It  would  be  dealing  with  those  instruments  in  a  very 
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extraordinary  way  to  say  that  they  are  not  one  conveyance.  They  are  the  machinery 
by  which  the  estate  is  re-settled,  and  constitute  one  transaction.  It  might  as  well  be 
said  that  a  conveyance  by  lease  and  release  is  not  one  transaction,  [453]  because  the 
lease  bears  date  the  day  before  the  release.  But  assuming  that  they  are  in  law  two 
separate  transactions,  if  Colonel  Sibthorp  had  died  the  day  after  the  appointment  was 
executed,  who  would  have  been  entitled  to  the  estate?  The  defendant's  estate  in 
remainder  would  then  have  come  into  possession.  That  is  clearly  a  case  within  the 
12th  section,  and  it  goes  on  to  say  that  "he  shall  be  chargeable  with  duty  on  his 
succession,  at  the  same  rate  as  he  would  have  been  chargeable  with  if  no  such  dis- 
position had  been  made."  It  was  argued  that  this  was  no  settlement  but  a  purchase 
of  the  estate,  just  as  if  it  had  been  sold  to  a  stranger.  If  that  were  so,  in  no  case 
would  duty  be  chargeable  on  property  which  is  resettled.  It  seems  to  me  that  the 
12th  section  was  introduced  for  the  very  purpose  of  meeting  such  a  case.  Was  there 
ever  a  deed  resettling  an  estate  in  which  provision  was  not  made  for  the  tenant  in  tail 
and  the  payment  of  debts?  Taking  the  2nd  and  12th  sections  together,  it  is  clear  to 
my  mind  that  this  was  a  *'  succession,"  and  that  duty  is  payable  at  the  rate  of  31. 
per  cent. 

But  then  it  is  said,  that  if  that  be  so,  the  defendant  is  entitled  under  the  38th 
section  to  an  allowance  in  respect  of  the  10001.  a  year.  To  that  there  are  two  answers ; 
first,  the  defendant  neither  "  relinquished,"  nor  was  he  "  deprived  "  of  the  lOOOl.  a 
year,  within  the  meaning  of  the  38th  section ;  for  it  was  only  a  charge  upon  the  estate 
during  the  life  of  Colonel  Sibthorp,  and  on  his  decease  it  was  determined.  The 
meaning  of  the  section  appears  to  me  to  apply  to  cases  where  in  a  family  settlement 
a  power  of  election  is  given  to  an  eldest  son  as  to  whether  he  will  take  a  particular 
estate,  in  which  case  another  estate  passes  from  him  to  a  second  sou ;  or  where  by 
force  of  a  will  or  deed  a  party  loses  an  estate  in  consequence  of  a  contingent  event 
taking  place.  But  [454]  there  is  another  answer — this  10001.  a  year  was  not  a  charge 
created  by  the  will  of  the  testator  but  by  the  disentailing  deed  of  the  22nd  of  March ; 
and  therefore  it  ceased  under  a  disposition  made  by  the  defendant  himself  and  under 
which  disposition  he  took  a  succession ;  consequently,  by  the  1 2th  section,  he  is  charge- 
able with  duty  .at  the  same  rate  as  he  would  have  been  if  no  such  disposition  had  been 
made.  As  to  the  case  of  In  re  Micklethwait,  I  do  not  wish  to  throw  any  doubt  upon 
it.  There  the  party  was  deprived  of  his  annuity  in  consequence  of  a  contingent  event 
taking  place,  viz.,  his  coming  into  possession  of  certtiiu  estates  by  reason  of  the  death 
of  his  brother  without  issue.  He  had  an  election,  and  might  have  retained  the  cove- 
nant and  repudiated  the  estates,  and  kept  the  annuity ;  but  not  having  done  so,  he 
may  well  be  said  to  have  "  relinquished  "  it. 

Decree  accordingly,  (a) 

[455]  Paul,  Public  Officer  of  Stuckey's  Somersetshire  Banking  Company  v.  Joel. 
May  28,  1858. — The  holder  of  a  bill  of  exchange,  on  the  day  after  it  became  due, 
called  at  the  office  of  J.,  the  drawer,  and  on  being  told  that  he  was  engaged  wrote 
on  a  scrap  of  paper  and  sent  in  to  him  the  following  notice  :^"B.'s  acceptance 
to  J.,  5001.,  due  12th  January,  is  unpaid  :  payment  to  K.  &  Co.  is  requested  before 
4  o'clock."  The  clerk  who  took  in  the  notice  said  "  It  should  be  attended  to." 
Held  a  sufficient  notice  of  dishonour. — Also  that,  under  the  circumstances,  it  was 
a  question  for  the  jury  whether  there  was  not  a  sufficient  intimation  that  the  bill 
was  dishonoured. 

[S.  C.  27  L.  J.  Ex.  380 ;  4  Jur.  (N.  S.)  1086  ;   6  W.  R.  634 :  affirmed  1859, 

4  H.  &  N.  355.] 

Declaration  by  indorsee  against  drawer  of  a  bill  of  exchange,  dated  the  9th  March, 
1857,  and  accepted  by  one  Bosville,  for  payment  of  5001.  ten  months  after  date. 

(a)  The  form  of  the  decree  was  as  follows  : — "  Declare  that  the  defendant  Major 
Sibthorp,  is  chargeable  with  duty  at  the  rate  of  31.  per  cent,  in  respect  of  his  succession 
to  the  estates  devised  by  the  will  of  the  testator,  Coningsby  Waldo  Sibthorp ;  without 
any  allowance  in  respect  of  the  annuity  of  10001.  payable  to  him  during  the  joint  lives 
of  himself  and  Colonel  Sibthorp.  Refer  it  to  the  Remembrancer  to  inquire  whether 
there  are  any  and  what  charges  and  incumbrances  affecting  such  succession.     And  let 
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Plea.  That  the  defendant  did  not  have  due  notice  of  dishonour  of  the  bill  as 
alleged. 

At  the  trial  before  Erie,  J.,  at  the  last  Hertfordshire  Assizes,  it  appeared  that  the 
bill  in  question  had  been  indorsed  to  "  Stuckey's  Somersetshire  Banking  Company  ; " 
and  that  on  the  day  after  the  bill  became  due,  the  London  manager  of  the  Company 
called  at  the  office  of  the  defendant  and  inquired  whether  he  was  within.  A  clerk 
said  he  was  engaged,  whereupon  the  manager  wrote  on  a  scrap  of  paper  and  sent  in  to 
the  defendant  the  following  notice  :■ — "  Bosvile's  acceptance  to  Mr.  Joel,  5001.,  due 
12th  January,  is  unpaid  :  payment  to  Robarts  Co.  is  requested  before  4  o'clock."  The 
clerk  who  took  in  the  notice  to  the  defendant  returned  and  said  that  "  it  should  be 
attended  to." 

It  was  objected,  on  behalf  of  the  defendant,  that  the  notice  of  dishonour  was 
insufficient.  The  learned  Judge  directed  a  verdict  for  the  plaintiflF,  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Hannen,  in  Easter  Teim,  obtained  a  rule  nisi  accordingly,  against  which 

Archibald  now  shewed  cause.  The  notice  of  dishonour  is  sufficient.  It  conveys 
an  intimation  that  the  bill  has  been  dishonoured,  and  calls  on  the  defendant  for  pay- 
ment. [456]  Bailey  v.  Porter  (14  M.  &  W.  44)  is  an  authority  in  point.  There  a 
clerk  of  the  plaintiffs,  on  the  day  the  bill  became  due,  wrote  a  letter  to  the  defendant 
informing  him  that  J.  C.'s  "acceptance,  due  that  day,  was  unpaid,  and  requested  his 
immediate  attention  to  it,"  and  that  was  held  a  distinct  notice  that  the  bill  had  been 
dishonoured.  This  case  is  stronger  than  that,  for  here  the  words  are,  "  payment  is 
requested."  Upon  the  same  principle,  it  was  held  in  Everard  v.  Watson  (1  E.  &  B.  801) 
that  the  following  notice  was  sufficient : — "  We  beg  to  acquaint  you  with  the  non- 
payment of  W.  M.'s  acceptance  to  J.  W.'s  draft  of  29th  December  last,  at  four  months, 
501.,  amounting  with  expenses  to  501.  5s.  Id.,  which  remit  to  us  in  course  of  post 
without  fail,  or  pay  to  Messrs.  E."  It  is  true  that  in  that  case  there  was  the  additional 
circumstance  of  a  claim  for  expen.ses  incurred  ;  here  the  request  for  payment  equally 
shews  that  the  bill  has  been  dishonoured.  The  doctrine  laid  down  in  Solarte  v.  Palmer 
(7  Bing.  530 ;  in  Dom.  Proc.  2  CI.  &  F.  93)  was  qualified  in  Hedger  v.  Stevenson 
(2  M.  &  W.  799),  where  Parke,  B.,  said,  "By  that  decision  we  are  bound,  though  I 
am  not  prepared  to  say  that  I  am  bound  by  all  the  reasons  or  language  of  the  learned 
Judges  in  giving  their  opinion,  and  therefore  should  myself  doubt  whether  we  could 
go  so  far  as  to  say  that  it  ought  to  appear  upon  the  face  of  the  instrument, '  by  express 
terms  or  by  necessary  implication,  that  the  bill  was  presented  and  dishonoured ; '  it 
seems  to  me  enough  if  it  appear  by  reasonable  intendment,  and  would  be  inferred  by 
any  man  of  business,  that  the  bill  has  been  presented  to  the  acceptor  and  not  paid  by 
him."  Here  the  words  "  Bosville's  acceptance  is  unpaid  "  would  convey  to  the  mind 
of  any  man  of  business  that  the  bill  had  been  [457]  presented  to  the  acceptor  and 
dishonoured.  In  Solarte  v.  Palmer  there  was  nothing  from  which  a  presentment  to 
the  acceptor  could  be  inferred.  [Pollock,  C.  B.  There  was  merely  a  letter  from  the 
plaintiff's  attorney  threatening  legal  proceedings  if  the  bill  was  not  paid ;  and  all  the 
case  decided  was  that  notice  by  the  attorney  in  the  terms  in  which  it  was  there  given 
was  not  sufficient.  It  should  have  been  left  to  the  jury  to  say  whether  the  notice 
conveyed  a  sufficient  intimation  that  the  bill  had  been  presented  and  dishonoured.] 
At  all  events,  the  paper  sent  in  to  the  defendant  was  accepted  as  a  notice,  for  the 
answer  given  was  that  "it  should  be  attended  to." 

Hannen,  in  support  of  the  rule.  The  decision  in  Solarte  v.  Palmer  did  not  depend 
on  the  fact  of  the  notice  being  merely  a  letter  from  the  plaintiff's  attorney,  but  on  the 
question  whether  the  notice  itself  was  sufficient.  Consistently  with  that  case,  this 
notice  cannot  be  held  sufficient.  There  the  notice  was  : — "  A  bill  for  6831.,  drawn  by 
K.  upon  Messrs.  D.  &  Co.,  and  bearing  your  indorsement,  has  been  put  into  our  hands 
by  the  assignees  of  A.,  with  directions  to  take  legal  measures  for  the  recovery  thereof 
unless  immediately  paid  to, — Gentlemen,  yours,  &c.,  J.  &  S.  P."  There  the  notice 
contained  all  that  is  found  in  the  present  notice,  viz.  a  demand  of  payment ;  and  the 
decision,  both  in  the  Exchequer  Chamber  and  the  House  of  Lords,  proceeded  on  the 

the  Remembrancer  ascertain  and  state  the  particulars  of  such  succession  and  the 
amount  of  the  duty  payable  by  the  defendant  in  respect  thereof.  And  reserve  the 
consideration  of  all  further  direction  as  to  the  costs  of  this  suit  until  after  the 
Remembrancer  shall  have  made  his  report." 
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ground  that  there  was  nothing  to  shew  that  the  bill  had  been  presented  for  payment 
and  dishonoured.  In  Everard  v.  Watson  (1  E.  &  B.  801)  Lord  Campbell  expressed  his 
regret  at  the  decision  of  Solarte  v.  Palmer,  but  at  the  same  time  said,  "  It  is,  however, 
a  decision  which  we  cannot  reverse,  indeed  I  fear  the  House  of  Lords  could  not  do  so." 
The  case  corresponding  with  the  present  is  Strange  v.  [458]  Price  (10  A.  &  E.  125). 
There  the  notice  was : — "  Messrs.  S.  &  Co.  inform  Mr.  P.  that  Mr.  B.'s  acceptance, 
871.  5s.,  is  not  paid.  As  indorsee,  Mr.  P.  is  called  upon  to  pay  the  money,  which  will 
be  expected  immediately;"  and  that  was  held  insuflficient.  Littledale,  J.,  there  said  : 
"  To  persons  in  general,  perhaps  a  notice  like  this  would  convey  the  requisite  informa- 
tion ;  but  if  we  are  to  lay  down  a  rule  on  the  subject,  we  must  say  that  such  a  notice 
is  insufhcient.  It  is  not  said  that  the  bill  has  been  dishonoured,  or  returned ;  con- 
sistently with  the  language  used,  it  might  never  have  been  presented,  and  have 
remained  unpaid  by  reason  of  the  holder's  laches."  Bailey  v.  Porter  (14  M.  &  W.  44) 
is  distinguishable  :  there  the  bankers  at  whose  house  the  bill  was  made  payable  were 
themselves  the  holders  at  its  maturity,  and  therefore  notice  that  the  bill  was  not  paid 
involved  notice  of  presentment :  Byles  on  Bills,  p.  183,  7th  ed.  In  Allen  v.  Eclmuivdson 
(2  Exch.  719)  Parke,  B.,  said  that  "though  the  strictness  of  the  rule  laid  down  in 
Solarte  v.  Palmer  has  been  modified,  particularly  by  this  Court  in  Bailey  v.  Pmier,  still 
a  notice  of  dishonour  requires  a  certain  formal  intimation  that  the  bill  has  been  duly 
presented  and  not  paid,  and  that  the  party  giving  notice  means  to  hold  the  other  party 
liable."  [Pollock,  C.  B.  Solarte  v.  Palmer  is  a  binding  authority  as  a  decision,  but  it 
is  not  binding  as  to  the  reasons  given  for  it ;  therefore  it  is  no  authority  that  the 
notice  must  shew,  either  by  express  terms  or  necessary  implication,  that  the  bill  has 
been  presented  and  dishonoured.  The  true  criterion  is  stated  by  Lord  Campbell  in 
Everard  v.  Watson.']  In  Furze  v.  Sharwood  (2  Q.  B.  388,  415),  where  several  notices 
similar  to  the  present  were  held  insufficient.  Lord  Denman  said,  "  If  we  are  to  refer 
the  question  to  a  reasonable  intendment,  and  what  a  man  of  business  would  naturally 
conclude  from  the  words,  we  [459]  can  hardly  decide  it  without  the  intervention  of  a 
jury,  whose  opinions  will  naturally  vary  with  the  circumstances  of  each  case."  There 
was  no  evidence  that  this  was  accepted  as  a  notice.  The  clerk  said  "  it  should  be 
attended  to,"  but  that  might  mean  that  the  "notice  shall  be  attended  to."  Besides, 
though  a  clerk  may  have  authority  to  receive  a  notice  of  dishonour,  he  is  not  an  agent 
to  promise  payment. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  No  doubt 
when  first  the  case  of  Solarte  v.  Palmer  was  decided  it  was  regi-etted,  but  it  was 
followed  by  other  decisions  supposed  to  be  founded  on  its  authority,  and  amongst 
them  that  of  Strange  v.  Price  (10  A.  &  E.  125),  where  Lord  Denman  expressed  a  doubt 
as  to  the  reasoning  on  which  Solarte  v.  Palmar  turned ;  but  considered  the  decision  as 
binding.  Patteson,  J.,  said  he  thought  that  Strange  v.  Price  might  by  possibility  be 
distinguished  from  Solarte  v.  Palmer,  and  was  anxious  that  it  should  be  discussed ;  but 
no  real  distinction  could  be  drawn.  At  length,  after  several  cases  following  what  was 
thought  to  be  the  decision  in  Solarte  v.  Palmer,  it  became  apparent  that  if  that  state 
of  things  continued  considerable  injustice  would  be  done,  and  that  it  would  be  necessary 
for  merchants  and  men  of  business  to  alter  their  universal  practice, — indeed,  as 
observed  by  a  merchant  at  the  time  of  that  decision,  no  person  could  safely  send  a 
notice  of  dishonour  without  an  attorney  or  a  draftsman  at  his  elbow.  The  doctrine 
laid  down  in  Solarte  v.  Palmer  that  the  notice  "should  at  least  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms  or  by  necessary  implication,  that  the 
bill  has  been  dishonoured,"  is  no  part  of  the  decision  which  is  binding  on  us.  I  agree 
with  what  was  said  by  Lord  Campbell  in  Everard  v.  Watson  (1  E.  &  B.  804),  [460] 
that  "in  the  case  of  mercantile  instruments  it  is  peculiarly  important  that  we  should 
maintain  the  efficiency  of  words  according  to  the  ordinary  usage  of  language."  The 
cjise  of  Bailey  v.  Poiter  is  a  direct  authority  that  this  notice  is  sufficient.  There  the 
cases  of  Solarte  v.  Palmer  and  Strange  v.  Price  were  cited  ;  but  the  Court,  after  taking 
time  to  consider,  held  that  the  notice  gave  distinct  information  that  the  bill  had  been 
dishonoured.  I  do  not  think  that  there  is  any  material  difference  between  the 
expressions  in  that  notice  and  the  saying,  as  in  this,  that  "the  bill  due  is  unpaid  and 
payment  is  requested."  Any  person  of  common  understanding  would  predicate  that 
the  bill  had  been  presented  for  payment  and  dishonoured.  Then  there  are  the 
additional  circumstances  that  the  bill  was  taken  to  the  office  of  the  defendant  on  the 
proper  day  for  giving  notice  of  dishonour ;  that  the  person  who  brought  it  wrote  on  a 
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paper  that  the  bill  was  unpaid,  and  requested  payment  before  4  o'clock.  That  was 
delivered  to  a  clerk  to  take  to  the  defendant.  The  clerk  returned  and  said, — "  It  shall 
be  attended  to."  That  was  some  evidence  from  which  a  jury  might  infer  that  the 
defendant  would  pay  it.  It  is  true  that  it  might  mean  nothing  more  than  that  "  the 
notice  shall  be  attended  to;"  but  it  might  mean  something  more,  and  it  would  have 
been  proper  to  leave  it  to  the  jury  to  consider  whether,  under  all  the  circumstances, 
the  defendant  had  not  reasonable  information  that  the  bill  had  been  presented  and 
dishonoured,  and  that  he  was  called  upon  to  pay  it.  However  the  only  question 
reserved  at  the  trial  was  whether  the  notice  was  sufficient,  and  I  think  it  was. 

Martin,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  case  of  Bailey  v. 
Porter  is  directly  in  point.  There  a  clerk  of  the  plaintiff's,  on  the  day  the  bill  became 
due,  wrote  a  letter  to  the  defendant  stating  that  the  "  acceptance  [461]  due  that  day 
was  unpaid,  and  requesting  his  immediate  attention  to  it."  This  Court  in  a  considered 
judgment  said  that  the  notice  appeared  to  them  "  a  distinct  notice  that  the  bill  had 
been  dishonoured,  and  that  the  expression  in  it  requesting  his  immediate  attention 
to  it  must  be  understood  by  any  person  acquainted  with  business  as  directing  the 
indorser's  attention  to  the  bill,  and  calling  upon  him  to  pay  the  amount  of  it."  If  I 
had  to  decide  this  case  independently  of  that,  I  should  concur  in  every  word  of  the 
judgment ;  but  it  is  sufficient  to  say  that  there  is  a  decision  of  this  Court,  subsequent 
to  those  cited  by  the  defendant,  directly  in  point.  It  is  argued  that  there  are  circum- 
stances in  that  case  which  distinguish  it  from  the  present :  I  think  they  do  not. 
Stress  has  been  laid  on  the  fact  that  there  the  bill  was  accepted  payable  at  the  bankers 
who  were  the  holders  of  it  at  its  maturity ;  but  the  Court  founded  their  judgment 
upon  the  true  meaning  of  the  expressions  contained  in  the  notice.  I  think  that  is  not 
so  strong  a  case  as  the  present,  because  here  tbe  notice  was  sent  in  to  the  defendant, 
and  an  answer  was  returned  that  "  it  should  be  attended  to."  It  is  said  that  is  a 
question  for  the  jury  ;  but,  assuming  those  circumstances  did  not  exist,  it  is  impossible 
not  to  see  that  the  notice  in  this  case  is  identical  with  that  in  Bailey  v.  Foj-ter. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  I 
camiot  say  that  Bailey  v.  Fmier  governs  this  case,  because  it  seems  to  me  distinguish- 
able on  the  ground  pointed  out  by  Mr.  Hannen.  There  the  bill  was  accepted 
payable  at  the  bank  of  the  plaintiffs,  and  on  the  day  it  became  due  they  were  the 
holders  of  it ;  therefore  they  could  not  present  it  to  themselves  ;  and  if  they  had  no 
effects  of  the  acceptor  in  their  hands  it  was  inevitably  dishonoured.  But  I  am  pre- 
pared to  discharge  this  rule  on  [462]  another  ground.  As  to  the  case  of  Solarte  v.  Palmer, 
I  agree  that,  even  supposing  the  House  of  Lords  could  reverse  its  own  decision,  we 
cannot.  But  in  the  case  of  Bright  v.  Hutton  (3  H.  L.  C.  341,  388)  the  House  of  Lords 
considered  that  they  were  not  bound  by  their  erroneous  decision  on  a  question  of  fact. 
That  prevents  us  being  bound  by  an  erroneous  decision  of  the  House  of  Lords  on  a 
question  of  fact ;  and  I  cannot  help  thinking  that  this  must  be  a  question  of  fact. 
We  cannot  inquire  into  the  effect  of  the  instrument  on  the  mind  of  any  particular 
individual,  but  whether  it  gives  to  people  in  general  notice  that  the  bill  has  been  pre- 
sented and  dishonoured.  Suppose  a  notice  was  in  these  terms  : — "  I  demand  payment 
of  a  bill  of  which  A.  is  the  drawer  and  you  are  the  acceptor  for  1001.,  and  which 
amount  you  owe  me  ; "  does  not  that  convey  as  strong  an  intimation  of  notice  of  dis- 
honour as  if  there  had  been  a  demand  of  Is.  6d.  for  noting?  I  think  it  does.  Here 
the  notice  does  not  in  terms  say  that  the  defendant  owes  the  money,  but  when  pay- 
ment is  demanded  it  is  equivalent  to  saying  "  you  owe  me  the  money."  A  "  request " 
amounts  to  the  same  thing  :  it  indicates  that  the  party,  as  a  matter  of  right,  requests 
that  the  money  may  be  paid.  According  to  Solarte  v.  Palmer,  I  should  be  prepared 
to  hold,  if  necessary,  that  in  every  case  where  the  request  for  payment  was  made  on 
the  proper  day,  the  jury  ought  to  be  asked  whether  that  did  not  by  necessary  implica- 
tion convey  to  the  party  requested  notice  that  the  bill  had  been  dishonoured.  In  my 
opinion  that  is  the  principle  which  we  had  better  at  once  boldly  adopt,  rather  than 
attempt  to  get  over  that  decision  from  a  desire  to  do  substantial  justice.  Certainly 
that  is  what  I  should  be  inclined  to  do,  but  in  this  particular  case  we  need  not  go  so 
far.  I  agree  with  Mr.  Hannen  that  the  defendant's  clerk  was  not  [463]  his  agent  to 
make  any  admission ;  but  he  was  his  agent  to  receive  the  notice,  and  if  what  took 
place  affected  the  mind  of  the  defendant  with  notice,  that  is  enough.  Now  the 
manager  of  the  bank  goes  to  the  defendant's  office,  writes  the  notice  on  a  piece  of 
paper  and  sends  it  in  to  the  defendant.     Instead  of  the  defendant  saying,  "  What  does 
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this  mean  1  I  do  not  understand  that  the  bill  has  been  dishonoured  : "  he  says,  "  It 
shall  be  attended  to,"  which  means  "  I  will  pay  it."  I  hold,  therefore,  that  in  this 
particular  case  there  was  evidence  for  the  jury,  according  to  the  law  as  laid  down  in 
Solarte  v.  Palmer,  that  the  notice  so  given  conveyed  an  intimation  that  the  bill  had 
been  presented  and  was  dishonoured.  And  I  am  prepared  to  go  further,  and  say  that 
in  every  case  where  a  demand  of  payment  is  made  on  a  drawer  or  indorsee  by  the 
holder  of  the  bill  on  the  proper  day,  it  ought  to  be  left  to  the  jury  to  say  whether, 
under  the  ciri3umstances,  there  was  suflBcient  notice  of  dishonour. 
Eule  discharged. 

Martin  v.  The  Leicester  Waterworks  Company.  June  4,  1858. — A  person  claim- 
ing compensation  under  a  Waterworks  Act,  which  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845,  agreed  with  the  Company  to  appoint  as  sole  arbitrator, 
for  the  purpose  of  settling  the  amount  of  such  compensation,  a  person  to  be 
nominated  by  two  others.  They  accordingly  nominated  an  arbitrator  who 
awarded  to  the  claimant  a  sum  exceeding  5001.  Held,  that  the  claimant 
was  entitled  to  the  costs  of  the  arbitration,  although  no  offer  had  been  made 
by  the  Company,  or  the  other  preliminaries  mentioned  in  the  statute  complied 
with. 

[S.  C.  27  L.  J.  Ex.  432.] 

The  declaration  stated  that,  before  and  at  the  time  of  the  making  of  the  agreement 
hereinafter  mentioned,  the  defendants  were  a  corporation  established  and  incorporated 
by  act  of  parliament  for  the  purpose  of  better  supplying  with  water  the  inhabitants  of 
the  borough  of  Leicester,  [464]  &c. ;  and  it  was  by  the  special  act  of  parliament  relat- 
ing to  the  said  Leicester  Waterworks  Company  enacted  (10  &  11  Vict.  c.  cclxxxii., 
s.  41),  "that  all  persons  interested  in  the  water  mills  situate  on  the  stream  flowing 
from  the  reservoir  thereby  authorized  to  be  made  at  or  near  Thornton  in  such  special 
act  mentioned,  and  lying  above  the  junction  of  such  stream  with  the  river  Soar  or 
Leicester  navigation,  should  be  entitled  to  pecuniary  compensation  for  or  in  respect 
of  any  injury  they  might  respectively  sustain  by  the  abstraction  of  water  for  the 
purposes  of  the  said  undertaking  ;  and  that  the  amount  of  such  compensation  should, 
in  case  of  disagreement  between  the  Company  and  such  persons  respectively,  or  any 
of  them,  be  settled  by  arbitration  in  manner  provided  by  the  '  Lands  Clauses  Con- 
solidation Act,  1845,'  in  cases  of  disputed  compensation."     And  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  said  agreement,  was  possessed  of  a  certain  water 
mill,  called  the  Anstey  Mill,  situate  on  the  said  stream  flowing  from  the  said  reservoir 
at  or  near  Thornton  aforesaid,  and  lying  above  the  junction  of  such  stream  with  the 
said  river  Soar  or  Leicester  navigation,  and  interested  in  such  mill,  to  wit,  as  owner 
thereof,  and  by  reason  thereof  and  of  the  premises  was  entitled  to  compensation  from 
the  defendants  for  and  in  respect  of  injuries  sustained  by  him  by  the  abstraction  of 
water  by  the  defendants  for  the  purposes  of  the  said  undertaking :  but  the  defendants, 
before  and  at  the  time  of  the  making  of  the  said  agreement,  had  not  made  any  satis- 
faction to  the  plaintiff  in  respect  of  such  compensation,  and  a  disagreement  had  arisen 
between  the  defendants  and  the  plaintiff  respectively  as  to  the  amount  of  such  com- 
pensation ;  and  thereupon,  to  wit,  on  &c.,  by  a  certain  agreement  made  and  entered 
into  by  and  between  the  plaintiff  and  the  defendants,  after  reciting  (inter  alia)  that 
the  plaintiff  claimed  [465]  to  be  a  person  interested  in  the  said  water  mill  within  the 
meaning  of  the  41st  section  of  the  said  Leicester  Waterworks  Act,  1847,  and  to  be 
entitled  to  a  sum  of  money  exceeding  the  sum  of  501.  as  pecuniary  compensation  for 
and  in  respect  of  injury  sustained  by  him  by  the  abstraction  of  water  for  the  purposes 
of  the  undertaking  in  the  said  act  of  parliament  mentioned ;  and  also  reciting,  as  the 
fact  was,  that  a  disagreement  existed  between  the  plaintiff  and  the  Leicester  Water- 
works Company  as  to  the  amount  of  such  compensation :  and  also  reciting,  Jis  the  fact 
was,  that  the  parties  thereto  had  mutually  agreed  to  appoint  as  sole  arbitrator,  for 
the  purpose  of  ascertaining  and  settling  the  amount  of  such  compensation,  a  person 
to  be  nominated  by  K.  Macaulay  and  J.  Mellor,  and  that  the  said  K.  Macaulay  and 
J.  Mellor  had  accordingly  nominated  G.  Hayes  for  that  purpose ;  they,  the  Leicester 
Waterworks  Company  and  the  plaintiff,  did  thereby,  in  performance  of  the  said  therein 
recited  agreement  and  in  pursuance  of  the  provisions  of  the  "  Lands  Clauses  Consoli- 
dation Act,  1845,"  and  of  the  Acts  above  referred  to,  appoint  the  said  G.  Hayes  to 
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act  us  sole  arbitrator,  on  behalf  both  of  the  said  Company  and  of  the  plaintiff,  to 
ascertain  and  settle  the  amount  of  such  disputed  compensation.  Averments  :  that 
the  agreement  was  signed  by  the  plaintiff  and  J.  Loseby,  the  clerk  of  the  Leicester 
Waterworks  Company  and  on  their  behalf,  and  was  duly  sealed  with  the  seal  of  the 
Company :  that  the  said  G.  Hayes,  in  pursuance  of  the  powers  contained  in  the  said 
agreement,  having  taken  upon  himself  the  burthen  of  the  said  arbitration,  did,  in  due 
manner  and  in  pursuance  of  the  powers  vested  in  him  by  the  said  agreement  and  other 
powers  enabling  him  in  that  behalf,  and  within  three  calendar  months  irom  the  time 
he  was  so  appointed  arbitrator  as  aforesaid,  and  in  accordance  with  the  provisions  of 
the  "Lands  Clauses  Consolidation  Act,  [466]  1845,"  to  wit,  on  &c.,  duly  make  and 
publish  his  award  in  writing  under  his  hand  and  seal  of  and  concerning  the  matters 
in  difference  between  the  plaintiff  and  the  defendants  so  referred  to  him  as  aforesaid  : 
and,  after  reciting  the  said  agreement,  did  by  his  said  award  then  award,  ascertain, 
settle  and  determine  that  the  amount  of  compensation  due  and  payable  from  the  said 
Company  to  the  plaintiff  for  and  in  respect  of  the  injury  sustained  by  him  as  owner 
of  the  said  mill  called  the  Anstey  Mill,  by  reason  of  the  abstraction  of  water  by  the 
Company  for  the  purpose  of  the  said  undertaking,  was  and  should  be  the  sum  of  4401., 
which  said  sum  so  awarded  as  aforesaid  exceeds  the  sum  of  501.,  and  was  and  is  a  much 
larger  sum  of  money  than  was  ever  offered  by  the  defendants  to  the  plaintiff  for  and 
in  respect  of  such  compensation  as  aforesaid.  And  afterwards,  to  wit,  on  &c.,  and 
before  the  commencement  of  this  suit,  the  said  C  Hayes,  as  such  arbitrator  as  afore- 
said, had  notice  of  the  premises,  and  afterwards  according  to  and  in  compliance  with 
the  provisions  of  the  "Lands  Clauses  Consolidation  Act,  1845,"  by  writing  under  his 
hand,  at  the  request  of  the  plaintiff,  settled  the  costs  of  the  plaintiff  of  and  incident 
to  the  said  arbitration  to  amount  to,  and  the  same  when  so  settled  amounted  to,  the 
sum  of  1071.  14s.  2d. ;  of  all  which  the  defendants  had  notice  before  the  commence- 
ment of  this  suit,  and  have  been  requested  to  pay  the  same.  Breach.  That  although 
all  things  have  been  done  and  have  happened  to  entitle  the  plaintiff  to  have  the  said 
costs  so  settled  by  the  said  arbitrator  paid  to  him  by  the  defendants,  yet  the  defen- 
dants have  not  paid  the  said  sum  of  1071.  14s.  2d.,  &c. 

Plea.  That  the  plaintiff  did  not,  at  any  time  before  the  alleged  submission  to 
arbitration,  give  notice  in  writing  to  the  defendants  of  his  desire  to  have  the  compen- 
sation claimed  by  him  settled  by  arbitration,  or  state  in  any  such,  [467]  or  in  any 
other  notice  to  the  defendants  the  nature  of  the  interest  in  respect  of  which  he  claimed 
compensation,  and  did  not  state  in  any  notice  to  the  defendants  the  amount  of  com- 
pensation claimed  by  the  plaintiff  in  respect  of  the  alleged  injury ;  and  the  plaintiff 
at  all  times  omitted,  and  though  requested  on  behalf  of  the  defendants  so  to  do, 
refused  to  state  the  amount  of  compensation  claimed  by  him  ;  and  by  reason  thereof 
the  Company  were  at  all  times  ignorant  of  the  amount  of  injury  (if  any)  sustained  by 
the  plaintiff  or  of  the  compensation  which  the  Company  ought  to  pay  or  offer,  and 
therefore  the  Company  could  not  and  did  not  offer  any  sum  or  compensation  to  the 
plaintiff;  and  there  was  not  any  disagreement  as  to  the  amount  of  compensation 
payable  to  the  plaintiff ;  nor  was  the  case  between  the  plaintiff  and  the  Company  a 
case  of  disputed  compensation  within  the  meaning  of  the  "  Lands  Clauses  Consolida- 
tion Act,  1845,"  or  of  the  said  Leicester  Waterworks  Act,  1847,  section  41 ;  and  the 
said  arbitration  was  in  truth  an  arbitration  at  common  law  and  not  by  virtue  of  the 
said  "Lands  Clauses  Consolidation  Act,  1845;"  and  the  said  submission  did  not 
express  or  provide  that  the  plaintiff  should  in  any  event  be  entitled  to  have  any  costs 
settled  by  the  said  arbitrator,  or  to  have  any  costs  paid  by  the  defendants ;  and  the 
plaintiff  was  not  entitled  to  have  his  costs  of  and  incident  to  the  said  arbitration 
settled  by  the  said  arbitrator  or  paid  by  the  defendants ;  and  therefore  the  defendants 
have  not  paid  the  same. 

Replication.  That  after  the  said  alleged  omission  and  refusal  of  the  plaintiff  to 
state  the  amount  of  compensation  claimed  by  him,  and  before  the  said  arbitration 
was  entered  upon  or  commenced,  the  defendants  and  the  plaintiff  made  and  entered 
into  the  said  agreement,  whereby  and  by  reason  whereof  the  defendants  exonerated 
and  discharged  the  plaintiff  from  giving  notice  to  the  defendants  of  his  desire  [468] 
to  have  the  compensation  claimed  by  him  settled  by  arbitration,  and  from  stating  in 
such  notice  or  otherwise  the  nature  of  the  interest  in  respect  of  which  he  claimed 
compensation,  or  the  amount  of  such  compensation  ;  and  also  by  reason  thereof  then 
waived  and  exonerated  the  plaintiff  from  taking  all  or  any  of  the  preliminaries  required 
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by  the  statutes  previous  to  the  entering  upon  the  said  reference  under  and  by  virtue 
of  the  said  statutes.  And  the  arbitration  was  in  truth  an  arbitration  under  and  by 
virtue  of  the  said  statutes,  and  not  an  arbitration  at  common  law. 

The  plaintiff  also  demurred  to  the  plea;  and  the  defendant  demurred  to  the 
replication.     Joinders  therein. 

Wilde  (Phipson  and  Bell  with  him)  argued  for  the  plaintiff  (June  2).  The 
declaration  is  good  and  the  plea  bad.  This  is  an  award  under  a  submission  reciting 
that  the  plaintiff  is  entitled  to  compensation  under  the  "  Leicester  Waterworks  Act, 
1847  "  (10  Vict.  c.  cclxxxii.).  The  first  section  of  the  Act  incorporates  the  "Lands 
Clauses  Consolidation  Act,  1845  "  (8  &  9  Vict.  c.  18) ;  and  the  41st  section  provides 
that  all  persons  interested  in  the  water  mills  situate  on  the  stream  flowing  from  the 
reservoir  thereby  authorized  to  be  made,  &c.,  shall  be  entitled  to  pecuniary  compensa- 
tion in  respect  of  any  injury  they  may  sustain  by  the  abstraction  of  water  for  the 
purposes  of  the  undertaking ;  and  that  the  amount  of  such  compensation  shall  in 
cases  of  disagreement  be  settled  by  arbitration  in  manner  provided  by  the  "  Lands 
Clauses  Consolidation  Act,  1845."  By  the  25th  section  of  that  Act  "  when  any 
question  of  disputed  compensation  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  authorized  or  required  to  be  settled  by  arbitration,  shall  have  arisen,  then 
unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each  party, 
on  the  request  of  the  other  [469]  party,  shall  nominate  and  appoint  an  arbitrator  to 
whom  such  dispute  shall  be  referred ;  and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  undertaking  under  the  hands  of  the  said 
promoters,  or  any  two  of  them,  or  of  their  secretary  or  clerk,  and  on  the  part  of  any 
other  party  under  the  hand  of  such  party,  &c. ;  and  such  appointment  shall  be 
delivered  to  the  arbitrator  and  shall  be  deemed  a  submission  to  arbitration  on  the  part 
of  the  party  by  whom  the  same  shall  be  made,"  &c.  By  section  34,  "  all  the  costs  of 
any  such  arbitration,  and  incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be 
borne  by  the  promoters  of  the  undertaking,  unless  the  arbitrators  shall  award  the 
same  or  a  less  sum  than  shall  have  been  offered  by  the  promoters  of  the  undertaking, 
in  which  case  each  party  shall  bear  his  own  costs  incident  to  the  arbitration,  and  the 
costs  of  the  arbitrators  shall  be  borne  by  the  parties  in  equal  proportions."  The  plea 
sets  up  as  an  answer  that  the  plaintiff  is  not  entitled  to  costs,  because  no  provision  is 
made  for  them  in  the  submission,  and  this  is  not  a  case  of  disputed  compensation 
within  the  meaning  of  those  Acts,  inasmuch  as  the  preliminaries  necessary  to  a  statu- 
tory reference  have  not  been  complied  with.  But  the  plaintift"  had  a  right  to  pecuniary 
compensation  under  the  special  Act ;  and  by  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  "If  any  party  shall  be  entitled  to  any  compensation,  &c., 
for  which  the  promoters  of  the  undertaking  shall  not  have  made  satisfaction  under 
the  provisions  of  this  or  the  special  Act,  &c.,  and  if  the  compensation  claimed  in  such 
case  shall  exceed  the  sum  of  501.,  such  party  may  have  the  same  settled  either  by 
arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit ;  and  if  such  party  desire 
to  have  the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice  in 
writing  to  the  promoters  of  the  undertaking  of  such  his  [470]  desire,  stating  in  such 
notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims  compensa- 
tion, and  the  amount  of  the  compensation  so  claimed  therein  ;  and  unless  the  promoters 
of  the  undertaking  be  willing  to  pay  the  amount  of  the  compensation  so  claimed,  and 
shall  enter  into  a  written  agreement  for  that  purpose  within  twenty-one  days  after 
the  receipt  of  any  such  notice  from  any  party  so  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided."  The  section  goes  on  to  say  that  in  case 
the  pjirty  desires  to  have  the  compensation  settled  by  a  jury  he  may  give  a  similar 
notice.  The  object  of  the  notice  is  to  inform  the  promoters  of  the  undertaking  that 
the  party  has  made  his  election  :  where  both  parties  agree  that  the  compensation  shall 
be  settled  by  arbitration,  no  notice  is  necessary.  The  23rd  and  25th  sections  apply 
to  cases  where  there  is  a  dispute  as  to  the  amount  of  compensation  claimed  or  offered, 
which  is  to  be  settled  by  compulsory  arbitration,  not  to  a  case  where  both  parties 
agree  to  appoint  an  arbitrator.  Collins  v.  27ie  South  Staffordshire  Railway  Company 
(7  Exch.  5)  is  an  express  authority  to  that  effect.  Pollock,  C.  B.,  there  said  : — "  There 
can  be  no  necessity  for  a  perfect  compliance  with  all  the  statutory  forms  where  both 
parties  concur  in  the  appointment  of  an  arbitrator.  The  notices  required  by  the  Act 
can  only  be  necessary  where  no  option  is  exercised  and  it  is  doubtful  what  the  claimant 
may  require ;  but  where  the  parties  agree  to  refer  according  to  the  statute,  and  that 
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agreement  is  acted  on,  it  is  sufficient  if  the  appointment  of  an  arbitrator  on  the  part 
of  the  Company  is  signed  by  the  secretary."  Regina  v.  Biram  (17  Q.  B.  969)  shews 
that  the  costs  may  be  awarded  by  a  separate  instrument. 

Aspland,  for  the  defendant.  The  plea  is  good,  and  the  declaration  and  replication 
bad.  Collins  v.  T/ie  South  [471]  Staffordshire  Railway  Company  (7  Exch.  5)  has  no 
bearing  on  this  case,  for  there  the  declaration  alleged  both  a  notice  by  the  party 
requiring  compensation  and  an  offer  by  the  promoters  of  the  undertaking.  Here  there 
has  been  no  notice  or  offer.  In  The  South  Eastern  Railway  Company  v.  Richardson 
(15  C.  B.  810,  821),  the  judgment  proceeded  on  the  ground  that  an  offer  had  been 
made  by  the  Company,  and  Parke,  B.,  observed  that  it  was  unnecessary  to  say  what 
the  decision  would  have  been  if  no  offer  had  been  made.  [Wilde  referred  to  the  51st 
section.]  That  section  is  in  pari  materia  with  the  34th  :  the  one  relates  to  the  costs 
of  inquiry  before  a  jury,  the  other  to  the  costs  of  arbitration.  Under  the  51st,  the 
party  is  not  entitled  to  costs  unless  the  jury  give  a  verdict  for  a  greater  sum  than  that 
previously  offered  ;  so,  under  the  34th,  there  must  have  been  an  offer  to  entitle  the 
party  to  costs.  The  68th  section  simply  provides  for  notice  being  given.  [Bram- 
well,  B.  The  parties  agree  to  refer  upon  the  terms  of  the  Lands  Clauses  Consolidation 
Act,  1847,  and  under  the  34th  section  the  right  to  costs  would  seem  to  depend  on  an 
offer  having  been  made.]  Where  a  railway  Act  contained  a  clause  that,  in  case  of 
disputed  compensation,  the  matter  should  be  referred  to  a  jury,  with  the  usual  pro- 
visions as  to  costs,  but  the  parties,  instead  of  proceeding  under  the  Act,  agreed  that 
the  amount  of  compensation  should  be  settled  by  arbitration,  and  the  submission  was 
silent  as  to  costs,  it  was  held  by  Coleridge,  J.,  that  the  party  in  whose  favour  the 
award  was  made  was  not  entitled  to  costs  :  Ex  parte  Reynall  (5  Railw.  Cas.  60 ;  16  L.  J. 
Q.  B.  304).  In  Richardson  v.  South  Eastern  Railway  Company  (11  C.  B.  154,  164), 
Jervis,  C.  J.,  observed  in  the  course  of  the  argument,  that  "  possibly  the  legislature 
may  have  intended  to  compel  the  promoters  in  every  case  to  make  a  tender  for  the 
purpose  of  [472]  making  the  clauses  as  to  costs  apply."  Moreover,  if  there  was  any 
power  to  award  costs,  they  should  have  been  settled  by  the  same  instrument.  That 
may  not  be  necessary  where  the  arbitration  is  strictly  in  accordance  with  the  Act,  but 
it  is  requisite  in  this  case. 

Wilde  replied. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — The  question  in  this  case  was  whether  the  arbitrator, 
to  whom  a  claim  for  compensation  under  the  Leicester  Waterworks  Act  had  been 
referred  by  agreement  between  the  parties,  had  any  power  to  award  costs  to  be  paid 
by  the  defendants.  We  are  of  opinion  that  he  had.  We  think  that  this  was  not  a 
reference  under  the  Lands  Clauses  Consolidation  Act,  1845,  but  a  general  reference  in 
accordance  with  its  provisions,  so  as  to  entitle  the  plaintiff  to  costs. 

Bramwell,  B.  I  wish  to  say  why  it  was  that  I  entertained  any  doubt,  and  in 
what  way  I  >have  come  to  the  same  conclusion  as  the  rest  of  the  Court.  It  appears 
to  me  that  this  is  not  a  compulsory  arbitration  under  the  Lands  Clauses  Consolidation 
Act,  because,  in  that  case,  either  the  two  parties  concur  in  the  appointment  of  the 
same  arbitrator,  or  one  nominates  one  arbitrator  and  the  other  another.  There  is  no 
such  appointment  or  nomination  here ;  for  both  parties  agree  that  two  persons  named 
shall  nominate  an  arbitrator.  That  is  not  a  proceeding  under  the  statute  :  there  is  no 
appointment  of  an  arbitrator  under  the  seal  of  the  Company,  but  the  introduction  of 
an  arbitrator  by  agreement  between  the  parties.  The  case  of  Collins  v.  The  South 
Staffordshire  Railway  Company  (7  Exch.  5)  shews  that  it  was  competent  for  the  parties 
to  refer  on  the  same  terms  as  a  compulsory  reference  under  the  statute.  Then  a  doubt 
arose  in  [473]  my  mind  whether  in  that  case  the  right  to  costs  did  not  depend  on  au 
offer  of  some  sum  having  been  made.  But  on  minute  examination  of  the  statute  I  am 
satisfied  that  Mr.  Wilde  is  right.  Section  34  says  that  all  the  costs  of  the  arbitration 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the  arbitrator  shall 
award  the  same  or  a  less  sum  than  shall  have  been  ottered.  It  occurred  to  me  that 
the  statute  contemplated  that  there  must  be  a  sum  offered ;  but,  on  looking  at  the 
other  part  of  the  Act,  I  think  that  if,  on  a  compulsory  reference  under  the  statute, 
the  promoters  do  not  offer  any  sum,  they  must  inevitably  pay  the  costs.  If  they  do 
offer  a  sum  sufficient,  then  they  have  only  to  pay  the  sum  awarded,  without  costs. 
But  I  think  that  section  34  was  incorporated  into  the  agreement  of  the  parties. 

Judgment  for  the  plaintiff. 
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Sir  John  Morris,  Bart.,  and  Lockwood  v.  The  Rhydydefed  Colliery  Company. 
May  28,  1858. — An  indenture  of  settlement  contained  a  power  for  the  tenant  for 
life  to  lease  for  lives  the  hereditaments  to  any  person  willing  to  build  houses 
thereon  :  Also  a  power  to  lease  for  sixty-three  years  the  coal  mines  under  the 
lands  "  with  all  such  powers,  authorities,  accommodations,  liberties,  and  privileges 
as  shall  be  necessary  or  are  usually  contained  in  leases  of  collieries  or  mines  in 
the  county,  place,  or  neighbourhood  where  the  collieries  intended  to  be  demised 
are  or  shall  be  situate,  for  seeking,  winning,  working,  drawing,  taking  and  carry- 
ing away  the  coals ;  so  as  the  lessees  be  not  made  dispunishable  for  waste  by  any 
express  words  therein  contained."  In  execution  of  this  power  the  tenant  for  life 
granted  a  lease  which  contained  a  power  for  the  lessee  "  to  erect,  build  and  con- 
struct, and  set  up  in  and  upon  the  said  mines,  lands  and  premises,  all  such  engine- 
houses,  machine  offices,  counting-houses,  warehouses,  store-rooms,  workshops, 
workmen's  cottages,  huts,  &c.,  erections,  buildings  and  accommodations  as  shall 
be  bonS,  fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of 
the  said  works."  There  was  also  a  power  to  dig  and  use  stones,  slate,  brick  earth 
and  materials  in  any  part  of  the  land  which  should  be  required  for  the  collieries 
or  for  any  building  thereby  authorized  to  be  made  in  the  exercise  of  any  power 
thereby  granted.  Ejectment  having  been  brought  to  recover  possession  of  the  coal 
mines  on  the  ground  that  the  lease  was  not  a  due  execution  of  the  power,  the 
jury  found  that  a  power  to  build  cottages  in  places  convenient  with  reference  to  the 
works  was  both  necessary  and  usual  in  leases  of  collieries  in  the  neighbourhood. 
Held  :  First,  that  the  lease  was  not  in  excess  of  the  power. — Secondly,  that  the 
lease  was  not  void  on  the  ground  that  the  power  to  build  was  in  violation  of  the 
provision  in  the  settlement  that  the  lessees  should  not  be  made  dispunishable  for 

[S.  C.  27  L.  J.  Ex.  480 :  affirmed  p.  885,  post.] 

Ejectment  to  recover  possession  of  mines  under  certain  lands  in  the  parishes  of 
Swansea  and  Bishopstone  in  the  county  of  Glamorgan. 

[474]  At  the  trial  before  Bramwell,  B.,  at  the  last  Glamorganshire  Assizes,  the 
following  facts  appeared: — By  indenture  of  settlement  of  the  8th  June,  1819,  the 
lands  under  which  the  coal  mines  in  question  were  situate  were  conveyed  by  Sir  John 
Morris,  the  then  owner,  to  the  use  of  himself  for  life  and  after  his  decease  to  the  use 
of  his  son,  John  Morris,  for  life  with  remainders  over.  This  indenture  contained  a 
power  to  lease  such  part  of  the  hereditaments  as  were  then  leased  for  lives,  or  for 
years  determinable  on  the  dropping  of  lives,  to  any  person  for  a  similar  term.  Also 
to  lease  any  part  of  the  hereditaments  to  any  person  for  one,  two  or  three  lives,  either 
with  or  without  a  term  of  years  not  exceeding  fifty ;  or  for  any  number  of  years 
determinable  on  the  dropping  in  of  one,  two  or  three  lives  either  in  possession  or 
reversion.     The  indenture  also  contained  the  following  powers  : — 

That  it  shall  and  may  be  lawful  to  and  for  the  said  Sir  John  Morris  from  time  to 
time  during  his  life,  and  after  his  decease  then  to  and  for  the  said  John  Morris,  to  demise 
or  lease  all  or  any  of  the  hereditaments  to  any  person  or  persons  who  shall  be  willing 
and  shall  actually  covenant  and  agree  to  improve  the  same  by  erecting  or  building 
thereon  any  new  house  or  houses,  erections,  or  buildings,  or  to  rebuild  or  repair  any  of 
the  messuages,  tenements,  erections  or  buildings  which  now  are  or  hereafter  shall  be 
on  the  premises,  and  to  expend  such  sums  of  money  in  improvements  as  shall  be 
adequate  consideration  for  the  interest  to  be  parted  with  or  granted  by  such  leases 
respectively  in  the  hereditaments  so  to  be  demised  respectively,  for  one,  two  or  three 
such  lives  as  aforesaid,  and  either  with  or  without  any  term  of  years  not  exceeding 
fifty,  &c.  And  also  to  demise  the  hereditaments  for  any  term  of  years  not  exceeding 
twenty-one.  And  also  to  demise  and  lease  to  any  person  or  persons  whomsoever  for 
any  term  of  years  not  exceeding  sixty-three,  to  take  effect  in  possession,  &c.,  all  [475] 
or  any  part  of  the  collieries,  coal  mines,  seam  or  seams  of  coal,  or  other  mines  and 
minerals  whatsoever,  opened  or  unopened,  lying  and  being  in,  within,  or  under  all  or 
any  of  the  lands  hereinbefore  granted,  together  with  all  such  powers,  authorities, 
accommodations,  liberties  and  privileges  as  shall  be  necessary  or  are  usually  contained 
in  leases  of  collieries  or  mines  in  the  country,  place,  or  neighbourhood  where  the 
collieries  or  mines  intended  to  be  demised  by  virtue  of  this  power  are  or  shall    be 
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situate,  for  seeking,  winning,  working,  drawing,  taking  and  carrying  away  the  coals 
and  minerals  within  and  under  the  same,  &c. :  so  as  the  lessees  be  not  made  dispunish- 
able for  waste  by  any  express  words  therein  contained. 

Sir  John  Morris  died  in  the  year  1819,  leaving  John  Morris,  his  eldest  son,  him 
surviving.  John  Morris  died  in  the  year  1855,  leaving  the  plaintiff,  his  eldest  son, 
him  surviving,  and  tenant  for  life  under  the  trusts  of  the  above  indenture,  subject  to 
an  unsatisfied  term  of  1000  years  which  is  in  the  plaintiff  Lockwood, 

By  indenture  of  the  1st  January,  1840,  reciting  the  above  indenture  of  settlement 
by  Sir  John  Morris,  his  son,  John  Morris,  demised  the  coal  mines  in  question  to 
George  Morris.  This  indenture  contained  the  following  power : — And  also  full  and 
free  liberty,  power  and  authority  to  and  for  the  said  Gr.  Morris,  his  executors,  adminis- 
trators and  assigns,  and  his  and  their  workmen  to  seek  for,  win,  work,  draw,  take  and 
carry  away  the  coal,  &e.  And  also  to  erect,  build  and  construct,  and  set  up  in  and 
upon  the  said  mines,  lands  and  premises  all  such  engine-houses,  machine-offices,  counting- 
houses,  warehouses,  store-rooms,  workshops,  workmen's  cottages,  stables,  huts,  hoods, 
hovels,  sheds,  bridges,  walls,  erections,  buildings,  and  accommodations  as  shall  be  bon§, 
fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of  the  said  works 
and  [476]  premises.  And  also  full  and  free  liberty  to  and  for  the  said  G.  Morris,  bis 
executors,  &c.,  and  his  and  their  agents  and  workmen,  to  dig  and  raise  and  use  build- 
ing or  other  stones  and  slates,  brick  earth  and  materials  on  any  part  of  the  said  lands 
and  hereditaments,  and  make  the  same  into  bricks,  or  otherwise  to  prepare  the  same 
for  building  with  or  otherwise  using  the  same,  and  which  shall  be  required  for  the 
purposes  of  the  said  collieries  and  works  or  for  any  erection  or  building  hereby 
authorized  to  be  made  in  or  about  the  exercise  and  enjoyment  of  any  liberty,  power 
or  authority  hereby  granted  or  given.  The  lease  contained  a  covenant  by  the  lessee 
that  he  would  not  (amongst  other  things)  sink  any  pit  or  build  any  house  or  building 
of  any  description,  nor  do  any  other  act  on  the  surface  of  the  hereditaments  within 
the  distance  of  200  yards  from  the  mansion-house. 

George  Morris  granted  an  underlease  of  the  mines  to  the  defendants,  who  built  a 
number  of  workmen's  cottages. 

The  estate  consists  of  about  1500  acres  of  land,  with  a  mansion-house,  park  and 
grounds,  and  ornamental  timber  thereon ;  and  parts  of  it  are  valuable  for  building 
purposes.  There  are  veins  and  seams  of  coal  under  the  estate  capable,  as  to  500  acres 
of  surface,  of  being  profitably  worked ;  and  there  are,  within  one  mile  and  a  half  from 
the  mines  opened,  many  acres  of  land,  not  forming  part  of  the  estates,  fit  for  building 
cottages  for  the  men  employed  in  working  the  mines. 

It  was  objected  on  behalf  of  the  plaintiffs,  that  the  lease  of  the  1st  January,  1840,  was 
not  a  due  execution  of  the  powers  contained  in  the  settlement  of  the  8th  June,  1819. 
The  defendants'  counsel  then  tendered  evidence  of  the  contents  of  leases  by  proprietors 
of  coal  mines  in  the  neighbourhood,  containing  powers  for  building  workmen's  cottages. 
This  evidence  was  objected  to,  but  received  by  the  learned  [477]  Judge.  It  was  also 
objected  by  the  plaintiffs'  counsel  that  the  power  to  build  contained  in  the  lease  was 
in  violation  of  the  provision  in  the  settlement,  that  the  lessee  should  not  be  made 
dispunishable  for  waste. 

The  learned  Judge  left  to  the  jury  the  following  questions  : — First,  assuming  the 
true  construction  of  the  lease  of  1840  to  import  an  unrestricted  power  to  build  cottages 
everywhere  all  over  the  estates,  except  within  200  yards  of  the  dwelling-house,  was 
such  a  power  necessary  ?  Secondly,  assuming  the  true  construction  of  that  lease  to 
import  a  restriction  of  the  power  to  build  cottages  to  places  convenient  in  reference 
to  the  works,  was  such  a  power  necessary?  Thirdly,  assuming  the  construction  of 
the  lease  as  in  the  first  question,  was  such  a  power  usual  1  Fourthly,  assuming  the 
construction  as  in  the  second  question,  was  such  a  power  usual  1  The  jury  found  the 
first  and  third  questions  in  the  negative  and  the  second  and  fourth  in  the  affirmative. 
The  learned  Judge  directed  a  verdict  for  the  defendants,  reserving  leave  to  the  plaintiffs 
to  move  to  enter  the  verdict  for  them. 

Grove,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Evans  and  Giffard  now  shewed  cause.(a)  The  lease  is  not  in  excess  of  the  power. 
The  general  words,  "  with  all  such  powers,  authorities,  accommodations,  &c.,  as  shall 
be  necessary  or  usually  contained "  in  leases  of  collieries  in  the  neighbourhood,  are 

(a)  Before  Pollock,  G.  B.,  Martin,  B.,  and  Bramwell,  B. 
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not  qualified  by  the  words  "  for  seeking,  winning,"  &c.  the  coal.  The  case  is  concluded 
by  the  finding  of  the  jury,  that  a  power  to  build  cottages  in  places  convenient  in 
reference  to  the  works  was  necessary  and  usual.  But  assuming  that  the  lease  contains 
something  in  excess  of  the  power,  it  is  not  therefore  altogether  void. 

[478]  The  Court  then  called  on 

Grove  and  Pulling  to  support  the  rule.  The  lease  is  void.  First,  it  is  in  excess 
of  the  power.  The  settlement  contains  an  express  power  to  grant  building  leases  for 
a  term  not  exceeding  fifty  years.  Then  follows  a  power  to  lease  the  coal  mines  for  a 
term  not  exceeding  sixty-three  years,  with  a  grant  of  such  powers,  authorities,  accom- 
modations, &c.,  as  are  necessary  or  usual  for  seeking,  winning,  working,  &c.  the  coal. 
If  the  tenant  for  life  can  build  without  resorting  to  the  former  power,  the  object  of 
the  settlor  will  be  frustrated.  Powers  which  are  in  derogation  of  the  rights  of  a 
reversioner  must  be  strictly  pursued  by  the  tenant  for  life  :  Hawkins  v.  Kemp  (3  East, 
410,  430),  Doe  d.  Bartlett  v.  RencUe  (3  M.  &  Sel.  99).  Where  there  is  a  complete 
execution  of  a  power  and  something  in  excess  of  it,  as  where  a  man  having  a  power 
to  lease  for  twenty-one  years,  leases  for  forty,  that  is  good  in  equity  pro  tanto,  and 
the  excess  alone  is  void ;  but  at  law  the  lease  is  altogether  void  :  Sugden  on  Powers, 
vol.  2,  p.  75,  7th  ed.  Here  it  would  be  necessary  to  go  to  a  Court  of  equity  to  modify 
the  terms  of  the  lease.  The  liberty  to  build  warehouses,  workshops,  and  workmen's 
cottages  cannot  be  imported  into  the  power.  By  this  excess  of  the  power  the  lessee 
is  enabled  to  build  without  restriction  ;  but  the  power  only  authorizes  such  accommo- 
dations as  are  strictly  necessary  for  the  convenient  working  of  the  coals  :  Earl  of 
Cardigan  v.  Armilage  (2  B.  &  C.  197,  211).  [Martin,  B.  This  is  a  lease  of  a  coal 
mine  with  liberty  to  get  the  coal ;  and  supposing  the  liuilding  of  cottages  is  in  excess 
of  the  power,  is  there  any  authority  that  because  the  lessor  professes  to  grant  a  right 
over  the  surface  not  warranted  by  the  power,  the  lease  of  the  mine  is  void?  Pollock,  C.  B. 
An  award  is  merely  the  [479]  execution  of  a  power;  and  it  has  been  decided  that  it 
may  be  good  in  part  and  bad  in  part.]  Doe  d.  Bartlett  v.  liendle  (3  M.  &  Sel.  99)  is 
an  authority  that  the  lease  is  altogether  void.  Secondly,  the  power  to  lease  is  subject 
to  the  condition  that  "  the  lessees  be  not  made  dispunishable  for  waste  by  any  express 
words  therein  contained."  This  lease  in  express  terms  enables  the  lessees  to  commit 
waste,  not  that  which  is  incidental  to  the  working  of  the  mine,  but  which  extends 
over  the  whole  premises.  They  may  build  over  the  entire  1500  acres  of  land  except 
within  200  yards  of  the  mansion-house.  Doe  d.  the  Earl  of  Ecjremont  v.  Burrough 
(6  Q.  B.  229)  and  Yellmoly  v.  Goiver  (11  Exch.  274)  are  authorities  that  the  lease  is 
void  on  this  ground. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  I  do  not 
think  there  would  be  any  difference  of  opinion  among  lawyers  as  to  the  doctrine  with 
reference  to  the  execution  of  this  power ;  but,  looking  to  what  occurred  some  twenty 
or  thirty  years  ago  in  a  case  known  as  The  Jersey  case,(d)  one  ought  not  to  be  too 
positive  as  to  the  law  on  this  subject.  I  say  too  positive,  because  in  that  case  there 
was  a  wide  difference  of  opinion  amongst  eminent  Judges.  The  Court  of  King's 
Bench  gave  a  judgment  which  was  reversed  by  the  Court  of  Exchequer  Chamber  and 
affirmed  in  the  House  of  Lords  by  a  majority  of  nine  against  five,  one  learned  Judge  (e) 
having  changed  his  opinion.  In  that  case  there  was  a  power  of  leasing  for  lives,  at 
the  ancient  and  accustomed  yearly  rents,  such  parts  of  the  estates  as  were  then  let 
foi-  lives  or  for  years  determinable  on  lives,  provided  every  such  lease  [480]  contained 
a  power  of  re-entry  for  non-payment  of  the  rent.  There  was  also  a  power  to  demise 
all  the  estates  for  a  term  not  exceeding  twenty-one  years  at  the  best  yearly  rents, 
provided  every  such  lease  contained  a  clause  of  re-entry  in  case  the  rents  were  unpaid 
for  the  space  of  twenty-eight  days.  The  tenant  for  life  granted  a  lease  of  certain 
premises  which  had  been  formerly  let  for  years  determinable  on  lives,  and  this  lease 
contained  a  power  of  re-entry  if  the  rent  should  be  unpaid  for  the  space  of  fifteen 
days,  and  no  sufficient  distress  could  be  had  on  the  premises.  There  was  a  great 
difference  of  opinion  as  to  whether  that  was  a  valid  execution  of  the  power,  but  finally 
the  House  of  Lords  held  that  where  a  power  of  re-entry  is  silent  as  to  the  time  and 
conditions,  a  reasonable  time  and  qualification  may  be  introduced.     Here  the  question 

{d)  Doe  d.  the  Earl  of  Jersey  v.  Smith,  7  Price,  281,  379 ;  3  Bligh,  290;  2  B.  &  B. 
473 ;  3  Moore,  339. 
{e)  Richards,  C.  B. 
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is  more  a  matter  of  fact  than  of  construction,  except  that  it  is  a  question  of  construction 
whether  those  matters  which  are  permitted  by  the  language  of  the  power  are  to  be 
strictly  limited  to  the  immediate  object,  or  are  to  be  enlarged  to  things  necessary  and 
by  which  access  or  aid  is  afforded  to  that  object.  The  language  is,  "  to  demise  and 
lease  to  any  person  &c.  all  or  any  part  of  the  collieries  &c.,  together  with  all  such 
powers,  authorities,  accommodations,  liberties  and  privileges  as  shall  be  necessary  or 
are  usually  contained  in  leases  of  collieries  or  mines  in  the  country  or  neighbourhood 
where  the  collieries  or  mines  intended  to  be  demised  are  situate."  Therefore  if  the 
powers  are  usually  found  in  such  leases,  that  is  enough.  Again,  the  exigencies  of  the 
locality,  increased  demand  for  coal,  or  other  circumstances,  may  render  new  accom- 
modation necessary,  and  in  that  case  it  shall  be  lawful  to  provide  for  the  altered 
circumstances  of  mining  by  giving  powers  which  are  not  usual.  Then  follows  the 
expression,  "for  seeking,  winning,  working,  drawing,  taking  and  carrying  away  the 
coals  and  minerals  "  &c.  If  the  [481]  collieries  were  far  remote  from  any  habitable 
dwelling,  it  would  be  impossible  for  the  miner  to  walk  a  distance  and  back  in  the 
evening,  exhausted  as  a  labourer  generally  is  by  toil ;  and  therefore  it  would  be  neces- 
sary to  provide  an  adjacent  place  where  he  might  sleep.  Then,  is  not  that  "  necessary  " 
for  the  working  of  the  coal  without  which  the  coal  cannot  be  worked?  That  is  the 
ground  upon  which  I  decide  against  the  plaintiffs  ;  for  after  listening  to  the  able  and 
ingenious  argument  of  their  counsel,  I  must  confess  they  have  failed  to  convince  me 
of  the  correctness  of  their  proposition.  I  am  of  opinion  that  we  ought  to  construe 
this  instrument  in  this  way — that  whatever  cannot  be  dispensed  with,  or  without 
which  the  mine  cannot  be  worked,  not  merely  not  at  all,  but  with  reasonable  efficiency 
and  success,  then  that  matter  is  "  necessary  "  within  the  meaning  of  this  power. 

Martin,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  There 
are  two  questions  in  the  case.  The  first  is  whether  the  lease  of  the  1st  January, 
1840,  made  by  the  tenant  for  life  under  the  power  contained  in  the  settlement,  is 
necessarily  void.  That  is  the  only  question  which  the  plaintiffs  are  entitled  to  argue, 
because  the  other  is  a  question  of  fact  for  the  jury,  and  they  have  found  for  the 
defendants.  Then,  is  the  lease  void?  I  am  of  opinion  that  it  is  not.  It  is  a  lease 
of  the  coal  mines  and  seams  of  coal  under  the  estate,  with  full  power  and  authority 
for  the  lessee  to  seek  for,  win,  take  and  carry  away  the  coal.  Then  two  powers  are 
given.  First,  to  build  upon  the  premises  all  such  engine-houses  &c.,  workshops, 
workmen's  cottages  &c.,  "  erections,  buildings  and  accommodations  as  shall  be  bona 
fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of  the  said 
works."  Secondly,  "  to  use  building  and  other  stones  and  slates,  brick  earth  and 
ma-[482]-terials  on  the  land,  and  make  the  same  into  bricks  for  building  with,  &c., 
and  which  shall  be  required  for  the  purpose  of  the  collieries,  or  for  any  erection  or 
building  thereby  authorized  to  be  made  in  or  about  the  exercise  and  enjoyment  of  any 
liberty,  power  or  authority  thereby  granted."  If  either  of  those  two  powers  are 
inconsistent  with  the  power  given  by  the  settlement,  it  may  be  that  the  lease  is  void, 
though  I  am  far  from  saying  that  such  is  the  case.  There  is  a  demise  of  the  coal 
mine,  which  is  clearly  good  ;  then  there  is  a  power  to  build  workmen's  cottages  bon§, 
jBde  necessary  or  proper  for  the  due  prosecution  and  carrying  on  of  the  works.  Now 
let  us  look  at  the  authority  given  to  the  tenant  for  life.  It  is  to  lease  the  collieries, 
"  together  with  all  such  powers,  authorities,  accommodations,  liberties  and  privileges 
as  shall  be  necessary  or  are  usually  contained  in  leases  of  collieries  or  mines  "  in  that 
neighbourhood.  It  seems  to  me  that  the  way  to  determine  whether  the  erection  of 
cottages  is  justifiable,  is  to  inquire  whether  the  accommodation  of  houses  for  the 
workmen  employed  in  getting  the  coal  is  such  a  provision  as  is  usually  contained  in 
leases  of  collieries  in  that  neighbourhood.  It  is  by  comparison  with  leases  of  collieries 
in  the  neighbourhood  that  it  is  to  be  ascertained  whether  cottages  may  be  erected. 
Putting  on  these  two  instruments  the  common  and  ordinary  construction,  it  is  a  question 
of  fact  whether  the  lease  was  authorized  by  the  settlement.  It  is  said  that  the  power 
is  confined  to  such  buildings  as  are  necessary  in  the  winning  of  the  coal ;  but  that,  in 
my  opinion,  is  not  the  true  construction.  The  lessor  had  a  right  to  provide  for  such 
accommodation,  in  the  building  of  cottages  and  the  taking  of  materials  for  that 
purpose,  as  is  usually  contained  in  leases  in  the  neighbourhood.  Indeed  it  might  be 
that  he  could  not  procure  a  tenant  to  accept  a  lease  without,  because  the  mine  might 
be  in  a  place  far  [483]  from  any  human  abode.  With  respect  to  the  other  question, 
it  is  not  open  to  the  plaintiffs,  because  their  contest  is  that  it  was  wrong  to  leave  any 
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question  at  all  to  the  jury.  However,  my  brother  Brarawell  left  to  them  everything 
that  was  necessary,  and  they  found  for  the  defendants. 

Bramwell,  B.  The  Lord  Chief  Baron  and  my  brother  Martin  being  of  opinion 
that  the  rule  ought  to  be  discharged,  it  is  immaterial  in  one  sense  of  what  opinion 
I  am.  I  confess,  however,  that  with  respect  to  the  first  point  I  entertain  great  doubt,  and 
therefore  express  no  opinion  one  way  or  the  other.  The  question  depends  on  whether 
the  power  is  controuled  by  the  words  "  necessary  for  seeking,  winning,  <fec.  the  coal." 
If  the  argument  for  the  plaintiffs  is  wrong,  then  the  question  arises  whether  the 
power  to  build  workmen's  cottages  is  necessary  or  usual  in  leases  of  collieries,  and 
the  jury  have  found  that  it  is  both  necessary  and  usual.  Then  there  is  a  further 
question  whether  the  cottages  may  be  built  on  any  part  of  the  land,  without  being 
confined  to  any  particular  spot,  or  whether  the  building  must  be  limited  in  the  way 
found  by  the  jury.  Upon  that  point  I  have  not  made  up  my  mind.  With  respect 
to  the  point  that  the  lessee  is  not  made  dispunishable  for  waste,  that  depends  entirely 
on  whether  it  is  usual  or  necessary  to  build  workmen's  cottages. 

Rule  discharged. 


[484]  Browne  and  Another  v.  Hare  and  Another.  June  12,  1858. — The 
defendants,  merchants  at  Bristol,  through  a  broker,  contracted  to  buy  of  the 
plaintiffs,  merchants  at  Rotterdam,  ten  tons  of  the  best  refined  rape  oil,  to  be 
shipped  "free  on  board  "at  Rotterdam  in  September  1857,  at  481.  15s.  per  ton, 
to  be  paid  for,  on  delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of 
exchange  to  be  accepted  by  the  defendants  payable  three  months  after  date,  and 
to  be  dated  on  the  day  of  shipment  of  the  oil.  On  the  8th  of  September  the 
plaintiffs  (having  on  the  previous  day  advised  that  the  shipment  would  be  made) 
shipped  on  board  a  general  ship,  trading  between  Rotterdam  and  Bristol,  five 
tons  of  the  oil,  and  the  master  signed  a  bill  of  lading  by  which  the  oil  was 
deliverable  "  unto  shipper's  order  ; "  and  the  plaintiffs  indorsed  it  specially  to  the 
defendants.  On  the  same  day  the  plaintiffs  inclosed  in  a  letter  to  the  broker 
the  bill  of  lading,  invoice  and  a  bill  of  exchange  drawn  on  the  defendants  in 
accordance  with  the  contract.  On  the  night  of  the  9th  the  ship  with  the  oil  on 
board  was  run  down  in  the  Bristol  Channel  and  the  oil  totally  lost.  The  plaintiffs' 
letter  of  the  8th  arrived  at  Bristol  on  the  afternoon  of  the  10th  in  due  course  of 
post,  but  after  business  hours.  On  the  morning  of  the  11th  the  broker  left  with 
the  defendants  the  bill  of  lading,  invoice  and  bill  of  exchange  for  their  acceptance. 
At  that  time  he  knew  of  the  loss  of  the  ship.  In  about  two  hours  afterwards  the 
defendants  returned  to  the  broker  the  documents  left  with  them,  on  the  ground 
that,  under  the  circumstances,  they  were  not  liable  to  pay  for  the  oil.  In  an 
action  for  not  accepting  the  bill  of  exchange,  and  for  goods  sold  and  delivered  : — 
Held,  that  the  property  in  the  oil  vested  in  the  defendants  on  its  delivery  on 
board  the  ship,  and  consequently  the  plaintiffs  were  entitled  to  recover  on  both 
counts :  Per  Pollock,  C.  B.,  Martin,  B.,  and  Channell,  B.  Bramwell,  B., 
dissentiente. 

[Affirmed  4  H.  &  N.  822.] 

Declaration.  That  defendants  agreed  with  the  plaintiffs  to  buy  of  them  a  certain 
quantity,  to  wit  ten  tons,  of  the  best  refined  rape  oil,  to  be  shipped  free  on  board  at 
Rotterdam  in  September  1857,  at  481.  15s.  per  ton ;  to  be  paid  for,  on  delivery  to  the 
defendants  of  the  bills  of  lading,  by  bill  of  exchange  to  be  accepted  by  the  defendants 
payable  three  months  after  date,  and  to  be  dated  on  the  day  of  shipment  of  the  said 
oil.  And  although  within  the  month  of  September  1857,  the  plaintiffs  shipped  at 
Rotterdam  a  certain  portion,  to  wit  five  tons,  of  the  best  refined  rape  oil  free  on 
board  a  certain  ship  called  the  "Sophie,"  and  the  residue  thereof  free  on  board  a 
certain  other  ship,  and  delivered  to  the  defendants  the  respective  bills  of  lading  of  the 
said  oil  duly  indorsed  to  the  defendants;  and  although  the  plaintiffs  performed  all 
conditions  precedent,  and  all  things  had  been  done  and  happened,  and  all  time  had 
elapsed,  to  entitle  the  plaintiffs  to  have  the  said  oil  paid  for  by  bill  of  exchange  as 
aforesaid,  and  to  maintain  this  action  :  Yet  the  defendants  made  default  in  paying 
for  the  said  portion  of   the  said  oil  so  shipped   on  board  the  said  ship  called  the 
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"  Sophie,"  and  in  accepting  a  bill  of  exchange  [485]  for  the  same.  There  was  also 
a  count  for  goods  bargained  and  sold,  and  goods  sold  and  delivered. 

Pleas  to  first  count.  First :  that  defendants  did  not  agree  with  plaintiffs  as 
alleged.  Secondly :  that  the  plaintiffs  did  not  ship  the  said  portion  of  the  oil  on 
board  the  ship  called  the  "  Sophie."  Thirdly  :  that  the  plaintiffs  did  not  deliver 
to  the  defendants  the  bill  of  lading  of  the  said  portion  of  oil  shipped  on  board 
the  "Sophie "duly  indorsed  to  the  defendants.  Fourthly:  that  the  plaintiffs  were 
not  ready  and  willing  to  deliver  the  said  portion  of  oil  shipped  on  board  the  "  Sophie," 
or  the  bill  of  lading  of  the  same  oil,  to  the  defendants  in  accordance  with  the  terms 
of  the  said  agreement.  Fifthly  :  that  the  said  agreement  was  for  the  sale  of  ten  tons 
of  oil  generally,  and  not  of  any  specific  or  ascertained  oil.  That  the  said  ship  called 
the  "  Sophie  "  was  a  general  ship,  and  was  not  a  ship  chartered  by  the  defendants  or 
in  any  way  appointed  or  denoted  by  them.  That  the  plaintiffs,  when  they  shipped 
the  said  portion  of  oil  on  board  the  "  Sophie,"  took  from  the  master  of  that  vessel  a 
bill  of  lading  of  the  said  oil  making  it  deliverable  to  the  order  of  the  plaintiffs  or  their 
assigns,  and  not  otherwise.  That  before  any  delivery  of  the  said  oil  to  the  defendants, 
and  before  any  indorsement  or  delivery  of  the  said  bill  of  lading,  or  of  any  bill 
of  lading,  of  the  said  oil  to  the  defendants,  the  said  ship  called  the  "  Sophie,"  with 
the  said  oil  on  board,  was  totally  lost,  and  the  said  oil  then  became  and  was  without 
any  neglect  or  default  of  the  defendants  wholly  lost  and  destroyed.  That  the  plaintiffs 
never  in  fact  delivered  or  offered  to  deliver,  nor  have  they  been  ready  and  willing 
to  deliver,  the  said  oil  to  the  defendants ;  nor  have  the  plaintiffs  ever  delivered  or 
offered  to  deliv^er  or  been  ready  and  willing  to  deliver  the  said  bill  of  lading  or  any 
bill  of  lading  of  the  said  oil  to  the  defendants  until  after  the  said  oil  had  been  so 
wholly  lost  and  destroyed  as  [486]  aforesaid.  That  when  the  plaintiffs  delivered  to 
the  defendants  the  said  bill  of  lading  of  the  said  oil  as  in  the  first  count  mentioned, 
the  plaintiffs  knew,  and  the  defendants  did  not  know,  that  the  said  ship  and  the  said 
oil  had  been  so  lost  and  destroyed  as  aforesaid.  That  the  defendants  had  not  derived 
any  benefit  or  advantage  whatever  or  any  possibility  of  benefit  or  advantage  under  the 
said  agreement,  or  received  any  consideration  or  value  whatever  for  the  liability  sought 
to  be  imposed  on  them  in  this  action  by  the  plaintiffs.  To  second  count :  never 
indebted.     Issues  thereon. 

At  the  trial  before  Martin,  B.,  at  the  London  sittings  after  Hilary  Term,  the 
following  facts  appeared.  The  plaintiffs  were  merchants  at  Rotterdam,  and  the  defen- 
dants merchants  at  Bristol.  On  the  9th  of  April,  1857,  the  defendants  wrote  the 
following  letter  to  one  Goolden,  a  broker  at  Bristol,  who  had  before  negociated 
purchases  between  the  plaintiffs  and  the  defendants : — "  Messrs.  Browne  &  Co.  may 
send  us  20  tons  of  best  refined  rape  oil  in  September  or  October  next,  at  or  under  47s., 
free  on  board."  Goolden  accordingly  communicated  with  the  plaintiffs,  and  the  defen- 
dants afterwards  wrote  to  them  that  they  might  go  as  high  as  48s.  On  the  14th  the 
defendants  wrote  to  the  plaintiffs  about  the  purchase  of  some  black  lead,  and  stated 
that  they  had  rather  that  the  plaintiffs  would  communicate  with  them,  but  that  all 
their  transactions  in  oil  might  go  on  through  Goolden.  After  some  further  correspon- 
dence between  the  parties,  a  contract  was  made,  through  Goolden,  for  the  sale  by  the 
plaintiffs  to  the  defendants  of  twenty  tons  of  the  best  refined  rape  oil,  ten  tons  "  to 
be  shipped  free  on  board  at  Rotterdam  in  September  1857,  at  481.  15s.  per  ton,  to  be 
paid  for,  on  delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of  exchange  to  be 
accepted,  by  the  defendants  payable  three  months  after  date,  and  to  be  dated  on  [487] 
the  day  of  shipment  of  the  oil : "  the  ten  other  tons  were  to  be  shipped  in  October  on 
the  same  terms.  On  the  3rd  September  the  defendants  requested  the  plaintiffs  to 
send  part  of  the  oil  by  the  first  vessel  from  Rotterdam,  which  was  the  "  Sophie."  On 
the  7th  September  the  plaintiffs  wrote  to  Goolden,  who  informed  the  defendants  on 
the  9th,  that  five  tons  of  the  oil  would  be  shipped  on  the  following  day.  On  the  8th 
September  the  plaintiffs  shipped  on  board  the  "Sophie,"  which  was  a  general  vessel 
trading  from  Rotterdam  to  Bristol,  five  tons  of  the  oil,  and  the  master  signed  the 
following  bill  of  lading  : — 

"  Shipped  in  good  order  and  well  conditioned  by  Thos.  Browne  and  Son  in  and 
upon  the  good  steam  ship  called  the  '  Sophie,'  whereof  is  master,  &c.,  and  now  lying 
in  this  port  and  bound  for  Bristol,  thirteen  casks  of  oil,  marked  and  numbered  as  in 
the  margin,  and  to  be  delivered  in  the  like  good  order  and  well  conditioned  at  the 
aforesaid  port  of  Bristol  (the  act  of  God,  the  Queen's  enemies,  fire,  machinery,  boilers, 
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steam,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  steam 
navigation  of  what  nature  or  kind  soever  excepted),  unto  shippers'  order  or  their 
assigns,  he  or  they  paying  freight  for  the  said  goods  25s.  st.  per  ton,  Gr.  W.,  with  10s. 
primage  and  average  accustomed  and  disbursements  as  in  the  margin.  In  witness,"  &c. 
On  the  same  day  the  plaintiffs  indorsed  the  bill  of  lading  as  follows : — 

"  Deliver  the  contents  to  the  order  of  Messrs.  Jno.  Hare  &  Co. 

"Thos.  Browne  &  Son." 

The  plaintiffs  also  made  out  an  invoice  as  follows  : — 

"  Invoice  of  oil  shipped  on  board  the  '  Sophie,'  J.  Van  Knapon,  for  Bristol,  by 
order  of  Mr.  S.  Goolden  for  account  [488]  of  Messrs.  Jno.  Hare  &  Co.  there,  13  casks 
refd.  Kape  Oil  weighing  nett  12235  in  England,  @  £48,  15s.  per  ton. 

"(Fo.  B.)  £266,  5s.  6d. 
"Rotterdam,  8th  Septr.  1857.  "Thos.  Browne  &  Son." 

(Then  followed  a  note  of  weights.) 

On  the  same  day  the  plaintiffs  inclosed  in  a  letter  to  Goolden  the  bill  of  lading, 
invoice  and  a  bill  of  exchange  drawn  on  the  defendants  in  accordance  with  the  contract. 
On  the  night  of  the  9th  the  "  Sophie  "  was  run  down  in  the  Bristol  Channel  and  the 
oil  totally  lost.  The  plaintiffs'  letter  of  the  8th  arrived  at  Bristol  on  the  afternoon  of 
the  10th,  in  due  course  of  post  but  after  business  hours.  On  the  morning  of  the  11th, 
Goolden  left  with  the  defendants  the  bill  of  lading,  invoice  and  bill  of  exchange  for 
their  acceptance.  At  that  time  he  knew  of  the  loss  of  the  "  Sophie."  In  about  two 
hours  the  defendants  returned  to  Goolden  the  documents  which  he  left  with  them,  on 
the  ground  that,  under  the  circumstances,  they  were  not  liable  to  pay  for  the  oil.  The 
other  five  tons  arrived  on  the  28th  September,  and  were  accepted  and  paid  for  by  the 
defendants. 

The  learned  Judge  was  of  opinion  that  under  these  circumstances  the  plaintiffs 
were  entitled  to  recover ;  and  the  jury  found  a  verdict  for  them,  stating  that  in  their 
opinion,  according  to  mercantile  usage,  the  risk  of  the  loss  of  the  oil  was  on  the 
defendants.  Leave  was  then  reserved  to  the  defendants  to  move  to  enter  the  verdict 
for  them. 

Hugh  Hill,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Butt  and  Prideaux  shewed  cause  in  the  same  term  (May  6,  8).  The  plaintiffs  are 
entitled  to  recover  both  on  [489]  the  special  contract  and  on  the  count  for  goods  sold 
and  delivered.  The  delivery  was  completed  on  the  shipment  of  the  oil  and  special 
indorsement  of  the  bill  of  lading  to  the  defendants.  Where  goods  are  sold  to  be 
delivered  "  free  on  board,"  it  is  part  of  the  seller's  duty  to  ship  them,  but  the  buyer, 
at  whose  risk  they  are  from  the  time  of  shipment,  is  considered  to  be  the  shipper : 
Cowas-Jee  v.  Thompson  (5  Moore,  P.  C.  165).  Goolden  was  the  agent  of  both  parties 
for  the  purpose  of  receiving  and  transmitting  the  documents.  The  plaintiffs,  by  letter 
of  the  7th  September,  informed  the  defendants  that  the  shipment  would  be  made ; 
and  if  the  defendants  intended  to  repudiate  the  cargo,  on  the  ground  that  it  was  not 
delivered  "  free  on  board,"  they  should  have  so  stated  in  answer  to  the  plaintiffs'  letter, 
and  not  have  waited  until  the  bill  of  exchange  was  presented  to  them  :  Richardson  v. 
Dunn  (2  Q  B.  218),  Alexander  v.  Gardner  (1  Bing.  N.  C.  671).  Under  the  circum- 
stances, the  property  in  the  oil  vested  absolutely  in  the  defendants.  The  plaintiffs 
never  intended  to  preserve  their  right  to  it  until  the  bill  of  exchange  was  accepted ; 
for  if  so,  they  would  have  transmitted  to  their  agent  the  bills  of  lading  indorsed  in 
blank,  to  be  delivered  over  only  in  case  the  acceptance  took  place :  Key  v.  Coteswmih 
(7  Exch.  595).  This  case  is  distinguishable  from  IVait  v.  Baker  (2  Exch.  1),  for  there 
the  vendor,  to  whose  order  the  cargo  was  deliverable,  never  indorsed  the  bill  of  lading, 
and  there  was  nothing  which  amounted  to  an  appropriation,  so  as  to  pass  the  property 
to  the  vendees.  Here  there  was  a  special  indorsement  to  the  defendants,  with  the 
intention  to  vest  the  property  in  them.  In  the  case  of  a  blank  indorsement,  there 
must  be  a  delivery  to  the  party  as  indorsee,  in  order  to  constitute  an  indorsement  to 
him  :  Adams  v.  [490]  Jones  (12  A.  &  E.  455,  459) ;  but  a  special  indorsement  operates 
to  pass  the  property  to  the  indorsee.  It  is  not  necessary,  however,  to  rest  the  case  on 
the  bill  of  lading,  for  that  is  a  mere  element  by  which  to  ascertain  the  intention  of  the 
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parties.  The  delivery  on  hoard  the  ship,  for  the  defendants,  of  goods  corresponding 
with  the  order,  vested  the  property  in  them  :  Richardson  v.  Dunn  (2  Q.  B.  218).  In 
Mitchel  V.  Ede  (11  A.  &  E.  888)  the  goods  were  delivered  on  board  a  ship  which,  though 
it  in  fact  belonged  to  the  defendant,  differed  in  no  respect  from  a  general  ship ;  the 
owner  of  the  goods  indorsed  the  bill  of  lading  to  the  defendant  subject  to  a  condition, 
and  there  was  nothing  to  shew  an  intention  to  consign  the  specific  property  to  him. 
Here  the  plaintiffs  clearly  intended  the  oil  for  the  defendants.  Ogle  v.  Atkinson 
(5  Taunt.  759)  shews  that  an  unqualified  delivery  will  vest  the  property  in  the  con- 
signee, irrespective  of  the  bill  of  lading. 

Hugh  Hill  and  Raymond,  in  support  of  the  rule.  The  only  difference  between  a 
special  and  a  blank  indorsement  is  that  in  the  former  case  the  person  is  indicated  to 
whom  the  goods  are  to  be  delivered  :  in  neither  case  is  the  property  transferred  until 
delivery  of  the  bill  of  lading.  Where  A.  specially  indorsed  certain  bills  to  B.,  sealed 
them  up  in  a  parcel,  and  left  them  in  charge  with  his  own  servant  to  be  given  up  to 
the  postman,  it  was  held  that  the  special  indorsement  did  not  transfer  the  property 
in  the  bills  till  delivery,  and  that  delivery  to  the  servant  was  not  sufficient ;  though 
it  would  have  been  otherwise  had  the  delivery  been  made  to  the  postman :  Byles  on 
Bills,  p.  129,  7th  ed.  The  delivery  on  board  the  ship  did  not  transfer  the  property 
to  the  defendants,  for  by  the  bill  of  lading  the  plaintiffs  reserved  to  themselves  a 
controul  over  the  goods :  [491]  Turner-  v.  TJie  Trustees  of  the  Liverpool  Docks  (6  Exch. 
543).  There  Patteson,  J.,  in  delivering  the  judgment  of  the  Court,  explains  the 
decision  in  Ogle  v.  Atkinson  (5  Taunt.  759).  Here  the  subject-matter  of  the  contract 
was  unascertained  goods  of  a  particular  kind,  viz.  ten  tons  of  the  best  refined  rape  oil, 
and  the  plaintiffs  were  at  liberty  to  deliver  any  ten  tons  of  oil  which  answered  that 
description.  But  they  could  only  fulfil  their  contract,  so  as  to  entitle  them  to  the 
defendants'  acceptance  of  the  bills  of  exchange,  by  delivering  the  oil  "  free  on  board." 
Instead  of  doing  so,  they  get  the  master  to  sign  bills  of  lading  making  the  oil  deliver- 
able to  their  order.  Shipment  simpliciter  is  a  neutral  act,  and  may  be  for  the  benefit 
of  the  vendors  or  the  vendees,  but  the  vendors  having  chosen  to  place  the  master 
under  a  binding  contract  to  carry  for  them,  how  can  it  be  said  that  it  was  a  contract 
to  carry  for  the  vendees'?  The  documents  must  be  looked  at  as  the  indicia  of  title. 
The  delivery  of  the  oil  and  acceptance  of  the  bill  of  exchange  were  to  be  contem- 
poraneous acts,  and  if  the  defendants  had  refused  to  accept  the  bill  after  obtaining 
possession  of  the  oil,  the  plaintiffs  might  have  maintained  trover  for  it :  Godts  v.  Eose 
(17  C.  B.  229).  If  the  plaintiffs  had  delivered  the  bill  of  lading  to  Goolden  for  the 
purpose  of  transferring  the  property  to  the  defendants,  and  had  afterwards  revoked 
his  authority,  in  an  action  by  the  defendants  for  the  refusal  to  deliver  they  could  not 
have  said,  "  You  took  the  bill  of  lading  in  your  own  name,  but  you  intended  it  for  us." 
In  Cowas-Jee  v.  Thompson  (5  Moore,  P.  C.  165)  the  bill  of  lading  made  the  goods 
deliverable  to  the  consignee,  and  the  delivery  was  complete  when  the  goods  were 
shipped  on  board  the  vessel.  But  where  goods  are  deliverable  to  the  shipper's  order, 
though  he  specially  indorses  the  bill  of  lading  he  may  at  any  time  [492]  before  it  is 
delivered  to  the  vendee  alter  the  destination  of  the  goods.  The  fact  of  making  this 
bill  of  lading  deliverable  to  the  shipper's  order  is  conclusive  to  shew  his  intention  to 
preserve  his  right  of  property  in  the  goods :  JVait  v.  Baker  (2  Exch.  1),  Fan  Casteel  v. 
Booker  (2  Exch.  691),  Ellershaw  v.  Magniuc  (6  Exch.  570,  n.).  In  Riclmrdson  v.  Dunn 
(2  Q.  B.  218)  there  was  no  shipment  under  a  bill  of  lading.  In  Alexander  v.  Gardner 
(1  Bing.  N.  C.  671)  the  principal  objection  was  that  the  property  in  the  goods  did  not 
pass  to  the  vendee  because  they  were  not  in  the  possession  of  the  vendors  at  the  time 
of  the  contract.  In  Key  v.  Coteswoiih  (7  Exch.  595)  the  bill  of  lading  made  the  goods 
deliverable  to  the  vendees.  Here  the  contract  would  remain  incomplete  until  the 
delivery  of  the  bill  of  lading  to  the  defendants;  and  when  it  was  tendered  to  them 
it  was  mere  waste  paper,  for  at  that  time  the  goods  were  lost. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were 
delivered. 

Bramwell,  B.  I  am  of  opinion  that  this  rule  should  be  made  absolute.  I  will 
first  consider  the  actual  case  independent  of  the  pleadings.  The  plaintiffs  agreed  to 
sell  to  the  defendants,  and  the  defendants  agreed  to  buy  of  the  plaintiffs,  a  quantity 
of  oil,  the  particular  parcel  not  being  ascertained.  In  addition  to  selling,  the  plain- 
tiffs were  to  ship  the  oil  free  on  board  a  vessel  to  take  it  from  the  plaintiff's  to  the 
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defendants.  The  defendants  were  to  pay  on  delivery  of  the  bills  of  lading,  by  bills 
to  be  dated  on  the  day  of  shipment  of  the  oil.  Oil  was  shipped  by  the  plaintiffs  to 
the  extent  of  about  20  tons.  Various  bills  of  [493]  lading  in  sets  were  signed  :  they 
were  taken  deliverable  to  the  plaintiffs'  order.  One  of  a  set,  for  about  five  tons,  was 
indorsed  by  them  specially  to  the  defendants  (i.e.  such  an  indorsement  was  written  on 
it)  and  tendered  to  the  defendants,  but  before  the  tender  the  ship  and  oil  were  lost 
and  destroyed.  The  plaintiffs,  however,  on  the  7th  September,  wrote  to  Goolden  to 
inform  the  defendants,  which  he  did  before  the  loss  of  the  "  Sophie,"  that  she  would 
bring  5  tons  of  refined  rape  oil  for  the  defendants  ;  but  they  did  not  identify  or 
appropriate  any  particular  oil,  nor  even  intimate  that  it  had  been  shipped, — probably 
it  had  not  been,  as  the  bill  of  exchange  is  dated  the  8th.  This  contract  is  essentially 
a  contract  for  the  supply  of  unascertained  chattels,  and  I  think  it  is  clear  law  that, 
under  such  a  contract,  the  seller  can  have  no  right  of  action  till  the  seller  has  done 
an  act  which,  by  the  agreement  between  him  and  the  buyer,  is  to  vest  the  property 
in  the  buyer  :  as,  by  delivery  to  him,  or  to  a  carrier  for  him,  of  goods  corresponding 
with  the  writing,  or  till  the  seller  has  appropriated  or  offered  to  appropriate  and  supply 
to  the  buyer  certain  chattels  which  correspond  with  the  contract :  see  Blackburn  on 
the  Contract  of  Sale,  pt.  2,  c.  1.  Have  either  of  these  things  taken  place  here?  I 
think  not.  An  appropriation  in  the  seller's  own  mind,  a  mere  intent  to  appropriate, 
— a  matter  which  the  seller  can  suppress  or  undo  at  pleasure, — will  not  suffice.  If  he 
offers  to  appropriate  particular  articles,  and  the  buyer  without  cause  refuses  them,  a 
right  of  action  for  not  accepting  vests ;  but  unless  there  is  an  appropriation  offered, 
and  accepted  or  refused,  there  is  no  cause  of  action.  I  do  not  understand  there  is  any 
doubt  on  the  law  :  then  it  remains  to  examine  the  facts.  I  think  it  immaterial,  but 
the  "  Sophie  "  was  selected  by  the  plaintiff's,  not  by  the  defendants.  If  she  had  been 
the  defendants'  ship,  and  the  oil  had  been  put  on  board  it,  as  it  might  have  been 
deli-[494]-vered  to  a  waggon,  that  would  have  been  a  delivery  to  the  defendants, 
assuming  the  oil  corresponded  with  the  contract.  So,  the  "  Sophie  "  being  as  it  were 
a  carrier's  ship,  the  oil  might  have  been  put  on  board,  as  a  parcel  to  be  carried  by  land 
may  be  given  to  a  common  carrier,  so  as  to  vest  the  property  in  the  consignee  and  be 
a  delivery  or  not  according  to  the  right  of  lien.  So  if,  after  the  shipment,  bills  of 
lading  had  been  taken  in  the  defendants'  name,  or  if  taken  in  the  plaintiffs'  name  they 
had  been  indorsed  and  delivered  to  the  defendants  while  the  goods  were  in  existence, 
I  think  that  would  have  been  a  compliance  with  the  contract ;  because,  even  assuming 
the  property  is  to  be  in  the  buyer  from  the  time  of  shipment,  and  that  the  seller  is 
the  buyer's  agent  to  ship,  still  I  think  he  may  exercise  that  agency  in  his  own  name, 
and  that  it  is  no  more  necessary  he  should  take  the  bill  of  lading  in  the  buyer's  name, 
than  it  is  that  he  should  say  at  the  moment  of  shipment,  ''  These  are  the  buyer's 
goods,  I  ship  on  his  account."  In  such  a  case  his  tender  of  the  bill  of  lading,  properly 
indoi-sed  to  the  buyer,  may  well  be  taken  to  shew  he  was  acting  as  the  buyer's  agent 
in  the  shipment,  and  consequently  that  he,  in  effect,  shipped  the  goods  for  h<m.  But 
if  the  seller  had  the  right,  as  long  as  the  goods  were  in  existence,  to  say  that  he  had 
done  nothing  to  vest  the  property  in  the  buyer,  that  he  never  offered  to  appropriate 
them,  surely  it  was  too  late  for  him  to  do  so  after  the  goods  were  lost.  Then,  had  he 
done  anything  to  vest  the  property,  had  he  delivered,  had  he  offered  to  appropriate 
this  oil  while  it  was  in  existence]  If  so,  when?  At  the  moment  of  shipment? 
Clearly  not.  How  could  it  be?  The  ship  was  not  the  defendants',  the  oil  was  put 
on  board  with  no  notice  that  it  was  for  the  defendants,  other  oil  was  put  with  it,  and 
it  was  in  the  power  of  the  plaintiffs  to  appropriate  to  the  defendants  such  part,  or  no 
part,  of  the  whole,  as  [495]  they  pleased.  The  cases  referred  to  below  clearly  shew 
there  was  no  delivery.  Was  it,  then,  when  the  plaintiffs  took  the  bill  of  lading? 
Clearly  not.  When  they  indorsed  it?  I  say,  as  clearly  not,  for  there  was  nothing  to 
prevent  their  erasing  that  indorsement,  or  destroying  or  suppressing  that  bill  of  lading, 
and  indorsing  another.  Then,  was  the  property  so  vested  or  appropriated  by  the  bill 
of  lading  so  indorsed  being  sent  to  Goolden  ?  That  depends  on  whether  Goolden  was, 
in  any  way,  the  agent  of  the  defendants,  and  otherwise  the  case  is  as  though  the  sellers 
had  themselves  brought  the  bill  of  lading  to  Bristol ;  they  retained  their  power  over 
it  as  long  as  their  agent  held  it.  Then  I  am  of  opinion  Goolden  was  in  no  way  defen- 
dants' agent.  It  is  said  the  sellers  intended  this  oil  for  the  defendants.  I  doubt  it 
not ;  but  intention  is  immaterial  till  it  manifests  itself  in  an  act.  If  a  man  intends 
to  buy,  and  says  so  to  the  intended  seller,  and  he  intends  to  sell,  and  says  so  to  the 
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intended  buyer,  there  is  a  contract  of  sale ;  and  so  there  would  be  if  neither  had  the 
intention.  If  there  is  a  contract  of  sale,  and  the  seller  intends  to  appropriate  a 
particular  chattel  in  fulfilment  of  it,  and  the  buyer  intends  to  accept,  and  accepts,  the 
property  vests  in  him ;  and  so  it  would  had  there  been  no  such  intention.  If  the 
buyer  refuses,  and  the  chattel  corresponds  with  the  contract,  the  vendor  has  a  right 
of  action,  not  because  of  his  intention,  but  of  his  offer.  An  intention  not  communi- 
cated to  the  buyer  is  immaterial.  Telling  it  to  an  indifferent  person  is  no  more  than 
though  he  had  noted  it  in  his  memorandum  book,  which  is  no  more  than  though  it 
existed  solely  in  his  own  mind. 

If  the  case  is  tried  by  the  pleadings,  I  come  to  the  same  conclusion.  Either  the 
shipment  was  to  be  for  the  defendants  at  the  time  of  shipment,  or  it  was  to  be 
appropriated  to  them  afterwards.  In  the  former  case  the  declaration  must  [496]  be 
taken  to  allege  such  a  shipment,  and  the  second  plea  is  an  answer.  On  the  latter 
view,  the  delivery  of  the  bill  of  lading  must  be  taken  to  be  a  delivery  while  the  oil 
was  capable  of  appropriation,  and  then  the  fourth  plea  meets  the  case.  Any  how  the 
fifth  plea  is  proved,  for  the  allegation  that  the  plaintiffs  knew  the  oil  was  lost  and  the 
defendants  did  not,  is  immaterial — of  course  if  that  plea  is  bad,  it  is  not  proved,  as 
those  allegations  are  not. 

This  opinion  is  warranted  by  the  authorities.  If  no  property  vested  in  the  defen- 
dants while  the  goods  were  in  esse,  it  remained  in  the  plaintiffs,  and  they  must  bear 
the  loss.  The  following  authorities  shew  that  no  property  did  vest :  Turner  v.  2'he 
Liverpool  Docks  (6  Exch.  543),  Ellershaw  v.  Magniac  (6  Exch.  570,  n.),  where  there  is 
the  expression  in  the  judgment,  "though  the  goods  might  have  been  purchased  with 
the  intention  they  should  be  delivered  to  Ellershaw,  that  intention  was  never  executed ; " 
Mitchell  V.  Ede  (11  A.  &  E.  888),  Van  Casteel  v.  Booker  (2  Exch.  691);  no  doubt  in 
some  of  those  cases  the  word  "intention"  is  used,  but  it  means  "intention  indicated." 
In  the  judgment  in  luriur  v.  The  Liverpool  Docks  it  is  said  : — "The  question  really  is 
whether  any  and  what  effect  is  to  be  given  to  the  terms  of  the  bill  of  lading,  for  if  by 
those  terms  they  reserved  to  themselves  the  dominion  over  the  cotton  it  would  not 
pass  to  the  assignees."  And  in  this  case  it  was  well  argued  by  Mr.  Raymond,  that 
had  the  position  of  the  parties  been  reversed  the  defendants  could  not  successfully 
have  said,  "  you  took  the  bill  of  lading  in  your  own  name,  but  you  intended  it  for  us." 
But  IFait  V.  Baker  (2  Exch.  1)  seems  to  me  in  point,  and  the  reasoning  of  Baron  Parke 
decisive.  Nay,  it  is  stronger  than  the  present  case,  for  there  it  is  manifest  Lethbridge 
had  intended  the  barley  for  the  de-[497]-fendant  and  had  told  him  so ;  but  having 
done  an  act  which  retained  the  property  in  himself,  and  there  being  no  unqualified 
tender,  it  was  held  not  to  pass  to  the  vendees.  In  conclusion  I  say  there  was  no 
delivery  of  the  goods,  because  the  only  thing  that  could  be  called  a  delivery  was  the 
shipment,  and  that  was  none ;  for  the  same  reason  there  was  no  bargain  and  sale, 
which  supposes  the  goods  are  ascertained ;  and  there  was,  for  the  same  reason,  no  offer 
to  supply  by  delivery  on  board,  and  no  offer  subsequent. 

Pollock,  C.  B.  I  have  to  deliver  the  judgment  of  my  brother  Martin,  my  brother 
Channell  and  myself. 

The  declaration  contained  several  counts.  The  first  stated  that  the  defendants 
agreed  with  the  plaintiffs  to  buy  of  them  ten  tons  of  best  refined  rape  oil ;  to  be  shipped 
free  on  board  at  Rotterdam  in  September  1857,  at  481.  15s.  per  ton;  to  be  paid  for 
on  delivery  to  defendants  of  the  bill  of  lading,  by  bill  to  be  accepted  by  defendants  at 
three  months  after  date,  to  be  dated  on  the  day  of  shipment  of  the  oil.  The  count 
contained  the  necessary  averments  of  performance,  and  stated  as  a  breach  the  non- 
acceptance  of  the  bill. 

There  were  counts  for  goods  bargained  and  sold  and  goods  sold  and  delivered. 
The  pleas  denied  liability,  and  there  was  a  special  plea  which  raised  the  same  defence. 

At  the  trial  at  Guildhall  before  my  brother  Martin,  the  facts  proved  were  these  : 
The  plaintiffs  were  merchants  at  Rotterdam  and  the  defendants  merchants  at  Bi-istol, 
and  through  Mr.  Goolden,  a  broker  at  Bristol,  they  had  made  the  contract  of  sale  in 
the  terms  stated  in  the  first  count.  On  the  8th  September,  the  plaintiffs  (having  on 
the  previous  day  advised  that  the  shipment  would  be  made)  shipped  on  board  a 
steamer  (a  general  ship),  trading  between  Rotterdam  and  Bristol,  five  tons,  parcel  of 
the  ten  tons  agreed  [498]  to  be  sold  by  the  contract,  and  received  a  bill  of  lading 
made  out  deliverable  "To  the  shipper's  order."  On  the  same  day  they  indorsed  it 
specially  to  the  defendants,  and  enclosed  it  and  an  invoice  and  a  bill  of  exchange  drawn 
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in  accordance  with  the  contract  to  Mr.  Goolden,  to  be  delivered  to  the  defendants 
and  their  acceptiince  to  the  bill  obtained.  The  letter  arrived  at  Bristol  on  the  after- 
noon of  the  10th,  in  due  course  of  post,  but  after  business  hours.  On  the  morning  of 
the  nth  Mr.  Goolden  took  all  the  documents,  viz.,  the  bill  of  lading,  the  invoice  and 
the  bill  of  exchange,  and  delivered  them  to  one  of  the  defendants.  He  then  knew, 
and  the  fact  was,  that  on  the  night  of  the  9th  the  steamer  in  which  the  oil  was,  was 
run  down  in  the  Bristol  Channel  and  the  oil  totally  lost.  In  about  two  hours  the 
defendants  returned  the  documents,  and  insisted  that  under  the  circumstances  the}'^ 
were  not  bound  to  accept  the  bill  or  pay  for  the  oil.  The  action  was  brought  upon 
the  12th  December,  and  the  jury  found  a  verdict  for  the  plaintiffs,  and  stated  that  in 
their  opinion,  according  to  mercantile  usage,  the  risk  of  the  loss  of  the  oil  was  upon 
the  defendants.  My  brother  Martin  gave  leave  to  move  to  enter  a  verdict  for  them. 
A  rule  was  obtained  for  this  purpose,  and  it  has  been  argued.  The  objection  made 
on  their  behalf  was  that  the  oil  was  not  delivered  "  free  on  board "  within  the  true 
meaning  of  the  contract,  because  the  bill  of  lading  was  made  out  deliverable  to  "  the 
shipper's  order,"  and  that  therefore  the  plaintiffs  had  the  controul  over  the  oil,  and 
the  contract  for  the  carriage  with  the  master  and  owner  of  the  steamer  was  made  with 
them.  Several  cases  were  cited  on  behalf  of  the  defendants,  IFait  v.  Baker,  Turner  v. 
Liverpool  Docks  Trustees,  Van  Casteel  v.  Booker,  and  some  others. 

We  think  they  are  all  clearly  distinguishable.  If,  at  the  time  the  oil  was  shipped 
at  Rotterdam,  the  plaintiffs  had  intended  to  continue  their  ownership,  and  had  taken 
the  bill  [499]  of  lading  in  the  terms  in  which  it  was  made  for  the  purpose  of  continuing 
the  ownership  and  exercising  dominion  over  the  oil,  they  would  in  our  opinion  have 
broken  their  contract  to  ship  the  oil  "free  on  board,"  and  the  property  would  not  have 
passed  to  the  defendants ;  but  if  when  they  shipped  the  oil  they  intended  to  perform 
their  contract  and  deliver  it  "  free  on  board  "  for  the  defendants,  we  think  they  did 
perform  it,  and  the  property  in  the  oil  passed  from  them  to  the  defendants.  If,  when 
the  bill  of  lading  was  made  out,  they  of  purpose  and  design  had  the  oil  made  deliver- 
able to  "  shipper's  order  "  for  an  advantage  and  benefit  to  themselves,  it  would  be  a 
different  case ;  but  if  they  had  no  object  in  the  matter, — and  they  clearly  had  none, 
for  upon  the  same  day  they  indorsed  it  specially  to  the  defendants,  and  transmitted 
it  to  Bristol, — we  think  it  is  exactly  the  same  thing  as  if  the  bill  of  lading  had  originally 
been  made  out  deliverable  to  the  defendants. 

It  was  said  that  so  long  as  the  bill  of  lading  was  in  the  hands  of  the  plaintiffs  or 
of  their  agent  Mr.  Goolden,  they  had  the  controul  over  the  oil,  and  no  doubt  they 
had  to  a  certain  extent,  but  they  would  have  had  precisely  the  same  controul  whether 
the  bill  of  lading  was  made  out  deliverable  to  the  defendants  or  to  the  plaintiffs'  order, 
and  indorsed  by  them  to  the  defendants.  It  is  clear  that  it  was  intended  by  the  con- 
tract that  the  plaintiffs  should  have  this  controul,  for  the  delivery  of  the  bill  of  lading 
to  and  the  acceptance  by  the  defendants  of  the  bill  of  exchange  were  to  be  contem- 
poraneous acts,  and  the  plaintiffs  or  their  agent  were  not  bound  to  deliver  the  bill  of 
lading  until  they  received  the  acceptance. 

In  all  the  cases  cited  on  behalf  of  the  defendants  the  bills  of  lading  were  designedly 
and  of  purpose  made  out  to  shipper's  order  to  prevent  the  property  passing,  and  enable 
the  vendor  to  retain  the  possession  and  controul  of  the  goods.  [500]  This  distin- 
guishes them  from  the  present  case.  As  to  the  contract  in  the  bill  of  lading  being 
originally  made  with  the  plaintiffs,  we  do  not  think  it  at  all  affects  the  terms  as  to  the 
shipment  "free  on  board,"  and  especially  since  the  statute  18  &  19  Vict.  c.  Ill,  which 
transfers  the  contract  of  the  bill  of  lading  to  the  indorsees. 

In  our  opinion  therefore  the  law  coincides  with  the  view  taken  by  the  jury,  and 
the  plaintiffs  are  entitled  to  recover  upon  the  special  count.  We  also  think  they  are 
entitled  to  recover  upon  the  count  for  goods  sold  and  delivered,  for  upon  the  delivery 
on  board  the  general  ship,  we  consider  the  property  vested  in  the  defendants,  and  that 
therefore  this  count  is  maintainable. 

It  was  said  that  the  defendants  could  not  insure  the  oil.  This  is  not  so  in  fact, 
for  by  a  letter  of  the  7th,  which  was  communicated  to  them  on  the  9th,  they  were 
informed  that  the  shipment  would  take  place  on  the  following  day ;  but  whether  they 
had  the  opportunity  to  insure  or  not  is  immaterial  to  the  present  question,  which 
depends  upon  the  law  as  to  contracts  and  the  transfer  of  property  to  a  vendee  upon 
a  sale. 
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Hatton  and  Cookson  v.  Royle.  June  8  &  10, 1858. — A.  and  B.,  partners,  dissolved 
the  partnership  upon  the  terms  that  all  debts  due  to  and  owing  by  the  firm  should 
be  received  and  paid  by  A.  A.  employed  C,  an  attorney,  in  winding  up  the 
affairs.  A.  having  brought  an  action  against  D.,  in  the  names  of  himself  and  B., 
for  a  debt  alleged  to  be  due  to  the  firm,  and  a  plea  of  set  off  having  been  pleaded, 
all  matters  in  difference  between  A.  and  B.  and  D.  were,  by  a  Judge's  order  and 
by  the  consent  of  the  attornies  employed  in  the  cause,  referred  to  the  award  of 
M.  C.  acted  solely  under  A.'s  instructions,  without  any  express  authority  from 
B.  In  an  action  brought  on  the  award ;  Held,  that  the  submission  was  not 
binding  on  B. 

[S.  C.  27  L.  J.  Ex.  486.] 

The  declaration  stated  that  differences  having  arisen  between  one  Robertson  and 
the  defendant  and  the  plaintiffs,  Robertson  and  the  defendant  commenced  an  action 
against  the  plaintiffs  for  the  recovery  of  money  and  damages  claimed  to  be  due  to 
Robertson  and  the  defendant;  and  [501]  that  on  the  11th  of  August,  1856,  by  an 
order  of  Mr.  Justice  Crowder,  it  was  ordered,  with  the  consent  of  the  attornies  on 
both  sides,  that  all  matters  in  difference  between  the  said  parties  should  be  referred 
to  the  award  of  J.  M.  upon  certain  terms,  the  costs  of  the  reference  to  be  in  the 
discretion  of  the  arbitrator  ;  that  J.  M.  took  upon  himself  the  burden  of  the  arbitration 
and  made  his  award  concerning  the  matters  in  difference,  and  thereby  awarded,  found 
and  determined  the  said  action  in  favour  of  the  now  plaintiffs ;  and  as  to  all  matters 
in  difference  between  the  said  parties,  he  found  and  awarded  that  Robertson  and  the 
defendant  were  indebted  to  the  plaintiffs  in  the  sum  of  871.  7s.  3d.,  and  directed 
that  Robertson  and  the  defendant  should  pay  the  said  sum  of  871,  7s.  3d.  to  the 
plaintiffs ;  and  that  Robertson  and  the  defendant  should  pay  their  own  costs  of  the 
reference,  and  the  now  plaintiffs'  costs  of  the  reference  and  the  costs  of  the  award : 
that  the  costs  of  the  now  plaintiffs  of  the  reference  were  duly  taxed  at  401.  Is.,  and 
although  all  conditions  precedent  had  been  performed,  and  everything  had  happened, 
and  all  times  had  elapsed  necessary  to  entitle  the  now  plaintiffs  to  have  the  award 
performed,  yet  Robertson  and  the  defendant  had  not  paid  the  said  sums  or  either  of 
them. 

Pleas.  First,  that  the  defendant  did  not  commence  or  join  in  the  action,  nor  was 
the  order  made  in  any  action  brought  by  the  defendant  and  Robertson.  Secondly, 
that  the  order  was  not  made  with  the  consent  of  the  defendant  or  any  attorney  of  the 
defendant,  or  any  person  authorized  by  the  defendant  to  assent  to  the  same  or  any 
such  order  as  alleged.  Thirdly,  that  that  action  in  the  declaration  mentioned  was 
commenced  and  carried  on  in  the  names  of  Robertson  and  the  defendant,  and  the  said 
order  was  made  without  the  knowledge,  privity,  authority  or  consent  of  the  defendant ; 
and  the  defendant  never  assented  to  or  sfinc-[502]-tioned  the  said  order,  nor  has  the 
defendant  in  any  way  submitted  or  joined  in  submitting  the  matters  in  difference  in 
that  count  mentioned  to  the  award,  arbitrament  of  determination  of  J.  M. ;  nor  has 
he  ever  consented  or  agreed  to  be  bound  thereby.     Upon  these  pleas  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Watson,  B.,  at  the  Liverpool  Summer  Assizes 
1857,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  a  case,  which  was  in  substance  as  follows : — 

The  defendant  carried  on  business  in  partnership  with  one  Robertson  as  shipwrights, 
under  the  firm  of  Robertson  and  Royle,  from  the  year  1847  until  the  5th  of  December 
1850,  when,  by  a  notice  in  the  Gazette,  the  firm  dissolved  partnership  by  mutual  consent, 
upon  the  terms  that  all  debts  due  to  and  owing  by  the  firm  should  be  received  and 
paid  by  Robertson.  Messrs.  Anderson  and  Collins  acted  as  the  attornies  for  Robertson 
in  winding  up  the  affairs  of  Robertson  and  Royle.  In  the  course  of  such  winding-up, 
an  action  was  brought  against  the  present  plaintiffs  at  the  suit  of  Robertson  and  Royle. 
The  writ,  indorsed  with  a  claim  of  4111.  4s.  lid.  for  debt,  and  bearing  date  the  19th 
of  May,  was  served  on  the  17th  of  July,  1851.  Messrs.  Anderson  and  Collins,  in 
answer  to  an  inquiry  respecting  the  bringing  of  this  action,  informed  Messrs.  Shackleton, 
the  attornies  of  Royle,  by  letter,  dated  the  26th  of  May,  1851,  that  "the  proceedings 
against  Messrs.  Hatton  were  caused  by  their  refusal  to  reply  to  any  communications, 
as  they  disputed  the  account."  Mr.  Booker,  the  attorney  for  the  present  plaintiffs, 
appeared  to  the  writ,  and  a  declaration  and  particulars  were  delivered,  claiming  5841. 
15s.  Id.  as  a  balance  due  to  the  firm  of  Robertson  and  Royle, 


3  H.  &  N.  503.  PALMER   V.  ROUSE  569 

The  defendants  pleaded  never  indebted,  payment,  and  set  off;  and  the  cause 
eventually  stood  for  trial  at  Liverpool  [503]  in  August  1856.  Before  it  was  called 
on  Messrs.  Anderson  and  Collins,  as  attornies  for  the  plaintiffs  in  that  action,  and 
Mr.  Booker  for  Messrs.  Hatton  and  Cookson,  signed  a  consent  to  an  order  of  reference 
of  the  cause  and  all  matters  in  difference  between  the  parties  to  an  arbitrator,  the 
costs  of  the  cause  to  abide  the  event  of  the  award ;  all  other  costs,  including  costs  of 
reference,  to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  to  be  at  liberty 
to  take  cognizance  of  all  facts,  matters  and  things  in  difference  between  the  parties 
and  which  were  within  his  own  knowledge  ;  and  upon  all  other  usual  terms.  A  Judge's 
order  was  drawn  up  embodying  these  terms. 

The  arbitrator  awarded  that  the  plaintiffs,  in  the  action  of  Robertson  and  Royle  v. 
Hatton  aiul  Cookson,  should  pay  to  the  defendants  the  sum  of  871.  7s.  3d.  for  debt  and 
the  costs  of  the  reference  and  award.  The  order  of  reference  was  made  a  rule  of 
Court,  and  the  costs  were  duly  taxed  at  401.  Is.  In  such  taxation,  as  well  as  in 
bringing  the  action,  Anderson  and  Collins  acted  only  under  Robertson's  directions 
without  any  authority  from  Royle,  except  such  as  might  be  inferred  from  the  facts 
stated  in  the  case.  The  award  and  allocatur  were  duly  served,  and  the  sum  of  1271. 
8s.  3d.  demanded  of  the  defendant  Royle  by  Cookson,  one  of  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  is  whether,  under  the  circumstances 
above  stated,  the  defendant,  Royle,  is  liable  upon  the  award  for  the  sum  of  1 271.  8s.  3d. 
or  any  part  thereof.  If  the  Court  shall  be  of  opinion  that  he  is  so  liable,  a  verdict 
is  to  be  entered  for  the  plaintiffs  for  1271.  8s.  3d.,  or  such  other  sum  as  the  Court 
shall  direct ;  if  he  is  not  so  liable  a  nonsuit  shall  be  entered.  The  Court  to  be  at 
liberty  to  draw  any  inferences  of  fact. 

Brett  argued  for  the  plaintiffs.  The  defendant  Royle  [504]  having  been  in  partner- 
ship with  Robertson  the  partnership  was  dissolved  upon  the  terms  that  Robertson 
should  have  power  to  collect  the  debts.  That  must  imply  a  power  to  take  all  necessary 
and  reasonable  steps  for  that  purpose.  Here  it  does  not  appear  that  there  was  any 
matter  in  difference  other  than  the  matters  in  the  action  and  the  set-off.  [Bramwell,  B. 
You  are  bound  to  shew  that  the  submission  is  binding.  Martin,  B.  What  authority 
was  there  from  Royle  to  refer  not  only  the  action  but  all  matters  in  difference  1]  The 
Judge's  order  of  reference  was  made  in  a  cause  to  which  Royle  was  a  party,  with  the 
consent  of  the  attorney  who  was  regularly  acting  for  Royle  as  well  as  Robertson. 
Prima  facie  therefore  Royle  is  bound  by  the  act  of  the  attorney,  and  is  liable  on  the 
award.  The  Court  will  not  allow  the  party  under  such  circumstances  to  disavow  the 
act  of  his  attorney,  though  he  has  exceeded  his  authority  :  Filmer  v.  Delber  (3  Taunt. 
486),  Elwm-tky  v.  Bird  (Tamlyn,  38,  43).  It  appears  that  the  defendant  knew  of  the 
bringing  of  the  action  in  his  name,  and  did  not  interfere  to  prevent  it.  [Watson,  B. 
He  could  not  have  interfered  effectually  to  prevent  it.  The  Court  of  Chancery,  or 
this  Court,  would  have  compelled  him  to  allow  the  use  of  his  name  as  plaintiff;  but 
they  would  not  have  compelled  him  to  consent  to  a  reference.]  The  Court  are  to 
draw  inferences  of  fact,  and,  under  all  the  circumsttinces,  will  infer  that  the  defendant 
was  a  consenting  party  to  the  arbitration. 

Rew,  contrk,  was  not  called  upon  to  argue. 

Martin,  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
I  do  not  say  that  there  is  not  a  scintilla  of  evidence  of  his  assent  to  the  reference,  but 
not  enough  to  warrant  us  in  holding  him  liable. 

[505]  Watson,  B.  The  reference  of  all  matters  in  difference  is  a  reference  of 
separate,  as  well  as  of  joint  actions.  Robertson's  authority  could  not  extend  beyond 
matters  relating  to  the  partnership  affairs. 

Bramwell,  B.  The  plaintiffs  should  have  brought  their  action  against  Messrs. 
Anderson  and  Collins  for  referring  without  authority  to  do  so.  In  the  present  action 
the  plaintiffs  must  be  nonsuited. 

Pollock,  C.  B.,  concurred. 

Judgment  of  nonsuit. 

Palmer  v.  Rouse  and  Others.  June  10,  1858.— Timber  found  floating  without  an 
apparent  owner  at  sea,  having  drifted  from  the  place  where  it  was  moored  in  a 
river,  is  not  "wreck"  within  the  meaning  of  that  word  as  defined  by  "The 
Merchant  Shipping  Act,   1854,"  s.  2.— Held,  therefore,  that   persons    who  had 


570  PALMER    V.  ROUSE  3  H.  &  N.  506. 

secured  such  timber   could  not  enforce  a  claim  for  salvage  in  respect  of   their 
services  under  ss.  458,  460  of  that  Act. 

[S.  C.  27  L.  J.  Ex.  437  ;  6  W.  R  674.     Eef erred  to,  The  Gas  Float  WhitUm  No.  2,  [1895] 
P.  301 ;  De  Lauheque  v.  De  Laubeque,  [1899]  P.  42.] 

The  declaration  stated  that  the  defendants  by  their  bond  became  bound  to  the 
plaintiff  in  4001.,  subject  to  a  condition  that  if  all  such  sums  as  should  be  found  legally 
due  on  account  of  salvage  and  expenses  and  costs,  in  respect  of  services  rendered  by 
J.  E.  Baker  and  others,  in  salving  89  balks  of  timber  and  15  battens  at  sea  in  Yarmouth 
Roads,  and  in  getting  the  same  to  the  shore  or  otherwise  in  securing  the  same  on 
Yarmouth  Beach,  on  the  30th  of  October,  1856,  should  be  duly  paid,  the  said  bond 
was  to  become  void  ;  otherwise  to  remain  in  force.  Averments  :  that  after  the  making 
of  the  bond  a  large  sum  of  money,  to  wit  the  sum  of  491.  10s.,  was  found  legally  due 
on  account  of  the  said  salvage  and  expenses  in  the  said  condition  mentioned,  according 
to  the  provisions  of  "The  Merchant  Shipping  Act,  1854,"  by  R.  H.  and  W.  J.,  Esqrs., 
then  being  two  of  her  Majesty's  justices  of  the  peace  in  and  for  [506]  the  borough  of 
Yarmouth,  in  the  county  of  Norfolk,  who  then  were  resident  in  or  near  the  place  where 
such  wreck  was  found,  and  who  then  had  jurisdiction  in  that  behalf  under  and  by 
virtue  of  the  Act,  and  duly  exercised  such  jurisdiction,  of  all  which  defendants  had 
notice.  Breach  ;  that  although  a  reasonable  time  for  payment  had  elapsed,  the  defen- 
dants had  not,  nor  had  any  other  person,  &c.,  paid  the  said  sum  of  491.  10s.  contrary 
to  the  condition  of  the  bond,  &c. 

Plea.  That  the  timber  and  battens  in  the  condition  mentioned  were  not  wreck 
within  the  meaning  of  "The  Merchant  Shipping  Act,  1854  ;  "  nor  had  the  said  justices 
any  jurisdiction,  power,  or  authority  to  arbitrate  or  find  what  was  legally  due  on 
account  of  the  said  salvage  &c.  and  expenses  in  the  said  condition  mentioned  ;  nor  was 
the  sum  of  491.  10s.,  or  any  part  thereof,  found  to  be  legally  due  on  account  of  the 
said  salvage,  and  according  to  the  provisions  of  the  said  Merchant  Shipping  Act,  1854, 
by  the  said  justices  or  any  other  justices  having  jurisdiction  according  to  the  provisions 
of  the  said  Act,  or  otherwise  howsoever  within  the  true  intent  and  meaning  of  the  said 
condition. 

The  cause  being  at  issue,  a  case,  in  substance  as  follows,  was  stated  for  the  opinion 
of  the  Court  by  consent  of  the  parties  and  order  of  a  Judge. 

On  the  29th  of  October,  1856,  a  raft  of  timber  was  moored  at  a  place  called 
Sherrington  and  Preston's  Quay,  in  the  county  of  Suffolk,  about  two  miles  up  the 
river  from  the  entrance  of  Yarmouth  Harbour.  In  the  night  the  timber  got  loose  and 
was  carried  out  to  sea  by  the  ebb-tide  to  the  place  where  it  was  taken  possession  of  by 
the  salvors,  while  floating  in  the  sea  at  three  miles  distance  from  Yarmouth  Harbour. 
They  did  not  know  that  it  had  floated  out  of  Yarmouth  Harbour. 

The  salvors  took  possession  of  the  raft,  and  afterwards  [507]  caused  it  to  be  entered 
with  the  plaintiff,  as  receiver  of  wreck  for  the  district  of  Great  Yarmouth,  under  "The 
Merchant  Shipping  Act,  1854,"  17  &  18  Vict.  c.  104. 

The  timber  was  afterwards  demanded  of  the  plaintiff  by  the  defendants  as  the 
owners  thereof.  It  is  admitted  that  if  it  was  not  wreck  within  the  meaning  of  the 
Act,  the  plaintiff  had  no  right  to  detain  it  or  to  have  the  bond  declared  on  executed, 
but  that  if  it  were  so  he  had  such  right.  Upon  such  demand  being  made  the  plaintiff 
refused  to  deliver  up  the  same  to  any  person,  unless  security  were  given  to  him  under 
the  468th  section  of  the  statute ;  whereupon  the  defendants  executed  the  bond 
declared  upon.  After  the  bond  was  executed  the  defendants  were  served  with  a 
notice  to  appear  before  R.  H.  and  W.  J.,  Esqrs.,  justices,  &c.,  and  attend  the  adjudica- 
tion upon  the  claim  for  salvage.  They  appeared  under  protest,  upon  the  ground  that 
the  timber  was  not  wreck  within  the  meaning  of  that  Act.  The  justices  proceeded 
to  hear  and  award  upon  the  matter,  and  awarded  to  the  salvors  the  sum  of  491.  10s. 
for  their  services.     The  sum  of  491.  10s.  was  demanded  of  the  defendants. 

The  Court  is  to  be  at  liberty  to  draw  any  inferences  of  fact,  and  to  amend  the 
pleadings  as  the  Court  may  think  fit. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
succeed  on  the  issue  raised  by  the  plea ;  if  the  Court  shall  be  of  opinion  in  the 
affirmative,  judgment  shall  be  entered  for  the  plaintiff;  if  the  Court  shall  be  of 
opinion  in  the  negative,  a  nolle  prosequi  shall  be  entered,  &c. 

Shee,  Serjt.   (with  whom  was  W.  R.   Cole),  for  the  plaintiff.     The  question  is 
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whether  this  timber  was  wreck  within  the  meaniDg  of  that  word  in  the  Merchant 
Shipping  Act,  1854.  If  so,  the  salvors  were  entitled  to  reasonable  salvage  [508]  by 
section  458.  Wreck  at  common  law  means,  where  any  ship  is  lost  at  sea  and  the 
goods  or  cargo  are  thrown  upon  the  shore.  A  grant  of  wreck  does  not  pass  flotsam. 
The  Act,  however,  gives  to  the  word  wreck  a  more  extensive  signification  than  it  had 
at  common  law.  By  the  interpretation  clause,  s.  2,  "wreck "is  to  "include  jetsam, 
flotsam,  lagan,  and  derelict  found  in  or  on  the  shores  of  the  sea  or  any  tidal  water." 
Flotsam  is  a  term  sufficiently  large  to  include  this  timber.  [Pollock,  C.  B.  In  the 
Tcrmes  de  la  Ley  it  is  said : — "  Floatsam  or  flotson,  is  when  a  ship  is  drowned  or 
otherwise  perished  and  the  goods  float  upon  the  sea,  and  they  are  given  to  the  Lord 
Admiral  by  his  letters  patents."]  In  Malyne's  Lex  Mercatoria,  Collection  of  Sea 
Laws,  c.  xxiv.,  it  is  said : — "Ships,  goods  or  geare,  or  whatsoever  other  things  found 
within  the  sea  or  floud  thereof,  are  of  three  sorts :  as  either  found  on  the  stream 
floating,  and  these  are  called  floatson,"  &c.  Though  in  general,  as  for  instance  in  Com. 
Dig.  tit.  Wreck  (A.),  the  word  is  used  in  respect  of  goods  which  have  originally 
belonged  to  or  formed  part  of  a  ship,  yet  it  is  large  enough  to  include  goods  that 
swim  without  an  apparent  owner  upon  the  sea :  and  that  sense  is  given  to  the  word 
in  Knowles'  Dictionary,  Wharton's  Law  Lexicon,  and  Perry's  Dictionary.  The 
natural  meaning  of  the  word  is  things  floating.  [Pollock,  C.  B.  If  the  legislature 
uses  a  well  known  law  term,  it  must  be  taken  to  have  used  it  in  its  ordinary  sense.] 
In  the  9  &  10  Vict.  c.  99,  "An  Act  for  consolidating  the  laws  relating  to  wrecks  and 
salvage"  by  s.  5,  it  is  enacted  that  all  persons  finding  any  wreck  "or  any  goods, 
jetsam,  flotsam,  lagan  or  derelict,  or  any  boat,  vessel,  apparel,  anchor,  cable,  tackle, 
stores  or  materials,  or  any  goods,  merchandize  or  other  article  whatsoever,  which  shall 
have  been  found  floating  or  sunk  at  sea  or  elsewhere  in  any  tidal  waters,  shall 
deliver  it  to  the  receiver  of  customs,"  &c.  [509]  The  present  Act  merely  adopts 
a  more  compendious  mode  of  describing  the  same  things.  [Bramwell,  B.  Does  not 
flotsam  mean  those  goods  which  would  be  wreck  if  they  came  ashore?]  It  does,  if 
the  Court  is  bound  by  the  old  authorities.  [O'Malley.  The  19th  section  of  the 
9  &  10  Vict,  c.  99,  which  relates  to  the  allowance  of  reasonable  salvage,  provides  for 
such  goods  only  as  may  have  belonged  to  any  ship  or  vessel.]  In  Hale  de  Jure  Maris, 
c.  7,  s.  2,  flotson  is  treated  of  as  something  not  necessarily  connected  with  the  hull, 
apparel,  or  cargo  of  a  ship. 

O'Malley,  for  the  defendant,  was  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  of  opinion  that  our  judgment  must  be  in  favour  of 
the  defendant.  The  action  was  brought  in  respect  of  the  decision  of  two  justices 
upon  a  claim  for  services  rendered  in  securing  timber,  supposed  to  have  been  carried 
out  to  sea  by  the  tide  from  above  Yarmouth  Harbour,  in  consequence  of  the  fastening 
having  become  loose,  and  found  floating  in  the  sea.  The  question  arises  whether  the 
justices  had  jurisdiction.  I  think  that  they  had  not.  Flotsam,  jetsam,  and  lagan 
are  terms  not  applicable  to  property  in  such  a  condition.  The  special  authority  is 
given  to  justices  only  in  cases  within  the  Act.  Therefore  the  present  claim  cannot 
be  sustained,  and  a  nolle  prosequi  must  be  entered. 

Martin,  B.  I  am  of  the  same  opinion.  The  case  depends  on  the  construction 
of  the  Merchant  Shipping  Act,  1854.  That  Act  was  passed  with  reference  to 
shipping,  and  must  therefore  be  taken  to  apply  to  matters  connected  with  shipping. 
The  Act  gives  a  jurisdiction  unknown  at  common  law,  and  subjects  the  owners  of 
goods  to  the  payment  of  charges  to  which  at  common  law  they  were  not  liable. 
[510]  It  must  therefore  be  construed  strictly.  Now,  according  to  the  well  known 
meaning  of  flotsam,  as  stated  in  the  Termes  de  la  Ley,  it  refers  to  goods  having  been 
at  sea  in  a  ship  and  separated  from  it  by  some  peril.  There  is  no  authority  for  the 
interpretation  sought  to  be  put  upon  the  word  by  my  brother  Shee. 

Bramwell,  B.     I  entirely  concur. 

Watson,  B.  We  must  give  to  the  words  found  in  this  Act  their  ordinary 
interpretation.  Wreck,  in  many  parts  of  England,  belongs  to  the  lords  of  manors. 
But  in  order  to  constitute  a  legal  wreck  the  goods  must  come  to  land ;  if  they  con- 
tinue at  sea  the  law  distinguishes  them  as  jetsam,  flotsam  or  lagan.  That  is  the  well 
known  legal  interpretation  of  the  terms,  and  we  need  not  search  modern  dictionaries 
to  see  how  they  are  to  be  understood. 

Judgment  of  nolle  prosequi. 
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Coombs  v.  The  Bristol  and  Exeter  Railway  Company.  June  1,  1858. — A. 
agreed  verbally  to  buy  of  B.  all  the  whalebone  he  could  procure  at  a  certain  price, 
to  be  sent  by  a  particular  railway,  A.  agreeing  to  pay  the  carriage.  Some  whale- 
bone, to  an  amount  exceeding  101.,  having  been  delivered  at  the  railway  station 
by  B.  consigned  to  A.,  and  having  been  duly  invoiced  to  him,  was  lost  in  the 
transit.  B.  then  wrote  requesting  A.  to  make  a  claim  against  the  Company. 
Held,  that  there  having  been  no  acceptance  and  receipt  of  the  goods  within  the 
17th  section  of  the  Statute  of  Frauds,  A.,  the  consignee,  was  not  entitled  to  sue 
the  railway  Company  for  the  loss. 

[S  C.  27  L.  J.  Ex.  401 ;  6  W.  E.  725 :  on  demurrer,  p.  1,  ante.  Distinguished, 
Mead  v.  South  Eastern  Railway,  1870,  18  W.  R.  735.  Referred  to,  Hopton  v. 
McCarthy,  1882,  10  L.  R.  Ir.  266;  Pontifex  v.  Hartley,  1892,  8  Times  L.  R.  657; 
Murphy  v.  Midland  Great  Western  Railway  {Ireland),  [1903]  2  Ir.  R.  23.] 

The  declaiation  stated  that,  the  defendants  being  common  carriers  for  hire,  the 
plaintiff  delivered  to  the  defendants  as  such  common  carriers,  and  the  defendants 
as  such  carriers  received  from  the  plaintiff,  certain  goods  of  the  plaintiff,  viz.  a  packet 
of  whalebone,  to  be  safely  and  securely  carried  from  Exeter  to  Bristol,  and  there  to  be 
delivered  by  the  defendants  for  the  plaintiff  for  reward.  And  although  a  reason- 
[511]-able  time  had  elapsed  before  this  suit :  Yet  the  defendants  made  default  in 
carrying  and  delivering  the  said  goods,  and  also,  while  they  had  the  said  goods  for 
the  purpose  aforesaid,  so  negligently  and  improperly  carried  the  same,  that  by  the 
default,  negligence  and  improper  conduct  of  the  defendants  in  that  behalf  the  said 
goods  were  wholly  lost  to  the  plaintiff. 

Pleas  (inter  alia).  First :  Not  guilty.  Secondly :  That  the  plaintiff  did  not 
deliver  to  the  defendants,  nor  did  the  defendants  receive  from  him,  the  said  goods 
to  be  carried  as  aforesaid.     Whereupon  issue  was  joined. 

At  the  trial  before  Watson,  B.,  at  the  London  Sittings  in  Easter  Term,  it  appeared 
that  for  some  time  previously  to  October,  1857,  the  plaintiff,  an  umbrella  manufacturer 
and  dealer  in  whalebone  at  Bristol,  had  agreed  with  one  Avery  to  buy  of  him  any 
quantity  of  old  whalebone  he  could  procure,  at  2s.  7d.  a  pound ;  the  whalebone  to 
be  delivered  at  the  station  of  the  Bristol  and  Exeter  Railway  Company  at  Exeter, 
addressed  to  the  plaintiff,  who  was  to  pay  the  carriage.  On  the  19th  of  October, 
Avery  delivered  at  the  station  of  the  Railway  Company  at  Exeter  100  lbs.  weight  of 
whalebone,  directed  to  the  plaintiff  at  Bristol,  and  sent  the  invoice  to  the  plaintiff, 
charging  him  with  the  price,  amounting  to  121.  18s.  4d.  On  the  21st  of  October  the 
plaintiff  wrote  to  Avery,  stating  that  he  had  not  then  received  the  whalebone,  although 
the  invoice  had  arrived  the  day  before,  and  promising  to  send  a  draft  when  he  should 
receive  the  whalebone.  Avery  inquired  at  the  station  at  Exeter,  and  was  told  that 
the  whalebone  had  been  sent  from  thence.  After  some  further  correspondence,  on 
the  30th  of  October  Avery  wrote  to  the  plaintiff,  saying,  "  As  to  the  missing  bone,  as 
they  have  the  account  of  it  in  Bristol,  you  had  better  make  the  claim  for  the  amount 
forthwith.  I  shall  leave  it  in  your  hands,  as  you  can  tell  them  the  price  you  gave  for 
it.  I  should  also  charge  them  [512]  for  the  loss  and  inconvenience  of  not  receiving  it. 
As  soon  as  you  can  make  it  right,  please  to  send  me  the  amount."  The  whalebone 
was  never  delivered. 

Upon  this  evidence  the  counsel  for  the  defendants  objected  that,  as  the  contract 
was  for  the  sale  of  goods  above  the  value  of  101.,  and  there  was  no  agreement  in 
writing,  or  acceptance  of  the  goods  within  the  Statute  of  Frauds,  and  as  there  was 
no  consent  to  accept  the  particular  goods  sent,  no  property  in  the  goods'passed  to  the 
plaintiff,  and  therefore  he  was  not  entitled  to  maintain  the  action.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  liberty  to  the  defendants  to 
move  to  enter  a  nonsuit,  the  Court  to  be  at  liberty  to  draw  such  inferences  of  fact  as 
a  jury  might. 

Kinglake,  Serjt.,  having  obtained  a  rule  nisi  accordingly. 

Butt  and  Prideaux  now  shewed  cause.  The  case  of  Coats  v.  Chaplin  (3  Q.  B.  483) 
is  an  authority  that  where  there  has  been  a  verbal  order  for  goods  above  the  value  of 
101.,  and  no  directions  have  been  given  as  to  sending  them,  if  the  seller  send  them  to 
the  buyer  by  a  carrier,  who  loses  them,  the  seller  may  sue.  But  Patteson,  J.,  there 
said,  "  If  the  consignees  had  selected  a  particular  carrier,  it  would  have  made  a  differ- 
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ence  :  perhaps  if  they  had  ordered  that  the  goods  should  be  sent  by  '  some  carrier,'  the 
delivery  to  the  carrier  might  have  constituted  a  delivery  to  the  consignees."  If  goods 
which  have  been  ordered  are  delivered  to  a  carrier  named  by  the  purchaser,  an  action 
for  goods  sold  may  be  maintained.  [Martin,  B.  That  is  so  if  there  is  a  valid  contract, 
but  such  delivery  is  not  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds  :  Hanson 
V.  Aiinitage  (5  B.  &  Aid.  557).  Pollock,  C.  B.  Though  as  between  the  parties  the 
contract  may  not  be  enforceable,  it  may  be  good  for  collateral  purposes.  [513]  Cannot 
the  act  of  the  carrier,  in  receiving  the  goods  for  the  buyer,  be  ratified  and  made  the 
buyer's  own  act?  Suppose  A.  orders  goods,  and  the  seller  goes  to  A.'s  agent  and  says, 
"  Will  you  accept  the  goods  on  behalf  of  A.  1 "  If  the  agent  accepts  the  goods,  and 
A.  ratifies  his  act,  the  seller  could  not  undo  his  own  act  and  claim  back  the  goods. 
Bramwell,  B.  Suppose  I  order  goods,  to  be  delivered  to  a  person,  who  consumes 
them:  do  I  not  accept  the  goods  1]  SteaA  v.  Dawber  (10  A.  &  E.  57.  See  p.  65) 
shews  that  the  contract  is  not  void,  though  not  enforceable  between  the  parties. 
Delivery  to  a  carrier,  though  not  named  by  the  vendee,  is  a  delivery  to  the  vendee : 
Dufton  V.  Soiomonson  (3  Bos.  &  P.  582) ;  and  there  is  no  authority  that  where  there  has 
been  a  delivery  to  a  carrier  named  by  the  vendee,  the  vendor  is  the  proper  person  to 
sue  in  case  of  the  loss  of  the  goods.  [Watson,  B.  It  may  be  contended,  that  if  goods 
are  sent  to  a  particular  carrier  in  consequence  of  the  order  of  the  vendee,  the  purchaser 
has  a  qualified  possession,  in  respect  of  which  he  is  entitled  to  sue  whether  he  has  a 
property  in  them  or  not.]  The  plaintiff  is  not  seeking  to  enforce  the  contract.  Setting 
aside  the  question  whether  the  property  passed,  he  was  at  least  a  bailee  of  the  goods  : 
the  carrier  held  them  as  his  agent.  In  Coats  v.  Chaplin  (3  Q.  B.  483)  there  was  no 
evidence  of  an  acceptance  of  the  goods  by  the  purchaser,  while  the  fact  that  the 
vendor  sued  was  evidence  that  he  did  not  treat  the  contract  as  complete.  Here,  by 
bringing  his  action,  the  plaintiff  shews  that  he  assented  to  the  appropriation  of  the 
goods.  Norman  v.  Phillips  (14  M.  &  W.  277)  was  a  case  between  vendor  and  purchaser. 
That  case  is  also  distinguishable  from  the  present,  because  here,  beyond  the  mere  fact 
of  delivery  to  the  carrier,  there  is  evidence  that  the  parties  had  elected  to  treat  the 
contract  as  complete.  If  the  buyer  exercises  any  act  of  ownership  in  relation  to  the 
goods,  as  if  he  resell  or  attempt  to  resell  them,  that  [514]  is  sufficient  to  warrant  a 
jury  in  finding  a  delivery  and  acceptjince :  Blenkinsop  v.  Clayton  (7  Taunt.  597), 
Chaplin  v.  Bogers  (1  East.  192),  Morton  v.  Tibbett  (15  Q.  B.  428).  [Martin,  B.  Here 
the  purchaser  could  only  accept  by  taking  the  goods  after  he  had  had  an  opportunity 
of  inspecting  them  :  Hunt  v.  Hecht  (8  Exch.  814).  Meredith  v.  Meigh  (2  E.  &  B.  364) 
is  an  authority  to  the  same  effect.]  The  goods  were  not  unascertained  goods,  because 
the  plaintiff  had  agreed  to  take  "all  the  whalebone  sent."  [Bramwell,  B.  Suppose 
the  plaintiff  is  right  in  his  contention  that  he  can  sue,  though  the  property  was  never 
vested  in  him,  to  what  damages  is  he  entitled  ^ 

Kinglake,  Serjt.,  and  Collier,  in  support  of  the  rule.  In  the  absence  of  a  special 
contract,  the  proper  person  to  bring  the  action  against  a  carrier  for  the  loss  of  goods 
entrusted  to  him  to  be  carried  is  the  owner  of  the  goods.  Hence  the  consignee  is 
usually  the  proper  plaintiff,  because  the  delivery  of  the  goods  to  the  carrier  commonly 
vests  the  property  in  him:  Roscoe  on  Evidence,  p.  411,  9th  edition,  citing  Diinlop  v. 
Lambert  (6  CI.  &  F.  600)  and  Dawes  v.  Peck  (8  T.  R.  330).  It  is  only  where  there  is  a 
special  contract  with  the  carrier  that  the  question  of  ownership  becomes  immaterial. 
The  question,  then,  is,  had  th^  property  in  the  whalebone  vested  in  the  plaintiff? 
Now,  from  Hanson  v.  Armiiage  (5  B.  &  Aid.  557)  and  other  cases  collected  in  Roscoe 
on  Evidence,  p.  342,  it  appears  that  delivery  to  a  carrier  named  by  the  purchaser  is 
not  a  delivery  to  the  purchaser,  because  he  is  not  the  purchaser's  agent  to  accept  the 
goods.  In  Norman  v.  Phillips  (14  M.  &  W.  277)  Alderson,  B.,  points  out  that  there 
can  be  no  acceptance  by  the  purchaser  while  there  is  a  power  to  reject  the  goods.  No 
doubt  the  delivery  to  the  carrier  would  have  been  a  valid  [515]  delivery  to  the  vendee, 
if  there  had  been  a  complete  sale  and  transfer  of  the  property  by  the  contract.  In 
that  case  the  seller  would  have  transmitted  the  goods  as  agent  for  the  vendee. 

Pollock,  C.  B.  This  is  an  action  by  the  consignee  against  a  carrier  to  recover 
the  value  of  goods  lost  in  the  course  of  conveyance.  The  question  is  whether  the 
property  passed  to  the  vendee.  If  it  passed,  the  plaintiff,  the  vendee,  is  the  proper 
person  to  sue ;  if  not,  the  vendor  should  have  sued.  It  would  be  very  inconvenient 
to  treat  the  liability  of  a  carrier  as  ambulatory, — to  hold  that  he  is  not  liable  to  the 
consignee  unless  the  latter  does  some  act  shewing  an  intention  to  treat  the  contract  as 
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valid,  but  that  he  may  be  made  liable  by  the  act  of  the  consignee  in  bringing  an  action 
The  argument  of  the  plaintiff's  counsel  would  go  to  this  extent :  that  the  consignee,  in 
a  case  where  the  contract  is  incomplete,  may  elect  to  treat  it  as  valid,  and  by  such 
adoption  entitle  himself  to  say,  as  against  the  carrier,  that  he  is  the  proper  person  to 
sue.  But  the  liability  of  the  carrier  cannot  be  altered  by  anything  which  takes  place 
after  the  loss  :  it  must  be  certain  at  the  moment  of  the  loss.  Therefore  the  question 
is,  whether  the  delivery  to  the  carrier  was  a  delivery  to  the  vendee.  I  suggested,  in 
the  course  of  the  argument,  that  the  only  way  in  which  the  plaintiff  could  make  out 
that  the  action  was  well  brought  by  him,  as  consignee,  would  have  been  to  shew  that 
he  had  adopted  something  done  by  the  carrier,  as  his  agent,  adoption  being  equivalent 
to  a  prior  demand.  But  I  am  not  sure  that  a  prior  demand  would  have  done.  It  was 
suggested  in  Coats  v.  Chaplin  (3  Q.  B.  483)  that  the  consignee  might  have  sued.  That 
[516]  was  answered  by  the  opinions  of  the  majority  of  the  Judges  that  it  was  neces- 
sary that  the  property  in  the  goods  should  have  passed  to  enable  him  to  do  so. 
There  is  a  decision  in  this  Court  (a)  that  delivery  to  a  carrier  is  not  sufficient,  and  that, 
in  order  to  satisfy  the  Statute  of  Frauds,  the  consignee  must  have  had  the  power  to 
reject  the  goods.  Alderson,  B.,  points  out  that  the  statute  requires  that  the  vendee 
should  have  received  the  goods.  Here,  as  there  was  no  acceptance  of  the  goods  by 
the  vendee,  and  nothing  else  to  take  the  ease  out  of  the  statute,  the  property  did 
not  pass  to  the  plaintiff;  and  on  that  ground  the  rule  must  be  absolute  to  enter  a 
nonsuit. 

Martin,  B.  I  am  of  the  same  opinion.  The  plaintiff,  being  at  Exeter  in  October, 
1857,  bought  some  whalebone  at  2s.  7d.  a  pound,  and  agreed  to  take  a  further  quantity, 
which  Avery  was  to  send  to  Bristol  by  the  defendants'  railway,  the  plaintiff  agreeing 
with  him  to  pay  the  carriage.  This  was  a  verbal  contract.  On  the  19th  of  October, 
100  lbs.  of  whalebone  were  sent  by  Avery  from  Exeter  by  the  Bristol  and  Exeter 
Railway,  and  Avery  wrote  to  inform  the  plaintiff  that  he  had  sent  him  a  bundle  of 
whalebone.  On  the  21st,  the  plaintiff  wrote  to  say  that  he  had  not  received  the 
whalebone,  and  that  he  would  send  a  draft  for  the  price  when  he  got  it.  If  the 
argument  of  the  plaintiff's  counsel  is  well  founded,  no  effect  would  be  given  to  the 
promise  to  send  a  draft  when  the  whalebone  should  be  leceived.  The  plaintiff's  letter 
to  Avery,  promising  to  pay  for  it  on  its  arrival,  shews  that  the  plaintiff"  considered 
Avery  to  be  the  person  who  was  to  suffer  by  a  loss ;  and,  indeed,  Avery  suggested 
that  the  plaintiff  should  make  a  claim  against  the  Company,  and  send  the  amount, 
[517]  when  received  from  the  Company,  to  him.  At  common  law,  upon  the  sale  of 
an  ascertained  chattel,  on  delivery  to  a  carrier  the  property  A^ested  in  the  vendee. 
But  by  the  17th  section  of  the  Statute  of  Frauds  "no  contract  for  the  sale  of  any 
goods,  wares  and  merchandizes,  for  the  price  of  101.  sterling  or  upwards  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  &c.,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed,"  &c.  There- 
fore, unless  one  of  these  things  have  happened,  this  contract  of  sale  was  not  good  ; 
not  that  such  a  contract  is  absolutely  void,  for  if  either  event  takes  place  at  any  time 
after  the  verbal  contract,  the  contract  becomes  good.  In  Elmore  v.  Stone  (1  Taunt. 
458)  the  doctrine  of  a  constructive  acceptance  and  receipt  was  carried  a  long  way. 
The  true  rule  was  acted  upon  in  Hanson  v.  Armitage  (5  B.  &  Aid.  557).  In  Moiion  v. 
Tihhett  (15  Q.  B.  428)  the  doctrine  of  Blenldnsop  v.  Clg,yton  (7  Taunt.  597)  was  carried 
to  an  extent  which  in  that  case  was  correct.  But  in  Hunt  v.  Hecht  (8  Exch.  814) 
it  was  pointed  out  that,  though  the  case  was  rightly  decided,  much  was  said  in  the 
judgment  that  was  open  to  doubt.  One  other  point  was  made  ;  viz.,  that  the  plaintiff 
authorized  Avery  to  enter  into  a  contract  which  renders  the  Company  liable  indepen- 
dently of  the  question  of  property.  But  there  is  no  evidence  of  such  a  contract.  To 
establish  such  a  liability,  it  would  be  necessary  to  shew  that  the  Company  had  notice 
of  the  obligation  they  were  incurring.  My  brother  Watson  suggested  that,  whatever 
was  the  effect  of  the  statute  as  between  the  vendor  and  vendee,  that  as  between  the 
plaintiff"  and  defendants  the  verbal  contract  and  delivery  to  the  defendants  gave  the 
[518]  plaintiff  such  an  interest  as  to  entitle  him  to  recover.  But  the  statute  says 
that  the  contract  "  shall  not  be  good,"  in  other  words,  "  shall  be  invalid."     Therefore, 

(a)  Nat-man  v.  Phillips,  14  M.  &  W.  277. 
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as  there  was  no  evidence  that  the  property  passed  from  Avery,  he  alone  was  the 
proper  person  to  sue. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  cases  shew  clearly  that  the  goods 
were  not  the  goods  of  the  plaintiff  at  the  time  of  the  delivery  of  them  to  the  Railway 
Company.  Norman  v.  Phillips  (14  M.  &  W.  277),  and  many  other  cases  which  have 
been  referred  to,  establish  that  where  there  is  a  verbal  contract  for  goods  within  the 
17th  section  of  the  Statute  of  Frauds,  and  no  earnest  or  note  in  writing  of  the 
bargain,  there  must  be  some  affirmative  act  of  acceptance  to  make  the  contract  good. 
I  think  it  would  be  more  sensible  to  hold  that  any  delivery  and  receipt  is  sufiBcient, 
unless  there  is  a  subsequent  refusal  to  accept.  Suppose  coals  were  ordered  and  shot 
down  in  a  particular  spot  for  the  buyer :  I  suppose  that  would  be  an  acceptance 
though  no  agent  was  there  to  accept  them.  Now,  if  that  is  sufficient,  it  is  difficult 
to  say  that  delivery  at  a  wharf  or  to  a  carrier  named  by  the  purchaser  is  not  so.  It 
would  have  been  good  sense  to  say  that  where  a  place  is  appointed  for  the  delivery, 
if  the  goods  are  delivered  there  it  is  an  acceptance,  unless  there  is  a  person  there 
who  rejects  them.  According  to  Lord  Campbell,(i)  "  there  may  be  an  acceptance 
and  receipt  of  goods  by  a  purchaser  within  the  Statute  of  Frauds,  although  he  has 
had  no  opportunity  of  examining  them,  and  although  he  has  done  nothing  to  preclude 
himself  from  objecting  that  they  do  not  correspond  with  the  contract."  I  agree  with 
that.  But  in  such  case  the  party  must  have  done  something  to  waive  his  right  to 
reject  the  [519]  goods,  which  has  not  been  the  case  here.  There  has,  therefore,  been 
no  acceptance.  Then  it  was  said  that,  independently  of  the  question  of  property, 
the  plaintiff  had  delivered  goods  to  the  defendants  to  be  carried  for  him.  If  that 
argument  were  well  founded  it  would  lead  to  considerable  inconvenience,  and  the 
plaintiff  would  only  be  entitled  to  nominal  damages.  The  only  way,  however,  in 
which  there  was  a  delivery  to  the  defendants  by  the  plaintiff  was  under  the  contract 
of  sale.  But  the  contract  of  sale  was  invalid,  and  therefore  no  authority  to  the  defen- 
dants to  receive  the  goods  for  him.  But  it  may  be  said  the  contract  to  carry  was 
made  in  the  name  of  the  plaintiff,  and  that  he  might  ratify  it.  I  do  not  think  that 
in  fact  the  contract  was  made  in  the  name  of  the  plaintiff.  It  is  more  reasonable 
to  hold  that  the  consignor,  when  the  property  is  not  out  of  him,  does  not  contract  for 
the  consignee. 

Watson,  B.  I  agree  with  the  rest  of  the  Court,  though  I  have  felt  some  doubt. 
The  plea  denies  the  delivery  of  the  goods  to  the  defendants  by  the  plaintiff.  No 
question  of  property  is  raised  by  it.  The  evidence  was  that  the  plaintiff  directed 
Avery  to  send  him  the  goods,  and  undertook  to  pay  the  carriage.  It  was  contended 
that  Avery  had  power  to  bind  the  plaintiff  as  to  the  contract  for  carriage.  If  the  goods 
had  arrived  at  their  destination  and  had  been  accepted,  the  property  in  them  would 
have  been  divested  from  the  time  of  the  delivery  at  Exeter ;  therefore  it  is  said  that 
was  a  species  of  property  inchoate  and  not  complete  in  the  plaintiff.  That  view  of 
the  Ciise  however  leaves  the  Statute  of  Frauds  out  of  the  question.  The  contract 
between  the  carrier  and  the  person  sending  the  goods  depends  upon  the  property.  If 
the  property  has  not  passed  out  of  the  consignor,  he  must  sue  as  in  the  case  of  goods 
sent  on  sale  and  approval.  If,  when  the  goods  arrive,  [520]  it  is  open  to  the 
consignee  to  repudiate  them,  there  is  no  complete  contract.  In  Dution  v.  Solomonson 
(3  Bos.  &  P.  582)  it  was  said  that  delivery  to  a  carrier  was  delivery  to  the  vendee,  but 
in  that  case  there  was  a  perfect  contract.  The  proposition  was  stated  more  correctly 
by  Parke,  B.,  in  Swain  v.  Shepherd  (1  Moo.  &  Rob.  223) : — "Generally  speaking  where 
goods  of  a  fair  merchantable  quality  are  forwarded  in  pursuance  of  a  written  order 
which  binds  the  person  giving  the  order  to  receive  the  goods,  the  property  passes  to 
that  person  by  the  delivery  to  the  carrier."  The  observations  of  Lord  Kenyon  in 
Dawes  v.  Peck  (8  T.  R.  330)  apply  to  the  other  view  of  the  present  case.  He  said, 
"I  cannot  subscribe  to  one  part  of  the  argument  urged  on  behalf  of  the  plaintiff, 
namely,  that  the  right  of  property  on  which  this  action  is  founded  is  to  fluctuate 
according  to  the  choice  of  the  consignor  or  consignee ;  and  that  consequently  either  of 
them  may  at  his  pleasure  maintain  an  action  against  the  carrier  for  the  non-delivery 
of  the  goods.  In  my  opinion,  the  legal  rights  of  the  parties  must  be  certain  and 
depend  upon  the  contract  between  them,  and  cannot  fluctuate  according  to  the 
inclination  of  either.     This  question  must  be  governed  by  the  consideration,  in  whom 

{b)  In  M(yrtm  v.  Tibbett,  15  Q.  B.  441. 
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the  legal  right  was  vested ;  for  he  is  the  person  who  has  sustained  the  loss,  if  any, 
occasioned  by  the  negligence  of  the  carrier;  and  whoever  has  sustained  the  loss 
is  the  proper  party  to  call  for  compensation  from  the  person  by  whom  he  has  been 
injured." 

Rule  absolute  to  enter  a  nonsuit. 

[521]  In  the  Matter  of  an  Appeal  in  the  Clerkenwell  County  Court 
IN  AN  Interpleader  between  C.  Furber,  Plaintiff  and  Claimant,  and 
G.  J.  Sturmey,  Defendant  and  Execution  Creditor.  May  25,  1858. — Judgment 
having  been  given  in  a  County  Court  the  plaintiff  proposed  to  appeal.  In 
consequence  of  delays  in  settling  it,  the  case  on  appeal,  as  agreed  to  by  both 
parties,  was  not  presented  to  the  judge  for  his  signature  till  nearly  six  months 
after  the  day  when  judgment  was  given.  No  security  for  costs  of  the  appeal  had 
been  given.  The  judge  refused  to  sign  the  appeal  case.  Thereupon  a  summons 
was  issued  by  a  Judge  at  Chambers,  in  pursuance  of  19  &  20  Vict.  c.  108,  s.  43, 
to  compel  him  to  do  so ;  but  no  affidavit  of  the  facts  was  sworn  till  two  days 
after  the  summons  issued.  On  the  hearing  of  the  summons  the  County  Court 
judge  did  not  attend,  and  an  order  was  made  that  he  should  sign  the  case.  The 
order  having  been  served  upon  him  and  disobeyed  :  Held,  first,  that,  assuming 
that  the  summons  ought  not  to  have  issued  except  on  an  affidavit,  the  want  of 
such  affidavit  was  an  irregularity  only. — Secondly,  that  after  the  order  had  been 
served  and  disobeyed  and  the  rule  for  an  attachment  obtained,  it  was  too  late  for 
the  County  Court  judge  to  object  that  the  case  was  incorrectly  stated,  or  that 
the  summons  had  issued  improperly,  and  a  rule  obtained  by  the  County  Court 
judge  to  set  aside  the  Judge's  order  on  these  grounds  was  discharged  with  costs. 
— Also,  that  upon  the  facts,  the  order  that  the  County  Court  judge  should  sign 
the  case  was  rightly  made. 

[S.  C.  27  L.  J.  Ex.  453  ;  4  Jur.  (N.  S.)  956 ;  6  W.  R.  625.     Referred  to, 
Irmng  v.  Aslcew,  1870,  L.  R.  5  Q.  B.  212.] 

Griffits,  in  Hilary  Term  (Jan.  14),  had  obtained  a  rule  calling  on  the  judge  of  the 
Clerkenwell  County  Court  of  Middlesex,  to  shew  cause  why  an  attachment  should 
not  issue  against  him  for  contempt  in  disobeying  an  order  of  Watson,  B. 

From  the  affidavits  filed  in  support  of  the  rule  it  appeared  that  an  inti  ^pleader 
summons,  wherein  C.  Furber  was  plaintiff  and  G.  J.  Sturmey  was  defenc\nt,  was 
heard  on  the  4th  of  June,  1857,  at  the  Clerkenwell  County  Court,  when  judgment 
was  given  for  the  defendant  on  the  18th  of  June.  Notice  of  appeal  was  duly  given, 
but  the  appeal  case  was  not  tendered  to  the  judge  for  his  signature  within  the 
time  prescribed  by  the  rules  and  orders  for  regulating  the  practice  in  the  County 
Courts.  Some  negociations  with  respect  to  a  settlement  took  place  between  the 
parties,  which,  proving  unsuccessful,  on  the  12th  of  August  a  draft  of  the  appeal 
case  was  delivered  by  the  plaintiff's  attorney  to  the  defendant's  attorney,  who  in 
consequence  of  the  absence  of  his  counsel,  kept  it  until  the  12th  of  November,  when 
he  returned  the  draft  marked  "approved."  The  defendant's  attorney  afterwards 
refused  to  sign  the  case.  On  the  26th  of  November  the  plaintiff's  attorney  tendered 
the  case  [522]  to  the  judge  for  his  signature,  when,  after  taking  time  to  consider,  he 
refused  to  sign  it,  giving  the  following  reason  for  his  decision  : — 

"  The  decision  of  the  Court  in  this  interpleader  rested  solely  on  the  total  absence 
of  legal  evidence  on  behalf  of  the  claimant ;  it  would  be  impossible  therefore,  with 
every  desire  to  relieve  those  who  by  delay  have  lost  the  power  to  appeal,  to  sign  this 
case  even  were  the  lapse  of  time  not  a  fatal  objection." 

"26th  Nov.  1857.  (Signed)        "  Herbert  George  Jones." 

On  the  2nd  of  December  a  summons  was  obtained  by  the  plaintiff  at  the  Judge's 
Chambers  of  this  Court,  signed  by  Channell,  B.,  calling  on  the  judge  of  the  Clerken- 
well County  Court  of  Middlesex  and  the  defendant  to  shew  cause  "why  the  said 
judge  should  not  sign  the  appeal  case,  and  cause  the  same  to  be  sealed  with  the  seal 
of  the  said  Court,  the  case  having  been  agreed  to  by  the  attornies ;  or  why  the  said 
case  should  not  be  entered,  &c.,  for  ai-gument  and  argued,  and  all  things  necessary 
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thereto  or  therefor  be  done,  without  such  signature  or  seal."  The  affidavit  in  support 
of  the  summons  was  sworn  on  the  4th,  but  not  filed  until  the  11th  of  December.  The 
summons  was  served  upon  the  judge  of  the  County  Court  on  the  7th.  On  the  8th  the 
plaintiffs  and  defendant's  attornies  attended  before  the  Judge  at  Chambers  when  the 
summons  was  adjourned  to  the  10th.  No  one  attended  on  behalf  of  the  County 
Court  judge.  On  the  11  th  an  order  was  made  by  Watson,  B.,  that  the  County  Court 
judge  should  **  sign  the  appeal  case  and  cause  the  same  to  be  sealed  with  the  seal  of  the 
Court,  and  that  the  appellant  should  enter  into  recognizances  or  give  security,  to  be 
approved  of  by  the  Registrar  of  the  Clerkenwell  County  Court,  for  the  costs  of  the 
appeal."  This  order  was  served  on  the  judge  of  the  County  Court  on  the  14th, 
and  several  applications  were  made  to  [523]  him  to  sign  and  seal  the  appeal  case, 
which  was  tendered  to  him  for  that  purpose  ;  he  however  refused  to  sign  the  case. 

In  Hilary  Term  (Feb.  1)  Bovill,  Gaselee,  Serjt.,  and  Kaye,  for  the  County  Court 
judge,  appeared  to  shew  cause  against  the  above  rule  for  an  attachment,  when  the 
rule  was  enlarged  to  come  on  with  a  cross-rule,  obtained  by  Bovill  on  behalf  of  the 
County  Court  judge,  calling  on  the  plaintiff  to  shew  cause  why  the  order  of  Watson,  B., 
should  not  be  set  aside. 

In  support  of  the  latter  rule,  and  in  answer  to  the  rule  for  the  attachment, 
affidavits  were  produced,  setting  forth  that  no  case  on  appeal  was  presented  to  the 
judge  for  his  signature  at  the  Court  holden  next  after  the  expiration  of  twelve  clear 
days  from  the  day  on  which  the  judgment  was  pronounced,  as  required  by  rule  145 
of  the  rules  and  orders  framed  in  pursuance  of  the  provisions  of  the  19  &  20  Vict. 
c.  108,  s.  132  :  that  the  case  presented  to  the  learned  judge  for  his  signature  was 
incorrect  in  certain  particulars  :  that  neither  the  defendant  nor  his  attorney  consented 
that  the  case  should  be  presented  to  the  learned  judge  for  his  signature:  that  no 
statement  in  writing  containing  the  grounds  of  dissatisfaction  with  the  judgment  was 
delivered  to  the  registrar  of  the  Court  before  the  rising  of  the  Court  on  the  day  when 
judgment  was  given,  pursuant  to  rule  132  :,that  no  notice  in  writing  of  the  grounds 
of  appeal  had  been  sent  to  the  registrar  pursuant  to  rule  141  :  that  on  the  17th  of 
June  the  following  notice  of  appeal  was  delivered  to  the  registrar : — 

"  In  the  Clerkenwell  County  Court  of  Middlesex. 

"  Geoi'ge  Joseph  Sturrmy,  Plaintiff,  and  George  Burch,  Defendant. 

"Take  notice,  that  Charles  Furber,  the  claimant  in  the  [524]  interpleader  summons 
herein,  intends  to  appeal  against  the  decision  of  the  learned  judge  herein,  and  will 
give  the  grounds  of  such  appeal  in  due  time  and  course." 

(Signed)         "  C.  V.  Lewis,  Claimant's  Attorney. 

"  To  the  judge  or  registrar  of  the  said  Court,  or  whom  it  may  concern." 

That  no  security  for  the  costs  of  the  appeal  had  been  given  as  required  by  the  13  &  14 
Vict.  c.  61,  s.  14,  but  the  plaintiflf's  attorney  had  tendered  to  the  registrar  a  cheque 
for  251.  on  the  23rd  of  December. 

In  an  affidavit  in  answer,  the  plaintiff's  attorney  stated  that  the  sum  of  251.  had 
been  the  amount  of  the  security  agreed  upon  between  himself  and  the  defendant's 
attorney ;  that  he  had  always  been  ready  to  pay  the  money  into  Court,  and  that 
the  registrar  had  refused  to  take  the  cheque,  on  the  ground  that  the  matter  was 
sub  judice. 

Lush  (with  whom  was  Griffits)  shewed  cause  against  the  rule  to  set  aside  the  order 
of  Watson,  B.,  and  supported  the  rule  for  the  attachment.(a)  Notice  of  appeal 
having  been  duly  given  in  pursuance  of  the  14th  section  of  the  13  &  14  Vict.  c.  61, 
the  judge  was  called  upon  to  settle  the  case  and  sign  it,  under  the  15th  section,  and 
rule  145  of  the  rules  and  orders  made  in  pursuance  of  the  19  &  20  Vict.  c.  108. 
Rule  145  directs  that  the  case  shall  be  signed  by  the  judge,  and  sealed  with  the  seal 
of  the  Court.  [Martin,  B.  Under  the  Act  and  rule  in  question,  the  judge  would  not 
be  bound  to  sign  a  case  which  he  did  not  think  correctly  stated.     Pollock,  C.  B.     The 

(a)  In  Easter  Term,  May  7.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and 
Channell,  B. 

Ex.  Div.  XIII. — 19 
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County  Court  judges  are  entitled  to  the  same  independence  which  we  should  claim 
ourselves.  I  have  repeatedly  refused  to  [525]  sign  bills  of  exceptions  till  they  were 
made  to  accord  with  my  notes.]  On  the  refusal  of  the  County  Court  judge  to  sign 
the  case,  a  summons  was  issued,  in  pursuance  of  the  43rd  section  of  the  19  &  20  Vict. 
c.  108,  from  the  Judge's  chambers,  calling  on  him  to  shew  cause  why  this  act  should 
not  be  done.  The  summons  was  served  on  the  County  Court  judge,  who  did  not 
attend  before  the  Judge  at  chambers.  An  order  having  been  made  on  the  11th,  was 
duly  served  and  disobeyed,  and  thereupon  a  rule  for  an  attachment  was  obtained  on 
the  14th  of  January.  No  application  to  rescind  the  order  of  Watson,  B.,  was  made 
on  behalf  of  the  County  Court  judge  until  the  1st  of  February,  when  it  was  too  late. 
He  should  have  come  promptly  to  get  the  order  set  aside.  The  order  cannot  be 
treated  as  a  nullity.  [Channell,  B.  Looking  at  the  43rd  section,  there  is  some  doubt 
whether  the  summons  ought  to  have  issued  without  a  preliminary  application  to  a 
Judge  founded  on  an  affidavit.  Pollock,  C.  B.  Suppose  a  rule  for  a  mandamus  was 
obtained,  and  the  affidavits  were  not  sworn  until  after  the  granting  of  the  rule,  if  the 
objection  was  taken  on  shewing  cause,  the  rule  would  be  discharged,  but  if  the 
objection  was  not  then  made,  and  the  rule  was  made  absolute,  could  it  be  afterwards 
taken  1]  In  the  case  of  a  rule,  the  effective  process  of  the  Court  is  the  rule  nisi ;  but 
a  summons  does  not  become  an  order  absolute  though  no  cause  is  shewn  against  it. 
Therefore,  in  the  case  of  a  summons  the  effective  process  is  the  order.  The  section 
may  be  read  with  reference  to  the  practice  at  Judges'  chambers,  and  as  implying,  that 
if  the  parties  proceed  by  summons  they  may  do  so  in  the  usual  way.  Even  supposing 
that  an  affidavit  was  necessary,  the  want  of  it  was  a  mere  irregularity,  which  has 
been  waived.  [Channell,  B.  The  argument  on  the  other  side  is,  that  the  judge  is 
a  public  officer  who  ought  not  to  be  called  upon  to  leave  his  duties  [526]  at  the 
pleasure  of  any  person  who  might  choose  to  summon  him.]  The  process  was  valid  in 
itself:  the  judge  was  therefore  bound  to  appear  to  it.  The  order  was  served  on  the 
County  Court  judge  on  the  14th  of  December,  and  assuming  that  he  was  not  bound 
to  attend  the  summons,  he  was  at  least  bound  to  move  promptly  to  set  aside  the  order. 
The  order  was  valid  on  the  face  of  it.  The  application  to  set  aside  the  order  should 
have  been  made  either  in  the  Vacation  or  at  least  in  the  early  part  of  Hilary  Term  : 
Smith  V.  Temperley  (16  M.  &  W.  273).  The  fact  that  the  notice  of  appeal  is  not  in 
compliance  with  rule  141  of  the  rules  and  orders  framed  in  pursuance  of  the  19  &  20 
Vict.  c.  108,  will  not  prevent  the  superior  Court  from  hearing  the  appeal:  Daniels, 
App.,  Charsley,  Resp.  (11  C.  B.  739).  Neither  can  the  delay  in  preparing  and  trans- 
mitting the  case  be  insisted  upon  by  the  respondent  whose  conduct  in  part  caused  it : 
Figg,  App.,  Wilkinson,  Resp.  (9  Exch.  475). 

Bovill,  Gaselee,  Serjt.,  and  Kaye  supported  the  rule  to  set  aside  the  order  of 
Watson,  B.,  and  shewed  cause  against  the  rule  for  an  attachment.  In  consequence 
of  the  delay  which  had  occurred,  and  the  absence  of  notice  of  any  ground  on  which 
the  parties  were  dissatisfied  with  the  judgment,  the  County  Court  judge  was  not 
bound  to  sign  the  appeal.  The  case  was  untruly  stated,  and,  not  being  one  proper 
for  appeal,  the  learned  Judge,  Watson,  B.,  had  no  jurisdiction  to  make  the  order. 
[Bramwell,  B.  Could  it  be  contended  that  because  no  debt  was  due  from  a  defendant 
to  a  plaintiff,  therefore  this  Court  would  have  no  jurisdiction  ?]  The  summons  signed 
by  Channell,  B.,  which  was  the  foundation  of  the  order  of  Watson,  B.,  was  issued 
without  jurisdiction.  The  learned  Judge  had  no  power  to  issue  the  [527]  summons 
except  upon  an  affidavit  of  the  facts  :  19  &  20  Vict.  c.  108,  s.  43.  He  had  no  inherent 
jurisdiction,  and  therefore  none  unless  he  strictly  pursued  the  power  given  by  the 
statute.  "  It  is,  as  a  maxim,  generally  true  that  if  an  affirmative  statute,  which  is  the 
introduction  of  a  new  law,  direct  a  thing  to  be  done  in  a  certain  manner,  that  thing 
shall  not,  even  although  there  are  no  negative  words,  be  done  in  any  other  manner  " 
(Dwarris  on  Statutes,  641).  It  cannot  be  assumed  that  the  legislature  knew  of  the 
practice  at  chambers.  Had  it  been  the  intention  of  the  legislature  that  the  ordinary 
practice  in  granting  summonses  should  apply  to  summonses  under  this  section,  the 
words  "  upon  an  affidavit  of  the  facts  "  would  not  have  been  found  after  the  words  "  or 
a  judge  thereof."  The  attempted  distinction  between  a  summons  and  a  rule  nisi  is 
not  well  founded.  In  case  of  a  summons  and  order,  the  summons  is  the  process  which 
gives  jurisdiction  to  the  judge.  [Pollock,  C.  B.  If  a  rule  nisi  were  granted  on  an 
affidavit  supposed  to  have  been  sworn,  but  not  in  fact  sworn  till  the  day  after  the  rule 
was  granted,  and  the  other  party,  not  noticing  it,  filed  affidavits  in  answer,  and  the 
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rule  was  made  absolute  ;  if  the  mistake  were  discovered  in  the  vacation  or  next  term, 
is  it  contended  that  the  i-ules  absolute  could  be  set  aside  1]  In  that  case  the  Court 
would  have  had  jurisdiction  at  common  law ;  and  by  appearing  the  party  would  have 
waived  the  objection.  But  there  is  a  distinction  between  the  absence  of  a  proper  step 
when  the  party  is  within  the  jurisdiction,  and  the  absence  of  an  essential  requisite  in 
process  to  bring  the  party  within  the  jurisdiction.  The  foundation  of  the  jurisdic- 
tion having  failed,  the  order  of  Watson,  B.,  was  not  an  irregularity,  but  a  nullity. 
If  it  was  a  nullity,  the  rule  for  the  attachment  must  be  discharged  :  but  the  rule 
to  set  aside  the  order  is  nevertheless  not  unnecessary.  The  County  Court  [528]  judge 
has  a  right  to  see  that  an  order  does  not  remain  on  the  files  of  this  Court,  leading  to 
the  inference  that  he  has  been  guilty  of  a  neglect  of  duty.  Therefore  he  is  correct  in 
asking  to  have  it  quashed.  The  order  was  a  nullity  ;  but  if  an  irregularity  only,  its 
irregularity  has  not  been  waived,  because  the  County  Court  judge  has  done  no  act 
to  recognize  the  propriety  of  the  order.  The  summons  shewed  a  want  of  jurisdiction 
upon  the  face  of  it ;  it  should  have  been  drawn  up  on  reading  an  affidavit.  Therefore, 
by  disregarding  it,  the  County  Court  judge  did  not  waive  the  objections  to  it.  The 
145th  rule  says  that  "all  cases  on  appeal  shall,  unless  the  judge  shall  otherwise  order, 
be  presented  to  him  for  signature  at  the  Court  holden  next  after  the  expiration 
of  twelve  clear  days  from  the  day  on  which  judgment  was  pronounced,  and 
shall  then  be  signed  by  the  judge,  and  sealed  with  the  seal  of  the  Court."  It  is 
not  made  imperative  upon  the  judge  to  sign  a  case  upon  appeal  at  any  other  time. 
[Bramwell,  B.  The  rule  goes  on — "  if  the  appellant  do  not  comply  with  this  rule,  the 
successful  party  may  proceed  on  the  judgment,  unless  the  judge  shall  otherwise  order." 
This  assumes  that  where  the  case  is  not  presented  for  signature  within  the  time,  the 
appeal  will  remain  in  force  though  the  successful  party  may  be  entitled  to  issue  execu- 
tion.] The  giving  security  for  costs  is,  by  the  14th  section  of  13  &  14  Vict.  c.  61, 
made  a  condition  precedent  to  the  right  to  appeal.  No  security  having  been  given, 
the  appeal  was  at  an  end  before  the  order  of  Watson,  B.,  was  made. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  These  rules  are — one  for  an  attachment  against  a  County  Court 
judge  for  disobedience  to  an  order  [529]  of  my  brother  Watson  ;  the  other  a  rule  to 
set  aside  this  order.  The  facts  were  these  : — A  judgment  had  been  given  by  the 
learned  County  Court  judge,  against  which  it  was  proposed  to  appeal.  A  very  con- 
siderable time  was  occupied  in  settling  the  case,  which  was  one  of  interpleader.  It 
ultimately  was  submitted  to  the  learned  County  Court  judge  to  sign,  in  the  form  in 
which  it  was  returned  as  settled  and  agreed  to  by  the  successful  party.  The 
learned  County  Court  judge  refused  to  sign  it,  and  wrote  upon  it  a  memorandum  as 
follows : — "  The  decision  of  the  Court  in  this  interpleader  rested  solely  on  the  total 
absence  of  legal  evidence  on  behalf  of  the  claimant  ;  it  would  be  impossible  therefore, 
with  every  desire  to  relieve  those  who  by  delay  have  lost  the  power  of  appeal,  to  sign 
the  case  even  were  the  lapse  of  time  not  a  fatal  objection." 

A  summons  was  taken  out  at  Chambers,  under  the  43rd  section  of  the  statute 
19  &  20  Vict.  c.  108,  calling  upon  the  County  Court  judge  and  the  proposed  respondent 
to  shew  cause  why  the  case  should  not  be  signed.  No  affidavit  of  the  facts  had  been 
previously  made.  This  summons  was  duly  served  upon,  but  was  not  attended  by  the 
learned  County  Court  judge  or  any  one  on  his  behalf.  The  parties  to  the  cause  did 
attend,  and  affidavits  were  made  and  used  on  both  sides.  No  objection  was  taken 
that  an  affidavit  had  not  been  made  before  the  summons  issued,  and  my  brother 
Watson  made  an  order  "  that  the  County  Court  judge  should  sign  the  appeal  case, 
and  cause  the  same  to  be  sealed  with  the  seal  of  the  court ;  the  case  having  been 
agreed  by  the  attornies  of  both  parties."  And  upon  the  facts  then  before  him,  all  of 
which  appear  on  the  affidavits  which  were  used  in  shewing  cause  against  the  rules, 
my  brother  Watson  had  no  alternative,  but  was  clearly  bound  to  make  it.  He  states 
that  he  was  under  the  impression  that  all  [530]  that  was  required  was  his  order,  and 
that  the  case  would  be  signed  at  once.  The  order  was  served  upon  the  learned  County 
Court  judge  but  he  refused  to  obey  it,  and  in  consequence  the  rule  for  the  attach- 
ment (it  being  the  course  prescribed  by  the  act  of  parliament)  was  obtained.  Cause 
was  being  shewn  against  it  last  Hilary  Term,  when  the  counsel  for  the  learned  County 
Court  judge  applied  for  and  obtained  a  rule  to  set  aside  my  brother  Watson's  order, 
upon  the  ground  that  he  had  no  jurisdiction  to  make  it ;  and  the  argument  upon  the 
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rule  for  the  attachment  was  postponed.     Both  rules  were  argued  last  term,  and  we 
are  now  to  adjudicate  upon  them. 

The  only  substantial  matter  contended  for  before  us  was  that  it  was  essential,  to 
give  jurisdiction  to  my  brother  Watson,  that  an  affidavit  of  the  facts  should  have  been 
made  before  the  summons  issued ;  and  it  was  argued  that,  upon  the  true  construction 
of  the  section,  the  jurisdiction  was  conditional  upon  such  an  affidavit  being  made. 
We  are  all  clearly  of  opinion  that  the  jurisdiction  is  absolute,  and  that  if  the  provision 
as  to  affidavits  extends  to  the  case  of  a  summons  taken  out  at  Chambers,  the  circum- 
stance of  one  not  having  been  made  was  only  an  irregularity  and  should  have  been 
relied  on  at  the  hearing  of  the  summons,  and  does  not  at  all  affect  the  validity  and 
force  of  my  brother  Watson's  order. 

The  rule  for  setting  aside  the  order  must  therefore  be  discharged  ;  and  as  we  all 
think,  upon  the  facts  before  my  brother  Watson,  it  was  imperative  upon  him  to  make 
it,  and  the  rule  has  been  drawn  up  with  costs,  and,  after  an  intimation  that  it  would 
probably  fail,  it  must  be  discharged  with  costs. 

With  respect  to  the  other  rule,  the  order  of  my  brother  Watson  having  been  duly 
made  and  not  obeyed,  the  plain-[531]-tifF  is  in  strictness  entitled  to  the  attachment 
to  compel  obedience  to  the  order ;  and  it  is  too  late  for  the  County  Court  judge  now 
to  object  that  the  case  was  incorrectly  stated.  But  as  the  object  of  the  attachment  is 
to  compel  obedience  to  the  order,  and  as  it  is  not  desirable  that  an  incorrect  case 
should  be  signed,  and  as  we  are  informed  by  the  County  Court  judge  that  the  case  is 
incorrectly  stated,  and  we  consider  it  is  owing  to  a  misapprehension  that  he  did  not 
shew  cause  against  the  summons  ;  we  think  that  we  are  warranted  in  delaying  giving 
judgment  on  this'rule  till  the  end  of  the  term.  This  will  give  an  opportunity  of 
going  before  a  Judge  at  Chambers,  if  it  be  necessary,  and  having  a  proper  case  signed  ; 
and  although  the  learned  County  Court  judge  does  not  seem  to  have  taken  a  note, 
which  probably  is  not  practicable  when  such  a  quantity  of  business  has  to  be  transacted, 
we  hope  he  will  find  no  difficulty  in  ascertaining  (with  the  aid  of  the  parties,  should 
he  require  it)  the  facts  which  were  proved  before  him,  and  amending  the  case. 

We  think  it  right  to  add  that  we  have  the  most  sincere  desire  to  treat  the  learned 
County  Court  judge  with  the  utmost  consideration  and  respect;  but  the  superior 
Courts  at  Westminster  and  the  Judges  are  not  at  liberty  to  decline  a  jurisdiction 
imposed  upon  them  by  act  of  parliament,  or  do  other  than  follow  the  course  there 
prescribed.  This  jurisdiction  was  substituted  for  the  former  one  by  mandamus  which 
was  costly  and  tedious.  It  is  our  duty  to  administer  the  law  as  it  exists  ;  and  if  the 
provision  in  question  be  objectionable,  as  inconvenient  or  expensive,  or  be  otherwise 
improper,  it  is  for  the  legislature  and  not  for  us  to  interpose  and  afford  redress. 
Rule  to  rescind  the  order  of  Watson,  B.,  discharged  with  costs. 
[532]  The  case  was  again  mentioned  on  the  last  day  of  this  term  (June  12),  when 
it  appearing  that  the  County  Court  judge  had  signed  the  appeal  case  in  pursuance  of 
the  order,  the  rule  for  an  attachment  was  ordered  to  be  discharged  on  payment  of 
costs  by  the  County  Court  judge. (a) 

In  the  Matter  of  an  Interpleader  Issue  in  the  County  Court  of  Yorkshire 
AT  Great  Driffield,  in  a  Plaint  between  J.  Whitehead  and  J.  A.  Procter, 
and  T.  Sleight,  Claimant.  June  8,  1858. — A  County  Court  judge  having 
refused  to  hear  an  interpleader  summons,  and  ordered  money  to  be  paid  out  of 
court,  with  costs  to  be  paid  by  the  claimant,  on  the  ground  of  the  insufficiency  of 
the  particulars,  a  rule  was  obtained,  under  the  19  &  20  Vict.  c.  108,  s.  43,  calling 
on  the  County  Court  judge  to  hear  the  summons.  No  cause  being  shewn  the 
Court  made  the  rule  absolute ;  ordering  the  costs  of  the  rule  to  abide  the  event 
of  the  interpleader  issue,  and  discharging  the  claimant  from  the  costs  in  the 
Court  below. 

[Dissented  from.  Churchward  v.  Coleman,  1866,  L.  R.  2  Q.  B.  18.     Referred  to,  Gage  v. 
Collins,  1867,  L.  R.  2  C.  P.  383;  Richardson  v.  Wright,  1875,  L.  R.  10  Ex.  371.] 

Joyce  had  obtained  a  rule,  under  the  43rd  section  of  19  &  20  Vict.  c.  108,  calling 
on  the  judge  of  the  County  Court  at  Great  Driffield  and  the  plaintiff,  to  shew  cause 

(a)  See  21  &  22  Vict,  c  74,  s.  4. 


3H.&N.  633.  THORNE    V.  TILBURY  581 

why  the  judge  should  not  hear  the  interpleader  summons  issued  in  this  plaint ;  and 
why  the  Court  should  not  make  such  order  with  respect  to  costs  in  the  interpleader 
and  of  this  application  as  the  Court  should  think  fit. 

It  appeared  from  the  affidavits  that  the  stock  in  trade  of  the  defendant  Procter, 
having  been  seized  under  an  execution  out  of  the  County  Court  of  Yorkshire,  Sleight 
caused  a  notice  of  his  claim  to  the  goods  under  a  deed  of  assignment  to  be  served  on 
the  bailiff.  The  amount  of  the  levy  was  paid  into  court.  The  bailiff  issued  an  inter- 
pleader [533]  summons  calling  on  Sleight  to  appear  and  state  his  claim,  whereupon  a 
particular  with  notice  of  claim  was  served  on  the  registrar,  the  high  bailiff,  and  the 
execution  creditor.  On  the  hearing  before  the  judge,  it  was  objected  that  the  claim 
was  insufficient,  inasmuch  as  it  did  not  contain  particulars  of  the  goods,  as  required  by 
rule  130  of  the  rules  and  orders  for  regulating  the  practice  of  the  County  Courts. 
The  judge  held  the  objection  good,  and  ordered  the  money  to  be  paid  out  of  court  to 
the  execution  creditor,  with  costs.  The  claimant  then  made  a  second  application  to 
the  judge  to  hear  his  claim,  which  was  also  dismissed  with  costs.  Eegina  v.  Richards 
(2  L.  M.  &  P.  263)  and  Beswick  v.  Boffey  (9  Exch.  315)  were  referred  to. 

No  cause  being  shewn,  Joyce,  in  moving  to  make  the  rule  absolute,  asked  the 
Court  to  exercise  its  discretion  as  to  the  costs  of  the  application  and  the  costs  in  the 
Court  below  ordered  to  be  paid  by  the  claimant. 

Per  Curiam,  There  is  no  ground  for  ordering  the  judge  to  pay  costs ;  the  rule 
must  be  absolute ;  the  costs  of  this  application  to  abide  the  event  of  the  interpleader 
issue,  and,  if  payable  to  the  claimant,  to  be  paid  by  the  plaintiff^ ;  and  as  to  the  costs 
ordered  by  the  County  Court  judge  to  be  paid  by  the  claimant,  let  him  be  discharged 
from  those  costs. 

Rule  accordingly. 


[534]  Thorne  v.  Tilbury  and  Others.  June  5,  1858.— To  an  action  of  trover 
for  goods,  the  defendants  pleaded  that  the  goods  were  delivered  by  the  plaintiff 
to  the  defendants  to  be  by  them  warehoused  and  taken  care  of :  that  before  the 
delivery  the  goods  had  been  the  property  of  one  T.  deceased,  and  that  there  was 
not  at  the  time  of  the  delivery  any  legal  representative  of  the  estate  of  T. ;  and 
that  this  fact  was  concealed  from  the  defendants :  that  afterwards  H.  obtained 
letters  of  administration  to  the  effects  of  T.  and  claimed  the  goods,  and  forbad 
the  defendants  to  deliver  them  to  the  plaintiff.  Held  a  good  plea. — Semble,  that 
a  warehouseman  being  a  bailee  of  goods  is  not  estopped  from  disputing  the  title 
of  his  bailor ;  but  that,  if  the  goods  are  the  property  of  another,  he  may  refuse  to 
redeliver  them,  if  he  does  so  relying  upon  the  right  and  title  and  by  the  authority 
of  that  other. 

[S.  C.  27  L.  J.  Ex.  407.     Observation  adopted,  Biddle  v.  Bond,  1865,  6  B.  &  S.  234. 
Referred  to,  Eogers  v.  Lambert,  [1891]  1  Q.  B.  318.] 

Trover  for  trunks,  boxes,  wearing  apparel,  household  furniture,  &c. 

Plea,  by  way  of  defence  upon  equitable  grounds : — That,  before  the  acts  com- 
plained of  were  committed,  the  said  goods  were  delivered  by  the  plaintiff  to  the 
defendants,  to  be  by  them  warehoused,  kept  and  taken  care  of,  and  the  same  did  not 
otherwise  come  into  the  possession,  custody,  dominion,  or  controul  of  the  defendants ; 
and,  before  and  at  the  time  of  the  same  being  so  delivered  to  the  defendants,  the  said 
goods  were  part  of  the  goods  and  effects  of  one  Peregrine  Francis  Thorne,  then 
deceased,  at  the  time  of  his  death,  who  died  intestate,  and  were  not,  nor  were  any  or 
either  of  them,  the  goods  of  the  plaintiff,  and  there  was  not  then  any  legal  repre- 
sentative of  the  estate  and  eff"ects  of  the  said  P.  F.  Thorne :  that  those  facts  were 
concealed  from  and  not  made  known  to  the  defendants,  nor  did  they  have  any  notice 
or  knowledge  whatever  thereof,  or  any  reason  or  ground  to  believe  but  that,  at  the 
time  of  the  said  goods  being  so  delivered  to  them,  the  same  were  the  plaintiff's,  and 
they  did  not  ascertain  or  discover  that  they  were  not  so  until  the  times  hereafter 
mentioned  :  that  afterwards,  and  before  the  committing  of  the  acts  complained  of, 
and  whilst  the  defendants  had  the  said  goods  under  the  said  bailment  thereof,  one 
J.  Huxham  was  duly  constituted  and  appointed,  and  became  and  was,  the  lawful 
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administrator  of  all  and  singular  the  goods,  chattels  [535]  and  effects  of  the  said 
P.  F.  Thorne  at  the  time  of  his  death,  and  as  such  became  and  was  the  owner  of  the 
said  goods,  and  the  same  became  and  were  his  as  such  administrator,  and  that,  before 
the  committing  of  the  acts  complained  of,  he  claimed  and  demanded  of  the  defendants 
the  delivery  up  to  him  of  the  said  goods,  and  assumed  the  property  thereof,  and 
forbad  them  to  deliver  the  same,  or  any  of  them,  to  the  plaintiff,  and  threatened  the 
defendants  that  they  would  be  liable  and  responsible  to  the  said  J.  Huxhara  if  they 
did  ;  wherefore  the  defendants  detained  the  same  from,  and  refused  to  deliver  them 
up  to,  the  plaintiff,  and  deprived  him  of  the  use  and  possession  thereof;  and  which 
are  the  acts  complained  of.     Demurrer  and  joinder. 

R.  Vaughan  Williams,  in  support  of  the  demurrer.  The  defendants  cannot  set  up 
the  title  of  a  third  person  against  the  person  from  whom  they  received  the  goods. 
[Watson,  B.  What  answer  would  they  have  to  an  action  of  trover  or  detinue  by  the 
rightful  administrator  1]  They  might  plead  the  bailment  by  the  plaintiff.  The 
ancient  practice  as  to  garnishment  is  stated  in  Com.  Dig.  Pleader  (2  X.  8).  It  is  there 
said,  "  If  A.  bails  goods  of  C.  to  B.,  in  detinue  by  C.  against  B.  he  may  plead  bailment 
by  A.  to  be  redelivered  to  him,  and  pray  that  he  may  be  garnished. (a)^  If  the  defen- 
dant prays  garnishment,  he  ought  to  proffer  the  goods  in  Court.  And  the  goods 
anciently  remained  in  Court  till  the  plea  determined,  but  now  they  remain  with  the 
defendant  till  trial."(i/  In  Vin.  Abr.  Detinue  (C),  pi.  7,  it  is  said,  "  If  my  bailee 
delivers  it  again  to  me,  he  is  not  chargeable  to  others  who  have  a  right  to  the  thing."(c) 
The  simple  contract  in  the  case  of  a  bailment  by  deposit  is  that,  [536]  in  consideration 
of  the  delivery,  the  depositee  undertakes  to  redeliver  to  the  depositor,  and  he  cannot 
deny  the  title  of  the  person  who  has  entrusted  him.  In  2  Black.  Com.,  p.  451,  bail- 
ment is  said  to  be  "a  delivery  of  goods  in  trust,  upon  a  contract,  express  or  implied, 
that  the  trust  shall  be  faithfully  executed  on  the  part  of  the  bailee.  ...  If  a  friend 
delivers  anything  to  his  friend  to  keep  for  him,  the  receiver  is  bound  to  restore  it  on 
demand."  In  Bac.  Abr.  Bailment  (A.)  it  is  said,  "  If  the  goods  of  A.  are  bailed  by  B. 
to  C,  C.  must  deliver  them  to  B.,  for  B.  cannot  pretend  to  remove  or  alter  that  possession 
committed  to  him,  in  order  to  restore  it  to  the  right  owner ;  for  the  right  of  restitution 
must  be  demanded  of  him  that  did  the  injury,  of  which  C.  has  no  pretence  to  judge." 
[Pollock,  C.  B.  That  proposition  is  perfectly  intelligible,  but  it  is  not  law.  Roll. 
Abr.  Detinue,  p.  607,  which  is  there  referred  to  as  an  authority  for  it,  relates  to  a 
bailment  by  indenture,  which  is  a  different  matter.(a)2  In  Roll.  Abr.  Detinue  (C),  pi.  4, 
it  is  said, "  Si  mon  bailee  baile  oustre  al  autre,  jeo  poie  aver  detinue  vers  second  bail^e."(&)^ 
That  is  quite  inconsistent  with  the  doctrine  for  which  the  plaintiff  contends.  Ogle 
V.  Atkinson  (5  Taunt.  759)  is  an  authority  against  you.]  The  doctrine  laid  down  in 
Ogle  V.  Atkinson  on  this  point  is  doubted  in  a  note  to  Story  on  Agency,  s.  2l7.{d) 
[Bramwell,  B.  In  Parsons  on  Contracts  (Boston,  1853),  p.  677,  it  is  said,  "One 
question,  in  regard  to  the  carrier's  obligation  to  deliver  goods  to  the  shipper  or  con- 
signor, has  been  much  agitated,  and  perhaps  is  not  quite  settled.  It  arises  in  the  case 
of  another  party  claiming  the  goods  as  owner,  and  taking  them  in  that  character  from 
the  carrier]  Will  such  taking  excuse  the  [537]  carrier  for  non-delivery  1  If  the 
goods  are  demanded  from  him  by  a  third  party  on  this  ground,  can  he  detain  the 
goods  and  justify  his  conducts  It  is  quite  certain  that  the  carrier  cannot  himself 
raise  the  question  of  title  in  a  third  person,  and  on  that  ground  refuse  delivery  to  the 
party  originally  holding  them.(a)^  And  it  is  undoubtedly  the  general  rule  that  the 
carrier  cannot  deny  the  title  of  the  party  from  whom  he  has  received  the  goods  for 
transportation.  In  general,  no  agent  can  defend  against  the  action  of  his  principal 
by  setting  up  the  jus  tertii  in  his  own  favour."]  The  bailee  of  goods  stands  in  the 
same  position  with  regard  to  the  bailor  as  an  agent  does  to  his  principal,  or  a  servant 
to  his  master.  He  cannot  dispute  the  title  of  his  bailor  :  Gosling  v.  Birnie  (7  Bing.  339), 
Dixon  v.  Hamond  (2  B.  &  Aid.  310).     He  is  estopped  from  doing  so.     [Pollock,  C.  B. 

{aY  Citing  Rich  v.  AUred,  6  Mod.  216. 

{hf  Citing  1  Roll.  Ab.  736,  1,  5.  {r)  Citing  7  H.  6,  f.  22. 

{af  See  per  Martin,  J.,  3  H.  6,  44  b.  {hf  Citing  11  H.  4,  46  b. 

{d)  Citing  Gosling  v.  Birnie,  7  Bing.  339  ;  Paley  on  Agency,  80,  81. 
(a)^  Citing  an  Anonymous  case,  tried  before  Gould,  J.,  and  referred  to  Lachugh  v 
r(n<;Ze,  3  Esp.  114. 
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Heath,  J.,  in  Ogle  v.  Atkinson  (5  Taunt.  759),  points  out  the  distinction  between  a  case 
like  this  and  the  absolute  right  of  a  landlord  who  has  delivered  possession  of  land  to 
a  tenant  to  have  it  delivered  back,  which  he  says  is  peculiar  to  the  action  of  ejectment. 
Now,  although  the  Courts  have  since  held  that  the  same  doctrine  applies  in  other 
actions,  it  does  not  extend  to  mere  chattels.  However,  to  the  marginal  note,  that 
"  a  warehouseman,  receiving  goods  from  a  consignee,  who  has  had  actual  possession  of 
them,  to  be  kept  for  his  use,  may  nevertheless  refuse  to  redeliver  them  if  they  are  the 
property  of  another,"  should  be  added,  "  if  he  defends  upon  the  right  and  title  and 
by  the  authority  of  such  other."]  In  Clieesman  v.  Exall  (6  Exch.  344),  Martin,  B., 
said  that  there  were  numerous  cases  connected  with  wharfs  and  docks  in  which,  if  the 
party  entrusted  with  the  possession  were  not  estopped  from  denying  the  title  of  the 
[538]  party  from  whom  he  received  it,  it  would  be  difficult  to  transact  commercial 
business.  [Watson,  B.  In  the  present  case,  at  the  time  of  the  bailment,  the  bailor 
had  a  defeasible  title ;  if  he  had  obtained  letters  of  administration  his  title  would  have 
been  confirmed.  When  another  person  obtained  letters  of  administration,  the  title 
of  the  bailor  was  defeated.]  The  defendants  have  not  been  compelled  to  give  up  the 
property  to  the  claimant.  In  Roberts  v.  Bell  (7  E.  &  B.  323)  Crompton,  J.,  said,  "It 
would  be  very  dangerous  if,  in  cases  where  bankers  are  pledgees  of  available  property, 
such  as  bills  of  lading  or  bills  of  exchange,  they  could  deprive  the  pledgor  of  the  use 
of  his  property  by  keeping  it  on  account  of  a  claim."  Crawshay  v.  Thornton  (2  Myl. 
&  Cr.  1)  shews  that  a  bailee  cannot  call  upon  his  bailor  to  interplead  with  a  stranger 
claiming  by  title  paramount;  nor  would  a  Court  of  common  law,  under  the  Inter- 
pleader Act,  relieve  the  defendants  from  the  consequences  of  their  contract :  Horton 
V.  The  Earl  of  Devon  (4  Exch.  497). 

J.  Brown,  in  support  of  the  plea.  It  is  clear  that  the  defendants  would  have  been 
liable  to  the  true  owner :  Wilson  v.  Anderton  (1  B.  &  Ad.  450).  (He  was  then  stopped 
by  the  Court.) 

Pollock,  C.  B.  It  is  not  necessary  to  go  through  all  the  authorities  which  have 
been  cited.  The  plea  does  not  raise  the  point  argued.  It  leaves  it  to  be  disclosed 
on  the  trial  under  what  circumstances  possession  was  obtained  by  the  defendant.  It 
is  open  to  the  defendant  to  contend  that,  assuming  the  law  to  be  as  argued  on  behalf 
of  the  plaintiff,  under  the  circumstances  disclosed  by  the  plea,  and  not  varied  by  a 
replication,  but  admitted,  the  defendants'  answer  [539]  is  good.  It  is  consistent  with 
the  facts  before  the  Court,  as  appearing  on  the  pleadings,  that  the  goods  were  delivered 
to  the  defendant  for  the  purpose  of  safe  custody  till  it  should  be  found  out  who  was 
entitled  to  take  out  administration.  Therefore  a  defence  setting  up  the  title  of  the 
administrator  is  good. 

Martin,  B.  I  do  not  see  why  the  facts  might  not  be  given  in  evidence  under  a 
plea  denying  that  the  goods  were  the  goods  of  the  plaintiff.  It  is  absurd  to  say,  that 
because  the  defendant  took  the  goods  from  the  plaintiff  he  cannot  deliver  them  up  to 
the  true  owner,  but  must  be  liable  to  two  persons. 

Bramwell,  B.  I  think  the  plea  is  good  on  the  ground  adverted  to  by  my  brother 
Watson.  It  shews  matter  supervening  upon  the  title  of  the  plaintiff,  which  was  a 
possessory  one,  and  which  is  not  controverted.  The  case  is  analogous  to  one  where  a 
tenant  says  to  his  landlord  "you  had  a  title  at  the  time  when  you  let  me  into  posses- 
sion, but  have  not  now."  It  cannot  be  law  that  a  person  guilty  of  no  default  is  liable 
to  two  persons,  though  the  bailor  would  not  be  liable  over  to  him  on  the  ground  that 
he  had  warranted  the  title.  The  plea  shews  that  the  plaintiff's  title  by  possession  has 
ceased. 

Watson,  B.  I  am  of  the  same  opinion.  The  plea  states  that  the  goods  were  the 
goods  of  one  Thorne,  deceased  :  that,  no  administration  having  been  taken  out,  the 
plaintiff  deposited  them  for  safe  custody  with  the  defendant.  I  at  one  time  fancied 
that  the  plaintiff  was  executor  de  son  tort;  but  merely  keeping  the  goods  in  safe 
custody  does  not  make  him  so.  Though  the  plaintiff  has  not  a  good  title  as  against 
the  administrator  he  had  as  against  all  the  rest  of  the  world,  [540]  and  he  might 
have  taken  out  administration  and  so  perfected  his  title.  But  another  person  did 
that  which  defeated  his  title.  The  present  plaintiff  claims  to  recover  by  reason  of  an 
estoppel.  Now,  if  he  is  right,  the  defendant  could  not  call  upon  him  to  interplead 
with  the  rightful  administrator  either  at  law  or  in  equity,  but  the  plaintiff  must  recover 
the  full  value.  The  rightful  administrator  would  also  be  entitled  to  recover  the  full 
value  against  the  defendant.     However,  without  any  astute  argument,  it  is  clear  that 
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tlie  defendant  must  be  at  liberty  to  shew  that  the  plaintiff  had  a  defeasible  title,  and 
that  such  title  has  been  defeated. 
Judgment  for  the  defendant. (a) 


GoWENS  V.  Moore.  June  8,  1858. — Judgment  having  been  given  for  the  plaintiff  in 
an  action  on  a  bond  in  the  penal  sum  of  201.,  conditioned  for  the  payment  of  121.  : 
Held,  that  the  plaintiff  was  deprived  of  costs  by  the  13  &  14  Vict.  c.  61,  s.  11, 
on  the  ground,  first,  that  the  nominal  damages  did  not  make  the  sum  recovered 
exceed  201. ;  and  secondly,  per  Pollock,  C.  B.,  and  Watson,  B.,  that  the  sum 
recovered  within  the  meaning  of  that  section  was  121.  only. 

[S.  C.  27  L.  J.  Ex.  391.] 

D.  D.  Keane,  for  the  defendant,  had  obtained  a  rule  to  shew  cause  why  the 
Master's  allocatur  should  not  be  set  aside. 

The  action  was  upon  a  bond  in  the  penal  sum  of  201.  conditioned  for  the  payment 
of  121.  The  declaration  was  in  the  common  form  ;  there  was  one  plea,  to  which  there 
[541]  was  a  demurrer  on  which  judgment  had  been  given  for  the  plaintiff.  Upon  this 
the  Master  had  taxed  and  allowed  the  costs  of  the  action  to  the  plaintiff. 

Prentice  now  shewed  cause.  The  action  being  upon  a  bond,  the  penalty  is  the 
debt :  1  Saund.  58  b.  The  judgment  is  entered  up  for  the  sum  of  201.  and  Is.  damages. 
[Pollock,  C.  B.  Is  the  plaintiff  entitled  to  damages  as  of  course  1  Beaumont  v.  Great- 
head  (2  C.  B.  494)  seems  to  shew  that  he  is  not.]  The  practice  has  always  been  to 
enter  up  judgment  in  that  way.  The  plaintiff"  has  recovered  a  sum  exceeding  201., 
and  is  therefore  not  deprived  of  costs  by  the  13  &  14  Vict.  c.  61,  s.  11. 

Keane,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.  We  cannot  put  a  technical  interpretation  on  the  words  of  this 
statute,  but  must  construe  it  according  to  the  ordinary  meaning  of  the  words  as 
commonly  understood.  What  the  legislature  meant  by  the  word  recover  was  what 
the  plaintiff"  is  to  get  and  put  into  his  pocket.     Here  he  will  only  get  121. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  must  be  absolute.  I  am  not 
satisfied  that  Mr.  Prentice  is  not  right  in  his  contention  that  the  penalty  is  the  sum 
due.  If  the  penalty  of  this  bond  had  been  301.,  I  am  not  sure  that  the  defendant 
might  not  have  been  arrested.  But  from  Beaumont  v.  GreatJiead  (2  C.  B.  494)  it 
appears  that  nominal  damages  are  something  which  has  no  existence  in  point  of 
quantity.  When  you  give  expression  to  them  you  mention  some  coin.  But  they 
will  not  make  201.  more  than  201.  by  being  added  to  it.  Under  the  old  practice, 
judgment  was  signed  for  the  [542]  debt  and  something  more,  because  there  was  a 
technical  necessity  for  putting  down  some  coin  beyond  the  debt.  The  origin  of  the 
95th  section  of  the  Common  Law  Procedure  Act,  1852,  which  abolished  the  distinction 
between  debt  and  damages  for  this  purpose,  was  a  case  like  the  present,  where  a 
person  paying  money  into  Court  doubted  whether  he  was  not  bound  to  pay  in  some- 
thing more  for  damages.  The  object  was  to  ascertain  the  legal  amount  due,  and  that 
judgment  should  in  all  cases  be  given  according  to  that.  I  decide  the  case  on  the 
ground  that  the  proper  judgment  is  that  the  plaintiff  was  entitled  to  recover  201. 

Watson,  B.  I  think  the  rule  must  be  made  absolute  for  two  reasons.  First, 
damages  are  given  on  the  ground  of  the  supposed  detention  of  the  debt.  The  Is. 
nominal  damages  are  not  a  reality.  Such  nominal  damages  are  never  recovered ;  they 
are  merely  put  on  the  record  for  the  purpose  of  giving  costs.  Therefore,  on  that 
view  of  the  case,  the  plaintiff  has  only  recovered  201.  But,  in  fact,  he  only  recovered 
121.,  though  there  is  a  formal  entry  on  the  record  of  a  judgment  for  201. ;  and  I  think 

(a)  In  King  v.  Richards,  6  Wharton,  418,  the  defendants,  common  carriers  of  goods 
between  New  York  and  Philadelphia,  had  signed  a  receipt  for  certain  goods  as  received 
of  A.,  which  they  promised  to  deliver  to  his  order.  In  trover,  by  the  indorsee  of  this 
paper,  who  had  made  advances  on  the  goods,  it  was  held  that  the  defendants  might 
prove  that  A.  had  no  title  to  the  goods ;  that  they  had  been  fraudulently  obtained  by 
him  from  the  true  owner,  and  that  upon  demand  made  they  had  delivered  them  up 
to  the  latter  :  Parsons  on  Contracts,  p.  678,  note. 
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that,  for  the  purposes  of  this  statute,  we  must  look  at  the  substance  and  not  merely 
at  the  entry  on  the  record. 
Rule  absolute.  (a)i 

[543]  The  London  Monetary  Advance  and  Life  Assurance  Company 
(Registered)  v.  Smith.  May  31,  1858. — The  27th  section  of  "The  Joint  Stock 
Companies  Act,  1857,"  which  requires  every  Company  registered  under  the 
7  &  8  Vict.  c.  110,  "but  excluding  any  Company  formed  for  the  purpose  of 
insurance,"  to  register  under  the  Joint  Stock  Companies  Acts,  1856,  1857,  on 
or  before  the  2nd  November,  1857,  only  exempts  from  such  registration  Companies 
formed  for  the  purpose  of  insurance  only.  Therefore  where  a  Company  completely 
registered  under  the  7  &  8  Vict.  c.  110,  formed  for  the  purpose  and  carrying  on 
the  business  of  insurance  and  also  the  lending  of  money,  made  default  in  regis- 
tering under  those  Acts  :  Held,  that  by  the  28th  section  of  the  Joint  Stock 
Companies  Act,  1857,  such  Company  was  incapable  of  suing  at  law  or  in  equity. 

[S.  C.  27  L.  J.  Ex.  479.     Overruled,  London  and  Provincial  Provident  Society  v.  Ashton, 

1862,  12  C.  B.  (N.  S.)  723.] 

The  declaration  commenced  by  stating  that  "  The  London  Monetary  Advance  and 
Life  Assurance  Company  (Registered)  by  &c.,  their  attorney,  sue  "  &c. :  it  then  alleged 
that  the  defendant  detained  from  the  plaintiffs  their  goods. 

Plea.  That  the  alleged  causes  of  action  accrued,  and  this  action  was  commenced, 
after  the  2nd  day  of  November,  1857,  and  not  before;  and  that  the  said  Company 
was  and  is  a  Company  formed,  constituted,  and  completely  registered  under  the  act  of 
parliament  passed  in  the  session  holden  in  the  7th  and  8th  years  of  the  reign  of  her 
present  Majesty  for  the  registration,  incorporation  and  regulation  of  Joint  Stock 
Companies ;  and  the  said  Company  did  not  on  or  before  the  2nd  day  of  November, 
1857,  nor  at  any  time  before  the  commencement  of  this  action,  nor  any  time  since, 
register  nor  become  nor  is  it  registered,  under  the  Joint  Stock  Companies  Acts,  1856, 
1 857,  or  either  of  them,  pursuant  to  the  said  last  mentioned  Acts  or  either  of  them, 
but  has  always  made  default  in  so  doing.  And  the  defendant  further  says  that  the 
said  Company  was  and  is  formed  and  constituted  and  carries  on  business  for  divers 
other  purposes  than  the  purpose  of  banking  or  insurance,  to  wit,  for  the  purpose  of 
lending  and  advancing  money.  And  that  the  said  claim  does  not  arise  out  of  or  relate 
to  any  matter  of  banking  or  insurance,  but  the  same  arises  wholly  out  of  [544]  and 
relates  wholly  to  an  assignment  of  the  goods  in  the  declaration  mentioned,  made  by 
one  A.  Peck  to  the  said  Company  solely  and  exclusively  in  their  character  of  money 
lenders,  that  is  to  say,  solely  to  secure  the  repayment  to  them  by  the  said  A.  Peck  of 
certain  monies  lent  and  advanced  by  them  to  the  said  A.  Peck,  and  the  interest  and 
expenses  in  respect  thereof. 

Replication.  That  the  plaintiffs  were  and  are  a  Company  formed  for  the  purpose 
of  insurance. 

Rejoinder.  That  the  said  Company  was  and  is  formed  and  constituted  and  carries 
on  business  for  divers  purposes  other  than  and  besides  and  in  addition  to  the  purpose 
of  or  of  carrying  on  the  business  of  insurance,  that  is  to  say,  for  the  said  other  purposes 
in  the  plea  mentioned ;  and  that  the  plaintiffs'  said  claim  does  not  nor  did  arise  out  of 
or  relate  to  any  matter  of  banking  or  insurance,  but  the  same  ha.s  arisen  wholly  out  of 
and  relates  wholly  to  the  said  matter  in  the  said  plea  in  that  behalf  mentioned. 

Demurrer  and  joinder  therein. 

The  question  raised  by  the  pleading  is,  whether  a  Joint  Stock  Company  formed 
for  the  purpose  of  insurance  and  also  for  another  purpose,  and  registered  under  the 
7  &  8  Vict.  c.  110,  is  bound  to  register  under  "The  Joint  Stock  Companies  Acts, 
1856,  1857." 

Wordsworth,  in  support  of  the  demurrer. (a)^  It  is  admitted  on  the  record  that 
the  plaintiffs  are  an  insurance  Company  constituted  under  the  7  &  8  Viet.  c.  110.  By 
the  27th  section  of  the  Joint  Stock  Companies  Act,  1857,  20  &  21  Vict.  c.  14,  "Every 

(ay  See  Johnson  v.  Harris,  15  C.  B.  357 ;  Blew  v.  Steinau,  11  Exch.  440 ;  Hodges  v. 
Callaghan,  2  C.  B.  N.  S.  36. 

(a)2  Before  Martin,  B.,  Bramwell,  B ,  and  Watson,  B. 

Ex.  Div.  XIII.  -19* 
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Company  completely  registered  under  the  7  &  8  Vict.  c.  110,  including  any  Company 
that  has  obtained  a  certificate  of  complete  registration  under  'The  [545]  Limited 
Liability  Act,  1855,'  but  excluding  any  Company  formed  for  the  purpose  of  insurance, 
shall,  if  it  has  not  already  registered  under  the  principal  Act,  register  under  the  Joint 
Stock  Companies  Acts,  1856,  1857,  on  or  before  the  2nd  day  of  November,  1857,  or 
incur  such  penalty  as  is  hereinafter  mentioned."  The  28th  section  imposes  the 
penalty,  and  declares  that,  on  default  in  registering,  "the  Company  shall  be  incapable 
of  suing  either  at  law  or  in  equity."  The  Joint  Stock  Companies  Act,  1856,  19  & 
20  Vict.  c.  47,  s.  2,  declares  that  "  This  Act  shall  not  apply  to  persons  associated 
together  for  the  purpose  of  banking  or  insurance."  The  Joint  Stock  Companies  Act, 
1857,  20  &  21  Vict.  c.  14,  s.  2,  declares  that  "The  Joint  Stock  Companies  Act,  1856, 
and  this  Act,  shall,  so  far  as  is  consistent  with  the  context  and  objects  of  such  Acts, 
be  construed  as  one  Act."  By  the  20  &  21  Vict.  c.  80,  s.  1,  "The  Joint  Stock 
Companies  Act,  1856,  1857,  shall  not,  nor  shall  either  of  them,  be  deemed  to  have 
repealed,  as  respects  Companies  already  formed  for  the  purpose  of  carrying  on  the 
business  of  insurance  under  the  7  &  8  Vict.  c.  110,  &c.,  the  7  &  8  Vict.  c.  110,  or  any 
other  Act,  amending  the  same  or  relating  to  such  Companies."  The  obvious  inten- 
tion of  the  legislature  was  that  insurance  Companies  should  continue  to  be  regulated 
by  the  7  &  8  Vict.  c.  110.  Two  classes  of  Companies  are  contemplated,  viz.. 
Companies  formed  for  commercial  purposes,  and  Companies  formed  for  the  purpose 
of  insurance.  This  Company  is  within  the  latter  class.  Moreover,  the  plea  does 
not  allege  that  this  is  a  Company  required  to  be  registered  under  the  7  &  8  Vict, 
c.  110,  and,  if  so,  the  27th  section  of  the  Joint  Stock  Companies  Act,  1857,  does  not 
apply  to  it. 

Norman  appeared  in  support  of  the  plea,  but  was  not  called  upon  to  argue. 

[546]  Martin,  B.(a)^  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  plaintilTs  sue  as  the  London  Monetary  Advance  and  Life  Insurance  Company 
(Registered),  and  they  proceed  in  their  declaration  in  the  usual  form.  The  plea  states 
that  the  Company  was  completely  registered  under  the  7  &  8  Vict.  c.  110,  and  that 
must  be  taken  to  mean  "registered  as  mentioned  in  the  declaration."  By  the  27th 
section  of  the  Joint  Stock  Companies  Act,  1857,  every  Company  completely  registered 
under  the  7  &  8  Vict.  c.  110,  but  excluding  any  Company  formed  for  the  purpose  of 
insurance,  shall  register  under  the  Joint  Stock  Companies  Acts,  1856,  1857,  on  or 
before  the  2nd  of  November,  1857,  or  incur  such  penalty  as  is  thereinafter  mentioned. 
So  that  every  Company  completely  registered  under  the  7  &  8  Vict.  c.  110,  except 
any  Company  formed  for  the  purpose  of  insurance,  has  a  duty  imposed  on  it  by  the 
27th  section  of  the  Joint  Stock  Companies  Act,  1857,  to  register,  on  or  before  a 
certain  day.  The  plea  goes  on  to  state  that  the  Company  was  not  registered  under 
the  last  mentioned  Act,  and  was  formed  for  carrying  on  business  for  other  purposes 
than  that  of  insurance.  That  statement  is  borne  out  by  its  title,  "The  London 
Monetary  Advance  and  Life  Insurance  Company."  The  answer  which  the  plaintifls 
give  is,  that  they  are  a  Company  formed  for  the  purpose  of  insurance.  That  is  a  bad 
replication  :  they  ought  to  have  gone  on  to  say  that  it  was  formed  for  the  purpose  of 
insurance  only.  A  Company  carrying  on  the  business  of  insurance  and  also  of  lending 
money  is  not  a  Company  formed  for  the  purpose  of  insurance,  within  the  meaning  of 
the  27th  section  of  the  Joint  Stock  Companies  Act,  1857.  Then,  by  the  28th  section, 
every  Company  required  to  register  under  the  Joint  Stock  Companies  [547]  Act,  and 
making  default,  shall  be  incapable  of  suing  either  at  law  or  in  equity. 

Watson,  B.  I  am  of  the  same  opinion,  and  my  brother  Bramwell  also  coucurs.(a)2 
The  Company  was  completely  registered  under  the  7  &  8  Vict.  c.  110.  Then  the 
Joint  Stock  Companies  Act,  1857,  requires  that  every  Company  completely  registered 
under  the  7  &  8  Vict.  c.  110,  shall  be  registered  under  the  Joint  Stock  Companies  Acts 
of  1856  and  1857,  except  any  Company  formed  for  the  purpose  of  insurance.  The 
plea  alleges  that  this  is  a  Company  carrying  on  business  for  other  purposes  than  that 
of  insurance,  to  wit,  for  the  purpose  of  lending  and  advancing  money.  An  insurance 
Company  lending  money  on  mortgage  or  otherwise  is  not  within  the  27th  section  of 
the  Joint  Stock  Companies  Act,  1857,  but  there  the  lending  money  is  not  a  part  of  the 

(ay  Pollock,  C.  B.,  was  not  present  during  the  argument. 

(a)2  Bramwell,  B.,  left  the  Court  at  the  conclusion  of  the  argument. 
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business  of  the  Company.     In  this  case  it  is.     To  exempt  the  C5ompany  from  registra- 
tion it  must  be  formed  and  carry  on  business  for  the  purpose  of  insurance  only. 
Judgment  for  the  defendant. 

Hill  v.  Fox.  June  12,  1858. — Where  a  defendant  residing  out  of  the  jurisdiction, 
against  whom  a  judgment  had  been  obtained  in  this  Court,  under  which  nothing 
had  been  realized,  tendered  a  bill  of  exceptions,  this  Court,  at  the  instance  of  the 
plaintiflf",  stayed  the  proceedings  until  security  for  costs  of  the  bill  of  exceptions 
and  in  error  had  been  given  by  the  defendant,  without  interfering  with  the  plain- 
tiff's liberty  to  proceed  on  his  judgment. — Per  Pollock,  C.  B.,  and  Watson,  B. 
Such  order  does  not  stay  the  sealing  of  the  bill  of  exceptions. 

[S.  C.  27  L.  J.  Ex.  416 ;  6  W.  R.  652.     Approved,  fVard  v.  Lumley,  1860,  5  H.  &  N. 
661.     For  further  proceedings  see  4  H.  <fe  N.  359.] 

Petersdorflf,  Serjt.,  moved  for  a  rule  nisi  to  rescind  an  order  of  Watson,  B.,  that 
the  defendant  should  give  security  for  costs. 

[548]  No  affidavits  were  filed,  but  the  following  facts  appeared  from  the  statement 
of  counsel : — On  the  trial  of  the  cause,  in  which  the  plaintiff  obtained  a  verdict  at  the 
last  Spring  Assizes  for  Surrey,  the  defendant,  who  resided  in  Jersey,  out  of  the  juris- 
diction of  this  Court,  had  tendered  a  bill  of  exceptions  to  the  ruling  of  the  learned 
Judge.  The  bill  of  exceptions  had  never  been  sealed  or  settled,  and  nothing  had  been 
realized  under  the  judgment.  On  the  application  of  the  plaintiff,  Watson,  B.,  had 
made  an  order  that  "  the  proceedings  in  the  action  should  be  stayed  until  security  for 
costs  in  and  relating  to  the  bill  of  exceptions  and  error  should  be  given  to  the  satis- 
faction of  the  Master ;  the  plaintiff  to  be  at  liberty  to  proceed  to  enforce  his  judgment 
in  the  mean  time." 

Petersdorff,  Serjt.,  in  support  of  the  application.     A  defendant  cannot  in  any  case 
be  compelled  to  give  security  for  costs.     By  the  148th  section  of  the  Common  Law 
Procedure  Act,  1852,  a  writ  of  error  shall  not  be  used  in  any  cause,  but  "the  pro- 
ceeding to  error  shall  be  a  step  in  the  cause."     Therefore  the  defendant,  though  he 
takes  the  proceeding  in  error,  continues  to  be  a  defendant.     In  any  event  the  bill  of 
exceptions  ought  not  to  have  been  stayed ;   it  is  not  a  proceeding  in  error  at  the 
present  stage  of  the  cause.     [Watson,  B.     I  think  that  the  order  does  not  stay  the 
sealing  of  the  bill  of  exceptions.     Pollock,  C.  B.     Perfecting  the  bill  of  exceptions  is 
merely  doing  that  which  the  law  supposes  to  have  been  done  already.]     If  the  pro- 
ceeding in  error  is  to  be  stayed,  proceedings  on  the  judgment  ought  also  to  be  stayed. 
Lush  shewed  cause  in  the  first  instance.     The  defendant,  in  a  case  like  the  present, 
becomes  an  actor ;  he  is  in  the  same  position  as  a  defendant  who  brought  a  writ  of 
error  before  the  passing  of  the  Common  Law  Procedure  Act,  1852.     [549]  The  case 
of  Leivis  V.  Ovens  (5  B.  &  Aid.  265)  is  an  authority  that  a  defendant  below  may  be 
ordered  to  give  security  for  costs,  and  that  such  order  may  be  made  by  this  Court. 
In  Uaygartli  v.   Wilkinscm  (12  Q.  B.  851),  where  the  plaintiff  in  error,  (defendant 
below,)  had  died  insolvent,  the  Court  of  Exchequer  Chamber,  at  the  instance  of  the 
defendant  in  error,  (plaintiff  below,)  stayed  proceedings  in  error  till  security  for  costs 
should  have  been  given  to  the  defendant  in  error.     In  Bougleux  v.  Swayne  (3  E.  &  B. 
829),  a  plaintiff,  who  had  suggested  error,  was  ordered  to  give  further  security  for 
costs  in  the  Court  of  error,  though  he  had  given  security  in  the  Court  below,  not- 
withstanding that  there  was  no  precedent  for  it.     The  position  of  the  defendant  in  no 
way  differs  from  that  of  a  plaintiff  commencing  an  action.     There  is  no  reason  why 
the  p}aintift"'s  proceedings  should   be  stayed   because  the  defendant  has  not  given 
security  for  costs.     The  effect  of  such  an  order  would  be  to  stay  the  hands  of  the 
plaintiff  till  the  defendant  chose  to  allow  him  to  proceed.     Error  would  not  stay  the 
plaintiff's  proceedings  unless  bail  in  error  wiis  put  in. 

Pollock,  C.  B.  There  will  be  no  rule.  The  Court  is  bound  in  consistency  to 
take  care  that  no  plaintiff,  or  defendant  in  any  proceeding  which  makes  him  an  actor, 
shall  take  any  steps  which  may  cause  expences  to  the  other  party  unless  the  latter  has 
some  legal  remedy  to  recover  it.  In  the  case  of  a  plaintiff,  the  Court  will  not,  under 
certain  circumstances,  allow  him  to  sue  except  upon  the  terms  of  giving  security  for 
costs.  But  if  a  plaintiff  has  obtained  judgment,  from  which  the  defendant  seeks  to 
be  relieved,  the  situation  of  the  parties  is  reversed,  and  the  Court  on  similar  principles 
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is  bound  to  stay  the  proceedings  of  the  defendant,  who  is  then  an  actor.  I  think  we 
are  bound  by  principle,  [550]  and  by  the  authority  of  the  cases  cited,  to  say  that  the 
order  was  properly  made. 

Bramwell,  B.  I  am  of  the  same  opinion,  though  I  am  not  sure  that  we  are  not 
establishing  a  precedent  in  holding  my  brother  Watson's  order  to  be  correct.  The 
Common  Law  Procedure  Act,  1852,  did  not  alter  the  rights  of  the  parties.  Before 
that  Act  the  plaintiff  in  error,  as  a  plaintiff,  was  liable  to  have  his  proceedings  stayed 
till  he  gave  security  for  costs.  Why,  then,  should  not  a  defendant  who  proceeds  to 
error  give  security  ?  It  is  said  to  be  hard  because  the  plaintiff's  hands  are  not  stayed. 
But  the  plaintiff  is  not  allowed  to  go  on  in  the  same  proceeding. 

Watson,  B.  When  the  case  was  before  me  at  Chambers  I  gave  full  consideration 
to  the  authorities,  though  I  thought  that  it  fell  within  the  general  principle.  The 
defendant  becomes  in  effect  a  plaintiff'  in  error;  he  resides  abroad  and  execution 
against  him  is  valueless ;  then  if  he  proceeds  in  error  the  case  seems  to  come  within 
the  rule.  In  Bougleux  v.  Swayne  (3  E.  &  B.  829),  the  plaintiff  had  given  security  for 
costs  to  an  amount  not  sufficient  to  cover  the  costs  in  error.  On  an  application  that 
the  plaintiff  should  give  additional  security  for  the  costs  in  error,  the  Court  made  the 
order  though  there  was  no  precedent  for  it.  Lewis  v.  Ovens  (5  B.  &  Aid.  265),  is  in 
effect  an  authority  that  a  plaintiff  in  error,  defendant  below,  may  be  ordered  to  give 
security  for  costs.  At  the  date  of  that  decision  a  defendant  in  error  could  not  have 
issued  execution.  Therefore  the  order  of  the  Court,  that  unless  the  plaintiff  in  error 
gave  security  for  costs  the  defendant  in  error  should  be  at  liberty  to  proceed  on  the 
judgment,  was  in  effect  saying  that  the  plaintiff  in  error  should  give  security. 

Rule  refused. 

[551]  The  Liverpool  Borough  Bank  v.  Mellor.  June  11,  1858. — In  an  action 
by  a  banking  Company,  established  under  the  7  Geo.  4,  c.  46,  and  suing  as  a 
Company  registered  under  the  20  &  21  Vict.  c.  48,  s.  6,  the  Court  allowed  the 
defendant  to  plead,  together  with  pleas  going  to  the  merits :  1st.  Traverse  of 
registiation  of  Company.  2.  Traverse,  that  the  Company  was  carrying  on  business 
as  bankers  until  registration.  3.  That  before  registration  the  Company  had  stopped 
payment  and  ceased  to  carry  on  business  as  bankers.  4.  Nul  tiel  corporation.  But 
the  Court  refused  to  allow  the  defendant  also  to  plead.  That  before  registration 
the  Company  had  lost  their  reserve  fund  and  more  than  one-fourth  of  their  paid-up 
capital,  whereby  they  ceased  to  carry  on  legally  the  business  of  bankers. 

[S.  C.  28  L.  J.  Ex.  78.] 

This  was  an  action  to  recover  the  moiety  of  a  sum  of  64331.  19s.  4d.,  the  balance 
of  a  banking  account  due  in  May,  1855,  from  the  defendant  and  his  then  copartner  to 
the  Liverpool  Borough  Bank.  The  declaration  commenced  by  stating  that  the  plaintiffs 
were  a  banking  Company,  duly  registered  under  the  20  &  21  Vict.  c.  49,  and  were  legally 
carrying  on  the  business  as  bankers  until  their  said  registration.  The  defendant,  who 
was  under  terms  of  pleading  issuably,  took  out  a  summons  at  chambers  for  leave  to 
plead  the  following  several  matters  : — 

1.  Traverse  of  registration  of  banking  Company. 

2.  Traverse  that  the  Company  were  cariying  on  business  as  bankers  until  registration. 

3.  That  before  registration  the  Company  had  stopped  payment,  and  ceased  to  carry 
on  business  as  bankers. 

4.  That  before  registration  the  Company  had  lost  their  reserve  fund  and  more  than 
one-fourth  of  their  paid  up  capital,  whereby  they  ceased  to  carry  on  legally  the  business 
of  bankers. 

5.  Never  indebted. 

6.  Payment. 

7.  As  to  64331.  19s.  4d.,  parcel,  &c.,  that  the  Company  induced  other  creditors  of 
the  defendant  and  his  then  partner  to  accept,  and  agreed  with  them  to  accept,  a  com- 
position of  10s.  in  the  pound  in  discharge  of  the  said  sum. 

8.  As  to  the  said  64331.  19s.  4d.  and  interest,  &c.  Plea  on  equitable  grounds  :  that 
the  Company  pretended  to  other  creditors  of  defendant  and  his  then  partner  that  they 
the  said  Company  would  accept  such  composition,  whereby  divers  of  such  creditors 
were  induced  to  accept  the  same ;  [552]  and  that  afterwards  the  Company,  unknown 


3H.&N.  553.  SMITH    V.  M'GUIRE  589 

to  and  in  fraud  of  the  said  other  creditors,  induced  the  defendant  and  his  said  partner, 
by  threats  and  undue  influence,  to  pay  them  10s.  in  the  pound  upon  the  said  sum 
without  taking  the  same  in  full  satisfaction  and  discharge. 

The  summons  was  heard  before  Channell,  B.,  who  ordered  "  that  the  fourth  plea  be 
disallowed,  and  that  the  defendant  elect  between  the  first,  second,  and  third,  or  the 
fifth,  sixth,  seventh,  and  eighth." 

Heath,  in  the  present  term  (June  8),  obtained  a  rule  to  shew  cause  why  the  order 
of  Channell,  B.,  should  not  be  rescinded  ;  and  why  the  defendant  should  not  be  allowed 
to  plead  all  the  said  eight  pleas,  and  also  the  plea  of  "  nul  tiel  corporation."  The 
affidavit  in  support  of  the  application  (which  verified  the  pleas)  stated,  amongst  other 
things,  that  the  Company  was  a  joint  stock  banking  copartnership,  according  to  the 
provisions  of  the  7  Geo.  4,  c.  46,  and  that  while  they  were  insolvent  they  caused 
themselves  to  be  registered  under  "The  Joint  Stock  Banking  Companies  Act,  1857," 
for  the  purpose  of  being  wound  up  under  the  Acts  of  1856  and  1857,  and  that  a  petition 
for  that  purpose  had  been  presented  to  the  Master  of  the  Rolls. 

Mellish  now  shewed  cause.  The  pleas  were  properly  disallowed  The  substantial 
question  intended  to  be  raised  is,  whether  a  banking  copartnership,  established  under 
the  7  Geo.  4,  c.  46,  can,  after  it  has  stopped  payment,  be  registered  under  the  20  &  21 
Vict.  c.  49,  s.  6,  for  the  purpose  of  being  wound  up.  In  the  Matter  of  the  Narthumberland 
and  Durham  District  Banking  Company  (27  L.  J.  Chan.  354,  356),  Kindersley,  V.  C,  was 
of  opinion  that  the  registration  of  such  a  Comitany,  after  its  suspension  of  payment, 
was  valid.  On  appeal.  Turner,  L.  J.,  was  of  the  same  opinion ;  but  Knight  Bruce, 
[553]  L.  J.,  considered  the  registration  void.  There,  however,  the  question  arose 
between  the  Company  and  some  of  its  creditors ;  here  it  is  between  the  Company  and 
one  of  its  debtors.  But,  assuming  the  registration  void,  the  only  consequence  is  that 
the  action  must  be  brought  in  the  name  of  the  public  officer :  7  Geo.  4,  c.  46,  s.  9. 
Therefore  the  defendant,  who  is  under  terms  of  pleading  issuably,  is  not  entitled  to 
plead  pleas  which  in  effect  say  that  the  action  ought  to  be  brought  in  the  name  of 
another  party,  together  with  pleas  going  to  the  merits.  The  fourth  plea  is  either  the 
same  as  the  third,  or  it  is  frivolous.  The  plea  of  nul  tiel  corporation  only  raises  the 
same  question  as  the  three  first  pleas. 

Heath,  in  support  of  the  rule.  All  the  pleas  are  issuable.  The  defendant's  object 
is  to  guard  against  being  again  called  upon  to  pay  the  money,  which  he  would  be 
liable  to  if  the  registration  of  the  Company  is  void.  The  former  decisions  as  to 
pleading  inconsistent  matters  scarcely  apply,  because  now  a  defendant  must  pay  the 
costs  of  the  issues  on  which  he  fails.  He  referred  to  IVoolf  v.  The  City  Steam  Boat 
Company  (7  C.  B.  103). 

Per  Curiam.(6)  Let  the  fourth  plea  be  struck  out ;  and  the  rule  will  be  absolute 
for  the  defendant  to  plead  all  the  other  pleas. 

Kule  absolute  accordingly. 

[554]  Smith  v.  Thomas  M'Guire.  June  3  &  4,  1858. — Where  a  person  permits 
another  to  act  as  his  general  agent,  he  is  bound  by  a  contract  made  by  the  agent, 
although  the  latter  declares  himself  as  acting  "  by  procuration,"  and  has  received 
special  instructions  which  he  exceeds. — The  defendant,  who  formerly  carried  on 
the  business  of  a  corn  merchant  at  Limerick,  came  to  reside  in  London,  and  left 
his  brother  M.  to  conduct  his  business  in  Limerick.  The  defendant's  name 
remained  over  the  door.  For  the  space  of  three  years  M.  purchased  large 
quantities  of  oats,  and  chartered  numerous  ships  on  account  of  the  defendant. 
On  ihese  occasions  the  defendant  usually  sent  him  special  instructions.  In  the 
year  1858,  a  ship  in  the  port  of  Limerick  being  about  to  proceed  to  Quebec  for 
a  cargo  of  timber,  M.  chartered  her  to  carry,  on  her  return  from  Quebec,  a  cargo 
of  oats  to  London.  He  signed  the  charter-party  "  per  procuration."  Li  an  action 
against  the  defendant,  for  not  loading  a  cargo  pursuant  to  the  charter-party  : 
Held,  that  it  was  properly  left  to  the  jury  to  say  whether  the  defendant  had 
allowed  M.  to  act  as  his  general  agent,  and  if  so,  he  was  liable  although  M.  might 
have  exceeded  his  authority. — In  an  action  against  the  charterer  of  a  ship  for  not 
loading  a  cargo,  the  measure  of  damage  is  the  amount  of  freight  which  would 

(6)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 
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have  been  earned  after  deducting  the  expenses,  and  also  any  profit  which  the 
ship  may  have  earned,  during  the  period  over  which  the  charter  extended. — 
Semble,  that  the  shipowner  is  not  bound  to  take  a  new  cargo  for  the  most  he  can 
get,  in  order  to  reduce  the  damages  to  be  paid  by  the  charterer. 

[S.  C.  27  L.  J.  Ex.  465  ;  6  W.  R.  726.     Referred  to,  Aitken,  Lilhurn  r&  Company/ 
V.  Emsthausen  &  Company,  [1894]  1  Q.  B.  777.] 

Declaration — That,  by  charter-party  between  the  plaintiff  and  the  defendant,  it 
was  agreed  that  the  ship  "  Mahtoree,"  being  tight,  staunch  and  strong,  and  every  way 
fitted,  would,  at  Limerick,  load  a  full  cargo  of  oats  for  London,  after  discharging  her 
timber  from  Quebec,  at  the  rate  of  2s.  per  imperial  quarter,  with  8|^  per  cent,  primage  : 
the  said  ship  to  discharge  in  the  stream  in  London ;  twelve  days  for  loading  the  ship 
in  Limerick,  and  the  usual  time  for  discharging  in  London,  say  three  Mondays' 
markets ;  if  longer  detained,  to  pay  by  the  affreighters  or  their  assigns  three  guineas 
per  day  demurrage,  &c. :  ship  to  be  reported  at  Limerick  by  Mulloch  and  Sons  or 
their  agents  at  the  port  of  discharge.  And  the  defendant,  by  the  said  charter-party 
and  agreement,  agreed  to  load  the  said  ship  in  accordance  with  the  terms  of  the  said 
charter-party.  Breach  :  that  though  all  things  had  happened,  &c.,  and  all  time,  &c., 
had  elapsed,  and  plaintiff  had  been  ready  and  willing,  &c.,  and  although  the  ship  was 
before  the  breach  tight,  staunch,  and  strong,  yet  the  defendant  would  not  load  the 
ship ;  whereby,  &c.     There  was  also  a  count  for  demurrage. 

Pleas  to  the  first  count : — First,  denial  of  the  agreement :  [555]  Secondly,  that 
the  ship  was  not  ready  to  receive  the  cargo  at  the  time  and  place  agreed  on  :  Third, 
to  the  second  count,  Never  indebted. 

The  defendant  took  out  a  summons  for  particulars  of  demand.  This  was  opposed 
by  the  plaintiff  before  a  Judge  at  Chambers,  but  was  ordered,  it  being  alleged  that 
it  was  intended  to  pay  money  into  Court.  A  summons  to  plead  a  plea  of  payment 
into  Court  was  afterwards  taken  out,  but  was  abandoned  and  the  above  pleas  pleaded. 

The  particulars  of  demand  were  as  follows  : — The  plaintiff  seeks  to  recover  1221.  I7s. 
for  demurrage  for  detaining  the  ship  mentioned  in  the  first  count  from  the  1st  January, 
1858,  to  the  9th  February  in  the  same  year.  And  the  plaintiff  also  claims  the  sum  of 
681.  8s.  9d.  for  loss  in  chartering  and  letting  the  ship  for  hire,  during  the  time  it  was 
agreed  to  be  hired  by  the  defendant,  for  a  less  sum  of  money,  namely  sixpence  for 
each  quarter  of  oats,  than  the  defendant  had  agreed  to  pay  for  the  use  of  the  ship, 
and  the  proportion  of  primage  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  in  last  Easter  Term,  it 
appeared  that  the  charter-party,  on  which  the  action  was  brought,  bearing  date  the 
3rd  of  August,  1857,  was  signed  by  Martin  M'Guire,  "per  proc.  of  Thomas  M'Guire." 
In  order  to  shew  that  Martin  M'Guire  was  the  agent  of  the  defendant,  it  was  proved 
that  the  defendant  had  carried  on  business  at  Limerick  as  a  corn  merchant  till  about 
three  years  previous  to  the  signing  of  this  charter,  when  he  left  Limerick  and  went 
to  London,  leaving  Martin  M'Guire,  who  was  his  brother,  to  conduct  the  business, 
which  consisted  in  buying  up  corn  for  shipment.  It  was  proved  to  be  usual  and 
prudent  to  charter  vessels  beforehand  for  the  purpose  of  forwarding  corn,  and  that 
Martin  M'Guire  had  on  previous  occasions  hired  ships  and  signed  charter-parties 
"per  proc."  for  the  defendant.  [556]  On  the  19th  of  December,  Messrs.  Mulloch, 
who  acted  as  brokers  for  the  charterers,  wrote  to  inform  the  plaintiff  that  the  charterer 
could  not  load  the  vessel.  On  the  1st  of  January,  1858,  the  vessel  was  ready  to 
receive  her  cargo,  of  which  due  notice  had  been  given  on  the  previous  day  to  Martin 
M'Guire.  The  ship  having  lain  twelve  days  according  to  the  charter,  notice  was  given 
on  the  13th  of  January  that  she  was  on  demurrage  pursuant  to  the  charter.  The  ship 
lay  till  the  9th  of  February,  when  she  was  chartered  by  several  persons,  of  whom  the 
defendant  was  one,  to  carry  a  cargo  of  oats  to  London,  at  Is.  6d.  a  quarter.  Martin 
M'Guire  signed  this  charter-party  for  the  defendant  "  per  proc."  The  captain  stated 
that  he  could  not  get  a  charter  sooner. 

The  defendant's  case  was,  that  Martin  M'Guire  had  no  general  authority  to  charter 
vessels  for  him.  The  defendant  proved  that  on  former  occasions  he  had  sent  special 
instructions  to  Martin  M'Guire  as  to  chartering  vessels,  and  that  he  never  authorized 
him  to  sign  this  particular  charter.  As  to  the  damages,  it  was  proved  that  the 
plaintiff  might  have  got  a  cargo  at  an  earlier  period,  if  the  captain  would  have  allowed 
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the  broker,  Mulloch,  to  fix  a  cargo  on  the  26th  of  January.     This  the  captain  refused 
to  do,  without  consulting  the  plaintiff. 

The  learned  Judge  asked  the  jury  whether  Martin  M'Guire  was  permitted  and 
allowed  by  the  defendant  to  act  as  his  general  agent  at  Limerick,  and  told  them  that, 
if  so,  it  was  not  material  what  the  private  arrangement  between  them  was.  With 
respect  to  the  damages,  his  lordship  told  the  jury  that  the  claim  in  the  particulars 
was  not  a  proper  estimate  of  the  damage :  that  the  legal  damage  was  the  loss  which 
ha^l  arisen  from  the  breach  of  the  contract ;  that  from  the  amount  of  freight  which 
the  ship  would  have  earned  if  the  charter-party  had  been  performed,  there  ought  to 
be  [557]  deducted  the  expenses  which  would  have  been  incurred  in  earning  it,  and 
also  any  profit  which  the  ship  earned  between  the  expiration  of  the  lay  days  and  the 
time  when  the  employment  of  the  ship  under  the  charter-party  would  have  ended. 
The  jury  found  a  verdict  for  the  plaintiff,  with  1911.  5s.  damages,  being  the  1221.  17s. 
for  demurrage  for  thirty-nine  days,  at  31.  3s.  a  day,  and  681.  8s.,  the  difference  between 
the  freight  earned  under  the  second  charter  and  that  which  would  have  been  receivable 
under  the  first. 

Shee,  Serjt.,  in  the  following  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  had  misdirected  the  jury  in  telling  them  that  they 
were  at  liberty  to  infer,  from  the  fact  that  Martin  M'Guire  had  for  a  long  time  signed 
charter-parties  for  the  defendant  and  acted  as  his  agent,  that  he  had  authority  to  sign 
this  charter-party ;  or  why  the  damages  should  not  be  reduced  to  681.  8s.,  or  such 
other  sum  as  the  Court  should  think  fit,  on  the  ground  that  the  plaintiff  was  not 
entitled  to  compensation  for  the  detention  of  the  ship  during  the  lay  days,  or  for  the 
interval  between  the  expiration  of  the  lay  days  and  the  9th  of  February. 

Prentice  and  Gordon  Allan  now  shewed  cause.  First,  there  was  no  misdirection. 
The  defendant's  case  was,  that  Martin  M'Guire  was  not  his  agent  to  charter  vessels  for 
him.  But  he  had  held  him  out  to  the  world  as  having  such  authority.  [Pollock,  C.  B. 
Whatever  may  be  the  interior  arrangement  of  any  house  of  business,  if  the  party  con- 
ducting it  is  allowed  to  act  as  if  he  had  a  general  authority,  if  there  is  any  loss  by 
reason  of  his  exceeding  the  authority  given  to  him  it  must  fall  on  those  who  enable 
him  to  appear  clothed  with  such  authority.  Martin,  B.,  referred  to  Hawken  v.  Bourne 
(8  M  &  W.  703).]  The  law  on  this  subject  is  thus  stated  [558]  in  Addison  on  Con- 
tracts, p.  626,  627,  4th  ed.  :  "In  all  these  cases,  the  existence  of  an  implied  authority 
to  bind  the  principal  is  a  question  of  fact  to  be  determined  by  a  jury  from  a  careful 
consideration  of  the  surrounding  circumstances  ;  the  rule  of  law  being  that,  wherever 
the  principal  by  his  conduct  has  held  out  the  agent  to  the  parties  dealing  with  him  as 
having  a  general  power  to  act  in  the  premises,  his  acts  bind  the  principal ;  and  the 
liability  of  the  latter  upon  the  contract  cannot  be  qualified  by  the  existence  of  any 
private  instructions  which  the  agent  may  have  exceeded.  The  principal  cannot  cut 
down  or  circumscribe  the  apparent  general  authority  by  secret  limitations  and  restric- 
tions, of  which  the  parties  dealing  with  the  agent  are  entirely  ignorant.  'The  agent's 
neglect,'  observes  Pothier,  'to  follow  my  secret  instructions,  may  give  me  a  right  of 
action  for  damages  against  him,  but  cannot  exonei-ate  me  from  liability  towards  the 
party  with  whom  he  has  contracted  in  my  name  conformably  to  his  apparent  authority  ; 
otherwise  there  would  be  no  security  for  those  who  contract  with  absent  persons 
through  the  medium  of  an  agent.'"  Secondly,  it  is  conceded  that  the  jury  have  not 
assessed  the  damages  on  the  right  principle ;  but  the  direction  of  the  learned  Judge 
in  that  respect  was  correct.  The  true  criterion  of  damages  is  the  freight  which  would 
have  been  earned  if  the  defendant  had  loaded  a  full  cargo,  deducting  therefrom  the 
expenses :  Abbott  on  Shipping,  p.  257,  8th  ed.  If  the  jury  had  calculated  the 
damages  according  to  the  direction  of  the  learned  Judge,  without  regard  to  the  claim 
in  the  particulars,  they  would  have  given  the  plaintiff  a  larger  amount. 

Shee,  Serjt,  in  support  of  the  rule.  It  is  not  denied,  that  if  an  agent  who  has 
only  a  special  authority,  is  permitted  by  his  principal  to  act  as  if  he  had  a  general 
authority,  the  [559]  principal  is  bound  by  his  contracts.  But  that  doctrine  must  be 
taken  in  conjunction  with  this  rule,  "  that  the  extent  of  the  agent's  authority  is  (as 
between  his  principal  and  third  parties)  to  be  measured  by  the  extent  of  his  usual 
employment:"  Smith's  Mercantile  Law,  p.  134,  5th  ed.  Here  it  was  proved  that  on 
previous  occasions  the  defendant  had  sent  special  instructions  to  his  brother  respecting 
the  charter  of  ships.  The  latter  may  have  had  authority  to  charter  a  particular  ship 
about  to  arrive  at  the  port  in  Ireland,  but  this  charter  was  an  excess  of  authority. 
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Moreover  a  person  who  executes  an  instrument  "  by  procuration  "  declares  that  his 
authority  is  limited :  Byles  on  Bills,  p.  27,  7th  ed.  Alexander  v.  Mackenzie  (6  C.  B. 
766)  expressly  decided  that  the  acceptance  or  indorsement  of  a  bill  of  exchange, 
expressed  to  be  "per  procuration,"  is  a  notice  to  the  indorsee  that  the  party  so 
accepting  or  indorsing  professes  to  act  under  an  authority  from  some  principal,  and 
imposes  upon  the  indorsee  the  duty  of  ascertaining  that  the  party  so  accepting  or 
indorsing  is  acting  within  the  terms  of  such  authority.  Therefore,  in  this  case  the 
plaintiff  had  distinct  notice  that  the  authority  of  the  defendant's  brother  was  limited, 
and  ought  to  have  made  the  requisite  inquir3^  Secondly,  the  damages  ought  to  be 
reduced  to  681.  8s.  9d.,  the  difference  between  the  freight  earned  under  the  second 
charter,  and  that  which  would  been  earned  under  the  first.  The  plaintiff  is  not 
entitled  to  recover  the  1221.  17s.  claimed  in  his  particulars,  for  demurrage  can  only  be 
recovered  where  the  ship  is  improperly  detained  by  the  charterer :  here  it  was  the 
fault  of  the  shipowner  that  another  cargo  was  not  put  on  board.  As  the  contract  was 
broken,  it  was  the  captain's  duty  to  have  taken  a  cargo  at  the  most  he  could  get,  so 
that  the  damages  to  be  paid  by  the  freighter  should  be  reduced  as  much  as  possible  : 
Harries  v.  Edmonds  (1  Car.  &  K.  686). 

[560]  Pollock,  C.  B.  With  respect  to  the  application  for  a  new  trial,  I  am  of 
opinion  that  the  direction  of  my  brother  Martin  was  perfectly  correct.  I  think  that 
questions  of  this  kind,  whether  arising  on  a  charter-party,  a  bill  of  exchange,  or  any 
other  commercial  instrument,  or  on  a  verbal  contract,  should  be  decided  on  this 
principle — Has  the  party  who  is  charged  with  liability  under  the  instrument  or  con- 
tract authorized  and  permitted  the  person,  who  has  professed  to  act  as  his  agent,  to 
act  in  such  a  manner  and  to  such  an  extent  that,  from  what  has  occurred  publicly,  the 
public  in  general  would  have  a  right  to  reasonably  conclude,  and  persons  dealing  with 
him  would  naturally  draw  the  inference,  that  he  was  a  general  agents  If  so,  in  my 
judgment,  the  principal  is  bound,  although,  as  between  him  and  the  agent,  he  takes 
care  on  every  occasion  to  give  special  instructions ;  and  I  think  it  makes  no  difference 
whatever,  whether  the  agent  acts  as  if  he  were  the  principal,  or  professes  to  act  as 
agent,  as  by  signing  "A.  B.,  agent  for  C.  D."  The  expression  "per  procuration,"  does 
not  always  necessarily  mean  that  the  act  is  done  under  procuration.  All  that  it  in 
reality  means  is  this,  "  I  am  an  agent  not  having  any  authority  of  my  own."  Alexander 
v.  M'Kenzie  (6  C.  B.  766)  was  chiefly  founded  on  the  case  of  Attwood  v.  Mannings 
(7  B.  &  C.  278),  where  the  agent  was  the  defendant's  wife,  and  no  doubt  the  authority 
was  quite  special.  It  was  not  the  authority  which  a  tradesman  gives  to  his  shopman 
to  sell  goods  during  his  absence,  and  possibly  carry  on  his  trade  while  he  is  abroad, 
but  it  was  a  particular  authority  to  perform  certain  acts  for  certain  specified  objects ; 
and  the  Court  (particularly  Holroyd,  J.,)  expressed  itself  with  reference  to  that  circum- 
stance. It  frequently  happens  that,  where  a  judgment  is  delivered  either  by  the  Court 
or  [561]  a  judge,  expressions  are  used  which  apply  to  a  particular  state  of  facts,  and, 
in  order  to  know  what  was  decided,  it  is  not  sufficient  merely  to  look  at  the  judgment, 
but  the  facts  and  circumstances  of  the  case  must  also  be  regarded.  Now,  in  Attwood  v. 
Mimnings,  Holroyd,  J.,  said,  "I  agree  in  thinking  that  the  powers  in  question  did 
not  authorize  this  acceptance.  The  word  '  procuration '  gave  due  notice  to  the  plaintiffs, 
and  they  were  bound  to  ascertain,  before  they  took  the  bill,  that  the  acceptance  was 
agreeable  to  the  authority  given."  If  a  pei-son  professes  to  convey  an  estate  as  trustee, 
the  party  taking  the  conveyance  from  him  is  bound  to  ascertain  that  he  had  authority, 
as  trustee,  to  convey  it ;  but  the  same  principle  does  not  apply  to  commercial  dealings. 
It  would  be  most  inconvenient  if  a  person  could  not  go  into  a  shop  and  purchase  an 
article  without  first  asking  the  shopman  whether  he  has  authority  to  sell  it.  It  may  be 
that  he  was  merely  employed  to  sweep  the  shop ;  but  it  would  be  absurd  to  apply  to 
the  general  business  of  life  the  doctrine  as  to  the  necessity  of  ascertaining  whether  an 
agent  is  acting  within  the  scope  of  his  authority — indeed  the  business  of  London  could 
not  go  on.  In  Atttvood  v.  Mimnings,  Littledale,  J.,  said  :  "  I  am  of  the  same  opinion. 
It  is  said  that  third  persons  are  not  bound  to  inquire  into  the  making  of  a  bill ;  but 
that  is  not  so  where  the  acceptance  appears  to  be  by  procuration."  Therefore,  if  a 
person  for  the  first  time  meets  with  a  bill  accepted  "  per  procuration,"  and  chooses  to 
take  it  without  making  any  inquiry,  the  loss  will  fall  on  him  if  the  acceptor  had  no 
authority.  But  the  practical  questions  are, — what  is  the  extent  of  inquiry  which 
ought  to  be  made  1  and  what  answers  may  be  deemed  satisfactory,  so  as  to  protect 
from  loss,  though  it  should  turn  out  that  the  authority  has  been  exceeded  ?     It  is  true. 
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that  if  a  bill  is  accepted  by  A.  on  behalf  of  B,,  and  it  is  known  that  B.  has  accepted 
bills  for  [562]  A.,  many  persons  would  take  it  for  granted  that  there  was  neither 
forgery  nor  fraud  in  the  matter,  and  that  they  might  safely  take  it ;  but  if  the  law  is 
complied  with  and  an  inquiry  made,  to  what  extent  is  it  to  go  ?  I  think  that  the 
holder  is  not  bound  to  go  to  the  acceptor  and  say,  "  Have  you  a  power  of  attorney 
or  other  authority  to  accept  this  bill?"  When  he  has  ascertained  that  the  person  who 
has  accepted  the  bill  as  agent  or  by  procuration  is  a  clerk  in  the  house,  and,  in  the 
course  of  his  employment,  has  from  day  to  day  accepted  bills  of  that  sort,  that  is 
enough,  and  he  need  not  ask  for  his  power  of  attorney  or  authority,  nor  whether  that 
particular  bill  is  on  account  of  the  firm.  When  you  find  him  in  the  house  acting  and 
recognised  as  the  agent  of  the  firm,  you  need  not  make  any  further  inquiry ;  and  yet 
it  may  turn  out  that  he  has  never  accepted  a  bill  without  a  schedule  being  laid  before 
him  in  the  morning  of  all  bills  that  were  to  be  accepted  by  him  on  that  day.  Persons 
are  supposed  to  carry  on  their  business  according  to  the  ordinary  arrangement  of 
mankind  generally.  If  a  person  conducts  his  business,  as  the  defendant  did,  by  an 
agent  who  acts  in  his  absence,  in  my  judgment  it  is  a  question  for  the  jury  whether, 
according  to  the  ordinary  mode  in  which  business  is  carried  on,  the  reasonable  con- 
clusion to  be  drawn  from  these  circumstances  is  not  that  he  had  authority  as  a  general 
agent ;  and,  if  so,  the  principal  is  bound,  though  it  should  turn  out  that  he  had  limited 
the  extent  of  the  agency  by  certain  rules  and  regulations.  The  cases  cited  by  my 
brother  Shee  do  not  apply.  If  a  man,  by  his  conduct,  holds  out  another  as  his  agent, — 
by  permitting  him  to  act  in  that  character  and  deal  with  the  world  as  a  general  agent, 
he  must  be  taken  to  be  the  general  agent  of  the  person  for  whom  he  so  acts,  and  the 
latter  is  bound,  though,  in  a  particular  instance,  the  agent  may  have  exceeded  his 
authority.  It  is  so  even  in  the  case  of  a  special  agent ;  [563]  as,  for  instance,  if  a 
man  sends  his  servant  to  market  to  sell  goods  or  a  horse  for  a  certain  price,  and  the 
servant  sells  them  for  less,  the  master  is  bound  by  it.  There,  even  the  violation  of  a 
particular  authority  does  not  render  the  sale  null  and  void.  Upon  these  grounds,  it 
appears  to  me  that  the  direction  of  my  brother  Martin  was  in  conformity  with  the 
law,  and  that  the  verdict  was  right;  but,  unless  the  parties  come  to  some  arrangement, 
there  must  be  a  new  trial  on  the  ground  that  the  damages  are  not  properly  assessed. 

Watson,  B.  I  am  of  the  same  opinion.  It  is  important  to  commerce  that  the  case 
should  be  put  on  its  true  ground,  and  I  think  that  my  brother  Martin  left  it  properly 
to  the  jury.  The  defendant  formerly  resided  in  Ireland  and  there  carried  on  the 
business  of  a  corn  merchant.  He  purchased  oats  to  a  great  extent  and  chartered 
numerous  vessels  to  carry  them  for  sale  on  this  side  of  the  water.  Three  years  ago 
he  came  to  reside  in  England  and  left  his  brother  Martin  M'Guire  to  conduct  the 
business  in  Limerick.  The  name  of  M'Guire  remained  over  the  door  of  the  warehouse, 
and  Martin  M'Guire  had  the  sole  conduct  of  the  business  as  the  representative  of  the 
defendant,  he  bought  oats  and  chartered  ships  for  their  conveyance  to  England.  It 
was  proved,  on  the  part  of  the  defendant,  that  he  usually  sent  instructions  to  Martin 
M'Guire  for  every  ship  that  was  to  be  chartered,  and  also  for  the  purchase  of  corn. 
Then,  on  these  facts,  the  question  is,  how  ought  the  matter  to  have  been  left  to  the 
jury  1  My  brother  Martin  left  to  them,  "  Was  Martin  M'Guire  the  general  agent  of 
the  defendant : "  I  do  not  know  what  other  question  could  well  be  put.  No  person 
was  there  but  Martin  M'Guire :  and  it  is  to  be  observed  that  when  he  chartered  the 
ships  he  never  once  shewed  the  shipowner  his  authority.  If,  every  time  he  [564] 
purchased  oats  or  chartered  a  ship,  he  had  said,  "  I  have  a  letter  from  my  brother, 
that  is  my  authority,  to  purchase  such  a  quantity  of  oats,  or  to  charter  a  vessel  of  so 
many  tons,"  the  case  might  be  different;  but  he  invariably  purchased  the  oats  and 
chartered  the  ships  without  communicating  to  the  vendors  or  shipowners  any  authority 
from  the  defendant  to  do  so.  Throughout,  he  acted  generally  in  the  purchase  of  oats 
and  the  chartering  of  ships,  and  that  wtis  cogent  evidence  for  the  jury  that  he  was  a 
general  agent.  The  fact  that  he  hjui  special  instructions  in  some  cases  is  not  incon- 
sistent with  that.  A  general  agent  at  New  York  or  in  England  has  special  instructions 
to  buy  certain  goods  or  to  charter  a  particular  vessel,  but  he  is  nevertheless  a  general 
agent.  The  case  of  Alexander  v.  Mackenzie  (6  C.  B.  766)  is  in  conformity  with  my 
judgment.  There  the  bill  of  exchange  was  indorsed  by  the  manager  after  the 
stoppage  of  the  bank,  and  the  learned  Judge  left  it  to  the  jury  to  say  whether  he  had 
a  general  authority  to  draw,  accept,  and  indorse  bills  on  account  of  the  bank,  and 
whether  he  indorsed  the  bill  by  the  authority  of  the  bank ;  for,  if  he  had  a  general 
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authority,  that  would  bind  the  bank,  and  any  private  instructions  would  not  affect  that 
general  authority.  So,  here,  any  private  instructions  to  Martin  M'Guire  would  not 
affect  the  person  who  trusted  him,  if  there  was  a  general  authority.  The  judgment 
in  Alexander  v.  Mackenzie  proceeded  on  that  ground.  Coltman,  J.,  said  : — "  If  this 
banking  Company  had  been  in  the  habit  of  allowing  their  cashier  or  manager  to  indorse 
bills  on  their  behalf,  that  would  have  imported  a  general  authority,  and  the  public 
would  not  have  been  bound  to  inquire  into  the  circumstances  or  the  precise  extent  of 
such  liability."  Maule,  J.,  said  : — "The  whole  course  of  business  proved  had  reference 
to  bills  so  accepted  and  indorsed  only.  The  case  is,  therefore,  removed  out  of  that 
class  of  cases  where  the  extent  of  the  authority  is  to  be  [565]  inferred  from  its  exercise, 
and  the  mode  of  exercising  it  does  not  import  any  limitation  of  the  authority."  There- 
fore the  very  case  cited  by  my  brother  Shee  supports  the  view  taken  by  the  learned 
Judge  at  the  trial.  Then  my  brother  Shee  says : — "  It  is  true  there  may  have  been 
an  authority  to  charter  a  particular  ship  about  to  arrive  at  the  port  in  Ireland,  but 
this  charter  was  an  excess  of  authority."  But  all  we  find  here  is,  that  Martin  M'Guire 
chartered  as  more  than  one-half  the  vessels  in  this  country  are  chartered,  viz.,  long 
before  they  arrive  at  the  port  of  loading.  It  is  said,  that  is  a  fraud  between  the  agent 
of  the  defendant  and  the  agent  of  the  plaintiff.  If  so,  that  might  have  afforded  a  good 
defence  under  a  plea  of  fraud.  But  there  is  no  such  plea  on  the  record,  and  the  only 
question  is,  whether  the  chartering  this  ship  was  beyond  the  scope  of  the  agent's 
authority.     There  is  nothing  to  lead  to  that  conclusion. 

Then  as  to  the  damages.  I  think  that  my  brother  left  that  question  properly  to 
the  jury :  he  left  substantially,  what  would  the  vessel  have  earned  if  the  charter  had 
been  fulfilled  by  the  defendant,  and  then  deduct  from  that  what  she  did  earn,  deduct- 
ing also  the  expenses.  The  amount  given  by  the  jury  is  not  satisfactory,  and  my 
impression  is  that  it  is  wrong.  I  cannot  see  any  advantage  in  sending  down  the  case 
for  another  trial,  and  the  better  course  would  be  to  consent  to  reduce  the  damages ; 
but  unless  the  parties  agree  the  rule  must  be  absolute  for  a  new  trial. 

Martin,  B.  The  first  question  is  a  very  important  one,  viz.,  what  is  the  proper 
direction  to  the  jury  under  the  circumstances  which  I  am  about  to  mention  1  The 
defendant  carried  on  business  as  a  corn  merchant  at  Limerick,  and  had  exported  oats 
to  London  largely.  Three  years  before  the  transaction  in  question,  in  consequence  of 
the  death  of  [566]  his  brother,  he  came  to  reside  in  London,  and  left  the  business  in 
Limerick  to  be  carried  on  by  his  brother  Martin.  The  defendant's  name  was  over 
the  door,  and  it  was  generally  known  that  the  business  was  his  and  that  his  brother 
Martin  was  acting  for  him.  During  the  present  year  he  had  bought  upwards  of 
30,000  quarters  of  oats,  and  during  three  years  he  had  chartered  upwards  of  sixty 
ships,  through  the  agency  of  his  brother.  In  this  state  of  things,  Martin  having 
been  acting  for  upwards  of  three  years,  a  ship,  belonging  to  a  person  in  London,  was  in 
Limerick,  about  to  proceed  to  Quebec  and  bring  home  a  caigo  of  timber.  Thereupon 
the  shipbrokers  at  Limerick  negociated  the  charter  of  the  ship  to  bring  a  cargo  of  oats 
from  Limerick  to  London  on  her  return  from  Quebec.  The  charter-party  was  executed 
by  Martin  M'Guire  "  per  procuration  "  of  Thomas  M'Guire ;  and  the  question  is,  what 
is  the  proper  mode  in  which  the  case  should  be  left  to  the  jury  ?  I  am  by  no  means 
certain  that  a  person  who  employs  an  agent,  in  the  way  in  which  Martin  M'Guire  was 
employed,  is  not  liable  for  every  honest  contract  entered  into  by  him  for  the  purpose 
of  the  business  in  which  he  is  engaged.  The  only  question  for  the  jury  was  whether 
this  particular  contract  was  fairly  within  the  scope  of  his  authority.  Then,  can  it 
make  any  diffei*ence  as  to  the  mode  in  which  the  question  is  to  be  left  to  the  jury, 
that  on  previous  occasions  Martin  M'Guire  had  chartered  the  ships  after  he  had 
received  instructions  from  the  defendant?  In  my  judgment  not  the  slightest.  If  a 
person  is  employed  as  a  general  agent,  in  the  way  Martin  M'Guire  was  employed,  so 
far  as  the  public  are  concerned  he  is  the  person  carrying  on  the  business,  and  any 
private  instructions  given  by  the  principal  are  quite  immaterial.  As  to  the  procuration 
the  matter  is  plain.  It  is  true  that  Martin  M'Guire  was  only  the  agent  of  the  defen- 
dant, whose  name  was  over  the  door,  and  he  signed  the  charter  [567]  "per  procura- 
tion ;"  but  that  was  only  saying  the  truth,  that  he  was  agent,  and  so  acted  by  procura- 
tion. The  case  of  Alexander  v.  Mackenzie  is  quite  right  under  the  circumstances. 
Every  case  of  this  kind  must  depend  on  the  nature  of  the  contract  and  the  condition 
of  the  person  who  makes  it.  In  my  judgment  Martin  M'Guire  was  a  general  agent, 
and  notwithstanding  he  had  received  on  previous  occasions  special  directions  as  to 
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chartering  ships,  the  defendant  is  bound  by  all  contracts  made  by  him  in  the  ordinary 
way  of  trade  within  the  scope  of  his  authority  as  such  agent. 

With  respect  to  the  damages,  I  entertain  the  same  opinion  that  I  expressed  at  the 
trial.  The  proper  mode  of  assessing  them  would  be  to  take  the  damage  actually 
proved.  The  plaintiff  was  compelled  to  give  particulars  of  damage,  and,  as  frequently 
happens  in  such  case,  he  gave  particulars  of  the  damage  which  he  had  actually 
sustained,  but  which,  when  investigated,  turned  out  not  to  be  the  legal  damage  arising 
from  the  breach  of  contract.  In  my  judgment  neither  the  681.  8s.  9d.  or  1221.  17s. 
are  correct  items  of  damage.  The  real  damage  is  the  loss  arising  from  the  breach  of 
contract?  That  is  to  be  ascertained  by  calculation  of  the  freight  to  be  earned,  and 
deduction  of  the  expenses  which  the  shipowner  would  be  put  to  in  earning  it;  and 
what  the  ship  earned  (if  anything)  during  the  period  which  would  have  been  occupied 
in  performing  the  voyage,  ought  also  to  be  deducted.  It  may  be  doubtful  whether 
a  party  who  breaks  a  contract  has  a  right  to  say  "  I  will  not  pay  you  the  damage 
arising  from  my  breach  of  contract,  because  you  ought  to  have  done  something  for 
the  purpose  of  relieving  me."  I  am  not  prepared  to  say  that  a  shipowner,  who  has 
lost  his  freight  by  reason  of  a  breach  of  contract  by  the  charterer,  is  bound  to  go  and 
look  for  employment  for  his  ship  so  as  to  relieve  the  charterer  from  the  consequences. 
On  that  point  however  it  is  not  necessary  to  give  an  opinion.  [568]  The  jury  have 
found  the  damages  as  claimed  by  the  plaintiff  in  his  particulars.  It  would  be  better 
for  both  parties  to  agree  as  to  the  amount,  each  yielding  something  of  what  he 
supposes  to  be  his  rights  for  the  purpose  of  ending  the  matter ;  if  not,  there  must  be 
a  new  trial. 

Eule  accordingly,  (a) 

Wicks  v.  Macnamara  and  Others.  May  29,  1858. — In  an  action  for  an  injury 
to  the  plaintiff  by  the  careless  driving  of  a  servant  of  the  defendants,  the  Court 
refused  to  make  an  order  for  particulars  of  the  injury  sustained  by  the  plaintiff. 

[S.  C.  27  L.  J.  Ex.  419.] 

Lush,  on  behalf  of  the  defendants,  applied  for  a  rule  for  particulars.  This  was  an 
action  against  the  defendants  for  an  injury  to  the  plaintiff,  who  had  been  thrown  out 
of  his  cart  in  consequence  of  a  collision  with  an  omnibus  driven  by  a  servant  of  the 
defendants.  The  affidavits  stated  that  the  defendants  had  no  means  of  knowing  what 
the  injury  done  to  the  plaintiff  was  except  from  the  declaration,  which  was  not 
sufficient  to  enable  them  to  form  any  estimate  of  opinion  as  to  the  alleged  injury. 
Channell,  B.,  at  Chambers,  had  refused  to  make  an  order. 

Lush,  in  support  of  his  application  (May  2.5).     The  defendants  have  no  means 
of  knowing  what  is  the  plaintiff's  case  unless  they  get  the  information  required. 

tBramwell,  B.  The  defendants  know  who  the  plaintiff  is,  and  the  occasion  on  which 
le  was  injured.  But  it  seems  unfair  to  withhold  the  information  sought.  Watson,  B. 
Perhaps  the  plaintiff  does  not  yet  know  the  extent  of  the  injury  that  he  has  sustained.] 

[569]  R.  N.  Philipps  shewed  cause  in  the  first  instance.  The  declaration  in  an 
action  of  this  kind  sufficiently  discloses  the  nature  of  the  plaintiff's  demand.  In 
Siannard  v.  UllUhoi-ne  (3  Bing.  N.  C.  326),  which  was  an  action  on  the  case  against 
an  attorney,  for  negligence  in  transacting  the  assignment  of  a  leasehold  belonging  to 
the  plaintiff,  by  reason  whereof  the  plaintiff  had  to  pay  damages  to  the  assignee,  the 
Court  refused  to  order  the  delivery  of  particulars.  [Pollock,  C.  B.  That  case  occurred 
many  years  ago :  latterly  the  current  of  decision  has  been,  that  a  plaintiff  ought  to 
give  every  infonnation  respecting  his  claim.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — There  will  be  no  rule.  The  practice  has  always  been 
in  accordance  with  the  decision  of  my  brother  Channell.  And  unless  there  are  grave 
reasons  for  departing  from  it,  the  practice  should  be  adhered  to ;  though  no  doubt 
there  may  be  a  considerable  inconvenience  in  not  giving  particulars  in  cases  when  a 
tort  might  resolve  itself  into  a  mere  money  claim. 

(a)  The  parties  then  agreed  that  the  rule  for  a  new  trial  should  be  discharged,  the 
damages  to  be  reduced  to  1001. 

See  Oldershaw  v.  Holt,  12  A.  &  E.  590. 
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Martin,  B.  The  case  must  not  be  understood  as  laying  down  any  general  rule. 
The  Judge  at  Chambers  has  a  discretion,  and  if  in  the  present  case  he  had  made  an 
order,  perhaps  we  should  not  have  interfered. 

Bramwell,  B.,  and  Watson,  B.,  concurred. 

Rule  refused.(^) 


[570]  Standeven  v.  Murgatroyd.  May  29,  1858. — After  public  notice  that 
common  jury  causes  in  London  would  be  taken  on  the  18th  of  February,  on  the 
12th  a  fresh  notice  was  issued  that  they  would  be  taken  on  the  16th.  A  cause, 
in  which  the  plaintiff,  his  attorney  and  witnesses,  resided  in  the  country  at  a  great 
distance  from  London,  having  been  put  in  the  list  for  the  15th,  was  called  on  in  its 
turn,  and  the  witnesses  not  being  in  attendance  was  referred.  The  witnesses 
arrived  in  the  evening  after  the  Court  had  risen.  The  arbitrator  having  awarded 
in  favour  of  the  plaintift' :  Held,  that,  on  taxation,  the  Master  was  at  liberty  to 
allow  the  plaintiff  the  costs  of  his  witnesses  as  costs  in  the  cause. 

[S.  C.  6  W.  R.  625.] 

Manisty,  for  the  defendant,  moved  for  a  rule  to  shew  cause  why  the  Master  should 
not  review  his  taxation  of  the  plaintiff's  costs. 

An  arrangement  had  been  made  and  notice  issued  that  common  jury  causes,  at  the 
sittings  in  London  after  Hilary  Term,  would  be  taken  on  18th  of  February.  On  the 
12th  of  February,  in  consequence  of  the  small  number  of  special  jury  causes,  a  fresh 
notice  was  issued  and  posted  up  at  the  Associate's  office,  that  common  jury  causes 
would  be  taken  on  Tuesday  the  16th ;  and  on  the  same  day  the  defendant's  agent  in 
London  wrote  to  the  country  attorney  to  that  effect.  On  Monday  the  15th  the  cause 
was  in  the  list  for  the  day.  It  was  called  on  about  1 1  o'clock  when  the  defendant  and 
all  his  witnesses  were  ready ;  but  the  plaintiff's  witnesses,  who  resided  in  Yorkshire, 
were  not  in  attendance.  The  plaintiff's  counsel  applied  to  have  the  cause  postponed. 
The  learned  Judge,  Martin,  B.,  ordered  the  cause  to  be  placed  at  the  bottom  of  the  list 
for  the  day.  In  the  afternoon  the  cause  again  came  on  in  its  order,  but  the  plaintiff's 
witnesses  had  not  arrived.  The  cause  was  then  referred,  the  costs  to  abide  the  event, 
to  an  arbitrator,  who  ultimately  made  his  award  in  favour  of  the  plaintiff.  The  wit- 
nesses arrived  in  the  evening  after  the  Court  rose.  On  taxation,  the  Master  allowed 
as  costs  in  the  cause  the  expenses  of  these  witnesses. 

Manisty,  in  support  of  the  application.  The  plaintiff  is  not  entitled  to  the  expenses 
of  witnesses  who  had  not  [571]  arrived  when  the  cause  was  called  on  in  its  turn.  In 
the  case  of  Fnjer  v.  Shirt  (16  C.  B.  218),  it  was  held  that  a  witness  who  did  not  arrive 
at  the  assize  town  till  half-past  ten  in  the  evening  of  the  day  of  trial,  the  cause  having 
been  referred  at  three  o'clock,  was  not  properly  chargeable  as  a  witness  in  the  cause. 
[Martin,  B.  This  cause  had  been  entered  on  the  paper  for  a  day  before  that  on  which 
it  would  have  come  on  in  its  ordinary  course.]  There  was  ample  notice  that  this 
cause  would  be  taken  on  the  16th.  The  cause  therefore  stood  in  its  order  with 
a  reasonable  time  for  the  witnesses  to  have  attended.  The  witnesses,  not  being 
persons  who  did  attend  or  could  have  been  examined  at  the  trial,  were  not  entitled  to 
receive  their  expenses. 

Pollock,  C.  B.  I  am  of  opinion  that  the  Master  was  right,  and  that  the  expenses 
of  these  witnesses  were  properly  allowed. 

Martin,  B.  We  do  not  mean  to  dissent  from  the  case  in  the  Court  of  Common 
Pleas  which  has  been  referred  to,  but  under  the  circumstances  of  this  case  we  think 
that  the  costs  of  these  witnesses  ought  to  be  allowed.  I  should  not  have  compelled 
the  plaintiff  to  go  on  upon  the  16th  if  an  application  had  been  made  to  me  and  the 
facts  stated. 

Bramwell,  B.,  and  Watson,'  B.,  concurred. 

Rule  refused. 

(b)  See  per  Martin,  B.,  Smith  v.  M^Guire,  ante,  p.  567. 
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[572]  Payne  v.  The  Mayor,  Aldermen  and  Burgesses  of  Brecon.  May  31, 
1858. — A  covenant  by  a  municipal  corporation  to  repay  money  borrowed  by  them 
after  the  passing  of  the  5  &  6  Wm.  4,  c.  76,  is  valid,  although  the  money  was  not 
borrowed  for  any  of  the  purposes  to  which  the  borough  fund  is  applicable  by  the 
92nd  section  of  that  Act ;  and  although  the  covenant  is  contained  in  a  mortgage 
deed  made  without  the  approbation  of  the  Lords  of  the  Treasury,  as  required  by 
the  94th  section. 

[S.  C.  27  L.  J.  Ex.  495;  6  W.  R.  801.  Followed,  Bush  v.  Martin,  1863,  2  H.  &  C. 
311.  Adopted,  Attm-ney-General  v.  Newcastle  Corporation,  1889,  23  Q.  B.  D.  497. 
Referred  to,  Pickenng  v.  Ilfracombe  Railway,  1868,  L.  R.  3  C.  P.  250;  Canavan  v. 
Burtoji,  [1900]  2  Ir.  R.  365.] 

Declaration  on  a  deed,  whereby  the  defendants  covenanted  to  pay  the  plaintiff 
15001.  on  the  4th  of  March,  1851. 

Plea.  That  the  defendants  are  a  body  corporate  and  are  the  mayor,  aldermen  and 
burgesses  of  the  borough  of  Brecon,  being  the  borough  of  Brecon  mentioned  in  the 
Schedule  (A.)  to  a  certain  Act  made  and  passed,  &c.  (5  &  6  Wm.  4,  c.  76).  That 
after  the  passing  and  coming  into  operation  of  the  said  Act,  and  before  the  making 
of  the  supposed  deed,  councillors  under  the  provisions  of  the  said  Act  were  duly 
elected  for  the  first  time,  and  the  said  election  was  then  duly  declared ;  and  there- 
upon then  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Brecon,  being  the 
governing  body  of  the  body  corporate  named  in  conjunction  with  such  borough  in 
the  said  schedule,  went  out  of  office  and  their  whole  powers  and  duties  ceased, 
pursuant  to  the  said  Act :  that  afterwards,  and  after  the  passing  and  coming  into 
operation  of  the  said  Act,  and  before  the  making  of  the  supposed  deed,  a  trciisurer 
of  the  said  borough  was  duly  elected  according  to  the  provisions  of  the  said  Act : 
that  before  and  at  the  time  of  the  making  of  the  supposed  deed,  the  defendants  were 
and  from  thence  hitherto  have  been  a  corporation  within  and  subject  to  the  provisions 
of  the  said  Act,  and  not  otherwise :  that  the  supposed  deed  was  made  after  the  pass- 
ing and  coming  into  operation  of  an  act  of  parliament  made  and  passed,  &c.  (6  &  7 
Wm.  4,  c.  104),  intituled  "  An  Act  for  the  better  administration  of  the  borough  funds 
in  certain  boroughs ; "  [573]  and  after  the  passing  and  coming  into  operation  of  an  act 
of  parliament  made  and  passed,  &c.  (7  Wm.  4  &  1  Vict.  c.  78),  intituled  "  An  Act  to 
amend  and  an  Act  for  the  regulation  of  municipal  corporations  in  England  and  Wales  : " 
that  the  supposed  deed  was  not  made  or  given  to  secure  the  payment  of  any  lawful 
debt  due  from  the  said  corporate  body  to  any  person  or  persons,  body  corporate  or 
bodies  corporate,  contracted  before  the  passing  of  the  said  first  mentioned  Act  and 
unredeemed,  or  any  part  thereof ;  or  the  payment  of  any  interest  of  such  debt  or  any 
part  thereof,  or  any  part  of  such  interest ;  nof  was  the  supposed  deed  made  or  given 
in  respect  of  any  right,  interest,  claim  or  demand  of  any  person  or  persons,  or  body 
corporate  or  bodies  corporate,  in  or  upon  the  real  or  personal  est{\te  of  the  mayor, 
aldermen  and  burgesses  of  the  borough  of  Brecon,  by  virtue  of  any  proceeding,  either 
at  law  or  in  equity,  which  had  been  instituted  before  the  passing  of  the  first  mentioned 
Act,  or  at  any  other  time,  or  by  virtue  of  any  mortgage  or  otherwise :  that  the 
supposed  deed  was  not  given  for,  towards,  or  on  account  of  the  salary  of  any  mayor, 
or  of  any  recorder  or  police  magistrate  whatever ;  or  for,  towards,  or  on  iwjcount  of 
the  salary  of  any  town  clerk  or  treasurer  whatever,  or  of  any  other  officer  at  any  time 
appointed  by  the  council  of  the  said  borough ;  or  for,  towards  or  on  account  of  any 
payment  of  any  expenses  incurred  at  any  time  in  preparing  or  printing  any  burgess 
lists,  ward  lists,  election  lists,  or  notices,  or  other  matters  attending  such  elections  as 
are  in  the  said  first  mentioned  Act  mentioned  ;  or  for,  towards,  or  on  account  of  any 
sum  whatever  paid  or  to  be  paid  by  the  said  borough  to  the  treasurer  of  any  county, 
as  in  the  first  mentioned  Act  or  in  any  other  Act  in  that  behalf  provided ;  or  for, 
towards  or  on  account  of  the  expense  of  maintaining  any  borough  gaol,  house  of 
correction,  or  corporate  buildings  whatever,  or  the  [574]  payment  of  any  police  or 
other  constables ;  or  of  any  other  expenses  incurred  in  carrying  into  effect  the  pro- 
visions of  the  first  mentioned  Act :  that  the  supposed  deed  was  not  made  or  executed 
for  securing  repayment  or  satisfaction  of  any  debt  or  obligation  contracted  by  or  on 
behalf  of  the  said  mayor,  aldermen  and  burgesses  of  the  borough  of  Brecon,  before 
the  passing  of  the  said  first  mentioned  Act ;  nor  was  the  said  deed  made  or  executed 
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for  securing  repayment  or  satisfaction  of  any  money  borrowed  by  the  council  of  the 
said  borough  for  the  purpose  of  being  applied,  or  which  was  actually  applied,  in  or 
towards  the  satisfaction  or  discharge  of  any  such  pre-existing  debt  or  obligation  :  that 
the  said  supposed  deed  was  not  made  with  the  approbation  of  the  Lords  Commissioners 
of  her  Majesty's  Treasury,  or  of  any  three  of  them :  that  the  defendants  had  not  at 
the  time  of  the  making  of  the  said  supposed  deed,  nor  have  they  had  at  any  time 
since,  nor  have  they  now,  any  goods,  chattels,  real  or  personal  estate,  monies,  property 
or  effects  of  any  nature  or  kind  whatever  subject  or  liable  to  execution  in  this  action, 
or  in  any  other  action,  upon  the  supposed  covenant  in  the  supposed  deed  in  declara- 
tion mentioned  :  that  the  supposed  deed  and  the  supposed  covenant  of  the  defendants 
were  and  are  void  and  of  no  effect. 

The  plaintiff  demurred  to  the  plea ;  and  also  rejoined  setting  out  the  deed  verbatim. 
The  deed  recited  the  1  Vict.  c.  xii.,  intituled  "  An  Act  for  providing  market  places, 
and  for  regulating  the  markets  within  the  borough  of  Brecon  in  the  county  of  Brecon  ; " 
and  the  provisions  thereof  empowering  the  defendants,  for  the  pui-poses  of  that  Act, 
to  sell,  alienate  and  mortgage  any  messuages  or  tenements,  lands  or  hereditaments 
vested  in  them :  also  reciting  that  15001.  had  been  lent  by  the  plaintiff  to  the  defen- 
dants for  the  purposes  of  the  Act :  it  was  witnessed  that  the  defendants,  in  pursuance 
of  the  powers  contained  in  the  [575]  Act,  conveyed  to  the  plaintiff  by  way  of  mortgage 
certain  houses,  purchased  by  them  under  the  provisions  of  the  Act,  as  a  security  for 
repayment  of  the  15001.  and  interest.     The  deed  contained  the  covenant  declared  on. 

Rejoinder.  That  the  deed  was  not  made  with  the  approbation  or  consent  of  the 
Lords  Commissioners  of  her  Majesty's  Treasury,  or  any  three  of  them. 

Demurrer  and  joinder  therein. 

Phipson,  for  the  plaintiff.  First,  the  plea  is  bad.  The  covenant  would  be  clearly 
good  at  common  law,  and  there  is  no  provision  in  the  Municipal  Corporation  Act, 
5  &  6  Wm.  4,  c.  76,  which  renders  it  void.  The  92nd  section  of  that  Act  specifies  the 
purposes  to  which  the  borough  fund  is  to  be  appropriated,  and  the  plea  negatives  the 
fact  of  the  deed  having  been  given  for  a  debt  contracted  for  any  of  those  purposes. 
But  in  Pallister  v.  The  Mayor  of  Ch-avesend  (9  C.  B.  774)  a  similar  plea  was  held  bad. 
There  the  bond  was  given  by  the  corporation  after  the  passing  of  the  5  &  6  Wra.  4, 
c.  76,  but  before  the  passing  of  the  6  &  7  Wm.  4,  c.  104,  to  secure  a  sum  of  money 
borrowed  for  the  purpose  of  paying  debts  contracted  by  the  corporation  before  the 
passing  of  the  first  mentioned  Act,  and  it  was  held  that  the  bond  was  valid,  although 
there  might  be  difficulty  in  enforcing  a  judgment  upon  it.  The  6  &  7  Wm.  4,  c.  104, 
s.  1,  has  enabled  corporations  to  give  new  securities  for  debts  contracted  before  the 
5  &  6  Wm.  4,  c.  76 ;  and  the  7  Wm.  4  &  1  Vict.  c.  78,  s.  28,  declares  that  money 
borrowed  and  applied  in  satisfaction  and  discharge  of  any  pre-existing  debt  shall  be 
deemed,  within  the  meaning  of  the  6  &  7  Wm.  4,  c.  104,  a  debt  contracted  before  the 
passing  of  the  5  &  6  Wm.  4,  c.  76.  In  Holdsworth  v.  The  Mayor  of  Dartmouth  (11  A.  &  E. 
490),  the  bond  was  given  by  the  corporation,  before  the  passing  of  the  5  &  6  Wm.  4, 
c.  76,  by  way  of  reimburse-[576]-ment  for  costs  incurred  by  a  corporation  in  defending 
certain  quo  warranto  informations,  and  it  was  held  that,  being  good  at  common  law, 
it  was  not  invalidated  by  that  Act.  In  Nowell  v.  The  Mayor,  dc,  of  Worcester  (9  Exch. 
457),  it  was  held  that  a  local  board  of  health,  constituted  under  the  11  &  12  Vict, 
c.  63,  was  liable  on  their  covenant  to  pay  a  sum  of  money,  although  the  140th  section 
provides  that  any  expense  incurred  by  the  board  shall  be  paid  out  of  the  rates. 
Kendall  v.  King  (17  C.  B.  483)  is  also  an  authority  that  an  action  may  be  maintained 
against  a  corporation  on  their  deed,  notwithstanding  the  plaintiff  may  have  no  means 
of  enforcing  the  judgment.  Secondly,  the  rejoinder  is  clearly  bad.  The  1  Vict.  c.  xii., 
s.   32, (c)   enables   the  corporation  to  borrow  money  for  the  purposes  of  the  Act. 

(c)  Section  32  enacts, — "That  it  shall  be  lawful  for  the  said  mayor,  aldermen  and 
burgesses,  and  they  are  hereby  empowered  to  raise  or  borrow  from  any  person  any 
sum  of  money  which  they  may  think  necessary  towards  carrying  into  effect  the 
purposes  of  this  Act,  on  mortgage  of  any  messuages  or  tenements,  lands  or  heredita- 
ments vested  in  or  belonging  to  the  said  mayor,  aldermen  and  burgesses  or  any  part 
or  parts  thereof,  or  for  such  purposes  absolutely  to  sell,  convey  and  dispose  of  any 
messuages,  lands  or  hereditaments  belonging  to  them  as  aforesaid,  and  which  said  sum 
shall  be  applied  to  the  purposes  of  this  Act,  and  to  no  other  use  or  purpose  whatso- 
ever;  and  any  such  mortgage  or  other  security,   sale  or  disposition  of  any  such 
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Section  83  (d)  prohibits  the  corporation  from  mortgaging,  without  the  approbation  of 
[577]  the  Lords  of  the  Treasury,  any  land  which  they  could  not  have  mortgaged 
without  such  approbation  before  the  passing  of  that  Act.  The  replication  shews  that 
this  is  not  a  mortgage  of  land  which  the  corporation  held  before  the  passing  of  that 
Act,  but  of  land  bought  under  the  provisions  and  for  the  purposes  of  that  Act,  and 
therefore  the  83rd  section  does  not  apply.  But,  whether  the  mortgage  is  good  or 
bad,  the  covenant  to  pay  the  money  is  good. 

The  Court  then  called  on 

Welsby,  for  the  defendants.  This  is  property  which  the  corporation  had  no  power 
to  mortgage  without  the  approbation  of  the  Lords  of  the  Treasury,  and,  the  mortgage 
deed  being  void,  the  covenant  cannot  be  enforced.  It  is  conceded  that  the  effect  of 
the  83rd  section  of  the  1  Vict.  c.  xii.,  is  to  place  mortgages  made  without  the  approba- 
tion of  the  Lords  of  the  Treasury  in  the  same  situation  as  if  there  was  no  power  to 
mortgage  under  that  Act ;  therefore  the  question  depends  on  the  94th  section  of  the 
Municipal  Corporation  Act,  which  also  prohibits  any  mortgage  without  the  approbation 
of  the  Lords  of  the  Treasury.  Pcdlister  v.  The  Mayor  of  Gravesend  (9  C.  B.  774)  was 
the  case  of  a  bond  which  it  was  admitted  would  have  been  valid  before  the  Municipal 
Corporation  Act,  and  the  question  was  whether  there  was  anything  in  that  Act  to 
render  it  void.  The  Act  contains  no  provision  as  to  bonds,  but  only  as  to  mortgages. 
[Pollock,  C.  B.  Suppose  a  trustee  borrowed  money  on  the  security  of  property  which 
he  had  no  power  to  mortgage,  might  not  the  covenant  for  repayment  be  enforced  ]j 
There  the  deed  would  be  valid  as  against  him  and  persons  claiming  under  him. 
[Watson,  B.  Though  a  bill  of  sale  for  transferring  the  property  in  a  ship  by  way  of 
mortgage  may  be  void,  as  such,  for  want  of  reciting  in  it  the  certificate  of  registry, 
[578]  as  required  by  the  26  Geo.  3,  c.  60,  s.  17,  yet  the  mortgagor  may  be  sued  on 
his  personal  covenant  contained  in  the  same  instrument  for  the  repayment  of  the 
money  lent :  Kerrison  v.  Cole  (8  East,  231).]  This  is  a  deed  which  it  was  not  lawful 
for  the  corporation  to  make,  for  it  is  prohibited  by  statute.  It  difiers  from  the  deed 
of  an  individual,  because  a  judgment  on  the  covenant  can  only  be  enforced  against 
the  corporate  property.  N</well  v.  TJie  Mayor  of  Worcester  (9  Exch.  457)  proceeded  on 
the  ground  that  the  matters  mentioned  in  the  statute  were  directory  only  with 
respect  to  contracts  entered  into  by  the  board  and  third  parties,  and  therefore  that 
the  contract  was  binding  although  the  preliminaries  had  not  been  complied  with. 
Here,  inasmuch  as  a  mortgage  without  the  approbation  of  the  Lords  of  the  Treasury 
is  absolutely  prohibited,  the  deed  and  covenant  are  void. 

Phipson  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  deed  is  valid  so  far  as  regards  the 
covenant  for  the  repayment  of  the  money  borrowed.  There  must  therefore  be  judg- 
ment for  the  plaintiff. 

Maktin,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  It 
seems  to  me  that  the  law  is  properly  laid  down  by  Parke,  B,,  in  the  case  of  The  South 
Yorkshire  Railway  Company  v.  Tlie  Gh-eat  Northern  Railway  Company  (9  Exch.  54,  84), 
where  he  says — "Generally  speaking  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal,  properly  affixed,  which  is  the  legal  mode  of  expressing  the 
will  of  the  entire  body,  and  are  bound  as  much  as  an  individual  is  by  his  own  deed.  .  .  . 
But  where  a  [579]  corporation  is  created  by  an  act  of  parliament  for  particular 
purposes,  with  special  powers,  then,  indeed,  another  question  arises;  their  deed, 
though  under  their  corporate  seal,  and  that  regularly  affixed,  does  not  bind  them,  if 
it  appear  by  the  express  provisions  of   the  statute  creating  the  corporation,  or  by 

messuages  or  tenements,  lands  or  hereditaments  may  be  made  in  the  forms  herein 
specified  for  such  like  purposes,  so  far  as  the  circumstances  of  the  case  will  admit 
thereof." 

{d)  Section  83  : — "  Provided  always,  and  it  is  hereby  enacted,  that  nothing  in  this 
Act  contained  shall  extend  or  be  construed  to  extend  to  enable  the  mayor,  aldermen 
and  burgesses  of  the  said  borough  of  Brecon  to  appropriate,  use,  sell,  demise,  mortgage 
or  alienate  for  the  purposes  of  this  Act,  without  the  approbation  of  the  Lords  Com- 
missioners of  her  Majesty's  Treasury,  or  any  three  of  them,  any  messuages,  lands, 
tenements  or  hereditaments  which  they  could  not  have  taken,  appropriated,  used, 
sold,  demised,  mortgaged  or  alienated  without  such  approbation  before  the  passing  of 
this  Act,  anything  in  this  Act  to  the  contrary  notwithstanding." 
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necessary  or  reasonable  inference  from  its  enactments,  that  the  deed  was  ultra  vires — 
that  is,  that  the  legislature  meant  that  such  a  deed  should  not  be  made."  Therefore, 
in  order  to  avoid  this  covenant,  it  must  appear  that  it  was  a  covenant  which  the 
corporation  were  forbidden  by  statute  to  enter  into.  Then,  is  there  anything  in  the 
Municipal  Corporation  Act  which  prohibits  a  corporation  from  entering  into  a  covenant 
to  pays  its  lawful  debts?  It  is  argued  that  the  94th  section  renders  this  covenant 
void.  But  that  section  only  says  that  it  shall  not  be  lawful  to  mortgage  any  lands 
of  the  corporation,  except  with  the  approbation  of  the  Lords  of  the  Treasury,  which 
was  not  obtained  in  this  case ;  and  although  the  mortgage  may  be  invalid,  that  is 
no  reason  why  the  corporation  should  not  be  liable  on  their  covenant  to  repay  the 
mortgage  money. 

Bramwell,  B.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
If  the  case  of  Pallister  v.  The  Mayor  of  Gravesend  is  good  law,  a  simple  covenant  by 
the  corporation  to  repay  money  is  not  void,  because  the  money  was  borrowed  for 
purposes  other  than  those  to  which  the  borough  fund  is  applicable.  The  question 
then  is,  whether  this  covenant  is  invalidated  because  it  is  contained  in  a  deed  by 
which  the  corporation  do  something  which  it  is  alleged  they  were  not  legally  com- 
petent to  do.  In  my  opinion,  if  the  security  by  way  of  mortgage  was  unlawful,  the 
whole  deed  would  be  void ;  since,  though  an  instrument  void  in  part,  at  common  law, 
may  be  good  for  the  other  part,  yet  if  void  by  statute  it  is  altogether  void ;  according 
[580]  to  the  old  saying,  "  that  the  statute  is  like  a  tyrant,  when  he  comes  he  makes 
all  void,  but  the  common  law  is  like  a  nursing  father,  makes  void  only  that  part 
where  the  fault  is  and  preserves  the  rest."(a)  Then  does  the  Municipal  Corporation 
Act  absolutely  prohibit  a  contract  by  way  of  mortgage  1  The  94th  section  says,  that 
it  "  shall  not  be  lawful "  for  the  corporation  to  mortgage  any  of  their  lands  without 
the  consent  of  the  Lords  of  the  Treasury.  That  only  means  that  they  shall  not  be 
entitled  to  do  so.  Then  the  case  of  Kerrison  v.  Cole  (8  East,  231)  is  an  authority  for 
holding  that  this  covenant  is  good. 

Watson,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
There  is  nothing  in  the  Municipal  Corporation  Act  to  prevent  a  corporation  from 
entering  into  a  covenant  to  repay  money  borrowed  on  mortgage.  The  Act  says  that 
it  shall  not  be  lawful  for  a  corporation— that  is  they  shall  not  have  the  power — to 
mortgage  their  property  without  the  approbation  of  the  Lords  of  the  Treasury  ;  and 
the  question  is,  whether  the  covenant  to  repay  the  mortgage  money  is  collateral  to  or 
dependent  on  the  mortgage.  I  think  it  is  purely  collateral.  It  is  not  like  a  covenant 
in  a  lease  which  is  dependent  on  the  lease.  The  language  of  the  13  Eliz.  c.  20,  is 
stronger  than  that  of  the  statute  in  question.  It  says  that  all  chargings  of  benefices 
"shall  be  utterly  void."  And  it  was  held  by  Lord  Kenyon  in  Mouys  v.  Leake  (8  T.  li. 
411),  that  though  a  grant  of  a  rent  charge  by  a  rector  out  of  his  benefice  was  void 
under  that  Act,  yet  the  covenant  in  the  deed  of  grant,  to  pay  the  rent  charge,  was 
valid.  Again,  the  26  Geo.  3,  c.  60,  s.  17,  required  [581]  that,  upon  the  transfer  of 
property  in  a  ship,  the  certificate  of  registry  should  be  recited  in  the  bill  of  sale, 
"  otherwise  such  bill  of  sale  shall  be  utterly  null  and  void  to  all  intents  and  purposes  ; " 
but  it  was  held  by  Lord  EUenborough  in  Kerrison  v.  Cole  (8  East,  231),  that  though 
a  mortgage  of  a  ship  was  void  under  that  statute,  yet  a  covenant  in  the  same 
instrument  for  payment  of  the  mortgage  money  was  good.  Those  cases  are  founded 
on  good  set)se  and  are  sound  law,  and  it  would  be  mischievous  to  disturb  them. 

Judgment  for  the  plaintiff. 

KiDSON  V.  Turner.  June  7,  1858. — A  bond  is  a  "contract,  promise  or  agreement" 
within  the  meaning  of  the  204th  section  of  the  "  Bankrupt  Law  Consolidation 
Act,  1849  •"  and  therefore  a  bond,  given  by  a  bankrupt  for  payment  of  a  debt 
barred  by  his  certificate,  is  void. 

[S.  C.  27  L.  J.  Ex.  492;  6  W.  K.  678.  Referred  to,  Attorney-General  v.  Pottinger, 
1861,  6  H.  &  N.  748.  Distinguished,  In  re  Bonacina ;  Le  Brasseur  v.  Bonacina, 
[1912]  2  Ch.  400.] 

Debt  on  bond  in  the  penal  sum  of  6001.,  conditioned  for  payment  of  3001.  by 
instalments. 

(a)  Per  Hobart,  C.  J.,  in  Norton  v.  Simmes,  Hob.  14  (see  Maleverer  v.  Redshow, 
1  Mod.  36),  adopted  by  Wilmot,  C.  J.,  in  Collins  v.  Blanttrn,  2  Wils.  347. 
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Plea.  That  before  the  passing  of  the  "Bankrupt  Law  Consolidation  Act,  1849," 
the  defendant  being  then  a  trader,  dealer  and  chapman,  subject  to  the  statutes  then 
in  force  concerning  bankrupts,  became  and  was  a  bankrupt  within  the  true  intent  and 
meaning  of  the  last  mentioned  statutes,  and  a  fiat  of  bankruptcy  was  duly  issued  against 
the  defendant ;  and  such  proceedings  were  thereupon  had,  that  afterwards  and  before 
the  passing  of  the  first  mentioned  Act,  the  defendant  obtained  his  certificate  of  con- 
formity to  the  laws  then  in  force  concerning  bankrupts,  and  all  things  were  done  and 
happened  necessary  to  discharge  the  defendant  by  virtue  of  the  said  certificate,  from 
(amongst  other  things)  the  debt,  claim  or  demand  of  the  plaintiff"  next  [582]  herein- 
after mentioned.  And  defendant  says  that  before,  and  at  the  time  when  he  became 
and  was  a  bankrupt  as  aforesaid,  he  was  indebted  to  the  plaintiff"  in  a  large  sum  of 
money,  to  wit  3001.,  which  was  then  a  debt,  claim  or  demand  proveable  under  the  said 
bankruptcy  and  was  proved  by  the  plaintiff"  thereunder  accordingly ;  and  the  defen- 
dant was  then  and  before  the  passing  of  the  "  Bankrupt  Law  Consolidation  Act,  1849," 
discharged  by  virtue  of  such  certificate  from  the  said  debt,  claim  or  demand.  And 
the  defendant  further  says,  that  afterwards  and  after  the  issuing  of  the  said  fiat,  and 
after  he  had  obtained  his  said  certificate  as  aforesaid,  and  after  the  "  Bankrupt  Law 
Consolidation  Act,  1849,"  commenced  and  took  eff"ect,  that  is  to  say,  on  the  10th 
day  of  September,  a.d.  1852,  the  defendant  at  the  request  of  the  plaintiff"  made  and 
executed  the  writing  obligatory  in  the  declaration  mentioned  for  securing  to  the 
plaintiff  payment  by  the  defendant  of  the  said  debt,  claim  or  demand  of  the  plaintiff, 
from  which  the  defendant  had  been  and  was  so  discharged  as  aforesaid,  and  upon  and 
for  no  other  consideration  whatever ;  and  the  said  writing  obligatory  is  a  contract  to 
pay  or  satisfy  the  said  debt,  claim  or  demand. 

Demurrer  and  joinder  therein. 

Montague  Smith  (G-ray  with  him),  in  support  of  the  demurrer.  The  question  is 
whether  an  action  can  be  maintained  on  a  bond  given  by  a  bankrupt  after  the  passing 
of  the  "Bankrupt  Law  Consolidation  Act,  1849,"  (12  &  13  Vict.  c.  106),  in  considera- 
tion of  a  debt  from  which  he  has  been  discharged  by  virtue  of  his  certificate  under  the 
former  bankrupt  Acts.  The  204th  section  of  the  "  Bankrupt  Law  Consolidation  Act, 
1849,"  enacts  "That  no  bankrupt  after  his  certificate  shall  have  been  allowed,  shall  be 
liable  to  pay  or  satisfy  any  debt,  claim  or  [583]  demand  from  which  he  shall  have  been 
discharged  by  virtue  of  such  certificate,  or  any  part  of  such  debt,  claim  or  demand, 
upon  any  contract,  promise  or  agreement  made  after  the  issuing  of  the  fiat  or  filing  of 
the  petition  for  adjudication  of  bankruptcy ;  and  if  any  bankrupt  be  sued  upon  any 
such  contract,  promise  or  agreement,  he  may  plead  the  general  issue,  and  give  this 
Act  and  the  special  matter  in  evidence."  That  enactment  protects  a  bankrupt  from 
being  sued  on  a  new  promise  in  consideration  of  a  debt  from  which  he  has  been  dis- 
charged ;  but  it  does  not  apply  to  a  bond,  since  a  bond  requires  no  consideration  to 
support  it.  Formerly,  a  debt,  though  barred  by  a  certificate  in  bankruptcy,  was  a 
sufficient  consideration  for  a  new  promise  to  pay  it :  Kirkpatrick  v.  TaUersal.{a)  The 
131st  section  of  the  6  Geo.  4,  c.  16,  required  the  promise  to  be  in  writing  signed  by 
the  bankrupt,  or  some  other  person  authorized  in  writing  by  him.  The  only  effect  of 
the  204th  section  of  the  "  Bankrupt  Law  Consolidation  Act,  1849,"  is  to  place  promises 
in  writing  in  the  same  position  as  verbal  promises  after  the  6  Geo.  4,  c.  16,  s.  131.  A 
bond  creates  an  entirely  new  debt,  and  is  not  comprehended  in  the  words  "  contract, 
promise  or  agreement."  It  would  be  a  singular  anomaly  if  a  bankrupt,  after  his  certi- 
ficate, might  bind  himself  to  pay  a  sum  of  money  by  a  voluntary  bond  founded  on  no 
consideration  whatever,  and  yet  if  he  gave  the  bond  from  an  honourable  motive,  viz. 
to  pay  a  just  debt  which  his  creditor  could  not  enforce,  such  a  bond  would  be  void. 
[Pollock,  C.  B.  A  bankrupt  may,  if  he  like,  pay  a  debt  barred  by  his  certificate,  but 
he  cannot  put  himself  under  an  obligation  to  pay  it.  Bramwell,  B.,  referred  to 
Ambrose  v.  Cook  (2  H.  &  N.  73).]  The  202nd  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  [584]  1849,  which  makes  void  contracts  by  a  bankrupt  to  induce  any  creditor 
to  forbear  opposition,  uses  the  words  "  contract  or  security."  The  latter  part  of  the 
204th  section  of  that  Act  shews  that  the  legislature  did  not  intend  to  include  bonds, 
for  it  provides  that  if  a  "  bankrupt  be  sued  on  any  such  contract,  promise  or  agree- 

(a)  13  M.  &  W.  766;  and  see  Blackbmrn  v.  Ogle,  8  Price,  526;  Brix  v.  Braham, 
8  Moore,  261  ;  1  Bing.  281  ;  Penn  v.  Bennet,  4  Camp.  205. 
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ment,  he  may  plead  the  general  issue."     In  an  action  on  a  bond  there  is  no  general 
issue. 

Hannen,  in  support  of  the  plea.  If  the  argument  for  the  plaintiff  were  well 
founded,  it  would  follow  that  a  promise  to  pay  the  old  debt  would  be  valid  where 
there  was  a  new  consideration  for  it.  But  the  authorities  have  established  that  a  new 
consideration  does  not  make  the  promise  binding:  Evans  v.  Williams  (1  C.  &  M.  30), 
per  Bramwell,  B.,  in  Ambrose  v.  Cook  (2  H.  &  IS.  7.3),  Sheerman  v.  Thompson  (11  A.  &  E. 
1027).  A  bond  is  equally  within  the  mischief  which  the  legislature  intended  to 
prevent,  as  a  "  contract,  promise  or  agreement."  The  object  of  the  enactment  was  to 
free  bankrupts  from  all  liability  to  pay  debts  discharged  by  their  certificate.  Before 
the  6  Geo.  4,  c.  16,  a  bankrupt  was  liable  on  any  new  promise,  whether  verbal  or  in 
writing,  or  under  seal.  That  statute  required  the  promise  to  be  in  writing.  The 
"Bankrupt  Law  Consolidation  Act,  1849,"  goes  further,  and  discharges  the  bankrupt 
from  liability  in  respect  of  any  promise  whatever.  That  a  bond  is  a  contract  is  clear 
from  the  definition  of  a  deed  in  Co.  Litt.  35  (b).  In  Hill  v.  Can  (1  Cases  in  Chan.  294), 
it  was  said — "  Covenant  will  lie  on  a  bond,  for  it  proves  an  agreement."  Also  in  Parks 
V.  Wilson  (10  Mod.  516),  Lord  Parker,  C,  said  :— "The  authorities  are  many  in  this 
Court,  that  bonds  have  been  considered  as  evidences  of  agreements,  and  obligors  held 
to  [585]  specific  performance  and  not  allowed  to  forfeit  the  penalty."  The  202nd 
section,  which  uses  the  word  "  security,"  avoids  contracts  made  by  a  bankrupt  "  or 
any  other  person ; "  the  204th  section  mentions  contracts  by  a  bankrupt  only.  With 
respect  to  the  argument  derived  from  the  leave  to  plead  the  general  issue,  that  would 
apply  equally  to  a  bill  of  exchange,  which  is  clearly  a  "  contract  or  promise  "  within 
the  statute.     He  also  referred  to  Taylor  v.  Wilson  (5  Exch.  251). 

Montague  Smith  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plea  is  good.  The  action  is  on  a  bond, 
and  the  defendant  sets  up  as  a  defence  the  204th  section  of  the  "Bankrupt  Law 
Consolidation  Act,  1849,"  saying  in  substance  "  I  was  a  bankrupt  and  got  my  certificate 
of  conformity  before  that  Act  passed,  and  after  it  passed  I  gave  this  bond  as  a  security 
for  a  debt  from  which  I  was  discharged  under  my  bankruptcy."  No  doubt,  the  object 
of  the  legislature  in  passing  this  enactment  was  that  there  should  be  perfect  uniformity 
in  the  position  of  persons  who  obtained  their  certificates, — that  they  should  neither 
be  subject  to  the  pressure  of  old  creditors  with  old  securities,  nor  to  the  importunity 
of  old  creditors  craving  new  securities.  The  objections  to  the  plea  are  twofold :  one 
is,  that  the  204th  section  does  not  apply  to  bonds,  because  it  allows  the  bankrupt  to 
plead  the  general  issue  and  give  the  special  matter  in  evidence.  I  have  always  under- 
stood that  the  plea  of  "  non  est  factum  "  to  an  action  on  a  bond  is  similar  to  a  plea  of 
non  assumpsit  in  an  action  on  a  promise ;  in  the  latter  case  it  is  "  I  never  made  the 
promise,"  and  in  the  former,  "  I  never  made  the  bond."  It  is  true  that  the  plea  of  non 
assumpsit  is  a  technical  traverse  of  the  promise  alleged  in  the  declaration  [586]  when 
that  promise  is  not  the  actual  promise ;  and  in  that  sense  it  differs  from  the  plea  of 
non  est  factum ;  but  for  this  purpose  it  may  not  inappropriately  be  considered  as  a 
general  issue.  Then  it  is  said  that  a  bond  is  not  comprehended  in  the  words  "any 
contract,  promise  or  agreement."  I  am  of  opinion  that  it  is.  It  would  be  strange  if 
the  legislation  had  said  "  You  shall  not  make  a  new  contract,  promise  or  agreement, 
but  you  may  give  a  bond."  The  argument  founded  on  the  fact  that  the  6  Geo.  4, 
c.  16,  s.  131,  required  the  promise  to  be  in  writing  cannot  prevail.  The  policy  of  the 
legislature,  for  a  long  period  of  years,  has  been  to  make  a  comprehensive  system  by 
which  all  bankrupts  should  be  placed  in  the  same  situation.  Our  judgment  must 
therefore  be  for  the  defendant. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  doubt  which  I  entertained  arose 
from  this, — that  a  person  may  give  a  bond  to  another  without  any  consideration 
whatever,  yet,  if  he  has  the  moral  inducement  to  secure  a  debt  from  which  he  has 
been  discharged  under  the  bankrupt  law,  the  bond  is  void.  It  may  be,  that  sound 
policy  requires  that  the  latter  sort  of  bond  should  not  be  capable  of  being  enforced. 
At  all  events  it  is  not  so  unreasonable  as  to  justify  us  doing  violence  to  the  words  of 
the  Act,  if  the  Act  comprehends  bonds.  That  reduces  the  question  to  this,  is  a  bond 
a  contract,  or  a  promise,  or  an  agreement  within  the  meaning  of  the  204th  section  of 
the  "Bankrupt  Law  Consolidation  Act,  1849."  I  think  that  it  is  a  contract  or  agree- 
ment. It  has  been  urged  that  the  intention  was  only  to  make  void  a  new  contract  to 
pay  an  old  debt,  but  that  argument  is  done  away  with  by  the  case  of  Evans  v.  Williams. 
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With  respect  to  the  permission  to  plead  the  general  issue ;  assuming  that  this  is  not  a 
case  in  which  the  general  issue  could  be  pleaded,  that  is  no  reason  for  holding  [587] 
that  it  is  not  within  the  statute,  for  the  only  eflfect  of  the  permission  to  plead  the 
general  issue  is  to  afford  a  more  secure  defence  in  cases  where  it  is  available.  But  I 
am  by  no  means  certain  that  the  plea  of  "  non  est  factum  "  to  an  action  on  a  bond  is 
not  the  general  issue,  like  "non  assumpsit"  to  an  action  on  promises. 

Watson,  B.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment. 
The  word  "  contract "  in  the  204th  section  will  embrace  all  contracts  whether  under 
seal  or  not.  The  intention  was  that  a  bankrupt  should  be  freed  from  liability  to  pay 
the  debts  from  which  he  is  discharged  by  his  certificate.  It  is  argued  that  the  enact- 
ment applies  only  to  contracts  which  require  some  consideration  to  support  them. 
But  before  the  statute  a  promise  or  agreement  to  pay  an  old  debt  required  no  con- 
sideration, and  the  contract  was  valid  whether  under  seal  or  not.  Suppose  that, 
instead  of  giving  a  bond,  the  defendant  had  covenanted  to  pay  the  old  debt  by  a  deed 
which  recited  his  bankruptcy,  that  would  be  a  contract  within  the  mischief  which  the 
statute  meant  to  obviate.  Then  suppose  there  was  no  recital,  the  covenant  would 
still  be  within  the  Act ;  and  if  a  covenant  to  pay  an  old  debt  is  void,  why  should  not 
a  bond  be  void  ?  It  is  said  that  the  provision  as  to  pleading  the  general  issue  shews 
that  the  204th  section  does  not  apply  to  bonds,  but  there  is  the  same  provision  in  the 
202nd  section,  and  it  is  clear  that  a  bond  is  a  "  contract  or  security  "  within  the 
meaning  of  that  section.  Both  sections  have  the  same  object;  and  the  word 
"contract"  is  used  in  its  ordinary  acceptation,  viz.  "agreement,"  whether  under  seal 
or  by  parol. 

Judgment  for  the  defendant. 

[588]  The  Solvency  Mutual  Guarantee  Company  v.  York  and  Another. 
June  7,  1858. — A  declaration  stated,  that  by  an  agreement  between  the  plaintiffs, 
a  guarantee  Company  and  the  defendants  :  after  reciting  that  the  defendants  had 
delivered  to  the  Company  a  declaration  in  writing  containing  a  statement  of  the 
amount  of  their  business  and  losses  thereon  during  the  three  years  preceding, 
and  that  they  were  desirous  of  being  guaranteed  by  the  Company  in  respect  of 
their  future  annual  sales  in  their  business,  according  to  the  deed  of  settlement 
of  the  Company  and  the  rules  and  bye-laws  thereof,  and  that  the  Company  had 
agreed  to  enter  into  the  guarantee  thereinafter  contained  upon  the  terms  therein- 
after mentioned :  It  was  agreed  between  the  defendants  and  the  Company,  that 
if  the  defendants  should  pay  the  sums  thereinafter  mentioned,  and  should  comply 
with  the  provisions  of  the  deed  of  settlement,  &c.,  the  subscribed  funds  of  the 
Company  should  be  liable  to  pay  the  defendants  nine-tenths  of  their  losses  in 
respect  of  goods  sold  by  them  during  the  term  of  three  years  and  one  month 
from  the  1st  of  December  1853,  unto  the  31st  of  December  1856,  and  during  any 
further  period  the  defendants  should  contribute  to  the  funds  of  the  Company  and 
the  Company  should  consent  to  receive  further  payments  :  but  subject  always  to 
the  provisions  contained  in  the  deed  of  settlement,  &c.,  and  also  to  the  provisions 
thereinafter  contained  and  indorsed  thereon.  That  one  of  the  provisions  indorsed 
by  the  plaintiffs  on  the  agreement  was,  that  every  guarantee  upon  gross  annual 
returns  should,  from  the  expiration  of  the  original  term,  be  treated  as  a  renewed 
contract,  unless  either  the  member  interested  therein,  or  the  board  of  directors, 
should  give  two  calendar  months'  notice  of  an  intention  not  to  renew  the  same. 
The  declaration  then  alleged  that  the  defendants  agreed  to  pay  the  Company 
431.  15s.  in  each  year  during  the  term  of  the  guarantee  :  that  the  agreement  so 
made  was  a  guarantee  upon  gross  annual  returns  within  the  meaning  of  the 
provision  indorsed  on  the  policy,  and  that  no  notice  of  an  intention  not  to  renew 
the  guarantee  had  been  given  by  either  party ;  and  alleged  as  a  breach  the 
nonpayment  of  an  instalment  of  431.  15s.,  being  the  annual  premium  for  the  year 
1857,  and  101.  18s.  9d.,  an  instalment  for  the  year  1858.  Pleas:  first,  that  the 
sums  are  claimed  in  respect  of  periods  after  the  31st  December,  1856,  and  that 
from  and  after  such  date  the  defendants  refused  to  contribute  to  the  funds  of  the 
Company.  Secondly:  that  on  the  31st  December,  1856,  by  agreement  between 
the  plaintiffs  and  another  Company,  the  plaintifis'  Company  became  dissolved 
and  were  amalgamated  with  that  other  Company,  and  the  business,  funds  and 
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property  of  the  plaintiffs'  Company  were  transferred  to  that  other  Company* 
Thirdly  :  for  defence  on  equitable  grounds,  a  plea  stating  an  agreement  to  amal- 
gamate, as  in  the  second  plea. — Held,  that  the  first  plea  was  bad,  for  the  stipula- 
tion for  notice  was  part  of  the  contract ;  and  no  notice  having  been  given  the 
agreement  continued  for  another  three  years. — Also,  that  the  second  and  third 
pleas  were  bad ;  since  it  did  not  appear  that  the  Company  were  not  empowered 
by  their  deed  of  settlement  to  amalgamate. 

[S.  C.  27  L.  J.  Ex.  487.] 

The  declaration  stated,  that  by  an  agreement,  made  the  22nd  December,  1853, 
between  the  above  Company  of  the  one  part,  and  the  defendants  of  the  other  part : 
after  reciting  that  the  defendants  were  butter  merchants  at  Liverpool  and  had 
delivered  into  the  office  of  the  Company  a  declaration  in  writing,  containing  a  state- 
ment of  the  amount  of  their  business  and  losses  thereon  during  the  three  years 
preceding  such  declaration,  and  of  such  other  particulars  as  were  required  by  the  rules 
of  the  Company ;  and  that  [589]  the  defendants  were  desirous  of  being  guaranteed 
by  the  Company  in  respect  of  their  future  annual  sales  in  their  business,  according 
to  the  terms  of  the  deed  of  settlement  of  the  Company  and  the  rules  and  bye-laws 
thereof ;  and  that  the  Company  had  agreed  to  enter  into  the  guarantee  thereinafter 
contained  upon  the  terms  thereinafter  mentioned ;  and  that  the  defendants  had  con- 
tributed to  the  funds  of  the  Company  the  sum  of  101.  Os.  lOd.,  and  had  further  agreed 
to  pay  to  the  Company  such  further  sums  as  were  thereinafter  mentioned  :  It  was 
thereby  agreed  by  and  between  the  defendants  and  the  Company  in  manner  following 
(that  is  to  say),  that  if  the  defendants  should  pay  to  the  Company  the  sums  therein- 
after mentioned,  and  should  fully  comply  with  the  provisions  of  the  said  deed  of 
settlement  and  the  i-ules  and  bye-laws  for  the  time  being  of  the  Company ;  and 
further,  that  if  the  total  amount  of  the  sales  made  by  the  defendants  in  any,  or  in  any 
one,  of  the  years  in  which  the  guarantee  was  thereinafter  made  to  extend,  should  not 
exceed  25,0001.,  then  and  in  such  case  the  subscribed  funds  of  the  Company  should, 
according  to  the  provisions  of  the  said  deed  of  settlement,  rules,  and  bye-laws,  be 
subject  and  liable  to  pay  to  the  defendants  nine-tenths  of  the  loss  or  damage  to  be 
occasioned  to  the  defendants  in  respect  of  any  goods  sold  by  the  defendants  duiing 
the  term  of  three  years  and  one  month  from  the  1st  of  December  1853  unto  the 
31st  December  1856,  by  reason  of  any  or  any  one  of  the  purchasers  of  such  goods 
being  duly  found  and  declared  bankrupt  or  taking  the  benefit  of  any  Act  for  the 
relief  of  insolvent  debtors,  &c.,  within  such  time  as  aforesaid  and  during  any  further 
period  in  respect  whereof  the  said  member  should  contribute  to  the  funds  of  the 
Company  and  the  Company  should  consent  to  receive  further  payments  at  the  rate 
aforesaid :  but  subject  always  to  the  provisions  contained  in  the  deed  of  settlement, 
rules  [590]  and  bye-laws,  and  also  to  the  provisions  thereinafter  contained  and 
indorsed  thereon.  That  one  of  the  provisions  indorsed  by  the  plaintiffs  on  the 
agreement,  before  and  at  the  time  the  same  was  so  made  by  the  defendants,  was  and 
is  that  every  guarantee  upon  gross  annual  returns,  floating  risks,  &c.,  whatever  might 
be  the  original  term  of  the  same,  should,  from  the  expiration  of  such  original  term, 
be  treated  as  a  renewed  contract  of  the  like  nature  and  conditions,  unless  either 
the  member  interested  therein  or  the  board  of  directors  should  give  two  calendar 
months'  notice  of  an  intention  not  to  renew  the  same.  And  the  defendants  did 
thereby  agree  with  the  Company,  in  consideration  of  the  said  guarantee,  to  pay  the 
Company  the  further  sum  of  371.  7s.  Id.,  being  the  remainder  of  the  annual  considera- 
tion payable  thereon  up  to  the  31st  December,  1854;  and  also  the  sum  of  431.  15s. 
in  each  and  every  succeeding  year  during  the  term  of  the  said  guarantee  at  the  times 
and  in  the  amounts  thereinafter  mentioned  (that  is  to  say),  at  such  time  or  times  as 
the  directors  of  the  Company  should  appoint  by  any  notice  to  be  left  at  the  place 
of  business  of  the  defendant  fourteen  days  before  the  time  appointed.  That  the 
agreement  of  guarantee"  so  made  and  entered  into  between  the  plaintiffs  and  defen- 
dants was  and  is  a  guarantee  upon  gross  annual  returns  within  the  meaning  of  the 
said  provision  so  indorsed  upon  the  said  policy,  and  that  no  notice  of  an  intention 
not  to  renew  the  said  guarantee  at  the  expiration  of  the  period  of  three  years  and 
one  month  has  ever  been  given  by  the  board  of  directors  to  the  defendants,  or  by  the 
defendants  to  the  board  of  directors.  The  declaration  then  averred  that  the  plaintiffs 
gave  to  the  defendants  fourteen  days'  notice  to  pay  certain  instalments  of  the  sum  of 
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431.  15s.,  being  the  annual  premium  for  the  year  1857,  and  101.  18s.  9d.,  an  instal- 
ment for  the  year  1858.     Breach  :  nonpayment. 

[591]  Pleas.  First,  that  the  sums  accrued  due  and  are  claimed  in  respect  of 
periods  after  the  31st  of  December,  1856  ;  and  that  from  and  after  such  date  the 
defendants  ceased  to  contribute,  and  wholly  refused  to  contribute  to  the  funds  of  the 
Company  ;  of  which  the  plaintiffs  had  notice. 

Secondly.  That  the  sums  accrued  due  and  are  claimed  in  respect  of  periods  after 
the  31st  day  of  December,  1856 ;  and  that  on  such  last  mentioned  day,  without  the 
knowledge  or  consent  of  the  defendants,  by  mutual  agreement  between  the  plaintiffs 
and  a  certain  Company  duly  incorporated  and  called  "  The  Mercantile  Guarantee  and 
Assurance  Company,"  and  which  said  last  mentioned  Company  was  composed  of  and  con- 
sisted of  other  and  different  members  than  "The  Solvency  Mutual  Guarantee  Company," 
the  Solvency  Mutual  Guarantee  Company  became  and  was  then  dissolved,  and  the 
members  thereof  became  and  were  amalgamated  into,  and  became  and  were  members 
of  the  "  Mercantile  Guarantee  and  Assurance  Company,"  and  the  business,  funds  and 
property  of  the  Solvency  Mutual  Guarantee  Company  were  transferred  to  the 
Mercantile  Guarantee  and  Assurance  Company. 

Thirdly.  For  a  defence  on  equitable  grounds :  a  plea  stating  that  before  and  at 
the  31st  of  December,  1856,  it  had  been  agreed  between  the  plaintiffs  and  "The 
Mercantile  Guarantee  and  Assurance  Company,"  &c.  (as  in  the  second  plea  mentioned). 
Demurrers  to  pleas,  and  joinders  therein. 

Turner,  in  support  of  the  demurrers.  The  first  plea  confesses  the  breach,  without 
raising  any  defence.  It  admits  that  no  notice  was  given  by  either  party  of  afn  intention 
not  to  renew  the  contract,  and  simply  states  that  the  premiums  accrued  due  and  are 
claimed  in  respect  of  periods  after  the  expiration  of  the  three  years.  But  no  notice 
[592]  having  been  given,  the  contract  became  renewed  for  the  next  three  years.  It 
is  consistent  with  every  allegation  in  the  plea  that  during  the  periods  therein  men- 
tioned, the  defendants  received  from  the  plaintiffs  the  guaranteed  amount  for  their 
losses.  The  second  plea  affords  no  defence.  Although  the  business,  funds  and  property 
of  the  plaintiffs  were  ti-ansferred  to  another  Company,  it  does  not  follow  that  they 
cannot  pay  the  claims  upon  them.  The  transfer  may  enable  them  to  do  so.  Either 
the  deed  of  settlement  provides  for  such  a  transfer,  or  it  does  not :  if  it  does,  the 
transfer  was  properly  made ;  if  it  does  not,  it  was  ultra  vires  and  void  :  King  v.  TJie 
Accumxdative  Life  Fund  and  General  Assurance  Company  (3  C.  B.  N.  S.  151).  The 
third  plea  is  also  bad.  It  attempts  to  set  up  a  defence  on  equitable  grounds ;  but  if 
the  matter  stated  in  the  second  plea  affords  no  defence,  the  third  cannot  be  good. 
Even  if  the  second  is  good,  the  mere  agreement  to  do  what  is  stated  in  that  plea  to 
have  been  carried  into  effect,  is  no  equitable  ground  of  defence.  The  third  plea  is 
founded  on  the  fallacy,  that  in  equity  a  mere  agreement  is  equivalent  to  performance. 
But  assuming  that  there  was  such  an  agreement  as  that  stated  in  the  plea,  it  might 
never  be  carried  into  effect.  , 

Brett,  in  support  of  the  pleas.  The  first  plea  is  good.  There  is  no  contract  binding 
the  defendants  to  pay  the  premiums  after  the  expiration  of  the  first  three  years.  The 
Company  are  under  no  obligation  whatever,  unless  the  premiums  are  paid.  The  policy 
is  granted  for  three  years  and  one  month,  and  "  during  any  further  period  in  respect 
whereof  the  defendants  should  contribute  to  the  funds  of  the  Company  and  the 
Company  should  consent  to  receive  further  payments."  That  implies  the  agreement 
of  both  parties  in  order  to  constitute  a  new  contract.  The  con-[593]-tract  is  subject 
to  the  provisions  indorsed  on  the  policy,  one  of  which  is,  that  every  guarantee  may 
be  treated  as  a  renewed  contract  of  the  like  nature  and  condition,  unless  either  party 
■  gives  notice  of  his  intention  not  to  renew  the  same.  But  it  does  not  say  that  the 
renewed  contract  is  to  be  on  the  same  terms  ;  and  therefore  there  may  be  no  claim  to 
the  premiums  mentioned  in  the  plea.  The  indorsement  is  inconsistent  with  and  con- 
tradictory to  the  agreement  stated  in  the  policy,  and  therefore  the  policy  is  the  true 
contract  between  the  parties  and  the  indorsement  void.  The  second  plea  shews  that 
the  Company  have  put  it  out  of  their  power  to  perform  their  part  of  the  agreement, 
and  therefore  cannot  hold  the  defendants  liable  to  perform  theirs.  It  states  that  they 
were  dissolved,  and  their  business,  funds  and  property  transfen-ed  to  another  Company. 
The  third  plea  affords  a  good  equitable  defence.  A  Court  of  equity  would  enforce  the 
agreement  by  a  decree  for  specific  performance. 
Turner  replied. 
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Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the  plaintiffs. 
The  first  plea  in  effect  says  that  the  contract  was  at  an  end.  I  think  that  is  not  so. 
The  stipulation  for  notice  is  incorporated  with  the  contract,  and  as  no  notice  was 
given  by  either  party  of  their  intention  to  determine  it,  it  continued  for  another  three 
years.     The  second  and  third  pleas  are  also  bad. 

Bramwell,  B.  I  am  of  the  same  opinion.  With  respect  to  the  first  plea,  I  am 
not  sure  that  in  the  absence  of  any  notice  the  contract  is  not  renewed  for  three  years 
and  one  month.  But,  whether  that  is  so  or  not,  it  is  certainly  renewed  for  the  three 
years.  Then,  as  to  the  second  plea,  it  might  seem  a  hardship  that  a  member  should 
be  compelled  [594]  to  pay  premiums  to  the  Company — at  the  same  time  that  it  has 
ceased  to  exist  as  such — whether  lawfully  or  not.  But  it  does  not  appear  that  by  the 
amalgamation  the  Company  has  disabled  itself  from  paying  the  defendants  the 
guaranteed  sums.  It  may  be  that  they  have  added  a  new  business  to  their  former 
one,  and  are  more  competent  to  pay.     The  third  plea  is  worse  than  the  second. 

Watson,  B.  I  am  of  the  same  opinion.  The  first  plea  is  clearly  bad.  As  to  the 
others,  if  the  Company  have  a  right  under  their  deed  of  settlement  to  unite  with 
another  Company  they  were  justified  in  doing  so ;  if  they  had  no  power,  the 
amalgamation  is  of  no  effect. 

Judgment  for  the  plaintiffs. 

In  the  Matter  of  the  Estate  and  Effects  of  Edward  Steer,  Deceased. 
June  9,  1858. — A  testator,  a  British  born  subject,  resided  for  many  years  at 
Hamburgh  under  circumstances  which  afforded  evidence  of  a  domicile  there.  He 
came  for  a  temporary  purpose  to  England,  where  he  made  a  will,  in  which  he 
declared  that  it  was  not  his  intention  to  renounce  his  domicile  of  origin  as  an 
Englishman.  He  returned  to  Hamburgh  where  he  died,  having  also  made  a  will 
there  :  Held,  that  the  testator's  declaration  of  intention  could  not  prevail  against 
the  foreign  domicile ;  and  therefore  that  his  personal  property  was  not  subject 
to  legacy  duty  in  England. 

[S.  C.  28  L.  J.  Ex.  22.     Keferred  to,  fFinans  v.  Attorney- General,  [1904]  A.  C.  300.] 

This  was  a  rule  calling  on  Frances  Dawson,  executrix  of  Edward  Steer  deceased, 
to  shew  cause  why  she  should  not  deliver  to  the  Commissioners  of  Inland  Revenue  an 
account  upon  oath  of  all  the  legacies  and  of  the  property  of  Edward  Steer  deceased, 
respectively  paid  or  to  be  paid  or  administered  by  her  as  such  executrix ;  and  why 
the  duties  thereon  have  not  been  paid  or  should  not  forthwith  be  paid, 

The  will  of  the  testator,  which  was  made  in  England  on  the  25th  September,  1849, 
commenced  as  follows: — "This  is  the  last  will  and  testament  of  me  Edward  Steer, 
late  of  [595]  Wakefield  in  the  county  of  York,  and  also  of  the  city  of  Hamburgh, 
merchant.  Whereas,  although  I  ani  now  in  England,  my  residence  recently  has  been 
in  Hamburgh,  of  which,  for  the  purpose  of  enabling  me  to  trade,  I  was  constituted  a 
burgher,  and  my  intention  is  to  return  there ;  but  I  do  not  mean  by  such  declaration 
of  intention  to  renounce  my  domicile  of  origin  as  an  Englishman." 

The  affidavit  of  the  executrix,  in  answer  to  the  application,  stated  the  following 
facts,  which  were  admitted  : — The  testator  was  a  natural  born  Englishman ;  and  was 
brought  up  in  England  :  and,  for  some  time  before  and  up  to  the  year  1819,  was  in 
partnership  with  W.  Steer  and  E.  Allott,  at  Wakefield  in  the  county  of  York,  as 
merchants.  The  partnership  continued  until  the  year  1826.  Up  to  the  year  1816, 
the  testator  rented  a  house  at  Wakefield,  but  for  some  years  before  the  year  1816  he 
resided  principally  at  Hamburgh,  as  the  resident  foreign  partner  in  the  house  of  Steer 
and  Allott.  Before  the  year  1816,  the  testator  had  been  regularly  constituted  a 
burgher  of  the  city  of  Hamburgh,  for  the  purpose  of  enabling  him  to  carry  on  business 
as  a  merchant  there ;  it  being  necessary,  according  to  the  laws  of  Hamburgh,  that  a 
person  carrying  on  business  there  as  a  merchant  should  be  constituted  a  burgher  of 
the  city.  Up  to  the  year  1816,  the  testator  occasionally  visited  England  in  the  course 
of  his  business  as  a  merchant,  and  at  those  times  generally  resided  at  the  house  at 
Wakefield  which  he  rented ;  but  in  the  year  1816  he  entirely  gave  up  that  house,  and 
when  he  did  so  contemplated  going  to  reside  permanently  at  Hamburgh.  The  testator, 
for  some  years  before  the  death  of  the  said  W.  Steer,  carried  on  business  at  Hamburgh 
as  a  merchant  on  his  own  account,  besides  carrying  on  business  as  one  of  the  firm  of 
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Steer  and  AUott,  and  he  continued  to  do  so  up  to  the  time  of  the  dissolution  of  the 
partnership  in  December,  [596]  1826,  when  he  carried  on  business  at  Hamburgh  solely 
on  his  own  account.  Before  and  in  the  year  1816  and  for  some  years  after  the  year 
1826,  the  testator  lived  in  Hamburgh  in  lodgings,  and  he  continued  to  reside  in 
lodgings  until  he  purchased  a  house.  The  testator  carried  on  business  at  Hamburgh 
until  the  year  1835,  when  he  retired.  Some  years  before,  the  testator  purchased 
houses  and  lands  at  Hamburgh,  and,  amongst  other  property,  a  house  at  Ham  in  the 
territory  of  Hamburgh,  which  he  furnished  and  in  which  he  constantly  resided,  and 
some  land  near  the  house,  which  he  laid  out  as  a  garden  and  pleasure  ground ;  and  he 
expended  annually  large  sums  in  keeping  up  his  gardens  and  pleasure  grounds,  and 
in  erecting  and  keeping  up  hot-houses  and  green-houses  therein ;  and  he  employed 
numerous  servants,  gardeners  and  labourers  about  his  house,  gardens  and  pleasure 
grounds.  After  the  testator  gave  up  business  in  the  year  1835,  he  continued  to  reside 
at  the  house  at  Ham  (except  for  such  times  as  he  was  absent  for  short  periods  on 
visits  to  England)  down  to  the  time  of  his  death,  which  occurred  on  the  30th  of 
December,  1855,  at  his  house  at  Ham,  in  the  82iid  year  of  his  age.  For  about  forty 
years  before  his  death,  that  is  from  the  year  1816,  when  he  gave  up  his  house  at 
Wakefield,  the  testator  had  resided  at  Hamburgh,  which  was  always  during  that  time 
considered  to  be  his  home  by  all  his  relations  and  friends,  and  during  all  that  period 
he  had  no  house  or  residence  or  any  landed  property  in  England.  For  many  years 
prior  to  the  year  1849,  the  testator  was  in  the  habit  of  coming  to  England,  generally 
once  a  year,  for  a  month  or  two  at  the  time,  for  the  purpose  of  visiting  his  relations 
and  friends  in  this  country;  and  for  the  purpose  of  transacting  business  connected 
with  matters  in  which  he  was  concerned  as  trustee  and  for  other  like  purposes,  and  on 
such  occasions  he  stayed  at  the  houses  of  the  friends  or  [597]  relations,  or  at  hotels 
and  in  temporary  lodgings.  The  affidavit  also  stated  that  legacy  duty  on  the  testator's 
personal  estate  was  claimed  by  the  Court  of  Revenue  of  Hamburgh  from  the  executors 
of  a  will  made  by  him  in  Hamburgh,  and  that  a  decree  had  been  made  by  the  tribunals 
of  that  country  for  its  payment,  on  the  ground  that  he  was  domiciled  there. 

Bovill  and  Karslake,  for  the  executrix,  shewed  cause  upon  the  above  affidavit. 
The  law  of  the  domicile  of  a  testator  or  intestate  decides  whether  his  personal  property 
is  subject  to  legacy  duty  :  Thomson  v.  The  Advocate  General  (12  CI.  &  F.  1).  Therefore, 
unless  this  testator  was  domiciled  in  England,  no  legacy  duty  is  payable  here.  The 
facts  stated  in  the  affidavit  shew  that  he  was  domiciled  in  Hamburgh ;  and  for  that 
reason  his  personal  property  was  subjected  to  legacy  duty  in  that  country.  Having 
acquired  a  foreign  domicile,  he  cannot  change  it  by  merely  declaring  an  intention 
"  not  to  renounce  his  domicile  of  origin  as  an  Englishman."  Apart  from  that  declara- 
tion there  is  nothing  to  indicate  an  alteration  of  domicile,  and  the  declaration  only 
amounts  to  an  expression  of  his  wish  at  that  time.  In  order  to  alter  the  domicile, 
there  must  not  only  have  been  an  intention  to  change  it,  but  also  an  actual  change. 

The  Court  then  called  on 

Sir  R.  Bethell  (with  whom  was  Beavan),  to  support  the  rule.  The  testator  has 
declared  his  intention  to  retain  his  English  domicile.  Acts  can  only  be  regarded  as 
evidence  of  intention.  There  being  an  express  declaration  by  the  testator  that  he 
wjis  constituted  a  burgher  for  the  sole  purpose  of  trade,  an  intention  to  acquire  a 
domicile  cannot  be  inferred  from  equivocal  acts.  The  testator  in  effect  declares  [598] 
that  he  went  to  Hamburgh  for  the  purpose  of  trade,  and  resided  there  for  that  purpose : 
that  he  never  meant  to  be  domiciled  there,  but  intended  to  retain  his  domicile  in 
England.  There  is  no  case  in  which  an  intention  has  been  presumed  in  opposition  to 
an  express  declaration.  It  is  an  established  principle,  that  the  domicile  of  origin  must 
prevail  until  the  party  has  not  only  acquired  another,  but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his  former  domicile  and  acquiring  another  as  his 
sole  domicile :  Munro  v.  Munro  (7  CI.  &  F.  842,  876).  In  Philliraore  on  Domicile, 
(page  148,  sect,  cclxxiv.)  reference  is  made  to  "a  case  where  a  person  who  had  been 
absent  for  fourteen  years  retained  his  domicile,  by  a  correspondence  intimating  his 
intention  to  do  so."  In  the  Appendix  to  the  same  work  (page  170),  there  are  the 
following  (among  other)  maxims,  extracted  from  Mascardus  de  Probationibus : — "  1. 
Domicilium  prsesumitur  in  loco  originis,  nisi  probetur  esse  mutatum.  ...  16.  Ad 
domicilium  constituendum  necessario  requiritur  animus.  18.  Domicilium  ex  animo 
incolee  contrahitur,  et  a  summo  animo  pendet,  ideo  assertioni  ejus,  qui  declaret  animum 
suum,  standum  est."     The  domicile  of  origin  remains  until  there  is  a  clear  intention 
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of  abandoning  it :  Somerville  v.  Somerville  (5  Ves.  749  a.) :  here  there  is  an  express 
declaration  to  the  contrary. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  must  be  discharged.  As  observed 
by  the  Lord  Chancellor  in  the  case  of  Munro  v.  Munro  (7  CI.  &  F.  842,  876),  "Ques- 
tions of  domicile  are  frequently  attended  with  great  difficulty  ;  and  as  the  circumstances 
which  give  rise  to  such  questions  are  necessarily  very  various,  it  is  of  the  utmost 
importance  not  to  depart  from  any  principles  which  have  been  established  relative  to 
[599]  such  questions,  particularly  if  such  principles  be  adopted  not'  only  by  the  laws 
of  England,  but  generally  by  the  laws  of  other  countries."  No  doubt,  both  on  principle 
and  authority,  a  person  cannot  get  rid  of  his  domicile  of  origin  by  merely  residing  in 
another  country,  but  the  domicile  continues  unless  he  has  manifested  an  intention  of 
abandoning  it,  and  acquiring  another  as  his  sole  domicile.  Here  there  is  evidence  of 
such  an  intention.  I  consider  the  declaration  of  the  testator  as  meaning  that  he 
intended  to  go  back  to  Hamburgh  to  live  and  die  there,  though  it  was  not  his  intention 
of  never  coming  to  England  again.  Probably  he  wished  for  two  domiciles.  But  in 
spite  of  a  lurking  desire  to  return  to  England,  his  acts  shew  an  intention  to  live  and 
die  at  Hamburgh,  and  that  is  not  affected  by  the  declaration.  I  think  that  the 
tribunals  of  Hamburgh  were  right  in  saying  that  the  testator  was  domiciled  in  that 
'  country.     That  being  so,  he  could  not  help  giving  up  his  English  domicile. 

Bramwell,  B.  I  am  of  the  same  opinion.  According  to  the  definition  of  domicile, 
Hamburgh  was  the  domicile  of  the  testator.  In  Phillimore  on  Domicile,  p.  11 ,  it  is 
said,  "  The  definition  of  domicile,  according  to  the  Eoman  law,  is  as  follows : — In 
whatsoever  place  an  individual  has  set  up  his  household  gods,  and  made  the  chief  seat 
of  his  affairs  and  interests,  from  which,  without  some  special  avocation,  he  has  no 
intention  of  departing ;  from  which,  when  he  has  departed,  he  is  considered  to  be  from 
home ;  and  to  which,  when  he  has  returned,  he  is  considered  to  have  returned  home." 
But  for  the  declaration  in  the  will,  there  could  have  been  no  doubt  upon  the  subject. 
Then,  what  does  the  declaration  mean  1  The  testator  does  not  say  that  he  had  no 
intention  of  remaining  at  Hamburgh  during  his  life,  but  only  that  he  wished  to  retain  his 
English  domicile.     That  he  could  not  do. 

[600]  Watson,  B.  I  am  of  the  same  opinion.  There  is  abundant  evidence  of  an 
intention  on  the  part  of  the  testator  to  reside  permanently  at  Hamburgh  and  acquire 
a  domicile  there.  We  constantly  draw  inferences  of  intention  from  facts.  If  a  person 
goes  abroad  in  the  service  of  the  East  India  Company,  we  infer  an  intention  to  domicile 
in  India.  On  the  other  hand,  persons  often  reside  abroad  for  a  number  of  years  under 
such  circumstances  that  no  foreign  domicile  can  be  inferred.  This  testator  went  to 
reside  at  Hamburgh  before  the  year  1816,  and  when  he  altogether  retired  from 
business,  more  than  twenty-one  years  ago,  he  did  not  come  to  reside  in  England,  but 
continued  to  stay  at  Hamburgh  in  a  house  which  he  had  before  purchased  and  where 
he  died  ;  and  he  had  no  landed  property  in  England.  Altogether  the  facts  stated  in 
the  affidavit  shew  that  he  intended  to  make  Hamburgh  his  domicile. 

Rule  discharged. 

Memorandum. 

In  the  present  term  the  following  gentlemen  were  called  to  the  degree  of  the  coif :  — 
Charles  Petersdorff,  of  the  Inner  Temple,  Esq.,  who  gave  rings  with  the  motto,  "  Nee 
mora  nee  requies;"  John  Cross,  of  Gray's  Inn  and  the  Middle  Temple,  Esq.,  who  gave 
rings  with  the  motto,  "  In  cruce  fido  ; "  John  Tozer,  of  Lincoln's  Inn,  Esq.,  who  gave 
rings  with  the  motto,  "  Et  tenui  telas  discreverat  auro ; "  and  William  Payne,  of  Gray's 
Inn,  Esq.,  who  gave  rings  with  the  motto,  "Reverentia  legum." 


[601]    Trinity  Vacation,  22  Vict. 

Erichsen  and  Others  v.  Barkworth  and  Others.  July  3,  1858. — The  defendants, 
merchants  at  Hull,  chartered  the  plaintiffs'  ship  to  sail  to  Buctouche  and  there 
load  a  cargo  of  timber  and  being  so  loaded  to  proceed  to  Gloucester  and  deliver  the 
same  on  being  paid  freight.  Thirty-five  running  days  to  be  allowed  for  loading 
and  discharging  the  cargo,  and  ten  days  on  demurrage  above  the  laying  days  at 
51.  per  day.  The  ship  arrived  at  Buctouche,  and  the  loading  was  completed  at 
the  expiration  of  twenty-seven  of  the  running  days.     The  master  signed  bills  of 
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lading  by  which  the  cargo  was  deliverable  "  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  goods  as  per  charter-party."  The  invoice  of  the  cargo  and 
bills  of  lading  together  with  a  bill  drawn  by  the  shipper  on  the  defendants  for 
the  price  of  the  cargo  was  presented  to  the  defendants  by  the  shipper's  agent  in 
London,  but  the  defendants  refused  to  accept  the  bill  or  receive  the  cargo,  on  the 
ground  that  the  shipment  was  not  according  to  the  contract.  The  defendants 
wrote  to  the  shipper's  agent  and  also  to  the  master  of  the  ship,  offering  to  land 
the  cargo  and  take  care  of  it  on  their  premises  for  whom  it  might  concern.  The 
shipper's  agent  gave  notice  to  the  master  not  to  part  with  the  cargo  without 
production  of  the  bill  of  lading.  The  vessel  was  ready  to  discharge  her  cargo, 
according  to  the  charter,  on  the  5th  September.  The  lay  days  expired  on  the 
13th  September.  The  vessel  might  have  been  discharged  in  five  days.  The  bill 
of  lading  was  not  produced  to  the  master  until  the  22nd  September,  and  the 
delivery  was  completed  on  the  30th.  Held,  that  the  defendants  were  not  liable 
for  demurrage  or  detention  of  the  vessel :  per  Pollock,  C.  B.,  Martin,  B.,  and 
Bramwell,  B.     Watson,  B.,  dissentiente. 

[S.  C.  27  L.  J.  Ex.  472 :  reversed  p.  894,  post.] 

This  was  an  action  by  the  owners  against  the  charterers  of  a  vessel  to  recover 
851.  for  demurrage  and  delaying  the  vessel  at  her  port  of  discharge.  By  consent  and 
order  of  a  Judge  the  following  case  was  stated  for  the  opinion  of  this  Court,  without 
any  pleadings : — 

The  plaintiffs  were  the  owners  of  a  vessel  called  the  "  Skyeberg,"  and  the  defen- 
dants timber  merchants  at  Hull,  trading  under  the  firm  of  Barkworth  and  Spaldin. 
On  the  29th  April,  1857,  the  defendants  chartered  the  vessel  upon  the  terms  of  a 
charter-party  made  in  port  between  them  and  the  plaintiffs,  which  (so  far  as  material) 
was  as  follows : — 

"  London,  29th  April,  1857. 

"  It  is  this  day  mutually  agreed  between  Glover,  Brothers,  for  captain  of  the  good 
ship  or  vessel  called  the  'Skyeberg'  of  the  measurement  of  310  tons,  &c.,  and  Messrs. 
Barkworth  and  Spaldin,  of  Hull,  merchants :  that  the  said  ship  being  tight,  staunch, 
&c.,  shall  with  all  convenient  speed,  sail  and  proceed  to  Buctouche,  and  there  load  from 
the  [602]  factors  of  the  said  afFreighters  a  full  and  complete  cargo  of  deals  and  battens, 
&c. ;  and,  being  so  loaded,  shall  therewith  proceed  to  Gloucester  and  deliver  the  same, 
on  being  paid  freight.  (Then  followed  provisions  as  to  payment  of  freight,  being  in 
full  of  all  port  charges  and  pilotages.)  (The  act  of  God,  the  Queen's  enemies,  &c., 
excepted.)  The  freight  to  be  paid  on  unloading  .and  right  delivery  of  the  cargo,  one 
third  in  cash,  and  the  remainder  by  approved  bills  at  three  months  date.  Thirty-five 
running  days  are  to  be  allowed  to  the  said  merchant  (if  the  ship  is  not  sooner  dis- 
patched) for  loading  and  discharging  the  said  cargo,  and  ten  days  on  demurrage  above 
the  said  laying  days  at  51.  per  day." 

The  defendants  had,  in  the  year  1856,  contracted  with  Messrs.  M'Phelim,  of 
Buctouche  in  New  Brunswick,  for  the  purchase  of  a  quantity  of  wood  goods,  payment 
of  which  was  to  be  made  by  the  defendants'  acceptance  of  their  draft  for  the  price, 
on  presentation  of  the  invoice  and  bill  of  lading ;  and  the  defendants  directed  the 
master  to  apply  to  Messrs.  M'Phelim  for  a  cargo. 

The  vessel  set  sail  according  to  the  charter,  and  arrived  at  Buctouche  on  the  29th 
of  June  following,  and  on  the  2nd  of  July  was  reported  to  Messrs.  M'Phelim,  at 
Buctouche,  to  be,  and  was,  ready  to  take  in  her  cargo,  according  to  the  charter.  On 
the  4th  of  July  the  loading  was  commenced,  and  was  completed  at  the  expiration  of 
twenty-seven  of  the  running  days. 

On  the  receipt  of  the  cargo,  the  master  signed  and  delivered  to  Messrs.  M'Phelim 
bills  of  lading,  by  which  the  cargo  was  to  be  delivered  "  unto  order  or  to  assigns, 
he  or  they  paying  freight  for  the  said  goods  as  per  charter-party,  with  average 
accustomed." 

The  invoice  of  the  cargo  and  bill  of  lading,  together  with  the  bill  drawn  by  Messrs. 
M'Phelim  on  the  defendants  for  [603]  the  price  of  the  cargo,  were  presented  to  the 
defendants  through  the  Bank  of  British  North  America.  The  defendants  refused  to 
accept  the  bill  on  the  ground  that  the  cargo  shipped  appeared  by  the  invoice  to  be 
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diflferent  from  the  cargo  contracted  for,  and  the  bill  of  lading  in  consequence  remained 
in  the  possession  of  the  Bank  of  British  North  America.  The  following  correspondence 
took  place  between  the  defendants  and  the  Bank  of  British  North  America. 

The  case  then  set  out  a  letter,  dated  the  28th  August,  1857,  from  the  Bank  of 
British  North  America  to  the  defendants,  stating  that  the  Bank  held  the  draft  of 
Messrs.  M'Phelim  on  them,  dated  the  6th  August,  1857,  for  4421.  Os.  lOd.,  which  they 
had  declined  to  accept.     In  answer  the  defendants  wrote  as  follows  : — 

"Hull,  29th  August,  1857. 

"Gentlemen, — We  declined  to  accept  Messrs.  M'Phelim's  draft  in  consequence  of 
the  great  variation  of  the  shipment,  p.  'Skyeberg,'  from  the  contract,  of  which  we 
gave  full  particulars  to  their  agent  at  Liverpool. 

"  We  cannot,  in  consequence,  take  the  cargo  to  account ;  but,  if  you  think  proper, 
we  will  land  it  on  arrival  and  take  care  of  it  on  our  own  premises ;  and  likewise,  if 
you  wish  it,  pay  the  freight  on  your  account.  If  you  agree  to  this,  we  are  willing 
also  to  accept  the  captain's  draft,  which  we  presume  is  in  your  hands  as  well  as  that 
of  the  shippers,  holding,  of  course,  a  lien  on  the  cargo  for  the  amount  in  the  same 
manner  as  for  the  freight  and  charges. 

"  If  you  have  any  different  or  contrary  instructions  to  give  to  the  master  on  his 
arrival,  be  pleased  to  have  them  ready  for  him,  so  that  he  may  commence  discharging 
without  delay.  We  ask  this  because,  as  charterers  of  the  vessel,  we  may  be  liable  in 
the  first  instance  for  any  demurrage  charge. — We  remain,  &c., 

"Barkworth  &  Spaldin." 

[604]  On  the  1st  September,  1857,  the  Bank  acknowledged  the  receipt  of  the 
defendants'  letter  of  the  29th  August. 

The  vessel  sailed  with  her  cargo  for  Gloucester,  where  she  arrived  in  due  course 
on  the  5th  of  September,  and  on  that  day  the  master  received  from  the  defendants 
the  following  letter : — 

"  Hull,  29th  August,  1857. 

"  Sir, — As  charterers  of  your  ship  from  Buctouche  to  Gloucester,  we  beg  to  inform 
you  that  the  documents  we  have  received  of  the  cargo  discover  it  to  have  been 
shipped  entirely  at  variance  with  the  contract,  and  we  have  therefore  declined  to  take 
it  to  account,  or  to  accept  the  shipper's  draft,  which  is  now  held  by  other  parties 
together  with  the  B/L  against  advances  made  by  them. 

"The  holders  of  the  B/L  are,  of  course,  entitled  to  the  cargo;  but,  should  you 
receive  no  instructions  from  them  in  sufficient  time  to  enable  you  to  commence  dis- 
charging without  delay,  we  are  ready,  in  order  to  prevent  delay,  to  proceed  with  the 
delivery  of  your  ship  and  land  the  cargo  for  account  of  whom  it  may  concern,  and  pay 
you  the  freight  as  per  charter-party,  less  the  sum  advanced  you  at  Buctouche. — We 
remain,  &c.,  "Barkworth  &  Spaldin." 

The  master  also  received,  on  the  5th  September,  1857,  a  letter  from  the  Bank  of 
British  North  America,  stating  that  they  held  his  draft  on  Messrs.  Barkworth  & 
Spaldin  for  1441.  10s.  6d.  which  had  been  protested  for  non-acceptance,  and  requesting 
security  for  its  payment  at  maturity.  Also  advising  him  not  to  part  with  the  cargo 
without  the  production  of  a  bill  of  lading  indorsed  by  Messrs.  M'Phelim. 

The  master  received,  on  the  5th  September,  1857,  the  following  letter  written  by 
the  defendant's  authority : — 

"Gloucester,  5th  Septr.,  1857. 

"  Sir, — We  are  ready  to  receive  the  cargo  of  deals  upon  the  terms  mentioned  in 
ours,  dated  29th  ulto. 

"  [605]  Should  there  be  any  demurrage  in  consequence  of  the  deals  not  being  dis- 
charged during  the  ship's  lay  days,  we  beg  to  inform  you  that  you  must  look  to  the 
holder  of  the  bill  of  lading  for  the  payment  thereof,  and  not  to  us. — Yours,  &c., 

"  Per  pro.  Barkworth  &  Spaldin. 
"C.  Smith." 

On  the  8th  September,  1857,  Messrs.  M'Phelim's  draft  on  the  defendants  was 
again  presented  to  them  for  acceptance  and  again  refused,  and,  on  the  same  day,  the 
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defendants  wrote  to  the  Bank  of  British  North  America  complaining  that  they  had 
caused  the  bill  to  be  presented  a  second  time,  and  stating  that,  as  the  vessel  would 
come  on  demurrage,  they  would  hold  them  responsible. 

The  defendants  received,  on  the  13th  September,  1857,  a  letter  from  the  master, 
dated  the  12th  September,  giving  them  notice  that  the  lay  days  for  discharging  the 
"Skyeberg"  would  expire  the  13th  instant,  and  that  the  ten  days  over  and  above  the 
lay  days  would  commence  on  the  14th  instant,  the  ship  being  then  on  demurrage  at 
51.  per  day. 

On  the  9th  September,  1857,  the  Bank  of  British  North  America  wrote  to  the 
ship  broker  employed  by  the  master  at  Gloucester,  suggesting  that  the  master  should 
proceed  to  discharge  the  cargo  with  some  house  other  than  Messrs.  Barkworth  & 
Spaldin,  for  the  benefit  of  whom  it  might  concern,  and  giving  notice  not  to  deliver 
the  cargo  to  them  unless  they  produced  the  bill  of  lading ;  but  that  the  master  was  to 
look  to  the  charterers  for  his  freight  and  demurrage,  if  any. 

On  the  22nd  September,  1857,  the  master  received  a  letter  from  the  Bank  of 
British  North  America,  as  holders  of  the  bill  of  lading,  requiring  him  to  deliver  the 
cargo  forthwith  to  Messrs.  Price  &  Co. ;  and  giving  notice  that  [606]  the  Bank  would 
pay  the  freight  thereon  in  conformity  with  the  bill  of  lading,  and  that  he  must  look 
to  the  charterers  for  demurrage. 

The  vessel  was,  in  fact,  ready  to  discharge  the  cargo,  according  to  the  charter, 
from  the  5th  September.  The  running  days,  according  to  the  charter,  expired  on 
the  13th  September.  The  vessel  might  at  any  time  have  been  discharged  in  five 
days ;  and,  if  the  master  had  complied  with  the  offer  contained  in  the  defendants' 
letter  of  the  29th  August,  might  have  been  discharged  within  the  lays  days.  The 
bill  of  lading  was  not  produced  to  the  master  or  the  plaintiffs  until  the  22nd  September. 
On  the  23rd  the  unloading  commenced,  and  was  completed  on  the  30th  September. 
The  defendants  never  became  owners  of  the  cargo,  or  holders  of  the  bill  of  lading. 
The  bill  of  lading  was  indorsed  for  value  before  the  arrival  of  the  vessel  at  Gloucester, 
and  the  property  in  the  cargo  vested  by  the  indorsement  in  the  holders.  The  delivery 
of  the  cargo  at  Gloucester  was  to  Messrs.  Price  &  Co.,  holders  of  the  bill  of  lading. 
They  paid  the  freight,  but  would  not  and  did  not  pay  any  demurrage  or  compensation 
for  the  delay  in  unloading. 

The  matters  of  fact  alleged  in  the  above  correspondence,  except  that  the  plaintiflTs 
are  not  to  be  considered  as  admitting  that  the  shipment  was  at  variance  with  the 
defendants'  contract  with  Messrs.  M'Phelim,  are  to  be  taken  as  parts  of  the  case. 

The  actual  damage  to  the  plaintiffs  from  the  delay  of  the  vessel  at  Gloucester  was 
for,  during  the  last  seven  days  of  the  delay,  351. 

The  Court  are  to  have  power  to  draw  any  inferences  of  fact  which  they  think  may 
be  reasonably  drawn  from  the  facts  above  set  forth. 

[607]  The  question  for  the  opinion  of  the  Court  is,  whether  the  defendants  are 
liable  to  the  plaintiffs  for  any  demurrage  or  damages  in  respect  of  the  above  named 
delays  of  the  vessel  at  Gloucester ;  and,  if  they  are,  for  how  many  of  the  days  during 
which  the  vessel  vA'as  detained  are  they  liable?  If  the  Court  shall  be  of  opinion  in 
the  affirmative,  judgment  is  to  be  entered  for  the  plaintiff  for  such  sum  as  the  Court 
shall  think  fit.  If  the  Court  shall  be  of  opinion  in  the  negative,  judgment  of  non  pros 
is  to  be  entered. 

Gray  (West  with  him)  argued  for  the  plaintiffs,  in  Trinity  Term  (June  2).  The 
defendants  are  liable  to  pay  the  plaintiffs  501.,  the  amount  of  ten  days  demurrage,  and 
351.  for  the  seven  days  delay  beyond  the  demurrage  days.  The  charter-party  contains 
an  express  contract  by  the  defendants  with  the  plaintiffs  to  pay  demurrage.  If  the 
plaintiffs  had  unshipped  the  cargo,  they  would  have  rendered  the  master  responsible 
to  the  holders  of  the  bill  of  lading ;  for  he  contracted  to  deliver  "  unto  order  or  to 
assigns."  Supposing  it  was  not  obligatory  on  the  master  to  sign  bills  of  lading,  he 
did  so  at  the  request  of  the  defendants'  agent.  [Martin,  B.  The  defendants,  by  their 
letter  to  the  master  of  the  29th  August,  1857,  offer  to  land  the  cargo  for  account  of 
whom  it  may  concern,  and  pay  the  freight.]  By  landing  the  cargo,  the  master  would 
lose  his  control  over  it.  If  it  was  destroyed  by  fire  in  a  warehouse,  the  master 
would  be  responsible.  He  only  undertook  to  deliver  the  cargo  to  the  person  who 
should  produce  the  bill  of  lading  properly  indorsed.  If  he  chooses,  for  his  own 
convenience,  to  land  the  cargo,  he  must  take  the  risk,  but  he  is  not  bound  to  land 
it.     [Martin,  B.,  referred  to  the  8  &  9  Vict.  c.  91,  s.  51.]     The  charterer  has  a  right 
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to  the  use  of  the  ship  during  the  lay  days  and  demurrage  days,  [608]  and  until  the 
expiration  of  those  days  the  ship  owner  is  not  justified  in  warehousing  the  cargo. 
A  person  who  receives  goods  under  a  bill  of  lading  is  not  liable  to  pay  demurrage, 
unless  the  bill  of  lading  contains  a  stipulation  to  that  effect :  Smith  v.  Sieveking 
(4  E.  &  B.  945).  The  master  has  a  lien  for  the  demurrage,  and  is  entitled  to  retain 
the  cargo  until  the  bill  of  lading  is  produced.  His  rights  and  obligations  would  be 
varied  by  landing  the  cargo.  The  ship  owner  and  master  are  free  from  blame  ;  and 
whether  the  fault  is  the  defendants'  in  refusing  the  cargo,  or  the  shippers'  in  not 
performing  their  contract,  the  defendants  are  responsible  to  the  plaintiffs  for  the 
demurrage  and  detention. 

Mellish,  for  the  defendants.  The  question  is,  by  whose  default  was  it  that  the 
cargo  was  not  delivered  within  the  stipulated  time  1  The  bill  of  lading  does  not  make 
the  holder  liable  for  demurrage ;  and  therefore  the  master  was  not  bound,  at  his 
request,  to  keep  the  cargo  beyond  the  lay  days.  The  question  depends  on  whether 
the  ship  owner  or  master  would  have  been  liable  to  an  action  or  additional  risk  by 
landing  the  cargo.  They  might  either  have  placed  it  in  a  bonded  warehouse,  or  have 
delivered  it  to  the  defendants,  who  offered  to  take  care  of  it  for  whom  it  might 
concern.  If  the  cargo  had  been  delivered  to  the  defendants,  they  would  have  paid  the 
freight,  and  held  it  for  their  lien  in  respect  of  the  freight  so  paid.  Then,  what  rule 
of  law  is  there  that,  where  a  cargo  arrives,  and  the  holder  of  the  bill  of  lading,  not 
being  liable  to  pay  demurrage,  has  notice  of  its  arrival,  but  does  not  choose  to  receive 
it,  the  master  is  bound  to  keep  it  on  board"?  In  such  case,  the  master  is  entitled  to 
land  the  cargo  in  any  convenient  place  for  delivery  to  the  holder  of  the  bill  of  lading ; 
and,  having  [609]  done  so,  master  and  ship  owner  are  free  from  liability,  and  the 
cargo  remains  at  the  risk  and  expence  of  the  holder  of  the  bill  of  lading.  Suppose 
the  holder  of  a  bill  of  lading,  not  being  liable  to  pay  demurrage,  never  demanded  the 
cargo  until  three  or  four  months  after  the  ship's  arrival,  would  the  master  be  bound 
to  keep  it  all  that  time  1  Where  the  bill  of  lading  contains  no  provision  for  payment 
of  demurrage,  the  holder  must  demand  the  cargo  within  a  reasonable  time,  or  the 
master  is  entitled  to  land  it.  [Bramwell,  B.,  referred  to  the  judgment  of  Parke,  B., 
in  Ymmg  v.  Moeller  (5  E.  &  B.  755).]  This  subject  was  considered  in  the  case  of 
Gatliffe  v.  Bourne  (4  Bing.  N.  C.  314) :  there  a  plea  that  the  defendants  had  landed  the 
goods  at  a  wharf  was  held  bad,  for  want  of  an  averment  that  they  had  kept  the  goods 
on  board  for  a  reasonable  time,  in  order  to  enable  the  holder  of  the  bill  of  lading  to 
claim  and  receive  them  from  alongside  the  vessel.  It  is  the  duty  of  the  master  to 
deliver  the  cargo  to  the  merchant  or  his  consignee  upon  production  of  the  bills  of 
lading  and  payment  of  the  freight  and  other  charges  due  in  respect  of  it :  Abbott  on 
Shipping,  p.  375,  8th  ed.  ;  but,  if  the  holder  of  the  bills  of  lading  does  not  claim  the 
cargo  within  a  reasonable  time  after  the  arrival  of  the  vessel,  the  master  is  justified 
in  landing  it.  In  the  case  of  Hyde  v.  The  Trent  and  Mersey  Navigation  Company  (5  T.  R. 
389)  Lord  Kenyon,  C.  J.,  and  Buller,  J.,  expressed  their  opinion  that,  where  a  ship  owner 
has  carried  a  cargo  to  its  place  of  destination  and  no  one  is  ready  to  receive  it  there, 
a  delivery  at  the  usual  wharf  is  such  a  delivery  as  will  discharge  the  master.  More- 
over, the  bill  of  lading  is  a  contract  made  by  the  master  as  agent  of  the  charterer, 
not  as  agent  of  the  ship  owner :  Marquand  v.  Bomner  (6  E.  &  B.  232) ;  therefore,  here 
the  defendants,  as  charterers,  are  the  principals  [610]  who  contract  to  deliver  the 
cargo  to  the  holder  of  the  bill  of  lading,  and,  if  he  does  not  come  forward  and  claim 
it,  they  are  the  proper  persons  to  have  the  custody  of  it  for  the  purpose  of  completing 
their  contract,  and  their  warehouse  would  be  the  warehouse  of  the  carrier.  In  Colvin 
V.  Newberry  (1  CI.  &  F.  283)  Lord  Tenterden  said,  "  Two  propositions  of  law  are  clear, 
as  applicable  to  a  case  like  this  :  the  first  is,  that  in  the  common  case  of  goods  shipped 
on  board  a  vessel  belonging  to  a  person,  of  which  the  shipment  is  acknowledged  by  a 
bill  of  lading  signed  by  the  master,  if  the  goods  are  not  delivered,  the  shipper  has  a 
right  to  maintain  an  action  against  the  owner  of  the  ship  ;  the  other,  which  is  equally 
clear,  is  this,  that  if  the  person  in  whom  the  absolute  property  of  the  ship  is  vested, 
charters  that  ship  to  another  for  a  particular  voyage,  although  the  absolute  owner 
provides  the  master,  crew,  provisions  and  everything  else,  and  is  to  receive  from  the 
charterer  of  the  ship,  a  certain  sum  of  money  for  the  use  and  hire  of  the  ship,  an 
action  can  be  brought  only  against  the  person  to  whom  the  absolute  owner  has  chartered 
the  ship,  and  who  is  considered  the  owner  pro  tempore  during  the  voyage  for  which 
the  ship  is  chartered."     Also,  in  Schuster  v.  M'Kellar  (7  E.  &  B.  704),  Lord  Campbell 
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observed  that,  uotwithstaudiiig  some  early  conflicting  decisions,  it  seemed  now  settled 
that  when  the  master  signs  bills  of  lading,  he  does  so  as  the  agent  of  the  charterer, 
not  of  the  ship  owner.  The  mere  shipment  does  not  divest  the  owner's  property  in 
the  goods,  unless  it  appears  that  there  was  an  intention  that  it  should  so  operate ; 
Van  C'asteel  v.  Booker  (2  Exch.  691),  I'urner  v.  The  Trustees  of  the  Liverpool  Docks 
(6  Exch.  543).  The  master  was  only  bound  to  wait  a  reasonable  time,  and  as  the 
holder  of  the  bill  of  lading  would  not  claim  the  cargo,  the  master  [611]  should  have 
landed  it  at  a  convenient  place,  and,  having  neglected  to  do  so,  the  defendants  are  not 
liable  for  demurrage  or  detention. 

Gx-ay  replied. 

Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered  : — 

Watson,  B.  The  plaintiffs  were  the  owners  of  a  ship  called  the  "Skyeberg." 
The  defendants  were  merchants  in  Hull.  The  action  was  brought  for  demurrage  and 
detention  of  the  ship  under  the  following  circumstances  : — On  the  27th  of  April,  1857, 
the  defendants  entered  into  a  charter-party  on  the  "  Skyeberg "  for  a  voyage  to 
Buctouche  for  a  cargo,  then  to  Gloucester.  Freight  to  be  paid  on  delivery  of  cargo : 
thirty-five  running  days  to  be  allowed  to  the  said  merchant  (if  the  ship  not  sooner 
dispatched)  for  loading  and  discharging  the  cargo  :  ten  days  on  demurrage  above  lay 
days,  at  51.  per  day.  The  vessel  proceeded  to  her  port  of  loading  and  took  in  a 
cargo  for  which  the  master  signed  a  bill  of  lading.  Twenty-seven  out  of  the  thirty- 
five  of  the  lay  days  were  consumed  at  the  port  of  loading.  The  bill  of  lading  was  sent 
to  England  by  the  shippers  and  tendered  to  the  defendants  upon  their  acceptance  of 
bills  for  the  same.  The  defendants  refused  to  take  the  cargo  or  accept  the  bills, 
alleging  that  the  cargo  was  not  according  to  order.  The  bill  of  lading  remained  with 
the  shipper's  agent.  The  ship  arrived  at  Gloucester  and  was  ready  to  deliver  her 
cargo  according  to  charter  on  the  5th  of  September.  The  lay  days  expired  on  the 
13th  of  September.  The  bill  of  lading  was  not  produced  until  the  22nd  of  September. 
The  delivery  was  completed  on  [612]  the  30th  of  September.  The  vessel  might  have 
been  delivered  in  five  days  at  any  time.  Demurrage  for  ten  days  was  claimed  and 
damages  for  seven  days  detention  beyond.  The  defendants  contended  that  the 
plaintiff  could  not  recover  as  the  master  might  have  landed  the  cargo  in  the  lay  days ; 
and  therefore  it  was  the  default  of  the  shipowner,  and  consequently  a  claim  for 
demurrage  or  detention  could  not  be  made. 

I  think  the  plaintiff  is  entitled  to  recover.  In  this  case  I  have  the  misfortune  to 
differ  from  my  brethren  ;  but  I  consider  the  law,  and  the  application  of  the  law,  clear. 
The  law  will  be  found  laid  down  by  Lord  Tenterden,  as  to  the  relative  rights  and 
duties  of  the  shipowner  and  charterers,  thus  :  (a)  "  When  goods  are  put  on  board  in 
pursuance  of  a  charter-party,  the  master  is  to  sign  bills  of  lading ;  the  charter-party 
being  the  instrument  and  evidence  of  the  contract  for  conveyance,  and  the  bill  of 
lading  the  evidence  of  the  shipping  of  the  particular  merchandize  to  be  conveyed  in 
pursuance  of  the  contract."  By  the  contract  the  charterer  bound  himself  to  load  at 
the  port  of  shipment,  and  to  unload  the  vessel  at  the  poi  t  of  discharge.  This  he  was 
bound  to  perform  within  the  time  limited  for  unloading,  as  observed  by  Lord 
Tenterden  :  {b)  "  And  when  the  time  is  thus  expressly  ascertained  and  limited  by  the 
terms  of  the  contract,  the  merchant  will  be  liable  to  an  action  for  damages  if  the  thing 
be  not  done  within  the  time,  for  he  has  engaged  that  it  shall  be  done.  In  the  language 
of  Lord  EUenborough :  'The  merchant  is  the  adventurer  who  chalks  out  the  voyage 
and  is  to  furnish  at  all  events  the  subject  matter  out  of  which  the  freight  is  to  accrue.' 
The  charterer  is,  by  his  contract,  responsible  for  delays  occasioned  by  the  holder  of 
the  bill  of  lading :  between  the  latter  and  the  [613]  shipowner  there  is  no  original 
contract.  There  may  be  a  subsequent  contract  created,  to  pay  freight  in  fact  on  the 
delivery  of  the  cargo,  with  him ;  but  such  contract  does  not  discharge  the  original 
charterer  from  being  liable  on  his  contract."  By  a  letter  on  the  29th  of  August,  the 
defendants  informed  the  master  that  the  holders  of  the  bill  of  lading  are  entitled  to 
receive  the  cargo,  and  that  the  defendants  were  ready  to  receive  the  cargo  for  whom 
it  might  concern.     I  am  of  opinion  that  the  master  was  not  bound  to  do  so.     By  his 

(a)  Abbott  on  Shipping,  p.  261,  6th  ed. 
(6)  Abbott  on  Shipping,  p.  266,  6th  ed. 
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contract  to  deliver  the  cargo  at  the  ship  side,  the  master  could  not  be  required  to 
deliver  without  the  production  of  the  bill  of  lading  for  his  protection.  Lord  Tenterden 
has  laid  this  down  in  these  terras  :  (a)  "  It  is  no  answer  to  this  claim  (demurrage)  for 
the  consignee  to  allege  that  he  did  not  receive  the  bill  of  lading  in  time  and  the  master 
insisted  on  its  being  produced  or  an  indemnity,  for  the  owner  had  a  right  to  insist  for 
his  own  protection ; "  and  this,  in  my  experience,  has  been  invariably  acted  upon. 
The  holder  of  the  bill  of  lading  was  entitled  to  the  benefit  of  the  lay  days  without 
paying  extra  freight,  for  they  are  inserted  in  the  charter  for  the  benefit  of  the 
merchant :  per  Curiam,  Reed  v.  Hoskirts  (6  E.  &  B.  972).  Demurrage  days  stand 
nearly  on  the  same  ground.  Any  expense  or  risk  incurred  in  or  about  the  landing  or 
warehousing  during  that  time  could  not  be  charged  against  the  charterers  or  the  owner 
of  the  cargo.  Indeed,  by  letters  from  the  shipper's  agent,  the  master  had  notice  not 
to  part  with  the  cargo  without  the  production  of  the  bill  of  lading.  Another  letter  of 
the  9th  of  September  suggests  landing  the  cargo  otherwise  than  at  the  defendants' 
warehouse.  This  letter  left  to  the  master  the  option  to  land  or  not  to  land,  according 
to  the  suggestion,  during  the  lay  days ;  and  I  [614]  think  he  was  not  bound  to  act  on 
this  suggestion,  for  up  to  this  time  it  was  not  certain  who  would  appear  as  owner  of 
the  cargo,  holding  the  bill  of  lading  to  demand  the  cargo.  I  clearly  think  that  for  five 
days  after  the  lay  days  the  plaintiff  is  entitled  to  recover,  and  I  think  that  the  same 
reason  applies  to  the  demurrage  days.  The  master  was  not  bound  to  land  the  cargo 
and  incur  risk  and  expense  thereby.  The  shipper  and  charterer  were  disputing 
whether  the  cargo  was  according  to  contract, — which  party  was  right  and  which  party 
was  wrong  the  master  had  nothing  to  do  with.  He  had  to  perform  his  contract  to 
deliver  the  cargo  on  production  of  the  bill  of  lading,  and  the  charterer  had  bound 
himself  that  it  should  be  cleared  within  the  mentioned  days.  This  has  not  been  done, 
and  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment,  certainly  for  five 
days,  indeed  I  think  for  the  whole  sura  clairaed. 

Bramwell,  B.,  said — The  judgment  which  I  am  about  to  deliver  is  that  of  the 
Lord  Chief  Baron,  my  brother  Martin  and  myself. 

We  are  of  opinion  that  the  defendants  are  entitled  to  judgment.  The  plaintiffs 
were  owners  of  a  ship,  which  the  defendants  chartered  for  a  certain  voyage,  provision 
being  made  in  the  charter-party  for  lay  days  and  demurrage  days.  When  the  ship 
arrived  at  the  port  of  loading,  Messrs.  M'Phelira  loaded  on  board  a  cargo  of  timber 
for  the  defendants,  and  took  from  the  master  bills  of  lading  making  the  timber 
deliverable  "  unto  order  or  assigns,  on  payment  of  freight  as  per  charter-party."  The 
invoice  of  the  cargo  and  bill  of  lading,  together  with  a  bill  drawn  by  the  shipper's 
agent  on  the  defendants  for  the  price  of  the  cargo,  were  presented  to  the  defendants, 
who  declined  to  accept  the  bill  or  take  the  cargo,  on  the  ground  that  it  did  not  [615] 
correspond  with  the  contract ;  but  they  offered  to  unload  the  cargo  on  the  arrival  of 
the  vessel  and  take  care  of  it  on  their  premises,  not  on  their  own  account  as  having 
a  right  to  it,  but  as  depositees  for  the  benefit  of  the  party  entitled  to  it.  When  the 
vessel  arrived,  eight  of  the  lay  days  were  unexpired.  The  defendants'  offer  was  not 
accepted,  and  the  bill  of  exchange  was  again  presented  to  them,  when  they  refused  to 
accept  it  and  take  the  cargo.  At  that  time  only  four  or  five  of  the  lay  days  remained. 
According  to  our  view  of  the  facts,  the  holders  of  the  bill  of  lading  were  aware  of  the 
arrival  of  the  ship  and  would  not  unload. 

Under  that  state  of  things  the  question  is  whether  the  plaintiffs,  the  shipowners, 
have  a  remedy  against  the  defendants,  the  charterers,  for  demurrage.  That  depends 
on  whether  the  defendants  complied  with  their  contract.  Now,  their  contract  was  to 
unload  the  vessel  within  the  lay  days  or  pay  demurrage  ;  they  did  not  unload,  but 
they  offered  to  do  so,  and  if  that  offer  was  according  to  their  contract  the  master  was 
bound  to  accept  it.  The  only  thing  that  can  be  objected  to  it  is,  that  the  defendants 
were  not  the  holders  of,  and  did  not  produce  the  bill  of  lading.  As  a  general  rule,  a 
master  is  not  bound  to  unload  except  on  production  of  the  bill  of  lading,  for  if  the 
goods  should  get  into  the  possession  of  a  third  party,  who  should  refuse  to  deliver 
them  up,  the  master  would  be  responsible.  Therefore,  if  the  bill  of  lading  is  not  forth- 
coming, the  master  is  in  general  justified  in  refusing  to  deliver  up  the  goods,  because 
the  holder  of  the  bill  of  lading  may  come  forward  and  say  that  he  is  entitled,  and 
consequently  the  master  has  a  right  to  say,  "I  am  not  bound  to  unload  unless  I  am 

(a)  Abbott  on  Shipping,  p.  269,  6th  ed. 
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secure  from  the  claim  of  the  holder  of  the  bill  of  lading."  Then  the  question  is 
whether,  in  this  case,  any  action  could  be  maintained  by  the  holders  of  the  bill  of 
lading  against  the  master  for  unloading  the  cargo,  or  [616]  whether  the  master  had 
any  reasonable  ground  to  suppose  there  would  be,  so  as  to  justify  his  refusal  to  unload. 
That  makes  it  necessary  to  consider  the  rights  of  the  holders  of  the  bill  of  lading. 
The  holder  of  the  bill  of  lading  is  entitled  to  have  the  goods  delivered  to  him  direct 
from  the  ship.  Assuming  that  in  this  case  the  holders  were  entitled  to  the  lay  days, 
they  were  not  entitled  to  more  ;  and  within  a  reasonable  time  after  the  arrival  of  the 
ship  they  were  bound  to  unload.  They  would  therefore  have  had  no  right  to  complain 
of  the  captain  for  unloading,  for  eight  days  before  the  expiration  of  the  lay  days  they 
had  notice  of  the  arrival  of  the  ship  and  that  the  charterers  refused  to  accept  the 
cargo ;  and  consequently  they  had  notice  within  a  reasonable  time  so  as  to  have 
enabled  them  to  unload.  They  did  not  unload  within  that  time,  and  the  captain 
would  have  been  as  much  justified  in  unloading  within  the  lay  days  as  he  would 
be  in  unloading  after  the  expiration  of  those  days ;  and  certainly  after  the  expiration 
of  the  demurrage  days  he  would  not  be  bound  to  have  kept  the  goods  in  the  ship, 
but  could  have  put  them  in  a  convenient  place  for  the  owner.  Nor  could  the  holders 
of  the  bill  of  lading  have  made  out  a  case  of  conversion  of  the  goods,  as  nothing  would 
have  been  done  with  them  inconsistent  with  the  bare  right  to  them.  All  these  facts 
were  known  to  the  master  in  sufficient  time  for  him  to  have  accepted  the  defendants' 
tender  to  unload  and  to  have  had  the  ship  unloaded  within  the  lay  days.  He  would 
therefore  have  incurred  no  liability,  nor  had  he  any  reasonable  ground  to  expect  any 
liability  if  he  acted  on  the  defendants'  tender.  He  ought  therefore  to  have  done 
so,  and  was  not  justified  in  throwing  the  burden  of  not  unloading  on  the  charterers. 
Judgment  for  the  defendants. 

[617]     Cammell  and  Others  v.  Sewell  and  Others.    July  1,  1858.— Trover 
for  deals.     Pleas :   not  guilty :   not  possessed.     The  plaintiffs   were  the   under- 
writers on  a  cargo  of  deals,  valued  in  the  policy  at  11001.,  shipped  on  board  the 
Prussian  vessel  "  Augusta  Bertha,"  from  Onega  to  Messrs.  S.  at  Hull.     On  the 
17th  of  September  the  vessel  struck  on  the  rocks  on  the  coast  of  Norway.     On 
the  4th  of  October  Messrs.  S.  gave  notice  of  abandonment  of  the  cargo  as  totally 
lost.     The  plaintiffs  accepted  the  abandonment  and  paid  as  for  a  total  loss.     On 
the  23rd  of  September  the  master  had  written  to  inform  the  owners  of  the  cargo 
of  the  loss  of  the  vessel.     Before  receiving  an  answer,  the  master  and  his  agent 
took  steps  to  cause  an  act]  of  survey  of  the  vessel  and  cargo  to  be  held.     On 
the  27th   of   September  the  surveyors   recommended,  as   best   for   all   parties, 
that  the  vessel  and  cargo  should  be  sold.     At  that  time  the  cargo  had  been  safely 
landed.     The  master  and  his  agent  then  applied  to  an  officer,  called  the  sheriff 
and  director  of  auctions,  to  appoint  a  day  for  the  sale,  which,  in  pursuance  of  such 
appointment,  took  place  on  the  15th  of  October.     At  the  sale  one  J.,  the  agent 
of  the  underwriters,  publicly  protested  against  the  sale,  but  the  officer  presiding, 
deeming   the   proof   of   his  authority  insufficient,  decided  that  the  sale  should 
proceed.     The  act  of  survey  and  public  auction  are    judicial  proceedings  from 
which,  by  the  law  of  Norway,  appeals  lie.     J.,  as  agent  for  the  underwriters, 
then  instituted  in  the  superior  Court  in  Norway  a  suit  against  the  master,  his 
agent  and  the  purchaser  of  the  cargo,  praying  that  the  public  auction  should  be 
disavowed,  and  that  the  purchaser  should  be  compelled  to  deliver  up  the  goods 
in  specie:  in  November,  1853,  judgment  was  given  that  the  auction  should  be 
confirmed.     The  deals  were  forwarded  by  the  purchaser  to  the   defendants  in 
London  who  had  made  advances  upon  them,  and  who  refused  to  deliver  them 
up  to  the  plaintiffs  on  a  demand  by  them  in  April  1853.     The  deals  realized 
14701.     There  was  evidence  that,  by  the  law  of  Norway,  a  sale  by  the  master 
would  transfer  the  property  in  the  cargo. — Held  :  first,  that,  notwithstanding  the 
abandonment,  as  there  was  no  necessity  to  justify  a  sale,  if  the  case  had  rested 
on  the  law  of  England  or  the  general  maritime  law  the  purchaser  would  have 
gained    no  title  as  against   the   owners.— Secondly  :    that   upon  the  acceptance 
of  the  abandonment  by  the  underwriters  their  title  to  the  cargo  had  relation 
back  to  the  time  of  the  alleged  loss ;  and,  therefore,  that  the  plaintiffs  might 
maintain  trover,  though  the  sale  was  before  the  acceptance  of  the  abandonment. 
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— Thirdly :  that  such  title  was  a  title  to  the  cargo  itself  in  the  state  in 
which  it  was  at  the  time  of  the  loss,  and  not  to  the  price  only  for  which  it 
had  been  sold  in  Norway. — Fourthly  :  that  the  propriety  of  the  abandonment 
was  a  question  solely  between  the  insured  and  the  underwriters,  with  which  the 
purchaser  of  the  cargo  had  nothing  to  do. — Fifthly,  that  the  plaintiffs  were 
concluded  by  the  judgment  of  the  Court  in  Norway  that  the  sale  was  valid. — 
Serable,  that  the  judgment  was  one  in  rem  which  finally  decided  the  question  as 
to  the  status  of  the  property. — But  Held,  sixthly,  that,  assuming  the  judgment 
to  be  in  rem,  it  was  not  necessary  to  plead  it ;  and  that  it  was  conclusive 
evidence  on  the  plea  that  the  goods  were  not  the  goods  of  the  plaintiffs. 
— Seventhly,  assuming  the  judgment  not  to  be  in  rem,  that  because  the 
plaintiffs  had  sought  their  remedy  in  a  foreign  court  of  competent  jurisdiction, 
they  were  conclusively  bound  by  the  judgment  of  such  court. — Eighthly  :  that 
such  judgment  could  only  be  impeached  on  the  ground  of  fraud  in  the  Court  or 
in  the  procuring  of  the  judgment,  and  not  on  the  ground  of  any  fraud  of  the 
defendants  in  that  suit. — Lastly,  that  it  was  not  material  that  the  judgment  was 
given  after  the  conversion. — Qusere,  whether  the  validity  of  the  sale  should  have 
been  decided  according  to  the  law  of  Norway  or  the  law  of  the  domicile  of  the 
owner  of  the  goods. 

[S.  C.  27  L.  J.  Ex.  447 ;  4  Jur.  (N.  S.)  978  :  affirmed  1860,  5  H.  &  N.  728.] 

Trover  for  deals,  with  a  count  for  money  had  and  received. 

Pleas  to  the  first  count:  First,  Not  guilty.  Secondly,  that  the  goods  were  not  the 
goods  of  the  plaintifts.  To  [618]  the  second  count,  Never  indebted.  Whereon 
issues  were  joined. 

At  the  trial  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case ;  the 
parties  being  at  liberty  to  refer  to  an  appendix  containing  the  depositions  of  witnesses 
examined  under  several  commissions  at  Molde  and  elsewhere,  the  material  facts  being, 
in  substance,  as  follows  : — 

The  plaintiffs  are  underwriters  at  Hull ;  the  defendants  merchants  in  London. 
The  action  was  brought  to  recover  part  of  a  cargo  of  deals  shipped  on  board  the 
Prussian  ship  "Augusta  Bertha"  at  Onega,  in  Russia,  by  the  Onega  AVood  Company, 
for  Messrs.  Simpson  &  Whaplate  of  Hull,  and  by  them  insured  with  the  plaintiffs  for 
11501.  by  policies  valuing  the  deals  at  that  amount.  The  deals  were  consigned  to 
Messrs.  Simpson  &  Whaplate  under  a  bill  of  lading  in  the  ordinary  form.  The 
plaintiffs  at  first  refused  to  accept  the  notice  of  abandonment;  but,  on  the  14th  of 
December,  1852,  paid  Messrs.  Simpson  &  Whaplate  as  for  a  total  loss.  The  portion 
of  the  cargo  in  question  subsequently  came  to  the  hands  of  the  defendants  under  the 
circumstances  hereinafter  mentioned,  and  was  sold  by  them,  realizing  the  net  sum  of 
14701.  4s.  2d.,  which  the  plaintiffs  seek  to  recover  in  this  action. 

On  Saturday  the  17th  of  September,  the  "Augusta  Bertha,"  having  put  into  Haroe 
Roads  in  consequence  of  the  shifting  of  her  deck  cargo,  drove  from  her  anchorage  on 
the  rocks  at  Smaage,  about  three  miles  from  Molde  in  Norway.  On  Monday  the  19th 
the  captain  commenced  discharging  the  cargo,  which  was  ultimately  stacked  on  two 
small  islands.  The  ship  was  much  damaged  ;  and  it  would  have  cost  more  to  repair 
her  than  she  would  have  been  worth.  The  cargo  was  not  materially  damaged. 
Witnesses,  however,  stated  that  as  it  stood  it  was  exposed  to  injury  from  the 
weather  and  sea  water  :  that  possibly  [619]  some  of  it  might  be  washed  away  in 
storms  ;  and  that  it  would  require  to  be  watched.  The  wreck  lay  out  of  the  track 
of  shipping.  There  was  no  harbour ;  the  anchorage  at  Smaage  was  bad,  and  ships 
could  not  have  been  readily  obtained  for  the  purpose  of  forwarding  the  cargo  to  its 
destination.  There  was  a  conflict  of  testimony  as  to  whether  or  not  a  prudent 
owner,  if  uninsured,  would  have  sold  the  cargo  on  the  spot. 

On  the  23rd of  September  the  captain  of  the  "Augusta  Bertha" addressed  a  letter, 
of  which  the  following  is  a  copy,  to  Messrs.  Simpson  and  Whaplate  : — 

"  Molde,  23rd  Sept.,  1852. 

"I  am  very  sorry  to  inform  you  that  I  have  had  the  misfortune  to  get  ashore  in 
Haroe  Roads,  Norway,  into  which  I  had  been  driven  by  a  want  of  provisions  and  by 
bad  weather.     The  vessel  stands  very  badly,  and  is  very  much  damaged,  and  full  of 
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water,  so  that  it  is  impossible  to  put  her  again  into  a  seaworthy  condition.  I  have 
discharged  one  third  of  the  cargo  in  order  to  float  the  ship,  but  have  not  succeeded  in 
doing  so.  The  deals,  which  are  discharged,  are  very  much  damaged.  As  there  is  no 
English  agent  or  consul  here,  I  have  applied  to  Bastian  Width,'  in  Molde,  which  is 
about  three  Norwegian  miles  from  the  place  of  the  strand.  I  now  beg  you  to  write 
me  or  Mr.  Width  what  you  intend  to  do  with  the  cargo  in  case  the  ship  is  entirely 
lost. — Awaiting  your  reply,  "T.  H.  Michaelis." 

After  the  receipt  of  this  letter,  Messrs.  Simpson  &  Whaplate  abandoned  the  cargo 
as  above  mentioned,  and  the  bill  of  lading  of  the  "Augusta  Bertha"  was  indorsed  to 
the  plaintiffs  and  delivered  to  them.  On  the  12th  of  October  Messrs.  Simpson  & 
Whaplate,  and  Mr.  Park  agent  [620]  for  the  plaintitfs,  respectively,  wrote  to  the 
captain  of  the  "  Augusta  Bertha  "  as  follows  : — 

"Hull,  12th  Oct.  1852. 
"  To  Captain  T.  H.  Michaelis,  of  the  ship  '  Augusta  Bertha.' 

''Sir, — Your  letter  dated  23rd  ult.  came  to  hand,  and  we  are  very  sorry  to  hear  of 
your  misfortune  with  the  '  Augusta  Bertha '  being  stranded  and  full  of  water.  The 
underwriters,  who  have  insured  the  cargo,  wish  you  to  give  what  further  information 
you  can.  It  is  desirable  that  you  should  make  a  protest  of  the  loss  of  the  ship  and 
cargo,  and  send  it  to  us  as  early  as  possible.  We  send  a  letter  on  the  other  side 
addressed  to  you  by  Mr.  Richard  Park,  who  is  agent  here  for  the  underwriters  who 
have  insured  the  cargo. — We  remain,  your  obedient  servant, 

"Simpson  &  Whaplate. 
"  Captain  T.  H.  Michaelis  of  the  '  Augusta  Bertha.' " 

"Hull,  12th  Oct.  1852. 

"  Sir, — Messrs.  Simpson  &  Whaplate  have  handed  to  me  your  letter  to  them,  dated 
23rd  September  last,  containing  an  account  of  the  stranding  of  your  vessel  from  Onega 
to  this  port.  I  beg  to  acquaint  you  that  on  behalf  of  the  underwriters  on  the  cargo, 
I  had  previously  written  to  Messrs.  Hermann,  Hoe  &  Co.,  agents  to  Lloyds,  for  Molde 
and  places  adjacent,  requesting  them  to  prevent  a  sale  of  the  cargo  until  further 
orders  from  England,  and  I  trust  you  will  do  your  best  to  carry  these  instructions  out 
and  use  your  utmost  endeavours  to  save  the  whole  of  the  cargo. — I  am.  Sir,  your 
obedient,  "Richard  Park, 

"  On  behalf  of  the  Underwriters." 

[621]  Previous  to  this,  Messrs.  Eraser,  Redman  &  Co.,  of  London,  had  written  to 
Mr.  Jervell  as  follows  : — 

"C.  S.  Jervell,  Esq.,  Molde.  "London,  2nd  Oct.  1852. 

"  Sir, — Messrs.  Sewell,  Hanbury  &  Sewell,  of  this  city,  have  been  good  enough  to 
favour  us  with  your  address,  and  we  have  no  doubt  that  their  introduction  will  induce 
you  to  pay  the  utmost  attention  to  the  following  : — 

"The  'Augusta  Bertha,'  Captain  T.  H.  Michaelis,  of  Memel,  bound  from  Onega  to 
Hull  with  deals,  is,  according  to  a  report  in  the  Hamburgh  Borseidialle  of  the  29th  inst., 
stranded  on  the  Island  Agaronen,  about  three  miles  from  Molde,  during  a  S.W.  storm, 
and  full  of  water. 

"The  vessel  as  well  as  the  freight  has  been  insured  through  us  with  difterent 
underwriters  at  liloyds,  and,  on  behalf  of  these  underwriters  concerned,  perceiving 
that  the  nearest  agent  to  Lloyds  is  so  far  off  as  Drontheira,  we  have  to  request  you  to 
assist  the  captain  in  all  possible  ways. 

"  1st.  To  get  the  ship  off  and  into  your  port  in  order  to  repair  it  tit  for  the 
remainder  of  the  voyage. 

"  2nd.  If  it  should  not  be  possible  to  got  it  off,  to  see  that  from  the  ship  and  the 
inventory  shall  be  saved  the  greatest  possible  part. 

"  3rd.  In  this  case,  to  save  from  the  cargo  as  much  as  you  can,  to  engage  a  vessel 
at  the  cheapest  rate,  and  despatch  it  according  to  the  bill  of  lading  of  the  '  Augusta 
Bertha.' 

"  You  will  be  aware  that  the  underwriters  of  the  freight  of  the  '  Augusta  Bertha ' 
have,  in  case  the  ship  cannot  proceed  on  the  voyage,  to  pay  the  difference  between  the 
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freight  from  Onega  to  Hull  and  that  which  the  captain  earned  for  the  part  of  the 
voyage  which  he  performed  to  Molde ;  and  you  will  therefore  be  good  enough  to  look 
[622]  that  justice  is  done  in  the  settlement  to  the  underwriters  concerned. 

"  We  hope  to  hear  soon  from  you  a  detailed  report  in  this  affair  in  order  to  be  able 
to  lay  it  before  the  underwriters. — And  remain,  Sir,  your  most  obedient, 

"p.  p.  Fraser,  Redman  &  Co. 
"E.  E.  Wendt. 

"P.S. — The  underwriters  especially  desire  us  to  add,  that  they  expect  that  you 
will  act  in  this  affair  as  if  ship  and  cargo  were  your  own  and  not  insured." 

The  last  mentioned  letter  was  received  by  Mr.  Jervell  before  the  alleged  sale  of 
the  ship  and  cargo,  and  the  after  mentioned  steps  were  thereupon  taken  by  him. 

Immediately  after  the  wreck  the  master,  Michaelis,  had  employed  Mr.  Width  to 
act  as  his  agent.  On  the  22nd  of  September  Width  wrote  to  a  Mr.  Delphin,  an  officer 
called  the  "  sheriff  and  director  of  auctions,"  to  appoint  a  time  for  holding  an  act  of 
survey,  estimate  and  investigation  of  the  ship  and  her  cargo.  And  by  an  indorsement, 
dated  the  24th  of  September,  Mr.  Delphin  appointed  Monday  the  27th  for  that 
purpose.  Width  also  wrote  to  Wetlesen,  the  bailiff,  to  request  him  to  appoint 
examiners  and  surveyors ;  and  accordingly  five  persons  were  appointed. 

On  the  27th  the  surveyors  attended  and  made  a  report,  which  was  signed  by 
Mr.  Delphin  and  themselves,  "  that  it  would  be  for  the  interest  of  the  underwriters  and 
all  parties  concerned  that  the  remainder  of  the  cargo  should  be  discharged,  and  that 
the  whole  of  the  cargo  should  afterwards  be  sold  by  public  auction."  (a)  After  these 
pro-[623]-ceedings,  Michaelis,  with  his  agent  Width,  on  the  30th  of  September  caused 
a  requisition  to  be  made  to  the  sheriff  to  have  not  only  the  ship  and  her  stores,  but 
likewise  the  cargo,  sold  at  the  place  where  she  had  stranded  ;  and  in  a  postscript  it 
was  stated,  that  it  was  hoped  that  the  sheriff  would  appoint  the  sale  to  be  held  on  the 
13th  at  the  latest.  An  auction  court  was  appointed  to  be  held  on  the  15th  by 
Mr.  Delphin.  The  proceedings  were  conducted  on  behalf  of  Mr.  Delphin  by  his  sworn 
agent  Mr.  Matthiessen. 

On  the  morning  of  the  sale  Mr.  Jervell,  who  on  the  previous  evening  had  received 
the  above  mentioned  letter  from  Fraser,  Redman  &  Co.,  saw  Captain  Michaelis  and 
delivered  to  him  a  letter  from  Fraser,  Redman  &  Co.,  enclosed  in  the  letter  to  himself, 
in  which  they  requested  Michaelis  to  take  his  instructions  from  Mr.  Jervell.  Michaelis, 
after  consulting  with  Width  and  Hans  Clausen,  the  British  Vice  Consul,  refused  to 
attend  to  the  letter,  saying  that  he  had  no  acquaintance  with  Fraser,  Redman  &  Co. 
Mr.  Jervell  then  caused  the  letter  to  be  translated  and  read  to  the  persons  present  in 
the  Norwegian  language,  and  he  protested  in  the  most  solemn  manner  against  the 
sale  both  of  the  ship  and  cargo,  holding  all  persons  concerned  responsible.  Clausen 
stated  that  he  had  already,  by  the  previous  post,  received  a  letter  dated  London  the 
2nd  of  October,  and  signed  by  James  Moor,  secretary  to  an  insurance  company, 
wherein  Moor  stated  that  the  cargo  was  insured,  and  requested  him  to  demand  the 
delivery  up  of  the  cargo  on  payment  of  the  expenses  incurred ;  for  which  purpose 
Moor  had  promised  to  forward  a  bill  of  lading  of  the  cargo,  but  as  the  writer  was 
totally  unknown  to  him,  and  as  the  power  of  attorney  had  not  arrived,  he  was  unable 
to  take  any  steps,  but  as  he  was  fully  convinced  that  everything  had  been  done  for 
the  interest  of  all  parties  concerned,  he  would  consequently  only  now  reserve  the 
rights  of  all  parties. 

[624]  Matthiessen  decided  that  the  auction  should  proceed  upon  the  responsibility 
and  liability  of  the  requisitionists,  Jervell  protesting  against  the  decision. 

The  cargo  was  bought  by  Hans  Clausen  for  3001  specie  dollars.  The  plaintiffs 
have  not  received  any  portion  of  the  purchase  money. 

Jervell  then  instituted  a  suit  to  set  aside  the  sale,  and  from  the  minutes  kept  in 
the  superior  diocesan  Court  of  Trondhjem,  it  appeared  that  on  the  25th  of  November, 
1853,  a  superior  diocesan  Court  was  held,  and  in  the  cause,  "Jervell  v.  The  Shipmaster 
T.  H.  Michaelis,  together  with  his  agent  B.  M.  Width  and  consul  H.  Clausen,"  there 
was  pronounced  the  following  judgment : — 

"  When  the  barque   '  Augusta    Bertha,'  under  the    command  of    the  shipmaster 

(a)  From  the  minutes  of  a  court  held  at  the  sheriff's  office  at  Romsdal. 
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Michaelis,  had  stranded  duriug  her  voyage  from  Onega  to  Hull  with  a  cargo  of  fir 
planks,  &c.,  the  said  shipmaster  caused  an  act  of  survey,  investigation  and  estimate, 
respecting  the  stranding  of  the  said  vessel,  to  be  instituted;  and  on  the  15th  of 
November  he  caused  a  public  sale  to  be  held  at  which  the  ship  with  her  appurtenances 
was  knocked  down  to  (J.  S.  Jervell,  and  the  cargo  to  the  British  vice-consul  H.  Clausen. 

"  This  public  auction  was  interdicted  by  Jervell,  before  this  Court,  on  behalf  of 
the  underwriters,  by  his  having  cited  Michaelis,  Width  and  Clausen  ;"  and  he  caused 
it  to  be  insisted  upon,  "  that  the  public  auction  should  be  disavowed,  and  that  consul 
Clausen  should  be  bound  either  to  deliver  up  to  the  underwriters  the  cargo  of  tir 
planks  which  he  had  bought  in  natura,  or  if  this  could  not  be  done  to  make  compensa- 
tion for  the  loss  and  damage,  &c.  .  .  .  And  that  Michaelis  or  Width,  separately 
or  singly,  be  held  bound  to  make  compensation  to  the  underwriters." 

"The  parties  cited  caused  it  to  be  insisted  on  that  the  proceedings  of  the  public 
auction  should  be  confirmed,  and  that  they  should  be  absolved  from  Jervell's  accusa- 
tion, &c." 

[625]  (After  disposing  of  a  preliminary  point,  as  to  Jervell's  having  cited  the 
defendants,  on  behalf  of  the  underwriters,  without  naming  such  underwriters,  the 
judgment  set  out  fully  the  facts  of  the  case,  and  proceeded  as  follows  :) 

"  What  the  citers  more  especially  complain  of  in  this  cause  as  regards  the  conduct 
of  the  parties  is,  that  Michaelis  and  his  agent  Width,  instead  of  awaiting  an  answer 
to  the  letter  addressed  to  the  consignee  of  the  cargo  at  Hull,  have,  by  a  hurried  public 
sale,  disposed  of  the  ship  and  cargo  upon  an  exceedingly  short  notice,  notwithstanding 
that  the  underwriters  had,  through  the  medium  of  their  sworn  brokers,  Eraser, 
Redman  &  Co.,  made  known  to  Michaelis  that  he  was  to  follow  the  instructions  of 
Jervell,  and  that  this  latter  had  protested  against  the  auction  being  held  ;  the  auction 
was  held,  and  that  before  there  was  sufficient  time  for  the  sworn  brokers'  firm  legally 
to  prove  themselves  to  be  what  they  represented,  viz.,  that  they  were  the  actually 
authorized  agents  of  the  underwriters :  that  he  ought,  in  his  capacity  of  negotiorum 
gestor  for  the  consignee  of  the  cargo  and  the  underwriters,  to  have  stopped  the  public 
sale  when  he  received  intimation  that  the  real  parties  concerned  intended  to  act 
themselves  in  the  business." 

"  Here  it  must  be  observed  that  the  shipmaster's  relation  to  the  consignee  of  the 
cargo  is  not  the  same  as  a  negotiorum  gestor  in  general.  .  .  .  He  is,  however,  in 
the  event  of  an  average  occurring,  bound  to  take  the  management  of  the  cargo,  and 
take  care  of  the  same,  which  both  the  interest  of  the  owners  thereof  or  the  under- 
writers must  dictate  to  him.  ...  As  the  shipmaster,  under  the  doubts  which  may 
arise  as  to  how  the  affairs  of  the  ship  and  cargo  ought  to  be  conducted,  is  in  possession 
of  a  legal  act  of  survey  according  to  which  the  same  is  recommended  to  be  sold  with- 
out the  least  delay,  which  is  the  case  in  the  present  instance,  it  would  be  in  the 
highest  degree  hazardous  [626]  for  the  shipmaster  to  put  himself  in  opposition  to 
such  an  act  of  survey,  &c.  .  .  .  The  act  of  public  sale  must  be  confirmed.  It 
follows,  that  the  demand  made  for  the  delivering  up  of  the  eff"ects  and  compensation 
for  loss  can  likewise  not  be  acknowledged,  but  the  parties  cited  must  be  discharged. 

"  The  following  is  therefore  found  to  be  right  and  just. 

"  The  public  auction  held  is  to  be  confirmed.  The  parties  cited,  viz.  the  shipmaster 
Michaelis,  B.  M.  Width  and  Hans  Clausen,  must  be  absolved  from  the  accusations 
made  by  C.  S.  Jervell,  the  citing  party  in  this  cause." 

The  cargo  remained  in  Norway  throughout  the  winter,  and  in  the  spring  Hans 
Clausen  caused  a  considerable  portion  thereof  to  be  shipped  by  a  vessel  called  the 
"  Mindet "  for  London,  under  a  bill  of  lading  deliverable  to  the  order  of  Hans  Clausen 
and  by  him  indorsed  to  the  defendants,  who  had  made  advances  on  the  cargo.  The 
case  set  out  extracts  from  the  correspondence  between  the  defendants  and  Hans 
Clausen. 

'I  he  "  Mindet "  arrived  in  the  Thames  in  April,  1853,  when  the  plaintifls  imme- 
diately caused  a  notice  to  be  served  on  the  defendants  requiring  them  to  deliver  up 
the  deals.  The  cargo  was  afterwards  sold  by  auction,  and  the  net  proceeds  received 
by  the  defendants  on  the  9th  of  December,  1853,  were  U701.  4s.  "id.  The  damage 
sought  to  be  recovered  in  the  present  action  is  that  sum,  with  interest  at  51.  per  cent, 
from  the  9th  December,  1853. 

The  evidence  as  to  the  law  of  Norway  was  as  follows  : — 

Homann,  an  advocate  in  the  Supreme  Court  of  Norway,  stated  :  By  the  law  of 
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Norway,  in  case  a  ship  be  wrecked  and  there  be  no  person  present  on  behalf  of  the 
owner  of  the  cargo,  the  captain  has  to  act  for  the  owner  as  he  may  himself  think  fit. 
Should  he  commit  any  fault,  he  may  be  responsible  to  the  owner  ;  but  what  he  does 
is  valid  in  [627]  regard  to  third  parties.  That  applies  to  the  sale  of  the  cargo,  and 
in  such  a  case  the  purchaser  obtains  a  good  title,  which  would  be  good  though  the 
captain  had  imprudently  sold  the  cargo.  The  purchaser  is  not  bound,  in  case  of  a 
wreck,  to  see  that  the  captain  has  properly  exercised  his  authority  in  selling  the 
cargo.  It  is  not  necessary  for  the  captain  to  get  any  decree  or  authority  from  any 
court  before  exercising  his  authority;  he  acts  upon  his  own  judgment.  It  is  not 
distinctly  stated  in  the  law  whether  he  should  sell  by  public  auction  or  by  private 
contract ;  but  the  ordinary  practice  is  to  sell  by  public  auction.  When  the  sale  is  by 
public  auction,  it  is  usual  for  the  judge  of  the  place  to  act  as  auctioneer  ;  the  judge  is 
licensed  by  the  government  for  that  purpose.  Public  notice  is  always  given  of  the 
sale.  Every  auction  in  Norway  is  regarded  as  a  judicial  act,  which  can  be  appealed 
against.  In  case  of  an  appeal  the  decision  is  conclusive  between  the  parties.  Suppos- 
ing a  ship  to  be  wrecked  or  disabled  in  the  district  of  Christiansand,  there  being  no 
person  present  on  the  part  of  the  owner,  a  sale  by  public  auction  by  the  captain  is 
binding  upon  the  owner  of  the  cargo.  That  is,  supposing  the  ship  could  not  be 
repaired,  which  is  to  be  ascertained  by  proper  surveyors  who  are  appointed  for  every 
case. 

On  cross-examination  he  said  that  the  ordinary  maritime  laws  of  Europe  are  rules 
where  there  is  no  special  law  in  Norway,  or  where  the  rules  could  not  be  deduced 
from  the  principles  of  Norwegian  law :  and  he  referred  to  a  book  of  Danish  Laws, 
which  he  said  were  the  same  as  the  Norwegian  law,(a)  and  the  law  of  the  13th  of 
August,  1842,  as  to  the  [628]  law  of  auctions.  If  a  foreign  ship  be  wrecked  on  a 
Norwegian  shore,  probably  the  law  of  the  country  to  which  the  ship  belonged  would 
prevail.  The  rules  above  mentioned  are  not  laid  down  distinctly  as  to  foreign  vessels. 
An  appeal  from  a  sale  by  auction  may  take  place  within  three  years  afterwards.  Such 
appeal  may  l)e  at  the  suit  of  any  person  who  feels  himself  aggrieved,  and  against  those 
who  caused  the  auction  or  purchased  the  goods.  An  appeal  is  allowable  in  the  case 
of  the  sale  of  the  cargo  of  a  shipwrecked  vessel,  and,  if  successful,  the  judgment  would 
be  that  the  auction  should  be  annulled,  in  which  case  the  purchasers  would  have  to 
redeliver  what  they  had  purchased  upon  receiving  back  the  price  paid.  The  requirant- 
of  the  auction  would  have  to  return  the  monies  paid,  and  if  he  were  insolvent  the  loss 
would  generally  fall  upon  the  purchaser. 

On  re-examination,  he  stated  that  he  thought  that  the  rules  of  Norwegian  law 
ought  not  to  be  applied  to  the  case  of  a  Prussian  ship  coming  from  a  Prussian  port  to 

(a)  The  following  extracts,  amongst  others,  were  set  forth  in  the  case  : — 

"Book  4,  chap.  2,  art.  5,  p.  599. 

"If  the  captain  come  into  a  foreign  country  and  carry  on  any  traffic  either  for 
purchase,  sale  or  freight  or  any  other  that  can  be  named,  and  have  under  hand  and 
seal  pledged  his  owners  who  are  at  home,  that  they  shall  be  responsible,  answer  and 
satisfy  the  same,  they  are  not  by  any  means  bound  to  do  so ;  for  a  captain  has  no 
power  over  his  owner's  goods  more  than  what  he  has  in  his  custody,  namely,  the  ship 
he  commands  and  the  goods  appertaining  to  it.  But  if  any  one  have  purchased,  sold 
or  dealt  with  the  captain,  then  he  must  recover  his  loss  from  the  ship  and  not  from 
the  owners  personally,  unless  the  owners  (take  to  the  merchant's  goods)  in  any  way 
connected  with  the  transaction  themselves." 

"Book  4,  chap.  2,  s.  15. 

"Should  it  happen  that  a  ship  is  delayed  a  long  time  on  its  voyage  and  there  are 
wanting  provisions  or  any  other  thing  necessary  for  the  use  and  service  of  the  ship, 
and  the  master  had  no  money  to  buy  them  or  can  in  time  obtain  it  by  drawing  bills 
on  his  owners,  then  he  may  sell  of  the  merchant's  goods  so  much  as  he  requires  for 
that  purpose  and  not  more,  and  the  captain  shall  pay  for  such  goods  the  same  price  as 
the  remainder  is  sold  for  in  the  market,  and  the  merchant  deducting  his  freight  *  in 
the  payment." 

*  The  freight  that  was  his  due  for  the  quantity  of  goods  sold. 


3  H.  &  N.  629.  CAMMELL    V.  SEWELL  621 

England,  and  wrecked  upon  the  coast  of  Norway,  though  in  Norway  [629]  itself  the 
sale  would  be  respected  and  valid.  The  Norwegian  law  would  be  valid  in  Norway 
because  the  captain's  authority  over  the  goods  would  be  considered  to  be  of  necessity 
when  there  was  no  one  else  present  to  represent  the  owners. 

Neils  Aveschong,  of  Molde,  who  described  himself  as  the  Amtmand,  or  highest 
civil  administrative  officer  of  the  district  of  Romsdal  in  Norway,  said  that,  in  case  of 
a  ship  being  wrecked  in  Norway,  the  master  of  the  ship,  if  on  the  spot,  would  have  a 
right  to  dispose  of  the  ship  and  her  cargo.  There  is  no  law  which  imposes  on  the 
master  the  duty  to  require  any  judicial  act.  But,  to  secure  himself  from  responsibility 
to  the  owners  and  underwriters,  he  may  require  such  proceeding,  and  particularly  a 
proceeding  of  wrecking,  inspection,  discernment  and  taxation.  Such  proceeding  con- 
sists in  inspecting,  discerning  and  valuing  a  wrecked  vessel,  and  must  be  considered  a 
judicial  proceeding  so  far  as  it  may  be  appealed  from.  The  master  is  not  bound  by 
the  result,  because,  independently  of  it,  he  can  act  with  binding  effect  upon  the 
owners.  The  inspectors  are  nominated  by  the  magistrate  (Foged)  of  the  district; 
the  ordinary  judge  administers  and  they  must  give  their  judgment  according  to  their 
conscience  and  the  oath  they  are  obliged  to  take.  Referring  to  the  minutes  of  the 
Court,  such  proceedings  were  duly  taken  in  the  case  of  the  "  Augusta  Bertha." 
Where  a  ship  has  been  wrecked,  and  the  owners  are  absent  from  Norway,  the  master 
of  the  ship  must  be  considered  competent  to  dispose  of  ship  and  cargo,  and  in  any 
case  the  disposal  he  might  make  will  be  acknowledged  as  valid  in  Norway.  If  the 
mfister  of  the  ship  has  not  exercised  a  sound  discretion  in  selling  the  ship  and  cargo 
according  to  the  laws  and  practice  of  Norway,  that  circumstance  will  not  impeach  the 
title  of  the  purchaser,  but  the  [630]  master  of  the  ship  may  in  that  case  incur  personal 
risk  as  respects  owners  and  insurers.  A  public  auction,  according  to  the  law  of 
Norway,  is  considered  a  judicial  act.  All  concerned  could  appeal  against  it  in  the 
ordinary  higher  court  of  the  district,  in  this  instance  the  Stifts  Overret  of  Trondhjem. 
The  legal  validity  of  the  auction  is  preserved  when  confirmed  by  the  higher  court. 

On  cross-examination,  he  stated  that  the  legal  and  usual  proceeding  relating  to 
wrecking  applied  to  all  ships  wrecked  on  the  coast  of  Norway  without  exception. 

His  evidence  was  confirmed  by  that  of  Matthiessen,  a  solicitor,  who  spoke  to  the 
proceedings  above  set  forth  as  being  the  judgment  in  the  Stifts  Overret  of  Trondhjem. 

The  Court  is  to  be  at  liberty  to  draw  all  inferences  of  fact  which  a  jury  might 
draw. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover.  And  if  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  is  to  be 
entered  for  the  plaintiffs  for  such  amount  as  the  Court  shall  direct.  But  if  the  Court 
shall  be  of  opinion  in  the  negative,  then  the  verdict  entered  for  the  plaintiffs  is  to  be 
set  aside,  and  a  verdict  entered  for  the  defendants,  or  a  nonsuit,  as  the  Court  shall 
direct. 

Hugh  Hill  (with  whom  was  Milward)  argued  for  the  plaintiffs.(o)  The  solution 
of  the  question  between  the  plaintiffs  and  the  defendants  depends  upon  whether  the 
Captain  had  authority  to  bind  the  owners  of  the  cargo  by  a  sale.  The  facts  shew 
that  there  was  no  necessity  to  justify  a  sale.  The  goods  were  not  perishable,  and 
they  were  not  sold  in  order  to  procure  funds  to  repair  the  [631]  ship.  In  fact,  a 
prudent  uninsured  owner  would  not  have  sold  them.  In  Morris  v.  liobinson  (3  B.  vfe  C. 
196)  the  master  of  a  ship  injured  by  the  perils  of  the  sea  ran  into  the  Mauritius.  The 
cargo  was  put  on  shore,  when  a  part  of  it  was  burnt.  The  captain  afterwards 
abandoned  the  ship  and  cargo,  thinking  it  best  for  the  interest  of  all  concerned  to  do 
so ;  and  the  ship  and  cargo  were  sold,  by  an  order  of  the  Vice  Admiralty  Court  there. 
The  owner  of  a  portion  of  the  cargo,  which  was  not  damaged  or  perishable,  was  held 
entitled  to  recover  in  trover  from  the  purchaser ;  the  Court  holding  that  a  captain  has 
not  any  authority  to  sell  the  cargo  unless  in  cases  of  absolute  necessity,  and  that  the 
decree  of  the  Vice  Admiralty  Court  did  not  validate  the  transaction.  Freemin  v.  The  East 
India  Company  (5  B.  &  Aid.  617),  Caiman  v.  Meaburn  (1  Bing.  243)  and  Beid  v.  Darby 
(10  East,  143),  there  relied  on,  are  to  the  same  effect.  It  is  no  answer  that  the  cargo 
would  be  liable  to  injury  if  it  remained  where  it  was.  In  Tronson  v.  Dent  (8  Moo.  P.  C. 
419,  449,  450)  it  was  said  that  though  "the  cargo  is  not  to  be  left  to  perish,  or  to  bo 

(a)  In  Easter  Term,  April  26,  28,  and  May  6.  Before  Pollock,  C.  B.,  Martin,  B., 
and  Channel!,  B. 
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left  unregarded  and  uncared  for,"  ..."  if  the  goods  can  be  carried  to  the  place  of 
their  destination  in  a  merchantable  state,  although  very  much  damaged,  it  is  a  grave 
question  whether  the  master  can  in  any  case  be  justified  in  selling  the  cargo  because 
the  goods  would  be  more  damaged  in  the  course  of  conveying  them  from  the  place 
where  he  repairs  his  ship  to  the  place  of  ultimate  destination."  Considering  the 
distance,  and  the  means  of  communication,  the  master  should  have  awaited  instructions 
from  the  owners  of  the  cargo.  Such  communication  was  held  essential  to  the  validity 
of  a  bottomry  bond  in  Wilkinson  v.  Wilson  (8  Moo.  P.  C.  459). 

Secondly,  it  will  be  urged  that  the  plaintiffs,  the  underwriters,  have  no  right  to 
maintain  this  action.  The  notice  [632]  of  abandonment  was  before  the  sale,  though 
the  money  was  not  paid  until  afterwards.  The  date  of  the  acceptance  is  not  stated 
in  the  case.  Now  the  effect  of  the  abandonment  is,  "to  transfer  the  whole  interest 
in  all  that  remains  of  the  thing  insured,  so  far  as  it  is  covered  by  the  policy,  together 
with  all  the  rights  and  liabilities  arising  out  of  its  ownership  from  the  assured  to  the 
underwriter,"  "  not  only  from  the  time  that  notice  of  abandonment  is  given,  but,  by 
a  retrospective  operation,  from  the  moment  of  the  casualty  that  gave  the  right  to 
abandon,  from  which  time  the  underwriters,  by  virtue  of  the  notice  of  abandonment, 
are  subrogated  into  the  place  of  the  assured  as  complete  owners  of  the  abandoned 
property,  so  far  as  it  is  covered  by  the  insurance:"  Arnould  on  Insurance,  s.  413, 
p.  1178.  If,  after  abandonment,  a  vessel  supposed  to  be  lost  should  be  discovered  it 
will  belong  to  the  insurer :  per  Gibbs,  C.  J.,  in  Houstman  v.  Thm-nton  (Holt,  N.  P.  C. 
242).  So,  if  there  be  a  sale,  the  proceeds  become  money  had  and  received  to  the  use 
of  'the  underwriter  after  payment  by  him  of  the  total  loss :  per  Curiam,  Roux  v. 
Salvador  (3  Bing,  N.  C.  286,  288).  In  Robinson  v.  The  United  Insurance  Company,{c) 
a  case  decided  in  the  Court  [633]  of  Errors  of  the  State  of  New  York,  it  was  said 
that  "  the  acceptance  of  the  abandonment  by  the  insurer  and  a  consequent  satisfaction 
of  the  policy  vests  the  property  saved  in  the  insurer,  and,  in  its  effect,  has  a  relation 
to  the  event  which  produced  the  loss.  ...  A  suspension  of  the  acceptance  can  have 
no  other  effect  than  to  enable  the  insurer,  by  possessing  himself  of  the  knowledge  of 
all  circumstances,  to  ascertain  the  extent  of  his  liability  on  the  policy,  whether  for 
a  total  or  partial  loss.  If  partial,  the  abandonment  does  not  of  course  bind  him  ;  if 
total,  he,  as  a  legal  consequence,  succeeds  to  the  right  of  the  insured  as  to  the  property 
saved  cum  onere.  The  time  of  acceptance  can  therefore  have  no  influence  on  the 
determination  of  this  cause,  as  the  adjustment  of  the  policy  fixed  the  rights  of  the 
parties  by  their  voluntary  and  mutual  acts  on  the  question  of  abandonment,  and  what- 
ever part  of  the  subject  insured  was  saved,  became  the  property  of  the  defendants  in 
error  (the  insurers)  in  the  state  it  then  was."  Thirdly,  it  is  not  shewn  that,  according 
to  the  law  of  Norway,  the  captain  had  a  right  to  sell. (a)  Fourthly;  the  validity  of 
the  contract  of  sale  of  the  cargo  must  be  decided  by  the  authority  of  the  master,  not 
according  to  the  lex  loci  contractus,  but  according  to  the  law  of  the  domicil  of  the 

(c)  1  Johnson's  (U.  S.)  Reports,  592.  The  marginal  note  of  this  case  is  as  follows  : 
— Goods  were  insured  from  New  York  to  Cadiz,  St.  Lucia  or  Malaga,  and  were  con- 
signed to  the  master  with  directions  in  case  of  accident  to  send  bills  of  lading  to  the 
correspondents  of  the  insured  at  those  places.  During  the  voyage  the  vessel  was 
captured  by  a  French  privateer  and  carried  into  Malaga,  and  was  there  condemned  by 
the  French  consulate  as  good  and  lawful  prize.  The  property  was  abandoned  to  the 
insurers,  who  accepted  the  abandonment  and  paid  as  for  a  total  loss.  The  corre- 
spondents of  the  insured  at  Malaga,  at  the  request  of  the  master  who  did  not  know 
of  the  insurance,  and  without  any  instructions  for  that  purpose  purchased  the  cargo 
of  the  captors  by  means  of  a  broker,  and  sold  it.  After  reimbursing  themselves  for 
the  money  advanced  they  invested  the  residue  in  a  cargo  of  wine  and  brandy,  which 
was  shipped  in  the  vessel  for  the  account  and  risk  of  the  insured,  who  received  and 
sold  the  articles.  In  an  action  of  trover,  brought  by  the  insurers  against  the  insured 
to  recover  the  amount  of  the  goods  thus  received  and  sold,  it  was  held  that  a  purchase 
of  the  property  insured  by  the  agent  or  correspondent  of  the  assured,  is  for  the  benefit 
of  the  owner  or  insurer  after  abandonment  and  payment,  if  he  choose  to  affirm  the 
purchase,  and  if  the  proceeds  of  such  purchase  and  a  subsequent  sale  are  invested  in 
other  goods,  they  become  the  property  of  the  insurer  also,  for  which  he  may  maintain 
trover  if  he  elect  to  confirm  the  acts  of  the  agent. 

(a)  The  arguments  on  this  point  are  omitted. 
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owner  :  Story's  Conflict  of  Laws,  sect.  286  b.  [Martin,  B.  In  Christian  Sattlei-'s  case 
(1  D.  &  B.  C.  C.  K.  539)  there  was  much  discussion  as  to  the  law  prevailing  on  board 
a  ship.  It  appears  that  the  law  follows  the  ship  every  where.  If  a  foreign  vessel  is 
in  an  English  port  it  is  the  [634]  same  as  if  she  was  on  English  land ;  but  as  soon  as 
she  quits  the  poit  the  law  of  the  domicil  of  her  owner  prevails.]  Those  who  deal  with 
the  master  know  that  he  is  an  agent,  and  must  ascertain  the  extent  of  the  authority 
which  he  possesses.  "  Such  transactions  must  be  held  to  have  reference  to  the  master's 
implied  mandate  according  to  the  law  of  the  country  from  which  he  comes :"  Brodie's 
note  to  Lord  Stair's  Institutes,  vol.  2,  pp.  955,  956,  adopted  by  Lord  Stowell  in  T/ie 
Nelson  (1  Hagg.  Adm,  169,  175,  176).  It  is  a  general  rule  that  the  right  and  dis- 
position of  moveables  is  to  be  governed  by  the  law  of  the  domicil  of  the  owner  and  not 
according  to  their  local  situation  :  Story's  Conflict  of  Laws,  ss.  376,  380.  [Martin,  B. 
Suppose  the  goods  of  a  Frenchman  living  in  lodgings  here  were  distrained,  is  it 
contended  that  the  French  law  would  prevail"?  Wilde.  In  Story's  Conflict  of  Laws, 
sect.  388,  it  is  explained  that  if  a  foreigner  or  stranger  sends  his  property  within  a 
jurisdiction  different  from  that  within  which  he  resides,  he  impliedly  submits  it  to  the 
rules  and  regulations  in  force  in  the  country  where  he  places  it.  Channell,  B.  The 
ship  belonged  to  a  Prussian  master.]  The  plaintiff's'  contention  is,  that,  inasmuch 
as  the  cai'go  belonged  to  an  English  owner,  the  right  of  the  master  to  deal  with  it 
depended  upon  the  English  law. 

Wilde  (with  whom  was  Honyman),  for  the  defendants.  The  captain  is  the  agent 
in  some  sense  of  the  owners  of  the  goods.  It  is  his  duty  to  take  the  goods  to  their 
destination,  and  he  is  therefore  forbidden,  except  in  cases  of  absolute  necessity,  to  sell 
the  goods:  Abbott  on  Shipping,  part  3,  c.  3,  8  b.  p.  301,  9th  ed.  His  position  is 
different  where  the  owner  of  the  goods  has  treated  the  adventure  as  at  an  end,  and 
has  abandoned  the  goods.  Here  the  cargo  was  abandoned  to  the  underwriters  and 
accepted  by  them  as  totally  lost.  The  foundation  of  the  title  of  the  plaintiflTs,  [635] 
therefore,  is  that  the  goods  could  not  be  carried  to  their  destination.  In  such  a  case 
the  captain  becomes  agent  for  the  underwriters,  to  do  what  is  best  for  the  salvage. 
The  principle  which  governed  Moiris  v.  Bobinson  (3  B.  &  C.  196)  and  Freeman  v.  'The 
East  India  Company  (5  B.  &  A.  617),  where  the  captain  was  acting  as  agent  to  forward 
the  goods  to  their  destination,  does  not  apply.  Suppose  a  ship  loaded  with  warlike 
stores  is  detained  in  a  foreign  port.  If  the  merchants  there  offered  a  large  price  for 
the  stores,  however  advantageous  the  offer  might  be  to  the  owners,  the  captain  could 
not  sell ;  but  if  the  cargo  could  not  be  sent  on  and  was  abandoned,  would  not  the 
captain,  as  agent  for  the  underwriters,  be  at  liberty  to  sell  if?  [Martin,  B.  The 
captain  has  no  authority  to  sell  the  goods  merely  because  it  would  be  for  the  advan- 
tage of  the  owner  that  he  should  do  so.  In  ordinary  cases  no  one  but  the  owner  can 
deal  with  the  goods.  But  the  case  of  The  Gratitudine  (3  Ch.  Rob.  240,  259)  has 
established  the  exception,  that  in  cases  of  necessity  the  captain  may  have  authority 
to  sell.  There,  however,  the  cargo  of  oranges  would  have  become  a  rotten  mass  if 
carried  on.  Here  the  cargo  was  not  destructible.]  Every  policy  of  assurance  expressly 
empowers  the  captain  to  "  sue,  labour  and  travel  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  goods"  for  the  underwriters.  That  appears  also  from 
2  Arnould  on  Insurance,  s.  417,  p.  1189,  2nd  edition.  [Martin,  B.  Labouring  for 
their  safeguard  and  recovery  is  a  very  different  thing  from  selling  them.]  There  are 
several  cases  which  shew  that  in  case  of  abandonment  the  master  becomes  the  agent 
of  the  underwriters :  2  Phillips  on  Insurance,  c.  17,  sect.  18,  s.  1732  (and  see  3  Kent's 
Commentaries,  331),  Columbian  Insurance  Company  v.  Ashby  (4  Peters'  Supreme  Court 
(American)  Reports,  139),  Gardere  v.  The  Columbian  [636]  Insurance  Company  (7  John- 
son's (U.  S.)  Rep.  514),  United  Insurance  Company  v.  Scott  (1  Johnson's  (U.  S.)  Reports, 
105).  The  ordinary  and  reasonable  practice  is  for  the  captain  to  gather  together  the 
wreck  of  the  undertaking  and  sell  it.  Suppose  a  ship  is  reduced  to  a  congeries  of 
timbers,  it  would  not  be  reasonable  that  the  captain  should  come  home  and  tell  the 
underwriters  that  each  was  entitled  ,to  a  share.  [Martin,  B.  Your  contention  is  that 
by  the  abandonment  the  master  is  relieved  from  what  might  have  been  a  greater 
obligation  to  the  owner  of  the  cargo.]  The  agency  of  the  master  for  the  underwriters 
does  not  arise  out  of  the  contract,  but  is  one  created  by  the  necessity  of  the  case  only. 
He  is  in  the  position  of  a  person  who,  on  an  emergency  and  without  communication 
with  the  owner,  undertakes  the  guardianship  of  another  person's  property.  He  is  like 
a  negotiorum  gestor,  not  bound  to  possess  peculiar  skill,  or  to  undertake  anything 
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requiring  peculiar  skill,  but  only  bound  to  act  with  good  faith  :  Story  on  Bailments 
(5th  edition),  ss.  180,  181,  182  a.  Upon  these  principles,  the  captain  was  not  bound 
to  incur  the  expense  of  having  the  cargo  watched  through  the  winter.  He  would  not 
have  been  justified  in  leaving  it  where  it  was,  on  the  shore.  The  whole  course  of  his 
conduct  shews  that  he  was  acting  in  good  faith,  and  in  selling  was  adopting  the 
readiest  mode  of  realising  the  price  of  the  cargo  for  the  underwriters.  Had  it  been 
feasible,  he  might  have  forwarded  the  goods.  [Martin,  B.  The  power  and  duty  of 
the  master  to  tranship  was  much  discussed  in  Gibbs  v.  Grey  (2  H,  &  N.  22).]  The 
plaintiffs  are  only  entitled  to  the  price  of  the  deals  from  Hans  Clausen.  If  the  goods 
could  have  been  carried  on  there  was  no  total  loss.  Now  the  abandonment,  on  which 
the  plaintiffs  found  their  title  tb  sue  in  this  action,  [637]  assumes  that  there  was  a 
total  loss,  and  consequently  that  the  goods  could  not  have  been  carried  on.  Yet  it  is 
contended  that,  for  the  purpose  of  limiting  the  extent  of  the  captain's  authority  to 
deal  with  the  goods,  the  plaintiffs  are  at  liberty  to  say  that  there  was  no  total  loss. 
[Martin,  B.  The  underwriters  and  the  assured  have  agreed  to  treat  that  which  has 
taken  place  as  a  total  loss.  The  master  has  nothing  to  do  with  the  question  whether 
the  abandonment  was  rightful  or  not.] 

The  defendants  are  concluded  by  the  proceedings  in  the  courts  in  Norway.  After 
full  consideration  of  all  the  circumstances  on  the  spot,  the  surveyors  determined  that 
a  sale  was  the  proper  mode  of  disposing  of  the  cargo.  At  the  auction  court  it  was 
formally  decided  that  the  sale  should  take  place ;  and  on  an  appeal  from  that  decision 
to  the  proper  Court  at  Trondhjem,  in  which  it  was  prayed  that  the  auction  should  be 
disavowed  and  the  deals  given  up,  the  Court,  on  an  elaborate  review  of  the  facts, 
confirmed  the  sale.  No  evidence  has  been  given  on  the  part  of  the  plaintiffs  that  a 
ship  or  cargo  may  not  be  sold  in  Norway  under  such  circumstances.  This  Court 
cannot  sit  as  a  Court  of  appeal  from  the  diocesan  court  in  Norway  :  it  is  bound  by 
the  judgment.  In  Mmris  v.  Robinson  (3  B.  &  C.  196)  the  sale  had  taken  place  by 
order  of  the  Vice  Admiralty  Court,  and  the  Court  held  that,  as  against  the  owners  of 
the  cargo,  the  sale  was  not  valid  ;  but  it  was  not  found  as  a  fact  that  the  Vice  Admiralty 
Court  had  jurisdiction,  and  the  Court  could  see  that  it  had  not.  [Pollock,  C.  B.  If 
the  decree  for  sale  in  that  case  had  been  by  the  Court  of  an  independent  kingdom, 
the  effect  might  have  been  different.] 

This  Court  will  not  try  the  validity  of  a  sale  of  chattels  decided  to  be  valid  by  the 
Courts  of  the  country  where  the  [638]  sale  took  place.(a)  A  sale  in  market  overt  of 
the  goods  of  a  foreigner  in  this  country  would  bind  the  property  in  the  goods.  No 
greater  eff"ect  is  given  to  the  sale  by  the  Norwegian  court  than  would  be  given  by  our 
own  Courts  to  such  a  sale.  If  valid  in  Norway,  by  the  Law  of  Nations  the  sale  is 
valid  everywhere  :  Story's  Conflict  of  Laws,  s.  242.  True  it  is  that  in  the  same  work, 
ss.  383,  384,  it  is  said  that  a  contract,  good  according  to  the  law  of  the  domicile  of 
the  owner,  will  be  good  wherever  else  the  property  may  be  situate,  but  that  does  not 
imply  that  a  contract,  valid  according  to  the  law  of  the  country  where  the  goods  are, 
will  not  be  binding  also.  [Pollock,  C.  B.  If  personal  property  is  disposed  of  in  a 
manner  binding  according  to  the  law  of  the  country  where  it  is,  that  disposition  is 
binding  everywhere.  Martin,  B.  The  argument  is  that,  supposing  the  goods  of  an 
Englishman  to  be  taken  to  a  foreign  country,  and  sold  there  by  the  person  in  whose 
hands  they  are,  if  by  the  law  of  that  country  a  sale  by  a  person  in  possession  without 
title  is  valid,  and  the  goods  are  afterwards  brought  here,  the  English  owners  cannot 
retake  them.  There  is  a  distinction  between  this  case  and  one  where  an  English 
owner  entrusts  his  goods  to  a  factor  abroad,  who  wrongfully  sells  them.  In  that  case, 
perhaps,  it  may  be  presumed  that  the  agent  has  all  the  authority  which  the  law  of  the 
country  where  the  goods  are  would  give  him.] 

The  plaintiffs  are  not  entitled  to  recover  interest  in  addition  to  the  14001. 
[Pollock,  C.  B.     Interest  is  not  recoverable  in  trover.] 

Hill,  in  reply.  The  cases  establish  beyond  question  that  a  mastei-  cannot  sell 
except  in  case  of  urgent  necessity.  There  is  no  distinction,  as  to  his  power,  whether 
he  is  acting  [639]  for  the  interest  of  the  shipper  or  of  the  underwriter.  In  Story  on 
Agency,  s.  118,  it  is  said: — "In  eases  of  an  abandonment  by  the  owner  of  ship  or 
cargo  to  the  underwriters  for  a  total  loss  during  the  voyage,  the  master  becomes  the 
agent  of  the  underwriters,  by  operation  of  law,  with  the  same  general  rights  and 

{a)  On  this  point  he  referred  to  Story,  Confiict  of  Laws,  s.  286  c,  and  note,  ib. 
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authorities  as  he  would  have  in  regard  to  the  owner."  (a)  There  is  no  authority  for 
the  position  that  his  powers  are  enlarged  by  the  abandonment.  The  clause  in  the 
policy  that  he  may  sue,  labour  and  travel  for  the  underwriter  does  not  empower  him 
to  sell  the  goods.  The  effect  of  the  abandonment  is,  that  the  underwriter  is  subrogated 
into  the  place  of  the  owner  of  the  goods.  Subrogated  is  a  terra  taken  from  the  civil 
law,  meaning  put  into  the  place  of  another  for  the  purpose  of  suit.  If  the  owner  could 
have  maintained  trover  for  the  timber  after  the  abandonment,  the  plaintiffs  became 
entitled  to  do  so.  Notice  of  abandonment  was  given  on  the  4th  of  October;  the 
sale  did  not  take  place  till  the  15th.  Therefore  that  which  was  abandoned  was  the 
timber,  and  not  merely  a  debt  from  Hans  Clausen.  Whether  the  loss  was  in  reality 
total,  and  the  abandonment  properly  made,  is  merely  a  question  between  the  owner 
of  the  cargo  and  the  plaintiffs,  with  which  the  defendants  have  no  concern.  The 
plaintiffs  were  not  bound  to  have  disputed  it,  and  did  not  choose  to  do  so. 

The  evidence  establishes  these  propositions :  First,  that  there  was  no  necessity  for 
the  sale ;  secondly,  that  a  prudent  owner  would  not  have  sold  ;  and,  thirdly,  that  the 
sale  took  place  before  any  communication  by  the  master  with  the  owners  of  the  cargo. 
It  is  clear,  therefore,  that  if  the  case  had  rested  there,  the  sale  would  have  been 
unjustifiable,  and  no  property  would  have  passed  to  the  vendee.  But  then  it  is  said,  that 
by  the  law  of  Norway  the  property  [640]  passed.  The  evidence,  however,  shews 
that  a  sale  is  only  justified  by  necessity.  Then  reliance  is  placed  on  the  judgment 
of  the  Court  in  Norway.  But  neither  the  plaintiff  nor  the  defendants  were  parties 
to  that  proceeding.  Now,  one  of  the  first  principles  of  law  is,  that  to  render  a  foreign 
judgment  operative  in  this  country,  the  party  against  whom  it  is  given  must  have  had 
notice  of  it,  and  an  opportunity  of  being  heard.  The  cases,  indeed,  have  arisen  on 
judgments  in  personam,  but  there  is  no  reason  why  the  same  principle  should  not 
apply  to  judgments  in  rem.  The  subject  is  fully  discussed  in  2  Smith's  Lead.  Cas.  634. 
Moreover,  a  judgment  of  this  kind  is  not  an  estoppel  unless  it  is  pleaded  as  such  :  if 
the  party  who  relies  on  it  neglects  to  plead  it,  the  Court  are  at  liberty  to  examine  into 
the  grounds  of  the  judgment.  (Wilde  referred  to  Sanderson  v.  Collman  (4  Man. 
&  G.  209).) 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  was  an  action  of  trover,  and  the  pleas  are,  not  guilty  and  not 
possessed.  There  were  also  the  indebitatus  counts  and  a  plea  of  never  indebted.  The 
cause  came  on  for  trial  before  the  Lord  Chief  Baron  ;  but  it  was  agreed  to  frame 
a  special  case  for  the  opinion  of  the  Court,  who  are  to  form  a  judgment  as  well  upon 
the  facts  as  the  legal  result  arising  upon  them. 

The  plaintiffs  are  the  underwriters  upon  a  cargo  of  deals  shipped  on  board  a 
Prussian  vessel  called  the  "  Augusta  Bertha,"  at  Onega,  in  Russia,  for  Messrs.  Simpson 
&  Whaplate,  of  Hull.  The  bill  of  lading  was  signed  by  the  master  Michaelis,  and  was 
in  the  usual  form,  declaring  the  deals  to  be  deliverable  at  Hull.  The  vessel  set  sail, 
and  on  the  [641]  17th  September  went  ashore  near  a  place  called  Molde,  in  Norway. 
On  the  23rd  of  September  the  master  Michaelis  addressed  the  following  letter  to 
Messrs.  Simpson  &  Whaplate : — (His  Lordship  read  the  letter  of  the  23rd  September, 
1852,  ante,  p.  619.)  Upon  the  receipt  of  this  letter  on  the  4th  of  October,  Messrs. 
Simpson  abandoned  the  cargo  to  the  plaintiffs,  the  underwriters,  and  they,  upon  the 
14th  of  December,  accepted  the  abandonment,  and  paid  as  for  a  total  loss,  and  the 
bill  of  lading  was  indorsed  and  delivered  by  Messrs.  Simpson  &  Whaplate  to  them. 

Before  the  receipt  of  any  answer  to  this  letter,  the  master  Michaelis  employed 
Mr.  Width  to  act  as  his  agent,  and  he,  on  the  22nd  of  September  wrote  to  a  Mr. 
Delphin,  who  is  styled  the  "Sheriff"  and  "Director  of  Auctions,"  to  appoint  a  time 
for  holding  an  act  of  survey,  estimate  and  investigation  of  the  ship  and  her  cargo ; 
and  to  a  Mr.  Wetlesen,  the  bailiff,  to  nominate  and  appoint  surveyors.  An  act  of 
survey  was  appointed  for  the  27th  of  September,  and  surveyors  named.  The  act  was 
accordingly  held,  and  the  surveyors  recommended,  as  best  for  all  parties  concerned, 
that  the  rest  of  the  cargo  then  on  board  should  be  discharged,  and  the  whole  sold  by 
public  auction.  On  the  30th  of  September  Michaelis  and  Width  made  a  requisition 
to  the  sheriff  to  have  both  ship  and  cargo  sold,  and  in  a  postscript  it  was  stated  that 

(a)  Citing  T/ie  General  Interest  Insurance  Company  v.  Buggies,  12  Wheaton's  (U.  S.) 
Reports,  408;  per  Thomson,  J.,  ib.  414. 
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it  was  hoped  the  sheriff  would  appoint  the  sale  to  be  held  on  the  13th  of  October  at 
the  latest.  The  sale  was  appointed  to  be  held  on  the  15th  by  Mr.  Delphin  ;  but 
upon  that  day,  before  any  sale  took  place,  a  Mr.  Jervell  came  forward  in  the  trans- 
action, and  produced  a  letter  which  he  had  received  the  evening  before  from  Messrs. 
Fraser,  Redman  &  Co.,  of  London,  who  acted  on  behalf  of  the  underwriters  on  the 
ship  and  freight.  It  was  dated  the  2nd  of  October,  and  is  as  follows  :  —(His  Lordship 
[642]  read  the  letter,  ante,  p.  621.)  This  letter  was  translated  by  a  Mr.  Hans 
Clausen,  the  British  vice  consul  of  Christiansand  to  the  parties  present,  induing  the 
master  of  the  ship  and  the  auctioneer,  and  Mr.  Hans  Clausen  stated  that  he  had  also 
received  a  letter  from  a  Mr.  Moor,  of  London,  the  secretary  to  an  insurance  Company, 
stating  that  the  cargo  was  insured,  and  requesting  him  to  demand  the  delivery  of  the 
cargo  on  payment  of  the  expenses,  and  that  the  bill  of  lading  which  (it  was  said  in 
the  letter)  there  was  not  then  time  to  procure  from  Hull,  and  a  formally  attested 
power  of  attorney,  should  be  forwarded  to  him  by  the  next  post.  The  master,  Michaelis, 
then  declared  that  he  had  no  acquaintance  with  Messrs.  Fraser,  Redman  &  Co.,  and 
that  he  therefore  would  take  no  notice  of  their  letter,  but  would  act  for  the  interest 
of  all  concerned  as  far  as  lay  in  his  power.  Mr.  Hans  Clausen  stated  that  as  the 
writer  of  the  letter  to  him  (Mr.  Moor)  was  totally  unknown  to  him,  and  the  promised 
power  of  attorney  had  not  made  its  appearance,  he  was  unable  to  take  any  step ;  but 
as  he  was  fully  convinced  that  every  thing  had  been  done  for  the  interest  of  the  persons 
concerned,  he  would  only  reserve  the  right  of  all.  Mr.  Jervell  protested  against  the 
sale  both  of  ship  and  cargo  being  proceeded  with.  The  sale,  however,  afterwards  did 
proceed,  and  both  ship  and  cargo  were  sold,  and  the  cargo  was  bought  by  the  same 
Mr.  Hans  Clausen  for  about  1.,  sterling. 

On  the  12th  of  October,  Messrs.  Simpson  &  Whaplate  addressed  the  following 
letter  to  the  master  Michaelis,  which  enclosed  one  from  Mr.  Park,  the  agent  of  the 
underwriters  on  cargo.  (His  Lordship  read  the  letters  dated  12th  October  1852; 
see  p.  620.) 

These  letters  were  not  received  by  Michaelis  until  after  [643]  the  sale  had  taken 
place.  Some  time  afterwards  Mr.  Jervell  instituted  a  suit  in  the  superior  diocesan 
Court  of  Trondhjem,  against  Michaelis  the  master.  Width  his  agent,  and  Hans  Clausen 
the  purchaser  of  the  cargo,  and  on  the  28th  of  November,  1853,  a  judgment  was  given. 
This  judgment  is  a  long  document  (D.  D.  in  the  Appendix),  and  therein  Mr.  Jervell 
is  stated  to  have  prayed  to  the  Court  by  his  suit,  that  the  public  auction  should  be 
disavowed,  and  that  Mr.  Clausen  should  be  bound  either  to  deliver  up  to  the  under- 
writers the  cargo  of  fir  planks  in  natura  which  he  had  bought,  and  if  this  could  no 
longer  be  done,  to  make  compensation  for  the  loss  and  damage.  It  contains,  apparently, 
an  accurate  statement  of  the  facts  and  much  reasoning  upon  them,  and  the  formal 
judgment  was  "that  the  public  auction  was  held  to  be  confirmed." 

In  April,  1853,  the  deals  arrived  in  the  Thames,  consigned  to  the  defendants,  who 
had  made  advances  upon  them  to  Mr.  Hans  Clausen,  and  on  the  15th  the  plaintiffs 
gave  a  written  notice  of  the  circumstances  of  the  sale,  and  demanded  the  deals  to  be 
delivered  up  to  them.  The  defendants  refused  to  deliver  them  up,  and  afterwards 
sold  them,  and  they  produced  net  14701.  4s.  2d.  The  present  action  is  brought  to 
recover  this  sum.  The  plaintiffs  have  done  nothing  to  confirm  or  adopt  the  sale  of 
the  deals  in  Norway. 

This  case  was  argued  before  us  by  Mr.  Hugh  Hill,  on  behalf  of  the  plaintiffs,  and 
Mr.  J.  Wilde,  on  behalf  of  the  defendants. 

The  first  point  contended  for  by  Mr.  Hill  was,  that  assuming  the  law  of  England 
to  be  applicable,  and  that  no  proceedings  had  taken  place  in  the  Courts  of  Norway, 
the  sale  of  the  deals  was  unjustifiable  and  without  authority,  and  that  no  property  in 
the  deals  passed  to  Mr.  Clausen,  [644]  the  vendee.  Upon  this  point  some  cases  were 
cited,  but  it  is  not  necessary  to  refer  to  them  as  it  is  perfectly  clear  there  was  no 
necessity  to  justify  the  sale.  A  master  is  an  agent  to  cany  and  convey,  not  to  sell, 
and  it  is  only  in  cases  of  absolute  necessity  that  he  can  sell  either  by  the  law  of 
England  or  the  general  maritime  law.  (See  the  case  of  The  Gratitudine  (3  Rob. 
240,  259).)  Here  there  was  no  necessity  whatever ;  the  goods  were  not  perishable, 
there  was  apparently  no  want  of  funds,  and  the  owners  could  have  been  and  were 
easily  and  readily  communicated  with.  There  is,  therefore,  no  pretence  for  saying 
there  was  any  necessity  for  the  sale,  much  less  an  absolute  necessity ;  and  had  the 
case  rested  upon  this  point  we  should  have  been  clearly  of  opinion  that  according  to 
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the  law  of  England  no  title  vested  in  Mr.  Clausen  by  the  sale,  and  that  the  title  of 
the  defendants  was  not  better  than  his. 

The  second  point  made  was  as  to  the  right  of  the  plaintiffs  to  sue  in  this  action. 
It  was  contended,  by  Mr.  Hill,  that  upon  the  acceptance  of  the  abandonment  its 
operation  was  retrospective,  and  the  title  of  the  plaintiffs  to  the  deals  had  relation 
back  to  the  time  of  the  alleged  loss,  and  it  seems  clear  that  it  is  so:  (A mould  on 
Insurance,  p.  1178,  Article  408  (s.  413,  second  edition),  and  the  note  there).  The 
case  cited  by  Mr.  Hill  from  the  Court  of  Errors  of  New  York,  Robinson  v.  The  United 
Insurance  Company  (1  Johnson's  (U.  S.)  Rep.  592)  is  not  mentioned  by  Mr.  Arnould 
in  his  first  edition,  but  it  is  in  conformity  with  the  law  as  stated  by  him  ;  and  although 
it  seems  the  point  has  never  been  directly  decided  in  England,  we  think  the  law  is  as 
contended  for  by  Mr.  Hill,  and  that  the  title  of  the  plaintiffs  to  the  deals  had  relation 
back  to  a  time  anterior  to  the  sale  to  Mr.  Clausen.  The  plaintiffs,  therefore,  are  the 
proper  parties  to  maintain  this  action. 

[645]  But  it  was  argued,  by  Mr.  Wilde,  that  the  abandonment  not  being  accepted 
until  after  the  sale,  the  underwriters  were  bound  to  take  the  subject  of  abandonment 
as  it  then  was,  viz.  the  debt  from  Mr.  Clausen,  for  the  price.  But  we  think  this  is 
not  so  ;  and  that  they  obtained  a  title  to  the  goods  themselves  in  the  state  and  con- 
dition in  which  they  were  at  the  time  of  the  loss,  and  that  they  are  not  of  necessity 
bound  by  the  intermediate  act  of  the  master. 

We  also  think  that  the  propriety  of  the  abandonment,  and  whether  or  not  Messrs. 
Simpson  could  have  insisted  upon  it  had  the  plaintiffs  objected,  is  a  question  entirely 
between  the  assured  and  the  underwriters,  and  with  which  the  defendants  or 
Mr.  Clausen  have  nothing  to  do. 

The  next  point  argued  was,  what  is  the  law  of  Norway  upon  such  a  sale  as  the 
present?  and  if  it  be  at  variance  with  the  law  of  England,  is  it  binding  upon  an 
English  owner  ?  There  was  a  great  deal  of  evidence  as  to  the  law  of  Norway  ;  and, 
undoubtedly,  it  seems  to  be  the  opinion  of  several  of  the  gentlemen  who  were 
examined,  that  by  it  a  sale  by  the  master  of  the  ship  transfers  the  property  to  the 
purchaser,  and  that  the  owner  must  look  for  whatever  remedy  he  may  have  to  the 
master ;  and  the  question,  in  the  event  of  this  law  differing  from  that  of  England, 
which  law  should  prevail,  is  one  of  very  great  difficulty. 

We  think,  however,  that  the  case  must  be  decided  upon  the  judgment  in  the 
superior  diocesan  court  of  Trondhjem,  and  that  it  is  not  necessary  for  us  to  express 
any  opinion  on  the  point.  After  much  consideration,  we  are  of  opinion  that  the 
parties  to  this  suit  are  concluded  by  the  judgment  of  that  Court. 

It  is  clear  that  Mr.  Jervell  was  the  agent  of  the  plaintiffs  in  instituting  the  suit, 
and  as  against  them  the  Court  must  be  taken  to  have  had  jurisdiction, — indeed  there 
is  no  evi-[646]-dence  that  it  had  not.  The  defendants  are  the  consignees  of  the  deals 
from  Mr.  Hans  Clausen,  and  are  defending  the  present  action  upon  his  right  and  title. 
We,  therefore,  think  that  the  parties  to  the  present  action  were  privies  to  the  suit  in 
Norway.  The  remedy  sought  was  in  the  nature  of  one.  in  rem,  viz.,  that  the  auction 
should  be  disavowed  and  the  deals  delivered  up  in  specie,  if  it  were  possible  to  do  so. 
The  judgment,  was,  that  the  public  auction  was  to  be  confirmed. 

This  seems  to  us  to  be  in  the  nature  of  a  judgment  in  rem,  and  such  a  judgment 
finally  determines  the  question. 

The  law  upon  the  subject  will  be  found  in  Mr.  Smith's  note  to  The  Dxicliess  of 
Kingston's  case,  2  Smith's  Leading  Cases  439.(a)  The  judgment  of  the  superior 
diocesan  Court,  in  substance,  was  that  the  sale  was  valid  and  the  property  in  the 
deals  passed  ;  there  is,  therefore,  an  adjudication  upon  the  status  of  the  thing  adjudi- 
cated upon,  and  this  seems  to  us  to  conclude  all  parties  and  privies  to  the  suit  from 
saying  that  the  status  is  not  such.  It  is  similar  to  the  condemnation  of  goods  in  the 
Exchequer  and  the  sentence  of  a  prize  court,  both  of  which  are  conclusive  as  to  the 
ownership  of  the  goods  or  ship.  It  was  said  by  Mr.  Hill  that  this  judgment  could 
be  avoided  for  fraud.  This  is  so  if  there  were  fraud  found  to  affect  it,  but  there 
is  none.  It  is  impossible  to  say  there  was  any  fraud  in  the  Court.  Indeed  we  see 
no  reason  to  believe  that  the  judge  was  not  perfectly  bona  tide.  If  the  defence  to  the 
suit,  by  the  master  or  his  agent  and  Mr.  Clausen,  can  be  said  to  be  fraudulent,  that 

(a)  Second  edition,  p.  311 ;  page  612,  fourth  edition. 
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is  not  the  species  of  fraud  to  affect  the  judgment.  Such  fraud  must  be  a  fraud  in  the 
procuring  of  the  judgment,  such  as  collusion  or  the  like,  or  fraud  in  the  Court  itself. 

It  was  also  said  that  the  judgment  ought  to  have  been  [647]  pleaded.  But  this 
is  not  so.  If  it  be  a  judgment  in  rem,  it  is  conclusive  evidence  upon  the  plea  that 
the  goods  were  not  the  plaintiffs',  and  there  is  no  necessity  to  plead  it. 

But,  assuming  that  the  judgment  is  not  one  in  the  nature  of  a  judgment  in  rem,  it 
seems  to  us  nevertheless  it  must  be  taken  as  conclusive.  The  plaintiffs  thought  fit  to 
seek  their  legal  remedy  in  what  must  be  taken  to  be  a  foreign  court  of  competent 
jurisdiction,  and  judgment  has  been  given  against  them.  We  think  they  are  con- 
clusively bound  by  it.  "Interest  reipublicse  ut  sit  finis  litium."  If  a  plea  were 
necessary  we  should  permit  an  amendment.  In  the  present  state  of  the  law  it  would 
be  almost  imperative  upon  us  to  do  so.  In  our  judgment,  however,  the  proceeding  is 
in  the  nature  of  one  in  rem,  and  no  plea  is  necessary. 

It  is  observable  that  this  judgment  was  given  in  November  1853,  after  the  con- 
version, but  we  think  this  immaterial. 

In  our  opinion  its  real  operation  is  a  conclusive  adjudication  upon  the  validity  of 
the  sale  whereby  the  transaction  has  passed  in  rem  adjudicatam,  and  all  controversy 
upon  it  ended  as  between  parties  and  privies  to  the  suit. 

Verdict  for  the  plaintiffs  to  be  set  aside,  and  a  verdict  entered  for  the  defendants. 

[648]  Griffiths  v.  Gidlow.  July  1,  1858. — Plaintiff,  a  workman,  employed  with 
others  in  sinking  a  pit,  being  at  the  bottom,  was  injured  by  the  fall  of  a  tub  of 
water  which  was  being  drawn  up  by  machinery.  Evidence  was  given  that  the 
tackle  was  improper,  not  being  fitted  with  a  safe  hook,  and  that  a  jiddy  should 
have  been  used.  The  plaintiff  worked  with  the  hook  making  no  complaint  of  it. 
A  jiddy  had  been  provided  by  the  master,  who  had  directed  that  it  should  be 
used  when  earth  was  raised.  The  plaintiff,  in  his  master's  presence,  had  complained 
that  the  jiddy  was  not  used  for  water.  The  master  was  at  the  workings  several 
times  each  day.  Held,  that  the  master  was  not  liable ;  first,  because,  assuming 
the  injury  to  have  arisen  from  the  defect  of  the  hook,  the  workman  himself 
voluntarily  used  it,  and  it  was  not  shewn  that  the  injury  was  not  caused  by  his 
own  rashness.  Secondly,  because,  assuming  it  to  have  arisen  from  the  neglect  to 
use  the  jiddy,  the  master,  having  provided  a  proper  apparatus,  was  not  liable  for 
the  neglect  of  the  plaintiff's  fellow  workmen  in  omitting  to  use  it. 

[S.  C.  27  L.  J.  Ex.  404.] 

The  declaration  stated  that  the  defendant,  before  and  at  the  time  of  the  committing 
of  the  grievances  &c.,  was  making  and  sinking  a  certain  shaft,  and  was  possessed  of  a 
certain  barrel  then  by  the  defendant  used  for  drawing  water  out  of  the  said  shaft, 
which  said  barrel  was  then  under  the  care  and  management  of  the  defendant  and 
certain  other  servants  of  the  defendant;  and,  before  the  committing  of  the  said 
grievances,  the  plaintiff  had  contracted  with  the  defendant  to  do  work  for  the  defen- 
dant in  and  about  the  sinking  of  the  said  shaft ;  and  in  performance  of  that  contract 
was,  at  the  time  of  the  committing  of  the  said  grievances,  lawfully  and  by  the  permission 
of  the  defendant  in  and  at  the  bottom  of  the  said  shaft :  Yet  the  defendant,  not  regarding 
his  duty  in  that  behalf,  by  himself  and  his  servants  in  that  behalf,  took  so  bad  and  such 
little  care  of  the  said  barrel,  and  conducted  himself  by  his  said  servants  so  negligently 
in  the  management  thereof  when  using  the  same  as  aforesaid,  and  the  defendant  found 
and  provided,  and  knowingly  used  and  allowed  to  be  nsed  in  and  for  the  purposes  aforesaid, 
such  insufficient  and  impvper  machinery,  implements  and  m.atters,  and  such  insufficient, 
impi'oper  and  unfit  pvcesses  and  modes  far  tJie  purpose  aforesaid,(a)  that,  by  reason  of  the 
premises  and  of  the  said  negligence  and  improper  conduct  of  the  defendant  and  his 
servants  in  that  [649]  behalf,  the  said  barrel  fell  down  the  said  shaft  and  struck  the 
plaintiff  with  great  violence,  and  greatly  injured  the  plaintiff,  and  the  plaintiff  was 
thereby  knocked  down,  greatly  hurt,  permanently  lamed,  &e. 

Pleas.  First :  Not  guilty.  Second  :  That,  before  and  at  the  time  of  the  committing 
of  the  supposed  grievances,  the  plaintiff  was  the  servant  of  the  defendant,  working  for 

(a)  The  words  in  italics  were  not  in  the  declaration  as  originally  drawn,  but  were 
inserted  in  pursuance  of  leave  to  amend  given  at  the  trial. 
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certain  wages  &c.,  and  that,  at  the  said  time  when  &c.,  the  plaintiff  was  in  and  at  the 
bottom  of  the  said  shaft  in  the  performance  of  his  duty  as  such  servant  and  not  otherwise 
howsoever ;  and  that  the  plaintiff  never  contracted  with  the  defendant  to  work  for  the 
defendant  in  or  about  the  sinking  of  the  said  shaft,  or  otherwise,  save  to  work  for  the 
defendant  as  such  servant  as  aforesaid,  at  wages  as  aforesaid.  The  plaintiff  took  issue 
on  this  plea. 

At  the  trial,  before  Byles,  J.,  at  the  Liverpool  Spring  Assizes,  it  appeared  that  the 
plaintifi"  was  a  mine  sinker  employed  by  the  defendant  to  assist  in  sinking  a  shaft  or 
coal  pit  belonging  to  the  defendant  at  Hindley,  near  Wigan,  in  Lancashire,  at  daily 
wages.  On  the  7th  of  October,  1857,  he  was  at  work  at  the  bottom  of  the  shaft,  part 
of  his  duty  being  to  assist  in  filling  tubs  with  water  and  earth,  which,  being  attached 
to  the  rope  by  the  plaintiff  himself  or  his  fellow  workmen  at  the  bottom,  were  drawn 
up  to  the  top  by  the  rope,  which  ran  over  a  pulley  above  the  mouth  of  the  pit.  The 
following  is  the  mode  in  which  the  tubs  are  raised.  The  tub  is  attached  to  the  rope 
by  hooks ;  the  tub  is  then  raised  a  few  feet,  and  if,  on  being  tried,  it  is  found  to  be 
securely  hooked,  the  man  at  the  bottom  of  the  pit  cries  out  "all  right,"  and  upon  that 
it  is  wound  up.  It  was  alleged  to  be  the  duty  of  the  banksman,  when  a  tub  arrives  a 
little  above  the  surface  of  the  ground,  to  place  a  jiddy  or  slide  so  as  to  prevent  it  from 
falling  back  when  uuhooked  from  the  end  of  the  rope.  The  defendant  was  in  [650] 
the  habit  of  coming  to  the  workings  several  times  in  the  course  of  the  day.  He  had 
provided  a  jiddy,  and  directed  that  it  should  be  used  when  earth  was  brought  up,  but 
not  for  water.  The  defendant  had  employed  a  competent  banksman.  On  the  occasion 
in  question  the  plaintiff  had  assisted  in  filling  a  tub  with  water.  The  tub,  having  been 
drawn  up  to  the  surface  to  be  emptied,  fell  from  the  top  upon  the  plaintiff  and  injured 
bim.  Evidence  was  given  that  the  jiddy  ought  to  have  been  used  for  water  as  well  as 
earth,  and  that  the  hook  for  attaching  the  tub  to  the  rope  was  dangerous,  not  being 
fitted  with  a  spring,  or  sufficiently  long.  It  was  suggested  that  the  accident  had  arisen 
from  the  want  of  a  jiddy  and  the  defective  hook,  the  tub  having  become  released  from 
the  hook  before  it  was  properly  landed.  The  plaintifi"  knew  the  hook  which  was  used 
and  had  made  no  complaint  of  it,  but  he  had  complained,  in  the  defendant's  presence, 
that  the  jiddy  was  not  used  for  water.  Other  workmen  had  complained  of  the  danger 
of  working  in  the  pit  with  the  tackle  used. 

The  learned  Judge  told  the  jury  that  the  defendant  was  not  liable  if  the  accident 
was  occasioned  by  the  negligence  of  the  plaintiff'  or  his  fellow  workmen,  but  that  they 
might  find  the  defendant  guilty  if  they  thought  that  it  was  caused  by  the  improper 
omission  to  use  a  part  of  the  machinery,  if  such  omission  existed  by  the  defendant's 
order  or  with  his  sanction  :  in  other  words,  that  the  defendant  was  liable  if  the  accident 
was  occasioned  by  an  improper  and  dangerous  process  habitually  used  by  him  or  with 
his  sanction.     The  jury  found  a  verdict  for  the  plaintiff'. 

Monk,  in  Easter  Term,  had  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection  in  this ;  that  the  learned  Judge  ought  to  have  told  the  jury  that,  if  the 
plaintiff'  knew  that  the  machinery  employed  was  insufiacient,  or  that  the  course  of 
practice  pursued  was  unsafe,  andj  not-[651]-withstanding  such  knowledge,  continued 
in  the  defendant's  employment,  he  could  not  recover;  or  why  the  judgment  should 
not  be  arrested. 

Knowles  and  Milward  shewed  cause.(a)  The  defendant  was  guilty  of  personal 
negligence  in  providing  improper  machinery,  which  was  used  under  his  direction  after 
he  had  notice  that  it  was  unsafe.  In  Roberts  v.  Smith  (2  H.  &  N.  213),  a  labourer  was 
examining  the  put-logs  of  which  the  scaff'old  was  to  be  built,  when  the  defendant,  the 
master,  stopped  him,  and  told  him  "not  to  bi-eak  any  more  :  though  in  building  the 
scaffold  the  labourer  used  only  such  materials  as  he  thought  sufficient :  it  was  held 
that  there  was  evidence  to  go  to  the  jury  of  the  master's  negligence,  upon  which  they 
might  find  for  the  plaintiff'.  There  the  act  which  immediately  caused  the  accident 
was  that  of  the  plaintiff"s  fellow  sei-vant.  That  case  was  not  so  strong  as  the  present, 
because  here  the  master  had  express  notice  of  the  dangerous  character  of  the  particular 
machinery  which  was  to  be  employed.  Knowing  the  danger  he  ordered  the  jiddy  to 
be  used  for  earth  only.  In  Patersoii  v.  IVallace  (I  Macqueen,  748,  751),  it  was  laid 
down  that  "it  is  the  master's  duty  to  be  careful  that  his  servant  is  not  induced  to 

(a)  In  Trinity  Term,  June  3.  Before  Pollock,  C.  B.,  Martin,  B.,  VVatsou,  B.,  and 
Channell,  B. 
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work  under  a  notion  that  tackle  or  machinery  is  staunch  and  secure  when,  in  fact,  the 
master  knows,  or  ought  to  know,  that  it  is  not  so.  And  if  from  any  negligence  in 
this  respect  damage  arises,  the  master  is  responsible."  The  plaintiff  seeks  to  make 
the  defendant,  his  master,  responsible,  not  for  any  negligence  of  his  fellow  servants, 
but  for  the  defendant's  own  neglect  in  not  providing  a  proper  hook.  If  a  rule  is  to 
be  laid  down  that  a  servant  shall  not  recover  against  his  master  for  an-  accident  occa- 
[652]-sioned  by  the  master's  wilfully  neglecting  to  provide  safe  tackle  for  the  use  of 
his  servants,  or  recklessly  directing  the  use  of  that  which  he  knows  to  be  unsafe, 
because  the  servant  may  have  suspected  the  tackle  to  be  unsafe,  it  will  be  productive 
of  great  hardships  in  practice.  The  plaintiff  here  was  a  collier,  and  therefore  subject 
to  the  provisions  of  the  4  Geo.  4,  c.  34,  s.  3.  Suppose  that,  considering  the  machinery 
unsafe,  he  had  chosen  to  quit  his  service,  he  might  have  been  compelled  by  the 
magistrates  to  have  returned  to  his  work,  and  punished  by  imprisonment  for  quitting 
his  employment,  unlass  he  could  have  shewn  to  their  satisfaction  that  the  machinery 
was  obviously  unsafe  and  insufficient.  It  cannot  therefore  be  laid  down  as  a  rule  that, 
in  continuing  to  work  under  such  circumstances  the  servant  voluntarily  undertakes 
the  risk  arising  from  the  master's  recklessness  or  negligence. 

Monk  and  Parker,  in  support  of  the  rule.  First,  as  to  the  alleged  neglect  in  not 
causing  the  jiddy  to  be  used.  The  master  had  provided  a  proper  jiddy,  and  had 
employed  competent  workmen,  who  might  have  used  it.  He  had  therefore  done  all 
that  the  law  requires  a  master  to  do.  [Martin,  B.  I  think  that  he  ought  to  have 
insisted  on  the  jiddy  being  used  for  water.  He  gave  orders  to  the  banksman  to  use 
the  jiddy  for  earth.]  The  principle  is  well  established  that  a  servant  undertakes  the 
risks  incident  to  his  employment,  and  cannot  turn  round  and  sue  his  master  for  an 
accident  occasioned  by  the  risk  he  has  so  undertaken.  Thus,  in  Priestley  v.  Foxoler 
(3  M.  &  W.  1),  the  master  was  held  not  responsible  for  an  accident  to  his  servant 
arising  from  a  defect  in  the  construction  of  a  van,  which,  being  overloaded,  broke 
down.  [Pollock,  C  B.  No  doubt  it  is  rather  the  business  of  a  coachman  than  of  the 
master  to  ascertain  the  state  of  the  vehicle  he  drives.  Suppose  the  wheel  of  a  carriage 
is  [653]  defective,  and  the  master  observes  it  and  expresses  his  opinion  about  it ;  if, 
after  that,  the  servant  chooses  to  drive,  he  would  take  his  risk  with  his  master.]  In 
Assop  v.  Yates  (2  H.  &  N.  768)  the  master  was  held  not  liable,  for  the  reason,  amongst 
others,  that  the  servant,  after  having  complained  of  the  hoarding,  voluntarily  continued 
at  work.  In  Skipp  v.  The  Eastern  Counties  Mailway  (9  Exch.  223)  a  similar  point  was 
decided :  there  the  learned  Judge  said  that  the  defendant  was  liable  if  the  accident 
was  occasioned  by  an  improper  and  dangerous  practice  habitually  used  by  him  and 
with  his  sanction.  Now  in  Dynen  v.  Leach  (26  L.  J.,  Exch.  221)  Bramwell,  B.,  said, 
"  there  is  nothing  legally  wrongful  in  the  use,  by  an  employer,  of  works  or  machinery 
more  or  less  dangerous  to  his  workmen,  or  less  safe  than  others  that  might  be  adopted. 
It  may  be  inhuman  so  to  carry  on  his  works  as  to  expose  his  workmen  to  the  peril  of 
their  lives,  but  it  does  not  create  a  right  of  action  for  an  injury  which  it  may  occasion 
when  the  workman  has  known  all  the  facts,  and  is  as  well  acquainted  as  the  master 
with  the  nature  of  the  machinery,  and  voluntarily  uses  it."  In  the  present  case  the 
learned  Judge's  direction  was  defective  in  not  adverting  to  the  fact  that  the  plaintiff 
had  notice  of  the  danger.  [Pollock,  C.  B.  If  there  is  a  dangerous  process  which  is 
convenient  to  the  workmen  the  master  is  not  bound  to  compel  them  to  use  a  safe  one. 
They  may  for  their  mutual  convenience  incur  the  greater  risk.]  The  remarks  of  Lord 
Cranworth,  in  Paterson  v.  Wallace  (1  Macqueen,  748),  apply  only  to  a  case  where  the 
servant  has  no  notice  of  the  danger  he  is  incurring.  The  fact  that  the  jiddy  was  not 
used  by  the  banksman  was  a  species  of  risk  which  a  servant  undertakes, as  one  of  the 
risks  of  his  service:  JFiggett  v.  Fox  (11  Exch.  832).  One  of  the  [654]  reasons  which 
induced  the  Court  to  hold  the  defendant  not  liable  in  that  case  was  that,  from  the 
nature  of  things,  a  workman  is  just  as  likely  to  be  acquainted  with  the  risks  he  runs 
as  the  employer.  Hutchinsmi  v.  The  Ywk,  Newcastle  and  Berwick  Bailway  Company 
(5  Exch.  343)  is  to  the  same  effect.  As  to  the  defect  in  the  hook,  the  plaintiff  was 
the  person  who  himself  attached  the  bucket  to  the  hook,  and  though  he  had  complained 
of  the  insecurity  of  it,  he  did  not  quit  his  employment  but  voluntarily  took  his  chance 
of  what  might  happen. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.     This  is  an  action  to  recover  damages  for  an  injury  sustained  by  the 
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plaintiflf.  The  circumstances  were  these :  the  plaintiff  was  a  mine  sinker,  and  was, 
together  with  several  other  workmen,  employed  by  the  defendant  in  sinking  a  coal 
pit  in  Lancashire.  The  plaintiff  was  at  work  at  the  bottom  of  the  pit,  and  had  assisted 
in  filling  a  tub  with  water,  which  was  drawn  up  to  the  top  to  be  emptied.  Owing  to 
something  which  occurred  at  the  top,  where  other  workmen  were  employed  to  empty 
it,  the  tub  fell  down  the  pit  and  injured  the  plaintiff. 

The  cause  was  tried  before  my  brother  Byles  at  the  last  Liverpool  Assizes,  and  a 
verdict  found  for  the  plaintiff,  and  a  rule  was  obtained  for  a  new  trial,  which  has  been 
argued  before  us.  On  the  argument,  it  was  admitted  by  the  learned  counsel  for  the 
plaintiff,  that  it  has  now  been  settled,  by  all  the  Courts  at  Westminster  Hall,  that  a 
master  is  not  responsible  for  an  injury  sustained  by  a  servant  for  the  mere  negligence 
of  a  fellow  servant  engaged  in  the  same  employment ;  but  the  Court  of  Exchequer 
Chamber,  in  Roberts  v.  Smith  (2  H.  &  N.  213),  has  decided  that  it  is  the  master's  [655] 
duty,  when  he  personally  interferes,  to  take  care  to  provide  that  the  tackle  and  appar- 
atus supplied  by  him  is  proper  and  secure,  and  that  he  is  liable  for  damage  caused 
by  want  of  due  care  in  this  respect.  The  same  principle  was  laid  down  by  the  House 
of  Lords  in  Patersoi}  v.  Wallace  ( 1  Macqueen,  748),  as  existing  in  the  law  of  Scotland, 
and  it  was  sought  to  bring  the  present  case  within  it  by  two  circumstances. 

First,  evidence  was  given  that  the  hook  by  which  the  barrel  was  attached  to  the 
tackle  which  drew  it  up  was  not  safe  ;  that  it  ought  to  have  been  a  spring  hook,  which 
it  was  alleged  would  have  prevented  the  misfortune  which  led  to  the  accident.  The 
answer  to  this  seems  to  us  to  be,  that  the  plaintiff  himself  knew  the  hook  which  was 
used,  and  worked  with  it  himself,  possibly  attached  it  to  the  tub  or  barrel  which 
afterwards  fell  upon  him,  and  seems  never  to  have  made  any  observation  or  complaint 
in  I'espect  of  it.  We  think  that  a  servant  so  acting  cannot  maintain  an  action  against 
his  employer.  He  himself  was  contributory  to  the  injury,  and,  as  it  was  stated  by 
Lord  Cranworth,  in  the  case  in  the  House  of  Lords,  it  is  essential  for  the  plaintiff  or 
pursuer  to  establish  that  the  injury  arose  from  no  rashness  of  his  own. 

The  second  circumstance  relied  on  was,  that  an  apparatus  called  a  jiddy  was  not 
used.  It  was  proved  that  the  defendant  had  supplied  a  jiddy  for  the  purpose  of  being 
placed  over  the  top  of  the  pit  where  the  tub  was  emptied ;  and  the  workmen  at  the 
top  used  it  when  soil  or  earth  was  brought  up,  but  not  when  water  was  raised  out 
of  the  pit.  It  was  proved  also  that  the  defendant  was  in  the  habit  of  coming  to  the 
place  where  the  pit  was  sinking  several  times  daily.  We  think  that  the  defendant  is 
not  rendered  liable  by  these  circumstances.  He  supplied  a  proper  apparatus.  The 
defendant's  fellow  workmen  neglected  to  use  it;  there  was  no  evidence  that  the 
defendant  gave  any  direction  whatever  to  [656]  this  effect ;  and  it  seems  to  us,  that 
to  hold  the  defendant  liable,  would  be  to  utterly  fritter  away  the  rule  that  the  master 
is  not  answerable  for  an  injury  caused  to  one  servant  by  the  negligence  of  another. 
In  the  case  of  Vose  v.  The  Lancashire  and  Yorkshire  Railway  Company  (2  H.  &  N.  728, 
734),  this  Court  expressed  an  opinion  that  extreme  caution  should  be  used  not  to 
relax  the  rule,  and  to  this  we  adhere.  We  therefore  think  that  the  rule  must  be 
absolute  for  a  new  trial, 

Kule  absolute.  (6) 

Pennington  and  Others  v.  Cardale  and  Others.  July  1,  1858.— Leases  granted 
by  deans  and  chapters  for  long  terms  of  years,  not  in  conformity  with  the  dis- 
abling and  restraining  statutes,  are  not  void  but  voidable  only.— P.,  a  lessee, 
being  in  possession,  and  the  dean  and  chapter  of  C.  being  possessed  of  the 
reversion  expectant  upon  his  term,  of  the  manor  of  NV.,  in  June  1786  granted 
certain  building  leases  for  99  years,  from  Michaelmas  1786,  of  certain  premises, 
part  of  the  manor,  at  several  yearly  rents  of  141.,  payable  to  the  dean  and  chapter 
and  P.  respectively.  Rent  was  regularly  paid  to  and  accepted  by  successive 
deans  down  to  1856.  In  1849,  on  the  surrender  by  the  plaintiffs  of  the  existuig 
lease  of  the  manor,  the  dean  and  chapter  re-demised  the  manor  for  21  years  to 
the  plaintiffs,  "  except  and  reserved  out  of  this  demise  unto  the  said  dean  and 
chapter  and  their  successors,  all  such  rents  and  sums  of  money  and  other  right 
and  interest,  benefit  and  advantage,  which  hath  been  or  are,  or  shall  be  reserved 

(5)  See  The  Bartanshill  Coal  Company  v.  Beid,  3  Macqueen,  266. 
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to  them  in  and  by  any  building  leases  for  long  terms  of  years  of  any  part  of  the 
several  lands  and  tenements  hereby  demised,"  &c.  "  to  have,  hold,  occupy  and 
enjoy  the  site  and  courtlodge  and  all  other  the  premises  with  the  appurtenances, 
except  as  before  excepted,  and  subject  to  the  building  leases."  Held,  that  the 
demise  to  plaintiffs  was  subject  to  all  leases  de  facto  granted,  and  that  the 
plaintiffs  did  not  acquire  any  right  to  avoid  the  building  lease  of  1786. — Semble, 
that  the  premises  comprised  in  the  building  lease  of  1786  were  excepted  out  of 
the  lease  of  1849. 

[S.  C.  27  L.  J.  Ex.  438  ;  6  W.  R.  837.     Disapproved,  Governors  of  Magdalen      • 
Hospital  v.  Kiwtts,  1879,  4  A.  C.  334.] 

Ejectment  to  recover  possession  of  a  house  and  piece  of  land  in  St.  Mary, 
Newington,  parcel  of  the  manor  of  Walworth. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  special  case  to  be  settled  by  an  arbitrator.  The  case  was  in  substance 
as  follows : — 

At  the  time  of  the  making  the  lease  next  mentioned,  the  Dean  and  Chapter  of 
Canterbury  were  seized  in  fee  of  the  manor  of  Walworth.  By  lease  of  the  27th  of 
June,  1771,  [657]  the  Dean  and  Chapter  demised  to  H.  Penton  the  manor  of  Walworth, 
including  the  property  claimed  in  this  action,  for  21  years,  at  the  rent  of  281.  8s.  4d., 
payable  half  yearly. 

An  act  of  parliament  was  passed  in  1774  entitled  "An  Act  for  enabling  the  Dean 
and  Chapter  of  Canterbury,  H.  Penton  and  T.  Brandon  to  grant  building  leases, 
pursuant  to  two  several  agreements  entered  into  for  that  purpose."  After  reciting 
the  lease  of  June  1771,  an  agreement  dated  the  23rd  of  February,  1773,  between  the 
Dean  and  Chapter  and  H.  Penton;  a  lease,  dated  November,  1773,  from  the  Dean 
and  Chapter  to  Thomas  Brandon  of  other  portions  of  their  property  at  Newington 
not  included  in  the  lease  to  H.  Penton,  and  an  agreement  between  the  Dean  and 
Chapter  and  Thomas  Brandon,  dated  the  3rd  of  December,  1773  :  and  that  it  was 
desirable  that  the  agreements  should  be  carried  into  effect,  which  by  reason  of  the 
disabling  statutes  passed  in  the  reign  of  Queen  Elizabeth  could  not  be  done :  the  Act 
provides  that  from  May,  1774,  the  agreements  should  be  confirmed;  and  that  it 
should  be  lawful  for  the  Dean  and  Chapter  and  their  successors,  and  the  said 
H.  Penton,  his  executors,  administrators  and  assigns  jointly,  and  also  for  the  said 
Dean  and  Chapter  and  their  successors,  and  the  said  T.  Brandon,  his  executors, 
administrators  and  assigns  jointly,  and  they  severally  were  empowered,  notwithstanding 
any  statutes  then  in  force,  from  time  to  time  by  indenture  to  make  any  leases  of  all 
or  any  part  of  the  lands,  &c.,  to  Penton  and  Brandon  respectively  demised,  to  any 
person  or  persons  for  any  term  of  years  not  exceeding  99,  to  take  effect  in  possession 
and  not  in  reversion  or  remainder  or  by  way  of  future  interest,  for  the  purpose  of 
making  any  new  buildings,  &c.,  at  the  best  and  most  improved  yearly  rent,  &c., 
without  taking  any  line  or  sum  of  money,  &c.,  for  the  making  of  such  lease,  and  so 
as  the  rent  be  reserved  quarterly,  and  that  one  [658]  moiety  of  the  rent  to  be 
reserved  in  respect  of  the  premises  so  demised  to  H.  Penton  or  any  part  thereof, 
during  the  continuance  of  the  term  to  be  granted  of  the  said  premises,  be  made 
payable  to  the  Dean  and  Chapter  and  their  successors,  and  that  the  other  moiety  of 
the  rent  to  be  reserved  in  respect  of  the  said  premises  so  demised  to  H.  Penton  be 
reserved  to  H.  Penton,  his  executors,  &c. 

The  Act  then  contains  similar  provisions  as  to  the  reservation  of  rents  in  leases  to 
be  granted  by  the  Dean  and  Chapter  and  Thomas  Brandon,  of  portions  of  the  land 
comprised  in  his  demise. 

Then  follow  certain  restrictions  as  to  all  leases  to  be  granted  under  the  Act, 
namely  :  "and  so  as  all  and  every  such  lease  &c.  be  under  the  following  restrictions, 
that  is  to  say ;  that  no  such  lease  shall  be  valid  unless  there  shall  be  therein  contained 
a  condition  of  re-entry  on  non-payment  of  the  rent,  and  unless  the  lessee  to  whom 
such  lease  shall  be  made  execute  a  counterpart,  and  covenant  for  the  payment  of  the 
rent  to  be  thereby  reserved,  and  to  build  and  keep  in  repair  the  buildings  intended 
and  agreed  to  be  built  by  such  lease,  and  so  as  there  be  contained  in  such  lease  all 
such  conditions,  covenants,  &c.,  on  the  part  of  the  lessee,  as  are  usual  or  proper  in 
such  cases." 

A  copy  of  the  Act  accompanied  the  case  and  was  taken  as  part  of  it. 
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By  lease  of  the  25th  of  June,  17S5,  the  Dean  and  Chapter,  upon  surrender  of  the 
prior  lease,  again  demised  to  H.  Penton  the  premises  comprised  in  the  lease  of  the 
29th  of  June,  1771,  for  21  years,  from  Midsummer  day  then  last  past. 

By  indenture,  26th  of  June,  1786,  between  the  Dean  and  Chapter  and  Penton  of 
the  one  part,  and  Thomas  Clutton  of  the  other  part ;  after  reciting  the  said  act  of 
parliament :  it  was  witnessed,  that  by  virtue  of  the  powers  [659]  vested  in  the  Dean 
and  Chapter  by  the  said  Act,  and  also  in  consideration  of  the  rents  and  covenants, 
&c.,  on  the  part  of  Clutton,  &c.,  and  of  the  costs  and  charges  that  Clutton  had  been 
at  in  building  the  messuages  thereinafter  mentioned ;  the  Dean  and  Chapter  and 
Penton,  and  each  of  them,  did  demise  &c.,  to  Clutton,  certain  parcels  of  ground  in 
Newington,  together  with  such  messuages  as  were  then  erecting,  or  which  should  be 
erected  during  the  demise  upon  the  said  land,  &c. :  Habendum  to  T.  Clutton,  his 
executors,  &c.,  from  Michaelmas  day  then  next  for  99  years,  yielding  and  paying 
to  the  Dean  and  Chapter  and  their  successors  the  yearly  rent  of  141. ;  and  yielding 
and  paying  unto  Penton,  his  executors,  &c.,  the  like  yearly  rent  or  sum  of  141.  The 
lease  contained  a  proviso  for  re-entry  on  non  payment  of  the  several  rents. 

The  lessee  duly  executed  two  counterparts  thereof,  and  thereby  covenanted  with 
the  Dean  and  Chapter  and  Penton  severally,  &c.,  for  payment  of  the  rents,  to  keep  in 
repair,  to  pay  taxes,  &c.,  and  to  deliver  up  in  repair,  &c.  There  was  no  express 
covenant  on  the  part  of  the  lessee  to  build. 

The  premises  leased  to  Thomas  Clutton  by  the  indenture  of  1786  were  part  of 
the  manor  of  Walworth,  and  comprehended  the  premises  claimed  in  this  action. 

Twenty-five  building  leases  of  other  parts  of  the  manor,  not  comprised  in  the 
said  lease  to  Clutton  of  1786,  were  granted  by  the  Dean  and  Chapter  and  Penton 
between  the  passing  of  the  said  Act  and  the  25th  day  of  December,  1788,  the  date  of 
the  assignment  hereinafter  mentioned.  Seventeen  of  these  leases  were  free  from 
objection  :  eight  were  subject  to  the  same  objection  as  that  in  the  present  case ;  and 
five  of  these  eight  have  been  confirmed  by  acts  of  parliament. («) 

[660]  Under  the  said  indenture  of  26th  June,  1786,  Clutton  entered  and  built 
upon  the  premises  the  house  sued  for ;  and  he  and  his  assigns  and  under-tenants  have 
ever  since  been  in  possession.  Clutton  and  his  assigns  paid  the  rent  of  141.  to  the 
Dean  and  Chapter  down  to  the  25th  of  March,  1856,  when  the  last  payment  of  the 
rent  was  made ;  and  the  rent  so  paid  to  the  said  Dean  and  Chapter  has  always  been 
accepted  as  such  rent  by  them,  and  written  receipts  have  been  periodically  given  by 
the  said  Dean  and  Chapter  in  the  following  form  ;  viz.— 

"Received  the  day  of  of  the  sum  of  71.,  being 

half  a  year's  rent  due  to  the  Dean  and  Chapter  of  Canterbury  at  last  under 

lease  to  T.  Clutton,  26th  June,  1786." 

Clutton  and  his  assigns  also  paid  the  rent  of  141.,  reserved  by  the  last  mentioned 
indenture  to  Penton,  till  1801,  when  Penton  assigned  the  rent  of  141.  to  George  Hurt, 
who  was  at  that  time  assignee  of  the  lease  to  Clutton  of  June,  1786. 

The  said  lease  of  June,  1786,  to  Clutton  was,  on  23rd  October,  1786,  assigned  to 
George  Hurt,  who  died  in  1830,  leaving  G.  B.  Hurt  his  executor,  who  died  in  1853, 
leaving  the  defendants  his  executors,  who  thereby  became  entitled  to  the  term,  if  any, 
subsisting  under  the  lease  of  1786. 

By  indenture  of  December,  1788,  Penton  assigned  to  Samuel  Brandon  and  Thomas 
Brandon,  as  tenants  in  common,  the  premises  demised  to  him  by  the  lease  of  1785 
for  the  remainder  of  the  term,  expressly  excepting  the  premises  comprised  in  the 
lease  of  June,  1786,  to  Thomas  Clutton,  and  also  all  the  premises  comprised  in  the 
other  building  leases. 

On  the  28th  of  November,  1789,  upon  surrender  to  Penton  of  the  lease  of  June, 
1785,  the  Dean  and  Chapter  demised  the  manor  of  Walworth,  by  the  same  descrip- 
tion as  in  the  lease  of  1771,  to  Samuel  Brandon  and  Thomas  Brandon  for  seventeen 
years  from  Midsummer,  1789. 

[661]  Thomas  Brandon  died  in  1796,  and  Samuel  Brandon  in  1819.  All  the 
leases  of  the  manor,  granted  after  the  deaths  of  Thomas  Brandon  and  Samuel 
Brandon,  were  granted  to  the  trustees  under  the  wills  of  Samuel  Brandon  and 
Thomas  Brandon  respectively.  The  plaintifTs  in  this  action  are  the  trustees  under 
such  wills,  and  are  the  surviving  lessees  under  the  lease  of  1849. 

(a)  45  Geo.  3,  c.  cxv. ;  12  &  13  Vict.  c.  iv. 
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By  indenture  dated  the  11th  of  November,  1805,  "in  consideration  of  the  sur- 
render of  a  lease  of  the  things  thereby  again  in  part  demised,  before  that  time 
made  and  granted  by  the  said  Dean  and  Chapter  to  Samuel  Brandon  and  Thomas 
Brandon,  dated  the  28th  of  November,  1789,"  and  which  lease  Samuel  Brandon, 
Eichard  Brandon  and  John  Carter  did  thereby  surrender,  the  Dean  and  Chapter 
demised  the  manor  of  Walworth,  "except  as  thereinafter  mentioned,"  to  Samuel 
Brandon,  Richard  Brandon  and  John  Carter  for  fifteen  years  from  Midsummer,  1805. 

This  lease  contained  the  following  exception,  which  is  also  found  in  the  previous 
leases  of  the  said  manor,  viz.: — "Except  and  always  reserved  to  the  Dean  and 
Chapter  and  their  successors  all  rents  of  assize  belonging  to  the  said  manor,  and  the 
rents  and  other  small  farms  before  this  time  letten  to  divers  persons,  and  all  waifs, 
strays,  felons'  goods,  and  all  other  things  which  belong  to  the  franchises  and  liberties 
of  the  said  Dean  and  Chapter  there."  And  the  following  further  exception,  which 
was  not  found  in  the  prior  leases  of  the  said  manor,  viz.: — "And  also  except  and 
reserved  out  of  this  present  demise  unto  the  said  Dean  and  Chapter  and  their  suc- 
cessors all  such  rents  and  sums  of  money,  and  other  right  and  interest,  benefit  and 
advantage,  which  hath  been  or  are  or  shall  be  reserved  to  them  in  and  by  any  build- 
ing leases  for  long  terms  of  years  of  any  part  of  the  several  lands  and  hereditaments 
hereby  demised  heretofore  granted  by  them  in  conjunction  with  the  said  Henry 
Penton." 

[662]  Successive  surrenders  and  renewals  of  the  lease  of  1805  of  the  manor  of 
Walworth  were  made  by  the  Dean  and  Chapter  and  Samuel  Brandon  and  the  trustees, 
under  the  wills  of  Thomas  Brandon  and  Samuel  Brandon  respectively,  down  to  1849, 
when  the  lease  to  the  plaintiffs  was  granted.  All  these  leases  contain  the  same 
exceptions  as  the  lease  of  1805.  At  the  date  of  the  lease  of  1805,  and  ever  since, 
several  building  leases  for  long  terms  of  years  of  parts  of  the  manor  of  Walworth,  at 
yearly  rents,  were  subsisting. 

On  the  25th  of  March,  1856,  the  plaintiff  gave  the  defendants  notice  to  quit  at 
Michaelmas,  1856.  The  Dean  and  Chapter  did  not  concur  in  the  notice.  This  action 
was  commenced  in  October,  1856.  G.  Home  was  Dean  at  the  time  of  the  granting  of 
the  lease  to  Clutton.  New  Deans  were  appointed  in  1790,  1793,  1797,  1809,  1825, 
1827  and  1845. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover.  If  the  Court  decide  in  the  affirmative,  the  verdict  is  to  stand  for  the  plaintiffs. 
If  in  the  negative,  a  verdict  to  be  entered  for  the  defendants. 

Joseph  Brown  (with  whom  was  Lush)  argued  for  the  plaintiffs. (a)  It  is  admitted 
that  the  lease  to  Clutton  was  not  a  good  execution  of  the  power  given  by  the  Act 
of  1774:  first,  because  it  contains  no  covenant  to  build;  secondly,  because  it  was 
not  to  take  effect  in  possession.  Being  for  a  term  longer  than  that  permitted  by 
the  13  Eliz.  c.  10,  it  was  only  good  for  the  life  of  the  Dean  who  granted  it.  The 
plaintiffs,  being  the  lessees  of  the  property  comprised  in  it  under  a  lease  granted  by 
a  subsequent  Dean,  are  entitled  to  put  an  end  to  the  tenancy  of  the  defendants.  A 
lease  by  a  Dean  and  Chapter  not  in  [663]  accordance  with  the  statute  13  Eliz. 
c.  10,  is  void  against  the  successive  Dean,  and  cannot  be  set  up  by  the  acceptance  of 
rent  by  him :  Hunt  v.  Singleton,  referred  to  in  The  Lincoln  College  case  (3  Rep.  60  a., 
and  see  note  by  Eraser,  ib.),  Carter  and  Claycole's  case  (1  Leon.  306,  308),  Com.  Dig. 
Estate  (G.  5).  The  only  person  who  could  set  up  this  lease  was  the  first  Dean,  for 
his  life.  In  Lyn  v.  fFyn  (Orl.  Bridgm.  122,  149)  Bridgman,  C.  J.,  held  "that  the 
acceptance  of  rent  by  a  successor  Dean  shall  not  make  good  the  lease,  though  it  were 
by  his  deed  :  a  fortiori  by  his  bare  receipt  and  acceptance  of  the  rent."  The  same 
case  is  reported  by  the  name  of  The  Dean  and  Chapter  of  Westminster's  case  in  Carter's 
Reports  (Carter,  p.  9),  where  it  appears  Bridgman,  C.  J.,  differed  from  his  brethren 
in  thinking  that  the  lease  might  be  set  up  by  the  acceptance  of  rent  by  the  deed  of 
the  successor  Dean  and  Chapter.  The  other  Judges  held  that,  being  void,  it  could 
not  be  set  up.  In  The  Dean  and  Chapter  of  Windsor  v.  Cover  (2  Saund.  301,  305)  the 
point  was  raised  that,  in  order  to  constitute  a  tenancy,  the  acceptance  of  rent  by  a 
corporation  must  be  under  seal.  The  Mayor  of  Ludlow  v.  Charlton  (6  M.  &  W.  815, 
823)  decided  that  the  seal  is  "the  only  authentic  evidence  of  what  a  corporation  has 

(a)  In  Trinity  Term,  June  8.  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B., 
and  Watson,  B. 
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done  or  agreed  to  do."  Rickman  v.  Garth  (Cro.  Jac.  173)  shews  that  a  lease  by  a  Bishop 
contrary  to  32  Hen.  8,  e.  28,  and  1  Eliz.  c.  19,  is  not  set  up  against  the  succeeding 
Bishop  by  the  acceptance  of  rent  under  it.  This  lease  would  not  have  been  good  at 
common  law  because  it  reserves  rent  to  H.  Penton  and  his  assigns  for  ninety- 
nine  years,  Penton  having  at  the  time  a  term  of  twenty-one  years  only.  On  these 
points. he  further  referred  to  Doe  d.  Brammall  v.  Collinge  (7  C.  B.  939),  Goodiight, 
Lessee  of  Wynne  v.  Humphreys  (1  Doug.  51,  note  14),  per  Lord  EUenborough  in  Roe  d. 
[664]  Berkeley  v.  The  Archbishop  of  Canterbury  (6  East,  86,  103),  4  Cruise's  Digest,  70. 

It  will  be  contended,  that  the  premises  comprised  in  the  lease  to  Glutton  are 
excepted  from  the  lease  of  1849.  But  the  exception  in  this  habendum  refers  only  to 
those  leases  which  are  good,  of  which  there  were  many  subsisting  at  the  date  of  that 
lease.  [Bramwell,  B.  How  can  the  Dean  and  Chapter  get  their  rent  if  they  have 
parted  with  the  reversion  expectant  upon  the  lease  to  Clutton?]  They  may  be 
entitled  to  it  by  contract.  PrimS,  facie,  the  rent  is  incident  to  the  reversion,  but  it 
may  be  severed  from  it  by  grant.  In  Basset  v.  Lems  (1  Lev.  77),  a  grant  of  an 
advowson,  after  a  previous  grant  void  for  uncertainty,  was  held  to  take  effect 
immediately.  As  the  present  lease  was  void  in  point  of  law,  the  premises  comprised 
in  it  cannot  be  deemed  to  be  excepted  from  the  lease  to  the  plaintiffs  of  the  whole 
manor.  The  plaintiffs  therefore  had  a  right  to  determine  the  defendants'  interest  by 
notice  to  quit,  and  they  have  done  so. 

Creasy,  for  the  defendants.  In  Doe  d.  Pennington  v.  Taniere  (12  Q.  B.  998),  it  was 
decided  that  at  least  a  tenancy  from  year  to  year  under  the  Dean  and  Chapter  was 
created  by  the  acceptance  of  rent.  The  rents  under  the  building  leases  actually 
existing  are  excepted  out  of  all  the  leases  of  the  manor  since  1805.  The  words  of 
reservation  in  those  leases  cannot  refer  to  the  manorial  rents,  because  there  is  a  prior 
exception  of  them.     (He  was  then  stopped.) 

Brown,  in  reply.  It  would  not  have  been  necessary  to  except  the  rents,  unless 
the  reversion  expectant  on  the  leases  passed  to  the  plaintiffs.  The  fact,  that  the  rents 
alone  are  [665]  excepted,  shews  that  the  lease  to  the  plaintiffs  was  intended  to  pass 
the  reversion  to  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  an  action  of  ejectment  to  recover  possession  of  a  piece  of 
ground,  and  a  house  erected  thereon,  parcel  of  the  manor  of  Walworth  in  Surrey. 

The  facts  are  stated  in  a  special  case,  and  are  substantially  the  same  as  those  in 
Doe  d.  Pennington  and  Others  v.  Taniere  (12  Q.  B.  998). 

In  this  case,  however,  the  plaintiffs  had,  on  the  25th  of  March,  1856,  given  the 
defendants  one  half  year's  notice  to  quit,  but  the  Dean  and  Chapter  of  Canterbury 
had  in  no  way  concurred  in  or  sanctioned  this  step;  on  the  contrary,  they  have 
always  periodically  received  and  accepted  the  rent  or  sum  of  141.  a  year,  reserved  to 
them  by  the  building  lease  of  the  26th  of  June,  1786,  made  to  Thomas  Clutton,  under 
which  the  defendants  claim  title.  This  lease,  although  not  the  same  as  that  in  question 
in  Doe  v.  Taniere,  is  of  the  same  date,  between  the  same  parties,  and  in  the  same  form, 
and  subject  to  the  same  objections. 

The  plaintiffs  claim  title  under  a  lease,  which  was,  in  the  argument,  called  the 
manor  lease,  bearing  date  the  18th  of  September,  1849,  made  between  the  Dean  and 
Chapter  of  Canterbury  of  the  one  part,  and  the  plaintiffs  of  the  other  part,  and  is  for 
twenty-one  years  from  Midsummer  1848,  and  will  therefore  expire  at  Midsummer 
1869.  It  is  the  now  existing  lease,  after  a  long  series  of  renewals,  of  the  manor  of 
Walworth,  made  by  the  Dean  and  Chapter  to  the  plaintiffs  and  their  predecessors. 
The  defendants  claim  title,  as  has  been  before  stated,  under  the  lease  to  Thomas  [666] 
Clutton,  dated  the  29th  of  June,  1786.  This  lease  was  made  in  supposed  pursuance 
of  the  powers  conferred  by  an  act  of  parliament  passed  in  1774,  and  was  made  between 
the  Dean  and  Chapter  and  Henry  Penton  of  the  one  part,  and  Thomas  Glutton  of  the 
other  part.  It  is  in  the  same  form  as  the  lease  to  Thomas  Clutton  set  out  in  Doe  v. 
Taniere  (12  Q.  B.  998).  The  premises  demised  were  different;  and  the  yearly  rents 
respectively  reserved  to  the  Dean  and  Chapter  and  Henry  Penton  were  141.  It  was 
admitted  by  the  learned  counsel  for  the  defendants,  as  was  done  in  the  argument  of 
Doe  V.  Taniere,  that  the  lease  was  not  in  accordance  with  the  power,  being  dated  in 
June  1786,  but  to  commence  and  continue  for  99  years  from  Michaelmas  1786,  and 
therefore  did  not  take  effect  in  possession ;  but  it  was  argued,  first, — that,  the  present 
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Dean  having  received  the  rent  reserved  to  the  Dean  and  Chapter,  the  lease  became 
confirmed  during  his  life ;  and  secondly,  that  the  plaintiffs  had  no  power,  by  notice 
to  quit,  or  otherwise,  to  determine  this  lease.  By  the  lease  to  Glutton  of  the  26th  of 
June,  1776,  there  was  reserved  to  the  Dean  and  Chapter  and  their  successors,  during 
the  last  97  years  of  the  lease,  the  yearly  rent  of  141.,  and  to  Henry  Penton,  his 
executors,  &c.,  the  like  yearly  rent.  The  rent  reserved  to  Penton  became  extinguished 
in  1801 ;  but,  as  has  been  already  stated,  that  reserved  to  the  Dean  and  Chapter  has 
been  regularly  paid  to,  and  accepted  by  them,  up  to  the  time  of  the  bringing  this 
ejectment.  It  seems  quite  clear,  from  the  authorities  cited  upon  the  argument,  that 
this  lease  was  not  void,  but  voidable  only.  At  common  law  the  Dean  and  Chapter 
had  the  fee  simple  absolute ;  and  the  effect  of  the  disabling  and  restraining  statutes 
is  to  render  leases  granted  not  in  conformity  with  them  voidable  but  not  void.  In 
1849,  therefore,  when  the  last  renewal  was  granted,  the  [667]  defendants,  or  persons 
then  entitled  under  the  lease  to  Clutton,  held  under  a  lease  voidable  by  the  Dean  and 
Chapter.  All  previous  interest  of  the  plaintiffs  had  been  put  an  end  to  and  deter- 
mined by  their  surrender  of  the  preceding  lease. 

At  the  time  of  making  the  lease  to  Clutton,  H.  Penton  held  under  a  manor  lease, 
dated  the  25th  of  June,  1785,  for  twenty -one  years  from  Midsummer  Day  then  past. 
In  the  year  1805  a  renewal  of  the  manor  lease  was  made,  and  there  was  inserted  in 
it  as  follows  : — "  And  also  except  and  reserved  out  of  this  present  demise  unto  the 
said  Dean  and  Chapter,  and  their  successors,  all  such  rents  and  sums  of  money, 
and  other  right  and  interest,  benefit  and  advantage,  which  hath  been,  or  are,  or  shall 
be  reserved  to  them  in  and  by  any  building  leases,  for  long  terms  of  years,  of  any  part 
of  the  several  lands  and  hereditaments  hereby  demised,  heretofore  granted  by  them 
in  conjunction  with  the  said  Henry  Penton,"  or  in  conjunction  with  persons  named 
Brandon,  "  or  which  have  been,  or  shall  be  hereafter,  granted  by  them  the  said  Dean 
and  Chapter  in  conjunction  with  Brandon  or  other  the  tenants  or  lessees  of  the  said 
Dean  and  Chapter  for  the  time  being  of  the  said  estate  in  Walworth  aforesaid."  In 
the  existing  manor  lease  there  are  the  same  words ;  and  the  habendum  is,  "  to  have, 
hold,  occupy  and  enjoy  the  site  and  courtlodge  and  all  other  the  premises,  with  the 
appurtenances,  except  as  before  excepted  and  subject  to  the  building  leases  so  thereof 
granted  or  to  be  granted  as  aforesaid." 

It  was  argued,  on  behalf  of  the  plaintiflFs,  that  the  words  in  the  habendum,  "  subject 
to  the  building  leases,"  must  be  construed  to  mean  subject  to  the  interests  lawfully 
created  by  them  ;  but  we  think  it  extends  to  all  leases  de  facto  granted. 

[668]  It  was  argued  that  the  plaintiffs,  being  lessees  of  the  reversion,  had  all  the 
reversionary  rights,  and  among  them  that  of  avoiding  this  lease.  Now,  it  is  manifest 
that  it  was  the  intention  of  the  parties,  the  Dean  and  Chapter  and  the  plaintiffs,  that 
the  Dean  and  Chapter  were  to  have,  and  continue  to  be  entitled  to,  during  the 
continuance  of  this  manor  lease,  the  rent  of  141.  a  year,  and  every  other  right  and 
interest  reserved  to  them  by  the  building  lease  to  Clutton  of  the  26th  of  June,  1786. 
But  if  the  plaintiffs  be  right  in  their  present  contention,  the  consequence  would  be 
that  the  Dean  and  Chapter  would  be  entirely  deprived  of  their  rent  and  every  other 
right  and  interest  reserved  to  them,  and  the  plaintiffs  would  have  possession  of  the 
premises  now  in  dispute  free  from  the  obligation  of  the  lease  of  1786.  This  would  entirely 
defeat  the  clear  intention  expressed  in  the  existing  manor  lease.  We  think,  therefore, 
that  no  such  right  as  the  plaintiffs  claim  was  granted  or  assigned  to  them  by  the 
manor  lease.  If,  as  Mr.  Brown  contends,  the  right  to  avoid  the  lease  of  1786  is 
annexed  to  and  inseparable  from  the  reversion,  it  would  properly  follow  that  the 
premises  in  question  are  not  comprised  in  the  manor  lease  ;  as  otherwise  the  intention 
of  the  parties  to  it  would  fail.  It  is  true  that  the  premises  in  question  are  within 
the  ambit  of  the  parcels  in  the  plaintiffs'  lease  ;  but  that  lease  contains  the  exception 
of  the  rent  of  141.  a  year,  and  of  every  right,  remedy,  benefit,  &c.,  including  therefore 
rights  of  distress,  rights  of  entry,  rights  of  action  for  non-payment  of  rent  and  non- 
repair. It  is  clear  that  the  plaintiffs  could  not,  consistently  with  the  terms  and  intent 
of  their  lease,  accept  a  surrender  from  the  defendants.  It  may  be  asked  then  what 
is  granted  to  the  plaintiffs  in  regard  to  the  premises  in  question.  Substantially 
nothing ;  for  their  term  will  expire  before  Clutton's.  The  way  to  [669]  make  the 
exception  sensible  (if  Mr.  Brown  is  right,  that  with  the  reversion  the  power  to  avoid 
the  lease  of  1786  must  pass)  is  to  hold  that  the  premises  in  question  are  excepted ; 
and  this  is  consistent  with  other  parts  of  the  plaintiffs'  lease ;  as,  for  instance,  the 
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covenant  to  repair,  which  also  excepts  these  premises.  It  is  not  possible  to  suppose 
that  the  plaintiffs  were  to  take  these  premises  free  from  the  obligation  to  repair. 
Indeed,  that  it  was  meant  that  the  plaintiffs  should  have  a  power  to  avoid  this  lease, 
cause  the  rent  reserved  by  it  to  cease,  take  the  premises  themselves,  and  pay  no  rent 
for  them,  cannot  be  pretended.  At  most  it  can  be  urged  as  a  legal  consequence  of 
what  has  been  done,  though  a  consequence  contrary  to  the  intention  of  the  parties. 
We  think,  however,  for  the  above  reasons,  that  it  is  not  so,  and  that  the  defendants 
are  entitled  to  judgment.  This  will  secure  to  the  Dean  and  Chapter  the  rent  of  141. 
a  year,  and  will  carry  out  the  clear  and  manifest  intention  expressed  by  the  parties, 
and  effect  real  and  substantial  justice  to  all. 

We  express  no  opinion  as  to  the  other  points  argued  before  us,  or  as  to  the  right 
of  the  Dean  and  Chapter  at  the  expiration  of  the  existing  manor  lease,  assuming  the 
present  Dean  to  be  then  alive  and  in  possession  of  the  Deanery. 

Verdict  to  be  entered  for  the  defendants. 


[670]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Denison  v.  Holiday  and  Others.  June  19, 1858. — S.  D.,  being  seised  in  fee  of  four 
closes  of  land  under  which  were  mines  of  coal,  in  June,  1805,  mortgaged  in  fee 
the  lands  and  mines  to  T.  T.  to  secure  5501.  and  interest.  S.  D.  by  her  will, 
dated  the  15th  September,  1809,  devised  to  her  seven  children,  as  tenants  in 
common  in  fee,  all  the  mines  under  the  said  lands,  and  all  her  real  estates 
(except  the  said  mines)  to  J.  S.,  W.  W.  and  W.  D.,  their  heirs  and  assigns, 
upon  trust  to  sell  the  said  real  estates  (except .  as  before  excepted).  On  the 
26th  December,  1812,  S.  D.  demised  to  J.  S.  and  W.  W.  two  seams  of  the 
coal  under  the  said  lands  for  a  term  of  fifty  years  at  a  rent  of  1051.  S.  D. 
died  in  1814,  and  theVent  was  paid  to  her  seven  children.  T.  T.,  the  mortgagee, 
by  his  will,  dated  the  17th  October,  1810,  devised  all  freehold  estates  held  by 
him  in  mortgage  to  J.  H.  and  J.  J.,  their  heirs  and  assigns,  and  soon  after 
died.  By  indentures  of  lease  and  release,  the  latter  dated  10th  June,  1815, 
between  J.  S.,  W.  W.  and  W.  D.,  devisees  and  trustees  named  in  the  will  of 
S.  D.,  of  the  first  part,  J.  H.  and  J.  J.,  trustees  and  executors  named  in  the 
will  of  1".  T.,  of  the  second  part,  J.  T.  (a  mortgagee  of  other  premises)  of  the 
third  part,  and  B.  K.  of  the  fourth  part ;  after  reciting  (inter  alia)  the  mortgage 
by  S.  D.  to  T.  T.,  and  that  J.  S.,  W.  W.  and  W.  D.,  in  execution  of  the 
trusts  of  the  will  of  S.  D.,  had  put  up  for  sale  by  auction  the  lands  comprised 
in  the  said  mortgage,  at  which  sale  B.  K.  was  declared  the  purchaser  of  the 
said  lands  (except  the  mines  and  beds  of  coal  under  the  same)  for  the  price  of 
11491.  15s. ;  it  was  witnessed  that  J.  H.  and  J.  J.  (at  the  request  and  by  the 
direction  and  appointment  of  J.  S.,  W.  W.  and  W.  D.)  did  bargain,  sell,  release, 
&c.,  unto  B.  K.  the  said  closes  of  land,  "  together  with  all  and  singular  the  out- 
houses, buildings,  gardens,  &c.,  waters,  water  courses,  &c.  quarries"  (omitting  the 
word  "  mines  "),  except  and  always  reserved,  unto  the  said  J.  S.  and  W.  W. 
during  the  term  of  thirty  years,  all  the  mines  and  beds  of  coal  under  the  said 
closes  of  land  with  liberty  to  dig  and  sink  pits,  &c.,  for  working  the  coal :  to  hold 
the  said  closes  of  land  (except  as  before  excepted)  unto  the  said  B.  K.,  his  heirs 
and  assigns  for  ever :  Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Exchequer,  that  the  mines  and  seams  of  coal  did  not 
pass  under  the  conveyance  to  B.  K. 

[S.  C.  28  L.  J.  Ex.  25  ;  4  Jur.  (N.  S.)  1002 ;  6  W.  R.  719.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  for 
the  plaintiff  on  a  special  case.  The  case,  and  the  judgment  in  the  Court  below,  will 
be  found  1  H.  &N.  631. 

The  case  was  argued  in  Easter  Term,  May  12, (a)  by 

The  Attorney  General  (with  whom  was  Cleasby),  for  the  defendants  (the 
appellants) ;  and  

(rt)  Before  Wightman,  J.,  Erie,  J.,  Williams,  J.,  Crompton,  J.,  and  Willes,  J. 
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[671]  Hayes,  Serjt.  (with  whom  was  Kerr),  for  the  plaintiff  (the  respondent). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

WiGHTMAN,  J.  This  is  an  ejectment  to  recover  possession  by  Joshua  Denison 
(plaintiff  in  the  action)  of  the  mines  and  seams  of  coal  under  four  closes  of  land,  in 
Drighlington  in  Yorkshire,  called  the  Upper  Royd,  the  Middle  Royd,  the  Low  lioyd 
and  the  Long  Royd. 

Joshua  Denison  is  the  heir  at  law  of  Sarah  Denison,  who,  being  seised  in  fee  of 
those  closes  and  of  other  lands  in  the  immediate  neighbourhood,  mortgaged  the  four 
closes,  in  1793,  to  one  N.  Nicholls  for  5501.,  and  by  lease  and  release  of  the  7th  and 
8th  June,  1805,  to  which  Nicholls  and  Sarah  Denison  were  both  parties,  the  four  closes 
were  granted  and  assigned,  by  Sarah  Denison  and  Nicholls  respectively,  to  Timothy 
Topham  in  fee,  discharged  of  the  proviso  for  redemption  in  the  mortgage  to  Nicholls, 
but  subject  to  a  similar  proviso  on  payment  to  Topham  of  5501.  and  interest  at  a  day 
named.  In  effect,  Topham  was  put  in  the  place  of  Nicholls  with  respect  to  the  mort- 
gage of  the  four  closes,  and  the  mortgage  money  (5501.  and  interest)  not  having  been 
paid  at  the  day  named,  the  estate  of  Topham  in  those  closes  became  absolute  at  law. 

Sarah  Denison  (the  mortgagor),  by  her  will,  dated  L5th  September,  1809,  devised 
"all  the  mines,  veins,  beds  and  seams  of  coal,  lying  within  and  under  divers  lands  and 
grounds  of  and  belonging  to  her  in  Drighlington,  which  she  had  demised  to  William 
Woodhead  for  a  long  term  of  years,  subject  to  the  payment  to  her,  her  heirs  and  assigns, 
of  the  yearly  rent  of  1051.,  unto  and  equally  amongst  her  seven  children  (naming  them), 
absolutely  and  for  ever,  as  tenants  in  common  ;  and  she  gave  and  devised  all  her  mes- 
[672]-suages,  cottages,  lands,  tenements  and  hereditaments  in  Drighlington  aforesaid 
(save  and  except  the  said  mines,  veins  and  beds  of  coal  thereinbefore  specifically 
devised  and  disposed  of)  unto  and  to  the  use  of  John  Scholefield,  William  Woodhead 
and  William  Denison,  their  heirs  and  assigns,  upon  trust  to  sell  and  dispose  of  the 
same  (except  as  aforesaid)." 

In  1812  Sarah  Denison  granted  and  demised  to  John  Scholefield  and  William 
Woodhead  all  those  two  seams  of  coal,  called  the  Stone  Coal  and  the  First  Black  Coal, 
lying  and  being  under  the  before  mentioned  four  closes,  and  under  other  closes,  with 
liberty  of  raising  and  landing  the  coal  &c. :  to  hold,  from  the  1st  of  January,  1813, 
for  fifty  years,  at  the  yearly  rent  of  1051.  for  the  first  twenty-one  years  of  the  term,  to 
be  increased  upon  more  than  an  acre  being  worked. 

The  lessees  wrought  the  two  seams  of  coal  under  the  lease,  but  part  of  those  two 
seams  is  still  unwrought ;  and  the  lessees,  after  the  death  of  Sarah  Denison,  who  died 
in  1814,  paid  the  rent  to  the  seven  devisees  in  her  will. 

On  10th  June,  1815,  the  devisees  and  trustees  under  Sarah  Denison's  will,  and  the 
trustees  and  executors  of  Timothy  Topham  (the  mortgagee),  by  indenture  of  that  date, 
reciting  that  the  trustees  under  the  will  had  put  up  the  real  estates  of  Sarah  Denison, 
including  those  mortgaged  to  Topham  to  sale  by  auction,  and  that  Benjamin  King 
was  the  highest  bidder  for  certain  lots,  which  comprised  the  four  before  mentioned 
closes  (which  had  been  mortgaged  to  Topham),  save  and  except  the  mines  and  beds  of 
coal  lying  and  being  within  and  under  the  said  closes,  for  the  sum  of  11491.  15s.,  and 
reciting  that  5501.  was  due  to  the  trustees  of  Topham,  the  mortgagee,  did  grant, 
bargain  and  sell  to  the  said  Benjamin  King,  all  the  four  closes  of  land  before  men- 
tioned, with  all  houses,  edifices,  buildings,  gardens,  yards,  paths,  watercourses,  ditches, 
quarries,  woods,  [673]  &c.,  other  than  and  save  and  except  and  reserved  to  Scholefield 
and  Woodhead,  during  the  term  of  thirty  years,  to  be  computed  from  the  1st  of 
January  then  last,  all  the  mines  and  beds  of  coal  lying,  and  being  within  and  under 
those  four  closes  thereinbefore  described,  and  thereby  intended  to  be  granted  and 
conveyed,  with  powers  to  be  exercised  by  Scholefield  and  Woodhead  over  those  closes 
for  the  purpose  of  their  getting  the  coal :  to  have  and  to  hold  the  said  closes,  and  all 
other  the  tenements  thereby  intended  to  be  released,  with  their  appurtenances]  (except 
as  before  excepted),  and  subject  as  aforesaid  to  Benjamin  King,  his  heirs  and  assigns 
for  ever :  and  Scholefield  and  Woodhead  covenanted  with  Benjamin  King,  to  pay  him 
at  the  rate  of  41.  an  acre  for  so  much  of  the  four  closes  as  they  might  occupy  with 
their  coal  works  and  ways,  and  make  compensation  for  surface  damage. 

The  defendants  in  this  action  claim  the  seams  of  coal  under  the  four  closes,  other 
than  the  two  seams  demised  to  Scholefield  and  Woodhead,  and  contend  that  they  are 
entitled  to  them  under  the  conveyance  to  King — and  the  question  is,  whether  they 
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are  so  entitled;  for  if  they  are  not,  it  is  not  disputed  that  the  plaintiff  in  the 
action  is. 

The  Court  of  Exchequer  decided  that  Joshua  Denison,  the  plaintiff  in  the  action, 
is  entitled  to  succeed,  and  that  no  part  of  the  mines  and  veins  of  coal  under  the  four 
closes  passed  to  King  by  the  indenture  of  the  10th  June,  1815  ;  and  we  are  of  opinion 
that  the  judgment  of  the  Court  of  Exchequer  is  right. 

The  indenture  of  the  10th  June,  1815,  recites  that  King  had  become  the  purchaser 
of  the  four  closes,  save  and  except  the  mines  and  beds  of  coal  lying  within  and  under 
them, — King  therefore  was  not  the  purchaser  of  the  mines  of  coal,  though  he  wjxs  of 
all  the  other  parts  of  the  closes.  In  the  granting  part  of  the  deed,  the  closes  with  all 
build-[674]-ings,  quarries,  &c.  (omitting  mines), — with  an  exception  and  reservation 
to  Scholefield  and  Woodhead,  during  the  terra  of  thirty  years,  of  all  the  mines  and 
beds  of  coal  lying  under  the  four  closes  thereby  intended  to  be  granted,  with  various 
powers  to  Scholefield  and  Woodhead, — are  granted  and  released  to  King;  and  the 
habendum  is  to  hold  the  four  closes  and  all  the  tenements  intended  to  be  thereby 
released,  except  as  aforesaid,  to  King. 

It  is  clear  to  us  that  the  parties  to  the  deed  did  not  intend  to  convey  by  it  the 
coal  to  King,  and  the  only  ground  which  can  give  a  colour  to  the  argument  that  such 
was  the  intention,  arises  from  the  exceptions — but  such  an  intention  is  so  clearly 
inconsistent  with  the  recital  in  the  deed  of  what  King  purchased,  that  it  would 
require  very  clear  and  unambiguous  terms  of  conveyance  to  pass  the  mines  of  coal 
to  King  under  that  deed,  more  especially  as  the  trustees  of  the  will  of  Sarah  Denison 
had  no  title  to  the  mines,  and  the  devisees  of  Topham,  the  mortgagee,  only  joined 
to  give  the  legal  title  to  that  in  which  the  trustees  of  Sarah  Denison  had  only  the 
equitable  title,  and  had  no  real  interest  beyond  the  5501.  mortgage  money.  If,  as  was 
observed  by  the  Court  of  Exchequer,  King  had  been  entitled  to  the  mines  of  coal, 
he  would  have  been  entitled  to  the  1051.  rent,  which  however  was  always  paid  to  the 
devisees  of  Sarah  Denison.  The  real  reason  for  the  introduction  of  the  special 
exception  was,  most  probably,  that  given  by  the  Court  of  Exchequer ;  and  agreeing 
as  we  do  in  opinion  with  that  Court,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

[675]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Laing  v.  Whaley  and  Another.  June  19,  1858. — A  declaration  alleged  that  the 
plaintiff  was  possessed  of  steam  engines  and  boilers,  and  used,  had,  and  enjoyed 
the  benefit  and  advantage  of  the  waters  of  a  certain  branch  canal  to  supply  the 
same,  and  which  waters  ought  to  have  flowed  and  been  without  the  fouling  or 
pollution  thereafter  mentioned  :  yet  the  defendant  wrongfully  discharged  into  the 
water  of  the  canal  foul  materials  and  thereby  rendered  the  waters  foul,  whereby 
the  plaintiffs  engines  and  boilers  were  injured.  The  defendant  pleaded :  first, 
not  guilty  :  secondly,  that  the  waters  of  the  canal  ought  to  have  flowed  and  been 
without  the  fouling  mentioned.  An  arbitrator,  to  whom  the  cause  was  referred, 
found  that  the  plaintiff,  by  permission  of  a  canal  company,  made  a  cut  from  the 
canal  to  his  own  premises,  by  which  water  got  to  those  premises  and  with  which 
water  he  fed  the  boilers  of  his  engines.  The  defendant,  without  any  right  or 
permission  from  the  Company,  fouled  the  water  in  the  canal,  whereby  the  water 
as  it  came  into  the  plaintiffs  premises  was  fouled,  and  by  the  use  of  it  the 
plaintiffs  boilers  were  injured.  Judgment  having  been  given  for  the  plaintiff: — 
Held,  in  the  Exchequer  Chamber,  by  Williams,  J.,  Crowder,  J.,  and  Willes,  J., 
that  the  verdict  upon  the  issue  joined  on  the  second  plea  ought  to  be  found  for 
the  plaintiff:  by  Wightman,  J.,  Erie,  J.,  and  Crompton,  J.,  that  the  verdict  on 
that  issue  ought  to  be  found  for  the'defendant. — Held  also,  by  Wightman,  J.,  and 
Williams,  J.,  that  the  declaration  was  bad  and  the  judgment  ought  to  be  arrested : 
by  Crowder,  J.,  and  Willes,  J.,  that  the  declaration  was  good. 

[S.  C.  27  L.  J.  Ex.  422;  4  Jur.  (N.  S.)  930.  Applied,  Ballard  v.  Tmnlinsmi,  1885, 
29  Ch.  D.  122.  See  further,  as  to  form  of  entering  judgment,  p.  901,  post,  and 
as  to  costs,  1860,  5  H.  &  N.  480.] 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of  Exchequer  in  the 
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case  of  Whaley  v.  Laing.     The  pleadings  and  special  case  are  fully  stated  in  the  report 
of  the  case  in  the  Court  below  (2  H.  &  N.  476). 

Atherton  argued  (a)  for  the  plaintiff  in  error  (the  defendant  below)  in  last 
Michaelmas  Term  (November  26).  The  declaration  does  not  state  that  the  plaintiffs 
were  possessed  of  the  water  of  the  canal ;  but  that  they  were  possessed  of  steam 
engines,  boilers,  and  used  the  waters  of  the  canal  for  supplying  the  same  with  water. 
Then,  in  [676]  order  to  connect  themselves  with  a  right  to  the  water,  they  alleged 
that  it  ought  to  have  run  and  flowed  without  the  pollution  complained  of.  No  doubt 
the  defendant  has  polluted  the  water ;  but  the  question  is  whether  the  plaintiffs  aie 
in  a  position  to  complain  of  it.  That  depends  on  whether  any  right  exists,  of  which 
they  have  been  deprived.  The  right  claimed  is  to  have  a  continuous  flow  of 
unpolluted  water  to  supply  their  engines  and  boilers — not  of  water  belonging  to  the 
plaintiffs  or  in  their  possession,  but  water  of  the  defendant.  The  plaintiffs  have  no 
such  right  either  under  the  indenture  of  the  1st  January,  182.3,  or  the  indenture 
of  the  1st  January,  1847.  By  the  former,  the  lessee  was  empowered  to  make  a  sluice 
or  cut  of  certain  dimensions  from  the  Leeds  and  Liverpool  Canal  into  the  close  called 
the  Bowry  pasture.  That  power  was  exhausted  when  the  lessee  made  that  cut ;  and 
there  is  nothing  in  the  indenture  to  authorize  the  cut  made  by  the  plaintiffs  from 
their  engine  pit  into  the  Ince  Hall  Canal.  The  indenture  of  the  1st  January,  1847, 
empowers  the  lessees  to  make  dams  and  reservoirs,  and  collect  water  therein  to  work 
their  engines,  and  assuming  that  they  were  entitled  under  that  deed  to  make  the  canal 
they  had  no  right  to  grant  to  the  plaintiffs  the  use  of  its  water.  The  judgment  in  the 
Court  below  rests  on  the  assumption  that  the  plaintiffs  had  acquired  from  the  Canal 
Company  a  right  to  the  possession  of  the  water,  and  that  it  should  flow  to  his  premises 
in  an  unpolluted  state.  The  judgment  proceeds  on  the  doctrine  laid  down  in  Wood 
V.  Ward  (3  Exch.  748),  but  there  the  plaintiffs  had  a  right  to  insist  on  the  continuance 
of  the  flow  of  water  in  its  natural  state,  and  consequently  the  pollution  of  it  by  a  riparian 
proprietor  higher  up  the  stream  was  an  injury  to  that  right.  Here  the  arbitrator 
[677]  finds  that  the  cut  made  by  the  plaintiffs  from  their  engine  pit,  into  the  Ince 
Hall  Canal,  was  made  by  permission  of  one  of  the  lessees  named  in  the  deed  of  the 
1st  January,  1847,  and  the  facts  stated  do  not  necessarily  import  any  permission  as 
between  the  plaintiffs  and  the  Company.  Assuming  that  every  membei-  of  the 
Company  was  cognizant  of  the  plaintiffs'  use  of  the  water,  their  non-interference  does 
not  amount  to  a  consent.  The  declaration  shews  no  title  whatever  to  the  water,  and  the 
second  plea  traverses  the  allegation  that  it  ought  to  flow  without  pollution.  [Williams,  J. 
The  pleader  has  avoided  the  usual  form  of  declaration.  The  usual  form  would  be 
that  the  plaintiff's  were  possessed  of  a  coal  mine  and  by  reason  thereof  were  entitled 
to  the  flow  of  water.  Crowder,  J.  The  plaintiffs  say  that  they  have  used  the  water 
and  that  it  ought  to  flow  without  pollution  :  if  the  defendant  did  wrong  it  was  at  the 
moment  of  pollution.]  The  declaration  alleges  a  right  in  the  plaintiffs  that  water 
not  in  their  possession,  should  continue  to  flow  in  a  certain  state.  [Erie,  J.  You 
say  that  the  water  must  be  lifted  into  the  boiler,  and  the  case  is  the  same  as  if  the 
plaintiffs  had  fetched  the  foul  water  and  poured  it  into  the  boiler.]  It  is  conceded 
that  where  a  person  has  acquired  a  right  to  the  possession  of  water,  he  is  entitled  to 
have  it  flow  without  pollution  ;  but  here  the  claim  is  with  reference  to  water,  not  in 
the  plaintiffs'  possession  and  which  they  may  never  appropriate.  Even  if  the  defen- 
dant has  committed  a  wrongful  act,  that  does  not  render  him  liable  to  an  action  at 
the  suit  of  any  person  ;  for  instance,  where  a  trespass  is  committed  under  a  claim  of 
a  right  of  way,  it  is  only  the  owner  of  the  land  who  can  sue  in  respect  of  it.  HilfoJi  v. 
Whitehead  (12  Q.  B.  734)  is  an  authority  that  the  declaration  is  bad  in  arrest  of  judg- 
ment.    [Willes,  J.     That  case  is  at  variance  with  Jeffries  v.  Williams  (5  Exch.  792).] 

[678]  Milward,  for  the  defendants  in  error  (the  plaintiffs  below).  The  plaintiffs 
acquired  a  right  to  the  use  of  the  water  under  the  indenture  of  the  1st  January, 
1823  :  the  s\ibsequent  grants  were  subject  to  the  right  conferred  by  that  deed.  This 
is  surface  water,  and  flows  to  the  plaintiffs'  premises  as  such.  The  Ince  Hall  Company 
were  justified  in  making  the  canal,  under  the  indenture  of  the  1st  January,  1847  ; 
and  it  is  immaterial  whether  the  possession  of  the  water  is  in  them  or  Anderton, 
because  the  plaintiffs'  title  is  derived  from  both.  The  parol  permission  to  the 
plaintiffs  to  make  the  cut  from   their  engine   pit  into  the  canal  was  equally  valid 

(a)  Before  Wightman,  J.,  Erie,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and 
Willes,  J. 


3H.  &N.  679.  LAING   V.  WHALEY  641 

as  if  it  bad  been  by  deed :  Liggins  v.  Ince  (7  Bing.  682).  The  Company  were 
cognizant  of  the  plaintiffs'  use  of  the  water,  and  acquiesced  in  it.  But  assuming  that 
the  plaintiffs  had  no  right  under  the  indenture  of  1823  and  1847,  they  were  in  the 
enjoyment  of  the  watei-  in  point  of  fact  to  the  year  1850,  when  the  chemical  works 
were  erected.  Having  first  used  the  water,  they  were  entitled,  as  against  the  defen- 
dant, who  was  a  wrong  doer,  to  have  it  flow  without  pollution.  [Erie,  J.  An  action 
for  a  wrong  involves  a  correlative  right.]  The  law  of  watercourses  is  the  same, 
whether  natural  or  artificial,  as  regards  all  persons  but  the  grantor  of  an  artificial 
stream  :  Magar  v.  ChadmcJc  (11  A.  &  E.  571).  In  Arkwright  v.  Gell  (5  M.  &  W.  203), 
the  action  was  against  persons  identified  in  interest  with  those  who  had  made  the 
artificial  watercourse :  it  was  made  for  a  particular  and  temporary  purpose,  and  the 
water  had  been  originally  taken  by  the  plaintiffs  with  notice  that  it  might  be  dis- 
continued. It  may  be  that  the  plaintiffs  would  have  no  right  of  action  against  the 
Ince  Hall  Company,  because  they  are  in  the  situation  of  grantors  of  an  artificial  stream, 
but  the  plaintiffs  have  a  right  of  action  against  the  defendants,  who  [679]  are  wrong 
doers.  Suppose  the  plaintiffs  had  the  mere  usufruct  of  the  water,  and  the  defendants 
coming  subsequently  in  [point  of  time  had  abstracted  it,  they  would  have  been  liable 
to  an  action  at  the  suit  of  the  plaintiffs.  In  the  same  way,  the  fouling  is  an  injury  to 
the  plaintiffs  who  first  used  the  water.  Hilton  v.  Whitehead  (12  Q.  B.  734)  and  Jeffries 
v.  Williams  (5  Exch.  792)  shew  the  distinction  in  this  respect  between  a  wrong  doer 
and  a  person  having  a  right  to  do  the  act  complained  of.  In  Hilton  v.  Whitehead,  the 
action  was  against  the  proprietor  of  a  coal  mine  for  working  it  so  negligently  as  to 
remove  the  support  of  the  plaintiff's  house,  and  the  declaration  was  held  bad  for  not 
stating  the  grounds  on  which  the  plaintiff  was  entitled  to  have  his  house  supported 
by  the  land  above  the  mine.  But  in  Jeffries  v.  Williams,  where  the  defendant  was  a 
wrong  doer,  the  declaration  was  held  good,  although  it  contained  no  averment  that 
the  plaintiff  had  a  right  to  have  his  messuages  supported  by  the  soil  under  which  the 
defendant  got  the  mines.  Noriham  v.  Bowden  (11  Exch.  70)  is  also  an  authority  that 
a  parol  licence  gives  a  sufficient  possessory  title  as  against  a  wrong  doer. 
Atherton  replied. 
Cur.  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  the  following  judgments  were  now 
delivered. 

WiLLES,  J.,  said — lam  of  opinion  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed,  on  the  ground  that  the  plaintiffs  were  in  possession  of  the  water  and 
the  defendant  was  a  wrong  doer.  I  consider  it  unnecessary  to  [680]  add  anything 
to  the  judgment  delivered  by  my  brother  Bramwell  in  the  Court  below,  which  I  think 
is  quite  right. 

Crowder,  J.  I  think  the  facts  found  by  the  arbitrator  shew  that  the  plaintiffs 
below,  by  permission  of  those  M'ho  had  the  right,  were  in  the  enjoyment  of  clean 
water  coming  from  the  canal  for  the  purpose  of  their  engine.  The  act  done  by  the 
defendant  below  was  an  injury  to  that  enjoyment  by  the  substitution  of  foul  for  clean 
water.  The  injurious  effect  upon  the  water  used  by  the  plaintiffs  resulted  immedi- 
ately from  the  act  of  the  defendant.  The  plaintiffs'  use  of  the  water  was  rightful, 
viz.  by  permission  of  those  who  had  the  right,  and  might  grant  or  withhold  such 
permission  at  their  pleasure  so  long  as  that  permission  continued.  I  think  "the 
waters  of  the  branch  canal  ought  to  have  run  and  flowed  without  the  fouling  and 
pollution  of  the  defendant,"  and  that  consequently  the  issue  on  the  second  plea  ought 
to  be  found  for  the  plaintiffs. 

It  is  further  contended  that  no  right  of  action  is  shewn  in  the  declaration,  and 
that  the  judgment  ought  to  be  arrested.  But  I  think  it  sufficiently  appears  that  the 
plaintiffs  were  in  the  lawful  enjoyment  of  a  beneficial  flow  of  clear  water  from  the 
branch  canal,  and  that  the  defendant  wrongfully  polluted  the  stream,  and  thereby 
damaged  the  plaintiffs,  which  appears  to  me  a  sufficient  statement  of  a  good  cause  of 
action.     I  think  therefore  the  judgment  ought  to  be  affirmed. 

Crompton,  J.  I  think  that  the  declaration  in  this  case  can  only  be  supported  on 
the  ground  of  its  claiming  a  right  to  the  water  for  the  supply  of,  or  by  reason  of  the 
possession  of,  the  works  in  question.  It  states  the  possession  of  the  mines  and  works 
and  the  use  of  the  water  for  the  [681]  supply  of  the  works ;  and  then  avers  that  the 
water  ought  to  flow  unpolluted,  and  that  the  defendant  polluted  it  near  to  the  place 
from  which  the  supply  was  drawn.     The  word  ought  seems  to  me  to  import  an  allega- 
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tion  of  right ;  and  I  think  that  the  allegation  that  the  water  ought  to  flow  unpolluted, 
in  order  to  support  the  declaration  after  verdict,  must  be  taken  as  meaning  that  the 
water  ought  to  flow  to  the  place  in  question,  and  ought  to  flow  there  unpolluted.  I 
think  that  if  a  judgment  were  to  pass  for  the  plaintiffs,  founded  on  a  declaration 
like  the  present,  it  would  be  evidence  for  them  and  their  privies  in  estate,  as  against 
the  defendant,  of  the  existence  of  the  right  to  the  flow  of  the  unpolluted  water. 

If  this  be  so,  the  plea  seems  properly  to  negative  the  existence  of  any  such  right  as 
that  on  which  the  plaintiffs'  right  of  action  is  founded.  I  do  not  say  that  an  action 
might  not  under  some  circumstances  lie  in  such  a  case  as  that  referred  to  by  Baron  Martin 
in  the  Court  below.  Where  a  man  has  the  permission  of  the  owner  of  a  pond  to  get 
water  from  it  for  his  cattle,  and  a  defendant,  knowing  of  such  permission  and  knowing 
the  probable  and  natural  effect  and  consequence  of  his  act,  poisons  the  water  of  such 
pond  so  as  that  the  cattle  are  injured,  probably  an  action  would  lie.  Such  an  action 
is  founded,  not  on  the  title  or  right  to  the  water,  but  on  the  injury  to  the  property  of 
the  plaintiff. 

I  do  not  think  however  that  the  present  declaration  is  pointed  to  any  such  case  ; 
but  I  think  it  an  informal  declaration  of  the  usual  kind  of  declarations  for  an  injury  to 
a  right  of  water  connected  with  a  mill  or  other  works.  And  in  such  case  a  right  must, 
I  think,  be  proved,  according  to  the  rule  laid  down  in  the  note  (c)  to  Cm-yton  v.  Lithebye 
(2  Saunders,  113  a.),  and  the  case  of  Fentiman  v.  Smith  (4  East,  107). 

It  is  true  that  in  this  case  it  is  not  distinctly  averred  that  [682]  the  party  is  entitled 
by  reason  of  the  possession  of  the  mill  or  works ;  but  I  think  that  the  effect  of  the 
allegations,  supposing  the  declaration  to  be  good,  must  be  that  the  party  has  the  right 
in  connection  with  the  mill  for  the  supply  of  which  the  use  is  averred  to  exist. 

Then  the  question  arises  whether  the  right  or  title  to  the  water,  alleged  as  I  think 
in  the  declaration  and  disputed  by  the  plea,  is  made  out  on  the  facts  stated  in  the 
special  case.  The  case  was  first  put  on  the  deeds  of  1823  and  1847.  In  the  first  deed, 
I  can  find  nothing  authorizing  the  placing,  in  the  land  in  question,  the  pipe  through 
which  the  plaintiffs  draw  their  water.  The  plaintiffs'  predecessors  were  by  the  deed 
to  have  the  existing  watercourses,  and  were  to  have  certain  defined  rights  in  the  event 
of  the  Ince  Hall  Canal  Company  consenting,  and  they  were  enabled  to  make  drains 
and  reservoirs  on  the  ground ;  but  I  find  nothing  to  authorize  them  to  put  the  pipe 
in  question  through  the  canal  banks  into  the  canal. 

Still  less  could  they  have  or  derive  any  rights  from  the  deed  of  1847,  which,  in 
addition  to  the  other  objections,  could  only  confer  rights  with  reference  to  the  mines 
mentioned  in  that  deed,  which  are  entirely  different  from  the  mines  of  the  plaintiffs. 
It  was  said  that  they  had  rights  as  riparian  proprietors  on  an  artificial  watercourse ; 
but  they  were  not  the  owners  or  occupiers  of  the  soil  on  the  banks,  nor  was  the  canal 
from  its  nature  a  watercourse  in  which  persons  having  adjoining  land  would  generally 
have  riparian  rights ;  and  there  was  nothing  to  shew  the  existence  of  such  rights  in 
this  particular  case. 

I  think  that  the  doubt  expressed  by  the  Court  below,  as  to  the  plaintiffs  having 
any  title  or  right  to  the  water,  was  well  founded.  And,  as  I  do  not  think  that  I  ought 
to  construe  this  declaration  as  one  complaining  of  foul  water  being  improperly  thrown 
upon  plaintiflPs'  premises ;  but  as  an  informal  declaration  founded  on  a  right  to  the 
water  ;  I  [683]  think  that  the  facts  do  not  make  out  the  issue  which  the  plaintiffs  were 
bound  to  support ;  and,  therefore,  I  think  that  the  judgment  ought  to  be  reversed,  and 
that  the  verdict  and  judgment  on  the  second  issue  should  be  entered  for  the  defendant. 

Erle,  J.     I  agree  with  the  judgment  of  my  brother  Crompton. 

Williams,  J.  I  am  of  opinion  that  in  this  case  the  verdict  upon  the  issue  joined 
on  the  second  plea  ought  to  be  found  for  the  plaintiffs,  but  that  the  judgment  ought 
to  be  arrested,  on  the  ground  that  the  declaration  is  bad  in  substance. 

I  think  it  shews  no  cause  of  action.  It  merely  alleges  that  the  plaintiffs  had  enjoyed 
the  benefit  of  the  waters  of  a  canal  near  to  their  engines,  which  waters  had  been  used, 
and  ought  to  have  been  free  from  the  pollution  thereinafter  mentioned ;  and  it  then 
avers  that  the  defendants  polluted  them  and  thereby  damaged  the  engines. 

I  agree  with  the  Barons  of  the  Exchequer  as  to  the  construction  of  the  allegation 
that  the  waters  ought  to  have  been  free  from  pollution,  viz.,  that  it  means  not  an 
assertion  of  title  in  the  plaintiffs,  but  that  the  defendants  had  no  right  to  foul  the 
waters.  But  if  this  be  so,  then  the  declaration  contains  no  allegation  whatever  that 
the  plaintiflPs  were  rightfully  in  the  enjoyment  of  the  benefit  of  the  waters,  and  there 
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is  nothing  to  shew  that  they  were  not  themselves  wrongdoers  in  using  them  for  their 
engines ;  in  which  case  I  think  they  would  have  no  right  of  action. 

This  cannot,  I  apprehend,  be  regarded  as  a  mere  formal  defect  in  the  declaration. 
If  the  declaration  had  been  properly  framed,  an  issue  might  have  been  raised  on  the 
question  whether,  in  fact,  the  plaintiffs  were  rightfully  in  [684]  the  enjoyment  of  the 
use  of  the  waters  of  the  canal ;  as  to  which  I  think  the  evidence  is  by  no  means 
satisfactory. 

WiGHTMAN,  J.  The  plaintiffs  in  the  action  alleged,  in  their  declaration,  that  they 
were  possessed  of  mines,  and  of  engines  and  boilers  for  working  the  mines,  and  used, 
had,  and  enjoyed  the  benefit  and  advantage  of  the  waters  of  a  branch  canal,  near  the 
engines  and  boilers,  to  supply  them  with  water  for  watering  them  ;  and  that  the  water 
used  and  ought  to  run  and  flow  without  being  fouled  or  polluted,  but  that  the  defendant 
wrongfully  fouled  and  polluted  the  water  and  thereby  injured  the  plaintiffs'  engines. 

The  defendant  (Laing)  pleaded,  first,  not  guilty  ;  and  secondly,  that  the  water  of 
the  canal  ought  not  to  have  run  and  flowed  without  the  fouling  and  pollution  in  the 
declaration  mentioned. 

The  plaintiffs  allege  no  right  whatever  to  take  the  water  of  the  canal ;  they  merely 
say  that  they  had  used  and  enjoyed  the  benefit  of  the  water.  They  do  not  state  how 
long  they  have  used  it,  nor  how  long  they  have  had  the  coal  mines,  nor  that  they  had 
or  used  the  benefit  of  the  water  of  the  canal  by  reason  of  their  possession  of  the  coal 
mines ;  and  though  they  say  that  the  water  used  and  ought  to  run  and  flow  without 
being  polluted,  they  do  not  allege  any  reason  why  it  ought  to  run  and  flow  without 
being  polluted,  or  that  the  defendant  as  against  them  had  not  as  much  right  to 
pollute  it  for  his  purposes,  as  they  had  to  take  it  for  theirs.  The  allegation  traversed, 
that  the  water  ought  to  flow  without  being  fouled  or  polluted,  does  not  amount,  in 
my  opinion,  to  any  assertion  of  right  in  the  plaintiffs ;  but  if  it  did,  I  also  think  that 
upon  the  facts  stated  in  the  case,  there  was  no  proof  of  any  right  in  the  plaintiff's,  and 
that  the  verdict  on  the  traverse  of  that  allegation  should  be  entered  for  the  defendant. 

[685]  I  can  find  nothing  in  the  declaration  to  shew  that  the  defendant,  by  fouling 
the  water,  injured  any  right  of  the  plaintiffs,  nor  that,  as  against  them,  he  can  be 
considered  a  wrong  doer ;  and  the  introduction  to  the  word  "  wrongfully "  will  not 
make  him  prima  facie  a  wrong  doer,  unless  the  circumstances  stated  in  the  declaration 
shew  him  to  be  one.  I  am  therefore  of  opinion  that  the  declaration  does  not  shew 
any  right  of  action  against  the  defendant,  and  that  the  judgment  should  be  arrested. 

Upon  the  facts  as  stated,  the  plaintiffs  took  water  from  the  Ince  Hall  canal,  at  first 
with  the  express  parol  consent  of  one  of  the  then  owners  of  the  canal,  and  afterwards 
without  any  objection,  though  without  any  express  consent  of  or  on  the  part  of  them 
who  claimed  through  them.  On  the  other  hand,  in  1850,  the  occupiers  of  the  defen- 
dant's premises,  which  were  used  as  chemical  works,  drained  the  refuse  water  from 
their  works  into  the  canal,  through  a  drain  which  they  had  made,  without  any  objec- 
tion or  remonstrance  on  the  part  of  the  owners  of  the  canal,  and  the  defendants  who 
succeeded  them  did  the  same,  but  to  a  greater  extent,  and  so  as  to  render  the  water 
which  the  plaintiffs  took  from  the  canal  corrosive  of  their  engines  and  boilers. 
Neither  the  plaintiffs  nor  the  defendants  were  riparian  proprietors,  and  each  appears 
to  have  done  that  which  they  did  without  any  right,  and  merely  by  the  sufferance 
and  permission  of  the  owners  of  the  canal.  The  question  upon  the  facts  appears  to 
me  to  be  in  effect  the  same  as  that  upon  the  pleadings  ;  and  I  am  of  opinion  that  the 
defendant  in  the  action  is  entitled  to  our  judgment  whether  the  case  is  considered 
with  reference  to  the  pleadings  or  with  reference  to  the  facts,  and  the  judgment  of 
the  Court  of  Exchequer  should  be  reversed. 

Judgment  affirmed. 


[686]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Nixon  v.  Brownlow.  Nixon  v.  Green.  July  5,  1858. — The  subscribers'  agree- 
ment of  a  proposed  Company  stated  that  it  was  formed  for  making  a  railway  to 
be  called  "  The  Galway  and  Kilkenny  Railway,"  and  to  commence  at  Kilkenny 
and  terminate  in  the  town  of  Galway,  the  capital  to  be  one  million  in  shares  of 
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251.  each.  The  deed  empowered  the  directors  to  abandon  the  undertaking,  or 
any  part  thereof  and  also  to  make  application  to  parliament  for  an  Act  for  any  of 
the  purposes  aforesaid  :  also  to  fix  upon,  and  from  time  to  time  to  alter  or  vary  the 
termini,  route,  course,  or  line  of  the  railway  ;  and  to  determine  whether  and  how 
far,  and  to  what  extent  the  undertaking  should  be  carried  into  effect  and  deferred 
or  abandoned  :  and  in  case  any  Act  should  authorize  the  construction  of  a  part 
thereof,  to  make  in  any  subsequent  session  application  for  the  construction  of 
the  remainder.  The  defendant  executed  the  deed  as  a  subscriber  for  150  shares, 
and  paid  the  deposit  of  11.  10s.  per  share.  The  directors  applied  to  parliament 
and  an  Act  passed  (9  &  10  Vict.  c.  ccclx.)  which  incorporated  the  Company  by 
the  name  of  "  The  Kilkenny  and  Great  Southern  and  Western  Railway  Company," 
for  making  a  railway  from  Kilkenny  to  Cuddagh,  the  capital  of  the  Company  to 
be  225,0001.  in  11,250  shares  of  201.  each.  After  the  Act  passed  the  defendant 
was  placed  on  the  register  of  shareholders  as  a  subscriber  for  fifty  shares  of  201. 
each  :  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer),  that  the  defendant  was  a  shareholder  in  the  incorporated  Company, 
and  liable  as  such  to  execution  on  a  judgment  recovered  by  a  creditor  against  the 
Company. — The  36th  section  of  the  Companies  Clauses  Consolidation  Act,  8  &  9 
Viet.  c.  16,  which  enables  execution  to  issue  "against  any  of  the  shareholders," 
if  the  execution  against  the  property  or  effects  of  the  Company  proves  ineffectual, 
means  shareholders  at  the  time  of  the  sheriff's  return  of  nulla  bona  :  So  Held,  in 
the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer. 

[S.  C.  27  L.  J.  Ex.  509  ;  4  Jur.  (N.  S.)  878 ;  6  W.  R.  772.] 

The  first  of  the  above  cases  was  an  appeal  against  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  set  aside  the  verdict  found  for  the  plaintiff  and 
enter  it  for  the  defendant,  pursuant  to  leave  reserved  at  the  trial  (reported  2  H.  & 
N.  455). 

The  declaration,  which  was  in  scire  facias,  set  out  the  writ,  which  stated  that  the 
plaintiff,  on  the  26th  April,  1855,  recovered  against  "The  Kilkenny  and  Great 
Southern  and  Western  Railway  Company"  a  judgment  for  5081.  8s.,  whereof  1971. 
14s.  6d.  remained  unpaid  :  that  a  fi.  fa.  directed  to  the  sheriffs  of  London  was  issued 
upon  the  [687]  judgment  against  the  effects  of  the  Company,  and  that  the  sheriffs 
returned  nulla  bona.  The  writ  then  proceeded  thus  : — "  And  whereas  you  the  said 
J.  Brownlow,  at  the  time  of  the  said  judgment  and  of  the  issuing  of  the  said  execu- 
tion, and  thence  until  and  at  the  time  of  the  notice  hereinafter  mentioned,  and 
thence  until  and  at  the  time  of  the  motion  in  open  Court  hereinafter  mentioned,  and 
thence  hitherto,  were  and  are  a  shareholder  of  and  in  the  said  Company  of  divers, 
to  wit,  fifty  shares  of  201.  each,  and  a  large  amount  of  the  said  shares  at  the  time  of 
the  said  judgment  and  execution  was,  and  thence  hitherto  has  been  and  is  not  paid 
up,  to  wit,  9251."  The  writ  then  recited,  that  upon  motion  in  open  Court,  after 
sufficient  notice  in  writing  to  the  defendant,  the  Court  ordered  that  the  plaintiff  might 
proceed  against  the  defendant  as  a  shareholder  of  the  Company  according  to  the 
"Companies  Clauses  Consolidation  Act,  1854,"  and  the  writ  commanded  the  defen- 
dant (in  the  usual  form)  to  appear  and  shew  cause  why  the  plaintiff  should  not  have 
execution  against  him.  The  declaration  then  stated  the  appearance  of  the  defendant, 
and  concluded  with  the  usual  claim  of  execution. 

Plea  (inter  alia).  That  the  defendant  was  not  a  shareholder  as  alleged.  Issue 
thereon. 

The  facts  stated  in  the  case  on  appeal  (so  far  as  material)  are  as  follows  : — 

In  April,  1845,  a  railway  was  projected,  to  be  called  "The  Gal  way  and  Kilkenny 
Railway,"  and  a  prospectus  was  issued  by  the  promoters  of  that  Company.  (The 
case  then  set  out  the  prospectus,  which  was  headed  :  Length,  100  miles  :  capital, 
1,000,0001.  in  40,000  shares  of  251.  each :  deposit,  11.  10s.  per  share.) 

On  the  26th  April,  1845,  the  Company  was  provisionally  registered.  There  was 
no  evidence  that  either  the  plaintiff  or  defendant  ever  saw  or  knew  of  the  prospectus. 
Two  deeds  [688]  were  executed  by  the  defendant  and  other  persons,  being  allottees  of 
shares  in  the  Company,  viz.  the  parliamentary  contract  and  subscribers'  agreement. 
The  case  then  set  out  these  deeds  in  an  appendix.  By  the  subscribers'  agreement  the 
defendant  and  the  several  parties  thereto  of  the  first  part,  each  for  himself,  covenanted 
with  the  trustees  therein  named  that  he  had  subscribed  the  sura  set  opposite  to  his 
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name  in  the  schedule  for  the  purpose  of  making  a  railway,  to  be  called  "  The  Galway 
and  Kilkenny  Railway  Company,"  or  by  such  other  name  as  should  be  adopted  by  the 
directors,  and  that  the  railway  should  commence  in  the  parish  of  St.  John's,  in 
Kilkenny,  and  terminate  in  or  near  the  town  of  Galway,  with  a  branch  from  the  main 
line  at  or  near  Maryborough  :  that  a  capital  not  exceeding  a  million  should  be  raised 
in  shares  of  251.  each,  with  power  to  the  directors  to  increase  such  capital,  or  alter  the 
capital  for  the  time  being,  provided  the  assent  to  such  increase  should  be  obtained 
from  a  majority  of  the  subscribers.  The  subscribers'  agreement  also  contained  the 
following  provisions : — 

That  the  committee  or  directors  should  have  full  power  "  to  abandon  the  said 
undertaking  or  any  part  thereof,  and  also  to  make  application  to  parliament  in  the 
ensuing  session  for  an  Act  or  Acts  for  all  or  any  of  the  purposes  aforesaid,  and  to 
renew,  if  necessary,  such  application  in  any  subsequent  session  or  sessions  ;  and  also 
to  introduce,  or  to  consent  to  the  introduction  in  any  act  or  acts  of  parliament,  for 
which  application  may  be  made  as  aforesaid,  of  any  such  special  or  other  clauses  and 
provisions  as  to  the  said  committee  or  directors  may  seem  proper  or  desirable :  and 
also  to  fix  upon,  and  from  time  to  time  to  alter  or  vary,  the  termini,  route,  course,  or 
line  of  the  said  railway  and  the  sites  or  spots  of  the  stations,  depots  and  works 
connected  therewith  :  and  to  determine  whether  and  how  far  and  to  what  extent  the 
said  undertaking  should  be  [689]  carried  into  effect  and  deferred  or  abandoned  ;  and 
in  like  manner  what  branches,  if  any,  from  the  main  railway  shall  form  a  part  of  the  said 
undertaking  :  and  in  case  any  Act  shall  be  obtained  in  relation  to  the  said  undertaking 
which  shall  authorize  the  construction  of  a  part  or  parts  thereof,  the  committee  or 
directors  shall  have  power  to  make  or  support,  in  any  subsequent  session  or  sessions, 
such  applications  to  parliament  as  they  may  deem  advisable  for  the  construction  of  the 
remainder  of  the  undertaking  or  any  part  or  parts  thereof." 

In  April  1845,  the  defendant  applied  for  shares  in  the  Company  mentioned  in  the 
prospectus,  and  150  shares  of  251.  each  were  allotted  to  him  in  that  Company.  The 
defendant  paid  a  deposit  of  11.  lOs.  upon  each  of  such  shares  amounting  to  2251.  On 
the  13th  June,  1845,  the  defendant  executed  the  parliamentary  contract  and  sub- 
scribers' agreement,  and  received  scrip  certificates  for  150  shares.  On  the  8th  May, 
1845,  the  defendant  sold  the  whole  of  his  shares.  No  evidence  was  given  of  any 
notice  to  the  Company  of  such  sale ;  nor  was  there  any  evidence  that  the  vendee  was 
applied  to,  to  be  registered  in  respect  of  such  shares. 

In  the  session  of  parliament  of  the  9  &  10  Vict,  an  Act  was  passed,  intituled  "  An 
Act  for  making  a  railway  from  Kilkenny  to  join  the  Great  Southern  and  Western 
Railway  at  or  near  Cuddagh,  to  be  called  'The  Kilkenny  and  Great  Southern  and 
Western  Railway.'"  (The  case  then  set  out  the  2nd,  3rd,  4th,  5th,  19th,  25th,  26th 
and  42nd  sections  of  the  9  &  10  Vict.  c.  ccclx.) 

The  periods  of  three  and  seven  years  mentioned  in  the  25th  and  26th  sections  of 
the  Act  were  afterwards  duly  extended  to  five  and  nine  years. 

The  secretary  of  the  Company  proved  that  the  defendant's  name  was  on  the  first 
register,  dated  the  4th  [690]  February,  1848.  That  register  was  sealed:  the  last 
register,  which  was  in  1855,  was  not  sealed.  The  defendant's  name  was  there  and  in 
all  the  intermediate  ones.     The  last  sealed  register  was  dated  the  21st  February,  1849. 

Ogle  argued  for  the  defendant  in  last  Easter  Vacation  (a)  (May  13).  The  first 
question  is,  whether,  upon  the  facts  stated,  the  defendant  can  be  considered  as  a  person 
who  "  has  already  subscribed  to  the  undertaking "  within  the  meaning  of  the  3rd 
section  of  the  9  &  10  Vict.  c.  ccclx.  "  The  undertaking  "  authorized  by  the  Act  wjis  to 
make  a  railway  from  Kilkenny  to  Cuddagh ;  the  undertaking  to  which  the  defendant 
subscribed  was  to  make  a  railway  from  Kilkenny  to  Galway.  The  second  question  is, 
whether,  at  the  times  specified  in  the  declaration,  viz,  at  the  time  of  the  judgment,  of 
the  issuing  of  the  execution,  and  thence  until  and  at  the  time  of  notice,  the  defendant 
was  a  shareholder  in  the  Company  within  the  meaning  of  the  36th  section  of  the 
Companies  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16).  Nixon  v.  Green  (11  Exch. 
550)  decided  that  the  word  "shareholders,"  in  the  36th  section  of  that  Act,  means 
shareholders  at  the  time  of  the  sherift's  return  of  nulla  bona.  In  this  declaration  the 
date  of  the  sheriffs  return  does  not  appear;  therefore  the  question  is,  whether  the 
defendant  was  a  shareholder  at  the  time  of  the  judgment,  or  of  the  issuing  of  execu- 

(a)  Before  Wightmau,  J.,  Erie,  J.,  Williams,  J.,  Crompton,  J.,  and  Willes,  J. 
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tion,  or  at  the  time  of  the  notice.  That  depends  on  two  points :  first,  whether  the 
defendant's  name  was  properly  entered  on  the  registers  of  the  dth  February,  1848, 
and  21st  February,  1849;  secondly,  whether  the  registers,  if  accurately  made  up,  are 
evidence  in  any  other  actions  except  those  upon  the  subscription  contract  or  for  calls ; 
and,  if  so,  whether  a  register  of  1848  is  evidence  that  a  [691]  person  was  a  shareholder 
in  1856,  or  at  any  length  of  time.  The  register  must  be  sealed,  in  which  case  only  is 
it  evidence ;  and  the  9th  section  of  the  Companies  Clauses  Consolidation  Act  requires 
"  that  such  authentication  by  the  seal  of  the  Company  shall  take  place  at  the  first 
ordinary  meeting  of  the  Company,"  and  so  from  time  to  time  at  each  ordinary  meeting. 
By  section  66,  two  of  such  meetings  must  take  place  in  each  year.  Therefore  at  each 
meeting  there  must  be  a  new  register,  and  that  register  will  be  evidence,  for  the  next 
six  months,  of  the  persons  who  are  shareholders — but  only  as  between  the  Company 
and  the  shareholders,  not  as  between  the  Company  and  strangers.  [Williams,  J.  If 
a  person  has  taken  shares,  must  it  not  be  presumed  that  he  is  a  shareholder  until  the 
contrary  is  proved?]  The  defendant  has  never  taken  shares  in  the  Company  incor- 
porated by  the  9  &  10  Vict.  c.  ccclx. :  he  took  shares  in  "The  Galway  and  Kilkenny 
Eailway  "  upon  the  terms  mentioned  in  the  subscribers'  agreement  of  that  Company ; 
but  the  plaintiff  seeks  to  render  him  liable  as  a  shai'cholder  in  a  totally  different  under- 
taking. The  amount  of  capital  and  number  of  shares  is  altered,  and  part  of  the  intended 
line  is  abandoned.  The  defendant  joined  one  undertaking,  and,  without  his  consent, 
he  is  made  a  party  to  another.  The  consequence  is  that  he  is  subject  to  a  responsi- 
bility that  he  never  undertook.  Suppose  that,  before  the  defendant  executed  the 
parliamentary  contract  and  subscribers'  agreement,  the  promoters  of  the  Company  had 
told  him  that  they  were  unable  to  raise  an  amount  of  the  proposed  capital  sufficient 
to  carry  into  effect  the  original  project,  might  he  not  have  recovered  back  his 
subscription  as  upon  a  failure  of  consideration  1  Then  the  circumstance  of  his  having 
executed  those  deeds  does  not  prevent  him,  for  he  did  not  execute  them  until  more 
than  a  month  after  he  had  sold  his  shares.  At  that  time  he  [692]  ceased  to  have  any 
connection  with  the  Company.  He  was  obliged  to  sign  the  deeds,  or  he  could  not 
have  transferred  the  scrip  to  the  purchaser.  If  the  defendant  had  not  received  his 
scrip  he  might  have  recovered  back  his  deposit,  as  upon  an  abandonment  of  the  under- 
taking :  JFalstab  v.  Spottiswoode  (15  M.  &  W.  501).  Pitchford  v.  Davis  (5  M.  &  W.  2) 
is  an  express  authority  that  a  subscriber  to  a  projected  Company,  who  has  taken 
shares  and  paid  a  deposit  on  the  faith  of  a  prospectus  stating  a  certain  amount  of 
capital  and  number  of  shares,  is  not  liable  on  contracts  made  by  the  directors  if  they 
begin  their  works  with  less  capital  and  a  smaller  number  of  shares,  unless  he  has 
assented  to  their  proceeding.  In  Tredwen  v.  Bourne  (6  M.  &  W.  461)  there  was 
evidence  of  such  assent :  here  there  is  none.  The  Galvanized  Iron  Company  v.  Westoby 
(8  Exch.  17)  shews  that  a  contract  of  this  kind  is  conditional  on  the  full  amount  of 
capital  being  subscribed.  The  amount  of  capital  and  value  of  shares  are  part  of  the 
constitution  of  the  Company  :  Smith  v.  Goldsworthy  (4  Q.  B.  430).  It  is  said  that  by 
the  terms  of  the  subscribers'  agreement  the  defendant  has  authorized  the  directors  to 
reduce  the  capital ;  but  there  is  nothing  in  that  deed  which  warrants  such  a  construc- 
tion. The  deed  only  empowers  the  directors  "to  abandon  the  said  undertaking,  or 
any  part  thereof,  and  also  to  make  application  to  parliament  in  the  ensuing  session  for 
an  Act  or  Acts  for  all  or  any  of  the  purposes  aforesaid,"  &c.,  "and  also  to  fix  upon, 
and  from  time  to  time  to  alter  or  vary,  the  termini,  route,  course  or  line  of  the  said 
railway,"  &c.,  "and  to  determine  whether,  and  how  far,  and  to  what  extent,  the  said 
undertaking  should  be  carried  into  effect,  and  deferred  or  abandoned,"  &c.  The 
deed  contains  no  authority  to  the  directors  to  reduce  the  pro-[693]-posed  capital. 
When  the  defendant  consented  to  take  150  shares  in  an  undertaking  with  a  capital 
of  1,000,0001.,  in  shares  of  251.  each,  he  no  doubt  considered  it  safe  to  join  the 
concern,  because,  if  called  upon  to  paj'  any  debts,  he  might  recoup  himself  from  the 
other  subscribers.  But  when  the  capital  was  reduced,  his  responsibility  was  increased 
and  his  chance  of  recovering  from  the  other  subscribers  diminished.  Suppose  the 
defendant,  when  he  sold  his  shares,  had  taken  from  the  purchaser  a  bond  for  payment 
of  the  purchase  money  :  how  could  ha  recover  on  the  bond  after  the  Company  was 
altered,  for  the  purchaser  would  not  obtain  what  he  had  bargained  for.  Thus  the 
defendant  would  lose  the  whole  purchase  money  in  consequence  of  the  acts  of  the 
directors.  Again,  not  only  is  the  amount  of  capital  altered,  but  also  the  number  of 
shares.     [Crompton,  J.     The  subscribers'  agreement  only  says  that  a  capital  shall  be 
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raised  not  exceeding  a  million  :  there  is  no  stipulation  that  it  shall  amount  to  a  million. 
If  the  deed  referred  to  the  prospectus,  so  as  to  be  read  with  it,  the  case  might  be 
different.  Erie,  J.  If  the  directors  have  authority  to  construct  any  part  of  the 
proposed  line,  why  may  they  not  reduce  the  capital  in  proportion  to  the  reduced 
expenditure?  Wightman,  J.  The  directors  clearly  had  the  power  of  making  a 
portion  of  the  line.  Then,  if  they  did  not  require  the  whole  of  the  capital  originally 
proposed,  there  seems  no  reason  why  they  should  raise  it :  if  the  amount  of  capital 
had  remained,  the  number  of  shares  might  have  remained ;  the  capital  being  reduced, 
fewer  shares  were  required.]  In  The  Cork  and  Youghal  Railway  v.  Paterson  (18  C.  B.  414) 
the  Court  did  not  attribute  any  weight  to  the  argument  that,  as  the  directors  had 
power  to  make  a  part  of  the  line  only,  they  were  justified  in  proceeding  with  a  reduced 
capital.  In  The  Midland  Gh-eat  Western  Bailway  Company  v.  [694]  Gordon  (16  M.  &  W. 
804)  the  undertaking  sanctioned  by  the  Act  was  substantially  the  same  as  the  one 
projected,  and  moreover  the  powers  given  to  the  directors  by  the  subscribers'  agree- 
ment were  larger  than  those  in  the  present  case.  The  expressions  of  Parke,  B.,  in 
that  case  were  not  approved  of  in  The  Great  Western  Railway  of  Ireland  v.  Leech 
(3  H.  L.  Cas.  872).  Here  the  powers  contained  in  the  subscribers'  agreement  merged 
in  the  incorporated  Company.  Directors  have  no  power  of  their  own  accord  to  alter 
the  name  of  a  Company  :  Regina  v.  The  Registrar  of  Joint  Stock  Companies  (10  Q.  B.  839). 
There  is  not  the  slightest  identity  between  the  undertaking  to  which  the  defendant 
subscribed  and  that  to  which  it  is  sought  to  make  him  a  party.  Even  the  subscribers 
are  different,  for  there  are  some  members  of  the  present  Company  who  never  sub- 
scribed to  the  original  undertaking.  Nevertheless  it  is  said  that  the  production  of 
the  register  with  the  defendant's  name  upon  it  is  evidence  that  he  is  a  shareholder. 
It  is  true  the  register  is  made  prima  facie  evidence  by  the  8  &  9  Vict.  c.  16,  s.  9,  but 
that  is  only  when  it  has  been  authenticated  as  required  by  that  and  the  66th  section. 
If  the  directors  neglect  its  authentication  at  the  proper  period  its  validity  as  evidence 
is  gone  for  ever.  The  14th  section  of  the  9  &  10  Vict.  c.  ccclx.  requires  the  first 
ordinary  meeting  of  the  Company  to  be  held  within  six  months  after  the  passing  of 
the  Act,  at  which  meeting  the  register  ought  to  have  been  produced  and  sealed : 
(8  &  9  Vict.  c.  16,  s.  9) ;  but  that  was  not  done  until  eighteen  months  after  the  passing 
of  the  Act.  In  Bain  v.  The  Whitehaven  and  Furness  Junction  Railway  Company  (3 
H.  L.  Cas.  1,  23),  Lord  Brougham  said  that  he  was  disposed  to  look  at  the  strict 
execution  of  the  direction  contained  in  the  9th  section  of  the  Companies  Clauses 
Consolidation  Act  as  a  condition  precedent  to  the  enjoy-[695]-ment  of  the  extra- 
ordinary privilege  conferred  by  the  29th  section  of  making  a  man's  own  writing 
evidence  for  himself  and  against  another  party.  The  Galvanized  Iron  Company  v. 
Westoby  (8  Exch.  17)  shews  that  the  prima  facie  case  arising  from  the  fact  of  the 
defendant's  name  being  on  the  register  may  be  rebutted  by  the  facts.  There  is  no 
evidence  that  the  defendant  subscribed  to  the  undertaking  authorized  by  the  special 
Act;  and  assuming  that  he  was  originally  liable,  there  is  no  evidence  that  he  is  a 
"shareholder"  within  the  meaning  of  the  36th  section  of  the  Companies  Clauses 
Consolidation  Act. 

Unthank,  who  appeared  for  the  plaintiff  was  not  called  upon  to  argue. 

Cur.  adv.  vult.  ^ 

Nixon  v.  Green.     1858. 
[S.  C.  27  L.  J.  Ex.  509 ;  6  W.  R.  772.] 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of  Exchequer  for  the 
plaintiff  on  the  demurrers  in  this  case  (reported  1 1  Exch.  550),  and  also  on  a  bill  of 
exceptions  which  raised  the  same  question  as  in  Nixon  v.  Broumlow. 

Slade  argued  for  the  defendant  in  last  Trinity  Vacation  (June  19).  The  demurrers 
raise  two  questions :  first,  when  may  execution  be  said  to  have  issued  against  the 
person  sought  to  be  charged?  Secondly,  at  what  time  must  it  be  shewn  that  he  was 
a  shareholder?  Those  questions  depend  on  the  construction  of  the  36th  section  of  the 
8  &  9  Vict.  c.  16.  Under  that  enactment  no  execution  can  issue  [696]  against  a 
shareholder  without  the  leave  of  the  Court ;  therefore  the  earliest  date  at  which  it 
can  be  said  to  have  taken  place  is  the  day  of  granting  the  rule  authorising  the  issuing 
of  the  scire  facias.  The  language  of  the  36th  section  is :  "  such  execution  may  be 
issued  against  any  of  the  shareholders  to  the  extent  of  their  shares  respectively  in  the 
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capital  of  the  Company  not  then  paid  up."  The  word  "  then  "  has  reference  to  the 
application  for  leave  to  issue  the  scire  facias,  and  consequently  the  section  means  that 
execution  may  issue  against  a  person  holding  shares  at  that  time.  The  decision  of 
the  Court  of  Exchequer  proceeds  on  the  ground  that  a  judgment  against  the  Company 
is  a  judgment  against  all  the  shareholders.  [Wightman,  J,  The  words  "  not  then 
paid  up"  mean  at  the  time  of  the  execution  against  the  Company.]  By  the  36th 
section  execution  can  only  issue  against  a  shareholder  to  the  extent  of  his  shares ; 
therefore  if  at  the  time  of  execution  against  the  Company  he  has  paid  the  full  amount 
of  his  shares  his  liability  ceases.  That  shews  that  the  words  "  not  then  paid  up " 
must  mean  at  the  time  of  execution  against  the  Company.  [Wightman,  J.  The 
defendant  has  not  pleaded  that  he  has  paid  up  to  the  extent  of  his  shares ;  therefore 
it  must  be  taken  that  he  has  not.]  The  time  of  liability  and  extent  of  liability  must 
be  fixed  by  the  same  period.  Suppose  no  proceeding  was  taken  for  a  long  time  after 
the  return  of  nulla  bona ;  if  in  the  interval  a  shareholder,  who  had  paid  up  his  calls, 
sold  his  shares,  he  would  not  be  liable,  and  according  to  the  judgment  of  the  Court  of 
Exchequer  the  purchaser  of  the  shares  would  not  be  liable.  It  is  no  hardship  on  a 
creditor  that  a  'shareholder  has  parted  with  his  shares ;  if  there  is  any  fraud,  that 
might  be  replied.  In  Dodgson  v.  Scott  (2  Exch.  457),  where  a  similar  question  arose 
on  the  Banking  Copartnership  Act,  7  Geo.  4,  c.  46,  s.  13,  which  [697]  enables  execu- 
tion to  issue  against  any  member  for  the  time  being  of  such  copartnership,  it  was  held 
that  the  words  "for  the  time  being"  meant  "at  the  time  the  execution  issued."  He 
also  referred  to  an  unreported  case  of  Devereux  v.  Emery  (as  to  this  case,  see  2  H.  & 
N.  553,  note). 

Unthank,  for  the  plaintiff.  The  pleas  are  bad  and  the  replication  good.  By  the 
latter  part  of  the  36th  section,  the  registerof  shareholders  is  made  accessible  to  creditors, 
in  order  that  they  may  ascertain  the  persons  against  whom  they  are  to  pursue  their 
remedy.  That  shews  that  the  word  "  shareholders,"  in  that  section,  means  the  persons 
whose  names  are  on  the  register  of  shareholders  at  the  time  the  execution  against  the 
property  and  effects  of  the  Company  proves  ineffectual ;  that  is,  at  the  time  of  the 
return  of  nulla  bona.  The  language  of  the  13th  section  of  the  Banking  Copartnership 
Act  is  materially  different  from  that  of  the  36th  section  of  the  Act  in  question.  Under 
those  Acts  a  scire  facias  is  necessary  :  Hitchins  v.  The  Kilkenny  and  Great  South  Western, 
&c.  Railway  Company  (10  C.  B.  160);  but  under  the  7  &  8  Vict.  c.  110,  s.  68,  execu- 
tion may  issue  by  leave  of  the  Court  without  any  suggestion  or  scire  facias.  This 
is  not  the  ordinary  proceeding  by  scire  facias,  but  a  writ  of  scire  facias  quare  execu- 
tionem  non,  founded  on  the  return  of  nulla  bona,  and  preceded  by  notice  and  motion 
in  Court.  At  common  law  the  return  of  nulla  bona  was  notice  to  all  persons  sought 
to  be  affected  by  it ;  and  under  this  Act,  after  such  return,  a  shareholder  has  no  right 
to  transfer  his  shares.  The  word  "  then,"  in  the  36th  section  of  the  8  &  9  Vict.  c.  16, 
points  to  the  time  when  persons  are  liable  as  shareholders,  and  no  other  time  can  be 
fixed  than  the  return  of  nulla  bona.  A  shareholder  [698]  cannot  voluntarily  pay  up 
the  amount  of  his  shares  after  proceedings  are  taken  against  him  any  more  than  an 
executor  can  voluntarily  pay  debts  of  equal  degree. 

Slade  replied  on  this  point,  and  stated  that  the  question  raised  by  the  bill  of 
exceptions  had  been  so  fully  argued  in  the  case  of  Nixon  v.  Brownlow  that  he  should 
offer  no  further  argument  on  the  subject. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  the  above  cases  was  now  delivered  by 
Wightman,  J.  In  the  case  of  Nixon  v.  Green  the  first  question  is,  whether  the 
defendant  was  a  shareholder  in  the  Kilkenny  and  Great  Southern  and  Western 
Railway  Company  at  all ;  and,  secondly,  whether  it  is  sufficient  that  the  defendant, 
if  a  shareholder,  was  so  at  the  time  of  the  return  of  nulla  bona  to  the  writ  against  the 
company,  or  whether  it  must  also  appear  that  he  was  a  shareholder  at  the  time  of  the 
scire  facias,  or  of  the  rule  of  court  by  which  the  scire  facias  is  allowed. 

With  respect  to  the  tirst  question,  it  was  contended  for  the  defendant  that  he 
never  proposed  or  subscribed  for  shares  in  the  railway  Company  in  question,  though 
he  did  propose  and  subscribe  for  fifty  shares  in  another  proposed  railway,  to  be  called 
"The  Gal  way  and  Kilkenny  Kailway  Company."  The  shares  in  the  last-mentioned 
proposed  Company  were  to  be  40,000  of  251.  each,  and  it  was  to  begin  at  Kilkenny 
and  terminate  at  Gal  way,  with  a  branch  to  Maryborough. 
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The  defendant  paid  "751.  on  account  of  his  shares,  at  [699]  the  rate  of  11.  10s.  per 
share,  as  a  deposit,  and  executed  what  is  called  "  the  parliamentary  contract,"  and  also 
an  indenture  called  "the  subscribers'  agreement." 

By  that  agreement  it  was  provided  that  a  capital,  not  exceeding  1,000,0001.  should 
be  raised,  in  shares  of  251.  each,  and  that  the  committee  or  directors  of  the  proposed 
company  should  have  full  power  to  abandon  the  whole  or  any  part  of  the  undertaking, 
and  to  apply  to  parliament  for  an  Act  for  all  or  any  of  the  purposes  mentioned  in  the 
deed  ;  and  to  introduce  into  the  Act  any  clauses  or  provisions  that  the  committee 
or  directors  might  think  proper ;  and  to  fix  upon  and  alter,  and  vary  the  termini, 
course,  or  line  of  the  railway ;  and  to  determine  how  far,  and  to  what  extent,  the 
undertaking  should  be  carried  into  effect,  and  deferred,  or  abandoned,  and  what 
branches,  if  any,  should  form  part  of  the  undertaking ;  and  in  case  any  Act,  to  be 
obtained  in  relation  to  the  undertaking,  should  authorise  the  construction  of  a  part, 
the  committee  or  directors  might  make  such  application  as  they  thought  advisable  for 
the  construction  of  the  remainder  or  any  part  thereof. 

The  directors  of  the  proposed  Company  appear  to  have  thought  it  inexpedient 
to  apply  for  an  Act  for  the  whole  line  from  Kilkenny  to  Galway,  and  acting  upon  the 
authority  given  to  them  by  the  subscribers'  agreement,  to  which  the  defendant  Green 
was  a  party,  obtained  an  Act,  the  9  &  10  Vict.  c.  ccclx.,  for  making  a  railway  from 
Kilkenny  to  join  the  Great  Southern  and  Western  Railway  at  or  near  Cuddagh,  which 
was,  in  effect,  making  a  part  of  the  proposed  railway  from  Kilkenny  to  Galway.  This 
appears  from  the  19th  section  of  the  Act,  which  refers  to  the  plans  deposited  with 
the  clerk  of  the  peace  of  the  county  of  Kilkenny.  By  the  Act  the  capital  of  the 
Company  was  to  be  225,0001.,  divided  into  11,250  shares,  of  201.  each,  and  the  defen- 
dant was  placed  by  the  directors  on  the  register  of  [700]  the  Company  formed  under 
the  Act  as  a  shareholder  of  fifty  shares.  The  defendant  contended,  that  though  the 
directors  might  have  had  authority  to  place  his  name  upon  the  register  of  shareholders 
in  the  railway  Company  originally  contemplated  by  the  subscribers'  agreement,  if  an 
Act,  in  conformity  with  that  agreement,  had  been  obtained,  they  had  no  power  or 
authority  to  put  his  name  upon  the  register  of  shareholders  in  a  Company  for  a 
different  railway,  with  a  different  amount  of  capital,  and  with  a  different  amount 
of  shares. 

We  are,  however,  of  opinion  that  the  Company  which  has  been  established  under 
the  Act  is,  in  effect,  the  same  Company  that  is  contemplated  by  the  subscribers' 
agreement,  and  that  the  directors  have  not  exceeded  the  authority  given  to  them  by 
the  subscribers'  agreement,  and  that  they  were  fully  warranted  in  placing  the  name 
of  the  defendant  upon  the  register  of  shareholders  of  the  Company  formed  under  the 
Act.  The  undertaking  sanctioned  by  the  Act  is  one  applied  for  by  the  directors, 
under  the  authority  given  to  them  by  the  subscribers'  agreement ;  and,  according  to 
the  cases  of  The  Midland  Ch-eat  IVestern  Railway  Company  of  Irelaivd  v.  Gordon  (16  M. 

6  W.  804)  and  The  Cork  and  Youghal  Railway  Comiiany  v.  Faterson  (18  C.  B.  414),  the 
directors  are  -  warranted  in  putting  upon  the  register  of  the  shareholders  of  the 
Company,  constituted  by  the  act  of  Parliament,  the  names  of  those  who  would  have 
been  upon  the  register  if  an  Act  had  passed  in  accordance  with  the  original  project, 
for  the  construction  of  a  railway  from  Kilkenny  to  Galway.  We  are,  therefore,  of 
opinion  that  upon  the  first  point  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Nixon  V.  Green  was  correct,  and  our  judgment  is  in  favour  of  the  plaintiH  in  the 
action. 

[701]  With  respect  to  the  second  point,  we  are  also  of  opinion  that  the  plaintiff 
in  the  action  is  entitled  to  our  judgment. 

By  the  8  &  9  Vict.  c.  16,  s.  36,  "if  any  execution,  either  at  law  or  in  equity,  shall 
have  been  issued  against  the  property  or  effects  of  the  Company,  and  if  there  cannot 
be  found  sufficient  whereon  to  levy  such  execution,  then  such  execution  may  be  issued 
against  any  of  the  shareholders  to  the  extent  of  their  shares  respectively  in  the  capital 
of  the  Company  not  then  paid  up." 

It  is  quite  consistent  with  the  plea  that  the  defendant  may  have  been  a  shareholder 
at  the  time  of  the  return  of  nulla  bona,  and  of  the  granting  of  the  rule  nisi  for  a  scire 
facias,  and  the  service  of  such  rule  upon  the  defendant. 

By  the  terms  of  the  Act,  "  if  there  cannot  be  found  sufficient  effects  of  the  Company 
whereon  to  levy,  then  execution  may  issue  against  any  shareholders  to  the  extent  of 
their  shares  not  then  paid  up."  It  appears  to  us  that  tlicn  refers  to  the  time  when 
Ex.  Div.  xiii.— 21* 
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sufficient  effects  of  the  Company  cannot  be  found  whereon  to  levy,  which  time  is  fixed 
by  the  sheriff's  return  of  nulla" bona;  and  we  therefore  are  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  is  correct  upon  this  point  also ;  and  the  judgment 
therefore  pronounced  by  that  Court  in  the  case  of  Nixon  v.  Green  ought,  we  think,  to 
be  affirmed. 

We  are  also  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Nixon  V.  Brownlow  should  be  affirmed  for  the  reasons  we  have  given  in  the  case  of 
Nixon  V.  Green. 

Judgments  affirmed. 

[702]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Hill  v.  Levey  and  Another.  June  19,  1858. — Disputes  having  arisen  between 
compositors  and  master  printers  as  to  payment  to  the  former  for  printing 
advertisements  on  wrappers,  the  following  rules  were  made  by  a  committee  of 
each  body  : — "  Wrappers.  The  compositor  on  a  magazine  or  review  to  be  entitled 
to  the  first  or  title  page  of  the  wrapper  of  the  magazine  or  review,  but  not  to 
the  remaining  pages  of  such  wrapper  or  to  the  advertising  sheets  which  may 
accompany  the  magazine  or  review.  Standing  advertisements  or  stei'eo-blocks 
forming  a  complete  page,  or  when  collected  together  making  one  or  more  complete 
pages  in  a  wrapper  or  advertising  sheet  of  a  magazine  or  review,  not  to  be 
charged.  The  compositor  to  charge  only  for  his  time  in  making  them  up.  The 
remainder  of  the  matter  in  such  wrappers  or  advertising  sheets,  including  standing 
advertisements  or  stereo-blocks  not  forming  a  complete  page,  to  be  charged  by 
the  compositor  and  cast  up  according  to  certain  articles  of  the  scale  referred  to, 
as  they  may  respectively  apply."  In  the  November  number  of  a  Monthly 
Magazine  there  was  composed  and  printed  on  one  page  two  advertisements  which 
occupied  the  entire  page,  and  the  type  of  which  was  left  standing.  In  the 
December  number,  the  same  two  advertisements  were  printed,  but  on  different 
pages ;  and  each  occupied  about  half  a  page  and  the  remainder  of  the  page  was 
tilled  up  by  other  advertisements.  The  plaintiff,  who  was  a  compositor,  insisted 
that,  under  the  latter  part  of  the  rule,  he  was  entitled  to  charge  for  the  compos- 
ing ;  the  defendant,  who  was  the  master  printer,  contended  that,  the  case  was 
within  the  first  part  of  the  rule,  and  that  the  plaintiff  was  only  entitled  to  charge 
"for  his  time  in  making  up."  In  the  year  1856,  a  similar  dispute  arose  between 
a  compositor  and  a  master  printer,  and  the  matter  having  been  referred  to 
arbitration  in  pursuance  of  certain  rules  which  were  still  in  force,  three  arbitrators 
awarded  in  favour  of  the  master.  The  plaintiff  entered  the  defendant's  service 
with  knowledge  of  that  decision,  and  that  the  defendant  had  been  one  of  the 
arbitrators ;  nothing,  however,  was  said  as  to  the  terms  of  payment ;  but  both 
parties  understood  that  it  was  to  be  made  according  to  the  rules. — Held,  by  the 
Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer) : 
first,  that  the  decision  of  the  arbitrators  was  not,  at  the  time  of  the  employment 
of  the  plaintiff,  binding  between  the  parties  as  an  -interpretation  of  the  rule ;  and 
that  notwithstanding  their  decision  it  was  competent  for  the  Court  to  entertain 
the  question  of  its  construction. — Secondly,  that  the  plaintiff  was  entitled  to 
recover  for  the  composing ;  the  true  construction  of  the  rule  being :  that  the 
compositor  may  charge  according  to  the  scale  when  any  advertisement  not  stand- 
ing is  inserted  in  the  same  page  with  a  standing  advertisement,  but  that  when 
standing  advertisements  are  printed  in  the  same  page  so  as  completely  to  fill  it, 
the  compositor  is  only  entitled  to  charge  for  his  time  in  making  up. 

[S.  C.  28  L.  J.  Ex.  80;  4  Jur.  (N.  S.)  589 ;  6  W.  R.  691.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  on 
a  special  case.     The  facts  are  set  forth  in  the  judgment  of  the  Court,  ante,  p.  7. 

Joyce  argued  for  the  appellant.(a)    The  first  question  [703]  is,  whether  the  decision 

(a)  Before    Wightman,   J.,   Erie,    J.,    Williams,    J.,    Crompton,    J.,   Willes,    J., 
Crowder,  J.,  and  Byles,  J. 
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of  the  arbitrator  is  binding  upon  the  plaintiff.  The  case  finds  that  the  plaintiff  went 
into  the  defendants'  employ  with  knowledge  of  the  construction  which  had  been  put 
by  the  arbitrator  upon  the  rules,  and  both  parties  understood  that  payment  was  to  be 
made  according  to  the  rules ;  he  must  therefore  be  taken  to  have  entered  into  a 
contract  subject  to  the  rules  as  interpreted  by  the  arbitrator.  The  case  finds  that  for 
more  than  fifty  years  the  business  of  printing  in  London  as  between  the  master  printers 
and  compositors  has  been  regulated  by  committees  of  each  body,  who  have  from  time 
to  time  agreed  upon  rules  which,  so  long  as  they  remain  unaltered,  are  treated  and 
acted  upon  as  binding  upon  master  and  compositor,  and  are  imported  into  every 
engagement  to  which  they  are  applicable ;  therefore  the  plaintiff  and  defendants  must 
be  taken  as  bound  by  these  rules.  The  two  committees  having  met,  and  this  question 
having  been  referred  to  them  and  the  barrister,  the  decision  in  favour  of  the  view 
taken  by  the  masters  became  as  much  a  rule  of  the  trade  from  thenceforth  as  any  of 
the  other  rules.  [Crompton,  J.  It  appears,  however,  that,  before  proceeding  on  the 
arbitration,  the  secretary  of  the  committee  of  the  compositors  stated  that  the  decision 
was  not  to  be  a  guide  to  the  trade  in  future,  but  was  to  be  confined  to  the  particular 
case.]  He  also  contended  that,  upon  the  construction  of  the  rules,  the  plaintiff  was 
not  entitled  to  be  paid  for  standing  advertisements  if,  when  collected  and  measured 
together,  they  would  make  a  page  or  pages. 

Malcolm  Kerr,  for  the  plaintiff,  the  respondent,  was  not  called  upon  to  argue. 

WiGHTMAN,  J.  We  are  all  of  opinion  that  the  Court  of  [704]  Exchequer  have 
rightly  decided  both  the  points  submitted  to  them  by  this  special  case.  On  the 
question  whether  the  plaintiff  is  bound  by  the  decision  of  the  barrister,  we  think  he 
is  not.  The  parties  to  this  action  were  not  parties  to  the  reference  ;  nor  by  anything 
which  has  taken  place  has  the  decision  on  that  reference  been  made  binding  on  the 
plaintiff.  The  second  question  is  as  to  the  construction  of  the  rule.  We  think  the 
true  meaning  of  the  passage  in  dispute  is  that  contended  for  by  the  compositors.  It 
is  provided  first  that  "  standing  advertisements,  or  stereo-blocks,  forming  a  complete 
page,  or,  when  collected  together,  making  one  or  more  complete  pages  in  a  wrapper 
or  advertising  sheet  of  a  magazine  or  review,  are  not  to  be  chargeable.  The  compositor 
to  charge  only  for  his  time  in  making  them  up."  That  applies  to  a  case  when  the 
standing  matter  consists  of  complete  pages.  Then  comes  this  clause  : — "  The  remainder 
of  the  matter  in  such  wrappers  or  advertising  sheets,  including  standing  advertise- 
ments or  stereo-blocks,  not  forming  a  complete  page,  to  be  charged  by  the  compositor, 
and  cast  up  according  to  the  8th  and  20th  articles  of  the  scale,  as  they  may  respec- 
tively apply.'"  That  provides  for  standing  advertisements  occupying  less  than  an 
entire  page.  We  think  therefore  that  the  judgment  of  the  Court  of  Exchequer  must 
be  affirmed. 

Judgment  affirmed. 

[705]    Exchequer  Keports.    Michaelmas  Term,  22  Vict. 

Foster,  Public  Officer,  &c.  v.  Colby.  Nov.  1-5,  1858. — S.  &  W.  chartered  a  ship 
from  Jjiverpool  to  Calcutta  and  home  for  the  sum  of  70001.  "  The  freight  to  be 
paid  12501.  on  vessel  clearing  fi-om  Liverpool,  and  10001.  on  delivery  of  the 
outward  cargo  at  Calcutta,  the  remainder  in  cash  two  mouths  from  the  vessel's 
report  inwards,  and  after  right  delivery  of  the  cargo,  or  under  discount  at  5  per 
cent,  per  annum  at  freighter's  option.  The  master  to  sign  bills  of  lading  at  any 
rate  of  freight  required  without  prejudice  to  this  charter-party.  The  owners  of 
the  ship  to  have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight  and 
demurrage."  There  were  provisions  for  payment  of  the  freight  in  cash  on 
delivery  of  the  cargo,  if  the  cargo  was  delivered  abroad.  S.  &  C,  who  were  the 
charterer's  agents  at  Calcutta,  having  made  advances  to  disburse  the  vessel, 
shipped  a  quantity  of  linseed,  for  which  the  captain  signed  bills  of  lading  deliver- 
able to  their  order  or  assigns  on  payment  of  freight  at  5s.  per  ton,  the  current 
rate  being  51.  10s.  Against  this  shipment  S.  &  C.  drew  a  bill  of  exchange  and 
indorsed  and  delivered  it  together  with  the  bill  of  lading  for  value. — Held  :  First, 
that  assuming  the  charter-party  to  have  created  a  lien  for  the  charter-party 
freight  as  against  the  charterer,  a  bona  fide  indorsee  of  the  bill  of  lading,  without 
notice  of  the  charter-party,  was  entitled  to  the  linseed  on  payment  of  the  bill  of 
lading  freight. — Secondly,  that  the  charter-party  did  not  create  any  lieu  in  respect 
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of  that  part  of  the  freight  which  was  payable  at  two  months  after  the  vessel's 
report  inwards. 

[S.  C.  28  L.^J.  Ex.  81.     Followed,  Shaiid  v.  Sanderson,  1859,  4  H.  &  N.  390. 
Distinguished,  Paynter  v.  James,  1867,  L.  R.  2  C.  P.  356.] 

Trover  by  the  plaintiff,  as  one  of  the  registered  public  officers  of  the  London  Joint 
Stock  Bank,  for  linseed. 

Pleas :  First,  not  guilty.  Secondly,  that  the  linseed  was  not  the  property  of 
the  bank. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to  a  special  case,  in 
substance  as  follows  : — 

The  action  was  brought  to  recover  10001.  part  of  the  proceeds  of  1652  bags  of 
linseed,  shipped  at  Calcutta  in  September,  1855,  on  board  the  "  Atalanta,"  and  landed 
at  the  docks  in  London  in  February  1856.  The  defendant  in  January  1855,  and  from 
thence  until  this  action,  was  captain  and  part  owner  of  the  "  Atalanta."  The  London 
Joinb  Stock  Bank  claimed  the  linseed  as  indorsees  and  holders  of  the  bill  of  lading  and 
shipping  documents  [706]  thereof,  and  they  assert  that  they  were  entitled  to  the 
possession  of  it  on  the  tender  of  the  bill  of  lading  freight  and  charges.  The  defendant 
asserts  a  lien  on  the  linseed  for  the  sum  of  10001.  freight  payable  by  the  charter-party 
hereafter  mentioned. 

The  defendant,  on  the  30th  of  January,  1855,  chartered  the  "Atalanta"  to  Syers, 
Walker  &  Co.,  for  a  voyage  from  Liverpool  to  Calcutta  and  back,  by  a  charter-party, 
the  material  parts  of  which  were  as  follows : — 

"London,  30/31  January,  1855. 

"It  is  this  day  agreed  between  Captain  E.  G.  Colby,  master  and  part  owner  of  the 
good  ship  '  Atalanta,'  &c.,  now  at  Liverpool,  and  Messrs.  Syei-s,  Walker  &  Co.,  &c. : 
that  the  said  ship  being  copper  sheathed,  &c.,  shall  with  all  convenient  speed  after 
discharge  of  her  inward  cargo  at  Liverpool,  load  there  from  the  agents  of  the  freighters 
a  full  and  complete  cargo,  &c.,  and  so  loaded,  &c.,  shall  proceed  to  Calcutta,  and  there 
having  discharged  her  cargo  and  being  copper  sheathed,  &c.,  load  from  the  agents  of 
the  freighters  a  full  and  complete  cargo,  &c.,  which  the  freighters  bind  themselves  to 
ship,  &c.,  and  being  so  loaded  shall  therewith  proceed  to  London  or  Liverpool  as 
ordered  by  freighters'  agents  at  Calcutta,  and  deliver  the  same  in  any  dock  freighters 
may  appoint,  agreeably  to  bills  of  lading,  on  being  paid  freight  in  full  of  all  port 
charges,  pilotage  and  primage,  after  the  rate  of  seven  thousand  pounds  lump  sum ;  the 
act  of  God,  restraint  of  princes,  &c.,  always  excepted.  The  freight  to  be  paid  as 
follows  :  8001.  in  cash  on  vessel's  clearing  from  Liverpool ;  7001.  on  right  delivery  of 
the  cargo  outward  at  Calcutta  in  rupees,  &c.,  and  the  remainder  in  cash  two  months 
from  the  vessel's  report  inwards  at  London  or  Liverpool,  and  after  right  delivery  of 
the  cargo  or  under  discount  at  5  per  cent,  per  annum  at  freighters'  option.  .  .  .  The 
master  to  sign  the  bills  [707]  of  lading  at  any  rate  of  freight  required  without 
prejudice  to  this  charter-party.  .  .  .  Freighters  to  have  the  power  of  underletting 
the  whole  or  part  of  the  vessel.  The  owners  of  the  ship  to  have  an  absolute  lien  on 
the  cargo  for  all  freight,  dead  freight  and  demurrage.  .  .  .  Freighters  likewise  to 
have  the  option,  instead  of  loading  the  ship  for  London  or  Liverpool,  to  order  her  to 
proceed  to  Cork  or  Falmouth  for  orders,  to  be  sent  to  the  master  within  three  posts, 
to  discharge  either  at  London  or  Liverpool,]or  at  a  good  and  safe  port  on  the  continent 
between  Havre  and  Hamburgh:  the  freight  in  such  case  to  be  71001.,  if  they  be 
ordered  to  discharge  at  London  or  Liverpool ;  75001.,  if  they  be  ordered  to  discharge 
at  a  port  on  the  continent;  freight  on  the  continent  to  be  paid  in  cash  on  right 
delivery  of  the  cargo  at  the  exchange  of  the  day,  less  two  months  discount  at  5  per 
cent,  per  annum :  all  other  terms  and  conditions  to  remain  as  before. 

"Signed        E.  G.  Colby. 

"Syers,  Walker  &  Co." 

By  a  memorandum  afterwards  added,  it  was  agreed  that  the  advances  at  Liverpool 
should  be  increased  to  12501.,  and  at  Calcutta  to  10001.  The  sura  of  12501.  was  paid 
to  the  defendant  at  Liverpool  by  Syers,  Walker  &  Co.,  and  an  outward  cargo  was 
provided  for  her,  consisting  partly  of  1000  tons  of  salt  consigned  by  them  to  Stewart 
&  Calrow,  merchants  at  Calcutta,  the  correspondents  of  Syers,  Walker  &  Co.     On  the 
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ship's  arrival  at  Calcutta,  Stewart  and  Calrow,  to  whom  the  charter-party  had  been 
sent,  assumed  the  control  of  her  as  agents  of  the  charterers  and  paid  the  10001.  on 
account  of  the  charter-party  freight,  the  last  payment  being  made  on  the  3rd  of 
October,  1855.  The  homeward  cargo  was  procured  by  Stewart  &  Calrow,  and  the 
goods  mentioned  in  the  freight  list,  at  freights  amounting  to  30591.  10s.  Id.,  were 
shipped  partly  by  Stewart  [708]  &  Calrow,  and  partly  by  other  persons  at  Calcutta, 
on  the  procurement  of  brokers  employed  for  that  purpose  by  Stewart  &  Calrow.  The 
linseed  in  question  was  shipped  by  Stewart  &  Calrow.  It  had  been  purchased  on 
account  of  Syers,  Walker  &  Co.  by  Stewart  &  Calrow  out  of  their  own  monies,  they 
not  having  in  their  hands  applicable  to  such  purchase  any  funds  of  Syers,  Walker  &  Co., 
who  then  were  and  still  are  largely  indebted  to  them.  The  linseed  was  put  on  board 
before  any  bill  of  lading  was  presented  for  signature. 
The  bill  of  lading  was  as  follows : — 

"  Shipped  in  good  order  and  condition,  by  Stewart  and  Calrow,  in  the  good  ship 
*  Atalanta,'  whereof  Colby  is  master,  &c.,  1652  bags  of  linseed,  &c.,  to  be  delivered  in 
the  like  good  order  and  condition  at  the  port  of  London  (all  and  every  the  dangers 
and  accidents  of  the  seas  and  of  navigation  of  whatsoever  nature  or  kind  excepted) 
unto  order  or  to  assigns ;  freight  for  the  said  goods  being  payable  there  at  the  rate  of 
5s.  per  ton  net,  with  average  accustomed.     In  witness,  &c. 

"Dated  the  18th  Sept.  1855.  "Signed        E.  G.  Colby. 

"  Indorsed,  Stewart  &  Calrow." 

Mr.  Stewart  in  his  evidence  stated  that  it  was  customary  for  merchants  in  the 
ordinary  course  of  business  to  purchase  bills  of  exchange  drawn  against  shipments  of 
goods,  upon  the  security  of  the  bill  of  lading  of  such  goods  at  a  nominal  freight.  That 
the  bills  were  filled  up  at  a  low  rate  of  freight,  by  reason  of  advances  made  by  Stewart 
&  Calrow,  for  which  credit  would  have  to  be  given  by  the  owners,  and  that  he  told 
captain  Colby  that,  having  no  funds  of  the  charterers  in  hand,  he  would  not  load  or 
disburse  his  ship  unless  captain  Colby  would  sign  such  bills  of  lading  as  he  might 
require  at  a  nominal  freight. 

[709]  The  current  rate  of  freight  for  linseed  from  Calcutta  to  London  at  the  time 
of  the  shipment  was  from  51.  to  51.  10s.  per  ton, 

Stewart  &  Calrow  drew  a  bill  of  exchange  dated  the  29th  of  September,  1855,  for 
23001.,  at  six  months  after  date,  on  Syers,  Walker  &  Co.,  against  the  shipment  of  the 
linseed,  which  they  sold  in  the  ordinary  course  of  business,  and  indorsed  to  the 
Mercantile  Bank  of  India,  London  and  China,  receiving  Company's  rupees  21,028. 
9.  3.,  being  the  full  amount  of  the  bill.  They  indorsed  the  bill  of  lading  in  blank,  and 
delivered  it  and  the  shipping  documents  to  the  Mercantile  Bank.  They  also  delivered 
to  them  a  letter  of  hypothecation  of  the  linseed,  dated  the  8th  of  October,  1855.  The 
Mercantile  Bank  did  not  know  that  the  linseed  was  purchased  for  Syers,  Walker  &  Co., 
or  that  the  "Atalanta"  was  chartered  by  them.  The  bill  of  exchange,  letter  of 
hypothecation  and  bill  of  lading  were  forwarded  by  the  Mercantile  Bank  to  their 
manager  in  London.  The  bill  of  exchange  was  accepted  by  Syers,  Walker  &  Co.  on 
the  15th  of  November,  1855,  and  on  the  l7th  the  Mercantile  Bank  indorsed  the  bill 
of  exchange  and  handed  it  with  the  bill  of  lading  to  the  London  Joint  Stock  Bank, 
for  a  balance  due  from  them  to  the  latter  bank,  with  no  further  information  than  was 
contained  in  the  documents  handed  over. 

The  ship  arrived  on  the  10th  of  February,  1856.  On  the  18th,  the  defendant 
gave  notice  to  the  superintendent  of  the  Victoria  Docks  to  detain  the  linseed  until 
payment  of  the  freight  as  per  bill  of  lading,  and  10001,  balance  of  freight  as  per 
charter-party. 

Syers,  Walker  &  Co.  suspended  payment  on  the  4th  of  April,  and  afterwards 
became  bankrupts.  The  bill  of  exchange  became  due  on  the  18th  of  May :  on  the 
24th  the  attorney  of  the  London  Joint  Stock  Bank  demanded  the  [710]  linseed  of 
the  manager  of  the  Victoria  Docks,  and  at  the  same  time  produced  the  bill  of  lading, 
and  tendered  the  freight  as  per  bill  of  lading  with  charges.  The  manager  acknow- 
ledged the  tender,  but  refused  to  deliver  the  linseed  except  on  payment  of  10001. 
balance  of  freight  as  per  charter-party.  An  interpleader  order  was  subsequently 
obtained  by  the  Victoria  Dock  Company,  whereby  it  was  ordered  that  an  action 
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should  be  commenced  against  the  present  defendant,  and  that  the  conversion  by  the 
Dock  Company  should  be  deemed  the  conversion  by  him. 

The  question  for  the  opinion  of  the  Court  is,  whether,  on  the  24th  of  May,  18-56, 
the  defendant  was,  as  against  the  said  London  Joint  Stock  Bank,  entitled  to  a  lien 
upon  the  linseed  for  any  amount  of  freight  beyond  that  made  payable  by  the  bill  of 
lading.  If  the  Court  should  be  of  opinion  in  the  negative,  then  the  verdict  for  the 
plaintiff  is  to  stand.  If  the  Court  should  be  of  opinion  in  the  affirmative,  then  the 
verdict  is  to  be  entered  for  the  defendant. 

Bovill  (with  whom  was  Archibald)  for  the  plaintiff.  First,  the  London  Joint 
Stock  Bank,  as  assignees  of  the  bill  of  lading,  are  entitled  to  the  linseed  upon  the 
terms  therein  mentioned.  The  defendant  who  signed  it  was  captain  and  part  owner 
of  the  ship.  The  bill  of  lading  in  no  way  refers  to  the  charter-party,  with  which  the 
Bank  has  nothing  to  do.  It  is  a  general  rule  that  where  a  ship  is  chartered  for  a 
particular  voyage,  for  a  gross  sum  by  way  of  freight,  if  the  captain  signs  bills  of  lading 
for  the  cargo,  specifying  a  rate  of  freight  amounting  to  a  less  sum  than  that  mentioned 
in  the  charter-party,  as  against  third  persons  being  owners  of  the  cargo,  the  shipowner 
has  no  lien  on  the  cargo  beyond  the  freight  mentioned  in  the  bills  of  lading :  Mitchell 
V.  Scaife  (4  Camp.  298),  Gifkison  v.  Middldm  (2  C.  B.  N.  S.  134).  [711]  In  Howard  v. 
Tucker  (1  B.  &  Ad.  712),  where  a  bill  of  lading,  signed  by  the  captain,  expressed  that 
freight  had  been  paid,  which  was  contrary  to  the  fact,  it  was  held  that  the  shipowner 
could  not  claim  payment  of  the  freight  from  an  indorsee  for  value  of  the  bill  of  lading. 
Though,  as  between  the  charterers  and  shipowners,  there  may  be  a  lien,  that  does  not 
affect  a  bona  fide  indorsee  for  value  of  the  bill  of  lading :  Brown  v.  North  (8  Exch.  1  ; 
see  p.  16).  [Bramwel],  B.  The  18  &  19  Vict.  c.  Ill,  gives  to  the  indorsee  of  the  bill 
of  lading  the  rights  which  he  would  have  had  if  the  contract  in  the  bill  of  lading  had 
been  originally  made  with  himself.  What  answer  would  the  defendant  have  had  if 
the  plaintiff  had  sued  on  the  contract,  evidenced  by  the  bill  of  lading,  to  deliver  on 
payment  of  the  freight  mentioned  in  it  ?]  In  Faith  v.  The  East  India  Company  (4  B.  & 
Aid.  6.30),  all  the  parties  were  fully  acquainted  with  the  terms  of  the  charter-party, 
and  there  was  collusion  :  the  judgment  assumes  that  but  for  those  circumstances  the 
owners  would  have  been  entitled  to  the  goods  on  payment  of  the  bill  of  lading  freight. 
In  Gledstanes  v.  Allen  (12  C.  B.  202)  the  plaintiffs  were  the  mere  agents  of  the  shipper, 
and  Jervis,  C.  J.,  said  that  there  was  "nothing  whatever  to  liken  it  to  the  case  of  an 
indorsee  for  value."  [Watson,  B.,  referred  to  Campion  v.  Colvin  (3  Bing.  N.  C.  17).] 
It  will  be  contended  that  the  goods  in  question  were  the  goods  of  the  charterers,  but 
Stewart  &  Calrow  having  purchased  them  with  their  own  monies  and  shipped  them 
deliverable  to  their  own  order  by  the  bill  of  lading,  the  charterers  never  had  any 
property  in  them  :  Turner  v.  The  Trustees  of  the  Liverpool  Docks  (6  Exch.  543),  JVait  v. 
J^aker  (2  Exch.  1),  Van  Casteel  v.  Booker  (2  Exch.  691).  That  alone  would  distinguish 
this  [712]  case  from  Sm"ll  v.  Moates  (9  Bing.  574),  where  a  lien  on  the  lading  of  a  ship 
having  been  expressly  reserved  to  the  owner,  it  was  held  that  goods  which  the  charterer 
purchased  and  put  on  board,  and  then  transferred  with  a  stipulation  to  convey  them 
to  their  destination  for  a  certain  amount  of  freight,  were,  even  against  an  indorsee  of 
the  bill  of  lading,  subject  to  the  shipowner's  lien  for  a  balance  due  to  him  under  the 
charter-party.  In  that  case  the  estoppel  by  the  signing  of  the  bill  of  lading  was  not 
adverted  to  :  the  captain  had  no  authority  to  sign  bills  of  lading,  at  any  rate  of  freight. 
That  latter  point  was  adverted  to  by  Cresswell,  J.,  in  Gledstanes  v.  Allen  (12  C.  B. 
202,  216).  The  plaintiffs  claimed  upon  the  title  of  the  immediate  indorsee  of  the 
captain  ;  the  captain  was  also  the  charterer  and  shipped  his  own  goods,  making  them 
deliverable  to  his  own  order  at  a  certain  rate  of  freight,  and  it  is  observed  in  the 
judgment  that  this  was  calculated  to  provoke  some  inquiry  as  to  the  relation  in  which 
he  stood  with  respect  to  the  ship.  [Watson,  B.  A  person  who  might  have  known,  is 
in  the  same  position  as  one  who  actually  did  know,  of  the  charter-party.] 

Secondly,  supposing  the  plaintiff  to  be  bound  by  the  terras  of  the  charter-party, 
the  defendant  had  no  lien.  The  remainder  of  the  freight  being,  under  the  circum- 
stances which  have  happened,  payable  in  cash  two  months  after  the  report  of  the 
vessel  inwards,  there  could  be  no  lien  :  Alsager  v.  The  St.  Katherine's  Dock  Company 
(14  M.  &  W.  794). 

Montague  Smith  (with  whom  was  Tomlinson),  for  the  defendant.  First,  as  to  the 
construction  of  the  charter-party.  There  is  an  express  contract  that  the  shipowner 
shall  have  an  absolute  lien  for  all  freight.     To  give  eifect  to  that,  the  charter-party 
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must  be  construed  as  providing  that  the  [713]  freight  is  to  be  paid  on  the  delivery  of 
the  cargo,  and  that  the  shipper  has  no  right  to  insist  on  the  delivery  without  payment 
of  the  freight.  In  Alsager  v.  The  St.  Katherine's  Dock  Compavy  (14  M.  &  W.  794),  the 
charter-party  contained  no  clause  giving  to  the  shipowner  an  absolute  lien  for  all 
freight,  and  the  decision  amounts  to  no  more  than  this,  that  the  Court  thought  they 
could  not  infer  that  there  was  to  be  a  lien.  [Watson,  B.  The  vessel  being  reported 
inwards  on  the  10th  of  February,  the  freight  became  payable  on  the  10th  of  April.] 
The  alleged  conversion  was  not  until  the  24th  of  May,  after  the  freight  had  become 
due  and  the  bill  for  the  price  of  the  goods  had  been  dishonoured.  According  to  the 
true  construction  of  the  words  "  payment  after  right  delivery  of  the  cargo,"  the 
delivery  of  the  goods  and  the  payment  of  the  freight  are  to  be  concomitant  acts, 
which  neither  party  is  obliged  to  perform  without  the  other  being  ready  to  perform 
the  correlative  act :  Tate  v.  Meek  (8  Taunt.  280).  [Channell,  B.  Could  the  plaintiff 
have  sued  for  the  freight,  less  the  discount,  if  he  had  delivered  the  goods  before  the 
expiration  of  the  two  months  1]  Probably  not :  the  option  may  be  only  for  the  benefit 
of  the  shipper.  But  the  shipper  could  not  insist  on  the  delivery  of  the  cargo  within 
the  two  months  without  payment  of  _^freight.  [Bovill.  In  Crawshay  v.  Homfray 
(4  B.  &  Aid.  50)  it  was  held  that  where  a  wharfinger  had  originally  no  right,  as 
against  the  owner,  to  detain  the  goods  till  payment,  his  subsequent  default  could  not 
create  a  lien  as  against  a  purchaser  from  such  owner :  How  v.  Kirchner  (Privy  Council, 
Dec.  8,  1857)  is  to  the  same  effect.] 

Then,  assuming  a  lien  for  the  charter-party  freight  to  have  existed,  such  lien  is 
not  defeated  by  the  making  of  the  bill  of  lading  at  a  nominal  freight  and  indorsing  it 
to  [714]  the  Mercantile  Bank.  Small  v.  Moates  (9  Bing.  574)  is  an  authority  for  that 
proposition.  In  Gilkison  v.  Middleton  (2  C.  B.  N.  S.  134)  the  bill  of  lading  was  filled 
up  at  the  current  rate  of  freight ;  and  there  was  nothing  to  create  any  suspicion  that 
the  goods  might  be  subject  to  lien  for  any  other  freight.  But  where  a  bill  of  lading 
makes  goods  deliverable  at  a  freight  of  5s.  per  ton,  the  current  rate  being  51.  10s., 
any  one  taking  it  would  naturally  inquire  into  the  circumstances.  [Bramwell,  B.  It 
only  leads  to  the  inference  that  for  some  sufficient  reason  the  captain  was  willing  to 
take  5s.  per  ton.]  The  goods,  when  put  on  board,  became  subject  to  lien.  The  lien 
against  the  charterer  was  available  against  Stewart  &  Calrow.  The  present  plaintiffs 
took  the  goods  subject  to  the  same  rights.  Nothing  has  since  taken  place  to  divest 
the  lien  which  was  created  in  favour  of  the  shipowners.  The  right  of  lien  is  a  right 
in  rem.  That  appears  from  Campion  v.  Calvin  (3  Bing.  N.  C.  17).  The  London  Joint 
Stock  Bank  obtained  no  greater  rights  than  the  Mercantile  Bank  had,  because  their 
indorsement  was  simply  for  an  old  balance  and  not  upon  a  fresh  advance.  [Bramwell,  B. 
Surely  there  is  no  weight  in  that.]  Glecktanes  v.  Allen  (12  C.  B.  202)  is  an  authority 
in  favour  of  the  defendant  on  this  point.  The  distinction  between  this  case  and  those 
referred  to  on  the  other  side  is,  that  here  the  lien  attached  before  the  bills  of  lading 
were  signed,  the  goods  having  been  put  on  board  before  the  bills  of  lading  were  pre- 
sented for  signature.  [Watson,  B.  But  Stewart  and  Calrow  made  advances  in  order 
to  get  the  bills  of  lading.] 

Bovill  was  not  called  on  to  reply. 

[715]  Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiff  is  entitled  to 
recover.  There  are  only  two  points  to  which  it  is  necessary  to  allude.  First,  was 
the  linseed,  in  the  hands  of  the  indorser  of  the  bill  of  lading,  subject  to  a  lien  for 
freight?  Secondly,  was  it  so  in  the  hands  of  the  indorsee?  Some  of  my  brothers 
are  of  opinion  that  there  was  no  lien,  and  that  the  stipulations  of  the  charter- 
party  precluded  it.  I  am  strongly  inclined  to  think  so ;  but  I  prefer  to  rest  my  judg- 
ment on  this  ground,  that  a  bona  fide  indorsee  for  value  of  the  bill  of  lading,  having 
no  knowledge  or  notice  of  the  charter-party  or  that  the  cargo  was  subject  to  lien  for 
any  freight  except  that  mentioned  in  the  bill  of  lading,  and  not  acting  collusively,  is 
entitled  to  the  goods  on  payment  of  the  freight  stipulated  for  in  the  bill  of  lading, 
and  is  not  affected  by  the  greater  liability  of  the  indorser,  supposing  such  liability  to 
exist.  It  is  impossible  to  distinguish  the  case  from  Gilkison  v.  Middleton  (2  C.  B. 
N.  S.  134).  That  case  is  a  conclusive  authority  in  favour  of  the  plaintiff.  It  was 
said  that  Stewart  &  Calrow  shipped  the  goods  intending  them  for  the  charterer,  but, 
though  that  might  at  one  time  have  been  their  intention,  it  is  clear  that  when  the 
goods  were  put  on  board  they  intended  to  keep  them  under  their  own  control.  If  a 
shipowner  so  conducts  his  business  as  to  permit  the  master  to  sign  bills  of  lading  at 
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a  lower  freight  than  that  payable  by  the  charter-party,  in  consequence  of  which  parties 
are  induced  to  make  advances  on  such  bills  of  lading,  the  shipowner  is  bound.  I  do 
not  lay  stress  on  the  fact  that  the  master  was  also  a  part-owner,  though,  as  against 
him  and  the  other  part-owners,  it  makes  the  case  stronger.  It  is  said  that  from  the 
small  amount  of  freight  mentioned  in  the  bill  of  lading,  the  indorsee  must  have  had 
notice  that  the  sum  named  was  not  the  true  freight  for  the  goods  ;  that  suspicions 
should  have  been  [716]  excited,  and  that  it  ought  to  have  been  assumed  that  the 
parties  did  not  mean  what  they  said.  But  in  a  Court  of  law  we  must  presume  that 
persons  who  sign  mercantile  documents  mean  what  they  say.  I  rest  my  judgment  on 
the  ground  that  the  London  Joint  Stock  Bank,  as  the  bona  fide  indorsee  of  the  bill 
of  lading  without  notice,  was  entitled  to  the  goods  on  payment  of  the  freight  mentioned 
in  it,  without  being  bound  to  make  any  inquiries. 

Bramwell,  B.  I  am  of  the  same  opinion.  Notwithstanding  Mr.  Smith's  argument, 
I  am  against  him  on  both  points.  The  first  question  is,  whether  the  charter-party 
creates  any  lien  for  the  freight.  I  hold  that  it  does  not.  The  charterer  is  to  pay 
"  the  remainder  "  of  the  freight  "  in  cash  two  months  from  the  vessel's  report  inwards 
at  London  or  Liverpool,  and  after  right  delivery  of  the  cargo."  Both  stipulations 
are  for  the  benefit  of  the  charterer.  Then  comes  the  provision  giving  the  charterer 
the  option  of  paying  in  cash  under  discount  within  the  two  months.  Mr.  Smith  says 
the  meaning  is,  that  the  charterer  is  to  pay  cash  at  the  expii-ation  of  two  months 
whether  the  cargo  is  delivered  or  not,  but  if  delivered  he  is  to  pay  for  it  on  delivery. 
The  language  of  the  charter-party  will  not  bear  that  construction.  My  brother 
Channell  pointed  out  that  if  Mr.  Smith's  view  was  right,  and  if  the  delivery  took 
place  within  the  two  months,  the  shipowner  would  have  a  right  at  once  to  sue  the 
charterer  for  the  remainder  of  the  freight.  Then  it  was  said  that  it  is  expressly 
provided  that  the  shipowner  shall  have  "  an  absolute  lien  on  the  cargo  for  all  freight, 
dead  freight  and  demurrage."  The  true  meaning  is,  that  he  is  to  have  a  lien  so  far 
as  a  lien  is  possible.  The  mention  of  "  dead  freight  and  demurrage  "  excludes  freight 
not  due.  The  shipowner  is  to  have  a  lien,  not  only  for  that  freight  in  respect  of 
which  the  law  would  give  him  a  lien,  [717]  but  also  in  respect  to  these  other  two 
matters.  I  think  the  second  point  is  equally  clear  against  the  defendant.  The  Bank 
claims  to  be  owner  of  the  goods,  and  by  the  bill  of  lading  it  appears  that  the  owner  is 
to  have  them  on  payment  of  five  shillings  per  ton.  It  is  a  monstrous  proposition, 
that  when  a  person  purchases  goods  upon  the  faith  of  a  document  shewing  that  he  is 
entitled  to  the  possession  of  them  on  payment  of  a  particular  sum,  the  party  who 
signed  that  document  may  say  "  I  did  not  mean  what  I  wrote,  but  I  am  entitled  to 
something  more."  Gilkison  v.  Middletaii  (2  C.  B.  N.  S.  134)  is  in  point  for  the  plaintiff, 
Mr.  Smith  attempted  to  distinguish  it  on  the  ground  that  in  that  case  there  was 
nothing  to  excite  the  suspicion  of  the  indorsee  of  the  bill  of  lading.  But  no  one  is 
bound  to  suppose  that  another  means  something  contrary  to  what  he  has  said.  There 
is  no  difficulty  in  supposing  that  a  person  would  not  ship  goods  unless  he  could  get 
a  bill  of  lading  at  a  nominal  freight  to  enable  him  to  discount  the  bill  of  exchange 
drawn  against  the  shipment.  There  was  therefore  nothing  to  lead  -to  the  supposition 
that  the  owner  of  the  goods  was  not  to  have  them  on  the  terms  mentioned  in  the  bill 
of  lading.  Suppose  the  plaintiff  had  sued  on  the  contract  in  the  bill  of  lading :  the 
defendant's  answer,  if  in  the  same  terms  as  that  now  set  up,  would  be,  not  that  he 
had  been  defrauded,  but  that  he  did  not  mean  what  he  said  in  his  contract.  That 
shews  that  the  defendant's  contention  cannot  be  sustained. 

Watson,  B.  I  agree  that  our  judgment  must  be  for  the  plaintiff  on  both  points. 
As  to  the  first,  if  the  words  are  read  in  their  common  and  ordinary  sense,  it  is  clear 
the  freight  is  to  be  paid  "in  cash  two  months  from  the  vessel's  report  inwards  at 
London  or  Liverpool,  and  after  [718]  right  delivery  of  the  cargo  or  under  discount  at 
5  per  cent,  per  annum  at  freighter's  option."  The  freighter  is  entitled  to  his  goods  at 
once,  paying  the  freight  two  months  after  the  vessel's  report  inwards,  or  he  may 
declare  his  option  to  pay  ready  money ;  in  that  case  he  is  to  pay  the  freight  less  5  per 
cent,  on  the  delivery  of  the  goods.  It  was  contended  that  this  construction  is  incon- 
sistent with  the  clause  that  the  owner  shall  have  "  an  absolute  lien  on  the  cargo  for 
all  freight,  dead  freight  and  demurrage."  It  is  impossible  that  there  can  be  a  lien  for 
money  not  due.  The  object  is  not  to  enlarge  the  right  of  lien  for  freight,  but  to  give 
a  lien  for  dead  freight  and  demurrage.  If  the  vessel  is  discharged  abroad,  the  freight 
is  "  to  be  paid  in  cash  on  right  delivery  of  the  cargo."     The  clause  giving  a  lien  would 
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attach  in  that  case.  The  meaning  is,  that  wherever  there  can  be  a  lien  the  shipowner 
is  to  have  it,  and  such  lien  is  to  extend  to  dead  freight  and  demurrage.  As  to  the 
other  point,  the  master,  by  the  authority  of  the  shipowner,  and  under  the  provisions 
of  the  charter-party  which  gave  him  power  to  do  so,  signed  bills  of  lading.  Now  we 
know  that  it  is  a  common  thing  for  masters  to  sign  bills  of  lading  homewards  at 
a  nominal  freight  or  no  freight.  That  is  done  as  the  shipper  might  not  otherwise  be 
able  to  obtain  advances  on  his  goods,  because  the  amount  of  the  freight  might  be 
greater  than  their  value.  It  was  contended  that  the  lien  attached  before  the  bills 
of  lading  were  signed.  But  the  goods  were  put  on  board  under  the  contract  subse- 
quently signed.  Even  if  the  lien  did  attach  as  regards  Stewart  &  Calrow,  on  the 
indorsement  of  the  bills  of  lading  to  a  bona  fide  holder  the  right  of  lien  was  divested. 
It  is  clear  that  Stewart  Si  Calrow  received  advances  from  the  Mercantile  Bank  on  the 
faith  of  the  bills  of  lading.  A\Tiether  the  London  Joint  Stock  Bank  gave  value  for  them 
to  the  Mercantile  Bank  is  not  material.  The  plaintiff  is  entitled  to  [719]  the  goods 
on  payment  of  the  freight  mentioned  in  the  bill  of  lading. 

Channell,  B.  I  entirely  concur  with  the  rest  of  the  Court.  I  agree  that  by 
the  terms  of  the  charter-party  there  was  no  lien  for  the  freight.  But,  apart  from  that, 
the  London  Joint  Stock  Bank  has  the  rights  of  an  innocent  and  bona  fide  holder  of  a 
bill  of  lading,  signed  by  the  master  with  the  authority  of  the  shipowner.  Gilkison  v. 
Middlefon  (2  C.  B.  N.  S.  L34)  is  in  point,  and  the  attempt  to  distinguish  it  from  the 
present  case  has  not  been  successful.  Therefore,  assuming  that  the  charter-party  did 
stipulate  for  a  lien,  such  stipulation  is  not  available  against  the  Bank. 

Verdict  for  the  plaintiff  to  stand. 

In  the  Matter  of  the  Succession  of  John  Emilius  Elwes.  Nov.  2.5,  1858. — 
In  estimating  the  value  of  a  succession  to  land,  under  "  The  Succession  Duty 
Act,  1853,"  (16  &  17  Vict.  c.  51),  the  successor  is  not  entitled  to  a  deduction  for 
income  tax  or  the  agent's  charges  for  collecting  rents. 

[S.  C.  28  L.  J.  Ex.  46 ;  4  Jur.  (N.  S.)  1153.  Followed,  In  re  Earl  Cowley's  Succession, 
1866,  L.  R.  1  Ex.  288.  Referred  to,  Attmiuy-Gemral  v.  Robinson,  [1901]  2  Ir. 
R.  83  ] 

This  was  a  petition  against  an  assessment  made  by  the  Commissioners  of  Inland 
Revenue  under  the  Succession  Duty  Act,  1853,  16  &  17  Vict.  c.  51,  sects.  45  and  50. 

The  petition  stated  that  the  petitioner  was  an  officer  in  the  7th  Regiment  of  Foot, 
serving  with  his  regiment  in  the  East  Indies :  that  he  became  entitled  to  certain  real 
property,  and  certain  personal  property  to  be  invested  in  land,  for  life,  on  the  death  of 
John  Meggott  Elwes,  who  died  on  the  10th  of  March,  1855,  under  the  will  of  John 
Elwes,  who  died  in  April,  1817  :  that  in  his  return  for  estimating  [720]  the  succession 
duty,  he  claimed  a  deduction  for  income  tax,  at  the  rate  of  Is.  2d.  in  the  pound, 
in  assessing  the  annual  value  of  this  property,  and  also  a  deduction  of  51.  per  cent, 
for  an  agent's  charges  for  collecting  the  rents  of  the  landed  property  :  that  the  Com- 
missioners disallowed  both  heads  of  claim;  and  he  prayed  that  the  Court  would 
rescind  the  assessment  of  the  Commissioners  of  Inland  Revenue,  so  far  as  the  same 
omits  to  make  an  allowance  for  the  said  several  parts  of  the  claim,  and  that  the  Court 
would  make  such  order  as  to  them  should  seem  meet. 

Alexander  and  Theodore  Thring  argued  for  the  petitioner  in  Hilary  Vacation, 
February  9.(a)  By  the  21st  section  of  the  16  &  17  Vict.  c.  51,  the  interest  of  every 
successor  "  in  real  property  shall  be  considered  to  be  of  the  value  of  an  annuity  equal 
to  the  annual  value  of  such  property,  after  making  such  allowances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  his  becoming  entitled  thereto  in  possession,  or 
to  the  receipt  of  the  income  and  profits  thereof  during  the  residue  of  his  life,  or  for 
any  less  period  during  which  he  shall  be  entitled  thereto;  and  every  such  annuity,  for 
the  purposes  of  this  Act,  shall  be  valued  according  to  the  tables  in  the  schedule 
annexed  to  this  Act."  The  section  goes  on  to  say  that  the  duty  shall  be  paid  at  a 
certain  time  after  the  successor  shall  have  become  entitled  to  the  beneficial  enjoyment. 

(a)  Before  Pollock,  C.  B,,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 
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By  the  2nd  section  the  successor  is  made  chargeable  in  respect  of  his  beneficial  interest. 
Beading  the  words  of  the  21st  section  as  explained  by  the  context,  "annual  value" 
means  the  net  annual  value,  after  deducting  such  charges  as  income  tax,  which  affect 
the  beneficial  enjoj'ment.  If  there  is  a  doubt  as  to  the  meaning  of  the  Act  the 
petitioner  is  entitled  to  the  benefit  of  it.  A  tax  cannot  be  imposed  except  by  plain 
and  unambiguous  [721]  words  :  Dwarris  on  Statutes,  646.  The  income  tax  is  also 
"a  necessary  outgoing  "  within  section  22,  which  provides  that,  "in  estimating  the 
value  of  lands  used  for  agricultural  purposes,  houses,  buildings,  tithes,  teinds,  rent- 
charges  and  other  property,  yielding  or  capable  of  yielding  income  not  of  a  fluctuat- 
ing character,  an  allowance  shall  be  made  of  all  necessary  outgoings."  [Pollock,  C.  B. 
The  income  tax  terminates  in  1860.  Is  it  proposed  to  calculate  the  deduction  to 
1860  or  as  a  perpetual  outgoing?]  It  was  admitted  before  the  Court  in  Ireland 
that  poor  rates,  chargeable  on  the  landlord  might  be  deducted,  though  they  might 
terminate,  because  under  possible  circumstances  there  might  be  no  one  chargeable. 
The  income  tax  is  the  first  tax  and  charge  upon  the  land.  The  point  now  in 
debate  has  been  expressly  decided  by  the  Court  of  Exchequer  in  Ireland,  in  favour 
of  the  view  presented  by  the  petitioner :  Re  Bereafard  Succession  (5  Irish  Com.  Law 
Eep.  407).  Possibly,  if  the  income  tax  should  cease  hereafter,  the  petitioner  would 
be  liable  to  additional  "duty  in  respect  of  the  increased  value  accruing  upon  the 
determination  of  such  charge,"  under  the  20th  section.  [Brarawell,  B.  Suppose  a 
farm  to  be  so  exhausted  by  bad  management  that  a  tenant  would  not  give  more 
than  501.  as  rent  for  the  first  year,  it  could  hardly  be  contended  that  the  annual 
value  was  the  value  for  the  first  year.]  In  the  case  of  In  re  Micklethwaite  (1 1  Exch. 
452,  454),  Alderson,  B.,  said  that  the  word  "value"  means  "net  value."  [Bram- 
well,  B.  Suppose  a  man  possessed  10001.  consols,  if  your  argument  is  well  founded 
the  annual  value  would  be  281.  or  301.,  according  to  whether  the  owner  was  or  was 
not  chargeable  with  income  tax.  The  mistake  appears  to  be  in  confounding  the 
annual  value  of  the  property  with  the  annual  value  to  the  owner  of  it.]  Then  as 
to  the  commission  and  agency  fees  for  receiving  the  rents.  In  the  case  in  the  [722] 
Court  of  Exchequer  in  Ireland,  receiving  the  rents  by  an  agent  was  a  matter  of 
personal  convenience  to  the  petitioner,  who  was  an  adult.  Here  it  is  a  matter  of 
necessity,  because  the  petitioner  was  an  infant  at  the  time  he  succeeded  to  the  pro- 
perty, and  was  abroad.  [Pollock,  C.  B.  The  outgoings  to  be  allowed  are  outgoings 
with  reference  to  the  estate,  such  as  repairs  and  the  like,  not  outgoings  having  refer- 
ence to  the  personal  condition  of  the  owner.]  "Necessary  outgoings"  are  something 
more  than  repairs,  because  repairs  and  other  such  matters  are  provided  for  by  section 
34.  In  Lmich  v.  Peters  (1  Myl.  &  K.  489),  upon  the  gift  of  an  annuity  clear  of  all  taxes 
and  outgoings,  it  was  held  that  legacy  duty  was  an  outgoing  or  tax.  Land  tax  is 
allowed  by  the  Crown  as  an  outgoing;  the  only  difference  between  that  and  the 
property  tax  is  that  the  land  tax  is  permanent. 

The  Attorney  General  (Sir  R.  Bethell),  with  whom  were  the  Solicitor  General  (Sir 
H.  S.  Keating),  E.  Beavan  and  Henry  Thring,  for  the  Crown.  On  an  analysis  of  the 
judgment  of  the  Court  of  Exchequer  in  Ireland,  it  will  be  found  that  the  Court  begins 
by  the  assumption  that  the  succession  duty  is  a  charge  on  income.  They  then  say, 
the  income  tax  is  also  a  charge  on  income  ;  therefore,  if  the  income  tax  is  not  deducted 
before  the  succession  duty  is  calculated,  there  is  a  tax  upon  a  tax.  In  order  to  get 
rid  of  the  supposed  anomaly  they  proceed  to  inquire  whether  the  income  tax  is  a 
necessary  outgoing  or  deduction.  Then,  considering  it  a  case  of  difficulty,  they  apply 
the  rule  which  gives  to  the  subject  the  benefit  of  an  ambiguity  in  an  act  of  parlia- 
ment imposing  a  tax.  Now,  the  Court  of  Exchequer  in  Ireland  was  mistaken  in  its 
first  position.  The  succession  duty  is  not  a  tax  upon  income.  It  is  a  portion  of  the 
principal  sum  representing  the  value  of  the  entire  [723]  succession  arrived  at  by  taking 
such  value  as  equal  to  that  of  an  annuity  of  an  amount  equal  to  the  annual  value  of 
such  property,  subject  to  certain  deductions.  The  succession  duty  is,  therefore,  a  part 
of  the  whole  inheritance.  The  income  tax  is  a  part  of  the  income,  and  attaches  upon 
income  when  it  gets  into  the  pocket  of  the  recipient.  Such  income  is  the  annual  value 
of  the  property.  The  result  is  that  it  is  impossible  to  attribute  to  a  decision  so 
erroneously  based  the  weight  which  would  have  attached  to  it  if  not  founded  on  a 
palpable  mistake. 

The  case  stood  over  in  order  that  it  might  be  put  into  such  a  form  as  to  give  an 
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opportunity  of  appeal  to  the  Exchequer  Chamber,  but  the  petitioner  having  declined 
to  consent  to  a  special  verdict,  in  Trinity  Term  (June  9th),  Sir  R.  Bethell  prayed  the 
judgment  of  the  Court. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  question  arose  on  petition  under  the  Succession  Duty  Act.  The 
petition  prayed  to  be  allowed  certain  deductions  claimed  by  the  petitioner,  and  dis- 
allowed by  the  Commissioners  of  Inland  Revenue. 

The  petitioner,  in  his  petition,  stated,  that  he  was  an  officer  in  the  7th  Regiment 
of  Foot,  serving  with  his  regiment  in  the  East  Indies :  that  he  became  entitled  to 
certain  real  property,  and  certain  personal  property  to  be  invested  in  land,  for  life,  on 
the  death  of  John  Meggott  Elwes  (who  died  on  the  10th  of  March,  1855),  under  the 
will  of  John  Elwes,  who  died  the  10th  of  April,  1817  :  that  in  his  return  for  estimat- 
ing the  succession  duty  he  claimed  a  deduction  for  income  tax,  at  the  rate  of  Is.  2d. 
in  the  pound,  in  assessing  the  annual  value  of  this  property,  and  also  a  deduction  of 
five  per  cent,  for  an  agent's  charges  for  [724]  collecting  the  rents  of  the  landed  pro- 
perty :  that  the  Commissioners  disallowed  both  heads  of  claim ;  and  he  prayed  that 
this  Court  would  rescind  the  assessment  of  the  Commissioners  of  Inland  Revenue,  so 
far  as  the  same  omits  to  make  an  allowance  for  the  several  parts  of  the  claim,  and  that 
the  Court  would  make  such  order  as  to  them  should  seem  meet. 

We  are  all  of  opinion  that  the  Commissioners  of  Inland  Revenue  were  right  in 
disallowing  both  parts  of  this  claim. 

This  depends  on  the  provision  contained  in  the  Succession  Duty  Act,  particularly 
on  the  true  construction  of  the  21st  and  22nd  sections  of  that  Act.  The  object  of  this 
Act  was  to  extend  the  principle  of  the  Legacy  Duty  Acts,  "  upon  and  for  every 
succession  to  the  beneficial  enjoyment  of  any  real  or  personal  estate,  or  to  the  receipt 
of  any  portion  or  additional  portion  of  the  income  or  profits  thereof,  that  may  take 
place  upon  or  in  consequence  of  the  death  of  any  person  under  whatever  title, 
whether  existing  or  future,  such  succession  may  be  derived."  The  object  of  the  Act 
is  to  levy  a  duty  on  all  successions  to  real  property  ;  and  on  the  succession  to  personal 
property,  devolving  by  reason  of  death,  under  any  instrument  other  than  by  will  or 
intestacy. 

The  mode  of  ascertaining  the  value  of  the  succession  to  land  (which  is  a  tax  on 
capital  and  not  on  income)  is  prescribed  by  the  21st  section,  which  provides  that  the 
interest  of  every  successor  to  land  "  shall  be  considered  to  be  of  the  value  of  an  annuity 
equal  to  the  annual  value  of  such  property,  after  making  such  allowances  as  are  herein- 
after directed,  and  payable  from  the  date  of  his  becoming  entitled  thereto  in  posses- 
sion, or  to  the  receipt  of  rents  and  profits  during  the  remainder  of  the  life,  or  for  any 
less  period  during  which  he  shall  be  entitled  thereto."  The  annuity  is  to  be  valued 
according  to  the  tables  mentioned  [725]  in  the  Act ;  the  duty  so  computed  is  to  be 
paid  by  eight  half  yearly  instalments  covering  four  years,  provided  the  successor 
live  so  long.  By  section  29,  as  regards  personal  property  in  trust  for  investment  in 
land,  the  succession  is  calculated  as  real  property.  By  section  22  an  allowance  is  to 
be  made  for  all  necessary  outgoings  in  estimating  the  annual  value  of  lands  used  for 
agricultural  purposes,  houses,  buildings,  tithes,  teinds,  rent-charges  and  other  property, 
yielding,  or  capable  of  yielding  income,  not  of  a  fluctuating  character.  The  successor 
to  land  is,  by  these  sections,  never  charged  for  a  greater  sum  than  the  value  of  his  life 
interest.  The  assessment  of  the  annual  value  is  only  in  order  to  fix  the  duty  at  the 
estimated  value  of  his  life  interest. 

The  question  then  turns  on  the  meaning  of  the  words  "annual  value  of  the  land" 
in  the  21st  section,  and  "an  allowance  for  all  necessary  outgoings  "  in  the  22nd  section. 
The  term  "annual  value  of  land"  is  not  a  term  of  art,  but  means  in  common  parlance 
the  rack  rent  or  the  value  of  the  gross  produce  of  the  land,  minus  all  payments, 
expenses,  interest,  labour  .and  charges  on  the  land,  or  on  the  tenant.  This  has  been 
the  mode  in  which  it  has  been  treated  in  legislation,  and  in  the  construction  of  acts 
of  parliament.  Thus,  in  the  income  tax  on  land,  which  is  a  charge  on  the  annual 
value  of  land  in  each  year,  certain  rules  are  laid  down  to  ascertain  the  annual  value. 
By  section  60  of  that  Act  (5  &  6  Vict.  c.  35),  schedule  No.  1,  the  annual  value  of 
lands  &c.  shall  be  understood  to  be  "  the  rent  by  the  year,  at  which  the  same  are  let 
at  rack  rent."     Also  under  the  Parochial  Assessment  Act  (6  &  7  Wm.  4,  c.  96),  the 
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net  annual  value  is  to  be  the  rent  at  which  the  same  might  be  reasonably  expected  to 
let  from  year  to  year,  free  of  all  tenant's  rates  and  taxes  and  tithe  commutation  rent- 
charge,  and  deducting  the  probable  cost  of  repairs,  [726]  insurance,  and  other  expenses 
to  maintain  the  same  rent.  That  being  the  meaning  of  "annual  value,"  what  is  the 
meaning  of  the  words  "  necessary  outgoings  "  in  this  statute  1  "Necessary  outgoings  " 
would  appear  to  be  permanent  charges,  made  on  the  occupiers  of  the  land,  or  falling 
entirely  on  the  land,  such  as  repairs,  poor  rates,  highway,  sewer,  and  county  rates, 
town  rates,  drainage  rates  and  the  like ;  some  of  which  may  be  payable  occasionally, 
still  they  are  permanent  charges,  and  capable  of  valuation,  so  as  to  render  it  possible 
to  calculate  the  annual  amount.  (See  Rex  v.  Adames  (4  B.  &  Adol.  61),  Rex  v. 
Joddrell  (1  B.  &  Adol.  403).)  In  some  recent  eases  (Regina  v.  Goodchild  and  Regina 
V.  Lamb  (27  L.  J.  M.  C.  233))  it  was  decided  that  in  a  poor  rate  on  the  rector  of  a 
parish  in  respect  of  a  tithe  commutation  rent  charge,  in  assessing  the  value  thereof, 
the  tenant's  income  tax  is  to  be  deducted,  but  not  the  landlord's  property  tax.  This 
decision  is  not  within  the  Parochial  Assessment  Act;  but  the  Court  decided  the  case 
by  analogy  to  that  Act.  This  was  a  rate  on  the  owner,  and  in  respect  of  the  rent, 
and  the  income  tax  was  not  deducted  as  a  diminution  of  the  annual  value. 

The  income  tax  is  only  a  charge  on  the  owner  in  respect  of  the  annual  value  of 
the  land,  and  by  the  Acts,  not  made  permanent,  but  temporary,  and  varying  in 
amount.  This  annual  value  of  the  land  is  to  be  taken  as  an  annuity,  so  as  to 
calculate  the  value  of  the  succession  by  the  tables,  or  in  other  words — to  capitalize  the 
succession.  It  is  not  a  tax  on  the  annual  income,  or  on  income  at  all,  but  a  mode  of 
estimating  the  value  of  the  succession. 

Has  the  legislature  used  these  terms,  "  annual  value  "  or  "  necessary  outgoings  " 
from  the  annual  value  in  any  other  than  the  ordinary  meaning  1  The  22nd  section 
of  the  Succession  Duty  Act  does  not  say  the  outgoings  are  to  be  [727]  deducted  in 
estimating  the  annual  value  of  any  particular  year,  but  in  estimating  the  annual  value 
generally.  That  these  words  are  used  in  the  ordinary  sense  is  obvious,  from  this, 
that  annuity  or  annual  value  is,  by  the  Tables,  taken  at  a  certain  number  of  years 
purchase,  as  the  estimated  value  of  the  succession  to  be  charged  with  duty ;  for 
several  of  those  years  there  may  be  no  income  tax  at  all,  and  for  other  of  those  years, 
an  income  tax,  at  a  lower  rate  than  the  income  tax  chargeable  at  the  time  of  the 
assessment,  may  be  payable.  It  is  impossible  therefore  to  say  that  where  no  income 
tax  at  all  is  payable,  or  paid,  during  a  portion  of  the  number  of  years,  on  which  the 
calculation  is  ma,de,  it  is  a  "  necessary  outgoing  "  when  it  is  no  outgoing  at  all.  It  is 
reasonable  to  suppose,  that  if  the  legislature  meant  that  the  tax  on  the  income  of  the 
landlord  was  to  be  deducted,  on  finding  the  annual  value  of  the  land,  it  would  have 
been  expressly  stated  or  alluded  to  in  the  Act. 

Some  light  may  be  thrown  on  this  point,  by  reference  to  the  Legacy  Duty  Act, 
which  is  the  foundation  of  the  present  Act  and  in  pari  materia ;  in  fact  they  form 
the  code  applicable  to  the  taxes  imposed  on  succession  to  real  and  personal  property 
by  death.  By  the  Legacy  Duty  Act,  where  a  gross  sum,  as  personal  property,  comes 
to  a  legatee  or  successor  absolutely,  the  duties  would  be  chargeable  on  the  whole  sum. 
By  36  Geo.  3,  c.  52,  s.  8,  the  value  of  any  legacy  given  by  way  of  annuity  for  any 
life,  &c.,  shall  b^  calculated,  and  the  duty  chargeable  thereon  shall  be  charged, 
according  to  the  tables  in  the  schedule.  Under  this  Act,  at  the  present  day,  the 
value  of  the  annuity  would  be  estimated  without  any  reference  to  income  tax.  And 
by  the  12th  section  of  that  Act,  where  the  legacy  is  to  be  enjoyed  by  several 
persons  in  succession,  such  persons  are  to  be  charged  in  succession,  in  the  same 
manner  as  if  the  annual  produce  had  been  given  by  way  of  [728]  annuity.  It  is 
clear  that,  under  this  provision,  no  income  tax  would  be  deducted  in  arriving  at  the 
term  "annual  produce."  (See  sections  2  and  8,  Legacy  Duty  Act.)  Looking  at 
sections  30  and  31  of  the  16  &  17  Vict.  c.  51  (Succession  Duty  Act,  1853),  where 
there  is  a  succession  to  personal  property  not  absolute,  and  not  chargeable  with  legacy 
duty,  "each  successor's  interest  shall  be  considered  to  be  of  the  value  of  an  annuity, 
payable  during  his  life,  &c.,  equal  in  amount  to  the  annual  produce  of  the  actual 
trust  property  at  the  time  of  his  becoming  entitled  in  possession."  These  provisions 
are  all  in  pari  materia,  and  it  is  worthy  of  observation  that  the  two  Acts  are  in  the 
same  words.  The  result  of  these  Acts  is,  that  an  annuity,  as  a  legacy,  is  valued 
without  reference  to  any  deduction  for  income  tax ;  and  so  are  legacies,  where  the 
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interest  is  chargeable  in  succession,  valued  without  reference  to  income  tax ;  and  as 
the  30th  and  31st  sections  of  the  Succession  Duty  Act  are  in  the  sarae  words,  it  would 
follow  they  should  be  calculated  in  the  same  manner.  From  this  view  of  the  two 
Acts  it  seems  to  follow,  that  the  assessment  of  the  value  of  the  succession  on  laud, 
under  the  20th  and  21st  sections,  would  be  the  same  as  under  the  30th  and  31st 
sections  on  personalty,  and  on  legacies  of  the  like  nature  under  the  36  Geo.  3.  The 
income  tax  is  on  the  produce  of  personalty,  and  so  it  is  on  the  annual  value  of  land. 
The  produce  and  annual  value  are  to  be  taken  as  the  foundation  for  assessing  the 
value  of  the  succession. 

We  are,  for  these  reasons,  of  opinion  that  the  determination  of  the  Commissioners 
was  right,  and  income  tax  should  not  be  deducted  in  finding  the  annual  value  of  the 
land,  or  deducted  from  the  annual  value  as  a  necessary  outgoing. 

We  are  also  of  opinion  that  the  expenses  of  an  agent  should  not  be  deducted. 
The  petitioner  may  return  from  [729]  India  to-morrow,  and  this  is  not  an  outgoing  at 
all,  certainly  not  "a  necessary  outgoing." 

On  hearing  the  argument,  we  were  all  of  the  opinion  now  stated ;  but  on  account 
of  a  decision  of  the  Court  of  Exchequer  in  Ireland,  and  in  deference  to  that  Court  and 
to  the  opinion  of  the  very  learned  and  eminent  persons  who  were  the  Judges  taking 
part  in  that  decision,  we  have  taken  time  to  consider  our  judgment ;  and  after  very 
great  deliberation,  we  retain  the  opinion  that  we  ought  not  to  act  upon  the  decision 
in  the  Court  of  Exchequer  in  Ireland.  In  the  first  place  in  that  judgment.  Re  Beresford 
Succession  (5  Irish  Com.  Law  Rep.  407),  the  Court  treats  the  tax  rather  as  a  tax  upon 
income  than  a  tax  upon  capital.  Even  as  a  tax  on  income  we  could  not  have  come  to 
the  same  conclusion  as  the  Court  of  Exchequer  in  Ireland.  That  Court  has  attached 
much  importance  to  a  rule  that  a  charge  or  tax  must  be  imposed  in  clear  words.  That 
is  no  doubt  a  well  established  rule ;  but  it  is  also  a  rule  of  construction  that  a  Court 
must  give  full  effect  to  the  words  used  in  their  clear  and  ordinary  signification ;  and 
as  we  see  no  difficulty  in  the  terms  used  by  the  legislature,  either  in  their  ordinary 
and  usual  signification,  or  Construed  with  reference  to  the  intent  and  meaning  of  these 
Acts,  and  of  the  Legacy  Duty  Acts,  we  can  only  construe  them  in  their  ordinary  sense 
and  meaning. 

The  Court  of  Exchequer  in  Ireland  seem  to  have  been  influenced,  in  their  judgment, 
by  this,  that  the  effect  of  not  deducting  the  income  tax  would  be,  to  render  this  a  tax 
upon  a  tax  paid.  Even  supposing  this  was  a  tax  upon  the  annual  value,  there  would 
be  no  reason  why  there  should  not  be  two  taxes  on  the  same  subject-matter.  But  this 
is  not  so,  for  the  succession  duty  is  a  tax  on  capital ;  the  income  tax  a  tax  on  income. 
We  cannot  accede  to  an  argument,  in  [730]  that  judgment,  that  the  income  tax  is  a 
"charge,  estate  or  interest"  underthe  20th  section  of  the  Succession  Duty  Act.  The 
income  tax  is  a  tax  payable  by  all,  and  not  a  particular  charge  created,  which  is  the 
meaning  of  sect.  20.  We  had  wished  that  this  case  should  have  been  taken  to  a  Court 
of  error,  but  as  no  writ  of  error  or  appeal  will  lie  on  our  judgment,  we  are  obliged  to 
give  judgment  according  to  what  we  consider  to  be  the  true  construction  of  the  Act. 
For  the  above  reasons  we  think  that  the  petition  should  be  dismissed,  but  without 
costs,  as  it  was  founded  on  the  judgment  of  the  Court  of  Exchequer  in  Ireland. 

Petition  dismissed. 

Bell  and  Another,  Assignees  of  Batley,  a  Bankrupt  v.  The  Bank  of  London. 
Nov.  10,  1858. — A.,  being  owner  of  a  ship  which  was  unfinished,  on  the  5th  of 
July  mortgaged  it  to  B.  A.,  on  the  5th  of  August,  registered  the  ship  as  owner 
pursuatit  to  the  Merchant  Shipping  Act,  1854,  (17  &  18  Vict.  c.  104),  s.  42.  On 
the  following  day  B.  caused  the  mortgage  to  himself  to  be  inserted  on  the  register. 
A.  having  become  bankrupt :  Held,  that  A.'s  assignees  could  not  maintain  trover 
against  B.  for  the  ship. 

[S.  C.  28  L.  J.  Ex.  116.] 

Trover  by  the  plaintiffs,  as  assignees  of  Batley,  a  bankrupt,  for  a  ship  called  "  The 
City  of  Brussels." 

Pleas.     First,  not  guilty.     Secondly,  that  the  ship  was  not  the  ship  of  the  bankrupt. 
At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  it 
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appeared  that  the  bankrupt,  being  the  owner  and  builder  of  a  ship,  which  was 
unfinished  and  had  never  been  registered,  on  the  15th  of  July,  1857,  by  an  instru- 
ment, headed  "  Mortgage  to  secure  account  current,"  (fully  setting  forth  all  particulars 
relating  to  the  ship,  and  describing  her  by  the  name  of  "The  City  of  Bruxelles,") 
after  reciting  that  he  was  indebted  on  bills  discounted,  &c.,  covenanted  to  pay  the 
money  due  on  that  security  to  the  [731]  Bank  of  London  on  demand ;  and  he  did 
thereby  "mortgage  to  the  said  Bank,  their  successors,  &c.,  the  sixty-four  sixty-fourth 
parts  or  shares  of  which  he  was  the  owner  in  the  ship  therein  described,"  &c.  On  the 
5th  of  August  Batley  registered  "The  City  of  Brussels"  as  follows : — 

Copy  Register  for  Transmission  to  Chief  Registrar  of  Shipping. 


Official  Number  of  Ship,  19,597. 


Name  of  Ship,  "  City  of  Brussels." 


Port  Number,  211. 


Port  of  Registry,  London. 


B  ritish  or  foreign  built,  British. 


Whether    a   sailing    or" 

steam  ship ;  if  steam,  }■  Sails. 
how  propelled. 


.rl 
1,  Y  Sa 


'[ 


South  Shields,  in 
Where  built,  -|      the  County  of 
Durham. 


When  built,  (^Yss'?!'^''' 


(Then  followed  her  description,  tonnage,  measurements,  &c.) 

Names,  residence  and  description  of  the  owner,  and  number  of  sixty-fourth  shares  lield 
by  each  owner. 

Richard  Batley,  of  31  GifFord  Street,  «&c..  Merchant, 
Sixty-four  Shares. 

Dated  5th  of  August  1857.                                           Registrar,  G.  Evans,  Jr. 

On  the  6th  of  August  the  defendants  registered  the  mortgage  to  themselves  as 
follows : — 

Copy  Transactions  Subsequent  to  Registry,  for  Transmission  to  Chief 

Registrar  of  Shipping. 


Interest  continued. 

Name  of  Ship,  "  City  of  Brussels." 

Number  of  ]  r^^^^-  &„ 
transaction. !  ^^^^^^^  '^^■ 

Name  of  person 

from  whom  title 

is  derived. 

No.  of  shares 
affected. 

Date  of 
registry. 

Nature  and  date       Name,  &c.  of 
of  transaction.        transferee,  &c. 

i 

Richd.  Batley. 

64 

6th  of  August 

1857  :  15  to 

12  a.m. 

Mortgage.       The  Bank  of 
Date,  15th  of        London. 
July  1857. 

[732]  Batley  was  adjudicated  a  bankrupt  in  September,  and  after  his  bankruptcy 
the  defendants  sold  the  ship.  On  these  facts  the  defendants'  counsel  submitted  that 
there  was  no  evidence  to  go  to  the  jury,  and  the  learned  Judge  being  of  that  opinion, 
the  plaintiff  was  nonsuited. 

Bovill  now  moved  to  set  aside  the  nonsuit  and  for  a  new  trial.  The  learned  Judge 
was  wrong  in  holding  that  there  was  no  evidence  of  the  plaintiffs'  title.  By  the  registry 
of  the  ship  in  the  name  of  the  bankrupt  on  the  5th  of  August,  and  by  the  operation  of 
the  43rd  section  of  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  the 
bankrupt,  as  registered  owner,  "acquired  power  absolutely  to  dispose  of  the  ship," 
and  became  to  all  intents  the  owner,  notwithstanding  any  equity  that  might  have 
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previously  existed  or  be  then  subsisting  in  respect  of  the  mortgage.  Inasmuch  as 
after  such  registration  he  did  not  execute  any  transfer  to  the  defendants,  the  registra- 
tion of  the  previous  mortgage  was  wholly  inoperative.  Therefore,  on  his  bankruptcy, 
the  property  in  the  ship  passed  to  the  plaintiffs,  his  assignees.  [Watson,  B.  By 
section  43  the  bankrupt  became  owner  "  subject  to  any  rights  or  powers  appearing  by 
the  register  book  to  be  vested  in  any  other  party  : "  that  is,  subject  to  the  mortgage 
which,  when  the  registry  was  completed,  appeared  on  the  register.]  The  bankrupt's 
title  was  complete  by  the  registry  on  the  5th.  On  that  day  he  might  have  sold  the 
ship  to  any  person.  After  his  title  was  completed  he  could  only  dispose  of  the  ship 
in  the  manner  pointed  out  by  the  55th  section  of  the  Act.  In  Coombs  v.  Mansfield 
(3  Drewry,  193),  it  was  held  that  where  a  mortgagee  of  a  ship  with  notice  of  a  prior 
equitable  mortgage,  registers,  the  prior  equitable  mortgagee  is  postponed  to  him. 
[Pollock,  C.  B.  In  that  case  the  equitable  mortgage  did  not  appear  on  the  [733] 
register  itself.  Where  the  ship  is  still  incomplete,  a  mere  congeries  of  timbers,  the 
owners  may  sell  or  mortgage  her  without  registering.  Channell,  B.  Looking  at  the 
43rd  section  it  does  not  appear  that  the  registered  owner  is  to  be  taken  to  be  the  sole 
owner.]  The  object  and  policy  of  the  Act  is  to  make  the  register  conclusive  evidence 
of  ownership.  The  effect  is,  that  if  there  has  been  a  registration  the  only  means  of 
acquiring  a  title  is  by  transfer  from  the  registered  owner.  Secondly,  the  transfer  is 
insufficient  to  pass  the  property  in  the  ship  which  was  registered.  "The  City  of 
Bruxelles"  was  mortgaged  to  the  defendants.  "The  City  of  Brussels"  was  the  ship 
registered.  [Pollock,  C.  B.  Before  registration  an  unfinished  ship  need  not  be  called 
by  any  name.  Watson,  B.  The  registration  of  the  bill  of  sale  accords  with  the 
registry  of  the  ship.] 

Pollock,  C.  B.  We  are  not  bound  by  this  Act  to  adopt  the  construction 
suggested  by  Mr.  Bovill,  which  would  work  great  injustice.  It  is  said  that  such 
construction  is  according  to  the  policy  of  the  legislature.  Now  I  can  understand 
public  policy,  but  not  the  policy  of  an  act  of  parliament,  beyond  what  the  legislature 
has  said  in  the  Act.  The  next  objection  is  that  the  name  of  the  vessel  on  the  registry 
is  not  the  same  as  that  in  the  mortgage.  But  Bruxelles  and  Brussels  are  substantially 
the  same,  and  it  is  not  necessary  to  give  an  opinion  as  to  what  would  have  been  the 
effect  if  the  names  had  been  clearly  different.  The  mortgage  is  entered  on  the  register 
as  a  mortgage  of  "  The  City  of  Brussels ; "  it  was  the  mortgage  of  that  vessel  under 
the  name  of  "  The  City  of  Bruxelles." 

Bramwell,  B.  As  to  the  first  point,  the  objection  is  that  when  a  ship  is  registered 
the  property  can  only  pass  by  bill  of  sale  duly  registered,  and  that,  if  no  bill  of  sale 
is  made  and  registered  subsequently  to  the  registry  of  [734]  the  ship,  the  property 
remains  in  the  registered  owner.  I  do  not  agree  to  that.  If  prior  to  registration  the 
owner  has  executed  an  instrument  which,  if  executed  after  registration  would  pass  his 
interest,  and  that  is  registered,  it  is  sufficient.  As  to  the  name,  the  registry  is  right, 
and,  as  the  mortgage  was  made  before  registration,  it  matters  not  by  what  name  the 
vessel  is  described  in  it. 

Watson,  B.  The  facts  are  simply  these.  A  ship  not  then  finished  was  mort- 
gaged by  the  builder  in  that  state.  The  builder  being  owner  afterwards  registered 
the  ship  as  owner,  and  then  the  mortgagee,  in  order  to  complete  his  title,  registered 
the  mortgage  to  himself.  That  will  appear  to  be  the  proper  mode  of  proceeding  if  the 
43rd  section  is  compared  with  sections  58,  60,  66,  67,  70  and  72.  The  43rd  section 
provides  that  the  registered  owner  shall  have  power  to  dispose  of  the  ship,  "  subject 
to  any  rights  and  powers  appearing  by  the  register  book  to  be  vested  in  any  other 
party ; "  that  is  to  say,  in  the  present  instance,  to  the  right  of  the  mortgagee.  As  to 
the  name,  there  is  really  no  difficulty  in  consequence  of  the  name  in  the  mortgage 
differing  from  that  on  the  register,  because  the  identity  of  the  thing  is  not  doubtful : 
the  two  words  are  the  same  name  spelt  in  different  ways. 

Channell,  B.  I  agree  that  there  ought  to  be  no  rule.  It  is  not  necessary  to 
give  any  opinion  as  to  what  would  have  been  the  effect  of  a  sale  by  the  bankrupt 
after  the  registration  of  the  ship  and  before  the  registration  of  the  mortgage.  The 
question  is  whether  the  assignees  under  his  bankruptcy  are  entitled  to  it.  The 
answer  to  that  is,  that  the  mortgage,  having  been  registered  before  the  bankruptcy, 
is  not  invalid,  though  it  was  executed  before  the  registration  of  the  ship. 
Kule  refused. 


664  LAFONE    V.  SMITH  3  H.  &  N.  735. 

[735]  Lafone  v.  Smith  and  Others.  Nov.  3,  1858. — To  an  action  for  libel  in  a 
newspaper,  the  defendant  pleaded,  under  the  6  &  7  Vict.  c.  96,  s.  2,  that  the  libel 
was  inserted  without  malice  and  without  gross  negligence,  and  that  he  inserted 
a  full  apology  :  and  he  paid  40s.  into  Court.  The  apology  was  inserted  in  small 
type  amongst  the  notices  to  correspondents.  The  jury  found  that  the  apology 
was  sufficient  in  its  terms  but  that  the  type  should  have  been  larger,  and  that  the 
apology  should  have  been  inserted  in  a  more  prominent  part  of  the  newspaper : 
that  the  40s.  paid  into  Court  was  sufficient  to  cover  the  actual  damage  :  that 
there  was  no  malice  and  no  positive  negligence.  Held,  that  on  this  finding  the 
plaintiff  was  entitled  to  a  verdict  with  nominal  damages. 

[S.  C.  28  L.  J.  Ex.  33  ;  4  Jur.  (N.  S.)  1064 ;  7  W.  R.  13.     See  as  to  costs, 
1859,  4  H.  &  N.  158.] 

Case  for  a  libel,  published  in  a  newspaper  called  the  Liverpool  Mercury,  charging 
the  plaintiff  with  drunkenness. 

Plea.  That  the  libel  complained  of  was  inserted  in  a  public  newspaper,  and  that 
it  was  inserted  in  such  newspaper  by  the  defendants  without  actual  malice  and  without 
gross  negligence,  to  wit,  in  the  publication  of  a  bona  fide  report  of  the  proceedings  at 
the  election  of  a  town  councillor,  at  Vauxhall  Road  in  the  borough  of  Liverpool, 
in  which  a  person  whom  the  reporter  of  the  said  newspaper  bona  fide,  but  erroneously, 
believed  to  be  the  plaintiff  took  part :  that  before  the  commencement  of  the  action 
the  defendants  inserted  in  the  number  of  the  said  newspaper,  published  on  the  day 
after  the  publication  of  the  said  libel,  a  full  apology  for  the  said  libel,  and  the 
defendants  now  bring  into  Court  here  40s.  by  way  of  amends  for  the  injury  sustained 
by  the  plaintiff  by  the  publication  of  such  libel ;  and  the  defendants  say  that  the  said 
sum  is  sufficient  to  satisfy  the  plaintiff's  claim  in  respect  of  the  matter  pleaded  to. 

Replication.     The  plaintiff  denies  the  whole  of  the  defendants'  plea. 

At  the  trial  before  Martin,  B.,  at  the  last  Liverpool  Assizes,  it  appeared  that  an 
apology  was  inserted  in  very  small  type  amongst  the  notices  to  correspondents  in  the 
paper  of  the  day  following  the  publication  of  the  libel.  The  plaintiff"  stated  that  he 
had  looked  for  it  but  could  not  find  it.  Other  witnesses  stated  that  they  had  seen 
the  libel  but  not  the  apology.  The  defendants  proved  that  the  report  was  correct 
except  as  to  the  person,  some  other  person  having  been  mistaken  by  the  reporter  for 
the  plaintiff. 

[736]  The  jury  found  that  the  apology  was  sufficient  in  its  terms  but  that  the  type 
should  have  been  larger,  and  that  the  apology  should  have  been  inserted  in  a  more 
prominent  part  of  the  paper.  They  also  found  that  the  40s.  paid  into  Court  was 
sufficient  to  cover  the  damage  ;  and  that  there  was  neither  actual  malice  nor  positive 
negligence.  The  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff"  with 
Is.  damages,  but  reserved  to  the  defendants  leave  to  move  to  enter  the  verdict  for 
them  or  to  strike  out  the  entry  of  damages. 

Atherton  now  moved  accordingly.  By  the  6  &  7  Vict.  c.  96,  s.  2,  "  In  an  action 
for  a  libel  contained  in  any  public  newspaper  or  other  periodical  publication,"  the 
defendant  may  plead  "  that  such  libel  was  inserted  in  such  newspaper,  &c.,  without 
actual  malice,  and  without  gross  negligence,  and  that,  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such  news- 
paper, &c.,  a  full  apology  for  the  said  libel,  &c. :  and  every  such  defendant  shall,  upon 
tiling  such  plea,  be  at  liberty  to  pay  into  Court  a  sum  of  money,  &c.  ;  and  such 
payment  into  Court  shall  be  of  the  same  effect,  &c.  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay  money  into  Court 
under  an  Act  (3  &  4  Wm.  4,  c.  42)."  In  the  present  case  a  full  apology  was  inserted 
bona  fide.  It  was,  therefore,  sufficient  within  the  meaning  of  the  section  in  question, 
which  says  nothing  as  to  the  type  which  should  be  employed.  In  any  case  the 
plaintiff  is  not  entitled  to  damages,  the  jury  having  expressly  found  that  he  has  not 
sustained  any  beyond  the  40s.  paid  into  Court. 

Pollock,  C.  B.  There  will  be  no  rule.  An  apology  means  the  insertion  of 
something  which  may  operate  as  an  [737]  apology.  Inserting  an  expression  of  regret 
in  small  type,  suitable  only  to  a  notice  to  correspondents,  amounts  to  this,  that  the 
defendant  did  not  insert  an  apology. 

Bramwell,  B.     I  am  of  the  same  opinion.     Inserting  an  apology  means  effectually 
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inserting  it ;  not  so  that  people  would  not  be  likely  to  see  it ;  but  in  such  a  manner  as 
to  counteract  as  far  as  possible  the  mischief  done  by  the  libel.  Here  the  jury  found  that 
the  type  should  have  been  larger,  and  the  apology  inserted  in  a  more  prominent  part 
of  the  paper.  Now,  if  this  is  a  question  of  fact,  I  am  not  dissatisfied  with  the  verdict. 
If  it  is  a  question  of  law,  I  hold  that  when  an  apology,  instead  of  being  put  in  a  part 
of  the  paper  addressed  to  the  public  at  large,  is  inserted  amongst  notices  addressed 
only  to  particular  correspondents,  where  ordinary  readers  of  news  would  not  see  it,  it 
is  not  sufficient.  After  such  a  mistake  as  that  in  the  present  case,  it  was  the  duty  of 
the  defendants  to  have  inserted  the  apology  in  the  most  conspicuous  manner. 

Watson,  B.  The  apology  ought  to  have  been  inserted  in  such  a  manner  as  to 
attract  public  attention  to  it.  The  jury  found  that  it  was  not  put  in  a  proper  place. 
One  would  think  that  the  right  place  would  be  at  the  head  of  the  local  intelligence.  In 
ordinary  casoe  people  do  not  trouble  themselves  to  read  notices  to  corres[)ondents. 

Channell,  B.  The  plaintiff  was  entitled  to  damages  for  the  publication  of  the 
libel  unless  his  case  was  answered  by  the  plea.  Now  the  effect  of  the  finding  is,  that 
a  material  allegation  in  the  plea,  viz.,  as  to  the  insertion  of  an  apology,  was  not  proved. 
The  plea  being  disproved,  the  plaintiff  remains  unanswered,  and  was  therefore  entitled 
to  have  the  verdict  entered  according  to  the  direction  of  the  learned  Judge. 

Kule  refused. 

[738]  Eastwood  and  Another  v.  Bain  and  Others.  Nov.  12, 1858. — A  bill  drawn 
on  the  R.  S.  G.  Company,  Limited,  by  a  shareholder  in  that  Company,  was 
accepted — "  W.  Ellis,  secretary,  by  order  of  the  R.  S.  G.  Company,  Limited." 
This  acceptance  was  in  fact  written  by  order  of  certain  directors  of  the  Company. 
At  the  time  when  the  bill  became  due  the  Company  was  insolvent.  In  an  action 
by  a  second  indorsee  of  the  bill,  (who  did  not  shew  that  either  he,  or  the  first 
indorsee  had  given  value  to  the  drawer,)  against  the  directors,  who  authorized  the 
acceptance,  alleging  in  one  count  that  they  accepted  the  bill,  and  in  another 
charging  them  with  falsely  representing  that  they  had  authority  on  behalf  of  the 
Company  to  accept  it :  Held,  first  that  the  defendants  were  not  liable  as 
acceptors.  Secondly,  that,  assuming  there  had  been  a  false  representation,  the 
plaintiff  not  having  proved  that  he  thereby  sustained  damage,  the  defendant  was 
entitled  to  a  verdict. 

[S.  C.  28  L.  J.  Ex.  74 ;  7  W.  R.  90.] 

Declaration.  The  first  count  stated  that  one  J.  A.  Scott,  on  the  22nd  of  July, 
1857,  by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendants  under  the 
name,  style  and  description  of  the  Royal  Surrey  Gardens  Company,  Limited,  required 
the  defendants  to  pay  to  his  order  5001.  two  months  after  date,  and  the  defendants, 
under  the  said  name,  style  and  description,  by  one  W.  Ellis  their  agent  in  that  behalf, 
accepted  the  said  bill :  that  J.  A.  Scott  indorsed  to  Pritchard,  and  Pritchard  to  the 
plaintiffs ;  but  that  the  defendants  did  not  pay  the  same.  Second  count :  That  the 
defendants,  assuming  to  be  and  acting  as  directors  of  a  Company  by  them  called  the 
Royal  Surrey  Gardens  Company,  Limited,  falsely  pretended  that  they  had  authority 
on  behalf  of  the  said  Company  to  accept,  and  to  order  the  said  W.  Ellis  (assuming  to 
be  and  acting  as  secretary  of  the  said  Company)  to  accept,  the  said  bill  on  behalf  of 
the  said  Company ;  which  the  said  W.  Ellis,  assuming  and  acting  as  aforesaid,  then 
did ;  whereby  the  plaintiffs,  relying  on  the  said  acceptance,  were  induced  to,  and  did, 
believe  that  the  same  was  duly  authorized  by  the  said  Company,  and  did  then 
receive  and  take  the  said  bill  so  indorsed  to  them  as  aforesaid  for  and  in  respect  of 
certain  value  by  them  to  the  said  Pritchard  given ;  whereas  in  fact  the  defendants 
had  not  authority  to  accept,  or  to  order  the  said  W.  Ellis  to  accept,  the  said  bill  on 
behalf  of  the  said  Company,  as  the  defendants  at  the  time  of  the  said  order  well 
knew  ;  and  the  said  bill  always  hath  been,  and  [739]  is,  unavailable  and  not  bind- 
ing on  the  Company,  and  the  same  was  accepted  without  their  authority,  and  the  said 
bill,  though  indorsed,  remains  unpaid,  &c. 

Pleas  :  to  the  first  count.  Traverse  of  acceptance.  To  the  second  count.  First : 
Not  guilty.  Secondly  :  That  the  plaintiffs  did  not,  in  reliance  upon  the  said  acceptance 
and  believing  that  the  same  was  duly  authorized  by  the  Company,  receive  or  take  the 
bill  so  indorsed  as  in  that  count  mentioned. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in  London  after  Trinity  Term, 
it  was  proved  that  one  J.  A.  Scott,  having  been  employed  by  the  Surrey  Gardens 
Company,  Limited,  to  build  refreshment  rooms,  drew  upon  the  Company  a  bill  of 
exchange,  which  was  accepted,  as  follows  : 

6  >, 

£500.  'g      le       I      I       i      ^      :j      iondon,  22nd  July,  1857. 

Two  months  aftei'  date  pafi'to  ^y  ^dei^he  ^m  ^  fi>^  hundred  pounds. 
T3      «     ^      K^;     "^     -i      I  John  A.  Scott, 

To  the  Royal  Surrey  (Btrd^s    ^^      h      ,S      J2      3  New  Inn  Yard. 


a.     la       ^        -H 


Company,  Limited!     'o       ^       §" 

o 
O 


O       Ph 


The  bill  was  indorsed  by  Scott  to  Pritchard  and  by  Pritchard  to  the  plaintiflPs. 
Ellis,  the  secretary,  proved  that  the  bill  was  accepted  by  the  authority  and  order  of 
the  defendants,  who  were  three  of  the  directors  of  the  Company.  The  order  appeared 
in  the  minute  book  of  the  Company.  The  Company  was  registered,  as  a  Company 
with  limited  liability,  on  the  17th  of  April,  1856.  Scott,  the  drawer  was  a  share- 
holder. The  Company  was  proved*to  have  been  insolvent  when  the  bill  became  due. 
Neither  Pritchard  nor  the  plaintiff  were  called  to  prove  that  they  gave  value  for  the 
bill.  By  the  90th  clause  of  the  [740]  deed  of  settlement,  it  was  provided  "  that  the 
directors  shall  not  issue  or  accept  any  promissory  notes  or  bills  of  exchange  for  or  on 
behalf  of  the  Company ;  but  they  may  receive  promissory  notes  and  bills  of  exchange 
for  the  Company,  and  such  notes  and  bills  may  be  indorsed  in  the  name  of  the 
Company  by  the  secretary  and  one  of  the  directors  for  the  time  being,"  &c. 

The  defendants'  counsel  submitted  :  first,  that  the  defendants  were  not  liable  as 
acceptors  of  the  bill ;  secondly,  that  it  was  not  proved  that  they  had  made  any  repre- 
sentation with  respect  to  the  bill,  and  that  Scott  the  drawer,  being  a  shareholder, 
must  have  known  that  the  defendants  had  no  power  to  accept  or  authorize  Ellis  to 
accept  the  bill ;  thirdly,  that  it  was  not  shewn  that  the  plaintiffs  had  sustained  any 
damage,  the  Company  having  been  insolvent  when  the  bill  became  due.  The  learned 
Judge  directed  a  verdict  for  the  plaintiffs  with  5001.  damages,  reserving  leave  to  move 
to  enter  the  verdict  for  the  defendants. 

Edwin  James  having  obtained  a  rule  nisi  to  enter  the  verdict  for  the  defendants? 
or  to  reduce  the  damages  to  a  nominal  sum, 

Overend  and  Barstow  now  shewed  cause.  The  bill  is  not  binding  on  the  Company. 
The  acceptance  must  be  read,  "  accepted  on  behalf  of  the  Company  by  the  authority 
of  the  Company."  That  is  a  false  representation  on  the  face  of  the  bill.  It  may  be 
that  both  Scott,  who  was  a  shareholder,  and  the  defendants  knew  that  the  defendants, 
as  directors,  had  no  power  to  authorize  Ellis  to  accept  the  bill ;  but  on  the  principle  of 
Polhill  V.  Walker  (3  B.  &  Ad.  114),  the  representation  appearing  on  the  face  of  the 
bill  must  be  considered  as  made  to  all  who  received  it  in  the  course  of  its  circulation. 
The  representation  need  not  be  made  [741]  to  a  particular  person,  if  when  made  it 
was  intended  to  circulate  in  the  commercial  world  :  Gerhard  v.  Bates  (2  E.  &  B.  476). 
The  plaintiffs  are  at  least  entitled  to  a  verdict  for  nominal  damages. 

Edwin  James,  Hale,  and  R.  E.  Turner,  in  support  of  the  rule.  In  actions  for  false 
representation  nominal  damages  do  not  follow  as  a  matter  of  course.  If  damage  is 
not  shewn  to  have  resulted  from  the  false  representation  there  is  no  ground  of  action. 
Here  it  was  not  proved  that  the  plaintiffs  gave  value  for  the  bill,  and  therefore  the 
allegations  traversed  by  the  last  plea  were  not  proved.  They  referred  to  2'aylor  v. 
Ashton  (11  M.  &  W.  401,  415),  and  1  Wms.  Saund.  230,  note  4. 

Pollock,  C.  B.  The  rule  must  be  absolute  to  enter  the  verdict  for  the  defendants. 
The  first  count  is  on  the  bill  of  exchange.  As  to  that,  the  acceptance  was  not  the 
acceptance  of  the  Company,  or  of  the  defendants  who  were  charged  as  acceptors.  No 
person  can  accept  a  bill  of  exchange  except  the  person  to  whom  it  is  addressed,  unless 
he  accepts  for  the  honour  of  the  drawer.  The  plaintiffs  therefore  must  fail  on  that 
count.  The  second  count  is  for  a  false  representation.  That  is  a  case  where  an  action 
does  not  lie,  whether  the  defendants  have  been  guilty  of  fraud  or  not,  unless  the 
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plaintiffs  have  sustained  damage.  Here  it  was  consistent  with  the  evidence  that  the 
plaintiffs  may  have  been  the  mere  puppets  of  Scott. 

Bramwell,  B.  It  is  clear  that  this  was  not  the  acceptance  of  the  defendants. 
That  disposes  of  the  first  count.  As  to  the  second,  the  plaintiffs  have  not  proved  that 
they  sustained  any  damage  from  the  wrongful  act.  This  is  an  action  to  recover  the 
damage  done  by  the  act  [742]  complained  of,  which,  unless  damage  result  from  it,  is 
not  actionable.  The  action  is  in  effect  for  the  special  damage,  and  the  plea  of  "  not 
guilty  "  is  a  denial  that  the  damage  alleged  was  caused  by  the  defendants'  conduct : 
fVilbi/  V.  Elstm  (8  C.  B.  142). 

Watson,  B.  I  am  not  satisfied  as  to  the  meaning  of  the  second  count,  but,  taking 
it  as  charging  fraud  and  that  the  false  representation  follows  the  bill,  the  plaintiffs 
must  shew  that  they  were  defrauded.  The  rule  deducible  from  Langridge  v.  Levy 
(2  M.  &  W.  519),  and  the  cases  there  referred  to,  is,  that  when  the  action  is  not  upon 
a  contract,  in  order  to  constitute  a  cause  of  action  for  false  representation  the  plaintiff 
must  prove  that  the  defendant  was  guilty  of  fraud,  and  that  he  has  sust<iined  damage, 
the  result  of  that  fraud.  Here  there  was  no  direct  communication  between  the  plain- 
tifis  and  the  defendants.  It  is  only  because  the  bill  came  into  the  plaintiffs'  hands 
that  it  is  said  that  the  plaintiffs  are  damnified.  But  in  an  action  of  this  sort  it  will 
not  be  presumed  that  a  plaintiff  has  given  value  merely  because  the  bill  is  produced 
by  him.  There  is  no  doubt  but  that  if  Pritchard  or  the  plaintiffs  had  given  value  for 
the  bill  they  would  have  been  called  to  establish  the  fact. 

Channell,  B.  I  also  think  that  the  rule  must  be  absolute.  It  is  not  necessary 
to  decide  whether  the  bill  is  good  or  bad  as  against  the  Company.  As  to  the  special 
count,  the  declaration  alleges  that  the  defendants  falsely  pretended  that  they  had 
authority,  on  behalf  of  the  Royal  Surrey  Gardens  Company,  Limited,  to  accept,  and 
to  order  Ellis  to  accept,  the  bill  on  behalf  of  the  Company.  Now,  assuming  that 
there  may  have  been  a  false  representation  which  would  in  certain  events  have  given 
a  right  of  action  to  the  [743]  plaintiffs,  the  defendants  are  clearly  entitled  to  a  verdict 
on  the  last  issue,  because  there  was  no  evidence  to  sustain  a  verdict  for  the  plaintiffs 
on  that  issue  :  in  fact  the  defendants  are  entitled  to  a  verdict  on  all  the  issues. 

Rule  absolute. 

Vaughan  v.  The  Taff  Vale  Railway  Company.  Nov.  20,  1858. — A  wood  adjoin- 
ing the  defendants'  railway  was  burnt  by  sparks  from  the  locomotives.  On 
several  previous  occasions  it  had  been  set  on  fire,  and  the  Company  had  paid  for 
the  damage.  Evidence  was  given  that  the  defendants  had  done  everything  that 
was  practicable  to  the  locomotives  to  make  them  safe,  but  it  was  admitted  that 
with  these  precautions  the  locomotives  had  been  the  means  of  occasionally  setting 
fire  to  the  wood.  The  banks  of  the  railway  were  covered  with  inflammable  grass. 
The  jury  found  the  Company  guilty  of  negligence. — Held  :  First,  that,  assuming 
the  fire  to  have  been  caused  by  lighted  coals  from  the  locomotives  falling  in  the 
plaintiffs  wood,  the  defendants  were  liable. — Secondly,  that  they  were  not 
excused  by  the  Railway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  86. — 
Thirdly,  that  if  the  fire  broke  out  on  the  defendants'  land  and  was  communicated 
to  the  wood  from  the  banks  of  the  railway,  there  was  evidence  to  justify  the 
verdict ;  and  that  the  defendants  were  not  protected  by  the  14  Geo.  3,  c.  78, 
s.  84. — Fourthly,  that  it  was  no  defence  that  the  plaintiff  had  allowed  his  wood 
to  become  peculiarly  liable  to  take  fire  by  neglecting  to  clear  away  the  dry 
grass  and  dead  sticks. 

[S.  C.  28  L.  J.  Ex.  41 ;  4  Jur.  (N.  S.)  1302  ;  7  W.  R.  120 :  reversed  1860, 

5  H.  &  N.  679.] 

The  first  count  stated,  that  the  plaintiff  was  possessed  of  a  wood  near  to  a  railway 
used  by  the  defendants  for  the  purpose  of  propelling  along  the  same  divers  locomotives 
and  steam  engines  containing  fire  and  igneous  matter  j  that  the  defendants,  by  their 
servants,  so  negligently  and  improperly  managed  a  certain  locomotive  or  steam  engine, 
which  was  then  being  by  them  propelled  along  the  said  railway  near  to  the  said  wood, 
and  the  fire  and  igneous  matter  therein,  and  so  negligently  conducted  themselves  in 
and  about  providing  and  managing  the  proper  means  for  retaining  the  fire  and  igneous 
matter  in  the  said  locomotive  whilst  the  same  was  being  propelled  along  the  railway, 
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that  by  such  negligence  and  improper  management,  divers  sparks  of  fire  and  igneous 
matter  escaped  and  flew  out  of  the  said  locomotive  and  settled  in  the  said  wood  and 
the  land  adjoining  thereto  of  the  plaintiff,  and  by  means  thereof  the  said  wood  became 
and  was  ignited,  and  eight  [744]  acres  of  the  trees  were  consumed,  &c.  Second  count : 
that  the  plaintiff  was  possessed  as  in  the  first  count  mentioned,  and  the  defendants 
were  possessed  of  a  certain  bank  which  separated  the  railway  from  the  wood,  upon 
which  bank  grass,  herbage  and  other  combustible  matter  were  growing,  and  upon 
which  bank,  from  time  to  time,  fell  and  settled,  as  the  defendants  well  knew,  large 
quantities  of  red  hot  ashes  and  cinders  which  from  time  to  time  escaped  and  flew  from 
and  out  of  the  said  locomotives  in  the  course  of  the  same  being  propelled  along  the 
railway  by  the  defendants  and  their  servants  ;  and  there  was,  by  reason  thereof,  at 
the  times  when  such  locomotives  were  being  propelled  along  the  railway,  and  by  and 
near  the  said  bank,  as  the  defendants  well  knew,  great  danger  that  the  grass,  herbage 
and  combustible  matters  upon  the  said  bank  would  be  ignited,  and  that  a  fire  would 
be  thereby  occasioned,  which  would  be  in  great  danger  of  extending  to  the  plaintiff's 
wood  and  setting  fire  to  the  same,  unless  the  said  bank  were  kept  in  such  a  state  and 
condition  that  the  grass,  &c.  on  the  same  should  not  be  liable  to  be  ignited  by  the 
means  aforesaid,  or  unless  due  and  reasonable  precautions  were  taken  by  the  defendants 
to  prevent  any  fire  upon  the  bank,  occasioned  by  the  means  aforesaid,  extending  to 
the  wood ;  and  thereupon  it  became  the  duty  of  the  defendants,  when  locomotives 
were  being  propelled  along  the  railway,  and  near  the  said  bank  and  wood,  to  preserve 
and  keep  the  bank  in  such  a  state  and  condition  that  fire  should  not  be  occasioned  by 
reason  of  the  ashes,  &c.,  falling  and  settling  thereon  from  and  out  of  the  locomotives, 
and  to  take  all  necessary  precautions  to  prevent  any  fire  which  might  be  occasioned 
from  extending  to,  and  burning  the  wood  of  the  plaintiff.  That  at  the  time  of  the 
grievances,  the  defendants,  by  their  servants,  were  propelling  locomotives  containing 
hot  ashes  along  the  railway  near  to  the  [745]  said  bank  and  wood ;  that  a  quantity 
of  red  hot  ashes  escaped  out  of  the  locomotives  and  fell  on  the  bank :  that  the  defen- 
dants so  negligently  and  improperly  kept  the  bank,  and  suff"ered  the  same  to  be  in  such 
a  bad  and  improper  state,  that  in  consequence  thereof  the  grass,  herbage  and  combus- 
tible matters  on  the  bank  caught  fire,  and  by  reason  of  the  defendants  not  having 
taken  any  due  or  reasonable  precaution  to  prevent  the  said  fire,  or  any  fire  that  might 
be  occasioned  as  aforesaid,  from  extending  from  the  said  bank  to  the  plaintiff's  wood, 
but  having  negligently  and  improperly  omitted  to  do  so,  the  said  fire,  so  occasioned 
as  aforesaid,  did  extend  to  the  plaintiff's  wood  and  burnt  eight  acres  thereof,  &c. 

Plea :  Not  guilty. 

At  the  trial,  before  Bramwell,  B.,  at  the  Glamorganshire  Spring  Assizes,  it  appeared 
that  the  action  was  brought  to  recover  damages  for  the  burning  of  a  wood  on  the 
Aberdare  branch  of  the  TafF  Vale  Railway.  When  the  fire  was  discovered,  at  noon 
on  the  14th  of  March,  1856,  several  trains  had  recently  passed.  The  bank,  which 
consisted  of  peat,  was  burning.  There  were  traces  of  fire  from  the  bank  to  the  wood, 
and  the  long  grass  on  the  bank  was  burnt.  In  the  plaintiff's  wood  there  was  a  great 
quantity  of  dry  grass,  of  a  highly  inflammable  nature.  The  wood  had  been  frequently 
set  on  fire  by  sparks  from  the  locomotives,  and  on  four  occasions  the  defendants  had 
paid  for  the  damage.  In  1853  the  plaintiff  wrote  to  the  secretary  of  the  Company  : — 
"No  fire  was  known  in  the  memory  of  man  in  the  wood  before  the  Aberdare  railway 
was  made.  Since  it  has  been  made,  four  or  five  times  the  wood  has  been  ignited.  Any 
one  looking  at  it  can  easily  satisfy  himself  that  in  a  dry  season  the  wood  is  in  just 
about  as  safe  a  state  as  a  barrel  of  gunpowder  at  Cyfarthfa  Rolling  Mill."  The  plaintiff 
had  taken  no  steps  to  clear  away  the  accumulation  [746]  of  dry  grass  and  fallen 
branches  in  the  wood.  The  defendants  gave  evidence  to  shew  that  they  had  taken 
every  precaution  in  their  power  to  prevent  the  engines  from  emitting  sparks,  which 
they  could  take  consistently  with  the  working  of  the  line. 

On  these  facts  the  defendants'  counsel  submitted  that  there  was  no  negligence  on 
the  part  of  the  Company;  but  the  learned  Judge  told  the  jury  that  he  should  be 
prepared  to  decide  that  the  defendants  were  liable,  and  he  directed  them  that  if,  to 
serve  his  own  purposes,  a  man  does  a  dangerous  thing,  whether  he  takes  precautions 
or  not,  and  mischief  ensues,  he  must  bear  the  consequences  :  that  running  engines 
which  cast  forth  sparks  is  a  thing  intrinsically  dangerous,  and  that  if  a  railway  engine 
is  used,  which  in  spite  of  the  utmost  care  and  skill  on  the  part  of  the  Company  and 
their  servants  is  dangerous,  the  owners  must  pay  for  any  damage  occasioned  thereby 
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His  Lordship  pointed  out  to  them  that  by  keeping  the  grass  on  the  banks  of  the  rail- 
way close  cut,  or  by  having  the  banks  formed  of  gravel  or  sand  so  as  to  make  a  non- 
inflammable  belt,  ail  danger  might  be  avoided  :  and  he  asked  them  whether  they  did 
not  think  that  there  was  inevitable  negligence  in  the  use  of  a  dangerous  thing  calcu- 
lated to  do,  and  which  did  cause,  mischief.  The  plaintiff's  counsel  asked  that  a  question 
should  be  left  to  the  jury,  whether  the  plaintiff  had  not  been  guilty  of  negligence  in 
permitting  the  wood  to  be  in  a  combustible  state  by  not  properly  clearing  it.  The 
learned  Judge  refused,  saying  that  he  thought  that  there  was  no  duty  on  the  part  of 
the  plaintiff  to  keep  his  wood  in  any  particular  state.  The  jury  found  a  verdict  for 
the  plaintiff. 

J.  Evans,  in  Easter  Term,  had  obtained  a  rule  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence,  and  that  the  learned  Judge  misdirected  the  jury  in 
telling  them  that  no  care  or  skill  used  in  preventing  the  escape  of  [747]  fire  from  the 
engine  would  be  an  answer  to  the  charge  of  negligence,  provided  they  did  not  succeed 
in  preventing  it,  and  also  in  telling  the  jury  that  the  conduct  of  the  plaintiff  in  allow- 
ing his  wood  to  be  in  such  a  combustible  state  was  not  material. 

Grove  and  Giffard  shewed  cause. (a)  The  position  of  the  defendants  is  analogous 
to  that  of  a  person  who  keeps  a  dangerous  animal,  such  as  a  tiger,  with  knowledge 
of  its  propensities.  Such  a  person  is  bound  to  secure  it  at  his  peril,  and  if  it  does 
mischief  negligence  is  presumed.  [Pollock,  C.  B.  In  that  case  the  keeping  of  such 
an  animal  after  notice  is  negligence.  Here,  however,  the  Company  are  empowered 
to  run  locomotives  on  the  line,  which  is  an  important  distinction :  Rex  v.  Pease 
(4  B.  &  Ad.  30).]  In  Gihsm  v.  The  South  Eastern  Railway  (1  Fos.  &  Fin.  2.3) 
Watson,  B.,  ruled  that,  in  an  action  against  a  railway  company  for  carelessly  letting 
sparks  fly  from  their  engines  so  as  to  set  fire  to  the  herbage,  it  is  not  necessary  to 
prove  any  specific  act  of  negligence.  That  accords  with  the  opinion  of  Martin,  B.,  in 
Blyth  V.  The  Birmingham  IFaterworks  Company  (11  Exch.  781  ;  see  p.  783).  In  Com. 
Dig.  "  Action  on  the  Case  for  Negligence,"  (A.  6),  it  is  said  : — "  An  action  lies,  upon 
the  general  custom  of  the  realm,  against  the  master  of  a  house  if  a  fire  be  kindled 
there  and  consume  the  goods  of  another."(e)  In  Turbervil  v.  Stamp  (1  Salk.  13)  the 
Court  say  of  the  fire  in  a  man's  field,  "  he  must  see  it  does  no  harm  and  answer  the 
damage  it  does."  [Bramwell,  B.  The  observation  appears  to  be  extra-judicial,]  The 
question  arose  after  verdict  on  a  declaration  which  stated  that  the  defendant  negli- 
genter  custodivit  ignem  suum  [748]  in  clauso  suo.  That  allegation  does  not  mean 
more  than  that  the  defendant  did  not  keep  his  fire  within  his  own  close.  To  put  that 
sense  on  the  declaration  is  to  construe  it  in  accordance  with  the  ruling  in  Beaulieu  v. 
Finglam  (2  H.  4,  f.  18,  pi.  6),  because  if  the  law  is  as  there  stated  the  allegation  of 
negligence  is  mere  form,  as  it  is  in  an  action  on  the  case  against  a  carrier.  Filliter  v. 
Phippard  (11  Q.  B.  347)  shews  that  the  statute  14  Geo.  3,  c.  78,  s.  86,  does  not  affect 
the  liability  of  a  person  on  whose  estate  a  fire  is  produced  by  negligence,  or  lighted 
intentionally.  Nor  by  parity  of  reasoning,  does  it  apply  where  the  fire  is  occasioned 
in  consequence  of  the  use  of  a  dangerous  instrument  by  the  owner  or  his  servants, 
[Pollock,  C.  B.,  referred  to  1  Black.  Comm.  431,  and  Martin,  B.,  to  Viscount  Canterbury 
V,  Tlu  Attorney-General  (1  Phillips,  306,  315).] 

J,  Evans  and  F.  Lloyd,  in  support  of  the  rule.  First,  assuming  that  sparks  from 
the  engine  set  fire  to  the  wood.  The  ruling  amounts  to  this  :  that  the  railway  Company, 
having  taken  every  precaution  to  prevent  accidents,  are  to  be  made  responsible  if 
sparks  from  their  engines  set  fire  to  crops  on  the  adjacent  lands.  But  the  negligence 
which  alone  would  have  rendered  the  defendants  liable  was  thus  defined  by  Alderson,  B,, 
in  Blyth  v.  The  Birmingham  JVaterworhs  Company  (11  Exch.  781)  : — "Negligence  is  the 
omission  to  do  something  which  a  reasonable  man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs,  would  do,  or  doing  something 
which  a  prudent  and  reasonable  man  would  not  do,"  [Bramwell,  B,  Suppose  a  person, 
galloping  through  a  public  street  to  fetch  a  surgeon  in  a  case  of  emergency,  rode 
against  another ;  that  would  be  negligence  for  which  the  rider  would  be  responsible, 
though  perhaps  unavoidable,  and  though  he  would  [749]  be  acting  as  a  reasonable 
man  would,]  Piggoit  v.  The  Eastern  Counties  Railway  (3  C.  B.  229)  and  Aldridge  v. 
The  Great  JVestern  Railway  (3  Man.  &  G,  515)  lead  to  the  inference  that  as  precautions 

(a)  In  Trinity  Term,  May  27.    Before  Pollock,  C.  B„  Martin,  B.,  and  Channell,  B. 
(e)  Citing  Beaulieu  v.  Finglam,  2  H.  4,  f.  18,  pi.  6, 
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had  been  adopted  by  the  Company  reasonably  sufficient  to  prevent  accidents,  they 
were  not  liable.  Rex  v.  Pease  (4  B.  &  Ad.  30)  shews  that  the  legislature  must  be 
taken  to  have  contemplated  the  possibility  that  accidents  would  arise  in  consequence 
of  the  exercise  of  the  powers  conferred  on  railway  companies.  The  case  is  not 
analogous  to  that  of  keeping  a  tiger,  because  there  the  wrongful  act,  if  any,  is  in 
keeping  the  animal  at  all ;  here  iq  the  use  of  an  engine  which  the  legislature  has 
authorized  the  defendants  to  run  on  their  line  :  8  &  9  Vict.  c.  20,  s.  86.  [Bramwell,  B., 
In  Manley  v.  llie  St.  Helen's  Railway  aiid  Canal  Company  (2  H.  &  N.  840,  848) 
Pollock,  C  B.,  said  : — "Though  the  legislature  permits  the  Company  to  do  the  various 
acts  described  in  their  statutes,  they  are  to  be  considered  as  persons  doing  them  for 
their  own  private  advantage,  and  are  therefore  personally  responsible  if  mischief  arises 
from  their  not  doing  all  they  ought."] 

Secondly,  assuming  the  fire  to  have  commenced  on  the  defendants'  banks,  and 
from  thence  to  have  communicated  to  the  plaintiff's  wood ;  the  defendants  are  not 
liable,  except  for  negligence.  If  there  was  no  actual  negligence  in  producing  or 
keeping  such  fire,  the  case  is  within  the  14  Geo.  3,  c.  78,  s.  86  :  Filliter  v.  Phippard 
(11  Q.  B.  347).  The  question  whether  there  was  such  negligence  should  have  been 
left  to  the  jury. 

Lastly,  the  plaintiff  himself,  in  allowing  the  long  grass  to  remain  till  it  was  dry 
and  highly  combustible  close  to  the  bank  of  the  railway,  by  his  own  negligence  con- 
tributed to  [750]  the  injury  he  suffered ;  he  is  therefore  not  entitled  to  recover  : 
Bvtterfield  v.  Forrester  (11  East,  60),  Marriot  v.  Stanley  (1  Man.  &  G.  568).  It  would 
hardly  be  contended  that  the  owner  of  a  barge  on  the  Thames,  overloaded,  and  in 
that  state  swamped  by  the  waves  caused  by  a  steamer  proceeding  up  the  river  at  an 
ordinary  pace,  would  have  any  remedy  against  the  owners  of  the  steamer.  [Martin,  B. 
It  would  require  a  strong  authority  to  convince  me  that  because  a  railway  runs  along 
my  land  I  am  bound  to  keep  it  in  a  particular  state.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.  In  this  case  the  material  facts  are :  that  the  defendants'  line 
passed  in  a  cutting  by  the  side  of  the  plaintiflPs  wood  :  that  on  the  side  of  the  cutting 
was  tall  dry  grass,  of  very  combustible  character,  extending  to  the  plaintiff's  wood : 
that  the  defendants  used  a  locomotive,  and  did,  in  consequence  of  the  use  of  it,  burn 
down  the  plaintiff's  wood,  but  whether  by  first  setting  fire  to  the  grass  on  their  own 
land,  or  by  throwing  lighted  matter  on  the  plaintiff's  land,  was  not  determined  by 
the  jury,  though  there  is  great  probability  that  the  former  was  the  way  in  which 
the  mischief  was  done.  It  was  sworn  on  the  part  of  the  defendants,  and  for  the 
present  purpose  must  be  taken  to  be  true,  that  everything  that  was  practicable  had 
been  done  to  the  locomotive  to  make  it  safe ;  that  a  cap  had  been  put  to  its  chimney, 
that  its  ash-pan  had  been  secured,  that  it  travelled  at  the  slowest  pace  consistent 
with  practical  utility,  and  that  if  its  funnel  was  more  guarded,  or  its  ash-pan,  or  if  its 
pace  was  slower,  it  could  not  be  advantageously  used.  But  it  was  admitted  that, 
with  these  precautions,  the  locomotive  was  the  cause  of  setting  fire  to  the  [751] 
defendants'  banks,  not  daily  but  occasionally ;  so  that  in  fact  it  stood  confessed  that 
the  locomotive  was  productive  of  mischief,  that  its  use  was  dangerous,  and  that  what 
had  happened  on  this  particular  occasion — that  is,  its  setting  fire  to  the  defendants' 
grass — was  not  a  particular  accident,  but  one  of  the  habitual  incidents  to  the  use  of 
the  locomotive.  Upon  this  the  Judge  offered  to  direct  the  jury  to  find  for  the 
plaintiff,  but  Mr.  Grove  preferred  the  question  should  be  left  to  them.  It  was  left  to 
them  to  say  if  the  defendants  were  guilty  of  negligence ;  the  learned  Judge  observing, 
among  other  things,  that  if  they  had  kept  their  banks  shorn,  or  had  had  a  strip  of 
incombustible  matter  between  their  land  and  the  plaintiff's,  as,  for  instance,  a  line  of 
gravel  or  stone,  the  mischief  in  all  probability  would  not  have  happened,  and  it  may 
be  taken  that  the  case  was  put  to  the  jury  in  the  strongest  way  in  favour  of  the 
plaintiff.  Still  the  question  was  left  to  them,  and,  unless  a  verdict  ought  to  have 
been  directed  for  the  defendants,  there  is  no  misdirection. 

The  first  question  then  is:  Was  there  evidence  for  the  jury?  And,  as  they  may 
have  found  on  either  count,  was  there  evidence  in  support  of  each  ?  Next :  Was  the 
evidence  such  as  to  warrant  the  strong  opinion  of  the  learned  Judged 

We  are  of  opinion,  on  both  these  questions,  in  favour  of  the  plaintiff.  Here  is 
confessedly  the  use  of  an  instrument  likely  to  produce  damage,  and  producing  it. 
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This,  according  to  general  rules,  would  make  the  defendants  liable.  But  two  answers 
were  suggested  on  their  behalf.  The  first  was,  that  if  the  fire  originated  on  their  own 
land  they  were  protected  by  the  14  Geo.  3,  c.  78,  s.  84.  But  we  are  of  opinion  that 
the  statute  does  not  apply  where  the  fire  originates  in  the  use  of  a  dangerous  instru- 
ment, knowingly  used  by  the  owner  of  the  land  in  which  the  fire  breaks  out.  [752] 
It  is  impossible  to  suppose  that  the  engine  driver  is  liable  to  eighteen  months  imprison- 
ment under  section  84,  and  equally  impossible  to  suppose  there  is  no  remedy  against 
either  master  or  servant,  for  what  is  a  wrong  by  one  or  both.  We  are  of  opinion 
therefore  that  this  answer  fails. 

The  next  answer  was,  that  the  Railway  Clauses  Consolidation  Act,  1845  (8  Vict, 
c.  20),  s.  86,  afforded  a  defence  to  this  action.  Whether  it  would  if  there  was  no 
negligence  other  than  the  use  of  a  dangerous  instrument  it  is  not  necessary  to  say. 
But  here  there  was  abundance  of  such  evidence,  if  the  fire  broke  out  in  the  defendants' 
lands,  for  the  reasons  before  given.  So  indeed  there  was,  if  it  broke  out  in  the 
plaintifi's  land  ;  but  anyhow  it  cannot  be  contended  that  the  statute  gives  the  railway 
company  a  right  to  throw  lighted  coals  on  the  adjoining  land.     That  would  be  a 


It  remains  to  notice  another  point  made  by  the  defendants.  It  was  said  that  the 
plaintiffs  land  was  covered  with  very  combustible  vegetation,  and  that  he  contributed 
to  his  own  loss,  and  Mr.  Lloyd  very  ingeniously  likened  the  case  to  that  of  an  over- 
loaded barge  swamped  by  a  steamer.  We  are  of  opinion  this  objection  fails.  The 
plaintiff  used  his  land  in  a  natural  and  proper  way  for  the  purposes  for  which  it  was 
fit.  The  defendants  come  to  it,  he  being  passive,  and  do  it  a  mischief.  In  the  case  of 
the  overloaded  barge  tha  owner  uses  it  in  an  unnatural  and  improper  way,  and  goes 
in  search  of  the  danger,  having  no  right  to  impede  another  natural  and  proper  way 
of  using  a  public  highway.  We  therefore  think  the  direction  was  right,  the  verdict 
satisfactory,  and  the  rule  must  be  discharged. 

The  learned  Judge  added  that  he  abided  by  the  opinion  he  expressed  at  the  trial. 

Rule  discharged. 

[753]  Semple  v.  Keen.  Nov.  10,  1858. — Plaintiff  having  a  judgment  against  the 
defendant  lodged  a  writ  of  ca.  sa.  with  the  sheriff,  and  afterwards,  by  letter,  gave 
directions  "not  to  execute  the  writ  till  further  notice."  The  defendant  being 
arrested  on  another  writ,  the  officer  detained  him  on  the  plaintiffs  writ  till  he 
had  communicated  with  the  plaintiff,  and  then,  on  the  plaintiff's  instructions,  let 
the  defendant  go  :  Held,  that,  the  defendant  not  having  been  legally  in  custody 
under  the  plaintiff's  writ,  the  debt  was  not  satisfied  by  the  detention  and  subse- 
quent discharge  of  the  defendant. 

[S.  C.  28  L.  J.  Ex.  151.] 

The  plaintiff  having  recovered  judgment  against  the  defendant  for  15991.,  a  writ 
of  ca.  sa.  was  issued  and  placed  in  the  hands  of  Slowman,  a  sheriff's  officer,  for 
execution.  On  the  defendant  paying  down  2001.  and  agreeing  to  satisfy  the  residue 
of  the  debt  by  instalments,  the  plaintiff  handed  the  following  letter  to  the  sheriff's 
officer : — 

"May  10,  1858. 
"Semple  v.  Keen. 
"  Dear  Sir, — Please  do  not  execute  the  writ  of  ca.  sa.  herein  till  further  notice. — 
Yours  truly,  "  H.  Semple. 

"To  Mr.  Slowman  and  the  sheriffs  of  Middlesex." 

On  the  24th  of  June  the  defendant  was  arrested  at  the  suit  of  one  Pritchard,  when 
the  sheriff's  officer  refused  to  discharge  him  except  on  payment  of  the  balance  of  the 
debt  of  15991.,  saying  that  the  notice  of  the  plaintiff  was  merely  a  direction  not  to 
take  the  defendant  if  he  saw  him.  As  soon  as  the  plaintiff  heard  of  the  detention  of 
the  defendant,  he  directed  the  officer  to  let  him  go.  It  was  sworn  that  a  notice  to 
the  sheriff's  officer  not  to  execute  a  writ  till  further  orders  is  a  practice  between 
attornies  and  officers  of  the  sheriff,  whereby,  if  a  defendant  be  taken  at  the  suit  of  any 
one  else,  he  cannot  be  discharged  without  the  officer  being  bound  to  give  notice  to 
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the  attorney  so  directing  a  suspension,  in  order  that  he  may  make  fresh  terms,  take 
fresh  securities,  or  else  withhold  his  assent  to  the  discharge. 

J.  Brown  now  moved  for  a  rule  to  shew  cause  why  [754]  satisfaction  should  not 
be  entered  on  the  judgment  roll,  the  debt  being  satisfied  by  the  arrest  of  the  defendant 
on  the  ca.  sa.  and  his  subsequent  discharge.  Though  a  direction  not  to  execute  a 
writ  is  a  countermand  of  it,  a  direction  not  to  execute  it  till  further  orders  has  not 
that  effect.  The  defendant  having  been  in  custody  under  the  writ,  and  having  been 
discharged,  the  debt  is  gone.  In  The  National  Assurance  Association  v.  Best  (2  H.  & 
N.  605)  the  countermand  was  absolute. 

Pollock,  C.  B.  There  will  be  no  rule.  The  plaintiff  may  not  be  without  means 
of  redress  for  the  arrest. 

Bramwell,  B.  It  is  clear  there  was  no  lawful  arrest  under  the  plaintiff's  writ. 
If  a  defendant  is  arrested  after  explicit  notice  to  the  sheriff  not  to  execute  the  writ, 
I  think  that  an  action  lies  against  the  sheriff.  The  practice  in  the  sheriff's  office  does 
not  alter  the  law,  and  it  is  consistent  with  the  case  of  the  plaintiff.  The  plaintiff, 
supposing  that  he  would  get  notice  if  the  defendant  should  be  arrested  at  the  suit  of 
another  creditor,  keeps  his  writ  in  the  office  and  tells  the  sheriff  not  to  execute  it. 
To  tell  the  sheriff  not  to  execute  the  writ,  is  to  tell  him  not  to  execute  it  till  further 
orders. 

Watson,  B.  I  am  of  the  same  opinion.  If  a  man  is  in  custody  on  one  writ  he 
is  in  custody  on  all  the  writs  in  the  office  of  the  sheriff  to  be  executed.  The  writ  here 
was  lying  in  the  sheriff's  office  as  an  useless  piece  of  paper  till  further  orders ;  yet  the 
defendant  contends  that  he  was  in  custody  under  it.  If  dissatisfied  with  our  judgment, 
he  has  a  remedy  by  audita  querela. 

Channell,  B.,  concurred. 

Eule  refused. 


[755]  Metcalf  and  Others  v.  Hetherington.  Nov.  24,  1858.— Rule  176,  Hil. 
T.  1853,  requiring  a  month's  notice  of  intention  to  proceed  where  there  have  been 
no  proceedings  for  one  year,  applies  to  the  signing  of  judgment  for  not  proceed- 
ing to  trial  under  the  101st  section  of  the  Common  Law  Procedure  Act,  1852. 

[S.  C.  28  L.  J.  Ex.  155.] 

Quain  had  obtained  a  rule  nisi  to  set  aside  the  judgment  signed  in  this  case  by  the 
defendant. 

The  declaration  was  delivered  on  the  9th  of  November,  1854.  The  defendant 
pleaded  on  the  27th  of  the  same  month.  In  Hilary  Term,  1855,  the  plaintiffs  replied 
to  the  several  pleas  and  demurred  to  the  2nd  plea.  Judgment  on  the  demurrer  was 
given  on  the  11th  of  June,  1855;  but  no  judgment  with  respect  to  the  demurrer  was 
signed.  In  Trinity  Term,  1856,  the  defendant  gave  twenty  days'  notice  to  the  plaintiffs 
to  proceed  to  the  trial  of  the  issues  in  fact.  Subsequently  the  plaintiffs  applied  to  a 
Judge  at  chambers  to  enlarge  the  time  for  proceeding  to  trial,  but  no  order  was  made. 
No  proceedings  were  taken  from  the  11th  of  July,  1856,  when  the  summons  was  heard, 
till  the  31st  of  May,  1858,  when  the  defendant  signed  judgment,  the  entry  of  which 
stands  in  the  books  of  the  Court  as  follows : — 

"31st  May,  1858. 
"Cumberland,  for  defendant. 
"  Plaintiffs  not  proceeding  to  trial. 

"  Thomas  Metcalf,  George  Metcalf,  &c.,  against  Bobert  Hetherington.  Costs 
£ 

A  summons  having  been  taken  out  to  set  aside  the  judgment  on  the  ground  that 
it  had  been  signed  prematurely,  no  proceedings  having  been  taken  in  the  action  for 
more  than  twelve  months  and  no  notice  of  intention  to  proceed  having  been  given  in 
pursuance  of  Reg.  Gen.  Hil.  T.  1853,  r.  176,  Channell,  B.,  referred  the  parties  to  the 
Court. 

Milward  now  shewed  cause.  Formerly  it  was  not  neces-[756]-sary  to  give  a 
month's  notice  to  proceed  before  obtaining  a  rule  for  judgment  as  in  case  of  nonsuit. 
The  twenty  days'  notice  to  proceed  is  substituted  for  that  rule.     So  where  a  party 
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was  entitled  to  judgment,  as  after  verdict,  or  upon  a  Judge's  order,  and  nothing 
remained  to  be  done  except  the  signing  of  judgment,  a  month's  notice  was  not 
necessary:  1  Archbold's  Practice,  by  Chitty  and  Prentice,  145.  The  176th  Rule  of 
Hil.  T.  1853,  does  not  apply. 

Quain,  in  support  of  the  rule.  The  twenty  days'  notice  to  proceed  to  trial  having 
been  given  in  Trinity  Term,  1856,  which  was  the  last  proceeding,  and  upon  which  the 
defendant  would  have  been  entitled  to  sign  judgment  in  November,  1856,  the  defen- 
dant could  not  sign  judgment  in  May,  1858,  without  giving  a  month's  notice.  There 
is  no  analogy  to  the  case  of  a  judgment  after  verdict,  when  nothing  remains  but 
signing  the  judgment.  The  case  resembles  rather  that  of  a  writ  of  inquiry.  By  the 
Common  Law  Procedure  Act,  1852,  s.  101,  the  defendant  is  empowered  "to  suggest 
on  the  record  that  the  plaintiff  has  failed  to  proceed  to  trial  although  duly  required 
to  do  so,"  and  upon  that  judgment  may  be  signed.  The  rule  for  judgment  as  in  ease 
of  nonsuit  was  a  rule  nisi,  and  terms  might  have  been  imposed  :  it  was  therefore  not 
analogous  to  this,  which  is  an  ex  parte  proceeding.  [Channel!,  B.  The  suggestion 
is  a  step  in  the  cause.  It  is  not  to  be  "traversable,  but  only  to  be  subject  to  be  set 
aside  if  untrue."  It  is  clear,  therefore,  that  the  plaintiff  ought  to  have  an  opportunity 
of  contesting  it.     Martin,  B.     Surely  the  case  is  directly  within  the  terms  of  the  rule.] 

Pollock,  C.  B.  The  rule  must  be  absolute  to  set  aside  the  judgment ;  the  costs 
of  the  proceeding  before  my  brother  Channell  at  Chambers  and  of  this  rule  to  be  costs 
in  the  cause. 

Rule  accordingly. 

[757]  FuTCHER  V.  Hinder.  Nov.  20,  1858.— In  February  1857,  the  defendant,  a 
sheriff's  officer,  received  from  the  under-sheriff  a  warrant  to  execute  a  writ  of  ca. 
sa.  issued  on  a  judgment  recovered  against  A.  the  now  plaintiff,  by  B.  On  the 
20th  April,  B.'s  attorney  wrote  to  the  defendant  to  suspend  the  execution  for 
fourteen  days.  On  the  2nd  May,  B.'s  attorney  wrote  to  the  defendant  as  follows  : 
— "This  action  having  been  arranged,  we  have  given,  Mr.  G."  (A.'s  attorney), 
"  who  informs  us  he  has  paid  your  charges,  notice  of  withdrawal  of  ca.  sa."  On 
the  same  day  B.'s  attorney  wrote  to  A.'s  attorney  acknowledging  the  receipt  of 
money  in  settlement  of  the  action.  No  notice  of  the  withdrawal  of  the  ca.  sa. 
was  sent  to  the  sheriff  or  under-sheriff.  On  the  7th  November,  the  under-sheriff 
wrote  to  the  defendant  to  execute  the  ca.  sa.,  and  he  accordingly  arrested  and 
imprisoned  A.  under  that  writ.  In  an  action  of  trespass  by  A.  against  the 
defendant :  Held,  first,  that  the  notice  to  the  defendant  by  the  letter  of  the  2nd 
of  May  was  notice  to  the  sheriff.  Secondly,  that  the  letter  was  in  terms  a 
sufficient  notice  that  the  action  was  settled  and  the  ca.  sa.  withdrawn. 

[S.  C.  28  L.  J.  Ex.  28;  7  W.  R.  57.] 

Trespass  for  assaulting  and  imprisoning  the  plaintiff  in  a  common  gaol. 

Pleas.     First :  Not  guilty. 

Secondly.  That  before  the  time  when,  &c.,  R.  Burleigh,  W,  Snelgar  and 
G.  Burleigh  sued  and  prosecuted  out  of  the  Court  of  Exchequer  a  writ  of  ca.  sa. 
against  the  plaintiff,  directed  to  the  sheriff  of  Wilts,  by  which  writ  our  Lady  the  Queen 
commanded  the  said  sheriff  that  he  should  omit  not,  &c.,  but  take  the  plaintiff,  &c., 
to  satisfy  the  said  R.  Burleigh,  W.  Snelgar  and  G.  Burleigh  741.  Is.  4d.  which  they 
had  lately  in  the  said  Court  recovered  against  the  plaintiff,  &c. :  which  said  writ  was 
afterwards  and  before  the  return  thereof,  and  before  the  said  time  when,  &c.,  delivered 
to  and  was  in  the  hands  of  the  said  sheriff  to  be  executed  in  due  form  of  law.  Where- 
upon the  said  sheriff  afterwards  and  before  the  retuin  thereof,  and  before  the  said 
time  when,  &c.,  for  having  execution  thereof,  made  his  warrant  in  writing  sealed  with 
the  seal  of  his  office,  &c.,  and  then  directed  the  same  to  the  keeper  of  the  gaol  of  the 
said  county,  and  also  to  one  other  Samuel  Hinder  and  the  defendant  and  Job  Doe  (the 
defendant  then  and  until  and  at  and  after  the  said  time  when,  &c.,  being  a  bailiff  of  the 
said  sheriff),  and  by  the  said  warrant  commanded  them  and  every  of  them  jointly  and 
severally  that  they  or  one  of  them  should  take  the  plaintiff,  if  he  should  be  found 
within  the  said  sherifi's  bailiwick,  &e.  (setting  out  the  warrant  [758]  which  was  in  the 
same  terms  as  the  writ).  The  plea  then  stated  (in  the  usual  form)  the  delivery  of 
the  warrant  to  the  defendant,  as  and  then  being  such  bailiff  as  aforesaid,  to  be  executed, 
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and  that  by  virtue  of  the  warrant  he  arrested  the  plaintiif  and  imprisoned  him  in  the 
common  gaol :  which  were  the  trespasses  complained  of. 

Replication.  That,  after  the  delivery  of  the  writ  of  ca.  sa.  to  the  sheriff,  and  after 
the  delivery  of  the  warrant  to  the  defendant,  and  before  any  execution  thereof,  the 
plaintiff  paid  and  satisfied  the  judgment  debt  in  the  writ  and  warrant  mentioned,  and 
satisfied  and  discharged  the  claims  of  the  said  R.  Burleigh,  W.  Snelgar  and  G.  Burleigh 
thereunder  and  in  respect  of  which  the  writ  was  issued :  whereupon  the  said 
R.  Burleigh,  W.  Snelgar  and  G.  Burleigh,  before  the  execution  of  the  said  writ  or 
warrant,  and  before  the  committing  of  the  trespasses,  &c.,  gave  notice  to  the  said  sheriff 
and  to  the  defendant,  as  and  being  such  officer  of  the  said  sheriff  as  in  that  plea  men- 
tioned, of  the  said  payment,  satisfaction  and  discharge  ;  and  then  instructed,  authorised 
and  required  the  said  sheriff  and  the  defendant,  as  and  being  such  officer,  not  to 
execute  the  said  writ  or  warrant,  and  not  to  levy  against  the  body  of  the  plaintiff  upon 
or  in  respect  of  the  said  judgment  or  otherwise  howsoever,  and  then  forbad  the  said 
sheriff  and  the  defendant  respectively  to  execute  the  said  writ  or  warrant :  wherefore 
the  defendant,  of  his  own  wrong,  &c.,  committed  the  trespasses,  &c. 

The  defendant  joined  issue  on  the  replication. 

At  the  trial  before  Channell,  B.,  at  the  last  Bristol  Assizes,  it  appeared  that  the 
action  was  brought  against  the  defendant,  who  was  a  bailiff  of  the  sheriff  of  Wilts,  for 
arresting  the  plaintiff  under  the  following  circumstances: — In  the  year  1856  two 
judgments  were  recovered  against  the  plaintiff,  one  at  the  suit  of  Burleigh  and  others, 
and  another  at  the  suit  of  one  Beck.  On  the  17th  February,  1857,  the  [759]  defen- 
dant received  from  the  then  under-sheriffs  of  Wilts  warrants  on  writs  of  ca.  sa.  issued 
on  the  above  mentioned  judgments.  The  defendant  tried  to  execute  the  warrants, 
but  could  not  find  the  plaintiff.  On  the  21st  April,  1857,  the  defendant  received  the 
following  letter  from  Messrs.  Cox,  the  attornies  in  the  action  against  the  plaintiff  at 
the  suit  of  Burleigh  and  others  : — 

"London,  April  20,  1857. 

"  Burleigh  and  Others  v.  Futcher. 

"Sir, — You  will  be  pleased  to  suspend  the  execution  of  the  ca.  sa.  herein  for 
fourteen  days  from  this  day. — Yours  &c.,  "  Cox  &  Sons. 

*'  Mr.  Saml.  Hinder,  Junr., 

"  Sheriff's  Office,  Salisbury." 

The  defendant  accordingly  delayed  to  execute  the  warrant.  On  the  2nd  May, 
1857,  Messrs.  Cox  sent  by  post  the  following  letter  addressed  to  the  defendant : — 

"May  2,  1857. 
"  Burleigh  and  Another  v.  Futcher. 

"  Sir, — This  action  having  been  arranged  we  have  given  Mr.  Genge  (who  informs 
us  he  has  paid  your  charges)  notice  of  withdrawal  of  ca.  sa. — Yours,  &c., 

«  Mr.  S.  Hinder,  Sheriff's  Officer,  "  Cox  &  Sons. 

"  Salisbury." 

It  was  proved  that  this  letter  was  posted  on  the  2nd  May,  but  there  was  conflict- 
ing evidence  as  to  its  having  reached  the  defendant.  Messrs.  Cox  also  wrote  on  the 
same  day  to  Mr.  Genge,  the  managing  clerk  of  the  now  plaintiff's  attorney,  acknow- 
ledging the  receipt  of  money  and  the  defendant's  note  in  settlement  of  the  action  at 
the  suit  of  Burleigh  and  others,  and  inclosing  a  withdrawal  of  the  ca.  sa.  No  notice 
of  the  withdrawal  of  the  ca.  sa.""was  given  to  the  sheriff  or  under-sheriff.  On  the  31st 
October,  1857,  the  defendant  received  a  letter  from  the  under-sheriff,  stating  [760] 
that  in  the  case  of  Beck  v.  Futcher  the  plaintiff's  attornies  wished  the  warrant  to  be 
executed.  This  letter  concluded  thus :  "  There  is  also  a  warrant  against  the  same 
defendant,  held  by  you  in  Burleigh  v.  Futcher."  On  the  7th  November,  1857,  the 
defendant  received  by  post  a  letter  from  the  under-sheriff  stating  that  the  plaintiff's 
attornies  had  again  desired  that  the  execution  of  the  ca.  sa.  in  the  action  of  "  Beck  v. 
Futcher "  might  be  suspended ;  and  that  the  defendant  must  execute  the  one  in 
"Burleigh  and  Others  v.  Futcher"  if  possible.  On  the  14th  November,  the  defendant 
arrested  the  plaintiff  on  this  warrant  and  conveyed  him  to  Salisbury  gaol,  where  he 
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remained  until  the  18th,  when  he  was  discharged  by  direction  of  the  sheriff.  There 
was  evidence  that  it  was  usual  in  Wilts  to  send  notice  of  countermand  to  the  under- 
sheriff  or  the  London  agent. 

It  was  objected  on  behalf  of  the  defendant,  first,  that  there  was  no  notice  to  the 
sheriflF  or  under-sheriff  that  the  judgment  was  satisfied ;  secondly,  assuming  that 
notice  to  the  defendant  was  a  notice  to  the  sheriff,  the  letter  of  the  2nd  May  was  not 
under  the  circumstances  a  sufficient  authority  to  the  defendant  not  to  execute  the 
warrant.  The  learned  Judge  reserved  to  the  defendant  leave  to  move  to  enter  the 
verdict  for  him  on  these  points;  and  his  lordship  left  it  to  the  jury  to  say  whether 
there  was  notice  in  fact  to  the  defendant  not  to  execute  the  warrant.  The  jury  found 
a  verdict  for  the  plaintiff  with  501.  damages. 

Montague  Smith,  in  the  present  term,  obtained  a  rule  nisi  to  enter  the  verdict  for 
the  defendant  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence  and  the  damages  excessive. 

Slade  and  Prideaux  now  shewed  cause.(a)  The  point  [761]  of  law  involves  two 
questions :  first,  whether  notice  to  the  officer  who  holds  the  warrant  not  to  execute 
a  writ  of  ca.  sa.  is  notice  to  the  sheriff;  secondly,  assuming  that  it  is,  whether  this 
notice  is  in  terms  sufficient.  There  is  no  authority  directly  in  point.  By  the  126th 
section  of  the  Common  Law  Procedure  Act,  1852,  "a  written  order  under  the  hand 
of  the  attorney  in  the  cause,  by  whom  any  writ  of  ca.  sa.  shall  have  been  issued,  shall 
justify  the  sheriff,  gaoler,  or  person  in  whose  custody  the  party  may  be  under  such 
writ,  in  discharging  such  party,  unless  the  party  for  whom  such  attorney  professes  to 
act  shall  have  given  written  notice  to  the  contrary  to  the  sheriff,  gaoler,  or  person  in 
whose  custody  the  opposite  party  may  be,"  &c.  It  is  true  that  the  object  of  that 
enactment  was  to  give  validity  to  a  discharge  by  the  attorney  after  the  termination 
of  the  suit;  but  it  recognises  the  practice  to  give  notice,  not  only  to  the  sheriff,  but 
to  the  person  in  whose  custody  the  party  may  be.  Here  the  attorney,  whose  name 
was  on  the  back  of  the  writ,  gave  a  written  notice  to  the  officer  holding  the  warrant 
that  the  action  had  been  settled,  and  that  he  had  given  the  defendant's  attornej'  notice 
of  the  withdrawal  of  the  ca.  sa.  That  would  have  justified  the  officer  in  discharging 
the  plaintiff;  and  if  he  had  done  so  the  sheriff  would  not  have  been  liable  for  an 
escape.  Then,  how  can  it  be  said  that  the  warrant  was  in  force  and  capable  of  being 
executed  1  But,  supposing  it  was  necessary  to  give  notice  to  the  sheriff,  notice  to  the 
officer  was  notice  to  the  sheriff.  The  officer  stands  in  the  same  i-elation  to  the  under- 
sheriff  as  the  latter  does  to  the  sheriff:  notice  to  the  undersheriff  is  notice  to  the 
sheriff,  and  notice  to  the  officer  is  notice  to  the  undersheriff.  In  Howard  v.  Cauty 
(2  D.  &  L.  115)  notice  was  given  by  the  plaintiff's  attorney  to  the  officer  who  held 
the  warrant  not  [762]  to  execute  the  writ  of  ca.  sa.,  and  it  was  argued  that  the  officer 
was  merely  an  agent  to  arrest,  not  an  agent  to  receive  notice ;  but  Wightman,  J., 
seems  to  have  been  of  opinion  that  in  such  a  case  notice  to  the  officer  was  notice  to  the 
sheriff.  If  the  action  had  been  against  the  sheriff,  it  might  have  been  a  question 
whether  this  letter  sent  to  the  officer  was  notice  to  the  sheriff,  but  here  the  action  is 
against  the  officer  in  respect  of  a  tort  committed  by  him.  When  the  undersheriff 
wrote  to  him  to  execute  the  writ,  he  neglected  to  reply  that  it  had  been  withdrawn. 
If  the  letter  had  been  sent  to  the  undersheriff,  and  he  had  neglected  to  act  upon  it,  the 
sheriff  would  have  been  liable.  Whenever  the  execution  of  a  writ  is  entrusted  to  a 
particular  officer,  he  becomes  the  agent  of  the  sheriff  to  receive  all  notices  relating  to 
that  writ.  [Bramwell,  B.  The  writ  is  not  in  the  hands  of  the  officer,  and  there  may 
be  several  warrants  to  different  officers.  Suppose  two  warrants  are  issued,  and  one 
is  delivered  to  bailiff  A.,  and  the  other  to  bailiff  B. :  afterwards  notice  is  given  to  A. 
not  to  execute  the  writ,  and  then  B.  executes  it]  In  that  case  the  sheriff  would  be 
entitled  to  a  reasonable  time  for  notice  to  be  given  to  the  other  bailiff.  Then,  with 
respect  to  the  terms  of  the  letter,  it  conveys  a  sufficient  intimation  that  the  action  was 
settled  and  the  writ  was  not  to  be  executed.  Its  language  is  similar  to  that  of  the 
letter  in  Howard  v.  Cauti/.  They  also  argued  that  the  verdict  was  not  against  evidence, 
and  that  the  damages  were  not  excessive. 

Montague  Smith  and  H.  T.  Cole,  in  support  of  the  rule.  There  was  no  evidence 
of  the  withdrawal  of  the  writ.  No  notice  was  sent  either  to  the  sheriff's  office  in 
London  or  in  the  country.     The  undersheriff  is  not  a  mere  agent  of  the  sheriff,  but 

(a)  Before  Bramwell,  H.,  Watson,  B.,  and  Channell,  B. 
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the  person  who  has  the  control  and  direction  of  writs  lodged  at  his  office.  The  bailiff 
is  only  [763]  his  servant.  Howard  v.  Cauty  was  not  an  action  against  the  officer,  and 
the  decision  of  Wightman,  J.,  proceeded  on  the  particular  circumstances  of  that  case ; 
viz.  that  the  notice  of  countermand  was  given  to  the  officer  who  was  in  the  first  instance 
selected  by  the  plaintiff's  attornies  to  execute  the  writ.  There  is  no  authority  for  the 
proposition  that  notice  to  the  officer  is  notice  to  the  sheriff:  it  cannot  be  eo  instante, 
for  there  must  be  time  to  transmit  it  to  the  undersheriff  [Bramwell,  B.,  referred  to 
Chrisiopherson  v.  Burton  (3  Exch.  160)  and  The  National  Assurance  and  Investment 
Association  v.  Best  (2  H.  &  N.  605).]  The  126th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  has  no  application  :  its  effect  is  to  give  to  the  attorney  in  the  action 
an  authority  which  he  did  not  before  possess,  not  to  make  the  officer  the  agent  of  the 
sheriff.  A  bailiff  is  not  the  agent  of  the  sheriff  so  as  to  bind  him  by  the  bailiflfs 
receipt  of  the  debt  or  costs  on  the  execution  of  aca.  sa. :  Woodsw.  Finnis  (7  Exch.  363). 
Then,  as  to  the  letter  itself :  it  does  not  contain  a  positive  statement  that  the  action 
had  been  settled,  so  as  to  justify  the  officer  in  not  executing  the  writ ;  it  only  conveys 
an  intimation  that  some  arrangement  had  taken  place,  and  would  lead  the  officer  to 
suppose  that  he  would  receive  notice  from  the  undersheriff  not  to  execute  the  writ. 
But,  the  undersheriff  having  desired  him  to  execute  it,  he  would  naturally  think  that 
the  arrangement  had  not  been  carried  out.  They  also  argued  that  the  verdict  was 
against  the  evidence,  and  that  the  damages  were  excessive. 

Bramwell,  B.  The  damages  are  certainly  excessive,  and  the  rule  must  be 
absolute  for  a  new  trial  unless  the  plaintiff  consents  to  reduce  the  damages.  With 
respect  to  the  question  of  notice,  I  have  felt  some  doubt.  I  incline  [764]  to  the 
opinion  that  unless  the  sheriff  is  liable  to  an  action,  his  officer  is  not.  It  seems  to  me 
impossible  to  contend  that  a  master  is  not  liable  for  an  act  done  by  his  authority, 
yet  the  servant  or  inferior  is.  Therefore  I  think  that  if  an  action  could  not  be 
maintained  against  the  sheriff,  it  cannot  be  against  his  officer.  Then,  would  an  action 
be  maintainable  against  the  sheriff?  I  should  be  reluctant  to  lay  down  that  in  all 
cases  notice  to  the  officer  is  notice  to  the  sheriff;  but  certain  notices  may  be  properly 
given  to  the  bailiff.  A  sheriff  is  obliged  to  entrust  the  execution  of  writs  to  a  bailiff: 
he  is  the  proper  officer  to  execute  a  ca.  sa. ;  and  it  seems  to  me  that  in  such  case  a 
communication  to  the  officer  is  a  communication  to  the  sheriff:  The  National  Assurance 
Association  v.  Best  is  an  authority  that  a  direction  to  the  officer  entrusted  with  the 
warrant,  is  sufficient  notice  to  the  sheriff  not  to  execute  the  writ.  Therefore  if  this 
letter  gives  such  notice,  the  sheriff  would  be  liable  to  an  action,  and  consequently  the 
officer  is  liable. 

Then,  as  to  the  terms  of  the  letter  :  again  I  had  considerable  doubt.  The  words 
are  : — "  This  action  having  been  arranged  we  have  given  Mr.  Genge  notice  of  with- 
drawal of  ca.  sa."  If  the  proper  meaning  of  the  letter  is  that  notice  of  the  with- 
drawal would  be  sent  to  the  sheriff,  or  that  Genge  would  communicate  it  to  the 
sheriff,  it  seems  to  me  that  the  letter  would  not  be  a  sufficient  notice.  I  think,  how- 
ever, that  such  is  not  its  proper  meaning,  but  its  meaning  is  this: — "The  action  is 
arranged,  do  not  execute  the  writ ;  we  have  given  Genge  notice  of  its  withdrawal." 
That  being  so,  it  was  easy  for  the  officer  to  have  communicated  it  to  the  sheriff. 
Therefore,  though  not  without  doubt,  I  have  come  to  the  conclusion  that  this  is  a 
sufficient  notice. 

Watson,  B.  I  am  of  the  same  opinion.  I  agree  that  [765]  the  damages  xare 
excessive.  Then,  as  to  the  point  of  law  : — Not  in  every  case,  but  in  some,  the  officer 
is  the  proper  person  to  receive  notice  of  the  withdrawal  of  the  writ.  The  sheriff  does 
not  execute  the  writ,  and  the  undersheriff,  who  is  his  agent  for  all  purposes,  has  no 
control  over  the  writ :  when  the  warrant  is  directed  to  the  officer,  he  is  the  sole 
person  charged  with  its  execution.  Although  in  this  case  the  warrant  was  directed 
to  other  persons  besides  the  defendant,  there  was  but  one  warrant,  and  the  defendant 
held  it.  When  it  is  required  to  prevent  an  officer  from  executing  a  writ  of  fi.  fa.,  he 
is  the  sole  person  to  whom  notice  is  given  not  to  execute  it.  Suppose  a  writ  is 
delivered  to  an  officer  to  be  executed  on  the  borders  of  Cumberland  ;  if  it  is  required 
to  stay  the  execution,  how  is  that  done  except  by  sending  notice  to  the  officer. 

The  next  question  is,  what  is  the  effect  of  the  letter  ]  Is  it  or  is  it  not  a  notice 
to  withdraw?  It  begins: — "This  action  having  been  arranged."  What  can  any 
person  understand  by  that,  except  that  the  action  is  at  an  end  ?  If  it  had  said  "  the 
action  is  settled,"  it  would  have  conveyed  the  same  meaning.     Then  it  goes  on  to 
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say  : — "  We  have  given  Mr.  Genge  notice  of  withdrawal  of  ca.  sa."  It  does  not  say 
that  Grenge  is  to  send  the  notice  of  withdrawal.  The  officer  can  only  act  upon  a 
withdrawal  sent  by  the  plaintiff's  attorney  :  the  defendant's  attorney  is  not  bound  to 
interfere.  It  seems  to  me  that  the  true  interpretation  of  the  letter  is  : — "  The  action 
is  settled ;  stay  your  hands."  I  therefore  think  that  the  sheriff  had  notice  and  that 
upon  this  point  the  rule  ought  to  be  discharged. 

Channell,  B.  I  agree  that  the  rule  must  be  absolute  only  on  the  ground  of 
excessive  damages.  The  other  point  raises  two  important  questions :  first,  whether 
notice  to  the  officer  is  notice  to  the  sheriff:  secondly,  assuming  [766]  that  it  is, 
whether  this  letter  was  a  sufficient  notice.  I  cannot  say  that  the  matter  is  altogether 
free  from  doubt ;  but  under  the  circumstances  I  think  that  the  letter  was  a  sufficient 
notice.  On  the  20th  April  there  was  a  notice  to  suspend  the  execution  for  fourteen 
days,  and  on  the  2nd  of  May  the  plaintiff's  attorney  wrote  to  the  officer  that  the  action 
had  been  arranged.  Then,  taking  this  to  be  a  good  notice,  the  question  is  whether 
the  sheriff  was  bound  to  act  upon  it.  Without  laying  down  a  rule  under  all  circum- 
stances, I  think  that  in  this  case  the  notice  to  the  officer  was  notice  to  the  sheriff. 

Rule  absolute  for  a  new  trial,  unless  the  plaintiff  consents  to  reduce  the  damages. 


Ellis  v.  Hopper.  Nov.  2,  1858.— One  of  the  conditions  of  a  race  was  that  "all 
disputes  should  be  settled  by  the  stewards,  whose  decision  should  be  final." 
There  were  four  stewards,  and  a  dispute  having  arisen  as  to  whether  the  plaintiff's 
horse  or  the  defendant's  mare  was  the  winner,  three  of  the  stewards  voted  in 
favour  of  the  plaintiff's  horse.  One  of  the  three  had  betted  against  the  defendant's 
mare.  Held,  that  the  steward  was  not  disqualified  from  acting  by  reason  of  his 
pecuniary  interest  in  the  event  of  the  race  ;  and  even  assuming  that  he  was,  that 
did  not  annul  the  decision  of  the  other  stewards. 

[S.  C.  28  L.  J.  Ex.  1 ;  4  Jur.  (N.  S.)  1025 ;  7  W.  R.  15.] 

This  was  a  feigned  issue  to  try  whether  the  plaintiff  was  entitled  to  certain  stakes 
called  the  "Farmers'  and  Tradesmen's  Stakes,"  for  which  a  race  was  run  at  the 
Howden  Spring  Meeting,  1858. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Yorkshire  Summer  Assizes,  it 
appeared  that  seven  horses  started  for  the  race,  which  was  a  steeple  chase,  and 
amongst  them  the  plaintiff's  horse,  called  "  Chieftain,"  the  defendant's  mare,  called 
"  Milkmaid,"  and  a  mare  belonging  to  a  third  person,  called  "  Filly  by  Vortex."  The 
defendant's  mare  came  in  first,  the  plaintiff's  horse  second,  and  "Filly  by  Vortex" 
third.  The  plaintiff  claimed  the  stakes  on  the  ground  that  [767]  the  defendant's 
mare  had  crossed  the  path  of  "Filly  by  Vortex,"  and  so  prevented  his  horse  winning. 
There  was  a  printed  programme  of  the  race,  which  contained  the  following  condition 
— "All  disputes  to  be  settled  by  the  stewards,  whose  decision  shall  be  final."  There 
were  four  stewards,  three  of  whom  voted  in  favour  of  the  plaintiff,  and  one  for  the 
defendant.  One  of  the  stewards,  named  Allenby,  who  had  voted  for  the  plaintiff's 
horse,  had  a  pecuniary  interest  in  the  event  of  the  race,  since  he  had  betted  with  one 
Walker  against  the  defendant's  mare. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  decision  of  the  stewards  was 
not  binding,  inasmuch  as  Allenby  was  an  interested  party  and  decided  in  his  own 
favour.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Atherton  now  moved  accordingly.  As  a  general  rule,  if  a  judge  has  a  direct 
'pecuniary  interest  in  the  event  of  a  suit,  he  is  incapable  of  acting,  and  the  matter  is 
coram  non  judice.  In  the  case  of  persons  constituted  judges  without  the  option  of 
the  parties,  the  rule  is  clear;  as,  for  instance,  the  Judges  of  the  superior  Courts  of 
law  and  equity  :  Dimes  v.  The  Proprietors  of  the  Grand  Junction  Canal  (3  H.  L.  Cas.  759). 
The  same  rule  applies  to  judges  of  inferior  Courts,  as  justices  of  Quarter  Sessions : 
liegina  v.  The  Justices  of  Suffolk  (18  Q.  B.  416).  The  rule  also  prevails  in  the  case  of 
judges  chosen  by  the  parties.  In  Russell  on  Arbitration,  p.  108,  2nd  ed.,  it  is  said  :— - 
"  The  arbitrator  ought  to  be  a  person  who  stands  indifferent  between  the  parties.     If 
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he  has  any  secret  interest  in  the  subject  in  question,  or  has  any  bad  feeling  towards 
either  disputant,  he  is  not  a  proper  person  to  be  a  judge  between  them."  Here  the 
stewards  were  in  the  position  of  arbitrators.  [Watson,  B.  Is  there  any  implied  [768] 
condition  that  if  one  of  the  stewards  has  made  a  bet  the  whole  tribunal  shall  be  dis- 
qualified from  acting'?]  The  objection  resulting  from  interest  is  the  same  as  in  the 
case  of  legally  constituted  judges.  [Pollock,  C.  B.  If  the  vote  of  this  steward  is 
annulled,  there  is  still  a  majority  of  two  to  one  in  the  plaintiff's  favour.]  By  the 
condition  contained  in  the  programme  of  the  race  the  four  stewards  ought  to  act. 

Pollock,  C.  B.  AVe  are  all  of  opinion  that  there  ought  to  be  no  rule.  It  appeared 
to  me  at  the  trial  that  the  case  was  not  within  the  principle  of  the  decision  in  Dimes 
V.  The  Proprietms  of  the  Gh-and  Junction  Canal,  and  I  think  so  still.  This  is  not  like 
the  case  of  a  judge  or  an  arbitrator ;  it  is  a  reference  according  to  certain  rules,  one 
of  which  was  that  the  stewards  should  decide  all  disputes ;  the  object  being  to  prevent 
the  necessity  of  resorting  to  litigation  or  arbitration.  With  this  view,  the  rule 
provides  that  disputed  questions  shall  be  referred  to  the  stewards,  who  would  be  on 
the  spot  to  see  for  themselves  and  hear  evidence,  and  their  decision  is  to  be  final. 
Whether  on  the  ground  that  there  is  no  disqualification  by  reason  of  betting,  or  upon 
the  ground  that,  excluding  this  steward,  there  is  still  a  majority  of  two  to  one  in 
favour  of  the  plaintiff,  I  think  that  the  verdict  was  properly  entered  for  him. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  question  put  by  my  brother 
Watson  in  the  course  of  the  argument  seems  to  me  decisive ;  viz.  is  there  any  implied 
condition  that  the  appointed  arbitrators  or  judges  shall  be  without  power  if  one  of 
them  becomes  interested  in  the  event  of  the  race  1  If  none  exists,  then  is  there  any 
general  proposition  of  law  that,  whenever  a  dispute  is  referred  to  one  or  several 
persons,  his  or  their  power  shall  cease  if  any  [769]  of  them  becomes  interested  in  the 
event?  I  know  of  no  such  rule.  When  parties  agree  to  refer  a  matter,  they  may  if 
they  please  insert  a  condition  to  that  effect ;  but  if  they  do  not,  why  should  we  make 
such  a  condition  for  them  1  As  to  whether,  if  one  steward  was  disqualified,  the  other 
three  might  act,  I  give  no  opinion  :  my  judgment  proceeds  on  the  ground  that 
there  was  no  implied  condition  that  the  being  interested  should  take  away  the 
power  to  act.     - 

Rule  refused. 


Lady  Emily  Foley  v.  Fletcher  and  Rose.  Nov.  17,  1858. — F.,  being  seised  in 
fee  of  one  moiety  of  certain  mines,  sold  her  share  for  45,0001.,  payable  33851. 
down  and  the  residue  by  half-yearly  instalments  of  7681.  lis.  8d.  during  a  period 
of  thirty  years:  Held,  first,  that  the  purchaser  was  not  empowered,  by  16  &  17 
Vict.  c.  34,  s.  40,  to  deduct  income  tax  from  the  instalments. — Secondly  :  that  the 
instalments  were  not  chargeable  with  income  tax  under  the  words  "  annuities  or 
other  annual  profits  and  gains"  in  Schedule  (D.)  of  the  16  &  17  Vict.  c.  34;  or 
under  the  words  "  annual  payments,  payable  as  a  personal  debt  or  obligation,  by 
virtue  of  any  contract,"  in  the  5  &  6  Vict.  c.  35,  s.  102,  such  instalments  being 
the  payment  of  a  debt,  and  not  being  profits  and  gains,  and  therefore  not  within 
the  purview  of  the  Acts.  A  declaration  stated,  that  the  defendants  by  indenture 
covenanted  with  plaintiff  to  pay  her  certain  monies  by  the  several  instalments 
and  at  the  several  times,  and  subject  to  the  provisoes  and  agreements,  and  in 
manner  thereinafter  expressed ;  viz.  the  sum  of  7681.  on  every  24th  day  of 
December  in  each  year,  until,  &c. ;  and  in  case  either  of  the  instalments  of  7681. 
should  not  be  paid  upon  the  day  appointed  for  payment,  or  within  one  calendar 
month  next  after  the  same  day,  then  the  defendants  should  upon  demand  pay  to 
the  plaintiff  interest  upon  the  instalment,  to  be  computed  from  the  24th  of 
December.  Breach :  that  though  the  24th  of  December  had  elapsed  the  defen- 
dant had  not  paid  an  instalment.  Plea.  That  by  the  indenture  it  was  provided, 
that  no  instalment,  payable  under  the  covenants  therein  contained,  should  be 
recoverable  or  capable  of  being  enforced,  nor  should  any  proceeding  for  that 
purpose  be  commenced,  till  after  the  expiration  of  one  calendar  month  from  the 
day  when  the  same  should  become  payalDle  under  the  covenant ;  nor  should  any 
interest  become  payable  in  respect  thereof  till  the  expiration  of  such  calendar 
month  from  such  day,  and  that  one  calendar  month  from  the  day  on  which  the 
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instalment  became  payable  had  not  expired  before  suit :  Held,  that  the  covenant 
was  qualified  by  the  proviso,  and  that  the  plea  was  good. 

[S.  C.  28  L.  J.  Ex.  100  ;  5  Jur.  (N.  S.)  342  ;  7  W.  R.  141.  Applied,  Scohle  v.  Secretary 
of  State  for  India,  [1903]  A.  C.  304.  Referred  to.  Direct  United  States  Cable  Company 
V.  Anglo-American  Telegraph  Company,  1877,  2  A.  C.  412;  Clerical,  Medical  and 
General  Life  Assurance  Society  v.  Carter,  1888,  21  Q.  B.  D.  339 ;  affirmed  22  Q.  B.  D. 
444 ;  Chadivick  v.  Pearl  Life  Insurance  Company,  [1905]  2  K.  B,  514.] 

The  declaration  stated  that  by  indenture  between  Sir  F.  Scott  of  the  first  part,  the 
plaintiff  of  the  second  part,  the  defendants  of  the  third  part,  and  W.  Matthews  and 
W.  Hatton  of  the  fourth  part;  reciting  that  Sir  F.  Scott  was  seised  in  fee  of  one 
moiety  and  the  plaintiff  of  the  other  moiety  of  certain  buildings,  lands  and  mines 
therein  described,  &c. ;  and  reciting  that  the  defendants  were  partners  [770]  in  the 
business  of  coal  and  iron  masters,  and  in  the  said  buildings,  lands  and  mines ;  and 
that  Sir  F.  Scott  and  the  plaintiff  had  agreed  with  the  defendants  for  the  sale  to  them 
of  the  buildings,  lands,  mines,  colliery,  engines,  and  plant  for  99,0001. ;  and  that  the 
buildings,  lands,  mines,  &c.,  should  be  conveyed  to  Matthews  and  Hatton  upon  the 
trusts  therein  declared :  It  was  witnessed,  that  in  consideration  of  67701.,  before  the 
execution  of  the  indenture  paid  by  the  defendant  to  Sir  F.  Scott  and  the  plaintifi"  in 
moieties,  and  of  92,2301.  residue  of  the  sum  of  99,0001.,  to  be  paid  by  the  several 
instalments  therein  mentioned,  Sir  F.  Scott  and  the  plaintiff  did  grant,  release  and 
convey,  and  the  defendants  confirmed,  to  Matthews  and  Hatton,  the  buildings,  lands, 
mines,  &c.,  to  the  use  of  Matthews  and  Hatton  for  ever,  upon  certain  trusts,  &c. ; 
and  the  defendants  did  by  the  said  indenture  covenant  to  pay  to  Sir  F.  Scott  46,1151., 
being  one  equal  half  part,  &c. ;  and  did  also  covenant  with  the  plaintiff,  that  the 
defendants  would  pay,  or  cause  to  be  paid,  to  the  plaintiff  46,1151.,  being  the  other 
equal  moiety  or  half  part  of  the  said  sura  of  92,2301.,  by  the  several  instalments  and 
proportions,  and  at  the  several  times,  and  subject  to  the  provisoes  and  agreements, 
and  otherwise  in  the  manner  thereinafter  expressed,  viz. :  the  sum  of  7681.  lis.  8d.  on 
every  24th  day  of  June  and  24th  day  of  December  in  every  year  after  the  year  of  our 
Lord  1854,  until  and  inclusive  of  the  24th  day  of  December,  1884  ;  the  first  instalment 
to  commence  on  the  24th  of  June,  1855,  and  subject  nevertheless  to  such  eventual 
acceleration  or  variation  of  the  time  or  times  of  payment  as  therein  mentioned.  And 
in  case  either  of  the  instalments  or  sums  of  7681.  Us.  8d.  should  not  be  fully  paid  by 
the  defendants  upon  the  day  appointed  for  payment  thereof,  or  within  one  calendar 
month  next  after  the  same  day,  and  should  not  have  been  previously  satisfied,  [771] 
pursuant  to  any  of  the  provisions  of  the  indenture,  then  the  defendants  should  upon 
demand,  or  in  default  of  demand,  pay  to  the  plaintiff  interest  at  the  rate  of  41.  per 
cent,  upon  the  instalment,  or  upon  each  such  instalment  which  for  the  time  being 
should  be  in  arrear  and  unpaid  ;  and  such  interest  should  be  computed  from  the 
24th  of  June  or  24th  of  December,  as  the  case  may  be,  upon  which  the  instalment 
should  have  become  payable,  or,  as  the  case  might  require,  should  be  computed  from  the 
then  last  preceding  day  for  payment  of  interest  upon  the  instalments  so  in  arrear;  and 
that  every  payment  thereinbefore  covenanted  to  be  made  should  be  so  made  without 
any  deduction,  except  in  respect  of  any  property  or  income  tax  which  ought  in  law 
to  be  so  deducted  from  such  interest.  Averment :  that  the  acceleration  or  variation 
of  the  time  of  payment  depended  upon  events  which  had  not  happened.  Breaches  : 
— First,  that  the  24th  of  June  and  the  24th  of  December  in  the  years  of  our  Lord 
1855,  1856  and  1857,  had  elapsed,  but  the  defendants  had  not  paid  the  six  instalments 
due.  Secondly,  that  though  the  instalments  were  not  paid  on  the  appointed  days 
respectively  or  within  one  calendar  month  after  those  days  respectively,  the  defendants 
had  not  paid  interest,  &c. 

Second  plea.  As  to  the  instalment  due  on  the  24th  of  December,  1857,  that  by 
the  said  indenture  it  was  provided  and  agreed  that  no  instalment  or  other  principal 
sum  for  the  time  being  payable  under  or  pursuant  to  the  covenants  and  provisions 
therein  contained,  should  be  recoverable  or  capable  of  being  enforced,  nor  should  any 
proceeding  for  that  purpose  be  commenced  until  after  the  expiration  of  one  calendar 
month  from  the  day  upon  which  the  same  instalment  or  sum  should  have  become 
payable,  under  or  pursuant  to  the  covenants  and  provisions  therein  contained ;  nor 
should  any  interest  accrue  or  become  payable  in  respect  [772]  thereof  until  the  expira- 
tion of  such  calendar  month  :  and  that  one  calendar  month  from  the  day  upon  which 
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the  last  mentioned  instalment  or  sum  became  payable,  under  or  pursuant  to  the 
covenants  and  provisions  contained  in  the  said  indenture,  had  not  expired  before 
this  suit. 

Fourth  plea.  As  to  2361.  7s.  8d.,  parcel  of  the  instalments,  that  in  making  pay- 
ment of  the  said  instalments  respectively,  the  defendants  deducted  and  retained  out 
of  the  said  instalments  respectively  divers  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  2361.  7s.  8d.,  being  the  amount  of  the  rate  of  duty  which  at  the  times 
when  the  said  instalments  respectively  became  payable,  was  payable  under  the  statute 
(16  &  17  Vict.  c.  34),  and  that  by  such  deduction  and  by  virtue  of  such  statute  they 
were  acquitted  and  discharged  of  the  sum  of  2361.  7s.  8d. 

The  plaintiff  demurred  to  these  pleas  and  the  defendants  joined  in  demurrer. 
Atherton  (with  whom  was  Gray),  in  support  of  the  demurrers.  First,  the  second 
plea  is  bad  because  the  covenant  is  absolute  to  pay  the  instalment  on  the  24th  of 
December.  The  proviso  in  the  indenture  that  no  instalment  shall  be  recoverable  or 
capable  of  being  enforced,  and  that  no  proceeding  for  that  purpose  shall  be  commenced 
till  after  the  expiration  of  a  month,  amounts  merely  to  a  covenant  not  to  sue  for  a 
month,  and  cannot  therefore  be  pleaded  in  bar  of  the  action  :  Fofd  v.  Beech  (11  Q.  B. 
852).  The  defendants  must  contend  that  the  proviso  is  a  qualification  of  the  covenant, 
making  the  instalments  due  and  payable  not  in  June  and  December,  but  in  July  and 
January.  Now,  looking  at  the  whole  deed,  the  instalments  are  due  on  the  days  named 
for  payment.  If  the  plaintiff  were  to  die  between  the  24th  of  June  and  the  24th  of 
July  in  any  [773]  year,  the  debt  would  go  to  her  executors.  In  case  of  the  defen- 
dants' bankruptcy  the  debt  might  be  treated  as  actually  due  before  the  expiration  of 
the  month. 

Secondly,  the  fourth  plea  is  bad.     The  argument  for  the  defendants  must  amount 

to  this :  First,  that  where  the  purchase  money  of  an  estate  is  payable  by  instalments, 

the  instalments  are  subject  to  income  tax ;  a  charge  which  the  gross  sum  would  have 

escaped.     Secondly,  that  the  income  tax  must  be  paid  in  the  first  instance  by  the 

purchaser.     Now  the  16  &  17  Vict.  c.  34,  sect.  5,  enacts  that  the  duties  thereby 

granted  shall  be  assessed,  raised,  levied  and  collected  under  the  provisions  of  the 

5  &  6  Vict.  c.  35,  which  is  revived  for  that  purpose.     The  40th  section  of  the  later 

Act  enacts,  that  every  person  who  shall  be  liable  to  the  payment  of  any  "  annuity  or 

other  annual  payment,  either  as  a  charge  on  any  property,  or  as  a  personal  debt  or 

obligation  by  virtue  of  any  contract,  whether  the  same  shall  be  received  or  payable 

half-yearly  or  at  any  shorter  or  more  distant  periods,  shall  be  entitled  &e.,  on  making 

such  payment,  to  deduct  and  retain  thereout  the  amount  of  the  rate  of  duty  which, 

at  the  time  when  such  payment  becomes  due,  shall  be  payable  under  this  Act,  &c., 

and  the  person  liable  to  such  payment  shall  be  acquitted  and  discharged  of  so  much 

money  as  such  deduction  shall  amount  unto,  as  if  the  amount  thereof  had  actually 

been  paid  unto  the  person  to  whom  such  payment  shall  have  been  due  and  payable  ; 

and  the  person  to  whom  such  payment  as  aforesaid  is  to  be  made  shall  allow  such 

deduction  upon  the  receipt  of  the  residue  of  such  money,"  &c.     In  order  to  shew  a 

right  to  deduct,  the  defendants  must  first  shew  that  they  are  chargeable  in  respect  of 

these  instalments.     [Watson,  B.     The  40th  section  is  a  regulating  and  not  a  charging 

section  :  it  imposes  no  new  duty.]    The  defendants  must  shew  that,  under  Schedule  (D.) 

in  sect.  2  of  the  16  &  17  [774]  Vict.  c.  34,  the  instalments  are  liable  to  income  tax. 

They  must   allege  that   the  instalments  are  "annuities  or  other  annual  profits  or 

gains."     But  they  are  not  so.     The  102nd  section  of  the  5  &  6  Vict,  c.  35  is  the 

provision  under  which,  if  at  all,  this  duty  would  be  levied  on  the  defendants.     That 

is,  in  terms,  a  charging  section  :   it  empowers  the  parties  paying  any  annuities  or 

annual  payments  "out  of  profits  or  gains"  chargeable  by  virtue  of  that  Act,  or  "out 

of  any  annual  payment  liable  to  deduction,  or  from  which  a  deduction  hath  been 

made,"  to  deduct  out  of  such  annual  payments  7d.  in  the  pound.     Schedule  (D.)  in 

sect.  2  of  the  16  &  17  Vict.  c.  34  contains  a  clause,  in  addition  to  those'm  Schedule  (D.) 

sect.  1  of  the  earlier  Act,  as  follows : — "  And  for  and  in  respect  of  all  interest  of  money, 

annuities  and  other  annual  profits  and  gains  not  charged  by  virtue  of  any  of  the  other 

Schedules  contained  in  this  Act,"     This  clause  is  in  effect  substituted  for  sect,  102  of 

the  5  &  6  Vict,  c,  35,  and  it  relates  solely  to  such  annual  payments  as  are  annual 

profits  or  gains.     [Channell,  B,     Taylor  v.  Evans  (1  H.  &  N,  101)  was  argued  as  if  the 

question  depended  wholly  on  sect,  102,]     If  the  question  depends  upon  that  section 

the  defendants  cannot  deduct  the  income  tax,  because  the  payment  is  not  made  out 
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of  profits  or  gains.  Whether  they  work  the  mines  or  not  they  mast  pay  the  instal- 
ments. [Bramwell,  B.  Suppose  a  person  covenants  to  pay  an  annuity  :  can  he  deduct 
income  tax  1]  The  annuity  is  liable  to  income  tax,  but  whether  the  person  paying  or 
person  receiving  it  must  be  assessed  would  appear,  from  sect.  102,  to  depend  upon 
whether  it  is  made  payable  out  of  profits  and  gains,  or  not. 

Phipson,  for  the  defendants.  As  to  the  first  point.  It  is  not  disputed  that  a 
covenant  not  to  sue  for  a  limited  time  [775]  for  a  debt  actually  due  and  payable 
cannot  be  pleaded  in  bar  :  Aloff  v.  Scrimshaw  (2  Salk.  573),  Thimhleby  v.  Barrmi 
(3  M.  &  W.  210).  In  the  present  instance,  however,  the  proviso  is  incorporated  in 
the  covenant  and  qualifies  it.  Therefore  the  effect  is,  not  that  the  creditor  agrees  not 
to  sue,  but  that  the  debt  is  made  not  enforceable  till  the  expiration  of  a  month.  The 
case  is  similar  to  that  of  Trott  v.  Smith  (10  M.  &  W.  453.  In  error,  12  M.  &  W.  688, 
701).  The  month's  time  which  the  defendants  have  for  payment  resembles  the  days 
of  grace  on  a  bill  of  exchange,  in  which  there  is  a  written  contract  to  pay  on  a  certain 
day,  but,  by  the  custom  of  merchants,  payment  is  not  enforceable  till  three  days  after. 
This,  therefore,  is  not  like  the  case  of  a  debt  absolutely  due,  with  a  collateral  covenant 
not  to  sue. 

Then,  as  to  the  fourth  plea.  First,  these  instalments  are  chargeable  with  income 
tax.  Nothing  but  annual  profits  are  chargeable  under  the  Schedules  in  the  5  &  6 
Vict.  c.  35.  But  sect.  102  is  an  independent  charging  section,  and  it  imposes  duty 
upon  "annual  payments,"  "as  a  personal  debt  or  obligation  by  virtue  of  any  contract." 
The  party  paying  the  instalments  is  bound  to  make  a  return  of  all  his  profits  and 
gains,  and  may  deduct  the  income  tax  from  the  payments  out  of  them.  If  a  person 
chooses  to  turn  his  capital  into  annual  income,  income  tax  will  attach  upon  it.  In 
Taylor  v.  Evans  (1  H.  &  N.  101)  there  was  a  conveyance  of  mineral  property  for  fifty 
years  for  the  sum  of  13801.,  payable  by  annual  instalments  of  not  less  than  1501.  It 
was  a  mere  personal  covenant  to  pay.  The  judgment  assumes  that  some  one  was 
liable  to  income  tax.  [Pollock,  C.  B.  There  the  land  was  not  absolutely  sold.]  It 
was  a  sale  of  the  coal  mine  in  fee,  because  the  coal  would  be  worked  out  in  fifty  years. 
In  Edmonds  v.  Eastwood  (2  H.  &  N.  811)  a  tenant  was  [776]  held  to  have  a  right  to 
deduct  income  tax  on  royalties  in  respect  of  earth  taken  for  bricks.  [Pollock,  C.  B. 
There  the  payments  were  reserved  as  rent.]  It  would  never  have  been  necessary  for 
the  defendants  to  shew  that  they  had  paid  income  tax  on  these  sums  specifically.  If 
there  had  been  an  assessment  on  the  whole  of  the  defendants'  gains  and  profits  out  of 
which  the  annual  payments  are  made,  it  would  have  been  enough  to  entitle  them  to 
deduct  the  money.  That  appears  from  sect.  104.  [Watson,  B.  Suppose  the  mine 
was  worked  at  a  profit  of  1001.  a  year :  what  would  the  defendants  be  entitled  to 
deduct?]  By  sect.  104,  they  could  only  have  deducted  on  proof  to  the  satisfaction  of 
the  Commissioners  that  they  had  in  fact  paid  the  tax.  The  annual  payments  here 
were  profits.  There  is  nothing  to  shew  that  the  defendants  ever  agreed  to  pay  45,0001. 
for  the  plaintiff's  moiety,  except  upon  the  terms  that  the  payment  should  be  spread 
over  a  period  of  thirty  years.  The  plaintiff  therefore  has  converted  her  capital  into 
an  annual  payment  or  annuity.  By  so  mixing  up  capital  with  the  gains  and  profits 
upon  it,  the  capital  and  profits  are  inseparable,  and  the  Court  will  therefore  take 
judicial  notice  that  the  annual  payments  are  gains  and  profits  made  by  allowing  pay- 
ment to  be  deferred.  This  case  does  not  resemble  one  where  a  certain  specific  debt  is 
paid  by  instalments  of  capital.  There  the  Court  can  see  that  the  payments  are  not 
gains  and  profits,  and  therefore  income  tax  would  not  attach.  Secondly,  assuming 
the  income  tax  to  be  payable ;  under  the  104th  section  of  5  &  6  Vict.  c.  35,  the  defen- 
dants would  have  had  no  right  to  deduct  it  except  on  proof  of  payment.  But  the 
16  &  17  Vict.  c.  34,  s.  40,  enables  persons  "liable  to  the  payment"  "of  any  annual 
payment,"  "as  a  personal  debt  or  obligation  by  virtue  of  any  contract,"  to  deduct  the 
income  tax  from  the  payments.  [Bramwell,  B.  Might  not  the  plaintift"  herself  be 
assessed,  [777]  if  any  one  is  liable  to  be  so  1]  That  must  be  admitted.  [Bramwell,  B. 
Suppose  the  defendants  had  an  income  of  less  than  1001.  a  year,  and  were  therefore 
not  themselves  chargeable,  would  they  be  at  liberty  to  deduct  the  income  tax  under 
the  40th  section  ?]  That  case  might  present  some  difficulty ;  but  the  enactment  in 
sect.  40  is  positive,  and  applies  in  terms  to  the  present  case. 

Gray  replied. 

Pollock,  C.  B.  The  defendants  are  entitled  to  judgment  on  the  demurrer  to 
the  second  plea,  and  the  plaintiff  on  the  demurrer  to  the  fourth  plea.     The  demurrer 

Ex.  Div.  xiiL— 22* 


682  LADY    FOLEY    V.  FLETCHER  3  H.  &  N.  778. 

to  the  second  plea  raises  the  question,  whether,  where  a  deed  contains  a  covenant  for 
payment  of  money  on  a  particular  day,  subject  to  a  proviso  that  no  action  shall  be 
brought  till  after  the  expiration  of  a  month,  if  such  action  is  brought  before  the  end 
of  the  month  it  is  not  brought  too  soon.  The  covenant  is  mixed  up  with  the  proviso 
in  the  deed,  and  the  case  is  therefore  not  like  that  of  a  mere  naked  covenant  to  pay, 
with  an  independent  proviso  in  another  part  of  the  deed  that  no  action  should  be  brought 
for  such  a  period.  The  covenant  is  to  pay  the  instalments,  "subject  to  the  provisoes 
therein  expressed."  The  proviso  must  be  construed  as  extending  the  time  for  payment. 
The  stipulation  for  the  payment  of  interest  makes  the  matter  more  clear.  In  case 
either  of  the  instalments  shall  not  be  paid  on  the  day  appointed  for  payment,  or  within 
one  calendar  month  after  the  said  day,  interest  is  to  be  payable,  to  be  computed  from 
the  same  day.  The  object  is  to  create  a  motive  to  pay  within  the  month ;  but  we 
think  that  no  action  can  be  maintained  until  after  the  expiration  of  the  month. 

The  question  upon  the  fourth  plea  turns  upon  whether  this  is  an  annuity  or  annual 
payment  liable  to  income  tax  [778]  under  either  the  first  or  second  Act  referred  to. 
Both  of  them  have  substantially  the  same  title  :  "  An  Act  for  granting  to  her  Majesty 
duties  on  profits  arising  from  property,  professions,  trades  and  offices."  We  must  read 
the  enactments  with  reference  to  this,  that  the  duties  are  to  be  levied  on  profits  and 
not  on  anything  else.  The  several  Schedules  of  the  first  Act  are  :  (A.)  for  all  lands 
and  tenements,  in  respect  of  the  property  thereof ;  (B.)  for  land  in  respect  of  the 
occupation  thereof;  (C.)  upon  all  profits  arising  from  annuities,  dividends  out  of  any 
public  revenue,  &c. ;  (D.)  upon  all  profit  or  gains,  from  any  kind  of  property  whatever, 
whether  in  Great  Britain  or  elsewhere,  or  from  any  profession,  trade  or  employment : 
(E.)  upon  every  public  office  or  annuity  payable  out  of  the  public  revenue.  These 
were  the  several  matters  liable  to  be  taxed ;  and  the  question  is,  whether  on  the  sale 
of  an  estate  which  professes  to  be  for  the  sum  of  99,0001.,  of  which  a  part  is  paid 
down  and  a  part  paid  by  instalments,  extending  over  a  long  period  of  years,  such 
instalments  are  to  be  considered  as  an  annuity  or  annual  payment,  and  liable  to  income 
tax.  Mr.  Phipson  contended  that  they  were  profits,  because  when  the  value  of  money 
and  the  effect  of  such  a  protracted  period  of  payment  are  considered,  we  could  not 
-assume  that  the  value  of  the  plaintiff"s  moiety  was  more  than  some  23,0001.,  and  that 
the  rest  must  be  considered  as  profit,  and  that  it  was  the  fault  of  the  plaintiff  that  she 
has  so  mixed  up  profits  with  capital  that  they  cannot  be  distinguished  ;  and  that  there- 
fore the  whole  must  be  liable  to  income  tax.  But  there  is  nothing  on  this  record  to 
shew  that  the  property  was  not  worth  more  than  99,0001.,  nor  is  there  anything  to 
shew  that  the  postponement  of  payment  was  not  a  mere  indulgence  on  the  part  of  the 
seller.  But  if  we  were  at  liberty  to  speculate  on  the  matter,  and  could  come  to  the 
conclusion  that  a  part  of  the  annual  payments  is  the  price  of  the  convenience  of  [779] 
getting  the  payment  postponed,  we  could  not  say  that  the  payments  are  within  the 
Act  because  a  part  of  them  consists  of  profit.  These  instalments  are  payments  of 
money  due  as  capital :  the  Act  has  made  no  provision  for  such  a  case.  It  professes 
to  charge  profits  only,  and  we  cannot  say  that  capital  is  liable  to  the  income  tax 
because  found  in  company  with  profits.  If  payments  such  as  those  in  the  present  case 
are  subject  to  income  ta,x,  wherever  any  debt  of  any  sort  is  to  be  repaid  by  annual 
payments,  or  by  instalments  at  three  or  six  months,  it  would  be  subject  to  income 
tax.  I  think,  therefore,  that  the  102nd  section  of  the  5  &  6  Vict.  c.  35,  must  be  read 
thus : — "  Be  it  enacted,  that  upon  all  annuities,  yearly  interest  of  money,  or  other 
annual  payments  (ejusdem  generis),  either  as  a  charge  on  any  property  of  the  person 
paying  the  same,  by  virtue  of  any  deed,  or  will,  or  otherwise,  or  as  a  reservation 
thereout,  or  as  a  personal  debt  or  obligation  by  virtue  of  any  contract ; "  and  it  must 
be  taken  expressly  to  exclude  contracts  to  repay  debts.  If  profits  are  mixed  up  with 
the  debt  they  will  not  make  the  debt  liable.  Mr.  Phipson  adverted  to  the  40th 
section  of  the  16  &  17  Vict.  c.  34.  That  section  refers  to  "every  person  who  shall 
be  liable  to  the  payment  of  any  rent  or  any  yearly  interest  of  money,  or  any  annuity 
or  other  annual  payment"  (that  must  be  ejusdem  generis);  "either  as  a  charge  on 
any  property,  or  as  a  personal  debt  or  obligation,  by  virtue  of  any  contract" — 
(ejusdem  generis).  If  the  annual  payment  is  the  repayment  of  principal,  the  i-eturn 
of  a  debt,  and  is  not  profit,  it  is  not  at  all  within  the  purview  of  the  Act,  the  very 
title  and  all  the  provisions  of  which  announce  that  it  is  for  imposing  a  tax  on  profits. 
If  there  is  the  purchase  of  an  annuity,  that  annuity  is  made  chargeable  in  express 
terms.     But  this  is  not  a  contract  to  pay  an  annuity,  but  to  pay  a  principal  sum  of 
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money,  and  the  Court  can  only  carry  into  effect  the  language  of  the  Act.  The  section 
[780]  goes  on, — "  Whether  the  same  shall  be  received  or  payable  half-yearly,  or  at 
any  shorter  or  more  distant  periods,"  the  person  paying  shall  be  entitled,  on  making 
such  payment,  to  deduct  the  duty,  which,  at  the  time  when  such  payment  became 
due,  shall  be  payable  under  the  Act.  During  a  part  of  the  argument,  it  was  supposed 
that  the  Act  applied  only  to  annual  payments,  but  that  is  not  so.  If  Mr.  Phipson 
is  right,  the  tax  would  attach  on  promissory  notes  payable  by  instalments.  There 
might  be  some  difficulty  if  the  40th  section  stood  alone.  But  the  question  what  is 
meant  by  "annuity  or  other  annual  payment,"  is  explained  by  Schedule  (D.)  of  the 
Act  itself,  the  16  &  17  Vict.  c.  34,  which  has  these  words : — "And  for  and  in  respect 
of  all  interest  of  money,  annuities  and  other  annual  profits  and  gains  not  charged  by 
virtue  of  the  other  Schedules."  It  therefore  applies  only  where  the  annual  payment 
is  in  the  nature  of  a  profit.  Now,  reading  that  with  the  40th  section,  it  shews  the 
meaning  to  be  that  every  person  who  shall  be  liable  to  the  payment  of  any  annuity  or 
other  annual  payment  (i.e.  liable  to  be  charged  with  duty),  shall  be  entitled  to  deduct. 
Section  40  does  not  apply  to  any  case  where  that  which  is  paid  is  not  distinctly  profit. 
If  the  plaintiff  had  sold  her  estate  for  an  annuity,  so  calling  it,  the  annuity  would 
have  been  liable  to  income  tax.  But  she  has  sold  it  for  a  sum  which  is  payable  by 
instalments,  which  is  therefore  not  chargeable ;  and  the  defendants  had  no  right  under 
the  40th  section  to  deduct  the  income  tax. 

Bramwell,  B.  I  am  also  of  opinion  that  the  defendants  are  entitled  to  judgment 
on  the  second  plea. 

On  the  other  question  I  think  that  our  judgment  must  be  for  the  plaintiff.  I  am 
desirous  to  say  that  I  disclaim  in  this  case  acting  on  the  maxim,  that  a  burden  shall 
not  be  imposed  on  the  public  unless  by  clear  and  unambiguous  language.  In  [781] 
Be  Micklethwait  (11  Exch.  452,  456),  Parke,  B.,  says: — "It  is  a  welf  established  rule 
that  the  subject  is  not  to  be  taxed  without  clear  words  for  that  purpose ;  and  also 
that  every  act  of  parliament  is  to  be  read  according  to  the  natural  construction  of  its 
words."  The  latter  is  the  main  rule,  the  other  subordinate.  Construe  the  statute 
correctly,  if  its  meaning  can  be  ascertained.  Maxims  of  the  sort  referred  to,  as 
frequently  applied,  are  mere  invitations  to  erroneous  construction,  though  when 
properly  understood  they  are  quite  correct.  The  natural  course  of  things  is,  that  the 
heir  takes  on  the  death  of  the  person  last  seised ;  whoever  seeks  to  disturb  that  rule 
must  make  out  his  right  to  do  so.  So,  whoever  seeks  to  impose  a  tax  or  penalty  must 
establish  the  right;  whoever  seeks  to  punish  must  establish  the  guilt.  The  rule 
properly  understood  is,  that  the  burden  of  proof  is  on  the  assertor,  not  that,  wherever 
there  is  any  doubt,  a  statute  is  to  be  said  not  to  mean  what  it  does  mean.  On  this 
head  I  cannot  help  referring  to  that  accomplished  lawyer  and  jurist  Mr.  Sedgwick : 
he  says,  (Sedgwick  on  Statutory  and  Constitutional  Law,  p.  334,) — "These  decisions, 
as  I  have  said,  naturally  modify  the  old  rule  that  penal  statutes  are  to  be  construed 
strictly.  The  more  correct  version  of  the  doctrine  appears  to  be  that  the  statutes  of 
this  class  are  to  be  fairly  construed  and  faithfully  applied,  according  to  the  intent  of 
the  legislature,  without  unwarrantable  severity  on  the  one  hand;  or  equally  unjustifi- 
able lenity  on  the  other,  in  cases  of  the  Court's  inclining  to  mercy."  And  afterwards, 
at  page  336,  he  says : — "  These  decisions  shew  the  gradual  tendency  of  the  judicial 
mind  to  disavow  and  renounce  any  right  to  construe  statutes  according  to  considera- 
tions of  policy  or  hardship ;  and  to  recognize  the  duty  of  conforming  on  all  occasions 
to  the  will  of  the  law-making  body."  And,  in  a  note  at  p.  335,  he  very  pertinently 
asks  "  Whether  all  laws  must  [782]  not  be  supposed  intended  to  '  effect  a  public  good  ; ' 
and  whether  the  effort  'to  accomplish  the  intention  of  the  legislature,'  should  be  in 
any  more  earnest  in  this  case  than  in  all  others'?"  These  are  the  principles  and  con- 
siderations which  I  think  ought  to  govern  me  in  considering  this  case.  But  I  think, 
consistently  with  them,  that  the  plaintiff  is  entitled  to  judgment  on  the  fourth  plea. 
I  cannot  assent  to  Mr.  Phipson's  first  proposition,  and  sidmit  that  this  payment  is 
liable  to  duty.  I  entertain  very  considerable  doubt  upon  the  matter.  The  instalments 
are  the  payment  of  the  price  of  an  estate  deferred  for  thirty  years,  the  total  amount 
of  which  is  probably  about  double  the  sum  which  would  have  been  paid,  if  paid  down 
at  once.  It  may  be  that  the  sellers  have  been  content  to  forego  interest ;  but  the 
presumption  is,  that  the  amount  consists  partly  of  principal  and  partly  of  interest. 
Were  we  at  liberty  to  consider  the  case  independently  of  express  enactment,  I  should 
say  that  it  would  be  reasonable  to  ascertain  how  much  is  the  payment  of  principal, 
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and  how  much  is  interest.  But  all  speculation  is  at  an  end  if  the  words  and  the 
meaning  of  the  statute  are  plain.  Now,  inasmuch  as  the  statute  imposes  a  duty  on 
the  whole  of  an  aiuiuity,  without  discriminating  between  that  part  of  it  which  is 
repayment  of  principal  and  that  which  is  interest,  I  should  say,  that  if  there  was  no 
injustice  in  that,  there  would  be  no  injustice  in  imposing  the  duty  on  a  sura  analogous 
to  an  annuity  ;  though  it  is  difficult  to  say  that  an  annuity  has  anything  in  common 
with  this  payment  except  its  annuality.  In  one  sense  it  is  a  question  of  words, 
because,  if  these  payments  were  called  an  annuity,  income  tax  would  doubtless 
be  payable  upon  them.  It  was  urged  also  that  persons  will  now  mix  up  interest 
and  principal  to  escape  the  payment  of  duty.  No  doubt  these  arguments  are  very 
cogent.  But  by  "  An  Act  for  granting  to  her  Majesty  duties  on  profits  arising  from 
[783]  property,  professions,  trade  and  offices,"  it  cannot  be  taken  that  the  legislature 
meant  to  impose  a  duty  on  that  which  is  not  profit  derived  from  property,  but  the 
price  of  it.  On  looking  at  Schedule  (D.)  of  the  5  &  6  Vict.  c.  35,  it  seems  susceptible 
of  this  interpretation,  that  everything  is  to  be  referred  to  the  title  and  prior  part 
of  the  Act ;  and  then  this  expression,  "  the  last-mentioned  duties  extend  to  every 
description  of  property  or  profit  not  in  the  Schedules  (A.),  (B.),  (C.),"  will  refer  to 
property  or  profits  of  the  same  description  as  in  those  Schedules  ;  and  then  when  we 
find  in  section  102,  "all  annuities,  yearly  interest  of  money  or  other  annual  payments," 
it  seems  not  an  unreasonable  construction  to  say  (leaving  out  the  word  annuities) 
that  the  intention  is  to  charge  yearly  interest  of  money  and  other  annual  payments 
ejusdem  generis,  that  is,  within  the  description  of  profits  ;  and  then,  substantively, 
all  annuities.  Mr.  Phipson's  argument  would  shew  that  it  would  be  reasonable  the 
payment  should  be  divided  into  two  parts,  principal  and  interest.  Acting  on  the 
principle  that  the  affirmative  of  the  proposition  must  be  made  out  by  those  who  seek 
to  impose  the  tax,  I  cannot  say  that  such  affirmative  has  been  established  to  my 
satisfaction.  But  assuming  that  it  has  been,  and  that  duty  is  payable  on  the  annual 
instalments,  Mr.  Phipson  is  compelled  to  admit  that  the  plaintiff  herself  might  have 
been  assessed.  Now,  if  the  plaintiff  may  be  compelled  to  make  a  return  and  pay 
herself  in  respect  of  the  instalments,  it  cannot  be  that  the  defendants  can  deduct  the 
income  tax  before  making  the  payments.  Mr.  Phipson  says  that  the  language  of 
section  40  is  positive.  One  would  think,  reading  the  words  of  that  section  alone,  that 
nothing  could  be  plainer.  This  is  an  annual  payment;  how  then  does  it  not  apply? 
In  some  way  we  must  hold  that  it  does  not  apply,  because  otherwise  the  plaintiff 
would  be  liable  to  pay  income  tax  twice  over.  Now  the  [784]  expression  "  liable  to 
payment,"  is  peculiar.  I  think  it  means  "  where  any  person  is  the  owner  of  any 
property  out  of  which  a  sum  of  money  is  payable,  which  is  an  annuity  or  annual  pay- 
ment, though  payable  as  a  personal  debt  or  by  virtue  of  any  contract."  It  appears 
absolutely  necessary  to  put  a  non-natural  construction  upon  the  language  of  this 
section.  The  argument  was  urged  to  this  extent,  that  even  if  the  person  paying  is 
not  liable  to  duty,  as  if  his  income  is  not  sufficiently  large  to  render  him  liable,  he 
may  deduct  income  tax  which  he  is  not  liable  to  pay.  That  cannot  be  so.  Therefore, 
though  feeling  the  greatest  doubt  on  the  subject,  I  think  that  the  plaintiff  is  entitled 
to  judgment ;  first,  because  this  is  not  an  annual  payment  liable  to  income  tax ; 
secondly,  because,  even  if  it  is,  the  defendants  can  have  no  right  to  deduct  income 
tax  in  respect  of  the  whole  of  each  payment.  I  own  I  feel  the  greatest  doubt,  because 
both  the  grounds  of  my  decision  are  founded  on  a  construction  of  the  Act  which  does 
violence  to  the  words  of  it. 

Watson,  B.  I  am  also  of  opinion  that  the  defendants  are  entitled  to  judgment 
upon  the  second  plea,  for  the  reasons  which  have  been  assigned  by  the  Lord  Chief 
Baron,  and  that  the  plaintiff  is  entitled  to  judgment  on  the  fourth  plea.  It  is  a 
startling  proposition  that  income  tax  attaches  upon  debts  payable  by  instalments.  It 
is  a  tax  upon  income ;  the  title  of  the  Act  shews  it ;  and,  reading  Schedules  (A.),  (B.), 
(C),  (D.)  and  (E.)  of  the  5  &  6  Vict.  c.  35,  it  is  obviously  a  yearly  tax  on  what  is 
called  throughout  income,  and  profits  and  gains.  The  15  &  16  Vict.  c.  34,  contains 
similar  heads  of  taxable  matters,  all  of  them  treating  that  on  which  the  tax  is  to 
attach  as  profit  or  income.  The  102nd  section  of  the  5  &  6  Vict.  c.  35,  is  relied  upon 
by  the  defendants,  and  this  payment  is  said  to  fall  within  the  description  of  an 
annuity.  But  an  annuity  means  where  an  income  [785]  is  purchased  with  a  sum  of 
money,  and  the  capital  has  gone  and  has  ceased  to  exist,  the  principal  having  been 
converted  into  an  annuity.     Annuities  are  made  chargeable  by  express  words.     The 
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words  "  other  annual  payments,"  in  the  same  section,  mean  payments  ejusdem  generis, 
viz.  as  profits.  Take  the  case  of  a  will  giving  to  a  legatee  money  payable  by  instal- 
ments ;  as,  for  instance,  10,0001,  50001.  payable  at  the  end  of  the  first,  and  50001. 
at  the  end  of  the  second  year  after  the  testator's  death.  The  sums  so  bequeathed 
would  not  be  an  annuity,  and  would  be  chargeable,  not  as  income,  but  under  the 
Legacy  or  Succession  Duty  Acts.  If  a  person  covenanted  to  pay  an  annual  sum,  not 
being  the  payment  of  a  debt,  by  instalments, — as  to  pay  101.  a  year  to  a  particular 
person,  such  payment  would  be  chargeable  with  income  tax.  But  there  is  not  a  word 
in  the  Act  that  leads  to  the  inference  that  a  debt  payable  by  instalments  is  chargeable 
with  income  tax ;  and  moreover  a  tax  cannot  be  imposed  by  implication.  The  same 
question  might  have  arisen  if  it  had  been  agreed  that  the  payment  to  the  plaintiff 
should  be  made  by  two  instalments.  It  is  impossible  to  suppose  that  income  tax 
could  attach  in  such  a  case,  it  being  a  tax  upon  income,  and  not  upon  capital.  Then, 
again,  it  is  said  that  these  payments  are  compounded  of  interest  and  principal. 
Possibly  profit  is  obtained  by  the  postponement  of  the  payment,  but  the  Court  cannot 
say  that  any  part  of  it  is  interest.  As  to  the  other  point.  By  the  16  &  17  Vict, 
c.  34  the  several  sections  of  the  first  Act  are  re-enacted,  and  the  40th  section  of  that 
Act  provides  that  a  person  liable  to  the  payment  of  "  any  annuity  or  other  annual 
payment,  either  as  a  charge  on  any  property,  or  as  a  personal  debt  by  virtue  of  any 
contract,"  shall  be  entitled,  "  on  making  such  payment,  to  deduct  and  retain  thereout 
the  amount  of  the  rate  of  duty  which  at  the  time  when  [786]  such  payment  becomes 
due  shall  be  payable  under  the  Act."  The  true  meaning  of  that  is,  that  where  the 
party  has  been  assessed  to  the  income  tax,  he  may  deduct  it,  though  he  has  not 
actually  paid  the  money.  Could  income  tax  have  been  assessed  on  the  defendants 
in  respect  of  this  payment  ?  Mr.  Phipson  says  that  the  defendants  are  chargeable 
because  they  are  in  possession  of  the  land.  I  do  not  see  how  a  person,  covenanting 
to  pay  the  purchase  money  of  an  estate  by  instalments,  can  be  charged  in  respect  of 
such  payment.  It  does  not  appear  as  a  fact  that  the  defendants  are  in  possession  of 
the  land,  and  there  are  no  provisions  for  assessing  the  duty  on  them.  The  Crown 
would  therefore  have  no  remedy,  and  the  defendants  would  get  money  which  they 
might  keep,  if  we  held  that  they  were  at  liberty  to  make  a  deduction  on  account  of 
income  tax. 

CiiANNELL,  B.  I  concur  with  the  rest  of  the  Court  in  thinking  that  our  judgment 
ought  to  be  for  the  defendants  on  the  demurrer  to  the  second  plea,  and  for  the  plaintiff 
on  the  demurrer  to  the  fourth  plea.  The  question  raised  upon  the  second  plea  is 
whether  the  plaintiff  commenced  this  action  before  she  had  a  right  to  do  so.  The 
defendants  rely  upon  a  proviso  that  no  action  shall  be  brought  till  the  expiration  of 
one  calendar  month  from  the  time  the  instalment  sued  for  was  in  point  of  fact  made 
payable,  and  allege  that  the  proviso  amounts  to  a  covenant  not  to  sue,  and  does  not 
qualify  the  covenant  for  payment  of  the  instalments.  It  is  not  disputed  that  a 
covenant  not  to  sue  for  a  definite  time,  generally  speaking,  cannot  be  pleaded  as  an 
answer  to  an  action.  That  is  clearly  so  where  the  covenant  not  to  sue  for  a  definite 
period  is  not  contained  in  the  same  deed  which  contains  the  covenant  on  which  the 
action  is  brought.  Here,  however,  the  qualifying  matter  is  con-[787]-tained  in  the 
same  deed.  The  whole  of  that  instrument  must  be  taken  together,  to  see  whether, 
putting  a  reasonable  construction  on  every  part  of  the  deed,  it  was  not  the  intention 
of  the  parties  that  these  instalments  should  not  be  the  subject  of  suit  before  a  certain 
day.  The  Lord  Chief  Baron  has  pointed  out  that  the  covenant  is  not  absolute,  but 
to  pay  subject  to  that  proviso.  That  introduces  the  proviso  into  the  covenant  itself. 
The  fact  that  interest  is  not  payable  on  the  instalments  unless  more  than  one  month 
has  elapsed  after  the  time  named  for  the  payment  assists  the  argument  for  the  defen- 
dants, that  the  covenant  must  be  construed  as  a  covenant  to  pay  on  a  given  day  if 
the  covenantors  thought  fit,  but  not  so  as  to  render  them  liable  to  an  action  until  the 
expiration  of  one  month  from  that  day. 

With  regard  to  the  fourth  plea.  The  contract  being  to  pay  a  certain  sum  as  the 
purchase  money  of  an  estate,  part  down  and  the  residue  by  instalments,  the  question 
is  whether  the  instalments  are  annual  payments  in  respect  of  which  income  tax  is 
payable  ;  in  other  words,  whether  the  instalments  are  "an  annuity  or  yearly  interest 
of  money  or  other  annual  payment"  within  the  102nd  section  o"!  the  5  &  6  Vict.  c.  35, 
so  as  to  be  subject  to  assessment  as  income.  In  my  opinion  they  are  not.  I  think 
that  the  words  do  not  include  instalments  which  are  part  of  a  capital  sum.     To  hold 
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that  the  instalments  are  liable  to  income  tax  would  be  in  effect  to  tax  that  which  is 
capital  and  not  income.  (His  Lordship  read  the  102nd  section  of  the  5  &  6  Vict.  c.  35.) 
It  is  clear  that  the  proviso  in  this  section  need  not  be  co-extensive  with  the  enacting 
clause.  But  it  has  no  operation  except  with  reference  to  cases  within  the  enacting 
clause.  I  am  of  opinion  that  the  words  "  all  annuities  yearly  interest  of  money  or 
other  annual  payments  "  do  not  [788]  include  those  payments  which  are  in  respect  of 
the  purchase  money  of  an  estate,  and  are  in  the  nature  of  capital  and  not  of  income. 
We  are  not  dealing  with  the  question  whether  income  tax  might  be  payable  in  respect 
of  such  part  of  each  instalment  as  consists  of  interest,  but  whether  it  is  payable  on  the 
instalment  itself.  It  was  admitted  by  Mr.  Phipson  that,  supposing  the  words  "  all 
annuities,  yearly  interest  of  money  or  other  annual  payments,"  in  the  102nd  section 
of  the  5  &  6  Vict.  c.  35,  did  not  include  those  payments,  the  Act  of  the  16  &  17  Vict, 
c.  34  would  not  assist  him.  However,  but  for  the  40th  section  of  that  Act,  the  plea 
would  be  open  to  the  objection  that  it  did  not  appear  that  the  profits  and  gains  out 
of  which  the  annual  payments  were  made  had  been  brought  into  charge.  If  that 
had  been  the  only  objection,  the  16  &  17  Vict.  c.  34,  s.  40,  would  assist  the  defendants. 
But,  for  the  reasons  given  by  my  brother  Bramwell,  I  am  of  opinion  that  is  not  so. 
The  40th  section  was  not  intended  to  introduce  a  new  clause  to  provide  for  annual 
payments  not  included  in  the  old  Act. 

Judgment  for  the  defendants  on  the  second  plea,  and  for  the  plaintiff  on  the 
fourth  plea. 


[789]  Hambro'  and  Others  v.  The  Official  Manager  of  the  Hull  and 
London  Fire  Insurance  Company.  Nov.  16,  1858. — "The  Hull  and  London 
Fire  Insurance  Company "  was  a  Company  completely  registered  under  the 
7  &  8  Vict.  c.  110.  The  deed  of  settlement  gave  the  Company  power  (inter  alia) 
to  transact  all  the  branches  of  business  usually  appertaining  to  marine  insurance, 
and  required  that  in  every  policy  the  funds  of  the  Company  should  alone  be 
made  liable.  The  Company  had  a  seal  with  their  name  of  incorporation  on  it. 
For  marine  insurances  the  directors  appointed  an  agent  to  issue  policies.  The 
marine  policies  were  headed  "  Hull  and  London  Marine  Assurance  Company," 
and  were  signed  by  the  agent,  by  order  of  the  Board  of  directors  of  the  said 
Company,  and  had  a  stamp  upon  them  with  the  words  "  Hull  and  London  Marine 
Assurance  Company."  They  contained  no  stipulation  that  the  funds  of  the 
Company  should  alone  be  liable :  Held,  first,  that  the  "  Hull  and  London  Fire 
Insurance  Company  "  were  not  liable  on  such  policies,  because  neither  the  directors, 
nor  any  one  else,  had  authority  to  enter  into  such  engagements  on  behalf  of  the 
Company,  as  these  policies  purported  to  create ;  and  there  neither  was  nor  could 
be  any  evidence  that  the  signing  of  such  policies  by  an  agent  in  a  name  not  that 
of  the  Company  was  in  accordance  with  the  usual  mode  of  conducting  the  business 
of  partnerships  such  as  the  defendants ;  or  within  the  scope  of  the  ordinary 
authority  of  the  directors  or  agents  of  such  Companies.  Secondly,  that  no  action 
lay  against  "The  Hull  and  London  Fire  Insurance  Company"  on  an  adjustment 
of  losses  on  such  policies  by  the  directors. 

[S.  C.  28  L.  J.  Ex.  62.] 

Declaration  on  two  several  marine  policies  of  assurance  made  by  the  defendants 
on  goods  and  freight  respectively,  with  counts  for  losses  adjusted  and  on  an  account 
stated. 

Pleas  to  the  first  and  second  counts.  That  the  policies  were  not  made  as  alleged. 
To  the  residue  of  the  declaration.     Never  indebted.     Whereon  issues  were  joined. 

At  the  trial  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case,  in 
substance  as  follows  : — 

The  Hull  and  London  Fire  Insurance  Company  was  a  Joint  Stock  Company 
completely  registered  by  that  name,  under  the  7  &  8  Vict.  e.  110,  on  the  22nd  of 
April,  1856. 

The  deed  of  settlement,  dated  the  28th  of  March,  was  duly  registered  in  the  same 
year.  The  deed  formed  part  of  the  case :  the  material  clauses  were  in  substance 
as  follows : — 
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Clause  1  provides  that  the  proprietors  shall  be  a  Company  by  the  name  of  "  The 
Hull  and  London  Fire  Insurance  Company." 

Clause  2.  That  the  business  of  the  Company  shall  be  to  grant  or  effect  assurances 
against  fire,  &c. ;  also  the  insurance  of  the  wearing  apparel,  &c.,  of  passengers,  in  steam 
or  sailing  vessels,  against  fire  or  loss  by  accidents  at  sea,  &c.,  [790]  of  all  kinds  of 
property  against  loss  by  lightning,  hailstorms,  &c.,  and  generally  to  transact  all  the 
business  of  an  insurance  Company ;  also  to  grant  insurances  against  loss  by  accident, 
breakage,  &c. ;  also  to  transact  all  the  branches  of  business  usually  appertaining  to 
marine  insurance,  as  that  business  is  transacted  by  underwriters  at  "  Lloyd's  "  and  all 
marine  offices  established  and  incorporated  by  act  of  parliament  or  charter. 

7.  That  the  affairs  shall  be  conducted,  subject  to  the  provisions  of  the  Act. 

55.  That  every  Board  of  directors  shall  have  power  to  accept  or  reject  absolutely 
every  description  of  proposal  for  assurance  coming  under  their  consideration. 

68.  That  the  Board  of  directors  shall  cause  a  common  seal  to  be  made  for  the 
Company  with  such  device  as  they  in  their  discretion  shall  think  fit ;  but  so,  neverthe- 
less, that  the  name  of  the  Company  be  inserted  thereon. 

69.  That  the  Board  of  directors  shall  have  power  to  appoint  an  accredited  agent, 
&c.,  with  or  without  such  powers  and  authorities,  to  accept  proposals  for  any  policies 
to  be  issued  by  the  Company,  and  to  negociate  business  relative  to  the  objects  of  the 
Company,  as  the  directors  shall  think  fit  to  confer  upon  such  agent,  and  subject  to 
such  conditions  and  restrictions,  and  upon  such  terms  as  the  directors  shall  impose. 

72.  That  the  directors  shall  issue  policies,  and  from  time  to  time  establish  or  alter 
the  forms  of  any  policies. 

74.  That  assurances  to  be  granted  by  the  Company  shall  be  effected,  and  all 
business  shall  be  done  upon  such  terms  and  conditions  and  in  such  manner  as  the 
Board  of  directors  shall  think  proper. 

76.  That  all  policies,  subject  to  the  provisions  of  the  said  Act,  which  shall  be 
issued  by  the  Company,  be  signed  by  three  directors  at  least  and  sealed  with  the 
common  seal  of  the  Company  ;  all  policies  so  signed  or  so  [791]  signed  and  sealed, 
as  the  case  may  be  shall  be  binding  on  the  Company. 

77.  There  shall  be  inserted  in  every  policy  a  clause,  that  the  capital  and  funds  of 
the  said  Company,  for  the  time  being,  undisposed  of,  according  to  the  deed  of  settle- 
ment, shall  alone  be  answerable  for  any  claims  under  such  policy,  and  negativing  an 
unconditional  liability :  Provided  always,  that  nothing  herein  or  in  such  contract 
shall  limit  the  liability  of  any  shareholder  as  to  the  performance  of  such  contract,  &c. 

12-3.  That,  subject  to  the  powers  given  by  the  general  meetings,  the  Board  of 
directors  shall  have  the  entire  management  of  the  affairs  of  the  Company,  &c. 

The  Company  being  so  registered  carried  on  the  business  of  Fire  Insurance  at  their 
head  London  office,  69  King  William  Street.  They  had  a  seal  with  the  words  "The 
Hull  and  London  Fire  Insurance  Company  "  engraved  thereon,  which  was  kept  at  the 
head  office. 

In  July,  1856,  the  directors  resolved  to  commence  the  business  of  marine  insurance. 
Mr.  J.  S.  Price  was  elected  a  director,  and,  at  a  Board  meeting  of  the  directors  on  the 
29th  of  July,  was  appointed  manager  of  the  marine  branch  of  the  Company;  and  it 
was  resolved  that  he  should  be  instructed  not  to  take  more  than  10001.  risk  on  a  single 
line,  and  he  was  authorized  to  commence  underwriting  forthwith  and  to  report  to  the 
Board  weekly. 

An  office  was  taken  at  18  Eoyal  Exchange,  and  Mr.  Price,  acting  as  manager  of 
the  marine  branch  of  the  Company's  business,  received  proposals  and  effected  marine 
insurances  there  as  for  and  on  behalf  of  the  Company. 

At  an  ordinary  Board  meeting,  it  was  resolved  : — "  The  directors  being  by  their 
deed  empowered  to  undertake  marine  insurances  of  every  description  as  fully  as  can 
be  undertaken  by  any  underwriter  at  Lloyds,  and  having  appointed  Mr.  Price  to  be 
their  underwriter,  considering  it  is  neces-[792]-sary  for  the  conducting  of  the  business 
in  this  department,  that  a  style  and  title  indicative  of  the  nature  of  the  business  trans- 
acted by  them  should  be  adopted  :  Resolved,  that  the  policies  issued  by  Mr.  Price  shall 
be  under  the  style  and  title  of  'The  Hull  and  London  Marine  Insurance  Company 
and  stamped  with  the  seal  of  the  Company  applicable  to  marine  insurance  business." 

In  pursuance  of  this  resolution.  Price  prepared  a  form  of  policy,  and  procured  a 
device,  seal  or  stamp  to  be  made,  both  of  which  were  submitted  to  and  approved  of 
and  sanctioned  by  the  Board  of  directors  before  Mr.  Price  used  them ;  but  there  is  no 
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written  minute  thereof.  The  device,  seal  or  stamp  had  not  upon  it  the  words  "  The 
Hull  and  London  Fire  Insurance  Company,"  but  "The  Hull  and  London  Marine 
Assurance  Company."  In  December,  1856,  the  plaintiffs  effected  with  Mr.  Price, 
purporting  to  act  on  behalf  of  the  Company,  at  the  Company's  office  in  the  Royal 
Exchange,  the  two  policies  declared  upon.  They  are  in  the  form  and  sealed  with  the 
seal  above  mentioned. 

The  policies  formed  part  of  the  case. 

They  are  ordinary  marine  policies,  headed  "By  the  Hull  and  London  Marine 
Assurance  Company,"  and  expressed  that  W.  L.  did  make  assurance  at  and  from 
New  York  to  London  on  ,  in  the  good  ship  "  John  G.  Heckshire,"  the  said 

goods  valued  at  1. ;   that  "  the  said  Company  had  caused  their  common 

seal  to  be  affixed  thereto,"  ^c.  "  The  said  Company  are  content  with  this  assurance 
for  1." 

Then,  at  the  foot,  appeared 

"  By  Order  of  the  Board  of  Directors.  f^t^.   o- \ 

"  J.  S.  Price,  Manager."      V  ^  ^J 

The  plaintiffs  paid  the  premiums  mentioned  in  the  policies  to  Price,  who  received 
them  for  and  on  behalf  of  the  Company,  and  accounted  to  the  Company  for  them. 

The  ship  was  lost.  Price  then,  purporting  to  act  as  [793]  agent  for  the  Company, 
adjusted  the  loss  upon  the  policies.  The  directors  were  satisfied  with  the  adjustment, 
and  authorized  Price  to  sign  it.  A  minute  of  their  approval  was  entered  in  the  minute 
book.  Price,  by  order  of  the  directors,  paid  2331.  in  part  of  the  loss  to  the  plaintiffs, 
and  he  was  afterwards  instructed  by  the  directors  to  ask  the  plaintiffs  to  allow  time 
for  the  settlement  of  the  claim. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  circumstances, 
the  action  is  maintainable. 

Manisty  (with  whom  was  J.  D.  Coleridge),  argued  for  the  plaintiffs,  (a)  First, 
looking  at  the  deed  of  settlement,  the  policies  were  binding  on  the  Company.  By 
clause  2,  the  Company  are  empowered  to  transact  their  marine  insurance  business  "  as 
that  business  is  transacted  by  underwriters  at  Lloyd's."  The  Company  therefore  had 
power  to  underwrite  policies  not  under  seal.  Price  having  been  duly  appointed 
agent  for  the  purpose  of  signing  policies,  his  signature  bound  the  Company.  The 
seal  being  superfluous  did  not  vitiate  the  policies  :  Hunter  v.  Parker  (7  M.  &  W.  322, 
342).  [Martin,  B.  Could  Price  bind  the  Company  by  the  name  of  "The  Hull  and 
London  Marine  Assurance  Company?"]  There  is  nothing  to  prevent  the  Company 
from  issuing  policies  out  of  their  marine  department.  [Martin,  B.  But  the  contract 
of  a  corporation  must  be  made  in  the  name  of  the  corporation,  or  it  must  be  shewn  to 
have  been  made  by  the  corporation  itself  or  by  their  authority.]  The  76th  clause 
provides,  that  policies  "signed  by  three  directors,  and  sealed  with  the  seal  of  the 
Company,"  shall  be  binding ;  not  that  policies  shall  not  be  binding  unless  in  that  form. 
The  77tli  clause  provides,  "that  there  shall  be  inserted  in  every  policy  a  clause  that 
the  capital  and  funds  of  the  Company  for  the  time  being  undisposed  of,  accord-[794]- 
ing  to  the  deed  of  settlement,  shall  alone  be  answerable  for  any  claims."  It  would 
appear  from  The  Pnnce  of  Wales  Life  Assurance  Company  y.  Harding  (El.  B\.  &  El.  183), 
that  a  Company  cannot  take  advantage  of  an  omission  by  their  own  board  of  directors. 
The  clause  is  directory  ;  it  is  meant  for  the  regulation  of  the  business  of  the  Company 
as  between  the  directors  and  the  shareholders ;  but,  as  between  the  public  and  the 
Company,  it  has  no  effect.  In  Ernest  v.  Nicholls  (6  H.  L.  401)  the  contract  was  one 
wholly  beyond  the  scope  of  the  business  for  which  the  Company  was  constituted. 
This  is  in  fact  a  partnership ;  the  contract  is  one  falling  within  the  scope  of  the 
partnership  authority,  and  is  made  in  the  manner  in  which  such  contracts  are 
ordinarily  made  in  the  usual  course  of  the  business  of  assurance ;  therefore,  though  not 
strictly  in  accordance  with  the  powers  of  the  directors,  it  will  bind  the  Company.  The 
case  is,  in  principle,  like  Summers  v.  Solom&n  (7  E.  &  B.  879).  [Bramwell,  B.  I  cannot 
assent  to  the  law  as  laid  down  in  that  case.]     Gh-eemoood's  case  (3  De  Gex,  M'N.  &  G. 

(a)  In  Trinity  Term,  June  12.  Before  Pollock,  C.  B.,  Martin,  B.,  and 
Bramwell,  B. 
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459),  The  Royal  British  Bank  v.  Turqmnd  (6  E.  &  B.  327),  and  Agar  v.  The  Atlterueum 
Life  Assurance  Company  (3  C.  B.  N.  S.  725),  seem  to  estoblish  the  doctrine,  that,  if 
contracts  are  made  within  the  scope  of  the  general  authority  of  the  directors,  the 
Company  will  be  bound  notwithstanding  that  such  contracts  are  in  violation  of 
particular  provisions  of  the  deeds  of  settlement,  which  regulate  the  mode  of  carrying 
on  the  business  as  between  the  directors  and  shareholders. 

Secondly.  The  Company  are  liable  on  an  account  stated,  by  reason  of  the 
adjustment.  On  this  point  he  referred  to  Cocking  v.  Ward  (1  C.  13.  858)  and  Luckie  v. 
Btishhy  (13  C.  B.  864). 

Bovill  (with  whom  was  Gray),  for  the  defendants.  The  cases  referred  to  only 
shew  that  where  the  defect  of  the  [795]  contract  arises  from  the  want  of  some 
previous  resolution  or  some  other  matter,  of  the  existence  or  non-existence  of  which 
strangers  may  have  no  means  of  knowing,  the  Company  cannot  set  up  such  defect  to 
invalidate  the  contract.  It  is  otherwise  when  the  want  of  authority  is  patent  on  the 
face  of  the  contract  itself.  The  shareholders  are  bound  only  by  contracts  made  with 
their  authority,  and  they  never  gave  any  authority  to  the  directors  to  make  policies  in 
the  form  of  those  in  the  present  case.  From  Ernest  v.  NicJwlls{%  H.  L.  C.  401)  and 
Smith  V.  The  Hull  Glass  Company  (11  C.  B.  897,  926),  it  appears  that  the  public  must 
be  deemed  to  have  notice  of  the  deed  of  settlement.  The  policies  were  not  made  by 
the  Company,  but  by  and  by  the  authority  of  persons  alleged  to  be  agent  of  the 
Company.  Now,  a  Joint  Stock  Company  differs  from  a  private  partnership  in  this 
respect,  that  the  directors  are  not  persons  having  a  general  authority  as  partners,  but 
having  certain  powers  which  are  defined  by  a  deed  of  settlement  to  which  the  public 
have  access.  [Martin,  B.  Haivken  v.  Bourne  (8  M.  &  W.  703)  shews  that,  if  this  were 
a  private  partnership,  the  Company  would  be  liable.  He  referred  also  to  Peddell  v. 
Gicyn  (I  H.  &  N.  590),  and  Gwdoti  v.  The  Officials  of  the  Sea  Fire  and  Life  Assurance 
Company  (1  H.  &  N.  599).]  Burmester  v.  Norris  (6  Exch.  796)  is  not  consistent  with 
the  view  that  the  Company  are  responsible  for  the  acts  of  the  directors  if  ultra  vires. 
[Bramwell,  B.  In  that  case  borrowing  money  was  no  part  of  the  ordinary  business  of 
the  Company.]  The  special  case  does  not  state  that  the  issuing  of  policies  by  an  agent 
is  part  of  the  usual  business  of  an  assurance  Company,  and  in  fact  it  is  not  usual  for 
agents  to  sign  policies.  [Wilde,  amicus  curiae,  stated  that  the  policies  of  the  Marino 
Assurance  Company  are  under  the  hands  of  [796]  the  Directors,  and  those  of  the 
Roj'al  Exchange  Assurance  under  seal — not  signed  by  an  agent.]  Inasmuch  as  persons 
dealing  with  the  directors  of  Joint  Stock  Companies  know  that  they  are  dealing  with 
agents  having  limited  authority,  on  well  known  principles,  they  are  bound  to  take 
notice  of  the  extent  of  such  authority  :  Atwood  v.  Munnings  (7  B.  &  C.  278),  Alrxaiuler 
v.  Mackenzie  (6  C.  B.  766).  The  7  <fe  8  Vict.  c.  1 10,  s.  25,  and  the  68th  clause  of  the 
Company's  deed  make  it  an  absolute  condition,  that  the  name  of  the  Company  shall 
be  upon  the  seal.  The  Company  after  complete  registration  hjul  no  power  to  change 
its  name  :  liegina  v.  The  Registrar  of  Joint  Stock  Companies  (10  Q.  B.  839).  The  directors 
and  those  shareholders  whoa-ssented  to  the  making  9f  these  policies  may  be  bound,  but 
not  all  the  shareholders. 

Secondly.  The  Company  not  being  liable  on  the  policies,  there  wtis  nothing 
to  adjust.  Therefore  the  adjustment  and  alleged  statement  of  account  falls  to  the 
ground. 

Manisty,  in  reply.  As  to  the  omission  of  the  clause  limiting  the  liability  of  the 
shareholders.  Greenwood's  case  (3  De  Gex,  M'N.  &  G.  459,  488)  is  a  direct  authority 
that  the  provision  in  the  deed  of  settlement  for  the  insertion  of  this  clause  does 
not  defeat  the  general  authority  given  to  the  directors  by  other  parts  of  the  deed 
which  are  inconsistent  with  it,  and  does  not  affect  the  rights  of  third  parties  against 
the  Company.  It  must  be  treated  as  directory  only.  [Pollock,  C.  B.  1  do  not  under- 
stand the  word  "  directory "  as  applied  to  such  a  matter.  I  cannot  assent  to  any 
reasoning  which  applies  the  doctrine,  that  clauses  of  an  act  of  parliament  may  be 
directory,  to  the  clauses  of  a  deed  creating  an  authority.  If  a  person  tells  an  agent  to 
do  an  act  in  a  particular  manner,  on  a  particular  day,  it  is  not  necessary  for  him  to  say 
that  he  will  not  [797]  be  bound  if  the  act  is  not  done  in  that  way]  Clause  74  gives  a 
general  authority  to  the  directors.  It  provides  that  assurances  may  be  granted  by  the 
Company  in  such  manner  as  the  Board  of  directors  think  proper. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
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Bramwell,  B.  We  are  of  opinion  the  rule  should  be  made  absolute.  The  declara- 
tion is  on  two  policies  of  insurance,  which  the  plaintiffs  caused  to  be  made  by  and 
efTected  with  the  defendants :  it  alleged  the  premiums  were  paid  to  the  defendants. 
There  were  counts  for  losses  adjusted  and  on  an  account  stated.  The  pleas  to  the 
counts  on  the  policies  denied  that  they  were  made  or  effected  as  alleged  :  the  general 
issue  was  pleaded  to  the  lesidue. 

The  Hull  and  London  Fire  Insurance  Company  was  a  company  registered  under  the 
provisions  of  7  &  8  Vict.  c.  110.  It  was  a  corporation,  and  had  a  seal.  The  instru- 
ments in  question  were  headed  "  Hull  and  London  Marine  Assurance  Company,"  and 
had  a  stamp  or  device  on  them  with  the  same  words.  The  policies  were  not  signed 
by  two  directors,  nor  by  an  officer  expressly  authorized  thereto  by  resolution  applying 
to  this  particular  case,  so  as  to  be  within  the  7  &  8  Vict.  c.  110,  s.  44.  The  deed  of 
settlement,  clause  77,  expressly  requires  that  in  every  policy  the  funds  of  the  Company 
shall  alone  be  made  liable.  There  is  no  such  qualification  in  this  policy.  Neither  the 
directors  therefore,  nor  any  one  else,  had  any  actual  authority  to  enter  into  such  an 
engagement  on  behalf  of  the  Companies  as  these  policies  purported  to  create.  According 
to  certain  opinions,  this  would  decide  the  case.  But  the  plaintiffs  denied  the  validity 
or  application  of  those  opinions,  and  contended  that  if  what  had  been  done  was  done 
in  conformity  with  the  usual  practice  [798]  of  such  companies^  or  partnerships  as  the 
defendants',  and  within  the  ordinary  authority  of  such  directors  and  agents  as  had 
purported  to  act  here  for  the  defendants,  that  they  were  bound.  Assuming  the  law 
to  be  as  the  plaintiff's  contend,  we  think  the  case  fails  on  the  facts.  There  neither  was 
nor  could  be  any  evidence  that  such  acts  as  had  been  done  here,  in  a  name  not  that 
of  the  Company,  were  in  accordance  with  the  usual  mode  of  conducting  such  matters, 
nor  within  the  scope  of  the  ordinary  authority  of  the  parties  who  acted.  An  attempt 
was  made  to  support  the  account  stated  by  proof  of  an  adjustment.  But  if  the  defen- 
dants were  not  liable  on  the  policies,  they  are  not  on  the  adjustment.  Our  judgment 
therefore  must  be  for  the  defendants.  It  is  not  to  be  understood,  however,  that  we 
express  any  opinion  that  the  plaintiffs  are  not  entitled  to  policies,  or  the  benefit  of 
policies,  such  as  the  directors  might  properly  have  issued. 

Judgment  for  the  defendants. 


Mary  Morewood  and  William  Bayne  v.  The  South  Yorkshire  Kailway  and 
River  Dun  Company.  Nov.  5,  1858.— W.,  described  as  "  gentleman,"  by  bill 
of  sale,  registered  under  17  &  18  Vict.  c.  -36,  conveyed  goods  to  M.  M.,  in  W.'s 
presence,  assigned  the  goods  to  B.  to  secure  an  advance  made  bon^  fide.  W.  had 
been  a  colliery  agent,  but  for  six  months  before  the  date  of  the  bill  of  sale  had 
been  out  of  employment.  There  was  evidence  that  the  conveyance  to  M.  was 
fraudulent  and  void  as  against  W.'s  creditors  under  13  Eliz.  c.  5.  Held:  First, 
that  the  conveyance  to  B.,  being  bona,  fide  and  without  notice,  his  title  was  good 
as  against  such  creditors. — Secondly,  that  W.  was  sufficiently  described  in  the  bill 
of  sale  and  affidavit  as  "gentleman." — Quaere,  whether,  if  such  description  had 
been  insufficient,  B.'s  title  would  have  been  affected. 

[S.  C.  28  L.  J.  Ex.  114.     Referred  to,  Hopkins  v.  Gudgeon,  [1906]  1  K.  B.  694  ; 
In  re  Hart ;  Ex  parte  Green,  [1912]  2  K.  B.  263.] 

Interpleader.  The  plaintiffs  averred  that  the  goods  were  the  goods  of  the  plaintiffs, 
or  one  of  them,  which  the  defendants  denied. 

At  the  trial,  before  Bramwell,  B.,  at  the  last  Hertford  Assizes,  it  appeared  that 
the  goods  in  question,  having  been  [799]  seized  by  the  sheriff  of  Hertfordshire  under 
a  writ  of  fi.  fa.  against  one  Watson,  at  the  suit  of  the  defendants,  the  execution  creditors, 
were  claimed  first  by  Morewood  and  then  by  Bayne :  whereupon  the  sheriff  obtained 
an  order  that  the  parties  should  interplead.  The  facts  were :  that,  on  the  4th  of 
February,  1848,  Watson  had  conveyed  the  goods  by  a  bill  of  sale  by  way  of  mortgage 
to  the  plaintiff  Morewood  to  secure  3001.  Watson  was  described  in  the  bill  of  sale, 
which  was  registered,  and  in  the  affidavit  filed  under  the  statute  17  <fe  18  Vict.  c.  36, 
s.  1,  as  "gentleman."  There  was  evidence  from  which  the  jury  might  have  inferred 
that  this  bill  of  sale,  which  was  executed  on  the  dav  when  the  action  "  The  South  York- 
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shire  Railway  and  River  Dun  Company  v.  Watson"  stood  in  the  paper  for  trial,  was 
fraudulent  and  void  as  against  the  defendants.  But  on  the  13th  of  May,  in  the  presence 
of  Watson,  Morewood  assigned  the  goods  to  Bayne  by  way  of  mortgage  to  secure  the 
sum  of  2501.  then  paid  by  Bayne  to  Morewood.  It  was  proved  that  Watson  had 
formerly  been  superintendent  of  the  South  Eastern  Railway,  and  had  been  a  colliery 
agent,  but  had  been  out  of  employment  since  August,  1857.  Upon  these  facts,  the 
learned  Judge  told  the  jury  that  it  was  not  material  whether  the  transfer  to  Morewood 
was  fraudulent  or  not.  If  Bayne  advanced  his  money  in  good  faith,  and  Watson  stood 
by  while  Morewood  mortgaged  to  him,  neither  Watson  nor  the  defendants  could 
dispute  the  validity  of  the  transaction.  The  jury  found  that  the  assignment  to  Bayne 
was  bon&  fide  so  far  as  he  was  concerned. 

Bovill  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  First,  assuming 
the  bill  of  sale  to  Morewood  to  have  been  fraudulent  as  against  the  defendants,  the 
conveyance  was  "utterly  void"  by  1.3  Eliz.  c.  5.  Morewood  therefore  had  nothing 
which  she  could  convey  to  Bayne.  [Wat-[800]-son,  B.  Section  6  provides  that 
nothing  therein  contained  shall  extend  to  any  estate  or  interest  conveyed  bona  fide 
and  upon  good  consideration  to  any  person  not  having  notice  or  knowledge  of  the 
fraud.]  Secondly,  the  bill  of  sale  to  Morewood  was  not  duly  registered.  Watson 
was  a  colliery  agent,  though  out  of  employ,  and  should  have  been  so  described.  That 
being  so,  the  bill  of  sale  was  void  as  against  the  sheriff  and  the  defendants  by 
17  &  18  Vict.  c.  36,  s.  1  ;  and  that  statute  contains  no  proviso  in  favour  of  purchasers. 
[Pollock,  C.  B.  "  Void "  does  not  mean  utterly  and  absolutely  void,  but  void  sub 
modo.  Here,  before  the  question  of  the  validity  of  the  bill  of  sale  arose,  the  property 
was  divested  out  of  the  first  assignee.  An  honest  purchaser  would  not  buy  under  a 
bill  of  sale  not  registered  at  all.  If  he  did,  probably  he  would  not  be  protected. 
Bramwell,  B.,  referred  to  Allen  v.  Thompson  (1  H.  &  N.  15)  and  Sutton  v.  Bath 
(3  H.  &  N.  382).] 

Pollock,  C.  B.  There  will  be  no  rule.  Assuming  the  assignment  to  Morewood 
to  have  been  fraudulent  within  the  statute  13  Eliz.  c.  5,  Bayne,  having  taken  bonH 
fide  by  a  conveyance  made  by  Morewood  in  the  presence  and  with  the  assent  of 
Watson,  has  a  good  title.  As  to  the  other  point,  it  is  not  necessary  to  say  what 
would  have  been  the  effect  if  the  bill  of  sale  had  been  void  for  want  of  registration, 
because  the  description  of  Watson  was  sufiicient. 

Watson,  B.  The  question  is,  whether  my  brother  Bramwell  ought  to  have  left 
it  to  the  jury  to  say  whether  the  bill  of  sale  to  Watson  was  fraudulent  or  not.  The 
conveyance  was  only  void  as  against  creditors.  Morewood  retained  an  interest  until 
some  creditor  interfered.  The  [801]  6th  section  of  the  13  Eliz.  c.  5  only  does  what 
justice  would  require,  and  makes  her  transfer  for  value  good.  In  the  case  of  a  deed 
void  as  against  creditors,  there  must  be  an  election  to  avoid  the  deed,  but  before  any 
election  the  property  was  gone  out  of  Morewood.  As  to  the  last  point,  a  person  who 
has  had  an  occupation,  ceasing  to  have  it,  may  well  be  described  as  "  gentleman." 

Bramwell,  B.  I  am  of  the  same  opinion.  Watson,  a  person  possessed  of  goods, 
puts  them  into  the  hands  of  another.  That  other,  with  his  assent,  sells  the  goods  to 
Bayne,  a  bona  fide  purchaser.  Watson's  creditor  then  says  that,  inasmuch  as  the  title 
must  be  traced  through  a  mala  fide  purchaser,  he  is  entitled  to  treat  the  sale  to  Bayne 
as  null.  To  that  there  are  two  answers.  If  the  transfer  operated  as  between  the  mala 
fide  purchaser  and  Bayne,  the  title  of  the  mala  fide  purchaser  was  defeasible ;  but  before 
any  step  was  taken  to  defeat  such  title  the  property  passed.  If  the  first  transfer  had 
no  operation,  then  the  bona  fide  purchaser  took  directly  from  the  original  owner.  As 
to  the  other  point,  no  other  description  could  have  been  given  of  Watson.  It  is  there- 
fore not  necessary  to  express  any  opinion  whether,  if  the  description  had  been 
incorrect,  the  title  of  the  assignee  could  have  been  defeated ;  but  I  think  that  Mr. 
Bovill's  argument  on  that  point  is  not  well  founded. 

Rule  refused. 


[802]  Myers  and  Others  v.  Baker  and  Another.  Nov.  22,  23,  1858.— In  an 
action  for  a  penalty  under  the  5  &  6  Wm.  4,  c.  83,  s.  6,  for  putting  on  an  article 
made  according  to  a  patent  the  words  "K.  &  G.  Patent  Elastic,"  without  the 
licence  of  the  patentee,  it  is  no  defence  "  that  the  invention  was  not  a  new  manu- 
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facture." — But  it  is  necessary  to  prove  that  such  words  did  imitate,  and  were  so 
put  on  by  the  defendant  "  with  a  view  of  imitating  "  the  mark  of  the  patentee. 

[S.  C.  28  L.  J.  Ex.  90 ;  7  W.  E.  66.] 

Declaration — For  that  whereas  our  Lady  the  Queen,  before  the  committing  of  the 
several  offences  &c.,  and  before  the  commencement  of  this  suit,  to  wit  on  the  26th 
October,  1852,  by  her  letters  patent  under  the  great  seal  &c.,  bearing  date  the  day 
and  year  aforesaid,  did  give  and  grant  unto  the  plaintiffs,  their  executors,  &c.,  her 
Majesty's  special  licence,  full  power,  sole  privilege  and  authority  that  the  plaintiffs, 
their  executors,  &c.,  from  time  to  time  and  at  all  times  during  the  term  of  fourteen 
years,  should  and  lawfully  might  make,  use,  exercise  and  vend  an  invention  of  certain 
improvements  in  pens  and  penholders  within  the  United  Kingdom,  &c.,  in  such 
manner  as  to  the  plaintiffs,  their  executors,  &c.,  should  in  their  discretion  seem  meet ; 
and  that  the  plaintiffs,  their  executors,  &c.,  should  and  lawfully  might  have  and  enjoy 
the  whole  profit,  benefit,  commodity  and  advantage  from  time  to  time  growing, 
accruing,  and  arising  by  reason  of  the  said  invention  for  and  during  the  said  term  of 
fourteen  years :  To  have,  hold,  exercise  and  enjoy  the  said  licences,  powers,  &c.  for 
and  during  and  unto  the  full  end  and  term  of  fourteen  years  from  the  said  26th 
October,  1852,  &c.  Subject  nevertheless  to  a  proviso  that  if  the  plaintiffs  should  not 
particularly  describe  and  ascertain  the  nature  of  their  invention,  &c.,  by  an  instrument 
in  writing  under  their  bands  and  seals,  and  cause  the  same  to  be  filed,  &c.  within  six 
calendar  months  after  the  date  of  the  letters  patent ;  and  also  if  the  plaintiffs,  their 
executors  &c.,  should  not  pay,  or  cause  to  be  paid,  &c.,  the  sum  of  401.  and  the  stamp 
duty  payable  in  respect  of  the  certificate  of  such  payment  at  or  [803]  before  the 
expiration  of  three  years  from  the  date  of  the  letters  patent,  that  then,  and  in  either 
of  the  said  cases,  the  said  letters  patent  &c.  should  utterly  cease  and  determine  and 
become  void.  Averments  :  that  the  plaintiffs  did,  within  six  calendar  months  after 
the  date  of  the  letters  patent,  by  a  specification  under  their  hands  and  seals,  particularly 
describe  the  nature  of  the  said  invention,  and  cause  the  same  to  be  filed ;  and  that 
they  did  also,  befope  the  expiration  of  three  years  from  the  date  of  the  letters  patent, 
pay  the  stamp  duty  of  501.,  being  the  stamp  duty  required  to  be  paid  by  an  Act  passed 
&c.  (16  Viet.  c.  5),  for  the  purpose  of  satisfying  and  complying  with  the  condition  of 
the  letters  patent  requiring  the  payment  of  the  said  sum  of  401.  and  a  stamp  duty 
before  the  expiration  of  three  years  from  the  date  of  the  letters  patent.  That  the 
letteis  patent  were,  before  the  committing  of  the  offence  by  the  defendants  in  this 
count  mentioned,  to  wit  on  the  day  of  the  date  of  the  letters  patent,  granted  to  and 
obtained  by  the  plaintiffs  for  the  sole  making  and  vending  of  penholders,  to  be  made 
and  manufactured  according  to  and  by  means  of  the  said  invention  in  the  letters  patent 
mentioned.  That  the  plaintiffs,  under  and  by  virtue  of  the  letters  patent,  and  for  the 
purpose  of  using  and  exercising  a  certain  part  of  their  invention  which  relates  to 
improvements  in  penholders,  did,  after  the  making  of  the  letters  patent  and  before 
the  committing  of  the  grievances  &c.,  and  within  the  term  of  fourteen  years  in  the 
letters  patent  mentioned,  to  wit  on  &c.,  and  on  divers  other  days  &c.,  make  and  vend 
divers,  to  wit  a  million,  penholders,  made  by  the  plaintiffs  according  to  and  in  pursu- 
ance of  the  said  letters  patent  and  specification,  and  for  the  sole  making  of  which  the 
letters  patent  were  granted  to  the  plaintiffs ;  and  upon  each  and  every  of  which  said 
penholders  so  made  and  vended  by  the  plaintiffs,  the  plaintiffs,  before  the  time  [804] 
of  vending  the  same,  caused  to  be,  and  at  the  time  of  such  vending  there  was,  stamped 
and  marked  the  words  "  M.  Myers  and  Sons  Elastick  Spring  Patent  Brevete."  Yet 
the  plaintiffs  in  fact  say,  that  the  defendants,  well  knowing  the  premises,  afterwards, 
and  after  the  making  of  a  certain  statute  made  and  passed  &c.  (5  &  6  Wm.  4,  c.  83), 
and  also  after  the  making  of  the  said  letters  patent,  and  within  the  said  term  of 
fourteen  years,  and  during  the  continuance  of  and  before  the  expiration  of  the  term 
by  the  letters  patent  granted,  and  before  the  commencement  of  this  suit,  to  wit  on  &c., 
within  that  part  of  the  United  Kingdom  called  England,  against  the  will  and  without 
any  leave,  licence  or  consent  of  the  plaintiffs,  or  any  assign  or  assigns  of  the  plaintiffs, 
wrongfully  knowingly,  injuriously,  falsely,  deceitfully  and  fraudulently,  and  against  the 
form  of  the  statute  &c.,  upon  a  penholder,  then  wrongfully  made  by  the  defendants 
according  to  and  by  means  of  the  said  invention  and  against  the  said  sole  privilege  so 
granted  to  the.'plaintiffs  by  the  said  letters  patent,  being  a  thing  for  the  sole  making  and 
vending  of  which  the  plaintiffs  had  theretofore,  to  wit  on  &c.,  obtained  the  said  letters 
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patent,  and  then  also  being  a  thing  for  the  sole  making  or  selling  of  which  the  defen- 
dants had  not  obtained  any  letters  patent  whatsoever,  wrote,  printed,  stamped  and 
marked  the  words  "  K.  &  G.  Patent  Elastick,  K.  &  G.  Patent  Elastique ; "  and  did 
then  write,  print,  stamp  and  mark  the  same  with  a  view  of  imitating  or  counterfeiting 
the  stamp,  mark  and  device  of  the  plaintiffs  as  patentees  as  aforesaid  :  and  did  thereby 
then  imitate  and  counterfeit  the  stamp,  mark  and  device  of  the  plaintiffs  as  patentees 
as  aforesaid.  Whereby  and  by  force  of  the  said  statute  the  defendants  have  forfeited 
for  their  said  offence  the  sum  of  501. ;  actio  accrevit,  &c. 

The  declaration  contained  three  other  similar  counts  :  [805]  the  second,  for  putting 
on  penholders  "  H.  &  B.  Patent  Elastick,"  "  H.  &  B.  Patent  Elastique  >"  the  third  and 
fourth  relating  to  marks  on  pens. 

Pleas  (inter  alia).     First :  Not  guilty. 

Third  :  That  the  said  supposed  invention  was  not  any  manner  of  new  manufacture. 

Replication.     The  plaintiffs  take  issue  upon  the  first  and  other  pleas. 

Demurrer  to  third  plea,  and  joinder  therein, 

Montague  Smith  (Norman  with  him)  argued  in  support  of  the  demurrer  in  last 
Hilary  Term  (Jan.  18). (a)  In  an  action  for  the  penalty  imposed  by  the  5  &  6  Wm.  4, 
c.  83,  s.  7,(6)  it  is  sufficient  for  the  plaintiff  to  shew  that  a  [806]  patent  has  been 
granted.  The  defendant  cannot  dispute  the  validity  of  it.  The  object  of  that  enact- 
ment was  to  prevent  the  placing  on  a  thing  made  according  to  a  patent,  without  the 
licence  of  the  patentee,  a  mark  or  device  to  induce  the  public  to  believe  that  it  is 
made  under  the  patent.  The  first  branch  of  the  clause  prohibits  the  putting  on  any- 
thing made,  used  or  sold  "the  name  or  any  imitation  of  the  name"  of  the  patentee 
of  such  thing ;  the  second  branch  prohibits  the  putting  on  such  thing  the  words 
"  Patent"  or  "  Letters  Patent,"  or  "  By  the  King's  Patent,"  with  the  view  of  counter- 
feiting the  mark  of  the  patentee ;  and  the  last  branch  relates  to  counterfeiting  in  any 
manner  the  mark  or  device  of  a  patentee.  The  intention  is  to  subject  to  a  penalty 
any  person  who  imitates  the  name  or  device  of  a  patentee  on  anything  for  which 
there  is  an  existing  patent.  [Martin,  B.  How  can  the  validity  of  a  patent  be  tried 
in  a  penal  action  at  the  suit  of  a  common  informer  ?  There  is  good  reason  for  not 
allowing  such  a  question  to  be  raised  in  actions  not  by  the  patentee,]  As  regards  the 
public,  the  mischief  of  counterfeiting  the  device  on  a  patented  article,  is  equally  great 
whether  the  patent  is  good  or  bad.  Until  the  grant  is  revoked  the  patent  is  not 
a  nullity ;  but  exists  de  facto,  which  is  all  that  the  statute  requires  for  the  purposes 
of  this  action.  The  only  questions  are,  whether  the  plaintiff  has  an  existing  patent, 
and  whether  the  defendant  has  counterfeited  the  device  of  the  patentee  upon  a  thing 
made  according  to  the  patent,  in  order  to  deceive  the  public, 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 

(b)  Enacts  : — *'  That  if  any  person  shall  write,  paint,  or  print,  or  mould,  cast,  or 
carve,  or  engrave  or  stamp,  upon  anything  made,  used,  or  sold  by  him,  for  the  sole 
making  or  selling  of  which  he  hath  not,  or  shall  not  have  obtained  letters  patent,  the 
name,  or  any  imitation  of  the  name,  of  any  other  person  who  hath,  or  shall  have 
obtained  letters  patent  for  the  sole  making  and  vending  of  such  thing,  without  leave 
in  writing  of  such  patentee  or  his  assigns ;  or  if  any  person  shall  upon  such  thing,  not 
having  been  purchased  from  the  patentee  or  some  pei'son  who  purchased  it  from,  or 
under  such  patentee,  or  not  having  had  the  licence  or  consent  in  writing  of  such 
patentee  or  his  assigns,  write,  paint,  print,  mould,  cast,  carve,  engrave,  stamp,  or 
otherwise  mark  the  word  '  Patent,'  the  words  '  Letters  Patent,'  or  the  words  '  By 
the  King's  Patent,'  or  any  words  of  the  like  kind,  meaning,  or  import,  with  a  view  of 
imitating  or  counterfeiting  the  stamp,  mark,  or  other  device  of  the  patentee,  or  shall 
in  any  other  manner  imitate  or  counterfeit  the  stamp  or  mark  or  other  device  of  the 
patentee,  he  shall  for  every  such  offence  be  liable  to  a  penalty  of  501.,  to  be  recovered 
by  action  of  debt,  bill,  plaint,  process,  or  information  in  any  of  his  Majesty's  Courts 
of  record  at  Westminster  or  in  Ireland,  or  in  the  Court  of  Session  in  Scotland,  one 
half  to  his  Majesty,  his  heirs  and  successors,  and  the  other  to  any  person  who  shall 
sue  for  the  same :  Provided  always,  that  nothing  her*ein  contained  shall  be  construed 
to  extend  to  subject  any  pei-son  to  any  penalty  in  respect  of  stamping  or  in  any  way 
marking  the  word  '  Patent '  upon  any  thing  made,  for  the  sole  making  or  vending  of 
which  a  patent  before  obtained  shall  have  expired." 
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Hugh  Hill  (Macrory  with  him).  The  plea  is  good.  Patents  not  within  the  proviso 
of  the  6th  section  of  the  [807]  2 1  Jac.  1 ,  c.  3,  are  void.  The  first  section  of  that  Act 
renders  void  all  grants  by  way  of  monopoly.  The  5th  section  excepts  from  the 
operation  of  the  1st  patents  at  that  time  granted ;  and  the  6th,  which  comes  by  way 
of  proviso,  declares  that  the  first  section  shall  not  extend  to  letters  patent  thereafter 
granted  for  the  sole  working  of  "any  manner  of  new  manufacture."  Therefore,  by 
the  express  words  of  the  statute,  unless  the  patent  is  for  a  new  manufacture,  it  is  void. 
[Pollock,  C.  B.  It  may  seem  absurd  to  try  the  validity  of  a  patent  in  an  action  for 
a  penalty,  yet  suppose  the  patent  was  absolutely  void  on  the  face  of  it,  and  the 
defendant  set  ib-out  in  his  plea  and  demurred  :  is  the  informer  to  recover  the  penalty  1 
My  present  impression  is  that  the  word  "patent"  in  the  5  &  6  Wm.  4,  c.  83,  s.  6, 
means  a  valid  patent.]  The  preamble  of  that  Act,  reciting  that  "it  is  expedient  to 
make  additions  to  and  alterations  in  the  present  law  touching  letters  patent  for 
inventions,  as  well  for  the  better  protecting  of  patentees  in  the  rights  intended  to  be 
secured  by  such  letters  patent,"  shews  that  the  legislature  were  dealing  with  valid 
patents.  The  2nd  section,  which  provides  for  the  case  of  a  patent  granted  in  respect 
of  an  invention  for  which  some  person  has  obtained  a  patent  before,  uses  the  words 
"letters  patent  for  any  invention  or  supposed  invention."  In  the  7th  section  the 
words  are  "letters  patent  for  the  sole  making,"  &c.  [Martin,  B.  The  plaintiff  has 
obtained  letters  patent  for  the  sole  making  and  vending  a  penholder :  the  defendant 
professes  to  have  the  grant  of  a  patent,  and  that  it  is  valid,  for  he  has  put  the  word 
"Patent"  on  a  penholder.  The  object  of  the  statute  is  to  give  to  persons,  who  have 
obtained  a  patent  de  facto,  protection  for  their  mark  or  device.]  If  the  plaintiffs' 
contention  is  right,  the  common  informer  is  in  a  better  position  than  the  patentee. 
But  the  object  is  only  to  give  to  a  patentee  an  effectual  remedy  if  [808]  his  trade 
mark  is  counterfeited,  and  is  merely  ancillary  to  his  rights  under  the  patent.  They 
referred  also  to  Chollett  v.  Hoffman  (7  E.  &  B.  686). 

Norman,  in  reply.  It  is  clear  that  something  more  is  contemplated  than  a  remedy 
to  the  owner  of  a  valid  patent,  because  the  penalty  is  given  to  the  common  informer 
and  not  to  the  patentee.  As  to  the  objection  suggested  by  the  Lord  Chief  Baron : 
it  is  consistent  with  a  plea,  "  that  the  patent  was  not  granted  for  any  manner  of  new 
manufacture,"  that  it  was  for  some  manufacture, — for  some  thing  which  prima  facie, 
and  but  for  the  want  of  novelty,  would  be  the  subject  of  a  patent.  A  patent  for  such 
a  thing  cannot  be  treated  as  a  nullity.  The  sale  of  it  may  form  a  valid  consideration 
for  a  promise ;  and  if,  in  an  action  on  such  promise,  the  grant  of  the  patent  for  the 
sole  making,  &c.  is  traversed  by  a  plea  of  non  concessit,  evidence  of  the  existence  of 
the  letters  patent  under  the  great  seal  proves  the  issue  :  Smith  v.  A'eale  (2  C.  B.  N.  S.  67), 
Lawes  v.  Purser  (6  E.  &  B.  930).  A  fortiori,  proof  of  the  existence  of  the  patent  in 
fact  will  satisfy  the  words  "shall  have  obtained  letters  patent"  in  the  section  now 
under  consideration.  The  preamble  of  the  statute  shews  that  it  was  enacted,  not 
only  for  the  benefit  of  patentees,  but  "for  the  more  ample  benefit  of  the  public."  It 
is  clear  that  the  legislature  were  dealing  with  patents  de  facto  existing,  and  other  than 
those  only  which  are  valid,  because  both  the  1st  and  2nd  sections  relate  to  remedying 
the  defects  of  what  were  previously  void  patents.  It  is  consistent  with  the  plea  that 
the  vice  of  this  patent  may  have  been  one  capable  of  being  cured  by  a  disclaimer  or 
confirmation  under  those  sections.  To  treat  it  as  an  offence  to  put  the  word  "  Patent  " 
on  a  thing  for  which  there  is  an  [809]  existing  void  patent  is  in  analogy  to  the 
enactments  of  the  Designs  Acts,  5  &  6  Vict.  c.  100,  s.  11,  6  &  7  Vict.  c.  65,  s.  4. 
[Pollock,  C.  B.  Those  statutes  were  passed  long  subsequently  to  that  now  in 
question.]  But  if  the  language  will  admit  of  it,  it  is  a  legitimate  mode  of  construing 
a  statute  to  treat  the  statutes,  so  far  as  possible,  as  a  consistent  body  of  law. 

The  Court  directed  that  the  case  should  stand  over  until  the  issues  in  fact  had 
been  tried. 

Cur.  adv.  vult. 

At  the  trial,  before  Cockburn,  C.  J.,  at  the  last  Warwick  Assizes,  the  plaintiffs 
proved  that  they  had  purchased  and  traced  to  the  defendants  some  penholders  and 
pens  marked  as  mentioned  in  the  second  and  fourth  counts  of  the  declaration,  and 
made  according  to  their  patent.  The  plaintiffs  then,  through  an  agent  in  London, 
ordered  of  the  defendants,  who  accordingly  manufactured  and  supplied,  a  large  number 
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of  penholders  and  pens  marked  as  mentioned  in  the  first  and  third  counts.  The 
defendants  proved  that  the  first  mentioned  lot  of  penholders  and  pens  were  part  of 
a  quantity  manufactured  by  them  in  pursuance  of  the  orders  of  Messrs.  Heintz  & 
Blankertz,  dealers,  who  supplied  the  pattern  ;  that  the  words  "  Patent "  and  "  Elastic  " 
were  commonly  put  on  penholders  by  manufacturers  in  Birmingham,  and  they  swore 
that  they  had  no  intention  of  imitating  the  marks  of  the  plaintiffs. 

The  leiirned  Judge  told  the  jury  that  the  intention  of  the  defendants  was  of  the 
essence  of  the  offence ;  that  the  plaintiffs  were  bound  to  shew  that  the  defendants  had 
put  the  marks  upon  the  articles  in  question  with  the  intention  of  imitating  the  marks 
used  by  the  plaintiffs  on  their  patented  articles ;  that  unless  they  thought  that  the 
marks  on  the  pens  and  penholders  manufactured  by  the  [810]  defendants  were  sub- 
stantially the  same  as,  and  intended  to  counterfeit,  the  plaintiffs'  marks,  they  should 
find  for  the  defendants.     The  jury  found  a  verdict  for  the  defendants. 

Macaulay,  in  the  present  term,  obtained  a  rule  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  ought  to  have  directed  the  jury  that  the  offence  charged  in  the 
declaration  was  complete  on  proof  that  the  word  "Patent"  was  stamped  by  the 
defendants  on  an  article  sold  by  them,  and  for  which  the  plaintiffs  had  obtained 
a  patent ;  and  that  he  ought  to  have  submitted  to  the  jury  whether,  in  point  of  fact, 
the  marks  upon  the  articles  sold  by  the  defendants  were  such  as  to  lead  the  public 
to  suppose  they  were  the  plaintiffs'  patented  articles. 

Hayes,  Serjt,  and  Alfred  Wills  now  shewed  cause.(a)  This  is  a  penal  action,  and 
therefore  the  intention  of  the  defendants  is  material.  Previously  to  the  passing  of 
the  5  <te  6  Wm.  4,  c.  85,  s.  7,  it  was  no  offence  to  use  the  trade  mark  or  stamp  of  a 
patentee  unless  it  was  used  fraudulently.  The  intention  of  the  legislature  in  parsing 
that  enactment  was  not  to  create  a  new  liability,  but  to  remedy  the  inconveniences  of 
the  old  action,  in  which  there  was  always  a  difficulty  in  proving  any  special  damage ; 
and  the  statute  must  be  taken  to  have  been  passed  with  reference  to  the  cases  as  to 
trade  marks;  such  as  Rodgers  v.  Nowill  (5  C.  B.  109),  Crawshay  v.  Tlwmpson  (4  Man. 
&  G.  357),  Sykes  v.  Sykes  (3  B.  i^  C.  541).  The  section  contemplates  several  offences: 
first,  putting  on  a  thing  for  which  a  person  shall  not  have  obtained  letters  patent 
"the  name,  or  other  imitation  of  the  name,  of  any  other  person  who  hath  or  shall 
have  obtained  letters  patent,"  without  leave,  &c. :  secondly,  stamping  or  marking 
"the  [811]  word  'patent,'  the  words  'Letters  Patent,'  or  the  words  'By  the  King's 
Patent,'  or  any  words  of  the  like  kind,  &c.,  with  a  view  of  imitating  or  counterfeiting 
the  stamp,  mark  or  other  device  of  the  patentee."  According  to  ordinary  rules  of 
grammatical  construction,  the  words  "with  a  view  of  imitating  or  counterfeiting  the 
stamp,  mark  or  other  device  of  the  patentee  "  apply  to  the  whole  of  the  preceding 
part  of  the  section.  [Bramwell,  B.  The  enactment  is  highly  penal,  and  must  be 
construed  strictly.] 

Mellor  and  Field,  in  support  of  the  rule.  The  intention  is  not  material  if  the 
defendant  puts  upon  articles  made  according  to  a  patent  the  words  "Patent,"  "  Letters 
Patent,"  or  the  like.  The  Act  is  for  the  protection,  not  of  the  patentee  only,  but  of  the 
public.  The  penalty  is  given  one  half  to  any  person  who  informs,  and  the  other  to  the 
Crown.  It  may  be  admitted  that  at  common  law  it  is  not  unlawful  to  use  the  mark  of 
a  patentee,  unless  it  is  done  fraudulently.  But  this  enactment  makes  it  wrongful  to 
put  on  a  thing  made  according  to  a  patent  the  words  "  Patent,"  "  By  Letters  Patent," 
&c.,  without  the  licence  of  the  patentee.  Li  putting  such  a  mark  on  goods  made  accord- 
ing to  a  patent,  it  must  be  taken  that  the  party  does  it  with  a  view  to  imitate  or 
counterfeit  the  mark  of  the  patentee,  and  to  pretend  to  be  the  grantee  of  the  Crown. 
[Bramwell,  B.  It  is  not  made  an  offence  to  put  the  word  "  Patent  "  on  an  article  not 
the  subject  of  an  existing  patent.]  The  statute  assumes  that  words  such  as  those  in 
question  would  be  put  on  with  a  view  of  imitating  the  mark  of  a  patentee. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  This  is 
an  action  for  a  penalty  under  the  5  &  6  Wm.  4,  c.  83,  s.  7,  and  the  question  is,  whether 
that  enactment  must  be  read  as  if  the  expression  "  with  a  [812]  view  of  imitating  or 
counterfeiting  the  stamp,  mark  or  other  device  of  the  patentee  "  applies  to  the  whole 
of  the  antecedent  part  of  the  section,  or  only  to  the  clause  which  immediately  precedes 
it.     Penal  statutes  should  be  construed  according  to  what  appears  to  be  their  true 

(a)  Nov.  22.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Channel!,  B. 
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meaning.  I  disclaim  acting  on  the  notion  that  if  one  mode  of  reading  such  a  statute 
creates  a  penalty,  and  another  does  not,  the  statute  must  be  interpreted  so  as  not 
to  make  a  party  liable  to  a  penalty.  But  in  endeavouring  to  ascertain  the  true 
meaning,  light  may  be  thrown  upon  the  subject  if  we  discover  that,  by  adopting  a 
particular  construction,  a  party  would  be  made  liable  to  a  penalty  in  a  case  where  there 
is  no  reason  for  imposing  it.  The  jury  have  found  that  in  the  present  case  the  defen- 
dants acted  with  good  faith  and  had  no  intention  of  counterfeiting  the  plaintiffs'  mark. 
Reading  the  statute  according  to  the  ordinary  rules  of  construction,  the  words  "with 
a  view  of  imitating  or  counterfeiting  "  the  mark  of  the  patentee  apply  to  the  whole 
subject  matter.  The  effect  is,  that  if  a  mark  is  put  on  innocently,  without  any  fraudu- 
lent intention,  or  any  view  of  imitating  the  mark  of  the  patentee,  no  penalty  is  incurred. 
This  appears  to  be  the  true  construction,  and  it  is  entirely  consistent  with  reason  and 
justice. 

Bramwell,  B.,  Watson,  B.,  and  Channell,  B.,  concurred. 

Pollock,  C.  B.,  said  (Nov.  23).  The  Court  are  of  opinion  that  the  third  plea  is 
bad,  and  therefore  there  must  be  judgment  for  the  plaintiffs  upon  the  demurrer. 

Rule  discharged. 

Judgment  for  the  plaintiffs  on  the  demurrer  to  the  third  plea. 


[813]  Phillips  and  Another  v.  Edwards  and  Others.  Nov.  23,  1858. — The 
defendants,  owners  of  a  steam-vessel  plying  between  Bristol  and  London,  issued 
every  month  hand-bills  of  the  times  of  their  vessels  sailing,  and  which  contained 
a  notice  that  they  "received  goods  for  shipment  on  the  conditions  and  agreement 
only  that  they  are  not  liable  for  inward  condition,  leakage  and  breakage,  and  that 
they  would  not  receive  any  goods  for  conveyance  by  their  vessels  except  upon 
the  terms  that  they  should  not  be  responsible  for  any  loss  or  damage  of  or  to  such 
goods  from  any  cause  whatever  during  the  voyage."  On  the  8th  March,  the 
plaintiffs,  who  had  received  these  hand-bills,  shipped  on  board  one  of  the  defendants' 
vessels  two  casks  of  brandy  to  be  carried  to  Falmouth.  On  the  11th  March  the 
shipping  broker  delivered  to  the  plaintiffs  a  freight  note,  at  the  foot  of  which  was 
a  notice  that  the  defendants  did  not  hold  themselves  liable  for  leakage  of  oils, 
spirits  or  other  liquids,  unless  from  bad  stowage.  In  the  course  of  the  voyage 
one  of  the  casks  of  brandy  was  staved  in  and  nearly  all  its  contents  lost :  Held, 
that  the  notice  in  the  hand-bills  constituted  the  terms  of  the  contract  under  which 
the  goods  were  shipped,  and  that  those  terras  were  not  qualified  by  the  notice  at 
the  foot  of  the  freight  note,  and  consequently  the  defendants  were  not  responsible. 

[S.  C.  28  L.  J.  Ex.  52.] 

The  first  count  of  the  declaration  stated,  that  the  defendants  were  common  carriers 
of  goods  and  chattels  for  hire  from  Bristol  to  Falmouth  by  water  ;  and  the  plaintifll's, 
whilst  they  were  such  common  carriers,  delivered  to  them,  and  they  then  accepted  from 
the  plaintiffs,  two  casks  of  brandy  to  be  securely  carried  and  conveyed  by  them  from 
Bristol  to  Falmouth,  and  there,  to  wit  at  Falmouth,  safely  and  securely  delivered  for 
the  plaintiffs,  for  certain  reasonable  rewards  to  the  defendants  in  that  behalf :  Yet  the 
defendants,  not  regarding  their  duty,  &c.,  did  not  nor  would  safely  or  securely  convey 
the  said  casks  and  their  contents  from  Bristol  to  Falmouth,  nor  there  to  wit  at 
Falmouth,  safely  or  securely  deliver  the  same  for  the  plaintiffs  ;  but,  on  the  contrary 
theieof,  the  defendants  so  carelessly  and  negligently  conducted  themselves  in  the  pre- 
mises that,  by  and  through  the  carelessness,  negligence  and  default  of  the  defendants, 
one  of  the  casks  became  staved,  broken  and  damaged,  and  a  large  quantity  of  the  brandy 
therein  leaked  out  and  escaped,  &c.  The  second  count  stated,  that  the  plaintiffs 
delivered  to  the  defendants,  and  [814]  the  defendants  accepted  from  the  plaintift's,  two 
casks  of  brandy,  to  be  by  them,  for  certain  reasonable  reward  in  that  behalf,  carried 
and  conveyed  for  the  plaintiffs  from  Bristol  to  Falmouth  by  a  certain  ship  of  the  defen- 
dants, which  was  then  about  to  proceed  and  sail,  and  did  accordingly  proceed  and  sail, 
from  Bristol  to  Falmouth,  upon  the  terms,  amongst  others,  that  the  defendants  should 
take  due  care  of  the  said  goods  during  the  voyage,  and  on  the  arrival  of  the  said 
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goods  at  Falmouth,  ^ould  forthwith  deliver  the  same  at  Falmouth  for  the  plaiutiflFs  : 
Yet  the  defendants  did  not  nor  would  take  due  care  of  the  said  goods  during  the 
voyage,  and  did  not  nor  would,  on  the  arrival  of  the  said  goods  at  Falmouth,  deliver 
the  same  for  the  plaintiffs  ;  but,  on  the  contrary  thereof,  the  defendants  so  carelessly 
and  negligently  conducted  themselves  in  the  premises  that,  by  and  through  the  careless- 
ness, negligence  and  default  of  the  defendants,  and  during  the  voyage,  one  of  the 
said  casks  became  staved,  broken  and  damaged,  and  a  large  quantity  of  the  brandy 
therein  leaked  out,  &c. 

Pleas  (inter  alia)  to  first  count. — First :  that  the  defendants,  at  the  time  of  the 
delivery  of  the  goods  to  them  by  the  plaintiffs,  were  not  common  carriers  of  goods  and 
chattels  for  hire,  as  in  the  first  account  alleged. 

Fifth,  to  the  breach  in  the  first  count.  That  the  cask  and  its  contents  in  the  breach 
mentioned  were  delivered  by  the  plaintiffs,  and  were  accepted  by  the  defendants,  upon 
the  terms  and  special  contract  that  the  defendants  should  not  be  liable  for  inward 
condition,  leakage  or  breakage,  not  for  any  loss  or  damage  of  or  to  such  last  mentioned 
goods  from  any  cause  whatsoever  during  the  said  transit,  and  not  otherwise.  And  that 
the  alleged  damage  to  the  last  mentioned  goods  was  and  is  a  damage  which  by  the 
aforesaid  terms  and  contract  the  defendants  are  not  liable  [815]  to  make  good  to  the 
plaintiffs,  and  for  which  they  are  not  in  any  manner  answerable  in  this  action. 

Sixth  :  to  so  much  of  the  second  count  as  relates  to  the  damage,  leaking  and  loss 
of  the  brandy  and  cask  therein  alleged  to  have  been  staved,  broken  and  damaged. 
That  the  plaintifis  did  not  deliver  to  the  defendants,  nor  did  the  defendants  accept 
the  same  cask  of  brandy  to  be  by  them  carried  upon  the  terms,  amongst  others,  in  the 
second  count  alleged  in  that  behalf. 

Ninth  :  to  the  same  part  of  the  second  count  as  is  by  the  sixth  plea  pleaded  to. 
That  the  said  cask  and  its  contents  was  delivered  to  and  was  accepted  by  the  defen- 
dants under  and  subject  to  the  terms  and  special  contract  in  the  fifth  plea  mentioned, 
and  not  otherwise ;  and  that  the  damage  to  the  last  mentioned  goods  was  and  is  a 
damage  which  by  the  aforesaid  terms  and  contract  the  defendants  are  not  liable  to 
make  good  to  the  plaintiffs,  &c. 

The  replications  joined  and  took  issue  on  the  pleas. 

At  the  trial  before  Watson,  B.,  at  the  last  Bristol  Assizes,  it  appeared  that  the 
defendants  were  owners  of  a  steam  vessel  called  the  "  Pioneer,"  which  plied  between 
Bristol  and  London,  calling  (amongst  other  places)  at  Falmouth.  On  the  8th  March 
last,  the  plaintiffs,  who  were  merchants  in  Bristol,  shipped  on  board  the  "Pioneer" 
two  casks  of  brandy  consigned  to  a  wine  merchant  at  Falmouth.  The  casks  were  in 
good  condition  when  delivered  to  the  defendants,  but  in  the  course  of  the  voyage  one 
of  them  was  staved  in  and  its  contents  nearly  lost.  Evidence  was  adduced  to  shew 
that  this  was  caused  by  the  negligence  of  the  defendants.  The  defendants  proved 
that  every  month  they  circulated  amongst  the  merchants  and  others  at  Bristol  hand- 
bills of  the  times  of  their  vessels  sailing,  and  that  for  several  months,  up  to  the  time 
the  casks  of  [816]  brandy  were  shipped,  these  handbills  had  been  left  at  the  counting- 
house  of  the  plaintiffs,  and  had  been  received  by  them.  These  handbills  contained 
the  following  notice  : — 

"  The  Company  give  notice  that  they  receive  goods  for  shipment  on  the  conditions 
and  agreement  only  of  shipping  the  same  under  a  bill  of  lading  or  receipt  in  the  form 
adopted  by  the  owners  of  the  said  vessels ;  and  if,  from  any  cause  whatsoever,  goods 
shall  be  shipped  without  a  bill  of  lading  or  receipt,  the  owners  of  the  said  vessels  are 
only  liable  to  convey  and  deliver  the  same  on  the  terms  of  the  bill  of  lading  or  receipt 
adopted  by  them,  viz.,  that  these  vessels  have  leave  to  sail  with  or  without  a  pilot ; 
to  touch  and  stay  at  intermediate  ports ;  with  liberty  to  tow  and  assist  vessels ;  and 
that  the  owners  or  agents  have  power  to  tranship  said  goods — and  are  not  liable  for 
inward  condition,  leakage  and  breakage,  contents  or  weights  of  packages, —nor  for  the 
incorrect  delivery  of  goods  from  insufl&ciency  of  marks  or  numbers,  nor  from  any 
accident,  loss  or  damage  arising  from  the  act  of  God,  the  Queen's  enemies  .  .  .  nor 
from  any  consequences  of  the  causes  above  stated.  The  owners  also  give  notice  that 
they  will  not  receive  any  goods  for  conveyance  by  their  vessels  except  upon  the  terms 
that  they  shall  not  be  responsible  for  any  loss  or  damage  of  or  to  such  goods  from  any 
cause  whatever  during  the  transit." 

The  plaintiffs  then  proved  that  on  the  11th  March  the  defendant  Edwards,  who 
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acted  as  shipping  broker  for  the  defendants,  sent  to  the  plaintiffs  the  following  freight 
note : — 


I      Messrs.  T.  Phillips  &  Co 


CIS 

~  c 


[817]  Bristol,  11  March,  1858. 


To  John  Edwards  &  Co., 

77  Quay. 

For  Freight  and  Charges  to  Falmouth  per  "  Pioneer." 


S        Marks  and 
1             Nos. 

Goods. 

Weight. 

Rate. 

Amount. 

Bd  Goods  are  now  landing  at 
)ur  risk  ;  the  Freights  and  Ch 

2  Butts  "^ 

>  Compounds 
1  Hhd.  3 

1  Hhd.  Compounds 

Gal. 
302 

74 

1/2 

£   s.     d. 

1  17     9 

0     9     0 

2  6     9 

§^ 

Wt^  Goods  consigned  to  oider,  or  warehoused  for  the  convenience  of  parties  to  whom 
they  are  consigned,  are  entirely  at  the  risk  and  expense  of  the  proprietors.  All  goods  are 
subject  to  lien  in  favour  of  the  shipowners  generally,  not  only  for  the  freight  and  charges 
thereon,  but  for  all  previously  unsettled  freights  and  charges.  The  owners  of  the  vessels 
do  not  hold  themselves  liable  for  leakage  of  oils,  spirits,  or  otlier  liquids,  or  breakage  of 
glass  or  furniture,  unless  from  bad  stowage. 


It  was  submitted  on  behalf  of  the  defendants  that  they  did  not  undertake  to  carry 
the  goods  as  common  carriers,  nor  on  the  terms  stated  in  the  second  count,  but  on  the 
terms  mentioned  in  the  handbill ;  and  that  the  fifth  and  ninth  pleas  were  proved. 
It  was  contended  on  behalf  of  the  plaintiffs  that  the  terms  of  the  handbill  were 
qualified  by  the  notice  at  the  foot  of  the  freight  note.  No  question  was  left  to  the 
jury ;  but  it  was  arranged  that  the  verdict  should  be  entered  for  the  defendants  on 
the  fifth  and  ninth  pleas,  and  for  the  plaintiffs  on  the  first  and  sixth  issues  with  501. 
damages ;  the  plaintiffs  to  be  at  liberty  to  move  to  enter  the  verdict  for  them  on  the 
fifth  and  ninth  pleas ;  but  if  the  defendants  should  retain  the  verdict  on  those  pleas, 
the  Court  to  say  how  the  other  issues  were  to  be  entered. 

Collier,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 
[818]  Montague  Smith  and  J.  B.  Karslake  shewed  cause  (November  18).  The 
fifth  and  ninth  pleas  were  proved.  The  defendants  contracted  to  carry  the  goods  on 
the  terms  stated  in  the  handbills,  and  the  contract  is  not  qualified  by  the  freight  note. 
A  carrier  may  undertake  to  carry  on  the  terms  that  he  shall  not  be  responsible  for 
any  loss  or  damage  whatsoever :  Austin  v.  The  Manchester,  Sheffield  and  Lincolnshire 
Hailway  Company  (10  C.  B.  454),  M'Manus  v.  I'he  Lancashire  and  Yorkshire  Railway 
Company  (2  H.  &  N.  693),  Austin  v.  The  Manchester,  Sheffield  and  Lincolnshire  Railway 
Company  (16  Q.  B.  600),  The  York,  Neivcastle  and  Berwick  Railway  Company,  Appellants, 
Crisp,  Respondent  (14  C.  B.  527),  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Company 
(7  Exch.  707).  Those  were  cases  of  railway  companies,  and  the  principle  applies 
k  fortiori  to  ordinary  carriers,  because  in  the  case  of  railway  companies  the  conditions 
must  be  reasonable:  17  &  18  Vict.  c.  31,  s.  7.  The  plaintiffs  were  cognizant  of  the 
notice  contained  in  the  handbill,  and  must  be  taken  to  have  assented  to  those  terms : 
Walker  v.  The  Yoi'k  and  North  Midland  Railway  Company  (2  E.  &  B.  750).  Suppose 
there  had  been  a  bill  of  lading :  could  it  have  been  contended  that  the  defendants 
did  not  carry  on  the  terms  therein  mentioned  ?  The  broker  had  no  authority  to 
vary  the  contract;  and  even  if  he  had  authority  to  deliver  the  freight  note,  that 
document  cannot  affect  the  terras  on  which  the  goods  were  previously  shipped.  The 
freight  note  does  not  apply  to  the  shipment  of  goods,  but  only  to  their  landing.  If 
the  handbill  and  freight  note  be  read  together  as  forming  the  contract,  though  the 
fifth  and  ninth  pleas  may  not  be  proved,  still  there  is  a  variance ;  for  the  defendants 
neither  contracted  to  carry  as  common  carriers,  nor  on  the  terms  [819]  mentioned  in 
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the  second  count :  Shaw  v.  The  Ymk  and  North  Midland  Railway  Comjmny  (13  Q.  B.  347). 
White  V.  The  Great  Western  Bailway  Company  (2  C.  B.  N.  S.  7)  is  an  express  authority 
that  the  defendants  did  not  receive  the  goods  as  common  carriers,  and  the  second 
count  is  founded  on  the  ordinary  duty  which  arises  on  the  delivery  of  goods  to  a 
carrier,  where  there  is  no  special  contract.  Either  the  fifth  and  ninth  pleas  were 
proved,  or  the  declaration  was  not  proved. 

Collier  and  Prideaux,  in  support  of  the  rule.  The  notice  contained  in  the  handbill 
does  not  constitute  a  contract,  though,  if  there  had  been  no  other  document,  a  jury 
might  have  inferred  a  contract  from  it.  The  handbill  was  merely  a  general  notice  to 
the  public ;  the  freight  note  was  delivered  with  reference  to  this  particular  transaction, 
and  therefore  overrides  the  general  notice.  If  a  carrier  gives  two  notices,  he  must  be 
bound  by  that  one  which  is  less  beneficial  to  himself :  Mum  v.  Baker  (2  Stark.  N.  P.  255). 
Formerly,  it  was  considered  that  a  common  carrier  could  not  limit  his  responsibility  : 
later  decisions  shew  that  he  may ;  but  there  is  no  authority  that  he  can  altogether 
extinguish  it.  [Pollock,  C.  B.  I  doubt  whether  he  can ;  but  I  express  no  opinion 
either  way.  It  is  clear  that  an  innkeeper  cannot  refuse  to  receive  a  guest.  Watson,  B. 
The  law  with  respect  to  carriers  is  stated  by  Parke,  B.,  in  Johnson  v.  The  Midland 
Railway  Company  (4  Exch.  367).]  The  two  notices  are  inconsistent  with  each  other, 
and  if  the  first  is  qualified  by  the  second,  the  fifth  and  ninth  pleas  were  not  proved. 
It  would  be  difficult  to  frame  a  declaration  on  a  contract  composed  of  the  two  notices, 
and  that  which  is  posterior  in  point  of  time,  or  less  beneficial  to  the  carrier,  must 
prevail.  But,  assuming  that  the  two  notices  constitute  the  contract,  [820]  the  plaintiffs 
are  entitled  to  a  verdict  on  the  second  count ;  for  such  a  notice  does  not  exempt  the 
carrier  from  the  duty  of  taking  common  care  of  the  goods :  Phillips  v.  Clark  (2  C.  B. 
N.  S.  156). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said— In  this  case,  which  was  tried  before  my  brother  Watson 
at  Bristol,  a  rule  was  obtained  to  enter  the  verdict  for  the  plaintiffs  on  the  fifth  and 
ninth  pleas.  We  are  of  opinion  that  the  rule  ought  to  be  discharged,  and  that  the 
verdict  ought  to  stand  for  the  defendants  on  those  pleas.  The  question  turns  upon 
whether  a  notice,  contained  in  a  handbill,  of  the  times  when  the  defendants'  vessel 
would  sail,  was  binding  so  as  to  form  a  contract  between  the  parties ;  for,  if  so,  the 
fifth  and  ninth  pleas  were  proved,  and  they  constitute  an  answer  to  the  action.  We 
are  of  opinion  that  the  contract  was  upon  the  terms  mentioned  in  the  handbill,  which 
was  every  month  circulated  amongst  the  public,  and  which  was  proved,  and  indeed 
admitted  by  Mr.  Collier  on  the  argument,  to  have  been  received  by  the  plaintiffs. 
The  only  difficulty  has  arisen  from  there  being  a  freight  note,  the  terms  of  which  do 
not  correspond  with  the  terms  of  the  handbill.  Mr.  Collier  contended,  on  the  authority 
of  the  case  he  cited,  that  where  there  are  two  sets  of  terms,  the  carrier  is  bound  to 
consider  that  one  as  binding  which  is  least  favourable  to  himself  and  most  favourable 
to  those  he  deals  with — a  rule  of  law  perfectly  clear.  But,  on  looking  at  the  freight 
note,  it  appears  to  us  manifest  that  the  notice  at  the  foot  of  it  does  not  apply  to  the 
case  of  goods  departing  from  the  port,  but  to  goods  arriving  at  the  port.  It  seems  to 
have  been  used  (possibly  by  mistake)  for  the  purpose  of  intimating  the  amount  of 
freight  charged,  and  not  as  indicating  the  terms  on  which  the  goods  were  carried. 
The  defendants  gave  notice  that  they  received  goods  on  the  condition  and  [821] 
agreement  only  of  the  goods  being  shipped  under  a  bill  of  lading  in  the  form  usually 
adopted ;  and  they  also  gave  notice  that  they  would  not  receive  any  goods  for  convey- 
ance by  their  vessels  except  upon  the  terms  that  they  should  not  be  responsible  for 
any  loss  or  damage  of  or  to  such  goods  from  any  cause  whatsoever  during  the  transit. 
For  these  reasons  we  are  of  opinion  that  the  fifth  and  ninth  pleas  correctly  stated  the 
contract,  and  that  those  pleas  were  proved.  It  may  be  observed,  as  an  additional 
reason  for  saying  that  the  contract  is  that  which  was  entered  into  at  the  time  the 
goods  were  shipped,  that  the  freight  note  was  a  matter  occurring  some  days  afterwards. 
The  rule  to  enter  the  verdict  for  the  plaintiffs  on  the  fifth  and  ninth  pleas  will  therefore 
be  discharged. 

Rule  discharged  as  to  setting  aside  the  verdict  for  the  defendants  on  the  fifth  and 
ninth  pleas ;  and  the  issues  on  the  first  and  sixth  pleas  also  entered  for  the  defendants. 
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Holt  v.  Frost.  Nov.  19,  1858. — Goods  having  been  seized  in  execution  and  claimed, 
the  mere  fact  that  the  undersherifF  was  attorney  for  the  claimant  at  the  time  of 
the  seizure,  and  prepared  and  caused  to  be  served  on  himself  as  undersheriff  a 
notice  of  claim  on  behalf  of  such  claimant,  will  not  disentitle  the  sheriff  to  relief 
under  the  interpleader  Act. 

[S.  C.  28  L.  J.  Ex.  55.] 

Quain,  on  behalf  of  the  sheriff  of  Derbyshire,  had  obtained  a  rule  calling  on  the 
plaintiff,  the  execution  creditor,  and  Messrs.  Buller  and  Phillips  and  Ann  Wright, 
claimants,  to  shew  cause  why  they  should  not  appear  and  state  the  nature  and  par- 
ticulars of  their  respective  claims  to  the  goods  seized  by  the  sheriff  under  the  writ  of 
fi.  fa.  in  this  cause,  and  maintain  or  relinquish  the  same,  &c. 

It  appeared  from  the  affidavits  of  the  undersheriff  and  the  sheriffs  officer  that,  the 
plaintiff  having  recovered  judgment  against  the  defendant  for  1841.,  on  the  •29th  of 
September,  the  sheriff  seized  under  a  fi.  fa.  certain  machinery  alleged  to  be  the  property 
of  the  defendant,  but  [822]  which  was  in  the  possession  of  a  servant  of  Messrs.  Buller 
and  Phillips.  On  the  1st  of  October  a  notice  of  claim,  signed  by  F.  Flower  as  agent 
for  Ann  Wright,  was  served  on  the  sheriff.  Previously  to  the  service  of  this  notice 
Messrs.  Simpson  and  Taylor  had  been  the  attornies  of  Miss  Wright.  Mr.  J.  J.  Simpson, 
one  of  the  partners,  was  also  undersheriff,  and  on  the  2nd  of  October,  as  undersheriff, 
caused  an  interpleader  summons  to  be  issued.  On  the  5th,  having  been  informed  that 
Messrs.  Buller  and  Phillips  were  in  possession  under  a  distress  for  interest  due  on  a 
mortgage  to  them,  he  gave  notice  to  the  plaintiff  that  he  should  not  attend  the  summons. 
On  the  6th  the  plaintiff's  attorney  wrote  to  the  undersheriff  denying  the  right  of  Messrs. 
Buller  and  Phillips  to  distrain  upon  the  whole  of  the  goods,  and  on  the  same  day  Miss 
Wright  served  a  second  notice  of  claim.  The  sherifl's  officer  could  not  ascertain  before 
the  23rd  whether  Messrs.  Buller  and  Phillips  claimed  the  whole  of  the  goods.  On  the 
27th  a  fresh  interpleader  summons  was  obtained  by  the  sheriff.  Ann  Wright  swore 
that  she  claimed  under  two  indentures  dated  respectively  the  17th  of  September,  1836, 
and  the  25th  of  July,  1857,  by  which  the  machinery  was  conveyed  to  her,  subject  to  a 
mortgage  to  Messrs.  Buller  and  Phillips. 

The  plaintiff  filed  an  affidavit  in  reply,  from  which  it  appeared  that  the  notice  of 
claim  by  Ann  Wright,  served  on  the  1st  of  October,  had  been  prepared  by  Mr.  Simpson 
the  undersheriff  and  signed  by  Flower,  who  knew  nothing  of  the  matter,  at  his  request, 
and  that  the  indenture  of  the  25th  of  July,  1857,  had  been  prepared  by  Mr.  Simpson. 
On  the  27th  of  October  Simpson  and  Taylor  wrote  to  the  plaintiff,  stating  that  they 
were  not  concerned  for  Miss  Wright,  and  referring  to  a  Mr.  Baker  as  her  solicitor. 
On  the  plaintiff's  applying  to  Mr.  Baker  for  permission  to  inspect  Miss  Wright's  deeds, 
Mr.  Baker  referred  him  to  [823]  Mr.  Simpson.  The  plaintiff  swore  that  he  believed 
that  the  employment  of  Mr.  Baker  was  merely  colourable. 

In  an  affidavit  in  reply,  the  undersheriff  swore  that,  believing  that  the  sheriff  could 
not  call  on  the  parties  to  interplead,  he  caused  an  appraiser  to  go  over  the  mills  with 
Miss  Wright's  security,  for  the  purpose  of  ascertaining  what  effects  on  the  premises 
were  not  comprised  in  it,  and  that  the  notices  of  Miss  Wright's  claim  were  given  by 
his  advice.  Before  the  undersheriff's  agents  were  instructed  to  issue  the  interpleader 
summons,  he  had  determined  to  cease  to  act  as  solicitor  for  Miss  Wright,  and  had 
since  done  no  act  in  that  capacity :  that,  in  pursuance  of  instructions  from  Miss 
Wright,  on  the  25th  of  October  he  had  served  Mr.  Baker,  as  her  solicitor,  with  a 
copy  of  the  interpleader  summons :  he  denied  collusion,  and  alleged  that  he  had  acted 
bona  fide  and  not  for  the  purpose  of  delay. 

The  summons  was  heard  before  Martin,  B.,  at  Chambers,  when,  upon  an  objection 
being  made  to  the  sheriff's  right  to  call  on  the  parties  to  interplead,  the  learned  Judge 
referred  the  parties  to  the  Court. 

Field  (for  the  execution  creditor)  shewed  cause.  The  undersheriff  upon  the 
lodging  of  the  writ  became  bound  to  deal  indifferently  between  the  parties.  He 
should  have  abstained  from  interference  with  the  operation  of  the  execution.  Instead 
of  that  he  appears  to  have  advised  and  prepared  Miss  Wright's  notices  of  claim,  and 
caused  Flower  to  sign  them,  and  to  have  gone  over  the  premises  with  her  security. 
[Bramwell,  B.  Suppose  he  had  not  been  concerned  for  Miss  Wright,  if  he  knew  of  her 
claim  might  he  not  for  his  own  protection  have  gone  to  her  and  advised  her  to  make 
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a  claim  ]]  A  practising  solicitor  ought  to  cease  to  act  as  such  in  respect  of  a  matter 
placed  in  his  hands  as  an  officer  of  the  Crown.  In  Dudden  v.  Long  (1  Bing.  N.  C.  299), 
it  was  [824]  held  that  where  the  undersheriffs  partner  was  concerned  for  some  of  the 
parties,  the  sheriff  was  not  entitled  to  relief :  Tindal,  C.  J.,  saying : — "  Before  we 
accede  to  any  application  under  the  interpleader  Act  we  must  see  that  he  stands  quite 
clear  of  any  connection  with  either  of  the  parties."  That  doctrine  was  acted  upon  in 
Odler  V.  Bower  (4  Dowl.  605),  where  the  undersheriff  was  the  son  and  partner  of  the 
plaintiff;  and  in  Cox  v.  Balne  (2  D.  &  L.  718),  where  the  undersheriff,  acting  as 
attorney  for  certain  creditors  of  the  defendant,  informed  them  of  a  writ  of  fi.  fa.  at 
the  suit  of  the  plaintiff  having  been  placed  in  his  hands  to  execute.  [Watson,  B.  In 
the  case  last  cited  the  undersheriff's  act  created  the  adverse  claim.]  Here  the  sheriff 
has  given  assistance  to  a  claimant.  After  the  abandonment  of  the  first  interpleader 
summons,  and  after  the  delay  which  has  taken  place  the  sheriff  is  not  entitled  to  relief. 
On  this  point  ie  referred  to  Crump  v.  Day  (4  C.  B.  760)  and  Ridgway  v.  Fisher 
(3  Dowl.  567). 

Quain,  for  the  sheriff,  and  Phipson  and  Gray,  for  Miss  Wright  and  Messrs.  Buller 
and  Phillips,  were  not  called  on. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  made  absolute  for 
an  interpleader.  There  is  no  reason  why  an  attorney  being  undersheriff  should  not 
practise,  and  when  no  prejudice  is  sustained  by  the  course  adopted,  and  there  is  no 
misconduct  or  collusion, — when  the  sheriff  has  no  interest,  and  there  are  other  litigant 
parties  on  whom  the  expense  of  the  contest  ought  to  fall,  we  ought  not  to  refuse 
relief.  In  the  present  case  there  are  no  circumsfcinces  which  should  induce  us  not  to 
relieve  the  sheriff.  There  are  some  old  cases  in  which  greater  strictness  prevailed, 
where  the  sheriffs  applicivtion  [825]  was  defeated,  under  circumstances  in  which  we 
should  not  refuse  to  assist  him  at  the  present  day. 

Bramwell,  B.  In  this  case  there  is  no  imputation  of  any  improper — that  is 
dishonest — conduct  against  the  undersheriff;  the  execution  creditor  has  sustained  no 
prejudice,  and  therefore  justice  requires  that  we  should  relieve  the  sheriff  by  ordering 
the  parties  to  interplead. 

Watson,  B.  I  am  of  the  same  opinion.  There  has  been  no  collusion.  It  is  no 
more  than  this,  that  the  undersheriff  being  an  attorney  and  knowing  of  Miss  Wright's 
mortgage,  directed  Flower  to  make  a  claim  for  her.  In  Ostler  v.  Bower  (4  Dowl.  605) 
the  undersheriff  was  interested;  in  Cox  v.  Balne  (2  D.  &  L.  718),  he  had  communi- 
cated facts  which  accelerated  the  issuing  of  a  fiat  in  bankruptcy  against  the  defendant, 
and  so  had  created  the  claim.  The  delay  in  applying  to  the  Court  has  been  satis- 
factorily explained, 

Channell,  B.  If  I  could  see  that  the  parties  had  been  prejudiced  by  the  act  of 
the  undersheriff,  I  should  not  interfere.  But  in  a  case  where  no  prejudice  has  been 
sustained,  I  should  pause  before  refusing  relief  to  the  sheriff.  The  affidavits  do  not 
make  out  any  case  of  collusion. 

Kule  absolute. (c) 

[826]  The  Attorney  General  v.  Munby.  1858. — D.  by  his  will  bequeathed  to 
W.  certain  personal  estate  of  the  value  of  74871.  upon  trust  for  D.'s  daughter, 
the  wife  of  B.,  during  her  life,  and  provided  she  died  without  issue,  he  bequeathed 
the  same  to  B.,  his  heirs  and  assigns.  B.  by  his  will  bequeathed  the  said  and  all 
his  other  personal  estate  to  S.  and  the  defendant,  upon  trust  to  pay  debts  and 
legacies,  and  as  to  the  residue  in  trust  for  such  purposes  as  his  wife  should  by 
her  will  appoint,  and  in  default  of  such  appointment,  in  trust  for  her  executors 
and  administrators.  B.  appointed  S.  and  the  defendants  executors  of  his  will, 
and  died,  leaving  his  wife  him  surviving.  After  the  death  of  B.  his  wife  appointed 
the  defendant  with  two  other  persons  trustees  of  the  will  of  D.  in  the  place  of 
W.,  and  all  the  personal  estate  of  D.  was  assigned  by  D.  to  them.  The  wife  of  B. 
appointed  the  defendant,  with  the  two  last  mentioned  persons,  executors  of  her 

(c)  The  1  Hen.  5,  c.  4,  which  provided  that  no  undersheriff,  &c.,  should  be 
attorney  in  the  King's  Courts  during  the  time  he  was  in  office,  was  repealed  by  the 
1  Vict.  c.  55,  s.  1  ;  and  the  22  Geo.  3,  c.  46,  s.  14,  which  prohibited  an  undersheriff 
from  acting  as  an  attorney  at  general  or  quarter  sessions,  was  repealed  by  the  6  & 
7  Vict.  c.  73,  Sched.  1,  part  1. 
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will,  and  bequeathed  to  them  the  whole  of  her  personal  property  on  certain  trusts. 
She  died  without  ever  having  had  issue,  and  more  than  two  years  after  her  death 
S.  and  the  defendant,  on  being  applied  to  for  payment  of  legacy  duty  on  the 
above  sum  of  74871.,  by  a  certain  writing,  signed  by  them,  reciting  the  bequest 
by  D.  to  B.,  professed  to  disclaim  and  renounce  such  bequest.  Held,  that  it  was 
not  competent  for  the  defendant  to  disclaim  the  bequest  after  B.  had  accepted 
and  bequeathed  it,  and  that  the  defendant  was  liable  as  executor  of  B.  to  pay  a 
legacy  duty  of  101.  per  cent. 

Information  by  the  Attorney  General  for  legacy  duty,  charging  the  defendant  as 
executor  of  V.  Bealby.     Plea :  nil  debet. 

At  the  trial  a  special  verdict  was  found,  which  (so  far  as  material)  is  as  follows  : — 
Robert  Driflfield,  on  the  24th  February,  1813,  made  and  published  his  will  in  writing, 
and  thereby  gave  and  bequeathed  to  G.  Wailes  all  and  every  his  goods,  plate  and 
linen,  liquors  and  other  stocks  and  furniture  in  and  about  his  dwelling  house  :  Upon 
trust  to  permit  his  daughter  Ann  Bealby,  the  wife  of  Varley  Bealby,  to  use  and 
enjoy  the  same  during  her  life.  And  the  testator  likewise  gave  to  G.  Wailes,  all 
his  government  stock  and  monies  in  the  funds,  and  other  his  personal  estate  and 
eflfects  whatsoever  and  wheresoever  :  Upon  trust  to  pay  the  dividends,  interest,  &c., 
to  his  said  daughter  during  her  life  for  her  sole  use  :  Upon  trust  to  pay  such  legacies 
as  the  testator  should  by  any  paper  signed  by  him  direct  or  appoint,  and  in  default  of 
such  appointment  upon  trust  for  such  person  or  persons  as  his  said  daughter  should 
by  her  will  devise  and  bequeath  the  same.  And  the  testator  appointed  G.  Wailes 
sole  executor  of  his  will.  The  testator,  on  the  23rd  September,  1814,  made  and 
published  a  codicil  in  writing  to  his  will,  and  thereby  gave  and  bequeathed,  after  the 
decease  of  his  said  daughter,  [827]  provided  she  died  without  leaving  any  child,  to 
certain  persons  in  the  codicil  mentioned  certain  specific  legacies.  And,  after  the 
decease  of  his  said  daughter,  the  testator  gave  and  bequeathed  all  his  household 
furniture,  plate,  linen  and  china,  with  all  the  residue  and  remainder  of  his  personal 
estate  of  what  nature  or  kind  soever,  after  payment  of  the  legacies  in  the  codicil 
specified,  to  his  son  in  law,  the  said  V.  Bealby,  his  heirs  and  assigns.  And  the  testator, 
on  the  3rd  December,  1816,  died,  without  having  altered  or  revoked  his  will  or  codicil. 
G.  Wailes,  on  the  11th  April,  1817,  proved  the  will  and  codicil,  and  took  upon  himself 
the  execution  thereof  and  of  the  trusts  therein  mentioned,  and  became  and  was,  and 
continued  to  be,  such  executor  and  trustee  until  the  appointment  of  new  trustees  and 
the  assignment  hereinafter  mentioned.  V.  Bealby,  on  the  9th  June,  1836,  made 
and  published  his  will  in  writing  and  thereby  gave  and  bequeathed  the  personal  estate 
which  he  was  entitled  to  under  the  will  of  R.  Driffield,  the  father  of  his  wife,  and  all 
other  his  personal  estate  Avhatsoever  unto  S.  Spencer,  S.  Johnstone  and  J.  Munby  : 
Upon  trust  thereout  to  pay  his  funeral  and  testamentary  expenses,  and  the  debts 
which  he  should  owe  at  his  decease,  and  the  pecuniary  legacies  and  the  legacy  duty 
upon  the  same  legacies  thereinbefore  bequeathed  :  And  upon  further  trust  to  pay  the 
expences  of  certain  policies  of  insurance,  and  subject  to  the  trusts  aforesaid  :  Upon 
trust  to  invest  the  residue  in  the  public  stocks  or  funds,  or  upon  real  or  government 
securities  at  interest,  and  he  directed  that  the  said  S.  Spencer,  S.  Johnstone  and 
J.  Munby  and  the  survivors,  &c.,  of  them  should  stand  possessed  and  interested  of 
and  in  the  monies  so  to  be  invested,  upon  trust  to  pay  certain  annuities  and  legacies 
therein  mentioned.  And  as  to  the  residue  of  the  said  trust  monies,  he  directed  that 
the  same  should  be  upon  the  trusts  following,  namely  :  Upon  [828]  such  trusts,  and 
for  such  purposes,  and  subject  to  such  powers,  provisoes  and  declarations  as  Ann 
Bealby,  by  her  will  or  any  codicil  thereto,  should  direct  or  appoint,  and,  in  default  of 
such  direction  or  appointment,  in  trust  for  the  executors  and  administrators  of  his 
said  wife  as  part  of  her  personal  estate.  And  V.  Bealby  appointed  the  said  S.  Spencer, 
S.  Johnstone  and  J.  Munby  executors  of  his  will.  V.  Bealby,  on  the  22nd  October, 
1836,  died,  without  having  altered  or  revoked  his  will,  and  leaving  the  said  Ann  Bealby 
him  surviving ;  and  the  said  S.  Spencer,  S.  Johnstone  and  J.  Munby,  on  the  2nd 
May,  1837,  proved  the  last  mentioned  will,  and  took  upon  themselves  the  execution 
thereof.  After  the  death  of  V.  Bealby,  on  the  6th  June,  1845,  G.  Wailes  declined 
further  to  act  in  the  execution  of  the  trusts  of  the  will  of  R.  Driffield  ;  and,  by  an 
indenture  then  made  between  Ann  Bealby  of  the  first  part,  G.  Wailes  of  the  second 
part,  B.  Hague,  J.  Swann  and  the  said  J.  Munby  of  the  third  part,  Ann  Bealby,  under 
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and  by  virtue  of  the  powers  given  to  her  by  the  will  of  R.  Driffield,  nominated  and 
appointed  B.  Hague,  John  Swann  and  J.  Munby  to  be  trustees  of  the  personal  estate 
by  the  will  and  codicil  of  R.  Driffield  bequeathed  as  aforesaid,  in  the  place  of  G.  Wailes ; 
and  G.  Wailes,  by  the  direction  of  Ann  Bealby,  by  the  said  indenture,  assigned  unto 
B.  Hague,  J.  Swann  and  J.  Munby  all  the  personal  estate  then  vested  in  G.  Wailes  as 
such  executor  and  trustee  under  the  will  and  codicil  of  R.  Driffield,  upon  the  trusts  in 
the  said  will  and  codicil  declared.     That,  according  to  the  terms  and  true  intent  and 
meaning   of   the   said  indenture,  the  whole  of   the  personal   estate  and   effects   of 
R.  Driffield  therein  comprised  were  assigned,  delivered  and  transferred  by  G.  Wailes, 
and  actually  came  into  the  hands  and  possession  of  B.  Hague,  J.  Swann  and  J.  Munby, 
as  such  new  trustees  in  the  place  of  G.  Wailes,  and  so  con-[829]-tinued  in  their  hands 
and  possession  until  the  death  of  Ann  Bealby,   and  from  thence  until  the  day  of 
exhibiting  the  said  information.     After  such  appointment  and  assignment,  that  is  to 
say  on  the  19th  October,  1848,  Ann  Bealby  made  and  published  her  will,  and  thereby 
appointed  B.  Hague,  J.  Swann  and  J.  Munby  executors  of  her  will,  and  gave  and 
bequeathed  to  them  the  whole  of  her  personal  property  on  certain  trusts  therein 
mentioned.     S.  Johnstone  died  in  the  lifetime  of  Ann  Bealby.     On  the  12th  June, 
1850,  Ann  Bealby  died  without  ever  having  had  any  child,  and  without  having  altered 
or  revoked  her  will ;  and  the  payment  of  the  legacies  and  the  purchase  of  the  annuities 
directed  by  the  will  and  codicil  of  R.  Driffield  to  be  made  and  completed  after  the 
death  of  Ann  Bealby  was,  after  her  death,  on  the  1st  January,  1851,  duly  made  and 
completed,  and  the  value  of  the  household  furniture,  plate,  linen  and  china,  and  of  all 
the  residue  and  remainder  of  the  personal  estate  and  effects  of  R.  Driffield,  after  the 
payment  of  the  said  legacies  and  purchase  of  the  said  annuities  had  been  so  made  and 
completed,  amounted  to  74871.   12s.   Id.      The  debts  and  testamentary  and  funeral 
expences  of  V.  Bealby,  and  the  legacies  and  bequests  by  him  given  and  bequeathed, 
and  all  the  sums  by  his  will  directed  to  be  paid,  before  and  after  the  death  of  Ann 
Bealby,  were  paid  by  J.  Munby  and  S.  Spencer,  as  such  executors  of  V.  Bealby,  with 
and  out  of  the  personal  estate  of  V.  Bealby  other  than  and  different  from  the  personal 
estate  which  he  was  entitled  to  under  the  will  of  R.  Driffield.     S.  Johnstone  in  his 
lifetime   did   not,    nor   until  the   execution   by  them  of   the  disclaimer  hereinafter 
mentioned,  did  J.  Munby  and  S.  Spencer,  or  either  of  them,  ever  in  any  wise  do  any 
act,  except  as  herein  stated,  shewing  their  assent  to  or  dissent  from  the  bequest  of 
R.  Driffield  of  the  residue  of   his  personal  estate  to  V.  Bealby,  so  by  the  codicil 
bequeathed  as  aforesaid,  [830]  and  ever  since  and  from  the  death  of  Ann  Bealby  until 
the  execution  of  the  disclaimer  hereinafter  mentioned,  and  from  thence  continually 
until  the  exhibiting  the  said  information,  the  said  personal  estate  has  continued  to  be 
in  the  hands  and  possession  of  B.  Hague,  J.  Swann  and  J.  Munby,  and  the  proceeds 
thereof  have  been  applied  by  them  in  accordance  with  the  directions  and  requisitions 
of  the  respective  wills  of  R.  Driffield  and  Ann  Bealby ;  and  B.  Hague,  J.  Swann  and 
J.  Munby  have  at  all  times  retained  the  said  personal  estate  for  the  benefit  of  the 
several  persons  entitled  thereto  under  the  said  respective  wills.     More  than  two  years 
after  the  death  of  Ann  Bealby,  S.  Spencer  and  J.  Munby,  having  before  then  been 
applied  to  and  requested  by  the  Commissioners  of  Inland  Revenue  to  pay  the  legacy 
duty  on  the  said  sum  of  74871.  12s.  Id.  arising  from  the  personal  estate  bequeathed 
by  R.  Driffield  to  V.  Bealby,  by  a  certain  writing  signed  by  them  respectively,  after 
reciting  that  R.  Driffield,  by  the  codicil  to  his  will,  gave  and  bequeathed  all  his  house- 
hold furniture,  plate,  linen  and  china,  with  all  the  residue  and  remainder  of  his  personal 
property  of  what  nature  or  kind  soever,  to  his  son  in  law  V.  Bealby,   professed  to 
disclaim  and  renounce  the  bequest  so  made  by  R  Driffield  to  V.  Bealby.     The  special 
verdict  then   found   that   the   legacy   duty   was    101.   per   cent.,  and   amounted  to 
7481.  15s.  2d. ;  and  that  J.  Munby,  as  executor  of  V.  Bealby,  was  requested  to  pay  it, 
but  refused  to  do  so. 

Sir  F.  Kelly  (Pigott  with  him),  for  the  Crown.  The  question  is,  whether  the 
Crown  is  entitled  to  legacy  duty  on  the  sum  of  74871.  12s.  Id.  R.  Driffield,  who 
died  in  1816,  bequeathed  that  sum  to  his  daughter,  the  wife  of  V.  Bealby,  for  life, 
and  in  the  event  of  her  death  without  issue  to  V.  Bealby  absolutely.  V^.  Bealby  by 
his  will  bequeatherl  [831]  his  reversionary  interest  in  it,  together  with  other  personal 
estate,  to  such  person  as  his  wife  should  appoint,  and  in  default  of  appointment  to 
her  personal  representatives.  She  survived  him  and  died  in  1850  without  having 
made  any  appointment ;  whereby  his  executors  became  entitled  to  this  sum  in  trust 
for  the  representatives  of  his  wife.      No  doubt,  legacy  duty  would  attach  upon  the 
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bequest  by  E.  Driffield  to  V.  Bealby,  but  the  executors  of  the  latter  have  executed  an 
instrument  which  they  contend  is  a  disclaimer  of  the  legacy,  and  that  consequently  it 
never  vested  in  their  testator,  but  passed  to  his  wife.  It  is  not  competent,  however, 
for  the  executors  of  V.  Bealby  to  disclaim  the  legacy  after  their  testator  has  accepted 
and  bequeathed  it  by  his  will.  There  is  no  direct  authority  on  the  subject.  [Martin,  B. 
There  are  cases  to  this  effect,  that  where  an  estate  has  once  vested,  it  cannot  be  got 
rid  of  by  disclaimer,  but  there  must  be  a  conveyance.]  There  are  also  cases  which 
shew  that  an  executor  cannot  take  upon  himself  the  execution  of  part  of  a  will  and 
disclaim  the  rest.  Suppose  V.  Bealby,  instead  of  leaving  this  legacy  to  his  wife,  had 
left  it  to  a  stranger,  could  his  executors  have  defeated  the  gift  by  executing  a  deed  of 
disclaimer'?  The  defendant  must  contend  that  the  executors  might,  by  disclaiming, 
take  away  the  legacy  from  any  person  to  whom  V.  Bealby  bequeathed  it  and  remit  it 
to  the  estate  of  R.  Driffield,  so  as  to  cause  him  to  have  died  intestate  as  to  that  sum. 
These  considerations  shew  that  the  instrument  called  a  disclaimer  had  no  legal  effect. 
Moreover,  V.  Bealby  by  his  will  charges  this  legacy  with  payment  of  his  debts. 
Suppose  that  at  the  time  of  the  alleged  disclaimer  he  owed  70001.,  might  not  the 
creditor  enforce  payment  out  of  the  legacy  1  If  the  executors  have  power  to  disclaim, 
they  might  defeat  the  right  of  a  creditor  as  well  as  the  legatee.  From  the  [832]  year 
1845  the  trustees  have  held  the  money  on  the  trusts  of  the  will  of  R.  Driffield,  one  of 
which  was  that,  on  the  death  of  his  daughter  without  issue,  the  money  should  be  held 
on  trust  for  V.  Bealby  or  his  personal  representatives.  The  duty  is  claimed  under 
the  55  Geo.  3,  c.  184,  Sched.  pt.  3,  Legacies,  and  the  36  Geo.  3,  c.  52,  s.  13. 

The  Court  then  called  on 

Hugh  Hill,  for  the  defendant.  The  36  Geo.  3,  c.  52,  s.  13,  might  afford  ground 
for  a  claim  against  the  defendant  as  a  trustee  under  R.  Driffield's  will ;  but  he  is  not 
liable  under  this  information  as  executor  of  V.  Bealby's  will.  By  the  6th  section  of 
that  Act,  if  an  executor  retains  a  legacy  for  the  benefit  of  himself  or  any  other  person, 
the  legacy  duty  is  the  debt  of  the  executor ;  but  if  he  pays  the  legacy  to  the  person 
entitled  to  it,  the  legacy  duty  becomes  the  debt  both  of  the  executor  and  the  legatee. 
The  defendant  is  charged  because  there  has  been  an  actual  payment  to  V.  Bealby, 
or  to  the  defendant  as  representing  him,  and  because,  if  V.  Bealby  had  been  alive 
and  had  received  the  legacy,  he  would  have  been  liable  to  pay  the  duty.  But  the  facts 
stated  in  the  special  verdict  shew  that  there  has  been  no  payment  to  the  defendant  as 
executor  of  V.  Bealby.  [Martin,  B.  Three  persons  are  entitled  to  the  legal  interest 
in  the  chattel,  and  one  of  them,  as  executor,  is  in  equitable  possession  of  the  chattel 
and  beneficially  interested :  surely  he  may  be  treated  as  in  possession  of  the  chattel 
one  way  or  another.]  It  is  found  by  the  special  verdict  that  the  property  actually 
came  into  the  possession  of  the  defendant  and  the  two  other  persons  as  trustees  of  the 
will  of  R.  Driffield,  and  so  continued  in  their  possession  until  the  filing  of  the  informa- 
tion. Consistently  with  that,  the  defendant  may  have  had  nothing  more  than  a  joint 
controul  with  them.  It  is  sought  to  [833]  charge  the  defendant,  because  he,  as 
executor  of  V.  Bealby,  has  received  this  legacy ;  but  the  special  verdict  finds  that  the 
trustees  under  R.  Driffield's  will  still  retain  it.  [Martin,  B.  The  defendant  is  charged 
by  reason  of  his  testator  having  dealt  with  a  legacy  bequeathed  to  him  by  R.  Driffield.] 
Suppose  the  trustees  had  incurred  costs  in  the  execution  of  their  trust,  would  they  be 
entitled  to  retain  them  as  against  the  executor?  According  to  the  allegations  in  the 
special  verdict  they  might,  and  would  only  be  bound  to  pay  over  the  balance.  It  is 
conceded  that  where  an  interest  has  once  vested  it  cannot  be  disclaimed.  But  in 
this  case  V.  Bealby  had  a  mere  contingent  interest  in  the  legacy.  His  interest  might 
have  been  defeated  by  his  wife  having  issue  or  making  an  appointment.  Therefore, 
nothing  vested  in  him  prior  to  his  wife's  death.  [Martin,  B.  In  one  sense  that  is 
so,  but  in  another  it  is  evident  that  the  interest  did  vest,  for  V.  Bealby  devised  it  and 
intended  to  take  every  benefit  which  could  arise  from  it.]  There  is  difficulty  in  say- 
ing that  it  was  not  such  an  interest  as  would  be  disposable  by  will,  and  there  are 
authorities  that  an  executor  cannot  defeat  the  will  of  his  testator ;  therefore  the  only 
point  is  whether  the  facts  found  in  the  special  verdict  support  the  information. 
[Martin,  B.     In  effect  they  prove  it.] 

Per  Curiam. (a)     There  must  be  judgment  for  the  Crown. 

Judgment  for  the  Crown. (i) 

(a)  Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B. 
{bj  Decided  in  Hilary  Term  (Jan.  30),  1856. 
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[834]  The  Attorney  General  v.  Shield  June  10,  1858. — By  a  marriage  settle- 
ment, executed  in  1807,  certain  lands  were  conveyed,  subject  to  "an  annuity  or 
clear  yearly  sum  of  1001.,  freed  and  clear  and  without  any  deduction  or  abate- 
ment whatsoever  in  respect  of  any  taxes  or  impositions  then  already  or  which 
should  thereafter  be  taxed,  charged,  assessed  or  imposed  upon  the  said  premises, 
or  upon  £he  said  annuity  by  authority  of  parliament  or  otherwise  howsoever." 
Held,  that  the  parties  paying  the  annuity  were  entitled  to  deduct  income  tax 
under  the  5  &  6  Vict.  c.  35,  ss.  103,  73,  and  that  the  annuitant,  refusing  to 
permit  the  deduction,  was  liable  to  the  penalty  under  section  103. 

[S.  C.  28  L.  J.  Ex.  49.     Kef  erred  to,  Blount  v.  Blount,  [1916]  1  K.  B.  233.] 

This  was  an  information  for  penalties  against  an  annuitant,  for  refusing  to  permit 
the  party  liable  to  the  payment  of  the  annuity,  which  was  charged  upon  lands,  to  deduct 
the  income  tax  from  two  several  half-yearly  payments  thereof. 

Plea.     Not  guilty. 

At  the  trial  before  Martin,  B.,  at  the  Middlesex  sittings  after  last  Easter  Term,  it 
appeared  that  the  defendant,  who  was  the  widow  of  one  R.  Shield,  was  entitled  to 
an  annuity  of  1001.  under  a  marriage  settlement  executed  in  1807,  by  which  certain 
freehold  tenements  were  conveyed  to  trustees  upon  trust,  to  take  out  of  the  rents 
"an  annuity  or  clear  yearly  sum  of  1001.,"  to  be  paid  to  the  trustees  quarterly,  "freed 
and  clear  and  without  any  deduction  or  abatement  whatsoever  in  respect  of  any 
taxes,  charges,  rates,  assessments  or  impositions  then  already,  or  which  should  there- 
after be  taxed,  charged,  rated,  assessed,  or  imposed  upon  the  said  premises  or  any 
part  thereof,  or  upon  the  said  annuity  or  yearly  sum  of  1001.  or  any  part  thereof, 
by  authority  of  parliament  or  otherwise  howsoever,  or  for  or  in  respect  of  any 
other  matter,  cause  or  thing  whatsoever."  One  Burrell  who  had  purchased  the  pro- 
perty, subject  to  this  annuity,  tendered  the  amount  of  two  quarterly  payments 
thereof,  less  income  tax,  to  the  defendant.  She  refused  to  permit  the  income  tax  to 
be  deducted,  and  afterwards  distrained  for  the  whole  amount  upon  the  tenants. 

Upon  this  evidence  the  learned  Judge  directed  a  verdict  for  the  Crown  for  two 
penalties,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  her. 

Collier  having  obtained  a  rule  nisi  accordingly, 

[835]  Wilde  and  Beavan  now  shewed  cause.  The  duty  here  charged  is  payable 
under  the  provisions  of  the  5  &  6  Vict.  c.  35,  Schedule  (A.).  The  income  tax  on  the 
whole  of  the  land  is  in  the  tirst  instance  charged  on  and  payable  by  the  owner.  Then 
section  60,  No.  IV.,  rule  10,  provides  that  "Where  any  such  lands,  &c.,  are  subject 
or  liable  to  the  payment  of  any  rent-charge,  &c.,  or  any  annuity,  &c.,  or  other  annual 
payment  thereupon  reserved  or  charged,  the  landlord,  owner,  or  proprietor  by  whom 
any  deduction  shall  have  been  allowed  as  aforesaid,  and  the  owner  or  proprietor  being 
also  occupier  and  charged  to  the  said  duties,  shall  deduct  and  retain  out  of  every  such 
rent-charge,  annuity,  &c.,  so  much  of  the  said  duties  or  payments  on  account  of  the 
same  (the  just  proportion  of  the  sums  allowed  by  the  Commissioners  in  the  cases 
authorized  by  this  Act  being  first  deducted)  as  a  like  rate  of  7d.  for  every  20s.  of  such 
rent-charge,  annuity,  &c.,  shall  by  a  just  proportion  amount  unto"  (and  see  16  &  17 
Vict.  c.  34,  s.  40).  The  penalty  of  501.  for  refusing  to  allow  the  deduction  is  imposed 
by  section  103  ;  and  that  section  further  provides,  that  "  All  contracts,  covenants  and 
agreements  made  or  entered  into,  or  to  be  made  or  entered  into,  for  payment  of  any 
interest,  rent  or  other  annual  payment  aforesaid,  in  full,  without  allowing  such  deduc- 
tion as  aforesaid,  shall  be  utterly  void."  The  73rd  section  of  the  same  Act  seems  to 
make  express  provision  for  such  a  case  as  the  present. (6) 

Watkin  Williams,  in  the  absence  of  Collier,  argued  in  support  of  the  rule.  The 
defendant  has  not  incurred  the  penalty,  because,  in  refusing  to  accept  less  than  the 
full  sum  of  251.  for  each  quarter,  she  has  not  refused  to  allow  [836]  a  deduction  of 
the  income  tax.  The  object  of  the  settlor  was  to  grant  to  the  defendant  1001.  a  year 
clear  of  any  deduction,  and  for  that  purpose  the  settlement  secures  to  the  defendant 
an  annuity  varying  in  amount,  that  is  to  say,  1001.  a  year,  plus  the  amount  of  taxes 
at  any  time  chargeable  upon  it.  So  that  if  the  income  and  other  taxes  should  at  any 
time  he  101.  a  year,  the  annuity  would  then  be  1101.     [Martin,  B.     Would  not  that 

(b)  See,  however,  as  to  section  73,  In  re  Knight,  1  Exch.  801. 
Ex.  Div.  XIII  —23 
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be  bad  as  a  rent  1    Pollock,  C.  B.     We  have  nothing  to  do  with  the  intention  of  the 
settlor.     The  Acts  imposing  the  tax  break  through  all  private  arrangements.] 

Per  Curiam.     The  rule  must  be  discharged. 

Kule  discharged.(a) 


Jones  v.  Simpson.  Nov.  25,  1858. — The  defendant  being  indebted  to  the  plaintiff 
on  a  bill  for  251.,  accepted  by  him  for  the  accommodation  of  one  B.,  was  served 
with  a  writ  of  summons  on  the  23rd  of  July,  and  judgment  was  signed  on  the 
31st  for  291.  15s.  debt  and  costs.  On  the  24th  the  defendant  petitioned  the 
Court  of  Bankruptcy  for  protection,  under  the  211th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849 ;  and  in  the  account  of  his  debts,  filed  under  the 
214th  section,  on  the  17th  of  August,  inserted  the  plaintiff  as  a  creditor  for  the 
bill,  saying  nothing  as  to  the  consideration  or  as  to  the  costs.  His  proposal  for 
the  compromise  of  his  debts  was  duly  assented  to  at  two  private  sittings  by 
majorities  consisting  of  3-5ths  of  his  creditors,  who  had  proved  debts  amounting 
to  101.  The  Court  approved  and  confirmed  the  proposal,  and  granted  to  the 
defendant  a  certificate  of  the  filing  and  entering  of  record  of  such  approval,  &e., 
and  endorsed  on  such  certificate  a  protection  from  arrest,  under  the  216th  section, 
until  25th  of  March,  1859.  The  defendant's  goods  having  been  seized  under  a 
fi.  fa.  in  the  action  at  the  suit  of  the  plaintiff,  and  a  Judge  at  Chambers  having 
set  aside  the  execution  :  on  motion  to  set  aside  this  order,  on  the  grounds  ;  first, 
that  the  defendant's  property  was  not  protected  by  the  order  under  section  216 ; 
secondly,  that  the  protection  was  void  against  the  plaintiff,  on  the  ground  that 
his  debt  was  not  truly  specified ;  thirdly,  that  the  order  should  not  have  been  to 
set  aside  the  execution,  but  simply  that  the  sheriff  should  withdraw :  Held,  that 
the  defendant's  property  was  protected,  and  that  the  order  was  rightly  made. 

[S.  C.  28  L.  J.  Ex.  180;  4  Jur.  (N.  S.)  1282.] 

This  was  an  action  brought  to  recover  251.  on  a  bill  of  exchange  which  had  been 
accepted  by  the  defendant  for  the  accommodation  of  one  Baxter.  The  writ  was  served 
[837]  on  the  23rd  of  July,  and  judgment  signed  on  the  31st  for  the  sum  of  251.  15s. 
and  41.  costs,  making  together  291.  15s.  On  the  24th  of  July  the  defendant  filed  a 
petition  in  the  Court  of  Bankruptcy  for  the  Birmingham  district,  under  the  211th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  praying  that  his  person  and 
property  might  be  protected  from  process  until  further  order ;  whereupon  the  Court 
granted  such  protection  till  the  25th  of  August.  On  the  17th  of  August  the  defen- 
dant filed  an  account  and  statement  of  his  debts,  and  the  consideration  thereof,  and 
the  names,  &c.  of  his  creditors,  and  a  full  account  of  his  estate  and  effects,  and  a 
proposal  for  the  future  payment  or  compromise  of  his  debts,  in  pursuance  of  the 
214th  section.    The  plaintiff's  name  appeared  as  a  creditor  in  the  account  as  follows  : — 


No. 

Names,  residence  and 
occupation  of  creditors. 

Amount. 

When 
contracted. 

Nature  and  consideration  of  the 
debt  and  securities,  if  any,  and 
estimated  value  of  such  securities. 

23 

Jones, 

Grocer,  Walsall. 

£25. 

As  holder  of  a  bill  drawn 
by      Abraham      Baxter, 
tailor,  Ashted,  Birming- 
ham, and  accepted  by  me, 
dated    20th   of    October, 
1858,  for  £25. 

At  the  first  private  sitting,  on  the  25th  of  August,  the  defendant's  offer  of  com- 
promise was  assented  to  by  a  majority  of  creditors,  consisting  of  more  than  three- 
fifths  in  number  and  value  of  the  creditors  present  who  had  proved  debts  to  the 
amount  of  101.,  as  provided  for  by  the  215th  section.     The  25th  of  September  was 

(a)  Collier,  on  the  12th  of  June,  applied  to  the  Court  to  allow  the  rule  to  be 
re-opened,  and  the  case  stood  over,  but  he  ultimately  abandoned  his  intention  of 
further  arguing  the  matter. 
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appointed  for  the  second  private  sitting,  and  the  protection  to  the  defendant's  person 
and  property  was  renewed  till  that  time,  under  section  211.  At  the  second  sitting, 
a  majority,  consisting  of  more  than  three-fifths  in  number  and  value  of  the  creditors 
[838]  who  had  proved  debts  to  the  amount  of  101.,  agreed  to  accept  the  defendant's 
proposal,  which  was  to  pay  7s.  6d.  in  the  pound,  payable  by  instalments  secured  by 
promissory  notes  at  three,  six  and  nine  months,  the  last  mentioned  note  to  be  the 
joint  note  of  the  defendant  and  one  Watson.  The  resolution  or  agreement  was 
reduced  into  writing  and  confirmed  by  the  Court ;  and  the  Commissioner  granted  to 
the  defendant  a  certificate  of  the  filing  and  entering  of  record  of  such  approval  and 
confirmation,  and  endorsed  on  the  certificate  a  protection  from  arrest  till  the  25th  of 
March,  1859.  It  was  admitted  that  the  proper  notices  had  been  duly  served,  and 
that  the  defendant  had  sent  to  the  plaintiff  three  promissory  notes,  each  being  for  the 
payment  of  31.  2s.  6d.,  payable  at  three,  six  and  nine  months  respectively,  which  notes 
had  not  been  returned.  On  the  6th  of  November  execution  issued  for  the  sum  of 
311.  3s.,  and  on  the  8th  of  November  the  defendant's  goods  were  seized  under  a  fi.  fa. 
The  plaintiff  alleged  that  the  first  intimation  he  had  that  the  bill  had  been  accepted 
for  the  accommodation  of  Baxter  was  by  the  defendant's  affidavit. 

On  affidavits  of  these  facts,  Martin,  B.,  at  Chambers,  made  an  order  setting  aside 
the  execution. 

Grifiits  moved  to  set  aside  this  order.(a)  The  first  question  is,  whether,  under 
the  216th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  the  property  of  the 
debtor  is  protected.  Section  211  expressly  empowers  the  Court  to  grant  a  protection 
extending  to  the  property  as  well  as  the  person  of  the  debtor.  But  the  protection 
under  that  section  was  not  renewed  after  the  25th  of  September.  The  216th  section 
merely  enables  the  Court  to  endorse  on  the  certificate  "  a  protection  from  arrest."  It 
provides  that  the  petitioner  "  shall  be  free  from  [839]  arrest,"  and  that  any  "  officer 
arresting  such  petitioner"  shall  be  liable  to  a  penalty.  In  Blackford  v.  Hill  (15  Q.  B. 
116)  it  was  held  that  a  certificate  under  the  7  &  8  Vict.  c.  70,  ss.  5,  6,  was  merely  a 
protection  from  arrest,  and  could  not  be  pleaded  in  bar  of  an  action  till  the  agreement 
should  have  been  carried  into  effect  and  the  case  brought  within  the  12th  and  13th 
sections  of  that  Act.  Under  the  Act  now  in  question  there  is  no  protection  to  the 
petitioner's  property  unless  it  is  vested  in  the  assignee,  as  provided  for  by  the  213th 
and  218th  sections,  until  a  certificate  has  been  obtained  under  the  221st  section. 
Secondly,  the  protection  is  rendered  invalid  against  the  plaintiff  by  section  214, 
inasmuch  as  the  plaintiffs  debt  is  not  truly  specified  in  the  account  filed.  The  con- 
sideration of  the  bill  is  incorrectly  stated :  it  should  have  appeared  that  it  was  given 
without  consideration  and  for  the  accommodation  of  Baxter.  The  debt  was  a  judg- 
ment debt  at  the  time  when  the  account  was  filed,  and  should  have  been  so  described  ; 
and  the  amount  is  untruly  stated,  no  mention  being  made  of  the  costs,  which  ought 
to  have  been  inserted  :  Souihgate  v.  Sauiiders  (5  Exch.  565).  Thirdly.  Assuming 
the  debtor's  person  and  property  to  be  protected,  the  order  should  merely  have 
commanded  the  sheriff  to  withdraw,  because  the  protection  is  only  granted  till  the 
25th  of  March. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  concur  with  my  brother  Martin  in  thinking  that 
the  protection  prevented  the  execution  of  the  writ,  and  that  a  writ  which  cannot  be 
executed  ought  not  to  be  issued.     There  will  therefore  be  no  rule. 

Rule  refused. 


[840]  Newson  v.  Smythies.  Nov.  15,  1858. — By  indenture  the  plaintiff  covenanted 
with  the  defendant  to  deliver  up  a  farm  on  a  certain  day,  and  in  the  mean  time 
to  cultivate  it  on  the  four-course  system,  and  that  on  the  surrender  he  would 
deliver  up  an  agreement  to  be  cancelled,  and  would  surrender  all  his  unexpired 
term  and  interest  in  the  farm,  and  if  the  defendant  required  he  would  at  any  time 
afterwards  execute  any  deed  for  further  assurance.  And  the  defendant  cove- 
nanted, that  if  the  plaintiff  did  deliver  up  the  farm,  and  in  the  mean  time  cultivate 
the  farm  on  the  four-course  system,  and  perform  and  keep  all  and  singular  other 
covenants,  the  defendant  would  upon  the  delivering  up  of  the  farm  pay  for  the 

(a)  Nov.  24.     Before  Pollock,  C.  B.,  Watson,  B.,  and  Channell,  B 
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manure,  &c. :  Held,  that  the  delivering  up  of  the  agreement  was  not  a  condition 
precedent  to  the  plaintiff's  right  to  sue  on  the  covenant  to  pay  for  the  manure. 

[S.  C.  28  L.  J.  Ex.  97.] 

Declaration.  That  by  indenture,  made  between  the  plaintiff  and  the  defendant, 
sealed  with  the  seals  of  the  plaintiff  and  the  defendant,  the  plaintiff  covenanted  with 
the  defendant  that  he,  the  plaintiff,  would,  on  the  25th  of  March,  1857,  quit  and  deliver 
to  the  defendant  specified  parts  of  certain  farms,  and  would,  on  the  29th  of  September, 
1857,  quit  and  deliver  up  to  the  defendant  the  residue  of  the  several  farms,  and  that 
in  the  mean  time  the  plaintiff  would  cultivate  the  farms  upon  the  four-course  system, 
&c.  And  further,  that  upon  delivery  up  of  the  residue  of  the  several  farms  on  the 
29th  of  September,  the  plaintiff  should  surrender  and  yield  up  a  certain  agreement,  in 
the  indenture  mentioned,  to  be  cancelled ;  and  would  surrender  and  yield  up  all  his 
unexpired  term  in  the  several  farms,  &c. ;  and,  if  the  defendant  should  so  require,  the 
plaintiff  should  and  would,  at  the  expense  of  the  defendant,  at  any  time  afterwards, 
execute  any  further  act  or  deed  for  the  more  effectual  and  absolute  surrender  of  the 
residue  of  such  unexpired  term  and  interest  in  the  said  farms.  And  the  defendant 
did  thereby  covenant  that,  if  the  plaintiff  did  and  should,  on  the  25th,  quit  and  deliver 
up  to  the  defendant  the  parts  of  the  farms  mentioned  in  the  schedule,  and  did  and 
should,  on  the  29th  of  September,  quit  and  deliver  up  the  peaceable  possession  of  the 
residue  of  the  several  farms,  and  in  the  mean  time  cultivate  the  farms  upon  the  four- 
course  system,  &c.,  and  did  and  should  well  and  truly  observe,  perform  and  keep  all 
and  singular  other  the  [841]  covenants  and  agreements  thereinbefore  contained,  and 
on  his  part  to  be  performed,  he  the  defendant  should  and  would,  upon  the  delivery 
up  of  the  possession  of  the  residue  of  the  said  farms,  lands  and  hereditaments  to  him 
upon  the  29th  day  of  September,  so  farmed,  cultivated  and  managed  as  aforesaid,  and 
on  such  performance  of  such  other  covenants  as  aforesaid,  pay  or  cause  to  be  paid  to 
the  plaintiff  for  the  manure,  tillages,  hay,  clover,  &c.,  usually  paid  for  as  between  an  out- 
going and  incoming  tenant,  such  sum  as  the  same  should  be  said  to  be  worth  by  the 
valuation  of  two  persons,  &c.  Averment :  that,  though  the  plaintiff  did  quit  and 
deliver  up  possession  of  the  several  farms  in  the  parts,  at  the  time  and  in  the  manner 
in  the  indenture  covenanted,  and  did  perform  all  other  things  by  the  said  indenture 
on  his  part  covenanted  to  be  performed,  and  although  the  manure,  tillages,  hay,  clover, 
&c.,  upon  the  said  farms  when  the  same  were  delivered  up  as  are  usually  paid  for 
between  an  outgoing  and  an  incoming  tenant  were  valued  to  be  worth  a  large  sum 
of  money,  &c. ;  and,  although  the  plaintiff  had  done  all  things  necessary,  &c.,  and  a 
reasonable  time  had  clasped,  &c.,  yet  the  defendant  had  not  paid  the  said  sum  or  any 
part  thereof,  &c. 

Plea.  That  the  plaintiff  did  not  surrender  and  yield  up  the  said  agreement  in  the 
said  indenture  mentioned  as  covenanted  by  the  plaintiff. 

Demurrer  and  joinder  therein. 

Henry  Mills,  in  support  of  the  demurrer.  The  consideration  for  the  defendant's 
covenant  is  not  entire  and  indivisible.  The  plaintiff's  covenant  to  deliver  up  the 
agreement  does  not  go  to  the  whole  consideration ;  therefore,  according  to  the 
authorities  collected  in  the  note  to  Foi'dage  v.  Cole  (1  Wms.  Saund.  319  h.,  320  c),  the 
non-performance  of  it  does  not  bar  the  action. 

Hannen,  for  the  defendant.  Whether  the  performance  [842]  of  a  covenant  by  one 
party  constitutes  a  condition  precedent  to  the  right  to  enforce  the  performance  of  a 
covenant  on  the  part  of  the  other,  must  in  every  case  depend  on  the  intention  of  the 
parties  to  be  collected  from  the  whole  instrument.  In  Stavers  v.  Curling  (3  Bing, 
N.  C.  355),  the  defendant  covenanted  to  proceed  to  a  fishery  and  procure  a  cargo 
consisting  of  sperm  oil  in  as  great  a  proportion  as  possible,  to  deliver  the  cargo  in 
London,  to  obey  orders,  to  be  frugal  of  provisions,  &c.,  and  not  to  smuggle  or  trade ; 
and  the  defendants  covenanted,  on  performance  of  the  before  mentioned  conditions  on 
the  part  of  the  plaintiff  to  pay  him  a  certain  proportion  of  the  net  proceeds  of  the 
cargo.  Tindal,  C.  J.,  pointed  out  that  if  the  matter  were  res  Integra  the  argument 
would  be  strong,  that  the  words  "on  performance  of  the  before  mentioned  terms  and 
condition  on  the  part  of  the  plaintiff"  would  shew  that  the  intention  was  to  make  the 
performance  by  the  plaintiff  a  condition  precedent.  The  rule  acted  on  in  that  case 
does  not  apply  where  the  plaintiff  covenants  to  perform  a  specific  act  on  a  particular 
day,  and  the  defendant's  covenant  is  to  do  something  on  the  performance  of  that  act. 
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[Bramwell,  B.  It  may  be  that  by  the  word  "  if "  the  parties  intended  to  make  the 
performance  of  the  plaintiff's  covenant  a  condition  precedent.  He  referred  to  Giey  v. 
Friar  (4  H.  L.  565).] 

H.  Mills,  in  reply.  Unless  the  covenants  are  treated  as  independent  the  plaintiff 
may  get  nothing,  because  he  may  fail  in  the  performance  of  the  covenant  to  give  up 
possession  of  the  agreement,  by  reason  of  its  performance  having  become  impossible : 
Griminan  v.  Legge  (8  B.  &  C.  324). 

Pollock,  C.  B.  The  plaintiff  is  entitled  to  our  judgment.  The  decision  of  this 
case  must  turn  upon  the  ob-[843]-vious  intention  of  the  parties  rather  than  upon  any 
strict  construction  of  the  language  used.  In  Boone  v.  Eyre  (1  H.  Black.  273,  note)  and 
Pordage  v.  Cole  (1  Saund.  319  h.,  320  c),  there  was  nothing  in  the  language  to  prevent 
the  acts  to  be  done  by  the  plaintiff's  from  being  treated  as  conditions  precedent.  But 
common  sense  and  justice  dictated  the  decision  in  those  cases.  It  is  a  general  rule 
that  covenants  are  to  be  treated  as  independent  rather  than  as  conditions  precedent, 
especially  where  some  benefit  hiis  been  derived  by  the  covenantor. 

Bramwell,  B.  I  am  of  the  same  opinion,  though  not  without  some  doubt.  The 
expressions  "if  the  plaintiff  did  and  should  on  the  25th  quit,  &c. ;  and  did  and  should 
well  and  truly  observe,  perform  and  keep  all  and  singular  other  the  covenants  and 
agreements  thereinbefore  contained,"  prima  facie  make  the  covenant  of  the  defendant 
contingent  on  the  performance  of  the  plaintiff's  covenants.  I  say,  with  Tindal,  C.  J., 
if  this  matter  were  res  integra  I  should  doubt.  But  Boone  v.  Eyre  (1  H.  Black.  273, 
note)  has  established  a  principle  which  is  fatal  to  Mr.  Hannen's  argument.  The 
defendant's  covenant  appears  to  be  made  conditional  upon  the  performance  of  all  the 
covenants  on  the  part  of  the  plaintiff.  But  some  of  them,  such  as  that  for  further 
assurance,  are  not  to  be  performed  till  after  the  time  of  payment.  Therefore  it  is 
impossible  to  construe  the  covenant  literally.  The  reasonable  construction  is,  that 
the  plaintiff  is  entitled  to  recover  for  the  manure ;  and  that  the  breach  of  his  covenant 
is  the  subject  of  a  cross  action.  I  do  not  say  that  if  possession  of  the  farms  had  not 
been  delivered  up  that  the  plaintiff  could  have  sued.  That  is  of  the  substance  of  the 
consideration.  I  had  some  doubt  whether  the  surrender  of  this  document  was  not 
equally  so.  But  there  is  an  independent  covenant  by  the  plaintiff  to  surrender  up  all 
his  unexhausted  term  and  interest,  which  has  been  performed. 

[844]  Watson,  B.  In  cases  of  this  kind  we  must  look  to  the  substance  and  real 
intention  of  the  parties  rather  than  to  any  particular  expression.  It  is  often  difficult 
to  say  what  covenants  are  conditions  precedent  and  what  are  not ;  and  it  is  well  to 
adhere  to  the  canons  laid  down  by  Mr.  Serjeant  Williams  for  determining  the  question. 
The  delivery  up  of  this  piece  of  paper  is  immaterial  and  not  of  the  substance  of  the 
consideration. 

Chan  NELL,  B.  I  think  that  the  delivering  up  of  this  document  is  not  of  the 
essence  of  the  consideration  ;  and  therefore  the  covenant  to  deliver  it  up  is  not  a  con- 
dition precedent  unless  expressly  made  so.  Boone  v.  Eyre  (1  H.  Black.  273,  note) 
seems  to  shew  that  the  language  of  this  deed  is  not  sufficient  for  that  purpose. 

Judgment  for  the  plaintiff. 

Williams  v.  Fitzmaurice.  Nov.  25,  1858. — The  plaintiff  agreed  to  build  a  house 
for  the  defendant,  who  prepared  a  specification  which  contained  particulars  of 
the  different  portions  of  the  work.  Under  the  head  "Carpenter  and  Joiner," 
there  was  specified  the  scantling  of  the  joists  for  the  different  floors,  the  rafters, 
ridge  and  wall  pieces,  but  no  mention  was  made  of  the  flooring.  The  specification 
stated  that  "  the  whole  of  the  materials  mentioned  or  otherwise  in  the  foregoing 
particulars,  necessary  for  the  completion  of  the  work,  must  be  provided  by  the 
contractor."  At  the  foot  of  the  specification  the  plaintiff  signed  a  memorandum, 
whereby  he  agreed  with  the  defendant  "  to  do  all  the  works  of  every  kind  men- 
tioned and  contained  in  the  foregoing  particulars,  according  in  every  respect  to 
the  drawings  furnished  or  to  be  furnished,  for  the  sum  of  11001.  The  house  to 
be  completed  and  fit  for  the  defendant's  occupation  by  the  1st  of  August,  1858." 
The  plaintiff  prepared  the  flooring  boards,  brought  them  to  the  premises,  and 
planed  and  fitted  them  to  the  several  rooms,  but  refused  to  lay  them  down  with- 
out extra  payment,  because  the  flooring  was  not  mentioned  in  the  specification, 
whereupon  the  defendant  put  an  end  to  the  contract,  took  possession  of  the 
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works,  and  proceeding  to  complete  the  building  used  the  flooring  boards  so 
prepared  and  fitted  by  the  defendant :  Held,  First,  that  the  plaintiff  was  not 
entitled  to  recover  for  the  flooring  as  an  extra,  because  it  was  included  in  the 
contract  though  not  mentioned  in  the  specification.  Secondly,  that  the  plain- 
tiff could  not  maintain  trover  for  the  flooring  boards  left  on  the  premises  by  him 
and  subsequently  used  by  the  defendant. 

[Referred  to,  DaUn  v.  Lee,  [1916]  1  K.  B.  568.] 

Declaration.  First  count  for  work  and  labour  and  materials.  Fifth  count.  That 
the  defendant  agreed  [845]  that  he  should  employ  the  plaintiff,  and  that  the  plaintiff 
should  do  for  the  defendant  certain  work  about  buildjng  a  house  on  land  of  the  defen- 
dant, and  provide  materials  for  such  work,  for  reward  &c.  Averment :  that  plaintiff 
did  all  things  necessary  on  his  part  to  entitle  him  to  be  employed  and  permitted  by 
the  defendant  to  finish  the  said  work  and  to  sue  the  defendant  in  respect  of  the  breach 
of  the  agreement  hereinafter  mentioned.  Yet  the  defendant,  after  the  plaintiff  had 
commenced  the  work  and  whilst  he  was  duly  proceeding  with  the  same,  refused  to 
employ  the  plaintiff  to  proceed  with  and  finish  the  said  work,  and  wrongfully  dismissed 
him  from  his  said  employment,  and  would  not  permit  him  to  further  proceed  with  or 
finish  the  said  work,  and  absolutely  discharged  him  from  so  doing ;  whereby  the 
plaintiff  was  deprived  of  the  reward  &c.  Sixth  count.  That  defendant  converted  to 
his  own  use  and  deprived  the  plaintiff  of  his  goods,  to  wit,  scaffolding,  planks,  window 
frames  and  flooring  boards. 

Pleas  (inter  alia).  To  the  first  count :  Never  indebted.  To  the  fifth  and  sixth 
counts :  Not  guilty.  To  the  fifth  count :  That  the  plaintiff  wilfully  and  of  his  own 
accord,  without  the  consent  of  the  defendant,  abandoned  the  said  work  in  the  said 
fifth  count  mentioned,  and  refused  to  complete  the  same,  and  wholly  and  absolutely 
relinquished  and  gave  up  the  said  agreement.  To  the  sixth  count :  That  the  goods 
were  not  the  goods  of  the  plaintiff. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Carnarvon  Assizes,  it  appeared  that 
the  plaintiff,  who  was  a  joiner,  in  May,  1857,  commenced  building  a  house  for  the 
defendant.  A  specification  having  been  prepared  by  the  plaintiff,  the  defendant  wrote 
to  the  plaintiff,  saying  "  there  are  several  matters  that  ought  to  have  been  much  more 
detailed,  but  I  trust  entirely  to  your  honourable  feeling  to  complete  them  properly." 
On  the  18th  of  August,  1857,  the  specification  was  signed.     It  was  as  follows  : — 

[846]  "Specification  and  particulars  of  the  several  works  and  materials  required 
in  the  erection  of  a  building  and  house  residence  to  be  built  in  Cwbana  Lane,  near 
Conway,  according  to  the  plans  and  elevations  and  sections  furnished  by  the  Hon. 
Major  Fitzmaurice.  The  necessary  detail  drawings  to  be  furnished  by  the  contractor. 
The  house  is  to  stand  on  the  site  pegged  out,  and  on  the  foundations  as  they  are  now 
built." 

Then  followed  in  succession  details  for  "bricklayers  and  masons,"  "foundations," 
"solid  foundations,"  "mortar,"  "walling,"  "flues,"  "sinks,"  "steps,"  "slater  and 
plasterer." 

"  Carpenter  and  Joiner. 

"  All  the  timber  to  be  yellow  pine  in  this  building  of  the  best  quality  and  free 
from  knots. 

"  Scantling  of  Timber. 

"Joists.     1  floor         9x2 

2  8x2 

3  6    X    2  &c. 

"  The  staircase  in  the  tower  is  to  be  constructed  four  feet  wide  inside  the  steps 
from  first  floor  to  second  floor,  with  full  inch  risers  and  1^  inch  tread,  and  the 
landing  on  strong  and  sufficient  carriage,  with  moulded  returned  risings  round  the 
aforesaid  landing,  and  strings  to  be  1  inch  double  sunk  and  beaded  to  receive  the 
plaster  ceiling.  The  balusters  to  be  full  inch  deal,  and  every  third  step  a  rod  of  iron 
to  be  introduced  to  secure  strength.  The  handrail  to  be  a  two  and  a  half  inch 
Honduras,  moulded  and  sunk ;  handrail  to  be  twisted  to  the  sweep  of  the  stairs  &c. 
The  other  staircases  in  places  to  be  three  feet  wide.  All  the  doors  on  the  first  floor 
and  second  pair  of  floors  to  be  two  inch  thick,  and  all  the  attics  IJ  inch  thick.     The 
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folding  doors  between  the  two  drawing  rooms  to  be  7  feet  wide.  All  the  windows 
to  be  of  the  best  crown  glass,  and  the  windows  of  the  dining  and  drawing  room  and 
all  the  rooms  on  the  first  floor  to  have  1  ^  inch  thick  deal  frames,  beaded  and  cut, 
[847]  two  panel  shutters,  moulded  on  one  side,  to  be  made  to  fold  against  the  walls, 
with  proper  hinges  and  fastenings,"  &c. 

After  provisions  as  to  "  skirtings,"  and  "  plumber,  glazier,"  and  "  bell-hanger,"  the 
agreement  went  on  : — "  The  whole  of  the  materials  mentioned  or  otherwise  in  the 
foregoing  particulars  necessary  for  the  completion  of  the  work  must  in  every  respect 
be  provided  by  the  contractor,  and  must  be  all  of  the  quality  named,"  &c. 

At  the  foot  was  written  : — 

"  Memorandum  of  Agreement. 

"It  is  hereby  agreed,  this  18th  day  of  August,  1857,  between  Major  Fitzmaurice 
of  the  one  part,  and  Owen  Williams  of  the  other  part,  that  Owen  Williams  shall  do 
and  perform  all  the  works  of  every  kind  mentioned  and  contained  in  the  foregoing 
specification  according  in  every  respect  to  the  drawings  furnished  or  to  be  furnished, 
and  subject  to  the  above  recited  conditions,  for  the  sum  of  11001.,  &c. 

"11001.  The  house  to  be  completed  and  dry  and  fit  for  Major  Fitzmaurice's 
occupation  by  the  first  of  August,  1858." 

Then  followed  stipulations  as  to  the  times  of  payment. 

The  plaintiff"  proceeded  with  the  building,  and  had  received  about  6001.  on  account, 
and  an  advance  of  1201.  on  his  promissory  note,  up  to  the  20th  of  February,  when  he 
wrote  the  following  letter  to  the  defendant : — 

"Conway,  Feb.  20,  1858. 

"  I  am  unable  to  proceed  with  your  building  for  want  of  the  floors  being  put 
down,  which  are  not  part  of  my  contract.  If  you  wish  me  to  put  them  down,  I  will 
do  so  on  having  an  order  from  you  to  that  eff"ect.  Unless  they  are  put  down  immedi- 
ately I  will  not  be  able  to  complete  my  contract  by  the  time  fixed,  and  if  they  are 
not  down  within  four  days  from  this  time  I  shall  conclude  that  you  [848]  do  not 
intend  for  me  to  go  on  with  my  contract,  and  I  will  measure  the  work  that  I  have 
done,  so  as  to  be  paid  for  that  only.  "  Owen  Williams." 

The  defendant  wrote  in  answer  as  follows : — 

"Mr.  Owen  Williams.  "Conway,  Feb.  20,  1858. 

"  A  letter  of  this  day's  date  from  you  has  just  been  put  into  my  hands,  but  I  defy 
any  one  to  understand  your  meaning.  Be  good  enough  to  state  whether  I  am  to 
understand  that  you  are  not  going  to  put  in  the  floors,  or  whether  you  are  not  going 
to  nail  them  down,  plane,  or  tit  them,  or  what  is  it  that  you  do  not  intend  to  do. 

"W.  E.  Fitzmaurice." 

The  plaintiff"  continued  to  work  till  the  24th  of  February,  when  he  and  his  men 
finally  quitted  the  premises.  At  this  time  he  had  prepared,  planed,  and  fitted  for  the 
diff"erent  rooms  about  4000  feet  of  flooring.  These  boards  were  left  on  the  premises 
not  nailed  down  in  their  places.  There  were  also  other  boards  in  a  field  adjoining, 
which  had  not  been  fitted  to  any  particular  rooms.  On  the  3rd  of  March  the  defen- 
dant gave  notice  to  the  plaintiff  that  unless  he  immediately  proceeded  to  carry  on  the 
works  the  defendant  would  employ  workmen  to  finish  the  house  himself ;  and  accord- 
ingly, about  a  fortnight  afterwards,  he  locked  up  the  premises  and  excluded  the 
plaintiff",  and  his  own  workmen  proceeded  to  finish  the  house.  He  then  took  posses- 
sion of  certain  scaffolding  and  tools  of  the  plaintiff,  and  of  the  flooring  boards  on  the 
premises  and  in  the  field. 

The  learned  Judge  held  that  the  flooring  was  included  in  the  contract,  and 
therefore  the  defendant  was  entitled  to  a  verdict  on  the  second  plea  to  the  fifth  count; 
and  he  directed  a  verdict  for  the  plaintiff  on  the  count  in  trover  for  191.  7s.,  the  value 
of  the  scaffolding  and  tools,  and  141.  19s.  on  the  count  for  work  and  labour,  with 
leave  to  move  to  increase  [849]  the  verdict  by  such  sum  as  the  Court  should  think 
fit  in  respect  of  all  or  any  part  of  the  flooring  boards  left  on  the  premises  or  in 
the  field. 
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Mclntyre,  in  the  present  term,  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  the  verdict  on  the  count  for  work  and  labour  should  not  be  increased  to 
the  whole  sum  claimed,  on  the  ground  that  the  flooring  was  not  included  in  the  con- 
tract ;  and  why  the  verdict  on  the  count  in  trover  should  not  be  increased  by  the  sum 
of  591.,  on  the  ground  that  the  defendant  converted  to  his  own  use  certain  timber  of 
the  plaintiff. 

Welsby  and  Beavan  now  shewed  cause.  The  main  question  in  this  case  is  whether 
the  plaintiff  was  bound  by  the  contract  to  put  in  the  floors.  He  contracted  that  for 
11001.  the  house  should  be  "completed  dry  and  fit  for  occupation  by  the  1st  of 
August,  1858."  It  is  clear  that  the  house  would  not  be  complete  or  fit  for  occupation 
without  floors.  Though  the  specification  sets  forth  many  particulars  as  to  the  wood 
work,  it  must  not  be  taken  that  the  intention  was  that  those  things  alone  which  were 
specified  are  to  be  provided,  but  that,  while  the  specification  directs  that  certain  things 
shall  be  of  the  quality,  dimensions  and  materials  named,  the  flooring  was  to  be  of  the 
ordinary  character  and  such  as  would  be  reasonably  sufficient  for  the  house.  The 
plaintiff's  own  conduct  shews  that  he  understood  that  the  floors  were  included  in  the 
contract,  because,  knowing  there  was  no  provision  for  extras,  he  prepared  and  fitted 
floors  for  the  several  rooms  without  communicating  with  the  defendant,  and  it  was 
not  until  after  he  found  that  he  had  received  from  the  defendant  more  than  was  due 
to  him  that  he  disputed  it.  Secondly,  as  to  the  boards  left  on  the  premises  which  had 
been  fitted  for  the  floors  under  the  contract,  they  were  appropriated  by  [850]  the 
contract  and  passed  to  the  defendant :  Goss  v.  Quinton  (3  Man.  &  G.  825).  Thirdly, 
the  same  principle  applies  to  the  materials  prepared  for  the  work  and  left  in  the 
adjoining  field. 

Mclntyre  and  Morgan  Lloyd,  in  support  of  the  rule.  The  defendant,  by  his 
letter  of  the  6th  of  July,  admits  that  the  specification  did  not  contain  all  he  wanted. 
It  is  headed  "Specification  of  works  and  materials  required"  &c.,  and  at  the  foot  is 
the  memorandum  in  which  the  plaintiff  agreed  "  to  perform  all  the  works  of  every 
kind  mentioned  and  contained  in  the  foregoing  particulars."  [Pollock,  C.  B.  It  is 
absurd  to  suppose  that  the  flooring  was  to  be  an  extra.  Channell,  B.  The  specifica- 
tion contains  this  expression  :  "  The  whole  of  the  materials  mentioned  or  otherwise 
in  the  foregoing  particulars  necessary  for  the  completion  of  the  work  must  in  every 
respect  be  provided  by  the  contractor."  The  work  could  not  be  completed  without 
floors.]  Secondly,  until  fixed  the  flooring  boards  did  not  become  the  property  of  the 
defendant.  In  Goss  v.  Quinton  (3  Man.  &  G-.  825)  there  was  an  express  appropriation 
of  the  goods  by  the  consent  of  both  parties.  Here  nothing  would  pass  to  the  defen- 
dant except  what  is  mentioned  in  the  contract.  In  Wood  v.  Rowdiffe  (6  Exch.  407)  a 
bill  of  sale  assigned  all  the  household  goods  and  furniture  of  every  description  what- 
soever in  a  certain  house,  more  particularly  mentioned  and  set  forth  in  an  inventory ; 
and  it  was  held  that  no  goods  passed  under  the  bill  of  sale  except  those  specified  in 
the  inventory. 

Pollock,  C.  B.  From  the  course  adopted  at  the  trial,  we  have  to  decide  as  Judges 
on  the  meaning  of  the  written  contract,  and  as  jurymen  on  the  effect  of  the  evidence. 
I  [851]  own  that  when  the  rule  was  moved,  I  had  some  doubt  whether  the  specifica- 
tion was  not  to  be  regarded  as  the  contract  between  the  parties ;  but,  upon  the  whole 
facts  being  disclosed,  it  appears  to  me  that  no  person  can  entertain  any  reasonable 
doubt  that  it  was  intended  that  the  plaintiff  should  provide  the  flooring  as  well  as 
the  other  materials  requisite  for  the  building,  and  that  it  was  merely  by  inadvertence 
that  no  mention  of  the  flooring  was  made  in  the  specification.  That  the  plaintiff 
intended  to  do  it  is  manifest  by  his  providing  the  material,  which  he  brought  to  the 
house  ready  to  be  put  in  its  place  as  a  flooring.  Besides,  it  is  clearly  to  be  inferred 
from  the  language  of  the  specification  that  the  plaintiff  was  to  do  the  flooring,  for  he 
was  to  provide  the  whole  of  the  materials  necessary  for  the  completion  of  the  work ; 
and  unless  it  can  be  supposed  that  a  house  is  habitable  without  any  flooring,  it  must 
be  inferred  that  the  flooring  was  to  be  supplied  by  him.  In  my  opinion  the  flooring 
of  a  house  cannot  be  considered  an  extra  any  more  than  the  doors  or  windows.  But 
at  all  events,  the  plaintiff's  conduct  is  an  answer  to  his  claim,  for  without  any  com- 
munication with  the  defendant  and  without  the  flooring  being  mentioned  in  the 
specification,  he  brings  the  material  and  is  ready  to  lay  the  flooring  down.  I  think 
that  he  was  bound  to  provide  the  flooring,  and  that  he  cannot  add  its  price  to  the 
cost  of  the  building.     Therefore  upon  the  count  for  work  and  labour  the  plaintiff  has 
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recovered  all  that  he  is  entitled  to  recover,  and  the  rule  to  increase  the  damages  on 
that  count  must  be  discharged. 

With  respect  to  the  count  in  trover,  the  learned  Judge  reserved  leave  to  the 
plaintiflF  to  increase  the  amount  of  damages  by  two  sums,  viz.,  the  value  of  the  flooring 
(supposing  the  plaintiflF  was  not  bound  by  his  contract  to  provide  it)  which  was 
prepared  and  fitted  for  and  left  in  the  house,  and  the  value  of  the  boards  left  in  the 
adjoining  [852]  field.  1  think  that  upon  the  count  in  trover  the  verdict  ought  to  be 
increased  by  91.,  the  value  of  the  latter,  but  not  by  the  value  of  the  flooring  left  in 
the  house,  and  that  the  other  part  of  the  rule  ought  to  be  discharged. 

Watson,  B.     I  am  of  the  same  opinion. 

Channell,  B.  I  am  of  the  same  opinion.  The  contract  was  that  the  house  should 
be  completed  and  fit  for  occupation  by  the  1st  of  August,  1858,  not  that  the  works 
therein  before  mentioned  should  be  completed  by  that  day.  I  think  that,  looking  at 
the  terms  of  the  contract,  it  would  not  be  reasonable  to  read  it  as  if  it  excluded  all 
work  not  specifically  mentioned.  The  plaintiflF  contracted  to  do  the  entire  work  in 
the  various  characters  of  bricklayer,  carpenter,  plumber,  &c.,  for  the  sum  of  11001.; 
and  it  is  not  the  less  a  contract  to  do  the  whole,  because  it  is  specified  that  certain 
parts  of  the  building  shall  be  constructed  in  a  particular  way.  It  was  a  contract  for 
the  erection  of  a  house  and  though  the  flooring  was  not  mentioned  in  express  terms, 
it  was  necessarily  implied.  With  regard  to  the  count  in  trover,  there  is  evidence  for 
us,  sitting  as  a  jury,  that  the  verdict  ought  to  be  increased  by  91. 

Verdict  for  plaintiflF  on  count  in  trover  increased  by  91.,  and  residue  of  rule 
discharged,  (a) 


[853]  Brown  v.  Kidger,  Price  Bostock  and  Knight.  Nov.  18,  1858.— The 
defendants  were  partners  for  the  purpose  of  working  a  coal  mine.  Two  of  them 
conducted  the  business  of  the  colliery.  The  firm  being  in  debt  and  two  actions 
having  been  brought  against  them,  the  managing  partners  borrowed  of  the  plaintiflF, 
upon  the  credit  of  the  firm,  money  for  the  purpose  of  settling  these  actions,  and 
accepted  in  the  name  of  the  firm  a  bill  of  exchange  drawn  by  him  on  them.  The 
partnership  deed  contained  a  clause  "that  if  any  partner  should  for  his  own 
use,  or  for  any  other  purpose  than  the  immediate  use  of  the  partnership, 
draw,  accept  or  indorse  any  bill  of  exchange  in  the  name  of  the  firm,"  the  others 
might  determine  his  interest  in  the  partnership.  Held,  that  the  managing 
partners  had  authority  to  bind  the  partnership  by  borrowing  the  money  and 
accepting  the  bill. 

[S.  C.  28  L.  J.  Ex.  66.     Referred  to,  Jacobs  v.  Morris,  [1902]  1  Ch.  816.] 

The  first  count  of  the  declaration  stated  that  the  plaintiflF  by  his  bill  of  exchange, 
now  overdue,  directed  to  the  defendants  under  the  name  and  style  of  the  "  Peggs 
Green  Colliery  Company,"  required  the  defendants  under  such  name  and  style  to 
pay  to  the  plaintiflTs  order  2601.  14s.  one  month  after  date  :  and  the  defendants  then 
accepted  the  said  bill  but  did  not  pay  the  same ;  and  thereupon  the  same  was  returned 
to  the  plaintiflF,  who  had  previously  negociated  the  same,  dishonoured,  with  the 
expences  thereof,  which  the  plaintitt'  was  compelled  to  pay.  There  were  also  counts 
for  money  lent  and  money  paid. 

The  defendants  Bostock  and  Knight  pleaded  to  the  first  count :  that  they  did  not 
accept  the  bill.     To  the  residue  of  the  declaration  :  Never  indebted. 

An  abstract  of  another  plea  was  delivered,  and  on  application  for  leave  to  plead 
several  matters  the  learned  Judge  ordered  that  the  defendants  be  at  liberty  to  plead 
the  above  pleas,  the  plaintiflF  undertaking  that  the  subject-matter  of  the  other  plea, 
of  which  an  abstract  was  delivered,  might  (if  necessary)  be  given  in  evidence  under  the 
first  plea.  The  abstract  was  as  follows  :  That  the  bill  was  accepted  by  Kidger  and 
Price  as  agents  to  the  Peggs  Green  Colliery  Company,  in  which  the  defendants 
Bostock  and  Knight  were  alleged  to  be  partners,  without  the  knowledge  or  consent 
of  the  defendants  Bostock  and  Knight,  for  their  own  private  purposes,  and  not  for 
partnership  purposes,  and  that  the  partnership  never  received  any  value  for  the  same  : 

(a)  See  fTood  v.  Bell,  6  E.  «&  B.  355. 
Ex.  Div.  XIII  -23* 
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[854]  that  the  plaintitf  is  suing  as  trustee  for  Kidger  and  Price  with  full  notice  of 
the  premises. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that,  by  articles  of  agreement  under  seal  dated  the  1st  September, 
1853,  the  four  defendants,  Kidger,  Price,  Knight  and  Bostock,  agreed  to  carry  on 
together  as  co-partners,  the  business  of  coal-masters,  for  the  purpose  of  working  a  coal 
mine,  which  had  been  demised  to  them,  situate  at  Peggs  Green  in  the  county  of 
Leicester.  The  partnership  was  to  continue  for  twenty  years  from  the  25th  March 
1853.  At  a  meeting  of  the  partners,  in  October,  1856,  it  was  resolved  that  Kidger 
and  Price  should  conduct  the  business  of  the  colliery,  which  they  accordingly  did. 
In  1857,  two  actions  were  brought  against  the  partnership,  one  by  the  Midland 
Railway  Company  to  recover  1541.  15s.  2d.,  for  tonnage  of  coal  carried  from  the 
colliery  to  Leicester,  and  the  other  by  one  Worswick  to  recover  911.  19s.  Id.  for  the 
hire  of  trucks.  Kidger  and  Price  were  unable  to  satisfy  these  claims,  and  Bostock 
and  Knight  refused  to  contribute.  Kidger  and  Price  applied  to  the  plaintiff,  who  was 
the  attorney  employed  by  them  to  defend  these  actions,  to  advance  the  money ;  and 
they  engaged  that  he  should  be  repaid  out  of  the  first  assets  of  the  partnership  which 
could  be  collected,  and  should  have  a  bill  of  exchange  accepted  by  them  on  behalf  of 
the  partnership.  The  plaintiff  paid  the  debt  and  costs  in  both  actions,  and  drew  a 
bill  of  exchange,  dated  the  6th  February,  1858,  for  payment  of  2641.  14s.  one  month 
after  date,  which  was  accepted  by  Kidger  and  Price  "  pro  Peggs  Green  Colliery 
Company."  On  the  25th  January,  Kidger  and  Price  gave  notice  of  a  half-yearly 
meeting  on  the  2nd  February,  to  provide  funds  to  reimburse  the  advances  they  had 
made  in  carrying  on  the  works  of  the  Company.  The  meeting  was  held  on  that  [855] 
day,  when  Kidger  and  Price  reported  "that  since  the  last  half-yearly  meeting  the 
Midland  Kailway  Company  had  commenced  an  action  at  law  to  recover  1541.  1 5s.  2d. 
for  tonnages  due  from  the  colliery,  and  that  Mr.  W.  Worswick  had  also  com- 
menced an  action  at  law  to  recover  the  sura  of  911.  19s.  for  rent  or  hire  of  trucks  due 
from  the  colliery  ;  and  that  notwithstanding  the  resources  of  the  colliery  did. not  enable 
them  to  meet  these  demands.  Messrs.  Kidger  and  Price,  to  avoid  costs  and 
expences,  raised  and  paid  these  debts  and  the  costs  of  the  actions,  to  which 
Mr.  T.  Bostock  contributed  371.  lis.  lOd.  That  by  the  accounts  is  shewn  to  be  due 
to  Messrs.  Kidger  and  Price  the  sum  of  4101.  12s.  lOd.,  in  addition  to  which  the  sum 
of  2611.  19s.  was  due  for  rent  at  Michaelmas  last,  for  which  provision  must  be  now 
made,  either  by  an  immediate  contribution  by  the  partners  or  by  raising  money  by 
other  means."  The  following  resolution  was  entered  in  the  minute  book  :  "Resolved 
that  a  contribution  by  the  parties  in  Peggs  Green  Colliery,  in  accordance  with  their 
respective  shares  therein,  should  be  made  within  three  months  from  this  meeting,  of 
9001.,  and  that  Messrs.  Kidger  and  Price  in  the  mean  time  raise,  by  temporary  means, 
money  to  meet  the  necessities  of  the  Company  in  carrying  on  the  partnership  under- 
taking." The  partnership  deed  contained  the  following  clause  : — "  That  if  any  or 
either  of  the  said  partners  shall  for  his  own  use,  or  any  other  purpose  than  the 
immediate  use  of  the  said  partnership,  concern,  draw,  accept  or  indorse  any  bill  or  bills 
of  exchange  or  promissory  note  or  notes  in  the  name  of  the  firm,  it  shall  be  lawful  for 
all  or  any  of  the  others  of  them,  at  any  time  within  fourteen  days  after  the  same  shall 
come  to  their,  his  or  her  knowledge,  to  give  to  the  party  so  acting  notice  in  writing, 
by  leaving  the  same  at  his  or  her  last  known  place  of  abode,  announcing  a  dissolution 
of  the  [856]  said  copartnership  so  far  as  regards  the  interest  of  the  said  party  for 
whom  such  notice  shall  be  left,  and  thereupon  the  said  copartnership,  so  far  as  regards 
the  interest  of  such  party  therein,  shall  determine  in  the  same  manner  as  if  the  whole 
of  the  said  term  of  twenty  years  had  expired." 

It  was  objected  on  behalf  of  the  defendants,  that  Kidger  and  Price  had  no  auth- 
ority to  borrow  money  or  accept  bills  on  behalf  of  the  partnership.  The  learned  Judge 
was  of  opinion  that  in  case  of  pressure  one  partner  might  borrow  money  for  the 
purpose  of  paying  a  partnership  debt,  and  that  the  clause  in  this  deed  of  partnership 
impliedly  authorized  the  partners  to  accept  bills  for  the  use  of  the  partnership  ;  and 
he  left  it  to  the  jury  to  say  whether  the  money  was  lent  on  the  credit  of  the  partner- 
ship. The  jury  found  a  verdict  for  the  plaintiff  for  2601.  14s.,  and  leave  was  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit. 

Macaulay,  in  the  present  term,  obtained  a  rule  nisi  accordingly,  on  the  ground 
that  the  case  proved  by  the  plaintiff  established  no  liability  on  the  part  of  the  defen- 
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dants  Bostock  and  Knight  for  money  lent  or  as  acceptors  of  the  bill  of  exchange ;  or 
why  a  new  trial  should  not  be  had,  on  the  ground  that  the  learned  Judge  ought  to 
have  directed  the  jury  that  the  evidence  did  not  warrant  the  verdict. 

Lush  and  G.  Denman  now  shewed  cause.  First,  the  plaintiff  is  entitled  to  recover 
either  on  the  count  for  money  lent  or  money  paid.  The  money  was  bona  fide 
obtained  by  the  two  managing  partners  for  the  purpose  of  paying  a  partnership  debt, 
and  which  if  not  paid  would  have  resulted  in  an  execution  against  the  partnership 
effects.  Where  there  is  a  pressing  claim,  one  partner  may  borrow  money  on  the  credit 
of  the  partnership.  It  is  not  like  the  case  of  a  new  loan,  which  increases  the  liabilities 
of  the  [857]  firm  ;  but  it  is  the  mere  substitution  of  one  creditor  for  another  upon 
better  terms.  The  argument  must  go  to  the  extent  that  one  partner  could  not 
advance  his  own  money  to  pay  a  partnership  debt.  Secondly,  it  is  objected  that  one 
partner  cannot  pledge  the  credit  of  the  firm  by  accepting  bills  in  their  name.  That 
depends  on  the  provisions  of  the  partnership  deed.  The  clause  in  the  deed  impliedly 
gives  one  partner  authority  to  accept  bills  for  the  partnership,  the  only  prohibi- 
tion being  against  his  accepting  them  for  his  own  use.  Thirdly,  it  is  said  that  the 
report  of  the  2nd  February,  1858,  negatives  the  fact  that  the  money  was  lent  on  the 
credit  of  the  firm  ;  but  the  notice  of  the  25th  January  contains  a  distinct  intimation 
that  the  money  was  lent  by  the  two  partners  on  the  credit  of  the  firm.  They  referred 
to  Peel  V.  Thomas  (15  C.  B.  714). 

Macaulay  (Bell  with  him),  in  support  of  the  rule.  The  right  of  one  partner  to 
bind  his  copartners  depends  on  authority.  But  one  partner  has  no  implied  authority 
to  render  the  firm  liable  for  money  borrowed  by  him  to  pay  the  debt  and  costs  of  an 
action  for  a  partnership  debt.  The  only  authority  is  in  respect  of  money  borrowed 
for  the  purposes  of  the  partnership  dealing:  Rothwell  v.  Humphreys  (1  Esp.  405). 
Hawtayne  v.  Bourne  (7  M.  &  W.  595)  decided  that  the  resident  agent,  appointed  by 
the  directors  of  a  mining  company  to  manage  the  mine,  has  no  implied  authority  from 
the  shareholders  of  the  company  to  borrow  money  upon  their  credit  in  order  to  pay 
the  arrears  of  wages  due  to  the  labourers  in  the  mine,  who  have  obtained  warrants  of 
distress  upon  the^mate rials  belonging  to  the  mine  for  the  satisfaction  of  such  arrears — 
nor  in  any  other  case,  however  pressing.  The  same  principle  applies  to  an  ordinary 
partnership.  Much  [858]  less  is  there  any  implied  authority  in  one  partner  to  render 
the  firm  liable  on  bills  of  exchange;  and  this  partnership  deed  gives  no  express 
authority.  Moreover,  by  the  resolution  of  the  2nd  February,  1858,  it  was  resolved 
that  the  partners  should  contribute  9001.  within  three  months,  according  to  their 
respective  shares,  and  that  in  the  mean  time  the  two  managing  partners  should  raise, 
by  temporary  means,  money  to  meet  the  necessities  of  the  Company.  That  can  only 
mean  that  the  two  partners  were  to  borrow  the  money  on  their  own  responsibility. 

Bramwell,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The  first 
question  is,  whether  the  two  partners  had  authority  to  borrow  money  for  the  purpose 
of  paying  the  debts  of  the  partnership ;  for,  if  not,  the  firm  are  not  liable  on  the  bill 
of  exchange  given  for  the  money  borrowed.  I  can  see  nothing  in  the  constitution  of 
this  Company  to  induce  me  to  suppose  that  it  was  not  intended  that  the  ordinary  rule 
should  apply ;  and  the  partnership  deed  does  not  negative  the  right  of  one  partner  to 
borrow  money  for  partnership  purposes.  The  remaining  question  is  one  of  fact ;  viz. 
whether  the  money  was  lent  on  the  security  of  the  two  partners,  or  of  the  firm.  As 
to  that  the  evidence  is  reconcileable,  and  it  seems  to  me  that  the  money  was  lent  on 
the  credit  of  the  firm. 

Watson,  B.  I  am  of  the  same  opinion.  There  are  two  points  :  first,  whether  the 
managing  partners  had  authority  to  borrow  money  on  the  credit  of  the  firm  :  secondly, 
whether  they  had  power  to  bind  the  partnership  by  accepting  bills  of  exchange. 
Generally  speaking,  one  partner  has  power  to  borrow  money  for  the  purpose  of  carry- 
ing on  the  partnership  business.  But  it  may  be  that  the  business  is  to  be  carried  on 
with  ready  money  only,  and  that  there  [859]  is  no  authority  in  one  partner  to  pledge 
the  credit  of  the  firm.  Everything  depends  on  the  nature  of  the  partnership.  Here 
the  partnership  deed  contains  a  clause  which  impliedly  enables  any  of  the  partners  to 
accept  bills  of  exchange  in  the  name  of  the  firm,  provided  they  do  not  in  violation  of 
their  duty  accept  them  for  their  own  use,  "  or  any  other  purpose  than  the  immediate 
use  of  the  partnership."  What  is  "the  immediate  use  of  the  partnership?"  Suppose 
the  outlay  was  so  great  that  they  could  not  meet  it,  and  it  was  necessary  to  call  all 
the  partners  together  and  get  a  contribution  from  each,  it  would  not  do  for  them  to 


716  MACFARLANE  t;.  GIANNACOPULO  3  H.  &  N.  860. 

stop  their  works  and  close  their  business  until  the  contribution  was  obtained ;  and  a 
bill  accepted  for  money  borrowed  to  carry  on  the  business  would  be  a  bill  for  the 
immediate  use  of  the  partnership.  Then  if  one  partner  may  accept  a  bill  in  the 
partnership  name,  a  fortiori  he  may  borrow  money.  Therefore,  from  this  very  clause 
I  infer  a  power  not  only  to  accept  bills  but  to  borrow  money  for  partnership  purposes. 
As  to  whether  the  verdict  is  against  the  evidence,  I  do  not  think  that  the  documents 
are  incompatible  with  the  oral  testimony.  The  resolution  means  that  there  are  debts 
to  be  met,  and  we  have  to  pay  them. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
first  question  is  whether  the  two  partners  had  authority  to  bind  the  Company.  I 
am  of  opinion  that  they  had.  I  do  not  consider  this  a  mining  Company,  as  such  a 
Company  is  usually  understood,  but  I  look  upon  it  as  a  trading  Company  ;  and  I 
think  that  there  is  nothing  in  the  partnership  deed  to  restrict  the  rights  which  the 
partners  would  have  as  ordinary  trading  partners.  On  the  contrary,  the  clause 
referred  to  gives  an  implied  authority  to  any  partner  to  accept  bills  for  partnership 
purposes.  Still  the  question  arises  whether  there  was  [860]  any  evidence  for  the 
jury  that  the  money  was  lent  on  the  credit  of  the  firm.     I  think  there  was. 

Pollock,  C.  B.  With  respect  to  the  question  of  law,  I  agree  with  my  learned 
brothers :  the  jury  have  disposed  of  the  question  of  fact,  and  I  am  not  dissatisfied 
with  their  verdict. 

Eule  discharged. (a) 

Macfarlane  v.  Giannacopulo.  Nov.  23,  1858. — Where  a  party  who  has  dealt 
with  an  agent,  has  by  his  conduct  led  the  principal  to  believe  that  he  looked  to 
the  agent  alone  for  payment,  and  thereby  induced  the  principal,  after  the  debt 
has  become  due,  either  to  pay  the  agent  the  amount  or  allow  him  to  retain  it  out 
of  the  principal's  money  in  his  hands,  the  party  so  acting  cannot  afterwards  resort 
to  the  principal. — The  plaintiff,  the  owner  of  a  ship,  applied  to  a  broker  to  effect 
an  insurance  on  it ;  the  broker  signed  a  policy  on  behalf  of  the  defendant,  an 
underwriter.  The  ship  was  lost,  and  the  plaintifi"  having  applied  to  the  broker 
for  payment  received  from  him  a  credit  note.  It  was  usual  to  pay  credit  notes 
at  a  month  from  their  date.  Both  at  the  time  of  signing  the  policy  and  of  the 
adjustment,  the  broker  had  money  of  the  defendant  sufficient  to  pay  the  loss. 
Nearly  three  months  after  the  credit  note  was  given  the  broker  stopped  payment, 
when  the  plaintiff  applied  to  the  defendant  for  the  amount  of  the  loss.  Held, 
that  there  was  no  injury  to  the  defendant  by  the  conduct  of  the  plaintifi"  which 
rendered  it  unjust  to  call  on  him  for  payment,  and  therefore  the  case  did  not  fall 
within  the  above  rule  of  law. 

[S.  C.  28  L.  J.  Ex.  72.] 

Action  for  losses  adjusted  on  a  policy  of  marine  insurance  made  by  the  defendant. 
Plea  :  Never  indebted.     Upon  which  issue  was  joined. 

At  the  trial,  before  the  Assessor  of  the  Court  of  Passage  at  Liverpool,  it  appeared 
that,  in  January,  1857,  the  plaintifi'  applied  to  an  insurance  broker,  named  Gallatti,  to 
eff"ect  an  insurance  on  his  vessel,  called  the  "  Tadmor,"  and  that  Gallatti  signed  the 
policy  in  question  on  behalf  of  the  defendant.  The  vessel  was  lost,  and  on  the  18th 
May  the  plaintiff"  applied  to  Gallatti  for  a  settlement,  when  he  received  from  him  a 
credit  note.  The  usual  course  of  [861]  business  at  Liverpool  is  for  the  broker  to  send 
in  a  credit  note  to  the  assured,  and  for  the  underwriter  or  his  broker  to  pay  the  assured. 
The  credit  notes  are  usually  settled  every  month  in  account  with  the  broker  when  the 
assured  has  a  running  account  with  him  ;  when  there  is  no  running  account  the  broker 
pays  his  credit  note  at  the  end  of  a  month  from  its  date.  Here  there  was  no  such 
running  account.  Both  at  the  time  of  signing  the  policy  and  of  the  adjustment 
Gallatti  had  in  his  hands  money  of  the  defendant  sufficient  to  pay  the  plaintiff's 
claim.  Gallatti,  who  was  a  witness,  stated  that  the  usage  was  for  the  broker  to  send 
such  credit  notes  and  to  receive  them  back  when  payment  was  made ;  and  that  the 
assured  never  applied  to  the  underwriter,  but  to  the  broker.     On  the  25th  August 

(a)  See  Collier  on  Partnership,  p.  268,  2nd  ed. ;  Bainbridge  on  Mines,  p.  365, 
369,  372,  2nd  ed. 
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Gallatti  stopped  payment,  when  the  plaintiff  applied  to  the  defendant  for  the  amount 
of  the  loss.  It  is  usual  for  the  brokers  to  keep  the  premiums  in  order  to  provide  for 
any  loss. 

The  defendant's  counsel  submitted  that  he  was  entitled  to  a  verdict,  the  defendant 
having  paid  Gallatti  under  such  circumstances  as  made  it  a  payment  on  behalf  of  the 
plaintiff.  The  learned  Assessor  told  the  jury  that  if  they  thought  the  plaintiff  had 
by  his  conduct  led  the  defendant  to  believe  that  he  looked  to  Gallatti  alone  for  pay- 
ment of  the  loss,  and  had  thereby  induced  the  defendant,  after  the  payment  of  the 
loss  had  become  due,  either  to  pay  to  Gallatti  the  amount  of  such  loss,  or  to  allow 
Gallatti  to  retain  in  his  hands,  out  of  money  owing  by  him  to  the  defendant,  enough 
to  provide  for  such  loss,  they  might  find  a  verdict  for  the  defendant.  The  jury  having 
found  for  the  defendant, 

Brett  obtained  a  rule  nisi  to  set  aside  the  verdict  on  the  ground  of  misdirection  ; 
against  which 

Leofric  Temple  now  shewed  cause.  The  direction  of  the  [862]  learned  Assessor 
was  correct.  The  conduct  of  the  plaintiff  was  such  as  to  induce  the  defendant  to 
believe  that  the  plaintiff  had  given  credit  to  the  broker.  At  the  time  of  the  adjust- 
ment the  broker  had  in  bis  hands  money  of  the  defendant  sufficient  to  pay  the  loss, 
and  there  was  no  running  account  between  the  plaintiff  and  the  broker,  so  that  the 
credit  note  ought  to  have  been  paid  at  the  end  of  the  month  from  its  date.  If  the 
plaintiff  had  given  notice  to  the  defendant  of  the  non-payment,  he  would  not  have 
allowed  the  money  to  remain  in  the  broker's  hands.  The  defendant  is  therefore 
prejudiced  by  the  conduct  of  the  plaintiff.  The  rule  is  thus  stated  by  Lord  Ellen- 
borough  in  Kymer  v.  Suwercropp  (1  Camp.  109): — "A  person  selling  goods  is  not 
confined  to  the  credit  of  a  broker  who  buys  them,  but  may  resort  to  the  principal  on 
whose  account  they  are  bought.  ...  If  he  lets  the  day  of  payment  go  by  he  may 
lead  the  principal  into  the  supposition  that  he  relies  solely  on  the  broker ;  and  if  in 
that  case  the  price  of  the  goods  has  been  paid  to  the  broker,  on  account  of  this 
deception  the  principal  shall  be  discharged."  With  reference  to  that  case,  Maulo,  J., 
in  delivering  the  judgment  of  the  Court  in  Smyth  v.  Anderson  (7  C.  B.  21,  39),  said  : — 
"  Kymer  v.  Suwercropp  is  stated  as  if  it  established  this — that  in  no  case  shall  a  trans- 
action between  broker  and  principal  have  the  effect  of  barring  the  right  of  the  seller 
to  recover  as  against  the  principal,  except  paj^ment  according  to  the  contract,  that  is 
to  say  payment  at  or  after  the  time  limited  by  the  contract.  It  in  truth  decides 
nothing  of  the  kind :  it  decides  that  the  vendee  is  not  discharged  where  there  is  no 
injustice  done  by  holding  him  liable, — as  where  he  has  not  paid  honestly  in  pursuance 
of  the  contract ;  but  it  by  no  means  decides  that  there  are  no  circumstances  that  can 
occur,  except  payment  at  or  after  the  day  stipulated  for  by  the  [863]  contract,  that  shall 
operate  in  discharge  of  the  principal's  liability  to  the  seller.  It  leaves  the  general 
question  wholly  untouched."  The  authorities  on  this  subject  are  reviewed  in  Heald  v. 
Kenworthy  (10  Exch.  739)  by  Parke,  B.,  who  thus  states  the  principle: — "If  the  con- 
duct of  the  seller  would  make  it  unjust  for  him  to  call  upon  the  buyer  for  the  money  ; 
as  for  example,  where  the  principal  is  induced  by  the  conduct  of  the  seller  to  pay  his 
agent  the  money  on  the  faith  that  the  agent  and  seller  have  come  to  a  settlement  on 
the  matter,  or  if  any  representation  to  that  effect  is  made  by  the  seller  either  by  words 
or  conduct,  the  seller  cannot  afterwards  throw  off  the  mask  and  sue  the  principal.  It 
would  be  unjust  for  him  to  do  so."  Here  it  would  be  unjust  to  compel  the  defendant 
to  pay,  after  the  plaintiff  by  his  conduct  has  induced  the  defendant  to  believe  that  he 
had  trusted  the  broker.  He  also  referred  to  fVyatt  v.  The  Marquis  of  Hertfwd  (3  East, 
147),  and  2  Smith's  Lead.  Cas.  302. 

Brett,  in  support  of  the  rule.  There  is  no  evidence  that  the  defendant  was  injured 
by  the  act  or  omission  of  the  plaintiff*.  The  defendant  was  bound  to  pay  the  losses, 
and  it  was  incumbent  on  him  to  shew  a  payment  or  something  equivalent  to  it.  But 
there  is  nothing  more  than  an  account  in  his  favour  with  his  broker.  It  must  not  only 
appear  that  the  defendant  might  be  injured  by  the  conduct  of  the  plaintiff,  but  that 
he  was  in  fact  injured.  The  defendant,  however,  would  have  been  in  the  same  position 
if  the  plaintiff  had  never  applied  to  the  broker.  Kymer  v.  Suwercropp  is  only  an 
authority  that  the  seller  cannot  recover  against  the  principal  where  it  would  be  unjust 
for  him  to  do  so.  Here  the  plaintiff  has  merely  taken  a  security  from  the  broker,  and 
has  omitted  to  make  that  known  to  the  defendant.  The  defendant  must  go  further 
and  shew  [864]  that  he  was  thereby  injured.     Heali  v.  Kenioorthy  (10  Exch.  739)  only 
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decided  that  payment  by  the  principal  to  the  agent  is  not  of  itself  a  discharge.  The 
observations  of  Lord  Ellenborough  in  Kymer  v.  Suwercropp  (1  Camp.  109)  apply  only 
to  cases  where  the  state  of  account  between  the  principal  and  agent  have  been  altered 
by  reason  of  the  creditor  having  let  the  day  of  payment  go  by,  and  thereby  induced 
the  principal  to  believe  that  he  relied  solely  on  the  agent.  Here  there  is  no  more  than 
the  fact  that  the  broker  had  money  of  the  defendant's  in  his  hands :  there  is  nothing 
which  amounts  in  point  of  law  to  payment. 

Pollock,  C.  B.  I  am  of  opinion  that  there  ought  to  be  a  new  trial,  not  because 
there  was  a  misdirection  in  the  proposition  laid  down  by  the  learned  Assessor,  but 
because  there  was  no  evidence  to  support  it.  There  was  no  money  in  the  hands  of 
the  broker  applicable  and  appointed  to  this  particular  loss.  The  contract  was  with  the 
defendant  and  he  was  bound  to  pay.  No  doubt,  the  broker  had  some  money  in  his 
hands,  which,  acting  regularly,  he  might  have  applied  in  payment  of  his  loss,  but  he 
did  not  do  so.  Then,  as  to  the  alleged  custom,  all  that  it  amounts  to  is,  that  it  is 
usual  to  apply  to  the  broker  and  not  to  the  underwriter :  if  anything  more,  it  might 
be  doubtful  whether  it  would  be  good. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  agree  with  my  lord  that  the  direc- 
tion was  a  good  proposition,  but  the  objection  is  that  there  was  no  evidence  to  support 
it.  The  defendant  says  that  he  has  paid  the  plaintiff's  claim.  He  does  not  pretend 
that  he  has  actually  paid  any  one,  nor  that  any  one  has  paid  the  plaintiflf,  nor  that  he 
and  the  plaintiff  have  met  and  settled  accounts ;  but  what  [865]  he  says  is  this, — "  By 
reason  of  your  failing  to  perform  your  duty,  I  have  sustained  a  prejudice."  Then  has 
he  sustained  a  prejudice "?  I  doubt  that,  but  it  is  clear  that  the  plaintiff  never  failed 
in  any  duty  to  the  defendant.  It  is  not  the  duty  of  a  person  to  whom  money  is  due 
to  apply  to  any  one  other  than  the  person  who  owes  it.  The  fact  of  an  application 
having  been  made  to  the  broker,  ought  not  to  have  led  the  principal  to  say  :  "Look  to 
the  broker."  The  defence  is:  "You  have  done  something  whereby  I  have  sustained 
an  injury  ; "  but  the  plaintiff  has  neither  committed  nor  omitted  any  act  which  amounts 
to  a  breach  of  duty. 

Watson,  B.  I  am  of  the  same  opinion.  I  entertain  great  doubt  whether  a  plea 
of  payment  would  be  a  good  defence,  but,  assuming  that  it  would,  what  evidence  is 
there  to  support  it  1  There  are  three  parties,  the  assured,  the  underwriter,  and  the 
broker :  the  action  is  brought  to  recover  the  loss  insured  by  the  policy  ;  but  no  settle- 
ment of  account  took  place.  The  account  was  perfectly  open,  and  the  broker  was 
indebted  in  a  certain  sum  to  the  defendant.  The  law  is,  that  where  a  broker  deals  in 
his  own  name  the  creditor  may  nevertheless  resort  to  the  after  discovered  principal ; 
but  if  the  creditor  by  his  conduct  has  caused  the  state  of  accounts  between  the 
principal  and  agent  to  be  altered,  his  right  is  subject  to  the  state  of  those  accounts ; 
for  it  would  be  unjust  to  call  on  the  principal  to  pay,  when  the  creditor  has  induced 
the  principal  to  believe  that  he  looked  to  the  agent  alone.  But  what  is  there  of  that 
in  this  case?  It  is  said  that  the  defendant  is  injured  by  the  neglect  of  the  plaintiff; 
but  the  case  only  amounts  to  this,  that  the  defendant  had  some  money  in  the  broker's 
hands,  which  the  latter  might  have  applied  in  pay-[866]-ment  of  the  losses  if  he  thought 
fit.     It  seems  to  me  that  there  was  no  evidence  to  support  the  verdict. 

Channell,  B.  I  agree  that  the  rule  ought  to  be  absolute.  As  to  whether  there 
would  be  any  defence  under  a  plea  of  payment,  I  express  no  opinion.  The  direction 
of  the  learned  Assessor  was  a  good  proposition ;  but  I  think  that  there  ought  to  be  a 
new  trial  on  the  ground  that  there  was  no  evidence  to  support  it.  The  direction 
assumes  that  there  was  a  breach  of  duty  by  the  plaintiff  and  an  injury  to  the  defen- 
dant. Even  supposing  there  was  a  breach  of  duty  by  the  plaintiff,  there  is  no  evidence 
of  any  injury  to  the  defendant.  The  case  might  have  been  different  if  there  had  been 
distinct  evidence  of  a  custom  for  the  assured  to  look  to  the  broker  in  the  first  instance 
for  payment,  but  there  is  no  evidence  of  such  a  custom,  even  supposing  that  it  would 
be  good  in  law. 

Rule  absolute. 
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Curtis  v.  March.  Nov.  25,  1858. — The  time  appointed  for  the  sitting  of  a  Court 
must  be  understood  as  the  mean  time  at  the  place  where  the  Court  sits,  and  not 
Greenwich  time,  unless  it  be  so  expressed. 

[S.  C.  28  L.  J.  Ex.  36 ;  4  Jur.  (N.  S.)  1112.     Discussed,  Irwin  v.  Orei/,  1867, 

L.  R.  2  H.  L.  26.] 

This  was  an  action  of  ejectment  which  was  entered  for  trial  before  Watson,  B.,  at 
the  last  Dorchester  Assizes.  The  time  appointed  for  the  sitting  of  the  Court  was 
10  o'clock  A.M.,  and  the  learned  Judge  took  his  seat  on  the  bench  punctually  at  10  by 
the  clock  in  Court.  The  cause  was  then  called  on  and  the  plaintiffs  counsel  com- 
menced his  address  to  the  jury,  but  as  the  defendant  was  not  present  and  no  one 
appeared  for  him,  the  learned  Judge  directed  a  verdict  for  the  plaintiff.  The  defen- 
dant's counsel  then  entered  the  Court  and  claimed  to  have  the  cause  tried,  on  the 
ground  that  it  had  been  disposed  of  before  10  o'clock.  [867]  At  that  time  it  wanted 
one  minute  and  a  half  to  10  by  the  town  clock.  The  clock  in  Court  was  regulated 
by  Greenwich  time,  which  was  some  minutes  before  the  true  time  at  Dorchester.  The 
learned  Judge  having  refused  the  application. 

Cole  had  obtained  a  rule  nisi  for  a  new  trial  upon  affidavits  of  the  above  facts, 
against  which 

Slade  and  Kingdon  shewed  cause.  The  sitting  of  the  Court  was  properly  regulated 
by  Greenwich  time.  [Pollock,  C.  B.  When  it  is  stated  that  a  Court  will  sit  at  a 
particular  hour,  that  is  understood  by  all  persons  as  the  time  at  the  place  where  the 
Court  sits.  We  are  as  much  bound  to  take  judicial  notice  that  a  particular  place  lies 
east  or  west  of  Greenwich,  and  consequently  has  a  different  time  from  it,  as  we  are  to 
know  the  dnys  of  the  year.]  A  Judge  may  appoint  the  sittings  of  the  Court  by 
Greenwich  time.  [Pollock,  C.  B.  No  doubt;  but  that  was  not  done  in  this  case. 
Suppose  a  question  arises  as  to  whether  a  person  died  at  12  o'clock  on  a  particular 
day,  is  that  to  be  determined  by  the  time  of  the  place  or  Greenwich  time?]  The 
time  to  be  observed  at  any  place  is  determined  by  a  resolution  of  the  authorities  or 
general  course  of  the  parties  at  that  place.  Greenwich  time  is  observed  at  most 
places  in  England  through  which  railways  pass,  and  in  some  the  clocks  have  two  seta 
of  hands,  the  one  shewing  Greenwich  time  the  other  the  time  of  the  place. 

H.  T.  Cole  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  ought  to  have  an 
opportunity  of  trying  the  cause.  The  rule  will  therefore  be  absolute  without  costs. 
It  seems  to  me  doubtful  whether  this  application  is  in  consequence  [868]  of  any 
mistake  on  the  part  of  the  defendant  or  his  counsel,  for  it  may  be  that  the  Dorchester 
town  clock  pointed  to  Dorchester  time,  although  that  in  Court  was  regulated  by 
Greenwich  time,  and  that  this  circumstance  was  not  generally  known  in  Dorchester. 
I  cannot  assent  to  the  argument  that  the  town  council  of  any  place  may  by  their 
resolution  declare  that  Greenwich,  or  any  other  time,  shall  be  the  time  of  the  place ; 
for  I  cannot  help  seeing  the  consequences.  The  difference  between  Greenwich  time 
and  the  real  time  at  Carlisle  is  several  minutes,  and  therefore  if  a  town  council  might 
determine  the  time,  they  might  make  a  man  born  on  a  different  day  from  that  on 
which  he  was  really  born.  Or  suppose  that  by  act  of  parliament  a  person  was  bound 
to  go  out  of  office  on  a  particular  day,  the  town  council  by  altering  the  time  might 
put  him  out  of  office  to-day  instead  of  to-morrow.  So,  if  a  person  is  entitled  to  a 
bonus  from  an  insurance  office  in  the  event  of  his  living  to  a  certain  period,  that  must 
be  decided,  not  by  the  town  council  adopting  Greenwich  time,  but  by  the  mean  time 
of  the  place.  Ten  o'clock  is  10  o'clock  according  to  the  time  of  the  place,  and  the 
town  council  cannot  say  that  it  is  not,  but  that  it  is  10  o'clock  by  Greenwich  time. 
Neither  can  the  time  be  altered  by  a  railway  company  whose  railway  passes  through 
the  place,  nor  by  any  person  who  regulates  the  clock  in  the  town-hall.  A  person 
hearing  that  the  Court  would  sit  at  10  o'clock  would  naturally  understand  that  to 
mean  10  o'clock  by  the  time  of  the  place,  unless  the  contrary  was  expressed.  In  this 
case,  looking  to  the  difference  of  time  (of  which  we  are  bound  to  take  judicial  notice), 
the  defendant  was  in  Court  before  10  o'clock. 

Watson,  B.  On  the  day  when  the  cause  was  tried,  I  came  into  Court  punctually 
at  10  by  the  clock  in  the  Judges'  room,  which  was  set  at  Greenwich  time.  I 
pro-[869]-ceeded  at  once  with  the  business.     A  few  minutes  afterwards  Mr.  Cole  came 
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in  and  stated  that  it  was  not  yet  10,  but  I  did  not  hear  whether  he  meant  by  the 
mean  time  of  the  place  or  by  Greenwich  time.  That  is  now  explained  by  the  afl&davits, 
from  which  it  appears  that  two  times  are  kept,  the  clock  in  the  Court  being  regulated 
by  Greenwich  time. 

Channell,  B.,  concurred. 

Rule  absolute. 


Williams  v.  The  Great  Western  Railway  Company.  Nov.  12,  1858. — Where 
a  public  Company  is  a  party  to  an  action,  the  mere  fact  that  one  of  the  jurymen 
was  a  shareholder  in  the  Company  is  no  ground  for  granting  a  new  trial. 

[S.  C.  28  L.  J.  Ex.  2;  7  W.  R.  97.     Referred  to,  Irwin  v.  Grey,  1867, 
L.  R.  2  H.  L.  21.] 

This  was  an  action  for  the  value  of  a  bull  killed  on  the  defendants'  railway.  The 
cause  was  tried  before  Byles,  J.,  at  the  last  Worcester  Assizes,  when  a  verdict  was 
found  for  the  defendants  on  the  first  count,  which  charged  a  defect  of  fences,  and  for 
the  plaintiff  on  the  second  count,  which  charged  negligence  on  the  part  of  the 
Company. 

Pigott,  Serjt.,  moved  for  a  new  trial,(a)  on  the  ground  that  one  of  the  jurymen 
was  a  shareholder  in  the  Company.  [Bramwell,  B.  Is  there  any  authority  for  such 
an  application  1]  The  case  falls  within  the  general  principle  that  a  judge  is  disqualified 
from  deciding  a  cause  in  which  he  is  personally  interested :  Dimes  v.  The  Grand 
Junction  Canal  Company  (3  H.  L.  Cas.  759).  [Bramwell,  B.  That  principle  does  not 
apply  here  :  a  judge  cannot  be  challenged,  a  juryman  may.  The  objection  not  having 
been  taken  at  the  time  when  it  might  have  been  cured,  we  ought  not  to  grant  a 
[870]  new  trial ;  otherwise  any  person  suing  a  public  company  might  lie  by  and  take 
his  chance  of  a  verdict,  and  if  it  was  against  him  apply  for  a  new  trial  because  one  of 
the  jurymen  was  a  shareholder  in  the  company.]  At  the  time  of  the  trial  the  plaintiff 
was  not  aware  that  the  juror  was  interested.  There  is  no  opportunity  of  searching 
the  register  at  the  time  the  jury  are  struck.  [Bramwell,  B.  Assuming  that  a  suitor 
has  no  means  of  knowing  whether  a  juryman  is  interested,  still,  if  the  juryman  has 
not  conducted  himself  improperly,  the;  suitor  has  sustained  no  damage.  Here  it  does 
not  appear  that  any  injustice  has  been  done.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — This  was  a  motion  for  a  new  trial,  on  the  ground  of 
one  of  the  jurymen  being  a  shareholder  in  the  railway  Company,  and  consequently 
open  to  a  challenge  if  the  fact  had  been  known.  Generally  speaking,  where  there  is 
ground  of  challenge,  but  no  objection  is  taken  to  a  juror  who  might  be  challenged, 
that  is  certainly  no  reason  for  granting  a  new  trial.  We  cannot  say  that  there  are  no 
circumstances  which  would  induce  the  Court  to  interfere.  For  instance,  if  there  had 
been  any  arrangement  to  procure  a  shareholder  to  be  on  the  jury,  for  the  purpose  of 
influencing  the  other  jurymen,  or  if  there  had  been  any  collusion,  the  Court  might 
interfere.  So,  even  in  a  case  where  there  had  been  no  previous  arrangement,  the 
Court  might  interfere  if  they  perceived  that  injustice  had  been  done.  But  here  we 
cannot  say  that  any  injustice  has  been  done,  and  we  think  that,  in  general,  it  may  be 
laid  down  that  the  fact  of  a  juryman  who  is  open  to  challenge  having  served  on  the 
jury  is  not  per  se  a  ground  for  disturbing  the  verdict.  Therefore  in  this  case  there 
will  be  no  rule. 

Rule  refused. 


[871]  CoLMAN,  Palmer  and  Clark  v.  Trueman  and  Rouse.  Nov.  23,  1858.— 
In  an  action  for  a  breach  of  contract  in  not  accepting  goods,  to  which  the  defen- 
dant pleaded  fraud,  a  Judge  having  made  an  order  for  the  inspection  of  corre- 
spondence between  the  plaintiffs  and  the  consignors  of  the  goods,  and  the  plaintiffs 

(a)  Nov.  4.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 
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and  their  broker,  after  the  contract  and  alleged  breach.     Held,  that  the  order  was 
properly  made  in  the  exercise  of  the  discretion  of  the  Judge. 

[S.  C.  28  L.  J.  Ex.  5.  Referred  to,  Woolley  v.  North  London  Railway  Company,  1869, 
L.  R.  4  C.  P.  609 ;  Cossey  v.  London,  Brighton  and  South  Const  Railway,  1 870,  L.  R. 
5  C.  P.  150 ;  Fenner  v.  London  and  South  Eastern  Railway,  1872,  L.  R.  7  Q.  B.  771.] 

This  was  an  action  for  an  alleged  breach  of  contract  contained  in  a  sale  note  dated 
the  10th  June,  1857,  signed  by  one  Drake  as  broker,  for  the  sale  by  the  plaintiffs,  his 
then  undisclosed  principals,  to  the  defendants  of  2810  bags  of  sugar,  expected  to 
arrive  by  a  ship  called  "Indian  Chief."  The  defendants  pleaded  non  assurapserunt 
and  fraud. 

On  the  19th  March  last,  an  order  was  made  by  Pollock,  C.  B.,  under  the  50th 
section  of  the  Common  Law  Procedure  Act,  1854,  requiring  the  plaintiffs  to  answer 
on  affidavit  stating  what  documents  they  had  in  their  possession  or  power  relating  to 
the  matters  in  dispute.  This  application  was  supported  by  an  affidavit  of  one  of  the 
defendants,  which  stated,  in  substance,  that  at  the  time  of  the  contract  Drake  repre- 
sented to  him  that  all  the  sugar  was  native  Madras  sugar  of  the  usual  .run  of  such 
sugar,  and  that  the  ship  was  to  have  .sailed  about  the  end  of  April,  1857.  That  on  the 
10th  June,  1857,  six  sale  notes  for  six  several  parcels  of  bags  of  sugar,  forming  in  the 
whole  5294  bags,  were  sent  to  the  defendants  by  Drake.  Five  of  these  contract  notes 
were  expressed  to  be  for  the  sale  of  bags  of  native  Madras  sugar  expected  to  arrive, 
with  a  stipulation  that,  should  the  quality  prove  ftiferior  to  fair  average,  an  allowance 
should  be  made.  The  sixth,  which  was  the  contract  note  on  which  this  action  was 
brought,  was  expressed  to  be  for  the  sale  of  bags  of  sugar  expected  to  arrive,  with  a 
stipulation  that,  should  the  quality  prove  inferior  to  fair  average  native  Madras,  a  fair 
allowance  was  to  be  made  in  the  price.  On  the  25th  October,  1857,  the  "Indian 
Chief"  arrived  in  London,  having  sailed  on  the  5th  June,  1857.  [872]  That  on  her 
arrival  Drake  required  the  defendants  to  take  the  2810  bags.  That  the  contents  of 
2310  of  these  bags  were  what  is  commonly  called  "  jaggerly  cane,"  and  not  the  article 
known  in  the  market  as  "native  Madras  sugar,"  and  which  is  an  article  which  could 
not  fairly  or  properly  be  sold  as  sugar  at  all.  That  the  defendants'  principal,  with 
whom  they  had  placed  the  2810  bags  of  sugar,  had  on  these  grounds  refused  to  accept 
them.  That  the  2310  bags  were  shipped  as  "jaggerly  cane,"  as  would  appear  by  the 
ship's  manifest,  and  were  consigned  to  the  plaintiflFs  by  that  description.  That  the 
deponent  believes  that  at  the  time  of  the  making  of  the  contract  the  plaintiffs  and 
their  broker  knew  that  the  contents  of  the  2310  bags  were  not  "  native  Madras  sugar," 
and  were  "  jaggerly  cane,"  and  that  they  had  no  reason  to  believe  that  the  "  Indian 
Chief "  had  sailed,  or  could  sail,  about  the  end  of  April.  That  the  representations 
above  stated  were  false  and  fraudulent,  and  that  an  inspection  of  the  documents  in  the 
possession  and  power  of  the  plaintiffs  would  shew  that  at  the  time  these  representa- 
tions were  made  the  plaintiffs  knew  that  they  were  untrue.  That  deponent  believes 
that  there  are,in  the  possession  or  power  of  the  plaintiffs  bills  of  lading,  invoices,  copies 
of  ship's  manifest,  correspondence  between  them  and  the  consignors  of  the  bags  by 
the  "  Indian  Chief,"  and  correspondence  between  the  plaintiffs  and  their  broker 
Drake,  and  other  documents  relating  to  the  matters  in  dispute,  to  the  production  of 
which  the  defendants  are  entitled  for  the  purpose  of  discovery. 

The  learned  Judge  having  made  an  order  accordingly,  the  plaintiffs  Colman  and 
Palmer  filed  an  affidavit  stating  that  the  only  documents  in  their  possession  relating 
to  the  matters  in  dispute  in  this  action  were  those  of  which  a  list  was  given  under  the 
following  heads  :  First,  bills  of  lading.  Secondly,  letters  from  the  consignors  (a  native 
Indian  firm)  [873]  and  invoices.  Thirdly,  letters  to  the  consignors.  Fourthly, 
correspondence  with  Drake,  the  broker,  including  letters  to  and  from  him  and  the 
plaintiffs,  but  all  dated  in  January,  1858.  The  affidavit  also  stated  that  in  the  contract 
wherein  the  goods  were  described  as  "about  2810  bags  sugar"  it  was  expressly  stipu- 
lated that,  "  should  the  quality  prove  inferior  to  fair  average  native  Madras,  a  fair 
allowance  to  be  made  to  the  buyers,  as  also  for  any  damaged  : "  the  question  of  quality 
and  allowance  to  be  settled  by  Drake  and  the  defendant  Rouse.  That  on  the  arrival 
of  the  sugar  it  was  inspected  and  allowances  claimed  by  Rouse  for  inferiority  of  quality 
and  damage,  amounting  to  6901.,  which  were  assented  to  by  Drake.  That  the  deponents 
object  to  the  production  of  any  or  either  of  the  above  mentioned  documents — First, 
because  they  believe  that  the  application  is  for  the  purpose  of  fishing  out  evidence 
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in  support  of  defences  which  are  unjust,  and  which  they  believe  to  be  groundless  and 
a  mere  afterthought  and  not  bona  fide.  Secondly,  because  such  documents  in  no  wise 
tend  to  prove  or  support  either  of  the  defences  set  up.  Thirdly,  because,  after  the 
settlement  of  the  question  of  quality  and  allowance,  it  is  not  open  to  the  defendants 
to  set  up  those  defences.  Fourthly,  because  the  said  documents  are  not  documents 
to  the  production  of  which  the  defendants  are  entitled  for  the  purpose  of  discovery  or 
otherwise.  Fifthly,  because  they  were  not  received,  nor  (with  certain  specified 
exceptions)  written  until  after  the  contract  was  entered  into.  Sixthly,  (as  to  certain 
of  the  documents  because  they  were  not  written  until  after  the  defendants  claimed 
to  repudiate  the  contract ;  and  (as  to  those  written  by  us)  were  written  for  our  own 
protection  in  consequence  of  such  repudiation :  and  (as  to  all)  the  contents  are  of 
a  confidential  nature,  and  they  are  in  the  [874]  nature  of  privileged  communications. 
Seventhly,  because  they  are  not  evidence  against  us  in  the  present  action. 

On  the  3rd  August,  Erie,  J.,  made  an  order  that  the  defendants  be  at  liberty  to 
inspect  and  take  copies  of  the  documents  mentioned  in  the  above  affidavit. 

Crouch,  in  the  present  term,  obtained  a  rule  nisi  to  rescind  or  vary  that  order ; 
against  which 

Lush  and  Blackburn  now  shewed  cause.  The  first  objection  is  clearly  untenable. 
If  of  any  weight,  it  should  have  been  urged  against  the  original  order,  or  as  ground 
for  rescinding  it.  The  second  objection  is  that  the  documents  in  no  wise  tend  to 
prove  the  defences ;  but  the  defendants  cannot  be  concluded  by  the  mere  statement 
of  the  plaintiffs.  It  is  not  denied'  that  they  relate  to  the  matters  in  question,  and 
where  the  documents  are  relevant  it  is  not  sufficient  to  say  that  they  will  not  assist 
the  defence :  Neioton  v.  Berresford  (1  Younge,  377,  381),  Goodall  v.  Little  (1  Sim.  N.  S. 
155,  161).  The  third  objection  cannot  now  be  urged,  since  that  matter  is  concluded 
by  the  original  order.  Fourthly,  it  is  objected  that  these  are  not  documents  to  the 
production  of  which  the  defendants  are  entitled  for  the  purpose  of  discovery  or  other- 
wise :  but  that  objection  has  also  been  disposed  of  by  the  original  order.  With  respect 
to  the  fifth  objection,  it  is  no  answer  to  say  that  the  documents  were  written  after 
the  contract.  Communications  between  the  parties  subsequent  to  a  transaction  may 
be  most  material.  A  similar  objection  was  made  in  Glyn  v.  Caulfeild  (3  M'N.  &  G. 
463),  but  Lord  Truro,  C,  said  : — "  With  regard  to  the  character  of  the  papers,  the 
objection  to  production  upon  the  ground  that  they  relate  to  the  matters  in  dispute 
in  the  cause,  and  arose  out  [875]  of  communications  between  the  parties  themselves 
with  a  view  to  their  defence  in  the  suit,  is  not  supported  either  on  principle  or 
authority."  As  to  the  sixth  objection,  these  documents  are  not  in  the  nature  of 
privileged  communications.  Letters  between  the  parties  and  their  solicitors  subse- 
quently to  the  institution  of  the  suit  are  privileged,  but  not  letters  between  the  parties 
themselves  :  Whithead  v.  Gumey  (1  Younge,  541),  Glyn  v.  Caulfeild  (3  M'N.  &  G.  463). 
As  to  the  last  objection,  letters  between  the  plaintiffs  and  their  broker  would  clearly 
be  evidence  for  the  defendants. 

Crouch,  in  support  of  the  rule.  The  main  contest  is  in  respect  of  the  production 
of  the  correspondence  after  the  contract  and  alleged  breach,  and  which  can  only  assist 
the  defendants'  case  by  containing  admissions.  The  argument  on  the  other  side 
amounts  to  this  :  that  in  every  action  for  a  breach  of  contract  in  not  accepting  goods, 
the  defendant  has  a  right  to  inspect  all  the  correspondence  in  the  plaintiff's  possession 
up  to  the  time  when  the  order  for  inspection  is  granted.  But  it  does  not  follow, 
because  a  defendant  has  a  right  to  the  production  of  documents  at  the  trial,  that 
therefore  he  is  entitled  to  an  inspection  of  them.  In  the  former  case  the  documents 
would  be  open  to  explanation,  but  upon  inspection  the  defendants  might  select  those 
only  which  benefit  themselves  and  reject  the  others.  In  a  Court  of  equity  the  plaintiffs 
would  have  an  opportunity  of  putting  in  an  answer,  so  that  the  production  would  be 
accompanied  with  an  explanation  of  all  the  circumstances  :  The  Princess  of  Wales  v. 
The  Earl  of  Liverpool  (1  Swanst.  123).  A  Court  of  law  will  not,  by  compulsory 
production,  deprive  the  plaintiffs  of  that  protection  which  the  practice  in  equity 
affords.  It  is  a  safe  rule,  of  general  application,  not  to  [876]  compel  a  party  to 
disclose  correspondence  which  took  place  after  the  alleged  breach  of  contract.  If 
a  bill  in  equity  charges  fraud  generally,  and  alleges  that  the  defendant  has  in  his 
possession  documents,  papers  and  letters  which,  if  produced,  would  shew  the  imputed 
fraud,  the  defendant  has  an  opportunity  by  his  answer  of  denying  the  fraud ;  and  if 
he  does  so  unequivocally  the  Court  will  not  in  general  compel  him  to  produce  the 
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documents,  because  a  bill  so  framed  is  purely  a  fishing  bill :  Wigram  on  Discovery, 
p.  234,  2nd  ed.  The  doctrine  that  a  party  is  not  upon  a  mere  allegation  of  fraud 
entitled  to  the  production  of  documents  was  recognised  by  Lord  Langdale,  M.  R.,  in 
Bassford  v.  Blakesley  (6  Beav.  131).  The  power  of  a  Court  of  equity  to  order  the 
production  of  documents  arose  out  of  the  jurisdiction  to  compel  a  discovery,  and  is 
restricted  by  the  same  rules  ;  Daniel's  Chan.  Prac.  p.  943,  3rd  ed.  The  decision  in 
Curling  v.  Feiring  (2  Myl.  Sc  K.  380)  did  not  proceed  on  the  ground  that  the  corre- 
spondence was  between  the  solicitor  of  the  defendants  and  a  person  not  a  party  to  the 
suit;  but  that  the  correspondence,  having  taken  place  after  the  dispute  which  was 
the  subject  of  litigation  had  arisen  between  the  parties,  formed  no  part  of  the  plaintiffs 
title.  In  Llewellyn  v.  Badeley  (1  Hare,  527)  Sir  J.  Wigram,  V.  C,  after  stating  that  his 
decision  in  that  case  did  not  conflict  with  JVhitbread  v.  Gurney  (1  Younge,  541),  Storey 
V.  Lwd  George  Lennox  (1  Keen,  341 ;  S.  C.  1  Myl.  &  Cr.  525),  or  Greenlaw  v.  King 
(1  Beav.  137),  said  : — "Those  cases  only  decided  that  it  is  not  every  document  which 
has  come  into  existence  since  the  dispute  commenced,  having  reference  to  the  dispute, 
that  is  necessarily  privileged  only  because  it  might  disclose  the  evidence  to  be  given 
on  the  part  of  the  defend-[877]-ants.  Undoubtedly  thei-e  are  many  documents  of 
which  all  this  might  be  truly  stated,  and  which,  notwithstanding,  would  not  be 
privileged.  But  I  think  such  documents  may  be  privileged  without  calling  in  aid  the 
doctrine  of  professional  confidence."  If  the  right  of  inspection  be  carried  to  the  length 
contended  for,  in  no  case  of  an  alleged  breach  of  contract  could  either  party  correspond 
with  his  agent  abroad  without  the  risk  of  being  compelled  to  produce  his  corre- 
spondence. Gly7i  V.  Caulfeild  (3  M'N.  &  G.  463)  and  Goodall  v.  Little  (1  Sim.  N.  S. 
155)  do  not  apply,  because  in  those  cases  there  was  no  definite  dispute  until  after  the 
bill  was  filed. 

Pollock,  C.  B.  The  rule  must  be  discharged.  It  asks  to  set  aside  or  vary  the 
order  of  my  brother  Erie  for  the  inspection  of  documents  which  the  defendants  admit 
are  in  their  possession  ;  and  the  question  is,  not  whether  my  brother  Erie  had  power 
to  make  the  order,  but  whether  he  made  it  with  due  discretion  with  reference  to  the 
facts  before  him.  I  think  that  we  ought  not,  either  with  reference  to  the  facts  or 
authorities,  to  set  aside  the  order.  Whether  upon  every  occasion  when  fraud  is 
charged  whatever  has  passed  between  the  parties  must  be  produced,  is  a  matter  as  to 
which  we  need  lay  down  no  rule.  It  certainly  appears  that  statements  by  the  parties 
to  their  solicitor,  and  the  opinions  of  counsel,  have  in  modern  times  been  considered 
confidential.  Curling  v.  Perring  (2  Myl.  &  K.  380),  which  was  a  motion  for  the  pro- 
duction of  correspondence  between  the  solicitor  of  the  defendants  and  a  person  not 
a  party  to  the  suit,  has  no  bearing  on  this  case.  It  would  be  monstrous  if  an  attorney 
could  not  write  to  a  stranger  for  information  respecting  the  suit  without  being  liable 
to  have  his  correspondence  called  for.  The  simple  answer  is,  that  he  is  an  [878] 
attorney  and  has  acquired  his  knowledge  of  certain  facts  in  that  character.  But 
certainly  the  correspondence  amongst  the  parties  themselves,  or  between  them  and 
their  agent,  has  been  ordered  to  be  produced ;  and  if  there  was  no  authority  for  it, 
I  should  be  so  disposed  to  act.  In  my  opinion,  there  is  no  reasonable  ground  for  any 
distinction  between  such  correspondence  before  the  contract  and  after  the  alleged" 
breach  of  contract.  It  may  be  most  material  after  the  complaint  is  made,  to  see  that 
it  is  honestly  made  in  the  language  of  a  man  who  has  committed  no  fraud,  or  whether, 
as  alleged  in  this  case,  there  was  a  wish  to  pass  off  an  article  called  "  jaggerly  cane  " 
for  native  Madras  sugar.  In  equity,  a  defendant  may  obtain  an  inspection  down  to  the 
time  when  his  answer  is  filed,  and  there  is  no  reason  why  the  same  rule  should  not 
apply  here.  I  think  that  the  order  of  my  brother  Erie  was  correct,  and  that  we  ought 
not  to  interfere  to  set  it  aside. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged. 
Assuming  that  my  brother  Erie  had  power  to  make  the  order,  I  cannot  say  that  he 
has  exercised  an  improper  discretion. 

Watson,  B.  I  am  of  the  same  opinion.  The  defendants  might  have  filed  a  bill 
in  equity  for  a  discovery,  and  this  application  is  in  lieu  of  it.  The  affidavits  of  the 
defendants  state  certain  frauds  by  which  it  is  alleged  they  were  deceived,  and  all  the 
evidence  asked  for  is  in  support  of  that  charge.  The  plaintiffs  do  not  deny  that  the 
documents  asked  for  are  relevant  to  the  subject  in  dispute,  but  Mr.  Crouch  says  that 
in  our  discretion  we  ought  not  to  confirm  the  order.  I  cannot,  however,  think  that 
my   brother  Erie  was  wrong  in  making  it.     Looking  at  the  documents,  I  can  see 
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that  they  are  relevant  and  may  be  [879]  most  material  for  the  defendants'  case.  It 
often  happened  that  a  party  failed  to  support  his  case  for  want  of  an  inspection  of 
documents,  and  now  a  Court  of  law  is  empowered  to  do  what  formerly  a  Court  of 
equity  alone  could  have  done.  In  my  opinion,  we  ought  not,  either  with  reference  to 
the  decisions  in  equity  or  the  circumstances  of  the  case,  to  set  aside  the  order.  If 
the  plaintiffs  have  committed  a  fraud,  and  have  written  on  the  subject  amongst  them- 
selves or  to  their  agents,  there  is  no  reason  why  the  correspondence  should  not  be 
produced.  My  judgment  proceeds  on  this  ground,  that  my  brother  Erie  has  properly 
exercised  his  discretion, 
liule  discharged. 

Walton  and  Others  v.  Brown.  Nov.  25,  1858. — Upon  a  summons  to  stay  pro- 
ceedings on  payment  of  a  certain  sum  and  costs,  if  the  plaintiff  refuses  to  take 
the  amount  offered  in  discharge  of  his  claim,  but  afterwards  accepts  it,  there  is 
no  absolute  rule  which  entitles  the  defendant  to  his  costs  incurred  subsequently 
to  the  summons. — Semble,  that  in  such  case  if  the  defendant's  answer  to  the 
plaintiff's  claim  consists  partly  of  a  set-off,  the  plaintiff  is  entitled  to  his  costs  to 
the  time  of  pleading,  unless  the  defendant  has  offered  to  allow  the  set-off. 

[S.  C.  28  L.  J.  Ex.  38.] 

Field,  on  behalf  of  the  defendant,  had  obtained  a  rule  calling  on  the  plaintiffs  to 
shew  cause  why  the  Master  should  not  review  his  taxation  and  disallow  the  plaintiffs 
their  costs,  subsequent  to  the  summons  to  stay  upon  payment  of  31.  lis.  2d.,  and  tax 
and  allow  the  defendant's  costs  subsequently  on  the  higher  scale ;  and  why  an  order 
of  Erie,  J.,  ordering  the  plaintiffs'  full  costs  to  be  taxed  should  not  be  rescinded. 

It  appeared  from  the  affidavits  on  which  the  rule  was  obtained,  that  the  writ 
issued  on  the  17th  of  June  indorsed  with  a  claim  of  271.  4s.  8d.  The  plaintiffs 
received  from  the  defendant  half  a  101.  note  on  the  17th,  and  the  other  half 
subsequently. 

On  the  24th  of  June  a  summons  was  taken  out  to  stay  proceedings  on  payment  of 
31.  lis.  2d.,  which  was  dismissed,  the  plaintiffs  claiming  more.  The  defendant  then 
appeared,  [880]  and  a  declaration  was  delivered,  to  which  the  defendant  pleaded  on 
the  20th  of  July.  The  pleas  were  :  First,  as  to  101.,  payment  after  action  brought : 
Secondly,  except  as  to  the  101.  and  131.  lis.  2d.,  set-off:  Thirdly,  except  as  to 
131.  lis.  2d.  and  101.,  never  indebted.  Lastly,  as  to  31.  lis.  2d.,  payment  into  Court. 
On  the  4th  of  August  the  plaintiffs  delivered  their  replication  to  the  first  and  last  pleas, 
admitting  the  payment  and  taking  the  money  out  of  Court,  but  not  replying  to  the 
other  pleas.  On  taxation  the  Master  allowed  the  plaintiffs  their  costs  on  the  lower 
scale,  up  to  the  time  of  the  payment  of  the  money  into  Court,  and  allowed  the  defen- 
dant his  costs  from  the  time  of  the  payment  of  money  into  Court.  The  plaintiffs  not 
having  replied  to  the  other  pleas,  judgment  of  non  pros  was  signed  by  the  defendant 
on  the  6th  of  August.  The  plaintiffs  then  took  out  a  summons  to  set  aside  the  judg- 
ment, and  to  shew  cause  why  the  Master  should  not  tax  their  full  costs,  and  the 
defendant  took  out  a  cross  summons  to  shew  cause  why  the  Master  should  not  disallow 
the  plaintiffs'  costs  subsequent  to  the  summons  to  stay,  and  tax  the  defendant  his 
subsequent  costs.  The  summonses  were  attended  before  Erie,  J.,  who  made  no  order 
on  the  defendant's  summons,  but  ordered  that  the  Master  should  tax  to  the  plaintiffs 
their  full  costs  of  the  action,  including  the  costs  of  that  application ;  but  that  the  order 
should  not  be  acted  upon  till  the  5th  day  of  term. 

The  plaintiffs  now  shewed  cause  upon  an  affidavit  in  which  they  stated  that  the 
defendant  was,  at  the  commencement  of  the  suit,  indebted  to  them  in  271.  4s.  lid., 
less  a  set-off  of  11.  5s. :  that  after  the  pleas  had  been  pleaded,  121.  8s.  9d.  only  remained 
in  dispute,  and  that  inasmuch  as  the  defendant  had  allowed  several  bills  of  exchange 
drawn  by  the  plaintiffs  and  accepted  by  him  for  small  amounts  to  be  dishonoured,  and 
fearing  that  they  would  be  incurring  large  [881]  costs  which  they  should  not  be  able 
to  get  from  the  defendant,  they  determined  to  abandon  their  claim  to  the  121.  8s.  9d., 
though  they  believed  that  they  were  justly  entitled  to  the  money. 

Baylis  shewed  cause.(a)     First,  by  rule  22  of  the  Pleading  Kules,  Trin.  T.   1853, 

(a)  Nov.  9.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 
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the  plaintiffs  are  entitled  to  their  costs  up  to  the  time  of  pleading  the  plea  of  payment 
of  101.  after  action  brought.  [Bramwell,  B.  That  rule  does  not  apply.  It  must 
be  construed  as  supposing  there  has  been  no  summons  to  stay  the  proceedings.] 
Secondly,  the  amount  due  to  the  defendant  was  reduced  by  the  plea  of  set-off.  If  the 
sum  tendered  is  only  sufficient  because  the  defendant  has  a  set-off,  a  plaintiff  is  right 
in  going  on  until  the  plea  of  set-off  is  pleaded.  It  does  not  appear  that  the  set-off  was 
mentioned  when  the  summons  to  stay  was  attended;  but  that  the  31.  lis.  2d.  was 
offered  in  satisfaction  of  the  whole  of  the  plaintiffs  claim.  When  the  set-off  was 
pleaded  and  the  plaintifis  said,  that  if  they  were  to  have  the  benefit  of  the  set-off  they 
would  accept  the  31.  lis.  2d.,  they  did  not  simply  take  what  was  before  offered. 
Therefore  the  case  does  not  fall  within  the  rule:  Shaw  v.  HugJies  (15  C.  B.  660). 
Thirdly,  the  affidavits  shew  that  the  plaintiffs  declined  to  proceed  from  motives  of 
prudence.  Therefore,  the  plaintiffs  having  shewn  that  they  had  reasonable  grounds 
for  the  course  adopted,  the  defendant  is  not  entitled  to  costs :  Watson  v.  Coleman 
(7  Man.  &  G.  422).  [Channell,  B.,  referred  to  Cumming  v.  Columbine  (6  Dowl.  373). 
Bramwell,  B.  I  incline  to  think  that,  as  a  general  rule,  a  plaintiff  should  get  his  costs 
to  the  time  of  pleading,  in  a  case  like  the  present,  where  there  is  a  plea  of  set-off.] 

[882]  Field,  for  the  defendant,  suggested  that  he  could  shew  that  the  existence 
of  the  set^ofi'  was  well  known  to  the  plaintiff  at  the  time  of  the  summons  to  stay  on 
payment  of  31.  lis.  2d.  [Pollock,  C.  B.  It  will  not  do  unless  it  is  shewn  that  the 
set-oflf  was  mentioned.] 

Field  then  appliea  for  leave  to  file  an  additional  affidavit  in  answer  to  that  of 
the  plaintiffs,  under  the  45th  section  of  the  Common  Law  Procedure  Act,  1854. 
[Pollock,  C.  B.  Ought  not  the  application  to  have  been  made  on  reading  the 
affidavits,  and  before  the  plaintiffs'  counsel  had  been  heard  at  length  ?]  The  rule  has 
been  laid  down,  that  leave  to  file  additional  affidavits  will  not  be  granted  unless 
thought  necessary  on  the  argument. 

Leave  having  been  granted  for  that  purpose,  the  defendant  filed  an  affidavit  which 
stated  that,  before  this  action  was  commenced,  a  person  calling  himself  the  accountant 
of  the  plaintiffs  called  upon  him  for  payment  of  the  plaintiffs'  bill,  which  the  defendant 
refused,  as  he  was  a  stranger  to  him :  that  on  two  occasions  the  accountant  stated 
that  his  expenses  for  journeys  must  be  paid,  when  the  defendant  told  hira  that  he 
should  not  pay  any  portion  of  them,  as  the  account  would  have  been  settled  before 
if  the  plaintiffs  had  called  and  allowed  the  set-off  of  11.  5s. :  that  the  defendant  sent 
a  person  to  pay  the  balance  of  account,  less  the  sum  of  121.  8s.  for  the  accountant's 
expenses  and  the  set-off  of  11.  5s. ;  but  the  plaintiffs  refused  to  settle  on  those  terms. 

Field,  for  the  defendant.  The  general  rule  is  thus  stated  in  Archbold's  Practice, 
p.  1 295,  9th  ed. : — "  In  some  cases,  where  the  amount  of  the  sum  claimed  is  disputed 
and  the  defendant  is  ready  to  pay  it,  he  may,  at  any  time  after  the  service  of  the  writ, 
obtain  a  summons  calling  upon  the  [883]  plaintifi"  to  shew  cause  why,  upon  payment 
of  a  certain  sum  (namely  the  sum  actually  due)  and  costs,  the  proceedings  in  the  action 
should  not  be  stayed.  If  on  attending  before  the  Judge  the  plaintiff  refuse  to  receive 
the  amount  mentioned  in  the  summons,  the  Judge  will  indorse  such  refusal.  If  after 
this  the  plaintiff"  proceeds,  and  he  recovers  no  more  than  the  sum  offered,  he  will  in 
general  not  only  have  to  bear  his  own  costs  incurred  subsequently  to  the  offer,  but 
also  have  to  pay  the  defendant's  subsequent  costs."  The  question  is,  whether  the  case 
is  within  that  rule.  The  plaintiffs'  conduct  was  vexatious  in  proceeding  for  the 
121.  8s.  9d.  claimed  for  the  accountant's  expenses.  [Martin,  B.  There  is  no  ground 
for  making  the  plaintiffs  pay  the  defendant's  costs.]  Fletcher  v.  Tanner  (3  C.  B.  963) 
is  an  authority  that  the  defendant  is  entitled  to  his  costs  subsequently  to  the  summons 
to  stay  proceedings,  on  payment  of  31.  lis.  2d.  [Martin,  B.  The  Master  informs  us 
that  there  is  no  absolute  rule  in  these  cases  to  give  the  defendant  costs.  Channell,  B. 
The  acceptance  of  the  sum  originally  refused  is  prima  facie  evidence  of  oppressive  and 
vexatious  conduct  on  the  part  of  a  plaintiff;  but  that  may  be  rebutted.]  In  Watson  v. 
Coleman  (7  Man.  &  G.  422)  Tindal,  C.  J.,  said  :— "I  agree  that  the  general  rule  is,  that 
where  a  plaintiff,  after  a  tender  of  a  sum  which  he  refuses  to  accept,  goes  on,  and  he 
recovers  no  more  than  the  sum  tendered,  he  shall  pay  the  defendant  the  costs  subse- 
quently incurred.  It  is,  however,  open  to  the  plaintiff  to  shew  that  he  acted  not 
oppressively  and  vexatiously,  but  under  mistake,  or  that  he  had  reasonable  grounds 
for  the  course  he  adopted."  The  rule  is  thus  stated  in  Gray  on  Costs,  p.  307  :— -"  If  a 
defendant,  instead  of  waiting  to  pay  money  into  Court  until  after  the  plaintiff  has 
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declared,  takes  out  a  summons  to  stay  proceedings  on  [884]  payment  of  a  certain  sum 
and  costs,  and  the  plaintiff  then  refuses  to  take  it  in  discharge  of  his  claim,  but  subse- 
quently accepts  it,  the  defendant  is  entitled  to  his  costs  incurred  subsequent  to  the 
summons  ;  for  it  is  a  general  rule,  that  if  the  one  party  offers  what  the  other  afterwards 
takes,  without  getting  more,  the  latter  must  pay  the  costs  of  the  former  and  bear  his 
own  from  the  time  of  the  offer."  James  v.  Raggett  (2  B.  &  Aid.  776)  is  an  authority 
for  that  position.  There  is  nothing  in  this  case  to  except  it  from  the  general  rule. 
^5^0  reason  is  assigned  for  the  acceptance  of  the  sum  paid  into  Court  which  might  not 
have  existed  at  the  time  it  was  refused. 

Baylis  was  heard  with  respect  to  the  affidavit  of  the  defendant,  and  submitted  that 
it  did  not  answer  the  case  on  the  part  of  the  plaintiff. 

Per  Curiam.  The  rule  must  be  absolute  to  review  the  Master's  taxation  by 
disallowing  the  plaintiflfs  their  costs  subsequent  to  the  tender,  but  not  to  give  the 
defendant  his  costs. 

Eule  accordingly. 

[885]    Michaelmas  Vacation,  22  Vict.    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Sir  John  Morris,  Bart.,  and  Lockwood  v.  The  Rhydydefed  Colliery  Company. 
Dec.  2,  1858. — An  indenture  of  settlement  contained  a  power  for  the  tenant  for 
life  to  lease  for  lives  certain  hereditaments  to  any  person  willing  to  build  houses 
thereon.  Also  a  power  to  lease  for  sixty-three  years  the  coal  mines  under  the 
lands  "  with  all  such  powers,  authorities,  accommodations,  liberties,  and  privileges 
as  shall  be  necessary  or  are  usually  contained  in  leases  of  collieries  or  mines  in 
the  county,  place,  or  neighbourhood  where  the  collieries  intended  to  be  demised 
are  or  shall  be  situate,  for  seeking,  winning,  working,  drawing,  taking  and  carry- 
ing away  the  coals ;  so  as  the  lessees  be  not  made  dispunishable  for  waste  by  any 
express  words  therein  contained."  In  execution  of  this  power  the  tenant  for  life 
granted  a  lease  which  contained  a  power  for  the  lessee  "  to  erect,  build  and  con- 
struct, and  set  up  in  and  upon  the  said  mines,  lands  and  premises,  all  such  engine- 
houses,  machine  offices,  counting-houses,  warehouses,  store-rooms,  workshops, 
workmen's  cottages,  huts,  &c.,  erections,  buildings  and  accommodations  as  shall 
be  bona  fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of 
the  said  works."  There  was  also  a  power  to  dig  and  use  stones,  slate,  brick  earth 
and  materials  in  any  part  of  the  land  which  should  be  required  for  the  collieries 
or  for  any  buildings  thereby  authorized  to  be  made  in  the  exercise  of  any  power 
thereby  granted.  Ejectment  having  been  brought  to  recover  possession  of  the 
coal  mines  on  the  ground  that  the  lease  was  not  a  due  execution  of  the  power, 
the  jury  found  that  a  power  to  build  cottages  in  places  convenient  with  reference 
to  the  works  was  both  necessary  and  usual  in  leases  of  collieries  in  the  neighbour- 
hood. Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer) :  First,  that  the  lease  was  not  in  excess  of  the  power.  Secondly, 
that  the  lease  was  not  void  on  the  ground  that  the  power  to  build  was  in  violation 
of  the  provision  in  the  settlement  that  the  lessees  should  not  be  made  dispunish- 
able for  waste. 

[S.  C.  28  L.  J.  Ex.  119 ;  5  Jur.  (N.  S.)  339 ;  7  W.  R.  95.     Referred  to,  In  re  Reveley's 
Settled  Estates,  1863,  32  L.  J.  Ch.  812 ;  8  L.  T.  450  ;  11  W.  R.  744.] 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer,  discharging  a 
rule  to  enter  the  verdict  for  the  plaintiffs  pursuant  to  leave  reserved  at  the  trial.  The 
facts  are  stated  in  the  report  of  the  case,  ante,  p.  473. 

Grove  (Pulling  with  him),  for  the  plaintiffs. (a)  First,  the  lease  of  the  1st  January, 
1840,  is  void,  being  in  excess  [886]  of  the  power  contained  in  the  settlement  of  the 
8th  June,  1819.  The  true  test  is,  first,  whether  the  power  in  the  lease  is  confined  to 
such  accommodations  as  are  necessary  or  usual  for  working  the  coal ;  secondly,  whether 
the  power  is  confined  to  such  accommodations  as  are  necessary  or  usual  for  working 

(a)  Before  Erie,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
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collieries  in  the  neighbourhood.  Workmen's  cottages  are  not  necessary  for  seeking, 
winning  and  carrying  away  coal.  Schools  may  in  one  sense  be  necessary,  but  they 
are  not  within  the  power  contained  in  the  settlement.  Each  leasing  power  has  a 
separate  term  and  a  separate  restriction.  One  applies  to  hereditaments  then  demised  ; 
another  to  hereditaments  not  then  demised.  There  is  a  special  power  to  grant  build- 
ing leases,  but  only  to  such  persons  as  shall  actually  covenant  to  improve  the  heredita- 
ments by  ei'ecting  houses  thereon,  and  to  expend  such  sums  in  improvements  as  shall 
be  an  adequate  consideration  for  the  interest  granted  by  the  leases.  The  word 
"  accommodations  "  in  the  settlement  means  such  accommodations  as  are  necessary  for 
seeking,  winning,  working,  drawing,  tfiking  and  carrying  away  the  coal,  such  as  engine 
houses,  sheds,  &c.  Part  of  the  estate  is  adapted  for  building,  and  that  is  provided 
for  by  the  building  power ;  but  it  the  lessees  of  the  mines  are  entitled  to  build  work- 
men's cottages  on  any  part  of  the  estate  its  value  would  be  destroyed.  The  question 
whether  a  general  power  is  restrained  by  a  special  power  was  considered  in  'f/ie  Earl 
of  Cardigan  v.  Armitage  (2  B.  &  C.  197).  The  words  "for  seeking,  winning,  working, 
&c.  the  coals  "  have  reference  to  the  plant,  that  is  such  matters  as  are  purchased  by  a 
new  lessee,  and  do  not  extend  to  workmen's  cottages.  The  words  of  the  lease  are 
inconsistent  with  the  language  of  the  settlement.  IVrigJU  v.  Wakefwd  (4  Taunt.  21.3), 
Doe  d.  Mansfield  v.  Peach  (2  M.  &  Sel.  576),  Doe  [887j  d.  Bartlett  v.  ReTidle  (3  M.  &  Sel. 
99)  and  Hawkins  v.  Kemp  (3  East,  410)  shew  that  a  power  must  be  strictly  pursued. 
[Williams,  J.,  referred  to  Vincent  v.  The  Bishop  of  Sudor  and  Man  (5  Exch.  683).]  It 
will  be  argued  that  the  lease  is  void  for  the  excess  only ;  but  though  a  Court  of  equity 
might  remodel  the  lease,  at  law  it  is  altogether  void  :  Sugden  on  Powers,  vol.  2,  p.  75, 
7th  ed.  Secondly,  the  lease  in  express  terms  enables  the  lessees  to  commit  waste. 
There  is  a  general  power  to  dig  stones  in  any  part  of  the  lands. 

Evans  (Gifiard  with  him)  appeared  for  the  defendants,  but  was  not  called  on  to 
argue. 

Erle,  J.  The  question  is,  whether  the  lease  of  the  1st  January,  1840,  is  a  good 
execution  of  the  power  contained  in  the  settlement  of  the  8th  June,  1819.  That  is  a 
power  to  lease  the  mines,  "  together  with  all  such  powers,  authorities,  accommodations, 
liberties  and  privileges  as  shall  be  necessary  or  are  usually  contained  in  leases  of 
collieries  or  mines  in  the  county,  place  or  neighbourhood  where  the  collieries  or  mines  " 
in  question  are  situate.  Such  is  the  power  proposed  to  be  exercised  by  the  lease  of 
1840;  and  the  questions  are:  first,  what  are  the  powers  given  by  the  lease;  and, 
secondly,  whether,  in  consequence  of  the  finding  of  the  jury,  those  powers  are 
restricted.  Now  the  powers  given  are  these.  After  the  demise  of  the  coal  mines,  there 
is  a  power  for  the  lessee  to  "  seek  for,  win,  work,  draw,  take  and  carry  away  the  coal." 
Then  comes  a  power  to  build  "  such  engine  houses,  machine  offices,  counting  houses, 
warehouses,  store  rooms,  workshops,  workmen's  cottages,  stables,  huts,  hoods,  hovels, 
sheds,  bridges,  walls,  erections,  buildings  and  accommodations  as  [888]  shall  be  bona 
fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of  the  works 
and  premises."  It  may  be  necessary  for  working  the  mines  that  there  should  be 
engine  houses,  machine  offices,  counting  houses,  warehouses,  store  rooms,  workshops, 
workmen's  cottages,  &c.,  and  therefore  this  power  is  within  the  power  contiiined  in 
the  settlement.  The  word  "  necessary "  is  not  to  be  construed  as  that  which  is 
absolutely  necessary,  and  without  which  the  working  of  the  mines  could  not  be  carried 
on,  but  that  which,  according  to  the  usage  of  miners  working  with  ordinary  skill, 
would  be  necessary  for  carrying  on  the  work.  There  is  a  further  power  to  dig  and 
use  building  or  other  stones  and  slates,  brick  earth  and  materials  on  any  part  of  the 
lands,  and  to  make  the  same  into  brick  for  building  with,  "  and  which  shall  be 
required  for  the  purposes  of  the  collieries  and  works  or  for  any  erection  or  building 
thereby  authorized  to  be  made  in  or  about  the  exercise  and  enjoyment  of  any  liberty, 
power  or  authority  thereby  granted  or  given."  Possibly  all  the  powers  thereby 
granted  are  powers  necessary  for  working  the  mines,  and  if  restricted  to  the 
neighbourhood  of  the  works  they  are  found  by  the  jury  to  be  both  necessary  and 
usual.  It  is  said  that  workmen's  cottages  are  not  authorized  by  the  power ;  but  there 
is  this  distinction,  the  building  residences  would  be  under  the  building  power,  the 
cottages  for  workmen  are  necessary  for  carrying  on  the  works  of  the  mine.  The 
provision  as  to  the  lessees  not  being  made  dispunishable  for  waste  raises  the  same 
question.  If  the  power  to  build  workmen's  cottages  is  within  the  power  in  the 
settlement,  the  lessees  are  not  made  dispunishable  for  waste. 
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Williams,  J.  I  am  of  the  same  opinion.  The  words  are,  "all  such  powers, 
authorities,  accommodations,  &c.  as  shall  be  necessary  or  are  usually  contained 
in  leases  of  col-[889]-lieries  or  mines  in  the  county,  place  or  neighbourhood  where 
the  collieries  or  mines  intended  to  be  demised"  &c.  are  situate,  "for  seeking, 
winning,  working,  drawing,  taking  and  carrying  away  the  coal."  Under  the  power 
in  the  lease  the  lessee  is  authorized  to  build  and  construct  upon  the  mines  and  lands 
all  such  engine  houses,  &c.,  workmen's  cottages  and  accommodations  "  as  shall  be 
bona  fide  necessary  or  proper  for  or  in  the  due  prosecution  and  carrying  on  of  the 
works  and  premises."  The  difficulty  I  have  found  has  been  with  respect  to  the  words 
"  or  proper  "  having  introduced  something  different  from  the  power  in  the  settlement. 
That  is  a  power  to  confer  on  the  lessee  all  such  accommodations  &c.  "as  shall  be 
necessary  or  are  usually  contained  in  leases "  of  collieries  in  the  neighbourhood,  not 
"  or  proper."  But  in  point  of  fact  the  finding  of  the  jury  establishes  that  what  is 
proper  for  the  due  prosecution  of  the  works  is  necessary  and  usual.  They  certainly 
have  not  found  it  absolutely,  but  we  must  so  construe  the  lease  with  reference  to 
their  finding;  for  if  the  lease  be  construed  as  giving  a  power  to  build  without 
restriction,  the  jury  have  negatived  it  being  necessary  or  usual.  They  have,  how- 
ever, found  that  the  erection  of  cottages  in  places  convenient  with  reference  to  the 
works  was  both  necessary  and  usual,  and  therefore  proper.  The  question  as  to 
the  lessee  being  dispunishable  for  waste  depends  on  whether  it  is  necessary  or  usual 
to  build  workmen's  cottages.  Upon  the  whole,  I  think  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

Ckompton,  J.  I  am  of  the  same  opinion.  The  lease  contains  a  general  power 
to  do  all  that  is  necessary  or  proper  for  carrying  on  the  works.  The  only  difficulty 
in  my  mind,  as  well  as  that  of  my  brother  Williams,  arose  from  the  introduction  of 
the  words  "or  proper."  At  first  I  doubted  whether  "proper"  might  not  be  larger 
than  [890]  "  necessary  or  usual,"  but  I  think  it  means  the  same  thing.  Then,  as  to 
this  power  being  greater  than  the  building  power,  I  do  not  concur  in  the  argument. 
The  two  powers  are  quite  distinct.  It  is  said  that  under  this  power  the  lessee  might 
build  houses,  which  he  could  not  under  the  building  lease ;  but  that  is  not  so.  This 
is  a  power  to  build  houses,  if  necessary  or  proper  for  carrying  on  the  works.  Upon 
the  whole,  I  think  that  the  Court  below  was  right. 

Crowder,  J.  I  also  think  that  the  lease  was  a  good  execution  of  the  power 
contained  in  the  settlement.  It  seems  to  me  that  the  power  to  build  is  quite  distinct 
from  the  mining  power.  The  former  is  a  power  to  build  any  house,  erection  or 
building ;  the  latter  is  a  power  to  build  only  such  as  come  under  the  denomination  of 
engine  houses,  warehouses,  workmen's  cottages,  &c.  Then  the  question  is,  whether 
the  power  to  erect  workmen's  cottages  is  in  excess  of  the  leasing  power.  The  argu- 
ment is,  that  the  power  is  limited  to  that  which  is  absolutely  necessary  for  carrying 
on  the  works.  It  seems  to  me,  however,  that  the  fair  construction  of  the  leasing 
power  is  to  authorize  the  making  of  mining  leases  with  all  the  necessary  or  usual 
powers  contained  in  leases  of  mines  in  the  neighbourhood ;  and  that  this  lease  is  not 
in  excess  of  that  power.  Then  it  is  said  that  the  lease  contains  not  only  a  power  to 
build  workmen's  cottages,  but  also  to  dig  building  materials  on  any  part  of  the  land. 
That,  however,  is  merely  ancillary  to  the  former  power.  If  there  is  a  power  to  build 
workmen's  cottages,  there  is  a  power  to  dig  building  materials  for  that  purpose. 
Therefore  it  comes  to  the  question,  whether  the  mining  lease  is  warranted  by  the 
power.  The  words  are,  all  such  "  accommodations  as  shall  be  bona  fide  necessary  or 
proper  for  carrying  on  the  works."  I  agree  with  my  brother  Williams  that  we  must 
construe  that — "such  accommodations  as  are  necessary  or  usually  con-[891]-tained  in 
mining  leases."  That  is  the  meaning  of  the  word  "proper";  and  the  jury  have  in 
effect  found  that  it  is  usual  and  proper  in  leases  of  collieries  to  build  cottages  in 
places  convenient  with  reference  to  the  works. 
WiLLES,  J.     I  am  of  the  same  opinion. 
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In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Holmes  v.  William  Kidd  and  Robert  Kidd.  Dec.  1, 1858. — To  a  declaration  by 
indorsee  against  acceptor  of  a  bill  of  exchange  for  3001.,  the  defendant  pleaded,  as 
to  2721.  2s.  7d.,  that  before  the  indorsement  or  acceptance  he  applied  to  the  drawer 
to  advance  him  3001.  which  the  drawer  agreed  to  do  on  his  depositing  certain 
canvas  with  him  and  accepting  the  bill ;  the  drawer  to  have  power  of  selling  the 
canvas  and  applying  the  proceeds  in  payment  of  the  bill  if  not  paid  by  the  defen- 
dant when  due ;  that  the  bill  was  accepted  and  the  canvas  deposited  on  the  terms 
aforesaid  ;  that  after  the  bill  was  due  the  drawer  sold  the  canvas  and  received  the 
proceeds,  2721.  2s.  7d.,  and  holds  the  same ;  and  that  the  bill  was  indorsed  by  the 
drawer  to  the  plaintiff  after  it  became  due  and  subject  to  the  equity  of  the 
proceeds  of  the  sale  of  the  canvas  being  applied  to  the  payment  of  the  bill,  and 
without  value.  Held,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that  the  plea  was  good. 

[S.  C.  28  L.  J.  Ex.  112 ;  5  Jur.  (N.  S.)  295 ;  7  W.  R.  108.     Applied,  In  re  Overerul; 
Ex  parte  Swan,  1868,  L.  R.  6  Eq.  360.] 

Declaration  by  indorsee  against  acceptors  of  a  bill  of  exchange  for  3001.,  drawn  by 
one  Caleb  Watson. 

Plea — As  to  2721.  2s.  7d.,  parcel  of  the  amount  of  the  bill  in  the  declaration 
mentioned,  that  before  the  indorsement  or  acceptance  of  the  bill  the  defendants 
applied  to  the  said  Caleb  Watson  to  advance  them  the  sum  of  3001.,  which  C.  Watson 
agreed  to  do  upon  the  terms  of  the  defendants  accepting  the  bill  and  depositing  with 
him  a  policy  of  insurance  on  the  life  of  the  defendant  W.  Kidd  and  certain  canvas  of 
the  defendants  of  the  value,  to  wit,  of  4001.,  as  a  security  for  the  due  payment  by  the 
defendants  of  the  said  bill ;  the  said  drawer  of  the  said  bill  to  have  power  of  selling 
the  said  canvas  and  applying  the  proceeds  of  such  sale  in  payment  of  the  amount  due 
on  the  said  bill,  if  the  same  was  not  paid  by  the  defendants  when  due :  that  the  said 
bill  was  accepted  and  the  said  [892]  policy  and  canvas  deposited  upon  the  terms 
aforesaid,  and  that  after  the  said  bill  was  due  the  said  drawer  sold  the  canvas  and 
realized  by  such  sale  2721.  2s.  7d.,  and  still  retains  and  holds  the  same  sum :  that  the 
bill  was  indorsed  by  the  said  drawer  to  the  plaintiff,  after  the  same  was  overdue  and 
subject  to  the  equity  of  the  proceeds  of  the  sale  of  the  said  canvas  being  applied  to  the 
payment  and  satisfaction  of  the  said  bill,  and  without  any  value  or  consideration  having 
ever  been  given  by  the  plaintiff  for  the  said  indorsement.     Demurrer  and  joinder. 

Judgment  having  been  given  for  the  defendants  on  the  demurrer  to  this  plea  in  the 
Court  below,  the  plaintiff  assigned  error. 

Atherton  argued  for  the  plaintiff. (a)  The  effect  of  the  agreement  was  to  give  to 
the  drawer  an  option  to  sell  the  canvas  and  pay  himself  at  any  time  while  he  continued 
the  holder  of  the  bill.  At  the  moment  of  the  indorsement  a  perfect  title  vested  in  the 
indorsee.  That  could  not  be  affected  by  anything  which  the  drawer  might  do  after 
the  bill  left  his  hands.  After  the  indorsement  the  drawer  could  not  take  the  proceeds 
of  the  canvas  in  payment  of  the  bill.  The  statement  in  the  plea  that  the  bill  was 
indorsed  without  value  is  not  material. (i)  The  only  consequence  of  that  is  that  the 
indorsee  took  it  subject  to  the  equities  attaching  to  the  bill.  [Willes,  J.  The  bill 
was  subject  to  the  equity  that  upon  the  sale  of  the  canvas  the  consideration  was  at  an 
end.]  The  equity  referred  to  is  one  only  between  the  drawer  and  the  acceptor  of  the 
bill ;  it  is  a  collateral  contract  that  the  drawer,  having  indorsed  the  bill,  should  give 
up  the  canvas  to  the  acceptor.  [893]  There  was  originally  abundant  consideration 
for  this  bill.  The  plaintiff  therefore,  by  the  indorsement,  acquired  a  perfectly  valid 
title,  and  is  in  the  position  of  an  innocent  indorsee  for  value  who  cannot  be  afieuted 
by  anything  done  by  the  person  from  whom  he  takes,  subsequently  to  the  indorse- 
ment to  him. 

Brett,  who  appeared  to  support  the  plea,  was  not  called  upon. 

(a)  Before  Erie,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
{b)  See  Sturtevant  v.  Ford,  4  Man.  &  G.  101,  106. 
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Erle,  J.  We  are  all  of  opinion  that  the  plea  is  good,  and  therefore  the  judgment 
must  be  affirmed.  On  the  drawing  of  the  bill  there  was  an  agreement  that  the  canvas 
should  be  a  security  in  the  hands  of  the  drawer,  and  if  sold  the  proceeds  should  be 
applied  in  payment  of  the  bill,  if  not  paid  by  the  defendant  when  due.  The  drawer 
held  the  bill  till  it  was  overdue,  when  he  indorsed  it  without  value  to  the  plaintiff,  and 
afterwards  sold  the  canvas  and  held  the  proceeds  to  be  applied  to  the  payment  of  the 
bill.  The  question  is,  whether  the  receipt  of  the  money  by  the  drawer  is  a  bar  to  this 
action.  The  plaintiff  took  the  bill  subject  to  the  equities  affecting  it.  In  the  hands 
of  the  drawer  the  right  to  sue  was  defeasible ;  when  he  sold  the  canvas  it  was  defeated, 
and  the  plaintiff  took  the  bill  subject  to  that  contingency. 

Williams,  J.  I  am  of  the  same  opinion.  I  agree  that,  when  it  is  said  that  an 
indorsee  takes  subject  to  equities,  the  equities  must  arise  out  of  the  original  trans- 
action. Here  the  incumbrance  on  the  bill  was  part  of  the  transaction  out  of  which 
the  bill  arose. 

Crompton,  J.  Upon  the  concoction  of  this  bill  it  was  agreed  that  it  was  not  to 
be  paid  if  the  canvas  was  sold.  That  agreement  directly  affects  the  bill  and  was  part 
of  [894]  the  consideration  for  it.  The  case  therefore  differs  from  that  of  a  right  of 
set-off  against  the  indorser,(a)  which  is  merely  a  personal  right  not  affecting  the  bill. 
In  the  present  case  the  equity  directly  attaches  to  the  bill.  The  plaintiff'  therefore 
got  a  defeasible  title  only. 

Crowder,  J.  The  plea  is  an  answer  to  the  action.  The  case  is  within  the 
ordinary  rule  applying  to  parties  taking  a  bill  by  indorsement  subject  to  equities 
which  affect  it. 

WiLLES,  J.,  concurred. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Erichsen  and  Others  v.  Barkworth  and  Others.  Dec.  2,  1858, — The  defen- 
dants, merchants  at  Hull,  chartered  the  plaintiffs'  ship  to  sail  to  Buctouche  and 
there  load  a  cargo  of  timber,  and  being  so  loaded  to  proceed  to  Gloucester  and 
deliver  the  same  on  being  paid  freight.  Thirty-five  running  days  to  be  allowed 
for  loading  and  discharging  the  cargo,  and  ten  days  on  demurrage  above  the 
laying  days  at  51.  per  day.  The  ship  arrived  at  Buctouche,  and  the  loading  was 
completed  at  the  expiration  of  twenty-seven  of  the  running  days.  The  master 
signed  bills  of  lading  by  which  the  cargo  was  deliverable  "  unto  order  or  to 
assigns,  he  or  they  paying  freight  for  the  goods  as  per  charter-party."  The 
invoice  of  the  cargo  and  bills  of  lading  together  with  a  bill  drawn  by  the  shipper 
on  the  defendants  for  the  price  of  the  cargo  was  presented  to  the  defendants  by 
the  shipper's  agent  in  London,  but  the  defendants  refused  to  accept  the  bill  or 
receive  the  cargo,  on  the  ground  that  the  shipment  was  not  according  to  the 
contract.  The  defendants  wrote  to  the  shipper's  agent  and  also  to  the  master 
of  the  ship,  offering  to  land  the  cargo  and  take  care  of  it  on  their  premises  for 
whom  it  might  concern.  The  shipper's  agent  gave  notice  to  the  master  not  to 
part  with  the  cargo  without  production  of  the  bill  of  lading.  The  vessel  was 
ready  to  discharge  her  cargo,  according  to  the  charter,  on  the  5th  September. 
The  lay  days  expired  on  the  13th  September.  The  vessel  might  have  been 
discharged  in  hve  days.  The  bill  of  lading  was  not  produced  to  the  master  until 
the  22nd  September,  and  the  delivery  was  completed  on  the  30th.  Held,  in  the 
Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer),  that 
the  defendants  were  liable  for  demurrage  and  detention  of  the  vessel. 

[S.  C,  28  L.  J.  Ex.  95 ;  5  Jur.  (N.  S.)  517 ;  7  W.  E.  97.     Applied,  Mar s-U- Blanch 
V,  Wilson,  1873,  L.  R.  8  C.  P.  239.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  for 
the  defendants  on  a  special  case  (ante,  p.  601). 

(a)  See  Oulds  v.  Harrison,  10  Exch.  572 ;  Burrough  v.  Aloss,  10  B.  &  C.  558. 
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[895]  Gray,  for  the  plaintiffs. (a)  The  plaintiffs  are  entitled  to  recover,  not  only 
for  the  demurrage  days,  but  also  for  the  days  beyond  the  demurrage  days,  on  this 
ground,  that  the  holders  of  the  bill  of  lading  did  not  present  it  and  remove  the  cargo. 
[Crompton,  J.  The  question  is,  whether  the  defendants  have  broken  their  contract.] 
The  defendants  are  liable  under  the  contract  contained  in  the  charterparty,  and  they 
seek  to  avoid  their  liability  by  saying  that  they  offered  to  land  the  cargo  for  whom  it 
might  concern.  But  the  master  was  not  bound  to  accept  their  offer  to  unload,  nor 
could  he  have  safely  done  so,  for  the  bill  of  lading  was  in  the  possession  of  the  Bank 
of  British  North  America,  and  being  transferable  by  endorsement  the  master  would 
have  been  liable  to  any  person  who  produced  it.  The  judgment  of  the  majority  of 
the  Court  below  assumes  that  the  master  would  have  been  justified  in  lauding  the 
cargo  ;  but  how  could  he  tell  that  an  indorsee  of  the  bill  of  lading  might  not  after- 
wards claim  the  cargo  ]  Bourne  v.  Gatliffe  (7  Man.  &  G.  850)  is  an  authority  in  the 
plaintiffs'  favour.     The  Court  then  called  on 

Mellish,  for  the  defendants.  The  charterers  were  ready  to  pay  the  freight  and 
land  the  cargo  on  account  of  the  holder  of  the  bill  of  lading,  and  unless  the  circum- 
stance of  the  bill  of  lading  not  being  produced  justified  the  master  in  refusing  to 
deliver  the  cargo,  the  charterers  are  not  liable.  This  is  not  the  case  of  a  lost  bill 
of  lading.  When  the  master  received  notice  not  to  part  with  the  cargo  without  the 
production  of  the  bill  of  lading,  he  must  have  known  that  some  person  held  it;  and 
he  ought  to  have  replied,  "  If  you  pay  the  freight  I  am  ready  to  deliver  the  cargo  to 
you;  if  not,  I  will  accept  the  offer  of  the  char-[896]-terers  to  unload  it."  The  ques- 
tion is,  what  is  the  duty  of  the  master  when  the  owner  of  the  bill  of  lading  does  not 
come  in  time  and  claim  the  cargo?  It  is  submitted  that  the  master  is  entitled  to 
land  the  cargo  at  any  convenient  and  proper  place,  to  be  kept  for  the  holder  of  the 
bill  of  lading  and  at  his  risk.  He  could  maintain  no  action  against  the  master  or 
shipowner  if  he  neglected  to  claim  the  goods  within  a  reasonable  time.  This  bill  of 
lading  does  not  embody  the  terms  of  the  charterparty  as  to  lay  days  and  demurrage, 
but  simply  makes  the  goods  deliverable  on  payment  of  freight.  On  such  a  bill  of 
lading  the  shipowner  can  maintain  no  action  for  demurrage  :  Sinith  v.  Sieveking 
(4  E.  &  B.  945).  If  the  bill  of  lading  contains  the  terms  "  upon  payment  of  freight 
and  demurrage  as  per  charterparty,"  the  master  is  bound  to  wait  during  the  lay  days 
and  demurrage  days.  [Crompton,  J.  The  charterer  agrees  that  he  himself,  or  the 
person  who  is  the  holder  of  the  bill  of  lading,  will  discharge  the  cargo  within  the 
stipulated  time.  If  that  is  not  done,  the  master  may  within  a  reasonable  time  unload  ; 
but  that  is  not  a  part  of  the  contract,  which  is  that  the  charterer  shall  be  ready,  by 
himself  or  the  person  who  is  holder  of  the  bill  of  lading,  to  discharge  the  cargo.] 
Could  the  holder  of  the  bill  of  lading  have  maintained  any  action  against  the  master 
or  shipowner  for  unloading  the  cargo?  It  is  submitted  that  he  could  not,  for  two 
reasons  :  first,  because  having  no  time  for  which  he  could  keep  the  ship,  if  he  does 
not  choose  to  claim  the  cargo  he  cannot  complain  that  it  is  landed  ;  secondly,  because 
the  contract  under  the  bill  of  lading  is  not  a  contract  between  the  shipowner  and  the 
shipper,  but  between  the  charterer  and  the  shipper,  and  the  master  signs  as  agent  for 
the  charterer :  Marquand  v.  Banner  (6  E.  &  B.  232).  The  defendants  are  the  persons 
against  whom  the  action  must  be  brought  [897]  by  the  holder  of  the  bill  of  lading 
for  not  delivering  the  cargo  :  Colvin  v.  Newberry  (1  CI.  &  F.  283,  297) ;  and  as  they 
are  liable  they  are  entitled  to  say  to  the  master,  "  Deliver  the  cargo  to  the  shipper  or 
his  order  if  required  ;  if  not,  we  are  the  proper  persons  to  receive  the  goods."  There 
is  no  case  which  determines  what  is  the  duty  of  the  master  under  a  simple  bill  of 
lading  for  delivery  of  the  cargo  as  per  charter-party.  Gatliffe  v.  Bourne  (4  Bing.  N.  C. 
314)  only  decided  that  the  master  is  not  justified  in  landing  the  goods  without  giving 
the  holder  of  the  bill  of  lading  a  reasonable  opportunity  of  taking  them  from  along- 
side the  ship.  But  if  the  holder  of  the  bill  of  lading  does  not  choose  to  claim  the 
goods  within  a  reasonable  time,  the  master  is  entitled  to  land  them  ;  for  what  right 
has  the  holder  of  the  bill  of  lading  to  require  him  to  keep  them  in  his  ship  as  a  ware- 
house and  at  his  risk  1  There  is  no  authority  that,  if  the  master  lands  the  goods 
after  a  reasonable  time  has  elapsed  and  they  are  lost,  he  is  responsible.  Here,  the 
holders  of  the  bill  of  lading  having  neglected  to  take  the  goods  from  alongside  the 
ship,  if  the  master  had  landed  them  and  deposited  them  in  a  proper  place,  whatever 

(a)  Before  Erie,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
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happened  to  the  goods  no  action  could  have  been  maintained  against  the  shipowner 
or  the  master.  Their  contract  was  to  deliver  the  goods  to  the  holder  of  the  bill  of 
lading,  provided  he  came  for  them  :  they  never  contracted  to  keep  them  for  an 
indefinite  time.  If  the  master  had  complied  with  the  request  of  the  defendants  and 
landed  the  goods,  the  holders  of  the  bill  of  lading  could  have  maintained  no  action 
against  any  one ;  consequently  the  detention  was  not  the  fault  of  the  defendants,  and 
the  plaintiffs  are  not  entitled  to  recover. 

Erle,  J.  I  am  of  opinion  that  the  judgment  of  the  [898]  Court  below  ought  to 
be  reversed,  as  the  defendants,  according  to  their  contract,  are  liable  for  the  sum 
claimed.  The  contention  on  the  part  of  the  defendants  is  that  they  were  ready  to 
clear  the  ship,  because  they  ofTered  to  take  the  goods  without  production  of  the  bill 
of  lading,  and  that  if  that  ofTer  had  been  accepted  the  master  would  not  have  incurred 
any  liability  or  risk.  I  am,  however,  of  opinion  that  the  master  would  have  incurred 
liability  and  risk,  as,  under  the  circumstances,  the  rights  of  the  holder  of  the  bill  of 
lading  extended  beyond  the  time  at  which  the  offer  was  made.  I  think  that  the 
plaintiffs  are  entitled  to  recover,  for  the  reasons  given  by  my  brother  Watson  in  his 
judgment  in  the  Court  below,  and  I  agree  with  him  that  they  are  entitled  to  recover 
the  full  amount  claimed. 

Williams,  J.  I  am  of  the  same  opinion.  The  law  is  correctly  laid  down  in 
Smith's  Mercantile  Law,  p.  294,  5th  ed.  : — "The  merchant  must  pay  demurrage  for 
any  delay  beyond  the  arranged  period,  even  though  not  attributable  to  his  fault,  but 
to  some  unforeseen  impediment  to  her  loading  or  unloading,  such  as  the  crowded  state 
of  the  docks ;  for  he  has  expressly  engaged  and  is  bound  by  the  terms  of  his  own 
positive  contract :  so,  though  he  may  not  have  been  apprised  of  the  ship's  arrival,  or 
the  bill  of  lading  have  not  come  to  his  hands,  without  which,  or  an  indemnity,  the 
master,  as  he  has  a  right,  refuses  to  deliver  the  goods."  I  can  find  nothing  in  this 
case  to  interfere  with  the  right  of  the  master  to  refuse  to  deliver  the  goods  except  on 
production  of  the  bill  of  lading. 

Crompton,  J.  I  am  of  the  same  opinion.  The  question  arises  on  the  contract  in 
the  charter-party.  The  charterers  entered  into  a  contract  by  which  they  undertook 
[899]  that  their  factors  should  load  at  Buctouche  a  full  and  complete  cargo,  and  on 
the  arrival  of  the  ship  at  her  port  of  discharge  that  they  would  be  ready  by  them- 
selves or  their  factors  to  unload ;  and  they  also  undertook  that  the  ship  should 
be  discharged  within  a  certain  time,  or  that  they  would  pay  at  a  certain  rate  for 
demurrage.  When  the  ship  arrived  they  were  not  ready  to  unload  her,  because  they 
were  never  in  a  position  which  gave  them  a  right  to  do  so,  and  therefore  they  ought 
to  pay  for  their  breach  of  contract.  It  is  no  excuse  that  the  charterers  had  some 
dispute  with  the  holders  of  the  bill  of  lading.  The  shipowner  has  nothing  to  do  with 
the  persons  whom  the  charterers  have  engaged  to  load  the  vessel.  He  has  acted 
under  the  charter-party  and  taken  the  cargo  on  board ;  and  the  defendants  are  bound 
by  their  contract  that  they  will  be  ready  to  discharge  the  ship,  or  that  the  persons 
having  the  bill  of  lading  will  do  so.  Admitting  that  the  property  in  the  goods  was  in 
another  person,  the  master,  by  the  bill  of  lading,  is  liable  to  the  person  in  whom  the 
property  vests.  He  has  a  right  to  demand  the  bill  of  lading  or  an  indemnity,  for  by 
signing  the  bill  of  lading  he  binds  himself  to  deliver  the  goods  to  the  person  who  has 
the  property  in  them.  It  is  said  that  this  inconvenience  would  arise,  that  the  master 
would  be  obliged  to  keep  the  goods  for  an  unlimited  time.  But  in  truth  there  is  no 
inconvenience.  The  charterers  were  to  be  allowed  thirty-five  running  days,  and  after 
that  they  were  to  have  ten  days  on  demurrage  at  51.  per  day,  so  that  if  the  shipowner 
recovered  for  the  breach  of  contract  he  would  be  clearly  entitled  in  respect  of  the 
demurrage  days.  Then,  as  to  the  not  unloading  after  those  days,  the  jury  would 
have  to  estimate  the  damage,  and  if  they  found  that  there  was  any  vexatious  conduct 
on  the  part  of  the  shipowner,  such  as  keeping  the  goods  for  his  [900]  own  benefit, 
they  would  give  him  little  damages.  After  the  demuirage  days  he  cannot  keep  the 
goods  for  an  unlimited  time,  and  then  sue  for  damages.  In  this  case,  I  see  nothing 
unreasonable  in  the  conduct  of  the  master ;  indeed  it  is  quite  reasonable  that  he  should 
wait  until  after  the  demurrage  days  had  expired ;  and  I  think  that  the  defendants  are 
liable  both  for  the  demurrage  days  and  the  detention  days. 

Crowder,  J.  I  am  of  the  same  opinion.  The  contract  was  between  the  ship- 
owner and  the  charterer ;  and  the  question  is  whether  the  shipowner  has  performed 
his  contract.     He  undertook  to  deliver  the  goods  on  production  of  the  bill  of  lading : 
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that  was  never  produced  to  him,  and  therefore  he  was  justified  in  detaining  the  goods. 
I  entirely  agree  with  the  judgment  of  my  brother  Watson. 

WiLLES,  J.  I  am  of  the  same  opinion.  In  deciding  questions  of  this  kind,  we 
should  decide  on  the  assumption  that  the  usual  and  ordinary  course  of  business  will 
go  on,  and  that  no  master  of  a  vessel  will  be  likely  to  keep  a  cargo  for  an  indefinite 
time.  When  a  bill  of  lading  is  in  existence,  the  master  has  no  more  to  do  with  the 
charterer  than  a  stranger,  unless  he  produces  the  bill  of  lading. 

Judgment  reversed. 

[901]    In  the  Exchequer  Chamber. 

Laing  v.  Whaley  and  Another.     Feb.  8,  1858. — Erroneous  entry  of 

judgment  amended. 

In  this  case  (reported  ante,  p.  675)  judgment  of  affirmance  was  entered. 

Hindmarch,  at  the  last  sitting  of  the  Court  (Dec.  2),  moved  that  the  entry  of  the 
judgment  be  amended.  He  submitted  that  the  opinions  of  the  majority  of  the  Court 
in  effect  amounted  to  a  judgment  of  reversal. 

Per  Curiam.     We  will  consider  how  the  judgment  ought  to  be  entered. 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  said : — We  are  of  opinion  that  the  verdict  for  the  plaintiff 
upon  the  issue  joined  on  the  second  plea  ought  to  stand,  and  that  the  judgment  ought 
to  be  arrested. 

Judgment  accordingly. (a) 

[902]    Memoranda. 

In  last  Trinity  Term,  the  Hon.  Sir  John  Taylor  Coleridge,  Knight,  resigned  his 
office  of  a  Judge  of  the  Court  of  Queen's  Bench.  He  was  succeeded  by  Hugh  Hill, 
Esquire,  one  of  Her  Majesty's  counsel,  who  was  fiist  called  to  the  degree  of  the  coif, 
and  gave  rings  with  the  motto  "  Nil  nisi  cruce."  He  afterwards  received  the  honour 
of  knighthood. 

In  the  Vacation  preceding  Hilary  Term,  1858,  Jesse  Addams,  Esquire,  D.C.L., 
Robert  Joseph  Phillimore,  Esquire,  D.C.L.,  James  Parker  Deane,  Esquire,  D.C.L.,  and 
Travers  Twiss,  Esquire,  D.C.L.,  were  appointed  her  Majesty's  counsel. 

(a)  Upon  the  first  point  Williams,  J.,  Crowder,  J.,  and  Willes,  J.,  were  in  support 
of  the  verdict ;  and  Wightman,  J.,  Erie,  J.,  and  Crompton,  J.,  against  it.  Upon  the 
second  point  Wightman,  J.,  Erie,  J.,  Williams,  J.,  and  Crompton,  J.,  were  of  opinion 
that  the  judgment  ought  to  be  arrested.  Crowder,  J.,  and  Willes,  J.,  were  of  opinion 
that  the  declaration  was  good.  Crompton,  J.,  (with  whom  Erie,  J.,  agreed)  only 
thought  the  declaration  might  be  supported  by  supposing  that  an  allegation  of  right 
was  contained  in  it ;  which  the  Court  in  effect  held  that  it  did  not  contain.  That  as 
soon  as  the  Court  by  a  majority  held  the  declaration  proved,  he  considered  that  he 
was  bound  by  that  judgment;  and  assuming  it  to  be  proved  by  the  facts  stated,  that 
is,  without  any  right  being  proved,  he  was  clearly  of  opinion  that  the  declaration 
was  bad. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER.  Hilary  Term,  22  VICT.,  to 
Trinity  Vacation,  23  YICT.,  both  inclusive. 
By  E.  T.  HURLSTONE,  of  the  Inner  Temple,  and 
J.  P.  NORMAN,  of  the  Inner  Temple,  Esquires, 
Barristers-at-Law.     Yol.  lY.     London,  1860. 

[1]    Exchequer  Reports.    Hilary  Term,  22  Vict. 

Harris  and  Others,  Assignees  of  Forman,  a  Bankrupt  v.  Rickeit.  Jan.  31,  1859. 
— A  trader  being  indebted  to  various  persons  procured  from  A.  an  advance  of 
2001.,  for  which  he  verbally  agreed  to  give  a  bill  of  sale  of  all  his  property  if  called 
upon  to  do  so. — On  receiving  the  money  he  gave  to  A.  a  promissory  note  for 
2001.,  a  memorandum  of  agreement  to  assign  some  property  expectant  on  the 
death  of  his  wife's  father,  together  with  a  policy  of  insurance,  and  also  another 
memorandum  of  agreement  to  pay  101.  yearly  as  bonus.  At  a  later  period,  on 
being  requested,  he  executed  a  bill  of  sale  of  all  his  property  to  A.  Held : 
First,  that  such  bill  of  sale  having  been  executed  in  pursuance  of  the  original 
agreement  was  not  an  act  of  bankruptcy.  Secondly,  that  evidence  of  the  original 
verbal  agreement  was  admissible,  inasmuch  as  the  subsequent  written  agreement 
did  not  contain  and  was  not  intended  to  contain  the  whole  agreement  between 
the  parties. 

[S.  C.  28  L.  J.  Ex.  197.     Referred  to.  In  re  Holland;  Gregg  v.  Holland, 

[1902]  2  Ch.  380.] 

Trover  for  household  furniture,  stock  in  trade,  &c.  of  the  plaintiffs,  as  assignees  of 
Forman,  a  bankrupt. 

Plea,  that  the  goods  were  not  the  goods  of  the  plaintiffs.  Whereupon  issue  was 
joined. 

At  the  trial,  before  Cockbtirn,  C.  J.,  at  the  last  Lincolnshire  Summer  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  the  value  of  certain  goods  conveyed 
to  the  defendant  by  the  bankrupt  by  a  bill  of  sale  dated  the  14th  of  April,  1858, 
The  bankrupt  proved  that  in  the  month  of  January  the  defendant  agreed  to  lend  him 
2001. ;  which  he  did.  After  the  bankrupt  had  received  all  the  money,  on  the  17th  of 
February,  he  signed  and  handed  to  the  defendant  three  several  documents.  First,  a 
promissory  note  for  2001.,  payable  on  demand,  with  interest  at  51.  per  cent. 

[2]  Secondly,  an  agreement  in  substance  as  follows  : — "  Memorandum  that  I, 
Edward  Forman,  have  this  day  borrowed  of  John  Rickett  the  sum  of  2001.,  and  have 
secured  the  repayment  thereof,  with  interest  after  the  rate  of  51.  per  cent,  per  annum, 
by  my  promissory  note ;  and  for  better  and  effectually  securing  the  same  and  interest 
I  do  hereby,  for  myself,  my  heirs,  &c.,  promise  and  undertake  to  make,  execute  and 
deliver  unto  the  said  John  Rickett,  when  thereunto  requested,  a  valid  and  effectual 
mortgage,  transfer,  or  assignment  of  the  estate  and  monies  expectant  on  the  decease 
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of  my  wife's  father,  for  the  said  sum  of  2001.  and  interest ;  such  mortgage,  transfer, 
or  assignment  to  contain  a  power  of  sale  and  other  usual  powers,  &c. :  And  for  better 
securing  the  said  sum  of  2001.  and  interest  as  aforesaid  I  further  undertake  to  assign 
and  transfer  a  policy  of  insurance  effected  on  the  joint  lives  of  myself  and  my  said 
wife,  and  the  life  of  the  survivor  of  us,  in  the  British  Equitable  Assurance  Company, 
for  the  sum  of  3001.,  when  required  by  the  said  John  Rickett,"  &c. 

Thirdly,  a  "  Memorandum  that  I,  Edward  Forman,  have  this  day  borrowed  of 
John  Rickett  the  sum  of  2001.,  and  have  secured  the  repayment  thereof,  with  interest 
after  the  rate  of  51.  per  cent,  per  annum,  by  my  promissory  note.  Now  I  do  hereby 
undertake  to  allow  to  the  said  John  Rickett,  his  heirs,  &c.,  in  addition  to  the  said 
interest,  the  further  sura  of  ten  pounds  as  a  bonus  yearly  and  every  year  during  so 
long  a  time  as  the  said  principal  sum  of  2001.  shall  remain  due  and  owing." 

On  the  12th  of  April  the  defendant  requested  Forman  to  give  a  bill  of  sale,  which 
he  eventually  did.  It  was  in  substance  as  follows : — "  Whereas  Edward  Forman  is 
now  indebted  to  the  said  J.  Rickett  in  2111.  15s.,  and  the  said  Edward  Forman  hath 
agreed  to  secure  the  repayment  thereof,  and  also  of  any  further  monies  in  which  the 
said  Edward  For-[3]-man  may  hereafter  become  indebted  to  J.  Rickett,  in  manner 
hereinafter  mentioned  :  Now  this  indenture  witnesseth  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  5s.,  &c.,  the  said  Edward  Forman  doth  by  these 
presents  grant,  bargain,  sell  and  assign  to  the  said  J.  Rickett  all  and  every  the  house- 
hold goods,  &c.,  furniture  and  effects  now  being,  or  which  shall  hereafter  be,  in,  upon 
or  about  the  messuage  or  dwelling-house,  shop  and  premises  now  occupied  by  the  said 
E.  Forman,  and  situate  in  Wide  Bargate,  &c.,  and  all  and  every  the  book  and  other 
debts  &c.  due  to  the  said  E.  Forman,  and  all  other  the  personal  estate  whatsoever  of 
or  to  which  the  said  E.  Forman  is  now,  or  from  time  to  time  and  at  all  times  here- 
after, so  long  as  any  monies  shall  remain  due  and  payable  to  the  said  J.  Rickett,  his 
executors  &c.  by  virtue  of  these  presents,  shall  be  possessed,  with  full  powers,  &c. 
Provided  nevertheless  that  in  case  the  said  E.  Forman  shall  on  demand  pay  to  the 
said  J.  Rickett  the  said  sum  of  2111.  15s.,  &c.,  then  these  presents  shall  be  absolutely 
void,"  &c.  Possession  was  taken  by  the  defendant  under  the  bill  of  sale  on  the  17th 
of  April,  and  on  the  21st  Forman  signed  a  declaration  of  insolvency.  On  cross- 
examination,  the  bankrupt  stated  that  he  had  objected  to  give  a  bill  of  sale  because 
it  would  affect  his  credit;  but  he  ultimately  admitted  that,  on  the  17th  of  February, 
he  had  promised  to  give  a  bill  of  sale  rather  than  that  the  defendant  should  lose  his 
money.  The  defendant,  and  two  witnesses  called  by  him,  stated  that  before  any 
money  was  advanced  the  bankrupt  had  agreed  to  give  a  bill  of  sale  whenever  he  was 
called  upon  to  do  so. 

Upon  these  facts  the  learned  Judge  left  it  to  the  jury  to  say  whether  when  the 
money  was  advanced  the  bankrupt  had  promised  to  give  a  bill  of  sale,  and  told  them 
that  if  they  thought  there  was  an  agreement  to  give  it  intended  by  the  parties  to  be 
binding,  they  should  find  for  the  [4]  defendant ;  but,  if  not,  the  plaintiffs  would  be 
entitled  to  the  verdict.  The  jury  having  found  a  verdict  for  the  defendant,  leave 
was  reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them,  upon  the  grounds 
that  the  bill  of  sale  was  an  act  of  bankruptcy,  and  that  the  verbal  promise  to  give 
such  bill  of  sale  was  not,  under  the  circumstances,  admissible  in  evidence  or  available 
to  prevent  the  bill  of  sale  from  operating  as  an  act  of  bankruptcy. 

Hayes,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Macaulay  shewed  cause. (a)  First,  it  was  not  found  as  a  fact  by  the  jury  that  the 
effect  of  this  transaction  was  to  defeat  or  delay  creditors.  It  may  be  said  that  where 
all  the  property  of  a  bankrupt  is  assigned  to  secure  a  bygone  debt,  such  is  the  neces- 
sary effect  of  the  deed  ;  but  it  is  otherwise  where  the  assignment  is  in  consideration 
of  an  advance  of  money.  There  the  money  received  is  available  in  payment  of  the 
bankrupt's  debts.  In  such  case  it  lies  on  the  party  desiring  to  impeach  the  assign- 
ment to  shew  that  it  is  fraudulent.  The  case  of  Hutton  v.  Ci-uttwell  (IE.  &  B.  15) 
shews  that  where  an  assignment  is  executed  in  pursuance  of  an  agreement,  the  assignor 
at  the  time  of  the  agreement  having  received  an  adequate  consideration,  the  assign- 
ment will  be  valid  though  executed  subsequently.  Gralmm  v.  Chapman  (12  C.  B.  85) 
does  not  resemble  the  present  case,  because  there  the  deed  gave  to  the  creditor  an 

(a)  In  Michaelmas  Term,  November  19.  Before  Pollock,  C.  B.,  Bramwell,  B., 
Watson,  B.,  and  Channell,  B. 
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instant  right  to  seize  everything,  including  the  sum  just  advanced.  As  to  the  second 
point,  there  is  nothing  in  the  giving  of  the  promissory  note  and  the  two  agreements, 
or  in  the  terms  of  those  agreements,  inconsistent  with  the  original  agreement  to  [5] 
give  a  bill  of  sale  when  required,  upon  the  faith  of  which  the  money  was  advanced. 

Hayes,  Serjt.,  and  Field,  in  support  of  the  rule.  The  bill  of  sale  recites  an  existing 
debt  due  from  the  bankrupt  to  the  defendant,  and  is  an  assignment  of  all  the 
bankrupt's  goods  to  satisfy  that  debt.  One  question,  therefore,  is  whether  Hutton  v. 
Cruttwell  (1  E.  &  B.  15)  was  rightly  decided.  But  however  that  may  be,  in  that  case 
it  was  found  as  a  fact  that  the  assignment  was  not  intended  to  defeat  and  delay 
creditors.  [Bramwell,  B.  That  is  immaterial.  The  Courts  have  held  that  the  intent 
is  a  matter  of  law  under  such  circumstances.]  In  Hutton  v.  Cruttwell  (1  E.  &  B.  15) 
there  was  an  advance  and  an  agreement  to  give  a  bill  of  sale ;  when  the  bill  of  sale 
was  given  according  to  this  stipulation,  the  Court  held  that  its  effect  was  the  same 
as  if  it  had  been  executed  at  the  time  of  the  advance.  Here,  after  the  money  was 
advanced  and  the  agreement  entered  into,  viz.  on  the  17th  of  February,  three  other 
securities  were  given.  It  is  not  found  that  this  was  done  in  pursuance  of  any  agree- 
ment. The  written  agreement  then  entered  into  with  respect  to  the  assignment  of 
the  policy  is  inconsistent  with  the  verbal  agreement  sought  to  be  set  up.  Evidence  of 
the  verbal  agreement  that  the  whole,  and  not  merely  a  part,  of  the  bankrupt's  estate 
was  to  be  assigned  would  vary  and  contradict  the  written  instrument.  Meres  v. 
Ansell  (3  Wils.  275)  is  an  authority  that  such  evidence  is  not  admissible.  [Bramwell,  B. 
It  does  not  appear  that  the  parties  intended  that  the  written  agreement  of  the  1 7th  of 
February  should  be  the  entire  agreement,  but  only  part  of  it.  An  agreement  to 
assign  part  is  not  inconsistent  with  an  agreement  to  assign  the  whole  of  the  bankrupt's 
property.]  Here  there  has  been  something  more  than  a  specific  performance  of  the 
verbal  [6]  agreement.  [Pollock,  C.  B.  This  case  might  perhaps  be  compared  to  that 
of  a  bill  of  exchange,  which,  if  handed  over  by  a  bankrupt  to  a  creditor  before  bank- 
ruptcy, may  be  indorsed  by  the  bankrupt  afterwards.  There,  however,  an  equitable 
interest  is  given  to  the  creditor  by  the  delivery  of  the  bill,  and  the  assignees  take 
nothing  but  that  which  the  bankrupt  is  equitably  as  well  as  legally  entitled  to.]  The 
plaintiffs  represent  the  bankrupt,  and  are  bound  by  the  admissions  which  would  have 
bound  him.  [Bramwell,  B.  The  assignees  are  claiming  adversely  to  the  bankrupt : 
why  should  they  be  bound  by  his  written  admission?  He  referred  to  Bex  v. 
Scammmden  (3  T.  R.  474).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  plaintiffs  sued  as  assignees  of  Forman,  a  bankrupt, 
and  claimed  certain  goods  and  chattels  as  such  assignees.  The  facts  were,  that  the 
bankrupt  had  executed  a  bill  of  sale  to  the  defendant  of  the  property  in  question, 
which,  however,  being  for  an  antecedent  debt,  and  being  a  conveyance  of  all  the 
bankrupt's  property,  was  prima  facie  an  act  of  bankruptcy,  and  therefore  void.  But 
the  defendant  contended,  and  the  jury  found,  that  at  the  time  of  the  loan  which 
constituted  the  debt,  it  had  been  agreed  between  the  bankrupt  and  the  defendant  that 
this  security  should  be  given.  If  so,  the  case  of  Hiitton  v.  Cruttwell  is  an  authority  to 
shew  that  the  assignment  was  valid.  But  the  plaintiffs  contended  that  it  was  not 
open  to  the  defendant  to  prove  this,  or  that  the  proof,  when  made,  was  unimportant. 
The  facts  that  gave  rise  to  the  contention  were  as  follows.  The  loan  was  agreed  on, 
and  the  jury  found  that,  at  the  time  of  the  [7]  agreement  for  the  loan  and  as  part  of 
it,  it  was  agreed  that  this  bill  of  sale  should  be  given.  The  giving  of  the  bill  of  sale, 
however,  was  postponed,  from  the  bankrupt's  unwillingness  to  have  it  registered ;  and 
when  the  money  was  actually  lent  three  documents  were  signed  by  the  bankrupt : 
first,  a  promissory  note;  secondly,  an  agreement  to  pay  101.  per  annum  as  bonus; 
thirdly,  an  undertaking  to  give  an  assignment  of  a  policy  of  insurance  and  some  other 
security,  not  mentioning  this  bill  of  sale.  It  was  therefore  urged  that  this  last  writing 
was  all  that  bound  the  parties ;  that  it  could  neither  be  added  to  nor  varied,  and 
consequently  there  was,  in  point  of  law,  no  antecedent  agreement  to  give  the  bill 
of  sale. 

To  this  argument  we  do  not  assent.  It  is  not  necessary  to  say  whether  an  agree- 
ment is  conclusive  between  any  but  the  parties  to  it  and  those  who  claim  under  them, 
nor  whether  the  assignees  in  this  case  claimed  under  the  bankrupt,  nor  whether  the 
rule  applies  when  fraud  or  illegality  is  to  be  avoided  ;  but  we  are  of  opinion  this  rule 
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should  be  discharged,  on  the  ground  that  the  writing  does  not  contain,  and  was  not 
intended  to  contain,  the  entire  obligation  of  the  bankrupt. 

The  jury  have  found  that  it  was  agreed  to  give  the  bill  of  sale ;  they  have  not 
found,  nor  does  it  appear  to  us,  that  the  writing  was  intended  to  contain  the  whole 
agreement,  and  we  are  of  opinion  that  the  rule  relied  on  by  the  plaintiffs  only  applies 
where  the  parties  to  an  agreement  reduce  it  to  writing,  and  agree  or  intend  that  that 
writing  shall  be  their  agreement.     The  rule  must  therefore  be  discharged. 

Eule  discharged. 

[8]  The  National  Guaranteed  Manure  Company  (Limited)  v.  Donald  and 
Another.  Jan.  13,  1859. — A  Company  incorporated  by  act  of  parliament  for 
the  purpose  of  making  and  maintaining  a  canal,  and  having  powers  under  their 
Act  to  take  water  for  the  purpose  of  supplying  the  canal  cannot  by  user  acquire, 
under  the  2  &  3  Wm.  4,  c.  71,  s.  2,  a  prescriptive  right  to  take  the  water  for  any 
other  purpose. — An  easement  to  take  water  to  fill  a  canal  ceases  when  the  canal 
no  longer  exists. — By  59  Geo.  3,  c.  xiii.,  a  Company  was  incorporated  for  the 
purpose  of  making  a  canal,  and  empowered  to  supply  the  canal  with  water  from 
certain  rivers.  In  1824  the  canal  Company  made  a  cut  and  erected  on  it  a  water 
wheel  for  pumping  water  into  the  canal.  The  canal  Company  occasionally  used 
the  water  wheel  to  drive  a  bone  crushing  mill.  In  1853  the  16  &  17  Vict. 
c.  cxix.,  for  converting  the  canal  into  a  railway,  after  repealing  the  59  Geo.  3, 
c.  xxii.,  reincorporated  the  Company  for  the  purpose  (inter  alia)  of  making  the 
railway.  By  section  10,  it  was  enacted  that  easements,  &c.,  vested  in  the  canal 
Company,  should  after  the  passing,  &c.,  be  vested  in  the  Company  thereby 
incorporated  for  their  absolute  benefit.  By  section  11,  that  all  "titles  by 
possession  "  acquired,  &c.,  by  the  canal  Company  should  be  as  good  in  favour  of 
the  Company  thereby  incorporated  as  the  same  were  good  immediately  before  the 
passing  of  that  Act  in  favour  of  the  canal  Company.  The  83rd  section  provided, 
that  in  case  any  of  the  works,  &c.,  used  for  the  purposes  of  the  canal  should  in 
consequence  of  the  stopping  up  of  the  canal  be  no  longer  required  for  the  purposes 
of  the  Act,  the  works  which  should  be  no  longer  required  might  be  sold  by  the 
Company  in  the  manner  provided  by  the  Lands  Clauses  Consolidation  Act,  1845, 
with  respect  to  the  sale  of  superfluous  lands.  The  canal  having  been  stopped  up 
and  converted  into  a  railway :  Held,  that  on  the  conversion  of  the  canal  into  a 
railway  the  right  of  the  Company  to  the  flow  of  water  in  the  cut  for  driving  the 
wheel  ceased,  and  that  the  railway  Company  could  not  convey  to  a  purchaser  any 
right  to  such  flow. 

[S.  C.  28  L.  J.  Ex.  185.  Referred  to,  Mason  v.  Shrewsbury  aiid  Hereford  Railway 
Company,  1871,  L.  R.  6  Q.  B.  582;  Preston  Corporation  v.  Fullwood  Local  Board,  1886, 
53  L.  T.  721.] 

The  declaration  stated  that  the  plaintiffs  were  possessed  of  certain  land  and  a 
wheel  house  and  a  water  wheel,  and  were  entitled  to  the  flow  of  a  cut  and  stream  of 
water  for  working  the  said  water  wheel ;  and  the  defendants,  by  wrongfully  raising 
a  sluice,  diverted  the  water  of  the  cut  away  from  the  said  land  and  from  the  water 
wheel  &c. 

Pleas  (inter  alia) ; — Thirdly,  that  the  plaintiffs  were  not  entitled  to  the  flow  of 
the  said  stream  of  water.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Carlisle  Summer  Assizes,  it  appeared 
that  the  action  was  brought  by  the  plaintiffs  for  the  diversion  by  the  defendants  of 
the  waters  of  a  certain  cut.  The  defendants  were  the  owners  of  a  mill  called  the 
Willow  Holme  Mill,  situate  on  the  Little  Caldew,  a  diversion  of  the  river  Caldew,  and 
which  fell  again  into  the  Caldew.  In  1819  an  Act  was  passed  (59  Geo.  3,  c.  xiii.) 
"for  making  and  maintaining  a  navigable  canal  from  or  [9]  near  the  city  of  Carlisle 
to  the  Solway  Frith,"  &c.(a)     In  1824  the  canal  Company,  for  the  purpose  of  obtaining 

(a)  The  Act  recites  that  the  making  and  maintaining  of  a  canal  for  the  navigation 
of  boats,  &c.,  from  or  near  the  city  of  Carlisle  to  the  Solway  Frith,  would  be  of  great 
public  utility,  and  that  the  several  persons  thereinafter  named  were  "  desirous  of  being 
united  into  a  Company  for  carrying  into  effect  the  purposes  aforesaid  ; "  and  enacts 

Ex.  Div.  XIII. — 24 
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water  for  the  canal,  made  a  cut  or  channel  about  a  thousand  yards  in  length  from  the 
mill  race  below  the  defendants'  mill  to  the  river  Eden,  and  set  up  a  wheel  to  pump 
water  into  the  canal  from  the  Eden  at  the  point  where  the  cut  communicated  with 
that  river.  They  let  the  water  wheel  at  intervals  to  drive  a  bone  crushing  mill,  but 
continued  to  use  it  occasionally  to  pump  water  into  the  canal.  For  the  [10]  purpose 
of  maintaining  the  water  in  the  cut  at  a  sufficient  height  to  drive  this  wheel,  they 
erected  a  sluice  below  the  defendants'  mill  to  prevent  the  water  in  the  mill  race  from 
falling  into  the  Caldew.  When  this  sluice  was  down  the  effect  was  to  dam  back  the 
water  on  the  defendants'  water  wheel.  In  1853  an  Act  was  passed  (16  &  17  Vict. 
e.  cxix.)  "to  authorize  the  abandonment  of  the  Carlisle  Canal,  and  the  making  of  a 
railway  in  lieu  thereof  from  the  Newcastle  upon  Tyne  and  Carlisle  Railway  at  Carlisle 
to  Port  Carlisle,  to  repeal  the  Acts  relating  to  the  Carlisle  Railway  and  Docks,  and  to 
reincorporate  the  Company,"  &c.{a)  After  the  passing  [11]  of  the  last  mentioned  Act 
the  canal  ceased  to  be  used  as  a  canal  and  was  converted  into  a  railway  under  the 
powers  of  the  Act,  except  a  small  portion  of  it  at  Port  Carlisle ;  but  that  portion  was 
not  supplied  by  the  pump.  In  November,  1857,  the  Port  Carlisle  Dock  and  Railway 
Company  granted  a  lease  to  the  plaintiffs  for  twenty-one  years  of  "  the  erection  or 
building  formerly  used  as  a  steam  pumping  engine  and  boiler  house,  with  the  chimney 
belonging  thereto,  and  the  other  erections  and  buildings  used  or  occupied  as  a  wheel 
house  erected  and  built  thereon,  &c. ;  together  with  all  such  right  and  liberty  of 
watercourse  as  the  said  Port  Carlisle  Dock  and  Railway  Company  is  now  entitled  to 
in,  through,  over  and  along  the  cut  or  channel  of  the  said  Dock  and  Railway  Company 
made  for  the  purpose  of  conveying  water  from  a  certain  dam  or  mill  [12]  race  &c.  to 
the  premises  hereby  demised  ;  together  with  all  and  singular  other  ways  &c.,  water- 
courses, easements,  privileges,  profits,  &c. :  Except  and  always  reserved  out  of  this 
demise  unto  the  said  Port  Carlisle  Dock  and  Railway  Company,  their  successors  and 
assigns,  a  concurrent  right  to  use  the  water  flowing  along  the  said  cut,  &c.,  so  as  not 
to  interfere  with  or  diminish  the  use  of  the  said  water"  to  the  plaintiffs.     From  1857 

that  the  several  persons,  &c.,  "  shall  be  and  they  are  hereby  united  into  a  Company 
for  the  making,  completing,  maintaining  and  carrying  on  the  said  intended  canal  and 
other  works  hereby  authorized  to  be  made  according  to  the  rules,  orders  and  directions 
hereinafter  expressed  ;  and  for  that  purpose  are  and  shall  be  one  body  politic  and 
corporate,  by  the  name  and  style  of  '  The  Carlisle  Canal  Company,'  &c. ;  and  also  shall 
and  may  have  power  and  authority  from  and  after  the  passing  of  this  Act  to  purchase 
in  manner  by  this  Act  directed  lands,  &c.,  for  the  use  of  the  said  undertaking  and  for 
the  several  works,  &c.,  without  incurring  any  of  the  penalties  or  forfeitures  of  the 
statutes  of  mortmain."  Sect.  2  empowered  the  Company  to  make  the  canal,  "and 
also  to  supply  the  said  intended  canal  at  all  times  for  ever,  while  making  and  after 
the  same  shall  be  made,  with  water  from  the  river  Eden  at  or  near  the  place  mai'ked 
with  the  letter  (C)  upon  the  said  map  or  plan,  and  also  from  the  river  Caldew  at  or 
near  the  place  marked  with  the  letter  (D),  from  all  such  other  brooks,  springs,  streams, 
&c.,  near  to  the  said  canal,  &c.,  and  also  to  make  water  wheels,  &c.,  for  supplying  the 
said  canal  with  water." 

Sect.  7.  "  Nothing  herein  contained  shall  extend  to  authorize  or  empower  the  said 
canal  Company,  in  the  execution  of  this  Act,  to  take  any  of  the  mills  situate  in,  upon, 
or  near  to  the  line  of  the  said  intended  canal,  or  the  water  in  the  brooks,  streams,  or 
rivulets  supplying  the  same,  or  any  of  them,  without  the  consent  in  writing  of  the 
owner,  &c,,  except  (inter  alia)  the  mill  situate  at  Willow  Holme,  &c.,  belonging  or 
reputed  to  belong  to  William  Donald,  with  their  appurtenances." 

(a)  The  16  &  17  Vict.  c.  cxix.  after  reciting  (inter  alia)  the  59  Geo.  3,  c.  xiii. ;  that 
the  Company  had  made  and  completed  the  canal ;  the  6  &  7  Wm.  4,  c.  Ix.,  "An  Act 
to  enable  the  Carlisle  Canal  Company  to  make  a  dock  or  docks  at  Port  Carlisle,"  &c. ; 
that  the  Company  had  constructed  a  dock,  &c. ;  and  that  it  would  be  beneficial  to  the 
proprietors  and  mortgagees  of  the  said  canal  and  dock  and  also  to  the  public,  if  the 
said  canal  were  converted  into  a  railway,  &c.  ;  and  that  nearly  the  whole  of  the  line 
and  lands  of  the  said  canal  can  be  used  for  the  site  of  the  said  railway,  &c.  ;  and  that 
for  effectuating  the  objects  and  purposes  aforesaid,  &c.,  it  is  expedient  that  further 
powers  should  be  granted  to  the  Company,  and  the  same  could  be  most  conveniently 
eflfected  if  the  said  recited  Acts  were  repealed  and  the  Company  reincorporated,  &c., 
by  section  2  repealed  the  recited  Acts,  and  enacted  by  s.  3,  "  that  the  Lands  Clauses 
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till  June,  1858,  the  plaintiffs  were  in  possession  and  used  the  water  wheel  so  leased  to 
them  for  their  works.  But  on  the  14th  of  June  the  defendants  raised  the  sluice  and 
let  off  the  water  into  the  Caldew,  thereby  stopping  the  working  of  the  plaintiffs' 
mill.  At  that  time  the  water  was  backed  up  and  interfered  with  the  working  of  the 
defendants'  mill. 

Upon  these  facts,  the  learned  Judge  intimated  his  opinion  that  the  canal  Company 
had  no  right,  under  the  59  Geo.  c.  3,  xiii.,  in  getting  water  from  the  Eden  or  the 
Caldew,  to  back  the  water  on  the  defendants'  mill.  And  he  asked  the  jury  :  first, 
whether  they  believed  that  the  sluice  was  raised  to  enable  the  defendants  to  work 
their  mill  more  efficiently  by  getting  rid  of  the  backwater.  Secondly,  whether  the 
Company  had  abandoned  the  canal.  The  jury  having  found  these  questions  in  the 
affirmative,  the  learned  Judge  directed  a  verdict  for  the  defendants,  reserving  leave 
to  the  plaintiffs  to  move  to  enter  a  verdict  for  them. 

Edward  James  having  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs  on 
the  thifd  plea,  on  the  ground  that  through  the  railway  Company  the  plaintiffs  were 
entitled  to  the  right  alleged  under  the  acts  of  parliament  or  by  user. 

Temple  and  Udall  now  shewed  cause.  First,  at  common  law  the  defendants  had 
a  right  to  get  rid  of  the  backwater  [13]  below  their  mill,  and  there  is  nothing  in  the 
59  Geo.  3,  c.  xiii.  to  prevent  them  from  exercising  such  right.  It  was  not  shewn  that 
they  were  restrained  by  any  contract  made  with  the  Carlisle  Canal  Company,  or  that 
they  ever  received  compensation  for  the  surrender  of  such  right.  The  2nd  section, 
which  empowered  the  Carlisle  Canal  Company  to  take  water  from  the  Eden  and  the 
Caldew,  does  not  affect  it.  The  plaintiffs  have  only  the  same  right  to  deal  with  the 
cut  that  they  would  have  had  at  common  law.  Secondly,  whatever  right  the  canal 
Company  may  have  had  under  the  59  Geo.  3,  c.  xiii.,  such  right  has  not  devolved  on 
the  plaintiffs.  The  powers  given  to  the  canal  Company  by  that  Act  were  conferred 
on  them  for  the  purposes  of  the  canal,  and  for  no  other  purpose  whatever.  The 
preamble  of  the  16  &  17  Vict.  c.  cxix.  shews  that  the  object  of  that  Act  was  that  the 

Consolidation  Act,  1845,  &c.,  shall  be  incorporated  with  and  form  part  of  this  Act." 
By  s.  6,  that  the  several  persons,  &c.,  "shall  be  united  into  a  company  for  the  purpose 
of  maintaining  and  working  the  docks,  &c.  ;  and  also,  until  the  same  shall  be  used 
for  the  purpose  of  the  railway  authorized  by  this  Act,  of  maintaining  and  working  the 
canal  and  works  made  under  the  authority  of  the  Canal  Act;  and  also  of  making, 
maintaining  and  working  the  railway  and  works  by  this  Act  authorized  and  for  the 
purposes  aforesaid  ; "  such  persons,  &c.,  shall  be  incorporated  by  the  name  of  "  The 
Port  Carlisle  Dock  and  Railway  Company,"  and  by  that  name  shall  be  a  body  corporate 
and  have  a  common  seal  with  perpetual  succession,  and  shall  have  power  to  purchase, 
hold,  sell  and  dispose  of  lands  for  the  purposes  of  the  said  undertaking  so  vested  in 
them  or  authorized  by  this  Act,  &c.  By  sect.  10,  "All  the  docks,  basins,  &c.,  cuts, 
reservoirs,  &c.,  tenements,  rights,  powers,  privileges,  exemptions,  easements,  heredita- 
ments and  real  estate  whatsoever,  and  the  benefit  of  all  contracts,  &c.,  which  were 
respectively  vested  in  or  belonged  to  the  Company  incorporated  by  the  Canal  Act 
immediately  before  the  passing  of  this  Act,  &c.,  shall  after  the  passing  of  this  Act  be 
well  and  effectually  vested  in  and  belong  to  the  Company  hereby  incorporated  for  their 
absolute  benefit." 

Sect.  11.  All  "grants,"  "titles  by  possession  and  otherwise,"  &c.,  acquired,  obtained, 
&c.,  by  "the  Company  incorporated  by  the  Canal  Act,  shall  from  and  after  the  passing 
of  this  Act  be  as  good,  valid  and  effectual  upon  or  in  favour  of,  &c.,  the  Company 
hereby  incorporated,  as  the  same  respectively  were  good,  valid  and  effectual  immediately 
before  the  passing  of  this  Act "  in  favour  of  "the  Company  incorporated  by  the  Canal 
Act ;  and  the  Company  hereby  incorporated  shall  be  considered  as  identical  with  the 
Company  incorporated  by  the  Canal  Act  in  reference  to  all  such  matters,"  &c. 

Section  83.  "  In  ease  any  portions  of  the  canal  navigation,  or  of  the  reservoirs, 
lands  or  works  used  therewith  or  for  the  purposes  thereof  or  belonging  to  the  Company, 
shall  in  consequence  of  the  making  of  the  said  railway  or  of  stopping  up  the  said  canal 
or  any  part  thereof  be  no  longer  required  for  the  purposes  of  this  Act ;  then,  &c.,  the 
lands,  or  the  site  or  portion  of  the  said  canal  or  reservoir,  and  works  which  shall  be 
so  stopped  up  or  no  longer  required  by  the  Company,  may  be  sold  by  the  Company  in 
the  manner  provided  by  '  The  Lands  Clauses  Consolidation  Act,  1845,'  with  respect 
to  the  sale  of  superfluous  lands,  &c," 
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canal  should  be  converted  into  a  railway.  The  10th  section  may  be  relied  on  as 
shewing  that  the  Port  Carlisle  Dock  and  Railway  Company  have  become  entitled  to 
all  easements  which  at  the  time  of  the  passing  of  that  Act  were  vested  in  the  canal 
Company.  But,  by  the  11th  section,  such  easements  are  to  be  "as  good,  valid  and 
effectual  in  favour  of  the  Company  thereby  incorporated  as  the  same  respectively  were 
good,  valid  and  effectual  immediately  before  the  passing  of  that  Act  in  favour  of  the 
Company  incorporated  by  the  Canal  Act,"  and  the  Company  is  to  be  considered  as 
identical  with  the  canal  Company  [in  reference  to  all  such  matters.  Therefore, 
assuming  that  the  canal  Company  had  a  right  to  use  the  water  in  the  cut  for  the 
purposes  of  the  canal,  and  in  so  doing  to  back  up  the  water  against  the  defendants' 
wheel,  inasmuch  as  the  railway  Company  only  had  the  right  which  the  canal  Company 
had,  they  could  not  exercise  it  for  any  other  purpose.  Thirdly,  the  power  in  the 
83rd  section  of  the  16  &  17  Vict.  c.  cxix.  to  sell  any  portion  of  the  works  [14]  used 
for  the  purposes  of  the  canal  did  not  enable  the  railway  Company  to  sell  a  right  which 
they  did  not  possess.  There  is  no  power  to  lease,  and  the  Company  did  not  sell  under 
the  8  &  9  Vict.  c.  18,  s.  127.  Fourthly,  it  is  said  that,  under  the  2  &  3  Wm.  4,  c.  71, 
s.  2,  the  plaintiffs  and  their  predecessors  had  acquired  a  prescriptive  right  to  back  the 
water  on  the  defendants  by  twenty  years'  enjoyment  as  of  right.  But  the  easement 
was  enjoyed  by  the  canal  Company  for  a  particular  purpose  of  public  utility  ;  namely 
for  filling  the  canal.  The  canal  Company  never  acquired,  and  therefore  could  not  give 
as  against  the  defendants,  a  right  for  any  other  purpose.  [Pollock,  C.  B.  There  is  a 
peculiarity  in  the  case  of  a  corporation  created  by  act  of  jmrliament.  It  exists  only 
for  the  purposes  for  which  it  is  created.  For  instance,  if  a  canal  Company  have  a 
quantity  of  water  which  they  do  not  want,  they  cannot  convert  themselves  into  millers  : 
such  a  corporation  cannot  acquire  by  twenty  years'  enjoyment  the  rights  which  a 
corporation  created  by  charter  or  existing  by  prescription  is  capable  of  acquiring 
under  the  Prescription  Act.]  The  Rochdale  Canal  Company  v.  Radcliffe  (18  Q.  B.  287) 
shews  that  a  right  by  prescription  cannot  be  gained  where,  if  the  right  had  been 
granted  by  deed,  the  deed  would  have  been  ultra  vires  and  void. 

Edward  James  and  T.  Jones,  in  support  of  the  rule.  The  Carlisle  Canal  Company 
had  full  authority  to  take  the  water  from  the  mill.  If  the  works  erected  for  that 
purpose  caused  backwater,  the  canal  Company  had  power  to  make  compensation,  and 
it  must  be  presumed  that  they  did  so.  The  canal  Company  being  in  possession  of  an 
easement,  by  the  10th  section  of  the  16  &  17  Vict.  c.  cxix.  the  easement  became 
vested  in  the  Company  incorporated  by  that  [15]  Act  '•  for  their  absolute  benefit." 
The  entire  interest  of  the  canal  Company  in  the  water  passed  to  the  railway  Company. 
[Martin,  B.  Your  argument  amounts  to  this,  that  if  the  canal  was  abandoned  the 
railway  Company  might  take  the  water  and  supply  the  city  of  Carlisle  with  it.]  The 
easement  of  taking  the  water  was  held  by  the  canal  Company  as  a  matter  of  property. 
[Cbannell,  B.  Suppose  the  Company,  having  paid  a  compensation  for  the  water, 
possessed  such  an  easement,  and  suppose  that  the  right  vested  in  the  canal  Company 
had  passed  under  the  section  in  question  to  the  railway  Company  and  vested  in  them 
for  the  purpose  of  sale ;  unless  it  is  shewn  that  the  railway  Company  had  it  for  the 
purpose  not  merely  of  selling  it  under  the  Lands  Clauses  Consolidation  Act,  but  of 
dealing  with  it  in  any  other  way,  the  plaintiffs  have  no  title  to  the  water.]  Section  83 
indicates  that  whatever  the  canal  Company  had  acquired  was  to  belong  to  the  railway 
Company,  for  whatever  purpose  it  might  be  required.  [Channell,  B.  If  the  right  is 
preserved  it  must  be  enlarged  by  the  16  &  17  Vict.  c.  cxix.  That  is  contrary  to  the 
spirit  of  the  83rd  section.]  It  is  as  reasonable  that  the  railway  Company  should 
become  entitled  to  this  valuable  right  to  the  use  of  water  as  that  they  should  retain  a 
property  in  the  site  of  the  canal  after  the  canal  ceased  to  be  used.  [Martin,  B.  This 
was  a  right  to  take  water  for  the  purpose  of  a  canal :  when  the  canal  was  abandoned 
the  easement  was  gone.]  As  to  the  claim  by  prescription,  it  appears  that  the  water 
in  the  cut  had  been  used  by  the  canal  Company  for  the  purpose  of  bone  crushing  for 
twenty  years.  [Martin,  B.  By  the|2nd  section  of  the  2  &  3  Wm.  4,  c.  71,  though 
no  way  or  other  easement  is  to  be  "  defeated  or  destroyed  by  shewing  that  such  way 
or  other  matter  was  first  enjoyed  at  any  time  prior  to  the  period  of  twenty  years, 
nevertheless  such  claim  may  be  defeated  in  [16]  any  other  way  in  which  the  same  " 
was  before  that  statute  "  liable  to  be  defeated."  The  old  law  as  to  prescription  there- 
fore remains  intact,  except  that  user  may  be  proved  by  evidence  of  enjoyment  for 
twenty  years.] 
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Pollock,  C.  B.     We  are  all  of  opinion  that  the  rule  must  be  discharged.     The 

plaintiffs  are  the  lessees  of  the  railway  Company,  and  claim  under  their  lease  a  right 
which,  as  they  allege,  entitles  them  to  do  an  act  which  is  injurious  to  the  defendants. 
The  question  is,  whether  the  railway  Company  possessed  this  right.  I  think  that 
they  did  not.  The  railway  Company  arose  out  of  a  previously  existing  canal  Company. 
The  canal  Company  had  a  right  to  take  water  for  the  canal ;  but  the  canal  had  ceased 
to  exist }  therefore  the  right  of  the  canal  Company  had  also  ceased.  I  agree  with  my 
brother  Martin,  that  if  an  easement  for  a  particular  purpose  is  granted,  when  that 
purpose  no  longer  exists  there  is  an  end  of  the  easement.  Had  our  attention  been 
called  to  the  case  of  The  Rochdale  Canal  Company  v.  Radcliffe  (18  Q.  B.  287)  probably 
the  rule  would  not  have  been  granted.  That  case  is  a  direct  authority  that  a  parlia- 
mentary corporation  is  a  corporation  for  those  purposes  only  for  which  it  has  been 
established  by  parliament,  and  has  no  existence  for  any  other  purpose,  and  that  what- 
ever is  done  beyond  the  scope  of  such  purpose  is  ultra  vires  and  void.  It  was  urged 
that  an  easement  was  acquired  by  an  uninterrupted  enjoyment  for  twenty  years.  But 
it  will  turn  out  that  no  right  was  conferred  by  such  enjoyment.  Prescription  stands 
in  the  place  of  a  grant,  and  the  railway  Company  could  not  have  taken  by  way  of 
grant  the  powers  which  they  professed  to  demise  to  the  plaintiffs.  The  10th  section 
of  the  16  &  17  Vict.  c.  cxix.,  was  relied  on  [17]  as  shewing  that  the  easement  was  to 
vest  in  the  railway  Company  for  their  absolute  benefit.  But  this  easement  was 
incident  to  the  canal,  and  when  the  canal  ceased  to  exist  the  easement  altogether 
ceased ;  therefore  the  verdict  on  the  third  plea  was  right. 

Watson,  B.  I  am  of  the  same  opinion.  It  is  clear  that  if  the  canal  Company 
had  power  to  take  water  from  the  Little  Caldew  for  feeding  their  canal,  they  had  no 
power  to  erect  a  fence  so  as  to  throw  the  defendants'  mill  into  backwater.  Still  less 
had  the  railway  Company  such  power  when  the  purpose  for  which  the  canal  Company 
took  the  water  was  at  an  end.  Much  less  could  the  railway  Company  confer  such 
right  on  the  plaintiffs.  The  right  really  was  to  take  water  from  the  Caldew.  That 
would  increase  the  fall  for  the  defendants'  mill  wheel,  and  it  was  never  contemplated 
that  the  water  should  be  thrown  back  on  the  wheel. 

Channell,  B.  This  was  an  application  to  enter  a  verdict  on  the  third  plea.  The 
declaration  alleges  that  the  plaintiffs  are  entitled  to  the  flow  of  a  stream  for  working  a 
water  wheel.  The  third  plea  traverses  the  right  of  the  plaintiffs  to  the  flow  of  the 
stream.  The  plaintiffs  have  to  make  out  their  title  to  the  water.  If  we  look  at  this 
question  as  depending  upon  the  statutes,  we  find  that  the  canal  Company  were 
entitled  to  take  the  water  of  the  Caldew  to  supply  the  canal ;  though  I  question 
whether  they  had  a  right  to  take  it  so  as  to  throw  the  defendants'  mill  into  back- 
water. It  is  not  necessary  however  to  decide  that  point.  It  may  be  that  they  had 
such  right  on  making  compensation :  but  they  had  no  power  to  take  the  water  except 
to  supply  the  canal.  The  easement  was  not  in  perpetuity,  but  only  commensurate 
with  the  existence  of  [18]  the  canal.  By  the  16  &  17  Vict.  c.  cxix.,  the  Company 
thereby  incorporated  were  authorized  to  convert  the  canal  into  a  railway  and  to 
dispose  of  the  property  of  the  canal  Company  not  wanted  for  the  purpose  of  the 
railway.  It  was  said  that  the  right  of  the  canal  Company,  which  before  was  limited, 
was  enlarged  by  this  Act,  and  that  the  easement  continued,  though  the  purpose  for 
which  it  was  enjoyed  no  longer  existed.  It  would  require  strong  language  to  induce 
me  to  accede  to  that  argument.  As  to  the  evidence  of  user,  I  agree  with  the  observa- 
tions of  the  Lord  Chief  Baron.  The  alleged  right  was  one  which  the  corporation  had 
no  power  to  take  by  grant.  A  corporation  created  for  a  limited  purpose  has  no  power 
or  capacity  except  for  that  purpose.  The  authority  of  the  case  of  The  liocJuiale  Canal 
Company  v.  Radcliffe  (18  Q.  B.  287)  appears  conclusive  on  that  point. 

Martin,  B.  I  thought  when  the  jury  found  that  the  canal  was  abandoned  there 
was  an  end  of  the  case.  I  doubt  whether  what  the  canal  Company  did  in  taking  this 
water  was  not  altogether  illegal.  The  59  Geo.  3,  c.  xiii.,  s.  2,  empowered  the  canal 
Company  to  supply  the  canal  with  water  from  the  river  Caldew  at  a  particular  place. 
The  case  was  argued  as  if  the  Company  had  power  to  take  water  from  the  point  at 
which  they  did  take  it.  No  reservoir  was  made,  but  the  water  of  the  Little  Caldew 
was  taken  for  purposes  altogether  different  from  those  mentioned  in  the  Act.  The 
canal  Company  probably  had  no  right  to  throw  the  plaintiffs'  mill  into  backwater. 
We  need  not  however  discuss  that.  The  cut  was  made,  and  used  for  many  years. 
Then  came  the  16  &   17  Vict,  c    cxix.,  which,  by  section  10,  gave  all  easements 
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possessed  by  the  canal  Company  to  the  railway  Company.  This  easement  was  to  take 
water  for  the  canal,  and  when  the  canal  ceased  to  exist  [19]  the  easement  ceased  with 
it.  It  is  said  that  we  may  assume  that  the  user  of  the  water  by  the  canal  Company 
and  their  tenants  of  the  mill  on  the  Eden  was  unlawful,  and  that  a  right  was  thereby 
acquired.  I  do  not  mean  to  give  a  positive  opinion,  but  I  think  that  when  a  certain 
right  is  given  to  a  corporation  created  by  act  of  parliament,  the  right  of  the  Company 
is  limited  to  that  given  by  the  Act,  and  that  such  Company  cannot  acquire  a  larger 
right  under  the  Prescription  Act.  The  Prescription  Act  was  intended  to  prevent  old 
rights  from  being  defeated  by  proof  that  they  could  not  by  possibility  have  existed 
at  the  period  of  legal  memory.  Here  the  rights  of  the  canal  Company  are  defined  by 
act  of  parliament. 
Rule  discharged. 


The  Attorney  General  v.  Baker  and  Platt.  Jan.  21,  1859. — Upon  an  informa- 
tion by  the  Attorney  General  to  recover  succession  duty,  payable  in  respect  of 
the  succession  of  one  E.  to  a  sum  of  20001.  derived  from  W.  P.  as  predecessor, 
a  special  verdict  was  found,  which  stated  that  J.  P.  died  intestate  leaving  W.  P., 
his  brother ;  and  A.  S.,  the  wife  of  J.  H.  S.,  claimed  to  be  a  daughter  of  a  sister 
of  J.  P.  That  by  indenture,  reciting  that  letters  of  administration  had  been 
granted  to  W.  P.,  and  in  order  to  obviate  any  doubts  or  differences  which  might 
arise  touching  any  share  which  J.  H.  S.  or  A.  S.  might  be  entitled  to  in  the 
personal  effects  of  J.  P.,  W.  P.  had  proposed  and  agreed  on  having  a  general 
release  from  J.  H.  S.  and  A.  S.  to  transfer  30,0001.  to  be  settled  upon  trusts  for 
J.  H.  S.  and  A.  S.  and  the  children  of  their  marriage,  to  which  proposal  J.  H.  S. 
and  A.  S.  had  consented  and  agreed  ;  that  the  sum  of  30,0001.  had  been  directed 
to  be  transferred  to  trustees  by  W.  P.,  and  that  J.  H.  S.  and  A.  S.  had  that  day 
executed  a  general  release  to  W.  P.  of  all  claims  against  him  as  administrator  of 
J.  P.  or  otherwise ;  it  was  declared  that  B.  and  0.  should  stand  possessed  of  the 
30,0001.  in  trust  to  pay  the  interest  to  J.  H.  S.  for  life,  and  after  his  death  to 
A.  S.  for  her  life,  and  after  the  death  of  the  survivor,  if  there  should  be  an  only 
child  in  trust  for  such  child,  and  if  there  should  be  two  or  more  children  in  trust 
for  such  children  in  such  shares  as  J.  H.  S.  and  A.  S ,  or  the  survivor,  should 
appoint ;  and  in  case  no  child  should  live  to  attain  a  vested  interest  in  trust  for 
the  survivor  of  J.  H.  S.  and  A.  S.  absolutely.  Contemporaneously  with  the 
indenture  a  release  was  executed  by  J.  H.  S.  and  A.  S.  to  W.  P.  There  were  ten 
children  of  the  marriage,  and  J.  H.  S.  and  A.  S.  having  appointed  a  sum  of  20001. 
to  E.  one  of  such  children,  J.  H.  S.  and  A.  S.  died  in  or  before  March  1854. 
Held,  that  the  defendant  was  entitled  to  judgment,  because  it  could  not  be 
inferred  that  W.  P.  was  either  the  sole  predecessor  of  E.  within  the  meaning  of 
s.  2,  or  a  joint  predecessor  within  the  meaning  of  s.  13.  Dubitante  Channell,  B. 
— Per  Watson,  B.,  that  J.  H.  S.  and  A.  S.  were  the  settlors. 

[Referred  to,  Fri/ei-  v.  Norland,  1876,  3  Ch.  D.  684;  Attorney-General  v.  Lord 
Eathdonnell,  1893,  32  L.  R.  Ir.  591.] 

This  was  an  information  by  the  Attorney  General  for  Succession  Duty  payable  by 
the  defendants  as  trustees  of  [20]  a  certain  settlement,  in  respect  of  the  succession  of 
one  E.  Pigott,  described  as  a  stranger  in  blood  to  Wadham  Pigott  and  John  Pigott,  to 
the  sum  of  20001.,  such  duty  being  calculated  at  the  rate  of  101.  per  cent,  per  annum 
upon  the  value  thereof,  and  amounting  to  the  sum  of  2001.  The  first  count  alleged 
that  though  the  defendants  had  paid  201.,  parcel  thereof  to  the  Commissioners  of 
Inland  Revenue,  yet  they  had  not  paid  the  residue  of  the  monies  claimed.  Second 
count.  That  the  defendants  are  indebted  to  her  Majesty  in  the  sum  of  5001.  for 
certain  other  duties  under  the  management  of  the  Commissioners  of  Inland  Revenue ; 
and  in  the  further  sum  of  5001.  for  money  had  and  received  to  the  use  of  her  Majesty, 
and  for  money  found  to  be  due  from  them  to  her  Majesty  for  divers  accountings, 
&c.     Plea.     Not  indebted. 

A  special  verdict  was  taken  by  consent,  which  was  in  substance  as  follows : — 
"On  the  1st  day  of  January,  1816,  John  Pigott  died  intestate,  possessed  of  personal 
estate  and  effects  exceeding  60,0001.  and  leaving  his  brother  Wadham  Pigott ;  and 
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one  Ann  Smyth,  the  wife  of  John  Hugh  Smyth,  claimed  to  be  a  daughter  of  a  sister 
of  the  said  John  Pigott  and  Wadham  Pigott. 

On  the  12th  day  of  April,  1817,  a  certain  indenture  was  made  by  and  between  the 
said  Wadham  Pigott  of  the  first  part,  John  Hugh  Smyth  and  Ann  his  wife  of  the 
second  part,  and  Jeremiah  Osborne  and  the  defendant  John  Baker  of  the  third  part. 
And  by  the  said  indenture,  after  reciting,  as  the  facts  were,  that  John  Pigott,  the 
brother  of  Wadham  Pigott,  had  lately  died  intestate,  and  that  letters  of  administration 
of  his  goods,  chattels  and  credits,  had  been  duly  granted  to  Wadham  Pigott ;  and  that 
in  order  to  obviate  and  prevent  any  doubts  or  differences  which  might  arise  between 
the  parties  thereto  of  the  first  and  [21]  second  parts,  touching  or  concerning  any 
rights,  shares,  or  interests  of  and  in  the  personal  estate  and  effects  of  John  Pigott 
deceased,  which  Ann  Smyth  or  J.  H.  Smyth,  in  right  of  Ann  Smyth,  or  in  any  other 
right  or  capacity,  had,  or  might  have,  or  be  entitled  unto,  or  set  up,  or  claim  against 
Wadham  Pigott  in  respect  thereof ;  Wadham  Pigott  had  proposed  and  agreed,  upon 
having  a  general  release,  from  J.  H.  Smyth  and  Ann  his  wife  of  all  such  claims  and 
demands,  to  transfer  the  sum  of  30,0001.,  41.  per  cent.  Consolidated  Bank  Annuities, 
in  the  books  of  the  governor  and  company  of  the  Bank  of  England,  into  the  names  of 
trustees,  to  be  settled  upon  the  trusts,  for  the  benefit  of  J.  H.  Smyth  and  Ann  his 
wife  and  the  children  of  their  marriage,  thereinafter  declared;  to  which  proposal 
J.  H.  Smyth  and  Ann  his  wife  had  consented  and  agreed ;  and  that  the  said  sum  of 
30,0001.,  Bank  Annuities,  had  been  directed  to  be  transferred  by  Wadham  Pigott  into 
the  names  of  J.  Osborne  and  J.  Baker,  the  trustees  chosen  and  appointed  for  the 
purposes  aforesaid :  And  that  J.  H.  Smyth  and  Ann  his  wife  had  that  day  executed 
to  Wadham  Pigott  a  release  of  all  claim  and  demand  which  they  or  either  of  them 
had,  or  could  or  might  hereafter  have,  against  Wadham  Pigott,  as  administrator  of 
John  Pigott  deceased  as  aforesaid,  or  otherwise  however,  touching,  or  concerning  the 
personal  estate  and  effects  of  John  Pigott  deceased,  or  of  his,  Wadham  Pigott's,  having 
obtained  letters  of  administration  thereto,  or  by  reason  of  any  other  matter,  cause,  or 
thing,  from  the  beginning  of  the  world  until  the  day  of  the  said  indenture :  It  was 
declared  that  J.  Osborne  and  J.  Baker  should  stand  possessed  of,  and  interested  in 
the  said  sum  of  30,0001.,  and  the  interest,  &c.,  upon  the  trusts  following,  namely, 
upon  trust  to  pay  such  interest,  &c.  to  J.  H.  Smyth  and  his  assigns  for  his  own  use 
during  his  life,  and  after  his  death  to  pay  the  same  [22]  to  Ann  Smyth  and  her 
assigns,  for  her  own  use  during  her  life,  and  after  the  death  of  both  of  them  J.  H. 
Smyth  and  Ann  his  wife,  then  upon  trust,  that  they,  J.  Osborne  and  J.  Baker,  should 
stand  possessed  of  the  said  sum  of  30,0001.,  and  the  interest,  &c.  upon  trust,  in  case 
there  should  be  issue  of  J.  H.  Smyth  on  the  body  of  Ann  his  wife  begotten  an  only 
child,  to  pay,  &c.  to  such  only  child,  &c.,  at  such  age,  &c.,  and  in  such  manner  as  in 
the  said  indenture  is  specified ;  but  in  case  there  should  be  two  or  more  children  of 
J.  H.  Smyth  on  the  body  of  Ann  his  wife  begotten,  then  upon  trust  to  pay,  &c.  the 
said  sum  of  30,0001.  unto,  or  between  and  amongst  any  one,  or  more  of  such  children, 
or  the  issue  of  any  such  children  who  might  happen  to  die  leaving  issue,  at  such  age 
or  ages,  days  or  times  next  after  the  decease  of  the  survivor  of  them  J.  H.  Smyth  and 
Ann  his  wife,  in  such  parts,  shares  and  proportions  and  with  such  maintenance  in  the 
meantime  and  under  and  subject  to  such  conditions,  &c.,  limitations,  &c.  (such  limita- 
tions over  being  for  the  benefit  of  some  or  one  of  such  children  or  issue)  as  J.  H.  Smyth 
and  Ann  his  wife  at  any  time  or  times  during  their  joint  lives,  or  as  the  survivor  of 
them,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of  revocation, 
&c.,  or  as  the  survivor  of  them  J.  H.  Smyth  and  Ann  his  wife  by  his  or  her  last  will 
should  direct  or  appoint.  And  in  default  thereof,  upon  trust,  to  pay  the  said  sum  of 
30,0001.  unto  and  between  such  children  equally,  &c.  And  in  case  no  child  should 
attain  a  vested  interest,  then  upon  trust  for  the  survivor  of  J.  H.  Smyth  and  Ann  his 
wife  if  then  living,  or  if  then  dead  for  his  or  her  executors,  administrators  or  assigns, 
for  his,  her,  or  their  own  absolute  use  and  benefit. 

Contemporaneously  with  the  said  indenture  a  certain  other  indenture  bearing  even 
date  therewith,  and  being  the  [23]  release  referred  to  therein,  was  made  by  and 
between  J.  H.  Smyth  and  Ann  his  wife  of  the  one  part  and  Wadham  Pigott  of  the 
other  part,  whereby,  after  reciting  that  John  Pigott  had  then  lately  died  intestate, 
and  letters  of  administration  of  the  goods,  chattels  and  credits  of  John  Pigott  had 
since  been  granted  to  Wadham  Pigott ;  and  that  in  order  to  obviate  and  prevent  any 
doubts  or  differences  which  might  arise  between  J.  H.  Smyth  and  Ann  his  wife,  and 
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Wadham  Pigott,  touching  or  coucerning  any  rights,  shares  or  interests  of  and  in  the 
personal  estate  and  effects  of  John  Pigott  deceased,  which  Ann  Smyth,  or  J.  H .  Smyth 
in  her  right,  or  in  any  other  right  or  capacity,  then  had,  or  might  have,  or  be  entitled 
unto,  or  set  up,  or  claim  against  Wadham  Pigott,  for  or  on  account  of  such  personal 
estate  and  effects,  it  had  been  agreed  by  and  between  J.  H.  Smyth,  Ann  his  wife  and 
Wadham  Pigott,  that  Wadham  Pigott  should  transfer,  or  cause  to  be  transferred,  the 
sum  of  30,0001.,  Bank  Annuities,  into  the  joint  names  of  J.  Osborne  and  J.  Baker,  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England  kept  for  that  purpose, 
to  be  held  by  J.  Osborne  and  J.  Baker  upon  the  trusts  to  be  declared  concerning  the 
same  in  and  by  a  certain  indenture  bearing  even  date  therewith,  and  made  or  intended 
to  be  made  between  Wadham  Pigott  of  the  first  part,  J.  H.  Smyth  and  Ann  his  wife 
of  the  second  part,  and  J.  Osborne  and  J.  Baker  of  the  third  part,  being  the  indenture 
hereinbefore  set  forth ;  and  that  J.  H.  Smyth  and  Ann  his  wife  should  join  in  and 
execute  such  release  to  Wadham  Pigott  as  was  in  the  said  indenture  of  release  con- 
tained :  and  further  reciting  that  the  sum  of  30,0001.,  Bank  Annuities,  had  been 
directed  to  be  transferred  by  Wadham  Pigott  into  the  names  of  the  said  trustees 
accordingly  :  J.  H.  Smyth  and  Ann  his  wife  released  to  Wadham  Pigott  his  heirs  &c. 
all  such  right,  title,  interest,  property,  chal-[24]-lenge,  claim  and  demand  which  J.  H. 
Smyth  and  Ann  his  wife  have,  or  either  of  them  hath  or  of  right  ought  to  have,  of, 
in,  to  or  out  of  the  monies,  goods,  chattels  and  personal  estate  and  effects  of  John 
Pigott  deceased,  and  all  remedies,  both  at  law  and  in  equity,  for  recovering  the  same, 
and  also  of  and  from  all  and  all  manner  of  action  and  actions,  &c.,  which  against 
Wadham  Pigott  the  said  J.  H.  Smyth  and  Ann  his  wife  or  either  of  them  ever  had, 
then  had,  or  which  they,  their  or  either  of  their  heirs,  &c.,  could,  should  or  might 
thereafter  have,  for,  upon  or  by  reason  of  John  Pigott  dying  intestate,  or  of  his 
personal  estate  and  effects,  or  of  the  said  Wadham  Pigott  having  obtained  letters  of 
administration  thereto,  or  by  reason  of  any  other  matter,  cause,  or  thing  from  the 
beginning  of  the  world  to  the  day  of  the  date  of  the  said  indenture.  The  said  sum 
of  30,0001.  Bank  Annuities  was  immediately  after  the  making  of  the  indenture,  in 
conformity  therewith,  duly  transferred  into  the  names  of  J.  Osborne  and  J.  Baker  as 
such  trustees  as  in  the  said  first  mentioned  indenture  is  mentioned. 

There  were  ten  children  of  the  said  J.  H.  Smyth,  who  afterwards  took  the  name 
of  J.  H.  Smyth  Pigott,  on  the  body  of  the  said  Ann  his  wife  begotten,  of  whom 
E.  Pigott  was  the  third  son. 

After  E.  Pigott  had  attained  the  age  of  twenty-one  years,  and  before  the  passing 
of  "The  Succession  Duty  Act,  1853,"  viz.  on  21st  day  of  August,  1851,  by  a  deed 
poll,  J.  H.  Smyth  Pigott  and  Ann  his  wife,  by  virtue  of  the  power  for  that  purpose 
given  to  them  by  the  indenture,  appointed  the  sum  of  20001.,  part  of  the  said  trust 
fund,  to  E.  Pigott  for  his  own  benefit  absolutely,  subject  only  to  the  life  interests  of 
the  said  John  Hugh  Smyth  Pigott  and  Ann  his  wife  respectively. 

On  the  8th  of  April,  1831,  the  sum  of  30,0001.,  Bank  Annuities,  was  sold  by 
J.  Osborne  and  J.  Baker,  and  the  [25]  proceeds  lent  at  interest  by  J.  Osborne  and 
J.  Baker,  as  trustees,  to  certain  persons  on  the  security  of  certain  lands  conveyed  to 
J.  Osborne  and  J.  Baker  by  way  of  mortgage. 

On  the  21st  day  of  September  1851,  J.  Osborne  died,  and  the  said  J.  Baker 
survived  him,  and  thereupon  J.  H.  Smyth  Pigott  and  Ann  his  wife,  by  virtue  of  a 
certain  power  to  them  given  in  that  behalf  by  the  said  first  mentioned  indenture 
to  appoint  a  new  tiustee  of  that  indenture  instead  of  any  trustee  thereof  who  should 
die,  duly  appointed  T.  Piatt  to  be  a  trustee  together  with  J.  Baker ;  and  the  said 
lands  held  by  J.  Baker  by  way  of  mortgage  were  conveyed  by  J.  Baker  unto  and 
to  the  use  of  himself  and  the  said  T.  Piatt  and  their  heirs  as  trustees. 

After  the  passing  of  the  Succession  Duty  Act,  1853,  J.  H.  Smyth  Pigott  and  Ann 
his  wife  respectively  died,  viz.  on  the  26th  day  of  June  1853,  and  on  the  21st  day  of 
March,  1854,  without  revoking  or  altering  the  said  appointment  of  the  sum  of  20001. 
by  them  made  in  favour  of  E.  Pigott. 

The  defendants,  as  such  trustees  as  aforesaid,  have  always  since  the  death  of  the 
said  Ann  Smyth  Pigott  been  possessed  of  the  said  sum  of  20001.  as  trustees  in  trust 
for  E.  Pigott  according  to  the  said  appointment :  and  the  defendants,  before  the  filing 
of  the  information,  paid  to  her  Majesty  the  sum  of  201.,  part  of  the  said  sum  of  2001., 
as  due  to  her  Majesty  for  succession  duty  in  respect  of  the  said  sum  of  20001.,  the  sum 
of  201.,  being  11.  per  cent,  thereon ;  but  the  defendants  have  refused  to  pay  the  further 
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sum  of  1801.  residue  of  the  said  sum  of  2001.  claimed  to  be  due  to  her  Majesty  for 
succession  duty  in  respect  of  the  said  sum  of  20001.,  being  101.  per  cent  on  the  said 
sum  of  20001.,  and  which  sum  of  2001.  was  duly  assessed  by  the  Commissioners  of 
Inland  Revenue. 

[26]  The  Solicitor  General  (with  whom  were  Pigott,  Serjt.,  and  Beavan),  for  the 
Crown.  The  question  is  who  is  the  "predecessor"  within  the  meaning  of  the  16  &  17 
Vict.  c.  51.  By  the  2nd  section  of  that  Act  "the  term  predecessor  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor,  or  other  person  from  whom  the  interest 
of  the  successor  is  or  shall  be  derived."  From  whom  then  was  the  interest  of  E.  Pigott 
derived  ]  It  will  hardly  be  contended  that  the  appointment  by  the  father  and  mother 
executed  in  pursuance  of  the  power  in  the  settlement,  was  such  a  disposition  as  made 
the  parents  the  settlors.  The  power  was  derived  from  the  original  settlement,  and 
the  appointment  only  determined  the  amount  of  E.  Pigott's  share.  It  will  be  con- 
tended on  the  other  side  that  Ann  Smyth  was  the  settlor.  But  the  test  is,  who  was 
entitled  to  the  property  at  the  time  of  the  settlement?  Who  at  that  time  had  the 
jus  disponendi,  the  absolute  control  over  the  property  as  his  ownl  Wadham  Pigott 
proposed,  on  having  a  general  release,  to  transfer  the  stock  for  the  benefit  of  Mr.  and 
Mrs.  Smyth.  He  said  in  effect  that  Ann  Smyth  should  have  the  money,  not  absolutely, 
but  settled  in  a  particular  way.  She  agreed  to  it  and  took  a  settlement  made  by  him 
in  lieu  of  any  claim.  [Watson,  B.  Ann  Smyth  bought  of  Wadham  Pigott  in  con- 
sideration of  the  release.  Without  that  release  Wadham  Pigott  never  would  have 
parted  with  the  money.]  Many  settlements  are  made  for  valuable  considerations, 
and  yet  the  settlors  are  "  settlors  "  or  "  predecessors  "  within  this  Act.  In  the  ordinary 
case  where  an  intended  husband  settles  landed  property  in  consideration  of  marriage, 
there  is  a  perfectly  valid  consideration ;  but  the  husband  is  nevertheless  the  settlor. 
Therefore,  assuming  that  this  settlement  was  made  for  a  valuable  consideration, 
Wadham  Pigott  may  have  been  the  settlor.  The  nature  of  the  arrangement  shews 
that  he  was  in  fact  settling  and  not  merely  selling  [27]  the  property.  His  controversy 
was  with  Mr.  and  Mrs.  Smyth,  but  he  bargained  for  advantages  to  the  children.  It 
is  clear  that  the  object  of  Mr.  and  Mrs.  Smyth,  as  between  themselves  and  Wadham 
Pigott,  would  have  been  to  have  had  the  control  of  the  fund  themselves. 

Secondly,  if  Wadham  Pigott  is  not  the  person  to  whom  the  whole  disposition  is 
to  be  attributed,  but  J.  H.  Smyth  and  Ann  his  wife  participated  in  the  settlement, 
the  defendants  are  liable  to  a  rate  of  duty  under  the  13th  section  of  the  16  &  17  Vict, 
c.  51,  which  enacts,  that  "where  the  successor  shall  derive  his  succession  from  more 
predecessors  than  one,  and  the  proportional  interest  derived  from  each  of  them  shall 
not  be  distinguishable,  it  shall  be  lawful  for  the  Commissioners  to  agree  with  the 
successor  as  to  the  duty  payable,  but  if  no  such  agreement  shall  be  made  the  successor 
shall  be  deemed  to  have  derived  his  succession  in  equal  proportions  from  each  pre- 
decessor, and  shall  be  chargeable  with  duty  accordingly."  In  re  Jenkinson  (24  Beav.  64) 
may  be  referred  to  on  the  other  side,  but  the  facts  were  not  similar  to  those  in  the 
present  case.  There  a  tenant  in  tail,  the  nephew  of  the  tenant  for  life  in  possession, 
in  consideration  of  an  immediate  annuity  of  22501.  joined  in  appointing  the  estates, 
after  the  death  of  the  tenant  for  life,  to  trustees  for  a  term  of  -3000  years  in  trust, 
to  raise  a  sum  of  20,0001.  for  the  three  daughters  of  the  tenant  for  life  and  their 
husbands.  The  tenant  for  life,  as  between  him  and  the  tenant  in  tail,  paid  the  full 
price  for  the  term ;  and,  therefore,  the  Court  held  that  the  settlement  emanated  from 
the  tenant  for  life.  That  case  might  apply  if  it  were  shewn  that  Mrs.  Smyth  had 
paid  a  full  equivalent  for  the  transfer  of  the  stock,  and  that  Wadham  Pigott  parted 
with  all  control  over  the  fund.  Here,  however,  he  had  such  a  control  as  would  have 
enabled  him  to  ask  for  the  interpo8i-[28]-tion  of  a  Court  of  equity,  if  the  trustees  had 
misappropriated  the  fund. 

Bovill  (with  whom  were  Unthank  and  Henry  Thring),  for  the  defendants.  Under 
the  supposed  state  of  things  Wadham  Pigott  would  have  had  no  right  to  file  a  bill. 
After  the  money  came  into  the  hands  of  the  trustees,  the  only  persons  who  would  have 
had  any  remedy  against  them  would  have  been  the  parties  beneficially  interested. 
The  transaction  here,  as  in  In  re  Jenkinson  (24  Beav.  64),  amounted  to  an  actual 
purchase  of  the  fund  by  Mrs.  Smyth.  The  deed  of  release,  which  was  executed  before 
the  trust  deed,  recites  "  that  the  sum  of  30,0001.  Bank  Annuities  had  been  directed 
to  be  transferred  by  Wadham  Pigott  into  the  names  of  the  trustees."  Wadham 
Pigott  could  not  direct  himself.     The  meaning  therefore  is,  that  Mr.  and  Mrs.  Smyth 

Ex.  Div.  Xlii.— 24* 
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directed  the  transfer.  There  being  a  doubt  as  to  whether  Mrs.  Smyth  was  legitimate, 
the  parties  determined  not  to  litigate  the  question.  Wadham  Pigott  got  a  release 
from  which  he  derived  a  benefit.  Though  the  personal  estate  of  John  Pigott  exceeded 
60,0001.,  Mrs.  Smyth  agreed  to  accept  30,0001.,  she  and  her  husband  giving  a  release. 
The  ultimate  trust  of  the  deed  is  in  favour  of  Mr.  and  Mrs.  Smyth.  All  these  con- 
sidei-ations  shew  that  Mr.  and  Mrs.  Smyth  claimed  the  money  as  their  own,  and  were 
the  parties  i-eally  disposing  of  the  fund.  Assuming  the  contention  on  the  part  of  the 
Crown  to  be  well  founded,  if  the  ultimate  trust  in  favour  of  the  survivor  of  Mr.  and 
Mrs.  Smyth  had  taken  effect  such  survivor  might  have  been  compellable  to  pay  101. 
per  cent,  succession  duty,  though  they  had  given  full  consideration  for  the  property. 
As  to  the  claim  for  duty  under  s.  13,  there  is  no  pretence  for  saying  that  Wadham 
Pigott  and  Mrs.  Smyth  were  joint  settlors.  [Martin,  B.  [29]  If  it  is  doubtful  to 
which  of  two  persons  a  sum  of  money  belongs,  and  they  join  in  putting  it  into  settle- 
ment, they  are  joint  settlors.  If  I  am  at  liberty  to  form  a  conjecture  I  should  say 
that  such  was  probably  the  case  here.]  The  Court  is  not  at  liberty  to  draw  such  an 
inference  of  fact  upon  the  special  verdict.  It  is  for  the  Crown  to  establish  a  claim 
to  the  duty,  and  it  cannot  be  shewn  that  Wadham  Pigott  was  the  settlor  either  wholly 
or  in  part.     Therefore  the  defendants  are  entitled  to  judgment. 

The  Solicitor  General,  in  reply.  It  is  not  necessary  to  contend  that  the  trans- 
action amounted  to  a,  gift  of  the  30,0001.  by  Wadham  Pigott.  Wadham  Pigott  may 
have  been  the  settlor  notwithstanding  that  the  release  was  a  valuable  consideration. 
This  is  not  a  purchase  of  the  30,0001.  Suppose  an  estate  is  sold  and  conveyed  in 
trust  for  the  family  of  the  vendee ;  there  the  vendee  would  be  the  settlor,  because 
the  vendor  is  bound  to  convey  the  estate  according  to  the  purchaser's  directions. 
Here,  Mrs.  Smyth  could  not  have  said  "pay  the  money  or  half  of  it  to  me,  or 
convey  it  to  trustees  other  than  those  who  are  the  trustees  of  this  settlement." 
[Pollock,  C.  B.  If  Wadham  Pigott  of  his  own  will  settled  this  money  in  a  particular 
way,  the  Crown  is  entitled  to  the  duty  claimed.  If  Mrs.  Smyth  by  virtue  of  her 
right  to  and  ownership  of  the  money,  to  which  Mr.  Pigott  attorned,  directed  the 
settlement,  then  the  duty  is  not  payable.]  Suppose  a  person  sells  an  estate  to  another 
on  condition  that  the  estate  shall  be  settled  in  a  particular  way,  the  vendor  is  a 
joint  settlor.  That  is  what  was  done  here.  [Pollock,  C.  B.  It  does  not  appear  that 
the  settlement  emanated  from  Wadham  Pigott,  or  was  made  a  condition  precedent, 
so  as  to  make  him  a  settlor.]  The  Court  cannot  surmise  that  any  other  proposal 
would  have  [30]  been  accepted.  It  is  not  inconsistent  with  the  suggestion  that 
AVadham  Pigott  was  the  settlor,  that  after  having  secured  the  provision  he  wished  to 
make  for  the  children,  he  was  Milling  to  permit  an  ultimate  trust  for  Ann  Smyth  and 
her  husband.  The  13th  section  does  not  apply  to  those  cases  only  where  the  settlors 
have  a  joint  interest,  but  to  every  case  where  the  successor  derives  his  interest  from 
more  predecessors  than  one. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  Crown  is  not  entitled  to  the  duty 
of  101.  per  cent.  Two  claims  were  made  on  behalf  of  the  Crown,  one  of  101.  per  cent., 
considering  Wadham  Pigott  as  the  predecessor,  the  other  to  a  rate  of  duty  considering 
him  as  a  joint  predecessor  with  Mrs.  Smyth.  The  Crown  is  not  entitled  to  consider 
this  as  a  case  where  there  were  two  predecessors.  I  think  that  in  order  to  establish 
the  latter  rate  of  duty  it  should  have  been  shewn  that,  it  being  doubtful  which  of  the 
two  was  entitled  to  property,  both  concurred  in  settling  it.  Here  it  is  clear  that 
either  one  or  the  other  was  the  settlor.  Under  such  circumst«,nces  the  act  does  not 
require  the  Court  to  pronounce  that  there  is  a  joint  settlement.  The  Crown  is  entitled 
either  to  11.  per  cent,  or  to  101.  per  cent.  As  to  101.  per  cent.,  the  special  verdict  leaves 
the  matter  in  doubt ;  and  it  is  impossible  for  any  one,  with  the  degree  of  confidence 
necessary  in  such  a  case,  to  say  that  Wadham  Pigott  was  the  settlor.  The  parts  of 
the  deed  referred  to  by  the  Solicitor  General  do  not  shew  that  an  arrangement  was 
made  with  Wadham  Pigott  in  which  it  was  stipulated  by  him  that  this  particular 
settlement  should  be  made.  If  it  were  so  I  am  not  sure  that  it  would  have  been 
enough.  The  deed  proceeded  on  a  claim  of  right  on  Mrs.  Smyth's  part.  The  arrange- 
ment embodied  in  the  deed  was  one  of  [31]  which  she  was  the  head,  and  not  Wadham 
Pigott.  If  I  were  called  upon  to  decide  the  question,  I  should  say  that  Mrs.  Smyth 
was  the  settlor. 

Martin,  B.  I  am  of  the  same  opinion.  To  entitle  the  Crown  to  succeed  it  must 
be  shewa  that  Wadham  Pigott  was  the  predecessor  within  section  2,  or  a  joint  pre- 
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decessor  within  section  13.  It  is  incumbent  upon  the  Crown  to  establish  the  affirma- 
tive ;  but  the  Crown  has  failed  to  do  so.  The  case  depends  on  the  special  verdict.  I 
am  not  aware  that  it  is  the  duty  of  the  Court  to  draw  inferences  as  to  the  state 
of  things  which  led  to  the  execution  of  the  deeds,  but  only  to  put  a  construction 
on  the  words  of  the  deeds  themselves.  Now  upon  these  no  one  can  say  that  ijt  appears 
that  Wadham  Pigott  was  the  predecessor  either  solely  or  jointly  with  Mr.  and  Mrs. 
Smyth.  He  may  have  been  the  sole  predecessor  if,  of  his  own  free  will,  he  made 
the  settlement  knowing  that  Mrs.  Smyth  was  illegitimate.  But  it  may  be  that, 
knowing  or  believing  that  she  was  legitimate  but  could  not  prove  her  claim,  he  made 
a  bargain  that  he  would  execute  the  settlement  on  having  a  release.  This  is  quite  as 
likely  as  that  Wadham  Pigott  was  the  predecessor.  I  believe  that  in  a  special  verdict 
the  Court  has  no  power  to  draw  inferences  of  fact. 

Watson,  B.  From  the  commencement  of  the  case  I  never  doubted  but  that 
J.  H.  Smyth  and  Ann  Smyth  were  the  predecessors,  and  not  Wadham  Pigott.  First, 
there  is  a  release  of  claims.  Then  there  is  the  settlement,  by  which  it  appears  that, 
in  order  to  obviate  any  differences  touching  any  rights  which  Ann  Smyth  had,  Wsidham 
Pigott  had  proposed  and  agreed,  upon  having  a  release  from  Mr.  and  Mrs.  Smyth,  to 
transfer  30,0001.,  to  be  settled  upon  trusts  for  the  benefit  of  Mr.  and  Mrs.  Smyth  and 
their  children.  [32]  Therefore  there  is  a  claim  and  a  compromise  of  that  claim,  and 
a  release  executed  in  pursuance  of  the  compronftise.  There  is  nothing  to  shew  that 
the  settlement  emanated  from  Wadham  Pigott.  There  was  a  valuable  consideration 
for  it.  The  transfer  does  not  appear  to  have  been  to  trustees  appointed  by  Wadham 
Pigott,  but  on  behalf  of  Mr.  and  Mrs.  Smyth  and  for  the  benefit  of  their  family.  The 
interest  of  the  money  is  given  to  Mr.  Smyth  for  life,  then  to  his  wife  for  life,  and 
then  to  their  children.  The  effect  of  the  compromise  was  that  the  money  belonged  to 
the  husband  and  wife,  and  they  were  the  settlors.  The  trustees  were  their  trustees, 
and  their  family  are  the  only  persons  interested  under  the  settlement.  All  that 
Wadham  Pigott  appears  to  have  cared  for  was  the  release.  Then  it  was  contended 
that  the  parties  might  be  joint  settlors  with  Wadham  Pigott.  Section  13  provides 
for  a  case  "  where  the  successor  shall  derive  his  interest  from  more  predecessors  than 
one,  and  the  proportional  interest  derived  from  each  of  them  shall  not  be  distinguish- 
able." That  applies  where  two  persons  who  settle  property  have  an  interest,  but  it 
cannot  be  determined  how  much  each  has.  Here,  until  the  execution  of  the  release, 
Mr.  and  Mrs.  Smyth  had  no  interest ;  but,  upon  such  execution,  the  money  became 
theirs. 

Channell,  B.  I  confess  that  on  some  points  I  entertain  considerable  doubt.  I 
cannot  entirely  concur  in  the  view  taken  by  the  other  members  of  the  Court,  though 
I  am  not  prepared  to  dissent  from  their  decision.  The  Crown  asks  for  judgment  on  a 
special  verdict.  If  the  facts  stated  are  not  sufficient  to  make  out  the  title  of  the 
Crown,  the  defendants  are  entitled  to  judgment.  I  am  not  satisfied  that  the  Crown 
has  made  out  that  Wadham  Pigott  was  either  the  sole  or  a  joint  predecessor.  There 
was  a  good  con-[33]-sideration  for  the  bargain  ;  but  I  agree  with  the  Solicitor  General 
in  thinking  that  a  good  consideration  will  not  prevent  this  from  being  a  settlement. 
The  claim  may  have  been  one  either  wholly  unfounded,  or  the  establishment  of  which 
would  have  been  attended  with  considerable  difficulty.  Wadham  Pigott  may  have 
said :  "  Connected  as  you  are  with  me  by  blood,  I  will  enter  into  an  arrangement  to 
settle  the  property  upon  these  terms,  so  as  to  secure  an  interest  to  your  children." 
Mr.  and  Mrs.  Smyth  may  have  come  forward  and  become  parties  to  this  arrangement, 
consenting  to  take  life  interests  instead  of  getting  the  money  absolutely  for  their  own 
use.  I  cannot  say  what  was  the  true  state  of  things.  The  doubt  I  feel  is  whether  if 
the  question  depends  upon  the  deeds,  the  Court  may  not  be  bound  to  determine  it, 
however  difficult  of  solution  it  may  be. 

Judgment  for  the  defendant. 

Carton  and  Another  v.  The  Bristol  and  Exeter  Railway  Company.  Jan.  26, 
1859. — By  the  6  Wm.  4,  c.  xxxvi.,  a  Company  was  incorporated  for  the  purpose 
of  making  a  railway  from  Bristol  to  Exeter.  By  section  178,  the  Company  was 
authorized  to  make  such  reasonable  charges  for  the  conveyance  of  passengers  and 
goods  on  their  railway  as  they  might  determine  upon,  not  exceeding  a  certain 
sum.     The  8  &  9  Vict.  c.  civ.  empowered  the  Company  to  make  a  junction  rail- 
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way  and  three  branch  railways.  The  19th  section  provided,  that  it  should  not 
be  lawful  for  the  Company  to  charge  in  respect  of  certain  goods  "  conveyed  on 
the  railway  "  more  than  certain  sums  therein  specified.  The  Company  published 
a  table  of  their  charges  for  the  carriage  of  goods.  It  contained  an  alphabetical 
list  of  various  goods,  divided  into  five  classes,  and  "  packed  parcels  "  were  to  be 
charged  of  the  fifth  class,  with  50  per  cent,  added  to  the  rate.  The  plaintiff,  a 
carrier,  sent  a  "packed  parcel"  to  be  carried  by  the  Company  on  their  railway 
from  Bristol  to  Bridgewater.  This  parcel  contained,  amongst  other  things,  a 
cask  of  spirits,  but  it  did  not  appear  that  any  appreciable  extra  risk  was  thereby 
occasioned.  The  Company  charged  for  the  carriage  of  this  parcel  according  to 
the  rate  of  the  fifth  class  with  50  per  cent,  added  to  it.  Persons,  not  carriers, 
were  accustomed  to  send  packed  parcels  without  the  additional  charge  of  50  per 
cent. — Held:  First,  that  the  words  "the  railway,"  in  the  19th  section  of  the 
8  &  9  Vict.  c.  civ,,  applied  to  the  whole  line  of  railway,  and  not  to  the  junction 
and  branch  railways  only. — Secondly,  that  the  charge  to  carriers  of  50  per  cent, 
in  addition  to  the  rate  for  "  packed  parcels,"  was  an  unequal  and  unreasonable 
charge. 

[S.  C.  28  L.  J.  Ex.  169  :  affirmed,  on  first  point,  p.  831,  post.] 

This  action  came  on  for  trial  before  Crowder,  J.,  at  the  Bristol  Spring  Assizes 
1858,  when  by  consent  a  verdict  was  [34]  entered  for  the  plaintiffs,  damages  51. ;  and 
it  was  referred  to  an  arbitrator  to  state  a  special  case  for  the  opinion  of  this  Court, 
which  was  a  follows  : — 

'1  he  declaration  is  for  money  received  by  the  defendants  for  the  use  of  the  plaintiffs. 
Plea  :  "  Never  indebted  ; "  and  the  action  is  brought  to  recover  back  money  paid  under 
compulsion  by  the  plaintifls  to  the  defendants  under  the  following  circumstances. 

The  plaintiffs  are  common  carriers  at  Bristol,  having  an  agent  at  Bridgewater,  and 
also  having  agents  at  other  principal  towns  and  places  at  or  near  which  the  defendants 
have  stations,  on  the  line  of  their  railway.  The  defendants  are  the  owners  and 
occupiers  of  the  Bristol  and  Exeter  Railway,  and  are  incorporated  by  the  6  Wm.  4, 
c.  xxxvi. ;  and  under  the  authority  and  provisions  of  that  and  their  subsequent  Acts, 
the  defendants  carry  goods  for  the  public  on  their  railway  as  common  carriers  or 
otherwise.  (The  case  referred  to  the  l75th,  177th  and  178th  sections  of  the  6  Wm.  4, 
c.  xxxvi.,  the  28th  and  29th  sections  of  the  3  Vict.  c.  xlvii.,  and  the  19th  section  of 
the  8  &  9  Vict.  c.  civ.)  The  defendants  regulate  their  charges  for  the  carriage  of 
goods  upon  their  railway  by  two  tables  published  by  them,  the  one  called  "  The 
Classification  of  Goods"  or  "Scale  Bill,"  the  other  "The  Local  Goods  and  Cattle  Rates 
Bill."  The  first  of  these  tables  was  published  by  the  Company  on  the  5th  of  November, 
1855,  and  has  been  acted  upon  by  them  ever  since.  It  contains  an  aljihabetical  list 
of  various  goods,  and  refers  each  of  the  goods  so  named  to  a  particular  class,  the 
number  of  such  classes  being  five.  By  this  table  it  will  be  found  that  for  certain 
specified  articles  a  given  per  centage,  in  addition  to  the  rate  of  charge  for  the  classes 
to  which  they  are  respectively  referred,  is  to  be  paid ;  and  "  Packed  Parcels  "  are  to 
be  charged  of  the  "  Fifth  Class,"  with  50  per  cent,  to  be  added  to  the  rate.  It  is 
further  stated,  [35]  at  the  foot  of  the  said  list,  that  all  goods  not  specified  in  the  list 
will  be  charged  in  the  Fifth  Class ;  and  that  all  goods  and  packages,  the  contents  of 
which  are  not  properly  declared  by  the  senders,  will  be  charged  in  the  highest  (that 
is,  as  appears  by  the  Local  Goods  and  Cattle  Rates  Bill,  the  Fifth)  Class. 

In  the  other  list,  "  The  Local  Goods  and  Cattle  Rates  Bill,"  which  was  published 
by  the  defendants  on  the  1st  of  January,  1855,  and  which  is  still  in  force,  will  be 
found  the  rate,  per  ton,  charged  by  the  Company  for  the  carriage  of  the  several 
classes  of  goods  between  Bristol,  and  several  stations,  on  their  line,  mentioned  in  the 
said  list,  Bridgewater  being  one  of  such  stations. 

As  a  general  rule,  the  several  rates  to  be  paid,  under  the  same  circumstances,  for 
the  diflerent  classes,  vary  in  an  ascending  scale,  the  lowest  charge  being  for  the  first 
class,  and  the  highest  for  the  fifth  class ;  but  in  some  few  instances  the  rates  of  charge, 
under  the  same  circumstances,  in  respect  of  some  two  or  more  of  the  classes  are 
the  same. 

The  respective  rates,  per  ton,  in  respect  of  the  carriage  of  goods  between  Bristol 
and  Bridgewater,  are  as  follows  : — For  the  first  class,  6s.  8d. ;  the  second  class,  8s.  4d. ; 
the  third  class,  12s.  6d. ;  the  fourth  class,  16s.  8d.,  and  the  fifth  class,  16s.  8d.     It 
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further  appenrs,  by  the  same  tables,  as  the  fact  is,  that  the  tonnage  rates  do  not  come 
into  operation  until  the  consignments  exceed  500  pounds  in  weight. 

On  the  20th  January,  1858,  the  clerk  of  the  plaintiffs  delivered  to  the  defendants 
at  their  station  at  Bristol  a  parcel  declared  and  described  as  "  One  Bale  of  Drapery," 
and  being  of  the  weight  of  7  cwt,  1  qr.,  to  be  carried  by  the  defendants  for  the 
plaintiffs  from  Bristol  to  Bridgewater.  The  clerk  of  the  defendants  demanded  for 
the  carriage  of  the  parcel,  including  the  loading  and  unloading  thereof,  the  sum  of 
6s.  Id.  which  the  clerk  of  the  plaintiffs  paid  under  [36]  protest,  and  the  goods  were 
thereupon  carried  by  the  defendants,  for  the  plaintiffs,  on  their  railway,  from  Bristol 
to  Bridgewater.  On  the  following  day,  the  21st  January,  the  clerk  of  the  plaintiffs 
delivered  to  the  defendants  a  hamper,  to  be  carried  by  them  for  the  plaintiffs  from 
Bristol  to  Bridgewater.  The  hamper  weighed  5  cwt.  3  qrs.  6  lbs.,  and  was  described 
and  declared  in  the  forwarding  note,  which  the  plaintiffs,  in  compliance  with  the 
regulations  of  the  Company,  caused  to  be  delivered  to  them  at  the  time  of  the  delivery 
of  the  hamper,  as  "  One  Hamper  of  Manufactured  Goods."  The  clerk  of  the  Company 
inquired  the  contents  of  the  parcel.  The  clerk  of  the  plaintiffs  replied  that  it  was  a 
"  packed  parcel,"  and  the  defendants  thereupon  wrote  upon  the  forwarding  note,  under 
the  words  **  manufactured  goods,"  "  packed  parcel,"  and  charged  for  the  conveyance 
thereof  7s,  6d.,  being  at  the  rate  of  the  charge  for  goods  of  the  Fifth  Class,  that  is  to 
say,  16s.  8d.  per  ton  for  the  whole  distance,  with  50  per  cent,  added  to  the  said  rate. 
The  clerk  of  the  plaintiffs  paid  the  said  sum  of  7s.  6d.  under  protest.  The  defendants' 
clerk  gave  him  the  usual  receipt,  and  the  goods  were  thereupon  conveyed  by  the 
defendants  for  the  plaintiffs  on  their  said  railway  from  Bristol  to  Bridgewater,  to  be 
delivered  there  to  the  agent  of  the  plaintiffs,  to  whose  care  the  same  were  consigned. 

The  plaintiffs  and  their  clerk  understood  by  a  "packed  parcel"  a  parcel  consisting 
of  separate  and  distinct  parcels  (without  reference  to  the  nature  or  description  of  their 
contents)  collected  from  more  than  one  original  consignor,  or  directed  to  and  destined 
for  more  than  one  ultimate  consignee,  but  packed  and  made  up  into  a  single  and 
entire  parcel  to  be  forwarded  to  the  consignee  of  such  single  and  entire  parcel,  and 
dealt  with  by  him  according  to  its  contents,  and  this  is  what  is  generally  and  ordinarily 
understood  by  a  "  packed  parcel."  The  defendants  admit  [37]  that  they  considered 
such  parcels  to  be  packed  parcels  before  the  decision  of  the  Court  of  Common  Pleas  in 
the  case  of  Parker  v.  The  Great  Western  Railway  Company  (11  C.  B.  545);  but  they 
also  intend  and  understand  by  a  "  packed  parcel "  a  parcel  consisting  of  separate  and 
distinct  packages  of  goods,  not  being  of  similar  nature  and  description,  packed  and 
made  up  into  a  single  and  entire  parcel ;  and  that  every  such  parcel  is  a  *'  packed 
parcel,"  without  any  reference  to  the  number  of  the  original  consignors  or  consignees 
of  the  enclosed  packages ;  and  since  the  last  named  decision  they  have  treated  and 
considered  such  last  named  parcels,  and  those  only,  as  "  packed  parcels  "  liable  to  be 
charged  as  such  under  their  existing  scale  list,  but  they  have  never  given  any  public 
notice  of  this  or  taken  any  general  steps  to  make  it  known  to  the  public. 

The  contents  of  the  parcel  so  delivered  by  the  plaintiffs  to  the  defendants  on  the 
2l8t  January  were  not  communicated  to  the  defendants ;  and  if  they  had  been  the 
defendants  would  not  have  taken  any  notice  of  such  communication  But  the  parcel 
in  question,  as  is  ordinarily  the  case  with  carriers'  parcels  consisting  of  packed 
inclosures,  did  in  fact  answer  both  definitions  of  a  "packed  parcel," — it  consisted  of 
seven  separate  and  distinct  packages  collected  by  the  plaintiffs  in  the  course  of  their 
business  as  common  carriei-s  from  seven  separate  con8ignees,'and  directed  to  and  intended 
for  ultimate  delivery  by  the  plaintiffs'  agent  to  seven  separate  consignees ;  and  these 
several  packages  were  made  up  and  packed  together  into  a  single  and  entire  parcel. 
The  nature  and  description  of  the  goods  contained  in  these  separate  packages  respec- 
tively were  not  the  same  for  each  of  such  packages,  but  one  package  contained  goods 
of  one  nature  and  description,  another  contained  goods  of  a  different  nature  and 
description.  (The  case  then  set  out  the  nature  [38]  and  weights  of  the  several 
inclosed  packages.  They  consisted  of  drapery,  tobacco,  paper,  haberdashery,  and 
one  cask  of  spirits.)  The  highest  class  to  which  any  of  these  articles  belong  is  the 
fourth. 

Persons  in  trade,  not  carriers,  have  for  many  years  been  in  the  constant  habit  of 
sending  to  their  customers  by  the  defendants'  railway  parcels  of  separate  and  distinct 
packages  made  up  into  single  parcels ;  and  in  many  of  these  cases  the  nature  and 
description  of  the  goods  contained  in  some  of  such  packages  have  been  different  from 
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the  nature  and  description  of  the  goods  contained  in  other  packages  inclosed  in  the 
same  parcels  respectively.  In  many  of  such  cases  also,  several  of  such  inclosed 
packages  respectively  have  been  directed  to  and  intended  for  other  customers  or 
persons  than  the  consignees  of  such  parcels  respectively  residing  in  or  near  towns  or 
places  to  which  such  parcels  were  being  sent ;  and  in  many  instances  during  that  time 
several  tradesmen  desirous  of  sending  their  respective  goods,  being  of  diiferent  natures 
and  descriptions,  to  a  common  customer,  have  sent  their  respective  packages  to  one 
of  their  number  to  be  packed  and  made  up  by  him  into  a  single  and  entire  parcel  and 
forwarded  to  their  said  customer  by  the  defendants'  railway,  which  has  been  done 
accordingly.  Parcels  of  all  these  descriptions  so  sent  by  persons  in  trade,  not  being 
carriers,  have  been  repeatedly  carried  by  the  defendants  on  their  railway  between 
Bristol  and  Bridgewater. 

In  cases  where  the  nature  of  the  contents  of  these  parcels  has  not  been  declared 
so  as  to  enable  the  defendants  to  refer  them  to  any  particular  class,  the  sums  charged 
and  paid  for  the  carriage  of  such  parcels  have  been  after  the  rate  chargeable  for  the 
fifth  class  and  no  more,  except  in  the  case  of  the  annoyed  consignee  hereinafter 
mentioned.     The  general  existence  of  this  practice  has  been  known  to  the  defendants. 

[39]  There  is  no  extra  risk  incurred  by  the  defendants  in  the  carriage  of  a  parcel 
by  reason  of  its  consisting  of  several  inclosures  from  different  consignors  or  for  different 
consignees.  But  the  average  risk  incurred  by  the  defendants  from  the  carriage  of  a 
parcel  consisting  of  inclosed  packages  of  different  natures  and  descriptions,  is  greater 
than  the  average  risk  incurred  by  them  from  the  carriage  of  a  parcel  consisting  of 
articles  all  of  the  same  nature  and  description.  This  extra  risk  is  chiefly,  if  not 
altogether,  caused  by  the  frequent  presence  of  liquids  in  such  parcels,  the  ignorance 
of  the  defendants  of  the  presence  of  such  liquids,  the  inability  of  the  defendants  to 
ascertain  whether  they  are  sufficiently  and  safely  packed,  the  chance  of  their  being 
insufficiently  and  unsafely  packed,  and,  as  a  consequence,  the  risk  of  the  liquids  leaking 
through  such  parcels  and  doing  damage  to  the  goods  contained  in  the  said  parcels. 
The  extent  of  such  extra  risk  has  not  been  proved,  nor  is  there  any  satisfactory  proof 
that  a  charge  upon  all  such  parcels,  at  the  rates  chargeable  for  articles  of  the  fifth 
class,  would  not  be  sufficient  to  indemnify  the  defendants  against  such  extra  risk. 

As  a  general  rule  it  is,  practically  speaking,  impossible  for  the  defendants  to 
recognise  in  any  individual  instance  a  "  packed  parcel "  in  either  sense  of  the  word ; 
and  the  instructions  given  by  the  defendants  to  their  clerks  are,  that  they  are  not  to 
make  any  inquiries  of  the  consignor  for  the  purpose  of  ascertaining  whether  any 
individual  parcel  is  or  is  not  a  "  packed  parcel " ;  but  if  the  nature  and  individual 
appearance  of  any  particular  parcel  is  such  as  to  raise  a  conviction  in  the  mind  of  the 
clerk  that  it  is  a  "packed  parcel,"  in  the  sense  attributed  to  that  term  by  the  defen- 
dants, he  is  to  charge  it  as  a  packed  parcel  unless  the  sender  proves  to  his  satisfaction 
that  it  is  not  a  "packed  parcel." 

The  practical  result  of  the  system  adopted  by  the  de-[40]-f  end  ants  has  been  that  they 
have  never  charged,  or,  so  far  as  appears  by  the  evidence,  sought  or  attempted  to  charge, 
any  parcel  sent  by  one  of  the  public,  not  being  a  carrier,  as  a  "  packed  parcel,"  with 
one  exception ;  and  then  no  steps  had  been  taken  by  the  defendants  to  charge  the 
parcel  as  a  "  packed  parcel " ;  and  the  same  had  been  charged  and  delivered  to  the 
consignee  thereof  as  an  ordinary  parcel,  but  the  consignee  being  annoyed  with  the 
trouble  of  delivering  the  several  inclosures  to  the  persons  for  whom  they  were  intended 
voluntarily  went  and  told  the  defendants  and  complained  to  them  of  the  annoyance 
to  which  he  was  subjected  ;  and  then  the  defendants  said,  "Give  us  back  your  pai'cel 
and  we  will  charge  you  '  Fifth  Class,'  With  50  per  cent,  in  addition,  which  they  did 
accordingly  ; "  and  the  consignee  paid  them  their  extra  charge  as  for  a  packed  parcel, 
and  except,  as  aforesaid,  in  every  case  where  a  parcel  has  been  charged  as  a  packed 
parcel,  such  parcel  has  been  a  carrier's  parcel. 

The  whole  of  the  railway  between  Bristol  and  Bridgewater  is  on  the  main  line  of 
the  Company's  railway  ;  and  no  part  of  the  railway  over  which  the  parcels  in  question 
were  carried  forms  any  part  of  the  junction  railway,  or  of  either  of  the  branch  railways 
authorized  to  be  made  by  the  statute  8  &  9  Vict.  c.  civ.  The  distance  between 
Bristol  and  Bridgewater,  over  which  the  said  parcels  were  carried,  is  33  miles,  and 
the  sum  charged  for  the  carriage  of  the  first-named  parcel  exceeds  the  maximum  sum 
authorized  to  be  charged  for  the  carriage  of  such  a  parcel  (after  deducting  a  reason- 
able sum  for  the  expense  of  loading  and  unloading)  by  the  19th  section  of  the  last- 
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named  Act  by  the  sum  of  Is.  4d. ;  and  the  sum  charged  for  the  carriage  of  the  packed 
parcel  in  like  manner  exceeds  the  maximum  sum  authorized  to  be  charged  by  that  Act 
by  the  sum  of  3s.  6d. 

[41]  The  questions  for  the  opinion  of  the  Court  are :  First,  whether  the  19th 
section  of  the  8  &  9  Vict.  c.  civ.  applies  to  the  carriage  of  goods  by  the  defendants  on 
their  railway  between  Bristol  and  Bridgewater. 

Secondly,  whether,  assuming  that  section  not  to  apply  to  such  a  case,  the  defen- 
dants were,  under  all  the  circumstances,  justified  in  charging  for  the  carriage  of  the 
second  parcel  the  said  sum  of  7s.  6d.,  or  any  and  what  further  sum  than  the  sum  of 
5s.,  the  proper  sum  chargeable  for  the  said  parcel  regarded  simply  as  a  parcel  of  the 
fifth  class. 

If  the  Court  should  be  of  opinion  that  the  19th  section  of  the  last  mentioned 
statute  does  apply  to  the  carriage  of  goods  under  the  circumstances  mentioned,  the 
verdict  is  to  stand  for  the  plaintiffs,  but  the  amount  is  to  be  reduced  to  4s.  8d.  If 
the  Court  should  be  of  a  contrary  opinion,  and  should  be  of  opinion  that  the  defen- 
dants, under  the  circumstances,  were  nevertheless  not  justified  in  charging  for  the 
carriage  of  the  second  parcel  the  said  sum  of  7s.  6d.,  the  verdict  is  to  stand  for  the 
plaintiffs,  but  the  amount  is  to  be  reduced  to  the  sum  of  2s.  6d.  If  the  Court  should 
be  of  opinion  that  the  last  mentioned  statute  does  not  apply  to  this  case,  or  that  the 
defendants  were,  under  the  circumstances,  justified  in  charging  for  the  carriage  of  the 
second  parcel  the  said  sum  of  7s.  6d.,  the  verdict  for  the  plaintiffs  is  to  be  set  aside 
and  a  verdict  entered  for  the  defendants. 

Collier,  for  the  plaintiffs.  The  case  raises  two  points :  first,  whether  the  defen- 
dants are  prohibited  by  the  8  cfe  9  Vict.  c.  civ.  from  making  these  charges  ;  and  if  not, 
secondly,  whether  the  charge  to  carriers,  of  50  per  cent,  in  addition  to  the  rate  is  an 
unequal  charge,  and  whether  it  is  an  unreasonable  charge  if  all  persons  were  charged 
[42]  alike.  The  8  &  9  Vict.  c.  civ.  authorized  the  Bristol  and  Exeter  Railway  Company 
to  make  a  junction  railway  and  certain  branch  railways,  one  of  the  latter  commencing 
by  a  junction  with  the  Bristol  and  Exeter  Railway,  in  the  parish  of  North  Petherton, 
and  terminating  in  the  parish  of  Yeovil.  Section  19  enacts.  "That  it  shall  not  be 
lawful  for  the  Company  to  charge  in  respect  of  the  several  articles,  matters  and  things 
thereinafter  mentioned,  conveyed  on  the  railway,  any  greater  sum,  including  the 
charges  for  the  use  of  carriages,"  &c.  "  than  the  sums  thereinafter  mentioned."  The 
defendants  contend  that  the  words  "the  railway"  mean  the  junction  and  branch 
railways  authorized  by  that  Act  to  be  made.  The  plaintiffs  contend  that  it  applies 
to  all  the  Company's  railways.  The  Company  was  incorporated  by  the  6  Wm.  4, 
c.  xxxvi.  The  175th  section  regulates  the  rate  of  tonnage  to  be  taken  by  the  Company 
for  the  use  of  the  said  railway.  By  the  178th  section  the  Company  are  authorized 
to  provide  locomotive  engines  and  in  carriages  or  waggons  drawn  or  propelled  thereby 
to  convey  upon  "  the  said  railway,"  and  also  "  along  and  upon  any  other  railway  com- 
municating therewith,  all  such  passengers,  cattle  and  other  animals,  goods,  wares, 
and  merchandize  as  shall  be  offered  to  them  for  that  purpose,  and  to  make  such 
reasonable  charges  for  such  conveyance  as  they  may  from  time  to  time  determine  upon, 
in  addition  to  the  several  rates  or  tolls  by  this  Act  authorized  to  be  taken."  There- 
fore, if  the  question  depended  on  that  Act,  it  would  merely  be  whether  the  charges 
were  reasonable.  The  3  Vict.  c.  xlvii.  recites,  that  it  is  expedient  that  some  of  the 
powers  and  provisions  of  the  6  Wm.  4,  c.  xxxvi.,  and  the  1  Vict.  c.  xxvi.  should  be 
altered,  amended,  and  enlarged.  The  28th  section  repeals  the  30th  section  of  the 
1  Vict.  c.  xxvi.,  which  provided  that  the  rates,  tolls  and  charges  for  the  use  of  the 
railway,  should  at  all  times  [43]  be  charged  equally  to  all  persons,  and  after  the  same 
rate  "  throughout  the  whole  of  the  said  railway."  In  like  manner  the  8  &  9  Vict, 
c.  civ,,  s.  19,  uses  the  expression  "conveyed  on  the  railway,"  which  is  applicable  both 
to  the  main  line  and  the  branches.  That  Act  recites  all  the  previous  Acts :  also 
that  it  is  expedient  that  the  capital  authorized  to  be  raised  by  these  Acts  should  be 
increased,  and  that  some  of  their  powers  and  provisions  should  be  amended  and  enlarged ; 
and  it  incorporates  the  "Lands  Clauses  Consolidation  Act,  1845,"  and  certain  parts 
of  the  "Railway  Clauses  Consolidation  Act,  1845."  By  section  2,  all  the  provisions, 
matters  and  things  contained  in  the  recited  Acts  are  made  applicable  to  that  Act. 
Then  follow  a  specific  class  of  provisions  relating  to  the  junction  railway  and  branch 
railways:  ss.  3,  4,  &c.  The  17th  section  enacts,  "that  the  junction  railway  and 
branch  railways  shall  be  completed  within  five  years  from  the  passing  of  that  Act ' 
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The  terms  "junction  railway  "  and  "branch  railways  "  are  then  dropped,  and  the  18th 
section  enacts,  "  that  it  shall  not  be  lawful  for  the  Company  to  demand  any  greater 
sum  in  respect  of  the  carriage  of  passengers  conveyed  on  the  railway  than  3d.  per 
passenger  per  mile,"  &c.,  "Provided  always,  that  if  any  such  passenger  be  conveyed 
for  a  less  distance  than  six  miles,  it  shall  be  lawful  for  the  Company  to  demand  and 
receive  tolls  as  for  six  miles."  Section  19,  which  also  uses  the  terms  "conveyed  on 
the  railway,"  applies  to  the  whole  railway.  Section  20  enacts,  "  that  every  passenger 
travelling  upon  the  railway  may  take  with  him  his  ordinary  luggage,  not  exceeding 
one  hundred  pounds  in  weight,"  &c.  In  section  23,  which  enables  the  Company  to 
create  new  shares,  the  legislature  reverts  to  the  terms  "  junction  railway,"  and  "  branch 
railways."  The  legislature  having  used  the  terms  "the  railway,"  "junction  railway," 
and  "  branch  railway,"  when  [44]  they  speak  of  "  the  railway  "  only,  they  mean  the 
whole  line.  There  are  other  provisions  which  are  clearly  applicable  to  the  whole 
railway,  such  as  the  power  to  borrow  money  on  mortgage :  sect.  30.  In  the  48th 
section  the  legislature  refers  to  the  "said  railway,  junction  railway,  and  branch 
railways"  as  separate  and  distinct  things.  Some  light  is  thrown  on  the  subject  by 
the  9  &  10  Vict.  c.  clxxxi.,  "for  making  a  railway  from  the  Yeovil  branch  of  the 
Bristol  and  Exeter  Railway  to  or  towards  the  town  of  Crewkerne,  in  the  county  of 
Somerset,  and  for  amending  the  Acts  relating  to  the  Bristol  and  Exeter  Railway."  In 
that  Act,  when  the  legislature  meant  the  branch  railway,  it  is  so  expressed.  The  8th 
section  enacts  that,  "  the  said  branch  railway  "  shall  be  completed  within  five  years. 
Section  9  limits  the  charge  for  conveyance  of  passengers  "  on  the  branch  railway ; " 
and  whereas,  by  the  8  &  9  Vict.  c.  civ.,  s.  18,  the  Company  are  authorized  to  charge 
for  six  miles  where  a  passenger  is  conveyed  less  than  that  distance,  by  the  9  &  10 
Vict.  c.  clxxxi.,  s.  9,  the  Company  are  only  to  charge  on  the  branch  railway  for  four 
miles  where  a  passenger  is  conveyed  a  less  distance  than  four  miles.  That  alteration 
shews  that  in  the  previous  Act  the  legislature  did  not  mean  the  branch  railways  only, 
but  the  whole  line.  Section  10,  which  limits  the  charge  for  the  conveyance  of  goods, 
uses  the  words,  "on  the  railway,"  which  there  means  the  railway  mentioned  in  the 
previous  section,  viz.,  the  branch  railway. 

Secondly,  assuming  that  the  19th  section  of  the  8  &  9  Vict.  c.  civ.  does  not  apply 
to  the  carriage  of  goods  on  the  main  line,  the  question  is,  whether  the  charge  of  50  per 
cent.,  in  addition  to  the  usual  rate,  is  an  unequal  or  an  unreasonable  charge.  [Martin,  B. 
The  question  of  inequality  is  a  matter  of  fact.]  The  case  finds  that  the  defendants 
never  charge  any  parcel  sent  by  persons,  not  [45]  carriers,  as  "a  packed  parcel."  It 
also  finds  that  carriers  are  asked  whether  the  parcel  is  a  packed  parcel,  but  no  question 
is  asked  of  other  persons.  Crouch  v.  Tlie  Great  Northern  Railway  Company  {\\  Exch. 
742),  Parker  v.  The  Great  JFestern  Railway  Company  (11  C.  B.  545),  are  authorities  that 
the  defendants  are  not  justified  in  charging  an  additional  rate  for  packages  containing 
parcels  belonging  to  different  persons.  Edwards  v.  The  Great  Western  Railway  Company 
(II  C.  B.  588)  expres.sly  decided,  that  a  railway  company  cannot  lawfully  charge  a 
carrier  a  rate  larger  than  that  charged  to  the  rest  of  the  public.  But,  assuming  that 
the  defendants  charged  all  persons  alike,  the  charge  is  unreasonable.  Though  the  case 
finds  that  there  may  be  seme  extra  risk  from  the  parcel  containing  liquids,  yet  the 
extent  of  such  extra  risk  was  not  proved. 

Butt  (with  whom  were  Kinglake,  Serjt.,  and  Montague  Smith),  for  the  defendants. 
The  19th  section  of  the  8  &  9  Vict.  c.  civ.  applies  only  to  the  junction  and  branch  rail- 
ways authorized  to  be  made  by  that  Act,  the  main  line  remains  under  the  provisions 
of  the  original  Act,  6  Wm.  4,  c.  xxxvi.  That  construction  is  recognised  in  the  15  Vict. 
c.  ix.,  (the  Act  "to  extend  the  powers  of  the  Act  relating  to  the  Yeovil  branch  of  the 
Bristol  and  Exeter  Railway,  and  to  authorize  a  deviation  in  the  line  of  such  branch 
railway"),  by  the  l7th  section  of  which  the  Company  may  make  the  same  charges  in 
respect  of  the  new  or  substituted  line.  The  3rd  section  of  the  8  &  9  Vict.  c.  civ. 
empowers  the  Company  to  make  a  junction  railway  and  three  branch  railways,  according 
to  certain  plans.  The  6th  section  commences,  "  whereas  the  railway  is  intended  to  be 
carried  [46]  over  the  navigable  river  Parrett,"  &c.,  clearly  meaning  the  junction  railway 
and  branch  railways.  In  like  manner  the  7th,  8th,  9th,  10th,  12th,  and  15th  sections 
use  the  term  "  the  railway."  [Martin,  B.  The  legislature  is  speaking  of  the  railway 
on  certain  defined  localities.]  In  the  17th  section  the  expression  is  changed,  and  the 
terms  "junction  railway  and  branch  railways"  are  again  made  use  of.  The  18th, 
19th  and  20th  sections  revert  to  the  terra  "the  railway."     The  23rd  section  has  the 
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words  "  junction  railway  and  branch  railways."  In  the  46th  section,  which  relates  to 
the  main  line,  the  words  are  "  the  railway  by  the  6  &  7  Wm.  4,  c.  xxxvi.  authorized." 
Again,  the  48th  and  49th  sections  speak  of  "  the  said  railway,  junction  railway,  and 
branch  railways."  Therefore,  when  it  is  intended  that  the  term  "  the  railway  "  should 
apply  to  the  main  line  it  is  so  expressed.  If  the  19th  section  be  construed  as  con- 
tended for  by  the  plaintiffs,  it  would  repeal  the  178th  section  of  the  6  Wm.  4,  c.  xxxvi. 
The  branch  railway  authorized  to  be  made  by  the  9  &  10  Vict.  c.  clxxxi.  has  never 
been  made,  and  the  time  limited  by  the  Act  for  making  it  has  expired. 

Then  with  respect  to  the  alleged  inequality  of  charge,  there  is  nothing  in  the 
case  to  shew  that  the  defendants  dealt  unequally  with  the  public.  Moreover,  the 
charges  were  not  unreasonable.  The  defendants  were  entitled  to  charge  for  the  extra 
risk  occasioned  by  spirits  being  packed  with  drapery.  In  Piddinyton  v.  The  South 
Eastern  Railway  Company  (27  L.  J.  C.  P.  295),  it  was  left  to  the  jury  to  say  whether 
there  was  increased  risk  in  the  carriage  of  packed  parcels.  Crouch  v.  The  Great  Northern 
Railway  Company  (11  Exch.  742)  left  this  question  untouched.  If  a  carrier  packs  in 
one  parcel  a  variety  of  goods,  some  of  which  are  of  such  a  nature  that  [47]  they  are 
likely  to  injure  the  others,  it  is  reasonable  that  the  Company  should  make  an  extra 
charge  for  the  extra  risk  which  they  incur. 

Collier  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
Certainly  these  Acts  are  not  drawn  with  that  precision  or  correctness  which  is  desirable, 
and  the  term  "the  railway  "  sometimes  means  the  junction  and  branch  railways,  some- 
times the  entire  railway.  We  are  to  decide  what  is  meant  by  "the  railway"  in  the 
19th  section  of  the  8  &  9  Vict.  c.  civ.  It  would  not  be  a  bad  plan,  in  construing  these 
Acts,  to  consider  the  circumstances  under  which  they  are  passed.  The  Company 
prepare  a  bill  relating  to  their  particular  object;  the  legislature  says  it  shall  not  be 
lawful  for  you  to  charge  more  than  a  certain  sum  for  conveyance  on  your  railway. 
You  are  the  proprietor  of  a  certain  railway ;  and  though  you  split  that  railway  into  a 
junction,  branches  and  main  line,  still  you  shall  not  charge  above  a  certain  rate  for 
conveyance  on  that  railway.  The  junction  and  branch  railways  are  not  aptly  described 
as  "  the  railway."  If  that  expression  applied  to  them  alone,  on  a  portion  of  the  line 
for  instance  from  Bristol  to  Yeovil,  there  would  be  a  charge  for  one  part  of  the  distance 
at  one  rate,  and  for  another  part  at  another  rate.  No  doubt  the  clause  was  put  in  the 
Act  by  those  who  intended  to  introduce  a  general  restraint,  though  it  is  couched  in 
language  not  calculated  to  effect  that  object.  This  being  the  Act  of  the  Company,  if 
the  intention  was  that  they  should  be  at  liberty  to  charge  more  for  the  carriage  of 
goods  on  one  part  of  their  line  than  on  another,  it  was  for  them  to  make  that  clear, 
by  saying  that  it  should  not  be  lawful  for  them  to  charge  more  than  a  certain  sum  on 
the  junction  railway  and  branch  railways.  The  language  will  apply  to  the  whole 
railway,  and  if  that  construction  in  some  instances  fails  [48]  to  effectuate  the  intention 
of  the  framers  of  the  Act,  it  is  the  fault  of  the  Company  who  ought  to  have  made  it 
plain.  The  interpretation  clause  (sect.  47)  which  says  that  the  singular  shall  include 
the  plural,  does  not  apply  ;  if  the  expression  had  been  "  upon  the  railways,"  the  ques- 
tion would  have  been  the  same.  It  seems  to  me  that  we  are  bound  to  construe  this 
clause  as  applicable  to  the  whole  railway,  and  not  to  the  junction  and  branch  railways 
only.  It  is  a  clause  in  reference  to  which  the  public  have  certain  rights,  and,  as 
between  the  Company  and  the  public,  if  the  clause  will  apply  to  the  whole  line  we 
ought  to  put  that  construction  upon  it ;  for  if  the  Company  meant  to  i-estrain  it  to  a 
particular  part  of  the  railway,  they  should  have  done  so  in  plain  words.  We  are 
called  upon  to  construe  the  clause  so  as  to  make  it  sensible.  Upon  these  grounds,  it 
appears  to  me  that  the  19th  section  of  the  8  &  9  Vict.  c.  civ.  does  apply  to  the  railway 
between  Bristol  and  Exeter  as  well  as  to  the  junction  and  branch  railways. 

As  to  the  other  questions,  since  they  may  arise  again,  it  may  be  convenient  to  give 
an  opinion  upon  them.  I  think  that  the  defendants  were  not  entitled  to  charge  more 
than  5s.  for  the  carriage  of  the  parcel.  The  risk  was  inappreciable,  and  the  charge  of 
50  per  cent,  in  addition  to  the  rate  was  unreasonable.  Therefore,  upon  the  whole  of 
the  case,  our  judgment  must  be  for  the  plaintiffs. 

Martin,  B.  I  am  of  the  same  opinion.  I  do  not  see  how  we  can  construe  the 
18th  and  19th  sections  of  the  8  &  9  Vict.  c.  civ.,  in  the  manner  required  by  the  defen- 
dants. The  Act  is  the  Act  of  the  Company,  prepared  by  their  legal  advisers,  and  in 
which  it  may  be  reasonably  required  that  they  should  have  inserted  words  so  as  to 
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preclude  all  mistake.  (His  Lordship  read  the  18th  and  19th  sections.)  The  Act  was 
passed  to  amend  the  Acts  relating  to  the  Bristol  and  Exeter  railway,  and  to  authorize 
the  formation  of  a  junction  rail-[49]-way,  and  several  branch  railways  connected  with 
the  same.  One  of  those  branch  railways  goes  to  Yeovil,  and  if  the  defendants'  view  is 
correct  a  passenger  travelling  from  Bristol  to  Yeovil  would  be  charged  less  upon  one 
part  of  the  line  than  upon  the  other  part  of  the  line,  so  that  he  would  pay  two  different 
rates  for  different  parts  of  his  journey.  That  seems  to  me  absurd.  However,  the 
ground  of  my  opinion  is,  that  considering  the  ambiguity  of  the  Act,  we  are  entitled  to 
call  upon  the  Company  to  clear  it  up.  It  may  be  that  a  limitation  of  the  charges  on 
all  the  lines  was  made  by  the  legislature  as  the  condition  upon  which  they  would  grant 
powers  to  make  the  junction  and  branch  lines. 

With  respect  to  the  other  point  two  objections  were  made  :  first,  that  the  charges 
were  not  equal.  If  a  carrier  brings  a  parcel,  a  presumption  is  made  against  him ;  but 
it  is  perfectly  plain  that  other  persons  are  in  the  habit  of  sending  the  same  kind  of 
parcels,  and  no  question  is  asked.  Then  how  can  the  charge  be  equal  when  one  person 
is  uniformly  charged  at  a  particular  rate,  50  per  cent,  less  than  a  carrier  is  charged] 
No  doubt  there  is  extra  risk  in  some  packed  parcels,  and  for  which  the  Company 
would  have  a  right  to  charge  extra  ;  for  instance,  if  soda  water,  one  of  the  articles 
mentioned  in  the  Rate  Bill,  was  packed  with  silk,  which  is  another  article,  it  is  not 
improbable  that  the  silk  might  be  injured  and  the  Company  would  be  responsible ; 
therefore  it  is  reasonable  that  in  some  cases  an  extra  charge  should  be  made.  As  a 
general  rule,  I  am  disposed  to  lay  down,  that  no  extra  charge  should  be  made  for 
packed  parcels,  though  for  such  as  contain  liquids  some  extra  charge  would  not  be 
unreasonable ;  but  it  is  certainly  unreasonable  to  make  different  charges  to  different 
persons  for  the  same  packed  parcels. 

Watson,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  [50]  entitled  to  judgment. 
The  first  question  is,  as  to  the  meaning  of  the  19th  section  of  the  8  &  9  Vict.  c.  civ. 
I  am  of  opinion  that,  upon  the  true  construction  of  the  clause,  it  extends  not  only  to 
the  junction  and  branch  railways  but  also  to  the  main  railway.  I  will  not  construe 
the  enactment  by  the  particular  expression  "the  railway;"  but  look  at  the  general 
character  of  the  Act  and  see  what  the  intention  of  the  legislature  was.  The  Act  is  to 
amend  the  Acts  relating  to  the  Bristol  and  Exeter  Railway,  and  to  authorize  the 
formation  of  a  junction  railway  and  branch  railways.  It  recites  that  the  making  of  a 
junction  railway  and  three  branch  railways  would  be  of  great  public  advantage,  and 
that  it  is  expedient  that  the  capital  of  the  Company  should  be  increased,  and  that 
some  of  the  powers  and  provisions  of  their  Acts  should  be  amended  and  enlarged.  So 
that  the  object  of  the  Act  was  not  that  these  should  be  separate  railways,  but  that  all 
the  railways  of  the  Company  should  be  as  one  railway  and  under  one  capital.  Then 
is  the  19th  clause  consistent  with  the  provisions  of  the  former  Act,  6  Wm.  4,  c.  xxxvi.? 
The  178th  section  of  that  Act  says  that  the  Company  may  make  such  reasonable 
charges  as  they  may  from  time  to  time  determine  upon.  The  18th  section  of  the  8  & 
9  Vict.  c.  civ.,  which  applies  to  passengers,  limits  the  charge  for  their  conveyance  to  a 
certain  sum ;  but  if  any  passenger  is  conveyed  for  a  less  distance  than  six  miles,  the 
Company  may  charge  for  six  miles.  Suppose  a  person  goes  from  Yeovil  to  Exeter, 
is  he  to  be  charged  separately  for  each  part  of  the  railway?  Or  suppose  a  person 
about  to  travel  a  less  distance  than  six  miles,  starts  from  the  branch  line  and  proceeds 
on  the  main  line,  is  he  to  be  charged  as  for  six  miles,  or  only  the  distance  he  travels  1 
I  am  therefore  of  opinion  that  the  18th  section  applies  to  the  whole  line  of  railway. 
Then  the  1 9th  section  says,  that  the  Company  shall  only  [51]  charge  a  certain  sum 
for  goods  conveyed  "  on  the  railway  : "  that  is  perfectly  general,  and  applies  to  the 
whole  line  of  railway.  It  appears  to  me  that  if  we  look  to  the  object  of  the  Act,  it  is 
not  an  Act  conferring  a  power  to  charge,  but  creating  a  limitation  of  charge,  and  that 
it  does  not  treat  this  Company  as  several  Companies  with  separate  lines  of  railway, 
but  as  one  Company  having  one  line  of  railway.  I  think  that  the  19th  section  applies 
not  only  to  the  junction  railway  and  branch  railways  but  also  to  the  main  railway. 

Then  as  to  the  other  points.  It  appears  that  not  only  carriers  but  other  persons 
not  in  that  trade  have  been  in  the  habit  of  sending  packed  parcels  by  this  railway ; 
and  there  is  no  doubt  the  Company  deal  unequally  as  regards  carriers  and  such 
persons.  A  carrier  is  asked  whether  the  parcel  is  a  packed  parcel,  but  that  is  not  so 
in  the  case  of  persons  not  in  the  trade.  Therefore  the  dealing  is  unequal  in  that 
respect.     Then  as  to  the  inequality  in  charge,  a  carrier  is  charged  for  a  packed  parcel 


4H.  &N.  52.  PARKER    V.  INCE  755 

50  per  cent,  more  than  other  persons.  It  is  said  that  there  is  extra  risk  in  carrying 
a  packed  parcel,  but  the  arbitrator  has  found  that  such  extra  risk  was  not  proved. 
It  may  be  that  there  is  some  extra  risk,  but  it  is  inappreciable.  For  these  reasons 
I  am  of  opinion  that  the  19th  section  of  the  8  &  9  Vict.  c.  civ.  applies  to  the  main 
railway,  junction  and  branch  railways,  and  that  the  charge  to  the  plaintiffs  was  unequal 
and  unreasonable. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  first  question  for  our  consideration  is,  whether  the  defendants  are  not  bound  to 
limit  their  charge  with  reference  to  the  provisions  of  the  19th  section  of  the  8  &  9 
Vict.  c.  civ.  It  is  conceded  that  if  the  defendants  are  bound  to  regulate  their  charge 
[52]  by  that  enactment,  there  has  been  an  overcharge.  I  am  of  opinion  that  they  are 
bound  to  do  so.  Before  the  8  (fe  9  Vict.  c.  civ.  passed,  this  Company  was  incorporated 
for  the  purpose  of  making  a  railway,  called  the  Bristol  and  Exeter  Railway.  On  the 
31st  July,  1845,  the  8  &  9  Vict.  c.  civ.  passed,  which  provided  for  the  formation  of  a 
junction  railway  and  three  branch  railways.  It  is  argued  that  the  19th  section  of  that 
Act  only  regulates  the  charge  in  respect  of  the  carriage  of  goods  either  on  the  junction 
or  on  the  branch  railways,  and  that  it  has  no  application  to  the  carriage  of  goods 
along  the  main  railway.  I  think  that  is  not  the  proper  construction  of  the  Act.  In 
the  first  place  it  contemplates  an  increased  capital,  and  the  junction  and  branch  and 
main  railways  as  belonging  to  one  Company.  It  is  argued  that  the  language  of  the 
19th  section,  which  uses  the  words  "the  railway,"  cannot  apply  to  any  part  but  the 
original  line.  Those  words,  however,  are  more  in  favour  of  the  plaintiffs'  construction 
than  the  defendants' :  the  clause  would  otherwise  be  insufficient  to  include  the  main 
line,  junction,  and  branch  railways. 

Then  as  to  the  other  points.  The  first  objection  is,  that  however  just  the  Company 
may  have  been  in  charging  packed  parcels  at  the  rate  of  the  fifth  class,  yet  they  are 
not  justified  in  charging  persons  who  are  carriers  50  per  cent,  added  to  that  rate. 
Prima  facie  that  is  an  unreasonable  charge.  The  Company  are  bound  to  charge  all 
persons  equally,  and  are  not  entitled  to  raise  the  charge  to  carriers  in  respect  of  packed 
parcels.  If  the  case  stood  there,  it  would  be  impossible  to  contend  that  this  was  not 
an  unequal  charge ;  but  we  are  bound  by  the  authority  of  decided  cases,  and  this 
point  has  been  already  decided.  It  is  said  that  it  appears  by  the  case  that  there  was 
an  increased  risk.  Then  the  question  is,  whether  one  package,  containing  spirits, 
being  included  in  the  parcel,  may  [53]  not  in  some  degree  have  added  to  the  risk.  I 
cannot  see  that  the  extra  charge  of  50  per  cent,  was  warranted.  If  the  charge  is 
prima  facie  unequal  that  must  be  got  rid  of  by  shewing  an  increased  risk.  It  is 
enough  to  say  that  the  arbitrator  has  not  found  that  fact,  and  it  was  for  the  defen- 
dants to  prove  it.  The  arbitrator's  finding  is,  in  effect,  that  although  there  may  be 
some  extra  risk,  it  is  inappreciable. 

Judgment  for  the  plaintiffs. 


Parker  v.  Inge.  Jan.  17,  1859. — By  deed  of  separation  between  the  defendant  and 
his  wife,  the  defendant  covenanted  with  the  plaintiff,  that  he  would  every  year 
during  the  joint  lives  of  himself  and  his  wife  pay  to  the  plaintiff,  as  a  trustee  for 
her,  to  her  separate  use,  such  sum  as  together  with  the  dividends  and  interest  or 
other  income  to  arise  from  9481.  6s.  4d.  Bank  3  per  cent.  Annuities,  or  from  other 
funds  settled  or  which  might  be  settled  to  her  separate  .use  and  which  might  be 
received  by  her,  would  make  one  clear  annuity  or  yearly  sum  of  2001,  such 
annuity  to  commence  from  the  11th  January,  1854,  and  to  be  paid  by  four  even 
and  equal  quarterly  payments :  Provided,  that  if  the  defendant  and  his  wife 
should  at  any  time  thereafter  cohabit  as  man  and  wife,  that  then  and  from  thence- 
forth the  said  annuity  should  cease.  On  the  29th  September,  1854,  and  while 
the  defendant  and  his  wife  continued  to  live  separate,  the  defendant  became 
bankrupt.  Held,  that  the  annual  sum,  so  covenanted  to  iDe  paid  by  the  defendant 
for  the  separate  use  of  his  wife,  was  not  an  "annuity"  within  the  l75th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  nor  a  "debt  payable  upon  a  con- 
tingency" within  the  177th  section,  or  a  "liability  to  pay  money  upon  a 
contingency"  within  the  178th  section;  and  consequently  the  certificate  was  no 
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bar  to  an  action  for  the  recovery  of  a  quarterly  payment  which  became  due  after 
the  bankruptcy. 

[S.  C.  28  L.  J.  Ex.  189;  7  W.  R.  201.  Referred  to,  Mudge  v.  Rowan,  1868,  L.  R. 
3  Ex.  89  ;  Brett  v.  Jackson,  1869,  L.  R.  4  C.  P.  267.  Distinguished,  Ex  parte  Neal ; 
Jn  re  Bakey,  1880,  U  Ch.  D.  583.] 

The  declaration  stated  that  the  defendant  on,  &c.,  by  his  deed,  covenanted  with 
the  plaintiff  that  he,  the  defendant,  would  yearly,  during  the  joint  lives  of  the  defen- 
dant and  Catherine  his  wife,  pay  to  the  plaintiff  as  trustee  for  the  said  Catherine  for 
her  sole  use  an  annuity  of  2001.  by  quarterly  payments.  Breach  :  non-payment  of 
501.  for  one  quarter. 

Plea.  That  before  the  commencement  of  the  suit,  the  defendant  became  bankrupt 
within  the  true  intent  and  meaning  of  the  statutes  in  force  concerning  bankrupts, 
and  that  the  alleged  cause  of  action  accrued  before  he  became  bankrupt.  Issue 
thereon. 

By  ordei-  of  a  Judge,  the  following  case  was  stated  for  the  opinion  of  this  Court : — 

[54]  This  action  is  brought  to  recover  501.,  alleged  to  have  become  due  from  the 
defendant  to  the  plaintiff,  on  the  11th  of  October,  1857,  by  virtue  of  a  covenant  con- 
tained in  a  deed  dated  20th  of  March,  1 854,  and  made  between  the  defendant  of  the 
first  part,  his  wife  Catherine  of  the  second  part,  and  the  plaintiff  of  the  third  part,  and 
which  deed  was  duly  executed  by  the  defendant  in  the  year  1855 ;  and  by  the  other 
parties  thereto  in  1854,  and  on  or  about  the  day  of  its  date. 

The  deed  (so  far  as  material)  is  as  follows  : — 

"This  indenture  made  the  20th  day  of  March,  A.D.  1854,  between  John  Ince,  of, 
&c.,  of  the  first  part,  Catherine,  the  wife  of  the  said  John  Ince,  of  the  second  part, 
and  Wilmot  Parker  of  the  third  part.  Whereas  differences  have  arisen  and  still 
subsist  between  John  Ince  and  Catherine  his  wife,  and  by  reason  of  the  same  they 
have  agreed  to  live  separate  and  apart  from  each  other ;  and  the  said  John  Ince  hath 
agreed  to  allow  and  pay  the  said  Catherine  such  yearly  sum  as,  together  with  the 
interest  to  arise  from  funds  settled,  or  which  may  be  settled  to  her  separate  use,  will 
make  up  one  clear  amount,  or  clear  yearly  sum  of  2001.,  as  and  for  her  separate 
maintenance  and  support,  during  the  joint  lives  of  herself  and  the  said  John  Ince, 
subject  nevertheless  to  the  proviso  hereinafter  contained ;  and  the  said  Wilmot  Parker, 
a  trustee  named  by  the  said  Catherine  Ince,  hath  agreed  to  enter  into  the  covenant 
hereinafter  contained  :  Now  this  indenture  witnesseth,  that  in  pursuance  and  perform- 
ance of  the  said  agreement,  the  said  John  Ince  doth  hereby,  for  himself,  his  heirs,  &c., 
covenant,  promise  and  agree  with  and  to  the  said  Wilmot  Parker  as  such  trustee,  his 
heirs,  &c ,  in  manner  following,  that  is  to  say,  that  the  said  Catherine  Ince  may  from 
time  to  time,  and  at  all  times  hereafter,  live  separate  and  apart  from  the  said  John 
Ince  her  husband,  as  if  she  were  sole  and  unmarried,  [55]  &c.  And  further,  that  he 
the  said  John  Ince  shall  and  will  yearly  and  every  year  during  the  joint  lives  of  him 
the  said  John  Ince  and  Catherine  Ince,  well  and  truly  pay  or  cause  to  be  paid,  into 
the  proper  hands  of  the  said  Wilmot  Parker  as  such  trustee  for  the  said  Catherine 
Ince,  as  aforesaid,  to  and  for  her  sole  and  separate  use  and  benefit,  or  to  such  person 
or  persons  as  she,  in  writing  signed  with  her  proper  hand,  shall  from  time  to  time, 
notwithstanding  her  coverture  direct,  or  appoint,  such  sum  as  together  with  the  divi- 
dends and  interest  or  other  income  to  arise  from  the  sum  of  9481.  6s.  4d.  Bank  3  per 
cent.  Annuities  standing  to  the  credit  of  a  certain  cause  in  the  Court  of  Chancery 
of  Camming  v.  Brewer,  or  from  other  funds  settled,  or  which  may  be  settled  to  her 
separate  use,  and  which  may  be  received  by  her,  will  make  one  clear  annuity  or  yearly 
sum  of  2001.,  such  annuity  to  commence  from  the  11th  day  of  January  last  past,  and 
to  be  paid  by  four  even  and  equal  quarterly  payments,  on  the  1 1  th  day  of  April,  the 
11th  day  of  July,  the  11th  day  of  October,  and  the  11th  day  of  January  in  every 
year,  without  any  abatement  or  deduction  whatever;  the  first  payment  thereof,  less 
the  sum  of  201.,  which  has  been  paid  on  account  thereof  to  the  said  Catherine  Ince  at  or 
before  the  sealing  and  delivering  of  these  presents,  to  be  made  on  the  11th  day  of  April 
now  next  ensuing.  And  this  indenture  also  witnesseth,  that  for  and  in  consideration 
of  the  covenants  and  agreements  hereinbefore  on  the  part  and  behalf  of  the  said  John 
Ince,  and  also  for  and  in  consideration  of  the  sum  of  5s.,  &e.  by  the  said  John  Ince  to  the 
said  Wilmot  Parker,  as  such  trustee  as  aforesaid  in  hand  well  and  truly  paid,  &c., 
he  the  said  Wilmot  Parker  for  himself,  his  heirs,  &c.,  doth  covenant,  &c.  to  and  with 
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the  said  John  Ince,  his  executors,  &c.,  by  these  presents  in  manner  following  (that  is 
to  say)  that  the  said  Catherine  Ince  shall  not  at  any  time  here-[56]-after  molest  or 
disturb  the  said  John  Ince,  or  require  or  by  any  means  whatever,  either  by  ecclesi- 
astical censure,  or  by  taking  out  any  citation  or  process,  or  by  commencing  or 
instituting  any  suit  whatsoever,  or  in  any  other  manner,  endeavour  to  compel  the  said 
John  Ince  to  cohabit  or  live  with  her,  or  to  compel  any  restitution  of  conjugal  rights. 
And  further,  that  the  said  Wilmot  Parker,  as  such  trustee  as  aforesaid,  his  heirs,  &c., 
shall  and  will,  from  time  to  time,  and  at  all  times  hereafter,  well  and  suflBciently  save, 
defend,  and  keep  harmless  and  indemnified  the  said  John  Ince,  his  heirs,  &c.,  and  bis 
and  their  real  and  personal  estate,  of,  from  and  against  all  and  every  the  debt  and 
debts  which  the  said  Catherine  Ince  already  hath  contracted,  or  shall  or  may  at  any 
time  or  times  hereafter  during  the  said  separation  contract,  with  any  person  or  persons 
whomsoever,  and  every  part  thereof ;  and  of  and  from  all  actions,  suits,  claims  and 
demands  whatsoever  on  account  thereof;  Provided  always  and  it  is  hereby  agreed 
and  declared  to  be  the  true  intent  and  meaning  of  these  presents  and  of  the  said 
parties,  that  in  case  the  said  John  Ince  and  Catherine  his  wife  shall,  at  any  time  here- 
after, with  their  mutual  consent  come  together  and  cohabit,  as  man  and  wife,  that 
then,  and  in  such  case,  and  from  thenceforth,  the  said  annuity  or  yearly  sum  necessary 
to  make  up  the  said  annuity  of  2001.,  hereinbefore  covenanted  and  agreed  to  be  paid, 
shall  cease  and  be  no  longer  payable ;  and  from  thenceforth  all  the  covenants  and  agree- 
ments hereinafter  contained  on  the  part  and  behalf  of  the  said  Wilmot  Parker,  as  such 
trustee  as  aforesaid,  shall  become  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever,  anything  hereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding.     In  witness,"  <%c. 

The  defendant  and  his  said  wife  are  still  living  separately  from  each  other,  and 
they  have  never  come  together,  [57]  or  cohabited  as  man  and  wife  since  the  execution 
of  the  said  deed. 

No  other  funds  have  been  settled  to  the  separate  use  of  the  defendant's  said  wife 
save  and  except  the  sum  of  9481.  6s.  4d.,  3  per  cent.  Annuities,  mentioned  in  the  said 
deed.  The  quarterly  payment  to  be  made  by  the  defendant,  in  pursuance  of  the  said 
deed,  on  the  11th  day  of  October,  1857,  was  501.,  no  part  of  which  has  been  paid. 
On  the  29th  day  of  September,  1856,  the  defendant  was  adjudicated  bankrupt,  and 
on  the  27th  day  of  November,  1857,  he  duly  obtained  his  certificate  of  conformity 
as  such  bankrupt.  The  plaintiff  did  not  prove,  or  attempt  to  prove,  any  debt  or  claim 
in  respect  of  the  said  annuity,  against  the  said  defendant  under  his  said  bankruptcy. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the  plaintiff  is  entitled 
to  recover  in  this  action. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  is  to  be  entered  for 
the  plaintiff  for  501.  and  costs  of  suit ;  and  if  in  the  negative,  then  judgment  shall  be 
entered  for  the  defendant,  with  costs  of  defence. 

Peteisdorff,  Serjt.,  argued  for  the  plaintiff.(a)  The  question  is,  whether  the 
covenant  to  make  these  quarterly  payments  constitutes  a  demand  which  was  capable 
of  being  proved  under  the  bankruptcy  of  the  defendant  pursuant  to  the  provisions  of 
the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106).  The  covenant  is 
subject  to  several  contingencies.  First :  there  is  the  contingency  of  the  duration  of  the 
joint  lives  of  the  defendant  and  his  wife.  This,  if  it  stood  alone,  might  be  capable  of 
valuation.  But,  secondly,  the  amount  payable  is  to  be  subject  to  re-[58J-duction,  the 
amount  of  such  reduction  depending  upon  the  dividends,  interest,  or  other  income  to  arise 
from  the  sum  of  9481.  6s.  4d.,  settled  on  the  wife.  Thirdly,  such  amount  is  to  be  further 
reduced  by  the  income  to  arise  from  other  funds  settled,  which  may  or  may  not  on 
some  subsequent  event  be  realized  ;  or  fourthly,  by  the  income  from  funds  which  may 
hereafter  be  settled.  Therefore,  the  future  amount  of  the  annual  payments  to  which 
the  defendant  may  be  liable  cannot  be  even  surmised.  As  to  the  duration  of  the 
annuity  there  is  the  additional  contingency  that  it  is  to  cease  if  the  defendant  and 
his  wife  should  again  cohabit.  It  is  therefore  impossible  to  fix  in  any  maimer  the 
value  of  the  covenant.  The  clause  enabling  parties  to  prove  the  value  of  annuities, 
(sect.  175),  applies  only  to  annuities  granted  for  a  pecuniary  consideration.  In  the 
case  of  771  re  Foster  (9  C.  B.  422)  the  amount  of  the  payment  was  subject  to  similar 

(a)  In  Michaelmas  Term,  November  10.  Before  Pollock,  C.  B.,  Martin,  B., 
Watson,  B.,  and  Channell,  B. 
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contingencies,  and  it  was  held  that  the  covenantee  could  not  prove  against  the  estate 
of  the  bankrupt,  the  covenantor,  in  respect  of  instalments  becoming  due  subsequent 
to  the  bankruptcy.  That  case  arose  under  the  6  Geo.  4,  c.  16.  Section  177  of  the 
Bankrupt  Consolidation  Act,  1849,  is  a  repetition  of  the  56th  section  of  that  Act. 
Ex  parte  Davies  (Mont.  121 ;  on  appeal,  Mont.  297)  shews  that  a  contingency  depending 
on  the  separation  of  husband  and  wife,  and  of  a  widow  not  marrying  again,  is  incapable 
of  valuation,  and  therefore  that  a  proof  in  respect  of  a  sum  payable  on  such  con- 
tingency could  not  be  admitted.  [Bramwell,  B.  If  this  case  is  within  the  statute  at 
all  it  is  within  the  l78th  section.]  In  Warlurg  v.  Ikicker  (5  E.  &  B.  384,  affirmed  in 
error  El.  Bl.  &  El.  914)  a  covenant  by  the  defendant  to  pay  premiums  of  insurance 
on  his  own  life,  and  if  he  did  not  pay  them,  that  the  plaintiff  might  pay  them,  and  the 
defendant  would  repay  him,  was  held  not  to  be  [59]  "  a  liability  to  pay  money  upon 
a  contingency"  within  the  178th  section,  because  the  contingencies  were  incapable  of 
valuation. 

Wilde  (with  whom  was  J.  A.  Eussell),  for  the  defendant.  The  case  of  Warburg 
V.  Tucker  (5  E.  &  B.  384)  bears  no  analogy  to  the  present  case.  A  covenant,  which 
is  the  subject  of  proof,  must  be  a  covenant  to  pay  money  to  the  person  who  proves ; 
but  it  was  not  so  in  that  case.  There  the  plaintiff,  a  creditor  of  the  defendant,  held 
a  policy  of  insurance  on  the  defendant's  life  as  a  security  for  his  debt.  The  covenant 
was  not  to  pay  the  premiums  of  insurance  to  the  plaintiff,  but  to  third  parties.  The 
plaintiff's  right  was  only  to  be  compensated  in  damages  if  he  should  sustain  injury  by 
reason  of  the  defendant's  failure  to  keep  up  the  policy.  The  plaintiff's  claim  sounded 
wholly  in  damages,  and  was  in  no  sense  a  debt.  There  was  therefore  no  "  liability 
to  pay  money  on  a  contingency."  In  the  Court  of  Exchequer  Chamber  Williams,  J., 
put  the  case  expressly  upon  that  ground.  Young  v.  Winter  (16  C.  B.  401)  was  a  case 
of  the  same  kind.  Here  there  is  a  covenant  to  pay  money  to  the  plaintiff.  In  Ex  parte 
Parratt  (1  Dea.  696;  2  Mont.  &  Ayr.  626,  S.  C.)  an  annuity  payable  while  a  person 
should  continue  to  superintend  brine  pits,  which  might  have  been  discontinued  by  the 
brine  not  flowing,  or  by  the  forfeiture  of  the  lease  of  the  brine  pits,  was  held  capable 
of  valuation.  The  Court  gave  no  reasons  for  their  judgment  in  In  re  Foster  (9  C.  B. 
422),  but  if  the  decision  proceeded  on  the  difficulty  of  ascertaining  the  value  of  the 
contingency,  which  was  necessary  under  the  6  Geo.  4,  c.  16,  s.  56,  the  case  is  intelli- 
gible, and  will  not  govern  one  which  arises  under  the  178th  section  of  the  Act  now 
in  force. 

[60]  It  having  been  suggested  that  the  same  point  was  pending  in  the  Exchequer 
Chamber  in  a  case  of  Boyd  v.  Robins  (see  5  C.  B.  (N.  S.)  597),  this  case  was  adjourned 
until  the  present  term  (January  1 7),  when 

Wilde  resumed  his  argument  for  the  defendant.  The  case  of  Boyd  v.  Robins  has 
no  bearing  on  this  case.  There  the  plaintiff  had  received  from  the  defendant  a 
guarantee  for  any  goods  which  he  might  from  time  to  time  supply  to  a  third  person 
to  the  extent  of  2001. ;  and  there  was  a  clause  which  enabled  the  defendant  to  put  an 
end  to  the  guarantee.  The  defendant  became  bankrupt,  and  after  notice  of  his  bank- 
ruptcy and  certificate  the  plaintiff  supplied  goods  to  the  extent  of  2001.  The  Court 
of  Exchequer  Chamber  (reversing  the  judgment  in  the  Court  of  Common  Pleas)  held 
that  this  was  not  a  "liability"  to  pay  money  on  a  contingency  within  the  l78th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849.  Here  there  is  a  "liability." 
The  alleged  difficulties  against  this  debt  being  proved,  are,  in  effect  twofold.  First, 
it  is  suggested  that  it  is  incapable  of  valuation  :  secondly,  that  by  reason  of  the  clause 
of  cohabitation  it  may  altogether  cease.  As  to  the  first  objection,  a  valuation  must 
take  place  under  the  175th,  176th,  177th  and  178th  sections  of  the  Act.  By  the 
175th,  the  Court  is  to  ascertain  the  value  of  the  annuity :  by  the  176th,  the  annuitant 
•  must  prove  for  the  value  of  his  annuity :  by  the  177th,  which  is  a  re-enactment  of  the 
56th  section  of  the  6  Geo.  4,  c.  16,  the  Court  may  set  a  value  upon  a  debt  payable 
upon  a  contingency:  and  by  the  178th,  proof  may  be  made  in  respect  of  a  liability 
to  pay  money  upon  a  contingency  which  shall  not  have  happened.  This  latter  clause 
in  guarded  terms  omits  the  word  "value,"  and  says  that  "in  every  such  case,  if  such 
liability  be  not  proveable  [61]  under  any  other  provisions  of  this  Act,  the  person  with 
whom  such  liability  has  been  contracted  shall  be  admitted  to  claim  for  such  sum  as 
the  Court  shall  think  fit."  Therefore  in  -the  case  of  a  debt  payable  on  a  contingency 
the  Court  is  to  value  upon  it,  but  if  it  be  a  mere  liability  to  pay  money  on  a  con- 
tingency, the  Court  is  to  say  for  what  amount  the  claim  is  to  be  admitted.     There  is 
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no  more  diflBculty  in  setting  a  value  on  this  covenant,  than  in  the  case  of  compensation 
for  a  house  or  land  required  for  a  railway  ;  or  in  case  of  an  assault.  [Pollock,  C.  B. 
Suppose  a  person  who  was  surety  for  another  keeping  the  peace  become  bankrupt,  and 
before  his  certificate  the  peace  was  broken  and  he  was  called  upon  to  pay,  is  that  a 
case  contemplated  by  the  Act  ?]  There  no  liability  would  exist  until  the  contingency 
happened ;  here  there  is  an  absolute  covenant  to  pay  money,  and  instead  of  a  con- 
tingent event  creating  the  liability,  it  continues  until  a  contingent  event  puts  an  end 
to  it.  Under  the  old  law  a  distinction  was  taken  between  a  mere  contingent  debt  and 
a  legal  debt  liable  to  be  defeated  on  a  contingency  :  Staines  v.  Flanck  (8  T.  K.  386). 
In  Ex  parte  Tindal  (8  Bing.  402),  it  was  held  that  a  debt  payable  on  a  contingency 
was  proveable  under  the  56th  section  of  the  6  Geo.  4,  c.  16.  A  probability  of 
receiving  a  sum  of  money  may  be  valued  according  as  the  probability  is  near  or 
remote.  In  like  manner  the  value  of  a  doubtful  debt,  or  the  good  will  of  a  business, 
is  capable  of  calculation.  Here  the  Court  of  Bankruptcy  would  look  at  all  the 
circumstances, — the  probability  of  one  of  the  parties  dying,  of  their  again  living 
together,  or  of  the  wife  receiving  an  additional  amount  from  the  dividends  or  under 
the  settlement.  As  to  the  other  objection.  Ex  parte  Farratt  (2  Mont.  &  Ayr.  626)  is 
an  authority  that  the  circumstance  of  the  annuity  being  [62]  subject  to  a  defeazauce 
does  not  prevent  it  being  proveable.  He  also  referred  to  Ex  parte  Barms  (2  De  G. 
M.  &  G.  762). 

Petersdorfi",  Serjt.,  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  We 
ought  to  take  the  fair  meaning  of  the  language  used  in  this  act  of  parliament,  whatever 
may  be  its  policy,  whether  for  the  protection  of  the  debtor  against  the  creditor,  or  for 
advancing  the  remedy  of  the  creditor.  No  doubt  the  interest  of  the  creditor  is  as 
much  regarded  as  the  interest  of  the  debtor.  It  was  considered  a  great  hardship, 
that  when  a  trader  granted  an  annuity  for  a  sum  of  money  and  afterwards  became 
bankrupt,  the  annuitant  had  no  power  to  do  anything  under  the  fiat,  but  merely 
a  right  to  sue  a  pauper.  The  clause  respecting  annuities  is  quite  as  much  for  the 
benefit  of  the  creditor  as  for  the  relief  of  the  bankrupt.  The  intent  of  all  the  later 
statutes  relating  to  bankruptcy  has  been  to  enlarge  the  relief  to  traders,  but  at  the 
same  time  to  enlarge  the  remedy  of  creditors.  If  this  particular  claim  is  included 
in  the  Act,  we  are  bound  to  hold  that  the  bankrupt  is  discharged  from  it ;  if  it  is  not 
included,  the  plaintiff  is  entitled  to  judgment.  I  do  not  think  that  a  covenant  to  pay 
such  a  sum  of  money  as  will  make  up  a  certain  sum  after  taking  into  account  a  variety 
of  securities,  is  an  "annuity"  within  the  175th  section  of  the  Act.  If  this  had  been 
a  covenant  to  pay  an  annual  sum  simpliciter,  1  doubt  whether  the  fact  of  its  being 
defeasible  would  have  prevented  it  from  being  proveable  as  an  annuity  within  that 
section.  I  do  not  think  that  a  covenant  to  pay  a  sum  of  money  year  after  year  is 
within  the  178th  section.  That  section  is  directed  to  the  payment  upon  a  contingency 
of  one  sum  of  money,  and  it  [63]  was  never  intended  that  there  should  be  a  calcula- 
tion year  after  year  of  sums  periodically  due.  It  seems  to  me  therefore  that  this 
being  neither  an  annuity  within  the  175th  section,  nor  a  sum  of  money  payable  on  a 
contingency  within  the  178th  section,  was  not  proveable  under  either,  and  that  our 
judgment  ought  to  be  for  the  plaintiff. 

Martin,  B.  I  am  of  the  same  opinion.  On  the  argument  of  the  case  of  IVurburg 
V.  Tucker  (El.  Bl.  &  El.  914)  I  gave  these  clauses  of  the  Act  as  much  consideration  as  I 
could  bestow  on  any  subject,  for  it  was  supposed  that  the  judgment  of  the  Court  of 
Common  Pleas  in  Young  v.  IF  inter  (16  C.  B.  401)  was  opposed  to  that  of  the  Court  of 
Queen's  Bench  in  Warburg  v.  Tucker.  The  true  mode  of  construing  the  Act  is  to 
ascertain  whether  the  contract,  under  which  the  liability  arises,  is  fairly  within  the 
provisions  of  the  Act,  both  with  respect  to  the  interest  of  the  creditor  and  the  interest 
of  the  bankrupt.  By  this  contract  the  plaintift"  is  entitled  to  the  payment  of  such  a 
sum  of  money  as,  together  with  the  dividends  from  certain  stock  or  other  funds  men- 
tioned, will  make  a  clear  annuity  of  2001.,  payable  quarterly,  with  a  proviso,  that  if  the 
parties  shall  again  live  together  as  man  and  wife  the  covenant  shall  cease.  That 
caiiuot  be  such  an  annuity  as  would  fall  within  the  175th  section,  because  a  value 
cannot  be  put  upon  it.  How  is  it  possible  to  calculate  the  probability  of  a  man  and 
his  wife  who  are  separated  living  together  again  1  Their  doing  so  depends  on  their 
character,  temper,  and  disposition,  and  it  may  be  a  variety  of  other  circumstances. 
Then  is  it  money  payable  upon  a  contingency  within  the  178th  section  i    I  think  it  is 


760  PARKER    V.  INCE  4  H.  &  N.  64. 

not.  The  liability  to  pay  money  within  that  section  is  where  a  single  sum  of  money 
is  payable  on  a  contingency,  and  in  such  case  the  Court  is  to  say  for  what  sum  the 
claim  is  to  be  [64]  made.  The  object  is  to  enable  the  creditor  to  be  paid  in  the  event 
of  the  money  becoming  payable.  Here  there  is  no  contingency  of  that  kind.  Apply- 
ing to  the  Act  the  ordinary  rule  of  con.struction,  what  the  legislature  contemplated 
was  one  sum  of  money  becoming  payable  upon  a  contingency ;  but  if  the  statute  be 
construed  as  requiring  the  plaintiff  to  prove  at  the  end  of  the  first  quarter  and  then 
at  the  end  of  the  second,  and  so  on  from  quarter  to  quarter  as  the  payments  become 
due,  the  estate  would  never  be  wound  up.  That  would  be  so  unreasonable  that  I  can- 
not persuade  myself  that  this  is  a  case  within  that  section. 

Watson,  B.  I  entirely  agree.  We  had  these  clauses  under  consideration  in  the 
Exchequer  Chamber  on  more  occasions  than  one,  and  I  bestowed  great  attention  upon 
them.  I  am  clearly  of  opinion  that  this  is  not  an  annuity  within  the  175th  section. 
It  is  not  an  annual  sum  capable  of  valuation.  It  is  a  covenant  to  pay  to  a  trustee  for 
the  separate  use  of  the  bankrupt's  wife  such  a  sum  as,  together  with  certain  dividends 
and  interest,  &c.,  will  make  a  yearly  sum  of  2001.  That  is  not  an  annuity,  for  the  amount 
of  the  dividends  and  interest,  &c.,  may  vary  from  time  to  time ;  and  it  must  first  be 
ascertained  how  much  the  wife  gets  from  the  9481.  6s.  4d.  Bank  Annuities,  and  how 
much  she  has  from  funds  settled  to  her  separate  use  ;  then  it  will  be  seen  how  much 
is  required  to  make  up  the  2001.  According  to  my  judgment,  that  is  a  payment 
which  it  is  impossible  to  value.  It  would  be  necessary  to  put  a  valuation  on  the  life 
of  the  wife,  then  to  see  how  much  she  is  likely  to  have  from  the  Bank  Annuities,  and 
then  how  much  from  the  money  to  be  settled  to  her  separate  use.  Such  a  payment 
does  not  bear  a  single  characteristic  of  an  annuity,  which  is  the  payment  of  a  certain 
sum  of  money.  I  am  also  of  [65]  opinion  that  this  is  not  a  debt  proveable  under  the 
178th  section.  That  clause  only  contemplates  a  liability  to  pay  money  upon  a  contin- 
gency, and  it  must  be  a  large  construction  of  the  enactment  to  bring  this  case  within 
it.  Its  object  was  to  discharge  bankrupts  from  a  contingent  liability,  and  on  the  other 
hand  to  enable  creditors  to  be  paid  out  of  the  effects.  It  enacts  that  if  any  bank- 
rupt shall  have  contracted,  "  before  the  filing  of  a  petition  for  adjudication  of  bank- 
ruptcy, a  liability  to  pay  money  on  a  contingency," — this  money  is  not  payable  on  a 
contingency,  the  liability  ceases  upon  the  parties  again  living  together, — "  the  person 
with  whom  such  liability  has  been  contracted  shall  be  admitted  to  claim  for  such  sum 
as  the  Court  shall  think  fit."  Therefore,  under  that  section,  the  contingent  liability 
is  not  a  matter  for  valuation,  but  the  Court  is  to  fix  the  sum  for  which  proof  is  to  be 
made.  According  to  the  argument  for  the  defendant,  there  must  be  successive  valua- 
tions of  each  successive  quarterly  payment.  The  difficulty  is  to  see  upon  what 
principle  the  Court  could  fix  the  amount.  I  concur  with  the  judgment  of  the  Court 
of  Queen's  Bench  in  Warburg  v.  Tucker  (5  E  &  B.  384,  396),  that  "the  section  seems 
to  contemplate  only  the  happening  of  one  contingency  whereupon  the  whole  demand 
shall  be  ascertained."  Another  ground  is,  that  the  money  to  be  recovered  on  this 
covenant  is  not  certain.  If  an  action  were  brought,  it  could  only  be  recovered  in  the 
shape  of  damages,  and  in  order  to  ascertain  their  amount  various  calculations  must  be 
gone  into.  For  these  reasons  I  am  of  opinion  that  this  is  not  a  claim  proveable  either 
under  the  175th  or  the  178th  section. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  recover.  It 
is  argued  that  this  claim  is  proveable  [66]  under  the  175th  section  as  "an  annuity." 
In  my  opinion  it  is  not.  It  is  not  a  covenant  to  pay  a  specific  sum  of  money  during 
the  joint  lives  of  the  bankrupt  and  his  wife,  but  a  covenant  to  pay  such  a  sum  as, 
together  with  the  income  from  certain  Bank  Annuities  or  other  funds  settled  to  the 
separate  use  of  the  wife,  shall  amount  to  2001.  a  year.  It  seems  to  me  that,  having 
regard  to  the  uncertainty  of  the  sum  covenanted  to  be  paid,  this  is  not  an  annuity 
proveable  under  the  175th  section.  Then  is  it  a  debt  payable  upon  a  contingency 
within  the  177th  section,  or  a  liability  to  pay  money  upon  a  contingency  within  the 
178th  section?  The  language  of  the  178th  section  is  new;  that  of  the  177th  section 
corresponds  with  the  language  of  the  56th  section  of  the  6  Geo.  4,  c.  16  ;  and  there 
is  this  manifest  distinction  between  them — the  one  points  to  a  debt  contracted  by  the 
bankrupt,  the  other  to  a  liability,  and  that  may  include  a  class  of  cases  which  might 
not  come  within  the  definition  of  "  debts."  But  although  there  is  that  difference  in 
the  sections,  that  the  one  points  to  a  debt  the  other  to  a  liability,  each  points  to  a 
contingency.     In  ray  opinion  the  contingency  mentioned  in  the  17 7th  section  is  the 
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same  contingency  as  that  mentioned  in  the  178th  section;  and  I  think  that  this  is 
not  a  contingency  of  that  description.  Under  the  177th  section  the  Court  is  to 
ascertain  the  value  of  the  debt ;  under  the  178th  the  claim  is  to  be  admitted  for  such 
as  the  Court  shall  think  fit.  That  means  one  single  claim  which  may  be  valued  or 
allowed  prospectively,  not  a  claim  which  must  be  valued  from  time  to  time  and 
depending  on  a  variety  of  contingencies.  I  am  therefore  of  opinion  that  this  is  not 
an  annuity,  or  a  debt,  or  liability,  proveable  under  either  of  these  sections. 
Judgment  for  the  plaintiff". 

[67]  Ann  Hardcastle,  Administratrix  of  Thomas  Hardcastle  v.  The  South 
Yorkshire  Railway  and  River  Dun  Company.  Jan.  21,  1859. — Where  an 
excavation  is  made  near  to  but  not  substantially  adjoining  a  public  highway,  at 
common  law  no  action  lies  against  the  owner  of  the  land  by  a  person  who  has 
strayed  off  the  highway  and  fallen  into  such  excavation. 

[S.  C.  28  L.  J.  Ex.  139 ;  5  Jur.  (N.  S.)  170 ;  7  W.  R.  326.  Followed,  Binks  v.  South 
Yorkshire  Railway,  1862,  3  B.  &  S.  350.  Adopted,  Pearsmi  v.  Cox,  1877,  2  C.  P.  D. 
371.     Referred  to.  Coats  v.  Herefwdshire  Cmmty  Council,  [1909]  2  Ch.  593.] 

Declaration.  That  the  defendants  were  possessed  of  certain  land  near  to  and 
adjoining  a  certain  [(a)  common  and  public  footway,  and  also  of  a  certain  large  reservoir, 
hole  or  dam,  then  being  in  and  upon  the  said  land  and  within  a  short  distance  of  the 
said  common  and  public  footway  and  then  containing  a  large  quantity  of  water  ;  and 
the  existence  of  the  said  reservoir,  hole  or  dam,  so  being  in  and  upon  the  said  land 
and  so  adjoining  the  said]  common  and  public  footway  was  dangerous  to  any  person 
passing  along  the  footway,  either  by  night  or  day,  even  if  ordinary  caution  were 
employed  by  such  person ;  and  it  was  the  duty  of  the  defendants,  before,  &c.,  to  have 
so  sufficiently  guarded,  fenced  off"  and  railed  in  the  said  land  and  the  reservoir,  &c., 
as  to  prevent  damage  or  injury  to  any  person  lawfully  passing  in  and  along  the  foot- 
^^3'y  j  yet  the  defendants,  while  they  were  so  possessed  of  the  said  land  and  also  of 
the  reservoir,  wrongfully  permitted  the  said  land  and  also  the  reservoir  to  be  wholly 
unguarded  and  not  fenced  off  or  railed  in  :  that  by  means  of  the  premises  and  for  want 
of  proper  and  sufficient  guarding,  fencing  off  and  [68]  railing  in  of  the  same,  the  said 
Thomas  Hardcastle,  who  was  lawfully  passing  in  and  along  the  said  footway,  lost  his 
way  and  missed  his  path  and  fell  into  the  reservoir  and  was  thereby  killed,  &c. 

Pleas.  First :  Not  guilty.  Secondly,  that  the  existence  of  the  reservoir  was  not 
dangerous  to  any  person  passing  along  the  highway  by  night  or  day,  if  ordinary 
caution  was  employed  by  such  person.  Thirdly,  that  it  was  not  the  duty  of  the 
defendants  to  have  so  sufficiently  guarded,  fenced  off'  and  railed  in  the  said  land  and 
reservoir,  so  as  to  prevent  damage  to  persons  passing  along  the  footway. 

Upon  these  pleas  issue  was  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Yoi'kshire  Summer  Assizes,  it  appeared  that 
the  plaintiff  was  the  widow  and  administratrix  of  Thomas  Hardcastle.  The  defendants 
were  the  proprietors  of  the  River  Dun  Navigation.  On  the  night  of  the  23rd  of  May, 
1858,  the  deceased  left  Rotherham  to  walk  to  Sheffield.  The  footpath  from  Rother- 
ham  to  Sheffield  is  an  ancient  footpath  leading  along  the  side  of  the  canal  for  about 
300  yards  to  a  point  at  which  it  is  bounded  on  one  side  by  a  lock,  and  on  the  other 
by  a  small  cutting  or  by-wash  for  passing  the  surplus  water.  At  this  point  the  path- 
way turns  to  the  right  over  a  bridge  crossing  the  by-wash.  A  person  continuing 
straight  on  in  the  direction  of  the  pathway,  and  not  turning  to  the  right  in  order  to 
go  over  the  bridge,  would,  if  not  prevented  by  the  arm  of  a  lock  upon  the  canal,  find 
himself  upon  a  grassy  spot  or  buttress,  about  five  yards  long  by  seven  broad,  between 
the  lock  and  the  by-wash,  level  with  the  footway,  wholly  unfenced,  and  having  a  fall 

(o)  The  learned  Judge  at  the  trial  having  pointed  out  that  there  was  no  obligation 
to  fence,  it  was  proposed  to  amend  the  declaration  by  substituting  for  the  words 
between  brackets  [ancient  common  and  public  footway,  and  made  and  constructed 
a  certain  large  reservoir,  hole  or  dam  in  and  upon  the  said  land  within  a  short  distance 
of  the  said  common  public  footway,  and  filled  the  same  with  a  large  quantity  of  water; 
and  the  existence  of  the  said  reservoir,  hole  or  dam  so  containitig  the  said  water  so 
being  in  and  upon  the  said  land  and  so  adjoining  the  said  ancient]. 
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of  about  three  yards  to  the  water.  On  the  morning  of  the  24th  deceased  was  found 
drowned  just  below  this  point.  About  twenty-four  years  ago  the  defendants'  prede- 
cessors as  proprietors  of  the  navigation,  made  a  new  cut.  The  cut  consisted  of  [69] 
a  large  reservoir  out'of  which  were  two  branches,  one  the  canal  for  the  boats  to  navigate 
in,  the  other  the  by-wash  above  mentioned.  The  division  between  these  two  branches 
was  the  buttress  or  projecting  wall :  the  water  for  the  canal  passing  on  one  side,  the 
water  for  the  by-wash  passing  on  the  other.  The  bridge  was  from  seven  to  ten  yards 
from  the  end  of  the  buttress.  It  was  assumed  on  both  sides  that  the  deceased  had 
walked  up  the  footway  along  the  canal  and  then,  instead  of  turning  to  the  right  and 
going  over  the  bridge,  continued  to  walk  straight  on,  and  walked  into  the  reservoir 
at  the  end  of  the  butress  near  to  the  point  where  the  body  was  found.  Evidence  was 
■given  that  the  deceased  was  intoxicated,  and  there  was  conflicting  evidence  as  to 
whether  the  place  at  which  the  deceased  fell  in  was  dangerous. 

Upon  these  facts  the  learned  Judge  directed  the  jury  that  the  defendants  were 
bound  to  fence  this  place,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict 
on  the  third  plea ;  the  Court  to  be  at  liberty  to  amend  the  pleadings  in  any  way  they 
might  think  fit.  He  left  it  to  the  jury  to  say  whether  the  place  was  dangerous,  and 
whether  the  defendants  were  guilty  of  negligence  in  leaving  it  unfenced ;  and  secondly, 
whether  the  deceased  by  the  exercise  of  ordinary  caution  could  have  avoided  the 
danger  :  saying  that  the  jury  would  probably  think  that  the  defendants  ought  not  to 
have  left  the  way  in  a  state  dangerous  to  drunken  men.  The  jury  found  that  the 
place  was  dangerous  to  persons  using  ordinary  caution ;  that  Hardcastle's  death  was 
not  caused  by  any  negligence  or  any  drunkenness  or  misconduct  on  his  part ;  that  he 
was  using  ordinary  caution,  and  that  his  death  was  caused  solely  by  the  dangerous 
nature  of  the  locality.     A  verdict  was  entered  for  the  plaintiff. 

Atherton,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  [70]  enter  a  verdict  for  the 
defendants  upon  the  ground  that  the  alleged  duty  of  the  defendants  to  fence  was  not 
proved ;  or  why  the  judgment  should  not  be  arrested,  on  the  ground  that  the  declara- 
tion did  not  shew  facts  from  which  the  alleged  duty  arose  in  point  of  law. 

Overend  shewed  cause.(a)  Before  this  bridge  was  made  there  was  a  public  highway 
on  solid  ground  which  has  since  been  intersected  by  the  new  cut.  The  cut  is  a 
nuisance  to  the  highway.  It  is  "a  nuisance  to  dig  a  ditch  or  make  a  hedge  over- 
thwart  the  highway,  &c.,  or  to  do  any  other  act  which  renders  it  less  commodious : " 
Bac.  Abr.  Highways  (D.).  The  nuisance  need  not  be  on  the  highway  itself.  Thus  a 
gunpowder  mill  adjoining  a  highway  may  be  a  nuisance  to  the  highway  :  Bex  v.' 
Taijlor  (2  Stra.  1167).  So  it  is  a  nuisance  to  keep  a  mischievous  animal  near  a  high- 
way. The  enjoyment  of  the  road  was  rendered  less  secure  by  leaving  this  excavation 
unfenced.  In  Firmstone  v.  Wheeley  (2  D.  &  L.  208),  Pollock,  C.  B.,  said :— "Suppose 
a  person  digs  so  near  a  highway  as  to  render  it  dangerous  unless  fenced  by  day  and 
lighted  by  night,  &c.,  there  being  a  duty  to  guard  the  public,  a  person  injured  would 
have  a  right  to  sue  in  case."  Coicpland  v.  Hardingham  (3  Camp.  398  ;  see  9  C.  B.  413, 
419)  and  Barnes  v.  Ward  (9  C  B  392)  shew  that  an  action  for  negligence  in  not 
railing  in  an  area  adjoining  the  highway  may  be  maintained  by  one  who  falls  into  it. 
[Pollock,  C.  B.  That  is  different  from  the  case  where  a  pit  is  dug  near  a  highway 
into  which  a  man  cannot  fall  unless  he  first  trespasses  on  the  land  adjoining  the 
highway.  Martin,  B.  In  Barnes  v.  Ward  (9  C.  B.  392)  the  danger  might  have 
aftected  a  person  on  the  footway  [71]  itself.  Watson,  B.  Do  you  contend  that  if 
a  shaft  is  sunk  in  an  open  uninclosed  country  within  fifty  or  sixty  yards  of  the  high- 
way (see  5  &  6  Wm.  4,  c.  50,  s.  70),  the  owner  is  bound  to  put  up  a  fence  against  the 
highway  1  Why  should  not  the  person  whose  duty  it  is  to  repair  the  highway  fence 
it?]  In  Barnes  v.  Ward  (9  C.  B.  392),  Cresswell,  J.,  suggested  that  "the  public 
may  acquire  a  right  something  analogous  to  the  servitude  of  the  old  Roman  law,  viz., 
that  the  land  adjoining  shall  be  left  in  such  a  state  as  to  protect  the  public  in  the 
use  of  the  highway."  [Channell,  B.  The  reservoir  being  made  across  the  old  line 
of  road,  though  the  right  of  way  over  what  is  now  the  reservoir  only  have  been 
extinguished  by  some  statutable  authority,  yet  it  remains  up  to  the  reservoir.] 

Atherton  and  Cleasby,  in  support  of  the  rule.  It  must  be  taken  that  the  persons 
who  constructed  the  reservoir  acted  lawfully.  The  declaration  treats  the  existing 
way  as   the  ancient  way.     And    the  question  is  whether   the   construction   of   the 

(a)  Jan.  11.     Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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reservoir  near  to  the  ancient  footway  imposed  on  the  defendants  or  their  predecessors 
the  obligation  of  guarding,  fencing,  or  railing  off  their  own  land.  [Martin,  B.  There 
is  probably  no  duty  to  fence,  but  the  reservoir  in  an  unfenced  state  may  be  a  nuisance 
to  the  footway.]  It  is  not  denied  that  if  an  individual  does  anything  on  or  adjacent 
to  a  highway  which  is  a  nuisance  to  persons  on  the  highway,  and  damage  is  thereby 
caused  to  any  one,  an  action  is  maintainable.  An  action  might  have  been  sustained 
in  the  present  case  if  the  state  of  things  had  rendered  the  use  of  the  way  less  com- 
modious. [Martin,  B.  The  jury  found  that  the  plaintiff  was  using  the  way  with 
sufficient  care  and  caution,  and  that  the  place  was  rendered  dangerous  by  the  acts  of 
the  defendants.]  Suppose  a  person  cuts  a  deep  trench  at  the  side  of  a  highway,  [72] 
the  trench  may  be  dangerous  to  persons  who  are  actually  on  the  highway  itself.  Here, 
if  persons  do  not  stray  off  the  road  they  are  in  no  danger.  If  the  injury  is  caused  by 
straying  it  is  not  the  result  of  that  which  is  alleged  to  be  the  unlawful  act.  In  Barnes 
V.  Ward  (9  C.  B.  392)  the  ground  of  the  decision  was  that  the  unfenced  area  was  a 
nuisance  to  the  way  itself;  since  the  excavation  abutted  on  the  highway.  They 
referred  also  to  l^he  Manchester,  Sheffield  and  Lincolnshire  Railway  Company,  App.  v. 
Wallis,  Besp.  (14  C.  B.  213),  and  Roberts  v.  T/ie  Great  Western  Bailtvay  Company  (4  C.  B. 
(N.  S.)  506).  [Martin,  B.,  referred  to  Manley  v.  The  St.  Helen's  Canal  and  Bailway 
Company  (2  H.  &  N.  840). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  action  was  tried  before  my  brother  Martin  at  the  last  York- 
shire Assizes.  The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendants  had 
leave  to  move  to  enter  a  verdict  for  them,  upon  a  traverse  of  an  averment  in  the 
declaration,  that  the  defendants  were  bound  to  fence  a  reservoir  mentioned  in  it. 
The  parties  had  also  leave  to  amend  the  pleadings,  and  the  plaintiff,  before  the  argu- 
ment upon  a  rule  obtained  by  the  defendants  to  enter  the  verdict  for  them  upon  the 
leave  reserved,  made  an  amendment.  It  is  immaterial  to  refer  to  it,  because  we  think 
that  not  only  upon  the  traverse  but  upon  the  facts  of  the  case,  as  proved  at  the  trial, 
the  defendants  are  entitled  to  our  judgment.  The  plaintiff  was  the  widow  and 
administratrix  of  Thomas  Hardcastle  who  was  drowned  upon  the  22nd  of  May,  1858 
The  defendants  are  the  proprietors  of  a  navigation  called  "The  Dun  Navigation. 
[73]  Upon  the  night  of  the  day  before  mentioned,  the  intestate  left  Kotherham  to 
walk  to  Sheffield,  but  was  drowned  in  the  place  hereafter  described.  The  action  was 
brought  against  the  defendants  under  Lord  Campbell's  Act.  The  defendants'  pre- 
decessors were  the  proprietors  of  the  navigation,  and  about  twenty-four  years  ago  they 
made  a  new  cut.  The  cut  consisted  of  a  large  reservoir  out  of  which  there  were  two 
branches,  one  a  canal  for  the  boats  to  navigate  in,  the  other  a  by-wash  for  the  surplus 
water  to  flow  away.  The  division  between  these  two  branches  was  a  buttress  or  pro- 
jecting wall ;  the  water  for  the  canal  passing  on  one  side,  the  water  going  through 
the  by-wash  passing  on  the  other.  There  was  an  ancient  footpath  from  Rotherham  to 
Sheffield,  which  passed  along  the  by-wash,  was  continued  over  it  by  a  bridge,  and 
then  proceeded  to  Sheffield.  The  bridge  was  from  seven  to  ten  yards  from  the  end  of 
the  buttress  or  projecting  wall,  and  a  person  who  continued  to  walk  straight  up  the 
pathway  along  the  by-wash,  and  who  did  not  turn  a  little  to  the  right  in  order  to  go 
over  the  bridge  would,  unless  prevented  by  the  arm  of  a  gate  to  a  lock  upon  the  canal, 
get  upon  a  grassy  spot,  and  if  he  continued  walking  on  would  go  over  the  buttress  or 
projecting  wall  into  the  reservoir.  It  was  assumed  upon  both  sides  that  the  intestate 
had  walked  up  the  footway  along  the  by-wash, "and  then  instead  of  turning  to  the 
right  and  going  over  the  bridge,  continued  to  walk  straight  on  and  went  into  the 
reservoir  at  the  end  of  the  buttress  and  was  drowned.  At  the  trial  a  statement  was 
made  that  the  course  of  the  way  was  altered  when  the  new  cut  was  made,  but  no 
evidence  was  given  of  this,  nor  indeed  is  the  cause  of  action  alleged  in  the  declaration 
founded  upon  it ;  and  after  such  a  lapse  of  time  we  think  it  must  be  taken  that  the 
present  way  is  the  lawful  one. 

The  authority  relied  upon  by  the  plaintiff  was  Barnes  v.  [74]  Ward  (9  C.  B.  392), 
and  with  the  judgment  in  that  case  we  entirely  concur.  The  facts  there  were,  that 
the  defendant  being  possessed  of  land  abutting  on  a  public  footway  excavated  an  area 
in  the  course  of  building  a  house  immediately  adjoining  the  footway  and  left  it  un- 
protected, and  a  person  walking  in  the  night  time  fell  in  and  was  killed.  The  Court 
held  that  the  defendant  was  liable.     The  principle  of  the  decision  was  that  such  an 
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excavation  was  a  public  nuisance,  and  that  an  individual  injury  arising  from  such  a 
nuisance  was  the  subject-matter  of  an  action,  to  the  party  aggrieved. 

That  a  private  injury  arising  from  a  public  nuisance  is  the  subject-matter  of  an 
action  for  damages  is  a  doctrine  as  old  as  any  in  the  common  law ;  and  if  we  were  of 
opinion  that  the  state  of  the  reservoir  in  the  present  case  was  a  nuisance  to  the  foot- 
path, and  that  the  plaintiff  was  substantially  in  the  right,  notwithstanding  that  we 
thought  the  form  of  the  declaration  was  defective,  and  that  there  was  no  such  obliga- 
tion to  fence  as  therein  alleged,  we  should  be  desirous  to  aid  the  plaintiff;  but  we  are 
of  opinion  that  she  has  no  right  of  action  against  the  defendants. 

When  an  excavation  is  made  adjoining  to  a  public  way,  so  that  a  person  walking 
upon  it  might,  by  making  a  false  step,  or  being  affected  with  sudden  giddiness,  or,  in 
the  case  of  a  horse  or  carriage  way,  might,  by  the  sudden  starting  of  a  horse,  be 
thrown  into  the  excavation,  it  is  reasonable  that  the  person  making  such  excavation 
should  be  liable  for  the  consequences;  but  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling  into  would  be  a  trespasser  upon  the 
defendant's  land  before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road  on  a  dark  night  and 
losing  his  way  may  wander  to  any  [75]  extent,  and  if  the  question  be  for  the  jury  no 
one  could  tell  whether  he  was  liable  for  the  consequences  of  his  act  upon  his  own 
land  or  not.  We  think  that  the  proper  and  true  test  of  legal  liability  is,  whether 
the  excavation  be  substantially  adjoining  the  way,  and  it  would  be  very  dangerous 
if  it  were  otherwise, — if  in  every  case  it  was  to  be  left  as  a  fact  to  the  jury,  whether 
the  excavation  were  sufficiently  near  to  the  highway  to  be  dangerous. 

When  a  man  dedicates  a  way  to  the  public,  there  does  not  seem  any  just  ground, 
in  reason  and  good  sense,  that  he  should  restrict  himself  in  the  use  of  his  land  adjoin- 
ing, to  any  extent,  further  than  that  he  should  not  make  the  use  of  the  way  dangerous 
to  the  persons  who  are  upon  it  and  using  it ;  to  do  so  would  be  derogating  from  his 
grant :  but  he  gives  no  liberty  or  licence  to  the  persons  using  the  way  to  trespass 
upon  his  adjoining  land,  and  if  they  in  so  doing  come  to  misfortune,  we  think  they 
must  bear  it,  and  the  owner  of  the  land  is  not  responsible.  If  fences  are  to  be  put 
up,  it  would  seem  more  reasonable  that  they  should  be  put  up  by  those  who  use  the 
way,  or  those  who  are  under  the  obligation  to  repair  it,  than  by  the  person  who 
dedicated  it  to  the  public,  or  his  successors ;  and  as  we  are  clearly  of  opinion  that 
there  is  no  such  obligation  to  fence,  as  alleged  in  the  declaration,  and  also  that,  upon 
the  above  state  of  facts,  there  is  no  liability,  our  judgment  is  in  accordance  with  the 
principle  of  the  case  of  Blyth  v.  Topliam  (Cro.  Jac.  158),  which  we  think  is  the  true 
one.     The  rule  to  enter  a  verdict  for  the  defendant  must  therefore  be  made  absolute. 

Itule  absolute. 

[76]  Young  v.  Hughes.  Jan.  19,  1859. — An  administration  bond  given  to  the 
ordinary  before  the  20  &  21  Vict.  c.  77  came  into  operation,  is  not  assignable, 
under  the  83rd  section  of  that  Act,  so  as  to  entitle  the  assignee  to  sue  upon  it  in 
his  own  name  :  and  the  21  &  22  Vict.  c.  95,  s.  15,  has  not  a  retrospective  effect, 
so  as  to  enable  the  assignee  to  maintain  an  action  commenced  by  him  in  his  own 
name  before  that  Act  passed. 

[S.  C.  28  L.  J.  Ex.  161 ;  5  Jur.  (N.  S.)  102  ;  7  W.  R.  231.] 

Declaration.  John  Young,  assignee  of- the  bond  hereinafter  mentioned,  to  whom 
the  said  bond  has  been  assigned  by  A.  F.  Bayford,  one  of  the  registrars  of  her 
Majesty's  Court  of  Probate,  by  order  of  the  Right  Honorable  Sir  Cresswell  Cresswell, 
Knight,  Judge  of  the  said  Court,  and  pursuant  to  the  statute  in  such  case  made  and 
provided,  by  &c.,  his  attorney,  sues  &c. :  For  that,  on  the  14th  January  A.D.  1854, 
one  A.  Oxby  and  the  defendant,  and  one  M.  Brandwood,  by  bond  of  that  date,  under 
their  respective  hands  and  seals,  acknowledged  themselves  to  be  holden  and  firmly 
bound  unto  the  Right  Reverend,  &c.  Lord  Bishop  of  Chester  in  the  sum  of  40001., 
to  be  paid  unto  the  said  Lord  Bishop,  &c.,  with  a  condition  thereunder  written. 
(The  declaration  then  set  out  the  condition,  which  was  in  the  usual  form,  for  exhibit- 
ing an  inventory,  duly  administering,  and  making  an  account ;  and  breaches  were 
assigned  in  the  terms  of  the  condition.)  That  after  the  said  bond  had  become  for- 
feited, and  before  the  passing  of  an  act  of  parliament  passed  &c.  (21  &  22  Vict.  c.  95), 
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the  now  defendant  was  cited  (to  wit  under  and  by  virtue  of  a  monition  issued  in  due 
form  of  law  from  and  out  of  the  Consistory  Court  of  the  said  Lord  Bishop  of  Chester, 
bearing  date  the  5th  day  of  November,  1857),  to  appear  in  the  said  Consistory  Court 
at  the  time  and  place  in  that  behalf  mentioned  in  the  said  monition,  and  then  and 
there  to  shew  cause  (amongst  other  things)  why  the  aforesaid  bond  should  not  be 
permitted  to  be  sued  for  at  common  law ;  which  said  monition  and  the  proceedings 
therein  were  pending  in  the  said  Consistory  Court  when  the  said  act  of  parliament 
came  into  operation.  That  after  the  said  [77]  Act  came  into  operation,  to  wit  on  the 
15th  day  of  February,  1858,  her  Majesty's  Court  of  Probate,  on  application  made  to 
that  Court  in  a  summary  way  pursuant  to  the  provisions  of  the  said  Act  and  the 
rules  and  practice  of  the  said  Court,  and  on  being  satisfied  that  the  condition  of  the 
said  bond  had  been  broken,  ordered  A.  F.  Bayford,  then  being  one  of  the  registrars 
of  the  said  Court,  to  assign  the  said  bond  to  J.  Young  (the  now  plaintiff)  in  the 
said  order  named.  And  afterwards,  on  the  26th  day  of  February  ad.  1858,  the 
said  A.  F.  Bayford,  then  being  such  registrar  as  aforesaid,  by  indorsement  on  the  said 
bond  made  and  signed  by  him  as  such  registrar  and  sealed  with  the  seal  of  the  said 
Court  of  Probate,  in  pursuance  of  the  said  order  and  of  the  provisions  of  the  said 
act  of  parliament,  assigned  the  said  bond  to  the  plaintiff.  Whereupon  the  plaintiff 
became  entitled  to  sue  upon  the  said  bond  in  his  own  name  and  to  recover  thereon, 
as  trustee  for  all  persons  interested,  the  full  amount  recoverable  in  respect  of  the 
aforesaid  breaches  respectively  of  the  said  condition  of  the  said  bond,  according  to 
the  provisions  of  the  said  Act.  The  declaration  then  alleged  non-payment  of  the 
40001.  to  the  Bishop  of  Chester,  or  to  the  plaintiff  as  such  assignee,  or  to  any  other 
persons,  and  concluded  with  an  averment  that  the  plaintiff,  as  assignee  as  aforesaid, 
and  as  a  trustee  for  all  persons  interested,  according  to  the  provisions  of  the  said  Act, 
brings  this  suit  &c. 

Demurrer  and  joinder  therein.  The  joinder  in  demurrer  was  dated  the  20th  of 
April,  1858,  and  the  case  was  in  the  special  paper  for  argument  in  last  Trinity  Term. 

Tomlinson,  in  support  of  the  demurrer.  The  question  is,  whether,  after  the  pass- 
ing of  the  20  &  21  Vict.  c.  77,  this  bond  could  be  assigned  to  the  plaintiff  so  as  to 
enable  him  to  sue  upon  it  in  his  own  name.  It  is  submitted  that  the  [78]  action  must 
be  brought  in  the  name  of  the  Bishop.  The  21  Hen.  8,  c.  5,  s.  3,  was  the  first  Act 
which  enabled  the  Ordinary  to  take  surety  for  the  true  administration  of  the  eflFects 
of  an  intestate.  The  22  &  23  Car.  2,  c.  10,  s.  1,  required  all  Ordinaries,  having 
power  to  commit  administration  of  the  goods  of  persons  dying  intestate,  to  "take 
sufficient  bonds  with  two  or  more  able  sureties,  respect  being  had  to  the  value  of  the 
estate,  in  the  name  of  the  Ordinary."  The  2nd  section  prescribes  the  form  of  the 
condition,  which  has  been  followed  in  this  case.  By  section  3,  such  bonds  are  declared 
"  to  be  good  to  all  intents  and  purposes,  and  pleadable  in  any  Courts  of  justice ; "  but 
there  is  no  provision  as  to  assigning  them.  That  Act  was  made  perpetual  by  the 
1  Jac.  2,  c.  17,  s.  5.  Therefore,  under  that  state  of  the  law,  administration  bonds 
were  assignable  in  equity  only.  Then,  has  the  20  &  21  Vict.  c.  77  made  any  alteration 
in  the  law,  as  to  the  power  of  assigning  bonds  given  before  that  Act  came  into  opera- 
tion] The  1st  section  provides  that  the  Act  "shall  come  into  operation  on  such  day, 
not  sooner  than  the  1st  day  of  January,  1858,  as  her  Majesty  shall  by  order  in  council 
appoint."  The  day  appointed  was  the  11th  January,  1858.  By  section  3,  the  testa- 
mentary jurisdiction  of  ecclesiastical  and  other  Courts  is  abolished  ;  and,  by  section  4, 
such  jurisdiction  is  vested  in  her  Majesty,  and  is  to  be  exercised  in  her  name  in  a 
Court  to  be  called  the  Court  of  Probate.  By  section  23,  the  Court  of  Probate  shall 
be  a  Court  of  record,  and  shall  have  the  same  powers  throughout  all  England,  and  in 
relation  to  the  personal  estate  in  all  parts  of  England  of  deceased  persons,  as  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury  now  has  in  the  province  of  Canterbury  : 
provided  that  no  suits  for  legacies,  or  suits  for  the  distribution  of  residues,  shall  be 
entertained  by  the  Court.  Section  80  repeals  so  much  of  the  21  Hen.  8,  c.  5,  [79] 
and  the  22  &  23  Car.  2,  c.  10,  and  the  1  Jac.  2,  c.  17,  "as  requires  any  surety,  bond,  or 
other  security  to  be  taken  from  a  person  to  whom  administration  shall  be  committed." 
Section  8 1  enacts  that  "  every  person  to  whom  any  grant  of  administration  shall  be 
committed  shall  give  bond  to  the  Judge  of  the  Court  of  Probate,"  &c.,  "  and,  if  the 
Court  of  Probate  shall  require,  with  one  or  more  surety  or  sureties,  conditioned  for 
duly  collecting,  getting  in,  and  administering  the  personal  estate  of  the  deceased,"  &c. 
By  section  82,  "  Such  bond  shall  be  in  a  penalty  of  double  the  amount  under  which 
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the  estate  and  effects  of  the  deceased  shall  be  sworn,"  &c.  By  section  83,  "  The  Court 
may,  on  application  made  on  motion  or  petition  in  a  summary  way,  and  on  being 
satisfied  that  the  condition  of  any  such  bond  has  been  broken,  order  one  of  the  registrars 
of  the  Court  to  assign  the  same  to  some  person,  to  be  named  in  such  order,  and  such 
person,  his  executors  or  administrators,  shall  thereupon  be  entitled  to  sue  on  the  said 
bond,  in  his  own  name,  both  at  law  and  in  equity,  as  if  the  same  had  been  originally 
given  to  him  instead  of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to  recover 
thereon,  as  trustee  for  all  persons  interested,  the  full  amount  recoverable  in  respect  of 
any  breach  of  the  condition  of  the  said  bond."  The  language  of  the  81st  section 
applies  to  future  bonds  only ;  the  82nd  section  contains  the  same  language  and  relates 
to  the  same  bonds  ;  and  the  83rd  section  is  clearly  in  respect  of  the  same  subject-matter. 
If  these  enactments  were  intended  to  apply  to  other  bonds,  the  language  would  have 
been  "bond  to  the  Judge  of  the  Court  of  Probate,  or  to  the  Ordinary."  The  84th 
section  provides  for  the  transfer  to  the  Court  of  Probate  of  all  suits  then  pending  in 
any  Court  in  England  respecting  any  grant  of  probate  or  administration.  The  86th 
section  renders  valid  all  grants  of  probates  and  administrations  made  before  the  com- 
mence-[80]-ment  of  that  Act,  which  might  be  void  or  voidable  by  reason  only  that 
the  Courts  from  which  the  same  respectively  were  obtained  had  not  jurisdiction  to 
make  such  grants.  The  87th  section  enacts  that  "legal  grants  of  probate  and  adminis- 
tration made  before  the  commencement  of  that  Act,  and  grants  of  probate  and 
administration  made  legal  by  that  Act,  shall  have  the  same  force  and  effect  as  if  they 
had  been  granted  under  that  Act,  &c. ;  and  all  inventories  and  accounts  in  respect 
thereof  shall  be  returnable  to  the  Court  of  Chancery,  and  all  bonds  taken  in  respect 
thereof  may  be  enforced  by  or  under  the  authority  of  the  Court  of  Chancery,  at  the 
discretion  of  the  Court."  There  is  therefore  this  distinction  :  bonds  given  under  that 
Act  to  the  Court  of  Probate  may  be  enforced  by  order  of  that  Court ;  but  with  respect 
to  bonds  given  before  that  Act  to  the  Ordinary,  the  Court  of  Chancery  is  substituted 
for  the  abolished  Ecclesiastical  Court.  The  words  "  such  bond  "  in  the  83rd  section 
cannot  apply  to  bonds  given  under  the  old  system,  for  it  provides  that  the  assignee 
shall  have  the  same  right  to  sue  on  the  bond  as  the  Judge  who  assigns  it.  On  the 
2nd  August,  1858,  the  21  &  22  Vict.  c.  95  passed,  to  amend  the  previous  Act.  By 
section  15  of  the  21  &  22  Vict.  c.  95,  "Bonds  given  to  any  archbishop,  bishop,  or 
other  person  exercising  testamentary  jurisdiction  in  respect  of  grants  of  letters  of 
administration  made  prior  to  the  11th  day  of  January,  1858,  or  in  respect  of  grants 
made  in  pursuance  of  the  Court  of  Probate  Act  or  of  this  Act,  whether  taken  under 
a  commission  or  requisition  executed  before  or  after  the  said  11th  day  of  January, 
shall  enure  to  the  beneBt  of  the  Judge  of  the  Court  of  Probate,  and,  if  necessary,  shall 
be  put  in  force  in  the  same  manner  and  subject  to  the  same  rules  (so  far  as  the 
same  may  be  applicable  to  them)  as  if  they  had  been  given  to  the  Judge  of  the  said 
Court  subsequently  to  that  day."  This  statute  has  not  [81]  a  retrospective  effect : 
Moon  V.  Burden  (2  Exch.  22),  Pinhorn  v.  Souster  (8  Exch.  138),  IVilliams  v.  Smith 
(2  H.  &  N.  443). 

The  Court  then  called  on 

Dr.  Phillimore  (with  whom  was  Cole)  to  support  the  declaration.  It  is  conceded 
that  when  the  20  &  21  Vict.  c.  77  came  into  operation  the  Consistorial  Court  of  the 
Bishop  of  Chester  was  at  an  end ;  but  it  never  could  have  been  the  intention  of  the 
legislature  that  no  Court  should  have  jurisdiction  over  these  bonds.  It  is  assumed 
that  the  jurisdiction  is  transferred  to  the  Court  of  Chancery  by  the  87th  section  of 
that  Act ;  but  the  object  of  that  section  was  to  provide  for  cases  where  an  administra- 
tion was  granted  with  a  stamp  duty  insufficient  to  cover  the  personal  estate,  and  it 
was  necessary  to  obtain  a  new  grant  with  the  proper  stamp  duty.  That  construction 
is  corroborated  by  the  latter  part  of  the  section,  which  provides  that  the  inventories 
and  accounts  shall  be  returnable  to  the  Court  of  Chancery.  If  the  plaintiff's  con- 
struction be  correct,  there  was  no  occasion  for  the  provision  of  the  15th  section  of  the 
21  &  22  Vict.  c.  95.  [Martin,  B.  The  words  of  the  87th  section  of  the  20  &  21  Vict, 
c.  77,  are,  "all  bonds  taken  in  respect  thereof,"  that  is  of  "legal  grants  of  probate  and 
administration  made  before  the  commencement  of  this  Act."  New  powers  are  given 
to  the  new  Judge  in  respect  of  probate ;  but  for  some  reason  the  legislature  did  not 
think  fit  to  transfer  to  him  the  old  bonds,  but  left  them  to  be  enforced  by  the  Court 
of  Chancery.]  On  the  motion  in  the  Court  of  Probate,  that  this  bond  "  be  attended 
with  "  for  the  purpose  of  suit,  it  was  submitted  that  the  Court  had  authority  to  deal 
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with  it  as  a  matter  testamentary  in  a  suit  transferred  with  all  its  [82]  incidents  by 
the  84th  section ;  the  learned  Judge  ordered  the  bond  to  be  assigned,  leaving  the 
Court  of  common  law  to  deal  with  the  question  of  its  validity :  Young  v.  Oxley  (1  Sw. 
&  Tr.  25).  Neither  the  Consistorial  Court  nor  the  Court  of  Chancery  having  juris- 
diction, this  is  either  a  casus  omissus  in  the  Act,  or  it  was  intended  by  implication  to 
transfer  the  authority  to  the  Court  of  Probate.  That  it  was  not  the  intention  to  omit 
this  case  appears  from  the  latter  part  of  the  23rd  section,  which  provides  that  no  suits 
for  legacies,  or  suits  for  the  distribution  of  residues,  shall  be  entertained  by  the  Court. 
Therefore  where  it  was  intended  that  the  Court  of  Probate  should  have  no  jurisdiction, 
it  is  so  stated  in  express  terms.  The  4th  section  gives  the  Court  "  full  authority  to 
hear  and  determine  all  questions  relating  to  matters  and  causes  testamentary  ;  "  and 
this  case  falls  within  that  category.  It  would  be  competent  for  the  Court  of  Probate 
to  revoke  this  grant  of  administration ;  then  how  can  it  be  said  that  the  Court  has  no 
power  to  deal  with  the  bond  ]  The  83rd  section  may  be  construed  by  the  light  of 
the  84th,  which  says  that  "all  suits,  whether  original  or  by  way  of  appeal,"  &c., 
"shall  be  transferred."  It  was  competent  for  the  Court  of  Probate  to  deal  with  this 
bond,  either  under  the  old  practice,  viz.,  to  order  it  "  to  be  attended  with  "  for  the 
purpose  of  putting  it  in  suit,  or  under  the  new  practice  prescribed  by  the  83rd  section. 
The  learned  Judge  elected  to  take  the  new  power  given  by  the  statute.  The  84th 
section  having  transferred  all  existing  suits,  by  implication  gave  the  Court  a  power 
over  this  bond.  But,  at  all  events,  the  21  &  22  Vict.  c.  95  has  a  retrospective 
operation.  The  14th  section  provides  for  the  transfer  of  all  non-contentious  business 
pending  in  any  Ecclesiastical  Court  at  the  time  when  "  The  Court  of  Pro-[83]-bate 
Act"  came  into  operation.  Then  the  15th  section  provides  for  bonds  given  to  any 
archbishop,  bishop,  &c.,  in  respect  of  grants  of  administration  prior  to  the  11th  day 
of  January,  1858.  A  statute  may  have  a  retrospective  effect  not  only  by  express 
words,  but  by  necessary  implication.  [Pollock,  C.  B.,  referred  to  Eoadknight  v.  Green 
(9  M.  &  W.  652).]  In  mime  v.  Beresford  (2  M.  &  W.  848)  the  defendant  set  up  a 
defence  under  a  statute  which  was  repealed  after  plea  pleaded  and  before  trial.  A 
verdict  having  been  found  for  the  defendant,  this  Court  held  that  they  must  give 
judgment  according  to  the  law  then  in  existence. 

Pollock,  C.  B.  I  am  of  opinion  that  the  action  cannot  be  maintained.  The 
question  arises  in  this  way.  The  20  &  21  Vict.  c.  77  makes  assignable  administration 
bonds  given  to  the  Judge  of  the  Court  of  Probate.  This  is  not  a  bond  given  to  the 
Judge  of  that  Court,  but  a  bond  given  under  the  old  system  to  the  Bishop  of  Chester 
as  Ordinary.  The  inconvenience  of  suits  upon  such  bonds,  after  the  20  &  21  Vict, 
c.  77,  was  discovered,  and  the  21  &  22  Vict.  c.  95  was  passed  to  remedy  it,  and  to 
make  bonds  given  to  an  Ordinary  assignable  in  the  same  way  as  bonds  given  to  the 
Judge  of  the  Court  of  Probate.  But  the  Act  did  not  come  in  force  until  the  2nd 
August,  1858,  whereas  this  case  was  in  the  paper  for  argument  in  Trinity  Term,  1858, 
and  it  is  conceded  that  if  it  had  been  then  argued  the  Court  must  have  given  judgment 
for  the  defendant.  The  question  is  whether  there  is  anything  in  the  21  &  22  Vict, 
c.  95,  which  makes  it  retrospective,  so  as  to  change  the  position  of  the  parties  to  the 
suit,  and  refer  it  back  to  the  time  when  the  case  was  standing  for  argument  and 
judgment.  I  think  that  there  is  not,  whatever  may  be  our  opinion  as  to  what  the 
legislature  might  have  intended ;  [84]  for  although,  where  the  language  of  an  Act 
satisfies  the  Court  as  to  what  must  have  been  intended,  that  is  sufficient  ground  for 
construing  it  so  as  to  give  efl'ect  to  that  intention ;  what  might  have  been  intended 
ought  not  to  operate  in  the  same  way.  No  doubt  the  only  effect  of  our  judgment  is 
that  the  plaintiff  must  begin  over  again,  and  probably  get  a  fresh  order  of  assignment 
from  the  Court  of  Probate,  but  we  cannot  decide  the  case  on  that  ground. 

Martin,  B.  I  am  of  the  same  opinion.  1  collect  from  the  report  of  Young  v. 
Odey  (1  Sw.  &  Tr.  25)  that  the  Judge  of  the  Probate  Court  gave  no  opinion  on  the 
point,  whether  the  assignment  was  valid.  It  is  a  well  known  rule  that  a  bond  is  not 
assignable  at  common  law,  so  as  to  enable  the  assignee  to  sue  upon  it  in  his  own  name. 
That  being  the  rule  of  law,  the  first  question  is,  what  is  the  true  construction  of 
certain  sections  of  the  20  &  21  Vict.  c.  77,  beginning  with  section  80,  and  especially 
section  83 1  It  is  clear  that  the  power  to  assign  given  by  the  83rd  section  relates  to 
bonds  given  to  the  Judge  of  the  new  Court,  and  has  no  reference  to  bonds  given  to 
any  Court  previously  existing.     It  is  difficult  to  say  what  is  the  true  construction  of 
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the  87th  section  ;  but,  according  to  the  ordinary  rule,  I  should  have  thought  that  the 
intention  of  the  legislature  was  to  transfer  to  the  Court  of  Chancery  the  power  over 
all  bonds  taken  in  respect  of  legal  grants  of  probate  and  administration  made  before 
the  commencement  of  the  Act,  and  grants  of  probate  and  administration  made  legal 
by  that  Act.  This  is  a  bond  given  upon  a  grant  of  administration.  After  the 
execution  of  the  bond  and  before  the  assignment  of  it  the  jurisdiction  of  the  old  Courts 
ceased,  and  the  new  Court  came  into  operation ;  and  I  think  that  under  the  20  &  21 
Vict,  c.  77,  the  Judge  of  the  Court  of  Probate  had  no  power  to  assign  such  a  bond. 
[85]  Then  has  the  assignment  been  rendered  valid  by  the  21  &  22  Vict.  c.  95?  I 
think  it  has  not.  The  Act  contains  no  express  words  for  that  purpose.  It  would 
require  strong  language  to  give  the  Act  a  retrospective  operation,  though  it  would  be 
sufficient  if  the  intention  appeared  by  necessary  implication.  But  there  is  nothing  to 
shew  by  necessary  implication  that  the  Act  is  retrospective.  We  should  be  glad,  if 
we  could,  so  to  construe  it,  as  it  is  desirable  to  save  expense,  but  we  must  apply  to  it 
that  construction  which  is  the  legal  and  real  effect  of  the  words  used.  The  general 
rule  that  statutes  are  to  be  construed  as  applying  to  the  future  not  to  the  past  was 
acted  on  by  the  Court  of  Exchequer  Chamber  in  Vansittart  v.  Taylor  (4  E.  &  B.  910), 
where  all  the  members  of  the  Court,  except  Piatt,  B.,  were  of  opinion  that  the  34th 
section  of  the  Common  Law  Procedure  Act,  1854,  was  prospective  only,  and  did  not 
authorize  an  appeal  on  a  rule  to  enter  a  verdict  granted  after  the  Act  came  into 
operation  on  a  point  reserved  at  a  trial  before  the  Act  received  the  Royal  Assent. 

Watson,  B.  I  am  of  the  same  opinion.  There  is  no  provision  in  the  20  &  21  Vict. 
c.  77  for  assigning  a  bond  of  this  kind  so  as  to  give  the  assignee  a  right  to  sue  in  his 
own  name.  The  83rd  section,  which  empowers  the  Court  to  order  one  of  its  registrars 
to  assign  the  bond,  and  enables  the  assignee  to  sue  upon  it  in  his  own  name,  clearly 
applies  only  to. bonds  given  after  the  constitution  of  the  Court  of  Probate.  The  84th 
section  transfers  all  pending  suits  to  the  Court  of  Probate,  there  to  be  dealt  with  and 
decided  according  to  the  rules  and  practice  of  that  Court ;  but  it  gives  no  power  to 
the  Court  to  assign  bonds  already  given.  Upon  reading  the  words  of  the  Act,  there 
is  no  difficulty,  and  there  is  nothing  in  it  to  shew  any  intention  of  the  [86]  legislature 
that  bonds  given  before  the  Act  should  be  assigned ;  on  the  contrary,  the  legislature 
repudiates  the  idea  of  the  Court  of  Probate  dealing  with  them,  and,  by  the  87th 
section,  provides  that  all  such  bonds  may  be  enforced  by  the  Court  of  Chancery. 
Then,  with  respect  to  the  21  &  22  Vict.  c.  95,  there  is  nothing  to  shew  that  it  has 
a  retrospective  operation.  The  language  of  the  15th  section  is  entirely  prospective. 
It  says  that  bonds  given  to  any  archbishop,  &c.  shall  enure  to  the  benefit  of  the  Judge 
of  the  Court  of  Probate,  and,  if  necessary,  shall  be  put  in  force  in  the  same  manner 
as  if  they  had  been  given  to  the  Judge  of  that  Court.  It  does  not  make  good  assign- 
ments of  these  bonds  theretofore  made  by  the  Judge,  but  only  says  that  assignments 
thereafter  made  shall  be  valid. 

Channell,  B.  I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment. 
In  considering  the  question  whether  the  plaintiff  can  maintain  this  action  as  assignee 
of  the  bond,  the  Court  is  called  upon  to  see  whether  at  the  time  of  the  joinder  in 
demurrer  he  had  any  right  of  action.  I  am  of  opinion  that  he  had  not.  If  the  case 
be  looked  at  with  reference  to  the  law  as  it  stood  prior  to  the  20  &  21  Vict.  c.  77, 
it  will  admit  of  no  doubt ;  and  I  am  clearly  of  opinion  that  the  83rd  section  of  that 
Act  does  not  confer  on  the  plaintiff"  any  right  to  maintain  this  action.  I  am  disposed 
to  agree  with  my  brother  Martin's  construction  of  the  87th  section,  and  to  think  that 
the  legislature  intended  that  these  bonds  should  be  under  the  jurisdiction  of  the 
Court  of  Chancery.  Then  comes  the  21  &  22  Vict.  c.  95,  the  14th  and  15th  sections 
of  which  are  relied  on.  I  do  not  say  whether  the  words  of  those  sections  may  or  may 
not  have  some  retrospective  operation  :  it  is  enough  to  say  that  they  do  not  legalise 
this  action,  which  was  brought  before  that  Act  passed. 

Judgment  for  the  defendant. 
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[87]  The  Metropolitan  Saloon  Omnibus  Company  (Limited)  v.  Hawkins. 
Jan.  24,  1859. — A  Joint  Stock  Company,  incorporated  under  the  19  &  20  Vict, 
c.  47,  may  maintain  an  action  for  libel  against  a  shareholder  in  the  Company. 

[S.  C.  28  L.  J.  Ex.  201 ;  5  Jur.  (N.  S.)  226  ;  7  W.  K.  265.  Followed,  South  Hettm 
Coal  Company  v.  Noiih  Eastern  News  Association,  [1894]  1  Q.  B.  133;  Willmott  v. 
London  Road  Car  Company,  [1910]  2  Ch.  531.] 

Declaration.  The  Metropolitan  Saloon  Omnibus  Company  (Limited),  duly  incor- 
porated by  the  style  and  name  aforesaid  under  and  by  virtue  of  the  provisions  of  a 
certain  act  of  parliament  &c.  (19  &  20  Vict.  c.  47),  by  &c.,  their  attorney,  sue  &c. : 
For  that  the  defendant  falsely  and  maliciously  did  publish  in  a  certain  letter  addressed 
and  sent  by  the  defendant  to  one  R.  Bevan  the  words  following.  (The  declaration 
then  set  out  the  letter,  which  imputed  to  the  Company  insolvency,  mismanagement, 
and  an  improper  and  dishonest  carrying  on  of  its  affairs.)  The  declaration  concluded 
with  an  allegation  that  by  means  of  the  committing  of  the  grievances  by  the  defendant 
the  Company  were  greatly  damaged,  injured,  and  brought  into  public  disgrace  and 
contempt,  and  the  value  of  the  property  of  the  Company  and  of  the  shares  therein 
was  depreciated. 

Plea.  That,  before  and  at  the  time  of  the  committing  of  the  grievance,  the  defen- 
dant was  a  shareholder  in  the  Company,  and  has  ever  since  continued  to  be,  and  was 
at  the  commencement  of  this  suit,  and  now  is,  a  shareholder  in  the  said  Company. 

Demurrer  and  joinder  therein. 

Edwards,  in  support  of  the  demurrer.  To  an  action  for  libel  by  a  Company  incor- 
porated under  the  19  &  20  Vict.  c.  47  it  is  no  answer  that  the  defendant  is  a  share- 
holder in  the  Company.  If  it  were,  this  consequence  would  follow,  that  a  person  who 
bought  a  share  in  a  joint  stock  bank  might  with  impunity  publish  any  slander  against 
it.  For  [88]  the  purposes  of  this  action  the  defendant  is  a  stranger  to  the  corporation. 
[Pollock,  C.  B.  A  corporation  may  maintain  an  action  against  one  of  its  members  to 
recover  a  penalty  incurred  by  violating  a  bye-law.] 

The  Court  then  called  on 

Stammers  to  support  the  plea.  First,  this  is  not  the  case  of  a  municipal  corpora- 
tion, in  which  the  individual  members  are  merged  in  the  corporate  body ;  but  it  is  a 
quasi  corporation  created  by  the  Joint  Stock  Companies  Act  (19  &  20  Vict.  c.  47, 
s.  4),  for  the  purposes  of  trade,  and  which  is  termed  in  the  Act  "  a  partnership."  In 
Ernest  v.  Nicholls  (6  H.  L.  419)  Lord  Wensleydale  said,  with  reference  to  companies 
of  this  kind  :  "  The  legislature  then  devised  the  plan  of  incorporating  these  companies 
in  a  manner  unknown  to  the  common  law,  with  special  powers  of  management  and 
liabilities."  So,  in  Smith  v.  The  Hull  Glass  Company  (8  C.  B.  676),  Wilde,  J.,  said  : 
"  I  am  not  aware  that  what  is  called  a  joint  stock  trading  company,  if  in  fact  a  partner- 
ship exists  between  the  shareholders,  differs  from  an  ordinary  partnership  in  this 
respect."  Again,  in  Ridley  v.  The  Plymouth  Ch-inding  and  Baking  Company  (2  Exch. 
711),  Parke,  B.,  speaks  of  these  joint  stock  companies  as  quasi  corporation!?,  and  for 
some  purposes  a  partnership.  [Channell,  B.  Those  were  cases  of  contract.]  Though 
the  13th  section  of  the  19  &  20  Vict.  c.  47,  s.  4,  uses  the  words  "body  corporate," 
yet  the  companies  created  under  it  are  in  the  same  position  as  under  the  7  &  8  Vict, 
c.  110.  Therefore  the  Company,  being  only  a  quasi  corporation,  is  for  the  purposes 
of  this  action  a  partnership,  and  a  member  of  it  cannot  sue  himself :  Story  on  Partner- 
ship, §  220,  Moffat  and  Others  v.  Van  Millingen  (2  B.  &  P.  124,  note),  Neale  v.  Tvrto7i 
(4  Bing.  149).  [89]  [Martin,  B.  Suppose  this  had  been  an  ordinary  partnership  ;  I  do 
not  see  why  the  other  partners  might  not  have  maintained  an  action  against  one  member 
who  libelled  the  partnership  (see  Robinson  v.  Marchant,  7  Q.  B.  918).]  All  the  shares 
in  the  Company  might  vest  in  one  person,  and  it  would  be  absurd  to  say  that  he  could 
be  at  the  same  time  both  plaintiff  and  defendant.  Secondly,  the  declaration  is  also  bad 
on  the  ground  that  a  quasi  corporation  can  only  maintain  an  action  in  respect  of  matters 
necessarily  incident  to  the  purpose  for  which  it  was  incorporated  :  Paine  v.  Tlie  Guardians 
of  the  Strand  Unim  (8  Q.  B.  326).  [Pollock,  C.  B.  How  are  they  to  obtain  redress 
for  an  injury  done  to  their  business  by  a  libel  1]  They  have  a  remedy  by  indictment 
or  criminal  information.  [Pollock,  C.  B.  That  would  not  repay  them  the  money 
which  they  may  have  lost  through  the  libel]  Thirdly,  if  this  Company  is  to  be  treated 
as  anything  more  than  a  trading  corporation,  there  is  an  entire  merger  of  its  personal 

Ex.  Div.  xiii.— 25 
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character.  There  is  no  instance  of  a  corporation  having  maintained  an  action  for  libel 
or  slander.  Treby,  arguendo  in  the  case  of  The  Quo  Warranto  against  The  City  of  London 
(8  How.  St.  Tr.  1039,  1138),  said  "a  corporation  is  but  a  name,  an  ens  rationis,  a  thing, 
that  cannot  see  or  be  seen,  and  indeed  is  no  substance,  nor  can  do  or  suffer  wrong." 
Under  the  Civil  law,  the  ground  of  action  was  the  injuria,  the  personal  insult  or  con- 
tumely offered  to  the  party  defamed  :  Dig.  lib.  47,  tit.  10, 1.  5,  §  9,  1  Stark,  on  Slander, 
xxxi.  In  like  manner,  all  the  definitions  of  libel  in  our  books  describe  it  as  an  injury 
affecting  personal  character :  The  Case  de  Libellis  Fainosis  (5  Rep.  124  b.),  2  Hawk.  P.  C. 
0.  73,  s.  9,  Bell  v.  Stone  (1  Bos.  &  P.  331),  Com.  Dig.  "Libel "  (A.),  Bac.  Abr.  "Libel." 
In  Bradlep  v.  Methmjn  (2  Selw.  N.  P.  1039,  note,  10th  ed.)  Lord  Hardwicke,  C.  J., 
observed  [90]  that  "the  crime  in  a  libel  does  not  arise  merely  from  the  scandal,  but 
from  the  tendency  which  it  has  to  occasion  a  breach  of  the  peace."  A  corporation  has 
no  character  which  can  be  injured  by  slander.  [Watson,  B.,  referred  to  Williams  v. 
Beaumont  (10  Bing.  260;  3  Moo.  &  S.  705).]  Moreover,  it  might  happen  that  the 
members  who  recovered  the  damages  were  not  those  who  complained  of  the  injury. 

Edwards  was  not  called  upon  to  reply. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plea  cannot  be  sustained.  That  a 
corporation  at  common  law  can  sue  in  respect  of  a  libel  there  is  no  doubt.  It  would 
be  monstrous  if  a  corporation  could  maintain  no  action  for  slander  of  title  through 
which  they  lost  a  great  deal  of  money.  It  could  not  sue  in  respect  of  an  imputation 
of  murder,  or  incest,  or  adultery,  because  it  could  not  commit  those  crimes.  Nor 
could  it  sue  in  respect  of  a  charge  of  corruption,  for  a  corporation  cannot  be  guilty  of 
corruption,  although  the  individuals  composing  it  may.  But  it  would  be  very  odd  if 
a  corporation  had  no  means  of  protecting  itself  against  wrong ;  and  if  its  property  is 
injured  by  slander  it  has  no  means  of  redress  except  by  action.  Therefore  it  appears 
to  me  clear  that  a  corporation  at  common  law  may  maintain  an  action  for  a  libel  by 
which  its  property  is  injured.  Then,  has  a  corporation  created  under  the  19  &  20 
Vict.  c.  47  the  same  power?  Though  that  Act  makes  the  partnership  a  corporation, 
Mr.  Stammers  says  that  this  is  merely  for  the  purpose  of  carrying  on  the  business 
mentioned  in  it,  and  that  it  can  only  sue  in  respect  of  matters  necessarily  incident  to 
that  purpose.  But  in  order  to  carry  on  business  it  is  necessary  that  the  reputation  of 
such  a  corporation  should  be  protected,  and  therefore  in  the  case  of  libel  or  slander  it 
must  have  a  [91]  remedy  by  action.  With  respect  to  the  question  of  partnership,  that 
raises  a  different  consideration.  An  action  cannot  be  brought  by  several  partners 
against  one  of  them,  for  a  party  cannot  be  both  plaintiff  and  defendant.  Then,  can  a 
quasi  corporation,  which  as  a  body  may  sue  other  people,  maintain  an  action  for  libel 
against  one  of  its  own  members?  There  is  no  doubt  that  a  corporation  at  common 
law  can  sue  one  of  its  members  for  a  penalty  incurred  by  breach  of  a  bye-law  ;  and 
why  should  not  a  quasi  corporation  possess  similar  powers  ?  Such  a  corporation  may 
recover  a  debt  from  one  of  its  own  members — indeed  that  is  a  very  common  form  of 
action,  and  the  money  when  recovered  belongs  to  the  whole  body  of  which  the  defen- 
dant is  a  member.  Then,  if  a  quasi  corporation  may  sue  for  the  recovery  of  money, 
surely  it  must  also  have  the  power  to  protect  itself  against  injury  by  an  action  for 
libel  ?    Upon  these  grounds  I  think  that  the  action  is  maintainable. 

Martin,  B.  I  am  of  the  same  opinion.  This  is  an  action  for  libel,  in  which  a 
joint  stock  company  is  plaintiff ;  and  it  is  argued  that  such  an  action  cannot  be  main- 
tained. No  doubt,  in  looking  into  the  old  books,  nothing  on  the  subject  will  be  found  ; 
but  in  modern  times  there  has  sprung  up  a  class  of  corporations  which  are  trading 
bodies,  such  as  dock  and  canal  companies,  and  it  is  no  where  laid  down  that  such 
corporations  are  deprived  of  the  protection  of  the  law  in  case  they  are  libelled.  If  so, 
the  Hull  Dock  Company  might  be  libelled  with  impunity  by  one  of  its  members  assert- 
ing that  a  dock  was  in  such  a  state  that  no  vessel  could  come  into  it ;  but  there  is  no 
pretence  for  saying  that  in  such  case  the  Company  could  not  sue  in  respect  of  the 
injury  done  to  its  trade  [92]  by  the  libel.  As  my  Lord  said,  there  may  be  particular 
kinds  of  libel  which  cannot  affect  a  corporation,  but  in  respect  of  such  libels  as  are 
injurious  to  it  an  action  may  be  maintained.  Then  is  it  any  answer  that  the  libeller  is  a 
member  of  the  corporate  body  ?  By  the  19  &  20  Vict.  c.  47,  s.  4,  the  Company  became 
in  effect  "  a  body  corporate,"  that  is,  it  has  an  existence  separate  and  distinct  from  that 
of  its  members ;  and  there  is  nothing  to  make  an  action  by  the  body  corporate  an 
action  by  the  individual  members.  If  the  defendant  had  been  run  over  by  an  omnibus 
of  the  Company,  according  to  Mr.  Stammers's  argument,  he  could  have  maintained  no 
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action  for  the  injury  done  to  him.  But  if  a  member  of  the  corporation  may  maintain 
an  action  against  it  for  injury  to  him,  the  corporation  may  maintain  an  action  against 
him  for  injury  to  it.  I  said,  in  the  course  of  the  argument,  that  I  did  not  see  why,  in 
the  case  of  an  ordinary  partnership,  the  other  members  might  not  maintain  an  action 
against  one  partner  who  libelled  it;  and  the  case  of  Longman  v.  Pole  (Moo.  &  M. 
223)  supports  that  view.  That  was  an  action  by  five  members  of  a  partnership  firm, 
charging  the  defendant  with  colluding  with  the  other  partner  to  injure  them.  It  was 
objected  that  the  plaintiffs  could  not  maintain  the  action  in  their  joint  names,  they 
having  no  joint  capacity  independent  of  the  other  partner,  and  no  joint  partnership 
fund  of  their  own  distinct  from  him,  at  the  time  of  the  tort  charged,  and  therefore  it 
could  not  be  to  their  joint  damage.  But  Lord  Tenterden  said :  "  I  think  in  point 
of  law  this  action  is  maintainable  ;  if  a  person  colludes  with  one  partner  in  a  firm  to 
enable  him  to  injure  the  other  partners,  I  think  they  can  maintain  a  joint  action  against 
the  person  [93]  so  colluding."  Here  the  defendant  is  a  distinct  person  from  the 
corporation  who  sues. 

Watson,  B.  I  am  also  of  opinion  that  the  plaintiff's  are  entitled  to  judgment. 
It  is  said  that  no  action  for  libel  will  lie  by  a  quasi  corporation,  because  it  is  created 
for  certain  purposes  only,  and  does  not  differ  from  an  ordinary  partnership.  But  it 
is  clear  that  an  ordinary  partnership  would  have  a  right  to  maintain  an  action  against 
one  of  its  members  for  injury  to  their  real  or  personal  property,  and  for  all  wrongs 
done  to  them.  Then  suppose  the  firm  becomes  incorporated,  but  not  for  all  purposes, 
is  the  law  to  afford  no  protection  to  theml  One  of  the  safeguards  to  individuals 
against  libel  is  the  remedy  by  action ;  and  I  cannot  conceive  a  proposition  more 
dangerous  than  this,  that  because  a  company  is  incorporated  they  have  no  appeal  to 
a  Court  of  justice  if  they  are  libelled.  During  the  argument  I  referred  to  the  case 
in  the  Common  Pleas  of  IVilliams  v.  BeaumontJ^a)  where  a  joint  stock  company  were 
empowered  to  sue  in  the  name  of  their  chairman,  and  it  was  held  that  they  might  sue 
in  his  name  for  a  libel  on  the  Company.  As  to  the  plea  of  the  defendant,  it  is  difficult 
to  deal  with  it.  He  says,  in  eff"ect,  "  I  am  a  member  of  the  corporation,  and  therefore 
I  have  a  right  to  libel  it."  That  is  a  startling  proposition.  If  it  were  true,  a  person 
might  buy  a  single  share  in  a  banking  company  and  libel  it  with  impunity.  Such 
a  state  of  the  law  would  utterly  destroy  the  business  of  these  companies.  In  this 
respect  I  cannot  distinguish  between  corporations  created  [94]  for  certain  purposes 
and  corporations  at  common  law  ;  they  all  have  a  perpetual  succession  and  a  common 
seal.  Why  are  we  to  make  a  distinction  when  the  legislature  says  that  these  joint 
stock  companies  shall  be  corporations  1  It  is  one  of  the  incidents  of  a  corporation  that 
it  may  sue  and  be  sued  in  the  corporate  name,  and  for  the  purposes  of  the  suit  a 
member  of  the  corporation  is  a  mere  stranger.  It  would  make  strange  work  in  the 
law  if  we  were  to  hold  that  the  ordinary  incidents  of  a  corporation  did  not  attach  to 
companies  incorporated  by  act  of  parliament. 

Judgment  for  the  plaintiff. 

The  Attorney  General  v.  John  Brunning.  Jan,  31,  1859. — A  testator  having 
by  a  valid  contract  agreed  to  sell  a  freehold  estate  for  115,0001.,  and  received 
a  deposit  of  15,0001.  in  his  lifetime,  the  contract  was  specifically  performed  and 
the  remainder  of  the  purchase  money  paid  to  his  executor  after  his  death.  Held, 
that  probate  duty  was  not  payable  in  respect  of  any  portion  of  the  115,0001.  as 
part  of  the  personal  estate  of  the  testator. 

[S.  C.  28  L.  J.  Ex.  125 ;  7  W.  R.  308 :  reversed  1860,  8  H.  L.  Cas.  243 ; 
11  E.  R.  421  (with  note).] 

Information  to  obtain  payment  of  the  probate  duty  payable  in  respect  of  the  estate 
and  eff'ects  of  W,  W.  Hope,  deceased,  the  testator  hereinafter  mentioned,  and  the 
question  for  the  decision  of  the  Court  is  whether  the  purchase  money  of  part  of  the 

(a)  10  Bing.  260;  3  Moo.  &  S.  705.  The  report  in  Moore  &  Scott  describes  the 
Company  as  a  corporation,  but  it  appears  by  the  report  in  Bingham  that  they  were 
not.  The  9th  section  of  their  Act,  53  Geo.  3,  c.  ccvi.,  provides  "  That  nothing  in  this 
Act  contained  shall  extend,  or  be  deemed,  construed,  or  taken  to  extend,  to  incorporate 
the  said  society  or  partnership." 
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testator's  real  estate  which  was,  at  the  time  of  his  death,  subject  to  a  valid  binding 
contract  for  sale,  made  and  entered  into  by  him  in  his  lifetime,  but  not  carried  out 
and  completed  till  after  his  death,  is  liable  to  probate  duty. 

2.  The  testator  W.  W.  Hope,  on  the  15th  of  May,  1851,  made  his  will,  and  thereby 
devised  and  bequeathed  all  his  real  and  personal  estate  to  V.  H.  Crosby,  his  heirs, 
executors,  administrators  and  assigns  absolutely,  and  appointed  the  defendant 
Brunning  the  sole  executor  thereof. 

3.  The  testator  died  in  January,  1855,  and  probate  of  the  said  will  and  codicil 
was,  in  June,  1 855,  duly  granted  out  of  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  to  the  defendant  Brunning,  who  thereupon  became  [95]  the  sole  legal 
personal  representative  of  the  testator,  and  took  upon  himself  the  execution  of 
his  will. 

4.  On  the  4th  of  September,  1 854,  the  testator  had  entered  into  a  written  agreement 
with  Mrs.  Honoria  Hungerford,  as  the  guardian  of  Miss  C.  Thornhill,  for  the  sale  of 
a  certain  part  of  his  real  estate  for  the  sum  of  1 15,0001.  This  agreement  was  confirmed 
by  order  of  the  Court  of  Chancery,  and  was  at  the  time  of  the  testator's  death  a  valid 
subsisting  agreement  for  the  sale  of  the  real  estate  therein  comprised,  which  he  was 
liable  specifically  to  perform.  A  deposit  of  15,0001.  had,  prior  to  the  28th  of  December, 
1854,  been  actually  paid  into  the  hands  of  a  stakeholder  on  account  of  the  purchase 
money,  and  since  the  testator's  death  the  said  agreement  has  been  specifically  per- 
formed and  carried  into  execution  by  the  persons  entitled  to  his  estate,  and  the  whole 
of  the  purchase  money  of  115,0001.  has  been  received  by  the  defendant  as  the  executor 
of  the  testator's  will.  The  testator  had,  at  the  time  of  his  death,  a  good  marketable 
title  to  the  real  estate  comprised  in  the  said  agreement,  and  the  same  was,  after  his 
death,  approved  of  by  the  Court  and  accepted  on  behalf  of  the  purchaser. 

5.  The  estate  of  the  testator  in  respect  of  which  probate  was  to  be  granted  was 
sworn  by  the  defendant  to  be  under  10,0001.,  and  he  paid  the  probate  duty  in  respect 
of  that  sum  amounting  to  1801.  ;  but  no  part  of  the  purchase  money  or  sum  of  115,0001. 
was  included  in  the  said  sum  of  10,0001.  If  it  had  been  so  included,  as  it  ought  to 
have  been,  the  probate  duty  payable  on  the  testator's  estate  would  have  amounted  and 
did  in  fact  amount  to  the  sum  of  18001.,  so  that  after  giving  the  defendant  credit  for 
the  sum  of  1801.  actually  paid  by  him,  as  before  stated,  the  sum  of  16201.  still  remains 
due  from  him  on  account  of  such  duty,  &c. 

The  information  prayed  that  the  defendant  might  answer  [96]  the  premises  and 
matters  aforesaid ;  that  it  might  be  declared  that  the  sum  of  115,0001.  formed  part 
of  the  personal  estate  of  the  testator  and  was  liable  to  probate  duty,  and  that  the 
amount  payable  in  respect  of  such  duty  might  be  ascertained  (if  necessary)  under  the 
direction  of  the  Court,  and  that  the  defendant  as  the  executor  of  the  testator's  will 
might  be  decreed  to  pay  such  duty  to  the  Receiver  General  of  Inland  Revenue  on 
behalf  of  her  Majesty,  and  that  for  the  purposes  aforesaid  all  proper  accounts,  &c. 
might  be  taken  and  made,  the  Attorney  General  on  behalf  of  her  Majesty  waiving  all 
pains,  penalties,  &c.,  and  for  further  relief,  &c. 

The  answer  of  the  defendant  admitted  the  facts  charged  in  the  information,  but 
alleged  that  the  testator's  title  to  the  real  estate  comprised  in  the  agreement  was  after, 
but  not  before  his  death,  approved  by  the  Court  and  accepted  on  behalf  of  the  infant 
purchaser. 

The  Solicitor  General  and  A.  Hanson  argued  for  the  Crown. (a)  A  person  who 
has  contracted  to  sell  an  estate  has  the  legal  ownership  of  the  land,  but  only  as  a 
security  for  the  payment  of  the  purchase  money.  The  beneficial  interest  in  the  land 
passes  to  the  purchaser,  and  he  becomes  a  trustee  of  the  purchase  money  for  the  seller. 
In  Sugden's  Vend.  &  Purch.,  p.  146  (13th  edition),  it  is  said,  "Equity  looks  upon 
things  agreed  to  be  done  as  actually  performed  ;  consequently,  when  a  contract  is 
made  for  sale  of  an  estate,  equity  considers  the  vendor  as  a  trustee  for  the  purchaser 
of  the  estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase  money  for  the 
vendor."  And  at  page  148,  "If  the  vendor  die  before  payment  of  the  purchase 
money,  it  will  go  to  his  executors  and  form  part  of  his  assets."  The  question  is, 
whether  such  purchase  money  due  to  the  [97]  testator  is  part  of  his  estate  in  respect 
of  which  probate  is  granted.  It  is  a  credit  of  the  testator.  The  testator  having  sold 
the  estate,  two  forms  of  proceeding  to  recover  the  purchase  money  are  open  to  his 

(a)  Jan.  20.     Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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representatives,  viz.,  an  action  at  law  or  a  suit  for  the  specific  performance  of  the 
contract.  In  either  case  probate  would  be  essential  to  constitute  a  title  to  sue,  and 
therefore  it  would  be  necessary  to  shew  that  the  probate  duty  paid  was  sufficient  to 
cover  the  value  of  the  property.  If  the  contract  is  not  valid,  or  the  title  to  the  property 
turns  out  to  be  defective,  so  that  the  contract  cannot  be  enforced,  the  liability  to  duty 
does  not  arise.  Here,  however,  the  purchaser  would  have  had  no  defence  to  a  suit 
by  the  vendor  for  the  purchase  money.  [Martin,  B.  Suppose  the  vendee  had  refused 
to  complete  the  purchase,  and  the  vendor  had  sued  for  damages'?]  Probate  duty 
would  have  been  payable  upon  anything  which  the  executor  might  have  recovered  in 
that  action.  The  right  of  action  is  part  of  the  property  of  the  testator,  and  it  cannot 
be  that  because  the  personalty  may  be  of  more  or  less  value,  as  one  or  other  remedy 
is  adopted,  that  no  probate  duty  at  all  is  payable.  The  vendor  had  a  right  to  compel 
the  purchaser  to  complete  the  contract.  In  Matson  v.  Swifl  (8  Beav.  368),  a  person 
had  conveyed  certain  lands  to  trustees  upon  trusts  for  sale,  and  after  payment  of  his 
debts  to  hold  the  balance  in  trust  for  himself,  his  executors  and  administrators,  as 
part  of  his  personal  estate,  without  any  equity  in  favour  of  his  heir,  notwithstanding 
that  the  estate  might  remain  unconverted  at  the  time  of  his  death.  The  person  who 
created  the  trust  died,  no  sale  having  taken  place  in  his  lifetime.  The  Crown  claimed 
probate  duty  upon  the  ground  that  the  property  was  impressed  with  the  character  of 
personalty  by  the  trust  for  sale.  It  was  answered  that  although,  [98]  as  between  the 
heir  at  law  and  the  executor,  the  heir  could  in  no  case  claim,  yet  it  did  not  follow  that 
the  land  ever  would  be  sold.  If  the  personal  representative  were  to  pay  the  debts, 
he  would  be  at  liberty  to  say  :  "  The  sale  was  merely  a  mode  of  raising  money  to  pay 
the  debts.  I  was  the  person  to  be  benefited.  The  Crown  cannot  insist  that  the  land 
shall  be  sold."  In  that  case  the  probate  was  not  essential  to  give  a  title  to  the  property, 
as  it  would  have  been  to  enable  the  executor  to  recover  the  purchase  money  here. 
The  decision  has,  however,  not  been  considered  satisfactory.  It  may  be  argued  that, 
supposing  the  defendant  be  liable  to  pay  probate  duty  and  the  purchaser  to  have  died 
before  the  completion  of  the  purchase,  double  duty  would  have  been  payable.  But  if 
a  debtor  dies,  probate  is  taken  out  in  respect  of  the  whole  of  his  personal  estate,  and 
the  executor,  on  paying  the  debts,  may  afterwards  obtain  a  return  of  probate  duty : 
55  Geo.  3,  c.  184,  s.  40;  5  &  6  Vict.  c.  79,  s.  23  (see  Trevor  on  Taxes  on  Succession, 
p.  57).  In  such  a  case  duty  would  be  payable  by  both  parties  in  the  first  instance; 
but  on  payment  of  the  price  of  the  estate  the  purchaser's  executor  would  have  been 
entitled  to  get  back  the  duty  paid  by  him.  So  that  unless  the  vendor  is  liable  both 
would  escape.  In  Cusfance  v.  Bradshaw  (4  Hare,  315),  one  of  two  partners  died,  the 
firm  being  possessed  of  a  considerable  real  estate.  Now,  in  equity,  the  only  right 
which  a  partner  has  is  to  a  share  of  the  surplus  money.  If  land  forms  a  part  of  the 
assets  of  the  firm,  the  interest  of  a  partner  in  the  land  is  of  the  same  nature.  Under 
these  circumstances  the  Crown  claimed  probate  duty  in  respect  of  the  value  of  the 
land.  But  the  Court  said  that,  though  the  land  was  personal  estate  in  a  certain  sense, 
yet  the  Crown  had  no  right  to  say  that  the  land  should  be  turned  into  money ;  the 
partners  might  choose  to  divide  it.  In  the  present  case  [99]  the  price  of  the  estate 
was  property  which  the  executor  was  entitled  to  recover  by  virtue  of  the  probate. 
Lord  Abinger,  in  Piatt  v.  Eotith  (6  M.  &  W.  791),  said,  "Probate  duty  is  granted  in 
respect  of  such  part  only  of  the  assets  as  the  executor  can  recover  by  virtue  of  the 
probate."  The  money  belonged  to  the  executor,  and  in  equity  he  could  have  recovered 
it.  The  heir  at  law  would  only  have  been  a  necessary  party  because  he  had  a  right 
to  dispute  the  validity  of  the  contract :  lloherts  v.  Marchant  (1  Phillips,  370).  In  Cook 
V.  Ch-egsmi  (3  Drewry,  547),  it  was  held  that  the  equity  of  redemption  on  a  mortgage 
of  a  sum  of  money  charged  on  land  was  legal  assets  in  the  hands  of  the  executor. 
Vice  Chancellor  Kindersley  pointed  out  that  "  the  general  principle  is,  that  a  Court 
of  law  would  treat  as  assets  every  item  of  property  come  to  the  hands  of  the  executor 
which  he  has  recovered,  or  had  a  right  to  recover,  merely  virtute  officii,  i.e.  which  he 
would  have  had  a  right  to  recover  if  the  testiitor  had  merely  appointed  him  executor 
without  saying  anything  about  his  property  or  the  application  thereof.  .  .  .  The 
general  principle  applies  to  an  equity  of  redemption  of  a  chattel  interest,  whetber  real 
or  personal ;  and  such  an  equity  of  redemption  would  be  legal  assets."  Applying  that 
doctrine  to  the  present  case,  this  debt  formed  part  of  the  legal  assets  of  the  testator, 
though  it  might  possibly  have  been  only  recoverable  in  a  Court  of  equity,  because  it 
came  to  his  hands  virtute  oflScii.     It  is  therefore  liable  to  dutf.     In  Coates  v.  Brown 
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(1  Add.  345),  in  order  to  shew  that  the  deceased  possessed  bona  notabilia,  the  Court 
relied  on  the  fact  that  in  his  lifetime  he  had  bargained  and  sold  an  estate  to  one 
Cooper,  resident  without  the  jurisdiction  of  his  diocesan.  [Martin,  B.  In  that  case 
there  seems  to  have  been  a  conveyance  in  the  lifetime  of  the  testator.] 

[100]  Phipson  and  Osier,  for  the  defendant.  The  principles  upon  which  this  case 
must  be  decided  are  well  settled,  and  have  been  distinctly  enunciated  in  various  cases 
on  the  subject  of  probate  duty,  though  the  precise  point  in  this  case  has  not  been 
decided.  Probate  duty  is  payable  on  that  part  on^y  of  a  testator's  property  which 
the  Ordinary  would  have  had  jurisdiction  to  distribute  iq  pios  usus.  That  property 
is  personal  property,  viz.,  such  as  was  personalty  at  the  time  of  the  testator's  death. 
The  only  other  qualification  of  the  proposition  is  that  it  must  lie  within  the  jurisdiction 
of  the  Ordinary.  It  is  argued  that  where  a  testator  dies  seised  in  fee  of  real  estate, 
probate  duty  may  be  payable  on  that  estate  as  part  of  his  personal  estate.  The  reason 
assigned  is  that  the  owner  having  impressed  on  the  property  the  character  of  personalty, 
the  Court  of  Chancery  treats  it  as  such.  But  the  nature  of  the  property  is  not  changed  ; 
the  real  meaning  of  the  doctrine  is  this,  that  equity  imputes  a  trust  to  the  person  having 
the  legal  estate  in  the  property,  to  carry  out  the  declared  intention  in  favour  of  the 
persons  intended  to  be  benefited,  and  none  other.  The  very  case  before  the  Court 
was  put  by  Lord  Langdale  in  Matson  v.  Swift  (8  Beav.  368 ;  see  p.  376).  That  case  is 
an  authority  that  where  a  testator  in  his  lifetime  has  conveyed  property  in  trust  for 
sale,  and  thereby  "  converted  it  out  and  out,"  it  is  only  considered  as  converted  for 
the  purposes  declared,  and  not  for  fiscal  purposes.  It  is  admitted  by  the  Crown  that 
where  there  has  been  a  contract  for  the  sale  of  land,  not  carried  out  at  the  time  of  the 
decease'of  a  testator,  the  probate  duty  will  vary  according  to  the  contingency  whether 
the  purchase  is  completed  or  not.  But  how  could  the  Ordinary  have  jurisdiction  to 
distribute  to  pious  uses  real  estate  which  may  be  personalty,  or  not,  according  to  the 
issue  of  a  doubtful  suit  as  to  whether  there  [101]  is  a  good  contract,  or  a  good 
marketable  title.  The  principle  is,  that  the  duty  attaches  upon  that  only  which  is  in 
fact  personalty  at  the  time  of  the  testator's  death,  and  not  upon  that  which  is  in  fact 
realty.  The  duty  is  paid  under  the  55  Geo.  3,  c.  184,  Schedule,  part  3.  The  38th 
section  of  the  same  statute  provides  that  no  ecclesiastical  Court  shall  grant  probate 
without  an  affidavit  that  the  estate  and  effects  of  the  deceased,  in  respect  of  which 
probate  is  to  be  granted,  "are  under  the  value  therein  specified,"  in  order  that  the 
proper  and  full  stamp  duty  may  be  paid  on  such  probate.  In  The  Attwiiey  General 
v.  Hope  (1  C.  M.  &  R.  530)  it  was  held  that  probate  duty  was  not  payable  on  foreign 
bonds.  Yet,  to  enable  the  executor  to  recover  possession  of  the  bonds  in  this  country, 
it  might  have  been  necessary  to  obtain  probate  here.  So  probate  may  be  necessary 
as  evidence  to  enable  an  executor  to  avail  himself  of  equitable  assets.  But  the  probate 
need  not  be  stamped  in  respect  of  the  value  of  such  assets.  Suppose  in  the  present 
case  the  vendee  had  died,  must  the  115,0001.  have  been  considered  as  land,  and 
therefore  not  subject  to  probate  duty  in  the  hands  of  his  executors'?  It  is  submitted 
that  in  such  case  duty  must  have  been  paid  on  the  115,0001.,  and  the  executor  of  the 
vendee  having  paid  it,  would  not  have  been  entitled  to  recover  it  back.  There  was 
no  debt  due  to  the  testator's  estate  at  the  time  of  his  decease,  there  having  been  no 
actual  conveyance  of  the  land:  Green  v.  Bicknell  (8  A.  &  E.  701);  per  Parke,  B., 
Hallen  v.  Bunder  (1  C.  M.  &  R.  266;  seep.  271),  The  Attorney  General  v.  Dimond 
(1  C.  &  J.  356),  where  it  was  held  that  probate  duty  was  not  payable  in  respect  of 
French  Rentes  belonging  to  a  testator  dying  in  this  country,  though  administered 
here,  establishes  that  the  probate  is  granted,  not  in  respect  of  the  assets  generally, 
but  in  respect  of  such  part  of  them  as  were,  at  the  time  of  the  testator's  [102]  death, 
within  the  jurisdiction  of  the  spiritual  judge.  The  Attorney  General  v.  Hope  (1  C.  M. 
&  R.  530)  is  to  the  same  effect.  In  Pearse  v.  Pearse  (9  Sim.  430)  a  testator  domiciled 
in  England  had  in  the  hands  of  his  agents  in  India  certain  promissory  notes  of  the 
East  India  Company,  payable  in  India.  The  directors  came  to  a  resolution  that  the 
holders  might  have  an  option,  which  the  testator  exercised,  of  having  them  converted 
into  stock  and  paid  in  this  country.  The  conversion  was  not  completed  at  the  time 
of  his  death.  The  Vice  Chancellor  held  that  probate  duty  was  not  payable  because, 
though  there  was  no  doubt  of  the  testator's  intention,  there  was  no  debt  due  to  him 
which  could  have  been  sued  for  in  this  country.  In  The  Attorney  General  v.  Bouwens 
(4  M.  &  W.  171),  it  was  held  that  probate  duty  was  payable  in  respect  of  foreign 
bonds  transferable   by  delivery  here.     But  the  Court  affirm  the  principle  that  the 
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jurisdiction  to  grant  probate  "can  only  be  exercised  in  respect  of  those  eflFects  which 
he  (the  Ordinary)  would  have  himself  to  administer  in  case  of  intestacy,  and  which 
must  therefore  have  been  so  situated  that  he  could  have  disposed  of  them  in  pios  usus." 
The  question  then  is,  had  the  Ordinary  jurisdiction  ]  The  tests  are,  the  situs  and  the 
nature  of  the  property.  In  Piatt  v.  Routh  (6  M.  &  W.  756)  the  question  was,  whether 
probate  duty  was  payable  in  respect  of  a  fund  over  which  the  testatrix  had  a  general 
power  of  appointment,  and  the  Court  decided  that  no  duty  was  payable  on  the  probate, 
because  the  Ordinary  never  could  under  any  circumstances  have  had  any  right  to 
interfere  with  the  property,  and,  whether  probate  was  granted  or  not,  the  executor 
qua  executor  could  have  no  title  to  any  part  of  the  property.  Custance  v.  Bradshaw 
(4  Hare,  315)  affirms  the  doctrine  of  Matson  v.  Swift  (8  Beav.  368).  Though  in  the 
present  case  there  was  [103]  an  actual  sale  in  the  lifetime  of  the  testator,  and  not  a 
mere  direction  to  sell,  the  parties  may  never  carry  out  the  contract.  The  Crown 
cannot  say  they  shall  not  release  each  other.  In  Mules  v.  Jennings  (8  Exch.  830), 
where  the  question  arose  on  the  Legacy  Duty  Act,  the  Lord  Chief  Baron  pointed  out 
that  it  would  be  an  extremely  inconvenient  principle  to  introduce,  "  that  the  decision 
of  to-day  on  the  part  of  the  individual  entitled  should  give  the  Crown  legacy  duty ; 
whereas,  if  he  changed  his  opinion  to-morrow,  the  Crown  would  have  no  such  right." 
In  order  to  entitle  the  Crown  to  probate  duty,  it  is  not  enough  to  shew  that,  if  this 
money  had  come  to  the  hands  of  the  executor,  it  would  have  been  an  answer  to  a  plea 
of  plene  administravit.  The  right  of  the  vendor  to  the  purchase  money  is  not  a 
separate  chattel  interest,  so  as  to  fall  within  the  class  of  bona  notabilia,  but  is  united 
to  and  mixed  up  with  the  ownership  of  the  land.  The  vendor  is  not  a  mere  trustee 
for  the  purchaser.  A  general  devise  of  land  in  trust  for  sale,  which  would  not  pass 
trust  estates,  will  pass  an  estate  which  the  testator  has  contracted  to  sell :  Wall  v. 
Bright  (1  Jac.  &  W.  494).  In  Piatt  v.  Routh  (6  M.  &  W.  756,  793)  it  is  said  to  be 
clear  that  no  probate  duty  is  payable  where  a  charge  on  land  is  created  by  the  owner 
of  the  fee  simple. 

The  Solicitor  General,  in  reply.  It  is  not  denied  that  the  test  is,  could  the 
Ordinary  have  distributed  the  money  to  pious  uses  1  But  it  is  a  fallacy  to  suppose  that 
it  is  necessary  to  shew  that  the  Ordinary  could  have  sued  for  the  debt.  When  the 
property  vested  in  the  Ordinary,  neither  he  nor  any  other  person  could  have  sued : 
2  Inst.  398.  A  right  of  action  to  the  personal  representatives  of  an  intestate  was 
[104]  given  for  the  first  time  by  31  Ed.  1,  stat.  1,  c.  19.  [Martin,  B.  Do  you 
contend  that  at  common  law  the  death  of  a  person  released  debts  due  to  him?] 
If  he  died  intestate.  Probate  duty  is  payable  in  respect  of  that  property  of  which, 
if  it  had  come  to  the  hands  of  the  Ordinary,  he  could  have  said  that  it  was  personal 
estate,  and  that  therefore  he  was  entitled  to  distribute  it  to  pious  uses.  If  the  executor 
finds  a  contract  which  is  prima  facie  valid  and  enforceable,  if  he  intends  to  treat  it  as  a 
contract,  and  thinks  it  can  be  enforced,  he  is  bound  to  treat  it  as  part  of  the  testator's 
personal  estate,  and  pay  duty  upon  it.  If  he  is  wrong,  he  can  get  a  return  of  duty, 
under  the  40th  section  of  the  55  Geo.  3,  c.  184.  The  claim  of  the  Crown  does  not 
rest  on  the  ground  of  any  equitable  conversion  of  the  land,  but  is  a  claim  to  duty 
upon  the  price  to  be  paid  for  it,  which  belongs  to  the  executor.  Therefore,  supposing 
Mutsm  V.  Sivift  (8  Beav.  368)  and  Custance  v.  Bradshaw  (4  Hare,  315)  to  be  rightly 
decided,  this  case  is  distinguishable.  In  those  cases  there  was  no  person  from  whom 
money  was  claimable  at  the  death  of  the  testator.  [Pollock,  C.  B.  In  the  present 
case  the  money  was  clearly  not  due  at  law ;  a  Court  of  common  law  could  have  done 
nothing,  except  perhaps  give  damages  for  a  breach  of  the  contract]  The  executor 
would  have  had  no  difficulty  in  enforcing  a  specific  performance  in  a  Court  of  equity. 
He  had  a  clear  right  in  equity  to  the  money,  and  his  position  was  that  of  a  mortgagee 
having  a  debt  secured  upon  land.  The  real  question  is,  in  what  character  does  the 
executor  claim  the  purchase  money  1  Does  he  claim  as  the  person  representing  the 
personal  estate,  or  as  the  person  designated  by  the  will  to  take]  The  executor 
claimed  because  the  contract  of  the  testator  devolved  upon  him  as  executor :  [105] 
therefore  the  right  of  suit  on  the  contract  was  within  the  probate.  The  Attorney 
General  v.  Bouwnes  (4  M.  &  W.  171)  shews  that  if  a  testator  has  property  situate  in 
this  country  in  the  shape  of  contracts  which  cannot  be  sued  on  here,  yet  if  they  can 
be  sold  and  transferred  by  delivery,  and  so  turned  into  money  here,  probate  duty 
must  be  paid  upon  them. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  an  information  to  recover  probate  duty.  The  testator 
William  Hope,  by  a  valid  contract  in  writing,  agreed  to  sell  a  freehold  estate  for 
115,0001.  At  the  time  of  the  contract  15,0001.  was  paid  as  a  deposit  into  the  hands 
of  a  stakeholder.  After  his  death  the  contract  was  specifically  performed,  and 
the  whole  purchase  money  paid  to  the  defendant,  as  his  executor.  The  title  to  the 
estate  was  a  good  marketable  title,  and  was  accepted  on  behalf  of  the  purchaser,  and 
the  estate  was  lawfuly  conveyed  to  her. 

The  question  is,  whether  this  115,0001.  is  subject  to  probate  duty,  and  it  depends 
upon  the  true  construction  of  the  statute  55  Geo.  3,  c.  184,  Schedule,  part  3.  The 
statute  imposes  an  ad  valorem  duty  upon  the  A^alue  of  the  estate  and  effects  of  the 
testator,  in  respect  of  which  the  probate  is  granted ;  and  by  the  38th  section  the 
executor  is  to  make  an  affidavit  of  the  value  of  the  estate  and  eflfects.  In  case  of 
testaments,  or  intestacy,  for  centuries,  until  the  establishment  of  the  Probate  Court, 
the  jurisdiction  was  generally  vested  in  the  bishops  of  the  diocese  where  the  goods 
were  situate,  usually  styled  the  Ordinary,  It  was  their  office,  or  that  of  the  tribunals 
belonging  to  them,  to  judge  of  the  validity  of  wills,  and  to  grant  to  the  executor 
probate  or  [106]  authority  to  perform  the  directions  of  the  will.  The  jurisdiction 
arose  entirely  by  reason  of  the  goods  of  deceased  persons  being  locally  situate  within 
their  jurisdiction.  (See  Dyke  v.  Walford  (5  Moo.  P.  C.  490),  Eegina  v.  Commissioners 
of  Stamps  and  Taxes;  Re  Ostell  (18  L.  J.  Q.  B.  201.) 

Upon  strict  legal  considerations  there  is  no  doubt  that  probate  could  not  be 
granted  in  respect  of  freehold  land  contracted  to  be  sold,  but  not  conveyed.  At  the 
time  of  the  death  of  the  testator  it  was  realty,  and  would  on  his  death  vest  in  the 
heir.  In  an  action  against  the  heir,  on  the  obligation  of  his  ancestor,  the  estate 
would  be  assets  on  an  issue  of  riens  per  descent.  If  the  contract  was  broken  in  the 
lifetime  of  the  testator,  the  executor  might  bring  an  action  for  damages.  If  broken 
after  the  testator's  death  the  executor  could  only  sue,  if  at  all,  for  the  damage  to  the 
personal  estate.     In  either  case  the  damages  might  be  merely  nominal. 

A  Court  of  equity,  on  the  other  hand,  for  some  purposes,  treats  the  realty  in  such 
case  as  impressed  with  the  character  of  personalty.  In  equity,  a  thing  agreed  to  be 
done  is  looked  upon  as  done,  and  Lord  St.  Leonards,  in  his  book  on  Vendors  and 
Purchasers,  chap.  4,  sect.  1,  paragraphs  1,  7,  8,  says,  that  where  a  contract  is  made 
for  sale  of  an  estate,  equity  considers  the  vendor  as  a  trustee  for  the  purchaser,  and 
the  purchaser  as  a  trustee  of  the  purchase  money  for  the  vendor.  The  death  of  the 
vendor  before. the  conveyance  is  immaterial,  and  if  he  die  before  payment  of  the 
purchase  money  it  will  go  to  his  executors  and  form  part  of  his  assets. 

There  are  some  points  as  to  probate  duty  which  we  think  clear. 

First.  The  property  to  be  valued,  in  order  to  fix  the  amount  of  probate  duty  is, 
not  the  value  of  all  the  assets  [107]  which  the  executors  may  ultimately  administer, 
by  virtue  of  the  will,  but  the  value  of  such  part  only,  as,  at  the  death  of  the  testator, 
was,  before  the  late  alteration  in  the  law,  within  the  jurisdiction  of  the  spiritual  judge 
by  whom  the  probate  was  granted.  This  is  settled  by  The  Attorney  General  v.  Dimond 
(1  C.  &  J.  356),  and  21ie  Attorney  General  v.  Hope,  in  the  House  of  Lords  (1  C.  M. 
&  R.  530).  Upon  this  principle  it  was  held,  in  the  former  case,  that  French  Eentes, 
and,  in  the  latter,  that  American  United  States  Stock,  were  not  subject  to  probate 
duty,  being  locally  situate  out  of  the  jurisdiction  of  the  English  Ordinary.  But  the 
executor  is  the  owner  of  all  the  personal  estate  of  the  testator,  and  the  probate  is 
essential  to  authenticate  and  prove  his  light. 

Secondly.  We  think  that,  to  entitle  the  Crown  to  probate  duty,  the  estate 
or  effects  must  be  of  some  definite  value.  This  arises  upon  the  construction  of 
the  statute.  They  must  be  above  the  value  of  201.  to  be  liable  to  probate  duty  at 
all;  and  there  may  be  many  choses  in  action,  in  respect  of  which  the  probate  is 
granted,  and  which  would  have  belonged  to  the  Ordinary,  but  which  nevertheless  are, 
in  our  opinion,  not  subject  to  probate  duty,  because  they  are  incapable  of  definite 
valuation. 

Now,  assuming  that  the  contract  could  be  sued  upon  by  the  executor  at  law,  and 
that  this  was  his  only  remedy,  we  are  of  opinion  that  its  value  would  not  be  subject 
to  probate  duty. 

The  chose  in  action  of  damages  in  an  action  at  law,  for  a  breach  of  such  a  contract, 
might,  as  has  already  been  observed,  be  of  merely  nominal  value,  and,  in  very  many 
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cases,  would  really  be  so.  No  cue  could  make  an  aflBdavit  of  the  value  of  such  a  species 
of  property  ;  it  is  a  thiug  incapable  of  valuation  ;  a  conjecture  might  be  formed  as  to 
what  damages  a  jury  might  give,  but  it  would  be  mere  [108]  conjecture,  and  nothing 
more.  It  might  as  well  be  contended  that,  upon  the  death  of  a  husband  caused  by 
alleged  negligence,  the  widow,  when  taking  out  probate,  should  include  in  her 
valuation  the  damages  which  she  might  hope  to  recover  in  an  action  against  the  party 
causing  the  death.  In  Moses  v.  Grafter  (4  C.  &  P.  524),  Lord  Tenterden  held  that 
the  executor  need  not  even  include  bad  debts  in  the  valuation. 

In  equity,  however,  the  executor  is  deemed  entitled  to  the  purchase  money. 
The  heir  is  bound  to  convey  the  estate  in  pursuance  of  the  contract  of  his  ancestor : 
the  vendee  is  bound  to  pay  the  purchase  money,  and  is  entitled  to  a  conveyance  of 
the  estate.  "  When  an  estate  is  contracted  to  be  sold,  it  is  in  equity  considered,  as 
converted  into  personalty,  from  the  time  of  the  contract : "  Sugden's  Vendors,  ch.  4, 
par.  39.  In  the  same  paragraph  this  is  called  "a  notional  conversion,"  and  elsewhere 
"a  conversion  out  and  out."  No  doubt  it  does  seem  extraordinary  that,  when  an 
executor  is  entitled  to  a  sum  of  money  in  solido  (the  same  as  in  the  case  of  an  ordinary 
legal  debt),  when  the  money  is  to  be  treated,  and  dealt  with  as  assets,  and  when  in 
order  to  recover  it  he  must  of  necessity  obtain  probate,  that  nevertheless  this  money 
is  not  estate  and  effects  of  the  testator  in  respect  of  which  the  probate  is  granted. 
But  it  is  contended  on  the  part  of  the  defendant  that  this  is  so,  and  the  authorities 
relied  on  are  the  cases  of  Matson  v.  Swift  (8  Beav.  368)  and  Cmtance  v.  Bradshaw 
(4  Hare,  315),  In  Matson  v.  Swift  (8  Beav.  368)  A.  B.  had  conveyed  a  freehold 
estate  in  trust  to  sell,  and  raise  money,  and  thereout  to  pay  certain  liabilities,  and  as 
to  the  residue  of  the  trust  money  so  to  be  raised,  to  pay  the  same  unto  A.  B.,  his 
executors,  &c.,  without  any  claim  of  equity  therein,  by,  or  in  favour  of  his  heir  or 
real  representative,  [109]  notwithstanding  that  the  estate  might  remain  unconverted 
at  the  time  of  his  death.  Before  any  part  of  the  estate  was  sold,  A.  B.  died,  having 
made  a  will,  and  appointed  an  executor ;  it  was  afterwards  sold,  and  there  was  a  large 
residue  which  was  treated  as  personalty  in  the  administration  of  the  assets.  The 
Crown  claimed  probate  duty  in  respect  of  this  residue.  Lord  Langdale  was  of  opinion 
that  it  was  not  subject  to  it,  and  for  the  reason,  that  it  was  not  property  to  which  the 
Ordinary  would  have  been  entitled ;  and  he  puts  the  case  of  a  valid  contract  for  the 
sale  of  land,  and  the  death  of  the  vendor  before  the  conveyance,  as  an  instance  to 
illustrate  his  view.  His  judgment  in  substance  is  this: — That  Courts  of  equity,  in 
saying  that  the  owner  has  impressed  upon  real  estate  the  character  of  personalty,  or 
has  converted  "out  and  out,"  realty  into  personalty,  uses  mere  figurative  language, 
and  that  which  is  meant  is,  that  for  purposes  plainly  contemplated  by  the  owner,  and 
to  give  effect  to  the  rights  he  expressly,  or  by  implication,  meant  to  confer,  the  Court 
will  declare,  or  impute  trusts,  and  in  the  execution  of  them,  will  distribute  the 
property,  as  if  it  were  personalty  :  that  Courts  of  equity  have  jurisdiction  to  consider 
the  person  in  whom  the  legal  estate  is  vested,  whether  trustee  created  by  deed,  or 
heir  at  law  by  descent,  as  a  trustee  for  that  purpose,  but  not  for  any  other  purpose : 
that  there  is  a  great  difierence  between  an  actual  conversion  and  that  which  in  equity 
is  called  a  conversion  "out  and  out:"  that  the  latter  is  applicable  to  a  conversion 
which  the  Court  has  jurisdiction  to  make,  and  will  make,  only  by  enforcing  equities 
and  executing  trusts  which  it  declares  or  imputes  for  the  purpose  of  carrying  into 
etfect  the  intention,  expressed  or  implied,  of  the  owner  of  the  land  :  that  the  interest 
of  the  deceased  at  the  time  of  his  death  existed  in  the  form  of  an  equitable  interest  in 
land  of  inheritance,  and  not  in  the  form  of  personal  estate,  and  that  the  actual  [110] 
conversion  not  having  been  made  until  after  the  testator's  death,  the  Crown  was  not 
entitled  to  any  benefit  from  it. 

Applying  the  ratio  decidendi  of  this  judgment,  to  the  present  case,  it  is  entirely 
in  favour  of  the  defendant.  The  purchase  money  is  no  debt  at  law.  The  Ordinary 
would  have  had  no  interest  in  it ;  it  is  a  mere  equitable  right,  and  is  a  trust  for  the 
parties  whom  the  testator  intended  it  should  benefit.  No  trust  was  ever  intended  to 
be  created  for  the  Crown ;  and  according  to  this  case  no  such  trust  will  be  imputed  or 
implied.  If  this  view  be  correct,  the  principle  of  Tke  Afiormy  Gemral  v.  Dimond,  and 
Uie  Attorney  General  v.  H(ype  directly  applies,  and  establishes  that  probate  duty  is  not 
payable. 

The  case  of  Cusiance  v.  BradsJtaw  is  to  the  same  eftect.     The  question  there  was 
whether  freehold  property  belonging  to  a  trading  partnership  was  subject  to  probate 
Ex.  Div.  XIII.  —25* 
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duty.  The  Vice  Chancellor's  judgment  was,  that,  so  long  as  the  freehold  interest 
remains  vested  in  the  testator,  his  right  to  the  conversion  of  it  into  personalty  is  an 
equitable  right,  in  respect  of  which  the  Ordinary  had  no  jurisdiction  ;  and  that  although 
those  who  claim  under  the  testator  are  bound  to  take  the  property,  with  any  character 
he  may  have  imposed  upon  it,  this  will  not  alter  the  real  nature  of  his  interest  in  it, 
at  the  moment  of  his  death,  for  fiscal  purposes.  The  result  therefore  seems  to  be, 
that  the  interest  of  the  executor  in  a  contract  by  the  testator  for  the  sale  of  free- 
hold land,  not  conveyed  to  the  vendee  at  the  time  of  death,  is  not  subject  to 
probate  duty. 

But  there  is  a  test  which  seems  to  us  conclusive,  viz. :  Is  the  purchase  money  of  a 
freehold  estate  contracted  to  be  sold,  but  not  conveyed  at  the  death  of  the  testator, 
legal  or  equitable  assets  1  If  it  be  legal  assets,  it  may  be  reached  at  law ;  it  is  liable 
to  the  debts  of  the  testator  in  the  common  law  Courts,  and  would  have  been  liable  to 
legacies  in  the  [111]  now  abolished  spiritual  Courts,  as  being  within  the  jurisdiction 
of  the  Ordinary.  But,  on  the  other  hand,  if  it  be  equitable  assets,  it  is  subject  to  the 
jurisdiction  of  the  Courts  of  equity  alone ;  neither  the  common  law  Courts  nor  the 
spiritual  Courts  ever  had  any  control  over  it.  And  then,  according  to  The  Attorney 
General  v.  Hope  (1  C.  M.  &  R.  530),  it  is  not  subject  to  probate  duty.  Now  it  is 
settled  law  that  the  proceeds  of  the  sale  of  real  property  are  equitable,  and  not  legal, 
assets :  Williams  on  Executors,  1322,  Barker  v.  May  (9  B.  &  C.  489).  In  our  opinion, 
therefore,  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 

Webb  v.  Ross.  Jan.  21,  1859. — In  trespass  for  breaking  and  entering  the  plaintiff's 
premises,  the  defendant  pleaded  a  justification  under  a  search  warrant  granted  by 
a  justice  of  the  county  of  Stafford.  At  the  trial,  the  defendant  gave  in  evidence 
a  search  warrant  granted  by  a  justice  of  the  borough  of  Wolverhampton,  acting 
as  such,  but  who  was  also  a  justice  of  the  county  of  Stafford  :  Held,  that  the 
evidence  did  not  support  the  plea. 

[S.  C.  5  Jur.  (N.  S.)  126.] 

Declaration.  For  that  before  this  suit  the  defendant  broke  and  entered  a  certain 
outhouse  and  premises  of  the  plaintiff  situate  at  Wordsley,  in  the  county  of  Stafford, 
to  wit,  a  stable  of  the  plaintiff,  and  broke  and  injured  the  door  and  locks,  and  other 
portions  of  the  same,  and  took  and  carried  away  therefrom  and  converted  to  his  own 
use  a  certain  horse  of  the  plaintiffs. 

Plea  (inter  alia).  As  to  the  breaking  and  entering  of  the  said  outhouse  and 
premises,  and  breaking  and  injuring  the  doors  and  locks,  and  the  said  other  portions 
of  the  same,  the  defendant  saith  that  before  and  at  the  time  when,  &c.,  a  certain 
horse  of  the  defendant,  of  great  value,  to  wit,  of  the  value  of  501.,  the  property  of  the 
defendant,  had  been  and  was  feloniously  stolen,  taken  and  carried  away ;  and  the 
defendant,  having  good  and  probable  cause  of  suspicion,  and  suspecting  that  the  said 
horse  was  then  concealed  in  the  said  outhouse  and  premises  of  the  plaintiff,  went  and 
[112]  appeared  before  a  justice  of  the  peace  for  the  county  of  Stafford,  and  charged 
and  alleged  before  and  to  the  said  justice,  that  his,  the  defendant's,  said  horse  had,  by 
some  person  or  persons  unknown,  been  feloniously  stolen  ;  and  that  he,  the  defendant, 
had,  as  the  fact  was,  probable  cause  to  suspect  and  did  suspect,  that  the  said  horse 
was  concealed  in  the  said  outhouse  and  premises  ;  and  thereupon  the  said  justice  made 
and  granted  his  warrant  under  his  hand  and  seal,  thereby  authorizing  and  requiring  a 
certain  constable  to  whom  the  said  warrant  was  directed,  with  necessary  assistance,  to 
enter  as  directed  by  the  said  warrant  into  the  said  outhouse  and  premises  of  the 
plaintiff,  there  to  search  for  the  said  horse,  and  if  the  same  should  be  found  in  the 
said  search,  to  bring  it  and  the  body  of  the  plaintiff  before  the  said  justice;  and 
thereupon  the  said  outhouse  and  premises  were  entered  and  searched  by  the  said 
constable,  in  all  respects  conformably  to  law  and  the  directions  of  the  said  warrant, 
and  the  defendant  and  others  as  his  assistants ;  and  because  at  the  said  time  when, 
&c.,  in  the  said  count  of  the  declaration  mentioned,  the  outer  door  of  the  said  outhouse 
and  premises  in  which,  &c.,  being  the  door  in  the  said  count  mentioned,  was  fastened 
and  stopped  by  and  with  the  said  locks  and  said  other  portions  of  the  said  premises,  and 
the  plaintiff  having  been  first  peaceably  and  quietly  requested  so  to  do  by  the  said 
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constable,  then  refused  to  unfasten  the  same,  and  then  hindered,  obstructed  and  pre- 
vented the  said  constable  from  entering  into  the  said  outhouse  and  premises  in  which, 
&c.,  for  the  purpose  aforesaid,  so  that  without  forcing  and  breaking  open  the  said 
outer  door,  locks  and  other  portions  of  the  said  premises,  the  said  constable  could  not 
at  the  said  time  when,  &c.  enter  into  the  said  outhouse  and  premises  for  the  purpose 
aforesaid,  therefore  the  said  constable  at  the  said  time  when,  &c.,  and  the  defendant 
in  his  aid  and  by  his  com-[113]-mand  for  the  purpose  aforesaid,  and  under  and  by 
virtue  of  the  said  warrant  necessarily  and  unavoidably  committed  the  trespasses 
herein  attempted  to  be  justified,  doing  no  unnecessary  damage  to  the  plaintiff  on  the 
occasion  aforesaid  as  they  lawfully  might  for  the  cause  aforesaid,  which  are  the  said 
several  alleged  trespasses  in  the  introductory  part  of  the  plea  mentioned,  and  whereof 
the  plaintiff  hath  above  in  his  said  declaration  complained  against  the  defendant. 
Issue  thereon. 

At  the  trial,  before  Byles,  J.,  at  the  last  Stafford  Assizes,  the  defendant,  in  support 
of  the  above  plea,  gave  in  evidence  the  following  warrant : — 

"  Borough  of  Wolverhampton,  County  of  Stafford. 
"  To  the  constable  of  the  borough  of  Wolverhampton,  in  the  county  of  Stafford. 

"Whereas  it  appears  to  me,  one  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  borough,  by  the  information  on  oath  of  Thomas  Ross,  of  the  borough  afore- 
said, in  the  said  county,  that  the  following  goods,  his  property,  viz.  a  horse,  have,  by 
some  person  or  persons  unknown,  within  one  month  last  past,  been  feloniously  stolen, 
taken  and  carried  away  out  of  a  field,  at  the  borough  aforesaid,  in  the  said  county, 
and  that  he  hath  just  cause  to  suspect,  and  doth  suspect,  that  the  said  horse  is  con- 
cealed in  the  dwelling  or  outhouse  of  Samuel  Webb. 

"  These  are  therefore  in  her  Majesty's  name  to  authorize  and  require  you  with 
necessary  and  proper  assistants  to  enter  in  the  daytime  into  the  said  dwelling-house 
and  outhouse  of  the  said  Samuel  Webb,  situate  at  Wordsley,  in  the  county  of  Stafford, 
and  there  diligently  to  search  for  the  said  horse ;  and  if  the  same  shall  be  found  upon 
such  search,  that  you  bring  the  horse  so  found,  and  also  the  body  of  the  said  Samuel 
Webb,  before  me  or  some  other  justice  of  the  peace  for  the  said  borough,  to  be  dis- 
posed and  dealt  [114]  with  according  to  law.  Herein  fail  not.  Given  under  my 
hand  and  seal  this  8th  day  of  Feb.  1858.  "  Henry  Walker  (l.s.)." 

It  appeared  that  Mr.  Walker,  who  granted  the  warrant,  was  a  justice  of  the  peace 
for  the  borough  of  Wolverhampton  and  also  for  the  county  of  Stafford;  and  that 
AVordsley  was  within  seven  miles  of  the  borough.  It  was  objected  on  the  part  of  the 
plaintiff  that  the  warrant  did  not  support  the  plea.  The  learned  Judge  was  of  that 
opinion  and  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to 
move  to  enter  the  verdict  for  him. 

Huddleston,  in  last  Michaelmas  Term,  obttiined  a  rule  nisi  accordingly ;  against 
which 

Kettle  and  Phipson  now  shewed  cause.  The  plea  alleges  that  the  warrant  was 
granted  by  a  justice  of  the  county  of  Stafford,  whereas  the  person  who  granted  it, 
though  a  justice  of  that  county,  was  also  a  justice  of  the  borough  of  Wolverhampton, 
and  in  granting  the  warrant  acted  as  such.  The  averment  that  the  act  was  done  in 
the  one  capacity  is  not  supported  by  evidence  that  it  was  done  in  the  other.  Suppose 
the  warrant  had  ordered  the  defendant  to  bring  the  plaintiff  before  a  borough  justice, 
and  he  had  taken  him  before  a  county  justice,  could  he  have  justified  under  that 
warrant?     This  is  a  fatal  variance. 

Huddleston,  in  support  of  the  rule.  By  the  101st  section  of  the  Municipal  Corpora- 
tion Act,  5  &  6  Wm.  4,  c.  76,  a  warrant  issued  by  a  justice  of  any  borough  may  be 
executed  within  any  county  in  which  the  borough  is  situated.  Therefore  this  warrant, 
though  issued  by  a  justice  acting  for  the  borough,  has  the  same  effect  as  if  issued  by 
a  county  justice.  Then,  the  justice  who  granted  it  being  also  a  county  justice,  the 
allegations  in  the  plea  were  in  substance  proved.  When  [115]  a  justice  is  merely 
acting  ministerially,  he  need  not  be  described  in  the  warrant.  In  Burn's  Justice,  tit. 
"  Commitment  for  Safe  Custody,"  s.  iv.,  the  law  is  thus  stat-ed  :— "  It  is  said  that  not 
only  the  name  but  the  office  and  the  authority  of  the  magistrate  ought  to  be  shewn 
on  the  face  of  the  warrant;  this  in  strictness  is  not  absolutely  necessary,  for  his 
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authority  may  be  supplied  by  parol  evidence."  The  law  is  stated  in  similar  terms  in 
2  Hale's  P.  G.  122.  Lambard's  Eirenarcha,  p.  87,  88,  is  to  the  same  effect.  In  Bex  v. 
Goodhall  (Say.  129)  the  Court  said  : — "We  are  of  opinion  that  it  is  not  necessary  that 
an  authority  to  commit  should  appear  in  a  warrant  of  commitment.  In  the  case  of 
Elderton  and  Others,  6  Mod.  75,  it  is  laid  down  by  Holt,  C.  J.,  that  it  need  not  appear 
in  a  waiiant  of  commitment  that  the  person  who  issued  the  warrant  was  a  justice  of 
the  peace.  In  the  case  of  Rex  v.  Talbot,  Mich.  4  G.  2,  the  authority  of  what  is  laid 
down  by  Holt,  C.  J.,  in  the  case  of  Elderton  and  Otlurs,  was  recognised  ;  and  the 
following  distinction,  which  is  in  our  opinion  a  very  sensible  one,  was  taken,  namely, 
that  in  a  conviction  an  authority  to  convict  must  appear,  because  convicting  is  a  judicial 
act ;  but  that  an  authority  to  commit  need  not  appear  in  a  warrant  of  commitment 
because  the  issuing  of  such  a  warrant  is  a  ministerial  act."  [Martin,  B.  A  search 
warrant  is  partly  a  ministerial  and  partly  a  judicial  act :  a  warrant  of  commitment 
purports  to  be  an  act  done  after  the  justice  has  exercised  his  judicial  consideration. 
But,  however  that  may  be,  here  there  is  clearly  a  variance.  It  is  an  old  rule  of 
pleading  that  where  an  act  is  to  be  done  by  a  particular  person  in  a  particular  way, 
and  it  is  stated  to  have  been  done  with  greater  particularity  than  was  necessary,  it 
must  nevertheless  be  proved  as  alleged.  This  case  is  the  same  as  if  an  act  was  alleged 
to  have  been  done  in  this  Court  by  the  Lord  Chief  Baron,  [116]  whereas  it  was  in  fact 
done  by  him  at  his  house  and  as  a  private  individual.] 

Per  Curiam. (a)  The  defendant  may  have  leave  to  amend  the  plea  on  payment  of 
the  costs  of  the  trial  and  of  this  application  within  a  week ;  and  then  there  may  be 
a  new  trial,  otherwise  the  rule  must  be  discharged. 

No  amendment  having  been  made, 

Rule  discharged. 

Bellhouse  and  Another  v.  Mellor  and  Another.  Proudman  and  Another  v. 
Mellor  and  Another.  Jan.  26,  1859. — On  the  16th  of  July,  1848,  the  defen- 
dants, who  were  traders,  filed  in  the  Court  of  Bankruptcy  a  petition  for  arrange- 
ment, praying  that  their  persons  and  property  might  be  protected  from  all  process 
until  further  order.  On  the  same  day  a  Commissioner  made  an  order  which, 
after  reciting  the  petition  and  prayer  for  protection  until  further  order,  pro- 
ceeded— "I  hereby  grant  such  protection,  and  order  that  the  persons  and  property 
of  the  petitioners  be  protected  from  process  until  the  29th  of  July  next,"  and  the 
Commissioners  also  thereby  appointed  a  meeting  on  the  29th  July  at  twelve 
o'clock  at  noon,  for  the  creditors  to  assent  to  or  dissent  from  the  proposed  arrange- 
ment. About  eleven  o'clock  in  the  forenoon  of  the  29th  July,  the  plaintiffs 
took  in  execution  the  defendants'  goods  under  a  writ  of  fi.  fa.  On  the  3rd  of 
August  the  defendants  were  adjudicated  bankrupts. — Held  :  First,  that  the  order 
was  valid  within  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
which  enables  the  Court  to  grant  protection  "  until  further  order,"  and  to  renew 
the  same  from  time  to  time. — Secondly,  that  the  protection  extended  to  the  whole 
of  the  29th  July. — Thirdly,  that  the  order  being  valid  the  assignees  under  the 
bankruptcy  were  entitled  to  the  proceeds  of  the  execution. 

[S.  C.  28  L.  J.  Ex.  141;  5  Jur.  (N.  S.)  175.  Followed,  Tomline  v.  Cadman,  1860, 
6  C.  B.  (N.  S.)  733.  Referred  to,  Isaacs  v.  Royal  Insiirance  Company,  1870,  L.  R. 
5  Ex.  300.] 

The  first  of  the  above  actions  was  commenced  on  the  4th  of  June  last  to  recover 
2491.  8s.  8d.  due  on  a  bill  of  exchange.  On  the  16th  of  June  the  defendants,  who 
were  traders,  filed  a  petition  for  arrangement  in  the  Court  of  Bankruptcy  for  the 
Manchester  district,  in  the  form  given  in  Schedule  A.  a.  of  "The  Bankrupt  Law 
Consolidation  Act,  1849,"  praying  that  their  persons  and  property  might  be  protected 
from  all  process  until  further  order.  On  the  same  day  the  Commissioner  made  an 
order  (so  far  as  material)  as  follows  : — 

"Whereas  a  petition  for  arrangement  was,  on  the  16th  [117]  day  of  June,  1858, 
duly  presented  and  filed  in  this  Honourable  Court  by  George  Mellor  and  James  Ten-as, 
both  of  Ardwick,  in  the  city  of  Manchester,  joiners,  builders,  and  contractors,  trading 

(a)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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in  copartnership,  under  the  style  and  firm  of  Mellor,  Son  &  Terras,  stating  that  the 
said  petitioners  were  traders  unable  to  meet  their  engagements  with  their  creditors, 
and  desirous  of  laying  the  state  of  their  affairs  before  them  under  the  superintendence 
and  control  of  this  Honourable  Court,  and  of  submitting  themselves  to  the  jurisdiction 
thereof  under  the  provisions  of  the  Bankrupt  Law  Consolidation  Act,  1849;  and 
setting  forth  the  cause  of  their  inability  to  meet  their  engagements  with  their  creditors, 
and  praying  that  their  persons  and  property  may  be  protected  from  all  process  until 
further  order,  I  hereby  grant  such  protection,  and  order  that  the  persons  and  property 
of  the  said  George  Mellor  and  James  Terras  be  protected  from  all  process  from  the 
date  hereof  until  the  29th  day  of  July  next.  And  I  do  hereby  appoint  a  private 
sitting  to  be  held  in  this  Court  on  the  said  29th  day  of  July  next  at  twelve  of  the 
clock  at  noon,  at  which  sitting  the  creditors  of  the  said  George  Mellor  and  James 
Terras  are  to  prove  their  debts,  and  assent  to  or  dissent  from  the  proposal  of  the  said 
George  Mellor  and  James  Terras  for  the  future  payment  or  the  compromise  of  their 
debts  and  engagements  according  to  the  provisions  of  the  above  mentioned  Act." 

The  plaintiffs  issued  a  writ  of  fi.  fa.,  upon  a  judgment  obtained  by  them  in  the 
action,  under  which  the  defendants'  goods  were  taken  in  execution  about  eleven 
o'clock  in  the  forenoon  of  the  29th  day  of  July.  Thereupon  the  defendants  took  out 
a  summons  calling  on  the  plaintiffs  to  shew  cause  why  the  execution  should  not  be 
set  aside,  on  the  ground  that  the  persons  and  property  of  the  defendants  were 
protected  from  all  process  by  the  order  of  the  Court  [118]  of  Bankruptcy.  On  the 
2nd  of  August  this  summons  was  heard  before  Erie,  J.,  who  ordered  that  the  goods 
be  sold  and  the  proceeds  paid  into  Court,  less  the  sheriff's  poundage,  and  that  the 
question  be  referred  to  the  Court.  On  the  3rd  of  August  the  defendants  were  adjudi- 
cated bankrupt,  upon  a  declaration  of  insolvency  filed  by  them  on  the  31st  of  July; 
and  assignees  were  appointed  under  the  bankruptcy. 

Manisty,  in  last  Michaelmas  Term  (Nov.  4),  obtained  a  rule  Cidling  on  the  plaintiffs 
to  shew  cause  why  the  execution  should  not  be  set  aside,  and  why  the  sum  of  2471. 
8s.  8d.,  paid  into  Court  by  the  sheriff  of  Lancashire,  pursuant  to  the  order  of  Erie,  J., 
should  not  be  paid  to  the  defendants'  assignees;  and  why  the  plaintiffs  should  not 
pay  to  the  defendants  the  costs  of  the  summons,  heard  before  Erie,  J.,  and  of  this 
application,  and  why  the  plaintiffs  should  not  pay  the  amount  of  the  sherifl^'s  poundage. 

Montague  Smith  and  Mellish  shewed  cause  in  the  same  term  (Nov.  23).  The 
question  is  whether  the  order  of  the  Commissioner  operated  to  protect  the  goods  of 
the  defendants  against  the  plaintiffs'  execution.  It  is  submitted  that  the  order  is  void 
both  on  principle  and  authority.  First,  the  order  is  not  in  accordance  with  the 
211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  since  it  does  not  grant 
protection  until  further  order,  but  until  a  day  certain.  That  section  provides,  "  That 
any  such  trader  unable  to  meet  his  engagements  with  his  creditors  and  desirous  of 
laying  the  state  of  his  affairs  before  them,  under  the  superintendence  and  control  of 
the  Court  of  Bankruptcy,  and  of  submitting  himself  to  the  jurisdiction  of  the  Court 
in  manner  hereinafter  mentioned,  may  present  a  petition  to  the  Court,  setting  forth 
the  true  cause  of  such  inability,  and  praying  that  his  person  and  property  may  be 
[119]  protected  from  all  process  until  further  order ;  and  the  Court  on  such  petition 
shall  have  power  to  grant  such  protection,  and  may  renew  the  same  from  time  to  time, 
as  it  shall  think  fit,"  &c.  The  212th  section  requires  "That  every  such  petition  shall 
be  in  the  form  contained  in  Schedule  A.  to  the  Act  annexed."  The  prayer  in  that 
form  varies  from  the  language  of  the  211th  section,  and  merely  says,  "Your  petitioner 
therefore  prays  that  his  person  and  property  may  be  protected  from  all  process."  This 
order  recites  the  petition,  which  prays  that  the  persons  and  property  of  the  defendants 
may  be  protected  until  further  order,  but  grants  an  absolute  protection  until  the 
29th  July  next.  If  such  an  order  be  valid,  the  most  mischievous  consequences  might 
ensue ;  for  the  creditor  would  be  prevented  from  taking  any  proceedings  until  after 
the  day  named,  and  the  debtor  might  in  the  meantime  make  away  with  his  property. 
For  the  purpose  of  enabling  the  Court  to  revoke  the  order,  the  Act  gives  the  power 
to  make  it  "until  further  order."  In  Ex  parte  Bowers  (I  De  Gex,  M'N.  &  G.  460),  it 
was  held  that  an  order  granting  protection  until  a  certain  day  was  irregular,  and 
afforded  no  protection  against  a  summons  under  the  78th  section  of  the  Act.  Knight 
Bruce,  L.  J.,  there  said  : — "Such  an  order  may  or  may  not  be  a  nullity.  Upon  that 
I  give  no  opinion  except  this,  that  if  it  is  a  nullity  there  is  an  end  of  all  question. 
But,  assuming  it  not  to  be  a  nullity,  I  apprehend  it  still  to  be  irregular;  and   I 


782  PROUDMAN    V.  MELLOR  4  H.  &  N.  120. 

apprehend  that  where  a  person  proceeds  ex  parte  to  obtain  an  order  for  his  own 
benefit,  to  the  prejudice  in  a  certain  sense  of  his  creditors,  and  in  the  absence  of  those 
creditors,  he  is  bound  to  obtain  an  order  strictly  correct  and  regular,  and  if  he  does 
not  he  must  abide  the  consequences."  Lord  Cranworth,  L.  J.,  said,  that  "had  it  not 
been  for  the  form  (A.  a.)  in  the  schedule  to  the  statute  there  could  have  [120]  been  no 
doubt  of  the  irregularity  of  the  order."  The  form  of  order  for  protection  (a)  pre- 
scribed by  the  Commissioners  grants  the  protection  until  a  day  certain  "or  until 
further  order."  This  is  a  statutory  power  and  must  be  strictly  pursued.  The  223rd 
section  only  provides  that  in  certain  events  the  petition  shall  be  dismissed ;  it  does 
not  enable  the  Commissioner  to  suspend  the  order.  Secondly,  assuming  the  order  to 
be  good,  it  afforded  no  protection  at  the  time  the  execution  was  levied.  The  protec- 
tion was  until  the  29th  July,  that  is  during  the  whole  of  the  28th  and  exclusive  of 
the  29th ;  therefore,  the  protection  having  expired  at  the  time  of  the  levy,  the 
execution  is  good. 

Manisty,  in  support  of  the  rule.  The  form  of  this  order  is  different  from  that  in 
Ex  parte  Bowers.  This  order  recites  the  petition,  which  prays  that  the  person  and 
property  of  the  petitioner  may  be  protected  from  all  process  "  until  further  order." 
The  order  for  protection  then  proceeds  : — "  I  hereby  grant  such  protection  and  order 
that  the  persons  and  property  of  the  petitioners  be  protected  from  process  until  the 
29th  July  next."  If  the  order,  so  far  as  it  professes  to  grant  protection  until  a  certain 
day,  is  a  nullity,  then  it  becomes  a  protection  according  to  the  prayer  of  the  petition, 
viz.  until  further  order.  Ex  parte  Bowers  is  no  authority  for  the  plaintiffs.  There 
the  question  was  whether  an  order  for  protection  was  operative  so  as  to  prevent  an 
adjudication  of  bankruptcy  under  the  78th  section ;  and  all  that  the  Court  decided 
was  that,  the  order  being  irregular,  the  adjudication  was  good.  As  to  the  alleged 
mischief  which  might  ensue  from  such  an  order,  the  same  objection  would  .apply  to 
an  order  in  the  form  prescribed  by  the  Commissioners.  There  is,  however,  in  the  Act 
abundant  provision  against  such  consequences.  Under  the  213th  section,  the  [121] 
Court  may  at  any  moment  direct  that  the  estate  of  the  petitioner  shall  be  possessed 
and  received  by  the  official  assignee,  or  be  taken  possession  of  by  the  messenger  of  the 
Court.  By  section  223,  the  Court  has  power  to  adjudge  the  petitioner  bankrupt  if 
he  is  guilty  of  misconduct.  [Channell,  B.,  referred  to  Ex  parte  Bales  (2  De  Gex  &  J. 
206).]  By  the  211th  section,  the  Court  may  renew  the  order  from  time  to  time,  and 
for  that  purpose  it  is  more  convenient  that  a  fixed  day  should  be  named,  upon  which 
it  would  expire,  than  that  at  some  indefinite  time  an  application  should  be  made  to 
renew  it.  At  all  events  the  order  is  not  a  nullity  but  merely  irregular.  Then  as  to 
the  question  whether  the  word  "until"  means  inclusive  or  exclusive  of  the  29th  of 
July.  The  principle  to  be  derived  from  all  the  authorities  is,  that  the  subject-matter 
must  be  regarded.  An  order  which  gives  until  a  certain  day  to  do  an  Act,  includes 
that  day.  Under  the  5  Geo.  2,  c.  30,  s.  5,  a  bankrupt  was  protected  from  arrest  during 
the  forty-two  days  within  which  he  was  bound  to  surrender,  and  that  was  construed 
to  include  the  whole  of  the  forty-second  day  :  Ex  parte  Donlevy  (7  Ves.  316  a.).  So,  if 
the  time  for  the  bankrupt's  examination  was  enlarged,  he  was  protected  from  arrest 
during  the  whole  of  the  last  day  of  examination:  Simpson's  case  (Buck.  424). 
[Pollock,  C.  B.  Where  proceedings  are  stayed  until  the  fifth  day  of  term  the  order 
expires  upon  the  fifth.  Watson,  B.  All  the  authorities  on  this  subject  were  reviewed 
by  Lord  Ellenborough  in  his  learned  judgment  in  Bex  v.  Stevens  (5  East,  244).] 

Cur.  adv.  vult. 

[122]    Proudman  v.  Mellor  and  Another. 

The  facts  of  this  case  were  similar  to  those  of  the  preceding  case. 

Lush  and  Digby  Seymour  shewed  cause.  (They  used  arguments  in  substance  the 
same  as  those  urged  in  the  previous  case.)  At  all  events  the  assignees  are  not  entitled 
to  have  the  money  paid  over  to  them.  Their  right  depends  on  the  validity  of  the 
adjudication  in  bankruptcy,  and  the  plaintiffs  ought  to  have  an  opportunity  of  trying 
that  question  by  an  action.  If  the  bankruptcy  is  invalid  the  bankrupt  is  not  entitled 
to  the  money,  for  the  order  protects  his  property,  not  for  his  own  benefit,  but  for  the 

(a)  Shelford's  Rules  in  Bank.  29 ;  Arch.  Bank.  Law,  p.  243. 
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benefit  of  his  creditors.  They  referred  to  Allcard  v.  Wesson  (7  Exch.  753.  In  error 
8  Exch.  260)  and  Lewis  v.  Collard  (14  C.  B.  208). 

Manisty,  in  support  of  the  rule.  The  ground  of  the  application  is,  that  the  plain- 
tiffs in  levying  execution  committed  a  wrongful  act,  and  if  they  were  permitted  to 
contest  the  validity  of  the  bankruptcy  in  an  action,  it  would  be  allowing  them  to  take 
advantage  of  their  own  wrong.  The  levy  was  an  abuse  of  the  process  of  the  Court, 
and  the  proper  remedy  is  by  application  to  the  Court. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  the  above  cases  was  now  delivered  by 

Watson,  B.  In  each  of  these  cases  a  rule  had  been  obtained  calling  on  the  respec- 
tive plaintiffs  to  shew  cause  [123]  why  the  executions  should  not  be  set  aside,  and  the 
sum  paid  into  Court  by  the  sheriff  of  Lancashire  under  these  writs  should  not  be  paid 
out  to  the  assignees  of  the  defendants  (who  had  become  bankrupts),  with  the  costs  of 
an  order  made  by  Erie,  J.,  and  of  this  application  and  the  sheriff's  poundage.  In  last 
term  Mr.  Montague  Smith  and  Mr.  Mellish  shewed  cause  in  the  first  case,  Mr.  Lush 
and  Mr.  Digby  Seymour  in  the  second  case :  Mr.  Manisty  was  heard  in  support  of 
both  rules. 

It  appeared  that  a  petition  for  arrangement  was  filed  by  the  defendants  at  the 
Court  of  Bankruptcy  at  Manchester  on  the  16th  June,  1858,  containing  all  the  necessary 
requisites,  and  praying  that  their  persons  and  property  might  be  protected  from  all 
process  until  further  order.  Thereupon  by  an  order  of  the  Commissioner,  dated  the 
same  16th  day  of  June,  1858,  after  reciting  at  length  the  petition  and  the  prayer  "for 
protection  until  further  order,"  proceeded  :  "  I  hereby  grant  such  protection,  and  order 
that  the  persons  and  property  of  the  petitioners  be  protected  from  process  until  the 
29th  July  next;"  and  the  Court  also  thereby  appointed  a  meeting  on  the  29th  July, 
at  twelve  o'clock,  for  the  creditors  to  assent  or  dissent  from  such  proposed  arrangement. 

The  plaintiffs  respectively  issued  writs  of  fi.  fa.  against  the  defendants' goods,  which 
were  executed  by  seizure  at  11  a.m.  on  the  29th  July.  Subsequently  an  order  was 
made  by  Erie,  J.,  that  the  sheriff  of  Lancashire  should  pay  into  Court  the  proceeds  of 
the  levy  to  abide  the  order  of  the  Court.  Proceedings  in  bankruptcy  were  taken 
against  the  defendants,  under  which  assignees  were  appointed. 

It  was  contended,  on  the  part  of  the  plaintiffs,  first,  that  the  order  for  protection 
was  void  as  not  being  in  compliance  with  the  provision  of  s.  211  of  the  Bankrupt  Act, 
12  &  13  Vict.  c.  106,  and  consequently  they  had  a  right  to  issue  [124]  execution  not- 
withstanding the  above  order  for  protection.  That  section  provides  that  on  a  petition 
like  the  present  the  Court  "  shall  have  power  to  grant  such  protection  (viz.  till  further 
order)  and  may  renew  the  same  from  time  to  time  as  it  shall  think  fit ; "  and  it  was 
contended  that  this  order  was  for  protection  for  a  time  certain,  viz.,  till  the  29th  July, 
whereas  it  ought  to  be  for  protection  until  further  order ;  and,  as  the  period  was 
limited,  the  order  was  void.  The  case  of  Ex  parte  Bowers  (1  De  Gex,  M'N.  &  G.  460) 
was  cited,  where  a  somewhat  similar  question  arose  before  the  Lords  Justices.  There 
it  was  held  too  doubtful  for  the  Court  to  set  aside  proceedings  in  bankruptcy  taken  on 
the  assumption  that  the  order  was  void  ;  the  Lords  Justices  intimating  that  the  order, 
if  not  void,  was  irregular  and  questionable.  No  doubt  there  is  some  difficulty  in  the 
proper  construction  of  the  statute,  for  it  empowers  the  Bankruptcy  Court  to  give  pro- 
tection till  further  order.  It  is  difficult  to  see  how  the  time  can  be  enlarged  from  time 
to  time  unless  some  time  be  given  for  the  time  to  expire.  We  think  that  this  order 
is  good,  for  it  grants  such  protection  as  prayed,  that  is  till  further  order,  and  also  until 
the  29th  July  ;  and  this  will  satisfy  the  power  given  by  the  Act,  and  distinguishes  the 
case  from  Ex  parte  Botvers.  Indeed  this  seems  to  be  the  only  mode  in  which  the  Act 
can  be  complied  with  ;  and  the  order  is  in  accordance  with  the  form  possessed  by  the 
Commissioners;  see  Shelford's  Bankruptcy,  pp.  423,  591. 

The  plaintiffs  contended,  secondly,  that  the  writ  and  execution  under  it  were  good, 
as  the  protection  was  given  "  until  "the  29th  July,  which  expired  on  the  28th  July, 
and  consequently  it  was  executed  after  the  protection  had  expired.  The  word  "  until " 
is  ambiguous,  and  may  be  construed  either  inclusive  or  exclusive  of  the  day  mentioned, 
[125]  according  to  the  subject-matter  and  the  true  intent  of  the  document  in  which  it 
is  used.  (See  Bex  v.  Stevens,  5  East.)  In  this  order  there  can  be  no  doubt  it  includes 
the  whole  of  the  29th  of  July,  for  it  appoints  twelve  o'clock  of  that  day  as  the  day  of 
meeting  of  the  creditors  and  the  petitioners,  and  no  doubt  the  Court  intended  that 
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until  after  meeting  the  protection  should  extend.  For  these  reasons,  we  think  the 
executions  were  in  contravention  of  the  order  of  protection. 

It  was  suggested  that  the  Court  should  not  make  this  order,  as  the  bankruptcy 
might  be  void  and  the  plaintiffs  should  have  an  opportunity  to  contest  its  validity  in 
an  action.  We  think  that  this  is  no  objection  to  the  rule,  for,  whether  the  bankruptcy 
be  bad  or  good,  the  plaintiffs  cannot  be  entitled  to  the  proceeds  of  the  execution. 
For  if  the  bankruptcy  be  good  the  assignees  are  entitled,  and  if  set  aside  the  defen- 
dants would  have  a  right  to  this  money;  and,  as  there  is  no  suggestion  that  the 
bankruptcy  is  invalid,  we  must  enforce  the  rights  of  assignees  by  rule,  and  the  rules 
in  the  term  prayed  must  be  absolute. 

Rules  absolute. 

HoLBERT  V.  Starkey.  Jan.  19,  1859. — After  judgment  had  been  recovered  for  a 
debt  exceeding  201.,  the  defendant  paid  certain  instalments  to  the  plaintiff,  which 
reduced  the  amount  due  under  the  judgment  to  181.  18s.  Held,  that,  notwith- 
standing the  7  &  8  Vict.  c.  96,  s.  57,  the  defendant  might  be  taken  in  execution 
to  satisfy  such  sum. 

This  was  an  action  of  debt  in  which  the  plaintiff  had  recovered  241.  for  debt  and 
141.  18s.  for  costs.  The  plaintiff  agreed  with  the  defendant  that  on  his  paying  51. 
down,  and  51.  on  the  first  of  every  month  from  the  1st  of  October,  1858,  no  execution 
should  be  put  in  force  until  some  de-[1263-fault  in  such  payment.  In  pursuance  of 
the  agreement  the  defendant  paid  to  the  plaintiff  several  instalments,  amounting  to 
201.,  but  failed  to  make  the  payment  due  on  the  1st  of  January,  1859.  The  defen- 
dant was  then  arrested  on  a  ca.  sa.  to  satisfy  the  sum  of  181.  18s.,  being  the  balance 
remaining  due  on  the  judgment. 

C.  E.  Pollock  now  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  the  custody  of  the  sheriff.  The  7  &  8  Vict.  c.  96,  s.  57,  enacts 
that  "  from  and  after  the  passing  of  that  Act  no  person  shall  be  taken  or  charged  in 
execution  upon  any  judgment,  &c.  in  any  action  wherein  the  sum  recovered  shall  not 
exceed  201.,  exclusive  of  the  costs  recovered  by  such  judgment."  The  substantial 
intention  was  that  no  person  should  be  taken  in  execution  for  a  debt  under  201.  He 
referred  to  Johnson  v.  Harris  (15  C.  B.  356). 

Pollock,  C.  B.  There  will  be  no  rule.  The  statute  does  not  apply  where  judg- 
ment has  been  recovered  for  a  debt  not  exceeding  201.,  which  is  afterwards  reduced 
by  payments  or  otherwise  to  a  sum  below  201. 

Martin,  B.,  Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  refused. (J) 

[127]  The  Blackpool  Local  Board  of  Health  v.  Bennett.  Same  v.  Kenyon. 
Jan.  21,  1859. — By  an  order  in  council,  the  entire  area,  places,  and  parts  of 
places  comprised  within  the  boundaries  of  the  township  of  L.  were  constituted  a 
" district,"  for  the  purposes  of  "The  Public  Health  Act,  1848."  The  Blackpool 
Improvement  Act,  1853,  s.  48,  empowered  the  Local  Board  from  time  to  time  to 
make  bye-laws  for  (amongst  other  purposes)  regulating  the  conduct  of  the  drivers 
of  hackney  carriages,  animals,  &c.,  plying  within  the  district,  and  for  fixing  the 
stands  of  such  hackney  carriages  and  animals.  The  Local  Board  made  the  follow- 
ing bye-law  : — "  That  the  several  places  in  the  district  where  painted  boards  shall 
from  time  to  time  be  placed  by  the  said  Local  Board  to  distinguish  them  as  stands, 
shall  be  the  stands  for  such  number  of  carriages,  horses,  asses  and  mules,  &c.,  as 
shall  be  mentioned  on  such  boards  ;  and  no  driver  of  any  such  carriage,  &c.,  shall 
place  the  same  on  any  other  than  some  one  of  such  stands,  or  shall  ply  for  hire  in 
any  of  the  streets  or  places  within  the  said  district  (except  on  one  of  such  stands) 
under  a  penalty  not  exceeding  40s.  A  licensed  driver  was  convicted  of  "  plying 
for  hire  "  off  a  stand.  On  appeal,  the  justices  stated  that  it  was  proved  to  their 
satisfaction  that  the  appellant  was  driving  a  licensed  carriage  on  the  beach  within 
the  district :  that  he  got  off  and  spoke  to  some  people  and  took  them  up,  having 
then  passed  a  stand. — Held :  First,  that  the  bye-law  was  valid,  although  it  did 

(b)  See  TV^st  v.  Farlar,  1  ^1.  &  El.  179. 
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not  on  the  face  of  it  specify  the  exact  localities  where  the  stands  were  to  be. — 
Secondly.  That  the  sea  shore  between  high  and  low  water  mark  was  within  the 
district. — Thirdly.  That  the  appellant  was  properly  convicted  of  "plying  for 
hire"  off  a  stand. — On  appeal,  under  the  20  &  21  Vict.  c.  43,  the  respondent  is 
entitled  to  begin. 

[S.  C.  28  L.  J.  M.  C.  203 ;  7  W.  R.  382.] 

The  above  were  cases  stated  for  the  opinion  of  the  Court  of  Exchequer  under  the 
20  &  21  Vict.  c.  43.     The  first  of  these  cases  was  in  substance  na  follows : — 

Blackpool  is  a  watering  place  in  the  township  of  Layton  with  Warbrick  in  the 
county  of  Lancaster. 

By  order  in  council,  made  23rd  October,  1851,  "The  Public  Health  Act,  1848," 
except  section  50  thereof,  was  applied  to  the  entire  area,  places,  and  parts  of  places 
comprised  within  the  boundaries  of  the  township  of  Layton  with  Warbrick,  in  the 
county  of  Lancaster ;  and  such  area,  places,  and  parts  of  places  were  constituted  a 
district  for  the  purposes  of  "The  Public  Health  Act,  1848." 

On  the  15th  December,  1851,  the  nine  persons  appointed' members  of  the  Local 
Board  of  Health  of  the  said  district  held  their  first  meeting.  On  the  14th  of  June, 
1853,  the  Blackpool  Improvement  Act  became  law.  The  Public  Health  Act,  1848, 
and  the  Town  Police  Clauses  Act  were  incorporated  therewith.  In  October,  1853, 
at  a  meeting  of  the  above  named  Local  Board,  certain  bye-laws  were  made  [128]  and 
passed  under  the  seal  of  the  Local  Board  and  signed  by  five  members  of  the  Board ; 
and  on  the  10th  of  the  same  month  were  allowed  by  the  Secretary  of  State.  The 
following  are  the  5th  and  7th  of  the  said  bye-laws  : — 

"  Fifth.  That  the  several  places  in  the  district,  where  painted  boards  shall,  from 
time  to  time,  be  placed  by  the  said  Local  Board  of  Health  to  distinguish  them  as 
stands,  shall  be  the  stands  for  such  number  of  carriages,  sedan  chairs,  horses,  asses 
and  mules,  as  shall  be  mentioned  on  such  boards ;  and  no  driver  of,  or  person  attend- 
ing, any  such  carriage,  sedan  chair,  horse,  ass  or  mule,  shall  place  the  same  on  any 
other  than  some  one  of  such  stands ;  or  shall  take  his  station  on  any  stand  already 
occupied  by  the  number  assigned  to  such  stand ;  or  shall  ply  for  hire  in  any  of  the 
streets,  lanes,  or  places  within  the  said  district  (except  on  one  of  such  stands,  or 
in  the  railway  station),  under  the  penalty  for  every  such  offence  of  any  sum  not 
exceeding  40s." 

"  Seventh.  That  the  driver  of  any  such  carriage  or  animal,  or  attendant  on  any 
sedan  chair,  having  set  down  a  fare,  shall  forthwith  take  his  place  upon  the  next 
unoccupied  stand  to  the  place  where  he  has  so  set  down,  on  penalty  of  forfeiting  any 
sum  not  exceeding  40s." 

In  pursuance  of  the  fifth  bye-law,  several  stands  have  been  appointed  within  the 
district,  by  the  Local  Board  of  Health. 

On  the  19th  day  of  June,  1858,  at  the  Petty  Sessions  at  Blackpool  aforesaid, 
Thomas  Bennett  appeared  before  us,  the  said  justices,  in  obedience  to,  and  to  take 
his  trial  on  a  summons  charging  him  with  a  violation  of  the  said  bye-laws ;  and  at 
the  hearing  of  the  said  summons,  it  was  proved,  to  our  satisfaction,  that  on  the  27th 
day  of  May  last,  the  said  Thomas  Bennett,  being  a  licensed  driver,  was  driving  a 
licensed  carriage  on  the  South  Beach  within  the  [129]  district :  he  got  off  the  carriage 
and  spoke  to  some  people :  he  took  them  up.  A  witness  spoke  to  him  and  told  him 
he  was  doing  wrong.  It  was  near  Duke's  Hotel  within  the  district :  he  had  then 
passed  the  stand  (being  a  stand  within  the  district)  about  a  hundred  yards.  The 
defence  of  the  said  Thomas  Bennett  was  that  he  did  not  ply  for  hire,  but  was  asked 
to  be  engaged,  and  that  he  did  not  get  off  the  carriage  until  the  gentleman  had 
engaged  him :  he  admitted  having  passed  the  said  stand  before  he  took  up  the  said 
fare.  The  defendant  also  contended  that  he  had  a  right  to  pass  a  stand  and  then 
take  up  a  fare,  and  that  we,  the  said  justices,  had  no  jurisdiction  ;  and  that  the  .said 
bye-laws  were  contrary  to  law  and  not  binding ;  and  that  passing  a  stand  and  taking  up 
a  fare  were  not  offences.  That  he  had  a  right  to  do  what  was  proved,  and  that  he  was 
not  guilty  of  any  offence.  We  considered  that  the  facts  of  the  driver  having  passed 
a  stand  and  taken  up  a  fare,  were  fully  proved,  and  we  convicted  him  in  a  penalty 
of  5s.  and  costs.  The  grounds  of  our  determination  were,  that  the  said  bye-laws 
were  valid ;  that  the  said  Thomas  Bennett  did  not,  as  required  by  the  bye-laws,  take 
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his  place  upon  the  unoccupied  stand  which  he  had  passed ;  and  that  having  solicited 
for  and  taken  up  his  fare  at  a  place  not  a  stand  or  railway  station,  the  said  Thomas 
Bennett  had  been  guilty  of  a  violation  of  the  5th  and  7th  bye-laws. 

Milward,  for  the  respondents,  claimed  the  right  to  begin.  He  stated  that  the 
practice  adopted  in  the  Court  of  Queen's  Bench  was  that  the  party  in  support  of  the 
conviction  began. 

Wheeler,  for  the  appellants,  admitted  that  such  was  the  practice  in  the  Court  of 
Queen's  Bench,  but  this  Court  had  laid  down  that  in  cases  of  appeal  the  appellant  had 
a  right  to  begin. 

[130]  Per  Curiam.     We  will  follow  the  rule  in  the  Court  of  Queen's  Bench. 

Milward,  for  the  respondents  (Jan.  19).  The  first  question  is  whether  there  was 
sufficient  evidence  to  justify  the  magistrates  in  convicting  the  appellant.  The  case 
states  that  it  was  proved  to  their  satisfaction  that  the  appellant  had  passed  a  stand 
and  taken  up  a  fare,  under  circumstances  which  amounted  to  a  "  plying  for  hire."  By 
the  17th  section  of  "The  Blackpool  Improvement  Act,  1853,"  (16  &  17  Vict.  c.  xxix.), 
"  the  Local  Board  may  from  time  to  time  license  to  ply  for  hire  within  the  limits  of 
that  Act,  and  on  the  beach  or  coasts  adjoining  or  near  thereto,  such  number  of  hackney 
coaches  or  carriages  of  any  description,  pleasure  boats,  &c.,  horses,  asses  and  mules, 
as  the  Local  Board  think  fit." 

By  section  48,  the  Local  Board  may  from  time  to  time,  make  bye-laws  for  (amongst 
other  purposes)  "regulating  the  conduct  of  the  proprietors  and  drivers  respectively  of 
hackney  carriages,  &c.,  plying  within  the  district."  Also,  "  for  fixing  the  stands  of 
such  hackney  carriages."  The  25th  section  shews  that  "plying  for  hire"  may  be,  not 
by  word  of  mouth  only  but  by  acts.  It  provides  that  "  if  any  person  be  found  driving, 
standing  or  plying  for  hire  with  any  carriage,  &c.,"  within  the  district  for  which  a 
license  has  not  been  obtained  he  shall  be  liable  to  a  penalty.  Secondly,  it  will  be 
argued  that  the  bye  law  is  bad,  because  it  does  not  fix  the  stands  for  the  carriages. 
But  that  is  not  so.  Under  the  115th  section  of  "The  Public  Health  Act,  1848," 
(11  &  12  Vict.  c.  63),  the  bye-laws  made  by  the  Local  Board  have  no  force  or  effect 
unless  confirmed  by  one  of  the  Secretaries  of  State ;  and  a  month's  notice  must  be 
given  of  the  intention  to  apply  for  their  confirmation.  The  legislature  could  never 
have  intended  that  every  time  the  slightest  change  was  made  in  the  situa-[131]-tion 
of  the  stands,  the  Local  Board  should  submit  it  to  one  of  the  Secretaries  of  State  for 
his  confirmation. 

Wheeler,  for  the  appellant.  The  magistrates  should  have  set  out  the  evidence 
before  them,  so  that  the  Court  might  judge  whether  the  circumstances  amounted  to 
a  "plying  for  hire."  [Watson,  B.  The  power  given  by  the  6th  section  of  the  20  <fe  21 
Vict.  c.  43  is  to  determine  questions  of  law.]  Upon  the  facts  stated  there  was  no 
"plying  for  hire."  [Martin,  B.  There  is  strong  evidence  of  "  plying  for  hire."]  The 
driver  could  not  refuse  to  take  the  fare.  The  33rd  section  of  the  Blackpool  Improve- 
ment Act,  1853,  imposes  a  penalty  on  "any  driver  of  a  hackney  carriage  standing  at 
any  of  the  stands  for  hackney  carriages  appointed  by  the  Local  Board,  or  in  any 
street,  who  refuses  or  neglects,  without  reasonable  excuse,  to  drive  such  carriage  to 
any  place  within  the  district  or  the  distance  to  be  appointed  by  the  bye-laws  of  the 
Local  Board."  [Martin,  B.  There  is  nothing  inconsistent  in  a  man  driving  along  a 
street  who  shall  be  bound  to  take  up  a  fare  if  requested,  but  he  shall  not  "ply  for 
hire."]  The  term  "ply  for  hire"  is  used  in  the  18th  bye-law  which  provides  that  no 
owner  or  driver  "  shall  take  his  station  on  any  stand,  nor  shall  ply  for  hire  on  Sundays  ; 
provided  that  nothing  herein  contained  shall  prevent  such  owner  or  driver  from  plying 
for  hire  on  Sundays,  when  engaged  or  sent  for  from  their  own  respective  yards,  coach- 
houses, or  stables."  At  all  events  the  bye-law  is  bad.  By  the  48th  section  of  the 
Blackpool  Improvement  Act,  1 853,  one  of  the  purposes  for  which  the  Local  Board 
may  make  bye-laws,  is  for  fixing  the  stands  of  hackney  carriages.  The  fifth  bye-law 
provides,  that  the  several  places  in  the  district  where  painted  boards  shall  from  time 
to  time  be  placed  by  the  Local  Board,  to  distinguish  them  as  stands,  shall  be  the 
stands  for  such  number  [132]  of  carriages  as  shall  be  mentioned  on  the  boards.  But 
the  bye-law  ought  to  fix  the  stands.  The  Local  Board  has  no  authority  from  time  to 
time  to  fix  stands  by  merely  putting  up  boards.  By  the  115th  section  of  the  Public 
Health  Act,  1848,  a  month's  notice  of  intention  to  apply  for  confirmation  of  a  bye-law 
must  be  given,  so  that,  if  the  stands  fixed  by  a  bye-law  are  not  for  the  public  con- 
venience, any  party  may  oppose  its  confirmation.     But  if  the  Local  Board  can  fix 
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stands  without  a  bye-law,  that  provision  would  become  nugatory.  The  bye-law,  being 
bad  in  part,  is  bad  for  the  whole  :  Com.  Dig.  "  Bye-Law  "  (C.  7). 

Milward,  in  reply.  Assuming  that  the  bye-law  is  bad  in  part,  it  is  not  therefore 
altogether  void.  But  the  bye-law  is  good.  By  the  48th  section  of  the  Blackpool 
Improvement  Act,  1853,  the  Local  Board  may  from  time  to  time  make  bye-laws,  not 
"fixing,"  but  "for  fixing"  the  stand.  The  case  finds  that  boards  were  put  up  in 
pursuance  of  the  bye-law.  The  bye-law  may  be  read  as  in  separate  parts,  and  if  the 
former  part  be  bad,  the  latter  will  stand. 

The  Court  expressed  a  wish  to  hear  the  following  case  before  delivering  judgment. 

The  Blackpool  Local  Board  of  Health  v.  Ken  yon.    1859. 

Blackpool  is  a  watering  place  in  the  township  of  Layton  with  Warbrick,  in  the 
county  of  Lancaster;  and  is  bounded  on  the  side  in  question  in  this  case  by  the 
Irish  Sea. 

Between  mean  high  and  low  water  mark  is  about  500  yards.  At  high  water, 
during  spring  tides,  the  sea  meets  the  sea-wall  called  the  Hulking ;  and  at  neap  tides 
approaches  to  within  from  40  to  50  yards  of  the  foot  of  the  said  Hulking. 

[133]  The  communication  from  the  road  above  the  Hulking  to  the  beach  sands  is 
by  roads  called  Slades,  from  200  to  300  yards  apart  from  each  other. 

(The  case  then  stated  the  order  in  council,  as  in  the  foregoing  case.(a)) 

On  the  15th  day  of  December,  1851,  the  nine  persons  appointed  members  of  the 
said  liOcal  Board  of  Health  for  the  said  district  held  their  first  meeting. 

(The  case  then  stated,  as  in  the  foregoing  case,  the  passing  of  the  Blackpool 
Improvement  Act,  &c.,  the  making  of  bye-laws,  and  it  set  out  the  fifth  bye-law.(i)) 

In  pursuance  of  this  fifth  bye-law,  seven  stands  between  high  and  low  water  mark 
have  for  the  last  two  years  been  appointed  by  the  Local  Board  as  stands  on  the  beach 
sands,  containing  altogether  standing  for  one  hundred  and  forty  asses ;  and  tho  total 
number  of  licensed  asses  in  the  district  is  104. 

These  stands  are  indicated  by  numbered  boards,  having  painted  on  each  the  number 
of  asses  allowed  to  ply  at  each  stand. 

On  the  11th  day  of  June,  1858,  at  the  Petty  Sessions  at  Bradford,  Margaret 
Kenyon  appeared  before  us,  the  said  justices,  in  obedience  to  and  to  take  her  trial  on 
a  summons  charging  her  with  a  violation  of  the  said  bye-laws.  And  at  the  hearing 
of  the  said  summons,  it  was  proved  to  our  satisfaction  that  on  the  28th  day  of  May 
last  the  said  Margaret  Kenyon  was  on  the  said  sands  between  high  and  low  water 
mark,  and  was  then  and  there  the  person  attending  certain  licensed  asses  and  plying 
for  hire  at  a  place  between  twenty  and  thirty  yards  from  the  Hulking  and  about  the 
same  distance  from  the  nearest  of  the  said  stands,  and  that  such  place  was  not  one  of 
the  stands  aforesaid  nor  a  railway  station. 

[134]  The  defence  by  the  said  Margaiet  Kenyon  was,  the  claim  that  she  had  a 
right  to  do  what  was  proved  ;  and  that  we,  the  said  justices,  had  no  jurisdiction  ;  that 
she  was  not  guilty  of  any  offence.  We  did  not  consider  the  said  defence  to  be  sufficient, 
and  we  convicted  her  in  the  penalty  of  five  shillings  and  costs. 

Milward,  for  the  respondents.  The  place  in  question  was  within  the  district  con- 
stituted by  the  order  in  council.  The  preamble  of  the  Blackpool  Improvement  Act, 
1853,  recites  the  order  in  council  constituting  the  places  mentioned  a  "district."  The 
9th  section  provides  that  the  "  Act  shall  be  put  in  force  within  the  district  estab- 
lished by  the  recited  order  in  council."  The  17th  section  empowers  the  Local  Board 
to  license  to  ply  for  hire,  within  the  limits  of  that  Act,  and  on  the  beach  or  coasts 
adjoining  or  near  thereto,  such  number  of  hackney  coaches  or  carriages  of  any  descrip- 
tion, pleasure  boats,  &c.,  horses,  asses  and  mules,  &c.  as  the  Local  Board  think  fit. 
The  48th  section  enables  the  Local  Board  to  make  bye-laws  for  regulating  the  conduct 
of  the  drivers  of  hackney  carriages,  animals,  ifec,  or  pleasure  boats  "plying  within  the 
district,"  that  is,  the  district  over  which  their  jurisdiction  as  to  licensing  extends,  viz. 
the  limits  of  the  Act,  and  the  beach  or  coasts  adjoining  or  near  thereto.  The  81st 
section  empowers  the  Local  Board  to  license  any  person  to  carry  away  gravel,  stone, 
sand  or  soil  from  the  beach  or  shore  at  Blackpool.     The  85th  section  provides  for  the 

(a)  Ante,  p.  127.  (b)  P.  128. 
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repair  of  sea-walls  or  embankments.  These  provisions  recognise  the  jurisdiction  of 
the  Local  Board  over  the  beach.  The  21st  bye-law  regulates  bathing.  There  is  no 
reason  why  the  jurisdiction  of  Local  Boards  should  not  extend  to  the  beach,  which  is 
frequented  during  a  great  part  of  the  day.  Besides  it  might  be  necessary  for  them 
to  make  drains.  In  common  acceptation  "  the  district "  will  [135]  include  the  space 
between  high  and  low  water  mark.  He  also  relied  on  his  argument  in  the  former 
case  as  to  the  validity  of  the  bye-law. 

Wheeler,  for  the  appellant.  Assuming  the  bye-law  to  be  valid,  it  does  not  apply 
to  the  sands  between  high  and  low  water  mark.  When  the  term  "  district "  is  used 
in  the  Blackpool  Improvement  Act  it  means  the  area,  places  and  parts  of  places  com- 
prised within  the  boundaries  of  the  township  of  Layton.  That  appears  from  the 
preamble  of  the  Act  which  recites  the  order  in  council,  and  the  3rd  section,  which 
provides  that  the  "  Act  shall  be  in  force  within  the  district  established  by  the  recited 
order  in  council."  By  section  4,  the  limits  of  the  Act  with  respect  to  hackney 
carriages,  pleasure  boats,  bathing  machines,  sedan  chairs,  horses,  asses,  and  mules 
comprise  "  that  district."  In  the  description  of  the  township  of  Layton  the  beach  is 
not  mentioned,  but  where  it  is  intended  to  be  included  it  is  expressly  named.  Thus 
the  l7th  section  uses  the  words  "within  the  limits  of  this  Act,  and  on  the  beach  or 
coasts  adjoining  or  near  thereto,"  treating  the  beach  and  coasts  as  separate  and  distinct 
from  the  places  within  the  limits  of  the  Act.  By  the  48th  section  the  power  to  make 
bye-laws  is  limited  to  purposes  "  within  the  district."  [Pollock,  C.  B.  Suppose  an 
offence  is  committed  on  the  beach  between  high  and  low  water  mark,  is  the  offender 
to  go  unpunished  1J  Begina  v.  Musson  (8  El.  &  Bl.  900)  decided  that  if  parish  officers 
claim  a  right  to  rafe  a  person  for  occupying  the  sea  shore  between  high  and  low  water 
mark,  the  onus  lies  upon  them  to  prove  that  it  is  within  the  parish,  and  in  the  absence 
of  evidence  it  must  be  presumed  that  the  land  is  extra- parochial.  [Milward  referred 
to  the  interpretation  of  the  word  "district"  in  the  11  &  12  [136]  Vict.  c.  63,  s.  2.] 
He  also  argued  that  the  bye-law  was  bad. 

Milward  replied. 

Martin,  B.(a)  We  are  all  agreed  that  the  only  question  upon  which  there  is  any 
doubt  is,  whether  the  fifth  bye-law  is  valid.  If  we  were  to  apply  to  the  Act  under 
which  these  cases  are  stated  the  construction  contended  for  by  Mr.  Wheeler,  we  would 
in  a  great  measure  do  away  with  its  benefit.  The  Act  is  one  of  the  most  useful  which 
has  passed  in  modern  times.  These  cases  are  stated  by  non-professional  men,  and  we 
ought  not  to  examine  them  as  closely  as  if  they  were  special  verdicts,  but  construe 
liberally  the  matters  stated  in  them.  Reading  them  in  that  view,  I  am  of  opinion  that 
there  was  evidence  of  a  "plying  for  hire."  With  respect  to  the  question  as  to  the 
validity  of  the  bye-law,  we  will  take  time  to  consider. 

Watson,  B.  I  am  of  the  same  opinion.  The  statute  which  gives  us  jurisdiction 
requires  that  two  things  should  be  set  forth  by  the  case,  viz.  the  facts  and  the  grounds 
of  determination.  The  facts  are,  that  the  appellant,  a  licensed  driver,  not  being  on 
a  stand,  got  off  the  carriage  he  was  driving  and  spoke  to  some  people  and  took  them 
up.  The  magistrates  say  that  the  grounds  of  their  determination  were  that  the  bye- 
law  was  valid,  and  that  the  appellant  did  not  take  his  place  upon  the  unoccupied  stand 
which  ho  had  passed,  but  solicited  for  and  took  up  his  fare  at  a  place  not  a  stand  or 
railway  station.  We  must  look  at  the  substance  of  the  case,  and  in  substance  it  is 
correctly  stated.  With  respect  to  the  question  of  jurisdiction,  the  Blackpool  Improve- 
ment Act  contemplated  the  beach  as  part  of  the  [1'37]  district.  The  object  was  to 
legislate  for  a  rapidly  increasing  place,  and  stringent  regulations  were  required,  other- 
wise it  would  not  be  a  place  of  pleasure  but  a  nuisance.  As  to  whether  the  bye-law 
is  valid,  we  will  take  time  to  consider. 

Channell,  B.,  concurred. 
-  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  We  delivered  an  opinion  on  all  the  points  of  these  cases,  except  on 
the  point  respecting  the  validity  of  the  fifth  bye-law  made  under  the  16  &  17  Vict. 
c.  xxix.,  "The  Blackpool  Improvement  Act,  1853."  The  provision  in  that  Act,  under 
which  the  bye-law  was  made,  is  as  follows : — "  The  Local  Board  may  from  time  to 

(a)  Pollock,  C.  B.,  had  left  the  Court. 
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time  (subject  to  the  restrictions  of  this  Act)  make  bye-laws  for  all  or  any  of  the 
purposes  following;"  and  amongst  others  there  is  this, — "For  fixing  the  stands  of 
such  hackney  carriages  and  animals  as  aforesaid,  and  the  distiince  to  which  they  may 
be  compelled  to  take  passengers,  not  exceeding  the  district."  The  Local  Board  made 
a  bye-law  in  the  following  terms.  (His  Lordship  read  the  fifth  bye-law  (ante,  p.  128).) 
It  was  contended  that  the  bye-law  was  bad,  inasmuch  as  it  did  not  on  the  face  thereof 
specify  the  exact  localities  where  the  stands  were  to  be  ;  and  that  it  was  unreasonable 
and  contrary  to  the  meaning  of  the  Act  to  allow  the  Local  Board  to  fix  the  places  for 
the  stands  from  time  to  time  by  putting  up  boards.  Although  the  old  rule  of  law 
to  be  found  in  Com.  Dig.  "  Bye-Law  "  (C.  7),  which  says  that  a  bye-law  bad  in  part 
is  bad  in  the  whole,  is  qualified  to  this  [138]  extent  that,  if  the  good  part  is  inde- 
pendent and  unconnected  with  the  bad,  the  good  part  would  be  valid  and  binding 
{Hex  V.  Favcrsham  (8  T.  K.  352).)  Our  decision  does  not  turn  on  that  point,  for  the 
whole  bye-law  is  so  connected  in  the  prohibition  of  plying  off  the  stands  with  the 
part  for  fixing  the  stands,  that  they  cannot  be  separated.  We  think  that  looking  at 
the  object  of  the  Act  in  fixing  stands,  viz.,  to  prevent  the  drivers  of  carriages  and  the 
leaders  of  horses  and  donkeys  from  being  a  nuisance  if  allowed  to  ply  at  liberty  over 
the  streets  of  the  town  ;  and  as  it  may  be  necessary  to  add  to  or  reduce  the  number 
of  stands,  or  to  alter  at  diff"erent  seasons  the  places  for  such  stands,  the  mode  of 
fixing  them  is,  in  our  opinion,  in  accordance  with  the  powers  and  meaning  of  the 
Act.  We  think  it  is  not  unreasonable  to  leave  such  powers  of  fixing  and  altering 
the  stands  from  time  to  time  in  their  own  body,  viz.,  the  Local  Board  elected  by  the 
ratepayers ;  for  it  would  not  be  reasonable  on  every  minute  alteration  of  a  stand  that 
a  fresh  bye-law,  notice,  and  reference  to  the  Secretary  of  State  should  take  place, 
which  never  could  have  been  contemplated  by  the  Act.  We  therefore  think  that  the 
conviction  in  each  case  should  be  affirmed. 
Convictions  afiirmed. 

[139]  The  Liverpool  Borough  Bank  v.  Thomas  Ecclks,  Richard  Eccles 
AND  Another.  Jan.  13,  1859. — J.  E.  &  Co.  being  indebted  to  the  plaintifis 
who  were  bankers,  the  defendants  by  a  writing  expressed  to  be  made  between 
the  plaintiffs  and  the  defendants,  in  consideration  of  the  agreement  thereinafter 
contained  on  behalf  of  the  plaintiffs,  agreed  that  they  would  pay  all  monies 
which  then  were  or  at  any  time  should  be  due  from  J.  E.  &  Co.  to  the  plaintiffs, 
not  exceeding  35,0001.,  by  instalments  of  30001.  a  year  for  five  years,  and  two 
subsequent  annual  instalments  of  10,0001. ;  and  in  consideration  of  the  above  the 
plaintiffs  agreed  that  they  would  not  charge  more  than  5  per  cent,  interest  to  J.  E. 
&  Co. ;  and  when  all  debts  of  J.  E.  &  Co.,  except  15,0001.,  should  have  been  paid, 
would  grant  them  a  full  release.  This  agreement  was  signed  by  the  defendants 
and  handed  by  them  to  the  plaintiffs  who  had  pressed  for  it.  The  plaintiffs  had 
acted  upon,  but  never  executed  it.  Held,  that  the  agreement  was  binding  upon 
the  defendants  notwithstanding  that  it  had  not  been  executed  by  the  plaintiffs. 

[S.  C.  28  L.  J.  Ex.  122.     Referred  to,  Reuss  v.  Pichsley,  1866,  L.  R.  1  Ex.  352.] 

Declaration.  The  Liverpool  Borough  Bank  being  a  Banking  Company  which, 
before  and  at  the  time  of  the  passing  of  the  Joint  Stock  Banking  Companies  Act, 
1857,  and  thence  until  it  was  registered  as  hereinafter  mentioned,  consisted  of  seven 
or  more  persons,  and  had  a  capital  of  fixed  amount  and  divided  into  shares,  also  of 
fixed  amount,  and  which,  while  it  was  such  Company  as  aforesaid,  previously  to  the 
passing  of  the  said  Act,  legally  carried  on  the  business  of  banking,  and  which  was 
not  a  Company  by  the  said  Act  required  to  be  registered  ;  and  which,  after  the 
passing  of  the  said  Act,  with  the  assent  of  a  majority  of  such  of  its  shareholders  as 
were  presfent  in  person  or  by  proxy  (proxies  being  allowed  by  the  regulations  of  the 
Company),  at  a  general  meeting  summoned  for  the  purpose,  registered  itself  as  a 
Company  other  than  a  limited  Company  under  and  according  to  the  said  Act  (a)  by 
their  attorney  sue  Thomas  Eccles,  &c. :  For  that  before  the  passing  of  the 
said  Act,  and  while  the  said  Company  so  legally  carried  on  business  under  the  pro- 
visions of  an  Act  (7  Geo.  4,  c.  46),  an  agreement  was  made  between  the  defendants 

(a)  See  20  &  21  Vict.  c.  49,  s.  6 ;  19  &  20  Vict.  c.  47,  s.  13. 
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of  the  first  part,  Joseph  Eccles  &  Co.  of  the  second  part,  and  the  said  Banking 
Company  of  the  third  part,  reciting,  as  the  facts  were,  that  Joseph  Eccles  &  Co.  were 
indebted  to  the  bank  in  144,9331.  on  the  balance  of  their  account  current,  &c.,  [140] 
and  to  the  defendants  in  the  sum  of  15,0001.  :  that  they  were  unable  to  pay  their 
debts  in  full,  but  that  they  and  the  defendants  had  proposed  to  the  bank,  and  it  had 
been  agreed  between  them,  to  enter  into  the  agreement,  thereafter  stated,  for  the 
liquidation  of  the  monies  which  had  been  or  might  be  advanced  by  the  banking 
Company  ;  in  consideration  of  the  agreement  thereinafter  contained  on  behalf  of  the 
said  bank,  the  defendants  agreed  that  they  would  pay  all  monies  which  then  were 
or  at  any  time  should  be  due  from  Joseph  Eccles  &  Co.  to  the  bank  not  exceeding 
35,0001. ;  and  that  they  should  not  be  called  upon  to  pay  the  said  sum  of  35,0001. 
except  by  the  instalments  following,  that  is  to  say,  30001.  on  the  31st  of  December 
in  each  year,  for  the  period  of  five  years  from  the  1st  of  January  then  last  elapsed, 
and  the  sum  of  10,0001.  in  each  of  the  two  succeeding  years,  and  that  until  the  whole 
of  the  then  existing  and  future  debts  of  Joseph  Eccles  &  Co.  to  the  bank  should  be 
paid,  the  defendants  should  not  claim  payment  of  the  debt  of  15,0001.;  and  in  the 
mean  time  should  stand  possessed  of  the  said  debt  in  trust  for  the  bank ;  and  in  con- 
sideration of  the  above,  the  said  banking  Company  agreed  that  they  would  not,  in 
future,  charge  more  than  5  per  cent,  upon  the  amount  owing  to  them,  in  addition 
to  their  commission  and  other  usual  banker's  charges ;  and,  also,  that  they  would,  so 
soon  as  all  debts  and  liabilities  of  Joseph  Eccles  &  Co.  had  been  fully  paid,  save  and 
except  a  sum  of  15,0001.  with  interest,  grant  them  a  full  release,  &c.  Averments : 
that  though  on  the  31st  of  December,  1857,  the  sum  of  18,0001.  was  due  to  the  banking 
Company  from  Joseph  Eccles  &  Co.,  and  the  plaintiffs  had  done  all  things,  and  all 
things  had  happened  to  entitle  them  to  the  payment  of  the  30001.  due  on  that  day, 
yet  the  defendants  had  not  paid,  &c. 

Third  plea.  That  the  agreement  was  not,  before  the  [141]  accruing  of  the  cause 
of  action,  or  at  any  time  since,  signed,  executed  or  otherwise  agreed  to,  by  or  on 
behalf  of  the  plaintiffs,  or  the  said  Joseph  Eccles  &  Co. 

At  the  trial  before  Martin,  B.,  at  the  Liverpool  Summer  Assizes,  1858,  it  was 
proved  that  after  a  negotiation  respecting  a  guarantee  to  be  given  by  the  defendants, 
and  repeated  applications  for  it,  the  agreement  declared  upon,  which  had  been  prepared 
by  Mr.  Smith,  the  manager  of  the  Bank,  was  executed  by  the  defendants  and  left  at 
the  Bank.  The  agreement  concluded  with  an  attestation  clause  which  was  as  follows  : 
— "  In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  the  day  and  year 
first  above  written."  There  was  only  one  copy  of  the  agreement.  The  plaintiffs  had 
acted  upon  the  agreement  for  a  short  time,  but  neither  they  nor  Joseph  Eccles  &  Co. 
had  ever  executed  it. 

The  defendants'  counsel  objected  that  the  agreement  ought  to  have  been  signed  by 
all  the  parties,  being  one  not  to  be  performed  within  a  year,  and  therefore  required  by 
the  4th  section  of  the  Statute  of  Frauds  to  be  in  writing  and  signed. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs,  reserving  to  the  defendants 
leave  to  move  to  enter  a  verdict  for  them,  the  Court  to  be  at  liberty  to  draw  any 
inferences  of  fact. 

Edward  James  having  obtained  a  rule  nisi  accordingly, 

Atherton  and  Blackburn  now  shewed  cause.  The  argument  on  the  other  side 
arises  out  of  a  misapprehension  as  to  the  Statute  of  Frauds.  The  statute  only  requires 
that  the  agreement  should  be  signed  by  the  party  to  be  charged  therewith.  An 
agreement  is  good  within  that  statute  if  signed  by  the  party  against  whom  it  is  to  be 
enforced ;  Laytlwarp  v.  Bryant  (2  Bing.  N.  C.  735),  Champion  v.  Flummer  (1  N.  E.  254). 
It  does  [142]  not  follow,  because  it  is  expressed  to  be  made  between  several  parties, 
that  it  must  therefore  be  executed  by  all. 

Edward  James,  Mellish  and  Baylis,  in  support  of  the  rule.  The  consideration  for 
the  agreement  of  the  defendants  was  the  agreement  of  the  bank.  Therefore  it  appears 
upon  the  face  of  this  guarantee,  that  it  was  contemplated  that  the  bank  should  enter 
into  a  valid  and  binding  agreement  to  release  Joseph  Eccles  &  Co.  from  all  claims, 
when  all  debts  due  from  them  to  the  bank,  save  15,0001,  should  have  been  paid.  The 
Statute  of  Frauds  makes  it  necessary  that  such  agreement,  to  be  binding,  should  be 
signed  by  the  banking  Company.  The  instrument  was  not  to  be  deemed  complete ; 
neither  party  was  to  be  bound  until  both  had  signed  it.  Laythoarp  v.  Bryant  (2  Bing. 
N,  C.  735)  does  not  touch  the  present  question,  because,  in  that  case,  there  was  a 
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complete  parol  agreement,  independently  of  the  memorandum  of  it.  The  purchaser 
had  signed  the  contract  without  requiring  any  signature  by  the  vendor;  but  the 
vendor  could  not  have  called  on  the  purchaser  to  complete  his  purchase  without  him- 
self performing  his  part  of  the  agreement.  Here  the  release  by  the  bank  is  to  be 
given  at  a  period  long  subsequent  to  the  payment  of  the  monies  by  the  defendants. 
If  the  plaintiffs'  construction  of  the  agreement  is  correct,  the  defendants,  having  per- 
formed their  part  of  the  agreement,  would  have  no  remedy  to  compel  the  execution 
of  the  release.  Till  it  was  executed  by  the  defendants,  the  contract  was  merely  an 
escrow.  The  parties  stipulated  for  an  agreement  in  writing — the  written  contract,  and 
that  alone,  was  to  be  the  agreement  of  the  parties.  The  case  resenables  that  of  a 
submission  to  arbitration,  where  neither  party  is  bound  unless  both  are  so :  Biddell 
V.  Dowse  (6  B.  &  C.  255),  Payne  v.  Ives  (3  D.  &  R.  664),  Ferrer  v.  Oven  (7  B.  &  C.  427). 
There  was  no  valid  or  avail-[143]-able  consideration.  It  is  clear  that  the  obligation  of 
the  defendants  was  intended  to  depend  on  there  being  a  binding  agreement  by  the  bank, 
and  not  upon  whether  or  not  the  bank  acted  upon  it.  [Martin,  B.  Stokes  v.  Cox 
(1  H.  &  N.  533)  and  Wheelton  v.  Hardisty  (8  E.  &  B.  232,  285)  shew  that,  if  such  a 
matter  is  to  be  made  a  condition  precedent,  the  parties  must  make  it  so  in  distinct  terms.] 

Pollock,  C.  B.  The  rule  must  be  discharged.  In  Warner  v.  Willington  (3  Drewry, 
523),  Vice  Chancellor  Kindersley  adopts  the  doctrine  that  where  there  is  a  proposal 
signed  by  the  person  intended  to  be  bound,  and  accepted  by  word  of  mouth,  it  is 
sufficient.  If  the  argument  had  raised  more  doubt  in  our  minds  we  should  have 
been  bound  by  the  authorities,  and  it  would  have  been  necessary  for  the  defendants 
to  have  recourse  to  a  Court  of  eri'or  to  alter  the  rule  which  has  been  laid  down. 
So  far  as  the  case  rests  on  the  Statute  of  Frauds,  the  defendants  are  concluded 
by  authority.  In  Champion  v.  Plummer  (1  N.  R.  254),  though  one  would  have 
supposed  that  the  agreement  was  intended  to  be  mutual,  the  Court  held  that  if  a 
party  agrees  in  writing  duly  signed  to  buy,  the  agreement  of  the  other  party  to 
sell  being  by  woid  of  mouth,  the  party  agreeing  to  buy  is  bound,  though  the 
agreement  would  not  have  been  enforceable  against  the  other.  But  Mr.  Mellish  put 
this  case  on  a  different  ground.  He  argued  that  it  must  be  inferred  from  the  language 
of  the  document  that  the  parties  intended  that  there  should  be  an  agreement  in  writing 
signed  by  the  plaintiffs.  Now  it  is  clear  that  it  was  not  intended  that  there  should 
be  two  copies  of  the  agreement  executed  in  duplicate.  There  was  but  one  copy  signed 
by  the  defendants  and  left  at  the  bank.  Must  we  [144]  adopt  the  argument  that  the 
agreement  was  not  to  be  deemed  complete  unless  signed  by  both  1  There  is  great 
weight  in  what  was  thrown  out  by  my  brother  Martin,  that  to  make  a  matter  a  con- 
dition precedent  it  must  be  expressly  so  made.  That  cannot  be  predicated  of  an 
intention  to  have  this  agreement  signed.  Considering  the  two  alternatives ;  the  one 
that  it  was  left  with  the  bank  to  be  signed  and  made  binding,  or  repudiated,  at  the 
option  of  the  bank,  at  any  time ;  and  the  other  that  it  was  intended  to  be  binding,  but 
that  the  defendants  did  not  care  whether  it  was  signed  by  the  bank  or  not,  the  con- 
clusion seems  irresistible  that  the  signature  by  the  banking  Company  was  not  deemed 
essential  by  the  defendants. 

Martin,  B.  .  If  I  were  not  of  the  same  opinion  I  should  feel  myself  bound  by 
iMythoarp  v.  Bryant  (2  Bing.  N.  C.  735).  The  doctrine  of  that  case  has  been  recently 
recognised  in  Smith  v.  N'eale  (2  C.  B.  N.  S.  67),  and  can  only  be  impeached  in  a  Court 
of  error.  The  presumption  is  that  this  document,  having  been  signed  and  handed  to 
the  bank,  was  intended  to  be  binding.  In  Sheppard's  Touchstone,  285,  it  is  said  "if 
lands  be  limited  to  a  man  by  way  of  use,  or  granted  immediately  by  feoifment,  gift, 
grant,  or  release;  or  goods  or  chattels  be  given  or  granted  to  a  man;  in  these  cases 
the  things  granted  shall  be  said  to  be  in  the  parties,  and  the  grant  good,  before  notice 
and  agreement,  and  until  disagreement.  The  law  presumes  that  every  grant  is  for  the 
benetit  of  the  party,  and  therefore,  until  the  contrary  is  shewn,  supposes  an  agree- 
ment to  the  grant."  That  is  the  general  rule.  If  the  defendants  had  chosen,  when 
the  agreement  was  handed  to  Mr.  Smith,  to  say  that  it  should  not  be  binding  unless 
signed  by  both  parties,  they  might  have  done  so.  But  there  is  nothing  that  leads  to 
the  pre-[145]-sumption  that  such  was  their  intention.  In  a  recent  case  where  a  pro- 
missory note,  to  be  executed  by  two  sureties,  was  signed  only  by  one,  I  left  it  to  the 
jury  to  say  whether  the  nature  of  the  transaction  did  not  shew  that  the  understanding 
was  that  the  surety  who  executed  was  not  to  be  liable  unless  both  signed.  But  that 
is  a  different  matter. 
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Watson,  B.  The  question  is  whether  we  can  direct  the  verdict  to  be  entered  for 
the  defendants  on  the  third  plea.  The  agreement  is  not  stated  to  have  been  delivered 
as  an  escrow,  but  as  a  binding  agreement.  It  was  agreed  to,  and  the  parties  are 
bound,  because  it  was  signed  by  the  defendants  and  handed  to  the  bank  to  be  acted 
upon.  But  it  is  said  that,  because  something  was  to  be  done  on  the  other  side, 
the  defendants  are  not  bound  unless  they  got  a  right  of  action  on  the  agreement. 
But,  as  in  'The  Mayor  of  Lyme  Regis  v.  Henley  (1  Bing.  N.  C.  222),  the  acceptance  of  a 
grant  may  impose  a  binding  obligation.  If  it  is  said  that  the  agreement  was  not 
complete  until  signed  by  all  parties,  I  do  not  know  why  the  bank  should  not  sign 
it,  or  be  compelled  to  sign  it  now.  There  are  several  stipulations  to  be  performed 
on  the  part  of  the  bank,  such  as  to  give  time,  and  not  to  charge  more  than  five  per 
cent.  Therefore,  according  to  ordinary  rules,  the  signing  of  the  agreement  cannot  be 
treated  as  a  condition  precedent. 

Channell,  B.  I  agree  that  the  rule  must  be  discharged.  Suppose  that  the  third 
plea  had  simply  stated  that  the  agreement  was  not  signed  or  executed,  it  would  have 
been  open  to  demurrer,  on  the  gi-ounds  disclosed  in  Laythoarp  v.  Bryant  (2  Bing.  N.  C. 
7.35).  The  decisions,  in  that  case  and  Smith  v.  Neale  (2  C.  B.  N.  S.  67),  are  binding 
upon  us.  That  disposes  of  the  [146]  question  upon  the  Statute  of  Frauds.  But  was 
the  guarantee  "  not  otherwise  agreed  to  "  in  fact  1  Mr.  Mellish  argued  that  the  under- 
standing was,  that  the  instrument  was  not  to  be  deemed  complete  until  it  was  signed. 
If  I  agreed  with  him,  I  should  think  that  the  plea  was  made  out.  But  it  does  not 
follow,  because  the  parties  anticipated  that  the  bank  would  sign,  that  the  instrument 
is  not  binding  without  such  signature.  The  evidence  does  not  support  his  view.  The 
bank  has  acted  upon  the  instrument,  and  that  is  enough. 

Eule  discharged. 

The  Metropolitan  Saloon  Omnibus  Company  (Limited)  v.  Hawkins.  Jan.  21, 
1859. — A  shareholder  in  a  Joint  Stock  Company  is  not  entitled  to  an  inspection 
of  their  books  for  the  purpose  of  proving  a  plea  of  justification  in  an  action  against 
him  for  libel  imputing  insolvency  to  the  Company. 

[S.  C.  5  Jur.  (N.  S.)  201.  Referred  to,  Yorkshire  Provident  Life  Assurance  Company  v. 
Gilbert  and  Eivington,  [1895]  2  Q.  B.  151 ;  Arnold  and  Bidler  v.  Bottomley,  [1908] 
2  K.  B.  159.] 

This  was  an  action  by  a  Joint  Stock  Company,  incorporated  under  the  19  &  20 
Vict.  c.  47,  against  a  shareholder  in  the  Company.  The  declaration  contained  a  count 
for  libel,  and  two  counts  for  slander,  imputing  to  the  Compan}'  insolvency,  mismanage- 
ment and  an  improper  and  dishonest  carrying  on  of  its  affairs.  The  defendant  pleaded 
(amongst  other  pleas)  a  justification  of  the  libel  and  slanders,  upon  which  pleas 
issues  were  joined.  On  the  2d  December,  1858,  Martin,  B.,  made  the  following 
order : — 

"  Upon  hearing  counsel,(a)  and  upon  reading  the  affidavits,  &c.,  I  do  order  that 
Mr.  Norton  and  his  clerk  only  shall  be  at  liberty,  on  Monday  and  Tuesday  next, 
between  the  hours  of  ten  in  the  forenoon  and  five  o'clock  in  the  afternoon  of  [147] 
each  of  those  days,  at  the  office  of  the  plaintiffs,  at  No.  156  Cheapside,  in  the  city 
of  London,  to  inspect,  examine,  and  take  extracts  and  examined  copies  of  the  minute- 
book,  cash-book,  journal  and  ledger  of  the  said  Company,  and  of  any  other  book  or 
books  containing  entries  relating  to  the  business  and  affairs  of  the  said  Company  from 
the  1st  June,  1857,  upon  payment  of  6s.  8d.  costs,  and  4d.  per  folio  for  copy." 

On  the  4th  December,  Martin,  B.,  made  another  order,  by  which  he  ordered  that 
the  above  order  "be  varied  by  directing  that  the  inspection  be  had  at  the  office  of  the 
Company,  or  of  the  plaintiff's  attorney,  from  ten  to  two,  for  six  consecutive  days, 
commencing  Monday,  the  6th  instant,  and  continuing  regularly  from  Monday  to 
Saturday ;  the  costs  to  be  6s.  8d.  per  diem,  and  4d.  per  folio  for  all  copies  or  extracts 
made ;  no  publication  of  any  kind  to  be  made  of  the  copies  or  extracts,  and  not  to  be 

(a)  Stammers,  who  appeared  in  support  of  the  application,  cited  the  following 
cases: — Steadman  v.  Arden,  15  M.  &  \V.  587;  'Thorpe  v.  Macauley,  5  Madd.  219;  Hill 
V.  Philp,  7  Exch.  232 ;  Wilrrwt  v.  Maccabe,  4  Sim.  263 ;  Macauley  v.  Shackell,  I  Bligh, 
N.  S.  96. 
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extended  beyond  the  purposes  of  the  cause,  and  exclusively  confined  thereto."  On 
the  10th  December,  Channell,  B.,  made  an  order  "  that  the  time  be  extended  so  as  to 
include  the  days  from  this  day  until  and  inclusive  of  the  17th  instant;  that  the 
inspection  begin  to-morrow,  and  that  the  costs  of  this  order  be  costs  in  the  cause." 
The  defendant,  having  acted  under  this  order  during  several  days,  applied  for  leave 
to  extend  the  time  for  inspection,  &c.,  and  for  liberty  to  make  certain  specified 
extracts  from  the  plaintiffs'  books.  Channell,  B.,  refused  to  make  an  order,  but  with- 
out prejudice  to  the  defendant's  right  to  apply  to  Martin,  B.,  who,  upon  an  applica- 
tion to  him  on  the  13th  January,  referred  the  parties  to  the  Court. 

Montagu  Chambers  (Stammers  with  him),  now  moved  for  a  rule  to  further  extend 
the  time  given  for  the  inspection  and  taking  extracts  from  the  books  of  the  Company  ; 
and  [148]  particularly  that  the  defendant's  attorney  and  his  clerk  should  be  at  liberty 
to  take  the  following  extracts,  viz.,  from  the  minute-book  of  the  Company  the  entries 
as  to  certain  bills  of  exchange  and  a  certain  promissory  note,  and  as  to  certain  transfers 
of  shares  in  the  Company ;  and  also  a  copy  of  a  certain  letter ;  and  also  from  the 
ledger  of  the  Company  certain  specified  accounts ;  and  in  the  journal  of  the  Company 
certain  leaves  gummed  over  and  fastened  down. (a)  Under  the  circumstances  the 
time  for  inspection  ought  to  be  extended.  The  right  to  inspect  may  be  maintained 
either  at  common  law  or  under  the  14  &  15  Vict.  c.  99,  s.  6.  The  original  order  was 
made  on  the  authority  of  Macauley  v.  Shackell  (1  Bligh,  N.  S.  96).  [Pollock,  C.  B. 
That  case  only  decided  that  a  defendant  in  an  action  for  libel  is  entitled  to  a  commis- 
sion to  examine  witnesses  who  are  abroad.  It  is  no  authority  that  he  is  entitled  to 
a  discovery.  Martin,  B.  If  a  person  publishes  a  libel  imputing  insolvency  to  a 
mercantile  house,  and  then  pleads  a  justification  to  an  action,  I  do  not  think  that  he 
ought  to  be  allowed  to  go  to  their  office  and  ransack  their  books  in  order  to  prove  his 
plea.]  The  defendant  is  a  shareholder  in  the  Company,  and  as  such  is  entitled  to  an 
inspection  of  their  books.  [Martin,  B.  This  is  not  an  application  by  the  defendant 
in  his  character  of  shareholder.  A  shareholder  has  certain  rights  of  which  he  can 
avail  himself  in  the  Court  of  Queen's  Bench.]  In  an  action  by  an  allottee  of  railway 
shares  against  a  member  of  the  provisional  committee,  to  recover  back  his  deposit, 
this  Court  ordered  that  the  plaintiff  should  have  an  inspection  and  copy  of  the  sub- 
scribers' agreement  and  parliamentary  contract,  which  both  the  plaintiff  and  de-[149]- 
fendant  had  signed,  and  which  were  in  the  hands  of  the  solicitors  of  the  Company ; 
the  plaintiff's  affidavit  stating  than  an  inspection  of  them  was  necessary  to  him  for  the 
purpose  of  framing  his  case,  and  the  defendant  not  shewing  that  they  were  not  within 
his  power  or  control :  Steadman  v.  Arden  (15  M.  &  W.  586).  Alderson,  B.,  there  said  : 
— "  It  does  not  depend  at  all  on  the  nature  of  the  action  ;  all  that  is  material  is,  that 
both  parties  have  an  interest  in  the  documents,  and  that  an  inspection  of  them  is 
material  to  the  prosecution  of  the  action."  [Martin,  B.  You  must  add  to  what 
Alderson,  B.,  said,  "  that  the  party  holding  the  document  must  in  some  sense  be  a 
trustee  for  the  applicant."]  That  is  so  in  this  case,  for  the  defendant  has  a  distinct 
interest  in  the  documents,  as  a  shareholder.  In  Shackell  v.  Macauley  (2  Russ.  550, 
note),  which  was  an  action  for  libel,  the  Court  of  Chancery  granted  a  discovery,  and 
on  appeal  (1  Bligb,  N.  S.  96)  the  House  of  Lords  held  that  the  Court  of  Chancery 
was  right  in  that  respect,  but  doubted  whether  the  defendant  was  bound  to  answer 
interrogatories  tending  to  criminate  himself.  The  original  order  allowed  the  defen- 
dant four  hours  a  day  for  six  days,  and  in  consequence  of  the  difficulties  thrown  in  his 
way  Channell,  B.,  granted  six  days'  further  time.  The  plaintiffs  have  disobeyed  this 
order,  and  have  refused  to  allow  the  defendant  to  take  extracts  from  the  minute-book. 

Pollock,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  If  the  defendant 
had  made  the  oi-der  of  the  learned  Judge  a  rule  of  Court,  and  had  then  applied  for 
an  attachment  for  disobedience  of  it,  it  would  have  been  necessary  to  set  aside  the 
rule  before  we  could  entertain  the  question  as  to  the  validity  of  the  order.  That  is 
not  now  necessary,  and  we  may  consider  the  effect  of  the  order,  [150]  as  if  an  applica- 
tion had  been  made  to  rescind  it.     I  think  that  there  ought  to  be  no  rule,  not  because 


(a)  The  application  was  made  on  affidavits  of  the  defendant  and  his  attorney  and 
his  clerk,  that  the  further  time  for  the  above  inspection  was  material  for  the  defence 
to  the  action,  and  that  the  application  was  not  made  with  a  view  to  harass  or  annoy 
the  plaintiffs. 
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the  defendant  has  had  sufficient  time  to  inspect  the  plaintiffs'  books— for  assigning 
that  reason  would  be  approving  of  the  order ;  but  because  the  order  ought  never  to 
have  been  made.  I  believe  my  brother  Martin  is  now  satisfied  that  he  ought  not  to 
have  made  it.  We  cannot  notice  the  defendant  otherwise  than  as  a  person  defending 
an  action  for  libel — not  as  a  partner  or  shareholder;  and  we  ought  to  refuse  him 
assistance  just  as  we  should  refuse  any  other  defendant  who  libelled  a  merchant  by 
saying  he  was  insolvent,  and  then  asked  for  an  inspection  of  his  books  in  order  to 
prove  it.  A  merchant,  who  is  libelled  by  a  statement  that  he  is  insolvent  has  a  right 
to  maintain  an  action ;  and  the  defendant  has  no  right  to  say :  "  let  me  examine  all 
his  affairs,  for  if  you  do  I  have  some  chance  of  proving  that  he  is  insolvent."  The 
case  of  Macauley  v.  Shackell  (1  Bligh,  N.  S,  96)  merely  decided  that,  if  a  libel  relates 
to  transactions  which  occurred  abroad,  the  defendant  is  entitled  to  a  commission  for 
the  examination  of  witnesses  at  the  place  where  the  events  happened  ;  just  as,  if  they 
had  happened  here,  he  might  have  called  witnesses  to  prove  them.  A  person  who 
ventures  to  publish  a  libel,  or  utter  slander,  should  be  in  a  condition  to  justify  his 
conduct,  and  not  come  to  the  Court  to  ask  for  assistance  to  get  up  some  proof.  If  the 
defendant  has  acted  in  a  fair  spirit,  and  with  a  view  to  the  interest  of  the  Company 
of  which  he  is  a  member,  that  would  afford  a  defence  under  the  general  issue ;  but  if 
the  publication  of  the  libellous  matter  is  not  justified  by  the  circumstances,  the  defen- 
dant must  fail  in  his  special  plea. 

Martin,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  defendant  cannot 
bring  himself  within  the  Act  14  &  15  [151]  Viet.  c.  99,  s.  6  ;  and  if  he  has  any  right  as 
a  shareholder  he  must  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus.  In  this 
case  the  defendant  must  be  considered  as  any  other  person  defending  an  action  for 
libel.  Looking  at  the  case  of  Macauley  v.  Shackell  (1  Bligh,  N.  S.  96)  although  it  is 
difficult  to  collect  from  it  any  distinct  proposition  as  to  the  right  of  a  defendant  in  an 
action  for  libel,  I  am  not  prepared  to  say,  that,  in  no  case,  would  he  be  entitled  to  an 
inspection ;  but  he  would  be  bound  to  give  the  tribunal  to  which  he  applied,  reason 
to  believe  that  there  was  some  particular  document,  which  he  could  specify  and  put 
his  hands  upon,  which  would  support  his  case ;  and  neither  a  Court  of  law,  or  equity, 
would  give  him  an  opportunity  of  searching  the  plaintiffs'  books,  in  order  to  get  up  a 
defence.  We  grant  an  inspection  of  such  documents  as  the  defendant  gives  the  Court 
reasonable  ground  to  believe  are  necessary  for  his  defence.  I  made  the  order  on  the 
authority  of  Macauley  v.  Shackell;  but,  after  the  books  had  been  examined,  I  was 
startled  at  the  circumstance  that  the  defendant  desired  to  search  other  books  in  order 
to  establish  the  insolvency  of  the  Company.  If  a  person  thinks  fit  to  publish  a  libel 
upon  a  merchant,  that  he  should  have  a  right,  on  pleading  a  justification,  to  go  to  the 
merchant's  counting-house,  have  all  his  books  brought  down  and  submitted  to  him, 
and  thus  get  information  as  to  all  his  affairs,  seems  to  me  so  repugnant  to  every  idea 
of  right,  that  it  would  require  the  strongest  possible  ground  to  induce  any  Court  to 
accede  to  such  an  application.  I  am  disposed  to  agree  with  the  Lord  Chief  Baron, 
that  a  person  who  publishes  a  libel  ought  to  be  prepared  to  prove  it. 

Watson,  B.  I  am  of  the  same  opinion.  My  judgment  proceeds  upon  this  ground, 
that  an  inspection  has  already  [152]  been  granted,  and  the  defendant  has  obtained  all 
that  he  could  reasonably  ask  for.  I  agree  with  the  Lord  Chief  Baron  and  my  brother 
Martin,  as  to  the  effect  of  the  case  of  Macauley  v.  Slmckell.  There  the  mere  fact  of  the 
action  being  for  libel,  did  not  prevent  the  party  from  having  a  discovery,  but  the 
House  of  Lords  never  meant  to  say,  that,  in  every  case  of  an  action  for  libel,  the 
defendant  is  entitled  to  a  discovery.  It  is  a  monstrous  proposition,  that,  if  a  person 
chooses  to  libel  any  mercantile  firm,  large  or  small,  and  then  pleads  a  justification  to 
an  action,  he  has  a  right  to  inspect  and  take  extracts  from  every  book  or  document 
they  possess.  As  to  the  defendant  being  a  shareholder,  or  partner  in  the  Company, 
if  he  required  an  inspection  in  that  character,  there  is  a  mode  of  obtaining  it ;  but  I 
have  yet  to  learn  that,  if  one  shareholder,  or  partner,  chooses  to  libel  the  others,  he 
has,  therefore,  a  right  to  inspect  the  partnership  books.  In  the  case  of  an  action  on  a 
contract,  where  documents  are  the  joint  property  of  both  parties,  one  may  have  an 
inspection,  because  the  other  holds  them  as  trustee  for  him ;  but  to  extend  that  to 
actions  for  libel,  would  be  to  pervert  the  rules  of  justice,  by  allowing  a  person  to  libel 
another  and  then  get  up  facts  to  justify  it. 

Channell,  B.  1  am  also  of  opinion  that  this  application  should  be  refused.  When 
the  case  was  before  me  at  Chambers,  I  entertained  some  doubt  whether  the  order  for 
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inspection  was  properly  made,  but  I  cannot  help  thinking  that  the  defendant  has  had 
sufficient  time  for  inspection. 
Rule  refused. 


[153]  Elizabeth  Bibby  v.  Carter.  Jan.  19,  1859.— The  second  count  of  a 
declaration  stated  that  a  messuage  and  land,  the  reversion  whereof  belonged  to 
the  plaintiff,  were  in  fact  supported  by  the  land  adjoining :  yet  the  defendant 
wrongfully  and  negligently  dug  and  made  divers  excavations  in  the  land  adjoining 
without  sufficiently  shoring  the  said  messuage  and  land,  and  thereby  deprived 
them  of  their  support,  whereby  they  sank  and  were  injured.  The  third  count 
stated  that  the  plaintiff,  by  reason  of  her  said  interest  in  the  messuage  and  land, 
was  entitled  to  have  the  messuage  supported  laterally  by  certain  land  adjoining : 
yet  the  defendant  wrongfully  and  negligently  dug  and  made  divers  excavations 
in  the  land  adjoining  without  sufficiently  shoring  the  said  messuage  and  land, 
and  thereby  deprived  the  messuage  of  the  support  to  which  the  plaintiff  was  so 
entitled,  whereby  the  messuage  and  land  sank  and  were  injured.  Held,  that  the 
second  count  was  good,  although  it  did  not  allege  any  right  to  support,  for  as  it 
did  not  appear  that  the  defendant  was  the  owner  of  the  adjoining  land,  he  must 
be  taken  to  be  a  stranger  and  a  wrong-doer. — Held,  also,  that  the  third  count 
was  good. 

[S.  C.  28  L.  J.  Ex.  182 ;  7  W.  R.  193.     Applied,  Richards  v.  Jenkins, 
1868,  18  L.  T.  443.] 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  in  this  and  the  second  and  third  counts  mentioned, 
a  messuage  and  land  with  the  appurtenances,  were  in  the  respective  occupations  of 
certiiin  persons  as  tenants  thereof,  to  the  plaintiff,  the  reversion  thereof  then,  and  still, 
belonging  to  the  plaintiff:  Yet  the  defendant  wrongfully  dug  and  made  divers 
excavations  in  the  said  land  under,  or  near  to  the  said  messuage,  without  sufficiently 
shoring,  propping,  underpinning,  or  otherwise  protecting  the  said  messuage  from  and 
against  the  effects  thereof,  whereby  the  said  land  and  the  said  messuage  sank,  and 
swagged,  and  was  damaged  and  injured,  &c.  Second  count :  that  the  said  messuage 
and  land,  before  and  at  the  time  of  the  committing  of  the  grievances  in  this  count 
mentioned,  in  fact  received  lateral  support  from,  and  were  supported  by  the  land 
adjoining  the  said  messuage  and  land  :  Yet  the  defendant  wrongfully  and  negligently 
dug,  and  made  divers  excavations  in  the  said  land  so  adjoining  the  said  messuage  and 
land,  and  without  sufficiently  shoring,  propping,  underpinning,  or  otherwise  protecting 
the  said  messuage  and  land,  in  this  count  first  mentioned,  from  and  against  the  effects 
thereof,  and  thereby  deprived  the  said  messuage  and  land  of  its  said  support :  whereby 
injury,  like  that  in  the  first  count  mentioned,  was  done  to  the  said  messuage  and  land 
in  which  the  plaintiff  [154]  was  so  interested,  and  the  plaintiff  was  injured  in  her  said 
reversionary  estate.  Third  count :  that  before  and  at  the  time  of  the  committing  of 
the  grievances  in  this  count  mentioned,  the  plaintiff  was  by  reason  of  her  said  interest 
in  the  said  messuage  and  land,  with  the  appurtenances,  entitled  to  have  the  said 
messuage  supported  laterally  by  certain  land  adjoining  the  said  messuage  and  land  : 
yet  the  defendant  wrongfully  and  negligently  dug,  and  made  divers  excavations  in 
the  said  land  adjoining  the  said  messuage  and  land,  and  without  sufficiently  shoring, 
propping,  underpinning,  or  otherwise  protecting  the  said  messuage  and  land  in  the 
first  count  mentioned  from  and  against  the  effects  thereof,  and  thereby  deprived  the 
said  messuage  of  the  support  to  which  the  plaintiff  was  so  entitled  as  aforesaid  : 
whereby  injury  like  that  in  the  first  count  mentioned  was  done  to  the  said  messuage 
and  land,  and  the  plaintiff  was  injured  in  her  said  reversionary  estate. 

Demurrer  to  second  and  third  counts,  so  far  as  they  relate  to  wrongs  done  to,  and 
in  respect  of  the  said  messuage.     Joinder  therein. 

Milward,  in  support  of  the  demurrer.  The  second  count  is  bad.  It  merely  states 
that  the  plaintiff's  messuage  and  land  were  in  fact  supported  by  the  land  adjoining ; 
but  it  does  not  allege  any  right  to  such  support.  It  may  be  that  the  plaintiff  holds 
the  surface  with  onlv  a  qualified  right,  as  in  the  case  of  Rowhotham  v.  WUscni  (6  E.  «fe  B. 
593.     In  error,  8  E."*  B.  123).     In  Peytm  v.  The  Mayor  of  London  (9  B.  &  C.  725),  the 
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declaration  was  held  bad,  because  it  did  not  allege  that  the  plaintiffs  were  entitled  to 
have  their  house  supported  by  the  defendant's  house,  and  did  not  contain  any  allega- 
tion from  which  a  title  to  such  support  could  be  inferred  as  a  matter  of  law.  Gayford 
V.  Nicholls  (9  Exch.  702),  [155]  is  an  authority  that,  unless  a  right  to  support  be 
acquired,  the  owner  of  the  soil  can  maintain  no  action  against  his  neighbour  who  causes 
damage  by  the  proper  exercise  of  his  right.  [Channell,  B.,  referred  to  Dodd  v.  Holme 
(1  A.  &  E.  439).]  There  it  was  alleged  and  proved  that  the  defendant  so  negligently, 
unskilfully,  and  improperly  dug  his  own  soil  that  the  plaintiffs  house  was  thereby 
injured ;  and  although  it  was  shewn  that  the  house  was  infirm,  and  could  only  have 
stood  a  few  months,  the  Court  said  that  the  defendant  had  no  right  to  accelerate  its 
fall.  [Martin,  B.,  referred  to  Partridge  v.  Scott  (3  M.  &  W.  220).]  That  decision,  with 
others,  is  reviewed  in  Humphries  v.  Brogden  (12  Q.  B.  739,  750).  In  Chadvnck  v.  Trower 
(6  Bing.  N.  C.  1),  it  was  held  that  the  mere  circumstance  of  juxta-position  does  not 
render  it  necessary  for  a  person,  who  pulls  down  his  wall,  to  give  notice  of  his  intention 
to  the  owner  of  an  adjoining  wall  which  rests  upon  it.  The  third  count  is  also  bad. 
It  states  that  the  plaintiff,  by  reason  of  her  reversionary  interest,  was  entitled  to  have 
the  messuage  supported  laterally,  by  the  adjoining  land.  But  the  mere  ownership  of 
the  reversion  does  not  entitle  a  reversioner  to  support  for  his  messuage. 

Brett,  contra.  The  second  count  is  good.  First,  there  is  no  allegation  that  the 
defendant  was  the  owner  of  the  adjoining  land  ;  he  must  therefore  be  taken  to  be  a 
mere  stranger  depriving  the  plaintiff  of  the  actual  support  of  her  messuage  and  land. 
Jeffries  v.  Williams  (5  Exch.  792)  is  an  authority  in  point.  There  the  declaration  stated 
that  certain  messuages  and  closes  were  in  the  occupation  of  the  tenants  of  the  plaintiff, 
the  reversion  thereof  belonging  to  them ;  and  that  the  defendant  so  wrongfully,  care- 
lessly, negligently,  and  improperly,  and  without  leaving  any  proper  or  sufficient  [156] 
support,  worked  certain  mines,  and  dug  and  got  the  minerals  out  of  the  mines  near  to 
the  said  messuages  and  closes,  whereby  the  foundations  of  the  messuages  were  injured, 
and  in  consequence  thereof  large  portions  of  the  buildings  fell  down.  On  motion  in 
arrest  of  judgment,  it  was  held  that  the  declaration  was  good,  although  it  contained 
no  averment  that  the  plaintiff  had  a  right  to  have  the  messuages  supported  by  the 
soil  under  which  the  defendant  got  the  mines ;  for  as  it  was  neither  alleged,  nor  could 
be  inferred,  that  the  soil  in  which  the  mines  were,  was  the  defendant's,  or  that  the 
defendant  had  all  the  right  to  get  the  mines,  which  the  owner  of  the  adjoining  soil 
had,  the  defendant  was  prima  facie  a  wrong-doer ;  and  therefore,  as  against  him,  the 
declaration  disclosed  a  sufficient  title.  In  this  case,  if  the  defendant  relies  on  the 
circumstance  of  his  being  the  owner  of  the  adjoining  land,  he  should  have  pleaded 
that  fact.  Secondly,  assuming  that  the  defendant  is  not  owner  of  the  adjoining  land, 
the  count  alleges  that  he  negligently  dug  and  made  the  excavations ;  therefore 
a  fortiori  it  is  good,  for  it  charges  negligence  by  a  stranger.  Trower  v.  CJmdwick 
(3  Bing.  N.  C.  334.  In  error,  6  Bing.  N.  C.  1)  shews  that  is  a  good  ground  of  action 
that,  by  reason  of  negligence  and  carelessness  in  the  exercise  of  the  defendant's  rights, 
the  plaintiff's  rights  were  injured.  The  same  doctrine  was  laid  down  in  Dodd  v.  Holme 
(1  A.  &  E.  493)  and  Vaughin  v.  Menlove  (3  Bing.  N.  C.  469).  Wyatt  v.  Harrison 
(3  B.  &  Adol.  871)  in  effect  supports  this  proposition,  for  there  the  allegation  in  the 
count  which  was  demurred  to  was,  not  that  the  defendant  dug  negligently,  but  that 
he  dug  so  near  to  the  plaintiff's  house  that  it  gave  way,  [Martin,  B.  I  never  could 
understand  that  case.  I  should  have  considered  the  digging  "  negligently  and  so  near 
the  plaintiff's  house  "  as  being  one  and  the  same  act.]  The  authorities  [157]  relied  on 
only  shew  that  the  adjacent  owner  may  have  a  right  to  support  for  the  natural  soil, 
but  not  if  he  puts  a  house  upon  it.  Here  the  maxim  applies,  "  sic  utere  tuo  ut  alienum 
non  laedas."     The  third  count  is  good,  for  the  same  reasons. 

Milward,  in  reply.  The  second  count  charges  not  merely  a  digging,  but  a  digging 
without  sufficient  shoring ;  therefore  it  shews  that  the  defendant  was  the  owner  of  the 
land.  [Pollock,  C.  B.  The  point  was  expressly  decided  in  Jeffries  v.  Williams  (5  Exch. 
792).]  This  case  is  distinguishable,  because  the  mode  in  which  the  wrongful  act  is 
alleged  shews  that  the  defendant  was  owner. 

Pollock,  C.  B.  I  am  satisfied  that  the  second  count  is  good.  On  the  authority 
of  Jeffries  v.  Williams,  the  defendant  must  be  taken  to  be  a  mere  stranger,  and  there- 
fore liable  to  an  action.  The  third  count  is  also  good  ;  and  our  judgment  must  be  for 
the  plaintiff. 

Martin,  B.     I  am  inclined  to  be  of  the  same  opinion.     This  case  is  another 
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example  of  how  much  better  it  would  be  if  parties  would  plead  so  as  to  state  what 
they  really  mean. 

Watson,  B.  The  law  has  been  distinctly  laid  down  in  the  ease  of  Jeffries  v. 
ffilliams,  and  it  would  be  mischievous  to  disturb  it.  We  ought  not  to  leave  matters 
at  large  where  there  have  been  decided  cases,  but  abide  by  them. 

Channell,  B.     I  am  also  of  opinion  that  both  counts  are  good. 

Judgment  for  the  plaintiffs. 


[158]  Lafone  v.  Smith.  Jan.  29,  1859.— To  an  action  for  a  libel  in  a  newspaper, 
the  defendant  pleaded,  under  the  6  &  7  Vict.  c.  96,  s.  2,  the  insertion  of  a  full 
apology  and  payment  of  40s.  into  Court.  The  jury  having  found  that  the 
apology  was  not  sufficient,  but  that  the  40s.  paid  into  Court  was  sufficient  to 
cover  the  damage,  the  Judge  directed  a  verdict  for  the  plaintiff,  with  Is.  damages. 
Held,  that  the  plaintiff  was  deprived  of  costs,  by  the  3  &  4  Vict.  c.  24,  s.  2. — 
Semble,  that  the  jury  should  have  assessed  the  damages  irrespective  of  the  40s. 
paid  into  Court,  and  that  the  defendant  was  entitled  to  have  such  sum  returned 
to  him. 

[S.  C.  5  Jur.  (N.  S.)  127.     Distinguished,  Coughlan  v.  Morris,  1880,  6  L.  R.  Ir.  405. 
Explained,  Harris  v.  Arnott,  1889,  24  L.  R.  Ir.  404.] 

Leofric  Temple  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
the  Master  should  not  tax  the  plaintiff  his  costs. 

The  action  was  for  a  libel  published  in  a  newspaper.  The  defendant  pleaded, 
under  the  6  &  7  Vict.  c.  96,  s.  2,  that  the  libel  was  inserted  without  actual  malice  and 
without  gross  negligence  in  the  publication  of  a  bonS,  fide  report  of  the  proceedings  at 
a  public  meeting,  and  that,  before  the  commencement  of  the  action,  he  inserted  an 
apology  for  the  libel ;  and  he  brought  into  Court  40s.  by  way  of  amends  for  the  injury 
sustained  by  the  plaintiff  by  the  publication  of  the  libel,  and  said  that  the  said  sum 
was  sufficient  to  satisfy  the  plaintiff's  claim  in  respect  of  the  matter  pleaded  to.  The 
plaintiff  having  taken  issue  on  the  plea,  the  jury  found  that  the  apology  was  sufficient 
in  its  terms,  but  that  the  type  should  have  been  larger  and  the  apology  inserted  in  a 
more  prominent  part  of  the  newspaper ;  that  the  40s.  paid  into  Court  was  sufficient  to 
cover  the  actual  damage.  Whereupon  the  learned  Judge  directed  the  entry  of  a 
verdict  for  the  plaintiff  with  Is.  damages.(a)  The  Master  refused  to  tax  or  allow  any 
costs  to  the  plaintiff. 

Blackburn  shewed  cause.  The  3  &  4  Vict.  c.  24,  s.  2,  enacts,  that  "  If  the  plaintiff 
in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be  brought  in  any 
of  her  Majesty's  Courts  at  Westminster,  &c.,  shall  recover,  by  the  verdict  of  a  jury, 
less  damages  than  forty  shillings,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtfiin  from  the  [159]  defendant,  in  respect  of  such  verdict,  any  costs  whatever," 
unless  the  Judge  certifies  as  therein  mentioned.  The  defendant  has  got  41s.  but  he 
did  not  recover  it  by  the  verdict  of  the  jury.  The  object  of  the  Act  was  to  prevent 
a  plaintiff  putting  a  defendant  to  the  expense  of  a  trial  where  the  damages  to  be 
recovered  would  be  so  small  as  not  to  amount  to  40s.  In  Beid  v.  Ashhy  (13  C.  B. 
897),  it  was  held  that  this  statute  applied  to  a  case  where  the  plaintiff  having  proceeded 
after  the  defendant  had  paid  into  Court  501.,  recovered  20s.  in  addition.  It  was  urged 
that  the  plaintiff  had  recovered  511.  in  the  action,  and  that  there  was  nothing  in  the 
statute  to  take  away  his  right  to  full  costs :  that  the  construction  contended  for  would 
in  all  cases  enable  a  defendant,  by  paying  money  into  Court,  to  deprive  the  plaintiff 
of  his  legitimate  damages.  The  Court,  admitting  that  such  would  be  the  effect  of 
their  decision,  held  themselves  bound  by  the  words  of  the  Act.  [Channell,  B.  Here 
the  jury  did  not  award  any  damages  to  the  plaintiff;  therefore  the  case  resembles 
NewtmV  Rowe  (1  C.  B.  187). 

Leofric  Temple,  in  support  of  the  rule.  The  plaintiff's  right  to  costs  upon  the  plea 
of  payment  into  Court  depends  upon  the  6  &  7  Vict.  c.  96,  s.  2.  [Pollock,  C.  B. 
That  statute  will  not  assist  the  plaintiff.  The  payment  into  Court  was  conditional. 
The  plea  not  being  proved,  the  payment  into  Court  was  not  warranted  by  law,  and 

(a)  See  3  H.  &  N.  735. 
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the  defendant  ought  to  have  his  money  back  again.      Damages  should  have  been 
assessed  wholly  irrespective  of  the  plea.] 

Per  Curiam. (c)     The  rule  must  be  discharged,  with  costs. 

Kule  discharged,  with  costs. 

[160]  The  New  Brunswick  and  Canada  Eailway  and  Land  Company 
(Limited)  v.  Muggeridge.  Jan.  26,  1859. — A  Company  incorporated  under 
the  Joint  Stock  Companies  Act,  1 856^  issued  a  prospectus  at  the  foot  of  which 
was  a  printed  form  of  application  for  shares.  By  the  prospectus  it  was  requested 
that  each  applicant,  in  filling  up  the  form,  would  state  for  which  class  of  shares  he 
applied,  and  that  all  applications  must  be  accompanied  by  a  remittance  of  21.  per 
share  deposit  on  the  number  of  shares  applied  for,  and  should  less  number  be 
allotted  the  amount  paid  in  excess  would  be  returned.  The  defendant  paid  into 
the  bank  of  the  Company  6001.,  and  filled  up  and  sent  to  the  directors  the  printed 
form  at  the  foot  of  the  prospectus  as  follows: — "Gentlemen, — Having  paid  into 
the  hands  of  the  bankers  of  the  Company  6001.,  I  request  you  will  allot  me  100 
shares  of  Class  A,  200  shares  of  Class  B.  And  I  hereby  agree  to  accept  such 
shares,  or  any  less  number,  that  may  be  allotted  to  me,  and  to  pay  the  future 
calls  thereon."  The  directors  allotted  to  the  defendant  50  shares  of  Class  A  and 
200  of  Class  B,  and  returned  him  1001.,  the  balance  of  his  deposit.  A  printed 
copy  of  the  memorandum  and  articles  of  association,  at  the  foot  of  which  was  a  form 
of  memorandum  consenting  to  be  a  shareholder,  was  sent  to  the  defendant ;  but  it 
was  not  signed  by  him.  The  defendant  had  notice  that  the  share  certificates  and 
interest  warrants  were  ready,  and  he  requested  that  they  might  be  forwarded  to 
him.  His  name  was  placed  on  the  register  of  shareholders  for  the  shares  allotted 
to  him.  In  an  action  for  calls  :  Held,  that  the  defendant  was  not  a  shareholder 
in  the  Company. 

[S.  C.  28  L.  J.  Ex.  193  :  affirmed  p.  580,  post.] 

The  declaration  alleged  that  the  defendant  was  indebted  to  the  plaintiffs  in  10001. 
for  two  calls  of  21.  each  upon  250  shares  in  the  Company,  whereof  at  the  time  of 
making  such  calls  the  defendant  was  the  holder,  and  which  calls  were  duly  made  under 
the  Joint  Stock  Companies  Acts,  1856,  1857. 

The  defendant  pleaded  (inter  alia) — That  he  was  not  the  holder  of  the  shares. 

The  cause  came  on  for  trial  before  Channell,  B.,  at  the  Middlesex  Sittings  after 
last  Trinity  Term,  when  by  consent  a  verdict  was  found  for  the  plaintiffs  for  10301. 
19s.  2d.,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : — 

The  plaintiffs  were  a  Joint  Stock  Company  (Limited),  registered  and  incorporated 
under  the  Joint  Stock  Companies  Acts,  1856,  1857;  and  the  Company  was  registered 
under  those  Acts  on  the  25th  September,  1856,  and  a  certificate  of  the  incorporation 
of  the  Company  was  duly  given  on  that  day. 

In  July,  1856,  several  persons  subscribed  their  names  to  [161]  a  memorandum  of 
association  in  the  form  required  by  the  19  &  20  Vict.  c.  47,  for  the  purpose  of  forming 
the  above  mentioned  Company.  On  this  memorandum  were  indorsed  articles  of 
association  signed  by  the  subscribers  to  the  said  memorandum,  prescribing  regulations 
for  the  Company.  But  for  the  purpose  of  this  case  it  may  be  considered  that  these 
articles  did  not,  except  as  hereinafter  mentioned,  extend  to  modify  the  regulations 
contained  in  the  table  marked  B.  in  the  schedule  to  the  last  mentioned  Act. 

The  capital  of  the  Company  was  by  the  memorandum  of  association  fixed  at 
800,0001.,  divided  into  40,000  shares  of  201.  each ;  and  by  the  articles  of  association 
these  shares  were  divided  into  classes  called  A  shares,  B  shares  and  C  shares.  The 
articles  prescribed  that  calls  on  the  shares  of  the  Company  might  be  made  at  such 
times  as  the  directors  should  appoint,  but  that  no  calls  should  exceed  21.  per  share,  or 
be  made  at  shorter  intervals  than  three  months ;  and  ten  gentlemen,  therein  named, 
and  who  had  agreed  to  take  the  necessary  number  of  shares  in  the  Company,  were  by 
the  said  articles  appointed  the  first  directors  of  the  Company. 

In  July,  1856,  printed  prospectuses  were  issued,  by  the  subscribers  to  the  said 
memorandum  and  articles,  in  which  the  capital,  and  number  of  shares,  and  the  objects 

(c)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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of  the  Company,  and  other  particulars  were  stated ;  and  at  the  end  thereof,  was  a 
printed  form  of  application  for  shares  in  the  Company.  By  these  prospectuses,  it  was 
requested  that  each  applicant,  in  filling  up  this  form,  would  state  for  which  class  of 
shares  he  applied ;  and  also  that  all  applications  must  be  accompanied  by  a  remittance 
of  21.  per  share  deposit  on  the  number  of  shares  applied  for ;  and  that,  should  a  less 
number  be  allotted  than  were  applied  for,  the  amount  paid  in  excess  would  be  returned. 
The  names  of  the  ten  persons  named  by  the  said  articles  of  association  as  the  directors 
of  [162]  the  Company  were  published  in  the  prospectus  as  such  directors. 

One  of  these  prospectuses,  in  the  month  of  July,  1856,  came  to  the  hands  of  the 
defendant;  and  on  the  19th  of  that  month,  he  paid  to  the  directors  of  the  Company 
6001.,  by  a  cheque  drawn  by  him  for  that  amount  upon  the  Bank  of  London. 

A  receipt,  dated  the  19th  July,  1856,  was  given,  to  the  defendant,  by  the  cashier 
of  the  said  bank,  for  the  said  sum  of  6001.,  as  money  to  be  placed  to  the  credit  of  the 
ten  persons  named  therein,  and  who  were  the  said  parties  mentioned  in  the  said  articles 
of  association,  and  also  in  the  said  prospectus,  as  directors  of  the  Company. 

On  the  same  day,  and  after  making  this  payment,  the  defendant  tilled  up,  and 
sent  to  the  directors  of  the  said  Company,  the  form  of  receipt  printed  at  the  foot  of 
the  prospectus  he  had  received.  This  form,  when  thus  filled  up  and  sent,  was  as 
follows,  and  was  signed  by  the  defendant. 

"  Form  of  Application  for  Shares. 

"  To  the  Directors  of  the  New  Brunswick  and  Canada  Railway  and  Land  Company. 

"  Gentlemen, — Having  paid  into  the  hands  of  Messrs.  (Bank  of  London),  the  bankers 
of  the  proposed  Company,  the  sum  of  6001.,  I  request  you  will  allot  me  100  shares  of 
Class  A,  200  shares  of  Class  B,  in  the  said  undertaking.  And  I  hereby  agree  to  accept 
such  shares  or  any  less  number  that  may  be  allotted  to  me,  and  to  pay  the  future  calls 
thereon. 

"Signature,  W.  Muggeridge. 

"  Profession,  Corn  Merchant. 

"  Residence,  3  Fowkes  Buildings,  Gt.  Tower  St.,  City." 

On  the  24th  July,  1856,  a  meeting  of  the  directors  of  [163]  the  Company  was 
held,  at  which  50  A  class  shares  and  200  B  class  shares  were  allotted  to  the  defendant ; 
and  on  the  same  day  a  letter  was,  by  order  of  the  Board,  sent  to  the  defendant,  of 
which  the  following  is  a  copy. 

"  London,  26  Parliament  St.,  Westminster. 
"  To  Wm.  Muggeridge,  Esq.,  "  29th  July,  1856. 

"  3  Fowkes  Buildings,  Gt.  Tower  St. 

"  The  New  Brunswick  and  Canada  Railway  and  Land  Company  (Limited). 

"  Sir, — In  pursuance  of  your  application,  I  am  directed  by  the  Board  to  inform  you 
that  50  A  class  and  200  B  class  shares  have  been  allotted  to  you,  upon  which  the 
deposit  is  5001. ;  and  I  enclose  you  a  crossed  cheque  for  the  balance  of  your  deposit 
as  below,  the  receipt  of  which  I  shall  be  obliged  by  your  acknowledging. — I  am  your 
obedt.  Servt.,  "J.  W.  Byrne,  Secy. 

"  Deposit  paid  into  Company's  Bankers      ....     £600 
Deposit  on  shares  allotted  .....       500 

To  be  returned  ....     £100" 

In  this  letter  was  enclosed  a  cheque  on  the  said  Bank  of  London  in  favour  of  the 
defendant  for  1001.,  and  which  sum  he  duly  received.  The  defendant  retained  the 
last  mentioned  letter,  which  was  never  returned  to  the  Company. 

On  the  14th  August,  1856,  a  printed  copy  of  the  memorandum  and  articles  of 
association,  at  the  foot  of  which  was  appended  a  form  of  memorandum  (a)  of  consent 

(a)  The  form  of  memorandum  which  was  appended  to  the  case  was  as  follows : — 
"  I  of  hereby  accept  shares  in  the  New  Brunswick 

and  Canada  Railway  Company,  and  I  consent  to  be  registered  as  such  shareholder 

accordingly  in  the  register  of  shareholders  of  the  Company." 
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to  be  a  [164]  shareholder,  was  forwarded  by  the  secretary  of  the  Company,  to  the 
defendant's  address,  and  was  never  returned. 

On  the  2nd  March,  1857,  a  printed  notice  was  sent,  by  the  secretary  of  the 
Company,  to  the  defendant,  stating  that  the  share  certificates  were  ready  for  delivery, 
and  that  the  scrip  must  be  lodged,  for  registration,  at  the  offices  of  the  Company, 
one  week  previous  to  transmitting  the  .share  certificates;  and  on  the  30th  April,  1857, 
the  following  letter  was  sent  to  the  defendant  by  the  said  secretary. 

"  The  New  Brunswick  and  Canada  Eailway  and  Land  Company  (Limited). 

"5  Whitehall,  S.  W.,  30th  April,  1857. 
"  Sir, — The  warrant  for  the  interest  due  on  your  shares  is  lying  here,  waiting  the 
exchange  of  your  scrip  for  the  share  certificate. 

"If  you  have  mislaid  your  scrip,  you  can  send  the  bankers'  receipt  for  deposit, 
and  letter  of  allotment  along  with  the  articles  of  association  signed,  and  I  will  forward 
you  in  exchange  the  interest  warrant  and  share  certificate. — I  am.  Sir,  your  obedt.  Servt., 
"Wm.  Muggeridge,  Esq.,  "J.  W.  Byrne,  Secy. 

"  3  Fowkes  Buildings,  Gt.  Tower  St.,  E.  C." 

On  the  13th  May,  1857,  the  secretary  of  the  Company  received  from  the  defendant 
a  letter  (without  date)  signed  by  him,  of  which  the  following  is  a  copy,  and  in  which 
was  enclosed  the  bankers'  receipt  hereinbefore  mentioned  for  the  6001.  paid  by  the 
defendant. 

"  3  Fowkes  Buildings,  Gt.  Tower  St.,  City,  E.  C. 

"  Sir, — Herewith  1  enclose  you  bankers'  receipt  for  6001.,  being  the  only  document 
I  possess  relative  to  the  New  Brunswick  and  Canada  Railway  and  Land  Company, 
and  [165]  shall  feel  obliged  by  your  forwarding  me  interest  warrant  and  share  certifi- 
cates.— I  am.  Sir,  your  obedt.  Servt.,  "  W.  Muggeridge. 
"J.  W.  Byrne,  Esq.,  Secy. 
"  New  Brunswick  and  Canada  Railway  Company." 

To  this  letter  the  secretary  of  the  Company,  on  the  15th  May,  1857,  wrote  and 
sent  the  following  reply,  enclosing  a  printed  copy  of  the  said  articles  of  association. 

"  New  Brunswick  and  Canada  Railway  and  Land  Company  (Limited). 

"Offices,  5  Whitehall,  15th  May  1857. 

"  Sir, — Your  letter  without  date,  enclosing  bankers'  receipt  for  6001.,  the  deposit 
on  your  shares  allotted  to  you  in  this  undertaking,  is  to  hand.     I  beg  to  enclose  you 
a  copy  of  the  articles  of  association  for  your  signature,  upon  the  receipt  of  which  I  will 
forward  to  you  the  share  certificates  and  interest  warrants. — Yours  faithfully, 
"Wm.  Muggeridge,  Esq.  "J.  W.  Byrne." 

On  the  10th  June,  1857,  the  secretary  of  the  Company  forwarded  to  the  defendant 
a  printed  notice,  that  the  first  ordinary  half-yearly  meeting  of  the  proprietors  of  the 
Company  would  be  held  at  a  place  therein  mentioned  on  the  30th  June  then  instant. 

This  meeting  was  held  at  the  said  time  and  place,  and  the  register  of  shareholders 
in  the  Company  was  then  produced  and  the  common  seal  of  the  Company  affixed 
thereto,  and  the  register  signed  by  the  chairman.  The  defendant  was  inserted  and 
described  in  this  register,  before  and  at  the  time  of  such  sealing  and  signing  thereof, 
as  the  holder  of  50  A  shares  and  200  B  shares  in  the  said  Company. 

(The  case  then  stated  the  making  of  the  calls,  and  that  notice  thereof  was  given 
to  the  defendant.) 

The  defendant  did  not  pay  either  of  the  .said  calls. 

[166]  The  defendant  did  not  sign  the  memorandum  or  articles  of  association,  or 
the  above  mentioned  form  of  memorandum  consenting  to  be  a  shareholder  appended 
thereto,  or  any  other  document  than  is  hereinbefore  mentioned  as  having  been  signed 
by  him. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  would  be 
at  liberty  to  do  upon  the  facts  above  stated. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
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recover  in  this  action.  If  the  Court  should  be  of  opinion  that  they  are  so  entitled, 
the  verdict  is  to  stand.  If  the  Court  should  be  of  a  contrary  opinion,  judgment  of 
nonsuit  is  to  be  entered. 

Phipson,  for  the  plaintiffs.  The  question  is,  whether  the  defendant  is  a  share- 
holder in  the  Company.  That  depends  on  whether  a  person  who  applies  for  shares 
by  a  writing  in  which  he  agrees  to  accept  any  number  which  may  be  allotted  to  him, 
but  signs  no  other  document  testifying  his  acceptance,  becomes  a  shareholder  with 
reference  to  the  Joint  Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47).  By  the 
Schedule  of  that  Act,  Table  B.  (1),  "No  person  shall  be  deemed  tohave  accepted  any 
share  in  the  Company  unless  he  has  testified  his  acceptance  thereof  by  writing  under 
his  hand,  in  such  form  as  the  Company  from  time  to  time  directs."  The  19th  section 
provides  that  "every  person  who  has  accepted  any  share  in  a  Company  registered 
under  this  Act,  and  whose  name  is  entered  in  the  register  of  shareholders,  and  no 
other  person  (except  a  subscriber  to  the  memorandum  of  association  in  respect  of  the 
shares  subscribed  for  by  him),  shall  for  the  purposes  of  this  Act  be  deemed  to  be  a 
shareholder."  Therefore,  if  the  party  has  not  signed  the  memorandum  of  association, 
he  must  have  accepted  the  shares  and  his  name  must  be  [167]  on  the  register  of 
shareholders.  Here  the  defendant's  name  was  on  the  register  of  shareholders,  and 
the  only  question  is  whether  he  has  accepted  the  shares.  The  Company  issued 
a  prospectus  offering  shares  to  the  public  on  the  terms  of  their  filling  up  the  prescribed 
form  and  paying  a  deposit.  The  defendant  paid  the  deposit  and  filled  up  the  form, 
whereby  he  agreed  to  accept  the  shares  applied  for  or  any  less  number  that  might  be 
allotted  to  him.  He  has  therefore  "  testified  his  acceptance  thereof  by  writing  under 
his  hand,"  within  the  meaning  of  the  Schedule,  Table  B.  (1).  [Watson,  B.  He  must 
testify  his  acceptance  "in  such  form  as  the  Company  from  time  to  time  direct."  The 
Company  sent  him  their  form  of  memorandum  of  consent  to  be  a  shareholder,  but  he 
never  signed  it.  Martin,  B.  It  is  like  the  Statute  of  Frauds  :  the  legislature  has  said 
that  a  person  shall  not  be  a  shareholder  unless  he  has  done  certain  acts.]  The  defen- 
dant sent  in  his  bankers'  receipt  and  applied  for  his  interest  warrant  and  share 
certificates :  the  Company  promised  to  forward  them  on  his  signing  the  articles  of 
association.  Suppose  the  defendant  had  signed  and  returned  it  with  the  memorandum 
of  consent  to  be  a  shareholder  torn  off.  [Martin,  B.  That  would  not  do.  You  seek 
to  make  the  defendant  liable  on  a  parol  contract.]  Unless  the  agreement  contained 
in  the  form  of  application  is  an  acceptance,  it  might  happen  that,  after  all  the  shares 
were  allotted  and  the  deposits  paid,  the  applicants  would  refuse  to  sign  any  other 
document  and  the  Company  would  be  at  an  end.  [Martin,  B.  The  words  of  the  Act 
are,  "  no  person  shall  be  deemed  to  have  accepted  any  share,"  that  is,  no  matter  what 
he  has  done,  "  unless  he  has  testified  his  acceptance  thereof  by  writing  under  his  hand, 
in  such  form  as  the  Company  from  time  to  time  directs."  The  defendant  has  never 
done  so.]     He  also  referred  to  sections  7,  9  and  13. 

[168]  Wilde  (with  whom  was  Vernon  Harcourt),  for  the  defendant,  was  not 
called  upon  to  argue.  He  referred  to  The  Waterford,  Wexford,  JVickloio  and  DMin 
Railway  Company  v.  Pidcock  (8  Exch.  279). 

Per  Curiam.(i)     There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Phillips  and  Others  v.  Clift.  Jan.  24,  1859. — To  an  action  on  an  indenture  of 
apprenticeship  for  a  breach  of  covenant  by  the  master  in  not  instructing  the 
apprentice  and  providing  him  with  food  and  lodging,  the  defendant  pleaded  that 
the  apprentice  conducted  himself  in  so  dishonest  a  manner  in  the  defendant's 
business,  and  defrauded  and  robbed  the  defendant,  so  that  it  became  unsafe  for 
the  defendant  to  continue  him  in  his  service,  whereupon  the  defendant  dismissed 
him. — Held,  on  demurrer,  that  the  covenants  in  the  indenture  were  independent 
covenants,  and  consequently  the  plea  was  bad. — An  allegation  that  a  party 
covenanted  by  "indenture,"  imports  that  the  covenant  was  under  seal. 

[S.  C.  28  L.  J.  Ex.  153 ;  5  Jur.  (N.  S.)  74  ;  7  W.  K  295.     Applied, 
Learoyd  v.  Brook,  [1891]  1  Q.  B.  431.] 

Covenant.     The  declaration  stated  that  on  28th  October,  1854,  an  indenture  of 
(b)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
Ex.  Div.  xiiL— 26 
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apprenticeship  was  made  and  entered  into,  and  to  which  the  plaintiffs  and  the  defen- 
dant and  one  W.  Ryde  were  parties ;  and  by  which  indenture  it  was  witnessed  that 
William  Ryde,  therein  described  as  aged  fifteen  years  or  thereabouts,  son  of  Sarah 
Ryde,  of  &c.,  widow,  with  the  consent  of  his  mother,  did  put  himself  apprentice  to 
the  defendant,  therein  described  as  Joseph  Clift,  of  &c.,  chemist,  and  with  him,  after 
the  manner  of  an  apprentice,  to  serve  from  the  30th  August  then  last  for  the  term 
of  four  years  and  one  half  of  another  year,  during  which  term  the  said  apprentice  his 
master  faithfully  should  serve,  his  secrets  keep,  his  lawful  commands  gladly  do ;  he 
should  do  no  damage  to  his  master  nor  see  it  to  be  done  by  others,  but  to  his  power 
[169]  should  let  or  forthwith  give  warning  to  his  master  of  the  same ;  he  should  not 
waste  the  goods  of  his  master,  nor  lend  them  unlawfully  to  any  ;  he  should  not  play 
at  cards  or  dice  or  any  unlawful  games,  whereby  his  master  might  have  any  loss,  with 
his  own  goods  or  others  during  the  term  without  the  license  of  his  master ;  he  should 
neither  buy  nor  sell ;  he  should  not  haunt  taverns,  alehouses  or  play-houses,  nor 
absent  himself  from  his  master's  service  day  or  night  unlawfully ;  but  in  all  things  as 
a  faithful  apprentice  he  should  behave  himself  towards  his  master  and  all  his  during 
the  term  :  and  the  defendant,  in  consideration  of  the  sum  of  991.  19s.,  to  be  paid  to 
him  by  the  plaintiffs  as  therein  mentioned,  did  thereby  covenant  with  Sarah  Ryde, 
and  also  as  a  separate  covenant  with  and  to  the  plaintiffs,  that  he,  the  defendant,  his 
apprentice  in  the  art  of  a  chemist  and  druggist,  which  he  then  carried  on,  by  the 
best  means  that  he  could,  should  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  during  the  term ;  and  would,  during  the  term,  at  his  own  charge  provide 
for  William  Ryde  proper  and  sufficient  meat,  drink  and  lodging :  and  for  the  true 
performance  of  all  and  every  the  said  covenants  and  agreements  either  of  the  said 
parties  thereto  bound  himself,  herself  and  themselves  unto  the  other  and  others  of 
them  by  the  said  indenture.  Averments :  that  the  said  William  Ryde  entered  and 
the  defendant  received  him  into  his  service :  that  the  plaintiffs  and  Sarah  Ryde  had 
done  and  performed  all  things  to  be  done  and  performed  &c.  to  entitle  them  to 
a  performance  by  the  defendant  of  his  covenants.  Breach  :  that  the  defendant  did 
not,  nor  would,  the  said  William  Ryde  in  the  art  of  a  chemist  and  druggist,  which 
the  defendant  carried  on,  by  the  best  means  that  he  could,  teach  and  instruct,  or 
cause  to  be  taught  and  instructed,  during  the  term ;  nor  did,  nor  would,  the  defen- 
dant, during  the  term,  at  his  own  charge  provide  [170]  for  William  Ryde  proper  and 
sufficient  meat,  drink  and  lodging,  and  dismissed  and  discharged  him  from  his  service, 
and  would  no  longer  permit  him  to  remain  therein,  &c. 

Plea  : — That  after  the  making  of  the  indenture  in  the  declaration  mentioned,  and 
after  William  Ryde  entered  into  the  service  of  the  defendant,  William  Ryde  did  not, 
according  to  the  covenants  of  the  indenture,  faithfully  serve  the  defendant  as  a  faithful 
apprentice,  but,  on  the  contrary  thereof,  conducted  himself  in  so  improper  and 
unfaithful  and  dishonest  a  manner  in  the  defendant's  said  business,  and  defrauded 
and  robbed  the  defendant,  so  that  it  became  unsafe  for  the  defendant  to  continue  the 
said  William  Ryde  in  his  service,  or  to  continue  to  instruct  him  in  his  business,  or  to 
permit  him  to  reside  or  remain  with  the  defendant :  whereupon,  as  he  lawfully  might, 
he  dismissed  him  from  his  service  and  refused  any  longer  to  permit  him  to  remain 
therein,  or  to  instruct  him  in  his  business,  or  to  provide  for  him  any  longer  meat, 
drink  and  lodging. 

Demurrer  and  joinder  therein. 

No  one  appeared  to  support  the  demurrer. 

Vernon  Harcourt,  in  support  of  the  plea.  The  demurrer  is  founded  on  the 
authority  of  Winstone  v.  Linn  (1  B.  &  C.  460),  where  it  was  held  that  the  covenants 
in  an  indenture  of  apprenticeship  are  independent  covenants,  and  consequently  that 
acts  of  misconduct  on  the  part  of  the  apprentice  are  no  answer  to  an  action  for  breach 
of  the  covenant  by  the  master  to  instruct  and  maintain  the  apprentice.  There,  how- 
ever, the  misconduct  of  the  apprentice  consisted  in  his  leaving  his  master's  service, 
and  though  he  afterwards  returned  and  offered  to  serve  during  the  residue  of  the 
term,  his  master  refused  to  receive  him.  It  is  conceded  that  it  is  not  every  breach 
of  covenant  which  will  justify  a  [171]  master  in  dismissing  his  apprentice ;  but  the 
case  is  different  where  the  covenant  which  is  broken  goes  to  the  very  essence  of  the 
contract.  Thus,  in  Wise  v.  Wilson  (1  C.  &  K.  662),  Lord  Denman,  C.  J.,  ruled  that, 
where  a  young  man  seventeen  years  old  was  placed  with  a  surgeon  as  pupil  and 
assistant,  if  he  on  some  occasions  came  home  intoxicated,  that  alone  would  not  justify 
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the  surgeon  in  dismissing  him.  But  if,  by  employing  the  shop  boy  to  compound  the 
medicines,  he  occasioned  real  danger  to  the  surgeon's  practice,  that  would  be  a  sufficient 
justification  for  his  dismissal.  If  the  law  were  otherwise  this  consequence  would 
follow,  that  though  the  apprentice  committed  a  felony  and  was  sentenced  to  penal 
servitude,  his  master  would  nevertheless  be  bound  to  receive  him  at  the  expiration  of 
his  sentence.  Here  the  plea  avers  that  the  'apprentice  defrauded  and  robbed  the 
defendant,  so  that  it  became  unsafe  for  the  defendant  to  continue  him  in  his  service. 
The  reasons  upon  which  the  decision  in  JVinstone  v.  Linn  proceeded  have  no  application 
to  such  a  case.  [Channell,  B.  The  question  is,  whether  the  covenants  are  dependent 
or  independent.]  "Where  a  covenant  goes  only  to  part  of  the  consideration  on  both 
sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part 
of  the  defendant,  without  averring  performance  in  the  declaration."  (6)  That  rule 
was  fully  considered  in  the  case  of  Ellen  v.  Topp  (6  Exch.  424),  where  an  infant  was 
placed  by  his  father  as  apprentice  to  a  master,  who  was  described  in  the  indenture  as 
an  "  auctioneer,  appraiser  and  com  factor,  to  learn  his  art,  and  with  him  after  the 
manner  of  an  apprentice  to  serve."  The  master  relinquished  his  trade  of  corn  factor, 
whereupon  the  apprentice  absented  himself  from  his  master's  service ;  and  [172]  it 
was  held  that  the  relinquishment  by  the  master  of  his  trade  of  corn  factor  was  a  good 
answer  to  an  action  by  him  against  the  father  for  the  desertion  of  the  apprentice. 
That  decision  proceeds  on  the  ground  that  the  obligation  to  serve  was  dependent  on 
the  corresponding  obligation  to  teach  as  an  apprentice,  and  that  if  the  master  was  not 
ready  to  teach  in  the  very  trade  which  he  had  stipulated  to  teach,  the  apprentice 
was  not  bound  to  serve.  So  here,  the  covenant  of  the  master  is  dependent  on  the 
good  conduct  of  the  apprentice.  It  would  seem  from  the  case  of  Mercer  v.  Whall 
(5  Q.  B.  447),  that  acts  of  misconduct  will  justify  an  attorney  in  discharging  his 
articled  clerk ;  and  there  is  no  real  distinction  between  the  case  of  an  articled  clerk 
and  an  apprentice.  [Channell,  B.  Wise  v.  Wilson  (1  C.  &  K.  662)  was  the  case  of  an 
agreement,  not  a  covenant  under  seal.]  Atkinson  v.  Smith  (14  M.  &  W.  695)  shews 
that  there  is  no  difference  in  that  respect.  Besides,  the  declaration  does  not  state 
that  the  contract  was  under  seal.  [Pollock,  C.  B.  It  states  that  it  was  by  indenture, 
and  that  is  sufficient.]  He  also  referred  to  the  note  to  Cutter  v.  Powell  (2  Smith's 
Lead.  Cas.  11). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plea  is  bad.  I  do  not  think  it 
necessary  to  express  any  opinion  as  to  what  would  be  the  eflPect  of  an  allegation  in  the 
plea,  that  the  apprentice  had  been  guilty  of  a  felonious  stealing,  or  had  been  actually 
convicted  and  sufi"ered  punishment,  for  this  plea  alleges  neither  the  one  nor  the  other. 
The  plea  certainly  does  not  allege  a  felonious  taking,  for  although  it  states  that  the 
apprentice  "  defrauded  and  robbed  "  the  defendant,  that  does  not  necessarily  import 
a  felony.  The  question  then  is,  whether  we  are  not  bound  by  the  authorities,  and 
whether  the  misconduct  of  the  apprentice  is  any  answer  to  this  action.  I  am  of 
opinion  that  it  is  not. 

[173]  Martin,  B.  I  am  of  the  same  opinion.  The  question  arises,  not  upon 
pleading,  but  upon  an  indenture  executed  by  the  defendant;  and  if  he  has  entered 
into  an  improvident  bargain,  he  must  suffer  the  consequences.  It  is  indeed  argued, 
that  it  does  not  appear  that  the  contract  was  by  deed  ;  but  it  is  stated  that  the  plaintiff 
covenanted  by  indenture ;  and  the  term  "  indenture  "  means  an  instrument  under  seal. 
In  Co.  Litt.  s.  370,  and  some  following  sections,  Lord  Coke  treats  of  an  indenture,  or 
deed  indented,  as  distinguished  from  a  deed  poll ;  and  the  same  will  be  found  in  Shep. 
Touch,  p.  50.  What  then  is  the  contract  here  ?  The  friends  of  the  apprentice  con- 
tract that  he  shall  faithfully  serve  his  master  for  a  certain  term,  his  secrets  keep  and 
his  lawful  commands  obey,  &c. ;  and  the  defendant,  in  consideration  of  991.  19s.  to  be 
paid  to  him,  covenants  with  them  that  he  will  teach  the  apprentice  the  art  of  a 
chemist  and  druggist  and  provide  him  with  meat,  drink,  and  lodging,  &c.  The  defen- 
dant has  absolutely  covenanted  under  seal  that  he  will  do  those  things,  and  he  must 
therefore  do  them. 

Watson,  B.  I  am  of  the  same  opinion.  It  has  long  been  considered  that  the 
covenants  in  a  deed  of  apprenticeship  are  independent  covenants.  There  are  several 
decisions  to  that  effect ;  and  if  we  look  at  the  terms  of  the  indenture,  it  is  obvious 

(6)  1  Wms.  Saund.  320  c. 
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that  it  must  be  so.  The  master  on  the  one  hand  is  to  teach  the  apprentice  and  de  die 
in  diem  to  provide  him  with  food  ;  on  the  other  hand  certain  covenants  are  entered 
into  by  the  friends  of  the  apprentice.  In  the  simple  relation  of  master  and  servant, 
the  servant  is  bound  to  obey  all  the  lawful  commands  of  his  master,  and  if  he  commits 
any  unlawful  act  the  master  may  dismiss  him.  But  if  an  apprentice  misbehaves 
himself  the  master  has  [174]  the  power  of  correcting  him  by  personal  chastiseraent,(rt)i 
provided  it  be  moderate ;  and  the  whole  control  as  regards  his  morals  is  also  with  the 
master.  Here  the  plea  alleges  that  the  apprentice  defrauded  and  robbed  the  defen- 
dant, so  that  it  was  unsafe  for  the  defendant  to  keep  him  any  longer.  I  do  not  know 
what  that  means.  The  apprentice  may  have  taken  sweetmeats  from  a  jar,  or  a 
shilling  from  the  till,  for  which  offences  he  might  be  corrected  by  personal  chastise- 
ment or  kept  in  confinement,  but  the  master  has  no  right  to  dissolve  the  contract. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiflfs  are  entitled  to  judgment. 
The  demurrer  proceeds  on  the  authority  of  Winstone  v.  Linn  (1  B.  &  C.  460),  and  I 
cannot  distinguish  that  case  from  the  present.  I  presume  that  the  plea  is  founded  on 
the  case  of  Wise  v.  Wilson  (1  C.  &  K.  662) ;  not  that  it  is  contended  that  one  act  of 
misconduct  would  entitle  the  master  to  dismiss  the  apprentice ;  for  the  plea  alleges 
several  acts,  and  that  it  became  unsafe  for  the  defendant  to  continue  the  apprentice  in 
his  service.  With  respect  to  the  case  of  Wise  v.  Wilson,  in  the  first  place  what  fell 
from  Lord  Denman,  C.  J.,  confirms  the  doctrine  laid  down  in  Winstone  v.  Linn  as 
applicable  to  an  apprentice,  for  he  treated  the  case  as  one  of  a  mixed  character,  between 
that  of  an  apprentice  and  a  servant ;  and  there  is  nothing  of  that  kind  here.  Secondly, 
in  that  case  the  plaintiff  obtained  the  verdict,  so  that  there  was  no  opportunity  for 
bringing  the  ruling  of  the  learned  Judge  under  the  consideration  of  the  Court  in 
banc.  For  these  reasons  Wise  v.  Wilson  does  not  apply ;  and  Winstone  v.  Linn  has 
been  followed  in  several  cases. 

Judgment  for  the  plaintiffs. 


[175]  Edwin  Hardon  and  John  Charlesworth,  Overseers  of  the  Poor  for  the 
time  being  of  the  Township  of  Stockport  v.  Lloyd  Hesketh  Bamford  Hesketh. 
Jan.  15,  1859. — The  defendant  and  his  predecessors  in  estate  had  paid  to  the 
plaintiffs  and  their  predecessors,  overseers  of  the  poor  of  the  township  of  S.,  an 
annual  sum  of  61.  14s.  8d.,  expressed  to  be  for  rent  for  common  lands.  It  was 
admitted  that  the  defendant  was  in  possession  of  the  lands  out  of  which  the  rent 
issued,  but  they  were  not  identified,  and  no  evidence  was  given  of  their  extent 
or  value.  The  defendant  would  not  produce  his  deeds.  Held,  that  there  was 
evidence  on  which  a  jury  might  find  for  the  plaintiff  on  a  count  for  use  and 
occupation. 

[S.  C.  28  L.  J.  Ex.  137  ;  7  W.  R.  186.] 

Declaration.  The  plaintiffs,  overseers  for  the  time  being  of  the  poor  of  the  town- 
ship of  Stockport,  in  the  county  of  Chester,  which  said  township  was  and  is  a  township 
having  separate  overseers  of  the  poor  and  maintaining  its  own  poor  separately, (a)^  sue 
the  defendant  for  money  payable  by  the  defendant  to  the  plaintiffs  as  such  overseers, 
for  the  defendant's  use,  by  the  plaintiffs'  permission  as  such  overseers,  of  messuages 
and  lands  of  the  plaintiffs  as  such  overseers  as  aforesaid  ;  and  for  the  defendant's  use 
for  divers,  to  wit,  twelve  years,  by  the  permission  of  the  respective  overseers  for  the 
time  being  of  the  poor  of  the  said  township,  predecessors  in  office  of  the  plaintiffs,  of 
messuages  and  lands  of  the  said  respective  overseers  for  and  on  behalf  of  such  township. 
There  was  also  a  count  on  a  covenant  for  payment  of  a  freehold  rent  charge  on  land 
conveyed  in  fee  to  one  Davenport,  whose  estate  was  alleged  to  have  come  to  the 
defendant  in  fee.(i) 

Plea  (inter  alia) :  Never  indebted.     Whereupon  issue  was  joined. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Chester  assizes,  it  appeared  that  the 
action  was  brought  to  recover  the  arrears  of  a  rent  of  61.   1 4s.  8d.     The  plaintiffs' 

(ay  See  1  Black.  Com.  428 ;  Fitz.  Nat.  Brev.  168. 
(a)2  See  59  Geo.  3,  c.  12,  ss.  17,  35. 
(b)  See  Farley  v.  Leigh,  2  Exch.  446. 
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counsel  put  in  certain  interrogatories,  and  the  answers  to  them  by  the  defendant, 
which  were  as  follows ; — 

"  I  am  by  myself  or  my  tenants  in  possession  of  certain  lands,  in  or  near  to  Shaw 
Heath,  Nangreave,  and  Cole  [176]  Green,  in  the  township  of  Stockport,  &c.  In  the 
month  of  February  1840,  and  in  each  preceding  year  between  that  year  and  1815, 
I  paid  by  my  agents  a  yearly  sum  of  61.  14s.  8d.  to  the  overseer  or  assistant  overseer 
for  the  time  being  of  the  said  township.  I  believe  such  payment  was  made  in  respect 
of  some  part  or  parts  of  the  aforesaid  lands  which  the  plaintiffs  alleged  was  or  were, 
before  the  said  lands  came  into  the  possession  of  those  whose  estate  I  now  have, 
common  lands  belonging  to  the  township  of  Stockport,  I  paid  by  my  agents  the  said 
yearly  sum  of  61.  14s.  8d.,  for  about  thirty-one  years,  till  1846.  I  am  at  present  in 
possession  by  myself  or  ray  tenants  of  the  lands  mentioned  in  ray  answer  to  the  first 
interrogatory,  and  such  possession  has  not  been  determined  in  any  manner  whatsoever, 
and  I  say  that  my  father  did  precede  me  in  the  possession  and  receipt  of  rents  of  the 
said  lands." 

The  defendant  had  also  been  examined  viva  voce,  before  a  Judge  at  Chambers, 
under  the  53rd  section  of  the  Common  Law  Procedure  Act,  1854.  In  the  course  of 
this  examination  (which  also  was  put  in  on  the  part  of  the  plaintiff's)  he  said  that, 
except  receipts  signed  on  behalf  of  the  overseers  of  the  poor,  he  believed  he  had  not 
in  his  possession  or  power,  nor  did  he  know  anything  as  to  the  custody  of  any  other 
documents  relating  to  the  matters  in  dispute  in  the  action.  He  further  stated: — "I 
believe  that  I)avenport  was  my  predecessor  in  this  estate.  •  I  have  no  deeds  relating 
to  this  property  :  none  whatever.  I  keep  ray  own  deeds.  I  say  I  believe  I  have  none, 
because  none  are  mentioned  in  the  schedule  of  deeds.  None  to  Mr.  Davenport 
are  mentioned."  The  defendant  however  referred  the  plaintiffs  to  his  attorney,  Mr. 
Boothroyd,  for  information  on  this  point.  The  plaintiffs'  attorney  proved  that  he  had 
afterwards  seen  Mr.  Boothroyd,  who  said  he  had  looked  over  deeds  since  the  defen- 
dant's examination.  On  being  asked  if  any  of  the  deeds  so  examined  related  to  the 
defendant's  [177J  property  at  Shaw  Heath,  Nangreave,  or  Cole  Green,  Boothroyd  said 
that  he  objected  to  produce  those  deeds  :  he  would  produce  them  at  the  assizes  if 
advised  by  counsel  to  do  so.  On  being  asked  if  there  were  any  chief  rents  named  in 
those  deeds,  he  refused  to  answer  the  question  :  he  said  "  the  deeds  will  speak  for 
themselves  if  produced ;  there  is  no  chief  rent  of  61.  14s.  8d.  mentioned  in  any  deed." 
He  declined  to  say  whether  any  larger  chief  rent  was  mentioned,  or  to  say  anything 
further  on  the  subject.  Mr.  Boothroyd  produced  receipts  for  half-yearly  payments  of 
31.  7s.  4d.  from  1827  to  1846:  each  voucher  was  indorsed  "half  a  year's  rent  for 
common  lands  "  in  the  hand  writing  of  Mr.  Boothroyd.  The  overseers'  books,  from 
1767  to  the  present  time,  were  put  in,  from  which  it  appeared  that  the  sum  of  31.  7s.  4d. 
had  been  received  half-yearly  from  persons  named  William  Bamford,  Robert  Bamford, 
Lloyd  Hesketh,  R.  Hesketh  (whom  the  defendant  in  his  examination  had  fvdmitted  to 
be  his  predecessors  in  estate)  and  the  defendant,  successively,  as  common  land  rents. 
At  the  conclusion  of  the  plaintiff's  case,  the  defendant's  counsel  submitted  that  there 
was  no  evidence  to  go  to  the  jury,  and  the  learned  Judge  being  of  that  opinion  the 
plaintiffs  were  nonsuited. 

Welsby,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had,  on  the 
ground  that  there  was  evidence  to  go  to  the  jury  in  support  of  the  first  count  of  the 
declaration. 

Grove  and  Hughes  now  shewed  cause.  Possibly  the  facts  may  be  consistent  with 
the  presumption  that  this  was  a  rent  charge.  [Welsby.  Before  the  59  Geo.  3,  c.  12, 
overseers  had  no  power  to  convey  or  lease  lands.  Watson,  B.  Before  the  passing  of 
that  Act,  parish  lands  were  usually  vested  in  trustees  and  managed  by  the  overseers.] 
The  [178]  lands  must  have  varied  in  value  in  the  long  period  during  which  this  sum 
was  paid,  and  being  common  lands  and  the  payment  small  and  invariable  in  amount, 
there  is  no  presumption  that  the  money  wjis  paid  in  respect  of  rent  as  between  land- 
lord and  tenant.  The  word  "rent"  rather  imports  rent  charge  than  rent  service. 
[Martin,  B.  Littleton  says,  s.  213,  there  are  three  manner  of  rents,  that  is  to  say,  rent 
service  (which  he  puts  first),  rent  charge,  and  rent  seek.]  There  is  nothing  to  shew 
that  this  was  rent  service  rather  than  a  rent  charge.  The  evidence  was  equally  con- 
sistent with  either  view  of  the  case  and  the  matter  is  wholly  uncertain,  therefore  there 
was  no  evidence  from  which  the  jury  would  have  been  warranted  in  finding  in  favour 
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of  either  alternative  :  The  Midland  Railway  Company  v.  Bromley  (17  C.  B.  372),  Doe  d. 
Wehh  V.  Langfield  (16  M.  &  W.  497).  [Martin,  B.  In  the  Termes  de  la  Ley,  rent 
seek  is  said  to  be  a  thing  against  common  right,  as  well  as  rent  charge.  We  have 
to  ascertain  the  meaning  of  the  word  "  rent,"  and  the  presumption  is  that  it  is  some- 
thing which  is  of  common  right.  Pollock,  C.  B.  For  one  instance  where  there 
is  a  rent  charge  there  are  a  hundred  cases  of  rent  service.  Watson,  B.,  referred 
to  Doe  d.  Robertson  v.  Gardiner  (12  C.  B.  319)  and  Welshy  to  Doe  d.  Higgs  v.  Terry 
(4  A.  &  E.  274).] 

Welsby  and  Bevan,  who  appeared  to  support  the  rule,  were  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  It  is  true 
that  in  this  case  the  evidence  is  not  such  as  that  by  which  a  claim  for  use  and  occupa- 
tion is  usually  sustained.  But  it  is  clear  that  the  plaintiffs  had  a  claim  to  money  which 
was  paid  for  one  hundred  years  as  "rents"  for  land  called  common  land.  [179]  The 
plaintiffs  therefore  had  a  right  to  claim  the  amount  as  rent  service,  rent  charge  or  rent 
seek.  The  question  is  which  it  was.  The  defendant  had  in  his  possession  deeds  which 
might  have  removed  the  doubt,  but  he  refused  to  produce  them.  If,  therefore,  there 
was  the  smallest  evidence  as  to  which  it  was,  the  jury  ought  to  have  been  called  upon 
to  decide  the  question.  The  Court  would  not  have  disturbed  a  verdict  for  the  plaintiffs, 
on  the  count  for  use  and  occupation,  unless  the  defendant  had  shewn  what  right  he 
had  in  the  land.  I  think  that  not  only  was  there  a  presumption  in  favour  of  this  being 
rent  service,  but  that  the  Judge  should  have  told  the  jury  that  they  ought  to  presume 
it  was  a  rent  service,  and  they  should  have  so  found  it. 

Martin,  B.  I  think  there  was  evidence  for  the  jury.  There  was  no  evidence 
of  the  value  of  the  lands  out  of  which  the  rent  arose.  If  the  defendant  had  proved 
that  the  lands  were  of  vastly  greater  value  than  the  rent,  that  might  have  raised  a 
presumption  that  the  rent  was  not  a  rent  service  ;  but  the  defendant,  who  was  in 
possession  of  the  land,  would  not  shew  his  title  deeds.  If  I  had  been  on  the  jury 
I  should  have  concurred  in  a  verdict  for  the  plaintiffs. 

Watson,  B.  I  am  of  the  same  opinion.  Parish  lands  which  were  formerly  vested 
in  trustees,  were  often  let  to  a  principal  person  in  the  parish,  and  continued  for  long 
periods  to  be  held  by  the  same  families.  If  there  was  a  grant  of  a  rent  charge,  traces 
of  it  would  appear  upon  the  defendant's  title  deeds.  The  defendant  did  not  swear 
that  he  has  no  title  deeds  relating  to  this  rent,  but  only  that  he  has  no  conveyance  to 
Mr.  Davenport.  It  may  be  that  the  land  is  so  intermixed  with  other  land  that  it 
cannot  be  identified ;  but  the  defendant  acknowledges  that  he  is  in  possession  of  the 
land  out  of  which  the  rent  issues. 

Rule  absolute. 

[180]  Davys,  Appellant,  Douglas,  Respondent.  Jan.  24,  1859. — An  appeal  lies 
under  the  20  &  21  Vict.  c.  43,  where  the  justices  have  dismissed  the  information 
or  complaint. — A  booth-theatre,  which  is  taken  to  pieces  and  carried  from  place 
to  place  for  theatrical  performances,  is  not  a  "  house  or  other  place  of  public 
resort  for  the  public  performance  of  stage  plays  "  within  the  meaning  of  the  2nd 
section  of  the  6  &  7  Vict.  c.  68. 

[S.  C.  28  L.  J.  M,  C.  193;  7  W.  R.  327.     Distinguished,  Tarling  v.  Fredericks,  1873, 

28  L.  T.  816 ;  21  W.  R.  785.] 

This  was  an  information  preferred  on  the  9th  July,  1858,  by  Edmund  Davys 
against  John  Douglas  :  For  that,  on  the  7th  July  instant,  at  Fletton  in  the  county  of 
Huntingdon,  the  said  John  Douglas,  of  the  same  place,  stage  manager,  did  unlawfully 
keep  a  place  of  public  resort,  to  wit,  a  theatre,  for  the  public  performance  of  stage 
plays  without  authority  by  virtue  of  letters  patent  from  her  Majesty,  her  heirs  and 
successors  or  predecessors,  or  license  from  the  Lord  Chamberlain  of  her  Majesty's 
Household  for  the  time  being,  or  her  Majesty's  justices  of  the  peace  of  the  said  county 
of  Huntingdon,  within  which  said  county  the  said  place  of  public  resort  is  situate, 
contrary  to  the  statute  &c. ;  and  after  hearing  the  parties  and  the  evidence  adduced 
by  them  before  us,  the  undersigned,  being  three  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Huntingdon,  on  the  14th  day  of  July  instant,  we, 
the  said  justices,  did  thereupon  dismiss  the  said  information  without  costs.  And  the 
said  Edmund  Davys,  alleging  that  he  is  dissatisfied  with  the  said  determination  as 
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being  erroneous  in  point  of  law,  we,  the  said  justices,  in  pursuance  of  the  statute 
(20  &  21  Vict.  c.  43),  state  the  following  case.  The  case  then  set  out  the  1st,  2nd, 
3rd,  5th,  11th,  16th  and  23rd  sections  of  the  6  &  7  Vict.  c.  68,  and  the  proviso  in  the 
1st  section  of  the  11  &  12  Vict.  c.  43. 

The  defendant  is  the  manager  of  a  company  of  strolling  players,  and  is  the  owner 
of  a  booth-theatre,  which  is  taken  to  pieces  and  carried  with  them  from  place  to  place, 
called  "  Douglas's  Theatre." 

There  are  two  fairs  held  annually,  in  July  and  October,  [181]  at  the  town  of 
Peterborough,  which  is  divided  from  the  parish  of  Fletton  and  county  of  Huntingdon 
by  the  river.  The  fair  in  July  is  called  "  Saint  Peter's  Fair,"  and  is  held  on  the  9th, 
10th  and  11th  days  of  July,  and  confined  to  the  town  of  Peterborough.  That  held  in 
October  is  called  "  Bridge  Fair,"  and  is  held  as  well  in  the  fair  meadow  (which  is  in 
the  said  parish  of  Fletton  and  in  which  the  said  booth-theatre  was  put  up)  as  in  the 
town  of  Peterborough. 

It  was  proved  that  the  defendant  had  applied  for  a  license  from  the  justices  of  the 
peace  for  the  said  county  of  Huntingdon,  pursuant  to  the  said  Act,  which  had  not  been 
granted  :  that  he  put  up  his  said  theatre  in  the  said  fair  meadow  about  the  6th  of 
July,  being,  both  as  to  time  and  locality,  without  the  limits  of  the  July  fair :  that  he 
is  the  proprietor  of  such  theatre :  that  he  issued  printed  bills  announcing  that  on 
Wednesday  evening,  the  7th  day  of  July  instant,  Shakespeare's  Tragedy  of  "  Hamlet " 
would  be  performed,  with  other  entertainments,  in  such  theatre ;  and  that  the  prices 
of  admission  to  boxes,  pit  and  gallery  would  be  one  shilling,  six  pence  and  three 
pence.  It  was  proved  that  "  Hamlet "  was  performed  as  announced,  but  it  was  not 
proved  that  one  shilling,  six  pence  and  three  pence,  or  any  other  sum  of  money  or 
reward,  was  taken  or  charged  directly  or  indirectly  on  the  night  of  the  7th  of  July 
(being  the  opening  night),  or  the  purchase  of  any  article  made  a  condition  for  the 
admission  of  any  one  into  the  theatre,  or  that  any  distilled  or  fermented  exciseable 
liquor  was  sold  within  it. 

Having  heard  this  evidence  and  the  arguments  of  the  attorneys  for  informant  and 
defendant,  we  dismissed  the  information  on  the  following  grounds.  First,  we  were  of 
opinion  that  the  information  had  been  laid  under  a  wrong  section  of  the  act  of  parlia- 
ment, the  2nd  instead  of  the  [182]  11th,  the  so  called  theatre  being  in  our  judgment 
(although  not  then  in  a  fair)  of  the  character  of  "  a  booth  or  show "  named  in  the 
23rd  section,  and  not  of  a  "  house  "  capable  of  being  licensed  under  the  5th  section,  nor 
included  in  the  phrase  "  house  or  other  place  of  public  resort,"  the  words  of  section  2. 

Secondly,  notwithstanding  the  provision  in  the  1st  section  of  the  11  &  12  Vict, 
c.  43,  we  did  not  feel  justified  (although  the  defendant's  attorney  consented  to  our 
deciding  the  case  on  the  facts  adduced,  without  asking  for  an  adjournment,)  in  con- 
victing the  defendant  under  section  11  of  the  6  &  7  Vict.  c.  68,  because  we  had  no 
evidence  before  us  that  money  was  taken,  nor  any  proof  whatever  of  an  "  acting  for 
hire  "  on  the  said  7th  day  of  July  instant  beyond  a  mere  play  bill. 

If  we  were  correct  in  this  dismissal,  it  is  to  stand.  If  not,  a  conviction  is  to  be 
returned  under  the  2nd  or  11th  section  of  the  6  &  7  Vict.  c.  68,  as  the  Court  shall 
direct,  and  such  other  proceedings  taken  as  the  Court  shall  also  direct. 

Skinner,  for  the  respondent.  First,  the  justices  had  no  power,  under  the  20  &  21 
Vict.  c.  43,  to  state  a  case  for  the  opinion  of  this  Court.  An  acquittal  is  a  final  relief 
to  the  person  charged,  and  the  Act  does  not  in  such  case  enable  the  superior  Courts  to 
hear  an  appeal  and  convict  a  person  not  before  them.  Under  the  6  &  7  Vict.  c.  78, 
any  person  aggrieved  by  an  order  of  the  justices  may  appeal  to  the  quarter  sessions : 
sect.  20.  It  is  a  fundamental  principle  of  law  that  no  person  shall  be  twice  in  peril 
for  one  offence ;  and  it  is  a  principle  equally  clear  that  no  person  can  be  tried  on 
a  criminal  charge  in  his  absence.  An  acquittal  is  not  an  order.  [Martin,  B.  The 
2nd  section  of  the  20  &  21  Vict.  c.  43,  enacts,  that  [183]  "after  the  hearing  and 
determination  by  a  justice  or  justices  of  the  peace  of  any  information  or  complaint 
which  he  or  they  have  power  to  determine  in  a  summary  way,  &c.,  either  party  to  the 
proceeding  before  the  said  justice  or  justices  may,  if  he  is  dissatisfied  with  the  said 
determination  as  being  erroneous  in  point  of  law,  apply  in  writing  within  three  days 
after  the  same  to  the  said  justice  or  justices,  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  determination  "  &c.]  By  section  14,  this  proceeding  is  sub- 
stituted for  an  appeal  to  quarter  sessions,  but  the  Act  constituting  the  offence  only 
gives  an  appeal  to  the  party  convicted,  not  to  the  prosecutor.     By  the  6th  section  of  the 
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20  &  21  Vict.  c.  43,  "  the  Court  to  which  a  case  is  transmitted  under  this  Act  shall  hear 
and  determine  the  question  or  questions  of  law  arising  thereon,  and  shall  thereupon 
reverse,  affirm,  or  amend  the  determination  in  respect  of  which  the  case  has  been 
stated,  or  remit  the  matter  to  the  justice  or  justices,  with  the  opinion  of  the  Court 
thereon,  or  may  make  such  other  order  in  relation  to  the  matter,  and  may  make  such 
orders  as  to  costs,  as  to  the  Court  may  seem  fit,"  &c.  The  Court  cannot  affirm  or 
amend  an  acquittal.  [Martin,  B.  They  may  remit  the  matter  to  the  justices.] 
Then,  if  the  justices  rehear,  are  they  bound  to  convict?  By  section  9,  the  justices 
"shall  have  the  same  authority  to  enforce  any  conviction  or  order  which  may  have 
been  affirmed,  amended,  or  made  by  such  superior  Court,  as  the  justice  or  justices  who 
originally  decided  the  case  would  have  had  to  enforce  his  or  their  determination  if  the 
same  had  not  been  appealed  against."  If  the  order  is  disobeyed  the  justices  can  only 
enforce  it  under  that  section  :  but  it  cannot  apply  to  an  acquittal,  for  how  can  the 
justices  enforce  an  acquittal  ?  It  enforces  itself.  [Martin,  B.  Nothing  can  be  stronger 
than  the  language  of  the  6th  section.  Channell,  B.  If  the  Court  remit  the  [184] 
matter  to  the  justices,  with  an  intimation  that  in  their  opinion  the  charge  was  proved, 
the  justices  would  be  bound  to  act  upon  it.  It  may  be  that  the  9th  section  applies 
only  to  a  conviction  or  order  of  the  superior  Court.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  is  a  power  of  appeal  in  the  case 
of  an  acquittal. 

Skinner.  The  information  was  properly  dismissed.  By  the  6  &  7  Vict.  c.  68,  s.  2, 
"  it  shall  not  be  lawful  for  any  person  to  have  or  keep  any  house  or  other  place  of 
public  resort,  for  the  public  performance  of  stage  plays,  without  authority  by  virtue 
of  letters  patent,  &c.,  or  without  license  from  the  Lord  Chamberlain,  &c.,  or  from  the 
justices  of  the  peace,  as  hereinafter  provided,"  &c.  The  defendant's  booth  was  not  a 
"  house  or  other  place  of  public  resort"  within  the  meaning  of  that  section.  The 
expression  "  place  of  public  resort;"  is  used  in  the  Vagrant  Act,  5  Geo.  4,  c.  83,  s.  4 ; 
but  in  the  case  of  In  re  Jones  (7  Exch.  586)  there  was  no  decision  as  to  its  meaning. 
The  11th  section  of  the  6  &  7  Vict.  c.  68  enacts  "that  every  person  who  for  hire  shall 
act  or  present,  or  cause,  permit,  or  suffer  to  be  acted  or  presented,  any  part  in  any 
stage  play,  in  any  place  not  being  a  patent  theatre  or  duly  licensed  as  a  theatre,"  shall 
forfeit  a  sum  not  exceeding  101.  a  day.  The  16th  section  is  a  declaration  as  to  what 
is  "acting  for  hire,"  viz.  where  any  money  or  other  reward  is  taken,  or  where  the 
purchase  of  any  article  is  made  a  condition  for  admission  to  the  theatre,  or  where  any 
play  shall  be  acted  in  any  house,  room  or  place  in  which  exciseable  liquor  is  sold. 
Here  there  was  no  evidence  of  any  such  acting  for  hire.     The  Court  then  called  on 

Field,  for  the  appellant.  This  booth  was  a  "  place  of  [185]  public  resort "  within 
the  meaning  of  the  2nd  section  of  the  6  &  7  Vict.  c.  68.  The  legislature  meant  any 
place  to  which  the  public  resort  for  the  purpose  of  witnessing  theatrical  performances. 
The  preamble  of  the  Act  recites  that  "  it  is  expedient  that  the  laws  now  in  force  for 
regulating  theatres  and  theatrical  performances  be  repealed"  &c.  Then  the  2nd 
section  says  that  it  shall  not  be  lawful  to  keep  anj'  house  or  other  place  of  public  resort, 
for  the  public  performance  of  stage  plays,  without  authority  &c.  The  8th,  9th  and 
17th  sections  use  the  word  "theatre."  The  interpretation  clause  (sect.  23)  shews 
what  the  legislature  intended  to  include  within  the  2nd  section,  for  though  it  gives 
no  definition  of  the  term  "  place  of  public  resort,"  it  provides  that  the  Act  shall  not 
"apply  to  any  theatrical  representation  in  any  booth  or  show  which  by  the  justices 
of  the  peace  &c.  shall  be  allowed  in  any  lawful  fair."  If  the  2nd  section  does  not  apply 
to  a  booth  of  this  description,  the  9th  section  does  not  apply,  and  the  justices  would 
have  no  power  to  keep  order  within  it.  The  definition  of  a  "  house  "  does  not  depend 
on  the  material  with  which  it  is  constructed.  [Watson,  B.  Do  you  contend  that  a 
tent  is  a  house*?]  The  words  "have  or  keep"  in  the  2nd  section  shew  that  the 
expression  "  place  of  public  resort "  means  something  more  than  an  open  space.  By 
section  5,  the  justices  may  license  "  houses  for  the  perfoimance  of  stage  plays ; "  and 
if,  under  that  section,  they  have  no  power  to  license  this  booth,  it  is  prohibited  by  the 
2nd  section. 

Pollock,  C.  B.  We  (a)  are  all  of  opinion  that  the  decision  of  the  justices  ought 
to  be  affirmed. 

Decision  affirmed,  with  costs. 

(fl)  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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[186]  Brown  v.  Robins.  Jan.  19, 1859.— The  plaintiff  was  owner  of  a  house  erected 
in  1834  on  solid  ground.  Previously  to  the  building  of  the  house  a  portion  of 
the  minerals  had  been  gotten  under  a  garden  which  adjoined  the  house.  In  1838 
a  portion  of  the  minerals  was  gotten  under  the  defendant's  land  which  adjoined 
the  garden.  In  1855  the  defendant  commenced  getting  out  the  rest  of  the 
minerals  under  his  land.  In  1857  the  plaintiff's  land  sank,  and  the  house  was 
injured  by  the  defendant's  mining  operations.  It  was  found  by  the  jury  that  the 
sinking  of  the  plaintiff's  land  was  caused  by  the  defendant's  workings :  that  some 
damage  would  have  happened,  but  not  to  the  same  extent,  if  the  garden  ground 
had  been  left  solid :  that  the  defendant  knew  of  the  excavations  under  the 
garden :  that  the  land  would  have  sunk  in  just  the  same  whether  there  was  a 
house  on  it  or  not ;  and,  lastly,  that  the  damage  to  the  plaintiff's  house  by  the 
sinking  was  3001. ;  2501.  occasioned  solely  by  the  defendant's  workings,  and  501. 
damages  caused  in  part  by  the  excavation  under  the  garden.  Held  :  First,  that, 
inasmuch  as  the  sinking  of  the  plaintiff's  land  was  in  no  way  caused  by  the  weight 
of  the  house,  the  plaintiff  was  entitled  to  recover  whether  he  had  acquired  a  right 
to  support  for  his  foundations  by  the  defendant's  soil  or  not. — Secondly,  that 
although  the  excavation  under  the  garden  contributed  to  the  extent  of  501.  to 
cause  the  damage,  the  plaintiff  was  entitled  to  the  whole  3001.,  because,  if  the 
defendant  had  not  done  the  wrongful  act  complained  of,  no  part  of  the  damage 
would  have  occurred. 

[S.  C.  28  L.  J.  Ex.  250.  Followed,  Stroyan  v.  Knowles,  1861,  6  H.  &  N.  465.  Applied, 
Richards  v.  Jenkins,  1868,  18  L.  T.  437.  Discussed,  Green  v.  Belfast  Tram  Company, 
1887,  20  L.  R.  Ir.  41 ;  Attorney-General  \.  Conduit  Colliery  Cmipany,  [1895]  1  Q.  B.  301.] 

Declaration.  That  whereas,  before  and  at  the  time  of  the  committing  of  the 
grievances,  &c.,  the  plaintiff  was  possessed  of  certain  land  with  a  certain  house  and 
outbuildings  standing  and  being  thereon ;  and  whereas  there  were  certain  foundations 
of  and  supporting  the  said  house  and  outbuildings,  which  the  plaintiff  had  of  right 
enjoyed  and  ought  to  enjoy,  yet  the  defendant  wrongfully,  negligently,  carelessly  and 
improperly,  without  leaving  sufficient  support  in  that  behalf,  worked  certain  mines 
near  to  and  adjoining  the  said  land,  whereby  the  said  land  and  the  said  foundations 
of  the  said  house  and  outbuildings  sank,  swagged  and  gave  way,  &c. 

Pleas.  First :  Not  guilty.  Second  :  That  at  the  time  of  the  supposed  grievance 
the  plaintiff"  did  not  of  right  enjoy,  nor  ought  of  right  to  enjoy,  the  said  foundations 
of  and  supporting  the  said  house  and  outbuildings. 

At  the  trial,  before  Byles,  J.,  at  the  last  Stafford  assizes,  it  appeared  that  the 
plaintiff'  was  the  owner  of  a  house  and  outbuildings,  situate  to  the  east  of  a  lane  called 
Bill  Hay  Lane,  but  not  adjoining  to  it,  inasmuch  as  a  garden  and  lawn,  belonging  to 
another  owner,  lay  between  the  plaintiff's  premises  and  Bill  Hay  Lane,  and  adjoined 
them  on  the  [187 j  opposite  sides.  The  plaintiff's  house  had  been  built  in  1834  on 
solid  ground.  Between  1828  and  1831  coal  had  been  gotten  by  one  Jesson  from  under 
that  part  of  the  garden  and  lawn  which  adjoined  the  lane,  but  not  up  to  the  plaintiffs 
premises.  Ribs  and  pillars  of  coal  were  at  that  time  left  to  support  the  surface.  In 
1838  Jesson  began  to  work  the  coal  on  the  west  side  of  Bill  Hay  Lane,  leaving  a  rib 
of  coal  against  the  lane.  In  1846  "crownings  in"  took  place  in  the  lawn  and  garden. 
In  working  the  thick  coal  in  Staffordshire,  it  is  the  practice  to  get  out  a  certain 
quantity  of  coal  in  the  first  instance,  leaving  what  are  ciilled  ribs,  to  prevent  water 
and  air  from  coming  in  from  adjoining  mines,  and  pillars  to  support  the  surface.  The 
pillars  are  eight  yards  square,  the  intervals  between  them  eight  yards  in  width. 
When  the  coal  is  worked  out  between  the  pillars,  the  mines  are  left  for  some  years 
that  the  earth  may  settle.  During  this  time  it  sometimes  happens  that  in  some  places 
droppings  of  earth  continually  take  place  from  the  roof  between  the  pillars,  and  by 
degrees  the  surface  falls  in,  causing  a  basin  shaped  hollow  on  the  surface ;  this  is  called 
"a  crowning  in."  After  the  soil  has  become  consolidated  the  mine  is  again  worked, 
and  the  ribs  got  out  as  far  as  possible.  In  1854  the  defendant,  who  was  then  the 
owner  of  the  mines  on  the  west  side  of  Bill  Hay  Lane,  began  to  work  out  the  ribs 
and  pillars  left  by  Jesson  in  1838.  The  nearest  of  the  defendant's  workings  were  at 
a  distance  of  thirty-ffve  yards  from  the  plaiutiff"s  house.  In  1857  the  plaintiff's  house 
began  to  crack.     The  plaintiff's  witnesses  alleged  that  the  damage  was  caused  by  the 

Ex.  Div.  xiii. — 26* 


810  BROWN    t'.  ROBINS  4  H.  &  N.  188- 

getting  of  the  ribs  and  pillars  by  the  defendant  on  the  west  side  of  Bill  Hay  Lane. 
There  was  evidence  that  the  defendant  knew  of  the  excavations  on  the  east  side  of 
the  lane. 

The  learned  Judge  asked  the  jury— First,  was  the  sinking  of  the  plaintiff's 
premises  caused  by  the  defendant's  [188J  workings,  either  alone  or  in  conjunction 
with  anything  else?     The  jury  answered  this  question  in  the  affirmative. 

Secondly.  Would  the  same  damage  have  arisen  from  the  defendant's  workings 
if  the  ground  had  been  left  solid  on  the  east  side  of  Bill  Hay  Lane?  The  jury  found 
that  it  would  not ;  but  that  some  of  the  damage  would  have  happened. 

Thirdly.  Did  the  plaintiff  enjoy,  as  of  right,  support  from  the  defendant's  ribs 
and  pillars'?  His  lordship  said  that  the  plaintiff's  house  was  built  in  1834.  The 
excavations  on  the  east  side  of  Bill  Hay  Lane  were  finished  in  1831,  and  therefore 
existed  for  twenty  years  when  the  defendant's  workings  began  in  1854.  If  the 
defendant  knew  of  the  excavations  on  the  east  of  Bill  Hay  Lane,  the  plaintiff  had 
enjoyed  as  of  right  for  twenty  years  the  support  of  the  defendant's  soil.  The  jury 
found  that  the  defendant  did  know  of  the  excavations. 

Fifthly.  Did  the  land  fall  from  the  superincumbent  weight  of  the  house,  or  would 
it  have  fallen  if  no  house  had  been  erected  upon  it?  The  jury  found  that  the  land 
would  have  fallen  in  the  same  manner  whether  there  had  been  a  house  upon  it  or  not. 
Sixthly.  If  the  damages  arose  partly  from  the  defendant's  workings,  and  partly 
from  the  old  workings  to  the  east  of  Bill  Hay  Lane,  how  much  was  occasioned  by  the 
defendant's  workings  and  how  much  by  the  old  workings'?  The  jury  found  3001. 
damages,  2501.  occasioned  by  the  defendant's  workings,  and  501.  partly  by  the  defen- 
dant's, workings  and  partly  by  the  old  workings  to  the  east  of  the  lane.  Upon  these 
findings  the  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff  for  3001., 
reserving  leave  for  the  defendant  to  move  to  enter  a  verdict  or  to  reduce  the  damages 
to  2501. ;  neither  party  to  be  at  liberty  to  bring  error. 

[189]  Huddleston,  in  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  defendant  upon  the  plea  of  not  guilty,  so  far  as 
relates  to  the  allegations  that  the  defendant  worked  carelessly  and  negligently,  on 
the  ground  that  those  allegations  were  not  supported  by  the  evidence ;  and  on  the 
second  issue,  on  the  ground  that  the  plaintiff  had  not  enjoyed,  as  of  right,  for  twenty 
years,  the  right  of  support  for  his  buildings  from  the  ribs  and  pillars  of  coal  worked 
by  the  defendant ;  that  there  was  no  evidence  nor  was  it  found  by  the  jury  that  the 
defendant,  or  those  under  whom  he  claimed,  knew  for  twenty  years  that  the  plaintiff's 
premises  were  in  fact  supported  by  the  mines  worked  by  the  defendant;  or  why  the 
damages  should  not  be  reduced  to  2501.,  on  the  ground  that  as  to  501.  the  damage  was 
not  occasioned  by  the  defendant's  working,  but  by  the  "crownings  in"  on  land 
adjoining  the  plaintiff's  premises ;  or  wh}^  a  new  trial  should  not  be  had  on  the  ground 
of  misdirection,  namely,  that  the  learned  Judge  should  have  directed  the  jury  that 
no  right  of  support  from  the  ribs  and  pillars  of  coal  west  of  Bill  Hay  Lane  worked  by 
the  defendant  was  gained  for  the  plaintiff's  buildings,  unless  the  defendant,  or  those 
under  whom  he  claimed,  knew  for  twenty  years  that,  in  consequence  of  the  excavated 
state  of  the  mines  east  of  Bill  Hay  Lane,  the  plaintiff's  buildings  were  in  fact  being 
supported  by  the  said  ribs  and  pillars,  and  that  there  was  no  evidence  of  such  know- 
ledge, and  that,  as  the  plaintiff  did  not  establish  a  right  of  support  for  his  buildings 
from  defendant's  ribs  and  pillars,  the  damages  were  excessive  in  respect  of  any 
supposed  injury  to  the  plaintiff's  land. 

Gray  and  Scotland  now  shewed  cause.  The  first  objection  is  that  there  was  no 
evidence  that  the  defendant  had  worked  the  coal  carelessly  or  negligently.  But  that 
is  only  [190]  material  if  the  plaintiff  was  not  entitled  to  the  support  of  the  defendant's 
soil.  [Watson,  B.,  referred  to  Smart  v.  Morton  (5  E.  &  B.  30).  Phipson  abandoned 
the  first  point.]  As  to  the  second  point.  The  plaintiffs  house  was  completed  in 
1835.  The  damage  complained  of  was  done  more  than  twenty  years  after  the  plain- 
tiff's house  had  been  erected  upon  its  present  foundations.  [Martin,  B.  In  Row- 
boiJmm  v.  Wilson  (8  E.  &  B.  123)  Williams,  J.,  points  out  that  the  right  of  support 
is  a  right  of  property,  not  an  easement.  Pollock,  C.  B.  Has  a  person  any  right  to 
dig  so  near  to  the  land  of  his  neighbour  as  to  disturb  his  soil,  whether  there  is  a 
house  there  or  not  1]  Suppose  a  person  builds  a  house  at  the  extremity  of  his  land, 
which  has  been  excavated,  after  twenty  years  he  gains  a  right  of  support  for  its 
foundations:   Partridge  v.  Scott  (3  M.  &  W.  220).     [Martin,  B.     It  is   difficult  to 
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understand  how  an  easement  can  be  gained  by  acquiescence  under  such  circumstances.] 
Thirdly,  it  is  said  that  there  was  no  evidence  that  the  defendant  knew  of  the  extent 
of  the  excavations  in  the  phxintifF's  land.  He  knew  that  there  were  excavations,  and 
his  first  duty  in  excavating  his  own  land  was  therefore  to  leave  a  rib  to  prevent  the 
plaintiffs  land  from  being  affected  by  his  working.  It  was  not  necessary  for  the 
learned  Judge  to  leave  to  the  jury  whether  the  defendant  knew  for  twenty  years  that 
the  plaintiff's  house  was  enjoying  the  support  of  the  defendant's  land,  because  if  the 
house  had  stood  for  twenty  years  he  was  bound  to  take  notice  of  the  fact.  Fourthly, 
it  is  said  that  if  there  was  no  right  of  support  for  the  house  the  damages  were 
excessive.  But  the  jury  found  that  the  weight  of  the  house  did  not  contribute  to 
the  accident.  In  Gale  on  Easements,  p.  225,  it  is  said  : — "  It  may  be  suggested  that 
there  are  cases  in  which,  though  the  house  be  modern,  [191]  damages  may  be 
recovered  for  an  injury  done  to  it  by  digging  too  near  the  common  boundary.  If  the 
owner  established  his  right  to  support  for  his  soil,  and  the  jury  should  be  of  opinion 
that  the  land  would  have  fallen  in,  in  consequence  of  the  digging,  even  had  no 
additional  weight  been  imposed  by  building,  the  value  of  the  house  falling  with  the 
land  might,  it  seems,  be  recovered  as  damages  resulting  from  the  principal  injury." 
In  Jeffries  v.  Williams{a)  Parke,  B.,  pointed  out  that  that  is  in  accordance  with  2  Roll. 
Ab.  tit.  "  Trespass,"  (I.),  pi.  1.  In  Jeffries  v.  Williams{a)  the  declaration  was  held 
good  though  it  alleged  no  right  of  support  for  the  house.  In  Roberts  v.  Haines{h) 
an  action  was  brought  to  recover  damages  for  injuries  by  mining  to  houses,  some  of 
which  had  stood  for  twenty  years,  some  less.  It  was  objected  that  the  houses  which 
had  not  stood  twenty  years  had  not  acquired  a  right  to  support,  and  that  therefore 
the  plaintiff  was  not  entitled  to  damages  for  the  injury  to  them.  Cresswell,  J.,  asked 
the  jury  whether  the  land  would  have  fallen  in  if  houses  had  not  been  built  upon  it, 
whether,  in  fact,  they  thought  the  weight  of  the  houses  had  in  any  way  caused  the 
sinking  of  the  ground.  The  jury  found  that  the  land  would  have  sunk  whether  the 
houses  were  there  or  not.  Upon  which  the  learned  Judge  told  them  that  the  plaintiff 
was  entitled  to  damages  to  the  extent  of  the  injuries  to  all  the  houses.  Here  the 
plaintiff  had  a  right  to  the  support  of  the  defendant's  land.  The  defendant  took  away 
a  portion  of  the  minerals  which  gave  the  support.  Being  entitled  to  this  support,  and 
having  been  deprived  of  it,  the  plaintiff  is  just  as  much  entitled  to  damages  for  the 
injury  to  his  house  [192]  as  he  would  have  been  to  the  value  of  a  horse  which  might 
have  been  killed  by  the  sinking  of  the  soil.  As  to  reducing  the  damages  by  501.  If 
the  defendant  had  not  worked  his  mines  so  as  to  deprive  the  plaintiff's  land  of  support, 
no  damage  at  all  would  have  happened  from  the  old  workings. 

Phipson  and  Dowdeswell  (with  whom  was  Huddleston),  in  support  of  the  rule. 
Two  questions  were  put  by  the  learned  Judge  which  are  material  with  reference  to 
the  second  issue :  First,  suppose  all  was  solid  to  the  east  of  Bill  Hay  Lane,  would 
the  plaintiff's  buildings  have  sustained  damage']  The  jury  said  Yes,  but  not  to  the 
same  extent.  Secondly,  did  the  land  fall  in  consequence  of  the  superincumbent  weight 
of  the  building,  or  would  it  have  fallen  just  the  same  whether  the  building  was  there 
or  not  1  The  answers  to  these  questions  do  not  decide  the  second  issue  in  favour  of 
the  plaintiff.  In  consequence  of  the  excavations  under  the  garden,  the  plaintiff's  land 
required  support  by  a  greater  portion  of  the  defendant's  land  than  it  otherwise  would 
have  required.  It  may  be  admitted  that  a  man  cannot  dig  a  hole  immediately 
adjoining  his  neighbour's  land  so  as  to  let  it  in.  Here,  however,  the  excavation  was 
at  a  distance,  and  the  land  was  enjoying  a  sort  of  secret  support.  A  person  cannot, 
by  taking  away  the  natural  support  of  his  own  land,  create  rights  against  his  neigh- 
bour.    The  defendant  is  entitled  to  have  the  second  issue  found  for  him.     [Martin,  B. 

1  think  you  have  failed  in  raising  it.]  The  plaintiff  was  bound  to  shew  that  he  was 
entitled  to  support  by  twenty  years'  enjoyment,  because  this  is  a  case  of  support  by 
adjacent  land. 

Pollock,  C.  B.  This  rule  must  be  discharged.  As  to  the  right  of  support  for 
the  house  qua  house,  if  necessary  [193]  to  decide  it,  which  it  is  not,  I  should  be 
disposed  to  hold  that  the  plaintiff  was  entitled  to  the  support  of  the  surrounding 

(a)  5  Exch.   792.     Watson,  B.,  referred  to  Tlie  Earl  of  Lonsdale  v.  Littledale, 

2  H.  Bl.  267. 

(6)  At  Nisi  Prius,  not  reported  on  this  point.     See  6  E.  &  B.  643 ;  7  E.  «fe  B.  625. 
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ground.  But  the  moment  the  jury  found  that  the  subsidence  of  the  land  was  not 
caused  by  the  weight  of  the  superincumbent  buildings,  the  existence  of  the  house 
became  unimportant  in  considering  the  question  of  the  defendant's  liability.  It  is  as 
if  a  mere  model  stood  there,  the  weight  of  which  bore  so  small  a  proportion  to  that  of 
the  soil  as  practically  to  add  nothing  to  it.  The  plaintiff's  complaint  resolves  itself 
into  this,  that  the  land  was  injured ;  and  the  house  was  considered  by  the  learned 
Judge  solely  with  reference  to  the  amount  of  the  damages.  Then  it  is  said  that  the 
same  amount  of  damage  would  not  have  happened  if  the  land  to  the  east  of  Bill  Hay 
Lane  had  been  left  solid.  If  the  excavation  to  the  east  of  Bill  Hay  Lane  contributed 
to  the  damage,  did  the  defendant  know  that  this  ground  was  riddled  by  mines  1  The 
jury  found  that  he  knew  it.  He  knew  there  was  greater  danger  of  injuring  the 
plaintiff  by  sinking  on  the  west  side  of  the  lane  than  there  would  have  been  if  the 
ground  on  the  east  side  had  been  left  solid,  and  he  ought  to  have  known  that  the 
excavated  ground  was  less  powerful  and  gave  less  support  on  that  side.  He  is  there- 
fore responsible  for  the  whole  of  the  damage.  The  objections  upon  which  the  rule 
was  founded  are  answered  in  every  part,  and  the  rule  must  therefore  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  The  rule  was  obtained  on  several  grounds. 
First,  that  there  was  no  evidence  of  negligence  on  the  part  of  the  defendant.  It  was 
admitted  that  this  fails  because,  if  the  plaintiff  was  entitled  to  the  support  of  the 
defendant's  land  and  was  deprived  of  it,  the  absence  of  negligence  is  immaterial. 
Secondly,  that  [194]  the  support  was  not  enjoyed  as  of  right.  The  mode  in  which 
the  question  was  dealt  with  shews  that  this  issue  was  properly  decided  in  favour  of  the 
plaintiff.  There  was  ample  evidence  that  the  defendant  knew  the  state  of  the  plaintiflf's 
land.  There  is  no  ground  for  reducing  the  damages.  The  house  was  lawfully  on  the 
plaintiff's  land,  and  was  damaged  by  the  unlawful  act  of  the  defendant.  As  to  the 
point  that  no  right  of  support  by  the  defendant's  ribs  and  pillars  had  been  acquired, 
unless  the  defendant  knew  that  in  consequence  of  the  excavated  state  of  the  plaintiff's 
ground  his  buildings  were  in  part  supported  by  these  ribs  and  pillars,  and  there  was 
no  evidence  of  such  knowledge,  I  think  there  was  ample  evidence.  I  do  not  wish  to 
consider  that  as  a  criterion  of  the  defendant's  liability ;  but  it  was  so  treated. 

Watson,  B.  When  the  report  of  the  learned  Judge  was  read,  it  became  clear  that 
there  was  no  ground  for  this  rule.  It  was  alleged  that  there  was  no  evidence  that  the 
defendant  had  worked  carelessly ;  but  the  meaning  is  that  he  worked  carelessly  with 
reference  to  the  rights  of  the  plaintiff.  The  defendant  desired  to  raise  a  question  as 
to  the  right  of  support  by  adjacent  land.  When  a  great  weight  is  put  on  land  which 
immediately  causes  a  pressure  upon  the  adjoining  land,  a  nice  question  sometimes 
arises ;  but  here  everything  was  determined,  by  the  finding  of  the  jury,  that  the 
accident  was  not  caused  by  the  weight  of  the  building,  and  that  this  weight  had  no 
effect  in  causing  the  subsidence  of  the  soil.  As  to  the  damages,  the  jury  found  that 
the  defendant,  knowing  the  state  of  the  plaintiflf's  land,  worked  his  own  mines  and  so 
caused  the  injury.     There  is,  therefore,  no  ground  for  reducing  the  damages. 

Channell,  B.  The  learned  Judge  left  certain  questions  [195]  to  the  jury.  The 
findings,  which  are  not  impeached,  taken  in  connection  with  the  questions,  appear  to 
me  to  leave  no  room  for  the  argument  attempted  to  be  raised  on  the  part  of  the 
defendant. 

Rule  discharged. 

Memorandum. 

In  the  present  term  Hunter  Rodwell,  Esq.,  of  the  Middle  Temple ;  G.  M. 
Gifiard,  Esq.,  of  the  Inner  Temple,  and  Henry  Hawkins,  Esq.,  of  the  Middle  Temple, 
were  appointed  her  Majesty's  Counsel. 


[196]    Hilary  Vacation,  22  Vict. 

Farmer  and  Others  v.  Smith.  Feb.  12,  1859. — In  September,  1845,  a  Benefit 
Building  Society  was  established  under  the  6  &  7  Wm.  4,  c.  32.  By  the  Rules 
of  the  Society  a  subscription  of  10s.  a  share  per  month  was  payable  from 
September,  1845,  until  the  objects  of  the  Society  were  fully  accomplished.    One 
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of  those  objects  was  the  formation  of-  a  fund  from  which  money  might  be 
advanced  to  the  shareholders  to  enable  them  to  purchase  freehold  or  leasehold 
property ;  and  they  were  declared  to  be  entitled  to  receive  the  sums  mentioned 
in  certain  tables.  One  of  these  tables  stated  the  amount  which  a  shareholder 
was  entitled  to  receive  on  each  share  for  thirteen  years,  viz.  601.  during  the 
first  year,  1201.  at  the  end  of  the  thirteenth  year,  and  sums  varying  between 
them  in  the  intermediate  years.  The  rules  also  declared  that  the  advance 
should  be  secured  by  a  mortgage,  and  that  if  any  shareholder  should  be 
desirous  of  satisfying  the  security  he  should  be  at  liberty  to  do  so,  "  by  paying 
the  subscription  that  would  have  become  due  on  the  shares  advanced,  up  to 
the  end  of  the  thirteenth  year:"  also,  that  when  the  sum  of  1201.  for  each 
unadvanced  share,  with  all  the  expenses  and  liabilities  of  the  Company,  should 
be  fully  realized,  the  Society  should  terminate.  In  June,  1851,  the  defendant, 
who  was  the  owner  of  four  shares,  received  an  advance  of  2801.,  and  executed 
a  mortgage  deed  in  which  he  covenanted  to  pay  the  subscriptions  and  interest 
payable  on  his  shares  according  to  the  rules  of  the  Society.  By  the  6  &  7 
VVm.  4,  c.  32,  s.  5,  an  indorsement  on  the  mortgage  of  the  monies  thereby 
secured  vacates  the  same. — The  Society  sustained  losses,  and  at  the  end  of  the 
thirteenth  year  there  was  not  sufficient  funds  to  pay  the  unadvanced  share- 
holders 1201.  a  share. — Held  :  First,  that  the  defendant  was  entitled  to  redeem 
his  property  in  July  1858  (the  thirteen  years  not  terminating  until  the  following 
September) ;  but  that,  notwithstanding  such  redemption,  his  liability  to  the  pay- 
ment of  the  monthly  subscriptions  continued  so  long  as  there  was  not  realized 
1201.  per  share  for  the  unadvanced  shares. — Secondly,  that  the  covenant  in  the 
mortgage  deed  extended  to  the  payment  of  the  subscriptions  subsequent  to  the 
thirteen  years,  and  might  be  sued  upon  although  the  security  was  vacated. 

[S.  C.  28  L.  J.  Ex.  226  ;  5  Jur.  (N.  S.)  533,  n. ;  7  W.  R.  362  ;  23  J.  P.  230.  Followed, 
Farmer  v.  Giles,  1860,  5  H.  &  N.  762.  Referred  to.  Sparrow  v.  Farmer,  1859, 
26  Beav.  511.] 

This  is  an  action  brought  by  the  plaintiffs,  who  at  the  time  of  the  making  and 
entering  into  the  indenture  hereinafter  set  forth  were,  and  still  are,  the  trustees  of  a 
Benefit  Building  Society  called  "The  British  Building  and  Investment  Company," 
established  under  the  statute  6  &  7  Wm.  4,  c.  32,  to  recover  from  the  defendant,  as 
an  alleged  member  of  the  Society  and  also  the  alleged  holder  of  four  shares  of  and  in 
the  Society,  the  sum  of  41.  for  two  monthly  sub  [197]-scriptions  and  interest  due  and 
payable  by  him  on  the  said  shares,  being  the  monthly  subscriptions  due  from  him  as 
such  alleged  member  of  the  Society  in  the  months  of  September  and  October  last, 
according  to  the  rules  of  the  Society  ;  and  this  action  is  brought  against  the  defendant 
upon  his  covenant  to  pay  such  subscriptions  and  interest  in  the  indenture  hereinafter 
set  forth.  By  consent  of  the  parties  and  order  of  a  Judge  the  following  case  was 
stated  for  the  opinion  of  the  Court : — 

In  September,  1845,  the  said  British  Building  and  Investment  Company  was 
established  and  duly  enrolled  as  a  Benefit  Building  Society  under  the  statute  6  &  7 
Wm.  4,  c.  32  ;  and  the  rules  of  the  Society  were  duly  certified  to  be  in  conformity  to 
law  and  with  the  provisions  of  the  said  statute. 

By  the  first  Rule  of  the  Society,  "  The  monthly  subscriptions  shall  become  due  on 
the  first  Thursday  in  the  month;"  and  "the  first  subscription  shall  be  due  in 
September,  1845."' 

Rule  2.  "  The  object  of  this  Company  is  by  payments  of  its  shareholders  to  form 
a  fund  from  which  money  may  be  advanced  to  enable  them  to  purchase  freehold  or 
leasehold  property  ;  and  for  this  purpose  every  shareholder  shall  be  entitled  to  receive 
out  of  the  funds  of  the  Company  the  sums  mentioned  in  Table  I.  for  every  share  he 
may  subscribe  for,  and  so  on  in  proportion  for  any  fractional  part  of  a  share." 

The  Tables  were  as  follows  : — 
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[198]     TABLE 

I. 

TABLE  II. 

TABLE  III. 

Shewing  the  amountShareholders  are  entitled 

Shewing  the  amount  Shareholders  are  entitled  to 

Shewing  the  Discount  to  be 

to  receive  on  each  Share  they  may  hold,  for 

receive  on  each  Share  if  they  withdraw  from  the 

allowed  on  payments  made 

building  or  purchasing  property. 

Company. 

in  advance. 

To  be  advanced 
on  each  Share. 

Having 
paid  in 

May  draw  out 

£    s.    d. 

1  month 

2  „ 

0     0     0 

0    0     1 

£ 

s. 

d. 

At  the  end  of  the 

£ 

£    s.    d. 

3       „ 

0     0     2 

During  the  1st  year 

60 

0 

0 

1st  year 

6 

6     3     3 

6       „ 

0     0     8 

2nd 

61 

0 

0 

2nd 

12 

12  12     6 

9       „ 

0     1     6 

3rd 

63 

0 

0 

3rd 

18 

19     7     9 

1    year 

0     2     6 

4th 

66 

0 

0 

4th 

24 

26     9     6 

3       „ 

1     0     6 

5th 

70 

0 

0 

5th 

30 

33  16     3 

6      „ 

3  15     7 

6th 

74 

0 

0 

6th 

36 

41     9     6 

8       „ 

6     8     3 

7th 

78 

0 

0 

7th 

42 

49     8     9 

11       ,, 

11     7     7 

8th 

82 

0 

0 

8th 

48 

57  14     0 

13       „ 

15     5     6 

9th 

87 
92 

0 
0 

0 
0 

9th 
10th 

54 
60 

66     5     3 

75     2     6 

10th 

11th 

99 

0 

0 

nth 

66 

84     5     9 

The  Discount  Table  has  been 
calculated  for  every  month  In 

12th 

108 

0 

0 

12th 

72 

93  15     0 

the  thirteen  years,  viz.  from  1 

13th 

120 

0 

0 

1.3th 

78 

120    0     0 

to  15(3. 

N.B.— The  foregoing  Tables 

In  addition  to  the  above  sum 

s,  the  Directors 

are  used  with  the  permission  of 

may  from  time  to  time  award  a  bonus  on  the  with- 

Mr. J.  R.  Macarthur,  by  whom 

drawal  of  Shares,  the  amount  of  which  bonus  will 

they  were  constructed,  and  the 

depend  on  the  degree  of  success 

experienced  by 

copyright  in  which  is  protected 

the  Company. 

by  Entry  at  Stationers'  Hall. 

[199]  Rule  2  also  provided  that  "the  subscriptions  shall  be  10s.  per  month  per 
share.  Every  shareholder  shall,  at  the  first  subscription  meeting,  commence  paying 
his  or  her  subscription  money,  or  sum  of  10s.  per  share,  for  each  and  every  share  he 
or  she  may  hold,  and  shall  afterwards  continue  paying  the  said  subscription  money  of 
10s.  per  share  per  month,  with  all  fines  that  may  be  due  from  him  or  her,  at  every 
succeeding  monthly  meeting,  or  at  latest  before  the  third  Monday  or  Thursday  in  every 
month,  until  the  objects  of  the  Company  shall  be  fully  accomplished." 

Rule  3.  "As  the  funds  of  the  Company  accumulate,  the  manager  or  secretary  shall 
from  time  to  time  send  notice  to  the  shareholder  next^in  rotation  on  the  list  for  advances, 
informing  him  when  he  may  receive  the  advance  for  which  he  has  so  given  notice ; 
and  within  two  months  after  the  day  named  in  such  notice  the  shareholder  shall  take 
up  such  advance,  giving  security  according  to  Rule  9." 

Rule  6.  "  Any  shareholder  who  shall  be  desirous  of  withdrawing  from  this  Company 
any  share  or  shares  on  which  he  or  she  has  not  received  an  advance,  shall  be  allowed 
to  do  so  on  giving  one  month's  notice,  in  writing,  of  his  or  her  intention  to  the  Board 
for  the  time  being,  at  any  monthly  meeting  of  the  Company ;  and  shall  receive  on 
each  share  the  sums  mentioned  in  Table  II.  If  more  than  one  shareholder  shall  give 
notice  to  withdraw  at  one  time,  they  shall  be  paid  in  rotation,  according  to  the 
priority  of  notice." 

Rule  9.  "  When  any  shareholder  shall  be  entitled  to  receive  his  or  her  share  or 
shares  pursuant  to  Rule  3,  he  or  she  shall  give  notice  of  the  nature  and  situation  of  the 
premises  intended  to  be  offered  for  the  security  thereof  to  the  manager  or  secretary  ; 
and  he  shall  forthwith  transmit  the  same  to  the  Survey  Committee  or  the  surveyor, 
who  shall,  within  seven  days  after  the  receipt  thereof,  examine  [200]  the  premises 
mentioned  in  such  notice  and  make  a  report  thereon.  When  the  Board  or  Survey 
Committee  shall  be  satisfied  that  the  premises  so  to  be  offered  as  aforesaid  are  a 
sufficient  security  to  the  Company,  they  shall  direct  the  trustees  to  pay  to  such  share- 
holder the  sum  or  sums  of  money  which  he  or  she  shall  be  entitled  to  receive,  on  such 
members  executing  such  a  mortgage  of  such  premises  as  the  solicitor  of  the  Company 
shall  require,  and  depositing  the  same  and  all  other  necessary  title  deeds  relating 
thereto  with  the  trustees  as  a  security  to  the  said  Company  for  so  much  money  as 
shall  be  therein  expressed  to  be  secured  ;  and  the  trustees  shall  make  such  payments 
accordingly.  In  the  said  mortgage  to  be  executed  upon  the  advance  of  any  money  in 
respect  of  any  share  or  shares  so  purchased  as  aforesaid,  it  shall  be  provided,  that  in 
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case  the  shareholder  taking  the  same  shall  at  any  time  thereafter  neglect  or  refuse  for 
three  monthly  meetings  to  pay,  observe  and  perform  all  or  any  of  his  or  her  subscrip- 
tions, payments  and  regulations,  on  his  or  her  part  respectively  to  be  paid,  observed 
and  performed,  then  the  trustees  for  the  time  being  shall  have  the  power  to  appoint  a 
person  or  persons  to  collect  the  rents  and  profits  of  the  premises  therein  mentioned. 
But  should  the  same  be  insufficient  to  satisfy  the  purposes  aforesaid,  then  the  trustees 
should  likewise  have  the  power,  without  the  concurrence  or  consent  of  the  said  share- 
holder, absolutely  to  sell  and  dispose  of  all  or  any  part  of  the  said  premises  by  public 
auction  (and  in  case  no  public  sale  can  be  effected,  then  by  private  contract,)  for  the 
most  money  that  can  be  had  for  the  same  ;  or,  with  the  consent  of  the  shareholder,  by 
private  contract  in  the  first  instance ;  and  shall  receive  the  purchase  money  arising 
therefrom,  with  liberty  at  such  public  sale,  by  themselves  or  one  of  them,  or  some 
other  person  appointed  by  them  or  him  in  writing,  to  buy  in  the  same  on  behalf  of 
[201]  the  Company,  and  to  resell  the  same  without  being  answerable  for  any  loss  to 
be  occasioned  by  such  resale :  and  also  for  enabling  the  trustees  out  of  the  money  to 
arise  from  such  collection  of  rents  and  profits  or  such  sale  as  aforesaid,  in  the  first  place 
to  discharge  all  costs,  charges  and  expenses  which  may  be  incurred  on  account  of  such 
collection  of  rents,  or  sale  or  sales,  or  in  anywise  relating  to  the  trusts  therein  con- 
tained ;  and  in  the  next  place,  shall  retain  and  reimburse  themselves  and  the  said 
Company  all  such  principal  money,  subscriptions,  and  other  payments  as  shall  then  be 
due,  owing,  and  payable  by  such  shareholder  under  and  by  virtue  of  these  rules  and 
the  aforesaid  mortgage.  And  the  money  so  retained  for  the  said  Company  shall  be 
immediately  deposited  with  the  Company's  bankers,  to  the  account  of  the  trustees,  for 
the  use  and  benefit  of  the  Company  ;  and  they  shall  and  will  pay  the  surplus,  if  any, 
ai-ising  from  such  sale  or  collection  of  rents  to  the  said  shareholder,  or  to  such  other 
person  or  persons  as  he  or  she  shall,  by  writing  under  his  or  her  hand,  direct  or  appoint 
to  receive  the  same." 

Rule  10.  "Whenever  the  funds  of  the  Company  are  not  claimed  by  the  share- 
holders for  advances  according  to  Rule  3,  and  there  shall  be  to  the  credit  of  the 
Company  at  their  bankers  a  sum  equal  to  the  average  amount  of  two  months'  sub- 
scriptions beyond  the  liabilities  of  the  Company,  the  Board  shall  appoint  a  ballot  to 
take  place  among  all  the  shares  then  unadvanced ;  and  the  person  or  persons  whom 
the  ballot  shall  determine  as  the  person  or  persons  liable  to  take  the  share  or  shares 
so  to  be  balloted  for,  shall  take  the  same  according  to  Table  I. ;  but  in  no  case  shall 
any  person  be  compelled  to  take  at  one  ballot,  when  shares  are  balloted  for,  more  than 
one  quarter  of  a  share.  And  whenever  any  shareholder  shall  neglect  or  refuse  to  give 
security  for  such  one  fourth  part  of  a  share  which  he  or  she  [202]  shall  be  liable  to 
take  in  pursuance  of  the  ballot,  he  or  she  shall  withdraw  such  one  fourth  part  of  a 
share  pursuant  to  Table  II.  Any  shareholder  having  taken  the  one  fourth  part  of 
a  share  in  pursuance  of  the  ballot,  or  having  withdrawn  the  same,  shall  not  again  be 
liable  to  the  ballot  for  or  in  respect  of  such  share,  until  every  other  share,  liable  as 
aforesaid,  shall  have  been  balloted  for.  The  ballot  shall  have  application  to  the  number 
of  each  share  unadvanced,  and  not  to  individuals.  Any  shareholder  upon  whom  the 
ballot  falls  shall  have  the  privilege  of  taking  the  whole  or  any  part  of  the  funds  so 
balloted  for,  which  may  then  be  at  the  bankers,  as  an  advance  pursuant  to  Table  I., 
provided  he  gives  notice  to  the  manager  of  his  intention  to  do  so  within  fourteen  days 
next  after  such  ballot." 

Rule  21.  "If  any  shareholder,  having  received  an  advance  on  any  share  or  shares 
and  secured  the  repayment  thereof  upon  his  or  her  premises,  shall  sell  such  premises, 
it  shall  be  lawful  for  the  purchaser  to  take  the  same,  chargeable  with  the  debt  due  to 
the  Company ;  and  the  purchaser  shall  thenceforth  become  answerable  to  the  Company 
for  the  payment  of  the  subscriptions  and  other  charges  as  the  same  shall  become  pay- 
able ;  and  the  trustees  shall,  at  the  request  and  cost  of  such  shareholder,  release  him 
or  her  from  all  future  liability  in  respect  of  such  share  or  shares,  if  they  see  no  objec- 
tion. If  any  shareholder  in  this  Company,  who  shall  have  received  his  or  her  share 
or  shares,  or  any  of  them,  shall  be  desirous  of  paying  and  satisfying  the  security  or 
securities  which  shall  have  been  given  for  the  same,  he  shall  be  at  liberty  to  do  so,  by 
paying  to  the  directors  the  subscriptions  that  would  have  become  due  on  the  shares 
advanced  on  such  property  up  to  the  end  of  the  thirteenth  year  of  this  Company, 
and  shall  be  allowed  on  such  payments  discount  at  four  per  cent,  per  annum.  And 
on  payment  thereof,  together  with  [203^  all  fines  due  in  respect  of  such  shares,  the 
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board  shall  direct  the  trustees  to  deliver  all  deeds  and  other  documents  in  their 
custody  relating  to  the  security  to  the  shareholder,  and  at  his  or  her  cost  to  indorse 
a  receipt  (a)  or  acknowledgment  on  such  mortgage,  according  to  the  6  &  7  Wm.  4, 
c.  32,  s.  5." 

Rule  32.  "When  it  shall  appear  by  the  books  of  the  Company  that  there  is 
sufficient  to  pay  each  unadvanced  share  1201.,  then  all  arrears  of  subscriptions,  fines 
and  other  payments  shall  become  due  and  shall  be  payable  immediately,  and  the 
trustees  shall  enforce  the  payment  as  before  expressed  in  these  Rules." 

Rule  33.  "When  the  sum  of  1201.  for  each  unadvanced  share,  with  all  other 
expenses  and  liabilities  of  the  Company,  shall  be  fully  realised,  the  accounts  shall  be 
finally  audited,  printed,  and  sent  to  each  shareholder,  and  the  Company  terminate ; 
and  the  trustees,  with  the  advice  of  the  solicitors  of  this  Company,  shall  deliver  up 
to  each  shareholder,  or  his  or  her  legal  representatives,  the  title  deeds  and  other 
documents  which  shall  have  been  deposited  with  them  by  such  shareholder  as  a 
security  to  this  Company  ;  and  shall  and  will,  at  his  or  her  request  or  expense,  indorse 
on  his  or  her  mortgage  a  receipt  for  all  the  monies  intended  to  be  secured  thereby, 
pursuant  to  the  6  &  7  Wm.  4,  c.  32,  s.  9.  And  that  then  three  fourths  [204]  in 
number  of  the  shareholders  present  at  any  meeting  specially  convened  by  giving  seven 
days'  notice  to  each  member  shall  have  full  power  to  declare  this  Company  at  an  end, 
and  all  accounts  thereof  be  finally  closed ;  and  such  resolution  shall  be  effectual  at  law 
and  in  equity  as  a  release  from  all  the  shareholders." 

In  June,  1851,  the  defendant  was  a  member  of  the  said  Society,  and  held  four 
shares  in  the  Company ;  and  thereupon  he  became  entitled  to  an  advance  of  money 
in  respect  of  such  shares  to  the  amount  of  2801. ;  and  such  sum  was  accordingly 
advanced  to  him  according  to  the  rules  of  the  Company.  When  such  advance  was  made, 
the  defendant  delivered  the  said  four  shares  to  the  secretary  of  the  Company  on  behalf 
of  the  Company,  who  thereupon  made  on  each  an  indorsement  as  follows : — 

"  Memorandum.  Within  five  years  of  the  British  Building  and  Investment 
Company,  the  sum  of  701.  was  received  by  Mr.  William  Smith,  being  the  full  amount 
to  be  paid  by  the  Company  on  this  share.  No  further  sum  will  at  any  time  be 
receivable  from  the  Company  on  this  share  by  any  person  who  may  hereafter  become 
the  holder  thereof," 

The  defendant  executed  an  indenture  of  mortgage,  dated  the  24th  of  June,  1851. 
This  indenture,  which  was  made  between  the  defendant  of  the  one  part  and  the 
plaintiffs  of  the  other  part,  was  (so  far  as  material)  as  follows: — "Whereas  by  an 
indenture  of  lease  bearing  date  the  day  of  1851,  made  between 

R.  De  Beavoir  of  the  first  part,  for  the  considerations  therein  mentioned,  the  said 
R.  De  Beavoir  demised  and  leased  unto  the  said  W.  Smith  (the  defendant)  all  that 
piece  or  parcel  of  ground,  with  the  messuage  thereon,  erected  &c.,  for  the  full  end 
and  term  of  seventy  two  years  and  one  half  of  another  year,  to  be  computed  from 
Lady  Day  then  last,  at  the  yearly  rent  of  31.,  subject  to  the  covenants  therein  con- 
tained. And  whereas  [205]  a  Society,  called  the  British  Building  and  Investment 
Company,  has  been  formed  for  the  purpose  of  raising  by  subscription  a  fund  to  assist 
the  members  thereof  in  obtaining  freehold  or  leasehold  property,  pursuant  to  an  Act 
(6  &  7  Wm.  4,  c.  32) ;  and  the  Rules  have  been  made  for  the  government  of  the  said 
Society,  and  certified,  allowed,  confirmed  and  enrolled.  And  whereas  the  sums  of 
money  to  be  contributed  by  subscription  in  respect  of  each  share  in  the  funds  of  the 
said  Society  amount  to  the  sum  of  1201.,  and  the  said  W.  Smith  is,  according  to  the 

(a)  The  form  of  receipt,  given  in  an  Appendix  to  the  Rules,  was  as  follows  : — 

"Form  of  Receipt  to  be  Indorsed  upon  Mortgages." 
By  virtue  of  the  Act  6  &  7  Wm.  IV.,  cap.  32,  sec.  5. 

We,  the  undersigned,  being  the  trustees  for  the  time  being  of  the  within  men- 
tioned British  Building  and  Investment  Company,  do  hereby  acknowledge  to  have 
received  of  and  from  the  within-named  his  heirs,  executors,  administrators 

or  assigns,  all  monies  intended  to  be  secured  by  the  within-written  deed,  As  witness 
our  hands. 

Dated  the  day  184  , 

"(The  above  form  is  to  be  E^ltered  as  occasion  may  require.) " 
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said  Rules,  entitled  to  receive  out  of  the  said  funds  thereof,  by  way  of  anticipation, 
the  sum  of  2801.  in  respect  of  his  shares,  numbered  &c.  in  the  books  of  the  said 
Society,  upon  his  entering  into  the  security  hereinafter  mentioned.  And  whereas  the 
said  W.  Farmer,  &c.  (the  plaintiffs)  are  the  trustees  duly  appointed  of  the  said  Society. 
Now  this  indenture  witnesseth,  that  in  considemtion  of  the  sum  of  2801.  sterling  to 
the  said  W.  Smith  now  paid  by  the  said  W.  Farmer,  &c.,  as  such  trustees  as  aforesaid, 
out  of  the  funds  of  the  said  Society,  the  receipt  whereof  is  hereby  acknowledged,  in 
pursuance  of  the  said  rules,  the  said  W.  Smith  doth  grant,  bargain,  sell  and  demise 
unto  the  said  W.  Farmer,  &c.,  their  executors,  &c..  All  that  piece  or  parcel  of  ground 
situate  &c.,  on  part  whereof  one  messuage  or  tenement  hath  lately  been  erected  &c., 
which  said  piece  or  parcel  of  ground  and  the  dimension  thereof  are  more  particularly 
delineated  and  described  in  the  plan  drawn  in  the  margin  of  the  said  indenture  of 
lease,  with  all  ways,  &c. :  To  have  and  to  hold  the  said  hereditaments  unto  the  said 
W.  Farmer,  &c.,  their  executors,  &c.,  from  Lady  Day  then  last  past  for  the  residue  of 
the  said  term  of  seventy-two  years  and  the  half  of  another  year  wanting  two  days, 
without  impeachment  of  waste,  at  the  rent  of  a  peppercorn,  if  demanded.  Never- 
theless, upon  trust  from  time  to  time,  so  long  as  the  said  [206]  W.  Smith,  his 
executors,  &e.,  shall  duly  make  the  several  paj'^ments,  and  observe  and  perform  the 
regulations  prescribed  in  the  articles  of  the  said  Society  in  respect  of  the  said  shares, 
and  also  perform  all  the  covenants  herein  contained,  to  be.  made,  observed  and  per- 
formed, to  permit  him  or  them  to  hold  the  said  premises  and  receive  the  rents  and 
profits  thereof  for  his  and  their  benefit ;  but  if  he  or  they  should  at  any  time  here- 
after fail  to  perform  and  keep  all  or  any  of  the  said  covenants,  or  shall  at  any  time 
hereafter  neglect  or  refuse  for  three  monthly  meetings  to  pay,  observe  and  perform 
all  or  any  of  his  or  her  subscriptions,  payments  and  regulations  on  his  or  her  part 
respectively  to  be  paid,  observed  and  performed,  then  upon  trust  at  any  time  thereafter 
for  the  said  W.  Farmer,  &c.,  their  executors,  &c.,  or  the  trustees  for  the  time  being  of 
the  said  Society,  to  appoint  a  person  or  persons  to  collect  the  rents  and  profits  of  the 
said  premises ;  but  should  the  same  be  insufficient  to  satisfy  the  purposes  aforesaid, 
then,  without  the  concurrence  of  the  said  W.  Smith,  his  executors,  &c.,  absolutely  to 
sell  and  dispose  of  all  or  any  part  of  the  said  premises  by  public  auction  (and  in  case 
no  public  sale  can  be  effected,  then  by  private  contract),  &c.,  and  out  of  the  monies 
to  arise  from  such  collection  of  rents  and  profits  or  such  sale  as  aforesaid,  in  the  first 
place  to  discharge  all  costs  &c.  which  may  be  incurred  on  account  of  such  collection 
of  rents  and  profits  or  such  sale  or  sales  as  aforesaid,  or  in  any  wise  relating  to  the 
trusts  hereby  reposed  in  them  or  him,  &c. ;  and  in  the  next  place  to  retain  and 
reimburse  themselves  or  himself  respectively,  in  trust  for  the  said  Society,  all  sums  of 
money  which  shall  be  due  and  which  may  afterwards  become  due  and  payable  by  the 
said  W.  Smith,  his  executors,  &c.,  in  respect  of  the  .said  shares  in  the  said  Society,  by 
virtue  of  the  rules  aforesaid,  or  otherwise  howsoever ;  it  being  hereby  agreed  by  the 
parties  hereto  that  [207]  in  case  such  sale  as  aforesaid  shall  take  place,  all  monies 
which  could  at  any  time  afterwards  have  become  due  from  him  or  them,  according  to 
the  subsisting  Rules  of  the  Society,  shall  be  considered  as  then  actually  due ;  and  the 
same,  or  so  much  thereof  as  may  be  lawfully  demanded,  shall  be  fully  deducted  and 
paid  out  of  the  money  received  by  virtue  of  the  aforesaid  powers  or  trusts ;  and  upon 
trust  to  pay  the  residue  (if  any)  of  the  said  trust  money  unto  the  said  W.  Smith,  his 
executors,  &c.  And  the  said  W.  Smith  doth  covenant  with  the  said  W.  Farmer,  &c., 
and  their  successors,  trustees  for  the  time  being  of  the  Society,  that  he  the  said 
W.  Smith,  his  heirs,  executors,  &c.,  shall  and  will  pay  the  subscriptions  and  interest 
payable  on  his  said  shares,  according  to  the  Rules  of  the  Society,  on  the  days  and  in 
manner  therein  mentioned,  and  abide  by  and  perform  the  Rules  thereof  in  respect  of 
the  said  shares." 

The  plaintiffs  acting  for  and  on  behalf  of  the  Company,  and  the  Company,  have 
acted  upon  the  21st  Rule,  and  have  permitted  the  holders  of  advanced  shares  to 
redeem  the  same  and  to  pay  and  satisfy  the  securities  thereon  held  by  the  plaintiffs 
in  trust  for  the  Company,  and  the  same  have  been  satisfied  by  payment  of  such 
subscriptions  as  would  have  become  due  on  such  shares  from  the  time  of  such 
redemption  thereof  up  to  the  thirteenth  year  of  the  Company,  and  of  all  charges 
thereon :  and  such  practice  prevailed  as  late  as  the  month  of  February,  1858,  after 
which  the  plaintiffs  refused  to  act  on  the  21st  Rule. 

The  manager  of   the   Company  absconded   in  the  month  of  April  last,  having 
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embezzled  considerable  sums  of  money  ;  but  before  that  time  and  prior  to  the  month 
of  February,  1858,  the  Company  had  suffered  considerable  losses. 

In  July,  1858,  the  defendant  duly  gave  notice  to  the  plaintiffs  and  to  the  Company, 
according  to  the  said  Rules,  that  he  was  desirous  of  paying  and  satisfying  the  above 
[208]  mentioned  security  so  granted  by  the  defendant  to  the  plaintiffs ;  and  that  he 
was  ready  and  willing  to  pay  to  the  directors  of  the  Company  all  such  subscriptions 
as  would  become  due  on  the  said  advanced  shares  up  to  the  end  of  the  thirteenth 
year  of  the  Company,  and  all  lawful  claims  and  charges  in  respect  thereof;  and 
requested  the  directors  to  direct  that  the  aforesaid  indenture  of  mortgage  should  be 
returned  to  him  according  to  the  said  Eules ;  but  this  the  directors  of  the  Company 
refused  to  do. 

In  August,  1858,  the  thirteenth  year  of  the  Company  ended;  but  the  funds  of 
the  Company  were  not  then,  nor  are  they  now,  sufficient  to  realise  1201.  per  share. 

The  plaintiffs,  as  trustees  of  the  Society,  contend  that  the  Society  will  not  under 
the  aforesaid  circumstances  terminate,  according  to  the  Rules  thereof,  until  the  full 
sum  of  1201.  for  each  unadvanced  share,  with  all  the  expenses  and  liabilities  of  the 
Society,  shall  be  fully  realised  by  means  of  such  payments  of  the  shareholders  as  are 
by  the  said  Rules  required  to  be  made ;  and  that  the  defendant  is  bound,  notwith- 
standing the  termination  of  the  thirteenth  year  of  the  Society,  he  being  then  and  still, 
as  the  plaintiffs  contend,  a  member  thereof,  to  pay  the  said  subscriptions  on  the  said 
shares  and  to  continue  to  pay  the  same  according  to  the  Rules  of  the  Society,  on  the 
days  and  in  manner  therein  mentioned,  and  abide  by  and  perform  the  Rules  thereof 
in  respect  of  the  shares  until  such  termination  of  the  said  Society  as  last  aforesaid. 
The  defendant  says,  that  in  July,  1858,  when  he  gave  notice  to  the  plaintiffs  of  his 
desire  to  redeem,  and  also  at  the  expiration  of  the  thirteenth  year  of  the  Society,  he 
having  paid  up  all  his  subscriptions  and  interest  according  to  the  said  indenture  of 
mortgage  and  Rules  of  the  Society,  and  in  every  respect  complied  with  the  same,  is 
entitled  to  have  all  the  title  deeds  relating  to  the  premises  comprised  in  the  said 
inden-[209]-ture  of  mortgage  delivered  up  to  him  and  the  security  satisfied,  and  a 
receipt  for  all  the  monies  payable  to  the  Society  by  virtue  of  the  said  indenture  and 
secured  thereby,  indorsed  thereon  by  the  plaintiffs  as  the  trustees  of  the  Society. 

The  questions  for  the  opinion  of  the  Court  are :  first,  whether,  upon  the  facts 
stated,  the  defendant  was  entitled  to  redeem  his  property  so  mortgaged  as  above. 
Secondly,  whether  the  plaintiffs  are  entitled  to  recover  from  the  defendant,  upon  the 
said  indenture,  the  sum  of  money  claimed  in  the  action,  or  any  part  thereof,  for  his 
aforesaid  subscriptions  and  interest.  If  the  Court  shall  be  of  opinion  that  the 
defendant  was  not  entitled  to  redeem,  or  that  the  plaintiffs  are  entitled  to  recover 
from  the  defendant  the  said  sum  of  money,  then  judgment  shall  be  entered  for  the 
plaintiffs  for  the  sum  of  41.  If  the  Court  shall  be  of  a  contrary  opinion,  then  judgment, 
with  costs  of  defence,  shall  be  entered  for  the  defendant. 

Knowles  (Beazley  with  him)  argued  for  the  plaintiffs  in  Hilary  Terra  (Jan.  28). 
This  Society  was  established  under  the  6  &  7  Wm.  4,  c.  32,  which,  after  reciting  that 
certain  Societies,  commonly  called  Building  Societies,  have  been  established  in  different 
parts  of  the  kingdom,  and  that  it  is  expedient  to  afford  protection  and  encouragement 
to  such  Societies,  provides  that  any  number  of  persons  may  form  themselves  into 
Societies  for  the  purpose  of  raising,  by  the  monthly  or  other  subscriptions  of  the 
members,  shares  not  exceeding  the  value  of  1 501.  for  each  share,  such  subscriptions 
not  to  exceed  20s.  per  month  for  each  share,  a  stock  or  fund  for  the  purpose  of 
enabling  each  member  thereof  to  receive  out  of  the  funds  of  such  Society  the  amount 
or  value  of  his  shares,  "  to  erect  or  purchase  one  or  more  dwelling-house  or  houses,  or 
other  real  or  leasehold  [210]  estate,  to  be  secured  by  way  of  mortgage  to  such  Society 
until  the  amount  or  value  of  his  or  her  shares  shall  have  been  fully  repaid  to  such 
Society,  with  the  interest  thereon,"  &c.  The  Act  then  provides  for  the  making  of 
rules  and  regulations  for  the  government  and  guidance  of  such  Societies.  Section  2 
enables  any  such  Society  to  receive  from  any  member  thereof  any  sum  of  money  by 
way  of  bonus  on  any  share  for  the  privilege  of  receiving  the  same  in  advance  prior  to 
the  same  being  realised.  So  that  the  Act  recognises  two  classes  of  members,  viz., 
those  who  do  not  receive  the  value  of  their  shares  until  the  termination  of  the  Society, 
and  those  who  receive  an  advance  on  their  shares.  By  section  5,  the  trustees  may 
indorse  upon  the  mortgage  a  receipt  for  the  monies  thereby  secured,  which  shall 
vacate  the  same,  and  vest  the  estate  in  the  person  entitled  to  the  equity  of  redemption. 
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By  Rule  1  of  this  Society,  the  first  subscription  was  due  in  September  1845.  Rule  2 
defines  the  object  of  the  Society,  and  provides  that  every  shareholder  shall  be  entitled 
to  receive  on  his  shares  the  amount  mentioned  in  Table  I.  (ante,  p.  198).  According  to 
that  table,  he  would  during  the  first  year  be  entitled  to  an  advance  of  601.  a  share,  though 
he  might  have  paid  less  than  61. ;  but  if  he  did  not  receive  any  advance  he  would  at 
the  end  of  the  thirteenth  year  (at  which  period  it  was  calculated  that  the  Society  would 
terminate)  receive  1201.,  having  paid  781.  Rule  2  also  provides,  that  every  member 
shall  continue  paying  his  subscription  money  of  10s.  a  month  until  the  objects  of  the 
Company  shall  be  fully  accomplished.  Therefore,  whether  the  objects  of  the  Company 
are  accomplished  in  thirteen  years,  or  not  until  a  longer  period,  every  member  must 
go  on  paying  his  subscription.  Rule  3  points  out  the  mode  of  obtaining  an  advance. 
By  Rule  6,  a  shareholder  may  withdraw  any  share  on  which  he  has  not  received  an 
[211]  advance ;  so  that  a  member  who  has  received  an  advance  on  his  shares  must 
continue  a  shareholder,  since  he  has  got  by  anticipation  all  the  benefit  which  he  would 
have  had  at  the  termination  of  the  Society.  Rule  9  relates  to  mortgages  in  respect 
of  advances,  which  must  contain  a  provision  that,  in  case  the  shareholder  shall  neglect 
or  refuse  to  pay  his  subscriptions,  the  trustees  may  appoint  a  person  to  collect  the 
rents  of  the  mortgaged  premises,  and,  if  they  are  insufficient  for  the  purpose,  to  sell 
the  premises.  By  Rule  21,  if  any  shareholder  who  has  received  an  advance  sells  the 
mortgaged  premises,  the  purchaser  takes  the  same  chargeable  with  the  debt  due  to 
the  Company,  but  the  shareholder  is  not  released  unless  the  trustees  see  no  objection. 
That  Rule  also  provides,  that  if  a  shareholder  who  has  received  advances  shall  be 
desirous  of  satisfying  the  security,  he  may  do  so  by  paying  the  subscriptions  that 
would  have  become  due  on  the  shares  advanced  up  to  the  end  of  the  thirteenth  year, 
and  shall  be  allowed  a  discount  on  such  payments.  It  is  said  that  the  effect  of  this 
provision  is,  not  only  to  enable  the  shareholder  to  redeem  his  mortgage,  but  also  to 
discharge  him  from  all  future  liability  as  a  member  of  the  Society.  Such  a  construc- 
tion is  at  variance  with  the  other  parts  of  the  Rule ;  and,  if  the  provision  be  so  read, 
it  is  not  authorized  by  the  6  &  7  Wm.  4,  c.  32.  The  words  "  up  to  the  end  of  the 
thirteenth  year  "  must  be  construed  with  reference  to  the  other  Rules,  and  as  governed 
by  the  words  "if  the  objects  of  the  Company  shall  be  fully  accomplished."  By 
Rule  22,  when  it  shall  appear  by  the  books  of  the  Company  that  there  is  sufficient  to 
pay  each  unadvanced  share  1201.  all  arrears  of  subscriptions  shall  become  due  and  the 
trustees  shall  enforce  payment.  By  Rule  33,  when  the  sum  of  1 201.  for  each  unadvanced 
share  shall  be  realised,  the  Company  shall  terminate ;  and  three-fourths  of  the  members 
shall  have  power  to  declare  the  [212]  Company  at  an  end.  The  mortgage  deed  con- 
tains an  express  covenant  that  the  mortgagor  will  pay  his  subscriptions  according  to 
the  Rules  of  the  Society ;  and  by  those  Rules  a  shareholder  who  has  received  an 
advance  cannot  withdraw,  but  must  pay  his  subscriptions  until  sufficient  is  realised  to 
pay  the  unadvanced  members  1201.  each.  There  are  several  authorities  upon  the 
question  whether  the  defendant  is  entitled  to  redeem  his  mortgage.  In  Mosley  v. 
Baker  (6  Hare,  87)  the  plaintiff  filed  a  bill  in  equity  to  redeem  certain  premises 
which  he  had  mortgaged  to  a  building  Society,  of  which  he  was  a  member,  as  a 
security  for  money  advanced  upon  his  shares,  and  the  question  was,  upon  what  terms 
was  he  entitled  to  redeem.  Sir  J.  Wigram,  V.  C,  there  pointed  out  that  the  principle 
on  which  these  Societies  proceed  in  making  advances  to  their  members  is,  not  that  of 
a  mere  loan  to  a  stranger  upon  a  security,  but  an  advance,  at  the  then  present  or 
conventional  value  of  the  member's  interest  in  the  share  which  he  would  otherwise 
only  receive  at  the  termination  of  the  Society,  and  that,  having  received  it  by 
anticipation,  he  could  only  redeem  upon  payment  of  his  subscriptions  up  to  the  time 
of  the  probable  duration  of  the  Society.  On  appeal,  that  decision  was  affirmed  by 
Lord  Cottenham.(i)  Again,  in  Seagrave  v.  Fope  (1  De  Gex,  M'N.  &  Gr.  783),  Lord 
Truro  held  (reversing  the  decision  of  Knight  Bruce,  V.  C),  that  such  an  advance  to 
a  member  was  not  a  loan,  but  an  anticipatory  payment,  by  way  of  discount,  of  the 
shares  he  would  otherwise  have  been  entitled  to  at  the  termination  of  the  Society,  and 
that  the  mortgage  was  to  secure  his  subscriptions  until  that  period ;  and  that  he  was 
not  entitled  to  redeem  upon  the  terms  of  repayment  of  the  advance,  minus  the  amount 
of  subscriptions  paid  by  him  up  to  the  notice  to  redeem.  There  the  mortgage  deed 
con-[213J-tained  no  covenant  for  repayment  of  the  money  advanced.     Fleming  v.  Self 

(b)  1  Hall  &  Twells,  301. 
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(3  De  Gex,  M'N.  &  G.  997)  is  an  authority  that,  if  the  provisions  in  the  mortgage 
deed  are  inconsistent  with  the  Rules,  the  intention  of  the  parties  must  prevail ;  and 
it  was  evidently  the  intention  that  the  members  should  continue  to  pay  their  subscrip- 
tions until  1201.  was  realised  for  each  unadvanced  share. 

Wilde  (W.  G.  Harrison  with  him),  for  the  defendant.  First,  the  defendant  is 
entitled,  under  the  21st  Rule,  to  redeem  his  mortgage  security  on  payment  of  his 
subscriptions  up  to  the  end  of  the  thirteenth  year  of  the  Society,  and,  having  done 
that,  he  ceases  to  be  a  member  of  it.  Secondly,  even  if  he  does  not  cease  to  be  a 
member,  there  is  no  power  to  sue  him  upon  the  indenture.  The  parties  agreed  to 
pay  a  certain  monthly  subscription  for  each  share  during  the  existence  of  the  Society. 
They  contemplated  that  it  would  last  thirteen  years,  and  they  made  provision  for  its 
termination  at  the  end  of  that  period.  They  calculated  that  the  amount  received 
from  subscriptions  and  fines  would,  at  the  end  of  thirteen  years,  produce  sufficient  to 
pay  each  member  1201.,  but,  if  the  Societj'  were  prosperous,  it  might  terminate  earlier. 
There  is  a  provision  that  shareholders  may  receive,  by  way  of  advance,  a  sum 
equivalent  to  that  which  they  would  be  entitled  to  at  the  end  of  thirteen  years. 
This  Society  differs  in  that  respect  from  those  in  the  cases  referred  to.  There  the 
advance  share  was  put  up  by  auction  and  knocked  down  to  the  member  who  was  the 
highest  bidder  for  it ;  here  the  shareholder  requiring  an  advance  is  entitled  to  a 
certain  fixed  sum  calculated  upon  the  number  of  years  he  would  have  to  pay  his 
subscription.  Thus,  in  the  first  year  he  would  be  entitled  to  an  advance  of  601.,  in 
the  fifth  year  of  701.,  and  in  the  eleventh  of  991. ;  but  in  each  case  he  is  bound  to  pay 
his  subscription  up  to  the  end  of  [214]  the  thirteenth  year.  The  sum  advanced  and 
the  sum  to  be  paid  are  correlative  and  regulated  by  the  time  of  payment.  There  is 
likewise  a  provision  for  shareholders  withdrawing  from  the  Society,  and  the  sums 
which  in  such  case  they  are  entitled  to  receive  are  also  calculated  for  a  period  of 
thirteen  years.  A  member  who  has  drawn  out  his  money  is  not  liable  to  pay  any 
further  subscriptions.  So,  where  a  member  has  received  advances,  there  is  a  provision 
for  redemption  which  discharges  him  from  further  liability.  In  Mosley  v.  Baker 
(6  Hare,  87;  affirmed  on  appeal,  1  Hall  &  Twells,  301)  no  definite  time  was  fixed  for 
the  termination  of  the  Society ;  but  it  was  to  continue  until  the  shares  were  of  the 
value  of  1201.  each.  In  Fleming  v.  Self  (3  De  Gex,  M'N.  &  G.  997),  the  directors 
resolved  that  the  Society  might  be  expected  to  terminate  in  eleven  years,  and  that 
this  term  should  be  the  basis  on  which  to  calculate  the  liabilities  of  members  desirous 
of  withdrawing.  Here  there  is  an  express  provision  for  redemption  on  payment  of  the 
subscriptions  that  would  become  due  on  the  shares  advanced  up  to  the  end  of  the 
thirteenth  year.  Therefore  a  member  entitled  to  redeem'may  get  rid  of  his  liability  to 
pay  his  subscriptions  for  the  remainder  of  the  thirteen  years  by  the  payment  of  one  sum. 
[Martin,  B.  The  members  agree  to  pay  their  subscriptions  until  a  fund  is  raised  suffi- 
cient to  realise  1 201.  for  each  share.  Some  of  them  get  a  prepayment  of  what  they  would 
ultimately  be  entitled  to,  but  that  does  not  release  them  from  their  obligation  to  pay 
until  the  fund  is  raised.]  It  was  competent  to  the  parties  to  agree  that  a  future  liability 
might  be  bought  up,  and  they  have  stipulated  that  an  advance  shareholder  shall  be  free 
from  future  liability  on  payment  of  his  subscriptions  up  to  the  end  of  the  thirteenth  year. 
An  advance  shareholder  who  redeems  can  never  derive  any  benefit  from  the  success 
[215]  of  the  Society,  and  he  must  pay  his  subscription  for  thirteen  years.  When  he 
receives  the  advance,  he  agrees  to  accept  a  less  sum  instead  of  his  1201.  share,  and 
when  he  redeems  he  pays  his  subscription  in  advance.  It  may  be  that  the  Society  is 
prosperous,  and  that  in  ten  years,  or  a  less  time,  sufficient  is  realised  to  pay  each 
unadvanced  member  1201.,  but  the  redeeming  member  can  derive  no  benefit:  whilst 
the  former  would  have  to  pay  their  subscriptions  for  ten  years  only,  the  latter  on 
redeeming  must  have  paid  a  sum  equal  to  his  subscriptions  for  thirteen  years. 
In  Fleming  v.  Self  (3  De  Gex,  M'N.  &  G.  997)  it  was  held  that  the  redeeming 
member  was  entitled  to  a  share  of  the  profits.  There,  Lord  Cranworth,  C,  said  : — 
"When  an  unadvanced  member  withdraws  from  the  Society,  it  is  reasonable  that  he 
should  receive  back,  not  only  the  principal  sums  which  he  has  contributed,  but  also, 
by  way  of  bonus,  a  portion  of  the  benefit  which  those  sums  have  gained  for  the 
Society.  ,  .  .  But  the  condition  on  which  an  advanced  member  redeems  (which  is 
in  truth  withdrawing)  is  very  different.  The  rule  which  gives  him,  on  redeeming,  the 
same  sum,  under  the  name  of  '  profits,'  as  is  given  to  an  unadvanced  member  with- 
drawing, appears  to  be  hardly  reasonable.     Still,  the  question  to  be  decided  is.  not 
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whether  the  provision  is  fair  and  just,  but  what  is  the  meaning  of  the  Rule.  If  the 
meaning  is  clear,  it  is  the  duty  of  the  Court,  if  possible,  to  give  it  effect."  Here,  the 
mortgage  being  on  the  terras  that  if  the  advanced  member  does  not  pay  his  future 
subscription  the  Society  may  sell  the  mortgaged  premises,  the  provision  that,  when  he 
redeems  by  payment  of  his  subscriptions,  &c.,  the  mortgage  deed  shall  be  returned  to 
him  affords  strong  evidence  that  it  was  never  intended  that  he  should  be  under  any 
further  obligation  to  pay.  The  language  of  the  21st  Kule  is,  "if  any  shareholder 
shall  be  desirous  of  satisfying  the  security,"  [216]  &c.  that  is,  the  security  for  the 
performance  of  his  obligation  to  pay  the  subscriptions,  &c.,  "  he  shall  be  at  liberty  to 
do  so," — that  is  to  get  rid  of  the  security  and  consequent  obligation  by  paying  the 
subscriptions  up  to  the  end  of  the  thirteen  years.  Under  the  power  of  sale  in  the 
mortgage  deed,  one  of  the  trusts  is  for  payment  to  the  Society  of  all  monies  due, 
or  to  become  due,  in  respect  of  the  advanced  shares  by  the  Rules  of  the  Society. 
[Watson,  B.  No  argument  can  be  drawn  from  the  power  of  sale,  for  it  might  be 
exercised  after  the  thirteenth  year.]  The  intention  was  to  deprive  the  redeeming 
member  of  all  chance  of  profit,  and  to  relieve  him  from  all  liability.  By  the  '21st 
Rule,  the  mortgage  deed  must  be  delivered  up  with  a  receipt  indorsed  upon  it, 
according  to  the  6  &  7  VVm.  4,  c.  32,  s.  5,  which  receipt  vacates  the  mortgage  and 
vests  the  property  in  the  person  entitled  to  the  equity  of  redemption.  Therefore 
no  action  can  be  maintained  on  the  mortgage  deed,  for  the  covenants  are  at  an  end. 
The  remedy,  if  any,  is  by  application  to  a  justice  of  the  peace  under  the  10  Geo.  4, 
c.  56,  s.  21.     [Martin,  B.,  referred  to  Crisp  v.  Bunbury  (8  Bing.  394).] 

Knowles,  in  reply.  This  Society  could  never  terminate  before  the  end  of  thirteen 
years.  It  is  founded  on  a  calculation  that  at  that  period  enough  would  be  realised  to 
pay  the  unadvanced  members  1 201.  a  share  ;  but,  f romlosses  or  other  causes,  that  might 
not  be  possible  until  several  years  afterwards.  This  is  a  mutual  benefit  society  :  the 
601.  received  by  the  advanced  member  in  the  first  year,  and  the  701.  in  the  fifth  year, 
is  an  equivalent  to  the  1201.  to  be  received  by  the  unadvanced  member  at  the  end  of 
the  thirteenth  year.  The  advanced  member,  having  received  all  the  benefit  which  he 
bargained  for,  is  bound  to  pay  his  subscriptions  until  the  other  members  have  received 
the  [217]  same.  The  Rules  shew  that  the  intention  was  that  the  subscriptions  should 
be  paid  until  the  object  of  the  Society  was  fully  accomplished,  that  is,  until  the 
unadvanced  shareholders  received  1201.  a  share.  In  Seagrave  v.  Pope  (1  De  Gex, 
M'N.  &  G.  783)  Lord  Truro,  C,  said  :  By  the  16th  Article,  "a  person  who  has  not 
had  any  advances  made  to  him  may  withdraw  from  the  Society  and  receive  back  his 
subscription,  subject  to  a  certain  forfeiture.  But  that  does  not  afford  any  good  reason 
for  contending  that  a  person  who  has  had  an  advance  may  withdraw  on  repayment  of 
such  an  advance.  The  party  to  whom  a  liberty  of  withdrawal  is  given  by  the  16th 
Article  has  not  received  anything  from  the  Society,  but  the  Society  have  had  the  use 
of  his  subscriptions.  But  the  member  who,  by  the  advance  made  to  him,  has  had  his 
share  discounted,  as  it  were,  is  under  an  obligation  to  pay  and  make  the  monthly 
payment  for  which  the  share  was  awarded  him."  Though  the  security  contained  in 
the  mortgage  deed  is  vacated  by  the  indorsement  of  the  receipt,  the  covenants  in  the 
deed  are  not  thereby  released.  There  is  no  remedy  under  the  10  Geo.  4,  c.  56,  s.  27. 
[Channell,  B.,  referred  to  Ouibill  v.  Kingdom  (1  Exch.  494).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  a  special  case  for  the  opinion  of  the  Court.  In  Sep- 
tember, 184.5,  a  Benefit  Building  Society  was  duly  established  under  the  statute 
6  &  7  Wm.  4,  c.  32,  called  "The  British  Building  and  Investment  Society,"  and  its 
Rules  were  lawfully  certified.  This  action  is  bi'ought,  upon  a  covenant  hereafter 
mentioned,  to  recover  from  the  defendant  41.,  being  the  monthly  subscriptions  upon 
four  shares,  alleged  to  be  due  from  him  to  the  Society  for  the  [218J  months  of 
September  and  October,  1858.  In  June,  1851,  the  defendant  was  a  member  of  the 
Society  and  owner  of  four  shares,  and  was,  according  to  the  Rules  of  the  Society, 
entitled  to,  and  received,  701.  on  each  share,  amounting  to  2801.  This  sum  was  paid 
to  him,  and  a  memorandum  was  indorsed  on  each  of  the  shares,  to  the  effect  that  the 
defendant  had  received  from  the  Society  the  full  amount  to  be  paid  on  these  shares, 
and  that  no  further  sum  should  at  any  time  thereafter  be  receivable  from  the  Society 
upon  them.  At  the  same  time  the  defendant  executed  an  indenture  by  way  of  mort- 
gage, dated  the  24th  June,  1851,  containing  the  covenant  upon  which  this  action  is 
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brought.  This  indenture  was  made  between  the  defendant  and  the  plaintiffs,  and 
recited  that  the  defendant  was  lessee  for  a  long  term  of  years  of  some  land,  and  that 
the  sum  of  money  to  be  contributed  by  subscription  in  respect  of  each  share  in  the 
above  Society  amounted  to  1201. ;  and  that  the  defendant  was  entitled  to  receive  out 
of  the  fund  by  way  of  anticipation  2801.  in  respect  of  his  shares,  upon  entering  into 
the  security  thereafter  mentioned.  The  indenture  then  witnessed  that,  in  considera- 
tion of  2801.  paid  to  the  defendant  out  of  the  funds  of  the  Society  in  pursuance  of  the 
rules,  the  defendant  granted,  &c.  to  the  trustees  the  said  land  :  To  have  and  to  hold 
&c.  for  the  residue  of  the  said  term  wanting  two  days ;  upon  trust,  so  long  as  the 
defendant  made  the  payment  in  respect  of  the  said  shares,  to  permit  him  to  hold  the 
premises  and  receive  the  rents,  but  if  he  failed  and  neglected  for  three  monthly 
meetings  to  pay  his  subscription,  then  upon  trust  for  the  plaintiffs,  or  the  trustees  of 
the  Society,  to  appoint  a  receiver  and  to  sell  the  property,  &c.  The  indenture  then 
contained  the  covenant  upon  which  this  action  is  brought ;  viz.  "  that  the  defendant 
should  and  would  pay  the  subscriptions  and  interest  payable  on  his  shares  according 
to  the  rules  of  the  Society,  on  [219]  the  days  and  in  manner  therein  mentioned,  and 
abide  by  and  perform  the  rules  in  respect  of  the  said  shares."  Previous  to  the 
month  of  February,  1858,  the  Society  had  sustained  considerable  losses,  and  in  April 
of  that  year  the  manager  absconded,  having  embezzled  considerable  sums  of  money. 
In  July,  1 858,  the  defendant  duly  gave  notice  that  he  was  desirous  of  satisfying  the 
above  mortgage  security,  and  that  he  was  ready  to  pay  all  such  subscriptions,  &c.  as 
would  become  due  on  his  shares  up  to  the  end  of  the  thirteenth  year  of  the  Society, 
and  requested  that  the  indenture  of  mortgage  should  be  returned  to  him ;  but  this 
the  trustees  refused  to  do.  In  August,  1858,  the  thirteenth  year  of  the  Society 
ended,  but  the  funds  were  not  and  are  not  sufficient  to  realise  1201.  for  each 
unadvanced  share.  The  case  then  states  the  points  respectively  contended  for 
between  the  parties  to  the  action,  and  the  two  questions  for  the  opinion  of  the 
Court : — First,  Whether  the  defendant  was  entitled  to  redeem  his  property  so  mort- 
gaged as  above.  Secondly,  Whether  the  plaintiffs  are  entitled  to  recover  from  the 
defendant  upon  the  indenture  the  sum  of  money  claimed  in  this  action. 

For  the  purpose  of  determining  these  questions,  it  is  necessary  to  consider  with 
care  the  real  nature  and  objects  of  this  Society,  and  the  contracts  and  liabilities  of 
its  members  to  be  ascertained  from  its  Rules.  By  Rules  1  and  2,  the  first  subscription, 
10s.  per  share,  was  to  be  due  in  September,  1845,  and  the  future  subscriptions,  being 
10s.  per  share  per  month,  were  to  be  continued  to  be  paid  by  every  shareholder  until 
the  objects  of  the  Society  were  fully  accomplished. 

By  Rule  2,  one  object  of  the  Society  was  declared  to  be  the  formation  of  a  fund 
from  which  money  might  be  advanced  to  the  shareholders,  and  every  shareholder  was 
declared  to  be  entitled  to  receive  out  of  the  fund  the  sum  [220]  mentioned  in  Table  I, 
(ante,  p.  198)  for  every  share  subscribed  for.  This  Table  is  stated  to  have  been  con- 
structed by  Mr.  Macarthur.  And  Table  I.  states  the  amount  the  shareholder  is 
entitled  to  receive  on  each  share  for  thirteen  years,  viz.  601.  during  the  first  year, 
1201.  during  the  thirteenth,  and  sums  varying  between  them  in  each  intermediate 
year.  Table  II.  shews  the  amount  a  withdrawing  shareholder  is  entitled  to  receive 
at  the  end  of  any  year ;  and  Table  III.  is  a  discount  Table.  Another  object  of  the 
Society,  as  shewn  by  Rules  32  and  33,  is  that  every  shareholder  who  has  received  no 
advance  upon  his  share  shall  receive  1 201. ;  for  the  33rd  Rule  declares  that  when  the 
sum  of  1201.  for  each  unadvanced  share,  with  all  the  expenses  and  liabilities  of  the 
Company,  should  be  fully  realised,  the  Society  shall  terminate,  and  the  trustees  shall 
deliver  up  to  each  shareholder  who  has  received  an  advance,  the  title  deeds  deposited 
with  them  as  security,  and  indorse  on  the  mortgage  a  receipt  for  all  the  money  secured 
thereby,  pursuant  to  the  6  &  7  Wm.  4,  c.  32,  s.  5,  which  operates  as  a  reconveyance 
of  the  land  mortgaged,  and  that  then,  by  a  resolution  of  three  fourths  of  the  members, 
the  Society  may  be  declared  to  be  at  an  end ;  and  this  resolution  shall  be  a  release 
from  all  the  shareholders  at  law  and  in  equity. 

There  was  therefore  to  be  two  classes  of  shareholders.  First,  the  shareholders 
who  receive  an  advance.  .  A  shareholder  of  this  class  has  received  all  the  benefit 
proposed  by  the  Society.  He  was  deemed  to  be  in  the  same  position  as  those  who 
receive  1201.  at  the  termination  of  the  Society.  During  the  first  year  he  was  entitled 
to  601.,  although  he  has  only  paid  61.,  perhaps  not  so  much ;  and  during  the  fifth  year 
he  was  entitled  to  701.,  although  he  had  only  paid  301. ;  but  having  received  all  the 
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benefit,  he  is  bound  to  pay  his  subscription  to  the  termination  of  the  [221]  Society : 
he  can  no  longer  withdraw  from  it  (Rule  6).  And  this  is  quite  just;  for  having 
received  the  whole  benefit  he  is  in  justice  bound  to  contribute  until  all  receive  an 
equal  benefit.  The  indorsement  made  upon  the  defendant's  shares  was  therefore 
quite  correct ;  when  he  received  701.  per  share  he  received  all  which  could  ever  be 
receivable  from  the  Society  upon  them. 

The  second  class  of  shareholders  consists  of  those  who  hold  shares  unadvanced 
upon.  These  are  entitled  to  1201.  (Rule  33);  and  whenever  there  was  sufficient  to 
pay  them  1 201.  per  share  the  second  object  of  the  Company  was  accomplished,  and 
the  Society  was  to  be  terminated ;  but  until  this  was  attained,  and  the  object  of  the 
Company  thereby  fully  accomplished,  all  the  shareholders  were  bound  to  continue  to 
pay  their  monthly  subscriptions  of  10s.  per  share  (Rule  2).  It  was  supposed  that  the 
period  of  thirteen  years  from  the  commencement  of  the  Company  had  something  to 
do  with  this ;  but  it  clearly  has  not.  According  to  the  Tables  (ante,  p.  1 98),  the 
calculation  of  Mr.  Macarthur  was  (we  presume  calculating  upon  some  given  rate  of 
interest)  that  there  would  be  1201.  at  the  end  of  the  thirteen  years  for  every  share, 
assuming  that  no  shareholder  had  taken  an  advance  at  all.  But  the  success  of  the 
Society  depends  upon  whether  the  sum  of  1201.  per  share  for  the  unadvanced  shares 
is  realised  within  or  beyond  the  thirteenth  year ;  if  within  the  thirteen  years  (say 
in  ten  jears)  there  had  been  funds  to  pay  the  unadvanced  shareholders  1201.  per  share, 
the  Company  would  have  been  at  an  end  and  the  adventure  successful.  The  share- 
holder, in  respect  of  each  share  unadvanced  upon,  would  receive  1201. ;  and  the  holder 
of  the  share  advanced  on  would  be  relieved  from  the  payment  of  all  further  subscrip- 
tions. The  unadvanced  shareholders  would  get  their  1201.  per  share,  the  share-[222j- 
holders  advanced  to  would  be  relieved  from  the  payment  of  further  monthly  subscrii> 
tions,  and  the  land  mortgaged  as  security  be  released  and  reconveyed  by  means  of  the 
receipt  and  the  operation  of  the  6  &  7  Wm.  4,  c.  3,  s.  5. 

But  if  at  the  end  of  thirteen  years  there  were  not  funds  sufficient  to  pay  to  the 
shareholders,  in  respect  of  each  share  unadvanced  upon,  1201.  per  share,  the  Company 
would  not  have  terminated ;  it  becomes  an  unsuccessful  one ;  and,  according  to  the 
2nd  and  33rd  Rules,  all  the  shareholders  were  bound  to  continue  paying  their  monthly 
subscriptions  until  the  1201.  on  each  unadvanced  share  was  realised.  This  is  perfectly 
clear,  and  we  have  no  doubt  that,  according  to  the  Rules,  the  defendant  is  liable  and 
bound  to  pay  10s.  per  share  for  the  months  of  September  and  October,  1858,  being 
the  two  months  next  succeeding  the  expiration  of  the  thirteen  years  from  the 
commencement  of  the  Society. 

If  we  are  right  as  to  the  meaning  of  the  Rules,  there  does  not  seem  to  be  much 
difficulty  in  answering  the  questions  proposed.  The  3rd  Rule  prescribes  the  mode  of 
obtaining  the  advance ;  the  9th,  the  security  to  be  given  by  the  shareholder.  The 
security  given  by  the  defendant  for  his  advance  of  2801.  is  the  mortgage  before 
mentioned,  which  seems  to  have  been  in  conformity  with  the  Rule.  The  21st  Rule 
prescribes  how  the  shareholder  is  to  redeem  his  property  in  mortgage.  The  third 
paragraph  declares  that  if  a  shareholder,  who  shall  have  received  his  share,  shall 
be  desirous  of  paying  and  satisfyin-g  the  security  which  he  shall  have  given,  he 
shall  be  at  liberty  to  do  so  by  paying  the  subscription  which  would  have  become 
due  on  the  share  advanced  on  such  property  up  to  the  end  of  the  thirteenth  year 
of  the  Company,  and  shall  be  allowed  discount  on  such  payment  at  41.  per  cent. ; 
and  on  payment  thereof,  &c.,  the  board  shall  direct  the  trustees  to  deliver  [223]  to 
the  shareholder  all  deeds  relating  to  the  security,  and  at  the  shareholder's  costs 
indorse  a  receipt  on  such  mortgage,  according  to  the  6  &  7  Wm.  4,  c.  32,  s.  5.  The 
form  of  the  receipt  (ante,  p.  203)  is  given  in  the  appendix,  and  purports  to  be  a  receipt 
of  all  monies  intended  to  be  secured  by  the  deed ;  but  this  memorandum  is  subscribed 
— "  (The  above  form  may  be  altered  as  occasion  may  require)."  The  5th  section  of 
the  statute  is  to  the  effect  that  a  receipt  for  the  money  intended  to  be  secured  by  the 
mortgage  shall  vacate  it  and  vest  the  estate  in  the  person  entitled  to  the  equity  of 
redemption  without  it  being  necessary  to  execute  a  reconveyance. 

The  true  meaning  of  the  21st  Rule  seems  clear.  The  parties  contemplated  that 
at  the  end  of  the  thirteenth  year  at  the  furthest  all  the  objects  of  the  Company  would 
be  accomplished :  want  of  success  was  not  contemplated  ;  the  state  of  things  which 
now  exists,  viz.  losses  and  embezzlement,  was  never  thought  of ;  if  it  had  been,  the 
21st  Rule  might  possibly  have  been  framed  in  a  different  manner :  but  we  have  to 
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deal  with  it  as  it  is,  and  it  seems  to  us  that,  according  to  his  contract,  the  defendant 
was  entitled  to  redeem  his  property  in  mortgage  at  any  time  within  the  thirteenth 
year  by  paying  his  subscription  up  to  the  end  of  that  year.  This  was  his  bargain, 
and  he  is,  in  our  judgment,  entitled  to  the  benefit  of  it,  and  to  redeem  his  property 
at  the  time  he  professed  to  do  so. 

Our  answer  to  the  first  question  therefore  is,  that  the  defendant  was  entitled  to 
redeem  his  property  in  mortgage  in  the  month  of  July,  1858,  the  thirteen  years  not 
terminating  until  September.  Some  cases  were  cited,  but  it  is  only  necessary  to  refer 
to  one,  Fleming  v.  Self  (3  De  G.  M'N.  &  G.  997),  in  which  Lord  Cranworth  lays  down 
the  principle  upon  which  we  act,  viz.  that  the  real  question  is,  what  is  the  meaning  of 
[224]  the  Kule  ?  If  the  meaning  be  clear,  it  is  the  duty  of  the  Court  to  give  effect 
to  it.  But  it  was  argued  on  behalf  of  the  defendant  that  this  would  relieve  him  from 
his  liability  to  pay  the  subscription  upon  his  shares  after  the  expiration  of  the 
thirteenth  year.  There  is  not  a  word  to  be  found  either  in  the  act  of  parliament 
or  the  Rules  to  this  effect ;  on  the  contrary,  we  think  the  Rules  clearly  shew  that, 
notwithstanding  the  redemption  of  the  property,  the  liability  to  the  payment  of  the 
monthly  subscriptions  still  continues  so  long  as  there  is  not  realised  1201.  per  share 
for  the  shares  unadvanced  upon. 

The  second  question  is  this  :  Does  the  covenant  contained  in  the  indenture  as 
above  stated  extend  to  the  payment  of  the  subscription  subsequent  to  the  thirteen 
years,  or  must  the  Society  have  recourse  to  their  remedy  upon  the  Rules  1  We  are 
of  opinion  that  the  covenant  does  so  extend  ;  in  its  terms  it  clearly  does.  The 
advance  was  obtained  upon  the  security  of  the  mortgage  in  which  it  is  so  contained. 
The  consequence  of  the  advance  was  that  the  shareholder  obtaining  it  became  liable 
to  pay  his  subscription  to  the  termination  of  the  Society,  without  the  power  to 
withdraw  ;  and  we  think  we  further  the  true  spirit  of  the  covenant  by  holding  it  to 
bind  the  defendant  to  pay  his  subscriptions  according  to  the  Rules  at  the  days  and  in 
the  manner  therein  provided,  until  the  termination  of  the  Company. 

It  was  said  that  the  mortgage  deed  must  be  delivered  up  to  the  defendant  with 
a  receipt  indorsed  upon  it,  in  pursuance  of  the  6  &  7  Wm.  4,  c.  32,  s.  5.  This  may 
be  so ;  but  the  section,  though  it  provides  that  the  receipt  therein  mentioned  shall  be 
sufficient  to  vacate  the  mortgage,  and  vest  the  estates  of  and  in  the  property  comprised 
in  the  security  in  the  person  entitled  for  the  time  being  to  equity  of  redemption,  and 
without  the  necessity  for  a  reconveyance,  [225]  it  does  not  provide  that  all  the  covenants 
in  the  deed  shall  be  deemed  to  be  released  or  extinguished,  or  that  the  deed  itself 
is  to  be  considered  as  cancelled.  We  think  that  a  copy  of  the  deed  may  be  taken 
and  preserved  ;  that  the  covenant  to  pay  the  subscriptions  is  a  personal  covenant  not 
necessarily  extinguished  by  the  operation  of  the  5th  section,  and  that  the  plaintiffs 
are  entitled  to  recover  on  such  covenant  the  sum  claimed  in  this  action. 

Judgment  for  the  plaintiffs. 

Collins  v.  Cave.  Feb.  12,  1859. — A  declaration  alleged  that  the  plaintiff,  defendant 
and  C.  had  entered  into  a  joint  speculation  in  railway  shares :  that  C.  had 
advanced  60001. ;  20001.  on  his  own  behalf,  20001.  as  a  loan  to  the  plaintiff,  and 
20001.  on  behalf  of  the  defendant:  that  C.  was  desirous  of  retiring  from  the 
adventure,  and  the  defendant  offered  to  take  upon  himself  the  whole  of  the  adven- 
ture and  debt  of  60001.,  provided  the  plaintiff  would  consent  to  abandon  his  share 
to  the  defendant,  and  C.  would  accept  the  defendant  as  his  debtor  in  the  place 
of  the  plaintiff  for  the  said  sum  of  20001. ;  that  the  plaintiff  did  abandon  his  share 
of  the  adventure  to  the  defendant,  and  the  defendant  agreed  to  take  upon  himself 
the  whole  adventure  aiid  become  debtor  to  C.  for  the  whole  60001.,  and  C,  on 
the  faith  and  in  the  belief  that  such  an  arrangement  was  made,  consented  to  accept 
the  defendant  as  such  debtor  in  the  place  of  the  plaintiff.  Nevertheless,  the 
defendant  knowing  that  he  alone  was  capable  of  proving  that  the  plaintift"  had 
assented  to  the  said  arrangement,  fraudulently,  falsely,  and  maliciously,  and 
before  the  Evidence  Act,  14  &  15  Vict.  c.  99,  and  in  order  to  induce  C.  to  believe 
that  the  said  joint  adventure  had  never  been  put  an  end  to,  and  to  induce  C.  to 
sue  the  plaintiff  for  the  20001.,  and  to  deter  the  plaintiff  from  calling  the  defendant 
as  a  witness,  and  to  destroy  his  credit  as  a  witness,  if  so  called,  wrote  and  sent 
to  C.  a  letter,  purporting  to  be  addressed  to  the  plaintiff  but  directed  to   C, 
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wherein  he  fraudulently  and  falsely  pretended  to  expostulate  with  the  plaintiff, 
and  asserted  that  the  plaintiff  had  positively  refused  to  concur  in  the  said  arrange- 
ment. By  means  whereof  C.  was  induced  to  and  did  believe  that  the  plaintiff 
had  never  agreed  to  retire  from  the  said  adventure,  and,  acting  on  such  behalf, 
C.  brought  an  action  against  the  plaintiff  to  recover  the  20001. :  that  the  said 
action  was  referred  to  an  arbitrator,  upon  the  terms  that  neither  the  plaintiff  nor 
the  defendant  should  be  examined ;  and  C.  recovered  against  the  plaintiff  24861. 
which  he  was  compelled  to  pay.  Held,  that  the  declaration  disclosed  no  cause 
of  action,  since  it  did  not  appear  that  the  damage  to  the  plaintiff  was  a  natural 
result  of  the  wrongful  act  of  the  defendant. 

[S.  C.  28  L.  J.  Ex.  204;  5  Jur.  (N.  S.)  297 ;  7  W.  R.  493 :  affirmed  1860, 

6  H.  &N.  131.] 

The  declaration  stated  that,  before  the  commission  of  the  grievances  hereinafter 
metioned,  the  plaintiff,  the  defendant  and  one  Charles  Collins  had  entered  into  a 
joint  speculation  and  adventure  in  and  relating  to  certain  shares,  to  wit  the  shares 
of  and  in  a  certain  railway  called  the  Paris  and  Strasburg  Railway ;  and  the  said 
C.  Collins  had  advanced  the  sum  of  60001.  for  the  purposes  of  such  [226]  adventure, 
20001.  on  his  own  behalf,  20001.  on  behalf  of  and  as  a  loan  to  the  plaintiff,  and  20001. 
on  behalf  of  the  defendant ;  and  the  plaintiff  had  given  to  the  said  C.  Collins  security 
for  the  said  sum  of  20001.  so  advanced  on  his  behalf  and  as  such  loan  as  aforesaid. 
That  after  such  advance  and  such  security  so  given  as  aforesaid,  the  said  C.  Collins 
was  desirous  of  retiring  from  the  said  adventure,  and  applied  to  the  defendant  to  effect 
such  retirement  for  him,  and  to  procure  some  other  party  to  undertake  the  share  and 
risk  of  him  the  said  C.  Collins  therein.  That  the  defendant  then  offered  to  take  upon 
himself  the  whole  of  the  adventure  and  take  upon  himself  the  whole  of  the  debt  of 
60001.,  provided  the  plaintiff  would  also  consent  to  abandon  his  share  in  the  adventure 
to  the  defendant  and  the  said  C.  Collins  would  accept  the  defendant  as  his  debtor 
in  the  place  of  the  plaintiff  for  the  said  sum  of  20001.  so  advanced  on  behalf  of  the 
plaintiff  as  aforesaid.  That  the  plaintiff  did  so  consent  to  abandon,  and  did  abandon, 
his  share  of  the  said  adventure  to  the  defendant,  and  the  defendant  had  due  notice 
thereof,  and  agreed  thereupon  to  take  upon  himself  the  whole  adventure,  and  become 
debtor  to  the  said  C.  Collins  for  the  whole  said  sum  of  60001.,  including  the  said  sum 
of  20001.  so  advanced  on  behalf  of  the  plaintiff  as  aforesaid,  and  informed  the  said 
C.  Collins  thereof ;  and  the  said  C.  Collins,  on  the  faith  and  in  the  belief  of  such  an 
arrangement  having  been  bona  fide  made,  consented  to  accept  the  defendant  as  such 
debtor,  and  to  accept  him  as  his  debtor  in  the  place  of  the  plaintiff  for  the  sum  of 
20001.  so  advanced  on  behalf  of  the  plaintiff  as  aforesaid,  and  did  abandon  and  give 
up  to  the  defendant  his  share  in  the  said  adventure ;  and  thereupon  the  plaintiff 
became  and  was  wholly  released  from  and  no  longer  liable  to  the  payment  of  the 
said  sum  of  20001.  to  the  said  C.  Collins  or  upon  the  said  secui-ity.  Neverthe-[227]- 
less  the  defendant,  well  knowing,  as  the  fact  was,  that  he  himself  was  then  alone 
capable  and  possessed  the  only  means  of  proving  at  law,  as  between  the  plaintiff  and 
the  said  C.  Collins,  that  the  plaintiff  had  assented  to  the  arrangements  above 
mentioned  and  agreed  to  abandon  his  share  of  the  said  adventure,  fraudulently, 
falsely  and  maliciously,  and  before  the  passing  of  a  certain  act  of  parliament  made 
and  passed  &c.  (14  &  15  Vict.  c.  99),  intituled  "  An  Act  to  amend  the  law  of  evidence," 
in  order  to  induce  the  said.C.  Collins  to  believe  that  the  said  joint  adventure  had 
never  been  put  an  end  to,  and  that  the  plaintiff  had  never  agreed  to  retire  therefrom 
or  assented  to  the  agreement  lastly  hereinbefore  mentioned,  but  that  the  plaintiff  and 
the  defendant  had  conspired  together  and  falsely  represented  to  the  said  C.  Collins 
that  such  was  the  case ;  and  to  induce  the  said  C.  Collins  to  harass  and  vex  the 
plaintiff,  and  to  sue  the  plaintiff  for  the  said  20001.,  and  to  deter  the  plaintiff  from 
calling  the  defendant  as  a  witness  for  the  now  plaintiff  in  such  action,  and  to  destroy 
his  credit  as  a  witness  if  so  called,  wrote  a  certain  letter,  dated  the  29th  day  of  June, 
1848,  purporting  to  be  addressed  to  the  plaintiff  in  the  inside  thereof,  but  directed 
on  the  outside  to  the  said  C.  Collins,  and  sent  the  same  to  the  said  C.  Collins,  wherein 
and  whereby  he  fraudulently  and  falsely  pretended  to  expostulate  with  the  plaintiff, 
and  asserted  that  the  plaintiff  had  positively  refused  to  concur  in  the  arrangement 
above  mentioned  or  to  abandon  his  share   in   the   said   adventure,  but  insisted  on 
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retaining  his  third  proportion  thereof  as  originally  agreed.  By  means  whereof,  and 
on  no  other  account  and  for  no  other  reason  whatever,  the  said  C.  Collins  was  induced 
to  and  did  believe  that  the  plaintiff  had  never  agreed  to  retire  from  the  said  adventure 
nor  assented  to  the  last  mentioned  agreement  being  put  an  end  to ;  and  in  and  acting 
on  such  [228]  belief  and  upon  the  contents  of  the  said  letter,  and  not  knowing  or 
having  reason  to  believe  otherwise,  the  said  C.  Collins  did,  before  the  passing  of  the 
said  Act,  commence  an  action  against  the  plaintiff  in  her  Majesty's  Court  of  Exchequer 
at  Westminster  to  recover  the  said  sum  of  20001.  and  interest.  And  the  plaintiff  says 
that  he,  at  the  commencement  of  such  action,  knew  of  such  letter  and  of  the  conduct 
of  the  defendant,  and  of  the  effect  thereof  upon  the  said  C.  Collins ;  and  that  the  said 
action  was,  before  the  passing  of  the  said  Act,  by  order  of  the  said  Court,  referred  to 
the  arbitrament,  order  and  disposition  of  F.  Robinson,  Esq.,  barrister  at  law,  deceased ; 
but  upon  the  terms  that  neither  the  plaintiff  nor  the  defendant  should  be  examined 
before  the  said  arbitrator ;  and  such  proceedings  were  thereupon  and  therein  had,  that 
by  the  judgment  of  the  said  Court  the  said  C.  Collins  recovered  against  the  plaintiff 
the  sura  of  24861.  8s.  6d.,  and  the  plaintiff  was  forced  and  compelled  to  pay  such  last 
mentioned  sum,  and  was  also  put  to  great  expense,  to  wit  the  sum  of  5001.,  for  his 
own  costs  and  charges  by  him  expended  in  and  about  the  said  action  and  reference. 

Demurrer  and  joinder  therein. 

Montague  Smith  (Milward  with  him)  argued  in  support  of  the  demurrer  in  last 
Hilary  Term  (Jan.  24).  The  declaration  discloses  no  cause  of  action.  The  damage 
is  not  the  legal  and  necessary  consequence  of  the  alleged  wrongful  act.  The  declara- 
tion states  that  the  defendant  wrote  a  letter  purporting  to  be  addressed  to  the  plaintiff 
but  directed  to  Collins,  in  order  to  induce  Collins  to  sue  the  plaintiff;  but  it  is  not 
shewn  that  there  was  any  transfer  of  the  plaintiff's  debt  to  the  defendant,  so  as  to 
discharge  the  plaintiff  from  his  liability  to  Collins.  The  declaration  also  states  that 
the  defendant  wrote  the  letter  to  induce  Collins  to  believe  [229]  that  the  plaintiff 
had  never  agreed  to  retire  from  the  adventure,  and  to  deter  the  plaintiff  from  calling 
the  defendant  as  a  witness,  if  Collins  brought  an  action  against  the  plaintiff.  But 
the  act  of  Collins  in  bringing  the  action  was  his  individual  act :  he  might  or  might 
not  have  brought  it.  Then,  the  action  having  been  brought,  it  is  referred  upon  the 
terms  that  neither  the  plaintiff  nor  the  defendant  should  be  examined  before  the 
arbitrator,  and  the  result  was  that  Collins  recovered  against  the  now  plaintiff.  It  is 
not,  however,  shewn  how  that  result  was  obtained ;  nor  does  it  appear  whether  the 
now  plaintiff  was  examined  or  not,  or  whether  he  set  up  any  defence  to  the  action, 
or  in  what  way  the  result  of  that  action  is  connected  with  the  alleged  wrongful  act. 
[Martin,  B.  You  say  that  if  a  man  falsely  and  maliciously  induces  another  to  bring 
an  action  against  a  third  person,  and  he  does  so  and  recovers  wrongfully,  that  gives 
no  cause  of  action.]  The  bringing  an  action  is  not  a  wrongful  act,  and  the  law  pre- 
sumes that  a  person  who  recovers  recovers  rightfully.  Cotterell  v.  Jones  (11  C.  B.  713) 
was  an  action  against  two  persons  for  conspiring  together,  maliciously  and  vexatiously 
and  without  reasonable  or  probable  cause,  to  commence,  and  commencing,  an  action 
against  the  plaintiff  in  the  name  of  a  pauper,  but  for  their  own  benefit;  and  it  was 
held  that  an  action  for  so  conspiring  would  not  lie,  there  being  no  allegation  of  legal 
damage  resulting  to  the  plaintiff  therefrom.  Jervis,  C.  J.,  there  said  : — "  Where  an 
action  is  wrongfully  brought  the  costs  which  the  party  gets  are  a  compensation  for 
the  wrong  :  but  in  criminal  eases  there  are  no  costs."  It  seems  doubtful  whether  that 
action  could  have  been  maintained,  even  if  there  had  been  an  allegation  of  legal 
damage.  [Pollock,  C.  B.  If  an  action  could  be  maintained  for  maliciously  suing,  I 
do  not  know  when  litigation  would  end  :  [230]  the  next  step  would  be  an  action  for 
maliciously  subpcenaing  a  witness.  Martin,  B.  An  action  for  maliciously  suing  would 
involve  a  trial  whether  the  judgment  in  the  former  action  was  right.]  There  is  no 
instance  of  an  action  of  this  kind  in  which  the  termination  of  the  former  suit  was  not  in 
favour  of  the  defendant.  In  Haddan  v.  Lott  (15  C.  B.  41 1)  the  declaration  alleged  that 
the  plaintiff  had  petitioned  for  a  patent  for  a  certain  invention,  and  that  the  defendant 
falsely,  fraudulently,  maliciously  and  wrongfully,  and  without  reasonable  or  probable 
cause,  represented  to  the  Solicitor  General  that  he  had  an  interest  in  opposing  the 
grant  of  letters  patent  to  the  plaintiff ;  alleging  as  special  damage  that  by  reason  of  the 
premises  the  Solicitor  General  refused  to  allow  the  plaintiff's  application  to  proceed, 
and  he  was  thereby  prevented  from  obtaining  a  patent  for  his  invention  and  was  put 
to  expense  in  opposing  a  grant  of  letters  patent  to  the  defendant.     On  demurrer,  it 
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was  held  that  the  special  damage  did  not  necessarily  flow  from  the  alleged  grievance. 
He  also  referred  to  2  Smith's  Lead.  Cas.  425. 

Lush  (C.  Pollock  with  him),  contra.  It  is  an  established  principle,  that  where  a 
person  makes  a  representation  wilfully  false  with  intent  to  injure  another,  who  thereby 
sustains  damage,  he  may  maintain  an  action  in  respect  of  it.  Here  the  declaration 
alleges  a  false  and  malicious  representation  by  the  defendant  whereby  the  plaintiff 
was  injured.  [Pollock,  C.  B.  Suppose  a  person,  knowing  that  an  action  is  about  to 
be  brought,  tells  the  plaintiff's  attorney  that  he  can  prove  his  case,  but  when  the  trial 
comes  on  he  says  that  he  can  prove  nothing ;  and  he  does  this  maliciously  and  for 
the  purpose  of  putting  the  plaintiff  to  costs.]  That  would  be  within  the  principle  that 
if  any  one  knowingly  tells  a  falsehood  with  intent  to  induce  an-[231]-other  to  do  an 
act  which  results  in  his  loss,  he  is  liable  to  that  person  in  an  action  for  deceit.  In 
Gerhard  v.  Bates  (2  E.  &  B.  476),  a  count  stated  that  the  defendant  and  others  had 
formed  a  Company  on  a  principle  known  as  a  Societe  Anonyme,  with  96,000  shares  of 
11.,  of  which  12,000  were  to  be  appropriated  to  the  public  at  12s.  6d.  per  share,  free 
from  further  calls :  that  the  12,000  shares  were  actually  offered  to  the  public:  that 
the  defendant,  being  a  promoter  and  managing  director,  intending  to  defraud,  deceive 
and  injure  the  public,  and  to  cause  it  to  be  publicly  advertised  that  the  Company  was 
likely  to  be  a  safe  and  profitable  undertaking,  and  to  deceive  the  public  who  might 
become  purchasers  of  the  1 2,000  shares,  and  induce  them  to  become  purchasers,  falsely, 
fraudulently  and  deceitfully  caused  it  to  be  publicly  advertised,  by  a  prospectus  issued 
by  the  defendant  as  such  director,  that  the  promoters  did  not  hesitate  to  guarantee  to 
the  bearers  of  the  12,000  shares  a  minimum  annual  dividend  of  33  per  cent.,  and  that 
the  guarantee  should  remain  in  force  till  the  12s.  6d.  should  be  thus  repaid  to  the 
shareholders :  that  the  defendant,  by  means  of  the  said  false,  fraudulent  and  deceitful 
pretences  and  representations,  wrongfully  and  fraudulently  induced  the  plaintiff  to 
become,  and  the  plaintiff  by  reason  thereof  actually  became,  the  purchaser  of  2500  of 
the  12,000  shares  at  12s.  6d. :  whereas  the  statement  was  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  the  defendant  had  no  ground  for  offering  such 
guarantee  to  the  public,  as  he  well  knew :  by  means  of  which  the  plaintiff  lost  the 
money  paid  for  the  shares.  It  was  held  that  the  damage  to  the  plaintiff  was  sufficiently 
shewn  to  be  the  direct  result  of  the  defendant's  fraud,  to  entitle  the  plaintiff  to  recover 
against  the  defendant.  Lord  Campbell,  C.  J.,  in  delivering  [232]  the  judgment  of  the 
Court,  said  : — "  This  count  is  founded  on  a  deceitful  representation,  not  on  contract. 
Now  we  consider  it  clear  law  that,  if  A.  fraudulently  makes  a  representation  which  is 
false,  and  which  he  knows  to  be  false,  to  B.,  meaning  that  B.  shall  act  upon  it ;  and  B., 
believing  it  to  be  true,  does  act  upon  it  and  thereby  suffers  damage,  B.  may  maintain 
an  action  on  the  case  against  A.  for  the  deceit ;  there  being  here  the  conjunction  of 
wrong  and  loss  entitling  the  injured  and  suffering  party  to  a  compensation  in  damages  : 
Com.  Dig.  Action  upon  the  Case  for  a  Deceipt  (A.  9),  (A.  10)."  [Watson,  B.,  referred 
to  Levy  v.  Lungridge  (4  M.  &  W.  337).]  In  that  case  the  Court  of  Exchequer  Chamber 
affirmed  the  judgment  of  the  Court  below  on  the  ground  that,  as  there  was  fraud,  and 
damage  the  result  of  that  fraud,  not  from  an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time  as  one  of  its  results,  the  party  guilty  of 
the  fraud  was  responsible  to  the  party  injured.  [Watson,  B.  That  principle  was 
recognised  in  Longmeid  v.  Holliday  (6  Exch.  761).  Pollock,  C.  B.  The  case  of  a  simple 
lie,  where  the  party  is  under  no  obligation  to  tell  the  truth,  gives  no  cause  of  action.] 
It  is  otherwise  where  the  lie  is  told  with  the  intention  that  it  should  be  acted  on  by 
the  party  injured,  and  damage  thereby  accrues  to  him.  Pasley  v.  Freeman  (3  T.  R.  51), 
established  this  broad  principle,  that  a  false  affirmation,  made  by  the  defendant  with 
intent  to  defraud  the  plaintiff,  whereby  the  plaintiff  receives  damage,  is  the  ground  of 
an  action  upon  the  case  in  the  nature  of  deceit.  And  that  in  such  action  it  is  not 
necessary  that  the  defendant  should  be  benefited  by  the  deceit,  or  that  he  should 
collude  with  the  person  who  is.  [Martin,  B.  In  Polhill  v.  Walter  (3  B.  &  Adol.  114), 
the  doctrine  [233]  was  carried  to  the  utmost  extent.  The  subject  was  also  discussed 
in  Fuller  v.  Wilson  (3  Q.  B.  58,  1009),  which  was  followed  up  by  Ormrod  v.  Huth  (14  M. 
&  W.  651).]  In  Barley  v.  Walford  (9  Q.  B.  197),  it  was  held  that  the  declaration  shewed 
a  cause  of  action,  it  appearing  that  the  defendant  had  knowingly  uttered  a  falsehood 
with  the  design  to  deprive  the  plaintiff  of  a  benefit  and  acquire  it  to  himself,  and  the 
damage  naturally  flowing  from  the  plaintiff's  belief.  Here  the  declaration  discloses 
not  only  a  false  affirmation  by  the  defendant,  and  damage  resulting  therefrom  to  the 
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plaintiff,  but  also  a  benefit  to  the  defendant  from  his  fraud.  The  case  bears  some 
analogy  to  an  action  for  a  malicious  prosecution  or  a  malicious  holding  to  bail,  only 
that  such  actions  will  not  lie  unless  the  former  proceedings  have  terminated  in  favour 
of  the  original  defendant ;  for,  however  malicious  the  motive  may  be,  a  person  has  a 
right  to  take  legal  proceedings,  and  it  is  only  on  their  termination  that  it  can  be 
ascertained  whether  he  was  justified  in  doing  so.  It  is  conceded  that  no  action  will 
lie  against  a  witness  for  perjury,  whereby  a  party  to  the  suit  is  damaged ;  but  the 
reason  is  that  the  witness  is  protected  by  the  law,  on  the  same  principle  that  he  is 
protected  from  being  sued  for  slanderous  words  uttered  by  him  in  giving  evidence. 
[Pollock,  C.  B.  Must  it  not  be  taken  that  the  finding  of  the  arbitrator  was  correct?] 
Not  as  regards  the  defendant,  who  was  no  party  to  the  action.  Besides,  the  wrongful 
act  was  the  inducing  Collins  to  bring  the  action.  In  Haddan  v.  Lott  (15  C.  B.  411), 
the  Court  gave  no  formal  judgment,  but  merely  an  intimation  of  opinion.  In  Cotterell 
v.  Jones  (11  C.  B.  713),  the  declaration  contained  no  allegation  of  legal  damage  resulting 
to  the  plaintiff  from  the  wrongful  act  of  the  defendant,  and  the  Court  expressly  forbore 
to  [234]  determine  whether  the  action  would  lie  if  there  had  been  an  allegation  of 
damage. 

Montague  Smith,  in  reply.  There  is  no  instance  of  an  action  like  this,  where  the 
decision  in  the  former  action  has  been  in  favour  of  the  defendant.  The  damage  alleged 
is  not  the  necessary  consequence  of  the  act  of  the  defendant;  for  the  arbitrator  may 
have  disbelieved  the  evidence  on  the  part  of  the  now  plaintiff,  or  have  given  judgment 
against  him  on  account  of  default  of  his  own.  [Martin,  B.,  referred  to  Hammond's 
Nisi  Prius,  as  an  admirable  work  on  the  subject  of  torts.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  We  are  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 
The  question  arose  on  a  demurrer  to  a  declaration,  which  stated  that  the  plaintiff  and 
defendant  and  one  Charles  Collins  were  engaged  in  a  purchase  of  railway  shares,  and 
Charles  Collins  had  advanced  60001.  for  the  shares,  of  which  20001.  was  a  loan  to  the 
plaintiff:  that  Charles  Collins  being  desirous  of  release  from  the  speculation,  the  defen- 
dant had  agreed  with  the  plaintiff  and  Charles  Collins  to  take  upon  himself  the  shares 
and  obligation  ;  and  that  the  plaintiff  was  discharged  from  the  same ;  and  that  plaintiff 
was  released  therefrom,  and  that  defendant  was  the  only  witness  to  prove  the  agree- 
ment :  That  defendant  maliciously  and  wrongfully  before  the  Evidence  Act  came  into 
operation,  to  induce  Charles  Collins  to  sue  the  plaintiff,  and  to  believe  that  no  such 
agreement  was  made,  and  to  deter  the  plaintiff  from  calling  the  defendant  as  a  witness 
and  destroy  his  credit,  wrote  a  letter  purporting  to  be  a  letter  to  the  plaintiff;  but 
directed  [235]  and  sent  it  to  Charles  Collins,  by  reason  whereof  Charles  Collins  brought 
an  action  against  the  present  plaintiff;  and  that  it  was  referred  to  the  late  F.  Robinson, 
Esquire,  barrister  at  law,  on  the  terms  that  neither  party  should  be  called  as  a  witness. 
That  Mr.  Robinson  made  an  award  against  the  now  plaintiff  It  was  contended  that 
this  case  fell  within  the  principle,  that  where  there  is  fraud  and  intention  that  a  person 
should  act  upon  it,  and  damage  sustained  thereby,  an  action  lies :  Langridge  v.  Levy 
(9  M.  &  W.  1).  It  was  also  contended  that  the  case  was  of  the  nature  of  a  malicious 
prosecution. 

This  action  is  certainly  of  the  first  impression,  and  we  cannot  see  very  well  on  what 
principle  it  is  maintainable ;  for  Charles  Collins  was  a  party  to  the  agreement,  and  it 
is  to  be  inferred  he  would  know  what  agreement  he  entered  into.  There  seems  no 
doubt  the  defendant  acted  fraudulently  in  sending  this  letter  to  Charles  Collins.  The 
object  as  alleged  is  twofold :  first,  to  induce  Charles  Collins  to  bring  the  action  ;  and 
it  is  difficult  to  see  that  it  is  actionable  to  induce  a  third  person  to  bring  a  wrongful 
action.  Again,  it  is  equally  difficult  to  see  how  making  the  representation  to  neutralize 
his  own  evidence,  and  to  deter  the  plaintiff  from  calling  him  as  a  witness,  is  a  good 
cause  of  action,  when  an  action  could  not  have  been  maintained,  as  admitted  in  the  argu- 
ment, against  the  defendant  if  he  had  actually  committed  perjury  to  the  damage  of  the 
plaintiff.  Even  if  this  case  could  be  considered  analogous,  as  argued,  to  an  action  for 
a  malicious  prosecution  or  malicious  arrest,  it  would  fail,  as  the  suit  is  determined  in 
favour  of  the  defendant.  These  are  serious  objections  to  the  cause  of  action  as  dis- 
closed in  the  declaration  ;  it  is,  however,  not  necessary  to  decide  the  case  on  these 
grounds,  for  we  think  it  is  not  shewn  by  the  declaration  that  the  [236]  damage  alleged 
is  the  consequence  of  the  alleged  wrongful  act  of  the  defendant.     It  is  not  alleged,  nor 
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is  it  to  be  inferred  from  the  allegations  in  the  declaration,  that  Mr.  Robinson's  award 
was  brought  about  by,  or  was  the  necessary  consequence  of,  the  alleged  letter.  In  the 
first  place  the  reference  of  the  action  with  a  proviso  that  neither  party  should  be 
examined  was  the  act  of  the  plaintiff ;  when  the  plaintiff  might  have  filed  his  bill  in 
Chancery  against  Charles  Collins  for  discovery,  he  might  have  refused  to  refer  without 
the  proviso  that  the  plaintiff  might  be  examined.  It  is  not  alleged  that  the  defendant 
was  not  called  as  a  witness  in  the  arbitration,  or  that  the  facts  were  not  admitted 
before  Mr.  Kobinson,  and  he  might  have  considered  in  law  it  was  no  binding  agreement. 
Therefore  our  judgment  must  be  for  the  defendant. 
Judgment  for  the  defendant. 

Keen  v.  Priest.  Feb.  8,  1859. — Cart  colts  and  young  steers,  not  broken  in  or  used 
for  harness  or  the  plough,  are  not  privileged  from  distress  as  beasts  which  gain 
the  land. — In  case  of  a  distress  by  a  landlord  for  rent  due  from  his  tenant, 
the  sheep  of  an  undertenant  are  privileged  if  there  are  other  goods  upon  the 
premises  sufficient  to  satisfy  the  rent. — The  owner  of  sheep,  seized  and  sold  under 
a  distress  for  rent,  which  was  unlawful  because  there  were  other  goods  on  the 
premises  belonging  to  him  which  might  have  been  distrained  for  the  same  rent, 
is  entitled  to  recover  from  the  distrainor,  not  merely  nominal  damages,  but  the 
full  value  of  the  sheep  so  seized. 

[S.  C.  28  L.  J.  Ex.  157 ;  7  W.  R.  376.     Applied,  Johnson  v.  Lancashire  and  Yorkshire 
Railway,  1878,  3  C.  P.  D.  506.] 

Declaration.  Tha'  defendant  took  and  distrained  sheep  of  the  plaintiffs  of  great 
value,  then  being  in  and  upon  certain  land  and  premises,  with  the  appurtenances,  held 
by  one  J.  T.  Sellers  as  tenant  thereof  to  the  Earl  of  Mornington,  not  for  damage 
feasant,  but  for  certain  rent  then  alleged  to  be  due  from  J.  T.  Sellers  to  the  said  Earl, 
for  and  in  respect  of  the  said  land,  &c. ;  the  eatage  of  which  said  land  was  then  used 
and  rented  by  the  plaintiff  of  the  said  J.  T.  Sellers,  for  the  depasturing  of  the  said 
sheep  [237]  of  the  plaintiff  for  a  certain  period  which  then  had  long  to  run,  and  which 
said  sheep  contributed  to  manure  and  till  the  said  land  and  increase  the  eatage,  &c. ; 
and  although  there  were  then  other  goods  and  chattels,  to  wit  of  the  plaintiff,  there 
distrainable  for  the  said  rent  in  and  upon  the  said  land  (not  being  beasts  of  the 
plough,  nor  other  animals  or  chattels,  or  crops  not  distrainable  by  law),  sufficient  for  a 
reasonable  distress  for  the  rent  aforesaid,  yet  the  defendant  afterwards,  to  wit  <fec., 
sold  the  said  sheep,  and  converted  and  disposed  of  the  money  arising  from  the  sale 
thereof  to  the  use  of  the  defendant,  contrary  to  the  form  of  the  statute,  &c.  Second 
count :  Trespass  for  taking  sheep.     Third  count :  Trover  for  sheep. 

Plea,  to  the  first,  second  and  third  counts  :  Not  guilty. 

At  the  trial,  before  Bramwell,  B.,  at  the  last  Essex  Summer  Assizes,  it  appeared 
that  the  plaintiff  had  purchased  of  Sellers  the  after-grass  of  certain  marshes  at  Wanstead 
which  were  rented  by  Sellers  of  the  Earl  of  Mornington,  and  that  on  the  8th  of  April, 
1858,  he  had  upon  the  marshes  ninety-four  sheep,  some  heifers,  some  young  steers, 
not  being  beasts  of  the  plough,  and  some  unbroken  cart  colts.  On  the  same 
day  the  defendant  seized  the  sheep  as  a  distress  for  1041.  rent  due  to  the  Earl, 
but  the  rent  having  been  afterwards  paid  by  Sellers,  the  defendant  returned  all  the 
sheep  except  twelve,  which  he  kept  and  ultimately  sold  to  satisfy  the  costs  of  the 
distress.  There  was  evidence  that  the  heifers  and  steers  were  of  considerably  greater 
value  than  the  amount  of  the  rent  and  expenses,  but  it  appeared  that  some  of  the  cattle 
might  have  escaped  into  an  adjoining  field.  It  was  admitted  that,  if  the  horses  were 
distrainable,  the  plaintiff  might  have  satisfied  the  rent  without  taking  the  sheep. 

Upon  these  facts  the  learned  Judge  told  the  jury  that  in  his  opinion  the  horses 
were  distrainable,  but  he  asked  them  [238]  whether  there  were  cattle  enough  on  the 
land,  besides  the  horses,  to  satisfy  a  distress  for  1 201.,  being  the  amount  of  the  rent 
and  a  reasonable  sum  for  expenses.  The  jury  found  that  without  taking  the  horses 
into  account,  there  was  not  enough.  The  verdict  was  entered  for  the  plaintiff  for  151., 
the  value  of  the  sheep,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
or  to  reduce  the  damages  to  Is. 

Bovill,  in  Michaelmas  Term  (Nov.  10),  moved  accordingly.  The  question,  whether 
the  horses  were  distrainable,  depends  upon  the  51  Hen.  3,  stat.  4,  which  enacts, — "Que 
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nul  home  de  religion  ne  auter  soit  distreine  per  ses  beasts  queux  gainont  son  terre,  ne 
par  ses  barbits,  pur  la  det  le  roy,  ne  pur  la  det  de  auter  home,  ne  pur  auter  encheson 
per  les  bailiffes  le  ro}'^,  ne  per  autres,  tanque  come  11  trove  auters  chateux  sufficient  dont 
ilz  poient  lever  le  det,  ou  que  suffist  sa  demaund,"  &c.  (see  2  Inst.  133).  The  words 
"  queux  gainont  son  terre,"  in  this  statute,  mean  something  more  than  beasts  of  the 
plough — in  the  Articuli  supra  Chartas,  28  Ed.  1 ,  st.  3,  e.  12,  "  bestes  des  charues  "  (2  Inst. 
565).  It  may  well  mean  beasts  which  manure  his  land.  In  Ducange's  Glossary,  the 
word  gagnagium  is  defined,  Peculium  agricolse,  quo  nomine,  comprehenduntur  omnia 
tam  jumenta,  quam  alia  instrumenta,  quae  ad  eultum  agrorum  et  fruges  colligendas  sunt 
necessaria.(c)  [Watson,  B.  Those  statutes  are  only  in  affirmance  of  the  common  law.] 
Secondly,  though  sheep  are  privileged  from  distress,  that  is  only  when  they  are  the 
property  of  the  tenant.  There  is  no  reason  for  the  application  of  the  rule  to  the  case 
of  sheep  belonging  to  a  stranger,  and  the  [239]  language  of  the  statute  does  not 
warrant  it.  The  words  are,  "no  man  shall  be  distrained  by  his  sheep."  Thirdly,  the 
plaintiff  is  only  entitled  to  nominal  damages,  because  he  sustained  no  real  injury  by 
the  defendant  having  distrained  the  sheep  instead  of  the  colts  and  steers. 

Cur.  adv.  vult. 

In  the  same  term  (Nov.  15), 

Bramwell,  B.,  said — The  Court  think  that  in  this  case  there  ought  to  be  a 
rule  upon  the  question  whether  the  damages  should  have  been  merely  nominal.  With 
regard  to  the  other  point,  whether  the  colts,  steers  and  heifers  were  animals  that 
gained  the  land,  we  are  of  opinion  that  they  were  not.  In  fact  they  were  not  capable 
of  being  used  for  that  purpose  at  the  time.  As  to  the  point  whether  the  statute 
applies  to  the  case  of  a  sub-tenancy,  the  argument  being  that  the  words,  "  no  man 
shall  be  distrained  by  his  sheep,"  apply  only  in  cases  where  the  person  distrained  is  the 
owner  of  the  sheep,  we  think  that  fails,  and  that  the  statute  applies  in  every  case, 
whether  there  is  an  immediate  tenancy  between  the  occupier  and  the  distrainor,  or 
whether  there  be  no  immediate  tenancy.  On  this  point  the  rule  must  be  refused. 
But  there  will  be  a  rule  to  shew  cause  why  the  damages  should  not  be  reduced  to  one 
shilling. 

Against  the  rule  so  granted, 

Hawkins  and  Malcolm  now  shewed  cause.  There  is  nothing  to  prevent  the  plaintiff 
from  recovering  the  full  value  of  the  sheep.  He  has  a  verdict  on  the  count  in  trover. 
In  trover  the  damages  are  the  value  of  the  goods  seized :  Finch  v.  Blount  (7  C.  &  P. 
478),  Gillard  v.  Brittan  (8  M.  &  W.  575),  M'Leod  v.  M'Ghie  (2  M.  &  G.  326).  It  will 
be  alleged  that  the  defendant  might  [240]  have  distrained  the  colts  and  cattle,  and 
that  if  he  had  done  so  the  plaintiff  would  have  had  no  redress.  But  it  is  no  answer 
to  an  action,  or  claim  for  damages  for  taking  and  detaining  goods  under  an  illegal 
warrant,  that  the  goods  might  have  been  lawfully  detained  under  a  legal  warrant. 
[Watson,  B.  In  a  case  on  the  Northern  Circuit,  for  distraining  a  tenant's  goods 
before  sunrise,  Cresswell,  J.,  directed  the  jury  that  the  plaintiff  was  entitled  to  the 
full  value  of  the  goods  taken.]  This  is  not  an  action  for  an  irregularity  in  the  distress, 
but  for  taking  that  which  the  plaintiff  had  no  right  to  take  at  all.  The  plaintiff  might 
have  replevied  and  got  back  his  sheep.  [Bramwell,  B.  In  Nargatt  v.  Nias  (1  El.  & 
El.  439),  the  Court  of  Queen's  Bench  held  that  trespass  lay  for  taking,  under  a  distress 
for  rent,  tools  of  trade  not  in  use,  where  there  were  other  goods  on  the  premises 
sufficient  to  satisfy  the  distress.] 

Bovill,  in  support  of  the  rule.  In  the  present  case  rent  was  due,  and  the  defen- 
dant had  a  right  to  distrain.  There  were  two  descriptions  of  chattels  on  the  premises, 
which  the  plaintiff  was  at  liberty  to  seize.  First,  cattle ;  secondly,  if  the  cattle  were 
not  of  sufficient  value,  the  sheep.  The  11  Geo.  2,  c.  19,  s.  19,  enacts  that,  "where 
any  distress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irregularity  or 
unlawful  act  shall  be  afterwards  done  by  the  parties  distraining,  &c.,  the  parties 
aggrieved,  &c.,  shall  recover  full  satisfaction  for  the  special  damage  he,  she  or  they 
shall  have  sustained  thereby,  and  no  more."  The  plaintiff  sustained  no  real  damage 
by  the  taking  of  the  sheep  instead  of  the  colts  and  steers.  [Bramwell,  B.  The 
plaintiff  might  have  rescued  the  sheep :  Com.  Dig.  Distress  (D.  5).]     In  Proudlove  v. 

(c)  In  Com.  Dig.  Distress  (C),  it  is  said  :  ^'Beasts  of  the  plough,  or  which  improve 
the  land,  as  sheep  &c.,  shall  not  be  distrained,  if  there  be  other  sufficient  distress," 
referring  to  51  H.  3;  2  Inst.  132;  Co.  Litt.  47  a. 
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Twemlmv  (1  Cro.  &  Mee.  326),  Rodgers  v.  Parker  (18  C.  B.  112)  and  Lucas  v.  Tarleton 
(3  H.  &N.  116),  it  was  held  that  the  [241]  measure  of  damages  in  actions  for  irregular 
distresses  is  the  amount  of  injury  sustained.  In  Knight  v.  Egerton  (7  Exch.  407),  an 
action  on  the  case  for  selling  goods  distrained  for  rent,  without  appraisement,  it  was 
held  that  the  measure  of  damages  was  the  value  of  the  goods  minus  the  rent.  The 
sale  in  that  case  was  wholly  unlawful.  In  Harvey  v.  Pocock  (11  M.  &  W.  740),  where 
a  landlord  distrained  for  rent,  amongst  other  things,  goods  which  were  not  distrainable 
in  law,  as  looms  in  work,  there  being  sufficient  without  them  to  satisfy  the  rent,  and 
the  tenant  paid  the  amount  of  the  rent  and  costs  of  distress,  upon  which  the  distress 
was  withdrawn,  it  was  held  that  the  tenant  was  entitled  in  an  action  of  trespass  to 
recover  only  the  actual  damage  sustained  by  the  taking  of  those  goods. 

Martin,  B.  The  rule  must  be  discharged.  Sheep  are  not  distrainable  if  there 
are  other  goods  liable  to  distress,  up)on  the  premises ;  as  in  the  present  case  there  were 
other  goods,  the  sheep  might  have  been  rescued.  No  authority  has  been  produced  to 
shew  that  the  owner  can  only  recover  one  shilling  damages  instead  of  the  value  of  the 
sheep  seized.  It  is  a  general  rule,  that  if  a  man  does  an  illegal  act,  he  is  responsible 
for  the  consequences  of  it.  It  is  no  answer  to  say  that  the  defendant  might  have 
seized  other  goods.  The  plaintiffs  sheep  having  been  sold,  he  is  entitled  to  recover 
their  value. 

Watson,  B.  I  am  of  the  same  opinion.  From  the  earliest  period  of  our  history, 
it  has  been  the  law  that  sheep  are  not  distrainable,  if  there  are  other  goods  on  the 
premises  sufficient  to  satisfy  the  debt.  The  seizure  was  therefore  wholly  illegal.  If 
the  plaintiff  had  replevied,  he  would  have  been  entitled  to  a  return  of  the  sheep.  The 
defendant  [242]  never  had  any  rightful  possession  of  the  sheep,  therefore  the  case 
does  not  come  within  the  11  Geo.  2,  c.  19.  The  cases  cited  for  the  defendant  are 
cases  where  the  distress  was  lawful,  but  the  subsequent  conduct  of  the  distrainor  was 
irregular. 

Bramwell,  B.  I  entirely  agree  with  the  rest  of  the  Court.  The  rule  was  granted 
after  some  hesitation.  The  act  complained  of  was  one  of  trespass.  In  trespass  for 
taking  goods,  the  measure  of  damages  is  the  value  of  the  goods. 

Kule  discharged. 

Fletcher  and  Rose  v.  The  Great  Western  Railway  Company.  Feb.  12, 
1859. — A  railway  Company,  having  purchased  land  for  the  purpose  of  their 
railway  by  agreement,  and  having  taken  a  conveyance  in  the  form  given  in  the 
Lands  Clauses  Consolidation  Act,  1845,  Schedule  (A.),  and  not  being  willing  to 
purchase  the  minerals  after  notice  of  the  owner's  intention  to  work  them,  pursuant 
to  s.  78  of  the  Railways  Clauses  Consolidation  Act,  1845,  is  not  entitled  to  the 
adjacent  or  subjacent  support  of  the  minerals ;  but  the  owner  is  entitled  to  get 
them  notwithstanding  that  the  getting  of  such  minerals  would  cause  the  surface 
to  subside.  Held,  accordingly,  that  where,  under  such  circumstances,  the 
Company  had  given  notice  that  the  working  of  the  mines  was  likely  to  damage 
the  works  of  the  Company,  the  owner  of  the  minerals  was  entitled  to  recover 
compensation  which  had  been  assessed  under  the  78th  section. 

[S.  C.  28  L.  J.  Ex.  147 :  affirmed  1860,  5  H.  &  N.  689.     Referred  to,  Hipkins  v. 
Birmingham  and  Staffordshire  Gas  Light  Company,  1860,  6  H.  &  N.  252.] 

This  was  a  special  case  stated  by  order  of  nisi  prius.  The  declaration  stated,  that 
the  defendants  were  authorized  to  construct,  and  did  construct  a  certain  railway, 
called  the  Birmingham,  Wolverhampton  and  Dudley  Railway,  by  "  The  Birmingham, 
Wolverhampton  and  Dudley  Railway  Act,  1846  :"  that  the  plaintiffs  were  the  owners 
of  mines  and  minerals,  in  the  county  of  Stafford,  lying  under  the  railway  of  the  defen- 
dants, and  within  forty  yards  thereof,  and  were  entitled  to  work  and  get  the  same, 
and  were  desirous  of  working  the  same;  and  that  the  plaintiffs,  on  the  19th  of 
November,  1857,  gave  the  defendants  due  notice  in  writing  of  their  intention  so  to  do 
after  the  ex-[243]-piration  of  thirty  days  from  the  giving  of  such  notice ;  that  the 
defendants,  on  the  17th  of  December,  1857,  gave  notice  to  the  plaintiffs,  that  it 
appeared  to  the  defendants,  that  the  working  of  a  certain  portion  of  the  said  mines 
and  minerals,  was  likely  to  damage  the  works  of  the  railway ;  and  that  the  defendants 
were  willing  to  make  compensation  for  such  portion  of  the  said  mines  and  minerals  to 


832  FLETCHER   t;.  GREAT    WESTERN    RAILWAY    COMPANY        4  H.  &  N.  244. 

the  plaintiffs :  that  the  plaintiffs  and  defendants  did  not  agree  as  to  the  amount  of 
such  compensation :  that  the  compensation  claimed  by  the  plaintifi's  exceeded  501., 
and  the  plaintiffs  desired  such  question  of  compensation  to  be  tried  before  a  special 
jury,  and  gave  due  notice,  on  the  26th  of  March,  1858,  of  such  desire  to  the  defen- 
dants before  the  defendants  had  issued  any  warrant  to  the  sheriff,  &c. :  that  the 
defendants  duly  issued  their  warrant,  under  their  common  seal,  to  the  sheriff  of  the 
county  of  Stafford,  requiring  him  to  nominate  a  special  jury  for  such  trial,  and  a 
special  jury  was  duly  nominated  and  reduced  by  the  said  sheriff:  that  the  sheriff 
duly  summoned  the  twenty  special  jurymen  remaining  after  such  reduction,  to  meet 
on  &c.,  at  &c.,  such  time  not  being  less  than  fourteen  nor  more  than  twenty-one  days 
after  the  receipt  of  such  warrant,  and  such  place  not  being  more  than  eight  miles 
distant  from  the  said  mines  and  minerals  ;  and  forthwith  gave  notice  to  the  defendants 
of  the  time  and  place  so  appointed  by  them :  that,  at  the  same  time  and  place,  the 
plaintiffs  and  defendants,  by  their  agents,  the  twenty  special  jurymen  and  the  sheriff 
being  present,  the  twelve  jurymen  who  first  appeared  on  their  names  being  called  over, 
made  oath  that  they  would  truly  assess  such  compensation,  &c. :  that  the  question  of 
such  compensation  was  duly  inquired  into,  &c.,  and  the  compensation  assessed  by  the 
said  jury  to  the  plaintiffs  was  1001. ;  and  the  sheriff  gave  judgment  for  the  said  sum, 
and  the  said  verdict  and  judgment  was  signed  by  the  sheriff,  and  being  so  signed 
[244]  was  duly  delivered  to  the  clerk  of  the  peace  for  the  county  :  yet  the  defendants 
have  not  paid,  &c. 

The  defendants  pleaded.  That,  before  the  plaintiffs  became  owners  of  the  said 
mines  and  minerals,  the  defendants,  in  pursuance  of  the  powers  of  the  said  Act,  were 
seised  in  their  demesne  as  of  fee,  of  the  lands  under  which  the  said  mines  and  minerals 
were  (save  and  except  the  said  mines  and  minerals),  under  a  deed  of  conveyance  to 
them,  executed  by  Sir  Francis  Scott  and  Lady  Emily  Foley,  and  had  become  so  seised, 
and  the  land  was  so  conveyed,  for  the  purpose  that  the  defendants  should  make  a  part 
of  their  railway  upon  the  same,  of  which  Sir  F.  Scott  and  Lady  Emily  Foley  at  the 
time  of  the  conveyance  had  notice :  that  the  plaintiffs,  afterwards,  and  after  the 
making  of  the  railway  upon  the  said  land,  became  the  owners  of  the  said  mines  and 
minerals  by  virtue  of  a  certain  grant  and  conveyance  thereof  to  them  made  by  Sir 
F.  Scott  and  Lady  Emily  Foley ;  and  that  the  plaintiffs,  when  they  became  such 
owners,  had  full  notice  that  the  said  land,  and  the  surface  thereof,  had  been  so 
purchased  by  and  conveyed  to  the  defendants  for  the  purpose  aforesaid ;  and  that 
part  of  the  said  railway  had  been  so  made  upon  the  same :  that  before  and  at  the 
time  when  the  plaintiffs  became  such  owners,  the  defendants  had,  by  virtue  of  the 
said  conveyance  to  them,  and  by  reason  of  their  having  so  made  part  of  the  said 
railway  upon  the  said  land  and  surface,  become  and  then  were  entitled  to  reasonable 
adjacent  and  subjacent  support  for  their  railway,  of  which  the  plaintiffs  then  had 
notice ;  and  that  the  working  of  the  said  mines,  of  which  the  plaintiffs  gave  such 
notice  as  in  the  declaration  mentioned,  would,  and  must  have  taken  away  and 
destroyed  the  said  adjacent  and  subjacent  support ;  and  that  such  taking  away  and 
destruction  of  support  were  and  are  the  damage  likely  to  accrue  to  the  said  works,  in 
the  said  notice  mentioned  ;  and  that  the  defendants  gave  [245]  the  notice  in  order  to 
prevent,  and  because  they  had  no  other  means  of  preventing,  the  plaintiffs  from  taking 
away  and  destroying  such  adjacent  and  subjacent  support,  by  working  the  mines,  and 
not  otherwise,  and  because  great  injury  and  damage  would  have  been  done  to  the 
railway  by  the  said  taking  away  and  destroying  the  adjacent  and  subjacent  support ; 
and  that,  upon  the  holding  of  the  inquisition,  the  defendants  appeared  and  protested 
that  they  were  not  liable  to  pay  any  compensation  for  the  mines,  and  that  they  would 
not  be  bound  by  the  finding  of  the  jury  as  to  the  amount  of  such  compensation  ;  and 
that,  upon  the  holding  of  the  inquisition,  the  jurors  gave  a  verdict  that  the  getting 
of  the  mines  would  cause  the  subsidence  of  parts  of  the  railway ;  and  further,  that 
if  there  were  no  railway  upon  the  land,  the  getting  of  the  said  mines  would  cause  the 
land  and  the  surface  thereof  to  subside. 

The  plaintiffs  took  issue  upon  the  plea. 

The  facts  relied  on  by  the  defendants  as  proving  their  plea  are  the  following : — 

Sir  F.  Scott  and  Lady  Emily  Foley  being  seised  in  fee,  in  equal  moieties,  of  the 
land  containing  the  minerals  in  respect  of  which  compensation  was  claimed,  by  a 
written  agreement,  dated  the  8th  of  June,  1852,  contracted  to  sell  part  thereof  to 
the  defendants,  and  on  the  24th  of  June,  1852,  by  deed,  conveyed  such  part  to  the 
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defendants.  On  the  30th  of  June,  1854,  Sir  F.  Scott  and  Lady  Emily  Foley,  by 
another  written  agreement,  contracted  to  sell  the  residue  of  the  said  land  to  the 
defendants,  and  the  same  was  conveyed  by  them  to  the  defendants  by  a  deed  dated 
the  21st  of  December,  1854.  The  first  mentioned  deed  was  as  follows: — "We, 
Sir  Francis  Scott,  Baronet,  the  owner  in  fee  of  one  undivided  moiety  of  the  heredita- 
ments hereinafter  conveyed,  and  the  Right  Honorable  Emily  Foley,  commonly  called 
Lady  Emily  Foley,  the  owner  in  [246]  fee  of  the  other  undivided  moiety  of  the 
hereditaments  hereinafter  conveyed,  In  consideration  of  the  sum  of  79401.  paid  to  us  in 
equal  moieties,  pursuant  to  *  The  Birmingham,  Wolverhampton  and  Dudley  Railway 
Act,  1846,'  by  the  Birmingham,  Wolverhampton  and  Dudley  Railway  Company 
incorporated  by  the  said  Act,  Do  hereby  convey  to  the  said  Company,  their  successors 
and  assigns.  All  those  pieces  of  ground  situate  at  Bradley  in  the  parish  of  Sidgley, 
and  in  the  township  of  Bilston  in  the  parish  of  Wolverhampton,  in  the  county  of 
Stafford,  containing  7  a.  1  r.,  &c.,  and  also  all  buildings  and  erections  now  standing 
and  being  on  the  said  pieces  of  land  or  any  part  thereof,  the  particular  shape, 
bo«mdaries  and  position  of  which  said  pieces  of  ground  are  delineated  in  the  plan 
hereupon  indorsed,  and  which  said  pieces  are  numbered  37  and  38  in  the  map  and 
book  of  reference  of  the  said  railway  deposited  &c. :  together  with  all  ways,  rights 
and  appurtenances  thereto  belonging,  and  all  such  estate,  right,  title  or  interest  in  and 
to  the  same,  as  we  are,  or  shall  become  seised  or  possessed  of,  or  are  by  the  said  Act 
empowered  to  convey  :  To  hold  the  said  premises  to  the  said  Company,  their  successors 
and  assigns,  for  ever,  according  to  the  true  intent  and  meaning  of  the  said  Act.  In 
witness  whereof  we,  the  said  Francis  Scott  and  Lady  Emily  Foley,  have  hereunto 
set  our  hands  and  seals,  this  24th  day  of  June,  1852. — Francis  (L.s.)  Scott.  Emily 
(L.S.)  Foley." 

The  deed  of  the  21st  day  of  December,  1854,  was,  with  the  exception  of  the  mere 
description  of  the  parcels  and  the  date,  in  precisely  the  same  terms. 

The  defendants  purchased  and  acquired  the  land  for  the  purpose  only  of  making 
the  railway  by  the  Act  authorized  to  be  made,  and  Sir  F.  Scott  and  Lady  Emily 
Foley  knew  that  fact.  And  it  is  the  fact,  as  alleged  in  the  plea,  that  the  plaintiffs, 
after  the  making  the  railway  upon  the  [247]  land,  became  the  owners  of  the  mines 
and  minerals,  by  virtue  of  a  conveyance  by  the  said  Sir  F.  Scott  and  Lady  Emily 
Foley ;  and  they,  the  plaintiffs,  knew  that  the  surface  of  the  land  had  been  purchased 
by,  and  conveyed  to  the  defendants  for  the  purpose  aforesaid,  and  that  part  of  the 
railway  had  been  made  upon  it. 

The  working  of  the  mines  would  have  taken  away  and  destroyed  the  adjacent  and 
subjacent  support  of  the  railway,  and  such  taking  away  and  destruction  of  support 
were,  and  are  the  damage  likely  to  accrue  to  the  said  works  referred  to  in  the  plaintiflFs' 
notice. 

On  the  inquisition,  the  defendants  appeared  and  made  the  protest  mentioned  in 
the  plea ;  but  they  also  went  on  and  contested  the  amount  of  compensation. 

The  following  is  a  copy  of  that  part  of  the  inquisition  to  which  the  last  allegation 
in  the  defendants'  plea  relates,  and  the  findings  are,  as  alleged  in  the  plea,  true 
in  point  of  fact. 

The  jury  assess  and  give  a  verdict  for  the  sum  of  1001.,  to  be  paid  by  the  said 
Company  to  the  said  R.  Fletcher  and  D.  Rose  by  way  of  compensation  in  respect  of  the 
said  mines  of  thick  coal  under  and  near  to  such  parts  of  the  said  railway  as  were  in  the 
notice  of  the  Company,  dated  the  19th  of  December,  1857,  referred  to.  And  the  jurors 
further  find  and  give  a  verdict  that  the  getting  of  the  said  last  mentioned  mines  would 
cause  the  subsidence  of  parts  of  the  said  railway  ;  and  further  find  and  give  a  verdict 
that,  if  there  were  no  railway  upon  the  said  lands,  the  getting  of  such  mines  would 
cause  the  said  lands  and  the  surface  thereof  to  subside. 

The  questions  for  the  opinion  of  the  Court  are  :  First,  Whether  the  verdict  is  to 
be  entered  for  the  plaintiff's.  Secondly,  If  not,  whether  the  plaintiffs  are  entitled  to 
judgment  non  obstante  verdicto.  If  the  first  question  is  [248]  answered  in  the  affirma- 
tive, a  verdict  for  1001.  and  judgment  thereon  are  to  be  entered  for  the  plaintiffs  &c. 

Gray  (with  whom  was  Kettle)  argued  for  the  plaintiffs.  The  question  in  the 
present  case  is  whether  a  Railway  Company,  purchasing  land  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  acquires  a  right  to  the  support  of  the  subjacent 
and  adjacent  strata,  so  that,  when  the  owner  of  the  minerals  desires  to  work  them,  he 
is  not  to  be  entitled  to  compensation  if  he  cannot  work  them  without  letting  down 
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the  surface.  By  the  77th  section  of  the  Railways  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20),  it  is  enacted  that  the  Company  shall  not  be  entitled  to  any  mines 
of  coal,  &c.,  under  any  land  purchased  by  them,  except  only  such  parts  thereof  as 
shall  be  necessary  to  be  dug,  or  carried  away,  or  used  in  the  construction  of  the  works, 
unless  the  same  shall  have  been  expressly  purchased  ;  and  all  such  mines,  excepting  as 
aforesaid,  shall  be  deemed  to  be  excepted  out  of  the  conveyance  of  such  lands,  unless 
they  shall  have  been  expressly  named  therein  and  conveyed  thereby.  By  section  78, 
if  it  appear  to  the  Company,  that  the  working  of  mines  under  the  railway  is  likely 
to  damage  the  works  of  the  railway,  the  owner  shall  not  work  them ;  and  if  the 
Company  and  the  owner  do  not  agree  as  to  the  amount  of  compensation,  the  same  is 
to  be  settled  as  in  other  cases  of  disputed  compensation.  At  the  time  of  the  passing 
of  this  Act  it  was  no  new  thing  to  empower  companies  to  take  lands  for  the  purpose 
of  their  undertakings.  The  scheme  has  been  that,  on  taking  the  land,  the  companies 
should  pay  only  for  the  surface.  If  there  are  minerals  under  the  land  they  are 
reserved  to  the  owners,  and  various  provisions  have  been  made  to  meet  the  case  of 
the  owner  desiring  to  get  the  minerals  under  the  land  taken.  In  Canal  Acts  there 
[249]  are  generally  clauses  enacting  that  the  owner,  when  desirous  of  working  minerals 
under  or  within  a  specified  distance  of  the  canal,  shall  give  notice  to  the  Company, 
who  may  inspect  the  mine  to  see  what  portion  of  the  minerals  may  be  gotten,  and  if 
the  Company  does  not  then  make  compensation  the  owner  is  allowed  to  work  the 
minerals.  It  often  happens  that  such  companies  allow  the  owner  to  get  the  minerals, 
and  the  land  to  fall  in,  and  afterwards  raise  the  banks  of  the  canal,  this  being  found 
cheaper  than  purchasing  the  minerals.  In  llie  Wyrley  and  Essington  Canal  Company 
V.  Bradley  (7  East,  368)  it  was  held  that  a  Company  so  constituted  could  not  maintain 
an  action  against  a  coal  owner  for  an  injury  to  their  canal,  the  Company  having 
neglected  to  purchase  the  minerals.  The  Dudley  Canal  Navigation  Company  v.  Graze- 
hrook  (1  B.  &  Ad.  59)  is  a  case  upon  a  similar  act  of  parliament.  Bayley,  J.,  there 
points  out  that  the  Company  do  not  pay  to  the  landowner  more  than  the  value  of  the 
surface ;  that  the  Company  are  relieved  from  the  great  expense  of  buying  the  minerals, 
along  the  whole  line  of  the  intended  canal,  in  the  first  instance,  before  it  is  constructed 
and  are  enabled  to  postpone  the  purchase  of  them,  until  the  time  when  the  owners 
really  want  to  get  them ;  and  that,  when  that  happens,  the  Company  have  an  option 
either  to  buy,  in  which  case  the  landowner  cannot  get  the  minerals,  but  is  fully 
compensated  for  the  loss  of  his  right ;  or  not  to  buy,  in  which  case  he  receives  no 
compensation  at  all,  and  his  right  to  get  the  minerals  ought  to  remain  as  complete  as 
if  no  canal  had  been  made.  Accordingly,  the  Court  held  that  the  only  reasonable 
mode  of  construing  a  proviso,  that  in  working  such  mines  and  minerals  no  injury  be 
done  to  the  said  navigation,  was  to  construe  it  with  some  qualification ;  viz.  either 
that  the  party  working  the  mines  is  to  do  no  unnecessary  damage  to  the  [250] 
navigation,  or  no  extraordinary  damage  by  working  them  out  of  the  usual  mode. 
The  case  of  The  Dudley  Canal  Navigation  Company  v.  Grazebrook  (1  B.  &  Ad.  59)  was 
never  disputed  down  to  the  time  when  the  Railways  Clauses  Consolidation  Act  passed, 
and  the  evident  intention  of  the  77th,  78th  and  79th  sections  is  to  establish  a  rule 
for  railway  companies  in  accordance  with  that  decision. 

Whateley  (with  whom  was  Phipson),  for  the  plaintiffs.  The  Company  purchased 
the  land  in  question,  and  took  a  conveyance  of  it  with  "  all  ways,  rights  and  appur- 
tenances thereunto  belonging  and  appertaining."  It  is  admitted  that  the  mines 
and  minerals  are  not  included  under  these  words,  but  a  right  of  support  is  included. 
Such  right  is  one  of  the  ordinary  incidents  of.propertv  :  Smart  v.  Morton  (5  E.  &  B. 
30),  Humphries  v.  Brogden  (12  Q.  B.  739),  Rowhotham  v.  Wilson  (8  E.  &  B.  123).  After 
the  sale.  Sir  Francis  Scott  and  Lady  Emily  Foley  could  not  have  let  down  the  land, 
and  thereby  derogated  from  their  own  grant.  [Pollock,  C.  B.  The  argument  would 
be  conclusive  but  for  the  77th,  78th  and  79th  sections  of  the  Act.]  The  Act  was 
intended  to  apply  to  all  mines  whether  under  or  adjoining  the  railway,  but  not  to 
cases  between  vendor  and  purchaser.  This  was  a  purchase  by  agreement,  and  not 
under  the  compulsory  powers  of  the  Act.  If  an  adjoining  owner  desires  to  work  his 
mines  he  may  require  compensation,  or  be  entitled  to  work  them  ;  but  there  is  nothing 
to  enable  a  person,  who  has  voluntarily  sold  his  land  at  a  high  price  for  the  purpose 
of  the  railway,  to  deprive  the  land  of  that  support  which  is  necessary  to  enable  the 
Company  to  use  it  for  the  purpose  for  which  he  has  sold  it.  Here  the  jury  have 
found  that  if  the  coal  is  gotten  the  land  will  sink.     Notwithstanding  any  right  to 
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use  [251]  the  coal,  the  owner  cannot  get  it  so  as  to  affect  the  safety  of  the  line.  In 
The  Caledonian  liailway  Company,  Appellants,  Sprot,  Respondent  (2  Macqueen,  449),  the 
House  of  Lords  held  that  a  conveyance  of  land  to  a  railway  company,  for  the  purposes 
of  the  line,  gives  a  right  by  implication  to  all  reasonable  adjacent  and  subjacent 
support  connected  with  the  subject  matter  of  the  conveyance  ;  and  that,  therefore, 
although  in  the  conveyance  to  the  railway  company  the  minerals  were  reserved,  the 
grantor  was  not  entitled  to  work  them,  even  under  his  own  land,  in  any  manner 
calculated  to  endanger  the  railway.  [Watson,  B.  It  does  not  appear  that  the 
railway  company  in  that  case  had  any  power,  as  they  have  under  this  Act,  to  stop  all 
mining  if  they  chose.] 

Pollock,  C.  B.  The  plaintiffs  are  entitled  to  recover  the  sum  awarded  to  them. 
It  was  contended,  on  the  part  of  the  defendants,  that  the  conveyances  having  been  by 
agreement  between  the  paities,  the  ease  differs  from  that  of  a  purchase  under  the 
compulsory  clauses  of  the  Act,  and  that  the  clauses  in  question  are  not  intended  to 
interfere  with  the  common  law  rights  of  the  parties.  Possibly  the  provisions  may  be 
unjust,  or  in  contravention  of  the  common  law  rights  of  the  parties  ;  but  their  meaning 
is  clear,  and  the  Legislature  having  pronounced,  we  are  bound  to  decide  accordingly. 
The  77th  section  provides  that  mines  shall  be  deemed  to  be  excepted  out  of  the  convey- 
ance, unless  they  shall  have  been  expressly  named  therein,  and  conveyed  thereby.  That 
is  enacted  of  all  land  purchased  by  any  company  constituted  under  the  Act.  Now 
this  land  was  purchased  by  the  Company,  in  the  form  given  by  the  Lands  Clauses 
Consolidation  Act.  The  consequence  is,  that  the  Company  purchased  land,  expressly 
excepting  the  minerals,  which  continued  to  belong  to  the  [252]  former  owners  of  the 
soil.  The  78th  section  provides  that  mines,  under  the  railway,  shall  not  be  worked, 
if  the  Company  are  willing  to  purchase  them.  All  persons  owning  mines  are  put  on 
the  same  footing,  whether  they  are  merely  owners  of  mines  under  the  railway,  or 
persons  who  have  sold  the  surface  reserving  the  minerals.  If  the  Company  are 
unwilling  to  purchase,  the  owner  may  work  the  mines.  If  the  Company  think  that 
it  is  for  their  interest  to  exclude  the  owner  from  getting  the  coal,  in  order  to  avoid 
the  risk  of  mischief  to  their  works,  they  may  stop  him  by  buying  the  coal.  If  they 
are  indifferent  about  it,  or  cannot  afford  to  buy,  the  owner  may  proceed  to  get  the 
coal  in  the  usual  way.     The  plaintiffs  are  therefore  entitled  to  judgment. 

Martin,  B.  I  am  of  the  same  opinion.  The  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  and  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  form  a  code  of  law  under  which  these  public  undertakings  are  constituted. 
There  is  a  provision  in  the  Lands  Clauses  Consolidation  Act  for  the  taking  of  lands 
by  agreement,  and  a  form  is  given.  Here,  in  pursuance  of  an  agreement  between 
Sir  F.  Scott  and  Lady  Emily  Fole}',  and  the  defendants,  the  conveyance  of  the  24th 
of  June,  1852,  was  executed.  It  is  cleai-  that  the  land  was  purchased  under  the  Act, 
and  not  under  the  ordinary  contract  between  vendor  and  vendee.  The  conveyance 
would  have  been  void  at  common  law.  There  is  no  doubt  that  the  defendants  bought 
by  agreement,  in  the  same  way  in  which  railway  companies  purchase  land.  I  see  no 
reason  to  suppose  that  the  provisions  made  by  the  sections  in  question,  are  not 
perfectly  just.  The  defendants  never  bought,  or  paid  for  the  mines,  but  only  what 
they  were  entitled  to  buy,  reading  the  Acts  together.  The  77th  section  shews  that 
the  mines  are  not  conveyed,  because  they  are  not  [253]  expressly  conveyed.  They 
remained  in  Sir  F.  Scott  and  Lady  Emily  Foley,  not  by  reservation,  as  in  The  Cale- 
donian Railway  Company  v.  Sp-ot  (2  Macqueen,  449),  but  by  the  act  of  the  Legislature. 
The  78th  section  provides  that,  the  mines  being  excepted,  the  owner  shall  only  have 
a  conditional  right  to  work  them,  and  enables  the  Company  to  take  steps  to  prevent 
any  chance  of  injury  to  the  railway.  The  79th  section  makes  provision,  that  in  case 
of  the  company  being  unwilling  to  purchase  the  minerals,  the  owner  must  get  them  in 
a  proper  and  careful  manner.  Railway  companies  are,  therefore,  protected  from  being 
obliged  to  buy  mines  which  they  do  not  want ;  they  are  enabled  to  buy,  to  secure 
themselves  from  injury,  and  if  they  do  not  choose  to  buy,  the  owner  is  bound  to  use 
proper  care  in  working.  T)ie  Caledonian  Railway  Company  v.  Sprot  (2  Macqueen,  449) 
did  not  turn  upon  this  act  of  parliament,  but  upon  the  construction  of  a  conveyance 
regulating  the  rights  of  the  parties  as  between  themselves.  The  plaintiffs  are  entitled 
to  have  the  verdict  entered  for  them.  The  plea  is  bad  ;  therefore  every  averment  in 
it  must  be  proved.     It  contains  an  allegation  that  the  defendants  were  entitled  to 
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reasonable  support  for  their  railway.  That  allegation  is  not  proved,  the  defendants 
being  only  entitled  to  a  conditional  support. 

Watson,  B.  I  concur  with  the  rest  of  the  Court.  The  conveyance  in  the  present 
case  is  entirely  a  statutory  proceeding.  The  plaintiffs  are  entitled  to  the  mines 
reserved  under  the  Act,  and  cases  relating  to  common  law  rights  have  no  application. 
The  77th  section  was  enacted  for  the  advantage  of  both  parties.  Railway  companies 
are  not  to  be  incumbered  with  mines  which  are  useless  to  them.  The  mines  under 
the  land  of  the  Company  are  reserved  to  the  owners  of  the  land  at  the  time  of  the 
conveyance.  If  [254]  the  owners  desire  to  work  them,  or  get  the  minerals  within  a 
certain  distance  of  the  railway,  they  must  give  thirty  days'  notice,  which  is  required 
because,  in  consequence  of  old  workings,  the  railway  might  be  endangered  by  workings 
at  a  distance.  The  Company  may  express  its  willingness  to  purchase,  and  thereby 
stop  all  working.  The  plea  is  not  proved,  and  the  plaintiffs  are  entitled  to  have  the 
verdict  entered  for  them. 

Verdict  to  be  entered  for  the  plaintiffs,  (a) 


Thompson,  Appellant,  Harvey,  Respondent.  Feb.  9,  1859. — The  2nd  section  of  the 
3  &  4  Vict.  c.  61,  which  enacts  "  that  every  applicant  for  a  license  to  retail  beer 
shall  produce  to  the  officer  of  excise  a  certificate  from  an  overseer,  that  he  is  the 
real  resident  holder  and  occupier  of  the  house  in  which  he  shall  apply  to  be 
licensed,"  is  directory  only,  and  therefore  a  license  may  be  valid,  notwithstanding 
the  certificate  omits  to  state  that  the  applicant  is  such  householder. — But  a 
licence  granted  to  a  person  who  is  not  in  fact  such  householder  is  void,  the  1st 
section  of  the  Act  being  imperative. 

[S.  C.  28  L.  J.  M.  C.  163 :  7  W.  R.  281.] 

The  following  case  was  stated  for  the  opinion  of  this  Court  under  the  20  &  21 
Vict.  c.  43  :— 

On  the  11th  of  t)ctober,  1858,  H.  Harvey,  one  of  the  constables  of  the  parish  of 
St.  Giles  in  the  borough  of  Colchester,  laid  an  information  before  a  justice  of  the  peace 
for  the  county  of  Essex,  which  alleged  that  "A.  Thompson,  of  the  parish  of  Kirby  in 
the  said  county,  beer  house  keeper,  within  the  space  of  three  calendar  months  last 
past,  to  wit  on  &c.,  did  unlawfully  sell  one  pint  of  beer  to  one  J.  Woodman,  to  be 
consumed  in  the  house  of  the  said  A.  Thompson,  situate  at  Kirby  aforesaid,  wherein 
such  pint  of  beer  was  sold,  without  being  duly  licensed  so  to  do,  contrary  to  the  form 
of  the  statute,"  &c. 

Under  this  information  a  summons  was  issued,  by  which  the  defendant  was  required 
to  attend  at  a  petty  session.  On  the  hearing  of  the  summons,  both  parties  attended 
by  [255]  their  respective  attornies.  The  informant's  attorney  stated  that  the  informa- 
tion was  laid  under  the  3  &  4  Vict.  c.  61,  intituled  "An  Act  to  amend  the  Acts  relating 
to  the  general  sale  of  beer  and  cider  by  retail  in  England,"  the  1st,  2nd,  5th,  13th, 
16th,  18th  and  20th  sections  whereof  are  as  follows: — (The  case  then  set  out  the 
sections.)  The  license  in  this  case  was  the  first  license  the  defendant  Thompson  had 
taken  out  for  the  sale  of  beer  to  be  drunk  on  the  said  premises.  In  support  of  the 
information,  the  certificate  under  which  the  license  to  the  defendant  was  granted  was 
called  for  and  received  in  evidence.  The  following  is  a  copy  of  such  certificate : — 
(The  case  then  set  out  the  application  for  the  certificate,  in  which  Thompson  stated 
that  he  was  "  dwelling  in  a  house  in  Lower  Kirby,  in  the  parish  of  Lower  Kirby,  in 
the  county  of  Essex,  being  the  real  resident,  holder,  and  occupier  of  the  said  house,"  &c.) 

Certificate. 

"We,  the  undersigned,  being  inhabitants  of  the  parish  of  Lower  Kirby,  in  the 
county  of  Essex,  and  respectively  rated  to  the  poor  at  no  less  than  six  pounds  per 
annum,  and  none  of  us  being  maltsters,  common  brewers  or  persons  licensed  to  sell 
spirituous  liquors,  or  being  licensed  to  sell  beer  or  cider  by  retail,  do  hereby  certify 
that  Arthur  Thompson,  dwelling  in  Lower  Kirby  in  the   said  parish  and  county, 

(a)  Compare  Roberts  v.  Haines,  6  E.  &  B.  643 ;  S.  C.  in  error,  7  E.  &  B.  625. 
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is  a  person  of  good  character.     Dated  "  &c.     (Then  followed  the  names  and  residences 
of  the  persons  who  signed.) 

"  I  do  hereby  certify  that  the  [above  named  applicant  is  the  real  resident,  holder, 
and  occupier  of  the  said  house],  (a)i  and  that  the  true  rent  and  annual  value  at  which 
the  house  above  mentioned,  with  the  premises  occupied  therewith,  are  rated  in  one 
rating  to  the  poor  rate,  according  to  the  [256]  last  sum  or  rate  made  and  allowed 
in  the  above  parish  of  Kirby  le  Soken  for  the  relief  of  the  poor,  is  the  sum  of  81.  14s. ; 
and  I  further  certify  that  all  the  above  mentioned  persons,  whose  names  are  subscribed 
to  the  said  certificate,  are  inhabitants  of  the  said  parish  of  Kirby  le  Soken,  rated  in 
six  pounds  to  the  relief  of  the  poor  of  the  said  parish." 

(Signed)         "  W.  G.  C.  Warner,  Overseer  of  the  Parish  of  Kirby. 

"  Note. — Mr.  Warner,  the  overseer,  refused  to  sign  the  above  without  having  the 
words  as  crossed  in  red  ink  {of  first  struck  out,  and  he  accordingly  struck  them  out 
before  signing. 

"  Granted  per  Board's  order, 
"The  Supervisor's  memorandum.  "E.  J.  H." 

This  certificate,  as  put  in,  was  admitted  as  the  certificate  under  which  the  said 
license  was  granted.     The  following  is  a  copy  of  the  license : — 

"Retail  beer  and  cider  license,  31.  3s.,  and  additional  5  per  cent,  by  3  Vict.  c.  61 ; 
to  be  consumed  on  the  premises.  1  Wm.  4,  c.  64 ;  4  &  5  Wm.  4,  c.  85 ;  3  &  4  Vict, 
c.  61,  and  11  &  12  Vict.  c.  49.  We,  the  undersigned,  being  the  collector  and  super- 
visor of  excise  for  the  collection  of  Essex  and  district  of  Manningtree,  do  hereby 
authorize  and  empower  Arthur  Thompson,  now  being  a  householder  and  dwelling 
in  a  house  in  Lower  Kirby,  in  the  parish  of  Lower  Kirby,  within  the  limits  of  the 
said  collection  and  district,  to  sell  beer,  ale  and  poiter,  cider  and  perry,  by  retail  in 
order  that  it  may  be  consumed  in  the  said  dwelling-house  of  the  said  Arthur  Thompson 
and  in  the  premises  thereunto  belonging;  the  said  Arthur  Thompson  having  entered 
into  a  bond,  with  William  Bloom,  of  Lower  Kirby,  as  his  surety,  and  having  deposited 
a  certificate  [257]  signed  by  six  persons,  videlicet  (then  followed  the  names  of  the 
persons),  all  of  Lower  Kirby,  and  by  William  George  W^arner,  the  overseer  of  the 
said  parish,  according  to  the  statute  in  such  case  made  and  provided  &c."  (Then 
followed  the  usual  conditions.) 

(Signed)        "John  Clare,  Collector. 
"J.  Harris,  Supervisor." 

It  was  proved  to  the  satisfaction  of  the  justices  that  the  defendant  sold  beer  to 
be  drunk  on  the  premises  on  the  day  alleged  in  the  information.  It  was  also  proved 
to  their  satisfaction  that  the  certificate  produced  before  them  was  the  certificate 
produced  by  the  defendant  to  the  oflicer  of  excise,  and  that  it  was  the  certificate  under 
which  the  license  was  granted  to  the  defendant. 

The  license  was  also  produced  on  the  part  of  the  defendant,  and  evidence  was 
given  that  the  supervisor  of  the  district  had,  upon  the  certificate  being  produced  to 
him,  discovered  its  informality  in  respect  of  the  erasure  of  the  words  "above  named 
applicant  is  the  real  resident  holder  and  occupier  of  the  said  house,"  having  been 
erased  by  Mr.  Warner,  the  overseer,  before  he  signed,  and  that,  in  consequence  of 
such  informality,  the  supervisor  had  communicated  with  the  Board  of  Inland  Revenue 
upon  the  subject,  who  directed  him  to  inquire  into  the  facts  of  the  case  and  report 
accordingly ;  and  that,  having  inquired  and  satisfied  himself  that  the  applicant  was 
the  real  resident  occupier  of  the  said  house  and  premises  and  signified  the  same  to  the 
Board,  he  received  orders  to  grant  the  license,  and  it  wjvs  therefore  granted  pursuant 
to  the  Board's  directions. 

It  was  argued  by  the  solicitor  of  the  defendant  that  the  license  was  legal,  and  in 
support  of  such  argument  he  referred  to  the  1st,  2nd  and  4th  sections  of  the  1  Wm.  4, 
c.  64 ;  4  &  5  Wm.  4,  c.  85,  ss.  1,  2  and  3 ;  and  the  3  &  4  Vict.  c.  61,  ss.  1,2  and  5 ; 
and  contended  that  the  certifi-[258]-cate  and  license  were  conformable  to  the  two  first 

{ay  The  words  within  brackets  were  struck  out  with  red  ink. 

(of  The  words  within  brackets,  p.  255,  were  struck  out  with  red  ink. 
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mentioned  Acts;  and  that  the  2nd  section  of  the  3  &  4  Vict.  c.  61  was  merely 
directory ;  and  that  the  absence  of  the  words  "  such  applicant  is  the  real  resident 
holder  and  occupier  of  the  said  house,"  in  a  certificate  tendered  for  a  license,  would 
not  invalidate  a  license  if  the  Board  of  Inland  Revenue  were  satisfied  to  grant  a  license 
under  such  a  certificate.  On  the  contrary,  it  was  contended  by  the  attorney  in 
support  of  the  information,  that  any  license  granted  upon  a  certificate,  which  omitted 
the  statement  that  the  applicant  was  the  real  resident,  holder,  and  occupier  of  the 
premises  for  which  the  license  was  sought  to  be  obtained,  was  a  void  license,  and  that 
the  Board  of  Inland  Revenue  could  not  dispense  with  what  (he  contended)  was  an 
essential  requisite  in  the  certificate  to  be  produced  to  the  officer  of  excise. 

The  attorney  for  the  defendant  tendered  the  defendant  himself  and  William  Bloom, 
his  bondsman,  for  examination,  but  the  magistrates  declined  taking  the  evidence  of 
either  of  them,  considering  that  the  certificate  under  which  the  license  was  granted 
was  not  conformable  to  the  Act  for  the  want  of  the  words  "  the  above  named  applicant 
is  the  real  resident  holder  and  occupier  of  the  said  house ; "  and  they  adjudged  the 
said  license  void,  and  convicted  the  defendant  in  the  mitigated  penalty  of  5s. 

Grant  (Edward  James  with  him),  for  the  respondent.  The  license  is  void.  The 
legislature  has  required,  as  a  condition  precedent  to  the  grant  of  a  license,  that  the 
applicant  shall  produce  a  certificate  that  he  is  the  real  resident,  holder,  and  occupier 
of  the  house  in  which  he  shall  apply  to  be  licensed.  The  3  &  4  Vict.  c.  61,  s.  1,  after 
reciting  the  1 1  Geo.  4  &  1  Wm.  4,  c.  64,  and  4  &  5  Wm.  4,  c.  85,  enacts :  "  That  no 
license  to  sell  beer  or  cider  by  retail  under  the  said  recited  Acts  or  this  Act  shall 
[259]  be  granted  to  any  person  who  shall  not  be  the  real  resident,  holder,  and  occupier 
of  the  dwelling-house  in  which  he  shall  apply  to  be  licensed,  nor  shall  any  such  license 
be  granted  in  respect  of  any  dwelling-house  which  shall  not,  with  the  premises  occupied 
therewith,  be  rated  in  one  sum  to  the  rate  for  the  relief  of  the  poor  of  the  parish,"  &c., 
on  a  specified  lent,  varying  according  to  the  population.  The  section  also  declares 
that  every  license  granted  contrary  thereto  shall  be  null  and  void.  By  section  2, 
"  every  person  who  shall  apply  to  be  licensed  to  retail  beer  or  cider  shall  produce  to 
the  proper  officer  of  excise  authorized  to  grant  such  licenses  a  certificate  in  writing 
from  an  overseer  of  the  township,  parish  or  place  in  which  he  shall  reside,  certifying 
that  such  applicant  is  the  real  resident,  holder  and  occupier  of  the  said  house,  and  also 
certifying  the  true  rent  or  annual  value  at  which  such  house,  with  the  premises  occupied 
therewith,  is  rated  in  one  rating  to  the  poor  rate,  &c.,  and  every  such  certificate  shall 
be  deposited  and  left  with  the  proper  officer  of  excise  by  whom  such  license  shall  be 
granted,"  &c.  Those  enactments  are  not  directory  only,  but  obligatory.  [Martin,  B. 
Suppose  an  overseer  refuses  to  certify.]  He  may  be  compelled  by  mandamus. 
[Welsby  referred  to  Regina  v.  Kensington  (12  Q.  B.  654).]  Regina  v.  Langridge 
(3  C.  L.  R.  361  ;  24  L.  J.  Q.  B.  73)  is  an  authority  that  a  mandamus  may  issue 
directing  the  overseer  to  inquire  whether  the  applicant  is  a  householder.  This  case 
falls  within  the  rule  that,  when  a  new  authority  is  vested  in  any  body,  the  condition 
upon  which  it  is  granted  must  be  strictly  pursued  :  Rex  v.  Loxdale  (1  Burr.  445),  Bain 
v.  The  Whitehaven  Railway  Company  (3  H.  L.  1).  The  20th  section  of  the  3  &  4  Vict, 
c.  61  declares  that  all  the  provisions  of  the  two  recited  Acts  shall  be  deemed  and  taken 
to  be  in  full  force,  except  where  they  are  altered  by  the  Act ;  and  by  [260]  the  9th 
section  of  the  4  &  5  Wm.  4,  c.  85,  "  no  license  for  the  sale  of  beer  &c.  shall  be  granted, 
except  upon  the  certificate  thereby  required."  Therefore  the  excise  officer  has  no 
power  to  grant  a  license  without  the  production  of  a  certificate.  The  overseers  are 
presumed  to  be  acquainted  with  the  householders  of  the  parish ;  and  in  extra-parochial 
places  the  certificate  must  be  signed  by  two  inhabitant  householders.  [Martin,  B. 
The  1st  section  of  the  3  &  4  Vict.  c.  61  is  imperative ;  but  the  2nd  section  is  directory 
only.  If  the  overseer  refuses  to  certify,  the  excise  officer  may  grant  the  license, 
provided  he  is  satisfied  that  the  applicant  is  in  fact  the  real  resident,  holder,  and 
occupier  of  the  house.  If  your  construction  is  right,  the  overseers  would  be  in  the 
position  of  licensing  magistrates.  The  5th  section  only  imposes  a  penalty  on  overseers 
who  refuse  to  grant  a  certificate  of  the  rating.  Watson,  B.  By  the  3rd  section,  in 
the  case  of  any  person  becoming  the  occupier  of  a  house  newly  erected,  the  excise 
officer  may  grant  a  license  upon  a  certificate  of  the  rating  only,  provided  the  applicant 
is  in  other  respects  duly  qualified.]  By  section  6,  a  penalty  of  501.  is  imposed  on  any 
person  who  shall  knowingly  use  a  false  certificate.  In  Regina  v.  The  Overseers  of  Salford 
(18  Q.  B.  687)  Coleridge,  J.,  intimated  an  opinion  that  a  license  granted  without  a 
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certificate  from  an  overseer  might  be  void.  He  referred  to  Rex  v.  Downs  (3  T.  E.  561), 
Lovelace  v.  Curry  (7  T.  R.  631),  Regina  v.  Frost  (9  C.  &  P.  129). 

Welsby,  for  the  appellant.  The  provision  in  the  2nd  section  of  the  3  &  4  Vict, 
c.  61,  that  the  party  applying  for  a  licence  shall  produce  a  certificate  from  an  overseer 
that  he  is  the  real  resident,  holder,  and  occupier  of  the  house,  is  not  a  condition 
precedent  to  the  validity  of  the  [261]  licence,  but  is  merely  directory  and  for  the 
purpose  of  satisfying  the  excise  officer  as  to  the  fact.  The  11  Geo.  4  &  1  Wm.  4,  c.  64, 
contains  no  provision  of  that  kind ;  but  the  4  &  5  Wm.  4,  c.  85,  s.  2,  requires  that 
every  person  applying  for  a  licence  to  sell  beer  by  retail  shall  deposit  with  the  person 
authorized  to  grant  the  licence  a  certificate  of  good  character  signed  by  six  rated 
inhabitants  of  the  parish ;  and  at  the  foot  of  such  certificate  one  of  the  overseers  shall 
certify  (if  the  fact  be  so)  that  such  six  persons  were  rated  inhabitants.  The  3rd 
section  imposes  a  penalty  on  any  overseer  who  shall  refuse  or  neglect  to  grant  such 
certificate.  Then  comes  the  3  &  4  Vict.  c.  61,  in  which  the  contrast  between  the  1st 
and  2nd  sections  is  remarkable.  The  1st  section  contains  prohibitory  words — not  that 
every  applicant  for  a  licence  shall  have  a  certificate  that  he  is  the  real  resident,  holder, 
and  occupier  of  the  house,  but  that  no  licence  shall  be  granted  to  any  person  who  is 
not  such  householder.  The  section  then  proceeds — nor  shall  any  such  licence  be 
granted  in  respect  of  any  dwelling-house  which  is  not  rated  at  a  certain  amount ;  and 
the  section  concludes  by  saying  that  every  licence  granted  contrary  thereto  shall  be 
null  and  void.  [Watson,  B.  The  condition  precedent  to  the  grant  of  the  licence  is 
the  being  the  real  resident,  holder,  and  occupier  of  the  house ;  the  certificate  is  only 
required  as  evidence  of  the  fact.]  If  a  licence  was  granted  to  a  person  who  was  rated 
at  a  less  amount  than  required  by  the  statute,  it  would  be  void,  notwithstanding  he 
obtained  a  certificate  that  he  was  a  householder. 

Martin,  B.  I  am  of  opinion  that  the  conviction  is  wrong,  and  that  the  judgment 
ought  to  be  reversed.  These  houses  for  the  sale  of  beer  by  retail,  exclusive  of  spirits, 
were  first  established  by  the  1 1  Geo.  4  &  1  Wm.  c.  64.  That  Act  was  amended  by 
the  4  &  5  Wm.  4,  c.  85,  which  [262]  contains  a  distinct  enactment  that  the  "licence 
shall  not  authorize  the  person  obtaining  it  to  sell  beer  or  cider  to  be  drunk  or  consumed 
in  the  house  or  on  the  premises  specified  in  the  same  licence,  unless  the  same  be  granted 
upon  the  certificate  thereinafter  required  : "  sect.  1 .  That  certificate  is  a  certificate  of 
good  character,  signed  by  six  rated  inhabitants  of  the  parish  and  certified  by  one  of 
the  overseers :  sect.  2.  Then,  by  the  9th  section,  "  no  licence  for  the  sale  of  beer  or 
cider  by  retail  to  be  consumed  or  drunk  in  the  house  or  on  the  premises  shall  be 
granted,  except  upon  the  certificate  hereby  required."  Therefore  the  legislature 
enacted  that  the  commissioners  of  excise  should  not  grant  a  licence  unless  a  certain 
thing  was  done ;  and  if  they  granted  it  in  defiance  of  that  provision,  it  would  be  void. 
But  when  we  look  at  the  3  &  4  Vict.  c.  61,  its  language  is  essentially  diff'erent.  It  is 
a  rule  of  construction  that  matters  shall  not  be  deemed  to  be  conditions  precedent 
unless  they  are  declared  to  be  so.  That  is  a  sound  rule  to  apply  to  statutes,  and 
unless  the  legislature  has  in  plain  words  said  that  a  certain  thing  shall  be  a  condition 
precedent,  we  must  not  so  construe  it.  I  am  of  opinion  that  a  certificate  from  an 
overseer  that  the  applicant  is  the  real  resident,  holder,  and  occupier  of  the  house  was 
never  intended  to  be  a  condition  precedent  to  the  granting  of  the  licence.  No  doubt 
the  commissioners  of  excise,  before  granting  the  licence,  ought  to  see  that  the  pro- 
visions of  the  2nd  section  are  complied  with  ;  and  they  ought  not  to  grant  the  licence 
without  a  certificate,  unless  there  is  sufficient  reason  for  dispensing  with  it ;  but,  if 
they  do,  the  licence  is  not  null  and  void.  It  was  contended,  that  if  the  overseer  should 
refuse  to  grant  a  certificate,  although  no  penalty  is  imposed  on  him,  there  is  a  remedy 
by  mandamus.  But  the  consequence  would  be  that  the  overseer  might  deprive  the 
applicant  of  his  licence,  and  prevent  the  public  from  having  the  benefit  of  these  [263] 
beer  houses ;  merely  because  the  overseer  in  his  caprice,  or  from  some  motive  of  his 
own,  such  as  a  disapproval  of  beer  houses,  should  think  fit  to  withhold  the  certificate. 
Thus,  the  licensing  of  beer  houses  would  be  entirely  in  the  hands  of  overseers,  and 
they  would  possess  a  power  which  has  frequently  been  the  subject  of  complaint  as 
exercised  by  justices;  and  with  this  aggravation,  that  the  act  of  the  overseers  would 
be  done  in  secret,  whilst  the  justices  must  act  in  public,  which  affords  some  check  upon 
them.  The  2nd  section  enacts,  that  every  person  who  shall  apply  to  be  licenced  to 
retail  beer  shall  produce  a  certificate  in  writing  from  an  overseer  of  the  place  in  which 
he  shall  reside,  "  certifying  that  such  applicant  is  the  real  resident,  holder,  and  occupier 
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of  the  said  house,"  &c. ;  but  it  does  not  proceed  to  say  that,  if  such  certificate  is  not 
produced,  the  licence  shall  not  be  granted.  There  is,  however,  in  the  1st  section  an 
enactment  in  direct  terms,  that  no  licence  to  sell  beer  by  retail  "  shall  be  granted  to 
any  person  who  shall  not  be  the  real  resident,  holder,  and  occupier  of  the  dwelling- 
house  in  which  he  shall  apply  to  be  licenced  ; "  and  the  section,  after  a  number  of 
other  provisions,  goes  on  to  enact  that  *'  every  licence  granted  contrary  thereto  shall 
be  null  and  void."  Therefore,  if  the  applicant  is  not  the  real  resident,  holder,  and 
occupier  of  the  dwelling-house,  his  licence  is  null  and  void ;  but  there  is  nothing  of 
that  kind  in  the  2nd  section.  The  5th  section  imposes  a  penalty  on  every  overseer 
who  shall  refuse  to  grant  a  certificate  of  the  rating  of  any  house ;  but  no  penalty  is 
imposed  for  refusing  to  grant  a  certificate  that  the  applicant  is  the  real  resident,  holder, 
and  occupier  of  the  house.     For  these  reasons  I  am  of  opinion  that  the  licence  is  valid. 

Watson,  B.  I  am  of  the  same  opinion.  No  doubt,  in  a  new  statute,  we  may 
construe  affirmative  words  as  impera-[264]-tive,  and  not  directory  only  ;  the  3  &  4 
Vict.  c.  61,  however,  is  not  a  new  statute  but  an  Act  to  amend  the  former  Acts 
relating  to  the  licencing  of  beer  houses.  It  is  remarkable  that  when  the  legislature 
intended  to  prevent  a  licence  being  granted,  or  meant  that,  if  granted,  it  should  be 
void,  they  have  distinctly  said  so.  The  2nd  section  requires  that  every  applicant  for 
a  licence  shall  produce  to  the  officer  of  excise  a  certificate  from  an  overseer  that  he 
is  the  real  resident,  holder,  and  occupier  of  the  house  in  which  he  shall  apply  to  be 
licenced,  but  that  section  does  not  say  that  the  officer  shall  thereupon  grant  a  licence  ; 
and  I  am  satisfied  that  the  only  object  of  requiring  a  certificate  was  to  aff'ord  the 
officer  the  means  of  obtaining  the  necessary  information,  and  that  his  jurisdiction  to 
grant  the  licence  does  not  depend  on  the  production  of  the  certificate.  Suppose,  not- 
withstanding the  certificate,  he  knew  that  the  applicant  was  not  a  householder,  would 
he  not  be  justified  in  refusing  the  licence?  But  when  we  look  at  the  1st  section,  it  is 
clearly  imperative — "  no  licence  shall  be  granted  to  any  person  who  shall  not  be  the 
real  resident,  holder,  and  occupier  of  the  dwelling-house."  It  does  not  say  that  no 
licence  shall  be  granted  to  any  person  unless  he  has  obtained  a  certificate,  or  that  a 
person  shall  be  deemed  a  householder  if  he  has  obtained  a  certificate.  The  1st 
section  also  says  that  every  licence  granted  contrary  thereto  shall  be  null  and  void ; 
and  when  we  find  such  strong  terras  in  that  section,  how  can  we  import  them  into 
the  second?  If  a  person  who  was  not  a  householder  obtained  a  licence,  it  would 
be  void ;  but  I  am  clearly  of  opinion  that  the  provisions  of  the  2nd  section  are 
directory  only. 

Judgment  for  the  appellant,  (a) 


[265]  Griffin  v.  Coleman.  Feb.  12, 1859. — A  police  constable  having  imprisoned 
the  plaintiff  in  a  cell,  on  a  charge  of  aiding  another  person  in  assaulting  him  in 
the  execution  of  his  duty,  some  hours  afterwards  the  defendant,  the  chief 
constable,  arrived  at  the  station,  and  on  the  report  of  another  constable,  without 
inquiring  into  the  facts,  handcuff'ed  the  plaintiff'  and  took  him  before  the  magis- 
trates, who  dismissed  the  charge :  Held,  that  the  defendant,  in  order  to  justify 
himself,  was  bound  to  shew  that  the  charge  was  well  founded,  and  that  having 
failed  to  do  so,  he  and  all  other  persons  concerned  in  the  imprisonment  of  the 
plaintiff  were  liable  in  trespass. — A  party  desirous  of  appealing  from  a  decision 
of  a  County  Court  judge,  having  given  notice  of  appeal,  under  the  13  &  14  Vict, 
c.  61,  s.  14,  within  ten  days  deposited  with  the  registrar  a  sum  equal  to  the 
amount  for  which  he  was  required  to  give  security,  for  which  the  registrar  gave 
an  acknowledgment,  but  did  not  deposit  a  written  memorandum,  setting  forth 
the  conditions  on  which  the  money  was  deposited,  pursuant  to  the  19  &  20  Vict, 
c.  108,  s.  71.  Held,  that  the  want  of  such  memorandum  was  no  objection  to  the 
hearing  of  the  appeal. 

[S.  C.  28  L.  J.  Ex.  134.     Followed,  Walters  v.  Coghlan,  1872,  L.  E.  8  Q.  B.  61.] 

This  was  an  appeal  from  the  County  Court  of  Kent  holden  at  Hythe.     The  action 
was    for  assaulting  and    handcuffing  the   plaintiff  and   conveying   him   to    Hythe 

(a)  Bramwell,  B.,  had  left  the  Court. 
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handcuflfed.     The  case  was  tried  before  a  jury,  and  the  following  evidence  was  given 
on  the  part  of  the  plaintiflF. 

On  the  15th  of  July,  1858,  at  4  o'clock  in  the  morning,  the  plaintiff  and  one  Jeffery 
were  bathing  in  the  sea  at  Sandgate,  the  plaintiff  being  in  the  water.  Simmons,  a 
policeman,  threatened  to  take  the  plaintiff  into  custody  for  indecently  bathing. 
Jeffery  expostulated  :  upon  which  Simmons  assaulted  him,  and  blows  were  exchanged 
between  them.  Simmons,  the  plaintiff,  and  Jeffery  ultimately  went  together  to  the 
lock-up  at  Sandgate.  A  constable  named  West  was  at  the  station.  Simmons  told 
West  he  charged  Jeffery  with  assaulting  him,  and  the  plaintiff  with  indecently  bathing. 
The  plaintiff  told  West  he  had  come  there  to  prefer  a  charge  against  Simmons  for 
assaulting  his  friend,  and  that  he  wished  to  see  the  superintendent.  The  plaintiff 
and  Jeffery  were  pushed  into  a  cell  and  locked  up.  This  was  about  5  o'clock.  After 
a  time  the  plaintiff  knocked  at  the  door,  and  saw  a  police  sergeant,  to  whom  he 
complained  that  he  ought  not  to  be  detained  on  a  charge  of  indecently  bathing ;  where 
upon  he  was  told  that  that  charge  was  abandoned,  and  that  he  should  be  charged 
with  the  same  offence  as  Jeffery. 

[266]  The  defendant,  who  was  the  superintendent,  came  about  half  past  ten.  The 
plaintiff  told  him  he  had  come  to  prefer  a  charge  against  Simmons,  and  that  he  himself 
had  been  charged  with  indecently  bathing.  The  defendant  told  the  plaintiff  he  was 
charged  with  aiding  and  abetting  Jeffery  in  assaulting  Simmons.  The  plaintiff 
requested  that  he  might  be  bailed,  and  told  the  defendant  that  he  occupied  a  farm  in 
the  neighbourhood.  The  defendant  knew  the  plaintiff.  The  defendant  insisted  on 
handcuffing  the  plaintiff,  threatening  him  with  violence  if  he  resisted,  and  took  him 
before  the  magistrates  at  the  Town  Hall  at  Hythe.  The  magistrates  eventually 
dismissed  the  case. 

In  his  defence,  the  defendant  swore  that,  early  in  the  morning  of  the  day  in 
question,  he  was  informed  by  a  constable  named  West  that  the  plaintiff  and  Jeffery 
were  in  custody  for  assaulting  a  policeman.  That  he  went  to  the  station  where  he 
found  the  constable,  and  was  told  by  Mayne  and  West  that  they  were  in  custody  for 
assaulting  Simmons.  Simmons  was  in  bed,  suffering  from  a  swelling  of  the  face  and 
throat,  unable  to  speak  plainly.  West  and  Mayne  said  that  the  plaintiff  and  Jeffery 
had  endeavoured  to  force  the  door.  He  admitted  that  he  did  not  make  any  inquiry 
into  the  circumstances  of  the  case.     Simmons  was  not  called  as  a  witness. 

The  learned  County  Court  judge  directed  the  jury  that  the  action  was  in  sub- 
stance for  false  imprisonment,  of  which  the  handcuffing  was  an  aggravation,  and  that 
the  alleged  defence  was  that  the  defendant  was  justified  in  what  he  did  :  that  Simmons 
had  no  right  to  interrupt  the  plaintiff  and  Jeffery  while  bathing :  that  there  was  no 
evidence  that  Simmons  was  assaulted  in  the  execution  of  his  duty  :  that,  if  the  jury 
believed  the  plaintiff,  Simmons  and  West  were  not  justified  in  locking  up  the  plaintiff". 
After  the  plaintiff  had  been  so  locked  up  for  some  hours,  the  defend-[267]-ant,  who 
had  the  management  of  the  station,  and  under  whom  the  constables  act,  arrived  at  the 
station,  and  the  imprisonment  was  continued ;  the  plaintiff  was  handcuffed  and  taken 
to  Hythe :  that,  as  these  officers  took  upon  themselves  to  act  as  prosecutors,  they 
ought  to  shew  that  their  proceedings  were  well  founded :  that  defendant  admitted 
that  he  made  no  inquiry  as  to  the  circumstances,  but  acted  on  what  was  told  him : 
that,  if  the  plaintiff's  account  was  true,  the  detention  and  continuance  of  the  imprison- 
ment were  illegal.  In  considering  the  amount  of  damages,  he  desired  the  jury  to 
consider  the  harshness  with  which  the  plaintiff  had  been  treated.  The  jury  found  a 
verdict  for  the  plaintiff,  with  101.  damages. 

Prentice,  for  the  respondent,  took  a  preliminary  objection  to  the  hearing  of  the 
appeal,  founded  upon  an  affidavit  by  the  plaintiff's  attorney  that  he  had  searched  the 
office  of  the  registrar  of  the  County  Court,  and  was  informed  by  the  deputy  registrar 
that  the  defendant's  attorney,  on  the  13th  of  September,  gave  due  notice  of  his 
intention  to  appeal,  and  deposited  the  sum  of  201.,  being  the  sum  fixed  as  security  for 
the  costs  of  the  appeal,  but  did  not  deposit  any  memorandum  in  writing  setting  forth 
the  conditions  on  which  the  sum  of  201.  was  deposited ;  and  that  the  defendant  had 
not  delivered  any  memorandum  in  writing  to  the  registrar ;  and  that  notice  that  the 
objection  would  be  relied  upon  when  the  case  came  on  for  hearing  had  been  given  to 
the  appellant's  attorney. 

By  the  13  &  14  Vict.  c.  61,  s.  14,  the  giving  of  security  for  costs  within  ten  days 
is  made  a  condition  precedent  to  the  right  to  appeal :  Stone  v.  Dean  (El.  Bl.  &  El.  504). 
Ex.  Div.  XIII. — 27* 
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By  19  &  20  Vict.  c.  108,  s.  71,  "where  by  any  of  the  Acts  relating  to  the  County 
Courts  a  party  is  required  to  give  security,  he  may,  [268]  in  lieu  thereof,  deposit  with 
the  registrar,  &c.  a  sum  equal  in  amount  to  the  sum  for  which  he  would  be  required 
to  give  security,  together  with  a  memorandum  to  be  approved  of  by  such  registrar, 
&c.,  to  be  signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  conditions  on 
which  such  money  is  deposited,  and  the  registrar,  &c.  shall  give  to  the  party  paying 
a  written  acknowledgment  of  such  payment."  In  the  present  case  no  memorandum 
was  deposited,  and  the  appellant  has  therefore  not  brought  himself  within  the  provi- 
sions of  the  Act. 

Pollock,  C.  B.  The  proper  course  would  have  been  to  move  to  strike  out  or 
quash  the  appeal.  However,  the  money  having  been  paid  within  ten  days,  and  the 
registrar  knowing  the  purpose  for  which  it  was  paid,  and  having  given  an  acknowledg- 
ment that  he  had  received  it  for  such  purpose,  it  is  sufficient. 

Barrow,  for  the  appellant.  The  defendant,  who  was  the  chief  constable,  found  the 
plaintiff  in  custody  at  the  police  station,  and  did  no  more  than  was  necessary  to 
enable  him  to  take  the  plaintiff  before  the  magistrates  at  Hythe  that  the  charge 
might  be  inquired  into  before  them.  The  County  Court  judge  was  therefore  in 
error  in  treating  the  action  as  in  substance  an  action  for  false  imprisonment,  and 
supposing  that  the  defendant  was  bound,  in  order  to  justify  himself,  to  shew  that  the 
imprisonment  was  lawful.  [Pollock,  C.  B.  Do  you  contend  that  a  constable  is 
justified  in  taking  any  person  who  may  have  been  apprehended  before  a  magistrate  ?J 
If  the  charge  made  by  Simmons  was  true,  the  offence  was  one  which  would  have 
justified  him  in  apprehending  the  plaintiflf:  2  Hale,  P.  C.  88.  The  defendant  had  no 
jurisdiction  to  inquire  into  the  truth  of  the  charge.  [Martin,  B.  Here  the  imprison- 
ment was  [269]  wholly  illegal,  and  all  the  parties  concerned  in  it  were  trespassers.] 
In  1  Hale,  P.  C.  592,  it  is  said  :  "  Although  the  constable  be  well  assured,  after  the 
arrest  by  him  made,  that  A.  was  not  the  person  who  did  it,  yet  he  may  not  by  the 
law  discharge  him,  but  must  bring  him  before  a  justice,  who  may,  upon  due  circum- 
stances, discharge,  bail  or  commit  him  as  he  sees  cause ;  but  the  constable  if  he 
discharges  him  is  fineable."  [Martin,  B.  That  relates  to  an  arrest  on  a  charge  of 
felony,  where  a  constable  may  arrest  on  reasonable  suspicion,]  It  is  enough  that  there 
was  reasonable  ground  on  which  the  defendant  acted  :  Davis  v.  R\issell  (5  Bing.  354), 
Beckwith  v.  Philby  (6  B.  &  C.  635).  [Martin,  B.  Those  are  cases  of  felony.  Pollock,  C.  B. 
The  defendant  admits  that  he  made  no  inquiries.  I  think  that  he  was  bound  to  do 
so ;  he  should  have  taken  the  chance  of  ascertaining  the  truth.] 

Prentice  was  not  called  on. 

Pollock,  C.  B.  The  imprisonment  was  utterly  illegal.  The  defendant  was  a 
party  to  it.  If  he  had  not  acted  as  he  did — if  he  had  acted  courteously,  it  is  probable 
that  no  action  would  have  been  brought  against  him,  or  the  damages  might  not  have 
exceeded  a  farthing.  However,  he  chose  to  act  without  making  any  inquiries,  and 
conducted  himself  with  great  harshness,  which  always  ought  to  be  reprobated.  The 
summing  up  appears  to  be  a  good  one,  and  the  appeal  must  therefore  be  dismissed. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  of  law  is  clear.  Simmons, 
a  constable,  had  taken  the  plaintiff  into  custody  unlawfully.  The  other  constables, 
knowing  nothing  of  the  facts,  imprisoned  and  detained  him.  Every  [270]  person  who 
takes  part  in  an  unlawful  imprisonment  acts  at  his  peril.  Suppose  a  constable  is  told 
that  a  misdemeanor  has  been  committed  :  he  has  no  power  to  arrest.  The  power  to 
apprehend  on  suspicion  is  confined  to  cases  of  felony. 

Watson,  B.  Mr.  Barrow  tried  to  liken  this  case  to  one  where  a  man  is  arrested 
on  suspicion  of  felony.  But  for  breaches  of  the  peace  a  constable  can  only  arrest  upon 
the  view.  In  a  plea  to  an  action  of  trespass  the  defendant  would  have  been  bound  to 
justify  the  imprisonment. (a) 

Appeal  dismissed. 


Frederick  Henry  Collins,  by  Henry  Collins  his  Next  Friend  v.  Brook. 
Feb.  12,  1859, — An  attorney  who,  as  attorney  for  the  plaintiff  in  an  action  by  an 
infant  suing  by  prochein  amy,  has  received  the  damages  and  costs  recovered  from 

(a)  See  3  Chitty  on  Pleading,  by  Greening,  p.  328,  n. 
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the  defendant  in  such  action,  is  liable  to  the  infant  in  an  action  for  money  had 
and  received. 

[S.  C.  28  L.  J.  Ex.  143  :  at  Nisi  Prius,  1  F.  &  F.  407  :  affirmed  1860,  5  H.  &  N.  700. 
Applied,  In  re  Brocklebank,  1877,  6  Ch.  D.  360.] 

Action  for  money  had  and  received  to  the  use  of  the  infant  plaintiff. 

Pleas.  First :  Never  indebted.  Secondly :  Set-off  for  work  and  labour  done  by 
the  defendant  for  the  plaintiff. 

Eeplication  to  the  first  plea :  Issue  thereon.  To  the  second  plea ;  first,  nil  debet. 
Secondly,  infancy  of  the  plaintiff. 

Rejoinder,  taking  issue  on  the  replication. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings  in  London  after  Michaelmas 
Term,  it  appeared  that  the  plaintiff,  a  child  seven  years  old,  having  been  bitten  by 
a  dog  belonging  to  one  Lefever,  Henry  Collins,  his  father,  consulted  the  defendant,  an 
attorney,  as  to  bringing  an  action  for  the  injury.  The  defendant  told  him  that  if 
successful  the  child  would  get  from  301.  to  401.  The  father  then  asked  what  [271] 
would  be  the  expense  if  he  lost.  The  defendant  said  "  .501.,  or  say  801.  to  be  safe ;  if 
you  succeed  you  will  have  nothing  to  pay."  He  also  said  that  the  child  would  get 
the  damages.  On  a  subsequent  occasion  he  made  a  statement  to  Mrs.  Collins,  the 
wife,  in  the  presence  of  her  husband,  that  Lefever  would  have  to  pay  the  costs  if  the 
plaintiff  won.  The  writ  in  that  action  was  sued  out  by  the  infant  in  person,  after 
which,  upon  the  petition  of  the  infant,  Henry  Collins,  the  father,  was  appointed  to 
prosecute  the  action  for  the  plaintiff  as  his  next  friend  during  his  minority  in  the 
usual  way.(a)  The  cause  was  tried  and  a  verdict  found  for  the  plaintiff  with  301. 
damages ;  and  the  now  defendant,  as  the  attorney  in  that  cause,  received  from  the 
defendant  for  damages  and  costs  1851.  7s.  6d.,  for  which  he  gave  a  receipt,  signing 
himself  "  plaintiff's  attorney."  In  the  present  action  the  plaintiff  claimed  the  301.  and 
11.  10s.  expenses  allowed  to  the  plaintiff  in  the  former  action  and  received  by  the 
defendant.  The  defendant's  counsel  objected  that  the  action  should  have  been  brought 
by  Henry  Collins  and  not  by  the  infant;  and  he  called  the  defendant  who  swore  that 
he  had  made  no  special  bargain  at  all  as  to  the  costs  in  the  action  of  Collins  v.  Lefev&r  ; 
and  that  the  father  had  supplied  him  with  201.  to  pay  counsel's  fees.  The  defendant 
further  proved,  that  in  consequence  of  the  cause  having  been  made  a  remanet  the 
plaintiffs  costs  were  unavoidably  larger  than  had  been  anticipated,  and  that  the  Master 
on  taxation  of  the  costs,  as  between  party  and  party,  had  disallowed  491.  as  not 
chargeable  against  the  defendant  Lefever ;  but  that  on  a  subsequent  taxation  of  costs, 
as  between  himself  and  the  prochein  amy,  the  costs  were  taxed  at  1941.  12s.  8d.,  which 
sum,  together  with  111.  7s.  6d.,  the  costs  of  taxation,  he  sought  to  set  off  against  the 
plaintiff's  demand  in  this  action. 

[272]  Upon  these  facts  the  learned  Judge  told  the  jury,  that  it  was  for  the 
plaintiff  to  shew  a  bargain  to  deprive  the  defendant  of  his  right  to  extra  costs.  He 
asked  them  whether  they  thought  that  the  defendant's  statement,  that  if  the  plaintiff 
got  a  verdict  the  expenses  would  fall  on  the  other  side  and  the  child  would  get  the 
damages,  was  a  bargain  and  positive  promise  intended  to  be  binding  let  what  might 
happen ;  or  whether  it  was  merely  a  representation  of  what  the  law  is,  and  of  his 
impres.sion  that  no  claim  to  extra  costs  would  arise.  He  pointed  out  that  the  defen- 
dant had  sworn  that  no  special  bargain  was  made,  and  said  it  was  probable  that  the 
defendant  did  not  intend  to  convey  that  impression ;  but  that  if  he  used  words  which 
naturally  induced  Collins  to  suppose  that  he  would  not  be  liable,  it  was  enough.  He 
also  asked  for  whom  did  the  defendant  receive  the  money.  The  jury  found  that  the 
defendant  did  convey  to  Collins  the  idea  that  he  was  not  to  be  liable  for  extra  costs, 
and  that  he  received  the  money  for  the  use  of  the  infant.  The  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Atherton,  in  Hilary  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant 
on  the  grounds ;  first,  that  the  action  did  not  lie  at  the  suit  of  the  infant  plaintiff, 
there  being  no  privity  of  contract  between  him  and  defendant.  Secondly,  that  there 
was  no  evidence  to  go  to  the  jury  that  the  defendant  received  the  sum  of  311.  10s.  to 
the  use  of  the  plaintiff.     Thirdly,  that  there  was  no  evidence  to  go  to  the  jury  that 

{a)  See  Chitty's  Forms,  696. 
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the  defendant  agreed  to  forego  all  claim  to  extra  costs ;  and,  therefore,  that  the 
defendant's  lien  for  such  costs  was  an  answer  to  the  action. 

Huddleston  and  Barnard  shewed  cause. (a)  The  question  [273]  is,  whether  an 
infant  plaintiti'  can  sue  the  attorney  in  the  cause  for  money  received  by  him  from  the 
defendant  in  respect  of  damages  awarded  to  the  infant.  There  are  no  authorities  on 
the  subject,  and  the  case  must  therefore  be  decided  upon  general  principles.  The 
infant  was  the  person  injured,  and  the  money  when  recovered  belonged  to  him.  If 
the  prochein  amy  were  the  proper  person  to  sue,  the  attorney  might  set  off  the  debt 
of  the  prochein  amy  against  the  money  due  to  the  infant.  But  it  may  be  urged  that 
an  action  for  money  had  and  received  will  not  lie  unless  there  is  privity.  There  is  a 
privity  between  an  infant  plaintiff  and  the  attorney  in  the  cause.  The  case  does  not 
resemble  that  of  the  London  agent  of  the  attorney  in  a  cause  receiving  money  for  the 
plaintiff.  In  that  case  the  London  agent  is  an  entire  stranger  to  the  plaintiff :  Rohhins 
V.  Fennell  (11  Q.  B.  248).  [Martin,  B.,  referred  to  Cohh  v.  Becke  (6  Q.  B.  930).]  But 
in  the  case  of  an  infant  the  writ  is  issued  by  the  plaintiff,  the  indorsement  is  in  the 
ordinary  form.  There  is  at  that  time  no  prochein  amy.  The  prochein  amy  is 
appointed,  not  to  initiate  but  to  prosecute  the  action.  He  is  the  officer  of  the  Court 
for  the  purpose  of  legally  appointing  an  attorney  for  the  infant.  In  an  affidavit  by 
the  attorney  in  the  cause,  he  describes  himself  as  attorney  for  the  plaintiff.  In  Chandler 
v.  Vilett  (2  Saund.  1 17),  there  is  a  record,  in  an  action  by  an  infant  suing  by  guardian, 
from  which  it  appears  that  both  damages  and  costs  were  awarded  to  the  infant.  It 
may  be  urged  that  it  would  be  hard  that  the  prochein  amy  should  be  liable  to  the 
costs,  if  he  could  not  sue  the  attorney  for  the  sum  recovered.  But  both  the  attorney 
and  the  prochein  amy  are  the  officers  of  the  Court.  In  Morgan  v.  Thome  (7  M.  &  W. 
400),  it  was  held  that  a  prochein  amy  might  receive  the  damages,  and  give  a  valid 
discharge  to  the  defendant  [274]  for  the  payment  of  the  sum  recovered.  But  it  amounts 
to  no  more  than  that,  the  prochein  amy  being  an  officer  appointed  by  the  Court  to 
receive  money  for  the  infant,  payment  to  him  is  good.  In  the  present  case,  when  the 
money  was  received  from  Lefever,  the  defendant  gave  a  receipt  describing  himself  as 
"  plaintiff's  attorney  : "  that  is  evidence  to  shew  that  the  money  was  received  to  the 
use  of  the  plaintiff.  [Watson,  B.  On  the  other  hand  H.  Collins,  the  father,  employed 
the  defendant  and  supplied  him  with  the  money  to  carry  on  the  suit.  The  words 
"plaintiff's  attorney"  are  only  what  were  necessary  to  describe  the  nature  of  the 
transaction.]  It  was  evidence  with  which  the  jury  might  deal,  though  perhaps  very 
slight.  As  to  the  last  point,  the  plaintiff  held  out  to  the  prochein  amy  that  no  charge 
for  extra  costs  would  be  incurred.  Therefore,  it  cannot  be  said  that  there  was  no 
evidence  for  the  jury. 

Atherton  and  T.  Jones,  in  support  of  the  rule.  An  action  does  not  lie  against  the 
attorney  at  the  suit  of  the  infant  plaintiff",  because  there  is  no  privity  of  contract 
between  the  attorney  and  the  infant.  The  action  for  money  had  and  received  must 
be  founded  on  a  contract  to  pay  money  over  to  another,  or  on  a  tortious  receipt,  where 
the  party  may  waive  the  tort.  [Martin,  B.  If  a  person  receives  money  for  another, 
and  that  other  ratifies  the  act,  he  can  sue  for  money  had  and  received.]  In  the  present 
case  the  damages  and  costs  were  received  under  a  distinct  and  specific  contract,  which 
negatives  the  presumption  of  any  other.  There  was  one  receipt  and  one  privity.  The 
judgment  entitled  the  prochein  amy  to  the  damages  and  costs.  The  moment  they 
were  paid  over  by  the  defendant  Lefever  they  were  received  to  the  use  of  the  party 
entitled  to  them,  viz.  the  prochein  amy,  as  the  immediate  client  of  the  present  defen- 
dant. The  test  is:  who  would  have  been  [275]  liable  for  costs  to  the  attorney? 
Archbold's  Practice,  \>y  Chitty,  p.  1169  (9th  edition,)  and  Marnell  v.  Pickmore  (2  Esp. 
473),  are  authoiities  that  the  prochein  amy  is  primarily  liable  to  the  attorney.  All 
the  facts  shew  that  the  contract  was  with  the  father.  He  conferred  with  the  defen- 
dant, gave  instructions  for  the  action,  found  the  money,  and  requested  that  the  bill 
should  be  sent  in  to  him.  It  cannot  be  said  that  both  the  plaintiff  and  the  prochein 
amy  could  sue.  If  the  prochein  amy  could  have  been  sued,  it  would  seem  that  he 
must  be  the  right  person  to  sue.  An  infant  cannot  appoint  an  attorney.  The  defen- 
dant's liability  proceeds  wholly  on  his  appointment  as  attorney.  Morgan  v.  Thorne 
(7  M.  &  W.  400)  shews  how  completely  the  prochein  amy  is  independent  of  the  infant. 
It  was  there  held  that  no  authority  from  the  infant  is  necessary  to  enable  the  prochein 

(a)  Feb.  8.     Before  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 
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amy  to  sue.  Yet  the  infant  may  be  taken  in  execution  for  the  costs :  2  Archbold's 
Practice,  by  Chitty,  p.  1169,  Gardiner  v.  Holt  (2  Stra.  1217).  Suppose  a  prochein  amy 
sued  for  rent  due  to  the  infant  and  got  a  verdict  for  5001.,  and  the  attorney  refused  to 
pay  it  over  because  he  had  a  set-ofF;  as  the  attorney  knew  in  what  character  the 
retainer  was  given,  on  the  application  of  the  infant  or  the  prochein  amy  the  Court 
might  interfere  to  control  its  own  officer.  Again,  under  the  Statute  of  Set-ofF,  debts 
to  be  set  off  against  each  other  must  be  due  in  the  same  right.  Taking  the  view  which 
this  Court  did  of  the  position  of  the  prochein  amy,  that  he  is  as  it  were  an  attorney 
appointed  by  the  Court,  he  is  not  bound  to  appoint  an  attorney  in  the  action  ;  but,  if 
he  does,  the  privity  is  between  such  attorney  and  the  prochein  amy.  The  relation  of 
the  London  agent  to  the  country  attorney  is  precisely  analogous  to  that  of  the  prochein 
amy  and  the  attorney  in  the  cause.  If  this  action  is  maintainable,  the  defendant 
would  have  had  a  right  to  pay  the  infant ;  but  the  policy  of  the  law  is  that,  when  an 
infant  is  suitor,  [276]  the  funds  shall  not  come  to  his  hands  till  he  is  of  age.  Until 
that  period  the  prochein  amy  is  a  trustee  for  him.  They  referred  also  to  Eyi'e  v.  TJie 
Countess  of  Shaftsbuiy  (2  P.  Wms.  102,  119)  and  Sinclair  v.  Sinclair  (13  M.  &  W.  640). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said  (Feb.  12): — The  first  question  was,  whether  there  was 
evidence  for  the  jury  that  the  defendant  had  agreed  to  make  no  claim  for  extra  costs 
if  the  action  was  successful.  We  think  that  there  was.  Probably  the  defendant  did 
not  intend  to  renounce  his  claim  to  extra  costs ;  but  if  he  used  expressions  which 
would  convey  to  the  mind  of  the  parties,  that  he  was  working  on  the  terms  that  he 
was  not  to  take  them,  he  is  bound.  It  is  impossible  to  say  that  the  language  used  did 
not  communicate  to  the  mind  of  the  parties  that  extra  costs  should  not  be  paid.  It 
is  sworn  that  the  defendant  said,  "  If  you  succeed  you  will  have  nothing  to  pay."  If 
such  language  was  used  to  a  person  conversant  with  the  practice  of  the  Court,  it  is' 
likely  that  it  would  not  convey  to  him  the  idea  that  he  was  not  to  be  held  liable  to 
pay  extra  costs.  But,  the  jury  having  found  that  such  was  the  understanding,  there 
is  no  ground  for  disturbing  the  verdict.  As  to  the  other  point.  This  was  an  action 
by  an  infant  against  an  attorney  to  recover  damages  which  had  been  awarded  to  him 
in  an  action.  It  was  objected  that  the  action  ought  to  have  been  brought  against  the 
defendant  by  the  father,  who  was  the  prochein  amy  in  that  suit.  The  action  for  money 
had  and  received  must  arise  out  of  a  rightful  receipt  for  the  use  of  another,  or  out  of 
some  wrongful  act.  Here  the  defendant  did  nothing  wrong.  The  father,  who  was 
competent  to  do  so,  empowered  the  defendant  to  receive  the  money.  The  question 
whether  the  action  lies  is  not  one  of  fact  but  one  of  law,  viz.  what  would  be  implied. 
It  [277]  was  said  that  the  implication  is  that  the  defendant  received  the  money  to  the 
use  of  the  father.  Reasons  of  equal  cogency  were  urged  on  the  other  side.  It  was 
asked  what  was  to  become  of  the  money  if  the  prochein  amy  became  insolvent  or  died. 
The  fact  is  that  the  money  is  the  infant's.  It  seems  to  be  the  more  reasonable  view 
that  the  attorney  received  the  money  for  the  infant.  That  does  not  prevent  a 
payment  to  the  prochein  amy  from  being  a  good  payment.  But  it  is  the  money  of 
the  infant.  Therefore  we  think  that  the  verdict  was  right,  and  the  rule  must  be 
discharged. 

Martin,  B.,  and  Watson,  B.,  concurred. 

Rule  discharged. 

GiLBERTSON  V.  RICHARDS  AND  OTHERS.  Feb.  24,  1859. — B.  being  mortgagee  in  fee 
simple  of  certain  lands,  and  the  equity  of  redemption  in  fee  belonging  to  Billings, 
by  indenture  of  lease  and  release  dated  October  1838,  between  Billings  of  the 
first  part,  B.  of  the  second  part,  T.  of  the  third  part,  and  H.  of  the  fourth  part, 
Billings  did  limit  and  appoint,  and  B.  conveyed  to  H.,  and  Billings  confirmed,  the 
said  lands,  to  have  and  to  hold  the  same  to  H.,  his  heirs  and  assigns,  to  the  use 
of  H.,  his  heirs  and  assigns,  for  ever,  subject  to  a  proviso  for  redemption  by 
Billings,  his  heirs,  &e.,  on  payment  of  50001.  Amongst  other  provisoes  there  was 
one,  that  if  default  should  be  made  in  payment  of  the  50001.,  it  should  be  lawful 
for  H.,  his  heirs  and  assigns,  to  sell.  This  deed  contained  a  proviso  for  quiet 
enjoyment  by  Billings  until  default.  Also  the  following : — "  Provided  always, 
and  it  is  hereby  expressly  agreed  and  declared  between  and  by  the  parties  hereto, 
that  if  at  any  time  hereafter,  when  and  so  soon  as  H.  and  every  other  person 
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claiming  or  to  claim  by,  from,  through  or  under  him,  shall,  under  or  by  virtue  of 
any  power  or  authority  herein  contained,  enter  into  or  upon  or  otherwise  become 
possessed  of  the  said  premises,  or  any  part  thereof,  the  same  shall  from  thence- 
forth be  subjected  and  be  charged  to  and  with  the  payment  to  Billings  and  his 
assigns  of  the  annual  sum  of  401. ;  and  the  same  shall  thenceforth  be  recovered 
or  recoverable  by  distress  or  otherwise  upon  or  out  of  the  mortgaged  premises." 
This  conveyance  was  executed  by  B.  and  Billings,  but  not  by  H.  Default  having 
been  made  in  payment,  H.  entered  into  possession  for  the  purpose  of  exercising 
the  power  of  sale.  And  by  indenture,  dated  in  1847,  he  conveyed  to  one  A.  T., 
who  entered  into  possession  of  the  lands  and  duly  paid  the  401.  rent. — Held  : — 
First,  that  the  charge  of  the  rent  of  401.  a  year  was  not  a  good  reservation  of  a 
rent,  inasmuch  as  it  was  in  favour  of  a  person  not  having  a  legal  estate  in  the 
land. — Secondly.  That  there  was  no  creation  of  a  rent  charge  good  at  common 
law,  because  the  releasee  in  fee  simple  did  not  execute  the  deed  of  1838. — Thirdly. 
That  the  rent  was  well  created  by  way  of  use  under  the  statute. — Fourthly.  That 
the  declaration  of  this  use,  though  after  the  limitation  of  the  estate  to  H.  and  his 
heirs  and  assigns,  to  the  use  of  H.,  his  heirs  and  assigns,  was  not  open  to  objec- 
tion as  being  a  use  upon  a  use. — Fifthly.  That,  assuming  that  the  rent  might 
arise  at  any  time  however  distant,  the  limitation  was  not  void  for  remoteness  as 
tending  to  a  perpetuity. 

[S.  C.  28  L.  J.  Ex.  158 :  affirmed  1860,  5  H.  &  K.  453.] 

This  was  an  action  of  replevin  to  try  the  defendants'  right  to  distrain  the  plaintiffs 
goods  on  certain  lands  for  [278]  the  alleged  rent  charge  of  401.  hereinafter  mentioned. 
By  order  of  a  Judge,  the  following  case  was  stated  for  the  opinion  of  this  Court, 
without  pleadings : — 

By  lease  and  release,  dated  the  27th  and  28th  of  March,  1833,  certain  heredita- 
ments were  conveyed  to  such  uses  as  Thomas  Billings  by  deed  should  appoint,  and  in 
default  of  such  appointment  to  the  use  of  Thomas  Billings  for  life,  with  the  ultimate 
remainder  to  the  use  of  Thomas  Billings,  his  heirs  and  assigns,  for  ever. 

The  said  lands  and  hereditaments  comprised  (amongst  others)  the  lands  and 
hereditaments  so  distrained  upon. 

By  indentures  of  appointment  and  release,  dated  the  12th  and  13th  of  April,  1833, 
the  hereditaments  conveyed  to  Thomas  Billings  by  the  indentures  of  the  27th  and 
28th  of  March,  1833,  were  appointed  and  released  unto  and  to  the  use  of  John 
Howard,  his  heirs  and  assigns,  as  a  trustee  for  Gr.  Crook,  for  ever ;  to  secure  the  said 
G.  Crook  the  repayment  of  30001.,  and  subject  to  redemption  thereof  on  payment  by 
Thomas  Billings  of  the  said  sum,  and  with  a  power  of  sale  upon  default. 

Thomas  Billings,  being  equitably  entitled  to  the  said  hereditaments  subject  to  the 
mortgage,  by  articles  of  agreement  (to  which  neither  the  said  mortgagee  nor  his  trustee 
were  parties)  dated  the  1st  of  February,  1837,  in  consideration  of  80001.  to  be  paid  as 
therein  mentioned,  agreed  to  sell,  and  P.  Thompson,  H.  Trye  and  J.  Baron  agreed  to 
purchase,  the  inheritance  in  fee  simple  of  the  hereditaments  distrained  upon,  together 
with  the  rights  of  way,  &c. :  subject  to  the  payment  by  the  said  P.  Thompson,  H.  Trye 
and  J.  Baron,  their  heirs  and  assigns,  on  the  1st  of  January  in  each  year,  of  the  sum 
of  401.  towards  the  expense  of  keeping  certain  roads  in  repair.  And  Thomas  Billings, 
for  himself,  &c.,  covenanted  with  P.  Thompson,  H.  Trye  and  J.  Baron,  their  heirs,  &c., 
that  he,  his  heirs  or  assigns,  [279]  would  forthwith  stone  and  gravel  the  roads,  &c., 
and  so  long  as  the  said  sum  of  401.  should  continue  to  be  paid  keep  the  same  in  good 
order.  And,  further,  that  in  case  the  said  sum  of  401.,  or  any  part  thereof,  should  be 
in  arrear,  it  should  be  lawful  for  Thomas  Billings,  his  heirs,  &g.,  to  enter  upon  the 
land  thereby  agreed  to  be  sold  and  take  a  distress  for  the  said  rent  so  in  arrear,  and 
the  same  to  sell  and  dispose  of ;  and  otherwise  to  act  in  the  premises  as  a  landlord 
distraining  for  rent  under  a  common  demise  is  by  law  entitled  to  do. 

A  portion  of  the  80001.  was  paid,  but  otherwise  the  provisions  of  the  said  articles 
of  agreement  have  not  been  carried  out,  except  as  hereinafter  appears ;  and  the 
purchase  and  sale  have  long  since  been  abandoned. 

By  lease  and  release,  dated  the  1st  and  2nd  days  of  March,  1838,  John  Howard, 
at  the  request  and  by  the  direction  of  George  Crook,  conveyed,  and  Thomas  Billings 
confirmed,  to  Lewis  Bythesea  the  hereditaments  comprised  in  the  indentures  of  the 
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27th  and  28th  of  March,  1833,  in  fee  simple,  but  subject  to  the  proviso  for  redemption 
by  Thomas  Billings  in  such  release  contained.  The  release  contained  the  usual  proviso 
for  the  enjoyment  of  the  land  by  Thomas  Billings  until  default  in  payment. 

By  lease  and  release,  dated  the  24th  and  25th  of  October,  1838,  made  between 
Thomas  Billings  of  the  first  part,  Lewis  Bythesea  of  the  second  part,  the  said  Thompson, 
Trye  and  Baron  of  the  third  part,  and  the  said  John  Howard,  D.  Latimer  and  J.  Bolton 
of  the  fourth  part,  after  reciting  that  part  only  of  the  said  purchase  money  for  the 
said  land  had  been  paid,  and  that  Thomas  Billings,  being  in  want  of  50001.,  had,  with 
the  consent  of  the  said  Thompson,  Trye  and  Baron,  applied  to  the  said  J.  Howard, 
D.  Latimer  and  J.  Bolton  to  advance  and  lend  him  the  sum  of  50001.  upon  mortgage 
of  the  said  lands,  &c.,  which  [280]  they  had  agreed  to  do ;  and  reciting  also  that 
Thomas  Billings  had  requested  Lewis  Bythesea  to  release  and  assure  such  parts  of  the 
hereditaments  comprised  in  the  indenture  of  the  2nd  of  March,  1838,  as  were  com- 
prised in  the  agreement  of  the  1st  of  February,  1837,  discharged  from  the  said 
mortgage  debt  or  sum  of  30001.,  which  he  had  agreed  to  do  :  in  consideration  of  50001. 
to  Thomas  Billings  paid  by  John  Howard,  D.  Latimer  and  J.  Bolton,  Thomas  Billings, 
with  the  privity  of  Thompson,  Trye  and  Baron,  did  limit  and  appoint,  and  the  said 
Lewis  Bythesea  bargained,  sold,  and  released,  and  Billings,  with  the  consent  of 
Thompson,  Trye  and  Baron,  bargained,  sold,  released  and  confirmed,  to  the  said 
J.  Howard,  D.  Latimer  and  J.  Bolton,  the  lands  and  hereditaments  distrained  upon 
as  aforesaid,  to  have  and  to  hold  the  same  unto  the  said  John  Howard,  D.  Latimer 
and  J.  Bolton,  their  heirs  and  assigns,  to  the  use  of  the  said  John  Howard,  D.  Latimer 
and  J.  Bolton,  their  heirs  and  assigns,  for  ever. 

In  the  release  last  mentioned  was  contained  a  proviso  for  redemption  by  the  said 
Thomas  Billings  on  payment  of  1251.  for  interest  on  the  25th  of  April,  &c.,  and  51251., 
principal  and  interest,  on  the  25th  of  October,  1839.  The  said  release  further 
provided  that,  if  default  should  be  made  in  payment  by  the  said  Thomas  Billings  of 
the  interest  as  therein  mentioned,  it  should  be  lawful  for  the  mortgagees  to  enter  and 
distrain  for  the  interest,  and  that  if  default  should  be  made  in  payment  of  the  principal, 
and  after  six  calendar  months'  notice  in  writing  should  have  been  given  by  the 
mortgagees  to  the  said  Thomas  Billings  as  in  the  said  release  mentioned,  they  should 
be  at  liberty  to  make  sale  and  dispose  of  the  mortgaged  premises  in  manner  therein 
mentioned. 

The  last  mentioned  deed  of  release  contained  the  following  proviso :  "  Provided 
also,  and  it  is  hereby  further  [281]  expressly  agreed  and  declared  between  and  by  the 
said  parties  hereto,  that  if  at  any  time  or  times  hereafter,  and  when  and  so  soon  as 
the  said  mortgagees,  and  every  other  person  or  persons  whomsoever  claiming  or  to 
claim  by,  from,  through  or  under  them,  should  under  or  by  virtue  of  any  power  or 
authority  therein  contained  enter  into  or  upon,  or  otherwise  become  possessed  of,  the 
said  premises  or  any  part  thereof,  the  same  should  from  thenceforth  be  subjected  and 
charged  to  and  with  the  payment  to  the  said  Thomas  Billings,  his  heirs  and  assigns, 
of  the  annual  sum  of  401.  mentioned  in  the  articles  of  agreement  of  the  1st  of  February, 
1837,  and  that  the  same  should  thenceforth  be  recovered  and  recoverable  by  distress 
or  otherwise  upon  or  out  of  the  said  mortgaged  premises  or  any  part  thereof,  or  the 
occupier  or  occupiers  thereof,  or  of  any  part  thereof,  in  such  and  the  same  way  as 
rents  of  the  like  amount  might  be  recovered  or  recoverable  thereout  upon  a  common 
demise  for  years."  The  last  mentioned  indentures  of  lease  and  release  were  executed 
by  the  said  Thomas  Billings,  Lewis  Bythesea,  P.  Thompson,  H.  Trye  and  J.  Baron, 
but  not  by  the  other  parties  thereto. 

It  was  further  provided  that,  if  default  should  be  made  in  payment  of  the  50001., 
it  should  be  lawful  for  Howard,  Latimer  and  Bolton  to  enter  and  take  the  rents  and 
profits  to  their  own  use,  and  also  that  Billings  should  peaceably  hold  the  said  heredita- 
ments until  such  default. 

Default  was  made  in  payment  of  the  mortgage  money  and  interest ;  and  there- 
upon the  mortgagees  entered  into  possession  of  the  mortgaged  premises  for  the  purpose 
of  exercising  their  power  of  sale,  and  proceeded  to  sell  as  hereinafter  mentioned. 

By  indenture,  dated  the  6th  of  August,  1847,  John  Howard,  Digby  Latimer  and 
John  Bolton,  in  consideration  of  55001.  paid  by  the  said  Andrew  Taylor  to  them, 
conveyed  the  said  mortgaged  premises  to  Andrew  Taylor  in  [282]  fee,  with  all  the 
rights  of  way  thereunto  belonging ;  but  subject  to  the  said  annual  sum  of  401.  charged 
thereon. 


848  GILBERTSON    V,  RICHARDS  4  H.  &  N.  283. 

The  said  indenture  was  executed  by  John  Howard,  Digby  Latimer  and  John 
Bolton  as  parties  thereto  of  the  first  part,  but  not  by  Andrew  Taylor. 

The  said  Andrew  Taylor,  under  the  said  indenture,  forthwith  entered  into 
possession  of  the  property  comprised  therein. 

By  indenture,  dated  the  7th  of  August,  1847,  Andrew  Taylor  conveyed  the 
mortgaged  premises  so  conveyed  to  him  by  the  indenture  of  the  6th  day  of  August, 
1847,  to  the  said  John  Howard,  Digby  Latimer  and  John  Bolton  in  fee  to  secure  the 
sum  of  40001.  and  interest,  subject  to  the  said  annual  sum  of  401.  charged  thereon 
and  payable  thereout,  for  the  use  and  towards  the  repair  of  the  roads  and  sewers, 
rights  to  use  which  were  appurtenant  to  the  said  premises.  The  said  indenture  con- 
tained the  usual  proviso  for  redemption  on  payment  of  principal  and  interest,  and 
was  executed  by  the  said  Andrew  Taylor  only. 

Andrew  Taylor  paid  the  said  annual  sum  of  401.  from  the  time  of  the  conveyance 
to  him  down  to  the  31st  of  December,  1854. 

By  indenture,  dated  the  18th  of  January,  1848,  the  premises  comprised  in  the  last 
mentioned  indenture  of  mortgage  were  (subject  nevertheless  to  the  said  annual  sum 
of  401.  &c.)  conveyed  to  Digby  Latimer,  John  Bolton  and  William  Bennett,  their  heirs 
and  assigns,  subject  to  the  equity  of  redemption  under  the  said  indenture  of  the  7th 
of  August,  1847.     This  indenture  was  executed  by  all  the  parties  thereto. 

By  indenture,  dated  the  6th  of  December,  1854,  made  between  Andrew  Taylor  of 
the  first  part,  Digby  Latimer,  John  Bolton  and  William  Bennett  of  the  second  part, 
the  plaintiff  of  the  third  part,  and  William  Collesson  of  the  [283]  fourth  part,  the  said 
mortgaged  premises  were  appointed  and  conveyed  to  the  plaintiff  in  fee,  subject 
nevertheless  (but  so  far  only  as  the  same  might  be  legally  chargeable  upon  or  affect 
the  said  hereditaments)  to  the  payment  of  the  said  annual  sum  of  401. 

Under  this  conveyance  the  plaintiff  entered  into  possession  of  the  said  heredita- 
ments and  premises  distrained  upon,  and  has  since  then  hitherto  remained  in 
possession  thereof. 

By  lease  and  release,  dated  the  21st  and  22nd  of  December,  1840,  Thomas  Billings 
appointed  and  released  unto  the  said  Cornelius  Blackwell  and  William  Billings,  and 
their  heirs,  the  pieces  of  land  then  used  as  roads  or  sewers,  &c. ;  which  included  the 
roads  or  drives,  &c.,  the  right  to  the  use  of  which  was  so  agreed  to  be  granted  by  the 
said  articles  of  agreement  of  the  1st  of  February,  1837,  subject  to  the  several  rights 
of  way  and  sewerage  theretofore  granted  by  the  said  Thomas  Billings,  and  Thomas 
Billings  granted  and  assigned  to  Cornelius  Blackwell  and  William  Billings  and  their 
heirs  the  said  annual  sum  of  401.  charged  on  and  made  payable  out  of  the  several 
hereditaments  comprised  in  the  said  articles  of  agreement  of  the  1st  of  February,  1837, 
together  with  all  powers,  rights  and  remedies,  for  the  recovery  thereof :  To  hold  the 
same  unto  the  said  Cornelius  Blackwell  and  William  Billings  in  fee. 

By  indenture,  dated  the  28th  day  of  December,  1854,  the  said  Cornelius  Blackwell 
and  William  Billings  granted,  aliened  and  conveyed  the  said  pieces  of  land  then  formed 
into  and  used  as  roads  or  drives  and  footpaths,  &c.,  or  comprised  in  lease  and  release 
of  the  21st  and  22nd  days  of  December,  1840,  subject  as  therein  mentioned,  and  the 
said  annual  sum  of  401.,  to  the  defendants,  their  heirs  and  assigns,  together  with  all 
powers,  rights  and  remedies  for  [284]  the  recovery  thereof,  and  all  the  estate :  To 
have  and  to  hold  the  same  unto  and  to  the  use  of  the  defendants,  their  heirs  and  assigns 
for  ever. 

The  plaintiff  has  never  paid  the  defendants  the  said  annual  sum  of  401.,  and  three 
years'  arrears  having  been  demanded  a  distress  was  levied  by  the  defendants  for  the 
amount  thereof  as  before  mentioned. 

The  questions  for  the  opinion  of  the  Court  are  : — Was  the  rent  distrained  for,  at 
the  time  of  the  distress,  an  existing  rent  charge  on  the  plaintiff's  said  hereditaments 
and  premises ;  and  had  the  defendants  then  any  right  to  distrain  for  the  same  ?  If 
not,  the  judgment  of  the  Court  is  to  be  entered  for  the  plaintiff  for  the  sum  of  41.  and 
costs.  But  if  the  said  rent  was  then  such  existing  charge  and  they  had  such  right  of 
distress,  then  for  the  defendants  with  costs. 

Quain  argued  for  the  plaintiff  in  last  Hilary  Terra  (Jan.  26).  There  was  no  legal 
rent  charge  for  which  a  distress  could  be  maintained.  First :  Thomas  Billings,  in 
whose  favour  the  rent  of  401.  was  reserved  by  the  indentures  of  the  24th  and  25th 
October,  1838,  had  an  equitable  estate  only;  and  the  effect  of  the  reservation  was 
merely  to  create  an  equitable  charge,  so  that  any  person  who  took  the  estate  with 
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notice  of  it  would  be  liable  in  equity.  Thomas  Billings,  having  only  the  equity  of 
redemption,  was  in  law  no  more  than  a  stranger  to  the  estate ;  and  a  reservation  of 
a  rent  to  a  stranger  is  void.  In  Shep.  Touch,  p.  80,  it  is  said  that  a  reservation 
"  must  be  made  to  one  of  the  grantors,  and  not  to  a  stranger  to  the  deed.  .  .  ." 
"And  if  the  reservation  be  of  the  rent  to  a  stranger  that  is  no  party  to  the  deed,  and 
to  him  only,  this  reservation  is  void  ;  and,  therefore,  if  the  father  and  his  son  and 
heir  apparent  by  indenture  lease  his  land  for  years,  to  begin  after  the  father's  death, 
rendering  rent  to  the  son,  it  is  void."  Also  [285]  in  Co.  Lit.  143  b.  it  is  said: — 
"  Note,  it  is  a  maxim  in  law  that  the  rent  must  be  reserved  to  him  from  whom  the 
state  of  the  land  moveth,  and  not  to  a  stranger."  Chetham  v.  IVilliamson  (4  East,  469) 
and  Mom-e  v.  The  Earl  of  Plymouth  (3  B.  &  Aid.  66)  are  authorities  to  the  same  effect. 
Secondly,  the  indentures  of  the  24th  and  25th  October,  1838,  cannot  operate  as  a 
grant  of  a  rent  charge  by  the  mortgagees,  because  they  did  not  execute  the  deed : 
Wickham  v.  Hawker  (7  M.  &  VV.  63).  Besides,  the  stipulation  that,  in  the  event  of 
the  mortgagees  taking  possession,  the  land  shall  be  charged  with  the  payment  of  the 
annual  sum  of  401.  does  not  amount  to  a  reservation  or  grant  of  a  rent  charge,  but  is 
a  mere  agreement ;  whereas  every  good  reservation  must  be  by  apt  words :  Shep. 
Touch.  80.  It  will  perhaps  be  argued  that  although  the  grantees  did  not  execute  the 
indentures,  yet,  as  they  entered  into  possession,  they  accepted  the  land  subject  to  the 
payment  of  the  yearly  sum;  and  the  following  passage  in  Co.  Lit.  143  b.  may  be 
relied  on  : — "  And  it  is  holden  that  if  a  feoffment  in  fee  be  made  by  deed  poll  reserving 
a  rent,  this  reservation  is  good ;  for  when  the  feoffee  accepts  the  deed  and  livery  of 
the  land,  he  agreeth  to  the  rent,  and  the  rent  is  reserved  by  the  words  of  the  feoffor, 
and  not  by  the  grant  of  the  feoffee."  That  might  be  so  here  if  the  rent  was  properly 
reserved.  Moreover,  the  case  finds  that  the  mortgagees  only  entered  into  possession 
for  the  purpose  of  exercising  the  power  of  sale. 

Mnthew,  for  the  defendant.  First :  Thomas  Billings  was  not  a  stranger  to  the 
estate,  but  under  the  release  of  the  2nd  March,  1838,  he  had  a  legal  interest  as  tenant. 
In  a  note  to  Partridge  v.  Bere  (5  B.  &  Aid.  604)  it  is  said : — "  If,  in  the  mortgage  deed, 
there  is  the  usual  proviso  for  the  enjoyment  of  the  land  [286]  by  the  mortgagor  and 
his  heirs  until  default  in  payment,  &c.,  and  the  mortgagor  is  in  actual  possession,  he 
may,  under  the  agreement,  be  regarded  as  tenant  for  years  to  the  mortgagee  during 
the  continuance  of  the  agreement:"  Powsely  v.  Blackman  (Cro.  Jac.  659).  That 
doctrine  was  recognised  in  Wilkinson  v.  Hall  (3  Bing.  N.  C.  508).  In  Freeman  v. 
Edwards  (2  Exch.  722,  737),  Parke,  B.,  said  : — "If  there  is  any  definite  time  during 
which  the  mortgagor  is  to  remain  in  possession,  that  operates  as  an  interest  in  him ; 
but  if  the  time  is  indefinite,  his  occupation  is  merely  permissive."  Therefore  Thomas 
Billings,  when  he  joined  in  the  conveyance  of  the  24th  and  25th  October,  1838,  was 
not  a  stranger  within  the  technical  rule  which  renders  the  reservaljof  a  rent  to  him 
void.  [Martin,  B.  If  a  rent  could  be  reserved  to  a  stranger,  the  consequence  would 
be  that  the  grantee  might  distrain  another  man's  goods  for  payment  of  the  debt  of 
the  grantor  ;  but  no  person  can  lawfully  grant  a  power  to  take  another's  goods.]  In 
Gilbert  on  Rents,  p.  54,  it  is  said  : — And  here  Littleton's  text  is  to  be  laid  down  as  a 
sure  rule,  "  that  no  rent  (which  is  properly  called  rent)  may  be  reserved  upon  any 
feoffment,  gift  or  lease,  but  only  to  the  feoffor,  donor,  lessor  or  to  their  heirs  ;  and  in  no 
manner  may  it  be  reserved  to  any  stranger.  And  the  reason  of  the  rule  is  this  ;  because 
the  rent  is  something  paid  by  way  of  retribution  for  the  land ;  and  therefore  ought 
to  be  made  to  him  from  whom  the  land  passes.  Besides,  the  reservation  to  a  stranger 
was  prohibited  to  avoid  the  danger  of  maintenance  ;  for  if  they  were  allowable,  persons 
might  make  reservations  to  powerful  men,  who  might  extort  more  from  the  tenant 
than  was  originally  contracted  for."  Secondly,  although  the  rele.-isees  did  not  execute 
the  indentures  of  the  24th  and  25th  October,  1838,  the  acceptance  of  the  estate  estops 
them  [287]  from  denying  that  a  valid  rent  charge  was  created.  In  Lit.  230  b.  it  is 
said: — "If  an  estate  be  made  by  indenture  to  one  for  the  term  of  his  life,  the  remainder 
to  another  in  fee  upon  a  certain  condition,  &c.,  if  the  tenant  for  life  have  put  his  seal 
to  the  part  of  the  indenture  and  after  dieth,  and  he  in  the  remainder  entreth  into  the 
land  by  force  of  his  remainder,  &c.,  in  this  case  he  is  tied  to  perform  all  the  conditions 
comprised  in  the  indenture,  as  the  tenant  for  life  ought  to  have  done  in  his  life,  and 
yet  he  in  remainder  never  sealed  any  part  of  the  indenture.  But  the  cause  is,  for 
that  inasmuch  as  he  entered  and  agreed  to  have  the  lands  by  force  of  the  indenture, 
he  is  bound  to  perform  the  conditions  within  the  indenture,  if  he  will  have  the  land," 
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&c.  A  man  may  be  bound  by  the  covenants  of  a  deed  in  which  he  is  described  as  a 
party,  though  he  does  not  execute  it,  if  he  assent  to  it  and  take  a  benefit  under  it : 
Co.  Lit.  231  a.,  Webb  v.  Spicer  (13  Q.  B.  886).  Thus,  where  a  covenantor  executes, 
but  the  covenantee  does  not,  the  latter  by  bringing  an  action  gives  his  consent  to  the 
contract,  and  the  covenantor  having  consented  by  executing  the  deed,  there  is  the 
consent  of  both  parties  :  JVetherell  v.  Langston  (1  Exch.  634,  643).  By  the  8  &  9  Vict, 
c.  106,  s.  5,  under  an  indenture  executed  after  the  1st  October,  184-5,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments,  and  the  benefit  of  a  condition 
or  covenant  "  respecting  any  tenements  or  hereditaments,  may  be  taken,  although  the 
taker  thereof  be  not  named  a  party  to  the  same  indenture."  Thirdly,  the  mortgagees 
were  seised  of  the  lands  to  the  intent  that  Thomas  Billings  might  have  a  rent  thereout. 
Under  the  Statutes  of  Uses  that  is  sufficient  to  create  a  valid  rent  charge.  In  a  note 
by  Lord  St.  Leonards  [288]  to  Gilbert  on  Uses,  p.  193,  it  is  said: — "Where  any 
person  stands  seised  of  any  lands  to  the  use  that  some  other  person  may  receive  a  rent 
thereout,  the  statute  executes  the  use  in  the  same  manner  as  if  a  sufficient  grant  had 
been  made  to  him  by  the  person  seised  to  the  use,  and  gives  the  cestui  que  use  a 
power  of  distress."  Whatever  may  be  the  form  of  a  deed,  if  the  intent  of  the  parties 
is  manifest  the  Court  will  give  effect  to  it;  for  it  is  an  established  rule  that  a  deed 
shall  never  be  laid  aside  as  void,  if  by  any  construction  it  can  be  made  good  :  Earl  of 
Clanrickard's  case  (Hob.  277),  Shep.  Touch.  82,  83.  Thus,  a  deed  which  could  not 
operate  as  a  bargain  and  sale  because  there  was  no  money  consideration,  nor  as  a 
release  because  there  was  no  lease  for  a  year,  nor  as  a  deed  of  confirmation  because 
the  grantees  were  neither  of  them  in  possession,  nor  as  a  feoffment  because  there  was 
no  livery  of  seisin,  was  held  to  operate  as  a  covenant  to  stand  seised  :  Doe  v.  Assignees 
of  Simpson  (2  Wils.  22  ;  S.  C.  Willes,  673),  2  Wms.  Saund.  p.  97,  note.  Here  the 
intention  is  clear,  that  there  should  be  a  rent  charge  recoverable  by  distress  and  not 
a  mere  equitable  charge.  Ferry  v.  JVaits  (3  M.  &  G.  775)  and  Haggerston  v.  Ilanbury 
(5  B.  &  C.  101)  also  shew  that  the  Court  will  construe  a  deed  so  as  to  give  effect  to 
it,  where  the  intention  is  manifest  that  an  estate  should  pass,  though  it  cannot  pass 
in  the  way  the  parties  intended.  The  language  of  the  deed  is  sufficient  to  raise  a 
use.  "  A  man  made  a  feoffment  sub  conditione  ea  intentione  that  his  wife  should 
have  lands  for  life,  remainder  to  his  youngest  son  in  fee.  The  feoffee  died  without 
making  any  estate.  The  heir  of  the  feoffor  entered,  but  it  was  resolved  that  there 
was  not  a  condition,  but  an  use,  which  was  executed  presently  according  to  the  intent:" 
Shep.  Touch,  p.  514. 

[289]  Quain,  in  reply,  referred  to  1  Smith's  Lead.  Cas.  p.  444,  Doe  d.  Roylance  v. 
Lightfoot  (8  M.  &  W.  553,  564). 

The  Court  directed  that  the  case  should  be  further  argued  on  the  point  as  to  the 
operation  of  the  Statute  of  Uses,  and  on  a  subsequent  day  (Feb.  12) 

Mathew  argued  for  the  plaintiff.  The  proviso  in  the  indenture  of  1838  is  a  good 
declaration  of  a  use  in  favour  of  Thomas  Billings,  his  heirs  and  assigns.  The  instrument 
will  operate  according  to  the  effect  which  the  parties  intended  to  give  to  it :  Sheppard's 
Touchstone,  by  Preston,  p.  514,  Sanders  on  Uses,  p.  95,  citing  Boydell  v.  Walthall 
(Moore,  722).  "Any  expression  whereby  the  mind  of  the  party  may  be  known  that 
such  a  one  shall  have  the  land  is  sufficient :  "  per  Holt,  C.  J.,  in  Jones  v.  Morley  {\2  Mod. 
159,  162).  No  special  words  are  necessary  to  create  a  use.  It  may  be  objected  that, 
there  being  a  use  declared  by  the  deed  to  the  mortgagees,  a  further  use  could  not  be 
declared  of  the  rent  to  Billings.  But  an  exception  to  the  general  rule,  that  a  use 
cannot  be  declared  upon  a  use,  was  established  in  Cromwell's  case  (2  Rep.  69  a.),  where 
a  recovery  was  suffered  of  lands  to  the  use  of  A.  and  his  heirs,  yielding  for  the  same 
a  rent  to  B. ;  and  it  was  urged  that  the  rent  ought  to  have  been  limited  out  of  the 
estates  of  the  recoverors,  and  not  out  of  the  possession  of  cestui  que  use ;  yet  it  was 
determined  that  the  rent  was  well  executed  by  the  statute.  He  referred  also  to 
Gilbert  on  Uses,  pp.  194  (note),  351  (note),  and  Sanders  on  Uses,  p.  275. 

The  Court  then  called  on 

Quain.  By  the  indentures  of  the  24th  and  25th  of  [290]  October,  1838,  the 
premises  are  conveyed  to  the  releasees  and  their  heirs,  to  hold  unto  the  releasees  and 
their  heirs  to  the  use  of  the  releasees  and  their  heirs,  subject  to  the  equity  of  redemp- 
tion. Now,  though  the  second  use  is  not  executed  by  the  statute,  it  prevents  any  other 
use  being  declared,  unless  the  case  of  a  rent  charge  is  an  exception.     In  Sanders  on  Uses, 
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p.  89,  it  is  said :  "  The  statute  says,  that  where  any  person  or  persons  stand  or  be 
seised  &e.  to  the  use,  confidence  or  trust  of  any  other  person  or  persons,"  &c.,  and 
therefore  if  a  use  be  limited  to  a  feoffee,  conusee,  recoveror  or  releasee,  such  use, 
generally  speaking,  is  not  executed  by  the  statute,  but  the  feoffee,  &c.,  is  in  by  the 
common  law.  In  this  case,  notwithstanding  the  grantee  is  in  by  the  common  law,  yet 
after  the  declaration  of  the  use  to  him  he  has  not  only  a  seisin  but  a  use,  although  not 
the  use  which  the  statute  requires ;  and  therefore  that  seisin,  which  before  the  limita- 
tion of  the  use  to  himself  was  open  to  serve  uses  declared  to  a  third  person,  is  by  the 
limitation  filled  up,  and  will  not  admit  of  any  other  use  being  limited  in  it,  upon  the 
principle  that  a  use  cannot  be  limited  upon  a  use:  see  also  pp.  166,  167.  The  rent 
charge  is  said  to  be  good  by  way  of  springing  use ;  but  there  is  no  seisin  to  serve  it, 
the  seisin  being  exhausted  by  the  first  declaration  of  use.  In  Cromwell's  case  (2  Rep. 
69  a.)  the  reservation  of  rent  came  after  the  declaration  of  uses,  and  the  Court  held 
the  reservation  good,  ut  res  magis  valeat,  quam  pereat.  But  the  explanation  of  that 
case  is  to  be  found  in  Cholmley's  case  (2  Rep.  54  a.)  where  Baron  Ewens  points  out 
that  if  the  use  and  possession  pass  tjuiquam  uno  flatu,  it  is  all  one  with  a  grant  of  the 
land  itself ;  "  for  if  the  use  should  pass  first,  then  rent  cannot  be  reserved  out  of  the 
use,  and  then  the  reservation  of  the  rent  would  be  void."  Next,  the  charge  of  the 
rent  is  within  the  rule  against  perpetuities.  The  proviso  is  that  as  soon  as  the  mort- 
gagees, [291]  or  other  person  claiming  under  them,  shall  enter,  the  premises  are  to 
be  charged  with  the  rent ;  Billings  is  to  have  possession  until  default.  At  the  time  of 
the  execution  of  the  deed  it  was  uncertain  whether  Billings  ever  would  make  default. 
If  he  did  make  default,  still  it  was  uncertain  whether  the  mortgagees  would  ever  enter. 
This,  therefore,  was  an  estate  to  begin  at  a  future  time,  which  might  or  might  not 
have  taken  effect  within  a  life  or  lives  in  being  and  twenty  one  years  after.  It  is 
a  rule  that  springing  uses  are  confined  to  the  limits  of  time  prescribed  by  courts  of 
justice  for  preventing  perpetuities:  1  Sanders  on  Uses,  p.  201.  In  Gilbert  on  Rents, 
p.  60,  the  author  questions  "  at  what  distance  of  time  charges  of  rent  may  be  allowed 
to  commence,  whether  it  must  not  be  after  the  lives  of  persons  in  esse ;  for  if  they 
be  indefinite  they  seem  to  have  the  same  tendency  to  a  perpetuity  as  any  contingent 
remainder  or  executory  interest :  and  the  bare  affection  of  a  perpetuity  is  sufficient 
to  damn  any  conveyance."  In  Gilbert  on  Uses,  p.  195  (note),  it  is  said,  "A  new  rent 
may  be  limited  to  commence  in  futuro  within  the  line  of  perpetuity."  The  conclusion 
drawn  by  Mr.  Lewis,  after  consideration  of  the  authorities,  is  that  a  rent  charge 
granted  independently  by  the  proprietor  of  the  soil,  or  reserved  to  him  in,  or  in 
consideration  of  a  disposition  of  the  fee,  must  be  observant  of  the  limits  of  perpetuity. 
Assuming,  then,  that  a  rent  charge  is  subject  to  the  rule  against  perpetuities,  it  is  not 
sufficient,  in  order  to  test  the  legality  of  a  limitation  within  this  rule,  to  inquire 
whether  it  be  capable  of  taking  effect  within  the  period  prescribed  by  the  rule ;  it 
must  be  so  framed  as  ex  necessitate  to  take  effect,  if  at  all,  within  that  period  :  Lewis 
on  Perpetuities,  p.  170.  In  an  opinion  of  Mr.  Hodgson,  quoted  in  Lewis  on  Per- 
petuities, Appendix,  p.  xxxv.,  it  is  said  that  the  rule  is,  that  "any  grant  or  limita- 
tion (of  a  rent  charge)  shall  be  void  if  it  is  not,  in  [292]  point  of  fact,  certain,  at  the 
time  of  creating  it,  that  it  will  attach  within  some  defined  period  of  a  life  in  being 
and  twenty  one  years."  The  rule  was  much  discussed  in  The  Duke  of  Nwfolk's  case 
(.3  Chan.  Cas.  1)  and  in  Stephens  v.  Stephens  (Cases  temp.  Talbot,  228).  Lastly,  the 
event  on  which  the  rent  was  to  be  charged  on  the  land  never  took  place,  because, 
in  fact,  the  mortgagees  never  entered. 

Mathew  in  reply.  The  mortgagees  entered  to  exercise  the  power  of  sale,  and  the 
vendee  entered  by  their  authority.  The  rent  is  not  within  the  policy  or  the  letter 
of  the  rule  against  perpetuities.  It  was  a  present  charge  of  a  contingent  rent,  always 
capable  of  being  defeated  by  the  beneficial  owner,  and  therefore  not  open  to  the 
suggested  objection  :  Lewis  on  Perpetuities,  pp.  560,  56  L  It  is  similar  to  a  power 
to  sell  real  estate,  to  be  exercised  without  any  restriction  in  point  of  time.  This, 
though  void  if  regarded  abstractedly  from  its  purposes  and  objects,  would  undoubtedly 
be  held  good  :  Lewis  on  Perpetuities,  p.  558.  If  the  rent  was  limited  to  an  unascer- 
tained person,  the  estate  could  not  be  dealt  with.  Here  however,  it  was  at  any  time 
capable  of  being  released  by  Billings  or  his  heirs.  The  present  case  ranges  itself* 
within  the  exception  to  the  rule  mentioned  in  Lewis  on  Perpetuities,  p.  501,  that 
where  a  limitation  is  made  to  take  eff'ect  on  two  alternative  events,  one  of  which  is 
too  remote,  and  the  other  valid  a3  within  the  prescribed  limits,  although  the  gift  be 
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void  so  far  as  it  depends  on  the  remote  event,  it  will  be  allowed  to  take  effect  on  the 
happening  of  the  alternative  one.  Biddle  v.  Perkins  (Hargr.  Accum.  93,  94,  n.),  Boyce 
V.  Manning  (2  C.  &  J.  334),  Longhead  v.  Phelps  (2  VV.  Bl.  704)  and  Monypenny  v. 
Deering  (2  De  Gex,  M'N.  &  G.  145)  are  instances  of  the  application  of  a  similar  [293] 
principle.  Here  the  rent  was  to  arise  on  the  execution  of  the  power  of  sale,  and  the 
trustees  did  enter  and  sell. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  a  special  case  for  the  opinion  of  the  Court  in  an  action  of 
replevin,  and  the  question  is  whether  the  rent  hereinafter  mentioned  was  an  existing 
rent  for  which  the  defendants  had  a  right  to  distrain. 

The  material  facts  are  these  : — Lewis  Bythesea  was  mortgagee  in  fee  simple  of  the 
lands  distrained  upon.  Thomas  Billings  was  owner  of  the  equity  of  redemption,  also 
in  fee ;  and  by  indentures  of  lease  and  release,  dated  the  24th  and  25th  of  October, 
1838,  made  between  Thomas  Billings  of  the  first  part,  Lewis  Bythesea  of  the  second 
part,  Pearson  Thompson  and  others  of  the  third  part,  and  John  Howard,  Digby 
Latimer  and  John  Bolton  of  the  fourth  part ;  after  reciting,  amongst  other  things  not 
material,  that  Thomas  Billings  was  in  want  of  50001.  upon  mortgage  of  the  said  lands, 
which  the  parties  of  the  fourth  part  had  agreed  to  lend  ;  and  that  Lewis  Bythesea  had 
agreed  to  release  and  assure  to  them  the  said  lands  freed  and  discharged  from  his 
mortgage :  The  indenture  witnessed,  that  Lewis  Bythesea  conveyed,  and  Thomas 
Billings  granted  and  confirmed,  the  said  lands :  To  have  and  to  hold  the  same  to  the 
parties  of  the  fourth  part,  their  heirs  and  assigns,  to  the  use  of  them,  &c.,  their  heirs 
and  assigns  for  ever ;  subject  to  a  proviso  for  redemption  on  payment  of  the  50001. 
and  interest.  Amongst  other  provisoes  there  was  one,  that  if  default  should  be  made 
in  payment  of  the  50001.  and  interest  at  the  time  appointed,  and  after  six  months' 
notice  in  writing  had  been  given  by  the  parties  of  the  fourth  part,  their  [294]  heirs, 
&c.,  to  Thomas  Billings  to  pay,  and  payment  not  being  made,  it  should  be  lawful  for 
the  parties  of  the  fourth  part,  their  heirs,  &c.,  to  make  sale  of  the  said  lands,  &c. 
The  release  also  made  provision  in  the  event  of  the  parties  of  the  fourth  part,  their 
heirs,  &c.,  or  any  other  person  or  persons  claiming,  or  to  claim  by,  from,  under  or  in 
trust  for  them,  under  or  by  virtue  of  any  power  therein  contained,  entering  into  or 
otherwise  becoming  possessed  of  the  lands.  In  which  event  it  was  provided  and 
expressly  agreed  and  declared  between  and  by  all  the  parties  to  the  deed,  that  from 
and  immediately  after  the  said  lands  should  have  been  so  entered  into,  or  possessed 
by  the  said  parties  of  the  fourth  part,  their  heirs,  &c.,  or  any  other  person,  or  persons 
as  aforesaid,  the  same  should  from  thenceforth  for  ever  thereafter  be,  and  the  same 
were  from  thenceforth  subjected  and  charged  with  and  to  the  payment,  to  the  said 
Thomas  Billings,  his  heirs  and  assigns,  of  the  annual  sum  of  401.  mentioned  in  articles 
of  agreement  of  the  1st  of  February,  1837,  and  the  same  should  thenceforth  be 
recovered  and  recoverable  by  distress  or  otherwise  upon  and  out  of  the  said  lands,  in 
such  and  in  the  same  way  as  rents  of  the  like  amount  might  be  recovered  and  recover- 
able upon  a  common  demise  for  years.  This  conveyance  was  executed  by  Mr.  Bythesea 
and  Mr.  Billings,  but  not  by  the  parties  of  the  fourth  part.  The  articles  of  agreement 
of  the  1st  of  February,  1847,  are  set  out  in  the  case,  and  they  were  made  between 
Thomas  Billings  of  the  first  part,  and  the  parties  to  the  said  conveyance  of  the  third 
part,  whereby  the  former,  being  owner  of  an  equity  of  redemption,  agreed  to  sell  to 
the  latter  the  said  lands  for  80001.,  subject  to  the  payment  of  401.  a  year  towards  the 
expenses  of  keeping  in  repair  certain  roads.  The  intended  purchase  was  afterwards 
abandoned,  but  the  401.  rent  or  annual  charge  mentioned  in  these  articles  is  the  same 
referred  to  in  the  release.  [295]  Default  was  made  in  payment  of  the  mortgage 
money  and  interest,  and  thereupon  the  mortgagees,  the  parties  of  the  fourth  part, 
entered  into  pos.session  for  the  purpose  of  exercising  their  power  of  sale ;  and  by 
indenture,  dated  6th  of  August,  1847,  they  conveyed  the  said  lands  to  Andrew  Taylor 
for  55001.,  subject  to  the  said  annual  sum  of  401.  Andrew  Taylor  afterwards  entered 
into  possession  of  the  lands,  and  duly  paid  the  said  annual  sum  of  401.  to  the  31st  of 
December,  1854.  By  an  indenture  of  the  5th  of  December,  1854,  the  lands  were 
conveyed  to  the  plaintiff,  in  fee  simple,  upon  a  purchase  by  him,  subject  to  the 
payment  of  the  said  annual  sum  of  401.  (but  so  far  only  as  the  same  might  be  legally 
chargeable  upon  or  affect  the  said  lands).     The  case  then  sets  out  some  indentures 
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whereby  the  said  rent,  or  annual  sum  of  401.  has  become  vested  in  the  defendants. 
The  plaintiff  neglected  to  pay  the  rent  or  annual  sum  for  three  years,  viz.,  from 
December,  1854,  to  December,  1857.  The  distress  in  question  was  made  by  the 
defendants  upon  the  plaintiff's  goods,  and  the  question  before  us  is  whether  it  was 
lawful. 

It  was  objected,  on  behalf  of  the  plaintiff,  that  the  charge  of  the  401.  a  year  was 
not  a  good  reservation  of  a  rent,  inasmuch  as  it  was  made  in  favour  of  Thomas  Billings, 
the  owner  of  the  equitable  estate,  whilst  by  law  a  good  reservation  of  rent  can  only  be 
made  to  the  legal  owner.  Several  authorities  were  cited,  Shep.  Touch.  80,  Co.  Litt. 
143  b.,  Chetham  v.  Williamson  (4  East,  469),  JVickham  v.  Hawker  (7  M.  &  W.  63);  and 
the  point  is  clear;  indeed  it  was  scarcely  disputed  by  the  learned  counsel  for  the 
defendants. 

Secondly,  it  was  objected  that  there  was  no  grant  of  a  rent  charge,  because  the 
releases  in  fee  simple  did  not  execute  the  deed  of  October  1838.  This  also  is  a  clear 
objection. 

[296]  But  it  was  argued  on  behalf  of  the  defendants  that  the  rent  was  well  created 
by  way  of  use ;  for  that  where  a  person  stands  seised  of  lands  to  the  use  that  another 
person  may  receive  a  rent  thereout,  the  statute  executes  the  use  as  if  a  grant  had  been 
made  of  the  rent  by  the  person  seised  to  the  use,  and  gives  the  cestui  que  use  a  power 
of  distress :  Lord  St.  Leonards'  note  to  Gilbert  on  Uses,  p.  193,  Cromwell's  case,  2  Rep. 
72  b. ;  and  that  such  new  rent  may  be  limited  to  commence  in  futuro  :  same  note, 
p.  195,  Fearne  on  Remainders,  p.  528;  and  that  in  order  to  create  a  use  no  technical 
words  are  necessary ;  and  that  it  is  only  essential  to  shew,  that  the  intention  was  that 
the  party  should  have  the  interest  or  estate ;  that  regard  is  to  be  had  to  the  mind  and 
intention  of  the  parties ;  and  whatever  may  be  the  words,  the  interest  will  operate 
according  to  the  effect  which  the  parties  intend  to  give  it:  Shep.  Touch.  514.  And, 
subject  to  the  objections  hereafter  mentioned,  we  think  these  principles  apply. 

The  parties  to  the  conveyance  by  lease  and  release  of  the  25th  of  October,  1838, 
distinctly  agree  and  declare,  that  forthwith  after  the  parties  of  the  fourth  part,  or  any 
one  claiming  by,  from  or  under  them,  should  enter  into  the  lands  (which  both  they 
themselves  and  Andrew  Taylor,  the  purchaser  from  them,  did),  the  lands  should 
thenceforth  for  ever  be  subjected  and  charged  with  a  payment  to  Thomas  Billings,  his 
heirs  and  assigns,  of  the  annual  sum  of  401.,  to  be  recovered  and  recoverable  by  distress. 
This  is  a  clear  declaration  of  intention  that  Thomas  Billings  should,  upon  the  event 
mentioned,  have  a  rent  of  401.  a  year  in  fee  simple. 

But  two  objections  were  made  by  the  learned  counsel  for  the  plaintiff:  hrst,  that 
the  habendum,  being  to  the  parties  of  the  fourth  part,  their  heirs  and  assigns,  to  the 
use  of  the  said  parties  of  the  fourth  part,  their  heirs  and  assigns  for  ever,  no  use  could 
be  afterwards]  created  or  limited.  It  is  [297]  quite  true,  no  use  in  the  law  can  be 
created  after  a  use.  In  a  conveyance  to  A.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs,  the  statute  operates  upon  the  use  and  exhausts  its  operation,  and  all  beneficial 
estates  in  the  land  itself  declared  upon  such  a  seisin  are  equitable  estates  or  trusts ; 
but  this  is  not  so  with  a  rent,  it  is  a  new  estate.  It  is  fed  out  of  the  seisin  of  A.  and 
his  heirs,  and  is  a  legal  estate  by  virtue  of  the  Statute  of  Uses.  It  is  precisely  the 
same  case  as  a  rent  declared  out  of  the  estate  of  the  bargainee  upon  a  bargain  and  sale> 
He  is  seised  by  virtue  of  the  statute :  the  use  to  himself  is  the  first  use,  and  any 
beneficial  estate  declared  upon  his  seisin  is  a  trust:  Shep.  Touch,  p.  510;  but  a  rent 
may  be  declared  out  of  his  estate  and  will  not  be  deemed  a  use  upon  a  use :  Lord 
St.  Leonards'  note  to  Gilbert  on  Uses,  p.  347.     This  objection  therefore  fails. 

The  second  objection  was  that  it  was  void  fur  remoteness ;  that  it  was  to  arise 
at  any  time,  however  distant,  when  the  parties  of  the  fourth  part,  or  their  heirs,  might 
enter  into  the  land,  and  therefore  might  arise  long  after  the  time  prescribed  by  law 
against  perpetuity.  It  is  quite  true  that  no  rent  can  be  lawfully  created  which  violates 
the  law  against  remoteness,  and  therefore  a  rent  could  not  be  granted  to  the  son  of 
an  unborn  son.  But  it  seems  to  be  an  error  to  call  this  rent  a  perpetuity,  in  an  illegal 
sense.  It  is  vested  in  Thomas  Billings  and  his  heirs.  He  or  his  heirs  may  sell  it,  or 
release  it,  at  their  pleasure.  A  rent  in  fee  simple  may  be  granted  to  a  man  and  heirs  to 
continue  for  ever.  Why,  therefore,  may  not  one  be  granted  to  commence  at  any  time 
however  remote  1  It  is  only  a  part  of  the  estate  in  fee  simple  of  the  rent.  A  perpetuity 
arises  when  a  rent  is  granted  to  a  person  who  may  not  be  in  esse  until  after  the  line 
of  perpetuity  be  passed ;  but  when  the  estate  in  the  rent  is  vested  in  an  existing 


854  SEMPLE    V.  NICHOLSON  4  H.  &  N.  298. 

person  and  his  heirs  in  fee  simple,  who  may  deal  with  it  at  his  or  their  pleasure,  and 
as  [298]  he  or  they  think  fit,  we  think  it  is  not  subject  to  the  objection  of  remoteness, 
notwithstanding  that  its  actual  enjoyment  may  depend  upon  a  contingency  which 
may  never  happen,  or  may  happen  at  any  time  however  distant.  For  these  reasons 
we  think  the  rent  was  well  created,  and  that  the  distress  for  it  was  lawful. 
Judgment  for  the  defendant. 

Semple  v.  Nicholson.  Feb.  12,  1859. — An  unstamped  warrant  of  attorney  is  not 
available  at  law  or  in  equity ;  and  the  Court  will  not  allow  it  to  be  taken  off  the 
file  for  the  purpose  of  being  stamped,  so  as  to  give  it  a  priority  over  a  subsequent 
judgment  creditor  who  has  filed  a  stamped  warrant  of  attorney. — In  future  no 
warrant  of  attorney  permitted  to  be  filed  without  a  proper  stamp. 

[S.  C.  28  L.  J.  Ex.  217.] 

In  this  case  judgment  had  been  entered  up  by  the  plaintiff  against  the  defendant 
on  five  warrants  of  attorney.  The  last  judgment  was  entered  up  on  the  26th  January, 
1856.  All  these  warrants  of  attorney  were  filed  without  stamps.  On  the  20th  August, 
1856,  one  Mawson  entered  up  judgment  against  the  defendant  on  a  warrant  of  attorney 
which  was  filed  with  a  proper  stamp.  The  plaintiff's  attorney  had  frequently  filed 
warrants  of  attorney  without  any  stamp  upon  them,  and  on  several  occasions  the 
clerk  of  the  judgments  had  remonstrated  with  him  for  so  doing ;  but  he  persisted 
in  filing  them,  and  said  that  he  would  do  so  at  his  own  personal  risk.  It  appeared 
that  unstamped  warrants  of  attorney  had  also  been  occasionally  filed  by  other  attornies. 

Lush  moved  for  a  rule  to  shew  cause  why  the  warrants  of  attorney  should  not  be 
taken  off  the  file  for  the  purpose  of  being  stamped  (Jan.  31).  The  Court  has  power 
to  allow  the  warrants  of  attorney  to  be  stamped.  The  13  &  14  Vict.  c.  97,  s.  12, 
after  reciting  that,  "for  securing  the  due  payment  of  the  stamp  duties  imposed  by  law 
on  deeds  and  other  instruments,  it  is  expedient  to  alter  the  terms  and  [299]  conditions 
on  which  any  such  deed  or  instrument  may  be  stamped  after  the  execution  or  signing 
thereof,"  enacts,  "  that  where  any  deed  or  instrument  liable  to  stamp  duty  shall  be 
executed  before  it  is  stamped,  there  shall  be  paid  over  and  above  the  stamp  duty 
by  way  of  penalty  the  sum  of  101. ;  and  where  the  duty  shall  exceed  the  sum  of  101. 
there  shall  be  paid  by  way  of  penalty,  in  addition  to  the  said  sum  of  101.,  interest 
on  the  duty  at  the  rate  of  5  per  cent,  per  annum  from  the  date  or  execution  of  the 
deed  or  instrument."  The  Commissioners  are  then  expressly  required,  on  payment 
of  the  duty  and  penalty,  to  cause  the  deed  or  instrument  to  be  stamped.  The  section 
proceeds  to  say  that  "  no  such  deed  or  instrument  shall  be  pleaded  or  given  in  evidence, 
or  admitted  to  be  good,  useful  or  available  in  law  or  equity,  until  the  same  shall  be 
duly  stamped  as  aforesaid."  Then  follows  a  proviso,  that  where  it  shall  appear  to  the 
Commissioners,  "  upon  oath  or  otherwise,  to  their  satisfaction,  that  any  deed  or  instru- 
ment has  not  been  duly  stamped  previously  to  its  being  executed,  by  reason  of  accident, 
mistake,  inadvertency,  or  urgent  necessity,  and  without  any  wilful  design  or  intention 
to  defraud  her  Majesty,  &c.,  of  the  duty  chargeable  in  respect  thereof,  or  to  evade  or 
delay  the  payment  of  such  duty,  then  and  in  any  such  case,  if  such  deed  or  instrument 
shall  within  twelve  calendar  months  after  the  first  signing  or  executing  of  the  same 
by  any  person,  be  brought  to  the  said  Commissioners  in  order  to  be  stamped,  and  the 
stamp  duty  chargeable  thereon  by  law  shall  be  paid,"  the  Commissioners  may,  if  they 
think  fit,  remit  the  penalty,  and  thereupon  every  such  deed  or  instrument  shall  be  as 
valid  and  available  in  law  as  it  would  have  been  if  it  had  been  duly  stamped  before 
the  signing  or  executing  of  the  same.  The  first  branch  of  the  section  provides  for  a 
wilful  omission  to  stamp  the  document,  and  in  that  case  a  penalty  is  imposed ;  but 
[300]  where  the  neglect  to  stamp  has  arisen  from  mere  inadvertence,  the  Commis- 
sioners may  remit  the  penalty.  The  5  &  6  Wm.  &  M.  c.  21,  s.  11,  contained  a 
provision  in  the  same  terms  as  the  13  &  14  Vict.  c.  97,  s.  12,  that  no  unstamped 
document  should  be  available  in  law  or  equity,  but,  under  the  former  Act,  the  Courts 
allowed  unstamped  instruments  to  be  taken  off  the  file  to  be  stamped.  [Channel!,  B. 
In  Clarke  v.  Jones  (3  Dow.  P.  C.  277)  the  Court  refused  to  grant  a  rule  for  setting 
aside  a  cognovit,  at  the  instance  of  the  defendant,  because  it  was  not  stamped. 
Parke,  B.,  there  said: — "The  objection  to  the  stamp  would  be  of  no  avail,  as  they 
could  get  it  stamped  before  cause  was  shewn."]     That  case  is  an  authority  that,  if  this 
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application  bad  been  merely  opposed  by  the  defendant,  the  Court  would  have  granted 
the  rule.  Then  what  locus  standi  has  a  third  party  ?  [Pollock,  C.  B.  Is  there  any 
authority  that  the  Court  will  grant  an  application  like  this  to  the  prejudice  of  a  third 
person .  who  has  filed  a  stamped  warrant  of  attorney,  and  thereby  got  a  valid  security 
for  his  debt.  Channell,  B.  In  Newlaiid  v.  Watkin  (9  Bing.  1 13),  where  the  Court  set 
aside  a  warrant  of  attorney  which  operated  to  charge  an  ecclesiastical  benefice,  upon 
the  application  of  a  person  who  had  a  subsequent  warrant  of  attorney,  the  13  Eliz. 
c.  20,  s.  1,  rendered  the  former  warrant  of  attorney  utterly  void.]  It  has  been  the 
constant  practice  to  file  unstamped  warrants  of  attorney.  In  Archb.  Pract.  p.  887, 
9th  ed.,  it  is  said  : — "  But  although  the  warrant  be  not  stamped  at  all,  or  be  improperly 
stamped  and  therefore  unavailable,  yet  it  may  be  made  available  on  payment  of  the 
penalty  and  getting  a  proper  stamp  fixed ;  and  this  may  be  done  even  after  a  rule  nisi 
obtained  to  set  aside  a  judgment  on  the  warrant  for  the  want  of  or  defect  in  the 
stamp."  Courts  of  equity  have  recognised  the  distinction  between  an  agreement  that 
may  [301]  be  stamped  on  payment  of  the  penalty,  and  one  on  which  no  action  can 
be  brought  unless  stamped  :  Huddleston  v.  BristowXll  Ves.  595).  [Martin,  B.,  referred 
to  Pitman  v.  Humfrey  (2  Tyr.  500).] 

Hawkins  and  Field,  for  Mawson,  shewed  cause  in  the  first  instance,  and  also 
moved  to  set  aside  the  unstamped  warrants  of  attorney.  The  unstamped  warrants 
of  attorney  are  void  as  against  a  third  party  who  has  filed  a  stamped  warrant  of 
attorney  :  Uarrod  v.  Benton  (8  B.  &  C.  217),  Martin  v.  Martin  (3  B.  &  Adol.  934).  The 
provision  in  the  13  &  14  Vict.  c.  97,  s.  12,  which  enables  the  Commissioners  to  cause 
an  unstamped  instrument  to  be  stamped  within  twelve  months  after  its  execution, 
without  payment  of  the  penalty,  where  the  omission  to  stamp  has  arisen  from  inad- 
vertence, does  not  apply  to  this  case,  for  here  there  was  a  wilful  omission  to  stamp, 
for  the  plaintiff^'s  attorney  was  informed  by  the  officer  that  he  ought  not  to  file  the 
warrants  of  attorney  without  their  being  stamped,  and  he  said  that  he  would  do  so 
on  his  own  responsibility.  Then  the  statute  expressly  says  that  no  unstamped  deed 
or  instrument  shall  be  good,  useful,  or  available  in  law  or  equity.  In  defiance  of 
that  enactment,  the  plaintiff  has  filed  these  warrants  of  attorney,  and  seeks  to  set 
up  the  judgments  signed  upon  them  as  valid  in  law.  [Martin,  B.  The  statute  says 
that  "  no  such  deed  or  instrument  shall  be  pleaded."  Could  profert  have  been  made 
of  it  before  the  Common  Law  Procedure  Act,  1852?]  According  to  the  words  of  the 
Act,  an  unstamped  instrument  is  not  available  for  any  purpose.  (Lush  referred  to 
Rogers  v.  James  (2  Marsh.  425).)  The  judgments  were  entered  up  on  warrants  of 
attorney  which  the  statute  has  declared  were  invalid,  and  the  stamping  [302]  these 
warrants  of  attorney  cannot  give  the  judgments  a  retrospective  eflect.  Beardon  v. 
Swaby  (4  East,  188)  and  Pitman  v.  Humfrey  (2  Tyr.  500)  shew  that  these  judgments 
are  irregular  and  invalid.  The  authorities  relied  on  by  the  other  side  only  amount 
to  this,  that  where  an  application  is  made  to  set  aside  an  unstamped  instrument,  and 
at  the  time  of  shewing  cause  it  is  produced  with  the  proper  stamp  affixed,  the  Court 
will  not  inquire  when  it  was  stamped. 

Lush,  in  reply.  The  latter  part  of  the  clause,  which  says  that  "  thereupon  every 
such  deed  or  instrument  shall  be  as  valid  and  available  in  law  as  it  would  have  been 
if  it  had  been  duly  stamped  before  the  signing  or  executing  of  the  same,"  applies  to 
the  whole  enactment.  The  judgments  are  not  void.  [Martin,  B.  In  Beardon  v. 
Swaby  (4  East,  188)  the  Court  set  aside  the  judgment.]  In  Tilsley  on  Stamps,  p.  326, 
an  Anomjmous  case.  (2  Salk.  612)  is  referred  to,  where  "the  Court  observed  that  there 
might  be  reason  for  refusing  such  a  warrant  of  attorney  in  evidence,  but  none  for 
making  it  void ;  for  that  there  was  nothing  in  the  Act  importing  it."  A  third  party, 
who  may  be  prejudiced  by  a  judgment  against  his  debtor,  cannot  object  that  no 
attorney  attested  the  execution  of  the  warrant  of  attorney  on  which  such  judgment 
is  founded  :  Chipp  v.  Harris  (5  M.  &  W.  430).  So  here  it  is  not  competent  for  a  third 
party  to  object  that  these  warrants  of  attorney  are  not  stamped.  It  would  be  a  hard- 
ship on  the  plaintiff,  who  is  an  innocent  party,  if  he  were  to  suffer  from  the  act  of  his 
attorney  in  filing  the  unstamped  warrants  of  attorney. 

Cur.  adv.  vult. 

Pollock,  C,  B.  In  this  case  Mr.  Lush  moved  for  a  [303]  rule  to  take  five 
warrants  of  attorney  off  the  file  for  the  purpose  of  their  being  stamped.  Against 
that  rule  cause  was  shewn  in  the  first  instance  by  Mr.  Hawkins  on  behalf  of  a  person 
who  had  entered  up  judgment  on  a  warrant  of   attorney  which  was  stamped,  but 
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which  judgment  was  subsequent  to  the  judgments  entered  up  on  the  five  warrants  of 
attorney,  and  which  Mr.  Hawkins  also  moved  to  set  aside.  The  question  is,  in  what 
way  is  the  Court  to  deal  with  these  two  applications'?  Undoubtedly,  there  are 
instances  in  which  applications  have  been  made  to  remove  warrants  of  attorney  from 
the  ^file  for  the  purpose  of  being  stamped,  and  the  argument  presented  to  us  has 
certainly  this  weight  in  it,  that  by  the  13  &  14  Vict.  c.  97,  s.  12,  a  party  is  entitled 
to  have  an  instrument  stamped  within  a  certain  time  without  the  payment  of  a  penalty, 
and  after  a  certain  time  on  payment  of  a  penalty,  which  seems  to  be  annexed  as  a 
right  or  privilege  given  to  the  subject  without  any  other  condition  being  imposed. 
The  enactment  also  enables  the  Commissioners  of  Inland  Revenue  to  stamp  a 
document  within  twelve  months  after  its  execution  without  the  payment  of  a  penalty, 
if  the  Commissioners  are  satisfied  that  there  has  not  been  any  intention  to  defraud 
the  Crown  of  the  duty.  Here,  however,  there  was  nothing  which  would  justify  them 
in  granting  that  indulgence.  It  was  argued  by  Mr.  Lush  that  the  Legislature 
contemplated  the  stamping  of  documents  after  their  execution,  and  that  they  had 
provided  for  what  may  be  called  the  indifference  of  persons  to  the  revenue  laws. 
This  Court,  however,  has  a  very  different  duty  to  perform  from  that  which  belongs 
to  the  Commissioners  of  Inland  Revenue.  In  this  case  we  find  that  a  party  obtained 
a  valid  judgment  on  a  warrant  of  attorney  after  judgments  had  been  entered  up  on  the 
five  unstamped  warrants  of  attorney,  and  the  effect  [304]  of  taking  those  warrants  of 
attorney  off  the  file  and  getting  them  stamped  would  be  to  defeat  the  valid  judgment; 
and  I  think  we  ought  to  hold,  in  the  language  of  the  legislature,  that  an  unstamped 
document  shall  not  be  ''good,  useful  or  available  in  law  or  equity."  We  ought  to 
look  at  the  legal  rights  of  the  parties ;  and  we  find  that  one  has  obeyed  the  law  and 
obtained  a  judgment  "good,  useful  and  available  in  law  and  equity,"  while  the  other 
has  broken  the  law,  for  the  law  says  that  documents  shall  be  stamped  before  execu- 
tion ;  and  the  permission  to  stamp  them  afterwards  is  an  indulgence,  although  it  may 
be  claimed  as  a  right  when  it  does  not  interfere  with  the  rights  of  other  parties. 
Here,  however,  the  party  who  has  broken  the  law,  and  has  a  judgment  which  is  not 
"good,  useful  or  available  at  law  or  in  equity,"  asks  us  to  allow  him  to  take  his 
warrants  of  attorney  off  the  file  in  order  to  get  them  stamped,  and  so  obtain  a  priority 
over  another  person  who  has  not  broken  the  law,  but  who  has  a  good  and  valid 
judgment.  It  would  be  manifestly  unjust  so  to  deal  with  the  records  of  the  Court 
and  the  legal  rights  of  the  other  party.  He  is  entitled  to  say,  "  Why  am  I  to  be 
deprived  of  that  which  is  at  present  my  legal  right?  It  is  true  another  person  has  a 
judgment,  but  it  is  founded  on  a  warrant  of  attorney  that  is  not  available.  I,  having 
obeyed  the  law,  have  a  judgment  that  is  perfectly  free  from  objection,  and  you  are 
asked  to  destroy  its  effect  and  give  an  advantage  to  a  person  who  has  broken  the  law." 
The  judgments  entered  up  on  the  unstamped  warrants  of  attorney  must  be  considered 
as  having  passed  per  incuriam ;  and  we  approve  of  an  order  which  has  been  given, 
that  in  future  no  judgment  shall  be  signed  on  an  unstamped  warrant  of  attorney. 
Therefore  the  application  to  take  the  warrants  of  attorney  off  the  file  for  the  purpose 
of  being  stamped  must  be  re-[305]-fused.  The  judgments  must  be  set  aside ;  after 
which  the  parties  may  take  the  warrants  of  attorney  off  the  file,  get  them  stamped, 
and  then  sign  fresh  judgment. 

Martin,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  this  case  comes 
within  the  very  words  of  the  13  &  14  Vict.  c.  97,  s.  12.  No  doubt,  cases  are  to  be 
found  in  the  books  where  warrants  of  attorney  have  been  allowed  to  be  taken  off  the 
file  in  order  to  be  stamped ;  but  in  this  case  the  party  received  distinct  notice  from 
the  officer  that  it  was  improper  to  file  these  unstamped  warrants  of  attorney,  and  he 
persisted  in  doing  so.  I  should  regret  if  the  misfortune  attendant  upon  it  had  fallen 
on  a  person  who  had  not  been  warned  ;  but  here  the  party  had,  and  therefore  he 
cannot  complain  of  the  consequences.  The  13  &  14  Vict.  c.  97,  s.  12,  after  having 
provided  for  the  payment  of  a  penalty  for  not  stamping  documents  before  execution, 
enacts  "that  no  such  deed  or  instrument  shall  be  pleaded  or  given  in  evidence,  or 
admitted  to  be  good,  useful  or  available  in  law  or  equity,  until  the  same  shall  be  duly 
stamped  as  aforesaid."  The  application  to  us  is  to  allow  a  judgment  signed  upon  an 
unstamped  warrant  of  attorney  to  be  treated  as  "good,  useful  and  available  in  law  and 
equity."  If  we  were  to  allow  it,  the  judgment  would  stand  as  a  valid  judgment  against 
the  rights  of  third  persons.  That  seems  to  me  an  interference  with  rights  which  we 
ought  not  to  sanction.     We  are  bound  by  the  act  of  parliament  to  protect  third  persons, 
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which  we  should  not  be  doing  if  we  were  to  allow  an  act  which  would  have  a  retrospective 
operation  with  respect  to  other  judgments. 

Watson,  B.  I  am  of  the  same  opinion.  The  Stamp  Acts  on  this  subject  are  the 
5  &  6  Vict.  c.  82,  the  8  &  9  Vict.  c.  2,  the  11  &  12  Vict.  c.  9,  and  the  13  &  14  Vict. 
[306]  c.  97,  the  latter  of  which  repeals  certain  stamp  duties  and  substitutes  other  rates. 
The  consequence  of  allowing  these  unstamped  warrants  of  attorney  to  be  taken  ofi"  the 
file  for  the  purpose  of  being  stamped  would  be  to  make  them  "  good,  useful  and  available 
in  law  and  equity."  But  at  the  time  they  were  filed  they  were  not  so ;  and  the  plaintiff 
is  in  the  same  situation  as  a  person  who  has  entered  up  judgment  without  any  authority. 
It  was  objected  that  the  subsequent  judgment  creditor,  who  had  filed  a  warrant  of 
attorney  duly  stamped,  had  no  locus  standi.  That  is  not  so,  because,  if  he  has  an 
interest  in  defeating  an  invalid  judgment,  he  has  a  right  to  apply  to  the  Court  for  that 
purpose.  The  case  of  Martin  v.  Martin  (3  B.  &  Adol.  934),  is  an  express  authority  to 
that  effect.  There  Taunton,  J.,  said  :  "  1  always  doubted  whether  we  could  interfere 
at  the  instance  of  a  third  person,  but  I  think  in  this  case  the  Court  may  do  so  by  virtue 
of  their  general  jurisdiction  over  warrants  of  attorney,  and  because  this  is  a  fraudulent 
transaction."  In  this. case  a  judgment  creditor  comes  forward  who  has  a  properly 
stamped  warrant  of  attorney,  and  though  his  judgment  is  subsequent  to  the  others  he 
has  a  right  to  insist  on  his  interest  in  that  judgment,  and  the  Court  ought  not  to  allow 
the  unstamped  warrants  of  attorney  to  be  taken  off  the  file  in  order  to  defeat  it.  The 
plaintiff's  attorney  had  filed  many  unstamped  warrants  of  attorney,  and  was  told  by 
the  ofiicer  that  it  was  improper  to  do  so ;  but  he  persisted  in  it,  knowing  that  he  was 
defrauding  the  revenue ;  and  it  would  be  a  strong  measure  for  us  to  decide  that,  on 
payment  of  the  penalty  of  101.,  he  ought  to  be  allowed  to  take  the  warrants  of  attorney 
off  the  file  and  get  them  stamped.  It  was  said  that  it  would  be  a  hardship  on  the 
client,  who  is  an  innocent  party,  to  suffer  from  the  act  of  his  attorney ;  but  if  he  should 
sustain  any  loss  he  has  his  remedy  by  [307]  action.  For  these  reasons  I  concur  with 
the  other  members  of  the  Court  that  the  rule  to  take  these  warrants  of  attorney  off  the 
file  for  the  purpose  of  getting  them  stamped  should  be  refused. 

Application  to  take  the  warrants  of  attorney  off  the  file  for  the  purpose  of  being 
stamped  refused ;  the  other  party  to  apply  to  a  Judge  at  Chambers  to  set  them  aside. 

Allaway  and  Another  v.  Wagstaff.  Feb.  9,  1859. — The  68th  section  of  the 
1  &  2  Vict.  c.  43,  for  regulating  the  working  of  mines  in  the  Forest  of  Dean, 
provides  that  every  free  miner  entitled  to  any  gale  within  any  inclosed  lands, 
shall  pay  to  the  owner  of  such  lands  compensation  for  surface  damage  occasioned 
by  opening  or  working  any  gale  therein  or  thereon,  which  compensation  shall  be 
determined  by  the  gaveller  or  deputy  gaveller ;  and  if  not  paid  within  ten  days 
after  making  an  award  by  him,  and  a  copy  thereof  served  on  the  party  required 
to  pay  the  same,  the  amount  may  be  recovered  by  action.  The  declaration  in  an 
action  under  that  section,  alleged  that  the  deputy  gaveller  awarded  that  the 
amount  of  compensation  for  surface  damage  done  to  the  inclosed  lands  of  the 
plaintiffs,  by  the  working  of  a  gale  therein  or  thereon  by  the  defendant,  was  601. 
The  plea  set  out  the  award,  by  which  the  deputy  gaveller,  after  reciting  that 
application  had  been  made  to  him  to  determine  the  compensation  for  surface 
damage  to  lands  and  buildings  of  the  plaintiffs,  alleged  to  be  inclosed  lands, 
awarded  that  the  amount  of  compensation  for  surface  damage  to  the  said  lands 
and  buildings,  by  reason  of  the  working  thereon  and  thereunder  by  the  defendant, 
was  601. ;  but  whether  the  said  lands  and  buildings  were  inclosed  lands  within 
the  statute  he  made  no  award. — Held  :  First,  that  the  award  was  good,  although 
the  deputy  gaveller  had  not  found  that  the  lands  were  inclosed. — Secondly,  that, 
assuming  "  surface  damage  "  to  mean  damage  on  the  surface,  the  award  was  not 
bad,  because  the  deputy  gaveller  had  found  that  the  damage  was  occasioned  by 
working  under  the  lands,  for  by  such  working  there  might  be  damage  on  the 
surface. — Thirdly,  that  as  the  word  "  lands  "  comprehends  buildings,  the  declara- 
tion was  good,  although  it  appeared  by  the  award  that  the  compensation  was  in 
respect  of  the  land  and  buildings. 

[S.  C.  29  L.  J.  Ex.  51.] 

The  declaration  stated,  that  the  defendant,  at  the  time  of  the  doing  and  occasioning 
the  surface  damage  hereinafter  mentioned,  was  entitled  to  a  certain  gale  within  certain 
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enclosed  lands  of  the  Hundred  of  Saint  Briavels,  in  the  county  of  Gloucester,  in  and 
under  the  lands  of  the  plaintiffs  hereinafter  next  mentioned,  and  the  plaintiffs  were 
the  owners  of  such  enclosed  lands ;  and  certain  surface  damage  was  done  and  was 
occasioned  to  such  enclosed  lands  of  the  plaintiffs  by  reason  or  means  of  the  working 
of  the  said  gale,  and  for  which  surface  damage  the  plaintiffs,  before  the  [308]  making 
of  the  award  hereinafter  mentioned,  were  entitled  to  a  full  and  fair  compensation  in 
money,  pursuant  to  the  statute  made  and  passed,  &c.  (1  &  2  Vict.  c.  43) ;  and  which 
compensation  was  to  be  ascertained  and  determined  by  the  gaveller  or  deputy  gaveller 
for  the  time  being,  pursuant  to  the  said  statute.  That  John  Atkinson  was  the  deputy 
gaveller  for  the  time  being  of  and  for  her  Majesty's  Forest  of  Dean,  in  the  county  of 
Gloucester,  and  duly  authorized  and  empowered  under  and  by  virtue  of  the  said  statute 
to  ascertain  and  determine  the  said  compensation.  That  the  said  John  Atkinson 
afterwards,  to  wit,  on  the  24th  May,  a.d.  1858,  duly  made  his  final  award  under  his 
hand  and  seal,  whereby,  after  reciting  that  on  the  5th  August,  1857,  application  had 
been  made  to  him  as  H.  M.  deputy  gaveller  for  the  time  being  of  and  for  her  Majesty's 
Forest  of  Dean,  in  the  county  of  Gloucester,  by  or  on  behalf  of  the  plaintiffs,  to 
ascertain  and  determine  under  and  by  virtue  of  the  powers  and  authorities  contained 
in  and  given  to  him,  as  such  deputy  gaveller  as  aforesaid  for  the  time  being,  in  and 
by  the  68th  section  of  the  said  statute,  the  full  and  fair  amount  of  compensation  in 
money  for  the  said  surface  damage ;  and  that  he,  the  said  deputy  gaveller,  did  by  a 
certain  notice  in  writing  under  his  hand  addressed  to  the  plaintiffs  and  James  Wintle, 
their  attorney,  and  also  to  the  defendant,  give  notice  that  he  would  proceed  to  the 
hearing  of  the  said  parties  respectively,  by  themselves  and  their  respective  counsel, 
attornies  and  witnesses,  and  evidence  touching  and  concerning  the  matters  and  premises 
aforesaid ;  and  that  he  would  at  the  time  and  place  aforesaid  attend  and  proceed  to 
and  with  the  hearing  of  the  said  matters  and  premises ;  and  that  the  said  notice  had 
been  duly  served  upon  the  said  parties  respectively  a  reasonable  time  before  the  day 
appointed  for  the  said  hearing;  and  that  he,  the  said  John  Atkinson,  as  such  deputy 
gaveller,  having  attended  at  the  time  and  place  appointed  for  the  [309]  hearing  of  the 
said  parties  touching  the  matters  and  premises  aforesaid,  had  been  attended  by  the 
said  parties  or  their  agents  respectively,  and  heard  and  saw  all  things  which  by  the 
several  parties  or  either  of  them  it  was  desired  he  should  hear  or  see,  and  inspected 
the  said  land  and  the  said  gale  and  the  workings  thereof :  He,  the  said  John  Atkinson, 
ascertained,  determined  and  awarded  that  the  full  and  fair  amount  of  compensation 
in  money  for  the  said  surface  damage  so  done  and  occasioned  to  the  said  enclosed 
lands  of  the  plaintiffs  by  reason  or  means  of  the  working  of  the  said  gale  therein  or 
thereon  by  the  defendant,  was  the  sum  of  sixty  pounds  sterling.  Averments  :  That  a 
copy  of  the  award  was  afterwards  served  upon  the  defendant,  he  being  the  party 
required  to  pay  the  amount  of  the  said  compensation  :  and  ten  days  from  the  time  of 
the  making  of  the  said  award  and  from  serving  such  copy  as  aforesaid  had  elapsed 
before  the  commencement  of  this  suit :  and  that  all  things  were  done  and  had  happened 
which  it  was  necessary  should  have  been  done  and  should  have  happened  to  give  validity 
to  the  award  and  to  entitle  the  plaintiffs  to  maintain  this  action  for  compensation  awarded 
as  aforesaid.     Breach  :  Nonpayment. 

Plea,  setting  out  the  award,  which  (so  far  as  material)  was  as  follows  : — Whereas, 
on  the  5th  August,  1857,  application  was  made  to  me,  as  her  Majesty's  deputy 
gaveller  for  the  time  being,  of  and  for  her  Majesty's  Forest  of  Dean,  in  the  county 
of  Gloucester,  by  or  on  behalf  of  a  certain  Company  of  Proprietors,  called  or  known 
as  the  Cinderford  Iron  Company,  at  Cinderford,  in  the  said  county  of  Gloucester,  to 
ascertain  and  determine,  under  and  by  virtue  of  the  powers  and  authorities  contained 
in  and  given  to  me,  as  such  deputy  gaveller  for  the  time  being,  in  and  by  the  68th 
section  of  a  certain  act  of  parliament  made  and  passed  &c.  (1  &  2  Vict.  c.  43),  the  full 
and  fair  amount  of  com-[310]-pensation  in  money  for  certain  surface  damage  which  it 
was  alleged  by  the  said  Company  of  Proprietors  had  been  done  or  occasioned  to  certain 
lands,  mill-house,  and  premises  (that  is  to  say),  a  certain  parcel  of  land  containing,  by 
admctisurement,  three  perches,  with  a  messuage  or  dwelling-house,  called  the  mill- 
house,  and  two  several  out-buildings,  erected  and  being  upon  the  same  land;  all  in  the 
occupation  of  George  Bright,  as  tenant  thereof,  and  bounded,  &c.  (setting  out  the 
boundaries) ;  all  which  said  parcel  of  land,  dwelling-house,  and  two  several  buildings 
are  situate  on  a  portion  of  the  place  called  Ruspidge  Common,  within  the  said  Hundred 
of  Saint  Briavels,  in  the  said  county  of  Gloucester  and  by  the  said  Company  of 
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Proprietors  alleged  to  be  inclosed  land  within  the  said  Hundred  of  Saint  Briavels,  and 
of  which  they  claimed  to  be  the  owners,  by  reason  or  means  of  the  working  of  a  certain 
gale,  pit  level,  or  work,  at  Cinderford  aforesaid,  and  within  the  Forest  and  Hundred 
aforesaid,  in  the  said  county  of  Gloucester,  called  or  known  as  the  Cinderford  Bridge 
Colliery,  in  and  under  the  said  premises,  by  one  William  WagstaflF,  the  owner  of  the 
said  gale.  (The  award  then  recited  the  notice,  its  service,  and  that  the  arbitrator  had 
been  attended  by  the  parties,  &e.,  as  stated  in  the  declaration.)  Now  I  do  determine, 
find,  and  award,  touching  and  concerning  the  premises,  in  manner  following  (that  is  to 
say) :  I  find,  determine,  and  award  that  surface  damage  hath  been  done,  as  alleged  in 
the  said  application,  to  the  said  land  and  to  the  said  mill-house  and  premises  herein- 
before described,  by  reason  or  means  of  the  working  of  the  said  gale,  to  wit,  the  said 
Cinderford  Bridge  Colliery,  by  the  said  William  WagstafF  in  and  under  the  said  land, 
mill-house,  and  premises.  And  I  find,  determine,  and  award  that  the  full  and  fair 
amount  of  compensation  in  money  for  such  surface  damage,  so  done  and  occasioned  to 
the  said  land  and  mill-[311]-house  and  premises  by  reason  or  means  of  the  working 
of  the  said  gale  therein  and  thereunder  by  the  said  William  WagstafF,  the  owner 
thereof,  is  the  sum  of  sixty  pounds  sterling ;  but  whether  the  said  land,  mill-house, 
and  premises  are  or  are  not  inclosed  lands  of  the  said  Hundred  within  the  meaning 
of  the  statute  1  &  2  Vict.  c.  43, 1  do  not  make  or  give  any  award,  admission,  or  opinion 
whatever.  In  witness,  &c.  And  the  defendant  says  that  the  said  supposed  award 
was  and  is  wholly  null  and  void. 

Demurrer  and  joinder  therein. 

Phipson  (Pigott,  Serjt.,  with  him),  in  support  of  the  demurrer.  The  question 
depends  on  the  construction  of  the  68th  section  (a)  of  the  1  &  2  Vict.  c.  43.  Three 
objections  are  made  to  the  award.  First,  that  the  68th  section  applies  only  to  inclosed 
lands  within  the  Hundred,  and  the  deputy  gaveller  has  not  found  that  the  lands  in 
question  are  inclosed.  Secondly,  that  the  damage  to  which  [312]  the  section  extends 
is  only  surface  damage  occasioned  by  working  in  or  on  the  lands,  and  does  not  extend 
to  surface  damage  occasioned  by  working  under  the  lands.  Thirdly,  the  declaration 
is  for  damage  to  inclosed  lands ;  the  award  is  in  respect  of  lands  and  buildings.  As 
to  the  first  objection  :  though  the  award  does  not  shew  that  these  are  inclosed  lands, 
the  declaration  states  that  they  are ;  and,  as  that  allegation  is  not  traversed,  it  must 
be  taken  to  be  true.  The  award  is  in  respect  of  the  amount  to  be  paid  for  compen- 
sation ;  the  gaveller  was  not  bound  to  state  that  the  lands  were  inclosed.  [Brarawell,  B. 
Even  if  the  gaveller  had  decided  against  the  plaintiffs,  he  would  not  have  been  bound 
by  it.  Watson,  B.  All  he  had  to  do  was  to  assess  the  damage.  Martin,  B.  The 
defendant  should  have  traversed  the  allegation  that  the  lands  were  inclosed.]  Secondly, 
the  award  is  not  bad,  because  it  finds  that  surface  damage  has  been  done  by  reason 
of  working  in  and  under  the  land.  The  words  of  the  Act  ought  not  to  be  strictly 
construed.  [Martin,  B.  Have  the  free  miners  a  right  to  work  under  inclosed  land  ]j 
That  right  is  not  disputed.  The  preamble  of  the  Act  recites  the  claim  of  the  free 
miners  to  open  mines  in  all  the  lands  within  the  Hundred.  It  appoints  Commissioners  : 
sect.  1 ;  who  are  to  ascertain  what  persons  are  in  possession  of  or  entitled  to  gales,  and 

(a)  Enacts : — "That  every  free  miner  or  other  person  who  is  or  may  be  entitled  to 
any  gale,  pit,  level,  or  work  within  any  inclosed  lands  of  the  said  Hundred  shall  and 
he  is  hereby  required  to  pay  to  the  owner  of  any  such  inclosed  lands  a  full  and  fair 
compensation  in  money  for  any  surface  damage  which  may  be  done  or  occasioned  to 
any  of  such  inclosed  lands  by  reason  or  means  of  the  opening  or  working  any  gale, 
pit,  level,  or  work  therein  or  thereon,  which  compensation  shall  be  ascertained  and 
determined  by  the  said  Commissioners  hereby  appointed  until  the  making  of  their 
final  award  ;  and  after  the  said  Commissioners  shall  have  made  their  final  award  such 
compensation  shall  be  ascertained  and  determined  by  the  gaveller  or  deputy  gaveller 
for  the  time  being ;  and  if  such  compensation  shall  not  be  paid  within  ten  days  after 
the  time  limited  for  that  purpose  by  the  said  Commissioners  hereby  appointed,  or 
within  ten  days  after  the  making  of  any  such  award  by  the  gaveller  or  deputy  gaveller, 
and  a  copy  thereof  served  upon  or  left  at  the  last  known  or  usual  place  of  abode  of 
the  party  required  to  pay  the  same,  then  the  amount  of  such  compensation  may  be 
recovered  in  an  action  of  debt  by  the  person  or  persons  entitled  to  receive  the 
same  in  any  of  her  Majesty's  Courts  of  Record  at  Westminster,  together  with  full 
costs,"  &c. 
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make  rules  for  working  the  mines :  sect.  24.  The  Commissioners  ai-e  to  set  out  to 
each  gale  definite  metes  and  bounds  :  sect.  27 ;  and  make  general  rules  specifying  the 
mode  in  which  gales  shall  be  worked  :  sect.  29  ;  and,  after  they  have  made  their  award, 
all  customs  respecting  the  mines  are  to  cease  :  sect.  31.  The  67th  and  68th  sections 
assume  a  right  to  work  under  inclosed  land ;  but,  if  damage  is  done  to  the  surface  of 
the  land,  the  miner  must  make  compensation.  [Watson,  B.  Does  not  the  term 
"  surface  damage  "  mean  damage  by  [313]  lowering  the  surface  1]  It  includes,  not 
only  that,  but  all  injury  to  the  surface  otherwise.  There  is  every  reason  why  the 
term  "  surface  damage  "  should  have  the  widest  acceptation.  The  expression  "  working 
thereon  "  means  anything  and  everything  done  on  the  surface;  "working  therein" 
must  mean  something  different,  and  therefore  can  only  apply  to  damage  on  the  surface 
by  working  under.     Thirdly,  the  word  "land"  includes  buildings. 

Manisty,  contra.  The  plaintiffs  by  their  declaration  claimed  601.  for  damage  to  the 
land,  but  before  the  arbitrator  they  set  up  a  claim  in  respect  of  damage  to  the  land 
and  buildings,  and  the  arbitrator  has  awarded  the  601.  for  the  damage  to  the  land  and 
buildings.  [Martin,  B.  The  proper  mode  of  raising  that  objection  is  by  a  traverse 
of  the  allegation  in  the  declaration  that  the  arbitrator  awarded  the  601.  for  damage  to 
the  land.]  The  defendant  has  a  right  to  have  the  award  truly  stated  in  the  declara- 
tion, so  that  he  may  plead  separately  to  the  land  and  buildings.  [Martin,  B.  Build- 
ings are  included  in  the  term  land.  In  Co.  Lit.  4  a.  it  is  said  :  "  Land,  terra,  in  legal 
signification  comprehendeth  any  ground,  soil,  or  earth  whatsoever;  as  meadows, 
pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath.  ...  It  legally  includeth 
also  all  castles,  houses  and  other  buildings ;  for  castles,  houses,  &c.,  consist  upon  two 
things,  viz.,  land  or  ground,  as  the  foundation  or  structure  thereof :  so  as  passing  the 
land  or  ground  the  structure  or  building  thereupon  passeth  therewith."  Watson,  B. 
The  word  "land"  includes  everything  that  would  pass  as  land.]  The  expression 
"surface  damage"  in  the  68th  section  means  damage  done  to  the  surface  by  deposing 
soil  or  the  like  upon  it,  and  not  damage  which  may  be  caused  to  the  surface  by  the 
necessary  and  proper  working  of  the  mine.  The  miner  has  a  right  to  take  all  the 
minerals  [314]  he  can  get,  leaving  sufiicient  support  for  the  surface.  It  would  be 
unreasonable  for  him  to  work  in  such  a  way  as  to  let  the  surface  down :  Hanis  v. 
Byding  (5  M.  &  W.  60),  Humphries  v.  Brogden  (12  Q.  B.  739),  Smart  v.  Mortm  (5  E.  & 
B.  30),  Rowhotham  v.  Wilson  (8  E.  &  B.  123).  If  the  legislature  had  intended  to  pro- 
vide for  such  a  case  different  language  would  have  been  used.  By  the  64th  section 
no  gales  can  be  granted  in  lands  of  the  Crown  inclosed  for  the  growth  of  timber ;  but 
any  person  may  work  gales  to  which  he  is  entitled  under  such  lands,  provided  no 
damage  is  done  to  them. 

Martin,  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  I  think 
that  the  declaration  is  good.  Then,  does  the  plea  afford  any  answer  to  itl  Unless 
the  word  "land"  in  the  68th  section  means  "land  only,"  it  is  clear  that  it  does  not. 
The  award  is  good  on  the  face  of  it ;  and  it  is  inconvenient  to  call  on  us  to  determine 
the  matter  when  the  real  facts  are  not  before  us.  The  proper  mode  was  to  raise  the 
question  by  a  traverse,  as  I  suggested  in  the  course  of  the  argument. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  think  that  the  word  "  land  "  in  the 
68th  section  means,  not  only  land,  but  the  buildings  upon  it.  It  is  true  that  the  word 
"  land  "  in  the  declaration  may  mean  land  only  not  with  buildings  upon  it ;  but  the 
plea  sets  out  the  award,  which  shews  that  the  word  "  land  "  in  the  declaration  means 
laud  and  buildings.  Then  the  next  question  is,  whether  the  award  gives  compensa- 
tion for  surface  damage  to  the  land  and  buildings.  It  was  argued  that  the  term 
"surface  damage"  means  only  damage  done  upon  the  surface;  but,  whether  that  is  so 
or  not,  the  plea  alleges  a  claim  within  it ;  for  the  award  [315]  shews  that  the  damage 
was  done  by  the  working  in  and  under  the  land,  and  it  is  possible  that  by  so  working 
damage  may  have  been  done  upon  the  surface.  I  think  that  the  declaration  is  good 
on  the  face  of  it ;  that  the  award  is  not  bad  on  the  face  of  it,  and  that  the  award  is 
not  inconsistent  with  the  declaration. 

Watson,  B.  I  am  of  the  same  opinion.  The  68th  section  says,  that  every  free 
miner  shall  pay  compensation  for  surface  damage  occasioned  by  working  in  or  on 
inclosed  lands ;  and,  assuming  Mr.  Manisty  right  in  his  argument,  it  is  clear  to  my 
mind  that  there  may  be  an  injury  to  houses,  in  the  nature  of  surface  damage,  by  work- 
ing under  the  land.  In  mining  leases  there  are  often  covenants  for  compensation 
payable  de  anno  in  annum  in  respect  of  injury  to  crops,  and  there  may  be  damage  to 
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buildings  from  steam-engines,  pit  heaps,  sand  being  thrown  upon  the  land,  and  the 
like,  which  would  come  within  the  definition  of  surface  damage.     Then,  inasmuch  as 
the  word  "  land "  may  comprehend  buildings,  we  cannot  say  that  it  has  not  that 
meaning  in  the  declaration. 
Judgment  for  the  plaintiflFs. 

Roberts  v.  Smith.  Feb.  9,  1859. — The  plaintiff  wrote  to  the  defendant  as  follows  : — 
"  I  agree  to  accept  the  appointment  of  secretary  of  the  Lancashire  Cotton  Mill 
Company  upon  the  following  terms,  viz.,  first,  a  salary  of  3001.  per  annum,  com- 
mencing at  the  present  date,  if  the  Company  be  completely  registered  and  put 
into  operation ;  if  not,  I  shall  be  satisfied  with  any  remuneration  for  my  time  and 
labour  you  may  think  me  deserving  of  and  your  means  can  afford."  The  defen- 
dant wrote  in  answer  accepting  the  terms,  and  adding, — "  It  is  distinctly  agreed 
and  understood  that  if  the  Company  is  not  formed  and  carried  out,  that  part  of 
your  letter  which  alludes  to  your  salary  be  null  and  void,  and  that  at  the  expira- 
tion of  three  months  it  is  entirely  left  to  me  to  give  unto  you  such  sum  of  money 
as  I  may  deem  right  as  compensation  for  labour  done  in  the  event  of  the  Company 
not  being  carried  out."  The  plaintiff  rendered  some  service,  but  the  Company  was 
never  formed.  Held,  that  there  was  no  contract  upon  which  the  plaintiff  could 
recover  any  part  of  the  salary. 

[S.  C.  28  L.  J.  Ex.  164.     Referred  to,  Broome  v.  Speak,  [1903]  I  Ch.  596.] 

Declaration  for  money  payable  by  the  defendant  to  the  plaintiff  for  work  done  and 
salary  due  to  the  plain-[316]-tiff  as  secretary  of  the  Lancashire  Cotton  Mill  Company 
(Limited). 

Pleas.     Never  indebted  and  payment. 

At  the  trial,  before  Watson,  B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term,  it 
appeared  that,  the  defendant  was  a  promoter  of  a  Joint  Stock  Company  about  to  be 
formed,  and  that,  in  consequence  of  an  advertisement  for  a  secretary  of  the  Company, 
the  plaintiff  went  to  Manchester  and  saw  the  defendant.  After  some  negotiations,  it 
was  arranged  that  the  plaintiff  should  be  employed  as  secretary  of  the  Company,  and 
he  wrote  to  the  defendant  the  following  letter : — 

"Manchester,  October  17,  1857. 
"Dear  Sir, — I  agree  to  accept  the  appointment  of  secretary  of  the  Lancashire 
Cotton  Mill  Company  (Limited)  upon  the  following  terms,  viz.,  first  a  salary  of  3001. 
per  annum,  commencing  at  the  present  date,  if  the  Company  be  completely  registered 
and  put  into  operation ;  if  not,  I  shall  be  satisfied  with  any  remuneration  for  my  time 
and  labour  you  may  think  me  deserving  of  and  your  means  can  afford.  Secondly, 
upon  your  furnishing  me  with  the  sum  of  501.  on  account  of  preliminary  expenses,  I 
will  forthwith  proceed  to  the  formation  of  the  Company  and  its  establishment  in 
London  by  provisionally  registering  it,  taking  suitable  offices,  furnishing  them, 
advertizing  and  doing  all  necessary  acts  towards  its  formation  ;  such  sum  of  501.,  it 
is  understood,  is  to  be  expended  solely  for  the  purposes  of  the  Company,  and  for  the 
above  object ;  if  any  further  sum  be  required,  it  is  to  be  left  to  your  option  according 
to  the  then  state  of  the  undertaking,  whether  you  terminate  the  proceedings  or  make 
further  advances ;  and,  further,  as  a  security  for  the  501.  lodged  in  my  hands,  or  any 
further  sum  advanced  me  for  the  purpose  of  carrying  out  the  Company,  I  will  lodge 
with  you  promissory  notes  for  the  said  [317]  501.  or  other  sums  payable  on  demand, 
upon  the  understanding  that  such  promissory  note  or  notes  shall  not  be  presented  for 
payment  or  the  sums  they  represent  demanded  so  long  as  the  funds  I  have  can  be 
shewn  to  have  been  legitimately  expended  in  the  formation  of  such  Company.  If 
you  agree  to  these  terms,  be  good  enough  to  inform  me  by  letter,  and  I  will  at  once 
proceed  in  the  formation  of  the  Company.— I  am,  &c.  "R.  W.  Roberts. 

"  Robert  Smith,  Esq." 

The  defendant  wrote  as  follows  : — 

"Manchester,  October,  17,  1857. 
"  Dear  Sir, — I  beg  to  acknowledge  receipt  of  your  letter  to  me  of  this  date  accept- 
ing the  secretaryship  of  the  Lancashire  Cotton  Mill  Company  (Limited),  the  formation 
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and  carrying  out  of  the  said  Company  being  placed  in  your  hands  on  the  terms 
contained  in  your  letter  to  me.  And  it  is  distinctly  agreed  and  understood,  that  if 
the  Company  is  not  formed  and  carried  out,  that  part  of  your  letter  which  alludes  to 
your  salary  be  null  and  void,  and  at  the  expiration  of  three  months  it  is  entirely  left 
to  me  to  give  unto  you  such  sum  of  money  as  I  may  deem  right  as  compensation  for 
labour  done,  in  the  event  of  the  Company  not  being  carried  out,  or  making  of  any 
further  advance  for  the  continuing  of  the  same.  And  I  further  agree  not  to  part  with 
or  use  any  promissory  note  or  notes  you  may  lodge  with  me  as  secretary,  for  any  sum 
or  sums  of  money  advanced  by  me  to  you  for  the  purposes  of  working  or  forming  the 
said  Company,  so  long  as  I  am  satisfied  such  sum  or  sums  of  money  be  so  expended. — 
I  am,  &c.  •  "  Egbert  Smith. 

"  Mr.  R  W.  Eoberts." 

The  plaintiff  received  the  501.  mentioned  in  his  letter,  and  also  a  sum  of  251.  He 
rendered  some  services  in  [318]  endeavouring  to  establish  the  Company,  but  it  was 
never  in  a  position  to  be  completely  registered,  and  the  undertaking  was  ultimately 
abandoned.  On  the  23rd  May,  1858,  the  plaintiff  received  a  notice  that  his  services 
were  no  longer  required.  This  action  was  commenced  on  the  16th  of  November,  1858, 
and  the  plaintiff  claimed  1501.  for  seven  months'  salary  after  giving  credit  for  the  251. 
as  received  on  account. 

It  was  objected,  on  the  part  of  the  defendant,  that  there  was  no  contract  on  which 
the  plaintiff  could  recover.  The  learned  Judge  left  it  to  the  jury  to  say  what  was  the 
value  of  the  plaintiff's  services,  assuming  that  in  point  of  law  he  was  entitled  to 
recover  anything.  The  jury  having  estimated  the  service  for  the  first  three  months 
at  751.  and  for  the  subsequent  four  months  at  801.,  a  verdict  was  entered  for  the 
plaintiff  for  1301.  (credit  being  given  for  the  251.),  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages,  if  the  Court  should 
be  of  opinion  that  there  was  any  distinction  in  the  periods  for  which  the  plaintiff  was 
entitled  to  claim. 

Gray  having  obtained  a  rule  nisi  accordingly. 

Gates  shewed  cause.  The  question  is,  whether  the  plaintiff  is  entitled  to  any 
remuneration  for  his  services  before  or  after  the  three  months  mentioned  in  the 
defendant's  letter.  The  work  having  been  done,  the  law  will  imply  a  promise  to  pay 
a  reasonable  amount  for  the  service.  [Bramwell,  B.  The  plaintiff  must  make  out  a 
contract  to  pay.]  This  case  is  distinguishable  from  Taylor  v.  Breiver  (1  M.  &  Sel.  290), 
for  there  the  party  accepted  the  engagement  on  the  express  terms,  "that  any  service 
to  be  rendered  by  him  should  be  taken  into  consideration,  and  such  remuneration  be 
made  as  should  be  deemed  right."  Bryant  v.  Flight  {5  M.  &  W.  114)  is  an  [319] 
authority  in  favour  of  the  defendant.  There  A.  wrote  to  B.  a  letter  as  follows: — "I 
hereby  agree  to  enter  your  service  as  a  weekly  manager  commencing  next  Monday, 
and  the  amount  of  payment  I  am  to  receive  I  leave  entirely  for  you  to  determine." 
A.  served  B.  in  that  capacity  for  six  weeks,  and  it  was  held  by  Alderson,  B.,  Gurney,  B., 
and  Maule,  B.,  (Parke,  B.,  dissentiente),  that  the  contract  implied  that  A.  was  to  be 
paid  something  at  all  events  for  the  service  performed,  and  that  the  jury,  in  an  action 
on  a  quantum  meruit,  might  ascertain  what  B.,  acting  bona  fide,  would  or  ought  to 
have  awarded.  [Bramwell,  B.  The  effect  of  the  decision  of  the  majority  of  the  Court 
in  that  case  is  this,  that  the  agreement  as  to  the  payment  meant  nothing,  for  if  the 
defendant  was  bound  to  pay  the  plaintiff  something,  he  was  bound  to  pay  him  a 
reasonable  amount,  so  that  when  a  person  says  "  I  will  be  content  with  what  you 
choose  to  give  me,"  it  is  the  same  as  saying  "I  will  be  content  with  a  reasonable 
remuneration."]  In  Bill  v.  7'he  Darenth  Valley  Railway  Company  (1  H.  &  N.  305),  it 
was  held  that  it  was  no  answer  to  an  action  by  a  secretary  of  a  railway  Company  for 
his  salary,  that  no  determination  as  to  such  salary  had  ever  been  exercised  at  any 
general  meeting  of  the  Company.  [Bramwell,  B.  What  I  said  in  that  case  is  some- 
what differently  reported  in  1  H.  &  N.  305  and  26  Law  J.,  Exch.  87.  I  meant  to  say, 
that  the  fixing  the  salary  of  the  secretary  at  a  general  meeting  of  the  Company  was 
not  a  condition  precedent  to  his  right  to  recover  it,  and  that  the  directors  might 
allow  him  a  reasonable  amount ;  but  if  they  paid  him  more  than  they  ought  to  do, 
that  would  give  the  shareholders  a  right  to  complain.]  The  contract  must  be  construed 
with  reference  to  the  defendant's  letter,  which  in  some  respects  differs  from  the 
plaintiff's  letter,  and  shews  that  at  all  events  the  plaintiff  was  to  be  paid  for  [320]  the 
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first  three  months  at  the  rate  of  3001.  a  year.  It  is  clear  that  the  plaintiff  expected 
some  remuneration  even  if  the  Company  was  not  formed. 

Gray  was  not  called  on  to  support  the  rule. 

Martin,  B.  This  is  an  action  for  compensation  for  labour,  and  there  are  two 
periods  when  the  labour  was  performed,  the  one  a  period  of  three  months,  and^  the 
other  subsequently.  The  question  depends  on  the  true  construction  of  two  letters, 
one  from  the  plaintiff  to  the  defendant,  and  the  other  the  defendant's  answer  to  it. 
The  plaintiff  writes  thus : — "  I  agree  to  accept  the  appointment  of  secretary  of  the 
Lancashire  Cotton  Mill  Company  (Limited)  upon  the  following  terms ;  viz.,  first,  a 
salary  of  3001.  per  annum,  commencing  at  the  present  date,  if  the  Company  be 
completely  registered  and  put  into  operation ;  if  not,  I  shall  be  satisfied  with  any 
remuneration  for  my  time  and  labour  you  may  think  me  deserving  of  and  your  means 
can  afford."  There  is,  therefore,  a  distinct  offer  by  the  plaintiff  that  he  will  enter 
into  the  service  and  perform  the  duties  of  secretary  upon  these  terms,  and  that  he  will 
be  satisfied  with  any  remuneration  which  the  defendants  may  think  him  deserving  of 
and  they  can  afford.  It  is  true  that  there  was  an  expectation  by  the  plaintiff  that  he 
should  receive  some  remuneration,  but  that  was  not  a  matter  of  right — he  trusted  to 
the  honour  of  the  defendants  to  pay  him  such  a  sum  as  they  thought  fit.  In  fact,  the 
plaintiff  put  himself  in  this  condition — "  I  will  work  for  you,  and  I  leave  the  remunera- 
tion in  your  hands."  In  reason  and  common  sense  that  is  a  liability  in  honour,  and 
not  a  liability  by  contract.  It  is  said  that  there  is  some  difference  between  that 
letter  and  the  defendant's  in  answer  :  I  think  there  is  none.  The  answer  is  : — "  And 
it  is  distinctly  agreed  and  [321]  understood,  that  if  the  Company  is  'not  formed  and 
carried  out  that  part  of  your  letter  which  alludes  to  your  salary  be  null  and  void, 
and  that  at  the  expiration  of  three  months  it  is  entirely  left  to  me  to  give  unto  yon 
such  sum  of  money  as  I  may  deem  right,  as  compensation  for  labour  done,  in  the 
event  of  the  Company  not  being  carried  out,"  It  is  impossible  for  any  one  to  state 
more  distinctly  that  the  compensation  to  be  paid  to  the  plaintiff  is  to  be  left  entirely 
in  the  discretion  of  the  defendant.  Two  cases  were  cited,  Taylor  v.  Brewer  (1  M.  & 
Sel.  208)  and  Bryant  v.  Flight  (6  M.  &  W.  114) ;  and,  if  I  were  called  upon  to  say 
which  was  rightly  decided,  I  should  adopt  Tayloi-  v.  Brewer.  It  is  not  necessary  to 
express  an  opinion  on  the  other  case ;  but  my  impression  is  that  the  view  of  Parke,  B., 
is  correct,  and  that  of  the  other  Judges  is  incorrect.  It  is  said  that  there  is  a 
distinction  between  the  first  and  second  period  of  three  months ;  but  there  is  obviously 
none.  If  the  plaintiff  intended  to  alter  the  terms  he  should  have  called  the  attention 
of  the  defendant  to  it.  The  argument,  that  as  a  matter  of  law  the  plaintiff  is  entitled 
to  be  paid,  is  incorrect :  it  is  by  no  means  a  matter  of  law  that  a  person  shall  be  paid 
for  his  services,  it  is  a  matter  of  contract.  No  doubt  there  is  a  variety  of  labour  from 
which  there  arises  an  irresistible  inference  that  the  person  who  has  done  it  is  to  be 
paid,  but  that  is  a  sort  of  labour  which  is  always  done  for  money,  and  in  such  cases  a 
jury  would  presume  a  contract  on  the  ordinary  terms,  unless  evidence  was  given  to 
the  contrary.  But  when  a  person  says  "  I  leave  my  remuneration  in  your  hands,"  the 
contract  is  not  on  the  ordinary  terms.  For  these  reasons  I  think  that  the  rule  ought 
to  be  absolute. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  plaintiff  has  to  make  out  that 
the  defendant  is  indebted  to  him.  [322]  Generally  speaking,  a  person  is  shewn  to 
be  indebted  to  another  by  proof  of  certain  relations  between  them  from  which  an 
inference  arises  that  payment  is  to  be  made.  If  I  hire  a  servant,  I  need  not  tell  him 
I  will  pay  him,  for  it  is  presumed  that  I  will  pay  him.  How,  then,  was  the  relation 
of  master  and  servant,  or  employer  or  employed,  established  in  this  case?  Two 
letters  were  put  in.  (His  Lordship  read  the  material  parts  of  them.)  Therefore 
between  these  parties  all  implication  is  at  an  end,  because  we  have  the  actual  facts  ; 
and  those  are,  that  if  the  Company  is  formed  the  plaintiff  is  to  have  a  fixed  salary ; 
if  not,  he  is  to  be  paid  such  sum  as  he  may  be  thought  deserving  of  and  the  means  of 
the  Company  may  afford.  Now,  what  is  the  plain  and  literal  meaning  of  that?  It  is 
this :  if  the  Company  is  not  formed  the  plaintiff  is  to  be  entitled  to  nothing  as  a 
matter  of  right,  but  he  is  to  trust,  not  only  to  the  honour  of  the  defendant,  but  to 
the  means  of  the  Company.  Then,  do  the  authorities  compel  us  to  put  a  different 
construction  on  these  letters?  I  think  not.  The  only  case  on  which  the  plaintiff 
can  rely  is  Bryant  v.  Flight.  It  is  not  necessary  to  say  whether  I  agree  with  the 
majority  of  the  Court  or  with  Parke,  B.,  for  that  case  is  manifestly  distinguishable 
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from  the  present.  The  plaintiffs  letter  is  capable  of  this  interpretation  :  "  I  agree  to 
enter  into  your  service  and  be  your  manager.  You  shall  pay  me  a  not  unreasonable 
amount,  and  that  amount  I  leave  to  you,  instead  of  being  at  liberty  to  ask  a  jury 
whether  it  is  reasonable.  If  you  give  it,  I  am  content  to  take  it."  Here  the 
plaintiff  has  stipulated  that  his  remuneration  shall  be  entirely  in  the  hands  of  the 
defendant,  and  it  is  probable  that  he  was  content  to  do  the  work  for  a  short  time 
without  payment,  for  the  chance  of  ultimately  becoming  secretary  at  3001.  a  year. 
The  obvious  construction  of  the  letters  is  this,  that  if  the  Company  is  [323]  not 
formed  there  is  to  be  no  claim,  but  the  defendant  may  give  something  as  a  gratuity. 
Then,  with  respect  to  the  point  as  to  the  three  months,  I  think  that  the  parties  must 
be  taken  to  have  dealt  on  the  same  footing  for  the  whole  period,  namely,  that  if  the 
undertaking  Avas  not  carried  out  the  payment  should  be  gratuitous.  There  is  nothing 
in  the  plaintiff's  letter  as  to  the  time  which  he  would  work  and  the  defendant's  letter 
distinctly  says  that  if  the  Company  was  not  formed  there  was  to  be  no  salary. 

Watson,  B.  I  am  of  the  same  opinion.  When  it  was  arranged  that  the  defendant 
should  be  secretary  of  the  Company,  each  party  wrote  a  letter,  and  these  two  letters 
constitute  the  contract.  It  is  for  us  to  construe  that  contract  according  to  the  fair 
meaning  of  the  expressions  in  the  documents.  First,  if  the  Company  was  registered, 
the  plaintiff  was  to  have  3001.  a  year,  not  from  the  time  of  registration,  but  from  the 
time  of  the  agreement,  the  17th  October.  If  the  latter  part  of  the  first  clause  had 
not  been  put  in,  it  would  have  been  difficult  to  say  whether  the  plaintiff  was  to  be 
entitled  to  anything  if  the  registration  of  the  Company  did  not  take  place.  But  it  is 
expressly  provided  that,  if  the  Company  is  not  formed,  the  plaintiff  shall  not  have  any 
claim  which  he  can  enforce  in  a  Court  of  justice.  The  means  of  the  Company  might 
be  small,  the  services  might  be  small,  or  none,  and  so  it  was  left  to  the  defendant 
to  say  how  much  should  be  given,  according  to  the  funds  of  the  Company.  It  is 
impossible  for  us  to  say  that  is  a  general  engagement  that  the  plaintiff  shall  be  paid 
a  reasonable  sum.  If  we  were  to  hold  that  a  jury  might  assess  the  amount  of  com- 
pensation, it  would  be  making  a  contract  for  the  parties  which  they  have  not  made 
for  themselves.  Then,  as  to  the  three  months,  the  expressions  are  rather  obscure ; 
but  I  suppose  the  meaning  was  [324]  that  the  Company  should  be  registered  at  the 
end  of  three  months.  Still,  if  it  was  not  registered  until  July,  1858,  the  plaintiff 
would  be  entitled  to  his  salary  from  the  15th  October,  1857.  If  no  registration  took 
place,  the  plaintiff  was  to  be  paid  what  the  defendant  should  think  right  and  proper 
and  the  funds  of  the  Company  would  permit.  There  is  nothing  extraordinary  in  such 
an  agreement.  The  plaintiff,  in  one  event,  would  obtain  a  permanent  situation  with 
3001.  a  year,  and  it  is  not  unreasonable  that  he  should  take  for  his  services  for  the 
three  months  such  remuneration  as  the  defendant  should  think  fit  to  give  him. 

Rule  absolute. 


Manx  v.  Smith  and  Others.  Feb.  8,  1859. — In  an  action  on  an  attorney's  bill 
against  three  defendants,  who  were  promoters  of  a  Joint  Stock  Company,  it 
appeared  that  the  plaintiff  sent  to  one  of  them  in  a  letter  a  bill  headed  "  To  the 
promoters  of  the  li.  Company."  Held  a  sufficient  delivery  of  the  bill  within  the 
6  &  7  Vict.  c.  73,  s.  37. 

[S.  C.  28  L.  J.  Ex.  234.] 

This  was  an  action  on  an  attorney's  bill  against  Robert  Smith,  Richard  Smith, 
and  Joshua  Lord. 

Pleas  by  Richard  Smith  and  Joshua  Lord.  First,  Never  indebted.  Secondly, 
that  the  plaintiff  did  not,  one  calendar  month  before  the  commencement  of  the  suit, 
deliver  unto  the  said  defendants  or  either  of  them,  they  being  the  parties  to  be 
charged  therewith,  or  send  by  the  post,  &c.,  a  bill  of  the  fees,  charges,  &c.,  subscribed 
with  the  proper  hand  of  the  plaintiff,  &c.,  as  required  by  the  statute. 

Replication.  That  the  plaintiff  did,  one  calendar  month  before  the  commencement 
of  the  suit,  send  in  his  bill,  &c.,  subscribed  with  his  hand,  as  required  by  the  statute. 

Pleas  by  Robert  Smith.     Never  indebted.     Payment. 

At  the  trial,  before  Brarawell,  B.,  at  the  Middlesex  Sittings  in  Hilary  Term,  it 
was  proved  that  the  plaintiff,  a  solicitor,  sued  the  defendants,  who  were  promoters  of 
"  The  Lancashire  Cotton  Mill  Company,  Limited,"  in  respect  of  [325]  work  done  in 
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relation  to  the  getting  up  of  the  Company ;  and,  in  order  to  sustain  the  issue  on  the 
replication  that  a  signed  bill  was  delivered,  the  plaintiff  proved  that  he  sent  to  Robert 
Smith  a  bill  headed  "The  Promoters  of  the  Lancashire  Cotton  Mill  Company,  Limited, 
to  George  French  Mant.  Dr."  This  bill  was  inclosed  in  a  letter,  of  which  the  following 
is  a  copy  : — 

"  Bedford  Row. 
"  Dear  Sir, — I  enclose  my  bill,  as  requested,  against  the  promoters  of  the  Lancashire 
Cotton  Mill  Company,  Limited,  and  I  shall  be  glad  to  receive  a  check  for  the  amount, 
&c. — Yours  truly,  "  G.  F.  Mant. 

"  Robert  Smith,  Esq., 
"  Bacup." 

Robert  Smith  had  taken  the  active  part  in  the  management  of  the  Company,  and 
there  was  evidence  that  the  bill  had  come  to  the  knowledge  of  all  the  defendants  a  month 
before  the  action.  The  jury  found  a  verdict  for  the  plaintiffs  against  all  the  defen- 
dants, leave  being  reserved  to  move  to  enter  a  verdict  for  them. 

Gray,  in  Hilary  Term,  had  obtained  a  rule  to  enter  a  verdict  for  the  defendants, 
on  the  ground  that  there  was  no  sufficient  delivery  of  a  signed  bill  of  costs. (a) 

Gates  now  shewed  cause.  If  all  the  defendants  are  jointly  liable,  the  sending  a 
bill  to  one  is  sufficient.  Now,  though  the  defendants  may  not  be  jointly  liable  as  pro- 
moters simply,  the  words  used  are  a  sufficient  intimation  to  the  three  that  the  plaintiff 
intended  to  charge  all  of  them.  In  an  action  on  an  attorney's  bill  against  one  of  the 
managing  committee  of  the  Northampton,  Lincoln,  and  Hull  Railway  Company,  a  bill, 
headed  "  Northampton,  Lincoln,  and  Hull  Railway,"  was  held  to  be  suflScient :  [326] 
Dauhney  v.  Phipps  (16  Q.  B.  504.  Affirmed  in  error,  ib.  514).  [Watson,  B.  In  Tidd's 
Practice,  p.  334,  it  is  laid  down  that,  if  two  persons  are  liable  on  a  joint  retainer,  it  is 
sufficient  if  the  bill  is  delivered  to  the  one  who  had  the  management  of  the  business.] 

Gray,  in  support  of  the  rule.  The  bill  of  costs  was  not  properly  headed,  so  as  to 
designate  the  party  to  be  charged  therewith.  The  promoters  are  not  a  recognised 
body,  but  only  persons  who  are  willing  to  form  a  Company.  [Martin,  B.  The  6  &  7 
Vict.  c.  73,  s.  37,  does  not  require  that  the  name  of  the  party  should  be  at  the  head  of 
the  bill.]  There  must,  nevertheless  be  a  delivery  in  such  a  way  as  to  indicate  to  the 
party  that  he  is  sought  to  be  charged :  Giidley  v.  Austen  (16  Q.  B.  504).  Here  the 
bill  was  sent  to  Robert  Smith  ;  and  Edwards  v.  Lawless  (6  C.  B.  329)  is  an  authority 
that  such  a  delivery  is  not  suflScient  to  charge  the  other  defendants. 

Martin,  B.  If  the  three  defendants  are  jointly  liable,  Dauhney  v.  Phipps  (16  Q.  B. 
504.  Aflfirmed  in  error,  ib.  514)  is  a  conclusive  authority  that  there  has  been  a 
sufficient  delivery  of  the  bill.  The  question  of  joint  liability  should  be  referred  to 
the  Master. 

Bramwell,  B.  I  am  also  of  opinion  that  there  has  been  a  suflScient  delivery  of  the 
bill.  It  is  as  if  the  bill  had  been  headed  to  the  three  defendants  and  delivered  to  one 
of  them. 

Watson,  B.  I  am  of  the  same  opinion.  In  the  case  of  co-contractors,  the  delivery 
of  a  bill  to  one  of  them  is  a  delivery  to  all.  Then,  assuming  the  defendants  are 
jointly  liable,  there  is  a  bill  sent  to  one  of  them  who  had  authority  to  contract  for 
the  others.  All  that  the  statute  requires  is,  [327]  that  the  bill  should  indicate  the 
party  to  be  charged.  Here  the  bill  is  headed  "To  the  promoters  of  the  Company;" 
and  that  suflficiently  indicates  that  the  defendants  are  the  parties  to  be  charged. 

Rule  accordingly. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

M'Manus  v.  The  Lancashire  and  Yorkshire  Railway  Company.  Feb.  16, 
1859. — The  17  &  18  Vict.  c.  31,  s.  7,  which  makes  void  all  notices,  conditions  and 
declarations,  made  and  given  by  a  railway  or  canal  Company,  limiting  their 
liability,  unless  such  as  the  Court  or  the  judge  trying  the  cause  may  adjudge  to  be 

(a)  It  is  also  objected  that  there  was  no  evidence  of  a  joint  liability. 
Ex.  Div.  xiiL— 28 
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just  and  reasonable,  extends  to  cases  where  a  special  contract  has  been  signed  in 
conformity  with  the  subsequent  provision  in  the  statute.  So  Held  in  the  Court  of 
Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer.  Dis- 
sentiente  Erie,  J. — The  plaintiff  brought  three  horses  to  the  cattle  station  of  the 
defendants'  railway  at  Liverpool,  to  be  forwarded  by  a  cattle  truck  to  York.  The 
defendants'  servant  provided  a  truck  for  the  purpose,  which  to  all  external  appear- 
ance, and  so  far  as  the  servant  knew,  was  sufficient  for  the  purpose.  The  plaintiff 
signed  a  ticket  which  contained  the  following  memorandum.  "  This  ticket  is 
issued  subject  to  the  owners  undertaking  all  risks  of  conveyance,  loading  and 
unloading  whatsoever;  as  the  Company  will  not  be  responsible  for  any  injury 
or  damage  (howsoever  caused)  occurring  to  live  stock  of  any  description  travel- 
ling upon  the  railway  or  in  their  vehicles."  Two  pence  per  mile  was  charged 
for  horses  laden  at  the  cattle  station.  Horses  so  laden  are  forwarded  in  open  trucks 
by  a  cattle  or  luggage  train.  At  the  passenger  station  horses  are  taken  at  the 
rate  of  four  pence  a  horse  per  mile.  Horses  laden  at  this  station  are  forwarded 
in  horse  boxes  by  the  trains  departing  from  the  passenger  station,  usually  passenger 
trains.  The  tickets  issued  by  the  Company  for  horses  forwarded  by  the  passenger 
trains  is  similar  to  that  signed  by  the  plaintiff.  The  truck  proved  to  be  insuffi- 
cient for  the  carriage  of  the  horses,  and  a  hole  was  made  in  it  on  the  journey, 
by  which  the  horses  were  injured.  Held,  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Exchequer :  first,  that  the  condition 
that  the  Company  "  would  not  be  responsible  for  any  injury  or  damage,  howsoever 
caused,"  was  not  just  and  reasonable,  and  therefore  void.  Secondly,  that  it  did 
not  protect  the  defendants  from  liability  in  respect  of  the  defect  in  the  truck. 
Dissentiente  Erie,  J. — Per  Erie,  J.,  that  the  condition  did  not  extend  to  wilful 
neglect  or  other  misfeazance. 

[S.  C.  28  L.  J.  Ex.  353 ;  5  Jur.  (N.  S.)  651 ;  7  W.  R.  547.  Distinguished,  Seal  v. 
South  Devon  Railway,  1860,  5  H.  &  N.  883.  Followed,  M'Cance  v.  London  and  South 
Western  Railway,  1861,  7  H.  &  N.  488  :  affirmed  1864,  3  H.  &  C.  343.  Referred 
to,  Kendall  v.  London  and  South  Western  Railway,  1872,  L.  R.  7  Ex.  376 ;  Harris  v. 
Great  Western  Railway,  1876,  1  Q.  B.  D.  534 ;  Clarke  v.  West  Ham  Corporation,  [1909] 
2  K.  B.  873.] 

This  was  an  appeal  from  the  Court  of  Exchequer  making  absolute  a  rule  to  enter 
a  verdict  for  the  defendants  (reported,  2  H.  &  N.  693). 

Blackburn  (with  whom  was  Bi-ett),  argued  for  the  appellant.(a)  The  propositions 
for  which  the  plaintiff  contends  [328]  are  that  the  contract  with  the  defendants, 
though  signed  by  the  plaintiff,  was  a  carrier's  contract,  subjecting  the  defendants 
to  the  liability  of  carriers,  except  so  far  as  that  liability  is  qualified  by  valid  con- 
ditions:  that  the  17  &  18  Vict.  c.  31,  s.  7,  in  effect  provides  that  conditions,  limiting 
the  liability  of  the  companies  therein  mentioned,  shall  be  void  unless  just  and  reason- 
able :  and,  that  the  conditions  contained  in  the  ticket  in  the  present  case  are  not  just 
and  reasonable.  In  construing  a  remedial  statute  it  is  convenient  to  consider  the  state 
of  the  law  before  the  Act  passed,  to  see  "  what  was  the  mischief,"  and  "  what  remedy 
parliament  had  appointed  : "  Heydon's  case  (3  Rep.  7  b.).  Now,  at  common  law,  carriers 
were  subject  to  the  liability  of  insurers  in  respect  of  goods  delivered  to  them  to  be 
carried.  In  order  to  restrict  such  liability  they  endeavoured  to  protect  themselves  by 
notices.  Litigation  having  arisen  as  to  the  effect  of  such  notices,  the  Carriers'  Act, 
1  Wm.  4,  c.  68,  s.  4,  provided  that  public  notices  should  not  be  deemed  to  limit  their 
responsibility.  The  Act  does  not  affect  special  contracts  :  sect.  6.  The  liability  of  an 
ordinary  carrier  may  be  limited  by  a  notice  given  by  him  to  the  person  who  delivers 
goods  to  him,  but  only  on  the  ground  that  it  is  evidence  of  a  contract :  Wyld  v,  Pickford 
(8  M.  &  W.  443).  And,  except  so  far  as  the  liability  is  limited  by  the  notice,  the  ordinary 
liability  of  a  carrier  remains.  The  old  reason  for  the  extensive  liability  of  a  carrier  was, 
that,  having  taken  possession  of  a  line  of  country,  he  had  practically  a  monopoly. 
When  railways  were  established  the  old  reason  revived.  Railway  companies  succeeded 
in  compelling  persons  who  used  their  lines  to  enter  into  contracts  limiting  their  liability 
even  for  their  gross  negligence.  In  Shaw  v.  The  Yoi-k  and  North  Midland  Railway  Company 

(a)  In  last  Michaelmas  Vacation  (Dec.  1)  before  Erie,  J.,  Williams,  J.,  Crowder,  J., 
Crompton,  J,,  and  Willes,  J. 
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(13  Q.  B.  347),  decided  in  1 849,  where  the  ticket  was  similar  to  that  in  the  present  case, 
[329]  the  Court  doubted  whether,  notwithstanding  the  notice,  the  plaintiff  might  not 
have  charged  the  defendants  with  the  damage  arising  from  a  breach  of  the  duty  to 
provide  a  proper  carriage.     The  next  case  was  Aiistin  v.  The  Manchester,  Sheffield  and 
Lincolnshire  liailway  Company  (16  Q.  B.  600).     In  Chippendale  v.  The  Lancashire  and 
Ywkshire  liailvMy  Company  (21  L.  J.  Q.  B.  22),  decided  in  November,  1851,  the  County 
Court  judge  left  it  to  the  jury  to  say  whether  the  carriage  was  voyage  worthy.     The 
Court,  however,  on  appeal,  held  that  the  ticket  was  sufficient  to  protect  the  Company 
from  liability  for  not  providing  a  proper  carriage.     In  the  case  of  Austin  v.  The 
Manchester,  Sheffield  and  Lincolnshire  Railway  Company  (10  C.  B.  454),  decided  in  May, 
1852,  there  was  a  special  declaration  for  injury  to  horses  delivered  to  the  defendants 
to  be  carried,  charging  gross  negligence  on  the  part  of  the  Company's  servants  in  not 
greasing  a  wheel  which  had  become  heated  by  friction,  of  which  the  defendants  had 
notice,  and  were  requested  by  the  plaintiff  to  make  proper  provision  against  the  friction, 
or  to  remove  the  horses  to  another  carriage,  which  they  refused  to  do.     The  declara- 
tion set  out  the  ticket,  which  stated  that  it  was  issued  "  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by  conveyance  or  other  contingencies."     On  motion 
in  arrest  of  judgment,  the  Court  held  that  the  bargain  was,  that  the  Company  were 
not  to  be  held  responsible  for  any  risk  of  whatever  kind  or  however  arising  in  the 
course  of  the  journey.     That  case  was  followed  in  Carr  v.  The  Lancashire  and  Yorkshire 
liailway  (7  Exch.  707).     Parke,  B.,  there  said  :  "  If  any  inconvenience  should  arise 
from  these  contracts  being  entered  into,  that  is  not  a  matter  for  our  interference ;  but 
it  must  be  left  to  the  legislature,  who  may,  if  they  please,  put  a  stop  to  this  mode 
which  the  carriers  have  adopted  [330]  of  limiting  their  liability."    The  legislature 
answered  that  appeal  to  them  by  passing  the  Act  now  in  question.     Those  cases 
established  that  the  ticket  protected  the  railway  company  from  the  consequences  of 
their  own  negligence  or  misconduct.     The  Great  Northern  Railway  Company,   App., 
Morville,  Resp.  (21  L.  J.  Q.  B.  319),  The  York,  Newcastle  and  Berwick  Railway  Company, 
App.,  Crisp,  Resp.  (14  C.  B.  527),  Hughes  v.  The   Great    Western   Railway  Company 
(14  C.  B.  637),  Slim  v.  The  Gi-eat  No^ihern  Railway  Company  (14  C.  B.  647)  are  cases 
where  the  Companies  were  held  to  be  protected  under  similar  circumstances.     In 
Walker  v.  The  York  and  Noith  Midland  Railway  Company  (2  E.  &  B.  750)  it  was  held 
that,  the  terms  of  the  notice  limiting  the  liability  of  the  Company  having  been  brought 
to  the  notice  of  the  plaintiff,  who  was  sending  fish  to  London,  constituted  a  special 
contract  with  him  in  spite  of  himself.     These  cases  shew  that  railway  companies  had 
a  virtual  monopoly,  and  that  though  they  ought  therefore  to  have  carried  on  reason- 
able terms  they  would  not  do  so.     The  17  &  18  Vict.  c.  31,  s.  7,  was  passed  to  remedy 
this  grievance.     The  enactment  is  that  such  companies  "  shall  be  liable  for  the  loss  of 
or  for  injury  done  to  any  horses,  cattle  or  other  animals,  or  to  any  articles,  goods  or 
things,  in  the  receiving,  forwarding  or  delivery  thereof,  occasioned  by  the  neglect 
or  default  of  such  company  or  its  servants,  notwithstanding  any  notice,  condition  or 
declaration  made  or  given  by  such  company  contrary  thereto,  or  in  anywise  limiting 
its  liability  ;  every  such  notice,  condition  or  declaration  being  hereby  declared  to  be 
null  and  void  :  Provided  always  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  companies  from  making  such  conditions  with  respect  to  the  receiving, 
forwarding  and  delivering  any  of  [331]  the  said  animals,  articles,  goods,  or  things  as 
shall  be  adjudged  by  the  Court  or  Judge  before  whom  any  question  relating  thereto 
shall  be  tried,  to  be  just  and  reasonable."     If  it  is  contended  that  the  words  "not- 
withstanding any  notice,  condition  or  declaration  "  apply  only  to  public  notices,  the 
legislature  must  have  misapprehended  the  law,  because  conditions,  not  part  of  the 
contract,  never  could  have  had  any  operation.     The  statute  goes  on  to  provide  that 
"  no  special  contract "  shall  be  binding  unless  signed.     To  construe  this  as  permitting 
any  special  contract  to  be  valid,  if  signed,  is  to  treat  the  enactment  and  the  proviso 
as  repugnant.     The  construction  contended  for,  though  it  interferes  with  the  agree- 
ment between  the  parties,  is  in  analogy  to  the  1  &  2  Wm.  4,  c.  22,  s.  43,  which 
provides  that  agreements  with  hackney  coachmen  to  pay  more  than  the  legal  fare 
shall  not  be  binding.     The  condition  in  the  present  ease  is  not  just  or  reasonable.     The 
Company  are  not  to  be  responsible  for  any  injury  or  damage,  howsoever  caused.     That 
would  exempt  them  from  the  consequences  of  the  actual  misconduct  of  themselves  or 
their  servants.     In  Simons  v.  The  Great  Western  Railway  Company  (18  C.  B.  805)  the 
Court  of  Common  Pleas  held  that  a  condition  "  that  in  the  case  of  goods  conveyed  at 
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special  or  mileage  rates,  the  Company  would  not  be  responsible  for  any  loss  or  damage, 
however  caused,"  was  reasonable.  But  that  decision  amounts  to  no  more  than  this, 
that  a  company  may  say,  "  If  you  pay  the  ordinary  rate,  we  are  responsible ;  but,  if 
you  pay  only  the  special  mileage  rate,  you  must  undertake  all  risk : "  and  there  is 
nothing  unreasonable  in  that.  Here,  however,  the  plaintiff  had  no  choice.  In  the 
same  case  the  Court  held  that  a  condition  that  the  Company  would  not  be  responsible 
for  the  loss,  detention,  or  damage  of  any  package  insufficiently  or  im-[332]-properly 
packed  was  unreasonable.  Jervis,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
adopts  the  view  now  contended  for.  In  Wise  v.  2'he  Great  Western  Railway  (1  H.  & 
N.  63)  the  Court  assume  that  the  plaintiff's  neglect  was  the  cause  of  the  injury  to  the 
horse.  In  Peek  v.  The  North  Staffwdshire  RaUway  Company  (27  L.  J.  Q.  B.  465)  the 
Court  of  Queen's  Bench  held  that  a  condition,  though  reasonable  and  assented  to  by 
the  person  delivering  the  goods,  was  not  binding  on  him,  because  it  was  not  part  of 
a  written  contract  signed  ,by  him.  But  it  has  been  said  that  a  railway  company 
carrying  horses  is  not  liable  as  a  carrier.  Horses  are  not  a  new  subject  of  carriage. 
From  time  immemorial  they  have  been  carried  in  ferry-boats  and  imported  in  ships. 
The  liability  of  the  carrier  of  live  animals  is  the  ordinary  liability  of  a  carrier :  Palmer 
V.  The  Gratid  Junction  Railway  Company  (4  M.  &  W.  749).  There  is  a  distinction  as 
to  passengers,  because  they  cannot  be  controlled.  [Unthank.  The  Act  applies  to 
animals ;  and  it  is  not  contended  that  the  Company  is  not  responsible  for  an  injury 
to  animals  in  the  same  way  as  for  an  injury  to  goods.]  The  Company  furnished  a 
carriage  which  was  not  voyage-worthy ;  that  was  a  default  prior  to  the  peril  of  the 
transit.  The  notice  does  not  protect  the  Company  from  furnishing  a  proper  carriage. 
A  carrier  by  land  is  as  much  bound  to  furnish  a  voyage-worthy  carriage  as  a  carrier 
by  sea  is  to  provide  a  sea-worthy  ship  :  Story  on  Bailments,  562,  Sharp  v.  Grey  (9  Bing. 
457),  Warms  v.  Story  (11  Exch.  427).  In  Phillips  v.  Clarh  (2  C.  B.  N.  S.  156)  it  was 
held  that  a  stipulation  in  a  bill  of  lading  that  the  ship-owner  was  not  to  be  accountable 
for  leakage  or  breakage  did  not  exempt  him  from  responsibility  for  a  loss  by  those 
means  arising  from  gross  negligence.  The  case  of  Chippendale  v.  [333]  The  -Lancashire 
and  Ywkshire  Railway  Company  (7  Railw.  Cas.  824 ;  21  L.  J.  Q.  B.  22)  is  not  consistent 
with  the  principle  of  that  case. 

Unthank,  for  the  respondent.  As  to  the  construction  of  the  17  &  18  Viet.  c.  31, 
the  cases  shew  that,  before  the  Act  passed,  there  were  two  courses  commonly  pursued 
by  railway  Companies  desirous  of  limiting  their  liability  as  carriers  with  respect  to 
persons  delivering  goods  to  them  to  be  carried.  One  well  known  practice  was  to 
require  the  parties  to  sign  a  written  agreement  which  contained  the  contract  between 
the  parties,  of  which  Austin  v.  The  Manchester,  Sheffield  and  Lincolnshire  Railway 
Company  (10  C.  B.  454)  was  an  instance.  The  other,  to  serve  notices,  and  to  require 
all  dealings  to  be  on  the  terms  of  such  notices,  of  which  Walker  v.  Tlie  York  and  North 
Midland  Railway  Company  (2  E.  &  B.  750)  was  an  instance.  It  was  said  to  be  law 
that  a  railway  Company  had  the  power  of  binding  parties  dealing  with  them,  against 
their  consent.  That  was  the  mischief  which  the  legislature  intended  to  remedy  by 
the  7th'  section  of  the  17  &  18  Vict.  c.  31.  The  language  is,  "  notwithstanding  any 
notice,  condition  or  declaration  made  or  given  by  such  Company."  The  first  part  of 
the  section  says  nothing  about  agreements  between  the  parties.  In  distinguishing 
between  notices  and  special  contracts  the  Railway  and  Canal  Traffic  Act  follows  the 
Carriers  Act,  1  Wm.  4,  c.  68.  The  section  only  prevents  Companies  from  stipulating 
by  notices  against  the  neglect  or  default  by  the  Company  or  their  servants.  It  leaves 
them  free  to  protect  themselves  by  notices  against  liability  for  accidental  fire,  or 
robbery  by  violence.  The  object  is  to  compel  them  to  carry  on  reasonable  terms  ;  if 
they  refuse  to  carry  on  reasonable  terms  they  are  liable  to  an  action.  The  [334] 
second  clause  of  the  section  is  more  extensive  than  the  first,  not  merely  a  limitation 
of  it.  It  allows  Companies  to  make  reasonable  conditions.  Then,  in  the  next  proviso, 
the  legislature  says  we  have  in  view  not  only  notices,  as  in  the  first  branch  of  the 
clause,  but  also  agreements :  agreements  shall  be  in  writing  and  signed.  The  words 
of  an  Act  must  be  very  clear  to  deprive  parties  of  their  common  law  rights  to  make 
their  own  bargains.  [Crompton,  J.  Does  not  the  word  "  condition,"  in  the  former 
part  of  the  section,  apply  to  contracts  ?j  It  must  be  read  in  conjunction  with  and  as 
qualified  by  the  words  which  precede  and  follow  it,  "notice"  and  "  declaration." 
[Crompton,  J.  A  condition  cannot  operate  unless  it  is  assented  to  by  both  parties.] 
Secondly,  the  condition  is  reasonable.     The  nature  of  the  thing  to  be  carried  must 
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always  be  taken  into  consideration  in  determining  the  question  of  the  reasonableness 
of  conditions.  A  horse  is  a  powerful  animal,  very  timorous  and  with  a  strong  will : 
any  sudden  noise  is  likely  to  excite  its  fears  or  its  anger;  therefore  conditions 
unreasonable  with  respect  to  goods  may  be  reasonable  with  respect  to  a  horse.  A 
railway  Company  has  no  means  of  knowing  the  temper  or  constitution  of  a  horse. 
[Crompton,  J.  Therefore  it  may  be  reasonable  to  provide  that,  if  an  accident  should 
occur  on  account  of  the  horse's  temper,  the  owner  of  the  horse  should  bear  the  loss.] 
Suppose  the  railway  Company  take  all  risks,  they  must  charge  higher  fares.  It  is  not 
unreasonable  for  them  to  say,  "  We  will  charge  lower  fares,  but  will  not  be  insurers." 
AVith  respect  to  the  carriage  of  cattle  or  horses,  it  is  impossible  to  provide  against 
certain  things  which  may  be  called  negligence.  It  is  necessary  for  Companies  to  take 
some  precautions,  by  terms  in  their  contracts,  to  protect  themselves  against  such  risk, 
and  the  only  way  in  which  they  can  do  so  is  in  general  terms.  It  is  not  unreasonable 
to  say  that  they  will  not  be  liable  in  [335]  respect  of  live  stock  except  for  wilful 
injury.  The  observations  of  Parke,  B.,  in  Carr  v.  The  Lancashire  and  Yorkshire  Railioay 
Company  (7  Exch.  707)  shew  that  this  very  contract  is  reasonable. 

Blackburn  replied. 

The  Court  being  divided  in  opinion,  the  following  judgments  were  delivered. 

Erle,  J.  In  this  case  two  questions  are  raised :  First,  Whether  the  railway 
Company  can  enforce  a  special  contract  signed  by  the  plaintiff  for  the  carriage  of 
horses,  if  the  Judge  does  not  think  the  conditions  therein  to  be  just  and  reasonable ; 
and,  secondly.  Whether  the  conditions  in  this  contract  are  just  and  reasonable. 

The  plaintiff  contends  that  each  question  should  be  answered  in  the  negative. 

With  respect  to  the  first,  he  relies  on  the  construction  of  the  17  &  18  Vict.  c.  31, 
s.  7,  given  in  Simons  v.  Great  Western  Railway  Company  (18  C.  B.  805,  829),  and 
adopted  by  the  Court  of  Queen's  Bench  in  Peek  v.  North  Staffordshire  Railway  Company,{c) 
deciding  "that  the  whole  railway  system  is  placed  under  the  control  of  the  Judges, 
so  that  no  contract  signed  by  the  customer,  respecting  liability  for  carriage,  shall 
protect  the  Company,  unless  the  Judge  shall  think  every  condition  therein  just,  &c. ; 
and  no  just  condition,  respecting  liability  for  carriage,  shall  protect  the  Company, 
unless  it  be  contained  in  a  contract  signed  by  the  customer." 

The  defendants  rely  on  the  construction  given  by  the  Exchequer  in  Wise  v.  Great 
Western  Railway  Company  (1  H.  &  N.  63)  and  Pardingion  v.  The  South  Wales  Railioay 
Company  (1  H.  &  N.  392),  [336]  deciding  that  the  clause  in  the  statute  relating  to 
conditions  does  not  extend  to  special  contracts. 

In  my  opinion,  the  defendants  are  right ;  and  in  support  of  that  opinion  I  propose 
to  distinguish  the  duties  of  carriers  arising  by  mutual  consent  of  carrier  and  customer, 
expressed  in  contracts  defining  the  work  to  be  done,  the  terms,  and  the  responsibility ; 
from  the  duties  of  carriers  arising  by  law  from  the  profession  of  carrier  and  from  a 
bailment  to  carry.  These  latter  are  duties  which  may  attach  where  there  is  no  express 
contract,  or  be  superinduced  beyond  the  terms  of  any  contract,  and  as  they  do  not 
originate  without  the  will  of  the  person  making  the  profession  or  taking  the  bailment, 
so  by  that  will,  without  the  will  of  the  customer,  they  may  be  qualified  and  regulated 
in  many  respects. 

Examples  of  liabilities  on  contracts  are  superfluous.  But  for  examples  of  duties 
created  by  law,  without  a  contract,  or  beyond  a  contract,  and  regulated  by  will,  I 
would  cite  the  following : — If  a  person  chooses  to  profess  to  be  a  common  carrier,  the 
law  creates  a  duty  to  receive  things  brought  for  carriage,  and  he  may  be  liable  ex 
delicto  for  a  refusal  to  receive  :  Pickford  v.  Grand  Junction  Railvxiy  Company  (8  M.  &  W. 
372).  But  this  duty  is  regulated  according  to  his  will  in  many  respects.  He  may 
choose  the  kind  of  conveyance,  the  times  for  transit,  the  mode  of  delivery,  the  articles 
that  he  will  profess  to  carry,  what  price  he  will  have,  when  he  shall  be  paid ;  and  the 
duty  to  receive  is  always  limited  by  his  convenience  to  carry  :  see  Jaclcson  v.  Rogers 
(2  Show.  327),  Johnsm  v.  North  Midland  Railway  Company  (4  Exch.  367).  This  right 
to  qualify  the  duty  of  receiving,  according  to  terms  and  conditions  fixed  by  the  carrier 
alone,  comprises  the  right  to  qualify  the  common  law  duty  of  insuring  safety,  a  duty 
[337]  which  has  given  rise  to  much  discussion,  and  is  now  for  our  consideration. 

Where  the  contract  is  not  only  for  carriage  and  delivery,  but  also  for  safe  delivery, 
either  absolutely  or  in  degree,  the  contractor  may  sue  the  carrier  for  breach  of  contract 

(c)  [El.  Bl.  &  El.  958.     [See  in  House  of  Lords,  10  H.  L.  C.  473.] 


870    m'manus  v.  the  Lancashire  and  Yorkshire  rly.  co.  4  h.&  n.  338. 

in  common  course.  But  we  are  dealing  with  the  duty  of  safe  delivery  imposed  upon 
the  carrier,  either  where  the  law  of  contract  does  not  apply,  as  in  case  of  consignees 
of  goods  sent,  who  were  no  parties  to  the  contract  for  carriage,  or  where  there  was  no 
mutual  consent  between  the  customer  and  the  carrier  upon  the  point. 

In  all  cases  where  he  has  accepted  the  goods  generally  the  duty  of  the  carrier  to 
insure  safe  delivery,  excepting  only  the  act  of  God,  or  of  enemies,  is  clear ;  but  this 
duty  is  attached  to  him  on  the  assumption  that  he  has  had  the  opportunity  of  securing 
to  himself  remuneration  adequate  to  the  risk  so  cast  upon  him.  If  he  has  not  had 
that  opportunity,  or  if  the  circumstances  make  the  protection  reasonable,  he  may,  by 
a  special  acceptance,  either  limit  his  responsibility  upon  conditions,  or  be  clear  of  it 
altogether. 

Lord  Hale's  authority  is  to  this  effect,  saying,  "  if  a  carrier  will,  he  may  make  a 
caution  for  himself,  which  if  he  omits,  and  takes  in  goods  generally,  he  shall  answer 
for  what  happens:"  Mmse  v.  Slue  (1  Vent.  238).  The  carriers'  notices  rejecting 
responsibility,  unless  the  conditions  of  insurance  be  complied  with,  are  special  accept- 
ances imposing  a  limit  to  liability  by  the  will  of  the  carrier,  against  the  will  of  the 
customer. 

Lord  Mansfield  and  his  Court  so  treat  this  right :  see  Gibbons  v.  Paynton  (4  Burr. 
2298).  Lord  Ellenborough  and  his  Court  so  treat  it,  and  he  says  that  the  legal  right 
of  the  carrier  thus  to  protect  himself  had  rendered  legislative  interference  [338]  for 
his  protection  needless :  Nicholson  v.  JVillan  (5  East,  507).  Lord  Tenterden  and  his 
Court  so  treat  it.  Where  the  customer  knew  of  the  notice  to  insure  and  the  carrier 
knew  the  value  of  the  article,  and  the  first  did  not  offer,  and  the  other  did  not  ask  for, 
the  premium,  the  carrier  was  protected  by  his  notice;  and  the  Court  says,  "a  person 
may  engage  to  place  goods  in  a  course  of  conveyance  and  delivery,  and  yet  declare 
that  he  will  not  be  answerable  for  their  loss :"  Marsh  v.  Hm-ne  (5  k  &  C.  322,  326). 
Other  cases  on  carriers'  notices  are  to  the  same  effect,  and  although  these  conditions 
are  called  at  times  special  contracts  as  well  as  special  acceptances,  it  is  clear,  from  the 
context,  that  a  right  in  the  carrier  to  guard  himself  against  the  party  attempting  to 
overreach  by  imposing  risk  without  paying  premium,  is  always  meant,  which  is  not  a 
contract  in  its  true  sense. 

After  the  time  of  these  cases,  this  protection  from  notices  became  practically  lost 
to  the  carrier,  by  imputing  the  damage  or  loss  to  gross  negligence ;  the  damage  or  loss 
being  some  evidence  of  negligence,  and  the  line  between  negligence  and  gross  negligence 
being  undefined,  as  observed  by  liOrd  Denman  in  Hinton  v.  Dihbin  (2  Q.  B.  646,  662). 
The  judgment  of  Garrow,  B.,  declaring  what  was  sufficient  evidence  of  gross  negligence, 
tended  to  this  result:  see  Bodenham  v.  Bennett  (4  Price,  31);  and  this  tendency  was 
increased  by  the  judgment  of  Burrough,  J.,  lamenting  that  the  doctrine  of  notice  had 
ever  been  introduced  into  Westminster  Hall :  Smith  v.  Hwne  (8  Taunt.  144).  And  in 
deference  to  these  cases  the  ruling  of  Lord  Tenterden,  giving  effect  to  a  carrier's  notice, 
was  set  aside  and  a  new  trial  granted  in  Birket  v.  Willan  (2  B.  &  Aid.  356). 

Thereupon  the  legislature  interposed,  and  granted  to  the  [339]  land  carrieis,  by 
11  Geo.  4  &  1  Wm.  4,  c.  68,  fair  protection  in  respect  of  the  specified  articles,  unless 
the  customer  insured.  It  granted  a  new  right  in  respect  of  these  articles  ;  in  all  other 
respects,  it  left  the  existing  rights  of  a  carrier  to  limit  his  liability,  either  by  a  special 
acceptance,  or  a  special  contract,  unaltered,  and  although  all  effect  is  taken  away  from 
public  notices  and  declarations,  that  did  not  affect  the  right  of  the  carrier  in  respect 
of  personal  notices  :  see  Walker  v.  York  and  North  Midland  Railway  Company  (2  E.  &  B. 
750).  The  carrier's  duty  to  receive,  and  his  right  to  reject,  in  some  cases  absolutely, 
in  others  conditionally,  without  regard  to  the  will  of  the  customer,  and  therefore 
without  special  contract,  remained  as  before.  And  although,  before  the  17  &  18  Vict, 
c.  31,  it  was  immaterial  whether  the  carrier  was  said  to  limit  his  responsibility  by 
special  acceptance  or  by  special  contract,  yet  as  that  statute,  in  my  view,  has  subjected 
the  validity  of  conditions  imposed  by  special  acceptance  to  the  contingency  of  being 
thought  just  &c.,  and  of  conditions  imposed  by  a  special  contract  to  that  of  being 
signed,  the  distinction,  which  has  now  become  very  material,  was,  in  the  cases  occurring 
in  the  interim  between  the  two  statutes,  scarcely  worth  regard. 

These  cases  are  much  relied  on  for  the  plaintiff,  and  although,  in  the  Court  below, 
I  may  be  bound  by  the  reasons  for  the  decisions  of  a  co-ordinate  Court ;  in  a  superior 
Court,  I  hope  I  may,  without  impropriety,  or  want  of  due  deference,  speak  of  them 
as  I  think. 
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In  Wyld  V.  Pickford  (8  M.  &  W.  443)  the  point  arose.  The  plaintiff  brought  case 
for  loss  of  maps  by  a  carrier :  the  plea  was  that  the  defendants  gave  notice  to  the 
plaintiff,  at  the  time  of  the  delivery  of  the  maps,  that  they  would  not  be  responsible 
for  them  unless  insured,  and  that  they  accepted  the  maps  on  those  terms,  and  that 
the  maps  were  not  insured.  The  [340]  plaintiff  demurred  to  the  plea,  and  argued 
that,  as  there  was  no  fraud,  the  carrier  could  only  limit  his  liability  by  special  contract ; 
and  that  the  plea  shewed  no  consent  of  the  plaintiff,  and  therefore  no  contract.  The 
defendants  argued,  that  a  carrier  could  limit,  by  special  acceptance,  simpliciter,  without 
the  consent  of  the  customer,  and  cited  many  clear  authorities  to  prove  it.  The 
judgment  was,  that  the  plea  pleading  a  special  acceptance  only,  and  not  a  special  contract, 
was  still  good.  The  ground  of  the  judgment  is  remarkable;  it  assumes  that  a  carrier  can 
only  limit  his  responsibility  by  special  contract,  and  as  a  special  acceptance  on  the  terms 
of  a  notice  does  limit  his  liability,  it  must  be  imagined  that  the  customer  agreed  with 
the  carriers  to  forego  his  right  to  the  common  law  responsibility  of  carriers,  in  con- 
sideration of  the  carriers  foregoing  their  right  to  prepayment  of  the  carriage  by  the 
customer. 

The  judgment  on  this  point  concludes  thus  :  "  It  is  objected  that  there  is  no  express 
averment  that  the  plaintiff  consented  to  those  terms,  but  assuming  that  he  did  not, 
the  defendants  did  not  accept  the  maps  on  any  other,  and  the  plaintiff  is  in  this 
difficulty,  that  he  cannot  enforce  the  defendants'  obligation  as  common  carriers, 
because  he  was  not  ready  to  pay  the  price  of  carriage  beforehand ;  and,  if  he  sue  as  on 
a  bailment  to  the  defendants  on  special  terms,  it  must  be  a  bailment  on  those  terms 
on  which  alone  they  have  agreed  to  accept  the  goods." 

With  great  deference,  I  beg  to  submit  that  this  judgment,  in  some  degree,  recog- 
nises the  right  of  the  carrier  to  stipulate  without  the  consent  of  the  customer,  and,  at 
all  events,  it  does  not  establish  that  the  carrier  has  no  right  to  protect  himself,  if  the 
customer  refuses  consent.  Moreover,  as  the  Judges,  from  Lord  Hale  to  Lord 
Tenterden,  had  spoken  of  the  right  of  the  carrier  to  protect  himself  from  the  extreme 
obligations  of  the  common  law  by  special  [341]  acceptance,  and  as  that  right  would 
be  nugatory  if  it  depended  on  the  customer's  consent,  and  as  there  is  no  trace  of  the 
notion  of  a  contract  in  consideration  of  being  let  off  prepayment  till  this  case,  I  further 
submit  that  a  judgment  upon  the  ground  of  special  acceptance,  simpliciter,  as  the 
defendants'  pleader  pleaded,  and  their  counsel  argued,  would  have  better  accorded 
with  the  tenor  of  preceding  authorities. 

In  Walker  v.  York  and  Nmih  Midland  Railway  Company  (2  E.  &  B.  750)  the  carrier 
limited  his  responsibility  by  special  acceptance.  The  judgment  was  that  he  was 
protected ;  and,  though  the  judgment  placed  the  protection  on  the  ground  of  a  special 
contract  being  presumed,  the  contract  implied  by  the  Court  was  rather  a  fiction  of 
law,  for  the  purpose  of  doing  right  to  the  carrier  without  clashing  with  the  last  case, 
than  a  matter  of  fact. 

The  plaintiff  complained  of  delay  in  delivering  fish ;  the  defendants  shewed  a 
notice,  served  on  plaintiff,  that  they  carried  fish,  at  a  low  rate,  on  the  terms  of  no 
liability  for  delay,  and  that  they  accepted  the  goods  on  these  terms.  The  plaintiff, 
so  far  from  agreeing  to  the  terms  of  the  notice,  claimed  to  treat  it  as  null  and  void ; 
the  Judge  ruled  that  if  the  carrier  gives  a  notice,  and  the  customer  dissents  from  the 
notice,  and  the  carrier  does  not  acquiesce  in  the  dissent,  the  sending  of  goods  by  the 
customer  is  ground  from  which  a  jury  may  infer  the  customer's  assent  to  a  special 
contract  in  the  terms  of  the  notice,  and  so  the  verdict  was  for  the  defendants,  and 
the  Court,  in  upholding  it,  does  really  affirm  that  a  special  acceptance  of  the  carrier 
may  bind  the  customer,  but  in  the  circuitous  mode  that  the  jury  may  infer  a  contract 
by  the  customer  contrary  to  his  expressed  intention. 

The  cases  relating  to  animals  are  not  to  the  point,  as  [342]  they  were  special 
contracts  as  well  as  special  acceptances  :  A  ustin  v.  Manchester,  Sheffield  and  Lincolnshire 
Railicay  Company  (10  C.  B.  454),  Can-  v.  Lancashire  and  Ym-kshire  Railway  Company 
(7  Exch.  707). 

Then  the  17  &  18  Vict.  c.  31,  passed,  regulating  carriage  by  canals  and  railways. 

I  submit  that,  when  it  passed,  the  law  was  that  a  carrier  had  some  power  of 
imposing  conditions  on  his  common  law  liability,  by  special  acceptance,  without  the 
assent  of  the  customer  to  those  conditions ;  and  that  the  carrier  had,  besides,  the  same 
free  capacity  to  make  any  lawful  contracts  as  other  subjects  possess. 

Construing  the  statutes  with  reference  to  this  state  of  the  law,  the   defendants 
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construction  gives  full  effect  to  every  word  in  its  ordinary  meaning ;  it  also  accords 
with  the  context,  and  the  enactment  so  construed  has  an  intelligible  policy. 

The  plaintiff's  construction  cannot  be  true,  unless  the  greater  part  of  the  words 
are  of  no  effect,  nor  unless  the  context  is  violently  transposed,  nor  unless  the  legis- 
lature intended,  what  seems  to  me  to  be  iniquitous,  against  this  class  of  carriers. 

According  to  the  defendants,  the  carrier's  right  to  refuse  a  general  acceptance,  and 
to  impose  conditions  by  notices,  declarations  and  other  special  acceptances,  was,  in 
some  degree,  in  conflict  with  the  supposed  duty  to  receive  whatever  he  could  con- 
veniently carry,  and  the  law  had  not  defined  the  line  when  the  customer  could  sue 
the  carrier  for  loss,  if  he  had  refused  any  but  a  qualified  acceptance,  and  so  imposed 
unreasonable  conditions. 

Then  the  statute  declares  "  no  notice,  condition  or  declaration  "  shall  restrict  his 
liability  unless  the  condition  shall  be  thought  just  and  reasonable  by  the  Judge. 

[343]  Notices  and  declarations,  without  the  consent  of  the  customer,  can  only 
operate  by  imposing  conditions :  the  statute  recognizes  that  they  may  still  so  operate 
if  the  conditions  are  thought  just,  &c.  by  the  Judge ;  and  on  this  view  full  effect  is 
given  to  the  clause  relating  to  conditions. 

Then,  after  several  clauses  on  other  matters,  comes  the  proviso  relative  to  contracts  : 
"  No  special  contract  shall  affect  a  customer  unless  signed." 

A  special  contract  is  contrasted  with  a  general  contract ;  and  a  bailment  to  carry, 
with  acceptance  by  the  bailee,  either  absolute  or  qualified,  is  probably  the  general 
contract  intended ;  which  bailment  creates,  by  operation  of  law,  many  duties  and 
rights  distinct  from  contract,  in  respect  of  the  acts  to  be  done,  and  the  persons 
interested  therein  who  may  sue  thereon.  But  a  special  contract  creates  and  defines, 
by  its  own  terms,  the  rights  and  duties  of  the  contracting  parties  between  themselves  : 
parties  being  as  free  to  contract  as  they  are  to  use  their  property,  in  any  way  that 
the  law  does  not  forbid,  and  the  right  to  contract  being  the  vital  essence  of  trade. 
According  to  the  defendant,  this  all-important  right  remains  unaltered,  except  that 
the  customer's  signature  is  preappointed  to  be  the  only  evidence  of  his  agreement. 

Thus,  in  this  construction,  all  the  words  operate,  and  the  effect  is  reasonable. 

According  to  the  plaintiff,  the  law  before  the  statute  was,  that  the  carrier  could  in 
no  way  restrict  his  common  law  liability  unless  the  customer  consented  to  a  special 
contract,  so  that  all  the  rights  of  carriers  under  notices,  could  have  been  defeated  if 
a  customer  offered  to  prepay  the  carriage ;  and  he  contended  for  the  meaning  of  the 
enactment,  expressed  by  Jervis,  C.  J.,  in  18  C.  B.  829,  viz.,  that  Companies  may  make 
special  contracts  binding  on  their  cus-[344]-tomers,  provided  they  are  signed  by  the 
customers,  and  thought  just,  &c.  by  the  Judge. 

But,  if  the  whole  enactment  relates  to  contracts  only,  the  words  "notices,  con- 
ditions and  declarations  "  are  unaccountable. 

If  the  liability  could  only  be  limited  by  contract  with  the  customer,  the  words 
notices,  &c.  given  by  the  Company,  and  conditions  made  by  the  Company,  are 
inappropriate ;  mutual  consent  is  the  first  element  of  contract,  and  the  legislature 
cannot  have  thought  that  one-sided  assent  could  create  contract. 

The  use  of  different  terms  for  the  same  idea  in  the  same  sentence  is  the  essence  of 
confusion ;  and  the  plaintiff  imputes  that  confusion  in  supposing  that  "  notices,  con- 
ditions and  declarations,"  in  the  first  part  of  the  section,  mean  the  same  idea  as  is 
denoted  by  "  special  contract "  in  the  latter  part  of  it.  This  he  does,  notwithstanding 
the  certainty  that  the  legislature,  in  the  11  Geo.  4  &  1  Wm,  4,  c.  68,  making  public 
notices  and  declarations  void,  contradistinguished  them  there  from  special  contracts ; 
and  if  the  legislature  now  intended  to  regulate  personal  notices  and  declarations,  and 
still  contradistinguished  them  from  special  contracts,  the  sequence  of  ideas  would  be 
reasonable,  and  the  use  of  the  words  would  be  apt. 

The  plaintiffs  construction  also  supposes  that  a  proviso,  which  usually  restrains, 
here  operates  to  enlarge  an  enacting  clause;  thus,  if  the  meaning  is  to  be  gathered 
from  the  words  and  context,  they  seem  to  afford  many  reasons  for  the  defendants' 
view,  and  none  for  the  plaintiff's. 

When  one  of  two  constructions  is  to  be  chosen,  expediency  is  some  guide. 

According  to  the  defendants,  the  carrier  may  limit  his  common  law  liability  by 

conditions  which  are  thought  just,  [345]  and  the  statute  tends  to  give  certainty  to 

the  law;    for  it  defines,  by  referring  to  the  Judge,  the  doubtful  line  between  the 

carrier's  right  to  qualify  his   acceptance,  and   the   customer's  right   to   reject   the 
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qualification ;    the   statute   also  defines  part  of  the  proof  required   for  a  special 
contract. 

According  to  the  plaintiff',  the  intention  was  that  contracts  made  by  Companies  for 
carriage,  although  valid  against  them  absolutely,  shall  not  be  enforced  for  them,  except 
on  the  contingency  of  the  Judge  thinking  them  just  and  reasonable.  Now,  as  the 
profits  from  carrying  depend  much  upon  contracts  for  carrying,  and  as  railway  Com- 
panies, like  other  carriers,  are  perpetually  infested  by  attempts  at  overreaching  and 
fraud,  to  be  defeated  only  by  vigilance  in  making  contracts  and  by  the  protection  of 
the  law  in  enforcing  them,  an  intention  to  make  their  contracts  uncertain  appears  to 
have  the  evil  of  taking  from  this  property  a  security  which  belongs  to  all  other  property 
in  trade.  The  evil  also  is  greater  in  proportion  as  the  contingency  is  uncertain ;  and 
the  test  of  the  just  and  reasonable  in  the  person  who  happens  to  be  Judge  is  peculiarly 
uncertain.  Some  Judges  seem  to  have  thought  it  just  that  the  carrier  should  always 
pay  for  every  damage  and  loss.  In  the  minds  of  other  Judges  the  just  and  reasonable 
is  tested  by  an  intuitive  perception  of  right  known  only  to  themselves.  Some  Judges 
may  think  that  a  party  to  a  bargain  should  take  care  of  his  own  interest,  and  that  if 
he  makes  a  promise  it  is  just  he  should  keep  it.  Other  Judges  may  attempt  to  know 
the  interest  of  railways  and  customers  respectively,  and  try  the  reasonableness  of  con- 
tracts by  this  knowledge ;  but  their  situation  makes  such  knowledge  almost  impossible. 
Upon  the  argument,  this  supposed  hardship  on  the  Companies  was  said  to  be  justi- 
fied by  the  assumption  that  carriers  have  a  monopoly  ;  and  Jervis,  C.  J.,  in  18  C.  B.  829, 
says,  "  the  monopoly  created  by  railways  compels  the  [346]  public  to  employ  them, 
and  therefore  the  legislature  has  imposed  securities  on  them." 

It  is  true  that  railway  proprietors  have  produced  accommodation  so  excellent  that 
the  public  prefers  it  to  every  other ;  but  that,  for  that  reason,  the  prejudice  against 
monopolies  should  be  brought  against  railways  is  not  right. 

In  monopolies,  the  seller  of  a  bad  article,  by  virtue  of  a  grant,  compels  the  buyer  to 
pay  too  much  :  here,  the  buyer  chooses  an  article  on  account  of  its  goodness,  and  claims 
to  compel  the  seller  to  take  too  little. 

The  public  has  granted  nothing  to  railway  Companies  without  exacting  full  price  : 
their  Act,  their  land  and  their  works  are  all  paid  for.  Subject  to  the  conditions 
imposed  originally,  they  have  the  same  rights  of  property  as  other  owners,  and  confis- 
cation of  any  of  those  rights  is  not  justified  by  an  unfounded  imputation  of  monopoly. 
The  notion  that  customers  of  railways  require  protection,  on  account  of  incapacity  to 
resist  oppression,  is  not  more  true  than  the  notion  that,  against  a  large  proportion  of 
customers,  railway  Companies  stand  in  need  of  every  aid  the  law  can  afford. 

For  these  reasons,  I  think  that  the  plaintiff's  construction  is  wrong,  and  that  his 
special  contract  binds  him,  notwithstanding  the  Judges  may  think  some  of  its  conditions 
to  be  not  just,  or  not  reasonable. 

If  the  plaiutift'  is  right  on  the  first  question,  then  the  second  arises,  whether  the 
condition  that  the  owner  should  undertake  all  risk  of  conveyance,  is  just  or  reasonable. 
This  condition  does  not  extend  to  wilful  neglect,  or  other  misfeazance ;  the  general 
words  respecting  the  Company  not  being  responsible,  are  added  as  explanatory  of  the 
express  words  of  condition,  and  are  limited  in  the  same  way.  This  condition  is 
imposed  in  respect  of  horses,  and  I  find  neither  authority  nor  principle  for  holding 
that  the  defendants  were  bound  to  receive  living  animals,  as  common  car-[347]-riers. 
On  the  contrary,  in  Carr  v.  Lancashire  and  Ywkshire  Railway  Company  (7  Exch.  707), 
animals  are  shewn  not  to  be  within  the  principle  which  makes  carriers  responsible  for 
goods.  The  temper  and  habits  of  the  animal  are  more  probably  known  to  the  owner 
than  to  the  Company,  and  that  knowledge  is  essential  for  the  purpose  of  securing  safe 
carriage.  The  treatment  that  would  be  harmless  to  some  would  be  fatal  to  others, 
and  it  is  more  reasonable  that  the  owner  be  bound  to  take  precautions  than  the  Com- 
pany. If  cattle  are  very  wild  they  may  break  out  of  a  truck  that  had  confined  many 
tamer  creatures :  Chippendale  v.  Lancashire  arui  Yorkshire  Railway  Company  (7  Railw. 
Cas.  824 ;  21  L.  J.  Q.  B.  22).  If  a  horse  is  very  vicious  he  may  kick  down  a  partition 
strong  enough  for  a  quieter  animal :  SJmvj  v.  York  and  North  Midland  Railway  Company 
(13  Q.  B.  347).  If  the  owner  chooses  to  employ  the  railway  instead  of  the  road  for 
his  animal,  what  principle  of  justice  or  reason  makes  it  wrong  for  the  Company  to 
stipulate  that  the  owner  should  take  the  risk  of  the  journey  1  It  is  absurd  to  refer  to 
the  abstract  sense  of  justice  in  the  Judges  a  question  which  depends  upon  the  mer- 
cantile calculation  whether  a  payment  of  2d.  per  mile  per  horse,  to  include  a  place  for 
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a  man,  is  sufficient  to  pay  for  the  risk  of  the  journey  as  well  as  the  conveyance ;  and 
it  is  equally  absurd  to  suppose  that  calculation  to  be  within  the  judicial  cognizance  of 
a  Judge.  Probably  no  Judge  knows  what  labour,  skill  and  capital  were  laid  out  in 
order  to  move  these  horses,  what  profit  ought  to  be  realised  to  make  it  a  prudent 
investment  of  capital,  and  what  ratio  of  profit  2d.  per  mile  per  horse  is  likely  to  give 
if  the  owner  takes  the  risk.  Unless  he  has  that  knowledge,  he  has  not  the  data 
required  for  declaring  the  bargain  made  by  the  plaintiff  with  the  Company  to  be  so 
unjust,  as  that  he  should  be  allowed  to  [348]  break  it,  and  to  put  on  the  Company 
the  liability  which  they  had  agreed  not  to  undertake. 

But  even  if  this  general  proposition  cannot  be  maintained,  here  the  plaintiff  had 
the  option  of  two  conveyances,  one  at  half  the  price  of  the  other,  and  if  he  chose  to 
take  the  lower  price,  and  with  it  the  greater  risk,  it  is  unreasonable  and  unjust  in  him 
to  cast  on  the  Company  a  loss  which  might  not  have  occurred  if  he  had  taken  the 
more  expensive  accommodation.  I  therefore  answer  the  second  question  also  in  the 
affirmative,  and  in  my  opinion  the  defendants  are  entitled  to  judgment. 

Williams,  J.  Two  questions  were  raised  in  this  case.  First.  Whether  the 
clause  of  the  7th  section  of  the  Railway  Traffic  Act  (17  &  18  Vict.  c.  31),  making  void 
all  notices,  conditions  and  declarations  made  and  given  by  the  Company  limiting  their 
liability,  unless  such  as  the  Court  or  the  Judge  trying  any  cause  may  adjudge  to  be 
just  and  reasonable,  extends  to  cases  where  a  special  contract  has  been  signed  in 
conformity  with  the  subsequent  proviso  in  the  section.  Secondly.  Whether  suppos- 
ing it  does  so  extend,  the  condition  contained  in  the  special  contract  in  question  ought 
to  be  adjudged  just  and  reasonable. 

As  to  the  former  of  these  questions,  the  arguments  which  the  subject  admits 
appear  to  have  been  exhausted  by  the  Judges  who  gave  their  opinions  in  Peek  v.  The 
North  Staffordshire  Railway  Company  (18  C.  B.  805,  829).  And  it  is  sufficient  for  us  to 
say  that,  having  fully  considered  them  as  well  as  the  able  arguments  of  the  counsel  in 
this  Court,  we  agree  with  the  opinion  expressed  by  Jervis,  C.  J.,  in  Simons  v.  The  Great 
Western  Railway  Company,  that  the  true  construction  of  the  Act  and  the  result  of  its 
provisions  is  this  :  viz.,  that  the  Company  may  make  special  contracts  with  [349]  their 
customers,  provided  they  are  just  and  reasonable,  and  signed ;  and  whereas  the  mon- 
opoly created  by  railways  compels  the  public  to  employ  them  in  the  conveyance  of 
their  goods,  the  legislature  have  thought  fit  to  impose  the  further  security  that  the 
Courts  shall  see  that  the  condition  or  special  contract  is  just  and  reasonable. 

In  effect,  before  the  statute,  every  case  in  which  a  special  limited  liability  was 
substituted  for  the  general  common  law  obligation  of  the  carrier,  whether  by  notiqe 
acquiesced  in,  or  document  signed  by  the  customer,  was  one  of  special  contract,  and 
the  statute  is  to  be  construed  with  reference  to  that  state  of  the  law. 

It  remains  to  consider  whether  the  condition  or  special  contract  in  the  case  before 
us  is  just  and  reasonable.  And  we  are  of  opinion  that  it  is  not.  In  order  to  bring 
the  defendants  within  its  protection,  it  is  necessary  to  construe  it  as  excluding 
responsibility  for  loss,  occasioned  not  only  by  all  risks  of  whatever  kind  directly 
incident  to  the  transit,  bub  also  for  that  caused  by  the  insufficiency  of  the  carriages 
provided  by  the  defendants,  though  occasioned  by  their  own  negligence  or  misconduct. 
The  sufficiency  or  insufficiency  of  the  vehicles  by  which  the  Companies  are  to  carry 
on  their  business,  is  a  matter,  generally  speaking,  which  they,  and  they  alone,  have, 
or  ought  to  have  the  means  of  fully  ascertaining.  And  it  would,  we  think,  be  not 
only  unreasonable,  but  mischievous  if  they  were  to  be  allowed  to  absolve  themselves 
from  the  consequences  of  neglecting  to  perform  properly  that  which  seems  naturally 
to  belong  to  them  as  a  duty.  It  is  unreasonable  that  the  Company  should  stipulate 
for  exemption  from  liability  from  the  consequence  of  their  own  negligence,  however 
gross,  or  misconduct,  however  flagrant,  and  that  is  what  the  condition  under  con- 
sideration professes  to  do.  That  condition  is  therefore  void,  and  the  case  stands 
simply  [350]  upon  the  ground  that  the  plaintiff"  has  employed  the  defendants  to 
carry  his  horse  safely,  and  that  they  have  used  an  insufficient  and  improper  vehicle 
for  that  purpose,  whereby  the  horse  has  been  injured. 

This  being  the  opinion  of  the  majority  of  the  Court,  the  judgment  of  the  Court  of 
Exchequer  is  therefore  reversed,  and  our  judgment  is  for  the  plaintiff. (a) 

Judgment  reversed. 

(a)  The  judgment  of  Erie,  J.,  was  delivered  in  Hilary  Vacation,  February  16, 
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In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Walker  v.  Goe  and  Another,  Clerks,  &c.  Feb.  8,  1859.— An  Act  enabling  naviga- 
tion Commissioners  to  grant  a  lease  of  a  canal  contained  a  clause  as  follows  : 
In  case  the  lessees  during  the  term  should  permit  the  navigation  to  be  out  of 
repair,  the  Commissioners  "  are  hereby  authorized  and  required  to  give  notice 
thereof  to  such  lessees,  &c.,  and  in  such  notice  to  specify  the  particular  repairs 
which  ought  to  be  done ;  and  the  Commissioners  may  by  such  notice  require 
that  such  repairs  should  be  commenced,  proceeded  with  and  finished  within 
reasonable  periods  to  be  named  by  the  Commissioners,  and  in  case  the  lessees 
shall  neglect  to  commence,  &c.,  such  repairs,  &c.,  then  it  shall  be  lawful  for  the 
Commissioners  and  they  are  hereby  authorized  to  take  possession  of  the  tolls, 
&c.,  and  to  cause  such  repairs  to  be  done  under  their  own  direction,  and  to  pay 
the  necessary  expenses  of  making  such  repairs,  out  of  the  said  tolls,"  &c.  The 
lease  having  been  granted  in  pursuance  of  the  Act,  during  its  continuance  one  of 
the  locks  of  the  canal  became  out  of  repair,  but  the  Commissioners,  though  they 
knew  of  the  want  of  repair,  gave  no  notice  of  it  to  the  lessee  though  a  sufficient 
time  had  elapsed  for  the  giving  of  such  notice.  A  barge  entered  the  canal  while 
the  lock  was  so  out  of  repair,  but  was  prevented  from  getting  out  again  by  the 
falling  in  of  the  lock.  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that,  assuming  a  duty  in  the  Commissioners  to  give 
notice  to  the  lessee  to  repair,  they  were  not  liable  in  an  action  by  the  owner  of 
the  barge  for  neglecting  to  give  such  notice,  inasmuch  as  the  detention  of  the 
barge  was  not  a  damage  naturally  flowing  from  their  neglect. — Semble,  that  no 
action  was  maintainable  against  the  Commissioners  for  their  neglect  to  give 
notice. 

[S.  C.  28  L.  J.  Ex.  184 ;  5  Jur.  (N.  S.)  737  ;  7  W.  R.  289.     Adopted,  Lagunas 
Nitrate  Company  v.  Lagunas  Syndicate,  [1899]  2  Ch.  437.] 

This  was  a  proceeding  in  error  on  a  judgment  of  the  Court  of  Exchequer  for  the 
defendant,  on  a  special  case  [351]  stated  for  the  opinion  of  that  Court  (reported  3 
H.  &  N.  395). 

Hayes,  Serjt.  (Boden  with  him),  for  the  plaintifF.(a)  The  Commissioners  are 
liable  in  this  action.  The  decision  in  the  Court  below  proceeds  on  the  ground  that 
the  damage  sustained  by  the  plaintiff"  was  not  the  necessary  consequence  of  the  neglect 
of  the  Commissioners  to  give  the  lessee  notice  to  repair.  The  case,  however,  bears  a 
strong  resemblance  to  that  of  Gibbs  v.  TJie  Trustees  of  the  Liverpool  Docks  (3  H.  &  N. 
165).  The  Commissioners  were  aware  of  the  want  of  repair  of  the  lock,  and  they 
ought  to  have  taken  the  necessary  steps  to  cause  it  to  be  repaired.  [Williams,  J. 
In  Gibbs  v.  The  'Trustees  of  the  Liverpool  Docks  (3  H,  &  N.  165)  and  2'he  Lancaster  Canal 
Company  v.  Farnaby  (11  A.  &  E.  223)  the  Commissioners  were  in  possession  of  funds 
which  they  ought  to  have  applied  towards  the  repairs  of  the  dock.]  It  is  true  that 
in  those  cases  the  duty  arose  from  the  possession  of  funds,  but  here  it  is  prescribed 
by  the  act  of  parliament.  [VVightman,  J.  Moreover,  in  the  latter  case  the  Commis- 
sioners were  in  the  actual  possession  of  the  canal :  that  is  not  so  here.]  The  duty  of 
directing  repairs  is  cast  on  the  Commissioners ;  the  lessee  is  only  bound  to  do  such 
repairs  as  they  order.  If  the  action  had  been  brought  against  the  lessee  he  would 
have  said,  in  answer,  that  he  could  not  shut  up  the  canal,  and  that  he  had  done  such 
repairs  as  the  Commissioners  required  him  to  do.  [Wightman,  J.  The  Commissioners 
can  only  interfere  where  there  is  a  default  in  the  lessee.]  The  Act  recites  that 
Chaplin  agreed  to  accept  the  trust  and  to  do  all  the  works  which  should  be  ordered 
to  be  done  by  the  Commissioners  for  the  sup-[352]-port  of  the  navigation.     The  eff'ect 

when  the  decision  of  the  Court  was  announced.  The  judgment  of  Williams,  J.,  on 
behalf  of  himself  and  the  other  members  of  the  Court,  was  read  in  Easter  Vacation, 
May  17. 

(a)  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  Willes,  J., 
Byles,  J.,  and  Hill,  J. 
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of  the  9th  and  28th  sections  is  to  give  the  Commissioners  the  entire  superintendence 
over  the  repairs.  [Wightman,  J.  The  primary  duty  to  repair  is  on  the  lessee,  but 
the  Commissioners  may  require  him  to  do  so.]  There  is  no  power  to  pay  out  of 
the  tolls  any  expenses  of  repairs  except  such  as  are  ordered  by  the  Commissioners. 
The  payment  of  interest  to  the  shareholders  is  subject  to  the  cost  of  repairs  (sect.  23), 
but,  unless  the  repairs  were  ordered  by  the  Commissioners,  the  shareholders  would 
have  a  right  to  be  paid  first.  Then,  with  respect  to  the  damages,  a  wrongdoer  is 
responsible  for  all  the  consequences  of  his  wrongful  act.  [Hill,  J.,  referred  to  Vicars 
v.  Wilcocks{8  East,  1),  2  Smith's  Lead.  Cas.  430.]  It  was  the  duty  of  the  Commis- 
sioners to  give  notice  to  the  lessee,  and  if  they  had  done  so  the  lessee  would  have 
repaired  and  the  lock  would  not  have  fallen  in. 

Wightman,  J.  We  are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  affirmed.  Some  members  of  this  Court  are  disposed  to  think  that 
the  judgment  should  be  affirmed  on  the  ground  that  the  action  is  not  main- 
tainable ;  but  we  are  all  of  opinion  that  it  must  be  affirmed  on  the  ground  assigned 
by  the  Court  below,  viz.  that  the  damage  was  not  the  proximate,  necessary,  or 
natural  result  of  the  neglect  of  the  Commissioners  to  give  notice.  Assuming  that 
it  was  their  duty  to  give  notice,  the  proximate  cause  of  the  damage  was  the  falling 
in  of  the  lock,  and  it  was  not  the  duty  of  the  Commissioners  to  repair  it;  they  were 
only  to  put  the  lessee  in  motion,  and  for  that  purpose,  the  Act  enables  them  to 
give  notice  to  the  lessee,  in  case  he  permitted  the  navigation  or  works  to  be  out  of 
repair.  The  Act  is  not  clearly  worded  in  all  its  provisions,  but,  taking  them 
altogether,  it  seems  that  the  [353]  primary  duty  to  repair  is  on  the  lessee.  In  the 
recital  of  the  Act  it  is  stated  that  "Chaplin  had  proposed  to  advance  all  the  money 
necessary  for  the  repairs  of  the  river,  and  to  keep  the  same  in  good  and  sufficient 
repair,  subject  to  the  orders  and  directions  of  the  Commissioners,"  &c.,  "which 
proposal  had  been  approved  of."  So  that  the  primary  duty  to  repair  is  on  the  lessee, 
subject  to  the  orders  of  the  Commissioners  as  to  any  particular  repairs  they  might 
think  necessary.  The  Act  goes  on  to  say  that  "  it  had  been  ordered  and  agreed  that 
the  navigation  and  tolls  should  be  vested  in  Chaplin  for  a  term  of  ninety-nine  years ; 
and  Chaplin  had  agreed  to  accept  the  trust  and  do  all  the  works  which  should  be 
ordered  to  be  done  by  the  Commissioners  for  the  support  of  the  navigation."  But 
the  question  turns  more  directly  on  the  28th  section,  which  provides  that  "in  case 
the  lessees  or  lessee  in  possession  for  the  time  being  shall,  at  any  time  during  the 
continuance  of  the  said  terra,  permit  the  said  navigation  or  the  works  thereof,  or  any 
of  them,  to  be  out  of  repair,  the  Commissioners  are  hereby  authorized  and  required 
to  give  notice  thereof  to  such  lessees  or  lessee,  and  in  such  notice  to  specify  the 
particular  repairs  which  ought  to  be  done,  &c.,  and  in  case  the  said  lessees,  or  lessee 
shall  neglect  to  commence,  or  to  proceed  with,  or  to  finish  such  repairs  in  the  manner 
so  specified,  then  it  shall  be  lawful  for  the  said  Commissioners,  and  they  are  hereby 
authorized,  to  take  possession  of  the  tolls,  &c.,  and  to  cause  such  repairs  to  be  done 
under  their  own  directions."  The  expression  "in  case  the  lessees  shall  neglect  such 
repairs,"  &c.,  shews  that  the  primary  duty  to  repair  is  on  them,  and  that  it  is  only 
in  case  of  their  neglect  that  notice  to  repair  is  to  be  given  by  the  Commissioners. 
But  it  is  argued  that  if  notice  had  been  given  the  repairs  would  have  been  done,  and 
if  they  had  been  done  the  lock  would  not  have  fallen  in.  Suppose,  however,  the  [354] 
Commissioners  had  given  notice,  it  does  not  follow  that  the  lessee  would  have  repaired, 
and  if  he  did  not  the  Commissioners  were  not  bound  to  repair.  Therefore  the  falling 
in  of  the  lock  cannot  be  considered  as  the  natural  and  necessary  consequence  of  the 
omission  of  the  Commissioners  to  give  the  lessee  notice  to  repair.  The  declaration 
alleges  that,  by  reason  of  the  Commissioners  not  giving  notice,  the^works  fell  in ;  but 
they  fell  in  by  reason  of  the  want  of  repair  which  the  lessee  was  bound  to  do.  We 
all  agree  that  the  ground  assigned  for  the  judgment  of  the  Court  below  is  right,  and 
that  upon  that  ground  the  judgment  must  be  affirmed,  though  some  of  the  members 
of  this  Court  think  that  the  Commissioners  are  not  amenable  to  such  an  action 
as  this. 

Williams,  J.     I  am  also  of  opinion  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed.     If  the  damage  sustained  by  the  plaintiff  necessarily  arose  from  the , 
negligent  conduct  of  the  Commissioners,  I  think  that  the  action  would  be  maintainable. 

Crompton,  J.     It  cannot  be  said  that  the  damage  was  the  natural  consequence 
of  the  Commissioners  not  giving  notice.     I  am  also  strongly  of  opinion  that  this  is 
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not  a  case  in  which  an  action  can  be  maintained  against  the  Commissioners.     It  was 
the  duty  of  the  lessee  to  repair ;  and  such  repair  was  to  be  merely  under  the  super- 
intendence of  the  Commissioners,  who  were  to  see  that  he  did  his  duty. 
Judgment  affirmed. 

[355]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Paul,  Public  Officer  of  Stuckey's  Somersetshire  Banking  Company  v.  JoEL.  Feb.  8, 
1859. — The  holder  of  a  bill  of  exchange,  on  the  day  after  it  became  due,  called 
at  the  office  of  J.,  the  drawer,  and  on  being  told  that  he  was  engaged  wrote  on 
a  scrap  of  paper  and  sent  in  to  him  the  following  notice : — "B.'s  acceptance  to  J., 
5001.,  due  12th  January,  is  unpaid:  payment  to  R.  &  Co.  is  requested  before 
four  o'clock,"  Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  the  notice  was  sufficient. 

[S.  C.  28  L.  J.  Ex.  143 ;  5  Jur.  (N.  S.)  603 ;  7  W.  R.  287.] 

This  was  an  appeal  against  the  judgment  of  the  Court  of  Exchequer,  discharging 
a  rule  to  enter  the  verdict  for  the  defendant  pursuant  to  leave  reserved  at  the  trial 
(reported  3  H.  &  N.  455). 

Hannen  for  the  defendant.(a)  Solarfe  v.  Palmer  (7  Bing.  530 ;  in  Dom.  Proc. 
2  CI.  &  F.  93)  is  a  direct  authority  that  this  notice  of  dishonour  is  insufficient.  That 
decision  has  never  been  reversed:  Evei-ard  v.  iVatson  (1  E.  &  B.  801);  and  the 
principle  there  laid  down  is,  that  a  notice  of  dishonour  must  inform  the  party  to 
whom  it  is  addressed,  either  in  express  terms,  or  by  necessary  implication,  that  the 
bill  has  been  presented  for  payment  and  dishonoured.  In  this  case  there  is  nothing 
to  intimate  to  the  defendant  that  the  bill  has  been  presented,  unless  the  mere  fact  of 
the  notice  being  given  leads  to  that  inference.  Where  a  party  has  neglected  to 
present  a  bill,  this  is  the  very  form  of  notice  which  he  would  give.  Solarte  v.  Palmer 
was  acted  on  in  Strange  v.  Price  (10  A.  &  E.  125).  Though  the  rule  laid  down  in 
Solarte  v.  Palmer  was  somewhat  qualified  in  Bailey  v.  Porter  (14  M.  &  W.  44),  still  a 
notice  of  dishonour  must  convey  an  intimation  that  [356]  the  bill  has  been  presented  : 
Allen  V.  Edmundson  (2  Exch.  719).  [Crompton,  J.  When  it  is  said  that  a  bill  has 
not  been  paid,  it  means  that  it  has  not  been  paid  in  the  regular  course.]  In  Furze 
V.  Sharwood  (2  Q.  B.  388)  several  notices  in  similar  terms  to  the  present  were  held 
insufficient.  [Crowder,  J.  In  Uedger  v.  Steven.son  (2  M.  &  W.  799),  Parke,  B.,  said 
that  it  seemed  to  him  enough,  if  it  appeared  by  retisonable  intendment,  and  would  be 
inferred  by  any  man  of  business,  that  the  bill  had  been  presented  to  the  acceptor  and 
not  paid  by  him.  In  this  case  does  it  not  appear  by  reasonable  intendment,  and 
would  it  not  be  inferred  by  any  man  of  business,  that  the  bill  had  been  presented  and 
not  paid  1]     He  also  referred  to  Byles  on  Bills,  p.  236,  note,  7th  ed. 

Archibald  appeared  for  the  plaintiff,  but  was  not  called  upon  to  argue. 

WiGHTMAN,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  affirmed.  The  case  of  Solarte  v.  Palmer  is  distinguishable,  for  there  the 
notice  did  not  state  that  the  bill  was  unpaid,  but  merely  demanded  payment.  That 
is  the  main  ground  of  the  decision  ;  and  that  is  relied  on  by  the  Lord  Chancellor  in 
his  judgment.  But  in  Hedger  v.  Stevenson  it  was  laid  down  by  Parke,  B.,  that  where 
the  terms  of  the  notice  are  such  that  it  appears  by  reasonable  intendment,  and  would 
be  inferred  by  any  man  of  business,  that  the  bill  has  been  presented  to  the  acceptor 
and  not  paid  by  him,  although  it  does  not  appear  by  express  terms  or  necessary 
implication,  that  is  sufficient.  In  Bailey  v.  Porter  the  defendant  was  informed  that 
the  acceptance  due  that  day  was  unpaid ;  here  there  is  the  same  expression,  and  there 
is  added  "  payment  is  requested  before  four  [357]  o'clock."  Bailey  v.  Porter  has  been 
referred  to  on  many  occasions,  and  has  always  been  considered  an  authority  on  this 
question. 

Judgment  affirmed. 

(a)  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  Willes,  J., 
Byles,  J.,  and  Hill,  J. 
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In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Williams  v.  Eyton.  Feb.  8,  1859. — By  the  General  Inclosure  Act,  41  Geo.  3, 
c.  109,  s.  8,  in  case  the  Commissioner  shall  be  empowered  to  stop  up  any  old  or 
accustomed  road  passing  through  any  part  of  the  old  inclosures,  &c.,  the  same 
shall  in  no  case  be  done  without  the  concurrence  or  ord'er  of  two  justices.  The 
53  Geo.  3,  c.  Ixix.  (the  Flint  Inclosure  Act),  by  s.  I,  appointed  a  Commissioner 
to  carry  the  Act  into  execution,  subject  to  such  of  the  regulations,  restrictions  and 
provisions,  <fec.,  in  the  41  Geo.  3,  c.  109,  as  were  not  altered,  varied,  controlled 
by,  or  repugnant  to,  the  provisions  of  that  Act.  Sect.  19  enacts,  that  it  shall  be 
lawful  for  the  Commissioners  to  stop  up  any  old  or  accustomed  public  road  or 
roads  over  the  marshes,  commons  and  waste  lands,  subject  nevertheless  to  the 
concurrence  of  two  justices,  and  under  such  I'egulations  as  are  contained  in 
41  Geo.  3,  c.  109,  and  provided  that  the  old  roads  should  not  be  discontinued 
till  the  new  roads  were  properly  formed.  The  marshes  were  allotted  in  1819, 
when  a  gate,  which  had  since  been  kept  locked,  was  put  up  across  an  old  road, 
but  the  road  had  since  been  used  by  foot  passengers  occasionally.  The  award  of 
the  Commissioners,  executed  in  1830,  set  out  the  new  roads,  and  directed  the 
old  roads  to  be  stopped  up.  A  certificate  of  two  justices,  that  the  new  roads  had 
been  formed  and  completed,  under  the  9th  section  of  41  Geo.  3,  c.  109,  was  put 
in  and  proved ;  but  no  order  of  two  justices  for  stopping  the  old  road  was 
produced.  Held,  in  the  Exchequer  Chamber  (affirming  the  decision  of  the  Court 
of  Exchequer),  that  it  might  be  presumed  that  an  order  of  two  justices  for 
stopping  up  the  old  road  had  been  duly  made. 

[S.  C.  28  L.  J.  Ex.  146  ;  5  Jur.  (N.  S.)  770;  7  W.  R.  291.  Dictum  applied,  Leigh 
Urban  Council  v.  King,  [1901]  1  Q.  B.  747.  Referred  to,  Cababe  v.  JValton-ufon- 
Thames  District  Council,  [1913]  1  K.  B.  491.] 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  enter  the  verdict  for  the  defendant,  pursuant  to  leave  reserved  at  the  trial 
(reported  2  H.  &  N.  771). 

M'Intyre  (Morgan  Lloyd  with  him)  argued  for  the  defendant.(a)  The  argument 
was  in  substance  the  same  as  that  in  the  Court  below,  and  the  same  authorities  were 
cited. 

[358]  Welsby  (with  whom  was  Beavan  and  Coxon)  appeared  for  the  plaintiff,  but 
was  not  called  upon  to  argue. 

WiGHTMAN,  J.  The  question  submitted  for  our  consideration  is,  whether  the 
Court  of  Exchequer,  performing  the  functions  of  a  jury,  were  at  liberty  to  presume 
that  the  concurrence  or  order  of  two  justices  had  been  obtained  for  stopping  up  the 
road.  So  long  ago  as  the  53  Geo.  3  the  Flint  Inclosure  Act  passed,  and  it  refers  to 
the  General  Inclosure  Act,  41  Geo.  3,  c.  109.  The  19th  section  of  the  former  Act 
empowers  the  Commissionei's  to  stop  up  any  roads,  ways  or  paths,  subject  to  the 
order  and  concurrence  of  two  justices,  and  the  provisions  of  the  41  Geo.  3,  c.  109. 
An  award  was  made  by  which  the  road  in  question  was  stopped  up,  but  there  was 
no  evidence  that  an  order  of  two  justices  had  been  obtained  for  that  purpose.  Then 
the  question  is  whether  such  an  order  can  be  presumed.  It  appears  that  there  had 
been  an  enclosure  of  the  road  for  a  period  of  about  twenty-eight  years,  and  we  think 
that  is  sufficient  to  warrant  the  Court,  standing  in  the  place  of  a  jury,  in  presuming 
that  every  thing  was  rightly  done,  and  that  an  order  of  two  justices  was  obtained. 
It  is  said  that  so  far  as  regards  foot  passengers  there  was  evidence  of  a  continuous 
user ;  but  we  think  that  is  not  sufficient  to  rebut  the  presumption  which  arises 
from  the  lapse  of  twenty-eight  years  since  the  road  was  stopped  up  by  the  award 
made  under  the  Inclosure  Act.  Whether  foot  passengers  have  been  allowed  to  pass 
is  hardly  a  question  for  the  consideration  of  the  Court :  the  question  is,  whether  there 
is  sufficient  to  satisfy  us  that  a  jury  would  have  come  to  the  conclusion  that  the  order 

(a)  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  Willes,  J., 
Byles,  J.,  and  Hill,  J. 
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of  two  justices  was  obtained.     For  these  reasons  the  judgment  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 


[359]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Hill  v.  Fox.  Feb.  8,  1859.— The  defendant,  being  indebted  to  the  plaintiff  and 
other  persons  for  money  lost  by  betting  on  a  horse  race,  applied  to  the  plaintiff 
for  a  loan.  The  plaintiff  lent  the  defendant  20001.  upon  the  security  of  a  deed, 
which  assigned  to  the  plaintiff  certain  policies  of  assurance,  and  contained  a 
covenant  by  the  defendant  to  pay  the  20001.,  and  interest.  On  the  settling  day 
the  defendant  paid  the  plaintiff  his  bets  out  of  the  20001.  In  an  action  by  the 
plaintiff  on  the  covenant,  the  defendant  pleaded  that  the  deed  was  a  mortgage 
security,  part  of  the  consideration  for  which  was  a  gaming  debt.  At  the  trial 
the  Judge  told  the  jury  that  if  the  20001.,  was  advanced  in  pursuance  of  a 
stipulation  or  agreement  between  the  plaintiff  and  defendant  that  out  of  it  the 
plaintiff  should  be  paid  the  money  which  he  had  won  of  the  defendant  by  betting 
it  was  a  mere  colourable  loan  and  evasion  of  the  statute  ;  but  that  if  there  was 
no  such  stipulation  or  agreement,  and  the  plaintiff  advanced  the  20001.  as  a  loan 
for  the  defendant  to  dispose  of  as  he  pleased,  the  deed  was  valid,  although  the 
plaintiff  expected  to  be  paid  out  of  the  money  so  lent.  Held,  in  the  Exchequer 
Chamber,  on  a  bill  of  exceptions,  that  the  direction  was  right. 

[S.  C.  at  Nisi  Prius,  1  F.  &  F.  136.] 

Error  on  a  bill  of  exceptions.  The  declaration  was  on  an  indenture,  dated  the 
13th  July,  1850,  whereby  the  defendant  covenanted  to  pay  the  plaintiff  20001.*  with 
interest,  on  the  4th  December  following.  The  declaration  set  out  the  indenture, 
which  recited  that  the  plaintiff  had  lent  to  the  defendant  20001.,  and  as  a  collateral 
security  for  the  payment  thereof,  the  defendant  assigned  to  the  plaintiff  two  policies 
of  assurance,  and  covenanted  to  pay  the  premiums.  The  breaches  assigned  were: 
non-payment  of  the  principal  and  interest,  and  the  premiums. 

Plea :  That,  before  the  making  of  the  indenture,  certain  persons  were  playing  at 
a  certain  game,  called  horse  racing ;  and  the  plaintiff  won  of  the  defendant  certain 
sums  of  money,  to  wit  16501.,  by  betting  on  the  sides  of  the  persons  who  did  so  play 
as  aforesaid  ;  that  by  the  said  indenture  the  defendant  conveyed  to  the  plaintiff  the 
said  instruments  of  insurance  by  way  of  mortgage ;  and  that  the  said  indenture  was 
and  is  a  mortgage  within  the  meaning  of  the  statute  9  Anne,  c.  14,  for  preventing 
excessive  and  [360]  deceitful  gaming,  and  the  5  &  6  Wm.  4,  c.  41,  to  amend  the  law 
relating  to  secuiities  given  for  considerations  arising  out  of  gaming,  usurious  and 
other  illegal  transactions.  Averment:  that  the  sum  of  16501.,  so  won  as  aforesaid, 
was  and  is  part  of  the  consideration  of  the  said  mortgage,  within  the  meaning  of  the 
first  mentioned  stJitute.     Issue  thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  Surrey  Spring  Assizes,  1858.  The 
defendant  stated  that  he  was  connected  with  the  turf,  and  had  many  bets  with  the 
plaintiff  on  horse  racing  prior  to  this  transaction.  He  betted  with  the  plaintiff  on 
the  Derby  of  1850,  and  after  that  race  was  run  he  owed  the  plaintiff  16501.  Before 
the  settling  day  he  saw  the  plaintiff  and  told  him  that  he  had  lost  more  than  he  could 
possibly  pay  him.  The  plaintiff  then  asked  him  how  much  he  owed  to  other  persons, 
and  the  defendant  replied  "  less  than  3001."  The  plaintiff  then  agreed  to  advance  him 
20001.  upon  condition  that  he  paid  the  plaintiff's  account,  which  the  defendant  agreed 
to.  The  defendant  went  to  the  plaintiffs  solicitor  and  gave  him  a  promissory  note 
for  20001.,  payable  on  demand,  and  signed  an  agreement  to  deposit  policies  of 
assurance  for  15001.  and  to  insure  his  life  for  an  additional  5001.,  and  execute  a 
mortgage  of  the  policies.  The  defendant  then  received  from  the  plaintiff's  attorney 
a  cheque  for  20001.,  which  he  got  cashed  and  paid  the  plaintiff  what  he  owed  him. 
On  cross-examination,  the  defendant  stated  that  the  plaintiff  had  frequently  lent  him 
money,  as  much  as  6001.  at  a  time. 

The  plaintiff  stated  that  for  many  years  he  had  race  horses  and  betted  largely. 
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He  had  known  the  defendant  for  thirty  years,  and  had  always  lent  him  money,  when 
asked  for  it,  frequently  as  much  as  5001.  at  a  time.  On  the  Derby  day  of  1850  his 
horse  was  second.  This  20001.  would  not  have  been  [361]  lent  if  the  plaintiff's  horse 
had  won,  because  the  defendant  would  have  won  a  large  sum  of  money.  After  the 
Derby  day,  the  defendant  came  to  the  plaintiff's  house  and  said  that  he  wanted  20001.  ; 
that  he  had  lost  a  great  deal  of  money,  and  would  be  greatly  obliged  if  the  plaintiff 
would  render  him  assistance  by  way  of  loan.  The  plaintiff  said  that  all  his  money 
matters  were  managed  by  his  solicitors,  and  that  the  defendant  must  go  to  them  and 
tell  them  what  security  he  would  give,  and,  if  they  were  satisfied,  he  would  lend  the 
defendant  the  20001.  Nothing  whatever  was  said  about  the  defendant  paying  the 
16501.  which  he  had  lost,  nor  was  there  then,  or  at  any  other  time  whatever  before  he 
advanced  the  20001.,  any  condition  or  agreement  made  that  the  defendant  should  pay 
the  16501.,  or  any  other  sum.  The  defendant  was  at  Tattersall's  on  the  settling  day 
and  paid  the  plaintiff  what  he  owed  him.  It  was  much  under  16501.,  and  consisted 
chiefly  of  bets  which  the  plaintiff  had  made  for  him,  and  which  the  plaintiff  was  liable 
to  pay.  There  was  never  any  agreement  that  the  plaintiff  was  to  receive  back  any 
portion  of  the  loan.  On  cross-examination,  the  plaintiff  said  that  of  course  he 
assumed  that  the  defendant  would  pay  him  on  the  settling  day,  as  well  as  all  other 
persons  to  whom  he  had  lost :  that  he  had  lent  the  defendant  the  20001.  for  the 
purpose  of  settling  his  bets. 

The  learned  Judge  told  the  jury  that  if,  in  their  opinion,  the  20001.  was  advanced 
in  pursuance  of  a  stipulation,  or  agreement  between  the  plaintiff  and  the  defendant, 
that  out  of  it,  the  plaintiff  should  be  paid  by  the  defendant,  money  which  the  plaintiff 
had  won  of  the  defendant  by  betting,  as  stated  in  the  plea,  this  would  be  a  mere  colour- 
able loan  of  20001.,  and  a  colourable  evasion  of  the  statute  in  such  case  made  and 
provided ;  and  the  jury  ought  in  that  case  to  [362]  find,  that  part  of  the  consideration 
for  the  said  indenture,  was  money  won  by  the  plaintiff  of  the  defendant,  in  the  manner 
stated  in  the  plea;  but,  if  there  was  no  such  agreement  or  stipulation,  and  the  plaintiff 
advanced  the  20001.  absolutely,  as  a  loan,  and  put  it  into  the  hands  of  the  defendant, 
as  the  lawful  owner,  to  dispose  of  it  as  he  pleased,  and  the  defendant  gave  the  deed 
to  secure  the  payment  of  that  loan,  then  the  deed  was  a  perfectly  valid  deed,  although 
the  plaintiff  expected  that  he  should  be  paid  out  of  the  said  money  so  lent.  His  lord- 
ship also  told  the  jury  that  in  his  opinion  there  is  nothing  illegal  in  betting :  that  the 
parties  do  not  violate  any  law  by  making  a  bet,  but  that  the  law  will  not  assist  the 
winner  in  enforcing  payment  of  it ;  and  that  a  loan  of  money  is  not  void  although  the 
lender  believes  that  the  borrower  means  to  apply  it  in  payment  of  a  bet. 

The  jury  found  a  verdict  for  the  plaintiff  for  26 181.  2s.  6d.  The  defendant's  counsel 
then  tendered  a  bill  of  exceptions  to  the  above  ruling,  and,  error  having  been  assigned 
thereon,  the  case  was  now  argued  by 

Petersdorff,  Serjt.,  for  the  defendant.(a)  The  direction  of  the  learned  Judge  was 
erroneous.  It  was  calculated  to  lead  the  jury  to  suppose  that,  unless  there  was  an 
absolute  agreement  that  the  plaintiff  should  be  paid  his  bets  out  of  the  loan,  they  must 
find  for  the  plaintiff.  It  should  have  been  left  to  the  jury  to  say  what  was  the  actual 
understanding  and  intention  of  the  parties  at  the  time  the  security  was  given  and  the 
money  paid  to  the  plaintiff :  did  they  understand  and  intend  that  it  was  to  be  a  simple 
loan  of  money,  or  was  it  a  mere  artifice  and  contrivance  by  which  the  [363]  plaintiff 
was  to  get  a  security  for  a  gaming  debt?  [Williams,  J.  The  learned  Judge  told  the 
jury  in  effect  that,  if  the  defendant  was  bound  to  pay  his  gaming  debt  out  of  the  loan, 
the  security  was  void,  but  if  there  was  no  such  stipulation,  and  the  money  when  in  the 
hands  of  the  defendant  was  his  own  to  dispose  of  as  he  pleased,  then  the  deed  was  a 
valid  security.]  In  G-rizewood  v.  Blane  (11  C.  B.  538),  which  decided  that  a  colourable 
contract  for  the  sale  and  purchase  of  railway  shares,  where  neither  party  intends  to 
deliver  or  to  accept  the  shares  but  merely  to  pay  "  differences  "  according  to  the  rise 
and  fall  of  the  market,  is  gaming  within  the  8  &  9  Vict.  c.  109,  s.  18,  the  Lord 
Chief  Justice  left  it  to  the  jury  to  say  "  what  was  the  plaintiff's  intention,  and  what 
was  the  defendant's  intention,  at  the  time  of  making  the  contracts — whether  either 
party  really  meant  to  purchase  or  to  sell  the  shares  in  question  ;  telling  them  that,  if 
they  did  not,  the  contract  was  in  his  opinion  a  gambling  transaction  and  void."     In 

(a)  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  Willes,  J.,  Byles, 
J.,  and  Hill,  J. 
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Oliphant  on  Horses,  p.  303,  2nd  ed.,  it  is  said  that  "  the  question  to  be  left  to  the  jury 
in  such  case  is,  whether  it  be  a  bona  fide  contract  which  each  party  at  the  time  meant 
to  perform,  or  whether  the  transaction  was  not  a  mere  bet  upon  the  future  price  of  the 
commodity.  And  that,  if  neither  party  intended  to  buy  or  sell,  it  would  be  no  bargain 
but  a  mere  gambling  transaction."  An  authority  there  cited  is  the  summing  up  of 
Crompton,  J,,  in  a  case  of  Bennett  v.  Hall  (at  Guildhall,  Jan.  23,  1853).  He  also 
referred  to  Fisher  v.  Bridges  (3  E.  &  B.  642). 

WiGHTMAN,  J.  We  are  all  of  opinion  that  the  direction  of  the  learned  Judge  was 
correct.  In  substance  it  amounts  to  this — "  If  you  believe  that  this  deed,  which  upon 
the  [364]  face  of  it  purports  to  be  a  security  for  a  sum  of  20001.,  money  lent,  is 
merely  a  colourable  transaction  for  the  purpose  of  passing  the  money  and  carrying 
into  effect  an  illegal  agreement,  then  the  deed  is  void  ;  but  if  you  are  of  opinion  that 
there  was  no  such  stipulation,  and  that  the  plaintiff  advanced  the  20001.  as  a  loan, 
and  put  it  into  the  hands  of  the  defendant  as  the  lawful  owner,  to  do  with  it  as  he 
pleased,  the  deed  is  perfectly  valid  although  the  plaintiff  expected  to  be  paid  his  beta 
out  of  the  money  so  lent.  No  doubt,  upon  other  occasions,  other  Judges  have  used 
other  expressions,  but  they  in  effect  amount  to  the  same  thing.  It  is  said  that  it 
should  have  been  left  to  the  jury  to  say  what  was  the  understanding  between  the 
parties.  I  should  object  to  that,  because  it  is  difficult  to  say  what  an  "  understanding  " 
means.  I  do  not  know  a  better  word  than  "  agreement "  or  "  stipulation  " ;  and  the 
learned  Judge  subsequently  explained  what  he  meant  by  such  a  stipulation  or  agree- 
ment as  would  have  the  effect  of  making  the  transaction  illegal.  There  is  no  objection 
to  the  direction  of  the  learned  Judge,  and  the  judgment  of  the  Court  below  must  be 
afiirmed. 

Judgment  affirmed. 

[365]    Exchequer  Reports.    Easter  Term,  22  Vict. 

BiNET  V.  Susan  Picot.  May  11,  1859. — A  writ,  issued  in  pursuance  of  the  18th 
section  of  the  Common  Law  Procedure  Act,  1852,  for  service,  and  served  on,  a 
British  subject  out  of  the  jurisdiction,  may  be  set  aside,  on  the  application  of  the 
defendant,  if  it  is  shewn  that  there  was  no  cause  of  action  which  arose  within  the 
jurisdiction. 

[S.  C.  28  L.  J.  Ex.  244.     Approved,  Jacksm  v.  Spittall,  1870,  L.  R.  5  C.  P.  546.] 

Field  had  obtained  a  rule  to  shew  cause  why  the  writ  of  summons  and  service 
thereof  should  not  be  set  aside  for  irregularity.  The  rule  was  obtained  on  an  affidavit 
by  the  defendant,  sworn  at  St.  Helier  in  the  island  of  Jersey,  that  she  was  served  at 
St.  Helier,  with  the  copy  of  the  writ  of  summons  annexed  to  the  affidavit,  which  com- 
manded the  defendant  to  cause  an  appearance  to  be  entered  within  fourteen  days,  and 
was  indorsed  for  service  out  of  the  jurisdiction  of  the  Court:  that,  previously  to  being 
served  with  the  writ,  she  had  received  a  letter,  purporting  to  be  signed  by  the 
plaintiffs  attorney,  applying  for  compensation  for  the  breach  of  her  promise  to  marry 
the  plaintiff",  and  thieatening  to  proceed  with  an  action  to  recover  damages  for  the 
same,  unless  an  offer  of  compensation  was  made :  that  the  cause  of  action,  if  any, 
which  the  plaintiff  had  or  might  have  against  her  arose  within  the  island  of  Jersey 
and  not  elsewhere,  and  no  cause  of  action  by  the  plaintiff  against  her  arose  in  respect 
of  the  breach  of  a  contract  made  in  any  other  place  than  the  island  of  Jersey,  and 
that  the  plaintiff  and  defendant  were  both  natives  of  Jersey  where  they  were  domiciled. 
This  affidavit  was  sworn  before  J.  Le  Bailly,  [366]  one  of  the  magistrates  of  the  Royal 
Court  of  Jersey.  There  was  also  an  affidavit  that  J.  Le  Bailly,  as  jurat  or  magistrate 
of  the  Royal  Court,  had  authority  to  administer  an  oath,  and  his  handwriting  was 
identified. 

In  an  affidavit  in  answer  the  plaintiff  swore  that  in  April,  1856,  the  defendant 
came  from  Jersey  to  London  and  remained  for  some  little  time,  during  which 
he  was  consUintly  in  her  society :  that  while  there,  within  the  jurisdiction  of  the 
Court,  the  defendant  promised  to  marry  the  plaintiff  on  his  return  from  a  voyage 
which  he  was  then  about  to  make  to  India :  that  when  the  defendant  promised  to 
marry  him,  it  was  agreed  that  when  the  marriage  was  solemnized  they  should  take 
a  house  and  reside  in  London  :  that  the  defendant  had  refused  to  perform  her  promise, 
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and  her  refusal  to  do  so  was  contained  in  several  letters  received  by  the  plaintiff  in 
London. 

Mathew  shewed  cause. (a)  This  is  an  application  to  set  aside  a  writ  of  summons, 
issued  in  pursuance  of  the  18th  section  of  the  Common  Law  Procedure  Act,  1852,  on 
the  ground  that  there  was  no  cause  of  action  which  arose  within  the  jurisdiction  of 
the  Court.  The  writ  is  regular.  In  Forbes  v.  Smith  (10  Exch.  717),  which  was  a  case 
similar  to  the  present,  Parke,  B.,  said  : — "The  statute  does  not  require  either  a  state- 
ment in  the  writ  itself,  or  an  affidavit  before  issuing  it,  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  superior  Courts.  Therefore  there  is  no  irregularity  in 
the  writ  itself,  although  the  substituted  mode  of  proceeding  under  it  could  not  be 
applied  unless  the  cause  of  action  arose  within  the  jurisdiction  of  the  Court,"  &c.  If 
there  is  no  cause  of  action  within  the  jurisdiction,  the  section  in  question  provides  an 
adequate  protection  by  making  it  [367]  essential,  in  order  to  enable  the  plaintiff  to 
proceed,  that  he  should  satisfy  a  Judge  "  by  affidavit  that  there  is  a  cause  of  action 
which  arose  within  the  jurisdiction."  Under  the  old  practice  the  plaintiff  might  have 
proceeded  to  outlawry.  Secondly,  there  was  a  confirmation  of  the  promise  and  a 
breach  within  the  jurisdiction.  That  constitutes  a  cause  of  action.  [Bramwell,  B.  I 
doubt  whether  it  is  more  than  evidence  of  a  prior  promise.] 

Field,  in  support  of  the  rule.  The  writ  ought  to  be  set  aside.  It  could  not  have 
been  issued  except  under  the  provisions  of  the  18th  section,  and  it  can  only  be  used 
for  the  purpose  of  being  served  out  of  the  jurisdiction.  The  plaintiff's  affidavit  does 
not  contradict  the  defendant's  oath  that  the  cause  of  action  did  arise  in  Jersey.  If 
there  was  a  binding  contract  previously  existing,  the  further  promise  when  the  parties 
were  in  London  was  a  mere  nudum  pactum. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — This  was  a  case  in  which  a  writ,  issued  out  of  this 
Court,  was  served  in  the  island  of  Jersey.  The  plaintiff  was  called  upon  by  the  rule 
to  shew  cause  why  the  writ  and  service  of  it  in  Jersey  should  not  be  set  aside.  The 
defendant,  a  resident  in  Jersey,  made  the  application  on  the  ground  that  the  cause 
of  action  did  not  arise  in  this  country.  The  18th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  which  enables  plaintiffs  to  sue  persons  who  are  abroad  by  issuing 
writs  from  the  Courts  of  this  country,  and  serving  them  out  of  the  jurisdiction, 
requires  that  the  cause  of  action  shall  arise  in  this  country  and  not  abroad.  The 
defendant  applied  to  the  Court  to  set  aside  the  writ  and  the  service  of  it,  very 
distinctly  stating  that  the  cause  of  action  did  not  arise  in  this  country.  Cause  [368] 
was  shewn,  and  an  affidavit  was  produced  on  the  part  of  the  plaintiff,  the  object  of 
which  was  to  shew  that  the  cause  of  action  did  arise  in  this  country.  On  reading 
the  affidavit  we  think  that  the  answer  is  not  made  out  in  so  satisfactory  a  manner  as 
to  induce  the  Court  to  be  of  opinion  that  the  cause  of  action  really  did  arise  in  this 
country.  We  are  very  much  inclined  to  think  that  it  did  not :  it  is  positively  sworn 
to  by  the  defendant,  and  the  answers  and  explanations  of  the  plaintiff  are  by  no 
means  satisfactory.  We  are  therefore  of  opinion  that  the  rule  ought  to  be  made 
absolute. 

Rule  absolute. 

Cook  v.  Paxton.  April  16,  1859. — The  Army  Works  Corps,  which  served  in  the 
Crimea  under  an  agreement  with  the  Government,  are  not  soldiers,  although  subject 
to  the  provisions  of  the  Mutiny  Act,  19  &  20  Vict.  c.  10 ;  and  therefore  they  are 
not  entitled  to  the  certificate  of  discharge  required  by  the  Articles  of  War  to  be 
given  to  dismissed  soldiers. 

[S.  C.  5  Jur.  (N.  S.)  390.] 

Action  for  the  breach  of  an  agreement  to  employ  the  plaintiff  as  one  of  the  civil 
engineering  corps  in  the  Crimea.  The  first  count  of  the  declaration  set  out  the  agree- 
ment (post,  p.  369),  and,  after  averring  that  the  plaintiff  joined  the  corps,  embarked 
for  the  Crimea,  and  had  done  all  things  on  his  part  to  entitle  him  to  be  employed  for 
two  years,  alleged  as  breaches  that,  although  no  notice  was  given  to  the  plaintiff  that 
his  services  were  dispensed  with,  the  defendant  would  not  continue  to  employ  the 

(a)  April  15.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 
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plaintiff  until  the  expiration  of  two  years,  and  did  not  during  such  period  supply  him 
with  rations  or  pay  his  wages.     There  was  also  a  count  for  work  and  labour. 

Plea  to  the  first  count.  That,  before  the  expiration  of  the  period  of  two  years  in 
that  count  mentioned,  the  defendant  provided  the  plaintiff  with  a  free  passage  to 
England,  and  gave  notice  to  the  plaintiff  that  his  services  were  dispensed  with,  and 
paid  the  plaintiff  the  gratuity  of  1 61.  and  [369]  his  wages  up  to  the  time  of  his  dis- 
charge ;  and  thereby,  befoie  the  expiration  of  the  said  period  of  two  years,  and  before 
the  committing  by  the  defendant  of  the  alleged  breach  of  the  agreement,  the  agree- 
ment was  terminated  according  to  the  terms  of  the  same.  To  the  other  count :  Never 
indebted.     Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  last  Hilary  Term,  it 
appeared  that  the  plaintiff  and  a  number  of  other  men  were  employed  by  the  defen- 
dant, who  acted  on  the  part  of  the  Government,  to  serve  in  the  Army  Works  Corps 
during  the  war  in  the  Crimea.  On  the  1st  November,  1855,  the  plaintiff  signed  the 
agreement  declared  on,  which  was  as  follows : — 

"No.  3619. 

"  Name  of  person  engaged — John  Cook. 

"  Army  Works  Corps. 

"Articles  of  Agreement. 

"  Whereas  her  Majesty's  Government  have  directed  Sir  Joseph  Paxton  to  organize 
and  dispatch  to  the  Crimea  a  civil  engineering  corps,  for  the  purpose  of  assisting  the 
operations  of  the  allied  forces  in  conducting  and  carrying  on  the  present  war :  And 
whereas,  William  Thomas  Doyne,  Esq.,  civil  engineer,  has  been  recommended  by  the 
said  Sir  J.  Paxton,  and  has  been  commissioned  by  her  Majesty  to  get  together  and 
form  such  engineering  corps,  and,  when  formed,  to  superintend  and  take  the  command 
of  the  same  :  Now  these  presents  witness,  that  the  undersigned  persons  do,  and  each 
of  them  doth,  hereby  agree  with  the  said  Sir  J.  Paxton,  and  also  with  the  said  William 
Thomas  Doyne,  and  with  the  ofiicer  in  command  of  the  said  corps  for  the  time  being, 
to  join  the  said  corps  and  to  enter  into  the  service  of  the  said  W.  T.  Doyne  and  of  the 
officer  in  command  of  the  said  corps  for  the  time  being,  and  that  they  will,  whenever 
required,  upon  a  free  passage  being  [370]  provided  for  them  for  that  purpose,  embark 
for  the  seat  of  war ;  and,  upon  their  arrival  there,  be  employed  with  the  Ordnance,  or 
otherwise,  in  assisting  the  operations  of  the  allied  forces  in  the  Crimea,  or  elsewhere ; 
and  will  in  all  things  act  under  and  conform  to  the  orders,  rules  and  regulations  to  be 
laid  down  and  given  by  the  officer  in  command  of  the  said  corps  for  the  time  being, 
or  by  those  placed  by  the  said  officer  in  authority  over  them,  in  the  execution  of  all 
works  required  to  be  executed  by  them ;  and  will  promptly  and  faithfully  execute 
all  orders  to  the  best  of  their  skill  and  ability,  and  conduct  themselves  soberly  and 
steadily  ;  and  will,  in  all  things  connected  with  the  execution  of  the  said  works,  submit 
to  such  regulations  as  may  be  directed  by  the  proper  authorities ;  and  shall  and  will, 
while  this  engagement  lasts,  be  subject  to  the  Mutiny  Act  and  the  Articles  of  War 
for  the  time  being  in  force.  And  the  said  Sir  J.  Paxton  and  W.  T.  Doyne  do,  and 
each  of  them  doth,  hereby  agree  with  the  undersigned,  and  each  of  them,  that  they 
shall  be  supplied  with  an  outfit  on  going  on  board  ship,  and  with  a  free  passage  to 
the  seat  of  war ;  and  shall  be  employed  in  the  capacity  stated  opposite  their  names 
respectively  in  such  corps  as  aforesaid  for  a  period  of  two  years  ;  and,  from  and  after 
their  embarkation  on  board  ship,  they  shall  be  supplied  with  rations  of  the  like 
quantities  and  qualities  as  shall  be  supplied  to  the  soldiers  in  her  Majesty's  army  with 
whom  they  shall  be  serving,  and  shall  receive,  in  addition,  wages  for  such  services  at 
the  rate  per  week  (a)  stated  opposite  their  names  respectively,  with  a  pension  the  same 
as  is  paid  in  the  army  in  case  of  disability.  And  the  undersigned  do,  and  each  of  them 
doth,  hereby  agree  that  they  will  continue  in  the  service  of  the  said  W.  T.  Doyne, 
and  of  the  officer  in  [371]  command  of  the  said  corps  for  the  time  being,  for  such 
period  of  two  years,  and  for  a  further  period  of  one  year,  after  the  expiration  of  such 
two  years,  if  required  by  the  said  W.  T.  Doyne  or  such  officer  as  aforesaid.     And  the 

(a)  This  was  24s.  from  the  time  of  making  the  agreement  until  the  day  of  embark- 
ation for  the  Crimea,  and  after  that  day  408. 
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undersigned  do,  and  each  of  them  doth,  further  agree  that  the  said  Sir  J.  Paxton  or  the 
said  W.  T.  Doyne,  or  the  officer  in  command  of  the  said  corps  for  the  time  being, 
may  at  any  time  during  such  period  of  two  years  and  further  period  of  one  year  as 
aforesaid,  give  notice  to  them,  or  any  of  them,  that  their  services  are  dispensed  with ; 
in  which  event  or  at  the  expiration  of  this  agreement  by  effluxion  of  time,  each  of  the 
undersigned  shall,  if  his  conductis  approved  by  the  said  W.  T.  Doyne  or  the  officer  in 
command  of  the  said  corps  for  the  time  being,  be  entitled  to  receive  the  amount  of 
gratuity  (a)  stated  opposite  their  names  respectively.  And  the  said  Sir  J.  Paxton  and 
XV.  T.  Doyne  further  agree  that,  upon  the  termination  and  fulfilment  of  this  agree- 
ment, the  undersigned  shall  be  provided  with  a  free  passage  to  England.  And  the 
undersigned  further  agree  that,  until  they  are  requested  to  embark  for  the  seat  of  war, 
they  will  execute  such  work  as  may  be  required  by  the  said  Sir  J.  Paxton,  or  by  such 
person  or  persons  as  may  be  placed  by  the  said  Sir  J.  Paxton  in  authority  over  them, 
receiving  wages  for  such  work  at  the  rate  per  week  stated  opposite  their  names  respec- 
tively.    Witness  the  hands  of  the  parties,  &c." 

On  the  1st  December,  1855,  the  plaintiff  embarked  for  the  Crimea,  where  he 
served  under  the  agreement  until  the  27th  April,  1856,  when  he  was  ordered  to  go  on 
board  a  vessel  which  sailed  for  England,  and  arrived  at  Spithead  about  the  19th 
May.  On  his  arrival  he  was  paid  21.  to  enable  him  to  proceed  to  London.  He  was 
then  directed  to  go  to  the  Crystal  Palace  at  Sydenham,  which  he  did  on  the  [372]  23rd 
May,  and  there  he  was  paid  his  wages  up  to  the  day  of  landing  and  received  a  gratuity 
of  161.  He  afterwards  went  to  a  government  office  at  Whitehall  and  applied  for  his 
discharge,  but  could  not  get  it.  He  then  applied  to  the  defendant  for  his  discharge 
and  his  pay  up  to  the  time  it  was  given.  This  was  refused,  as  the  government 
required  that  the  discharge  should  be  dated  on  the  day  of  his  arrival  in  England. 

It  was  objected  on  the  part  of  the  plaintiff  that  the  first  plea  was  not  proved,  since 
the  plaintiff  was  entitled  to  his  discharge  under  the  Mutiny  Act.  The  learned  Judge 
reserved  the  point,  and  having  left  the  questions  to  the  jury,  they  found  that  the 
plaintiff  had  notice  of  his  discharge  on  the  2.3rd  May  and  was  entitled  to  his  wages 
up  to  that  day ;  and  a  verdict  was  given  for  him  with  40s.  damages. 

Lush  now  moved  to  increase  the  damages,  the  amount  to  be  assessed  by  the 
Master.  The  Mutiny  Act  in  force  when  this  agreement  was  signed  (18  &  19  Vict, 
c.  11),  would  not  include  this  corps  ;  but  by  the  Mutiny  Act,  19  &  20  Vict.  c.  10,  s.  2, 
"  All  the  provisions  of  the  Act  shall  apply  to  all  persons  who  are  or  shall  be  serving 
in  the  Land  Transport  Corps  or  Army  Works  Corps."  By  section  1,  her  Majesty  is 
empowered  "to  make  Articles  of  War  for  the  better  government  of  her  Majesty's 
forces,"  &c. ;  and  one  of  the  articles  made  under  that  section  is, — "Soldiers  having 
been  duly  enlisted  and  sworn  shall  not  be  dismissed  our  service  without  a  certificate 
of  discharge."  The  plaintiff  has  never  been  discharged  from  the  service,  and  con- 
sequently is  liable  to  be  arrested  at  any  time  and  punished  as  a  deserter. 

Pollock,  C.  B.  It  is  clear  to  my  mind  that  this  corps  were  not  soldiers.  They 
were  made  amenable  to  the  last  Mutiny  Act,  in  order  that  they  might  be  under  that 
dis-[373]-cipline  which  is  necessary  for  an  army  ;  but  they  were  not  enlisted  as  soldiers, 
nor  are  they  liable  to  be  sent  back  to  the  Crimea  or  treated  as  deserters.  Indeed,  if 
they  were  soldiers,  I  do  not  see  how  they  could  maintain  an  action  for  their  pay.  My 
brother  Bramwell  concurs  in  this  view,  but  as  my  brother  Martin  thinks  the  matter 
worthy  of  consideration,  you  may  take  a  rule  if  you  think  fit. 

Bkamwell,  B.  I  think  that  these  men  were  not  soldiers,  but  even  if  they  were 
they  could  not  rely  on  that  clause  in  the  Articles  of  War.  It  is  not  a  provision  for 
their  benefit,  but  a  direction  by  her  Majesty  to  the  person  who  discharges  them. 

Lush  asked  for  time  to  consider  whether  he  would  take  a  rule,  and  a  few  days 
afterwards  stated  that  he  declined  to  do  so. 


Godwin  v.  Culley.  Edwards  and  Godwin  v.  Culley.  May  5,  1859. — In  1847, 
the  plaintiffs,  who  were  solicitors,  lent  to  the  defendant  1001.  on  a  mortgage,  401. 
on  a  promissory  note,  and  they  had  also  a  claim  against  him  for  costs.  In  1857, 
the  defendant  wrote  to  the  plaintiffs  as  follows: — "Sept.  26.     I  wish  to  inform 

(a)  This  was  161. 
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you  that  I  received  yours  this  morning.  I  am  going  to  leave  my  situation  on 
the  1st  November,  and  when  the  policy  is  paid  on  the  29th  October,  I  hope  that 
you  will  have  the  whole  of  your  account  ready  for  me,  as  I  hope  to  be  with  you  on 
that  day."  "  Oct.  25. — Mr.  V.,  when  here  on  Saturday,  stated  that  the  amount 
due  against  me  was  about  2801.  Of  course  this  includes  the  1001.  and  interest 
that  I  had  some  years  since,  and  the  401.  promissory  note  that  I  jointly  signed 
with  the  late  Mr.  B.  Of  course  you  are  aware  that  you  have  251.  to  my  credit 
that  Mr.  Y.  paid  over  when  he  could  not  complete  the  purchase  of  the  property 
in  the  High  Street."  Held,  a  sufficient  acknowledgment  of  the  debt  to  take  the 
case  out  of  the  Statute  of  Limitations. 

[Applied,  Cornforlh  v.  Smitlmrd,  1859,  5  H.  &  N.  15.     Considered,  Stamford  Banking 
Cmnpany  v.  Smith,  [1892]  1  Q.  B.  765.] 

In  the  first  of  the  above  actions,  the  first  count  of  the  declaration  was  on  a  covenant 
by  the  defendant  to  pay  the  plaintiff  1001.,  with  interest,  on  the  7th  of  March,  1848. 
The  second  count  was  on  a  promissory  note  made  by  the  [374]  defendant  and  one 
H.  Birt,  deceased,  for  payment  to  the  plaintiff  on  demand  of  401.  and  interest. 

The  defendant  pleaded  to  the  second  count,  that  the  alleged  cause  of  action  did 
not  accrue  within  six  years  before  this  suit.  Upon  which  issue  was  joined.  Judgment 
by  default  was  signed  on  the  first  count. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term, 
it  appeared  that  the  plaintiff  and  one  Edwards,  who  were  in  partnership  as  solicitors 
at  Winchester,  had  been  concerned  for  the  defendant  for  several  years.  In  the  year 
1847,  the  plaintiff  lent  to  the  defendant,  of  the  partnership  monies,  1001.  on  a  mort- 
gage, which  contained  the  covenant  declared  on  in  the  first  count,  and  401.  on  the 
promissory  note  mentioned  in  the  second  count.  The  firm  had  also  a  claim  against 
the  defendant  for  a  bill  of  costs.  In  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  the  plaintiff  gave  in  evidence  the  following  letters  written  by  the  defendant 
to  the  firm  : — 

"19  Liverpool  Street,  London, 
"Sept.  26,  1857. 

*' Gentlemen, — I  wish  to  inform  you  that  I  received  yours  this  morning.  I  am 
going  to  leave  my  situation  on  the  1st  November,  1857,  and  when  the  policy  is  paid 
on  the  29th  October,  I  hope  you  will  have  the  whole  of  your  accounts  ready  for  me, 
as  I  hope  to  be  with  you  on  that  day. — Yours,  &c.  "  Alfred  Culley." 

"19  Liverpool  Street,  King's  Gross,  London, 
"Oct.  5,  1857. 
"  Gentlemen, — Mr.  Ventham,  when  here  on  Saturday,  stated  that  the  amount  due 
against  me  was  about  2801.  Of  course  this  includes  the  1001.  and  interest  that  I  had 
some  years  since,  and  the  401.  promissory  note  that  I  jointly  signed  with  the  [375] 
late  Mr.  Henry  Birt.  Of  course  you  are  aware  that  you  have  251.  to  my  credit,  that 
Mr.  Young  paid  over  when  he  could  not  complete  the  purchase  of  the  property  in  the 
High  Street.— Yours,  &c.  "Alfred  Culley." 

It  was  submitted,  on  behalf  of  the  defendant,  that  the  above  letters  were  not  a 
sufficient  acknowledgment  of  the  liability  to  ta,ke  the  case  out  of  the  Statute  of  Limita- 
tions. The  learned  Judge  directed  a  verdict  for  the  plaintifi^,  reserving  leave  to  the 
defendant  to  move  to  enter  the  verdict  for  him. 

Shide,  in  the  same  term,  obtiiined  a  rule  nisi  accordingly ;  against  which 
Collier  and  Karslake  now  shewed  cause.  The  letters  are  a  sufficient  acknowledg- 
ment of  the  debt  to  take  the  case  out  of  the  Stiitute  of  Limitations.  In  the  first  letter 
the  defendant  asks  the  plaintift'  to  have  his  account  ready  by  a  certain  day.  In  the 
second  letter  the  defendant  admits  in  terms  that  the  amount  due  from  him  to  the 
plaintift"  is  about  2801. ;  and  that  this  is  composed  of  three  items,  the  1001.  and  interest, 
secured  by  the  deed,  the  401.  due  on  the  promissory  note,  and  the  remainder  for  costs ; 
and  the  defendant  claims  to  have  credit  for  251.  [Channell,  B.  It  amounts  to  this — 
I  owe  you  this  debt  and  I  will  pay  it  you,  but  I  want  251.  deducted.]  In  Sidwell  v. 
Mason  (2  H.  &  N.  306)  the  following  letter  was  held  a  sufficient  acknowledgment : 
— "  I  have  received  your  bill.  It  does  not  specify  sufficiently  to  which  cottages  the, 
work  is  done,  for  instance  (as  to  some  of  the  items)  I  do  not  know  where  all  this  is 
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done.  I  shall  feel  obliged  if  you  will  more  particularly  explain.  It  is  my  wish  to 
settle  your  account  immediately,  but  being  at  a  distance  I  wish  everything  explicit 
and  correct.  I  have  asked  [376]  H.  to  mark  the  agreements  and  send  them  to  me, 
and  I  will  return  them  by  the  hrst  post  with  instructions  to  pay  if  correct."  Bram- 
well,  B.,  there  said,  "  It  is  enough,  if  there  is  an  acknowledgment  unaccompanied  by 
expressions  which  control  its  effect."  [Channell,  B.  The  acknowledgment  must  be 
in  terms  so  distinct  and  unqualified,  that  a  promise  to  pay  on  request  may  be  reason- 
ably inferred  from  it :  Chitty  on  Contracts,  p.  726,  6th  ed.]  In  Rackham  v.  Marriott 
(1  H.  &  N.  234)  there  was  no  definite  promise  to  pay,  but  merely  an  expression  by 
the  defendant  of  a  hope  that  at  some  future  period  he  might  be  enabled  to  make  a 
satisfactory  arrangement.  In  Collis  v.  Stack  (1  H.  &  N.  605),  the  plaintiff  having 
applied  to  the  defendant  for  payment  of  a  debt,  the  defendant  wrote  in  answer, — "  I 
shall  repeat  my  assurance  to  you  of  the  certainty  of  your  being  repaid  your  generous 
loan.  Let  matters  remain  as  they  are  for  a  short  time,  and  all  will  be  right.  The 
works  I  have  been  appointed  to,  but  they  are  not  yet  worked  with  the  full  complement 
of  labour ;  this  term  will  decide  the  matter : "  and  that  was  held  a  sufficient  acknow- 
ledgment. Waller  v.  Lacy  (1  Man.  &  G.  54)  is  an  authority  that  the  amount  need  not 
be  specified  in  the  acknowledgment.  They  also  referred  to  Hart  v.  Prendergast 
(14  M.  &  W.  741). 

Slade,  in  support  of  the  rule.  The  words  of  the  9  Geo.  4,  c.  14,  s.  1,  are,  that 
"no  acknowledgment  or  promise  by  words  only  shall  be  deemed  sufficient,"  &c., 
"  unless  such  acknowledgment  or  promise  "  shall  be  in  writing.  In  order  to  revive 
the  liability  of  the  debtor  after  the  expiration  of  six  years,  by  a  subsequent  acknow- 
ledgment or  promise,  there  must  be  proof  of  some  writing  signed  by  himself,  either 
containing  an  express  promise  to  pay  the  debt,  or  being  in  terms  from  which  an 
unqualified  promise  to  pay  is  neces-[377]-sarily  to  be  implied :  Jervis's  New  Rules, 
p.  350,  note.  The  second  letter  is  merely  a  statement  by  the  defendant  that  the 
plaintift''s  agent  had  called  on  him  and  said  that  the  amount  due  against  the  defendant 
was  2801.  Such  a  statement  made  by  word  of  mouth,  before  the  9  Geo.  4,  c.  14, 
would  not  have  been  sufficient.  A  petition  to  the  Court  of  Bankruptcy,  under  the 
7  &  8  Vict.  c.  70,  signed  by  an  insolvent,  is  not  a  suflScient  acknowledgment  of  a  debt 
set  out  in  his  schedule,  so  as  to  take  the  case  out  of  the  Statute  of  Limitations  :  Everett 
v.  Robertson  (1  El.  &  El.  16).  That  case  shews  that  there  may  be  a  most  unqualified 
admission  of  the  debt,  and  yet  it  may  not  be  sufficient  to  take  the  case  out  of  the 
statute.  [Martin,  B.  It  has  been  decided  that  an  admission  to  a  third  person  is  not 
sufficient.  Pollock,  C.  B.  It  must  be  an  admission  from  which  a  promise  to  pay  may 
be  inferred.]  Here  there  is  no  unqualified  admission  :  the  defendant  informs  the 
plaintiff  that  his  agent  has  said  that  the  debt  is  2801.,  and  he  asks  the  plaintiff  whether 
that  includes  certain  claims.  If  an  admission  at  all,  it  is  an  admission  of  the  bill  of 
costs,  and  that  is  not  due  to  the  plaintiflP,  but  to  him  and  his  partner. 
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This  was  an  action  to  recover  831.  8s.  4d.,  being  the  balance  of  the  plaintiffs'  bills 
of  costs,  as  solicitors,  after  giving  credit  for  251.  and  21.  lis.  8d.  received  on  account 
of  defendant.  The  same  question  was  raised  as  to  the  Statute  of  Limitations,  and  the 
same  letters  were  in  evidence  as  in  the  preceding  case.  A  verdict  was  found  for  the 
plaintiHs  for  the  amount  claimed,  and  leave  was  reserved  to  the  [378]  defendant  to 
move  to  reduce  the  amount  by  the  items  beyond  six  years  from  the  commencement  of 
the  action.     A  rule  nisi  having  been  obtained  accordingly. 

Collier  and  Karslake  now  appeared  to  shew  cause,  but  the  Coui't  called  on  Slade 
to  support  the  rule,  and  he  stated  that  he  had  nothing  to  add  to  his  argument  in  the 
preceding  case. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  in  each  case  ought  to  be  discharged. 
Upon  a  comparison  of  all  the  authorities,  there  is  no  doubt  as  to  the  proper  construc- 
tion of  the  9  Geo.  4,  c.  14,  viz.  that  what  would  formerly  have  taken  a  case  out  of  the 
Statute  of  Limitations,  if  the  acknowledgment  had  been  by  word  of  mouth,  is  now 
sufficient  if  the  acknowledgment  is  in  writing.  Then  the  question  is  whether  the 
acknowledgment  contained  in  these  letters  would  have  been  sufficient  if  the  9  Geo.  4, 
c.  14,  had  not  passed.     A  bare  acknowledgment  is  clearly  insufficient.     For  instance,  if 
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a  debtor  had  written  in  a  book  a  private  memorandum  of  his  debt,  and  the  creditor 
got  hold  of  the  book  and  produced  it  in  Court,  that  would  not  be  an  acknowledgment 
to  take  the  case  out  of  the  statute,  because  no  promise  to  pay  could  be  inferred  from 
it.  There  must  be  an  acknowledgment  amounting  to  a  promise,  either  to  the  creditor  or 
his  agent,  to  pay  the  debt.  Mr.  Slade  says  that  this  letter  cannot  be  an  acknowledg- 
ment to  the  plaintiff  in  the  first  action,  because,  if  an  acknowledgment  at  all,  it  is  an 
acknowledgment  to  him  and  his  partner.  But  it  is  only  a  technical  rule  which  requires 
all  co-contractors  to  join  in  an  action ;  and  the  question  who  is  to  bring  the  action  is 
very  difierent  from  the  question  as  to  an  acknowledgment  of  the  debt.  With  respect 
to  that,  the  defendant  refers  to  three  claims  which  he  admits  to  be  in  [379]  existence : 
he  admits  the  1001.  and  interest,  the  401.  due  on  the  promissory  note,  and  a  further 
claim  for  costs.  I  think  that  is  a  suflBcient  acknowledgment,  for  it  is  made  under  such 
circumstances  that  any  body  who  reads  it  would  infer  a  promise  to  pay.  In  addition, 
he  couples  it  with  a  statement  that  he  is  entitled  to  credit  for  251.,  and  therefore  the 
plaintiff  cannot  claim  the  whole  amount  of  2801.  The  letters  being  addressed  to  the 
two  partners  all  difficulty  with  respect  to  the  second  action  is  removed,  and  therefore 
in  each  action  the  rule  will  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  So  far  as  any  definition  of  an  acknow- 
ledgment is  necessary,  I  think  the  one  given  by  my  brother  Bramwell  in  the  case  of 
Sidwell  v.  Mason  (2  H.  &  N.  306)  is  the  best ;  but  we  must  always  go  back  to  the  words 
of  the  statute,  and  they  are  "  that  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  &c.,  unless  such  acknow- 
ledgment or  promise  shall  be  in  writing."  It  is  therefore  clear  from  the  words  of  the 
Act  that  the  acknowledgment  must  be  such  as  to  have  that  effect,  and  I  think  that 
the  word  "  promise  "  shews  that  there  must  be  a  promise  to  the  person  to  whom  the 
acknowledgment  is  made.  A  statement  to  a  third  person,  like  the  insertion  in  a 
schedule  of  the  debt,  would  not  be  that  species  of  acknowledgment  which  the  statute 
contemplates.  But  I  agree  with  the  Lord  Chief  Baron,  that  what  would  have  been  a 
sufficient  acknowledgment  before  the  9  Geo.  4,  c.  14,  if  made  by  word  of  mouth,  will 
now  be  suflScient  if  in  writing.  Then  the  question  is  whether  these  two  letters  are  a 
sufiicient  acknowledgment.  I  do  not  put  the  first  out  of  consideration,  though  I  think 
the  second  is  of  itself  sufficient.  If  the  first  letter  had  stood  alone,  perhaps  it  [380] 
would  not  have  been  sufficient,  for  it  merely  amounts  to  this — "  Some  accounts  are 
due  from  me  to  you,  which  I  wish  you  to  have  ready  on  a  certain  day."  But  then  the 
defendant  writes  thus — "  Mr.  Ventham,  when  here  on  Saturday,  stated  that  the  amount 
due  against  me  was  about  2801.  Of  course  this  includes  the  1001.  and  interest  that  I 
had  some  years  since,  and  the  401.  promissory  note  that  I  jointly  signed  with  the  late 
Mr.  Henry  Birt."  That  is,  I  do  not  exactly  know  whether  2801.  is  the  amount  which 
I  owe  you :  there  is  the  1001.  and  interest,  the  401.  promissory  note,  and  the  balance 
is  the  account  you  have  against  me  for  costs.  The  defendant  then  adds,  "  Of  course 
you  are  aware  that  you  have  251.  to  my  credit."  What  does  that  mean  1  "  I  owe  you 
a  sum  which  is  said  to  be  2801. ;  that  I  do  not  admit,  for  an  amount  of  251.  must  be 
taken  oflf  it."  That  is  clearly  an  acknowledgment  that  a  sum  of  money  is  due  to  the 
plaintiff,  from  which  the  defendant  is  entitled  to  credit  for  251. 

Bramwell,  B.  I  am  also  of  opinion  that  both  rules  ought  to  be  discharged. 
These  cases  are  always  unsatisfactory,  as  they  run  so  close  to  each  other ;  and  for  this 
reason — the  statute  does  not  require  any  formal  document,  but  any  writing  from  which 
it  can  be  collected  that  there  is  an  absolute  and  unqualified  acknowledgment  of  the 
debt  is  sufficient.  Therefore  it  must  always  be  a  matter  of  uncertainty  whether  the 
particular  letter  brings  the  case  within  the  rule.  I  agree  that  an  admission  to  a  third 
person  would  not  be  sufiicient.  In  G-renfell  v.  Girdlestone  (2  Y.  &  C.  676)  Alderson,  B., 
said,  in  the  course  of  the  argument,  "There  must  be  that  from  which  a  continued 
contract  may  be  inferred.  If  a  man  were  to  write  a  letter  to  a  third  person  acknow- 
ledging a  debt,  that  would  not  take  it  out  of  the  [381]  statute."  Here  the  letters  are 
addressed  to  the  plaintiffs  in  these  actions.  Then,  is  there  anything  to  qualify  the 
acknowledgment  ?  In  my  opinion  there  is  not.  It  is  an  acknowledgment  of  two 
certain  debts,  viz.  1001.  and  401.,  and  an  uncertain  debt;  and  a  statement  that  251.  is 
to  be  deducted  from  the  whole. 

Rule  discharged.  ^ 
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Francis  Shand  and  A.  Shand  v.  William  Sanderson.  April  27,  1859. — By  a 
charter-party,  made  between  the  defendant  and  H.,  a  ship  was  chartered  to  proceed 
to  Madras  and  load  a  cargo  there  from  the  agents  of  H.,  and  being  so  loaded 
proceed  to  London  and  deliver  the  same  on  being  paid  freight  at  31.  15s.  a  ton, 
&c. ;  "  the  captain  to  sign  bills  of  lading  for  his  cargo  for  any  rate  of  freight 
required,  without  prejudice  to  this  charter-party."  C.  S.,  who  acted  as  agent  of 
H.  at  Madras  in  respect  of  the  charter-party,  by  his  directions  purchased  sugars 
and  loaded  them  on  board.  The  captain,  at  the  request  of  C.  S.,  signed  a  bill 
of  lading,  deliverable  to  the  order  of  C.  S,  at  11.  per  ton  freight.  H.  stopped 
payment  and  never  paid  for  the  sugar.  The  sugar  having  arrived  in  London. 
Held,  that  C  S.,  or  the  parties  in  London  who  represented  him,  were  entitled  to 
the  sugar  on  payment  of  the  bill  of  lading  freight. 

[S.  C.  28  L.  J.  Ex.  278 ;  7  W.  E.  416.     Referred  to,  Hansen  v.  Harrold,  [1894] 
1  Q.  B.  619;  Moel  Tryvan  Ship  Company  v.  Kruger,  [1907]  1  K.  B.  831.] 

Declaration.  That  C.  Shand  &  Co.  caused  to  be  shipped  at  Madras,  upon  a  ship 
called  the  "Sanderson,"  of  which  the  defendant  was  owner  and  one  J.  S.  was  master, 
certain  bags  of  sugar,  and  thereupon  the  said  J.  S.,  as  master,  and  on  behalf  of  the 
defendant  as  owner,  made  and  executed  and  delivered  to  C  Shand  &  Co.  a  certain 
bill  of  lading  for  the  said  bags  of  sugar  in  the  words  following,  that  is  to  say : 
"  Shipped  in  good  order  and  well  conditioned  by  C.  Shand  &  Co.,  in  and  upon  the 
good  ship  called  the  '  Sanderson,'  whereof  is  master  for  this  voyage  J.  S.,  and  now 
riding  at  anchor  in  the  roads  of  Madras,  and  bound  for  London,  3616  bags  sugar,  being 
marked  and  numbered  as  in  the  margin ;  and  are  to  be  delivered  in  the  like  good  order 
and  well  conditioned  at  the  aforesaid  port  of  London,  the  act  of  God,  the  Queen's 
enemies,  fire,  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers  and  naviga- 
tion, of  whatever  nature  or  kind  soever,  unto  order  or  to  assigns,  on  their  paying  freight 
for  the  said  [382]  goods  at  the  rate  of  one  pound  sterling  per  ton  of  20  cwt.  net,  with 
primage  and  average  accustomed.  In  witness  whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  bills 
being  accomplished  the  others  to  stand  void.  Dated  in  Madras,  1857.  Weight  and 
contents  unknown  to  . — (Signed)  J.  S."    And  afterwards,  and  after  the  passing 

and  coming  into  operation  of  the  18  &  19  Vict.  c.  Ill,  C.  Shand  &  Co.  indorsed  the 
said  bill  of  lading  for  valuable  consideration,  and  the  plaintiffs,  before  the  refusal  to 
deliver  hereinafter  mentioned,  became  and  were  the  indorsees  and  holders  of  the  said 
bill  of  lading  for  value,  and  entitled  to  the  property  in  the  said  bags  of  sugar.  Aver- 
ments :  that  the  said  bags  of  sugar  were  carried  to  and  arrived  at  London  according  to 
the  tenor  of  the  said  bill  of  lading ;  and  that  they,  the  plaintiffs,  then  and  still  being 
the  indorsees  and  holders  of  the  said  bill  of  lading,  and  entitled  to  the  delivery  of  the 
said  bags  of  sugar  as  aforesaid,  were  ready  and  willing,  and  offered,  to  pay  freight  for 
the  said  bags  of  sugar,  according  to  the  tenor  of  the  said  bill  of  lading,  and  to  have  the 
same  delivered  to  them ;  and  the  plaintiffs  did  everything  on  their  part  to  be  done  and 
everything  happened  to  entitle  them  to  have  the  said  bags  of  sugar  delivered  to  them 
accordingly,  on  payment  of  the  said  amount  of  freight :  Yet  the  defendant  would  not 
deliver,  or  permit  to  be  delivered,  to  the  plaintiffs  the  said  bags  of  sugar,  except  on 
payment  of  a  larger  amount  of  freight  than  that  mentioned  in  the  bill  of  lading,  and 
the  plaintiffs  were  compelled  to  pay  such  larger  amount  of  freight  in  order  to  obtain 
the  sugars. 

Fourth  plea.  That,  before  the  signing  of  the  bill  of  lading,  a  charter-party  was 
made  between  the  defendant  and  one  Hicks,  respecting  the  employment  of  the  said 
ship  in  the  voyage  in  the  bill  of  lading  mentioned,  which  was  as  [383]  follows :  "  It  is 
this  day  mutually  agreed  between  William  Sanderson,  owner  of  the  good  ship  or 
vessel  called  the  '  Sanderson,'  &c.,  and  G.  F.  Hicks,  &c.,  that  the  said  ship,  being  tight, 
staunch,  &c.,  shall  proceed  to  Madras  and  receive  orders  to  load  there,  &c.,  and  load 
from  the  factors  of  the  said  affreighters  a  full  and  complete  cargo  of  lawful  merchan- 
dize, &c. ;  and,  being  so  loaded,  shall  therewith  proceed  to  Queenstown,  &c.,  for  orders 
to  proceed  to  London,  or  a  safe  port  on  the  Continent,  &c.,  and  deliver  the  same  on 
being  paid  freight  as  follows :  at  and  after  the  rate  of  31.  15s.  sterling  per  ton  of 
20  cwt.  net  delivered,  if  discharged  in  London;  10s.  per  like  ton  additional,  if 
discharged  on  the  Continent,  as  above,  for  rice,  sugar  and  saltpetre ;  other  goods  in 
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proportion,  according  to  the  Honourable  East  India  Company's  schedule  of  tonnage, 
in  full  of  all  port  charges  and  pilotages,  as  customary  (the  act  of  God,  the  Queen's 
enemies,  restraints  of  princes,  &c.,  excepted).  The  captain  to  sign  bills  of  lading  for 
his  cargo  for  any  rate  of  freight  required,  without  prejudice  to  this  charter-party. 
The  freight  to  be  paid,  on  unloading  and  right  delivery  of  the  cargo,  in  cash  at  two 
months  from  date  of  report  of  vessel  inwards  at  the  Custom  House,  London,  or  in  cash 
on  right  and  true  delivery  if  discharged  on  the  Continent,  &c."  That  C.  Shand  &  Co., 
of  Madras,  acted  as  agents  for  Hicks  in  respect  of  the  charter-party,  and  by  his  direc- 
tions, and  before  the  ship  arrived  at  Madras,  purchased  sugars  to  load  on  board  the 
ship :  that  the  ship  arrived  at  Madras  and  was  loaded  with  the  said  sugars  by  C.  Shand 
&  Co. :  that  J.  S.,  as  master,  on  behalf  of  the  defendant  as  owner,  at  the  request  of 
C.  Shand  &  Co.,  as  agents  of  Hicks,  and  according  to  the  terms  of  the  charter-party, 
of  which  C.  Shand  &  Co.  then  had  full  notice,  signed  the  bill  of  lading :  that  C.  Shand 
&  Co.,  by  the  directions  of  Hicks,  drew  for  the  cost  price  of  the  sugars  certain  bills 
[384]  of  exchange  on  Edwards  &  Matthie,  in  London,  and  negotiated  the  same  through 
the  Oriental  Bank  and  the  Mercantile  Bank  of  India,  London  and  China  respectively, 
and  indorsed  and  delivered  to  the  said  banks  the  said  bills  of  exchange  together  with 
the  bill  of  lading  to  secure  the  payment  of  the  bills  of  exchange  at  maturity :  that 
before  the  bills  of  exchange  became  due  Edwards  &  Matthie  and  Hicks  stopped 
payment  and  failed,  and  thereupon  the  bills  of  exchange,  when  the  same  became  due, 
were  dishonoured  by  Edwards  <fe  Matthie,  and  were  taken  up  and  paid  by  the 
plaintiffs  to  the  said  banks,  and  thereupon  the  said  banks  indorsed  the  bill  of  lading, 
and  delivered  the  same  to  the  plaintiffs  :  that  the  plaintiffs  carry  on  business  under 
the  name  and  style  of  C.  Shand  &  Co.  at  Madras :  that  the  ship  arrived  in  London, 
and  that  afterwards,  more  than  two  months  from  the  date  of  the  report  of  the  vessel 
inwards  at  the  Custom  House,  London,  the  plaintiffs,  as  the  holders  of  the  bill  of 
lading,  requested  the  defendant  to  deliver  to  them  the  sugars,  on  payment  of  the 
freight  in  the  bill  of  lading  mentioned  :  that  thereupon  the  defendant  requested  the 
plaintiffs  to  pay  him  the  freight  of  the  sugars,  according  to  the  terms  of  the  charter- 
party,  and  refused  to  deliver  the  sugars  to  the  plaintiffs  until  the  freight  of  the  sugars 
was  paid  according  to  the  terms  of  the  charter-party  ;  and  thereupon  the  plaintiffs  did 
pay  the  last  mentioned  freight. 

Fifth  plea.  The  defendant  repeats  the  averments  of  the  fourth  plea,  except  the 
averment  that  more  than  two  months  had  elapsed  from  the  date  of  the  vessel's  report 
inwards  at  the  time  the  plaintiffs  requested  the  defendant  to  deliver  to  them  the 
sugars  on  payment  of  the  freight  in  the  bill  of  lading  specified  :  that  the  charter-party 
in  the  last  plea  mentioned  was  made  in  London,  and  that,  by  the  usage  and  custom 
of  merchants,  brokers  and  shipowners  [385]  in  London  and  elsewhere  in  England, 
well  known,  and  approved  of  at  the  time  of  making  the  charter-party,  and  of  which 
Hicks  and  the  defendant  and  the  brokers  who  made  the  charter-party  had  notice,  the 
words  "the  freight  to  be  paid,  on  unloading  and  right  delivery  of  the  cargo,  in  cash 
at  two  months  from  date  of  report  of  vessel  inwards  at  the  Custom  House,  London," 
mean  that  the  freight  is  to  be  paid  on  the  unloading  and  right  delivery  of  the  cargo 
to  the  consignee  in  cash,  but  that  if  the  cargo  is  delivered  before  the  expiration  of 
two  months  from  the  vessel's  report  inwards  at  the  Custom  House,  London,  a  discount 
is  to  be  deducted  so  as  to  make  the  amount  paid  equal  to  cash  at  two  months  from 
the  date  of  the  vessel's  report  inwards  at  the  Custom  House,  London ;  and  that  by 
the  said  usage  the  shipowner  has,  under  charter-parties  worded  in  the  same  manner 
as  the  said  charter-party,  a  lien  on  the  cargo  for  the  freight  to  be  paid  according  to 
the  terms  of  such  charter-parties. 

Sixth  plea.  The  defendant  repeats  all  the  averments  in  the  fourth  plea,  except 
that  the  plaintiffs  constitute  the  firm  of  C.  Shand  (^  Co.  of  Madras :  that  the  plaintiffs 
act  in  London  as  the  agents  of  C.  Shand  &  Co.  of  Madras,  and  that  they  took  up 
and  paid  the  said  bill  of  exchange,  as  the  agents  of  the  said  firm  of  C.  Shand  &  Co., 
at  their  request  and  for  their  honour,  and  with  full  notice  of  the  terms  of  the 
charter  party. 

Seventh  plea.  The  defendant  repeats  the  averments  in  the  fifth  plea,  except  the 
averment  that  the  plaintiffs  constitute  the  firm  of  C.  Shand  &  Co.  of  Madras  :  that 
the  plaintiffs  act  as  agents  in  London  of  C.  Shand  &  Co.,  and  took  up  and  paid  the 
said  bill  of  exchange  as  the  agents  of  C.  Shand  &  Co.,  and  at  their  request  and  for 
their  honour,  and  with  full  notice  of  the  terms  of  the  charter-party. 


890  SHAND    V.  SANDERSON  4  H.  &  N.  386. 

Demurrer  and  joinder. 

[386]  Blackburn,  in  support  of  the  demurrer.  By  the  charter-party  between  the 
defendant  and  Hicks,  the  captain  was  empowered  to  sign  bills  of  lading  at  any  rate 
of  freight.  Then  comes  a  clause  which  would  give  no  lien  even  as  against  Hicks. 
But  it  is  alleged  that  there  is  a  lien  by  custom  against  Hicks ;  and  the  first  question 
is  whether  there  is  a  lien  against  the  plaintiffs,  because  C.  Shand  &  Co.  of  Madras 
are  identified  with  Hicks.  Assuming  that  there  is  a  lien  against  Hicks,  there  is  none 
against  C.  Shand  &  Co.  C.  Shand  &  Co.  purchased  sugars  for  which  they  have  not 
been  paid.  They  drew  bills  for  the  price,  took  a  bill  of  lading  in  their  own  names, 
and  indorsed  the  bills  of  exchange  and  the  bill  of  lading  to  the  Oriental  Bank. 
Foster  v.  Colby  (3  H.  &  N.  705)  shews  that  as  against  the  bank  the  defendants  would 
have  had  no  lien.  Why  should  C.  Shand  &  Co.  be  in  a  less  favourable  position? 
They  had  purchased  sugars  which  had  never  vested  in  the  charterers ;  they  therefore 
stood  in  the  same  position  as  the  plaintiff  in  Foster  v.  Colby  (.3  H.  &  N.  705).  There 
is  nothing  in  the  charter-party  to  prevent  the  charterer's  agents  from  entering  into 
the  contract  contained  in  the  bill  of  lading.  The  object  of  the  clause  providing  that 
the  captain  may  sign  bills  of  lading  at  any  rate  of  freight  is  to  enable  the  captain  to 
bargain  with  any  persons  for  a  smaller  rate  of  freight  than  that  mentioned  in  the 
charter-party.  If  the  charterer  himself  makes  two  contracts,  one  for  a  larger  and  the 
other  for  a  smaller  rate  of  freight,  he  may  be  bound  to  pay  the  larger  rate.  But  if 
the  contract  by  bill  of  lading  is  with  a  third  person,  it  makes  no  difference  that  the 
shipper  has  notice  of  the  charter-party,  where  it  empowers  the  master  to  sign  bills  of 
lading  at  any  rate  of  freight.  In  the  cases  which  will  be  cited  on  the  other  side  the 
charterer  was  the  shipper,  and  as  he  was  [387]  party  to  two  contracts,  as  against  him 
the  larger  obligation  would  be  binding.  As  to  the  fourth  and  sixth  pleas,  there  was 
no  lien  by  the  charter-party  even  as  against  Hicks.  That  seems  to  be  settled  by  the 
case  of  Alsager  v.  The  St.  KatJmrine's  Bock  Company  (14  M.  &  W.  794).  As  to  the 
fifth  and  seventh  pleas,  the  custom  as  to  lien  is  only  stated  to  have  existed  in  England, 
and  is  not  shewn  to  have  been  known  to  the  shippers  at  Madras.  On  this  point  he 
referred  to  Kirchner  v.  Venus  (Privy  Council,  March  16,  1859). 

Mellish  (with  whom  was  Kemplay),  for  the  defendant.  In  order  to  understand 
this  case  it  is  necessary  to  consider  the  position  of  C.  Shand  &  Co.  The  captain  was 
to  sign  bills  of  lading  "  without  prejudice  to  the  charter-party."  C.  Shand  &  Co.,  the 
agents  of  the  charterer,  received  orders  from  the  charterer  to  ship  sugars  and  to  draw 
for  the  price,  and  shipped  the  sugars  accordingly.  They  shipped  under  the  charterer's 
orders,  and  in  the  character  of  agents  of  the  charterer  required  the  captain  to  sign  the 
bill  of  lading.  Now  in  Foster  v.  Colby  (3  H.  &  N.  705)  and  Gilkison  v.  Middleton 
(2  C.  B.  N.  S.  134)  it  was  decided  that  where  the  charterer's  agent  has  procured  bills 
of  lading  to  be  signed,  and  has  indorsed  them  for  value,  the  shipowner  is  bound  to 
deliver  the  goods  to  the  indorsee  of  the  bill  of  lading  on  payment  of  the  bill  of  lading 
freight.  The  power  to  sign  bills  of  lading  at  any  rate  of  freight  is  given  to  enable 
the  shipper  to  raise  money  on  the  bills  of  lading  from  third  persons.  The  plaintiffs, 
however,  merely  stand  in  the  position  of  charterers'  agents.  [Martin,  B.  The  goods 
belonged  to  C.  Shand  &  Co. ;  they  never  parted  with  the  possession  of  them,  and  in  fact 
were  holding  adversely  to  the  [388]  charterer :  Turner  v.  The  Trustees  of  the  Liverpool 
Docks  (6  Exch.  543).  The  bills  of  lading  were  to  be  "without  prejudice  to  the  charter- 
party."  [Martin,  B.  That  means  without  prejudice  to  the  rights  of  the  shipowner 
against  Hicks.]  "Without  prejudice"  means  without  prejudice  to  any  right  of  lien. 
C.  Shand  &  Co.  having  had  notice  of  the  charter-party,  the  principle  of  Faith  v.  The 
East  India  Company  (4  B.  &  Aid.  630)  applies.  In  Gledstanes  v.  Allen  (12  C.  B.  202, 
220)  the  charterers  shipped  goods  of  their  own,  for  which  the  captain  signed  bills  of 
lading  at  a  specified  rate  of  freight.  Jervis,  C.  J.,  said  :  "  So  long  as  the  goods  remain 
the  property  of  the  charterers,  or  of  their  agent,  they  are  liable  to  the  lump  freight. 
And  I  do  not  think  the  clause  at  the  end  of  the  charter-party,  authorizing  the  master 
to  sign  bills  of  lading,  at  any  rate  of  freight  without  prejudice  to  this  charter-party, 
makes  any  difference."  That  case  was  decided  upon  the  authority  of  Small  v.  Moates 
(9  Bing.  574).  The  case  of  Alsager  v.  The  St.  Katharine's  Bock  Company  was  cited  to 
shew  that  there  is  no  lien  under  the  charter-party.  There  is  a  difference  between  the 
charter-party  in  the  present  case  and  that  in  the  case  cited.  The  expression  "  freight 
to  be  paid  in  cash  at  two  months  from  the  date  of  the  report "  is  merely  a  short 
expression  to  signify  that  the  freight  is  to  be  paid  in  cash  equal  to  cash  at  two  months, 
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that  is,  the  freight  is  to  be  paid  on  the  unloading  and  right  delivery  of  the  cargo 
in  cash. 

Blackburn  was  not  called  on  to  reply. 

Poi^LOCK,  C.  B.  The  plaintiffs  are  entitled  to  judgment.  The  claim  is  to  have 
the  goods  delivered  without  reference  to  a  lien  which  might  have  existed  under  the 
charter-party  had  it  not  been  for  the  bill  of  lading.  The  [389]  defendant  says  the 
plaintiff  was  aware  of  the  charter-party.  But  there  is  a  distinction  between  this  case 
and  Faith  v.  The  East  India  Company  (4  B.  &  Aid.  630).  In  that  case  there  was  fraud  ; 
here  none  is  found,  and  we  cannot  infer  it.  Then,  what  is  the  meaning  of  the 
expression  "without  prejudice  to  this  charter-party?"  It  means,  not  that  a  right  of 
lien  must  be  presumed,  but  that  the  charter-party  is  not  to  be  considered  as  waived, 
and  that  all  rights  created  by  it  are  to  exist  as  a  matter  of  contract,  though  they  do 
not  attach  on  the  goods  by  way  of  lien. 

Martin,  B.  I  am  of  the  same  opinion.  If  the  goods  were  Hicks's,  Mr.  Mellish's 
argument  would  be  conclusive  to  shew  that  the  right  of  the  shipowner  would  be 
regulated  by  the  charter-party  ;  that  is,  assuming  the  payment  "  at  two  months  "  to 
be  out  of  the  question,  he  would  have  had  a  right  to  hold  the  goods  till  the  charter- 
party  freight  had  been  paid.  The  provision  in  the  charter-party,  that  the  captain  is 
to  sign  bills  of  lading  "  at  any  rate  of  freight  without  prejudice  to  the  charter-party," 
means  that  if  the  captain  sign  bills  of  lading  at  a  lower  rate  of  freight,  that  shall  not  affect 
the  right  of  the  shipowner  to  recover  the  sum  really  due  to  him.  Here  C.  Shand  &  Co. 
were  agents  of  Hicks,  the  charterer,  and  bought  goods,  intending  them  for  him,  but 
declined  to  deliver,  or  transfer  the  possession  of  them,  until  they  should  have  been 
reimbursed  the  cost  price.  The  question  is  whether,  as  between  themselves  and  the 
shipowner,  they  had  a  right  to  make  a  bargain  that  the  goods  should  be  carried  for 
less  than  the  charter-party  freight.  I  think  they  had.  They  were  in  the  same  position 
as  any  third  party  would  have  been.  The  possession  of  the  goods  by  C.  Shand  &  Co. 
was,  as  it  were,  adverse  to  Hicks.  The  bargain  made  by  them  was  made  as  [390] 
third  persons  for  their  own  advantage,  and  I  think  that  they  were  not  bound,  as  agents 
for  Hicks,  to  sacrifice  their  own  position  as  being  in  possession  of  goods  which  they 
had  paid  for.  There  was  nothing  fraudulent  in  calling  on  the  captain  to  sign  the  bills 
of  lading  for  less  than  the  charter-party  freight.  It  may  be  that  the  property  in  the 
goods  had  vested  in  Hicks ;  but  C.  Shand  &  Co.  had  a  right  to  protect  themselves  as 
they  have  done. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  case  is  concluded  by  Foster  v. 
Colby  (3  H.  &  N.  705).  C.  Shand  &  Co.  had  goods  which  they  might  have  shipped 
or  not ;  the  captain  might  have  taken  the  goods  on  board  or  refused  them  ;  if  he  was 
bound  to  take  them  the  case  is  the  stronger  against  the  defendant.  But,  assuming 
that  he  had  an  option,  he  elected  to  take  them  on  certain  terms,  and  it  is  now  contended 
that  he  was  not  bound  by  those  tei-ms.  That  cannot  be  the  law.  It  would  be  contrary 
to  convenience  and  common  sense.  If  the  goods  had  been  shipped  by  Hicks  himself, 
and  the  bill  of  lading  had  been  indorsed  to  the  present  plaintiffs,  I  think  the  same 
principles  would  have  applied.  It  cannot  be  said  that  as  it  is  so  irrational  to  put  the 
shipowner's  agent  in  such  a  position,  that  the  parties  cannot  be  supposed  to  have 
meant  what  they  say. 

Channell,  B.  The  case  is  decided  by  Foster  v.  Colby  (3  H.  &  N.  705).  There  is 
no  substantial  distinction  between  that  case  and  the  present. 

Judgment  for  the  plaintiffs. 

[391]  Snodin  v.  Boyce.  May  12,  1859. — A  deed  of  arrangement  under  the  224th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  which  provides  for  the 
distribution  of  the  debtor's  estate  in  the  same  manner  "as  if  he  had  become 
bankrupt "  on  a  certain  day,  is  void  ;  since  a  deed  of  arrangement  must  provide 
for  the  distribution  of  all  the  debtors,  estate,  but  a  bankrupt  is  entitled  to  retain 
certain  excepted  articles :  Per  Martin,  B.,  Watson,  B.,  and  Channell,  B. : 
Pollock,  C.  B.,  dissentiente. 

[S.  C.  28  L.  J.  Ex.  245.     See  Cruger  v.  Dunlop,  1862,  7  H.  &  N.  525.] 

Declaration  for  goods  sold  and  delivered,  money  paid,  &c. 

Plea.    That  before  and  at  the  time  of  the  making  of  the  deed  hereinafter  mentioned. 
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and  for  six  calendar  months  and  upwards  next  immediately  before  the  suspension  of 
payment  hereinafter  mentioned,  the  defendant  was  a  trader  liable  to  become  bankrupt 
within  the  meaning  of  the  statutes  in  force  concerning  bankrupts,  and  resided  and 
carried  on  business  within  the  jurisdiction  of  the  London  District  Court  of  Bankruptcy  ; 
and  that,  before  and  at  the  time  of  making  of  the  said  deed,  the  defendant  was  indebted 
to  divers  persons  in  divers  sums  of  money,  and  was  then  unable  to  pay  the  same  in 
full ;  and  the  defendant,  before  the  making  of  the  said  deed,  and  after  the  passing  and 
coming  into  effect  of  the  Bankrupt  Law  Consolidation  Act,  1849,  to  wit,  on  the  19th 
May,  1858,  as  such  trader,  suspended  payment,  and  afterwards,  by  deed  of  arrange- 
ment, made  after  the  passing  and  coming  into  effect  of  the  said  last  mentioned  Act, 
to  wit,  on  the  1st  June,  1858,  between  the  defendant  of  the  first  part,  W.  P.  Isaacson, 
R.  B.  Whiteside,  J.  D.  Farmer  and  W.  Denton  of  the  second  part;  and  the  several 
other  persons  whose  names  and  seals  should  be  thereunto  set,  being  creditors  of  the 
defendant,  of  the  third  part;  after  reciting  (amongst  other  things)  that  it  had  been 
agreed  that  his  estate  and  effects  and  assets  should  be  wound  up,  liquidated  and 
administered  as  therein  and  herein  mentioned :  It  was  witnessed  that  the  defendant 
covenanted  with  the  parties  thereto  of  the  second  part,  and  each  of  them,  that  [392] 
he,  the  defendant,  would  carry  on  or  wind  up  his  business  in  such  manner  as  the  said 
parties  of  the  second  part  should  direct  or  approve,  and  would,  during  the  continuance 
of  that  arrangement,  conduct  to  a  conclusion  the  liquidation  of  all  the  business  and 
affairs  in  which  he  was  then  interested  for  the  benefit  of  his  said  creditors,  and  would 
use  his  best  and  utmost  endeavours,  in  accordance  with  any  directions  as  aforesaid,  to 
sell  and  convert  into  money,  and  collect  and  get  in  and  receive,  recover  and  liquidate, 
all  such  personal  estate,  debts,  monies,  goods  and  effects,  and  other  interests  or  assets 
belonging  or  owing  to,  or  to  become  due,  owing  or  to  belong  to  him,  as  would  vest  in 
or  become  subject  to  the  disposition,  management,  control  or  administration  of  the 
Commissioners  in  bankruptcy,  or  of  his  assignees  in  bankruptcy,  if  he  had  become 
bankrupt  on  the  said  19th  day  of  May  then  last  past,  and  obtained  his  certificate  of 
conformity  on  the  day  of  the  date  of  these  presents ;  and  it  was  by  the  said  deed 
further  agreed  and  declared  that  the  estate  and  effects  of  the  defendant  should  be 
administered  under  the  inspectorship  of  the  parties  thereto  of  the  second  part,  and 
the  said  monies  and  assets  should  be  payable  and  distributable  to  and  amongst,  and 
for  the  benefit  of,  .the  creditors  of  the  defendant,  in  such  and  the  same  manner  as  the 
same  would  be  payable  and  distributable  as  if  he  had  been  adjudicated  bankrupt  on 
the  said  19th  day  of  May  then  last  past,  and  as  if  the  respective  debts  of  the  creditors, 
parties  thereto,  had  been  debts  duly  proved  under  the  said  bankruptcy  on  the  said 
19th  day  of  May,  so  as  not  to  prejudice  any  securities  of  any  creditor;  and  it  was  by 
the  said  deed  further  agreed  and  declared  that  if,  at  any  time  before  the  final  settle- 
ment and  liquidation  of  the  defendant's  affairs,  a  majority  in  value  of  the  creditors, 
parties  thereto,  whose  debts  should  not  have  been  [393]  fully  satisfied,  should  so 
require,  the  defendant  should  assign  to  such  persons  as  should  be  named,  in  trust  for 
the  benefit  of  the  creditors  of  the  defendant,  according  to  the  provisions  therein  con- 
tained, such  part  of  the  estate,  effects  and  assets  thereby  covenanted  to  be  liquidated 
and  distributed,  as  should  then  remain  undistributed,  in  trust  to  sell,  dispose  and 
convert  the  same  into  money,  and  to  receive  the  same,  and  to  apply  the  produce 
thereof  for  the  benefit  of  the  creditors  of  the  defendant  in  a  just  proportion,  according 
to  the  provisions  of  those  presents,  without  any  preference  or  priority,  and  in  full 
satisfaction  thereof,  rendering  the  surplus  (if  any)  after  full  satisfaction  of  the  said 
debts  and  the  expenses  of  the  trust,  to  the  defendant,  and  immediately  upon  and 
simultaneously  with  the  execution  of  such  deed  or  deeds  of  assignment,  the  defendant 
should,  by  force  of  those  presents  alone,  be  released  and  discharged  from  all  claims 
and  demands  by  his  said  creditors  on  account  or  in  respect  of  the  debts  due  to  such 
creditors,  or  otherwise  in  respect  of  the  premises,  and  these  presents  might  be  pleaded 
as  a  release  accordingly.  Provided  always,  and  it  was  further  agreed  and  declared 
by  the  said  deed,  that  in  case  the  said  inspectors  should  at  any  time  before  a  certain 
day  certify  that  there  had  been  default  in  the  observance  or  performance  of  the 
covenants  therein  contained  on  the  part  of  the  defendant,  or  that  a  sufficient  proportion 
of  the  defendant's  creditors  had  not  executed  those  presents,  or  a  duplicate  thereof, 
or  a  deed  of  similar  effect,  then  that  the  said  deed,  except  as  to  all  things  theretofore 
made  or  done  in  pursuance  thereof,  should  be  void.  And  it  was  further  witnessed  by 
the  said  deed  that  the  parties  thereto  of  the  third  part  did  each  of  them  covenant  with 
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the  defendant  that  immediately  after  those  presents  should  be  discharged  from  the  said 
last  mentioned  [394]  proviso  for  making  them  void,  or  after  the  inspectors  should 
certify  that  the  said  liquidation  had  proceeded  sufficiently,  and  such  an  assignment 
(if  any)  as  should  be  required,  as  heretofore  mentioned,  should  have  been  made,  then 
immediately  and  simultaneously  with  either  of  the  said  cases  happening,  they,  the 
creditors,  parties  thereto,  would  release  and  discharge  the  defendant  from  all  and  all 
manner  of  actions,  suits,  claims  and  demands  whatsoever,  for  or  by  means  or  on  account 
of  all  and  every  or  any  of  the  debts  due  to  them,  the  said  creditors  ;  and  that  in  either 
of  the  cases  aforesaid  that  covenant  might,  without  the  execution  of  any  deed  or 
instrument  of  release,  be  pleaded  and  given  in  evidence  against  the  said  creditors,  or 
any  of  them,  as  an  actual  release.  And,  further,  that  unless  and  until  those  presents 
should  become  void  by  virtue  of  the  proviso  hereinbefore  mentioned  and  set  forth, 
they,  the  said  creditors,  parties  thereto,  would  not  sue,  or  commence,  or  prosecute  any 
action  or  suit  against  the  defendant,  for  or  on  account  of  the  whole  or  any  part  of 
the  debt  or  debts  then  due  and  owing  by  the  defendant  to  the  said  creditors,  parties 
thereto,  or  any  of  them ;  and  in  case  they,  the  said  creditors,  or  any  or  either  of 
them,  should  in  any  respect  fail  to  observe  that  covenant,  then  and  in  such  case,  and 
immediately  thereupon,  the  debt  of  the  creditor  by  whom  such  covenant  should  fail 
to  be  observed  should  become  absolutely  forfeited  or  extinguished,  and  altogether 
irrecoverable  in  law  or  equity ;  and  such  creditor  should  thenceforth  cease  to  be 
entitled  to  any  claim  or  demand  in  respect  thereof,  either  by  virtue  of  those  presents 
or  otherwise;  and  that  covenant  should  accordingly  operate  and  enure  and  might 
be  pleaded  in  bar  as  a  good  and  effectual  release  and  discharge  of  such  debt.  And  the 
defendant  says  that  no  person  became  a  creditor,  nor  were  there  any  personal  earnings 
[395]  of  him,  the  defendant,  between  the  said  19th  May,  1858,  and  the  day  of  the 
date  of  the  said  deed ;  that  he  had  not  then  any  real  estate,  and  that  the  said  deed 
provided  for  the  distribution  of  all  his  estate  and  effects  among  all  his  creditors ;  and 
that  the  said  deed  was  duly  signed  and  executed  by  him,  the  defendant,  and  six- 
sevenths  of  his  creditors  in  number  and  value,  within  the  meaning  of  the  said  statute, 
as  was  duly  certified  by  the  said  inspectors ;  and  that  the  said  deed  did  not  become 
void,  and  that  an  assignment  was  duly  made  of  the  defendant's  estate  and  effects  to 
trustees  for  distribution  amongst  all  his  creditors,  in  conformity  with  the  said  deed ; 
and  that  in  the  said  deed  it  was  stated  to  be,  and  it  was  and  is,  an  arrangement  by 
deed,  and  a  deed  of  arrangement  between  the  defendant  and  his  creditors,  within  the 
meaning  of  the  said  statute  ;  and  that  the  said  deed  and  assignment  always  have  been, 
and  still  are,  respectively  in  force,  and  that  the  defendant  has  continually  hitherto 
observed  and  performed  and  fulfilled  the  same,  and  that  all  things  have  been  done  and 
happened  anjj  existed  to  entitle  him  to  the  benefit  thereof.  And  the  defendant  further 
says  that  the  plaintiff,  at  the  time  of  the  making  of  the  said  deed,  was  a  creditor  of 
the  defendant  in  respect  of  the  causes  of  action  in  the  declaration  mentioned  within 
the  meaning  of  the  said  statute,  and  that  the  debts  in  the  declaration  mentioned  were 
debts  due  from  the  defendant  to  the  plaintiff  within  the  meaning  of  the  said  deed,  and 
in  respect  of  which  the  plaintiff  was  entitled  to  receive  payment  according  to  the  said 
deed  ;  and  that  after  the  suspension  of  payment  by  the  defendant  and  the  making  of 
the  said  deed  the  plaintiff  had  due  notice  thereof  respectively,  and  was  requested  to 
execute  the  said  deed,  and  might  and  could  have  executed  the  same  if  he  would.  And 
the  defendant  further  says  that  after  the  commencement  of  this  suit,  and  within  three 
months  from  the  plaintiff"  having  [396]  such  notice  as  last  aforesaid  of  the  defendant's 
said  suspension  of  payment  and  of  the  making  of  the  said  deed,  to  wit,  on  the  16th 
day  of  July,  1858,  the  said  London  District  Court  of  Bankruptcy,  upon  the  petition  of 
the  defendant,  being  such  trader  as  aforesaid,  duly  certified  that  the  said  deed  of 
arrangement  was  duly  signed  by  and  on  behalf  of  such  majority  of  the  defendant's 
creditors  as  is  required  by  the  said  statute,  the  plaintiff  having  had  (and  the  defendant 
avers  that  he  had)  fourteen  days'  notice  of  the  intended  application  for  the  said  last 
mentioned  certificate,  whereby  and  by  reason  of  the  premises,  and  by  force  of  the 
statute  in  that  behalf,  the  said  deed  of  arrangement  then  became  and  was,  and  is,  bind- 
ing and  obligatory  on  the  plaintiff,  and  the  defendant  has  been  and  is  released  and 
discharged  from  the  causes  of  action  in  the  declaration  mentioned. 

Demurrer  and  joinder  therein. 

Aspland  argued  in  support  of  the  demurrer  in  last  Hilaiy  Term  (Jan.  17).(a)     The 

(a)  Before  Pollock,  C,  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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plea  is  bad  on  several  grounds.  First,  the  deed,  which  is  a  deed  of  arrangement  under 
the  224th  section  of  the  12  &  13  Vict.  c.  106,  does  not  provide  for  the  distribution  of 
all  the  defendant's  estate  amongst  all  his  creditors.  The  estate  is  distributable  in  the 
same  manner  as  if  the  defendant  had  been  adjudicated  bankrupt  on  the  19th  May  last. 
But  in  the  case  of  bankruptcy  the  defendant  would  be  entitled  to  retain,  for  the  use  of 
himself  and  his  family,  under  the  name  of  excepted  articles,  such  articles  of  household 
furniture,  and  tools,  implements  of  trade  and  other  like  necessaries  as  he  should  specify 
and  select,  not  exceeding  in  the  whole  the  value  of  201.  :  17&  18  Vict.  c.  119,  s.  25. 
March  v.  Warwick  (1  H.  &  N.  158)  de-[397]-cided  that  a  deed  of  arrangement  which 
excepts  from  the  assignment  the  wearing  apparel  of  the  debtor  and  his  family  is  void. 
Cooper  V.  Thornton  (1  E.  &  B.  544)  and  Bloomer  v.  Darke  (2  C.  B.  N.  S.  165)  are  also 
authorities  that  a  deed  of  arrangement  must  provide  for  the  entire  distribution  of  the 
trader's  estate.  Besides,  this  deed  does  not  provide  for  the  distribution  of  the  defen- 
dant's real  estate,  or  of  his  personal  earnings,  between  the  19th  May  and  the  date  of 
the  deed.  The  averment  in  the  plea  that  he  had  no  real  estate  and  that  he  earned 
nothing  during  that  period,  does  not  remove  this  objection.  The  deed  ought  to  be 
good  on  the  face  of  it  at  the  time  it  is  intended  for  execution,  and  the  plaintiff  might 
lawfully  refuse  to  execute  such  a  deed.  Again,  the  estate  is  not  distributable  amongst 
all  the  creditors  but  those  only  who  execute  the  deed.  In  Larpent  v.  Bihhy  (c)  Parke,  B., 
expressed  a  strong  opinion  that  such  a  deed  is  void.  Secondly,  the  deed  contains  a 
covenant  by  the  defendant  with  his  trustees  that  he  will  carry  on  his  business  for  the 
benefit  of  his  creditors.  The  eff"ect  of  this  covenant  is  to  render,  not  only  those 
creditors  who  execute  the  deed,  but  also  the  non-executing  creditors,  partners  in  the 
business.  Owen  v.  Body  (5  A.  &  E.  28)  shews  that  a  deed  which  contains  such  a  stipula- 
tion is  not  valid  against  the  creditors  who  do  not  execute  it.  Thirdly,  the  deed  pro- 
vides that  if,  at  any  time  before  the  liquidation  of  the  defendant's  affairs,  a  majority 
in  value  of  the  creditors,  parties  thereto,  should  so  require,  the  defendant  would  assign 
the  undistributed  estate  to  trustees  for  the  benefit  of  his  creditors,  and  that  immediately 
upon  such  assignment  the  defendant  should  be  released  from  all  claims.  That  is  not 
binding  on  creditors  who  are  not  parties  to  the  deed.  A  plea  setting  up  such  a  deed 
[398]  must  shew  that  it  amounts  to  a  release  :  2'abor  v.  Edwards  {^  C.  B.  N.  S.  1).  In 
Macnaught  v.  Russell  (1  H.  &  N.  611)  the  deed  contained  a  covenant  that  the  creditors 
would  not  take  any  proceedings  at  law  against  the  defendant ;  but  the  Court  held  that 
valid  because  it  was  confined  to  the  creditors  who  executed  the  deed. 

Thrupp,  in  support  of  the  plea.  With  respect  to  the  first  objection,  the  language 
of  this  deed  is  substantially  the  same  as  in  the  cases  of  Macnaught  v.  Russell  (1  H.  &  N. 
611)  and  Irving  v.  Gray  (3  H.  &  N.  34).  The  deed  contemplates  that  all  creditors  will 
become  parties  either  by  their  execution  of  it  or  by  operation  of  law.  In  March  v. 
Warwick  (1  H.  &  N.  158)  the  deed,  by  its  terms,  expressly  excepted  the  wearing 
apparel  of  the  debtor  and  his  family.  In  Cooper  v.  Thornton  (1  E.  &  B.  544)  the 
trustees  to  whom  the  debtor's  estate  was  assigned  were  empowered  to  return  him 
effects  to  the  value  of  201.  In  Bloomer  v.  Darke  (2  C.  B.  N.  S.  165)  and  Tabor  v. 
Edwards  (4  C  B.  N.  S.  1),  there  was  merely  a  general  averment  that  all  things  were 
done  to  make  the  deed  oljligatory  on  the  creditors.  This  plea  avers  that  there  was  no 
real  estate,  and,  if  there  had  been,  the  language  of  the  deed  is  sufficient  to  convey  it. 
As  to  the  objection  that,  by  this  deed,  the  creditors  who  have  not  executed  it  may 
be  made  partners  in  the  defendant's  business,  the  statute  contemplates  the  trader's 
business  being  carried  on  for  the  benefit  of  his  creditors. 

Aspland,  in  reply,  referred  to  Ex  parte  Calvert  (27  L.  J.  Bank.  42). 

Martin,  B.,  now  said  :  The  judgment  which  I  am  about  to  deliver  is  that  of  my 
brothers  Watson  and  Channell  [399]  and  myself.  The  action  was  brought  to  recover 
a  debt,  and  the  defendant  pleaded  a  deed  of  arrangement  under  the  224th  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849.  The  deed  is  in  a  form  which  I  have 
never  seen  before.  It  is  not  a  conveyance  of  the  trader's  property,  but  it  is  a  covenant 
by  him  with  his  trustees  that  he  would  collect,  get  in  and  receive,  recover  and  liquidate 
all  such  personal  estate,  debts,  monies,  goods  and  effects,  and  other  interests  or  assets 
belonging  or  owing  to,  or  to  become  due,  owing,  or  to  belong  to  him  as  would  vest 
in  or  become  subject  to  the  disposition,  management,  control  or  administration  of  the 
commissioners  in  bankruptcy,  or  of  his  assignees  in  bankruptcy,  as  if  he  had  become 
bankrupt  on  the  19th  of  May  then  last.     Therefore  the  deed  is  nothing  more  than 

(c)  5  H.  L.  Cas.  481.     See  also  Tayl&r  v.  Fearse,  2  H.  &.  N.  36. 
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a  covenant  by  himself,  confined  to  his  personal  estate  and  efiects,  which  would  vest  in 
his  assignees  if  he  had  become  bankrupt  on  a  certain  day,  and  the  objection  which 
might  arise  on  account  of  the  omission  to  mention  real  estate,  is  supposed  to  be  met 
by  an  averment  that  he  had  none.  No  doubt  the  clauses  in  the  Act  are  very  difficult 
of  construction,  but  we  think  that  this  case  is  concluded  by  the  decisions  in  the  Court 
of  Queen's  Bench  and  in  this  Court.  The  case  in  this  Court,  March  v.  JFanvick 
(1  H.  &  N.  158),  decided  that  a  deed  of  arrangement  which  excepts  from  the  assign- 
ment the  wearing  apparel  of  the  debtor  and  his  family  is  void.  The  case  in  the  Court 
of  Queen's  Bench,  Cooper  v.  Thornton  (1  E.  &  B.  544),  decided  that  a  deed  which 
conveys  the  whole  of  the  debtor's  estate  to  trustees,  but  empowers  them  to  give  back 
to  the  debtor  effects  to  the  value  of  201.  is  also  void.  It  seems  to  my  brothers  Watson 
and  Channell,  and  myself,  that  these  two  cases  taken  together  decide  this  case,  for 
under  a  bankruptcy  the  necessary  wearing  [400]  apparel  of  the  bankrupt  is  reserved 
to  him  ;  and,  therefore,  the  covenant  in  this  deed  does  not  extend  to  that.  If  those 
cases  are  law,  this  deed  is  void.  I  myself  think  that  there  are  several  other  objections 
to  the  deed,  but  it  is  not  necessary  to  mention  them.  There  will  therefore  be  judgment 
for  the  plaintiffs. 

Pollock,  C.  B.  I  differ  in  opinion  from  the  rest  of  the  Court.  The  only  difficulty 
I  have  had  is  on  account  of  the  general  nature  of  the  deed.  It  certainly  is  not  an 
assignment — whether  it  is  an  arrangement  under  the  statute  is  another  question.  The 
object  of  the  statute  was  to  give  effect  to  certain  deeds  therein  mentioned,  some  of 
which  are  deeds  of  inspection,  where  undoubtedly  there  is  not  an  actual  assignment, 
'  but  power  is  given  to  certain  inspectors  to  dispose  of  the  property,  which  in  reality 
has  the  effect  of  an  assignment.  It  is  difficult  not  to  come  to  the  conclusion  that  the 
statute  meant  to  give  effect  to  such  deeds ;  and  I  do  not  discover  anything  in  the  Act 
which  makes  it  necessary  that  the  property  should  be  actually  assigned.  With  respect 
to  the  objection  that  here  there  is  only  a  covenant  to  convey  so  much  of  the  property 
as  would  pass  under  the  bankrupt  law,  I  beg  to  express  my  dissent.  I  do  not  propose 
to  discuss  the  ease,  but  briefly  to  state  the  reasons  why  I  cannot  assent  to  the  view 
taken  by  the  rest  of  the  Court.  The  question  turns  upon  the  construction  of  the 
12  &  13  Vict.  c.  106,  which  is  intituled  "An  Act  to  amend  and  consolidate  the  laws 
relating  to  bankrupts ; "  and  there  is  then  a  re-enactment  of  all  that  belongs  to  the 
administration  of  the  bankrupt  law.  There  are  clauses  with  respect  to  the  Commis- 
sioners who  are  to  administer  the  law,  with  respect  to  the  registrars,  the  accountants, 
official  assignees,  fees,  salaries,  the  building  in  which  the  court  is  to  be  held ;  and  so  it 
goes  through  the  entire  code  [401]  of  bankrupt  law.  The  matter  immediately  pre- 
ceding the  224th  section  is  "  with  respect  to  arrangements  between  debtors  and  their 
creditors  under  the  superintendence  and  control  of  the  Court ; "  and  then  the  statute 
goes  on  "  with  respect  to  arrangements  by  deed,"  and  I  think  that  the  legislature  con- 
templated any  species  of  arrangement  whatever ;  that  is,  any  arrangement  by  which 
the  creditors  may  be  satisfied  without  having  recourse  to  the  bankrupt  law  enacted 
in  the  former  part  of  the  statute.  There  is  nothing  in  the  224th  section  which  makes 
an  actual  assignment  necessary ;  and  it  appears  to  me  to  apply  to  any  arrangement, 
whether  by  deed  of  this  description  or  by  actual  assignment,  with  which  a  certain 
number  of  the  creditors  would  be  satisfied.  The  objection  made  upon  this  head  is 
that  the  arrangement  is  only  in  respect  of  so  much  of  the  property  as  would  be 
distributed  under  the  bankruptcy.  Now,  whatever  may  have  been  decided  as  to  a 
power  to  retain  or  to  give  back  a  part  of  the  property,  I  cannot  assent  to  this, — that 
when  in  a  statute  providing  for  the  distribution  of  a  debtor's  property  according  to 
certain  rules  in  bankruptcy  we  find  facilities  given  for  arrangement  without  recourse 
to  the  bankrupt  law,  we  should  hold  that  arrangement  bad  which,  in  the  distribution 
and  division  of  the  property,  follows  the  very  law  to  which  these  provisions  for 
arrangement  are  appended  in  the  statute  in  which  we  find  this  mode  of  doing  without 
the  bankrupt  law.  This  arrangement  is  made  in  the  pure  spirit  of  the  bankrupt  law, 
to  divide  all  that  a  bankruptcy  would  divide  ;  and  I  cannot  think  that  when  the  act 
of  parliament  intended  that  arrangements  should  have  effect  given  to  them,  a  deed 
of  this  kind,  which  professes  to  follow  the  very  result  of  the  bankruptcy  code,  is,  in 
point  of  law,  void.  I  am  sorry  to  differ  from  the  rest  of  the  Court ;  but  I  cannot 
come  to  this  conclusion  that  what  the  statute  says  in  the  former  part  [402]  of  it 
should  become  wrong  when  carried  out  by  deed  of  arrangement  or  inspection.  For 
these  reasons  I  am  not  prepared  to  say  this  deed  is  void. 
Judgment  for  the  plaintiff. 
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P]LIZABETH  Langton  V.  HiGGiNS.  May  5,  1859. — In  January,  1858,  C.  agreed  to 
sell  to  the  plaintiff  all  the  crop  of  oil  of  peppermint  grown  on  his  farm  in  that 
year  at  21s.  per  pound.  In  September  C.  wrote  to  the  plaintiff  for  bottles  to  put 
the  oil  in.  The  plaintiff  sent  the  bottles,  and  C.  having  weighed  the  oil  put  it  in 
the  plaintiff's  bottles,  labelled  them  with  the  weight,  and  made  out  invoices. 
Before,  however,  he  had  completed  the  filling  of  the  bottles  he  sold  and  delivered 
several  of  them  to  the  defendant.  The  plaintiff  had  for  many  years  past  bought 
of  C.  his  crop  of  oil  of  peppermint,  and  it  was  usual  for  C,  when  the  bottles  were 
filled,  to  deliver  them  to  a  carrier  to  take  to  a  railway  station.  In  detinue,  by 
the  plaintiff  against  the  defendant,  for  the  bottles  of  oil  of  peppermint  delivered 
to  him  ;  Held,  that  the  putting  the  oil  in  the  plaintiff's  bottles  was  an  act  of 
appropriation  which  vested  the  property  in  the  plaintiff. 

[S.  C.  28  L.  J.  Ex.  252 ;  7  W.  R.  489.     Referred  to,  Heilbutt  v.  Hickson,  1872,  L.  R. 
7  C.  P.  450.     Approved,  Anderson  v.  Morke,  1876,  1  A.  C.  740.] 

The  first  count  of  the  declaration  was  in  detinue  for  cases  and  bottles  of  oil  of 
peppermint.     The  second  count  was  in  trover  for  the  same  goods. 

Pleas.  First :  not  guilty.  Secondly  :  that  the  goods  were  not,  iror  were  any  or 
either  of  them,  the  plaintiff's  as  alleged. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last  Hilary  Term,  the 
following  facts  appeared  : — The  plaintiff  was  a  wholesale  druggist  in  London,  and  the 
defendant  was  a  wholesale  druggist  at  Liverpool.  For  many  years  past  the  plaintiff 
had  been  in  the  habit  of  contracting  with  one  Carter,  a  farmer  at  Leverington  in 
Cambridgeshire,  for  the  purchase  of  all  the  oil  of  peppermint  to  be  distilled  from  the 
crop  of  peppermint  which  might  be  grown  on  his  farm  in  that  year.  The  contracts 
were  made  in  the  early  part  of  the  year,  and  Carter  obtained  from  the  plaintiff  advances 
in  respect  of  them.  On  the  27th  Januarj',  1858,  the  plaintiff  and  Carter  entered  into 
the  following  agreement : — 

"London,  Jan.  27,  1858. 

"  The  undersigned,  Frederick  Carter  of  Leverington,  [403]  agrees  to  sell  to  Messrs. 
William  Langton  &  Co.,  of  London,  the  whole  of  his  crop  of  oil  of  peppermint  grown 
in  the  year  1858,  at  the  rate  of  2 Is.  per  lb. 

"  But  should  the  said  crop  amount  to  250  bottles  of  oil,  he  agrees  to  deduct  6d. 
per  lb.  from  the  said  21s.  and  above  that  quantity  Is.  per  lb.,  provided  the  Messrs. 
Langton  find  the  said  21s.  per  lb.  is  more  than  they  can  reasonably  afford. 

"  This  agreement  is  made  upon  the  condition  that  Messrs.  Langton  &  Co.  advance 
the  said  Frederick  Carter  10001.  on  account  of  the  above  named  crop,  and  pay  the 
amount  due  at  the  time  of  delivery  by  two,  four  and  six  months  bills. 

"Fred.  Carter." 

Previously  to  this  agreement  advances  had  been  made  by  the  plaintiff  to  Carter  to 
the  extent  of  3101.,  and  on  the  day  the  agreement  was  signed  Carter  gave  to  the 
plaintiff'  a  bill  of  sale  of  his  live  and  dead  stock,  crop  of  oil  of  peppermint,  crops  of  corn, 
furniture,  &c.,  as  a  security  for  the  3101.  and  further  advances  to  the  extent  of  10001. 
It  was  usual  for  the  plaintiff  to  send  to  Carter  bottles  to  be  filled  with  the  oil  of 
peppermint,  and,  in  September,  Carter  applied  for  the  bottles  and  some  gut-skin  to 
cover  them.  The  plaintiff  accordingly  sent  him  two  gross  of  bottles  with  gut-skin. 
On  the  8th  of  October,  Carter  wrote  to  the  plaintiff,  "We  shall  lose  no  time  in 
getting  the  oil  off."  It  was  the  business  of  Mrs.  Carter  to  put  the  oil  of  peppermint  in 
the  bottles,  which,  as  on  previous  occasions,  she  did  in  the  following  manner.  She 
first  weighed  the  empty  bottles  and  then  filled  them  with  the  oil.  She  then  weighed 
them  again,  having  previously  marked  the  tare  and  weight  of  each  bottle  on  a  piece  of 
paper  pasted  on  it.  She  then  marked  the  gross  weight  of  the  oil  and  the  bottle,  and 
added  them  together  on  the  same  paper.  She  then  [404]  subtracted  the  tare  and 
placed  the  net  weight  and  the  number  of  the  bottle  upon  the  paper  and  laid  the 
bottle  aside.  After  the  bottles  were  filled,  by  Carter's  direction,  she  made  out 
invoices  jvnd  address  cai-ds,  which  she  placed  in  Carter's  desk.  She  was  engaged  in 
these  operations  about  nine  days,  and  finished  on  the  29th  of  September.  On  all 
previous  occasions,  the  bottles,  when  filled,  were  placed  in  cases  and  delivered  to  a 
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carrier  to  take  to  the  railway  station,  to  be  forwarded  to  the  plaintiff  in  London. 
Carter  left  his  home  on  the  15th  of  October  and  has  not  since  been  heard  of.  The 
defendant  purchased  of  Carter  fifteen  cases  of  the  oil  of  peppermint,  nine  of  which 
were  delivered  to  him  at  Liverpool  on  the  16th  of  September,  and  the  others 
on  the  23rd. 

It  was  submitted  on  behalf  of  the  defendant  that  under  these  circumstances  the 
property  in  the  oil  of  peppermint  did  not  vest  in  the  plaintiff.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  6261.  15s.,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  to  reduce  the  amount  to  the  value  of  the  bottles. 

Edward  James,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against 
which 

Atherton  and  Quain  shewed  cause.  The  property  in  the  oil  of  peppermint  vested 
in  the  plaintiff  by  the  agreement  of  the  27th  January,  1858.  That  is  an  absolute  sale 
to  him  of  all  the  oil  of  peppermint  grown  on  the  vendor's  farm  in  that  year.  It  will 
perhaps  be  argued  that,  as  the  agreement  was  made  in  January,  and  according  to 
the  ordinary  course  of  events  the  oil  of  peppermint  would  not  be  in  existence  until 
the  September  following,  no  property  in  the  particular  commodity  passed  by  that 
contract.  But,  at  all  events,  what  was  done  in  September,  coupled  with  the  agree- 
ment, was  sufficient  to  pass  the  property.  At  the  [405]  vendor's  request  the  plaintiff 
sent  his  bottles  which  were  filled  with  the  oil  of  peppermint,  and  invoices  were  made 
out  to  him.  That  is  a  sufficient  appropriation.  In  Aldiidge  v.  Johnson  (7  E.  &  B. 
885)  the  plaintiff  agreed  with  K.  to  purchase  of  him  100  out  of  200  quarters  of  barley, 
which  the  plaintiff  had  seen  in  bulk  and  approved  of,  and  he  paid  part  of  the  price. 
It  was  agreed  that  the  plaintiff  should  send  sacks  for  the  barley,  and  that  K.  should 
fill  the  sacks  with  the  barley,  take  them  to  a  railway,  place  them  upon  trucks  there 
free  of  charge  and  send  them  to  the  plaintiff.  The  plaintiff  sent  sacks  enough  for  a 
part  only  of  the  100  quarters :  those  K.  filled,  and  he  also  endeavoured  to  find  trucks 
for  them,  but  was  unable  to  do  so.  The  plaintiff  repeatedly  sent  to  K.  demanding 
the  barley.  K.  finally  detained  it,  and  emptied  the  barley  from  the  sacks  into  the 
bulk.  It  was  held  by  Lord  Campbell,  C.  J.,  Coleridge,  J.,  and  Erie,  J.,  that  the 
portion  of  the  barley  put  into  the  sacks  passed  to  the  plaintiff.  So  here,  the  property 
passed  when  the  oil  of  peppermint  was  put  into  the  plaintiffs  bottles.  If  the  assent 
of  the  plaintiff  was  necessary,  there  is  sufficient  evidence  of  it.  This  is  not  like  the 
case  of  a  purchase  of  something  not  then  in  esse,  and  which  must  conform  to  a  certain 
description.  In  such  case  there  is  reason  for  requiring  the  approval  of  the  purchaser 
in  order  to  vest  the  property  in  him,  for  otherwise  he  might  be  bound  to  pay  for  an 
article  which  did  not  correspond  with  his  order.  Here  there  was  a  sale  to  the 
plaintiff  of  the  whole  crop  of  oil  of  peppermint  grown  on  the  particular  farm,  and  the 
moment  it  was  obtained  he  was  bound  to  accept  it,  whatever  might  be  its  quality. 
The  result  of  the  authorities  is  that,  in  the  case  of  a  sale  of  unascertained  goods,  the 
property  passes  immediately  they  are  ascertained  and  appropriated  :  Chitty  on 
Contracts,  p.  342,  6th  ed.  [406]  They  also  argued  that  the  property  passed  by  the 
bill  of  sale,  citing  Fetch  v.  Tuiin  (15  M.  &  W.  110). 

Edward  James  and  Leofric  Temple,  in  support  of  the  rule.  In  order  to  pass  the 
property,  there  must  have  been  an  appropriation  by  the  vendor,  with  the  assent  of 
the  vendee.  Again,  if  any  act  remained  to  be  done  on  the  part  of  the  vendor  the 
property  would  not  pass  :  Smith's  Mercantile  Law,  p.  465,  5th  ed.  There  was  no 
appropriation.  It  is  true  that  the  oil  of  peppermint  was  put  into  bottles  belonging  to 
the  plaintift",  but  the  invoices  were  not  made  out  until  all  the  bottles  were  filled,  which 
was  on  the  29th  September;  and  on  the  23rd  September  nine  cases  of  the  oil  of 
peppermint  had  been  sent  to  the  defendant.  The  bottles  were  not  filled  with  the 
intention  of  sending  them  CD  the  plaintiff;  and  until  they  were  packed  and  delivered 
to  the  carrier  the  property  would  not  pass.  Turner  v.  The  Trustees  of  the  Liverpool 
Docks,  shews  that  notwithstanding  a  delivery  to  a  carrier,  the  vendor  may  reserve  to 
himself  a  jus  disponendi  of  the  goods?.  [Martin,  B.  Under  this  contract  all  that  the 
vendor  was  bound  to  do  was  to  put  the  oil  of  peppermint  in  the  bottles,  and  upon 
that  being  done  the  property  in  it  vested  in  the  plaintiff.]  The  course  of  dealing 
between  the  parties  had  been  for  the  vendor  to  deliver  the  oil  of  peppermint  to  a 
carrier  to  take  to  the  railway  station  ;  and  if  this  had  been  a  question  between  the 
vendor  and  vendee,  the  contract  being  silent  upon  the  subject,  it  is  clear  that  the 
usage  would  prevail.     Aldridge  v.  Johnson  (7  E.  &  B.  885)  differs  materially  from  the 
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present  case.  There  the  vendee  ascertained  that  a  portion  of  the  barley  had  been  put 
into  the  sacks  and  required  that  they  should  be  sent  to  him ;  the  vendor  applied  at 
the  railway  [407]  station  for  trucks  to  convey  them  to  the  plaintiff,  but  was  unable  to 
get  any.  According  to  the  report  of  that  case  in  the  Law  Journal  (26  L.  J.  Q,  B. 
296,  Erie,  J.,  said : — "As  soon  as  the  vendor  had  done  an  outward  act  indicating  his 
election,  viz.  by  filling  the  sacks  and  directing  them  to  be  sent  to  the  railway,  the 
property  passed."  So  in  this  case,  there  was  a  further  act  to  be  done  after  the  bottles 
were  filled,  viz.,  the  delivery  of  them  to  a  carrier  to  take  to  the  railway  station. 
[Pollock,  C  B.  In  the  acknowledged  and  sanctioned  Reports  of  Ellis  and  Blackburn, 
Erie,  J.,  is  stated  to  have  said : — "Here  was  an  ascertained  bulk,  of  which  the  plaintiff 
agreed  to  buy  about  half.  It  was  left  to  the  bankrupt  (the  vendor)  to  decide  what 
portion  should  be  delivered  under  that  contract.  As  soon  as  he  does  that,  his  election 
has  been  indicated :  the  decisive  act  was  putting  the  portion  into  the  sacks."]  The 
question  in  these  cases  is,  what  is  the  intention  of  the  parties  to  be  collected  from  the 
contract  and  their  course  of  dealing.  If  there  is  no  intention  of  passing  the  property 
until  something  is  done  by  the  vendor  before  delivery  of  possession,  the  property 
does  not  pass  until  that  act  is  done|:  Logan  v.  Le  Mesurier  (6  Moore,  P.  C.  116), 
Acraman  v.  Mmrice  (8  C.  B.  449). 

Pollock,  C.  B.  The  rule  must  be  discharged.  My  judgment  is  founded  upon 
the  decision  in  Aldridge  v.  Johnson  (7  E.  &  B.  885),  viz.,  that  the  putting  the  barley 
into  the  sacks  was  an  appropriation  which  passed  the  property.  I  doubt  whether  it 
was  necessary  to  tie  up  the  sacks,  or  do  anything  more  than  put  the  barley  in  them ; 
as  when  goods  are  put  on  board  a  ship  it  is  not  necessary  to  stow  down  the  hatchway  : 
the  filling  the  sacks  with  the  barley  was  a  decisive  act  of  appropriation  and  delivery. 
Here,  it  must  be  taken  that  [408]  what  Mrs.  Carter  did  was  the  act  of  Carter,  and  I 
am  of  opinion  that  the  putting  the  oil  of  peppermint  into  the  bottles  was  the  same 
thing  as  delivering  it  to  the  plaintiff. 

Martin,  B.  I  am  of  the  same  opinion.  Taking  the  language  of  the  judgment  in 
Aldridge  v.  Johnson  to  have  been  as  reported  in  Ellis  and  Blackburn,  viz.,  that  the 
contract  was  complete  so  as  to  vest  the  property  in  the  plaintiff  as  soon  as  the  barley 
was  put  into  the  sacks,  I  think  that  case  was  rightly  decided.  It  seems  to  me  that 
the  law  on  this  subject  is  correctly  laid  down  in  the  case  of  Logan  v.  Le  Mesurier 
(6  Moore,  P.  C.  116).  The  defendant's  counsel  chiefly  founded  their  argument  upon 
the  obligation  of  the  vendor  to  deliver  the  goods  to  the  carrier  to  convey  them  to  the 
railway  station.  If  they  had  established  that,  it  might  have  altered  the  case,  but  they 
have  failed  to  do  so.  In  my  opinion,  when  two  parties  enter  into  a  contract  and  put 
it  into  writing,  that  writing  determines  the  terms  of  their  bargain ;  and  they  cannot 
add  to  it  by  shewing  that  at  the  time  the  contract  was  made,  they  had  been  accustomed 
to  do  something  further,  still  less  by  shewing  that  something  further  was  usually  done 
by  the  vendor.  However,  I  found  my  judgment  on  one  of  the  most  useful  rules  in 
the  law,  viz.,  that  when  parties  have  put  their  contract  into  writing,  that  writing 
determines  what  the  bargain  is.  Here  there  is  a  contract  by  which  the  party  signing 
it  agrees  to  sell  to  the  plaintiff  the  whole  of  his  crop  of  oil  of  peppermint  grown  in  the 
year  1858,  at  the  rate  of  21s.  per  pound.  In  my  judgment,  when  that  crop  was 
weighed  and  placed  in  the  bottles  of  the  plaintiff,  the  property  vested  in  her.  The 
rule  of  law  is,  that  where  the  article  corresponds  with  that  agreed  to  be  sold,  and 
everything  which  [409]  is  to  be  done  by  the  vendor,  is  done  by  him,  the  property 
passes  to  the  vendee  and  he  is  liable  for  the  price.  That  will  be  found  in  Shep. 
Touch,  p.  224,  225. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
contract  is  to  sell  the  whole  of  the  vendor's  crop  of  oil  of  peppermint  grown  in  a  certain 
year.  I  do  not  think  that  when  the  oil  was  made  the  property  passed, — possibly  there 
may  have  been  an  obligatio  certi  corporis ;  but  it  appears  to  me  that  when  the  oil  was 
put  into  the  plaintiff's  bottles  the  property  in  it  vested  in  her.  I  do  not  dissent  from 
what  was  said  by  my  brother  Martin  with  respect  to  the  delivery  to  a  carrier.  It  may 
be  that  the  vendor  would  be  bound  to  shew  some  act  of  delivery  before  he  could  sue 
for  the  price ;  but  however  that  may  be,  I  am  of  opinion  that  the  property  vested  in 
the  plaintiff  when  the  oil  was  put  into  her  bottles.  Looking  at  the  principle,  there 
ought  to  be  no  doubt.  A  person  agrees  to  buy  a  certain  article,  and  sends  his  bottles 
to  the  seller  to  put  the  article  into.  The  seller  puts  the  article  into  the  buyer's  bottles, 
then  is  there  any  rule  to  say  that  the  property  does  not  pass  ?    The  buyer  in  effect 
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says,  "  I  will  trust  you  to  deliver  into  my  bottles,  and  by  that  means  to  appropriate 
to  me,  the  article  which  I  have  bought  of  you."  On  the  other  hand  the  seller  must 
be  taken  to  say,  "  You  have  sent  your  bottles  and  I  will  put  the  article  in  them  for 
you."  In  all  reason,  when  a  vendee  sends  his  ship,  or  cart,  or  cask,  or  bottle  to  the 
vendor,  and  he  puts  the  article  sold  into  it,  that  is  a  delivery  to  the  vendee.  If  we 
could  suppose  the  case  of  a  metal  vessel  filled  with  a  commodity  which  rendered  the 
vessel  useless  for  subsequent  purposes,  it  would  be  monstrous  if  the  vendor  could  say 
"  I  have  destroyed  your  vessel  by  putting  into  it  the  article  you  purchased,  but  still 
the  property  in  the  article  never  passed  [410]  to  you."  Or  suppose  a  vendor  was  to 
deliver  a  ton  of  coals  into  the  vendee's  cellar,  could  he  say  "  I  have  put  the  coals  in 
your  cellar,  but  I  have  a  right  to  take  them  away  again?"  But,  independently  of 
reason,  there  is  an  authority  on  the  subject.  In  Blackburn  on  Contracts,  it  is  said 
that  the  property  does  not  pass  unless  there  is  an  intention  to  pass  it,  and  various 
cases  are  cited  in  support  of  that  position.  It  is  then  said,  p.  151,  that  two  rules  have 
been  laid  down  on  the  subject.  The  first  is,  "  that  where  by  the  agreement  the  vendor 
is  to  do  anything  to  the  goods,  for  the  purpose  of  putting  them  into  that  state  in  which 
the  purchaser  is  to  be  bound  to  accept  them,  or  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall  (in  the  absence  of  circumstances 
indicating  a  contrary  intention)  be  taken  to  be  a  condition  precedent  to  the  vesting  of 
the  property."  The  second  rule  is,  "that  where  anything  remains  to  be  done  to  the 
goods  for  the  purpose  of  ascertaining  the  price  as  by  weighing,  measuring  or  testing 
the  goods,  where  the  price  is  to  depend  on  the  quantity  or  quality  of  the  goods,  the 
performance  of  those  things  also  shall  be  a  condition  precedent  to  the  transfer  of  the 
property,  although  the  individual  goods  be  ascertained,  and  they  are  in  the  state  in 
which  they  ought  to  be  accepted."  That  is  not  only  good  law  but  good  sense.  -Then, 
can  there  be  more  complete  evidence  of  intention  to  pass  the  property  than  when  the 
vendee  sends  her  bottles  to  be  filled  with  the  article  purchased,  and  the  vendor  puts 
it  into  the  bottles  *?  Therefore,  both  upon  principle  and  authority,  I  think  that  the 
property  in  the  oil  passed  to  the  plaintiff  when  it  was  put  into  the  bottles.  The  case 
of  Aldridge  v.  Johnson  (7  E.  &  B.  885)  is  precisely  in  point.  Lord  Campbell,  C.  J., 
there  said  : — "Looking  to  all  that  was  done  when  the  bankrupt  (the  vendor)  put  the 
barley  in  the  sacks,  [411]  eo  instanti  the  property  in  each  sack  full  passed  to  the 
plaintiff."  It  is  true  that  in  the  Law  Journal,  Erie,  J.,  is  reported  to  have  said  that 
the  outward  act  indicating  the  vendor's  intention,  was  by  filling  the  sacks  "and 
directing  them  to  be  sent  to  the  railway."  But  Crompton,  J.,  who  doubted  upon 
another  point,  said,  that  "  when  the  barley  was  put  into  the  sacks,  it  was  just  as  if  it 
had  been  sent  by  a  carrier."  Therefore  there  is  not  only  reason  and  general  authority, 
but  also  the  case  of  Aldridge  v.  Johnson,  to  warrant  our  judgment.  The  only  difficulty 
I  had  was  this — Suppose  the  oil  of  peppermint  had  been  badly  manufactured,  I  am 
not  prepared  to  assent  to  the  argument  that  the  plaintiff  would  not  have  had  a  power 
of  rejection.  Again,  suppose  only  a  portion  of  the  oil  had  been  put  into  the  bottles, 
inasmuch  as  the  plaintiff"  was  not  bound  to  take  a  part  only,  would  the  property  vest? 
Aldridge  v.  Johnson  is  an  authority  on  that  point.  It  may  be  that  the  plaintiff  would 
have  the  option  of  refusing  to  take  a  part  only  of  the  oil  or  of  accepting  it,  but  that 
right  is  not  inconsistent  with  the  property  vesting  at  his  election.  It  might  vest  in 
him  conclusively,  but  at  all  events  it  would  vest  when  he  exercised  his  option.  For 
these  reasons,  I  think  that  the  rule  ought  to  be  discharged. 
Rule  discharged. 

[412]  Carter  v.  Crick.  May  5,  1859. — The  plaintiff,  having  heard  that  the 
defendant  had  some  barley  to  sell,  went  to  his  counting-house,  when  his  agent 
produced  a  sample  which  he  said  was  "  seed  barley,"  offered  to  the  defendant  at 
39s.,  and  if  the  plaintiff  would  take  it  at  40s.  he  might  have  it.  The  plaintiff 
looked  at  the  barley  and  said  it  was  a  good  sample  of  seed  barley,  and  agreed  to 
buy  it.  At  the  plaintiff's  request  the  defendant  wrote  to  the  person  who  had 
offered  it  to  him,  saying  that  he  would  accept  it,  and  asking  what  sort  it  was  as 
it  would  do  well  for  seed.  The  plaintiff  afterwards  sold  it  under  a  warranty  in 
writing  as  "  Chevalier  seed  barley."  It  turned  out  that  it  was  "  barley  bigg," 
a  species  of  barley  unfit  for  malting  purposes ;  and  the  person  to  whom  the 
plaintiff  had  sold  it  recovered  damages  against  him  for  the  breach  of  warranty. 
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Held  : — First,  that  there  was  no  warranty  by  the  defendant  that  the  barley  was 
"seed  barley."  Secondly,  that  the  contract  was  satisfied  by  the  delivery  of 
barley  fit  for  sowing;  and  that  if  the  term  "seed  barley"  meant  barley  fit  for 
malting  purposes,  that  ought  to  be  shewn  by  clear  and  irresistible  evidence. 

[S.  C.  28  L.  J.  Ex.  238 ;  7  W.  R.  507.] 

The  first  count  of  the  declaration  stated  that  the  defendant,  by  warranting 
66  quarters  of  barley  to  be  then  seed  barley,  sold  the  same  to  the  plaintiff  at  and  for 
a  certain  price,  to  wit  40s.  per  quarter,  which  the  .plaintiff  paid  him.  Yet  the  said 
barley  was  not  then  seed  barley.  The  count  then  stated  that  the  plaintiff,  without 
notice  or  knowledge  of  the  said  breach  of  warranty,  and  believing  the  barley  to  be 
seed  barley,  resold  the  same  with  a  warranty  that  it  was  seed  barley,  and  the  purchaser 
sued  him  for  such  breach  of  warranty  and  recovered  damages  against  him.  The 
second  count  stated  that  the  plaintiff  bargained  and  contracted  with  the  defendant  to 
buy  of  him,  and  the  defendant  bargained  and  contracted  with  the  plaintiff  to  sell  and 
deliver  to  him,  66  quarters  of  seed  barley  for  a  certain  price  per  quarter,  and  the 
plaintiff  then  paid  the  defendant  the  said  price,  and  was  always  ready  and  willing  to 
accept  and  receive,  and  did  and  performed  all  things  &c.  to  entitle  him  to  have  the 
said  seed  barley  delivered  to  him.  Yet  the  defendant  never  delivered  the  66  quarters 
of  seed  barley,  but  delivered  to  him  66  quarters  of  barley  which  was  not  seed  barley 
as  and  for  the  seed  barley  so  bargained  and  contracted  for  as  aforesaid.  The  count 
then  stated,  as  in  the  first  count,  that  the  plaintiff  resold  the  same  under  a  warranty. 

Pleas.  To  first  count :  that  the  defendant  did  not  war-[413]-rant  as  alleged. 
To  second  count :  first,  that  the  defendant  did  not  promise  as  alleged  ;  secondly,  that 
there  was  no  such  breach  of  promise  as  alleged.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
it  appeared  that  the  plaintiff  was  a  corn  merchant  in  Huntingdon,  and  the  defendant 
a  corn  merchant  in  Cambridge.  In  January,  1857,  the  plaintiff,  hearing  that  the 
defendant  had  some  barley  to  sell,  went  to  the  defendant's  counting  house,  when  one 
Cossins,  who  managed  the  defendant's  business,  shewed  the  plaintiff  a  sample  of 
barley,  which  he  said  was  seed  barley,  and  that  it  was  offered  to  the  defendant  at  39s. 
a  quarter,  and  if  the  plaintiff  would  take  it  at  40s.  he  might  have  it.  The  plaintiff 
looked  at  the  barley,  and  said  it  was  a  good  sample  of  seed  barley,  and  agreed  to  buy 
it  at  40s.  per  quarter.  At  the  plaintiff's  request,  Cossins  wrote  to  the  person  who 
offered  to  sell  the  barley  to  the  defendant  the  following  letter : — 

"Mr.  Warren.  "Cambridge,  13th  Jan.  1857. 

"  Sir, — I  will  accept  the  50  quarters  barley  as  offered  at  39s.  per  quarter.  Please 
send  me  fresh  sample  of  it  to  Cambridge  Station.  Shall  be  glad  if  you  can  let  me 
know  what  sort  it  is,  as  it  will  do  well  for  seed.  Please  put  it  on  to  the  Lynn  Station 
on  Friday  or  Saturday,  and  let  me  know  the  quantity. — Yours  respectfully, 

"Signed  for  C.  Crick, 

"  H.  D.  Cossins." 

The  plaintiff  afterwards  sold  the  barley  to  one  Raper,  with  a  written  warranty 
that  it  was  "  Chevalier  seed  barley."  It  turned  out  that  the  barley  was  what  is  called 
"barley  bigg,"  and  Raper  recovered  damages  against  the  plaintiff  for  a  breach  of 
warranty.  There  was  evidence  that  "  barley  [414]  bigg  "  was  of  no  use  for  malting 
purposes,  but  that  if  sown  on  uplands  it  would  produce  good  malting  barley.  Several 
witnesses  stated  that  "seed  barley"  meant  nothing  more  than  a  barley  which  would 
yield  seed. 

It  was  contended  on  the  part  of  the  plaintiff  that  "  seed  barley  "  implied  such  a 
description  of  barley  as  when  sown  would  produce  a  crop  of  barley  available  for 
malting  purposes.  The  defendant  contended  that  "seed  barley"  implied  no  more 
than  that  the  barley  when  sown  would  produce  a  crop.  The  learned  Judge  was  of 
opinion  that  there  was  no  evidence  that  seed  barley  meant  any  particular  kind  of 
barley,  and  nonsuited  the  plaintiff. 

Hawkins,  in  the  present  term,  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and 
for  a  new  trial. 

Macau  lay  and  Keaue  shewed  cause.     There  was  no  warranty.     The  defendant's 
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agent  produced  a  sample  of  barley  which  he  said  was  seed  barley,  and  the  plaintiff 
also  thought  it  was  seed  barley.  The  letter  of  the  13th  January,  1857,  only  amounts 
to  this  :  "  I  will  accept  that  which  is  offered  as  barley  ;  let  me  know  what  sort  it  is, 
as  it  will  do  well  for  seed."  The  contract  was  performed  by  the  delivery  of  that 
particular  barley.  In  order  to  vary  the  meaning  of  the  term  "seed  barley,"  the 
evidence  should  have  been  clear,  cogent  and  irresistible  :  Leivis  v.  Marshall  (7  Man.  &  G. 
729).  Some  witnesses,  however,  stated  that  "seed  barley"  only  meant  a  barley 
which  would  produce  seed.  It  also  appeared  that  fen  barley,  if  sown  in  the  uplands, 
would  produce  good  malting  barley.  There  was  no  evidence  that  the  term  "seed 
barley  "  imported  "  barley  tit  for  malting  purposes."  [Pollock,  C.  B.  The  3  Geo.  4, 
c.  30,  ss.  2,  5,  mentions  maltsters  from  bear  or  bigg,  and  maltsters  from  barley.] 

[415]  Hawkins  and  G.  Shaw,  in  support  of  the  rule.  Either  there  was  a  warranty 
that  the  article  sold  was  "seed  barley,"  or  there  was  a  contract  to  sell  "seed  barley." 
The  representation  was  made  at  the  time  of  the  sale,  and  therefore  the  case  is 
distinguishable  from  Hopkins  v.  Tanqueray  (15  C.  B.  130).  If  a  person  goes  into  a 
shop  and  asks  for  a  commodity  of  a  certain  kind;  and  the  shopkeeper  produces  a  sample 
which  he  says  is  that  particular  commodity,  there  is  an  implied  warranty  that  the 
thing  sold  is  of  that  description.  Gardiner  v.  Gh'ay  (4  Camp.  144)  decided  that  where, 
before  or  at  the  time  of  sale,,  a  specimen  of  the  goods  is  exhibited  to  the  buyer,  if 
there  be  a  written  contract  which  merely  describes  the  goods  as  of  a  particular 
denomination,  this  is  not  a  sale  by  sample ;  but  there  is  an  implied  warranty  that 
they  shall  be  of  a  merchantable  quality  of  the  denomination  mentioned  in  the  contract. 
The  letter  of  the  13th  January,  1857,  shews  that  there  was  a  warranty  that  the  barley 
sold  was  "seed  barley."' 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  I  think  there 
was  no  warranty.  Che  plaintiff,  having  heard  that  the  defendant  had  some  barley  to 
sell,  went  to  the  defendant's  counting-house,  when  the  person  who  managed  his 
business  produced  a  sample  of  barley  which  was  supposed  to  be  seed  barley.  The 
plaintiff  agreed  to  buy  it  as  seed  barley ;  and  the  impression  on  the  mind  of  both 
parties  was  that  the  barley  was  seed  barley.  The  plaintiff  purchased  that  particular 
thing  which  the  defendant  called  seed  barley,  and  the  plaintiff  called  seed  barley  :  it 
is  the  same  as  if  they  had  given  it  any  other  name.  Upon  the  other  point  I  enter- 
tained some  doubt;  but  I  think  that  seed  barley  means  barley  ordinarily  sown  by 
farmers,  and  which  will  produce  seed.  The  plaintiff  has  [416]  brought  the  loss  upon 
himself,  for  he  gave  a  warranty  that  the  barley  was  "  Chevalier  seed  barley,"  when  he 
had  no  warranty  that  it  was  such. 

Bkamwell,  B.  I  am  also  of  opinion  that  the  nonsuit  was  right.  I  do  not  doubt 
the  proposition  contended  for  on  behalf  of  the  plaintiff,  that  a  statement  at  a  sale  may 
be  a  warranty  although  the  word  "  warrant "  is  not  used.  If  a  person  asks  a  dealer 
for  a  particular  article,  and  he  produces  something  which  he  says  is  the  particular 
article,  that  amounts  to  a  warranty.  Here  there  is  no  warranty  :  both  parties  say 
that  the  barley  is  seed  barley.  Then,  as  to  the  other  point,  the  ordinary  meaning  of 
"seed  barley  "is  barley  which  will  germinate.  If  by  a  custom  in  the  trade  "seed 
barley  "  means  anything  more,  viz.  barley  used  for  malting  purposes,  that  ought  to 
have  been  proved.  Therefore  it  seems  to  me  that  the  plaintiff's  case  fails,  because  he 
says  that  the  barley  was  not  seed  barley,  and  he  has  not  shewn  anything  to  vary  the 
ordinary  import  of  the  term. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  My 
judgment  proceeds  on  this  ground,  that  there  was  no  evidence  of  a  warranty.  I  do 
not  mean  to  suggest,  that  where  there  is  a  representation  of  a  distinct  article  by  the 
seller,  that  might  not  amount  to  a  warranty  although  the  word  "  warrant "  was  not 
used.  At  first  I  thought  that  the  letter  of  the  13th  January,  1857,  might  be 
evidence  of  a  warranty ;  but  on  consideration  I  think  it  is  not.  The  defendant's 
servant  simply  produced  an  article  of  which  the  plaintiff  had  as  much  knowledge 
as  he  had,  and  which  might  or  might  not  lead  the  plaintiff  to  purchase  it.  Each 
arrived  at  the  conclusion  as  a  matter  of  opiniun,  and  as  a  matter  of  opinion  only,  that 
the  barley  was  seed  barley.  The  opinion  might  be  unfounded,  and  therefore  to  [417] 
obtain  information  the  letter  is  written  asking  what  sort  of  barley  it  is. 

Pollock,  C.  B.  I  agree  that  the  rule  ought  to  be  discharged.  There  was  clearly 
no  warranty.  The  utmost  that  took  place  was  a  representation  that  the  barley  was 
seed  barley  :  there  was  scarcely  even  that,  for  both  parties  took  it  for  granted  that  it 
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was.  Where  a  nonsuit  is  directed,  and  upon  the  matter  coming  to  be  examined  it 
turns  out  that  the  plaintiff  has  no  case  upon  which  he  could  succeed  on  another  trial, 
it  is  idle  to  grant  a  new  trial  upon  the  ground  that  the  Judge  has  improperly  nonsuited. 
A  new  trial  is  a  substitute  for  a  bill  of  exceptions,  and  if  in  this  case  a  bill  of  excep- 
tions had  been  tendered,  and  it  appeared  that  there  was  no  evidence  that  the  term 
"seed  barley"  meant  any  thing  more  than  barley  which  would  produce  seed,  the 
Court  of  Error  would  not  have  awarded  a  venire  de  novo.  At  the  trial  I  was  of 
opinion,  and  still  think,  that  if  a  party  seeks  to  make  out  that  certain  words  used  in 
a  contract  have  a  different  acceptation  from  their  ordinary  sense,  either  for  the 
purposes  of  trade,  or  within  a  certain  market,  or  a  particular  county,  he  must  prove 
it ;  not  by  calling  witnesses,  some  of  which  say  it  is  one  way  and  some  the  other, 
and  then  leaving  it  to  the  jury  to  say  which  they  believe,  but  by  clear,  distinct  and 
irresistible  evidence. 
Rule  discharged. 


[418]  Fewins  v.  Lethbridge.  May  5,  1859. — The  mere  entry  of  judgment  is 
sufficient  within  the  139th  section  of  the  Common  Law  Procedure  Act,  1852, 
which  enacts  "  that  the  death  of  either  party  between  the  verdict  and  the  judg- 
ment shall  not  hereafter  be  alleged  for  error,  so  as  such  judgment  be  entered 
within  two  terms  after  the  verdict ; "  and  it  is  not  necessary  to  perfect  the 
judgment  by  taxation  of  costs. 

This  was  an  action  for  slander  which  was  tried  at  the  Devonshire  Summer  Assizes, 
1858,  when  a  verdict  was  found  for  the  plaintiff,  with  1001.  damages.  Two  days  after 
the  trial  the  defendant  died.  On  the  28th  March,  1859,  notice  of  taxation  was  given 
for  the  following  day.  The  defendant's  attorney  objected  to  the  taxation,  on  the 
ground  that  two  terms  had  elapsed  since  the  death  of  the  defendant.  The  Master 
taxed  the  costs,  and  delivered  his  allocatur  for  1241.  4s.  6d.  to  the  plaintiff's  attorney, 
who,  on  the  same  day,  caused  the  allocatur  to  be  entered  in  the  Master's  book  of 
judgments,  as  the  costs  of  the  trial  and  of  judgment  previously  signed  in  the  action. 

Coleridge  now  moved  to  set  aside  the  Master's  allocatur.  By  the  139th  section 
of  the  Common  Law  Procedure  Act,  1852,  "the  death  of  either  party  between  the 
verdict  and  the  judgment  shall  not  hereafter  be  alleged  for  error,  so  as  such  judgment 
be  entered  within  two  terms  after  such  verdict."  The  words  "judgment  entered" 
mean  final  judgment,  and  until  the  costs  are  taxed  and  Master's  allocatur  given  the 
judgment  is  not  final:  Butler  v.  Bulkeley  (1  Bing.  233),  Godson  v.  Lloyd  (1  Gale,  244), 
Peirce  v.  Derry  (4  Q.  B.  635).  [Martin,  B.  In  Archbold's  Practice,  vol.  2,  p.  1474, 
it  is  said,  "It  is  not  necessary  that  the  judgment  should  be  actually  entered  upon  the 
roll  within  two  terms  after  the  verdict;  if  it  be  signed  within  that  time  it  is  sufficient."] 
Under  the  1  &  2  Vict.  c.  110,  s.  17,  interest  runs  on  a  judgment  debt  from  the  time 
of  the  entry  [419]  of  the  incipitur :  Fisher  v.  Duddirtg  (3  Man.  &  G.  238),  Newton  v. 
The  Grand  Junction  Railway  Company  (16  M.  &  W.  139) ;  but  the  words  of  that  statute 
are,  that  every  judgment  debt  shall  carry  interest  "  from  the  time  of  entering  up  the 
judgment; "  the  words  of  the  Common  Law  Procedure  Act  are,  "so  as  such  judgment 
be  entered."  That  means  final  judgment.  [Pollock,  C.  B.  There  is  nothing  to  make 
"entering  up"  inceptive  and  "entering"  final.  Bramwell,  B.  The  case  of  JFebb  \. 
Spiirrell  (Barnes,  261)  is  an  authority  in  point.  There  the  "plaintiff  recovered  a 
verdict,  and  after  the  trial  and  before  final  judgment  signed,  died  intestate.  Plaintiffs 
administrator  caused  final  judgment  to  be  signed  within  two  terms  after  the  verdict, 
but  the  roll  was  not  brought  into  the  office  nor  entered  upon  record.  After  the  two 
terms  elapsed,  the  defendant  left  a  caveat  with  the  clerk  of  essoigns  against  receiving 
the  roll,  and  an  action  of  debt  being  brought  by  the  plaintiffs  administrator  on  the 
judgment,  Draper,  for  defendant,  moved  to  stay  the  entry  of  judgment,  the  same  not 
having  been  entered  within  two  terms,  according  to  the  statute  17  Car.  2,  c.  8,  and 
obtained  a  rule  to  shew  cause ;  which  upon  hearing  Prince  for  the  plaintiff,  was  dis- 
charged. Per  Curiam :  In  this  case  the  signing  must  be  considered  as  the  entry  :  the 
fee  for  entering  the  final  judgment  was  paid  to  the  clerk  of  the  judgments  at  the  time 
it  was  signed  :  the  roll  must  be  received  and  filed  nunc  pro  tunc."]  Until  the  costs 
are  taxed  and  inserted  the  judgment  is  merely  inchoate :  it  becomes  final  upon  the 
entry  of  the  amount  of  the  allocatur  in  the  Master's  book. 
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Pollock,  C.  B.  We  are  all  of  opinion  that  there  ought  to  be,  no  rule.  The 
language  of  the  139th  section  of  the  [420]  Common  Law  Procedure  Act,  1852,  is 
precisely  the  same  as  that  of  the  17  Car.  2,  c.  8,  s.  1 ;  and  the  case  of  Helie  v.  Baker 
(1  Sid.  385),  which  was  decided  in  the  20  Car.  2,  is  a  contemporaneous  exposition  of 
the  statute  of  Charles.  In  that  case  there  was  a  verdict,  and  before  the  day  in  banc 
the  plaintiflF  died ;  after  which  there  was  not  any  judgment  actually  entered  within 
two  terms,  but  the  judgment  was  signed  the  second  term,  and  upon  that  execution. 
And  the  question  was,  if  this  was  aided  within  the  statute  17  Car.  2,  c.  8.  And  per 
Curiam :  The  signing  of  the  judgment  as  before  is  an  entering  of  judgment  within 
the  statute.  There  are  authorities  that  under  the  1  &  2  Vict.  c.  110,  s.  17,  a  judgment 
debtor  is  entitled  to  interest  from  the  time  of  the  entry  of  the  judgment;  but  Mr. 
Coleridge  attempted  to  make  a  distinction  between  "entering  up  judgment"  and 
"entering  judgment;"  and  he  argued  that  the  former  meant  an  inchoate,  the  latter 
a  perfect  judgment.  If  there  is  any  ditference,  I  should  have  thought  it  was  the 
other  way. 

Martin,  B.  The  words  of  the  139th  section  of  the  Common  Law  Procedure  Act, 
1852,  are  identical  with  those  of  the  statute  of  Charles;  and  we  ought  to  follow  the 
construction  which  had  been  put  on  that  statute.  I  find  it  laid  down  in  Wms.  Saund. 
(vol.  2,  p.  72  1.  note)  that  the  judgment  "should  be  entered,  or  at  least  signed,  within 
two  terms  after  the  verdict ;  for  signing  the  judgment  is  an  entering  of  it  within  the 
statute." 

Bramwell,  B.  I  am  of  the  same  opinion.  If  I  had  to  consider  for  the  first  time, 
and  without  authority,  the  meaning  of  the  words  "so  as  such  judgment  be  entered," 
I  should  have  thought  that  the  making  an  entry  of  the  judgment  would  be  sufficient. 
There  are  however  authorities  for  our  [421]  so  holding.  On  the  other  hand,  the  case 
of  Feirce  v.  Dejry  (4  Q.  B.  635)  is  relied  on  as  an  authority  that  there  is  no  entry  of 
judgment  until  the  costs  have  been  taxed.  There  the  plaintiflf  had  entered  up  final 
judgment  as  of  the  day  when  the  original  entry  was  made,  and  the  Court  ordered  the 
date  of  the  judgment  to  be  altered  to  the  day  of  taxation  of  costs ;  therefore  it  was 
not  necessary  to  consider  the  statute  of  Charles.  But  if  they  meant  to  lay  down  a 
positive  rule  that  for  all  purposes  there  is  no  judgment  until  the  costs  are  taxed,  that 
is  opposed  to  the  authorities.  For  the  purpose  of  this  statute,  judgment  is  signed 
when  the  original  entry  is  made. 

Kule  refused. 


The  Monmouthshire  Canal  and  Railway  Company  v.  James  Hill  and  W.  F. 
Batt.  April  27,  1859. — A  Canal  Act,  32  Geo.  3,  c.  102,  empowered  the  lord  of 
any  manor,  &c.,  and  the  owner  of  any  lands  through  which  the  canal  should  be 
made,  to  erect  and  use  any  wharfs,  quays,  landing  places  or  warehouses  in  or 
upon  their  respective  lands  adjoining  or  near  to  the  said  canal,  and  to  land  any 
goods  or  other  things  upon  such  wharf,  &c.,  or  upon  the  banks  lying  between  the 
same  and  the  canal ;  and  also  to  make  convenient  places  for  boats  to  lie  and  turn 
in,  so  that  the  making  or  using  the  same  respectively  do  not  obstruct  or  prejudice 
the  navigation  of  the  canal  or  any  towing  paths  or  sides  thereof.  Held,  that  an 
owner  of  land  adjoining  the  towing  path  had  a  right  to  erect  a  wharf  on  his  own 
soil,  and  to  land  goods  on  the  towing  path  and  convey  them  across  it  to  his  own 
wharf. 

[S.  C.  28  L.  J.  Ex.  283.     Referred  to,  Staffordshire  and  Worcestershire  Canal 
Navigation  v.  Bradley,  [1912]  1  Ch.  101.] 

Declaration.  That  the  defendants  broke  and  entered  certain  land  of  the  plaintiffs, 
called  "  The  Towing  Path  of  the  Monmouthshire  Canal,"  and  broke  down,  dug  up  and 
destroyed  the  fences  of  the  plaintiffs  being  thereon,  and  placed  and  carried  over 
the  said  towing  path  large  quantities  of  goo<Js,  and  thereby  obstructed  the  said  towing 
path  and  the  navigation  of  the  said  canal. 

Plea.  That  the  canal  and  towing  path  were  made  after  the  passing  of  an  Act 
(32  Geo.  3,  c.  102(a)):  that  the  de-[422]-fendants  were  the  owners  of  certain  lands 

(a)  "  An  Act  for  making  and  maintaining  a  navigable  cut  or  canal  from,  or  from 


904  MONMOUTHSHIRE  CANAL  AND  RAILWAY  CO.  V.  HILL     4  H.  &  N.  423. 

through  which  the  said  canal  and  towing  path  had  been  made,  and  which  [423]  said 
lands  were  near  and  adjoining  to  the  said  towing  path  and  canal :  that  the  trespasses 
were  committed  in  the  erecting  and  using  by  the  defendants,  under  and  by  virtue  of 
the  provisions  of  the  said  Act,  a  wharf,  quay  and  landing  place  in  and  upon  the  said 
lands,  and  in  landing  from  the  canal,  in  a  reasonable  and  proper  manner,  goods  and 
other  things  upon  such  wharf,  quay  and  landing  place,  and  upon  the  banks  lying 
between  the  same  and  the  canal,  the  said  towing  path  being  one  of  such  banks  :  that 
the  defendants  did  not  at  any  of  the  times  aforesaid,  obstruct,  or  prejudice  the  naviga- 
tion of  the  canal,  or  the  towing  path,  or  any  towing  paths  on  the  sides  of  the  canal ; 
and  because  the  wharf,  quay  and  landing  places  could  not  be  erected  and  used,  nor 
could  goods  or  other  things  be  landed  thereon  from  the  canal,  without  a  little  breaking 
down,  digging  up  and  destroying  the  fences ;  therefore  the  defendants  did  to  a  small 
and  reasonable  extent  commit  the  trespasses  to  the  fences,  doing  no  unnecessary 
damage. 

some  place  near  Pontnewynydd  into  the  river  Usk  at  or  near  the  town  of  Newport, 
and  a  collateral  cut  or  canal  from  the  same  at  or  near  to  a  place  called  Cryndau  Farm, 
to  or  near  to  Crumlin  Bridge,  all  in  the  county  of  Monmouth ;  and  for  making  and 
maintaining  railways,  or  stone  roads  from  such  cuts  or  canals  to  several  iron  works 
and  mines  in  the  counties  of  Monmouth  and  Brecknock." 

Section  1.  After  reciting  that  "the  making  and  maintaining  of  a  cut  or  canal,  for 
the  navigation  of  boats,  barges  and  other  vessels,  &c.,  will  not  only  open  an  easy  and 
commodious  communication  with  divers  iron  works,  &c.,  and  with  large  and  extensive 
tracts  of  land  abounding  with  iron  and  coal,  whereby  the  conveyance  of  iron,  lime, 
timber,  and  coals  from  these  places  to  the  Bristol  Channel  will  be  greatly  facilitated 
and  rendered  less  expensive,  but  will  also  in  other  respects  be  of  great  public  utility  : " 
enacts  that  the  proprietors  shall  be  united  into  a  Company,  for  the  purpose  of  making 
the  canals  and  railways,  "  and  also  to  make,  set  out  and  appoint  such  towing  paths, 
banks,  roads  and  ways  for  the  towing,  haling  and  drawing  of  boats,  barges  and  other 
vessels  passing  in,  through  or  upon  the  said  cuts  or  canals  with  men,  horses  or  other- 
wise," &c.,  as  the  Company  shall  think  proper. 

By  section  61,  the  Company  are  to  "divide  and  separate,  and  keep  constantly 
divided  and  separated,  the  towing  paths  on  the  sides  "  of  the  cuts,  in  such  manner  as 
shall  be  thought  necessary  by  the  Commissioners,  "  from  the  lands  or  grounds  adjoining 
to  such  towing  paths,"  with  posts  and  rails  or  other  fences,  and  shall  erect  gates  across 
the  towing  paths  and  bridges  "  for  the  use  of  the  owners  and  occupiers  of  the  lands, 
&c.,  adjoining  to  such  canals,  &c.,  and  towing  paths." 

By  section  62,  in  cases  of  failure  to  fence  off  towing  paths  and  make  bridges,  &c., 
the  owners  of  adjoining  lands  may  do  the  same  at  the  Company's  expense. 

By  section  10 1,  every  person  shall  have  free  liberty  to  use  the  private  ways 
belonging  to  the  Company,  (except  the  towing  paths),  for  the  conveying  goods  and 
other  things  to  and  from  the  canals  and  railways,  and  the  wharfs,  quays  or  landing 
places  belonging  thereto,  and  also  to  use  the  wharfs,  quays  and  landing  places  for  the 
loading  and  unloading  of  any  goods,  and  the  towing  paths  for  the  haling  of  boats,  on 
payment  of  tolls. 

By  section  128,  owners  of  mines  and  iron  works,  &c.,  within  the  distance  of  eight 
miles,  are  empowered  to  make  railways,  for  the  purpose  of  conveying  goods  to  or  from 
the  canals,  in  case  the  Company  refuse  to  do  so. 

By  section  130,  the  proprietors  of  mines,  &c.,  furnaces,  forges,  &c.,  within  the 
distance  of  two  miles,  from  the  canals  are  empowered  to  make  cuts  to  communicate 
with  the  canal. 

By  section  134,  "  it  shall  be  lawful  for  the  lord  or  lords  of  any  manor,  and  the  owner 
or  owners  of  any  lands  or  grounds  through  which  the  said  canals,  &c.,  shall  be  made,  to 
erect  and  use  any  wharfs,  quays,  landing  places,  cranes,  weigh-beams  or  warehouses 
in,  or  upon  their  respective  lands,  grounds,  or  wastes  adjoining,  or  near  to  the  said 
canals,  &c.,  and  to  land  any  goods,  or  other  things  upon  such  wharfs,  quays  or  landing 
places,  or  upon  the  banks  lying  between  the  same  and  the  said  canals,  &c. ;  and  also 
to  make  and  use  proper  and  convenient  places  for  boats,  barges  and  other  vessels  to 
lie  and  turn  in,  and  pass  each  other,  so  that  the  making,  or  using  thereof  respectively, 
do  not  obstruct  or  prejudice  the  navigation  of  the  said  canals,  &c.,  or  any  towing  paths 
on  the  sides  thereof." 
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EeplicatioD.  That  the  land  of  the  plaintiffs,  in  the  declaration  mentioned,  was 
used  as  the  towing  path  of  the  canal,  and  the  same  lay  between  the  canal  and  the 
lands  of  which  the  defendants  were  owners,  and  such  last  mentioned  lands  adjoining 
the  towing  path,  but  did  not  otherwise  adjoin  the  canal ;  and  the  said  wharf,  quay 
and  landing  place,  in  [424]  the  plea  mentioned,  could  not  be  used  for  the  landing  from 
the  canal  of  goods  or  other  things  thereon,  except  by  first  landing  the  same  upon  and 
taking  the  same  across  the  towing  path. 

Demurrer  and  joinder. 

Phipson  (with  whom  was  Henniker),  in  support  of  the  demurrer.  The  object  of 
this  Act  was  to  open  up  the  country  through  which  the  canals  were  intended  to  be 
made,  and  to  give  facilities  to  the  owners  of  land  for  conveying  goods  on  the  canals ; 
and  for  that  purpose  the  134th  section  empowers  the  lord  of  any  manor  or  the  owners 
of  any  lands,  through  which  the  canals  shall  be  made,  to  erect  and  use  wharfs  and 
landing  places  upon  their  respective  lands  adjoining  or  near  to  the  canals,  and  to  land 
any  goods  upon  such  wharf  or  upon  the  banks  lying  between  the  same  and  the  canals. 
The  plea  avers  that  the  trespasses  were  committed  in  landing  goods  on  the  banks  lying 
between  the  wharf  and  the  canal.  The  replication  alleges  that  the  bank  was  used  as 
the  towing  path  of  the  canal.  Now,  in  order  to  make  the  replication  good,  it  is 
necessary  for  the  plaintiffs  to  establish  that  the  word  "banks  "in  the  134th  section 
means  "banks  not  used  as  towing  paths."  The  provision,  that  the  making  or  using 
of  the  landing  places  shall  not  obstruct  any  towing  paths  on  the  sides  of  the  canal, 
is  not  meant  to  prevent  such  owner  from  landing  goods  across  the  towing  path. 
[Martin,  B.  It  would  prevent  persons  from  using  the  towing  path  as  a  permanent 
place  of  deposit.]  The  works  of  the  canal,  such  as  the  towing  path,  may  be  properly 
said  to  be  part  of  the  canal,  and  land  which  adjoins  to  the  towing  path  to  adjoin  the 
canal.  The  130th  section  contains  a  power  to  make  cuts  to  communicate  with  the 
canal.  The  plaintiffs  would  read  that  section  as  empowering  adjoining  owners  to 
make  cuts  communicating  with  the  [425]  canal,  so  that  they  do  not  cut  through  the 
towing  path.  But  the  defendants  contend  that  this  may  be  done  if  the  towing  path 
is  carried  over  the  cuts  by  a  bridge.  The  128th  section  empowers  persons  within 
eight  miles  to  make  railways  to  the  canal.  That  power  would  be  useless  if  the 
railways  could  not  be  run  up  to  the  boats. 

Gray,  for  the  plaintiffs.  The  defendants  should  have  crossed  the  canal  by  a  bridge 
and  made  a  wharf  on  the  further  side.  The  61st  section  expressly  provides  that  the 
towing  paths  shall  be  kept  separate  from  the  adjoining  lauds  by  posts  and  rails  or 
other  fences.  Section  104  empowers  all  persons  to  use  the  private  roads  of  the 
Company,  except  the  towing  paths,  for  conveying  goods  to  and  from  the  canals,  and 
the  wharfs  belonging  thereto  and  the  towing  paths  for  the  haling  of  boats.  Towing 
paths  being  so  prominently  mentioned,  the  Court  cannot  say  that  the  word  "  banks  " 
in  the  134th  section  is  meant  to  apply  to  the  bank  on  which  the  towing  path  runs. 
Had  it  been  intended  to  give  power  to  land  goods  on  the  towing  path,  the  towing  path 
would  have  been  expressly  mentioned.  [Martin,  B.  The  intention  seems  to  have 
been  to  give  the  owner  of  adjoining  land  power  to  make  a  wharf  on  his  own  land,  to 
pass  the  fence  and  to  carry  his  ore  over  the  towing  path  to  the  canal,  though  he  has 
no  right  to  keep  a  plank  down  so  as  to  interfere  with  a  horse  coming  along  the  path.] 
The  owners  of  land  adjoining  the  towing  path  can  take  no  benefit  under  the  134th 
section. 

Phipson,  in  reply.  Section  104  prohibits  the  public  from  using  the  towing  paths, 
but  in  the  sections  which  relate  to  owners  of  lands  adjoining  or  near  to  the  canal 
there  is  no  such  exception.  [Bramwell,  B.  The  Act  supposes  the  owner  of  adjoining 
land  to  have  power  to  get  to  the  water.  [426]  According  to  the  plaintiffs'  construction 
he  cannot  do  so  unless  he  has  land  on  both  sides  of  the  canal.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendants  are  entitled  to 
judgment.  The  question  turns  on  the  134th  section  of  the  32  Geo.  3,  c.  102.  It  was 
contended  on  behalf  of  the  plaintiffs  that  persons  who  have  lands  adjoining  the  canal 
on  the  side  where  the  towing  path  is  are  not  entitled  to  cross  the  towing  path. 
Mr.  Phipson  contends  that  they  have  the  right  to  cross  provided  they  do  not  interfere 
with  the  use  of  the  towing  palh.  The  section  in  question  gives  a  right  to  lords  of 
manors  and  the  owners  of  any  lands  through  which  the  said  canals  shall  be  made,  to 
erect  and  use  wharfs,  quays,  &c.,  on  their  respective  lands,  &c.,  adjoining  or  near  to 
the  said  canals,  and  to  land  any  goods  or  other  things  upon  such  wharfs,  or  upon  the 
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banks  lying  between  the  sume  and  the  said  canals,  so  that  the  making  or  using 
thereof  do  not  obstruct  or  prejudice  the  navigation  of  the  canals  or  any  towing  paths 
on  the  sides  thereof.  The  pleadings  state  that  what  was  done  by  the  defendants  was 
done  in  using  their  wharf  and  landing  goods  on  the  banks,  and  that  they  did  not 
obstruct  the  towing  paths.  The  defendants  bring  themselves  within  the  very  terms 
of  the  134th  section. 

Martin,  B.  I  am  of  the  same  opinion.  The  canal  banks  are  the  land  on  either 
side  confining  the  water  in  its  channel.  The  towing  path  is  a  way  for  cattle,  horses 
or  men  to  draw  the  boats — the  road  along  which  the  animals  or  men  pass.  The 
134th  section  must  be  looked  at,  and  bearing  that  in  mind,  the  term  "banks"  means 
the  banks  on  both  sides  of  the  canal.  Now  the  134th  section  enacts,  that  it  shall  be 
lawful  for  owners  of  land,  &c.,  to  erect  and  use  any  wharfs  on  their  respective  lands, 
and  [427]  to  land  any  goods  on  such  wharfs,  or  on  the  banks  lying  between  the  same 
and  the  canals — (it  should  be  observed  that  the  word  is  "banks,"  not  "bank,");  and 
to  make  convenient  places  for  boats  to  lie  in,  with  this  qualification — that  the  making 
or  using  thereof  respectively  shall  not  obstruct  or  prejudice  the  navigation  or  towing 
paths  on  the  sides  (not  side)  thereof.  This  latter  clause  applies  not  merely  to  making 
but  using  wharfs.  1  understand  the  meaning  to  be  that  parties  are  entitled  to  make 
use  of  the  "banks,"  by  which  I  understand  the  soil  which  confines  the  water  and 
separates  it  from  the  adjoining  land.  But  all  such  rights  are  to  be  subordinate  to  the 
right  of  the  canal  Company  to  have  the  towing  path  unimpeded.  Were  any  other 
construction  to  be  put  on  the  Act,  it  would  give  the  canal  Company  the  power  at 
their  own  pleasure  to  deprive  the  adjoining  owners  of  the  right  to  use  the  canal. 

BraMWELL,  B.  I  am  of  the  same  opinion.  Mr.  Gray's  argument  is,  that  section 
134  applies  to  the  owners  of  land  on  one  side  only  of  the  canal.  But  the  language  is, 
that  it  shall  be  lawful  "  for  the  owners  of  any  lands  through  which  the  canals  shall  be 
made  to  erect  and  use  any  wharf  upon  their  respective  lands  adjoining  or  near  to  the 
said  canals,  and  to  land  any  goods  upon  such  wharfs  or  upon  the  banks  lying  between 
the  same  and  the  said  canals ; "  that  means  on  the  land  on  each  side  of  the  canal, 

Channell,  B.  I  am  of  the  same  opinion.  In  construing  the  statute  we  must  do 
so  so  as  to  make  every  part  of  it  consistent.  Contemplating  the  formation  of  the 
canal,  it  secures  advantages  to  the  owners  of  land  adjoining  the  canal.  It  is  admitted 
that  if  the  bank  in  question,  bounding  the  canal,  was  a  bank  not  used  as  a  towing 
path,  the  defendants  would  be  justified  in  what  they  have  done.  But  [428]  it  is  said 
that,  being  a  towing  path,  the  right  which  the  defendants  contend  for  does  not  exist. 
But  I  see  no  reason  for  such  a  construction.  In  the  1st  section  the  Company  are 
empowered  to  set  out  "  towing  paths,  banks,  roads  and  ways,  for  the  towing,  haling 
and  drawing  of  boats."  This  shews  that  the  word  "banks"  is  used  in  the  same  sense 
as  the  word  "towing  paths."  The  public  interest  is  sufficiently  protected  by  making 
the  rights  given  to  the  adjoining  owners  subordinate  to  those  given  to  the  public. 

Judgment  for  the  defendants. 

The  Metropolitan  Counties  and  General  Life  Assurance,  Annuity,  Loan 
and  Investment  Society  v.  Brown.  May  3,  1859.— By  indenture  of  the 
23rd  September,  1856,  B.  mortgaged  to  V.  certain  premises  as  a  security  for  a 
loan  of  25001.  The  deed  contained  a  power  of  sale  in  default  of  payment  of  the 
principal  and  interest  on  a  certain  day  :  also  a  power  for  the  mortgagees  "  at  any 
time  or  times  after  such  default"  to  enter  upon  the  premises.  The  deed  also 
contained  the  following  provision  : — "Lastly,  to  the  intent  that  the  said  V.  may 
have  for  the  recovery  of  the  interest  accruing  on  the  principal  money  hereby 
secured  the  same  powers  of  entry  and  distress  as  are  by  law  given  to  landlords 
for  the  recovery  of  rent  in  arrear,  the  said  B.  doth  hereby  attorn  and  become 
tenant  from  year  to  year  to  the  said  V.  of  the  said  premises  hereby  assigned,  at 
and  under  the  yearly  rent  of  1251.,  to  be  paid  by  half-yearly  payments  on  the 
23rd  March  and  25th  September.  Nevertheless  it  is  hereby  agreed  that  in  the 
event  of  any  sale  under  the  powers  hereinbefore  contained,  the  attornment  and 
tenancy  hereby  created  shall,  as  regards  such  portion  of  the  premises  as  shall  be 
sold,  be  at  an  end ;  and  that  without  any  previous  notice  to  put  an  end  to  the 
same."  By  indenture  of  the  18th  February,  1857,  B.  assigned  by  way  of 
mortgage  all  his  interest  in  the  mortgaged  premises  to  the  plaintiffs,  as  a  security 
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for  a  loan  of  15001.  By  indenture  of  the  27th  October,  1858,  V.  assigned  his 
mortgage  to  the  plaintiffs.  On  the  r2th  November,  1858,  the  plaintiffs  gave  B. 
notice  that  they  had  entered  on  the  premises  under  the  provisions  contained  in 
the  mortgage  deed  of  the  23rd  September,  1856.  B.  refused  to  give  up  possession, 
and  on  the  25th  November  the  plaintiffs  distrained  B.'s  goods  for  rent  alleged  to 
be  due  up  to  the  25th  September.  Held,  that  the  clause  of  attornment  in  the 
indenture  of  the  23rd  September,  1856,  did 'not  create  a  tenancy  from  year  to 
year  with  all  its  incidents ;  and  that  the  plaintiffs  might  maintain  ejectment 
against  B.  without  giving  him  six  months'  notice  to  quit. 

[S.  C.  28  L.  J.  Ex.  340.     See  in  Equity,  26  Beav.  454.] 

Ejectment  for  land  and  premises  in  Sheffield,  called  "  The  Albion  Iron  and  Steel 
Works."  By  the  writ,  which  was  dated  the  5th  January,  1859,  the  plaintiffs  claimed 
to  have  been  entitled  to  possession  on  the  15th  November,  1858. 

At  the  trial,  before  Willes,  J.,  at  the  last  Yorkshire  Spring  [429]  Assizes,  the 
following  facts  appeared.  By  indenture  of  the  23rd  September,  1856,  between 
W.  Brown  (the  defendant)  of  the  one  part,  and  B.  Vickers,  E.  Lowe,  and  E.  Vickers 
of  the  other  part :  after  reciting  (inter  alia)  an  indenture,  whereby  the  land  in  question 
was  demised  to  the  defendant  for  a  term  of  800  years :  also  reciting  that  the  defen- 
dant had  erected  on  the  demised  land  a  rolling  mill,  steam  engine,  and  other 
machinery  :  The  defendant,  in  consideration  of  25001.  lent  to  him  by  B.  Vickers, 
E.  Lowe,  and  E.  Vickers,  assigned  to  them  by  way  of  mortgage  the  land  and 
machinery,  with  a  proviso  for  redemption  on  payment  of  the  principal  and  interest  on 
the  23rd  March,  1857.  There  was  the  usual  covenant  for  payment  on  that  day, 
followed  by  a  proviso,  that  the  mortgagees  might  at  any  time  or  times  after  default, 
sell  the  premises.  There  was  also  a  proviso  that  if  default  should  be  made  in  payment 
of  the  principal  and  interest  at  the  time  specified,  it  should  be  lawful  for  the  mort- 
gagees "  at  any  time  or  times  after  such  default  to  enter  into  or  upon  "  the  land  and 
machinery  thereby  assigned.  The  deed  also  contained  the  following  clause: — "Lastly, 
and  to  the  intent  that  the  said  B.  Vickers,  E.  Lowe,  and  E.  Vickers,  their  executors, 
administrators  and  assigns,  may  have  for  the  recovery  of  the  interest  accruing  on  the 
principal  money  hereby  secured,  the  same  powers  of  entry  and  distress  as  are  by  law 
given  to  landlords  for  the  recovery  of  rent  in  arrear,  the  said  W.  Brown  doth  hereby 
attorn  and  become  tenant  from  year  to  year  to  the  said  B.  Vickers,  E.  Lowe,  and 
E.  Vickers,  their  executors,  administrators  and  assigns  of  the  said  parcel  of  land, 
rolling  mill,  &c.,  and  premises  hereinbefore  assigned,  at  and  under  the  yearly  rent 
of  1251.,  clear  of  all  deductions,  to  be  paid  by  equal  half-yearly  payments  on  the  23rd 
day  of  March  and  25th  day  of  September  in  every  year,  the  first  payment  whereof 
to  be  made  on  the  25th  March  now  next.  [430]  Nevertheless  it  is  hereby  agreed 
that  in  the  event  of  any  sale  under  the  powers  hereinbefore  contained,  the  attornment 
and  tenancy  hereby  created  shall  as  regards  such  portion  of  the  premises  as  shall  be 
sold,  be  at  an  end ;  and  that  without  any  previous  notice  to  put  an  end  to  the  same." 
By  indenture  of  the  18th  February,  1857,  between  the  defendant  of  the  one  part  and 
the  plaintiffs  of  the  other  part,  the  defendant  in  consideration  of  15001.  lent  to  him 
by  the  plaintiffs,  assigned  to  them  by  way  of  mortgage  the  same  land  and  machinery : 
"  And  all  the  estate,  title,  terra  of  years,  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  W.  Brown  in  the  same  leasehold  hereditaments,  fixtures 
and  premises : "  habendum  for  the  residue  of  the  said  term  of  800  years,  subject  to 
the  indenture  of  mortgage  of  the  23rd  September,  1856.  By  indenture  of  the  27th 
October,  1858,  B.  Vickers,  E.  Lowe,  and  E.  Vickers  assigned  their  mortgage  to  the 
plaintiffs.  On  the  12th  November,  1858,  the  plaintiffs  served  the  defendant  with  a 
notice  of  the  assignment,  and  that  they  had  entered  upon  the  premises  under  the 
provisions  contained  in  the  mortgaged  deed  of  the  23rd  September,  1856.  The 
defendant  refused  to  give  up  possession,  and  on  the  25th  November  the  plaintiflPs 
distrained  the  defendant's  goods  on  the  premises  for  1871.,  alleged  to  be  due  for  rent 
up  to  the  25th  September. 

It  was  submitted  on  behalf  of  the  defendant,  that  there  was  a  subsisting  tenancy 
at  the  time  of  the  alleged  title.  The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Atherton,  in  the  present  term,  obtained  a  rule  nisi  accordingly ;  against  which 

Overeud  and  Quain  shewed  cause.     First,  the  tenancy  [431]  created  by  the  clause 
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of  attornment  in  the  indenture  of  the  23rd  September,  1856,  did  not  subsist  at  the 
time  the  ejectment  was  brought.  By  the  indenture  of  the  18th  February,  1857,  the 
defendant  conveyed  to  the  plaintiffs  all  his  interest  in  the  premises.  The  plaintiffs 
being  possessed  of  the  yearly  term,  the  reversion  passed  to  them  by  the  assignment 
of  the  27th  October,  1858,  and  the  term  then  merged  in  the  reversion.  Secondly, 
assuming  that  any  tenancy  subsisted,  it  was  not  a  tenancy  subject  to  the  ordinary 
incidents  of  a  tenancy  from  year  to  year,  but  a  mere  tenancy  at  will.  The  deed 
empowers  the  mortgagee  to  enter  at  any  time  or  times  on  default  in  payment,  and 
the  tenancy  at  will  was  determined  by  the  notice  of  the  12th  November,  1858.  In 
Doe  d.  Snell  v.  Tom  (4  Q.  B.  615)  the  mortgage  deed  contained  a  clause  by  which  the 
mortgagor  attorned  tenant  to  the  mortgagee  at  an  annual  rent :  there  was  also  a 
power  of  entry  in  case  of  default  in  payment  of  the  mortgage  money ;  and  it  was  held 
that  the  mortgagee  might  bring  ejectment  without  giving  the  mortgagor  any  notice 
to  quit.  That  case  was  decided  on  the  authority  of  Doe  d.  Garrod  v.  Olley  (12  A.  &  E. 
481),  where  the  mortgage  deed  contained  an  agreement  that  the  mortgagor  during 
his  occupation  of  the  premises  should  pay  the  mortgagee  an  armual  rent,  and  that  it 
should  be  lawful  for  the  mortgagee  to  use  such  remedies  by  distress  and  sale  for  the 
recovery  of  the  rent  as  landlords  have  on  common  demises :  provided  that  the  reserva- 
tion of  such  rent  should  not  prejudice  the  mortgagee's  right  to  enter  and  evict  the 
mortgagor  at  any  time  after  default  in  payment  of  the  monies  secured  or  any  part 
thereof.  It  was  held  that,  after  default  in  payment  of  the  principal  and  one  half 
year's  rent,  the  mortgagee  might  eject  the  mortgagor  without  any  notice  to  quit, 
though  he  had  treated^  the  mortgagor  as  tenant  by  distraining  on  him  [432]  for  a 
previous  year's  rent.  The  effect  of  a  clause  that  the  mortgagor  shall  become  tenant 
to  the  mortgagee  at  a  rent  is  discussed  in  1  Smith's  Lead.  Cas.  p.  447,  4th  ed.  It 
will  be  argued  that  the  distress  on  the  25th  November  was  a  recognition  of  an  existing 
tenancy ;  but  that  distress  was  for  rent  due  on  the  23rd  September,  and  therefore  it 
was  no  recognition  of  a  tenancy  at  the  time  the  ejectment  was  brought.  In  Doe  d. 
Wilkinson  v.  Goodier  (10  Q.  B.  957)  the  mortgagee,  under  a  power  in  the  mortgage 
deed  enabling  him  to  distrain  for  arrears  of  interest  "in  like  manner  as  for  rent," 
distrained  after  the  date  of  the  demise  in  the  declaration,  but  for  arrears  due  before 
such  demise,  the  mortgagor  having  (without  any  express  provision  in  the  deed  enabling 
him  to  do  so)  continued  in  possession :  and  it  was  held  that  such  distress  did  not 
amount  to  a  recognition  of  the  mortgagor  as  tenant,  so  as  to  disable  the  mortgagee 
from  bringing  ejectment.  Moreover,  the  Court  of  Queen's  Bench  has  decided  that 
the  power  to  distrain  was  put  an  end  to  by  the  assignment,  and  consequently  the 
distress  was  unlawful.(/*) 

Atherton  and  T.  Jones,  in  support  of  the  rule.  The  clause  of  attornment  created 
a  tenancy  from  year  to  year,  which  could  only  be  determined  by  six  months'  notice 
to  quit.  [Pollock,  C.  B.  The  clause  expresses  the  intent  for  which  the  tenancy  is 
created,  viz,  that  the  mortgagee  may  have  for  the  recovery  of  the  interest  the  same 
powers  of  entry  and  distress  as  are  by  law  given  to  landlords  for  the  recovery  of  rent 
in  arrear.  Suppose  the  words  had  been,  "  and  to  the  intent  and  for  no  other  purpose," 
that  would  exclude  the  ordinary  incidents  which  would  attach  to  a  [433]  tenancy  from 
year  to  year.  A  tenancy  may  be  coupled  with  any  lawful  condition.]  Some  contracts 
have  incidents  attached  to  them  which  cannot  be  got  rid  of.  The  question  is  one  of 
construction,  and  the  power  of  entry  on  default  in  payment  is  qualified  by  the  clause 
of  attornment;  for  the  latter  provides  that  ''in  the  event  of  any  sale  the  tenancy 
thereby  created  shall,  as  regards  such  portion  of  the  premises  as  shall  be  sold,  be  at  an 
end,  without  any  previous  notice  to  put  an  end  to  the  same."  That  excludes  any  inten- 
tion that  the  tenancy  should  be  put  an  end  to  by  the  clause  of  re-entry.  The  words 
in  that  clause,  "  at  any  time  or  times  after  default,"  mean  at  any  time  or  times  upon 
"sufficient  notice  given."  In  Doe  d.  Garrod  v.  Olley  (12  A.  &  E.  481)  there  was  an 
express  provision  that  the  reservation  of  the  rent  should  not  prejudice  the  mortgagee's 
right  of  entry.  In  Doe  d.  Snell  v.  Tovi  (4  Q.  B.  615)  there  was  no  provision,  as  in  this 
case,  that  the  clause  of  attornment  should  not  prevail  against  the  power  of  sale. 
Those  decisions  cannot  be  relied  on  in  construing  this  deed,  the  terms  of  which  are 
materially  different  from  the  deeds  in  those  cases.     Here  a  tenancy  from  year  to  year 

(b)  Brown  v.  The  Metropolitan  Counties  and  General  Life  Assurance  Society,  1  El.  & 
EL  832. 
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is  created  by  express  terms,  and  that  cannot  be  reconciled  with  the  clause  of  re-entry 
unless  the  mortgagee  is  to  make  his  election. 

Pollock,  C.  B.  This  is  an  action  of  ejectment  in  which  the  learned  Judge 
directed  a  verdict  for  the  plaintiff  reserving  leave  to  the  defendant  to  move  to  enter 
a  nonsuit  on  the  ground  that  no  notice  to  quit  had  been  given.  The  defendant's 
counsel  contended,  upon  the  authority  of  Doe  d.  Snell  v.  Tom,  that  the  true  construc- 
tion of  the  proviso  in  the  deed  of  the  23rd  September,  1856,  was  to  create  a  [434] 
tenancy  from  year  to  year,  under  which  the  defendant  had  a  right  to  continue  as 
tenant  until  he  received  a  notice  to  quit  putting  an  end  to  the  tenancy.  On  the  part 
of  the  plaintiff  it  was  contended  that,  assuming  the  effect  of  the  proviso  in  the  deed 
was  to  create  a  tenancy  from  year  to  year,  yet  the  clause  of  re-entry  overrides  it ;  and 
that  such  a  tenancy  was  not  created  with  all  its  incidents,  but  solely  for  the  purpose 
of  giving  the  mortgagees  a  right  to  distrain.  As  a  pure  question  of  construction  I 
have  felt  some  difficulty.  This  belongs  to  a  class  of  cases  with  which  I  am  not  so 
familiar  as  to  be  able  to  say  at  once  what  is  the  necessary  meaning  of  the  provisions, 
but  I  have  satisfied  myself  that  they  may  mean  what  is  contended  for  on  behalf  of 
the  plaintiff.  If  we  have  any  assistance  from  decided  cases  we  ought  not  to  overrule 
them  ;  but  it  seems  to  me  that  we  have  little  or  none.  Doe  d.  Srtell  v.  Tom  (4  Q.  B. 
615)  appears  to  decide  cases  of  this  sort,  though  this  distinction  may  be  taken,  that 
there  the  clause  of  attornment  did  not,  as  here,  provide  that  upon  a  sale  the  tenancy 
should  be  at  an  end  without  any  previous  notice.  In  construing  this  deed  we  ought 
rather  to  look  at  the  intention  of  the  parties  than  any  supposed  meaning  of  certain 
words.  I  think  that  whatever  weight  may  attach  to  the  words  that  the  mortgagee 
"  doth  hereby  attorn  and  become  tenant  from  year  to  year,"  that  is  overbalanced  by 
the  expression  that  the  tenancy  was  created  to  give  the  mortgagees  a  right  to  distrain 
for  the  arrears  of  interest.  If  the  mortgagor  was  subjected  to  any  real  grievance  in 
not  having  a  notice  to  quit,  there  might  be  some  reason  for  putting  a  different  con- 
struction on  the  clause ;  but  he  has  taken  a  tenancy,  apparently  not  for  the  benefit  of 
himself  but  in  order  to  give  the  mortgagee  a  right  to  distrain.  It  seems  to  me  [435] 
that  the  clause  of  attornment  did  not  create  a  tenancy  from  year  to  year  with  all  its 
incidents  and  that,  looking  at  the  deed  in  its  entirety,  the  true  construction  is  that 
the  right  of  entry  overrides  the  other  provision ;  and  therefore,  notwithstanding  the 
tenancy  thereby  created,  the  mortgagee  may  re-enter  on  default  in  payment  of  the 
interest.  We  have  thus  attained  the  grammatical  and  true  construction  of  the  deed, 
and  we  act  in  accordance  with  the  decided  cases  in  saying  this  rule  ought  to  be 
discharged. 

Martin,  B.  I  am  of  the  same  opinion.  On  the  23rd  September,  1856,  the 
defendant  mortgaged  these  premises  to  Vickers,  Lowe  and  Vickers.  On  the  18th 
February  the  defendant  executed  a  second  mortgage  to  the  plaintiffs ;  and  on  the 
27th  October,  1858,  the  plaintiffs  obtained  an  assignment  of  the  first  mortgage.  On 
the  12th  November  they  gave  a  notice  which  would  have  had  the  effect  of  determining 
the  defendant's  tenancy,  if  it  was  a  tenancy  at  will ;  but  the  defendant  refused  to  give 
up  possession.  They  then  waited  until  the  25th  of  November,  when  they  made  a 
distress  for  rent  as  due  upon  the  25th  September,  1858.  On  these  facts  the  question 
is,  whether  upon  the  true  construction  of  the  mortgage  deed  of  the  23rd  September, 
1856,  the  plaintiffs  are  entitled  to  enter  without  a  six  months'  notice  to  quit.  This 
deed  recites  that  the  defendant  was  possessed  of  the  residue  of  a  term  of  800  years, 
and  being  in  want  of  25001.  he  mortgages  it  for  that  sum,  with  the  condition  that  if 
the  mone}'  be  paid  before  the  23rd  March  the  mortgage  shall  be  re-assigned.  There 
are  then  several  covenants  and  conditions  for  the  security  of  the  mortgagees.  There 
is  a  power  to  sell,  a  power  to  enter,  and  lastly  a  tenancy  is  created  ;  but  that  is  given 
in  distinct  terms  for  the  benefit  of  the  mortgagees,  that  they  may  have  a  right  to 
distrain.  [436]  It  is  now  contended  that  this  clause  creates  a  tenancy  from  year  to 
year,  with  all  its  incidents ;  and  therefore  it  can  only  be  determined  by  a  six  months' 
notice  to  quit.  I  think  that  instead  of  creating  any  interest  in  favour  of  the  mort- 
gagor, it  creates  a  tenancy  only  in  favour  of  the  mortgagee.  If  the  clause  were 
construed  by  itself  it  would  create  a  tenancy  which  could  only  be  determined  by  a  six 
months'  notice  to  quit;  but  looking  at  the  object  of  the  deed,  which  was  to  give  a 
security  for  the  money  lent,  it  must  be  construed  with  reference  to  the  other  pro- 
visions. Then  the  concluding  part  of  the  clause  provides  that  in  the  event  of  a  sale 
the  tenancy  shall  be  at  an  end ;  and  it  was  contended,  on  the  principle  that  expressio 
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unius  est  exclusio  alteiius,  that  this  shewed  that  the  tenancy  was  to  continue  if  no 
sale  took  place.  But  I  am  of  opinion  that  this  provision  does  not  affect  the  previous 
right  of  entry  ;  and  further  that  under  the  indenture  of  the  18th  February,  1857, 
whatever  interest  existed  in  the  defendant  passed  to  the  plaintiffs.  Whether  there 
was  a  tenancy  at  will  or  a  mere  wrongful  possession  by  the  mortgagor,  the  notice  of 
the  12th  November,  1858,  was  a  sufficient  demand  of  possession  to  give  a  right  of 
entry.  Then  what  was  the  effect  of  the  distress  1  None  whatever,  for  as  there  was 
no  tenancy,  the  distress  was  unlawful.  For  these  reasons  I  think  that  the  rule  ought 
to  be  discharged. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  clause  in  question  did  not  create 
a  tenancy  from  year  to  year  with  all  its  incidents.  The  power  of  sale  is  unlimited  in 
terms,  viz.  that  the  mortgagee  may  enter  at  any  time  or  times  after  default.  It  is 
sought  to  qualify  those  words  by  the  last  clause,  but  in  my  opinion  that  is  a  provision 
in  favour  of  the  mortgagee.  The  power  of  entry  is  not  inconsistent  with  that  clause. 
If  [437]  the  mortgagee  sold  the  whole  or  a  part  of  the  premises,  the  tenancy  would 
be  ipso  facto  at  an  end;  if  there  was  no  sale,  the  tenancy  would  continue  until  the 
mortgagee  entered. 

Channell,  B.  I  entertained  some  doubt  during  the  argument,  but  am  now 
satisfied  that  the  view  of  my  learned  brothers  is  correct.  The  question  depends  on 
the  construction  of  the  deed  of  the  23rd  September,  1856,  for  the  facts  are  not 
disputed.  I  agree  that  the  parties  contemplated  a  tenancy  from  year  to  year,  but 
that  need  not  be  a  tenancy  with  all  the  incidents  which  usually  attach  to  a  tenancy 
from  year  to  year.  The  doubt  I  have  had  arose  from  the  latter  part  of  the  last  clause, 
but  on  consideration  I  think  that  this  case  is  governed  by  Doe  d.  Garrod  v.  Olley.  I 
admit  that  the  words  of  this  deed  are  stronger,  but  both  cases  are  alike  in  this  respect, 
that  though  a  tenancy  from  year  to  year  is  created,  there  is  a  provision  that  the  mort- 
gagee may  enter  at  any  time  upon  default  in  payment.  Then  Doe  d.  Garrod  v.  Olley 
being  so  far  similar,  is  this  case  affected  by  the  words  that  in  the  event  of  a  sale  the 
tenancy  shall  be  at  an  end  without  any  notice  to  quit?  It  is  impossible  to  give  to 
those  words  the  construction  contended  for  on  the  part  of  the  defendant  without 
qualifying  the  express  power  given  by  the  clause  of  entry. 

Rule  discharged. 

[438]  Dame  Harriet  Lucy  Tancred  v.  Allgood.  May  10,  1859. — First  count: 
that  plaintiff  was  the  owner  of  goods  which  had  been  let  to  hire  to  one  T.  for  a 
term,  and  that  the  defendant  sold  the  goods  and  dispersed  them  so  as  to  prevent 
the  same  being  followed  or  found,  whereby  plaintiff  was  injured  in  her  rever- 
sionary estate.  Second  count :  similar  to  the  first,  except  that  it  alleged  that  the 
goods  were  let  to  T.  "  to  be  used  in  a  certain  house  and  not  otherwise  or  else- 
where :  that  T.  had  the  use  of  the  goods,  subject  to  the  expiration  of  the  term 
and  subject  to  the  determination  of  the  terra,  by  the  violation  of  the  terms 
thereof."  Pleas  :  that  the  defendant  seized  and  took  and  sold  the  goods,  not  in 
market  overt,  but  as  sheriff  under  a  writ  of  fi.  fa.  against  T.,  and  that  the  plaintiff 
had  not  sustained  and  would  not  sustain  any  damage  by  reason  of  the  premises. 
Held,  that  as  the  damages  sustained  by  the  plaintiff  were  the  foundation  of  the 
action,  the  pleas  were  an  answer  to  the  action. 

[S.  C.  28  L.  J.  Ex.  362.] 

First  count.  That  at  the  time  of  the  commission  of  the  grievances  the  plaintiff 
was  the  owner  and  proprietor  of  certain  goods,  which  had  been  and  were  let  to  hire, 
for  a  term  unexpired,  to  one  Sir  Thomas  Tancred,  who  then  had  the  use  and  possession 
under  such  letting,  the  reversionary  property,  estate  and  interest  in  the  said  goods 
belonging  to  the  plaintiff:  that  the  defendant,  well  knowing  the  premises,  wrongfully 
seized  and  took  the  said  goods  out  of  the  possession  of  Sir  T.  Tancred,  and  absolutely 
sold  the  said  goods,  and  converted  and  disposed  thereof,  and  dispersed  them  so  as  to 
prevent  the  same  being  followed  or  found,  whereby  the  plaintiff  was  injured  in  her 
reversionary  estate  in  the  goods. 

Second  count.  That  at  the  time  of  the  grievances  the  plaintiff  was  the  owner  of 
goods  which  had  been  let  to  hire,  and  for  a  term  unexpired,  to  Sir  T.  Tancred,  and 
then  only  for  use  upon  a  certain  messuage  and  premises,  and  not  otherwise  or  else- 
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where  ;  that  Sir  T.  Tancred  had  the  use  and  possession  of  the  goods,  under  such  letting 
to  hire,  upon  and  subject  to  the  terms  thereof,  the  reversionary  property,  estate  and 
interest  in  the  said  goods,  expectant  upon  the  expiration  of  the  term,  or  upon  the 
determination  of  the  contract  and  hiring,  by  the  violation  of  the  terms  thereof,  then 
belonging  to  the  plaintiff;  yet  the  defendant,  well  knowing  the  premises,  wrongfully 
seized  and  took  the  goods  out  of  the  possession  of  Sir  T.  Tancred  and  removed  them 
out  of  the  [439]  said  messuage  and  premises,  and  absolutely  sold  to  divers  persons 
the  said  goods  and  all  the  title  and  interest  therein,  including  not  only  Sir  T.  Tancred's 
interest  and  the  right  to  use  the  same  in  the  said  messuage  and  premises,  but  also  the 
reversionary  property,  estate  and  interest  of  the  plaintiff,  and  the  right  to  remove  and 
use  the  same  away  from  the  said  messuage  in  any  and  every  other  place  :  that  the  said 
goods  were  delivered  by  the  defendant  to  the  vendees,  and  were,  under  and  by  means 
and  in  pursuance  of  such  sale,  removed  and  used  away  from  the  messuage,  and  were 
thereby  dispersed  by  the  defendant,  so  as  to  prevent  their  being  followed  or  found, 
whereby  the  plaintiff  was  injured  in  her  reversionary  estate  in  the  goods. 

Third  plea  to  the  first  count.  That  defendant  seized  and  took  and  sold,  not  in 
market  overt,  the  said  goods,  and  thereby  converted  and  disposed  thereof  and 
dispersed  the  same,  as  and  being  and  not  otherwise  than  sheriff  of  the  county  where 
the  grievances  were  committed,  in  the  due  execution  by  the  defendant  as  such  sheriff 
of  a  certain  writ  of  execution,  whereby  he  was  commanded  as  such  sheriff  to  seize 
and  sell  the  goods  and  chattels  of  the  said  Sir  Thomas  Tancred  in  his  bailiwick,  to 
satisfy  certain  monies  recovered  against  him,  &c. ;  and  that  the  plaintiff  had  not  at  the 
commencement  of  the  suit  sustained,  and  would  not  sustain,  any  damage  by  reason  of 
the  premises. 

Demurrer  and  joinder. 

Fifth  plea.     A  similar  plea  to  the  second  count. 

Demurrer  and  joinder. 

Phipson  argued  for  the  plaintiff  (May  4).  The  plaintiff  sues  for  injury  to  her 
reversionary  interest.  Not  having  been  entitled  to  possession  at  the  time  of  the 
alleged  grievances,  it  is  not  a  case  in  which  trover  would  lie :  Gwdon  v.  Harper 
(7  T.  R.  9).  It  has  been  frequently  intimated  [440]  that  in  such  a  case  as  the  present 
a  special  count  is  proper.  In  Fairer  v.  Beswick  (1  M.  &  W.  682)  a  sheriffs  officer  had 
sold  some  horses,  the  joint  property  of  the  plaintiff  and  another,  under  a  writ  against 
the  goods  of  the  latter,  and  in  the  course  of  the  argument,  Parke,  B.,  observed  (p.  685) : 
"  There  is  considerable  doubt  whether  this  is  a  conversion  by  the  sheriff  or  only  the 
subject  of  a  special  action  on  the  case.  When  I  was  at  the  bar  I  used  in  these  cases  to 
declare  in  a  special  action  on  the  case."  If  a  tenant  in  common  has  a  remedy,  where 
his  goods  are  sold  by  the  sheriff  under  an  execution  against  his  co-tenant,  a  fortiori  a 
reversioner  can  sue  for  the  absolute  sale  of  the  property  in  an  execution  against  the 
termor.  Mayliew  v.  Herrick  (7  C.  B.  229)  exactly  resembles  this  case,  except  in  the 
circumstance  that  the  bankrupt,  whose  assignees  were  the  plaintiffs,  was  tenant  in 
common  with  the  person  against  whose  goods  the  execution  had  issued.  In  that  case 
there  was  a  special  count  and  also  a  count  in  trover.  The  plaintiffs  proved  that  the 
defendant  had  taken  the  bankrupt's  goods  ;  the  point  was  distinctly  raised  that  the 
plaintiffs  had  a  right  of  action  against  the  sheriff  in  respect  of  the  absolute  sale  by 
him  of  the  bankrupt's  undivided  moiety  in  the  goods,  and  it  was  held  that  they  had. 
In  Archbold's  Practice,  by  Chitty,  p.  606  (9th  edition),  it  is  laid  down  that  under  a 
fi.  fa.  against  one  of  two  partners  the  sheriff  may  seize  the  goods  of  both,  but  can 
only  sell  the  debtor's  undivided  moiety.  [Channell,  B.  I  suppose  the  plaintiff  relies 
upon  the  words  in  the  declaration  "  well  knowing  the  premises."  In  Dean  v.  Whittaker 
(1  C.  <fe  P.  347),  it  seems  to  have  been  assumed  that  the  sheriff  would  be  liable  for 
selling  too  large  an  interest  after  notice.  Bramwell,  B.  Words  alone  do  not  give  a 
cause  of  action.  The  sheriff  who  had  a  right  to  sell,  did  so  ;  the  act  alone  was  lawful] 
It  is  submitted  [441]  that  it  is  not  necessary  for  the  plaintiff  to  rely  on  those  words. 
In  Garland  v.  Carlisle  (2  Cr.  &  M.  31),  it  was  held  that  the  innocence  of  a  sheriff,  who 
sold  without  notice  of  a  secret  act  of  bankruptcy,  did  not  protect  him  from  liability 
in  an  action  of  trover.  It  was  a  tort  to  sell  the  absolute  interest  of  the  plaintiff,  so  as 
to  prevent  the  goods  being  found  and  followed.  Damage  necessarily  follows  from  that 
act.  [Martin,  B.  Is  there  any  authority  for  saying  that  such  an  interest  exists  as  a 
reversion  in  goods'?]  There  may  be  a  lease  of  goods.  [Pollock,  C.  B.  In  one  sense 
there  may,  but  that  is  not  in  the  sense  of  a  lease  as  applied  to  land.]     There  are  many 
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cases  which  recognize  the  position  of  lessor  and  lessee  of  goods :  Bradley  v.  Copley 
(1  C.  B.  685),  Cooper  v.  Willomatt  (1  C.  B.  672),  Bryant  v.  JVardell  (2  Exch.  479),  Fenn 
V.  Bittlesfon  (7  Exch.  152).  [Pollock,  C.  B.  Is  not  the  action  brought  too  soon. 
Should  not  the  plaintiff  have  waited  until  she  sustained  actual  damage?]  She  is 
damaged  already,  viz.  in  her  reversionary  estate.  [Pollock,  C.  B.  It  seems  contrary 
to  the  policy  of  the  law,  which  abhors  multiplicity  of  actions,  that  several  persons 
should  have  distinct  rights  of  action  at  the  same  time  for  injuries  to  a  chattel.  The 
case  of  land,  no  doubt,  is  different  on  account  of  the  separate  estates  that  may  exist  in 
it  at  the  same  time.]  In  Jenkins  v.  Cook  (1  A.  &  E.  375,  note),  Parke,  B.,  puts  the 
case  of  a  sheriff  selling  more  than  a  tenant's  interest,  as  an  instance  of  injury  to  the 
reversion  dating  from  the  sale  of  the  whole  property.  That  case  resembles  the 
present.  Suppose  the  case  of  a  horse  let  to  hire  for  a  year  ;  the  owner  dispossesses 
himself  for  that  year ;  if  the  horse  is  shot  is  the  owner  to  have  no  remedy  for  the 
value  ?  He  ought  to  have  the  full  value.  [Pollock,  C.  B.  No  doubt  he  has  a  remedy 
if  he  is  injured.  But  here  the  plea  alleges  that  the  plaintiff  [442]  has  sustained  no 
injury.  Martin,  B.  What  remains  in  the  owner  of  goods  who  lets  them  for  a  time, 
is  not  analogous  to  the  interest  which  remains  in  the  owner  of  land  who  demises  it 
for  a  term.  In  Co.  Litt.  it  is  said,  that  it  is  the  duty  of  the  bailee  of  goods  to  use 
them  according  to  the  intent  of  the  bailment ;  using  them  improperly  determines  the 
bailment.]  The  interest  remaining  in  one  who  lets  goods  to  another  is  something 
more  than  matter  of  contract ;  though  he  parts  with  possession  of  the  goods,  he  retains 
a  certain  interest  though  not  a  possessory  interest.  The  owner  of  a  house  let  for  a 
month  can  sell  it  during  the  month. (a)  The  buyer  at  the  end  of  the  month  could 
enforce  the  delivery,  though  during  the  month  he  can  maintain  no  action  on  the 
contract  of  hiring.  But  suppose  a  stranger  injures  the  house  during  that  time,  can 
the  buyer  maintain  no  action  against  him  1  [Pollock,  C.  B.  Then,  can  the  owner  and 
the  hirer  both  sue  at  the  same  time  for  the  same  thing  1  No  doubt  if  an  injury  is 
done  to  a  servant  he  can  sue,  as  also  can  his  master  for  loss  of  service.]  Then,  as  to 
the  damage,  that  clearly  results  from  the  absolute  sale,  by  which  it  is  alleged  that  the 
plaintiff  is  prevented  from  following  and  finding  the  goods. 

Blackburn,  for  the  defendant.  It  may  be  conceded  that  if  the  goods  had  sus- 
tained any  immediate  injury  the  plaintiff  would  have  a  good  cause  of  action.  But  it 
is  submitted  that  the  plea  in  effect  amounts  to  not  guilty,  and  negatives  the  existence 
of  any  cause  of  action.  It  states  that  the  plaintiff  neither  has  sustained,  nor  will 
sustain  any  damage.  The  argument  on  the  other  side  is,  that  the  fact  so  averred  is 
impossible ;  damage  to  the  plaintiff  being  the  necessary  result  of  the  state  of  things 
alleged  in  the  declaration  and  confessed  by  the  plea.  In  truth,  whether  damage  has 
or  [443]  has  not  been  sustained  is  a  question  of  fact.  For  instance,  if  a  jewel  had 
been  seized  and  sold  to  a  jeweller  the  plaintiff  might  obtain  it  again  at  the  expiration 
of  Sir  T.  Tancred's  term.  In  Owen  v.  Legh  (3  B.  &  Aid.  470),  the  defendant,  who  was 
the  plaintiff's  landlord,  had  distrained  and  sold  growing  crops  before  they  were  ripe ; 
it  was  held  that,  the  sale  being  altogether  void,  the  plaintiff  sustained  no  legal  damage 
from  it,  and  had  therefore  no  ground  of  action  in  respect  of  it.  In  the  present  case 
the  sale  by  the  sheriff  was  simply  void  as  to  any  thing  beyond  Sir  Thomas  Tancred's 
interest,  and  if  so  there  is  no  damage  to  the  plaintiff.  As  to  the  charge  of  eloigning 
and  dispersing  the  goods ;  it  is  nevertheless  possible  that  they  may  be  found  again  and 
restored,  and  the  possible  case  must  be  presumed.  Unless  the  injury  is  necessarily 
permanent  there  can  be  no  right  of  action.  In  Hopwood  v.  Schofield  (2  Moo.  &  Rob. 
84),  Patteson,  J.,  asked,  "  How  can  an  injury  be  called  permanent  which  may  be 
redressed  in  a  few  days?"  [Martin,  B.,  referred  to  Mumfm-d  v.  The  Oxford,  JVorcester 
and  Wolverhampton  Railway  Company  (1  H.  &  N.  34).]  It  is  true  the  removal  of  these 
goods  may  turn  out  to  be  an  injury,  but  it  may  be  none.  The  allegation  that  no 
damage  will  accrue  is  traversable ;  if  the  plaintiff  had  traversed  it  he  would  have 
raised  a  proper  question  for  a  jury  :  Young  v.  Spencer  (10  B.  &  C.  145).  [Pollock,  C.  B. 
Where  goods  are  let  with  a  house  the  sheriff  cannot  sell  them  to  be  used  elsewhere.] 
If  he  does,  there  may  be  a  cause  of  action,  provided  the  owner  has  a  right  of  re-entry 
in  such  an  event,  but  not  otherwise. 

Phipson,  in  reply.  The  third  plea  admits  that  there  has  been  an  absolute  sale 
so  as  to  prevent  the  plaintiff  finding  the  goods  again ;  if  so,  damage  to  the  plaintiff 

(a)  See  Franklin  v.  Neate,  13  M.  &  W.  481. 
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is  ine^^table.  That  distinguishes  this  case  from  Owen  v.  7>^/i  (3  B.  &  Aid.  470).  The 
[444]  fifth  plea  admits  a  sale  of  the  plaintifTs  interest  and  of  a  right  to  use  the  goods 
in  other  places  than  those  in  which  the  tenant  had  a  right  to  use  them.  That  is  a 
necessary  damage,  and  there  is  no  need  of  a  proviso  for  re-entry,  in  the  event  of  such 
user,  to  give  a  right  of  action  to  the  plaintiff  in  respect  of  it.  Damage  to  the  plaintitFs 
title  may  be  sufficient  cause  of  action.  There  are  many  cases  in  which  it  is  not 
necessary  to  prove  actual  damage :  Marzetli  v.  fVilliams  (\  B.  &  Adol.  415),  Fray  v. 
Voules  (1  El.  &  El.  839). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — In  this  case  the  damage  sustained  by  the  plaintiff  is 
the  whole  foundation  of  the  action.  Probably  any  temporary  damage  done  while  the 
plaintiffs  possession  was  suspended  by  her  contract  with  another  person,  is  not  the 
foundation  of  an  action.  There  is  an  allegation  in  the  plea,  which  is  confessed  by  the 
demurrer,  that  no  damage  has  been  sustained  or  could  be  sustained.  We  think,  there- 
fore, that  the  defendant  is  entitled  to  judgment  on  the  demurrer  to  the  plea  to  the 
first  count.  The  second  count  does  not  shew  or  allege  that,  by  reason  of  the  use  of 
the  goods  beyond  the  apparent  licence  to  use  them  during  the  letting,  there  was  a 
determination  of  the  bailment  so  as  to  give  the  plaintiff  a  present  right  to  the  posses- 
sion. To  that  count  there  was  also  a  similar  plea,  and  the  same  remark  applies  to 
that,  viz.  that  the  damage  is  the  sole  foundation  of  action  upon  the  breach  of  the 
bailment.  We  are  of  opinion  that  the  pleas  are  an  answer  to  the  cause  of  action  as 
presented  by  the  plaintiff  in  his  declaration.  Our  judgment  must  therefore  be  for  the 
defendant. 

Judgment  for  the  defendant. (c) 

[445]  Baxendale  and  Others  v.  Harvey.  April  19,  1859. — The  plaintiffs  had 
effected,  with  the  Norwich  Union  Fire  Insurance  Society,  a  policy  of  insurance, 
which  contained  (amongst  others)  the  following  condition  :  "  Every  policy  issued 
by  this  Society  will  be  void,  unless  the  nature  and  material  structure  of  the  build- 
ings and  property  insured,  and  of  all  buildings  which  contain  any  part  of  the 
property  insured,  be  fully  and  accurately  described  in  such  policy,  and  unless  the 
trades  carried  on  in  all  such  buildings  be  correctly  shewn  ;  and  unless  it  is  stated 
in  such  policy  whether  any  hazardous  goods  are  deposited  in  any  such  buildings ; 
and  whether  there  be  any  stove  or  apparatus  for  producing  heat  (other  than 
common  fire  places  in  private  houses)  used  or  employed  in  such  buildings,  or  in 
any  building,  yard,  or  other  place  adjoining  or  near  to  the  property  insured,  and 
belonging  to  or  occupied  by  the  party  insured  ;  and  if  there  be  any  building  of  a 
hazardous  nature  or  structure,  or  in  which  hazardous  trades  are  carried  on  or 
hazardous  goods  deposited,  belonging  to  or  occupied  by  the  party  insured,  adjoin- 
ing or  near  to  the  property  insured,  the  same  must  also  be  specified  in  the  policy, 
or  it  will  be  void."  The  plaintiffs,  who  were  carriers,  in  1843,  erected  on  the 
premises  insured  a  steam-engine  which  they  used  for  hoisting  goods.  This  steam- 
engine  was  specified  in  the  policy.  The  plaintiffs  in  1844  applied  the  steam-engine 
to  grinding  provender  for  their  horses.  They  attached  to  it  a  horizontal  shaft, 
which  was  carried  through  the  floor  to  an  upper  room  where  they  erected  winnow- 
ing and  grinding  machines.  The  policy  was  renewed  in  1857.  The  Society  had 
no  knowledge  of  the  erection  of  the  additional  machinery  or  that  the  steam-engine 
was  used  for  grinding.  The  premises  having  been  destroyed  by  fire  : — Held,  that 
the  alteration  did  not  avoid  the  policy,  the  jury  having  found  that  there  was  no 
increase  of  risk. 

[S.  C.  28  L.  J.  Ex.  236 ;  7  W.  R.  494.] 

Assumpsit  on  a  policy  of  insurance  effected  by  the  plaintiffs  in  the  Norwich  Union 
Fire  Insurance  Society.  The  declaration  set  out  the  policy,  which  stated  that  the 
plaintiffs,  carriers,  insured  "  30,0001.  on  live  and  dead  stock  and  utensils  in  trade,  and 
goods  in  transit  in  the  plaintiffs'  warehouses,  old  and  new  offices,  and  stables,  all 
adjoining  and  communicating,  situate  by  the  side  of  the  canal  at  the  Camden  Town 
Station  of  the   North  Western  Railway,  brick  and  slate,  having  therein  a  cooking 

(c)  The  argument  was  reported  by  J.  A.  Yonge,  Esq. 
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apparatus,  three  stoves  securely  fixed  and  a  steam-engine  of  twelve  horse  power,  the 
boiler  of  which  was  declared  to  be  in  a  brick  arched  vault."  The  declaration  set  out 
the  terms  and  conditions  indorsed  on  the  policy,  which  were  (amongst  others)  as 
follows : — 

"  3rd.  Every  policy  issued  by  this  Society  will  be  void  unless  the  nature  and 
material  structure  of  the  buildings  and  property  insured,  and  of  all  buildings  which 
contain  any  part  of  the  property  insured,  be  fully  and  accurately  described  in  such 
policy ;  and  unless  the  trades  carried  on  in  all  such  buildings  be  correctly  shewn ;  and 
unless  it  be  [446]  stated  in  such  policy  whether  any  hazardous  goods  be  deposited  in 
any  such  buildings ;  and  whether  there  be  any  stove  or  apparatus  for  producing  heat 
(other  than  common  fire  places  in  private  houses)  used  or  employed  in  any  such  build- 
ings, or  in  any  building,  yard,  or  other  place  adjoining  or  near  to  the  property  insured, 
and  belonging  to  or  occupied  by  the  party  insured ;  and  if  there  be  any  building  of  a 
hazardous  nature  or  structure,  or  in  which  hazardous  trades  are  carried  on  or  hazardous 
goods  deposited,  belonging  to  or  occupied  by  the  party  insured,  adjoining  or  near  to 
the  property  insured,  the  same  must  also  be  specified  in  the  policy  or  it  will  be  void." 

"  4th.  If  any  alteration  or  addition  be  made  in,  or  to  any  building  insured,  or  in 
which  any  insured  property  is  contained,  or  in,  or  to  any  building  adjoining,  or  near 
to  the  property  insured,  belonging  to  or  occupied  by  the  party  insured,  by  which  the 
risk  of  tire,  to  which  the  building  or  property  insured,  or  the  building  containing  such 
property,  is,  or  may  be  exposed,  be  increased ;  or  if  such  risk  be  increased  either  by 
any  of  the  means  adverted  to  in  the  third  condition,  or  in  any  other  manner ;  or  if  any 
property  insured  be  removed  into  other  premises,  such  alteration  or  addition,  increase 
of  risk,  or  removal,  must  be  immediately  notified  to  the  Society  in  order  to  its  being 
allowed  by  indorsement  on  the  policy,  such  indorsement  being  signed  by  one  of  the 
Society's  secretaries  or  agents,  otherwise  the  policy  will  be  void." 

The  declaration  contained  the  usual  averments,  that  the  plaintiffs  were  interested 
in  the  property  insured  and  had  paid  the  annual  premium  ;  and  it  alleged  that  the 
said  stock,  utensils  in  trade,  and  goods  in  transit  in  the  policy  mentioned  were 
destroyed  by  fire ;  and  that  all  things  had  been  done  and  happened,  &c.,  to  entitle  the 
plaintiffs  to  be  paid  the  amount  of  their  loss.     Breach  :  Nonpayment. 

[447]  Pleas  (inter  alia).  Sixth :  That  the  nature  and  material  structure  of  the 
buildings  and  property  insured,  and  of  the  buildings  which  contained  the  property 
insured  by  the  said  policy,  were  not  nor  are  fully  and  accurately  described  in  the  said 
policy  as  required  by  the  third  condition  indorsed  on  the  policy,  in  this,  that  manu- 
factories, processes,  and  trades,  attended  with  peculiar  danger,  were  carried  on  in  and 
upon  the  said  buildings  and  property  insured,  and  in  and  upon  the  said  buildings 
containing  the  property  insured,  which  manufactories,  processes,  and  trades  were  not, 
nor  was  any  of  them  mentioned  or  described  or  noticed  in  the  said  policy ;  and  the 
defendant  says  that  he  did  not  accept  or  assent  to  the  description,  statement,  and 
specification  contained  in  the  said  polic}^  as  a  complete  and  sufficient  compliance  with 
the  said  third  condition  thereon  indorsed  :  whereby  the  said  policy  was  and  is  void. 

Seventh.  That  the  said  property  insured,  and  the  buildings  containing  such 
property,  and  the  risk  to  be  insured  against,  were  not  duly  described  in  the  said 
policy ;  but  the  same  were  described  in  the  said  policy  otherwise  than  they  really 
were,  and  so  as  to  cause  the  said  insurance  to  be  effected,  and  the  same  was  effected, 
at  a  lower  premium  than  it  otherwise  would  and  ought  to  have  been.  And  the  defen- 
dant says  that  he  did  not  accept  or  assent  to  the  description,  statement,  and  specifica- 
tion contained  in  the  said  policy  as  complete  and  sufficient  compliance  with  the  said 
third  condition  indorsed  on  the  said  policy,  or  as  a  true,  correct  or  adequate  descrip- 
tion of  the  said  property  insured,  and  the  buildings  containing  the  same,  and  of  the 
risk  to  be  insured  against :  whereby  the  said  policy  was  and  is  void. 

Replications  taking  issue  on  the  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Hilary  Term, 
it  appeared  that  the  plaintiffs,  who  [448]  were  carriers,  had  for  many  years  effected 
insurances  with  the  Norwich  Union  Fire  Insurance  Society,  of  which  the  defendant 
was  a  director.  In  the  year  1843,  the  plaintiffs  erected,  in  a  vault  on  the  premises 
insured,  a  steam-engine  of  twelve  horse  power,  which  they  used  solely  for  working 
cranes  in  hoisting  in  goods  to  their  carrier's  warehouse.  The  Insurance  Society  had 
notice  of  this  steam-engine  and  the  purpose  for  which  it  was  used  ;  and  in  consequence 
they  increased  the  premium  from  2s.  6d.  to  4s.  6d.  per  cent.     In  the  year  1844,  the 
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plaintiffs  used  the  steam-engine  for  grinding  provender  for  their  horses.  They  attached 
to  it  a  horizontal  shaft  which  was  carried  through  the  floor  to  an  upper  room  where 
they  erected  winnowing  machines,  and  machines  for  crushing  oats,  splitting  beans,  &c. 
The  Society  had  no  knowledge  of  the  additional  machinery,  or  that  the  steam-engine 
was  used  for  any  other  purpose  than  that  of  hoisting,  until  after  the  fire  took  place. 
The  policy  on  which  this  action  was  brought  was  effected  in  July  1857,  and  it  appeared 
that  there  were  different  classes  of  insurance  at  different  rates  of  premium. 

It  was  submitted,  on  the  part  of  the  defendant,  that  there  was  a  misdescription  of 
the  risk  at  the  time  the  policy  was  granted.  The  learned  Judge  left  the  following 
questions  to  the  jury : — First,  had  the  Insurance  Society  notice  that  the  steam-engine 
was  put  up  for  purposes  more  general  than  hoisting?  Secondly,  was  the  use  of  the 
steam-engine  unreasonable,  or  such  as  the  Society  might  have  expected  from  its  being 
put  up  for  other  purposes  ?  Thirdly,  was  the  steam-engine  used  for  other  purposes 
than  for  tbe  plaintiffs'  establishment?  Fourthly,  had  the  Society  notice  of  the 
particular  use  to  which  the  steam-engine  had  been  applied  ?  Fifthly,  did  the  particular 
use  to  which  the  steam-engine  was  applied  increase  the  risk  beyond  what  might  be 
expected  from  its  being  used  for  general  purposes  ?  Lastly,  was  the  [449]  risk  correctly 
described  in  the  policy.  The  jury  found  the  first  and  last  questions  in  the  affirmative, 
and  all  the  others  in  the  negative  ;  whereupon  his  Loi'dship  directed  a  verdict  for  the 
plaintiffs,  reserving  leave  to  the  defendants  to  move  to  enter  the  verdict  for  them. 

Lush  now  moved  to  enter  the  verdict  for  the  defendants,  or  for  a  new  trial  on 
the  ground  of  misdirection  and  that  the  verdict  was  against  the  evidence.  There  was 
either  a  misdescription  of  the  steam-engine  or  a  misdescription  of  the  building  insured, 
and  therefore  the  policy  is  void  by  the  third  and  fourth  conditions.  When  the  steam- 
engine  was  first  erected  it  was  used  solely  for  the  purpose  of  hoisting,  but  its  application 
to  the  purposes  of  grinding,  together  with  the  erection  of  additional  machinery, 
increased  the  risk.  [Pollock,  C.  B.  This  is  a  mere  increase  of  danger.  It  is  like  the 
case  of  a  person  who  has  an  oven  on  his  premises,  and  instead  of  using  it  for  baking 
bread  he  uses  it  for  some  other  purpose.  If  a  person  who  insures  his  life  goes  up  in 
a  balloon,  that  does  not  vitiate  his  policy.]  Here  there  is  an  increase  in  the  nature  of 
the  risk,  not  in  degree  only. 

Martin,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  The  plaintiffs  erected 
on  the  premises  insured  a  steam-engine  which  they  then  used  for  hoisting  only.  They 
afterwards  applied  it  to  the  purpose  of  providing  food  for  their  horses ;  so  that  it  was 
used  for  something  essential  to  their  business  as  carriers.  The  question  is  whether 
such  a  use  of  the  steam-engine  vitiates  the  policy.  By  the  third  condition,  "  Every 
policy  issued  by  this  Society  will  be  void,  unless  the  nature  and  material  structure  of 
the  buildings  and  property  insured  be  fully  and  accurately  described  in  such  policy." 
In  my  opinion  the  machinery  attached  to  this  steam-engine  was  not  a  part  of  the 
nature  and  material  [450]  structure  of  the  building  and  property  insured.  The  condi- 
tion also  says,  "  and  of  all  buildings  which  contain  any  part  of  the  property  insured." 
This  is  not  the  case  of  a  building;  it  is  an  operation  carried  on  in  a  building,  by  which 
the  plaintiffs  provide  food  for  their  horses.  The  condition  also  says,  "and  if  there  be 
any  building  of  a  hazardous  nature  or  structure,  or  in  which  hazardous  trades  are 
carried  on,  or  hazardous  goods  deposited,  the  same  must  also  be  specified  in  the  policy." 
It  was  a  question  for  the  jury  whether  the  operation  which  the  plaintiffs  carried  on, 
and  which  was  necessary  for  their  trade  as  carriers,  so  increased  the  risk  as  to  be  of  a 
hazardous  nature,  and  they  have  found  it  did  not.  Therefore,  the  case  not  being 
within  the  third  condition,  it  was  not  necessary  under  the  fourth  condition  for  the 
plaintiffs  to  give  notice  that  they  had  applied  the  steam-engine  to  the  purposes  of 
grinding.  Stokes  v.  Cox  (1  H.  &  N.  533)  is  an  authority  that,  if  the  insurers  wish  to 
make  it  a  condition  precedent  to  the  validity  of  the  policy  that  there  shall  be  no 
alteration  in  the  circumstances,  whether  the  risk  is  increased  or  not,  they  must  do  so 
in  distinct  terms. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  is  argued  that  the  policy  is  subject 
to  certain  conditions  which  the  plaintiffs  have  not  complied  with.  The  third  condition 
requires  the  nature  and  material  structure  of  the  buildings  and  property  insured  to  be 
fully  and  accurately  described  in  the  policy.  Then  the  question  is  whether  there  has 
been  any  want  of  a  full  and  accurate  description  of  them.  The  buildings  had  in  them 
a  steam-engine  which  was  described  in  the  policy.  This  steam-engine  was  formerly 
used  for  hoisting,  but  afterwards  some  machinery  was  added  to  it  and  it  was  used  for 
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grinding  food  for  horses.  Then,  does  that  circumstance  render  the  description,  which 
would  other-[451]-wise  be  accurate,  one  that  is  not  so.  In  my  opinion  it  does  not. 
The  "nature  and  material  structure  of  the  buildings  "  whether  they  are  built  of  stone, 
brick  or  wood ;  or  whether  they  are  tiled,  slated  or  thatched.  The  terra  manifestly 
refers  to  what  may  be  called  the  essence  of  the  building  and  not  to  its  incidents. 
There  is  no  condition  making  it  obligatory  on  the  insured  to  describe  every  alteration 
in  the  buildings. 

Channell,  B.  I  am  also  of  opinion  that  there  ought  to  be  no  rule.  It  is  said 
that  there  are  conditions  in  the  policy  which,  not  being  complied  with,  render  it  void. 
The  question  is  whether,  under  the  third  condition,  this  machinery  is  a  part  of  "  the 
nature  and  material  structure  of  the  buildings  insured."  In  my  opinion  it  is  not. 
What  is  meant  is,  whatever  be  the  nature  and  structure  of  the  buildings,  whether 
built  of  stone,  brick  or  wood,  or  covered  with  slate  or  tiles,  they  must  be  accurately 
described.  I  do  not  think  this  machinery  can  be  considered  as  part  of  the  nature  or 
structure  of  the  buildings.  That  being  the  construction  of  the  third  condition,  the 
fourth  does  not  carry  the  argument  any  further. 

Pollock,  C.  B.  I  agree  that  there  ought  to  be  no  rule.  In  cases  of  insurance 
the  Courts  ought  to  give  every  facility  to  the  detection  of  fraud ;  but  where  the 
transaction  is  bona  fide,  it  is  the  duty  of  the  insurers  to  establish  their  objection  free 
from  doubt.  In  this  case  the  Society  had  notice  that  the  steam-engine  was  on  the 
premises,  and  that  it  was  employed  for  a  particular  purpose ;  but  their  objection  is 
that  it  was  afterwards  employed  for  another  purpose,  which  they  did  not  know  of  or 
anticipate,  and  which  increased  the  danger.  The  answer  is,  that  the  Society  allowed 
the  erection  of  the  steam-engine  without  any  qualification  whatever  [452]  as  to  its 
purpose ;  and  if  they  meant  it  to  be  confined  to  the  one  use,  they  should  have  stipu- 
lated that  it  should  be  used  for  the  purpose  of  hoisting  only.  The  jury  found  that 
there  was  no  increase  of  risk  by  using  the  steam-engine  for  grinding,  and  the  Society 
having  had  notice  of  the  nature  of  the  risk  were  not  entitled  to  any  notice  by  reason 
of  the  increase  of  danger.  A  person  who  insures  may  light  as  many  candles  as  he 
please  in  his  house,  though  each  additional  candle  increases  the  danger  of  setting  the 
house  on  fire. 

Rule  refused. 

In  re  William  Corbett,  an  Insolvent  Debtor.  May  12,  1859. — An  insolvent  filed 
his  petition  in  a  County  Court  and  obtained  an  order  from  protection  from  process 
until  the  day  appointed  for  his  first  examination.  On  that  day  his  attorney 
applied  to  the  County  Court  judge  for  leave  to  withdraw  the  petition,  on  the 
ground  that  the  date  on  which  it  was  presented  did  not  appear  upon  it.  The 
application  was  opposed  by  several  creditors,  and  the  County  Court  Judge 
refused  it,  and  adjourned  the  examination  of  the  insolvent  sine  die. — Held,  that 
the  County  Court  judge  having  adjudicated  upon  the  matter,  this  Court  had  no 
power,  under  the  19  &  20  Vict.  c.  108,  s.  43,  to  order  him  to  remove  the  petition 
from  the  file,  or  dismiss  it,  or  name  a  day  for  the  hearing. 

[S.  C.  28  L.  J.  Ex.  254.] 

H.  James  had  obtained  a  rule  calling  on  the  judge  of  the  County  Court  of 
Gloucestershire,  holden  at  Newnham,  to  shew  cause  why  the  petition  filed  by 
W.  Corbett  should  not  be  removed  from  the  file,  or  why  it  should  not  be  dismissed, 
or  why  the  judge  should  not  name  a  day  for  hearing  such  petition  and  grant  protection 
until  such  petition  be  heard. 

It  appeared  from  the  affidavits  that,  on  the  22nd  February  last,  the  insolvent  filed 
a  petition  in  the  County  Court  of  Gloucestershire,  holden  at  Newnham,  under  the 
5  &  6  Vict.  c.  116  and  the  7  &  8  Vict.  c.  96  ;  and  thereupon  obtained  an  interim  order 
for  protection  from  process  until  the  20th  April,  the  day  appointed  for  the  first 
examination.  The  date  on  which  the  petition  was  presented  did  not  appear  on  the 
face  of  it.  On  the  20th  of  April  the  insolvent's  attorney  attended  the  Court,  and 
applied  to  the  judge  for  leave  to  withdraw  the  petition  and  file  a  new  [453]  petition. 
This  was  opposed  by  several  creditors,  and  the  judge  refused  the  application  and 
adjourned  the  examination  of  the  insolvent  sine  die,  without  protection. 

J.  J.  Powell  shewed  cause.     The  application  is  made  under  the  43rd  section  of  the 
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19  &  20  Vict.  c.  108,  which  enacts  that  "no  writ  of  mandamus  shall  henceforth  issue 
to  a  judge  or  an  officer  of  the  County  Court  for  refusing  to  do  any  act  relating  to  the 
duties  of  his  office;  but  any  party  requiring  such  act  to  be  done  may  apply  to  any 
superior  Court,(a)  upon  an  affidavit  of  the  facts,  for  a  rule  calling  upon  such  judge  or 
officer  of  a  County  Court,  and  also  the  party  to  be  affected  by  such  act,  to  shew  cause 
why  such  act  should  not  be  done "  &c.  The  only  effect  of  that  enactment  is  to 
substitute  the  proceeding  by  rule  of  Court  for  the  old  remedy  by  mandamus,  and  is 
only  available  in  cases  where  a  mandamus  would  lie.  Here  the  County  Court  judge 
had  adjudicated  on  the  matter,  and  it  is  not  competent  to  this  Court  to  review  his 
decision:  Ex  parte  Partingtm  (6  Q.  B.  6-49.  S.  C.  13  M.  &  W.  679).  The  petition  is 
in  the  form  promulgated  by  the  Commissioners,  and  it  is  not  necessary  that  the  date 
when  it  was  presented  should  appear  on  the  face  of  it.  He  also  produced  an  affidavit 
that  within  three  months  before  the  filing  of  the  petition  the  insolvent  had  paid  a 
large  sum  of  money  to  particular  creditors,  and  he  argued  that,  under  these  circum- 
stances, the  County  Court  judge  was  right  in  adjourning  the  matter  sine  die.  He 
referred  to  the  7  &  8  Vict.  c.  96,  s.  19,  and  5  &  6  Vict.  c.  116,  s.  4. 

H.  James,  in  support  of  the  rule.  The  jurisdiction  of  the  County  Court  judges  in 
cases  of  insolvency  depends  on  the  10  &  11  Vict.  c.  102,  s.  6,  which  requires  that  the 
[454]  petitioner  shall  have  resided  within  the  County  Court  district  for  six  calendar 
months  immediately  preceding  the  day  of  the  tiling  of  his  petition.  The  date  of  the 
petition  ought  therefore  to  appear  on  the  face  of  it  in  order  to  give  the  Court  juris- 
diction. He  also  argued  that  the  County  Court  judge  had  no  power  to  adjourn  the 
petition  sine  die,  but  only  from  time  to  time.  Upon  this  point  he  referred  to  the 
7  &  8  Vict,  c.  96. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  In  this 
matter  the  County  Court  judge  acted  judicially,  and  if  we  were  to  grant  this  applica- 
tion it  would  be  making  this  Court  a  Court  of  appeal  from  his  decision. 

Martin,  B.  I  am  of  the  same  opinion.  When  the  rule  was  moved  it  was  alleged 
that  there  was  some  statutory  defect  in  the  petition ;  but  that  is  not  so.  Therefore, 
a  proper  petition  having  been  filed,  it  cannot  be  removed  from  the  tile  without  there 
is  some  ground  for  so  doing.  The  County  Court  judge  must  decide  whether  it  is 
necessary  that  he  should  exercise  his  authority  in  that  respect ;  and  if  we  were  to 
make  this  rule  absolute  we  should  be  making  this  Court  a  Court  of  appeal  against  his 
decision.     He  acted  judicially,  and  if  he  was  wrong  we  have  no  power  to  set  him  right. 

Bramwell,  B.  I  am  of  the  same  opinion.  We  are  not  called  upon  to  direct  the 
County  Court  judge  to  do  any  act  which  he  was  bound  to  do,  but  to  interfere  in  a 
matter  upon  which  he  has  exercised  his  judgment.     That  we  have  no  power  to  do. 

Rule  discharged. 


[455]  HiCKiE  AND  BoRMAN  V.  RoDOCANACHL  May  12,  1859.— A  ship  having  been 
chartered  to  cany  troops  to  Calcutta,  by  a  charter-party,  under  which  a  portion 
of  the  freight  was  made  payable  on  the  completion  of  the  voyage,  when  about 
700  miles  beyond  the  Mauritius  caught  fire.  The  ship  put  back  to  the  Mauritius, 
where,  being  found  to  be  greatly  damaged,  she  was  abandoned  to  the  underwriters 
as  totally  lost,  and  the  abandonment  wiis  accepted.  The  captain  having  chartered 
another  ship  and  forwarded  the  troops  to  Calcutta,  the  freight  was  received  by 
the  shipowner's  agents.  Held,  that  in  forwarding  the  troops  the  capt^iin  acted 
as  agent  for  the  owner,  and  not  for  the  underwriters ;  and  that  the  underwriters, 
to  whom  the  ship  had  been  abandoned,  were  not  entitled  to  any  benefit  from  the 
freight  so  received. 

[S.  C.  28  L.  J.  Ex.  273 ;  5  Jur.  (N.  S.)  550  ;  7  W.  R.  545.     Referred  to,  Sea  Insurance 
Company  v.  Madden,  1884,  13  Q.  B.  D.  713.] 

This  cause  came  on  to  be  tried  at  the  London  sittings  after  Michaelmas  Term, 
when  a  verdict  was  found  for  the  plaintiffs,  subject  to  a  special  case  in  substance  as 
follows. 


(a)  The  power  given  by  this  section  to  a  judge  is  repealed  by  the  21  &  22  Vict, 
c.  74,  s.  4. 
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The  first  count  is  on  a  policy  of  insurance  on  the  hull  and  machinery  of  the  steam 
ship  "Sarah  Sands"  for  twelve  calendar  months  from  the  13th  of  August,  1857,  to 
the  12th  of  August,  1858,  both  days  inclusive.  The  interest  insured  was  by  the  policy 
declared  to  be  valued  at  and  upon  12001.  on  hull  and  machinery,  valued  at  20,0001. 
The  perils  insured  against  are  the  ordinary  perils  of  a  marine  insurance,  the  premium 
being  at  the  rate  of  91.  9s.  per  cent.,  to  return  15s.  for  every  uncommenced  month  for 
cancelling  the  policy.  The  count  alleges  that  the  defendant  underwrote  the  policy 
for  1001. ;  that  the  plaintiffs  and  G.  A.  Lloyd,  some  or  one  of  them,  were  interested, 
and  that  during  the  twelve  months  covered  by  the  policy  the  ship,  her  hull  and 
machinery  were  lost  by  the  perils  insured  against.  Second  count,  for  money  had  and 
received  and  on  an  account  stated.  The  defendant'paid  into  Court  831.  10s.,  and  pleaded 
that  that  sum  was  sufficient  to  satisfy  the  claim  of  the  plaintiffs. 

The  replication  traversed  the  plea. 

The  particulars  claimed  a  return  of  premium  for  the  uncommenced  months. 

On  the  7th  of  August,  1857,  an  agreement  was  made  between  John  Squire  Castle, 
master  of  the  steam  ship  "  Sarah  Sands,"  then  about  to  proceed  from  Portsmouth  to 
Calcutta,  of  the  one  part,  and  the  East  India  Company  of  the  other  part,  whereby 
J.  S.  Castle  covenanted  with  the  Company  to  take  on  board  and  convey  to  Calcutta 
not  exceeding  504  soldiers,  &c.,  and  the  said  Company  cove-[456]-nanted  with  J.  S. 
Castle  to  pay  him  401.  for  each  soldier,  &c.,  one  third  to  be  paid  within  fourteen  days 
after  the  ship's  final  departure  from  Portsmouth,  and  the  remaining  two  thirds  within 
twenty-one  days  after  the  disembarkation  of  the  soldiers  at  Calcutta.  (Then  followed 
provisions  relating  to  the  officers,  &c.)  It  was  further  agreed  that  if  the  ship  should 
not  be  ready  to  receive  the  soldiers  by  the  8th  of  August  the  Company  might  deduct 
from  the  passage  money  101.  per  day,  Sundays  excepted  ;  and  that,  in  the  event  of 
her  not  reaching  Calcutta  on  or  before  the  70th  day  after  she  should  be  dispatched 
from  Portsmouth,  from  any  cause  other  than  from  accidents  of  the  seas,  the  Company 
should  be  allowed  to  deduct  from  the  passage  money  payable  in  the  East  Indies  301. 
per  day  for  each  day  between  the  70th  day  and  the  day  of  the  ship's  actual  arrival 
at  Calcutta. 

Before  the  making  of  the  agreement,  C.  Walton  &  Son,  as  agents  for  the  ship- 
owner, effected  an  insurance  on  the  ship  from  the  7th  of  August,  1857,  to  the  6th 
of  August,  1858,  both  days  inclusive;  the  interest  being  declared  to  be  valued  at 
15,0001.  on  hull  and  machinery  valued  at  20,0001.  The  policy  was  underwritten  by 
several  persons,  for  sums  amounting  to  15,0001. 

After  the  making  of  the  agreement,  the  plaintiffs,  as  agents  of  the  shipowner, 
effected  the  insurance  on  the  ship  which  is  stated  in  the  first  count,  the  interest  being 
declared  to  be  12001.  on  hull  and  machinery  valued  at  20,0001.  This  policy  was,  on 
the  1st  of  September,  1857,  underwritten  by  the  defendant  for  1001.,  and  by  other 
persons  in  other  sums,  making  together  12001. 

After  the  making  of  the  agreement,  the  agents  of  the  shipowner  effected  insurances 
on  the  freight  at  and  from  London  to  Portsmouth  and  from  thence  to  Calcutta,  the 
interest  being  declared  to  be  valued  at  34501.  and  11,0001.  on  chartered  freight  valued 
at  14,5001. 

[457]  On  the  16th  of  August  the  ship  took  on  board  at  Portsmouth  14  officers 
and  355  men,  besides  women  and  children ;  and  on  that  day  she  sailed. 

Accounts  were  rendered,  and  the  East  India  Company  paid  to  the  agents  of  the 
shipowner,  on  account  of  the  one-third  freight,  &c.,  76401. 

The  ship  proceeded  on  her  voyage  to  Calcutta,  and  on  the  11th  of  November, 
1857,  being  about  700  miles  to  the  north-east  of  the  Mauritius,  caught  fire.  Having 
sustained  great  damage,  she  was  with  difficulty  brought  back  to  the  Mauritius,  where 
she  arrived  on  the  23rd  of  the  same  month,  when  the  crew,  with  the  officers,  troops, 
&c.,  were  safely  landed. 

The  master  having  caused  surveys  to  be  made  to  ascertain  the  amount  of  injury 
to  the  ship,  and  whether  she  could  be  repaired,  either  at  the  Mauritius  or  elsewhere, 
and  at  what  cost,  it  was  found  that  the  ship  could  not  be  effectually  repaired  at  the 
Mauritius,  and  that  the  costs  of  her  repairs  would  far  exceed  the  value  of  the  ship 
when  repaired.  He  accordingly,  on  the  9th  of  January,  1858,  caused  a  protest  to 
be  drawn  up  and  notice  of  abandonment  to  be  sent  to  the  plaintiffs,  who  received  it 
on  the  12th  of  February,  1858. 

On  the  17th  of  February  the  plaintiffs  gave  notice  of  abandonment  to  the  under- 
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writers  on  the  hull  and  machinery,  and  claimed  as  for  a  total  loss.  The  defendant 
accepted  the  abandonment. 

On  the  5th  of  December  the  said  John  Squire  Castle  chartered  a  steam  ship  called 
the  "Clarendon"  to  convey  the  troops  to  Calcutta,  at  a  freight  of  61971.  18s.  4d., 
which  was  paid  by  the  East  India  Company  to  the  owners  of  the  "  Clarendon  "  and 
deducted  from  the  payment  hereinafter  mentioned  to  be  made  to  Turner,  Cadogan  & 
Co.  after  the  arrival  of  the  passengers  in  India.  On  the  20th  of  December  the  troops 
embarked  on  board  the  "  Clarendon,"  and  on  [458]  the  22nd  of  January  the  "Clarendon" 
arrived  at  Calcutta.  The  agents  of  the  shipowner  in  India  then  sent  in  an  account, 
claiming  of  the  East  India  Company  10,1831.  6s.  8d.,  and  ultimately  received  from 
them  22011.  5s. ;  the  East  India  Company  having  deducted,  amongst  other  things, 
69171.  18s.  4d.,  freight  paid  to  the  master  of  the  "Clarendon,"  and  15001.  for  the 
detention  of  the  troops  beyond  the  70  days  stipulated  by  the  charterers.  The  agents 
remitted  the  balance  of  the  account,  20661.  Is.  9d.,  to  the  assured  on  the  3rd  of 
May,  1858. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover  from  the  defendant  anything  beyond  the  831.  10s.(a)i  paid  into  Court.  If  the 
plaintiffs  are  so  entitled,  judgment  is  to  be  entered  for  the  plaintiffs;  if  not,  for  the 
defendant,  with  costs. 

Bovill  argued  for  the  plaintiffs. (6)  The  defendant's  contention  is,  that  when  an 
insured  ship  has  been  totally  lost  and  abandoned  to  the  underwriters,  and  the 
abandonment  accepted,  the  captain  having  forwarded  the  cargo  in  another  vessel,  the 
underwriters  are  entitled  to  the  freight  [459]  for  the  whole  voyage,  minus  the  hire 
of  the  substituted  vessel.  The  plaintiffs' contention  is,  that  in  forwarding  the  soldiers 
to  their  destination  the  captain  was  acting  as  agent  for  the  owner,  and  not  for  the 
underwriters  on  the  ship.  In  Phillips  on  Insurance,  s.  1739,  it  is  said,  "If  the 
original  ship  becomes  innavigable,  and  is  abandoned  to  the  underwriters,  and  the 
cargo  is  forwarded  to  the  port  of  destination  by  another  at  less  than  the  freight 
originally  agreed  on  for  the  whole  voyage,  whereby  freight  pro  rata  is  saved  for  the 
part  of  the  voyage  performed  by  the  original  ship,  such  pro  rata  freight  (a)^  does  not 
go  as  salvage  with  the  ship  either  in  England  or  in  the  United  States,  but  belongs  to 
the  shipowner,  or  goes  as  salvage  to  the  underwriters  on  freight."  The  abandonment 
is  an  abandonment  of  the  ship,  not  of  freight  actually  earned  or  to  be  earned.  The 
underwriter  on  the  ship  has  nothing  to  do  with  forwarding  the  cargo.  If  the  owner 
chooses  to  hire  a  fresh  ship  he  has  a  right  to  tack  that  service  to  the  imperfect  service 
on  the  old  ship,  and  so  earn  the  whole  freight.  [Martin,  B.  If  the  shipowner  can 
carry  on  the  goods  in  the  same  ship  he  is  bound  to  do  so  ;  if  he  cannot  he  is  entitled 
to  tranship  the  goods  and  carry  them  on.  But  he  is  not  bound  to  tranship :  Gibbs  v. 
Grey  (2  H.  &  N.  22).  Pollock,  C.  B.  If  a  ship  having  goods  on  board,  for  which 
a  large  freight  might  become  payable,  were  sold,  the  value  of  the  freight  would  be 
considered,  because  no  one  could  get  the  goods  out  of  the  vessel  except  on  payment 
of  the  freight.     In  that  sense  only  the  freight  may  be  said  to  be  incident  to  the  ship.] 

(ay  The  manner  in  which  this  sum  was  calculated  was  as  follows  : — 

Deductions  claimed  by  the  defendant — 

Amount  remitted  by  Turner,  Cadogan  &  Co.  .  .      £2,066     1     9 

Demurrage  deducted  by  the  East  Ipdia  Company    .  .         1,500     0     0 

Total  profit  of  carrying  on  the  soldiers  .  .      £3,566     1     9 

Then  as  20,0001.,  the  value  of  the  ship  declared  in  the  policy,  is  to  35661.  Is.  9d., 
so  is  1001.  the  defendant's  subscription;  to  171.  16s.  7d. 

Deduct  171.  16s.  7d.  from  1001.,  defendant's  subscription      .  £82     3     5 

Interest  on  ditto  till  June  30,  1858  .  ..  .  .  19     4 

Total  .  £83     2     9 

Total  sum  paid  into  Court    .....  £83  10     0 

(b)  May  4.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
(o)2  I.e.  freight  earned  prior  to  the  loss. 
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If  a  person  insures  a  ship  he  insures  the  value  of  the  ship  only  ;  ship  and  freight  being 
well  known  separate  subjects  of  insurance.  Many  cases  on  the  subject  of  the  right 
of  the  abandonee  of  the  ship  to  the  freight  arose  [460]  about  the  year  1800  with 
reference  to  the  Russian  embargo.  In  Thompson  v.  Rowcroft  (4  East,  34),  the  ship 
having  been  seized  by  the  Russian  government  was  abandoned,  and  a  total  loss  paid 
by  the  underwriters  on  ship  and  also  by  the  underwriters  on  the  freight,  on  the  ship- 
owner undertaking  to  assign  to  the  underwriters  on  freight  "all  right  of  recovery 
and  compensation  of  and  in  the  freight."  The  cargo  was  put  on  board  again  and  the 
ship  earned  its  freight.  Lord  Ellenborough  said,  "If  the  rights  of  the  respective 
underwriters  on  the  ship  and  on  the  freight  had  clashed,  and  if  it  had  been  a  question 
of  priority  between  the  two  who  wore  litigating  for  payment  out  of  the  same  fund,  I 
should  have  gone  with  the  defendant's  counsel  in  a  great  part  of  their  argument " 
(viz,  that  the  underwriter  on  the  ship  was  entitled  to  the  freight).  In  Sharp  v. 
Gladstone  (7  East,  24,  See  p,  30),  Lord  Ellenborough  observed,  "  that  he  felt  great 
difficulty  in  saying  that,  after  an  abandonment  of  the  ship  by  the  owner  to  the  under- 
writers on  ship,  he  could  abandon  the  freight,  which  seemed  to  follow  the  property 
in  the  ship,  being  the  earnings  made  by  the  subsequent  use  of  that  which  was  then 
become  the  property  of  others,  to  another  set  of  underwriters,"  In  McCarthy  v,  Ahel 
(5  East,  388,  393)  it  was  argued  that  on  abandonment  the  underwriter  took  the  ship 
subject  to  all  existing  contracts  which  bound  the  owner  in  respect  of  it  at  the  time 
of  the  abandonment ;  but  Lord  Ellenborough  ridiculed  the  notion  of  a  contract  running 
with  a  chattel.  He  put  the  case  of  a  man  purchasing  a  waggon  as  it  is  going  on  the 
road  loaded  wiih  goods,  and  asked  if  the  purchaser  was  bound  to  carry  the  goods  to 
the  journey's  end,  though  the  carrier,  the  vendor,  who  had  contracted  to  do  so  would 
be  liable  on  his  contract.  Lord  Ellenborough,  in  Case  v,  Davidson  (5  M,  &  Sel,  79 ; 
S,  C.  in  error,  2  Brod.  &  Bing.  379),  thus  explains  the  principle  upon  which  these 
[461]  cases  rest :  "  Freight  follows,  as  an  incident,  the  property  in  the  ship,  and 
therefore,  as  between  the  respective  underwriters  on  ship  and  freight,  an  abandonment 
of  the  ship  carries  the  freight  along  with  it,  ,  .  .  "The  underwriter,  indeed,  does 
not  become  privy,  by  virtue  of  such  abandonment,  to  any  existing  charter-party,  nor 
perhaps  to  any  contract  of  affreightment  before  made  with  the  owner ;  but  I  think 
that  by  the  abandonment  he  acquires  possession  of  the  thing  from  the  use  of  which 
freight  is  to  be  earned,  .  .  .  An  abandonment  to  the  underwriter  on  ship  transfers 
to  him  not  merely  the  hull,  but  the  use  of  the  ship,  and  the  advantages  resulting 
from  the  completion  of  the  voyage."  In  Arnould  on  Insurance,  p.  115,  2nd  edition, 
it  is  said,  "  The  freight  transferred  by  the  abandonment  is  the  whole  freight  pending 
at  the  time  of  the  casualty  which  gave  occasion  to  the  abandonment,  and  ultimately 
earned  by  the  ship."  Case  v.  Davidson  (.5  M.  &  Sel.  79;  S.  C.  in  error,  2  Brod.  & 
Bing.  379)  is  no  authority,  that  after  abandonment  the  underwriter  has  any  thing  to 
do  with  the  cargo.  The  captain  is  the  agent  of  necessity  for  all  parties  concerned ; 
but  the  underwriter  on  ship  has  nothing  to  do  with  the  cargo,  and  therefore  the 
captain  is  not  his  agent  in  respect  to  it.  In  Benson  v.  Chapman  (2  H.  L.  696),  where 
there  was  a  constructive  total  loss,  it  was  held  that  the  master,  in  causing  the  ship 
to  be  repaired  which  the  owner  afterwards  abandoned,  acted  as  the  agent  of  the 
owner.  In  The  Scottish  Marine  Insurance  Company  v.  Turner  (1  Macqueen,  334,  342) 
it  was  said,  by  Lord  Truro,  "that  the  act  of  abandonment,  if  it  did  not  operate  as  an 
assignment  of  the  ship,  at  least  enured  as  a  binding  agreement  to  assign  it,  and  thereby 
vested  the  insurers  of  the  ship  with  all  the  rights  which  belonged  to  the  owners ; 
among  which  rights  was  that  of  [462]  having  the  benefit  of  the  earnings  of  the  ship 
during  the  voyage."  In  Stewart  v.  Llie  Gh'eenock  Marine  Insurance  Company  (1  Macqueen, 
328,  331 ;  S.  C.  2  H.  L.  Cas.  159)  the  same  ship  went  on.  Miller  v.  JVoodfall  (8  E, 
&  B.  493)  was  decided  on  a  similar  principle.  In  any  case  the  defendants  are  not 
bound  to  allow  the  deductions  claimed  by  the  East  India  Company  for  demurrage, 
[Blackburn  abandoned  the  point.]  The  plaintiff  is  entitled  to  a  return  of  premium 
for  risk  not  incurred.(6) 

Blackburn  (with  whom  was  Wilde),  for  the  defendant.  It  is  now  settled  that  a 
conveyance  of  a  ship  transfers  all  the  incidents  belonging  to  it,  and  amongst  other 
things  freight  in  course  of  being  earned.  Then,  if  the  ship  be  disabled,  the  freight 
may  be  earned  by  a  substituted  ship,  according  to  the  Law  Merchant.     The  beneficial 

(c)  This  point  was  not  pressed.     See  Langhorn  v,  Allnuit,  4  Taunt.  511. 
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interest  in  the  freight  passing  to  the  abandonee  of  the  ship,  this  right,  which  is 
incident  to  the  freight,  passed  to  him  also.  After  the  abandonment  the  captain 
became  agent  for  the  underwriters  on  the  ship,  having  on  their  behalf  the  option  to 
repair  the  ship,  or  otherwise  carry  on  the  cargo  and  earn  the  freight,  or  to  give  up 
the  freight.  In  hiring  a  fresh  ship,  in  order  to  forward  the  cargo  and  earn  the  freight, 
the  captain  was  therefore  acting  as  agent  for  the  underwriters.  [Pollock,  C.  B. 
Suppose  the  owner,  not  being  insured,  had  sold  the  ship,  might  he  not  have  carried 
on  the  cargo  in  another  vessel  1]  The  law  of  England,  as  to  the  effect  of  abandonment, 
differs  from  that  of  America.  Phillips  on  Insurance  is  an  American  work,  and  the 
case  of  Luke  v.  Lyde  (2  Burr.  882),  cited  as  an  authority  for  the  proposition  in  section 
1 739,  relied  upon  by  the  other  side,  does  not  bear  it  out.  In  Stewart  v.  T/ie  Greenock 
[463]  Marine  Assurance  Company  (I  Macqueen,  328,  331 ;  S.  C.  2  H.  L.  Cas.  159)  the 
point  now  contended  for  was  treated  by  Lord  Cottenham  as  established.  The  question 
having  been  much  discussed  in  the  earlier  cases,  which  have  been  referred  to  on  the 
other  side,  in  Case  v.  Davidson  (5  M.  &  Sel.  79 ;  S.  C.  in  error,  2  Brod.  and  Bing.  379) 
it  was  decided  that  on  abandonment  the  underwriter  on  ship  became  entitled  to  the 
accruing  freight.  The  judgment  proceeds  upon  the  principle  that  the  underwriter 
is  entitled  to  all  the  advantages  incident  to  the  ship.  Abbott,  J.,  says  (page  87), 
"  Now  this  is  a  principle  clearly  established,  that  if  the  ship  be  sold  the  vendee  is 
entitled  to  the  freight  as  an  incident  to  the  ship.  And  on  that  principle  I  found  my 
judgment  in  this  case,  being  of  opinion  that  an  abandonment  is  equivalent  to  a  sale 
of  the  ship."  Holroyd,  J.,  says  (page  89),  "  It  follows,  as  a  consequence  of  abandoning 
the  ship,  that  the  owner  divests  himself  of  his  right  to  freight  which  is  incident  to  the 
ship,  and  the  same  becomes  vested  in  the  abandonee."  Miller  v.  Woodfall  (8  E.  &  B. 
493)  has  no  bearing  on  the  present  case.  The  plaintiffs'  counsel  attempted  to  argue 
that  profits  were  equivalent  to  freight,  and  the  Court  decided  that  at  the  time  of  the 
casualty  there  was  no  freight  pending.  Lord  Campbell,  however,  pointed  out  that, 
by  the  English  law,  the  abandonee  of  the  ship  has  a  right  to  the  whole  of  the  freight 
pending  at  the  time  of  the  casualty.  If  it  be  asked  who  is  the  person  who  has  a  right 
to  complete  the  contract  under  the  charter-party,  the  auswer  is,  prim4  facie,  the  party 
who  made  it ;  but  the  cession  of  the  shipowner's  property  is  a  cession  of  all  his  rights 
in  respect  of  it.  The  contract  of  the  underwriter  is  one  of  indemnity ;  when  the 
indemnity  has  been  fulfilled,  the  underwriter,  as  the  party  indemnifying,  is  entitled 
to  the  benefit  of  any  [464]  collateral  rights  against  other  persons,  which  diminish  the 
loss.  If  the  "  Sarah  Sands  "  had  been  sunk  in  consequence  of  a  collision,  the  under- 
writer would  have  been  entitled  to  the  benefit  of  any  damages  recovered.  If  a  fire  is 
occasioned  by  rioters,  an  insurer  is  entitled  to  the  damages  to  be  recovered  against  the 
hundred.  In  the  present  case  the  underwriter  is  entitled,  not  merely  to  the  hull,  but 
to  the  right  to  carry  on  the  cargo,  as  a  collateral  right.  The  owner  of  a  cargo  could 
not  have  taken  it  out  of  the  vessel  without  paying  the  full  freight.  [Martin,  B. 
Might  not  the  owner  of  goods,  if  present,  have  said  :  I  am  content  that  the  ship  owner 
may  carry  on  the  cargo,  but  not  the  underwriter,  with  whom  I  have  no  contmct?] 
Where  there  is  no  opportunity  of  consulting  the  owner  of  the  goods,  all  the  authorities 
agree  that  the  master  is  at  liberty  to  forward  the  goods  by  another  ship:  Shipton 
V.  Thornton  (9  A.  &  E.  314).  That  is  a  right  which  he  has  as  agent  for  the  owner  of 
the  abandoned  ship.  In  the  present  case,  after  the  "Sarah  Sands  "  had  become  the 
property  of  the  defendant  by  the  abandonment,  the  cargo  wjis  carried  seven  hundred 
miles  by  the  defendant's  ship  before  the  transhipment.  [Martin,  B.  Miller  v.  lyoodfaU 
(8  E.  &  B.  493)  is  an  authority,  that  the  defendant  would  be  entitled  to  compensation 
for  that  service  in  an  action  for  work  and  labour.] 

Bovill,  in  reply.  It  is  clear  from  Shipton  v.  Thornton  (9  A.  &  E.  314),  that  the 
right  or  duty  of  the  shipowner,  and  of  the  master  as  his  agent,  to  convey  the  goods 
to  their  place  of  destination,  arises  out  of  the  contract ;  therefore,  in  forwarding  the 
goods,  he  acts  as  the  agent  of  the  shipowner,  and  not  of  the  underwriter,  who  has 
nothing  to  do  with  the  contract.  The  defendants  acquired  no  right  to  the  freight 
by  reason  of  the  ultimate  conveyance  of  the  troops  to  their  destination.  [465]  Freight 
does  not  accrue  till  the  goods  are  actually  delivered  :  Cato  v.  Irving  (5  De  Gex  &  Smale, 
210,  224). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Bramwell,  B.     In  this  case  the  material  facts  are  as  follows:— The  plaintifts 
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were  the  owners  of  a  ship,  the  "  Sarah  Sands,"  which  they  chartered  for  a  voyage  to 
carry  troops  to  Calcutta.  By  the  charter-party,  a  portion  of  the  freight  was  payable 
only  on  the  completion  of  the  voyage,  so  that  the  plaintiffs'  right  to  it  depended  on 
that  event.  The  vessel  sailed,  and  when  700  miles  beyond  the  Mauritius  took  fire, 
and  was  compelled  to  desist  from  the  prosecution  of  the  voyage,  and  made  for  the 
Mauritius,  which  she  reached,  having  sustained  great  damage.  She  was  insured  by  a 
marine  policy,  in  the  common  form.  On  notice  of  the  loss,  the  insured  abandoned, 
and  the  abandonment  was  accepted.  The  captain  freighted  another  ship ;  the  troops 
were  forwarded  to  Calcutta ;  the  freight  earned  and  received  by  the  insured.  This 
action  is  brought  on  the  policy,  and  the  question  is,  if  the  underwriters  are  entitled 
to  the  benefit  of  the  freight  so  earned.  The  case  was  very  ably  argued  on  both  sides 
before  us  on  the  4th  of  May,  when  Mr.  Blackburn,  for  the  defendant,  claimed  that 
benefit  as  a  matter  of  principle  as  well  as  of  authority.  He  said  that  a  contract  of 
insurance  was  one  of  indemnity ;  that  an  insurer  was  in  the  nature  of  a  surety,  and 
entitled  to  the  benefit  of  all  the  securities  the  insured  possessed.  But,  in  truth,  this 
argument  tells  against  him.  The  common  insurance  on  a  ship  is  in  no  way  concerned 
with  the  freight  in  the  course  of  being  earned.  It  is  an  insurance  on  the  absolute 
value,  not  on  that  and  the  vessel's  adventitious  advantages.  If  [466]  any  question 
of  the  value  of  the  ship  arose,  the  insured  could  not  include  the  freight  as  an  item 
in  the  calculation,  any  more  than  he  could  the  prospect  of  winning  a  wager  which  he 
had  made,  that  she  would  arrive  at  her  port  of  destination.  It  is  the  goods,  not  the 
ship,  which  are  increased  in  value  by  the  arrival  of  the  ship,  or  rather  their  arrival, 
and  if  they  arrive  the  freight  is  earned.  But  the  matter  needs  no  argument ;  it  is 
enough  to  refer  to  the  practice  of  separate  insurance  on  freight.  If,  then,  the  loss 
of  freight  is  no  part  of  the  loss  in  the  loss  of  the  ship,  consequently  the  insurer  of  ship 
ought  to  have  no  benefit  from  the  earning  of  freight  unless  he  helps  to  earn  it.  This 
argument  therefore  fails.  But  Mr.  Blackburn  cited  cases  to  shew,  and  indeed  it  was 
admitted,  that  there  are  cases  in  which  the  underwriter  on  ship  does  get  a  benefit 
from  the  freight  earned.  But  in  all  these  cases  the  freight  was  earned  by  the  insured 
ship,  and  the  underwriters  had  the  benefit  thereof,  on  the  ground  that  by  the  abandon- 
ment, the  property  in  the  insured  ship  vested  in  the  underwriters  from  the  time  of  the 
loss,  and,  consequently,  it  was  their  ship  that  earned  the  freight,  and  the  principle 
which  entitles  the  purchaser  of  a  ship  to  freight  which  it  earns  after  the  purchase  was 
applied,  the  underwriters  being  treated  as  such  purchasers.  Whether  this  is  a  just  or 
equitable  rule,  whether  that  which  prevails  in  America  is  not  more  fair,  or  whether 
even  that  might  not  be  improved  on,  it  is  unnecessary  to  consider.  The  mercantile 
community  may  alter  it  by  their  contracts  if  they  think  fit ;  it  exists  and  is  the  law, 
but  does  not  govern  this  case,  being  founded  solely  on  the  ownership  by  the  under- 
writers of  the  abandoned  ship.  With  one  exception,  all  the  authorities  give  this  as 
the  reason  in  terms  which  negative  the  claim  made  by  the  defendant  in  this  case. 
It  is  needless  to  refer  to  them. 

But  there  is  one  expression  of  opinion  the  other  way,  to  [467]  which  every  respect 
is  due.  In  Stewart  v.  The  G-reenock  Marine  Insurance  Company  (1  Macqueen,  328),  Lord 
Cottenham  said  :  "  The  case  is  the  same  as  it  would  have  been  if  the  ship  had  ceased 
to  exist,  as  such,  on  the  27th  of  July,  and  the  cargo  had  been  brought  home  and 
delivered  by  other  means."  Now  that  undoubtedly  assumes  that  in  the  case  of  freight 
earned  by  goods  being  carried  on  in  a  fresh  ship,  after  a  loss  of  that  insured,  the 
underwriters  on  the  latter  are  entitled  to  the  freight  earned.  But  it  is  to  be  observed 
that  that  was  not  the  matter  to  be  there  determined,  nor  even  that  on  which  the 
speaker's  mind  was  engaged.  All  Lord  Cottenham  was  establishing  was  that  the  loss 
was  a  loss  during  the  voyage  as  much  as  though  it  had  occurred  fifteen  days  before 
the  vessel  reached  the  docks.  It  seems  to  us  therefore  that  the  arguments  and 
authorities  fail  to  establish  the  defendant's  claim,  and  we  think  it  can  be  shewn  that 
on  principle  that  claim  is  ill-founded.  Where  the  injured  ship  finishes  the  voyage,  it 
is  the  ship  of  the  underwriters ;  and  those  who  make  use  of  it  may  not  altogether 
unreasonably  be  held  to  do  so  for  the  benefit  of  its  then  owners.  But  where  another 
ship  finishes  the  voyage,  it  is  not  the  underwriters"  ship,  and  there  is  no  reason  why 
those  who  hire  it  should  be  supposed  to  be  acting  for  the  benefit  of  the  underwriters, 
rather  than  for  their  own  employers,  the  former  owners.  Here  the  captain,  when  he 
hired  the  new  vessel,  was  not  the  underwriters'  captain  nor  their  agent,  nor  under  any 
duty  to  them ;  he  was  to  his  former  owners.     Take  the  case  put  in  the  argument. 
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Suppose  the  plaintiffs  and  the  defendant  had  been  at  the  Mauritius  and  each  had 
claimed  to  forward  the  troops  for  his  own  benefit,  who  would  have  been  entitled  to  do 
so  ?  Undoubtedly  the  plaintiffs.  Take  the  other  case  of  there  being  a  breach  of  duty 
to  the  charterer  in  not  [468]  forwarding  the  troops,  who  would  have  been  liable  1  The 
plaintiffs,  not  the  defendant.  Again,  suppose  the  hire  and  cost  of  the  new  ship  exceeded 
the  freight  earned,  who  would  be  liable  for  iti  The  plaintiffs,  not  the  defendant.  Or 
suppose  the  case  of  the  owner  of  the  goods  arriving  at  the  Mauritius,  and  insisting  on 
the  goods  being  there  delivered  to  him,  in  which  case  he  must  pay  the  whole  freight, 
surely  the  owner  would  be  entitled  to  it. 

On  these  grounds  we  are  satisfied  that  the  captain,  in  such  a  case  as  the  present, 
acts  for  the  owners  of  the  ship,  and  not  for  the  underwriters ;  and  that  they  are  not 
entitled  to  any  benefit  from  the  freight  acquired :  that  the  underwriters  may  indeed 
be  entitled  to  advantages  attached  to  the  ship,  but  not  to  those  arising  from  contracts 
the  fulfilment  of  which  can  be,  and  is,  detached  from  the  ship.  We  therefore  give 
judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Stilwell  and  Another  v.  Ruck.  May  3,  1859. — There  is  no  general  rule  that  the 
costs  of  inspection  of  documents  must  be  borne  by  the  party  seeking  it,  and  that 
the  costs  of  obtaining  an  order  for  the  inspection  are  costs  in  the  cause ;  but  the 
Court  will  in  its  discretion  order  both  the  costs  of  the  application  and  inspection 
to  be,  in  any  event,  the  costs  in  the  cause  of  the  party  called  upon  to  grant  the 
inspection. 

[S.  C.  1  F.  &  F.  546  ;  7  W.  K.  488.     Followed,  Republic  of  Peru  v.  Weguelin, 
1872,  L.  R.  7  C.  P.  355.] 

This  was  an  action  by  the  keeper  of  a  lunatic  asylum  to  recover  from  the  defendant 
the  charges  for  his  maintenance  whilst  an  inmate  of  the  asylum. 

Edwin  James  moved  (April  21)  for  a  rule  calling  on  the  plaintiffs  to  shew  cause 
why  the  defendant  should  not  be  at  liberty  to  inspect  and  take  copies  of  the  following 
books  and  documents,  viz.,  "  The  book  of  Entries  of  Removal  and  Discharge  of  patients 
from  the  asylum,"  required  to  be  kept  by  section  54  of  the  8  &  9  Vict.  c.  100,  "The 
Medical  [469]  Visitation  Book  "  (s.  59),  "  The  Case  Book  "  (s.  60),  "  The  Visitors'  Book  " 
(s.  66),  "  The  Patients'  Book  "  (s.  QQ),  the  Licence  or  Licences  under  which  the  plaintiffs 
kept  the  asylum,  and  the  Ledger  Book  of  account,  and  other  documents,  containing 
the  accounts  between  the  plaintiff  and  one  J.  Conolly,  M.D.,  and  the  particulars  of 
the  fees  paid  to  him.     He  cited  Hill  v.  Philp  (7  Exch.  232). 

Houyman  shewed  cause  in  the  first  instance,  when  it  appeared  that  the  defendant 
had  brought  an  action  in  the  Court  of  Queen's  Bench  against  the  plaintiffs  for  false 
imprisonment,  and  that  a  similar  application  had  been  made  in  that  cause  to  Hill,  J., 
at  Chambers.     The  case  was  then  adjourned  in  order  to  ascertain  his  decision. 

Honyman,  on  a  subsequent  day,  stated  that  Hill,  J.,  had  made  an  order  that  the 
inspection  be  allowed,  the  costs  of  the  application  and  inspection  to  be  the  defendant's 
costs  in  the  cause  in  any  event. 

Edwin  James.  The  rule  laid  down  in  Gray  on  Costs  (page  364),  is,  that  the  costs 
of  inspection  must  be  borne  by  the  party  seeking  it,  but  the  costs  of  obtaining  the 
order  for  inspection  are  costs  in  the  cause.  Hill  v.  Philp  is  referred  to  as  an  authority 
for  that  position. 

Martin,  B.  The  Master  informs  us  that  there  is  no  such  rule.  The  inspection 
will  be  allowed  ;  the  costs  of  the  application  and  inspection  to  be  the  plaintiffs'  costs 
in  the  cause  in  any  event. 

Rule  accordingly. 

[470]  The  Attorney  General  v.  Barry.  April  20,  1859.— The  defendant  having 
reduced  to  pulp,  in  a  paper  mill,  the  fibrous  portion  of  hides,  which  he  took  up, 
dried  and  pressed  into  sheets,  by  a  process  similar  to  that  of  the  manufacture  of 
paper,  produced  an  article  resembling  parchment,  and  applicable  to  ordinary 
purposes  for  which  paper  is  employed :  Held,  that  such  article  was  liable  to  duty 
as  "  paper,"  by  the  2  &  3  Vict.  c.  23,  ss.  1,  56,  and  that,  not  having  taken  out  a 
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licence  as  a  paper  maker,  the  defendant  was  liable  to  penalties  by  6  Geo.  4, 
c.  81,  s.  26. 

[S.  C.  28  L.  J.  Ex.  211  ;  7  W.  R.  488.] 

Information.  That  defendant,  on  &c.,  at  &e.,  did  make  and  manufacture  certain 
goods  and  commodities  for  the  making  and  manufacturing  whereof  a  licence  was  and 
is  required  by  (6  Geo.  4,  c.  81,  s.  26),  to  wit  certain  paper,  without  taking  out  or  having 
ta.ken  out  such  licence  as  is  in  that  behalf  required,  or  any  licence  whatever,  contrary 
to  the  form  of  the  statute  in  that  ease  made  and  provided :  whereby  and  by  force  of 
the  statute  the  defendant  hath  forfeited  1001.     Wherefore  &c. 

Plea :  Not  guilty. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  sittings  after  Michaelmas  Term, 
1857,  in  order  to  prove  that  the  defendant  had  manufactured  paper  of  a  new  material, 
one  Forsey,  an  excise  officer,  was  called.  He  stated  that  the  defendant  was  the  occupier 
of  some  paper  mills.  In  the  ordinary  mode  of  making  paper,  rags  of  cotton  or  linen, 
old  ropes,  sacking,  straw  or  other  materials,  after  being  sorted  and  cleansed,  are  sent 
to  the  paper  engine,  where  they  are  torn  and  reduced  to  a  pulp  with  water  by  passing 
between  a  cylinder  with  raised  grooves  or  knives  and  a  plate  which  forms  the  bottom 
of  an  oblong  tub  in  which  the  cylinder  revolves.  The  pulp  is  then  carried  to  a  vat  or 
tub,  where  there  is  machiner}'^  which  keeps  the  water  and  the  pulp  continually  in 
motion.  If  the  paper  is  made  by  hand,  a  mould,  having  a  moveable  frame,  is  dipped 
into  the  pulp  and  enough  is  taken  up  to  form  the  sheet.  The  bottom  of  the  mould  is 
a  fine  sieve,  through  which  the  water  escapes.  The  pulp  that  is  left  is  the  sheet  of 
paper.  The  sheet  is  then  couched  or  removed  from  the  [471]  mould  and  placed  upon  a 
piece  of  felt.  When  a  sufficient  number  of  alternate  sheets  of  felt  and  paper  have 
been  piled  on  each  other  the  whole  are  placed  in  a  press,  where  the  liquid  is  forced 
out.  The  paper  is  then  removed  from  the  felt  and  again  pressed  without  any  felt. 
It  is  then  put  on  lines  to  dry,  and,  if  necessary,  sized.  The  manufacture  of  machine- 
made  paper  is  in  principle  the  same.  In  the  defendant's  mills  pieces  of  hide  were  used 
in  place  of  rags.  The  hides  were  softened  with  water ;  the  epidermis  was  removed 
by  hand ;  the  fibrous  portion  of  the  skin  was  cut  into  small  pieces,  which,  after  having 
been  bleached,  were  put  into  an  ordinary  paper  engine  and  reduced  to  pulp,  which 
was  then  passed  into  a  vat,  kept  in  motion  there,  and  taken  up  in  an  ordinary  paper 
maker's  mould.  The  sheets  of  pulp  were  removed  from  the  mould,  placed  between 
felt  and  pressed.  When  removed  from  between  the  sheets  of  felt  the  sheets  were 
placed  between  pieces  of  calico  and  again  pressed ;  and,  lastly,  placed  in  alternate 
layers  with  glazed  boards  and  pressed  again.  The  witness  said  that,  with  the  exception 
of  placing  the  sheets  between  alternate  layers  of  calico,  there  was  no  difference  in  the 
mode  of  manufacture  at  the  defendant's  mill  and  that  of  ordinary  paper.  The  article 
manufactured  by  the  defendant  was  available  for  any  purposes  to  which  good  stout 
paper  might  be  applied.  Specimens  were  produced,  some  of  which  were  fit  for  binding, 
some  for  tracing  paper ;  others  closely  resembled  parchment,  and  a  deed  and  a  writ 
were  produced,  the  material  of  which  could  not  easily  be  distinguished  by  the  eye  or 
touch  from  parchment,  but  it  was  less  tough  and  more  easily  torn.  The  witness  stated 
that  in  his  opinion  the  article  manufactured  by  the  defendant  was  animal  fibre  paper. 
Saunders,  a  paper  maker,  pronounced  the  specimens  to  be  paper  and  applicable  to  the 
same  purposes  as  ordinary  paper.  Mr.  Cowan,  a  paper  maker,  stated  that,  [472]  in 
1815,  paper  of  buff  leather  had  been  made  at  his  father's  mill,  of  which  he  produced 
a  specimen.  He  also  produced  paper  made  from  animal  substances  in  France  in  1849. 
Mr.  De  la  Rue,  a  stationer,  produced  parchment  paper,  imported  from  France  in  1851, 
made  from  animal  substances,  viz.  the  intestines  of  animals. 

Assuming  the  truth  of  this  evidence,  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  Crown,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him  if  the  question,  whether  the  article  manufactured  by  the  defendant  was  paper, 
was  one  of  law  and  which  ought  to  have  been  decided  for  the  defendant ;  or  to  move 
for  a  new  trial,  on  the  ground  that  the  question  ought  to  have  been  left  to  the  jury. 

Sir  Fitzroy  Kelly,  in  Hilary  Term,  1858,  having  obtained  a  rule  nisi  accordingly, 

Wilde  and  Beavan  shewed  cause. (a)     The  question  is,  whether  the  defendant's 

(a)  In  last  Hilary  Term,  Jan.  28.  Before  Pollock,  C.  B.,  Bramwell,  B,,  Watson,  B., 
and  Channell,  B. 
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manufacture  is  one  which  is  subject  to  duty  as  paper.  It  is  said,  first,  that  it  is  not 
made  of  vegetable  but  of  animal  fibre.  Secondly,  that  its  appearance,  and  the  uses 
to  which  it  is  to  be  applicable,  are  not  those  of  paper.  The  argument  for  the  Crown 
is,  that  it  is  paper  though  made  of  materials  different  from  those  of  which  paper  is 
usually  composed.  The  2  &  3  Vict.  c.  23,  s.  1,  allows  duties  of  excise  on  all  "paper," 
by  whatsoever  name  known.  The  66th  section  enacts  "  that  all  paper,  button-board, 
mill-board,  paste-board  and  scale-board,  of  whatever  materials  made,  and  by  whatever 
denomination  known  or  called,  and  however  mainxfactured,  &c.,  shall  be  deemed  and 
taken  to  be  paper,  &c.,  within  the  meaning  of  this  Act,  and  shall  be  charged  with 
duty  accordingly,  and  the  makers  thereof  shall  be,  <fec.,  subject  and  liable  to  all  the 
[473]  enactments,  &c.,  of  this  Act,  and  of  the  general  laws  for  securing  the  duties  of 
excise."(a)'  At  the  time  of  the  passing  of  these  Acts,  paper  was  made  of  other  things 
besides  vegetable  matter  reduced  to  pulp,  viz.  of  silk  or  asbestos :  Encyclopaedia 
Britannica,  vol.  17,  art.  Paper;  Encyclopaedia  Metropolitana,  vol.  23,  art.  Paper.  The 
true  test  whether  the  article  in  question  is  paper  or  not,  is  not  its  appearance,  but  the 
mode  of  manufacture.  By  the  6  &  7  Wm.  4,  c.  52,  s.  17,  which  enacts  that  all  paper, 
of  whatever  materials  made,  shall  be  deemed  to  be  paper,  within  the  meaning  of  that 
Act,  it  is  provided  that  until  the  11th  day  of  October,  1838,  nothing  therein  contained 
shall  extend  to  subject  to  a  duty  or  to  any  regulations  of  the  excise  any  goods 
manufactured  under  a  patent  to  T.  R.  Williams  for  an  invention  of  a  new  combination 
of  fibrous  materials,  forming  by  means  of  machinery  artificial  skins.  It  is  clear  that 
the  article  is  not  parchment  or  vellum,  on  which  duty  was  first  imposed  by  9  Ann. 
c.  11,  s.  4.  The  construction  of  the  term  "paper"  is  for  the  Court,  as  that  of  the 
word  "  town "  was  considered  to  be  in  Elliott  v.  TJie  South  Devon  Railimy  Company 
(2  Exch.  725). 

Bovill  and  Welsby,  in  support  of  the  rule.  The  onus  of  shewing  that  the  article 
in  question  is  paper  lies  on  the  Crown.  Possibly  it  may  be  parchment,  the  duty  on 
which  was  repealed  by  11  Geo.  4  &  1  Wm.  4,  c.  1 6,  or  it  may  be  a  new  substance, 
neither  parchment  nor  paper,  upon  which  no  duty  has  been  imposed.  [Pollock,  C.  B. 
Suppose,  while  the  duty  on  parchment  was  in  force,  a  skin  had  been  cut  up,  reduced 
to  small  pieces,  pulped  and  put  together  again,  would  the  party  so  acting  have  escaped 
the  duty?]  It  is  submitted  that  he  would  have  been  liable  as  a  tawer  :  [474]  9  Ann. 
c.  11,  s.  28.  [Channell,  B.  If  a  person  made  parchment  and  then  cut  it  up  and  made 
it  into  paper,  he  may  have  been  liable  to  both  duties.]  The  material  is  used  as  parch- 
ment for  writs  and  other  purposes  for  which  parchment  is  used.  [Pollock,  C.  B.  It 
may  be  parchment  for  some  purposes,  and  yet  paper  within  the  meaning  of  the  Acts 
imposing  duties  of  excise  on  paper.]  Heat  and  moisture  aff"ect  this  material  as  they 
do  parchment.  In  the  statutes  the  word  paper  must  be  taken  to  have  been  used  in 
its  ordinary  and  popular  sense  :  Dwarris  on  Statutes,  573.  This  material  had  never 
been  treated  as  paper,  nor  was  it  known  as  paper  at  the  time  of  the  passing  of  the 
Act.  In  MacCulloch's  Commercial  Dictionary,  paper  is  said  to  be  vegetable  matters 
reduced  to  a  sort  of  pulp.(a)'  In  The  Mayor  of  London  v,  Parkinson  (10  C.  B.  228)  it 
was  held  that  patent  fuel,  an  article  composed  of  coal  dust  mixed  with  thirteen  per 
cent,  of  pitch  and  lime,  was  not  liable  to  the  duties  imposed  on  "coals"  imported 
into  the  port  of  London  by  the  1  &  2  Wm.  4,  c.  Ixxvi.,  notwithstanding  that  it  was 
applicable  to  similar  purposes.  [Pollock,  C.  B.  That  case  seems  to  shew  that  this 
material  would  not  have  been  chargeable  as  parchment.]  The  answer  to  the  question 
whether  the  article  is  paper,  mainly  depends  upon  the  purposes  to  which  it  is  to  be 
applied.  If  the  argument  on  the  other  side  is  correct,  it  would  go  to  shew  that  the 
question  is  one  of  fact,  which  should  have  been  left  to  the  jury. 

Wilde,  in  reply.  It  does  not  appear  that  the  artificial  skins  made  under  Williams's 
patent,  which  the  legislature  treats  as  chargeable  with  duty  as  paper  in  the  6  &  7 
Wm.  4,  c.  52,  s.  17,  were  to  be  used  for  the  same  purposes  [475]  as  paper.  The 
purpose  for  which  the  article  is  to  be  used  does  not  form  the  test  whether  it  is  paper 
within  the  statutes.  Nor  does  the  fact  that  it  is  made  of  a  new  material  shew  that  it 
is  not  chargeable  with  duty.     Paper  is  now  made  of  peat,  which  was  a  material  not 

(a)J  See  further,  10  Ann.  e.  19,  s.  50;  21  Geo.  3,  c.  24,  s.  7. 
(a)^  They  referred  also  to  Johnson's  Dictionary,  Rees's  Encyclopaedia,  Webster's 
Dictionary,  and  Richardson's  Dictionary. 
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in  use  when  the  Act  passed,  but  such  paper  is  undoubtedly  liable  to  duty.    This  article 
is  classed  as  paper  by  persons  in  the  trade ;  it  is  made  like  paper  and  used  like  paper. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  information  by  the  Attorney  General,  claiming  a 
duty  imposed  by  the  revenue  law  on  paper  and  other  articles  of  that  description. 
At  the  trial  there  was  a  verdict  for  the  Crown,  with  liberty  to  the  defendant  to 
move  to  enter  a  verdict  for  him.  The  facts  were  not  disputed.  Sir  Fitzroy  Kelly, 
on  the  part  of  the  defendant,  accordingly  moved  and  obtained  a  rule  to  enter  a  verdict 
for  the  defendant  or  for  a  new  trial ;  and  the  question  was,  whether  the  article  manu- 
factured by  the  defendant  on  which  the  duty  was  claimed  was  paper  within  the  mean- 
ing of  the  2  &  3  Vict.  c.  23,  ss.  65  and  66. 

The  case  was  argued  last  term  before  this  Court,  by  Mr.  Wilde  on  the  part  of  the 
Crown  and  Mr.  Bovill  on  the  part  of  the  defendant.  Sir  Fitzroy  Kelly  having  been 
appointed  Attorney  General  in  the  mean  time.  On  the  part  of  the  Crown  it  was 
contended  that  the  article  in  dispute  came  within  the  description  of  "  paper "  in  the 
statute,  there  being  really  no  difference  between  paper  and  the  article  manufactured 
by  the  defendant,  except  this,  that  paper  is  usually  made  from  vegetable  fibres,  but 
the  article  manufactured  by  the  defendant  was  made  from  animal  fibres,  such  as  skin. 
The  mode  of  manufacturing  it  is  the  same  as  in  the  case  of  ordinary  paper,  the  pro- 
cess is  the  [476]  same  for  both.  In  each  case  the  substance  from  which  the 
manufacture  is  produced  is  made  into  a  pulp,  the  water  is  strained  off,  and  the 
residuum  is  left  in  sheets,  which  are  dried  and  which  become  tenacious  from  their 
fibrous  character.  On  the  part  of  the  defendant  it  was  argued  that  the  article  was  in 
reality  rather  parchment,  which  formerly  was  subject  to  a  duty,  but  which  is  not  now 
subject  to  it,  than  paper.  The  substance  in  appearance  no  doubt  very  much  resembles 
parchment ;  it  is  like  it  to  the  eye  and  to  the  touch,  it  differs  from  it  in  physical 
qualities  chiefly  by  being  less  tough  and  more  easily  torn :  and  it  was  urged  that  it 
was  not  paper,  but  a  new  substance,  to  which  the  name  of  paper  could  be  given  only 
because  there  was  no  other  term  at  all  applicable. 

It  becomes  material  to  know  what  is  paper  as  generally  understood.  The  leaves 
of  plants  are  not  paper,  though  the  term  no  doubt  has  been  taken  from  papyrus,  which 
people  formerly  used  to  write  upon  as  paper  now  is  used.  The  skins  of  animals  are 
not  paper.  Perhaps  paper  may  be  described  fairly  as  a  manufactured  substance  com- 
posed of  fibres  adhering  together,  in  form  consisting  of  sheets  of  various  sizes  and  of 
different  thicknesses,  used  for  writing  or  printing  or  other  purposes  to  which  flexible 
sheets  are  applicable. 

Now  section  65  says  "that  the  term  'paper'  in  this  Act  shall  include  glazed  paper, 
sheathing  paper,  button  paper,  and  every  kind  of  paper  whatsoever,  by  whatever 
denomination  known  or  called."  And  section  66  says,  "all  paper,  button  board,"  &c. 
"of  whatever  materials  made,  and  by  whatever  denomination  known  or  called,  and 
however  manufactured,  whether  made  by  the  material  being  reduced  to  pulp  and 
moulded  or  finished  by  machinery,  or  by  being  pressed  or  intermixed  in  a  dry  state 
and  made  to  adhere  by  pressure  or  otherwise,  shall  be  deemed  and  taken  to  be  paper, 
button  board,"  &c.  "  within  the  meaning  of  this  Act." 

[477]  Now  it  is  clear  that  the  words  of  that  Act,  "  however  manufactured  "  and 
"  of  whatever  materials  made,"  are  intended  to  extend  the  statute  to  what  it  might 
not  otherwise  have  comprehended.  Reading  the  section  as  though  they  were  not 
there,  the  result  would  be,  "all  paper,  button  board,  &c.,  shall  be  deemed  to  be  paper, 
button  board,"  (fee.  Taken  literally,  that  would  mean  merely  that  all  paper  is  paper, 
which  gives  very  little  information  as  to  whether  this  be  paper  or  not.  The  reason- 
able meaning  is,  that  whatever  is  made  as  paper,  button  board  &c.  are  made,  of  what- 
ever materials  and  by  whatever  machinery,  is  paper,  button  board,  &c.,  within  the 
meaning  of  the  Act ;  and  this  construction  is  very  much  confirmed  by  the  6  &  7  Wm.  4, 
c.  52,  s.  17,  which  expressly  exempted  from  the  paper  duty,  for  a  time,  the  manu- 
facture made  under  the  patent  therein  mentioned. 

We  think  that  this  case  therefore  is  within  the  statute,  whether  the  defendant's 
manufacture  is  properly  called  "  paper  "  or  not.  But  we  are  disposed  to  think  that  it 
is  "  paper  "  properly  so  called.  It  is  manufactured  in  the  same  way  as  paper,  which, 
though  generally  made  of  vegetable  matter,  still  in  some  instances  has  received  an 
accession  of  animal  matter  to  increase  the  bulk,  though  not  entirely  formed  of  it.    This 
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article  is  made  altogether  of  animal  fibres,  but  it  is  the  fibrous  quality  in  each  case 
which  makes  the  sheet  tenacious. 

Admitting,  as  Mr.  Bovill  contended,  that  the  popular  and  primary  meaning  is  to 
be  given  to  the  word  "paper,"  why  is  not  this  article  included  in  itl  A  paper  maker 
would  undoubtedly  include  it — that  appeared  very  distinctly  at  the  trial.  Diction- 
aries include  it.  Any  definition  properly  comprehensive  would  also  include  it.  But 
it  is  said  that  an  ordinary  person  looking  at  it  would  not  call  this  article  "  paper." 
Why  ?  Because  he  would  be  deceived  [478]  by  its  appearance.  No  doubt  it  looks 
much  more  like  parchment ;  but  upon  learning  in  what  manner  it  is  made,  and  of  what 
materials,  and  the  process  by  which  it  is  produced,  it  appears  to  us  impossible  to  refuse 
to  it  the  appellation  of  "  paper."  But,  whether  it  be  called  "  paper  "  or  not,  it  appears 
to  us  to  fall  within  the  very  large  words  of  the  statute,  which  was  intended  to  com- 
prehend everything  that  was  made  by  means  of  pulp,  of  fibrous  matter,  and  extended 
into  sheets  capable  of  being  used  as  paper. 

We  think  that  this  is  a  question  entirely  upon  the  construction  of  the  statute  as 
soon  as  the  facts  are  agreed  upon,  which  they  are  in  this  case.  We  are  of  opinion  that 
the  Crown  is  entitled  to  keep  the  verdict,  and  we  think  that  the  rule  to  enter  the 
verdict  for  the  defendant,  or  for  a  new  trial,  must  be  discharged. 

Rule  discharged. 

Coward  v.  Baddeley.  April  29,  1859. — A  person  cannot  justify  giving  another 
into  custody  for  merely  laying  hands  on  him  to  attract  his  attention,  provided  it 
be  not  done  hostilely. 

[S.  C.  28  L.  J.  Ex.  260;  5  Jur.  (N.  S.)  414;  7  W.  R.  466.] 

Declaration.  That  the  defendant  assaulted  and  beat  the  plaintiff,  gave  him  in 
custody  to  a  policeman,  and  caused  him  to  be  imprisoned  in  a  police  station  for  twenty- 
four  hours,  and  afterwards  to  be  taken  in  custody  along  public  streets  before  metro- 
politan police  magistrates. 

Pleas — First :  Not  guilty.  Third :  That  the  plaintiff,  within  the  Metropolitan 
Police  District,  assaulted  the  defendant,  and  therefore  the  defendant  gave  the  plaintiff 
into  custody  to  a  police  officer,  who  had  view  of  the  assault,  in  order  that  he  might  be 
taken  before  magistrates  and  dealt  with  according  to  law,  &c. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  [479]  in  last  Hilary  Term, 
the  plaintiff  proved  that,  on  the  night  of  the  .31st  of  October,  he  was  passing  through 
High  Street,  Islington,  and  stopped  to  look  at  a  house  which  was  on  fire.  The  defen- 
dant was  directing  a  stream  of  water  from  the  hose  of  an  engine  on  the  fire.  The 
plaintiff  said,  "Don't  you  see  you  are  spreading  the  flames?  Why  don't  you  pump 
on  the  next  house?"  He  went  away,  and  then  came  back  and  repeated  these  words 
several  times,  but  did  not  touch  the  defendant.  The  defendant  charged  the  plaintiff 
with  assaulting  him,  and  gave  him  into  the  custody  of  a  policeman  who  was  standing 
near. 

The  defendant  swore  that,  on  being  interrupted  by  the  plaintiff,  he  told  him  to  get 
out  of  the  way  and  mind  his  own  business :  that  the  plaintiff  came  up  to  him  again, 
seized  him  by  the  shoulder,  violently  turned  him  round,  exposed  him  to  danger,  and 
turned  the  water  off  the  fire. 

The  learned  Judge  told  the  jury  that  the  question  was  whether  an  assault  and  battery 
had  been  committed,  and  he  asked  them,  first,  whether  the  plaintiff"  laid  hands  on  the 
defendant;  and,  secondly,  whether  he  did  so  hostilely.  The  jury  found  that  the 
plaintiff  did  lay  hands  on  the  defendant,  intending  to  attract  his  attention.  Where- 
upon the  learned  Judge  ordered  the  verdict  to  be  entered  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  if  the  Court  should  be  of 
opinion  that  he  had  wrongly  directed  the  jury  in  telling  them  that,  to  find  the  issue 
on  the  third  plea  for  the  defendant,  they  must  find  that  the  plaintiff  laid  his  hands 
upon  him  with  a  hostile  intention. 

Shee,  Serjt.,  in  the  same  term,  having  obtained  a  rule  nisi  accordingly, 

Beasley  now  shewed  cause.  The  question  is,  whether  the  intention  of  the  plaintiff 
is  material  to  be  considered  [480]  in  order  to  determine  whether  there  was  an  assault 
and  battery.     In  Rawlings  v.  Till  (3  M.  &  W.  28)  Parke,  B.,  referring  to  WifUn  v. 
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Kincard  (2  N.  &  R.  471),  where  it  was  held  that  a  touch  given  by  a  constable's  staff 
does  not  constitute  a  battery,  pointed  out,  as  the  ground  of  that  decision,  that  there 
the  touch  was  merely  to  engage  the  plaintiff's  attention.  [Martin,  B.  Suppose  two 
persons  were  walking  near  each  other,  and  one  turned  round,  and  in  so  doing  struck 
the  other :  surely  that  would  not  be  a  battery.  Pollock,  C.  B.  There  may  be  a  dis- 
tinction for  civil  and  criminal  purposes.  Channell,  B.  It  was  necessary  to  prove  an 
indictable  assault  and  battery  in  order  to  sustain  the  plea.]  The  maxim  "Actus  non 
facit  reum  nisi  mens  sit  rea "  applies.  He  referred  also  to  Pursell  v.  Horn  (8  A.  & 
602),  Archbold's  Criminal  Law,  p.  524  (12th  edition),  Scott  v.  Shepherd  (2  W. 
Black.  892). 

Petersdorff,  Serjt.,  and  Francis,  in  support  of  the  rule.  The  learned  Judge's 
direction  was  defective  in  introducing  the  word  "hostile."  In  order  to  constitute  an 
assault  it  is  enough  if  the  act  be  done  against  the  will  of  the  party.  There  are  several 
cases  where  it  has  been  held  that  an  assault  has  been  committed  where  there  was  no 
intention  to  do  the  act  complained  of  in  a  hostile  way,  as  in  the  case  of  a  prize  fight : 
Bex  V.  Perkins  (4  C.  &  P.  537).  So  a  surgeon  assisting  a  female  patient  to  remove  a 
portion  of  her  dress :  Bex  v.  Bosinski  (Ry,  &  Moo.  C.  C.  19).  Here  the  plaintiff 
interfered  with  the  defendant  in  the  execution  of  his  duty.  In  Hawkins's  Pleas  of 
the  Crown,  vol.  1,  p.  263,  it  is  said,  "  Any  injury  whatever,  be  it  never  so  small,  being 
actually  done  to  the  person  of  a  man  in  an  angry,  or  revengeful,  or  rude,  or  insolent 
[481]  manner,  as  by  spitting  in  his  face,  or  any  way  touching  him  in  anger,  or 
violently  jostling  him  out  of  the  way,  are  batteries  in  the  eye  of  the  law."  [Bram- 
well,  B.     I  think  that  the  jostling  spoken  of  must  mean  a  voluntary  jostling.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  must  be  discharged.  The  jury 
found  that  what  the  plaintiff  did  was  done  with  the  intent  to  attract  the  attention  of 
the  defendant,  not  with  violence  to  justify  giving  the  plaintiff  into  custody  for  an 
assault.  The  defendant  treated  it  as  a  criminal  act  and  gave  the  plaintiff  into  custody. 
We  are  called  on  to  set  aside  a  verdict  for  the  plaintiff,  on  the  ground  that  he  touched 
the  defendant.     There  is  no  foundation  for  the  application. 

Martin,  B.  I  am  of  the  same  opinion.  The  assault  and  battery  which  the  defen- 
dant was  bound  to  establish  means  such  an  assault  as  would  justify  the  putting  in 
force  the  criminal  law  for  the  purpose  of  bringing  the  plaintiff  to  justice.  It  is  neces- 
sary to  shew  some  act  which  justified  the  interference  of  the  police  officer.  Touching 
a  person  so  as  merely  to  call  his  attention,  whether  the  subject  of  a  civil  action  or  not, 
is  not  the  ground  of  criminal  proceeding.  It  is  clear  that  it  is  no  battery  within  the 
definition  given  by  Hawkins. 

Channell,  B.  I  am  of  the  same  opinion.  Looking  at  the  plea,  it  is  obvious  that 
it  was  not  proved. 

Bramwell,  B.,  concurred. 

Rule  discharged. 


[482]  CoRBETT  V.  The  General  Steam  Navigation  Company.  May  3,  1859. — 
A  Company,  carrying  on  business  in  London,  which  employs  in  a  country  town 
a  general  commission  agent,  who  transacts  the  Company's  business  in  such  town, 
in  an  office  for  which  the  Company  pay  him  rent,  do  not  "carry  on  business"  in 
that  town  within  the  meaning  of  the  County  Court  Act,  9  &  10  Vict.  c.  95,  s.  128. 

[S.  C.  28  L.  J.  Ex.  214 ;  7  W.  R.  498.  Referred  to,  Adams  v.  Cheat  Western  Bailway, 
1868,  6  H.  &  N.  405.  Distinguished,  La  Boairgogne,  [1899]  P.  1 :  affirmed  [1899] 
A.  C.  431.     Approved,  Baillie  v.  Goodwin,  1886,  33  Ch.  D.  667.] 

Field  had  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  the  Master 
should  not  tax  the  plaintiff  his  costs  of  this  action,  notwithstanding  the  sum  recovered 
was  under  201.,  pursuant  to  15  &  16  Vict.  c.  54,  s.  4. 

It  appeared  from  the  affidavits  that  the  defendants  were  a  corporation,  and  that 
the  action  was  brought  against  them,  as  common  carriers,  to  recover  the  value  of 
certain  goods  which  had  been  abstracted  from  boxes  which  the  plaintiff  had  delivered 
to  them  for  carriage  by  water  from  London  to  Newcastle-upon-Tyne.  The  cause  was 
tried  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Michaelmas  Term,  when 
a  verdict  was  found  for  the  plaintiff  for  111.  Is.  3d.,  and  no  certificate  was  granted. 
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The  plaintiff  resided  at  Newcastle-upon-Tyne,  and  the  defendants  carried  on  their 
business  in  the  city  of  London.  At  Newcastle-upon-Tyne  the  defendants  used  a  wharf 
which  was  rented  by  Messrs.  Parker,  who  were  general  commission  agents,  wharfingers 
and  warehouse  keepers,  and  who  acted  as  the  agents  of  the  defendants.  The  office  or 
counting-house  in  which  Messrs.  Parker  transacted  the  business  of  the  defendants  was 
used  solely  for  the  defendants'  business,  and  the  rent  of  it  was  paid  by  them.  Outside 
the  office  a  board  was  affixed  with  the  words  "  Loudon  St^eam  Wharf  "  painted  on  it : 
underneath,  in  similar  letters,  "  Anthony  Parker  and  Co.,  general  wharfingers." 

Knowles  and  C.  Pollock  shewed  cause.  The  plaintiffs  ought  to  have  sued  in 
the  County  Court  of  Newcastle.  By  the  108th  section  of  the  9  &  10  Vict.  c.  95, 
actions  may  [483]  be  brought  in  the  superior  Courts  where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  defendant,  or  where  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  Court  "  within  which  the  defendant  dwells  or  carries  on 
his  business."  A  corporation  "dwells,"  within  the  meaning  of  that  enactment,  at  the 
place  where  its  business  is  carried  on.  By  rule  51  (a)  service  of  the  summons  may  be 
effected  on  a  corporation  "  by  delivering  the  summons  to  a  secretary,  station  master 
or  clerk  of  the  defendant  at  any  station  or  office  of  the  defendant  within  the  district 
of  the  Court."  [Martin,  B.  The  Messrs.  Parker  were  not  the  servants  of  the  defen- 
dants ;  they  carried  on  business  on  their  own  account.]  There  was  an  office  in  which 
the  business  of  the  defendants  was  solely  carried  on,  and  the  rent  of  the  office  was 
paid  by  the  defendants.  [Pollock,  C.  B.  The  Messrs.  Parker  merely  set  apart  a 
portion  of  their  premises  for  the  defendants'  use,  and  debited  them  with  a  proportion 
of  the  rent.  Shiels  v.  Rait  (7  C.  B.  116)  is  an  authority,  that  a  man  does  not  "dwell" 
at  a  particular  place  by  merely  having  an  agent  there.  Martin,  B.  Some  insurance 
companies  have  agents  in  all  the  principal  towns  throughout  England ;  and  it  could 
never  have  been  intended  that  they  should  be  sued  wherever  they  had  an  agent.] 

Field,  who  appeared  in  support  of  the  rule,  was  not  called  upon  to  argue.  He 
referred  to  Miner  v.  The  London  and  North  Western  Railway  Company  (1  C.  B.  N.  S.  325). 

Pollock,  C.  B.  The  rule  must  be  absolute.  The  question  is,  whether  the 
business  was  done  by  the  Messrs.  Parker  for  the  defendants  in  the  character  of 
servants  or  of  agents.  There  is  evidence  to  shew  that  Messrs.  Parker  [484]  were  not 
the  servants  of  the  defendants,  but  their  agents  only. 

Martin,  B.  I  am  also  of  opinion  that  Messrs.  Parker  were  not  the  servants  of 
the  defendants ;  there  is  nothing  whatever  to  shew  any  relation  of  master  and  servant 
between  them.  If  the  argument  for  the  defendants  were  to  prevail,  the  consequence 
would  be  that  all  large  companies  who  have  a  number  of  agents  throughout  the  country 
would  be  liable  to  be  sued  in  every  district  where  their  agents  reside. 

Channell,  B.  The  question  is  not,  whether  Messrs.  Parker  were  the  defendants' 
agents,  but  whether  they  were  their  servants ;  and  they  clearly  were  not. 

Rule  absolute. 

Roles  v.  Davis.  May  10,  1859. — A  declaration  alleged  that  the  defendant,  by 
falsely  representing  that  he  was  paying  701.  a  month  for  stock  consumed,  and 
was  taking  1001.  a  month  as  receipts  from  his  business  as  a  publican,  induced 
the  plaintiff  to  purchase  the  business.  At  the  trial  it  appeared  that  the  payments 
and  receipts  were  as  alleged,  but  the  business  was  chiefly  out  door  business,  and 
that  the  representation  was  that  it  was  done  over  the  counter.  The  Judge 
amended  the  declaration  by  inserting  the  words,  "  and  that  the  business  was  a 
bar  business  carried  on  at  home  and  chiefly  over  the  counter,  and  not  a  business 
done  elsewhere  or  out  of  the  house."  Held,  that  the  Judge  had  power  to  make 
the  amendment  under  the  222nd  section  of  the  Common  Law  Procedure 
Act,  1852. 

[S.  C.  1  F.  &  F.  563 ;  28  L.  J.  Ex.  287.] 

The  first  count  of  the  declaration  stated,  that  the  defendant,  being  possessed  of 
a  messuage,  shop,  and  premises,  wherein  he  carried  on  the  business  of  a  publican,  was 
desirous  to  sell  his  interest  in  the  same,  and  in  the  stock  in  trade,  fixtures,  &c.  And 
thereupon  the  defendant  by  warranting  to  the  plaintiff  that  the  defendant  had  paid 
and  was  paying  701.  per  month  for  the  stock  used  and  consumed  in  the  said  business, 

(a)  Pollock's  County  Court  Practice,  p.  72. 
Ex.  DiV.  xiiL— 30 
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and  was  taking  the  sum  of  1001.  per  month  as  receipts  from  the  said  business,  induced 
the  plaintiff  [485]  to  buy,  and  the  defendant,  by  the  means  aforesaid,  then  sold  to  the 
plaintiff,  the  defendant's  interest  in  the  said  messuage,  &c.,  and  the  good  will,  stock 
in  trade,  &c.,  for  2251.  10s.,  which  the  plaintiff  paid  the  defendant.  The  count  then 
negatived  the  warranty  in  terms,  and  concluded  by  alleging  special  damage.  Second 
count :  That  the  defendant,  by  falsely  and  fraudulently  representing  and  stating  to 
the  plaintiff  that  the  defendant  had  paid  and  was  then  paying  701.  per  month  for  the 
stock  used  and  consumed  in  the  said  business  [and  that  the  business  was  a  bar  business 
carried  on  at  home,  and  chiefly  over  the  counter,  and  not  a  business  done  elsewhere 
or  out  of  the  house],  and  was  then  taking  the  sum  of  1001.  per  month  as  aforesaid, 
induced  the  plaintiff  to  make  the  contract,  purchase,  and  payment  in  the  first  count 
mentioned,  when  in  truth  and  in  fact  the  defendant  had  not,  and  was  not  (as  he 
always  well  knew)  paying  701.  per  month  for  the  stock  used  in  the  said  business ;  nor 
was  he  then  taking  the  sum  of  1001.  per  month.  And  by  means  of  the  premises 
the  plaintiff  was  and  is  damnified  as  in  the  first  count  mentioned.  And  all  things 
necessary  to  entitle  him  to  maintain  this  action  happened  and  existed  before  suit. 

Plea  to  first  count :  Denial  of  the  warranty.     To  second  count :  Not  guilty. 

The  cause  was  tried  before  Channell,  B.,  at  the  London  sittings  after  last  Hilary 
Term,  when  the  plaintiff"  failed  to  prove  any  warranty  ;  and  it  appeared  that  the  pay- 
ments and  receipts  of  the  defendant  in  his  business  as  a  publican  were  of  the  amount 
alleged  in  the  declaration,  but  that  the  business  was  chiefly  done  out  of  the  house. 
The  plaintiff  stated  that  the  defendant  had  represented  to  him  that  the  business  was 
chiefly  done  over  the  counter ;  and,  upon  the  application  of  the  plaintiff's  counsel,  the 
learned  Judge  amended  the  second  count  by  inserting  the  words  within  brackets ; 
and  he  reserved  for  the  Court  the  question  as  to  [486]  his  power  to  make  the  amend- 
ment.    A  verdict  having  been  found  for  the  plaintiff,  with  601.  damages, 

Grady,  in  the  present  term,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  for  a  new 
trial,  on  the  ground  that  the  learned  Judge  had  no  power  to  make  the  amendment. 

Parry,  Serjt.,  and  J.  J.  Powell,  now  shewed  cause.  This  case  is  within  the  letter 
and  the  spirit  of  the  222nd  section  of  the  Common  Law  Procedure  Act,  1852, (a) 
which  enacts,  that  "all  such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  controversy  between  the  parties," 
shall  be  made.  The  question  in  controversy  between  the  parties  was  whether  the 
defendant  had  made  a  wilful  misrepresentation,  and  thereby  induced  the  plaintiff  to 
purchase  the  business.  The  declaration  stated  the  representation  too  generally,  viz., 
that  the  defendant  was  taking  1001.  a  month  :  he  was,  in  fact,  taking  that  amount; 
the  amendment  shewed  that  the  real  representation  was  that  the  profits  were  made 
in  a  particular  manner.  The  defendant  could  not  have  been  taken  by  surprise  or 
prejudiced,  for  the  only  effect  of  the  amendment  was  to  shew  what  the  representation 
was.  In  May  v.  Footner  (5  E.  &  B.  505),  a  count  in  trespass  was  amended  by  turning 
it  into  a  count  for  injury  to  the  plaintiff''s  reversion.  In  Edivards  v.  Hoilges  (15  C.  B. 
477),  where  there  was  a  plea  of  not  guilty  by  statute,  an  amendment  was  made  by 
inserting  in  the  margin  of  the  plea  the  statutes  under  which  the  defence  arose.  In 
Mitchell  V.  Crassweller  (13  C.  B.  237),  Jervis,  C.  J.,  amended  by  adding  a  plea.  More- 
over, it  is  the  province  of  the  Judge  to  determine  what  is  "the  real  question  in 
controversy  between  the  parties  : "  Wilkin  v.  Reed  (15  C.  B.  192). 

[487]  Grady,  in  support  of  the  rule.  The  learned  Judge  had  no  power  to  make 
the  amendment.  The  real  question  in  controversy  between  the  parties  was  whether 
the  defendant  paid  701.  a  month  for  the  stock  consumed  in  the  business,  and  was 
taking  1001.  a  month  as  receipts  from  the  business.  That  is  the  allegation  upon  which 
issue  was  taken  and  which  the  parties  went  down  to  try.  Having  failed  on  both 
counts,  the  plaintiff  asks  for  an  amendment  which  in  effect  introduces  a  new  count. 
The  true  rule  for  determining  what  cases  are  within  the  Act,  is  to  be  found  in  the 
judgment  of  Jervis,  C.  J.,  and  Maule,  J.,  in  Wilkin  v.  Reed  (15  C.  B.  192).  Maule,  J., 
there  said,  that  it  was  intended  by  the  Act  "  to  limit  the  power  of  amendment  to  the 
introduction  of  matters  which  the  parties  hoped  and  intended  to  try  in  the  cause,  and 
not  to  authorize  amendments  which  might  raise  questions  which  never  were  contem- 
plated before."  This  Act  does  not  render  it  imperative  on  the  Court  to  allow  such  an 
amendment  as  that :  Ritchie  v.  Van  Gelder  (9  Exch.  762). 

(a)  See  also  the  96th  section  of  the  Common  Law'  Procedure  Act,  1854. 
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Pollock,  C.  B.  This  was  an  application  for  a  nonsuit  or  a  new  trial,  on  the 
ground  that  an  amendment  made  by  my  brother  Channell  ought  not  to  have  been 
made.  The  declaration  consists  of  two  counts ;  one  upon  a  warranty,  and  the  other 
upon  a  false  representation  corresponding  with  the  warranty.  The  warranty  was  not 
proved,  but  the  evidence  raised  another  question,  which  my  brother  Channell  thought 
was  the  real  question  which  the  parties  came  to  try,  and  he  amended  the  second  count 
accordingly.  The  question  is,  whether  it  was  competent  for  him  to  make  that  amend- 
ment ;  we  think  it  was,  and  the  rule  must  be  discharged. 

Kule  discharged. 

[488]  Wright  and  Another  v.  Mills.  May  12,  1 859.— Judicial  proceedings  are 
to  be  considered  as  taking  place  at  the  earliest  period  of  the  day  on  which  they 
are  done.  Therefore,  where  judgment  was  signed  at  the  opening  of  the  office  at 
its  usual  hour,  eleven  a.m.,  and  the  defendant  died  at  half-past  nine  A.M.  on  the 
same  morning :  Held,  that  the  judgment  was  regular. 

[S.  C.  28  L.  J.  Ex.  223;  5  Jur.  (N.  S.)  771 ;  7  W.  E.  498.  Applied,  Marshall  v. 
James,  1874,  L.  R.  9  C.  P.  712 ;  Migotti  v.  Colville,  1879,  4  C.  P.  D.  233 ;  Clarke  v. 
Bradlaugh,  1881,  7  Q.  B.  D.  153.  Distinguished,  Tabernacle  Pennanent  Building 
Society  v.  Knight,  [1892]  A.  C.  298.] 

The  defendant  in  this  case  died  at  half  past  nine  o'clock  in  the  morning  of  the 
28th  May,  1858.  Judgment  in  the  action  was  signed  at  the  opening  of  the  office  at 
eleven  o'clock  on  the  same  day,  and  execution  afterwards  issued.  On  the  application 
of  the  defendant's  administrator,  Williams,  J.,  ordered  that  the  judgment  and  execu- 
tion be  set  aside. 

Petersdorff,  Serjt.,  obtained  a  rule  nisi  to  rescind  the  order  of  Williams,  J. ; 
against  which 

Lush  shewed  cause.  The  judgment  is  irregular,  it  having  been  signed  after  the 
death  of  the  defendant.  The  law  will  in  many  cases  notice  fractions  of  a  day,  and 
common  sense  shews  that  this  must  be  one  of  them.  In  some  others  it  refuses  to  do  so ; 
but  that  is  one  of  those  fictions  of  which  the  Courts  in  modern  times  have  endeavoured 
as  far  as  possible  to  get  rid.  [Martin,  B.  Is  not  Edwards  v.  Reginam  (9  Exch.  628), 
in  the  Exchequer  Chamber,  an  authority  against  you  ?]  That  case  proceeded  on  the 
ground  that  the  title  of  the  Crown  by  extent  prevails  against  an  adjudication  in  bank- 
ruptcy on  the  same  day — a  view  which  is  confirmed  by  Rex  v.  Earl  (Bunb.  33)  and 
Rex  V.  Crump  (referred  to  in  Parker,  126),  and  is  perfectly  correct,  seeing  that  the 
Crown  is  not  bound  by  the  Statutes  of  Bankruptcy.  The  language  of  Coleridge,  J., 
in  delivering  the  judgment  of  the  Court  in  Edwards  v.  Reginam,  no  doubt  goes  further, 
when  he  says  that,  "as  a  general  rule,  apart  from  all  questions  of  prerogative, 
judi-[489]-cial  acts  are  to  be  taken  to  date  from  the  earliest  minute  of  the  day  on 
which  they  are  done  ; "  but  that  language  is  much  stronger  than  any  to  be  found  else- 
where, and  is  at  variance  with  other  authorities.  In  Thomas  v.  Desanges  (2  B.  &  Aid. 
586),  where  a  sheriff  took  possession  under  a  fieri  facias,  and  at  a  later  hour  on  the 
same  day  the  defendant  surrendered  in  discharge  of  his  bail,  and  afterwards  lay  in 
prison  two  months,  and  thereby  committed  an  act  of  bankruptcy,  and  by  the  21  Jac.  1, 
c.  19,  was  a  bankrupt  from  the  time  of  his  arrest,  it  was  held  that  in  an  action  by  his 
assignees  to  recover  the  value  of  the  goods  the  Court  would  notice  the  fraction  of  the 
day.  Also  in  Chick  v.  Smith  (8  Dowl.  337),  where  the  defendant  died  between  eleven 
and  twelve  a.m.,  and  a  fieri  facias  was  sued  out  on  the  same  afternoon,  Patteson,  J., 
set  aside  the  writ,  on  the  ground  that  the  good  sense  of  the  matter  was,  that,  where  it 
is  necessary  to  shew  which  was  the  first  of  two  acts,  the  Court  is  at  liberty  to  consider 
fractions  of  a  day.  [Pollock,  C.  B.  In  the  case  of  Edwards  v.  Reginam  reference  is 
made  to  Shelley's  case  (1  Rep.  93  b.),  where  a  recovery  was  held  good,  though  the 
party  suffering  it  died  before  the  sitting  of  the  Court  that  morning,  on  the  ground 
that  "  the  record  is  to  be  understood  of  the  whole  day,  and  relates,  without  division, 
to  the  first  instant  of  the  day,"  though  it  is  otherwise  with  acts  done  by  a  party. 
And  they  add,  that  that  distinction  is  pointed  out  in  Lmd  Porchester's  case  (3  Dougl. 
261),  and  in  Swaine  v.  Morland  (1  Br.  &  B.  370).]  Lord  Porchester's  case  only  shews 
that  all  judgments  relate  to  the  first  day  of  the  term,  [Watson,  B.  In  Tidd's  Prac, 
932,  the  practice  is  stated  thus : — "  At  common  law  the  death  of  a  sole  plaintiff  or 
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defendant  before  final  judgment  would  have  abated  the  suit ;  but  as  the  judgment 
relates  [490]  to  the  first  day  of  the  term,  if  the  party  be  alive  after  that  day,  it  may 
be  entered  and  costs  taxed  thereon  after  his  death."]  Even  supposing  the  law 
correctly  laid  down  in  Edwards  v.  Reginam,  still  signing  judgment  is  the  act  of  the 
party,  and  not  of  the  Court,  except  indeed  for  the  purpose  of  bringing  error,  or  where 
a  delay  in  signing  judgment  is  occasioned  by  the  act  of  the  Court. 

Malcolm,  in  support  of  the  rule.  It  might  be  enough  to  say  that  this  case  is 
settled  by  the  authority  of  Edwards  v.  Reginam  and  the  several  cases  there  cited  ;  for 
Chick  V.  Smith  was  not  much  argued  or  considered.  But  it  is  not  unreasonable  that 
the  Courts  should  refuse  to  take  notice  at  what  time  of  the  day  a  judicial  act  is  done. 
Judicial  acts  differ  widely  from  the  acts  of  parties,  who  may  act  or  not  as  they  please, 
and  the  Court  must,  therefore,  inquire  into  the  times  when  they  do  act,  whereas  the 
Court  has  perfect  control  over  its  own  acts.  Another  argument  may  be  deduced  from 
the  Practice  Rules  of  Hilary  Term,  1853,  rule  56,  by  which  it  is  provided  that  judg- 
ment shall  be  entered  of  record  of  the  day  when  signed,  and  shall  not  have  relation  to 
any  other  day.  If  the  framers  of  that  rule  meant  to  abolish  the  doctrine  of  relation 
generally  in  this  matter,  and  allow  inquiry  into  the  hour  and  minute  of  signing 
judgment,  the,y  would  have  done  so. 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  made  absolute. 
The  principal  authority  on  the  subject  is  the  case  in  the  Exchequer  Chamber  of 
Edtvards  v.  Reginam,,  on  a  writ  of  error  from  the  judgment  of  this  Court  (reported  at 
p.  .32  in  the  same  volume),  in  which  there  was  a  difference  of  opinion  among  us.  The 
question  there  was,  whether  a  fraction  of  a  day  could  be  considered  with  reference  to 
the  time  of  issuing  an  extent  and  an  [491]  adjudication  in  bankruptcy.  This  Court, 
consisting  of  myself,  Parke,  B.,  and  Piatt,  B.,  my  brother  Martin  dissenting,  held  that 
it  could  not ;  upon  the  ground  that  in  the  Exchequer,  if  the  right  of  the  Crown  and 
that  of  a  subject  at  all  interfere  with  each  other  with  respect  to  matters  arising  on 
the  same  day,  although  the  act  of  the  Crown  may  have  been  posterior  to  that  of  the 
subject,  still  it  should  have  priority.  That  decision,  probably  in  consequence  of  the 
dissent  of  my  brother  Martin,  was  taken  to  the  Exchequer  Chamber,  and  affirmed 
by  the  unanimous  decision  of  that  Court.  The  judgment  there  was  delivered  by 
Coleridge,  J.,  and  proceeded  on  a  different  footing,  not  at  all,  however,  repudiating 
the  doctrine  of  this  Court,  that  the  right  of  the  Crown  would  prevail  in  all  contests 
between  the  Crown  and  a  subject  where  the  question  was  which  was  to  have  priority. 
But  the  judgment  of  the  Exchequer  Chamber  proceeded  on  a  broader  and  wider 
principle,  viz.,  that,  whether  between  the  Crown  and  a  subject,  or  between  subject 
and  subject,  judicial  proceedings  are  to  be  considered  as  having  taken  place  at  the 
earliest  period  of  the  day  on  which  they  are  done.  It  was  there  expressly  stated  that 
the  Court  will  inquire  at  what  time  a  party  does  a  particular  act,  for  instance,  filing 
a  bill  or  delivering  a  declaration ;  and  for  that  purpose  will  ascertain  the  hour  at 
which  the  Courts  were  sitting  &c. ;  but  the  Court  lays  down  this  rule  :  "  It  is  other- 
wise with  regard  to  a  judicial  proceeding."  And  Shelley's  case  (1  Rep.  93)  is  there 
cited,  where  a  recovery  suffered  on  the  first  day  of  term  was  held  good,  although  the 
party  had  died  that  morning  before  the  Court  sat.  I  consider  that  ease  of  Edwards 
V.  Reginam  as  an  undoubted  authority,  to  which  we  ought  to  conform.  Now,  it 
appears  to  me  that  signing  judgment  is  a  judicial  proceeding,  and  consequently  to  be 
considered  as  having  taken  place  at  the  [492]  earliest  period  of  the  day  when  it  is 
done,  and  therefore  not  invalidated  by  what  occurred  in  the  present  instance.  I  also 
think  that  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  supplies  very  good  reasons  con- 
firmatory of  this  view.  There  can  be  no  doubt  that  by  the  common  law,  if  the  signing 
of  this  judgment  had  taken  place  out  of  term,  it  would  have  related  back  to  the 
preceding  term,  i.e.  to  the  first  day  of  it.  This  the  Legislature  considered  a  hardship, 
for  a  man  might  have  sold  his  estate,  and  yet  a  judgment  subsequently  signed  would 
have  bound  the  lands  in  the  hands  of  an  innocent  purchaser  for  value.  To  meet  this 
difficulty,  the  statute  renders  such  judgment  valid  only  from  the  day  of  signing,  but 
says  nothing  about  hours  or  minutes.  If,  therefore,  this  judgment  would  have  been 
good  before  the  Statute  of  Frauds,  it  ought  to  be  so  now,  notwithstanding  the  death 
of  the  defendant  on  the  same  day.  The  case  of  Chick  v.  Smith  (8  Dowl.  337)  was 
adverted  to  by  the  defendant's  counsel,  in  which  Patteson,  J.,  ruled  that  he  would 
take  notice  of  a  fraction  of  a  day  where  a  fieri  facias  was  issued  after  the  death  of  the 
defendant,  and  on  the  same  day.     Now,  there  can  be  no  doubt  that  the  issuing  a  fieri 


4  a  *  N.  498.  TAYLOR  V.  TURNBULL  933 

facias  is  a  judicial  act,  as  well  as  signing  a  judgment — it  is  the  act  of  the  Court,  not 
of  the  party ;  and  my  brother  Williams  was  probably  induced  by  the  authority  of  that 
case  to  make  the  present  order.  We  consider  that  case  to  be  more  in  accordance  with 
the  rules  of  common  sense  than  the  rule  I  have  stated  relative  to  judgments  being 
supposed  to  be  signed  at  the  earliest  hour  of  the  day  when  they  are  signed ;  but 
although  it  is  exceedingly  desirable  that  all  the  decisions  of  the  Courts  should,  as  far 
as  possible,  be  in  accordance  with  the  decisions  of  common  sense,  it  is  impossible  to 
overrule  the  established  practice,  which  is,  indeed,  the  law  of  the  land  [493]  and  the 
right  of  the  suitors.  If,  therefore,  the  plaintiff  satisfies  us  that,  by  this  practice  of  the 
Court,  the  signing  this  judgment,  which  is  a  judicial  act,  is  to  be  considered  as  having 
been  done  at  the  earliest  moment  of  the  day,  it  is  the  law  of  the  land  and  the  right 
of  the  suitors  that  we  should  decide  according  to  the  established  practice,  although 
founded  on  a  fiction,  as  it  is  called.  In  truth,  however,  it  only  amounts  to  this,  that 
by  the  practice  of  the  Court  you  may  inquire  whether  the  party  was  alive  on  the 
day,  but  you  shall  not  inquire  into  the  precise  time  of  his  death  on  that  day ;  and, 
indeed,  one  of  the  grounds  on  which  the  practice  wtis  established  may  have  been  to 
prevent  that  sort  of  inquiry.  I  therefore  think  that  this  rule  must  be  made  absolute, 
on  the  ground  that  this  judgment  was  well  signed,  the  party  being  alive  on  that  day 
when  it  was  signed. 

Martin,  B.  The  case  is  concluded  by  that  of  Edwards  v.  Beginam,  which  must 
be  taken  as  overruling  Chick  v.  Smith. 

Bramwell,  B.  I  concur  in  thinking  the  case  concluded  by  Edwards  v.  Regiiiam. 
But  that  case  can  only  be  supported  on  the  principle  that  judicial  acts  shall  have 
precedence  of  others.  To  give  a  priority  to  such  acts  you  must  suppose  them  to  have 
been  before  the  others.  It  is  not  that  you  do  not  inquire  into  fractions  of  a  day,  but 
that  you  give  precedence  to  the  judicial  proceeding. 

Watson,  B.  I  am  of  the  same  opinion.  It  might  be  a  very  convenient  thing  if 
no  judgment  could  be  signed  after  the  death  of  the  party  whose  rights  are  affected  by 
it,  but  the  law  is  otherwise.  It  is  clear  that  this  judgment  would  have  been  good  at 
common  law,  for  it  would  have  related  back  [494]  to  the  first  day  of  the  term.  Its 
effect  is  altered  in  that  respect  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  13,  which, 
after  reciting — "Whereas  it  has  been  found  mischievous  that  judgments  in  the  King's 
Courts  at  Westminster  do  many  times  relate  to  the  first  day  of  term  whereof  they  are 
entered  &c.,  and  bind  the  defendant's  lands  from  that  time,  although  in  truth  they 
were  acknowledged,  or  suffered,  and  signed  in  the  vacation  time  after  the  said  term, 
whereof  many  time  purchasers  find  themselves  aggrieved" — enacts,  in  sect.  14,  that 
the  judge  or  officer  signing  any  judgment  shall  set  down  the  day  of  the  month  and 
year  of  his  so  doing  &c. ;  and,  by  sect.  15,  such  judgments,  as  against  purchasers  bona 
fide  for  valuable  consideration  of  lands  &c.,  shall  in  consideration  of  law  be  judgments 
only  from  the  time  they  are  so  entered.  Then,  by  the  4  &  5  VVm.  &  M.  c.  20,  s.  3, 
no  judgment  not  docketed  &c.  shall  have  any  preference  against  heirs,  executors,  or 
administrators.  Taking  it,  then,  that  as  regards  the  term  all  relation  is  taken  away, 
this  is  a  judicial  act  which  takes  place  on  a  given  day,  no  fractions  of  which  are  recog- 
nised by  law.  1  think,  with  the  rest  of  the  Court,  that  Edvoards  v.  Reginam  must 
prevail  here.  As  to  Chick  v.  Smith,  the  point  there  was  neither  so  strongly  argued 
nor  so  fully  considered  as  in  Edwards  v.  Beginam.  But,  even  supposing  that  case  an 
authority  on  the  point,  Edwards  v.  Beginam  is  a  later  authority  the  other  way ;  and, 
in  administering  the  law,  we  must  abide  by  that  later  authority.  Moreover,  if  a 
judgment  is  wrongly  signed,  error  will  lie  upon  it,  though  we  may  not  be  able  to  deal 
with  it  on  motion. 

Rule  absolute,  (a) 


[495]  Taylor  v.  Turnbull.  May  1 2, 1859. — A  judgment  debtor  was  entitled,  as  sole 
executor  and  legatee  under  the  will  of  D.,  to  the  arrears  of  a  government  annuity 
granted  for  the  life  of  D.  He  was  also  entitled  as  such  executor  and  legatee  to 
a  government  annuity  in  the  name  of  D.,  but  granted  for  his  own  life :  Held, 

(a)  Reported  by  W.  M.  Best,  Esq. 
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that  neither  the  arrears  nor  the  annuity  were  chargeable  under  the  1  &  2  Vict, 
c.  110,  s.  14. 

The  defendant  in  this  case  was  indebted  to  the  plaintiff  in  the  sum  of  3461.  16s., 
being  the  balance  due  on  a  judgment  which  the  plaintiff  had  obtained  against  him. 
The  defendant  was  sole  executor  and  legatee  under  the  will  of  one  Sarah  De  La  Fite, 
and  as  such  was  entitled  to  and  beneficially  interested  in  a  sum  of  2001.,  being  the 
arrears  of  a  government  annuity  granted  by  the  Commissioners  for  the  Reduction  of 
the  National  Debt  on  the  life  of  Sarah  De  La  Fite.  The  defendant,  as  such  executor 
and  legatee,  was  also  entitled  to  another  government  annuity,  in  the  name  of  Sarah 
De  La  Fite  but  granted  for  the  life  of  the  defendant.  On  the  application  of  the 
plaintiff,  a  Judge  at  Chambers  had  made  orders  nisi  charging  the  arrears  and  the 
annuity  with  the  judgment  debt.  Cause  was  shewn  before  Watson,  B.,  who  made 
an  order  discharging  these  orders. 

Raymond  now  moved  to  rescind  the  order  of  Watson,  B.  The  1  &  2  Vict.  c.  110, 
s.  14,  enacts,  "  if  any  person  against  whom  any  judgment  shall  have  been  entered  up, 
&c.,  shall  have  any  government  stock,  funds,  or  annuities,  &c.,  standing  in  his  name 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for 
a  Judge,  &c.,  on  the  application  of  any  judgment  creditor,  to  order  that  such  stock, 
funds,  annuities,  &c.,  shall  stand  charged  with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered,"  &c.  The  3  &  4  Vict.  c.  82,  s.  1,  extended 
the  provisions  of  that  Act  to  the  interest  of  any  judgment  debtor  whether  in 
possession,  remainder,  or  reversion,  and  whether  vested  or  contingent,  as  well  in  any 
stocks,  [496]  funds,  annuities  or  shares  as  aforesaid,  as  also  in  the  dividends,  interest, 
or  annual  produce  of  any  such  stock,  funds,  annuities  or  shares.  As  the  defendant 
is  beneficially  interested  as  sole  executor  and  legatee,  the  annuities  are  liable  to  be 
charged  under  these  Act.  [Martin,  B.  The  effect  would  be  to  enable  the  creditor 
to  take  the  property  of  the  deceased  to  pay  the  executor's  debt.  Bramwell,  B. 
These  are  not  the  arrears  of  an  annuity  "  standing  in  the  defendant's  name  in  his  own 
right  or  in  the  name  of  any  person  in  trust  for  him."]  The  second  annuity  is 
different  in  its  circumstances  from  the  first :  it  is  in  the  name  of  the  deceased,  but 
granted  for  the  life  of  the  defendant. 

Per  Curiam.(a)  Neither  the  arrears  of  the  first  annuity  nor  the  other  annuity 
are  within  the  words  of  the  1  &  2  Vict.  c.  110,  s.  14,  and  therefore  there  will  be 
no  rule. 

Rule  refused. 

Emma  Grinham  v.  Willey.  April  20,  1859. — A  felony  having  been  committed, 
the  defendant  sent  for  a  policeman,  who,  on  the  defendant's  information,  and  on 
inquiries  made  by  himself,  arrested  the  plaintiff.  The  defendant  accompanied 
the  policeman  to  the  station  and  signed  the  charge  sheet.  Held,  that  the 
defendant  was  not  liable  in  an  action  of  trespass. 

[S.  C.  28  L.  J.  Ex.  242 ;  5  Jur.  (N.  S.)  444  ;  7  W.  R.  463.  Distinguished,  Austin  v. 
Bowling,  1870,  L.  R.  5.  C.  P.  539.  Adopted,  Rowe  v.  London  Pianoforte  Company, 
1876,  34  L.  T.  452 ;  13  Cox,  C.  C.  211  ;  Sewell  v.  National  Telephone  Company,  [1907] 
K.  B.  560.] 

Declaration.  That  the  defendant  gave  the  plaintiff  into  the  custody  of  a  policeman 
and  caused  her  to  be  imprisoned  in  a  police  station,  and  to  be  conveyed  thence  in 
custody  to  a  police  court  and  to  be  there  further  imprisoned. 

Second  count.     For  a  malicious  prosecution. 

Pleas.  First :  Not  guilty.  Second  :  A  justification.  Whereupon  issues  were 
joined. 

[497]  At  the  trial,  before  Bramwell,  B.,  at  the  London  sittings  after  Hilary  Term, 
the  plaintiff  proved  that  she  was  barmaid  to  one  Massey  at  the  Crown  Public  House. 
The  defendant  who  had  been  robbed  of  a  watch,  and  had  agreed  to  give  101.  to  one 
Jacobs  to  procure  its  restoration,  was  at  the  Crown  Public  House,  where  he  gave 
71.  10s.  on  this  account  to  Jacobs.  The  robbery  was  talked  of  in  the  house.  The 
plaintiff  said  she  saw  the  defendant  and  Jacobs  together,  but  did  not  hear  anything 

(a)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 
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said  about  getting  back  the  watch.  Jacobs  went  out  and  shortly  afterwards  a  man 
came  in  and  handed  to  the  plaintiff  a  sealed  parcel,  and  told  her  to  give  it  to  the 
defendant,  which  she  did.  The  watch  was  in  the  parcel.  Shortly  after,  a  policeman, 
who  was  in  attendance  by  desire  of  the  defendant,  came  into  the  room  and  inquired 
of  the  defendant  who  had  given  him  back  the  watch.  He  said  he  received  it  from  the 
plaintiff.  The  policeman  then  took  the  plaintiff  and  Jacobs  to  the  police  station, 
where  the  defendant,  as  the  plaintiff  said,  "  gave  them  in  charge."  A  witness  stated 
that  when  the  policeman  came,  the  defendant  said.  "  This  is  the  man  I  gave  the  money 
to ;  and  this,"  pointing  to  the  plaintiff,  "  is  the  person  who  gave  the  watch  to  me." 
The  policeman  said  to  the  plaintiff,  you  must  come  with  me. 

The  defendant  called  the  policeman,  who  stated  that,  in  consequence  of  informa- 
tion he  had  received,  and  the  questions  he  put  to  the  plaintiff,  he  took  her  into 
custody.  The  defendant  went  with  the  policeman,  Jacobs  and  the  plaintiff  to  the 
police  station,  where  the  inspector  took  the  charge  and  entered  it  on  the  charge 
sheet,  and  the  defendant  signed  the  charge  sheet.  The  plaintiff  was  committed  for 
trial,  but  the  grand  jury  ignored  the  bill.  Upon  this  evidence,  the  learned  Judge 
told  the  jury  that  he  thought  there  was  no  evidence  that  the  defendant  had  given 
the  plaintiff  into  custody  :  that  charging  a  person  with  an  [498]  offence  was  a 
different  thing  from  giving  such  person  into  custody :  that  the  defendant  neither 
ordered  nor  authorized  the  constable  to  take  the  plaintiff  into  custody,  and  advised 
the  jury  to  find  that  the  defendant  did  not  authorize  the  constable  to  take  her  into 
custody.  The  jury  found  that  the  defendant  did  not  give  the  plaintiff  into  custody, 
but  that  the  plaintiff  was  given  into  custody  by  the  consent  of  the  defendant.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the  defendant,  reserving  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  101.,  the  damage  found  by  the  jury. 

Henry  James  now  moved  accordingly.  The  defendant  sent  for  the  policeman  and 
authorized  the  arrest.  That  is  sufiBcient  to  make  him  liable  in  trespass.  By  signing 
the  charge  sheet  he  ratified  the  act  of  the  constable  in  arresting  the  plaintiff.  If  a 
constable  in  effect  says,  *'  Do  you  wish  this  person  to  be  kept  in  custody  1 "  and  the 
answer  is,  in  words  or  by  actions,  "  Take  that  person  into  custody  or  keep  him  in 
custody,"  the  person  so  answering  is  chargeable  in  trespass.  That  is  in  accordance 
with  Flewster  v.  Boyle  (I  Camp.  187),  cited  in  Gosden  v.  Elphick  (4  Exch.  445). 

Pollock,  C.  B.  There  will  be  no  rule.  The  circumstances  of  this  case  are,  that 
the  defendant  appealed  to  the  authorities  who  are  charged  with  the  preservation  of  the 
peace.  The  arrest  and  detention  were  the  acts  of  the  police  officer,  and  the  defendant 
did  nothing  more  than  he  was  bound  to  do,  viz.  sign  the  charge  sheet.  He  may  have 
been  liable  if  he  acted  mala  fide,  but  not  otherwise.  I  agree  with  the  observations  of 
Lord  Cranworth  and  Alderson,  B.,  as  to  the  case  of  Flewster  v.  Royle.{c)  We  ought 
[499]  to  take  care  that  people  are  not  put  in  peril  for  making  complaint  when  a  crime 
has  been  committed.  If  a  charge  be  made  mala  fide,  there  are  ample  means  of  redress. 
But  in  the  absence  of  mala  fides  we  ought  not  to  be  too  critical  in  our  examination 
of  the  facts,  to  see  if  something  is  not  done  without  which  the  charge  against  the 
suspected  person  could  not  have  been  proceeded  with.  A  person  ought  not 
to  be  held  responsible  in  trespass,  unless  he  directly  and  immediately  causes  the 
imprisonment. 

Martin,  B.  I  also  think  that  there  should  be  no  rule,  upon  the  ground  that  the 
policeman  must  be  taken  to  have  given  a  true  account  of  the  matter.  If  so,  the 
mere  writing  of  the  defendant's  name  on  the  charge  sheet  does  not  make  the 
defendant  a  trespasser. 

Channell,  B.  The  verdict  proceeded  upon  the  ground  that  the  policeman  gave 
the  true  account  of  the  matter.     Were  it  otherwise  I  should  have  felt  some  doubt. 

Brarhvell,  B.  I  retain  the  same  opinion  I  expressed  at  the  trial.  The  plaintiff 
said,  "  the  defendant  gave  me  in  charge."  She  ought  to  have  been  asked  what  took 
place.  The  policeman,  however,  stated  what  did  take  place.  I  do  not  believe  that 
the  plaintiff  meant  to  state  what  she  believed  to  be  untrue;  she  used  what  she 
considered  an  equivalent  expression.  An  offence  was  committed ;  the  defendant  sent 
for  a  policeman,  who  made  inquiry,  and  on  his  own  authority  arrested  the  plaintiff. 
The  defendant  signed  the  charge  sheet ;  but  in  doing  so  he  did  nothing  but  obey 

(c)  See  Gosden  v.  Elphick,  4  Exch.  447. 
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the  direction  of  the  police.     It  may  have  been  hard  upon  the  plaintiff  that  she  was 
imprisoned,  but  it  was  the  act  of  the  constable. 
Rule  refused. 

[500]  Marsden  v.  Moore  and  Day.  May  2,  1859. — To  a  declaration  on  an 
agreement,  setting  out  that  "  the  plaintiff  had  agreed  to  sell,  and  that  the  defen- 
dants had  agreed  to  purchase  of  the  plaintiff  one  fourth  share  in  a  mining  sett  for 
2501. ;  and  that  the  plaintiff  and  the  defendant  agreed  forthwith  to  form  a 
company,  to  be  registered  with  limited  liability,  for  working  the  mining  sett; 
and  that,  so  soon  as  the  company  should  be  registered  with  limited  liability, 
the  defendants  would  pay  to  the  plaintiff  the  sum  of  2501.,  as  thereinbefore 
stated ; "  assigning  as  a  breach  nonpayment  of  the  2501. ;  the  defendants 
pleaded ;  first,  that  the  plaintiff  had  not  at  the  time  of  making  the  agreement, 
nor  hath  he  now,  any  title  to  the  said  one  fourth  part  or  share  in  the  said  mining 
sett,  nor  any  right  or  title  to  convey  the  same.  Secondly,  that  the  plaintiff  never 
has  been  at  any  time  ready  and  willing  to  convey  the  said  one  fourth  share  to 
the  defendant  according  to  the  agreement.     Held,  that  the  pleas  were  good. 

[S.  C.  28  L.  J.  Ex.  288.] 

Declaration.  That  the  plaintiff  agreed  with  the  defendants  to  sell  to  them  one 
fourth  part  or  share  in  a  mining  sett  situate  and  known  by  the  name  of  Osom's  Hill 
for  the  sum  of  2501. ;  and  the  defendants  agreed  with  the  plaintiff  to  purchase  of  him 
the  said  one  fourth  part  or  share  in  the  said  mining  sett  at  the  price  aforesaid  ;  and 
it  was  further  agreed  that  the  plaintiff  and  defendants  should  form  a  company,  with 
a  capital  of  20,0001.,  for  working  the  mining  sett  &c. ;  and  as  soon  as  the  company 
should  be  registered,  with  limited  liability,  the  defendants  would  pay  to  the  plaintiff 
2501.  Averment :  that  all  conditions  precedent,  matters  and  things  requiring  to  have 
been  performed  and  to  have  happened  and  existed  to  entitle  the  plaintiff  to  the 
performance  of  the  defendants'  said  agreement,  and  to  maintain  this  action  for  the 
non-performance  thereof,  were  performed  and  did  happen  and  exist  before  the 
commencement  of  this  suit :  yet  the  defendants  did  not  pay  the  said  sum  of  2501.  or 
any  part  thereof. 

Second  plea,  by  defendant  Day.  That  the  agreement  was  an  agreement  in 
writing  signed  by  the  defendants,  as  follows: — "Memorandum  of  agreement  entered 
into  between  W.  Marsden  of  the  first  part,  and  Paul  Moore  and  Edward  Day  of  the 
second  part.  W.  Marsden  has  agreed  to  sell  to  Paul  Moore  and  Edward  Day  one  fourth 
part  or  share  in  a  mining  sett  situate  and  known  by  [501]  the  name  of  Osom's  Hill  in 
the  parish  of  Grindon,  in  Staffordshire,  for  the  sum  of  2501.,  and  Paul  Moore  and 
Edward  Day  agree  to  purchase  at  that  price  :  and  it  is  further  agreed  between  the 
parties  that  they  will  forthwith  form  a  company,  under  the  Limited  Liability  Act, 
with  a  capital  of  20,0001.,  for  working  or  developing  the  said  mining  sett,  with  such 
rules  and  regulations  as  the  promoters  shall  afterwards  agree  and  determine ;  and  as 
soon  as  the  company  is  registered,  with  limited  liability,  we,  P.  Moore  and  E.  Day, 
will  pay  to  W.  Marsden  the  sum  of  2501.  as  hereinbefore  stated."  Averment :  that 
the  plaintiff  bad  not  at  the  time  of  making  the  agreement,  nor  had  he  at  any  time 
afterwards,  nor  hath  he  now,  any  title  to  the  said  one  fourth  part  or  share  in  the  said 
mining  sett  in  the  declaration  mentioned,  nor  any  right  or  title  to  convey  the  same. 

Third  plea.  That  the  agreement  in  the  declaration  mentioned  was  that  set  forth 
in  the  second  plea;  and  that,  according  to  the  agreement,  the  plaintiff  ought,  before 
being  entitled  to  call  on  the  defendants  for  payment  of  the  sum  of  2501.  or  any  part 
thereof,  to  have  been  ready  and  willing  to  convey  the  said  one  fourth  part  or  share  in 
the  mining  sett.  But  the  plaintiff  never  has  been  at  any  time  ready  and  willing  to 
convey  the  same  to  the  defendants  according  to  the  said  agreement. 

Similar  pleas  were  pleaded  by  the  defendant  Moore, 

Demurrers  and  joinders, 

Karslake,  in  support  of  the  demurrers.  The  agreement  expressly  stipulates  that 
the  defendants  shall  pay  the  2501,  at  a  certain  time,  viz.  as  soon  as  the  Company  is 
registered.  [Bramwell,  B,  If  a  man  agrees  to  buy  an  estate  and  pay  for  it  on  a 
certain  day,  that  implies  that  the  seller  is  to  convey  the  estate  at  the  same  time  to  the 
purchaser,]     Assuming  that  the  plaintiff  has  no  title,  still  he  may  be  in  [502]  actual 
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possession.  The  plaintiff  has  gone  to  the  expense  of  registering  the  Company.  The 
want  of  title  therefore  does  not  go  to  the  whole  consideration.  The  defendants 
would  have  a  right  of  action  against  the  plaintiff  on  the  implied  agreement  to  give  a 
good  title.  The  plaintiff  may  have  had  an  agreement  with  the  owners  of  the  land 
enforceable  by  a  Court  of  equity.  In  Pordage  v.  Cole  (1  Saund.  319)  it  was  held  that, 
if  it  be  agreed  between  A.  and  B.  that  B.  shall  pay  a  sum  of  money  for  his  land  &c. 
on  a  particular  day,  these  words  amount  to  a  covenant  by  A.  to  convey  the  land ;  but 
it  is  an  independent  covenant,  and  A.  may  bring  an  action  for  the  money  before  any 
conveyance  by  him  of  the  land. 

Gray,  for  defendant  Day.  It  is  true  that  if  a  man  agrees  to  sell  an  estate  for 
10,0001.,  to  be  paid  on  the  10th  of  May,  an  action  may  be  brought  on  the  10th  of 
May,  though  the  plaintiff  is  not  then  in  a  condition  to  convey,  if  he  is  ready  to  convey 
in  a  reasonable  time :  De  Medina  v.  Norman  (9  M.  &  W.  820).  But  upon  this  agree- 
ment there  is  nothing  to  shew  that  the  party  purchasing  the  mining  sett  did  not 
intend  to  have  the  property  conveyed  to  him  on  payment  of  the  purchase  money ; 
therefore  this  case  is  not  governed  by  Pordage  v.  Cole  (1  Saund.  319)  and  Dicker  v. 
Jackson  (6  C.  B.  103).  [Martin,  B.  Would  not  the  pleas  be  proved  if  the  plaintiflF 
had  an  equitable  interest  and  there  was  a  trustee  ready  to  convey  ?  Bramwell,  B. 
Or  suppose  he  had  an  equity  of  redemption.]  The  effect  of  the  pleas  is  that  the 
plaintiflF  has  not  any  title  or  any  means  of  giving  one.  A  traverse  of  the  readiness 
and  willingness  to  convey  puts  in  issue  the  plaintiflF's  ability  to  do  so :  De  Medina 
V.  Norman  (9  M.  &  W.  820,  828).  As  to  the  first  plea,  the  plaintiflF  must  answer 
the  allegation  in  the  plea;  and  if  he  has  not  a  title  he  must  shew  that  some  one 
else  has.  [Bramwell,  B.  [503]  Surely  that  is  not  so.  The  plaintiflF  does  not 
bargain  for  his  own  title,  but  that  he  will  give  a  title  to  the  defendant.]  In 
Manby  v.  Cremonini  (6  Exch.  808)  a  day  was  named  for  the  payment  of  money,  as 
in  the  present  case,  and  the  question  was  whether  there  was  an  absolute  contract 
to  pay  the  residue  of  the  purchase  money  on  such  day.  But  the  Court  thought 
that  the  defendant  was  not  bound  to  pay  the  money  upon  that  day  unless  the  plaintiflF 
had  made  out  a  good  title  and  was  ready  to  execute  a  conveyance. 

Field,  for  defendant  Moore,  referred  to  Purvis  v.  Rayei-  (9  Price,  488,  518),  and 
Bramwell,  B.,  to  PFebb  v.  Austin  (7  Man.  &  G.  701). 

Karslake,  in  reply.  The  authority  of  the  case  of  Pordage  v.  Cole  is  admitted. 
Now  if,  instead  of  the  words  "as  soon  as  the  Company  is  formed,  with  limited  liability," 
the  words  had  been  "on  the  21st  of  June,"  that  ease  would  have  been  a  direct  authority. 
The  words  as  to  the  time  of  payment  are  the  words  of  the  defendants.  The  time  and 
the  event  upon  which  the  money  is  to  be  paid,  viz.  the  registration  of  the  Company, 
were  fixed  by  the  defendants.  The  pleas  only  allege  that  plaintiflF  had  no  title,  and 
that  he  was  not  willing  to  convey. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  pleas  are  good  and  that  the  defen- 
dants are  entitled  to  judgment.  The  question  is,  what  did  the  parties  mean  by  the 
agreement  declared  on,  whether  each  party  is  entitled  to  insist  on  performance  by  the 
other,  without  reference  to  his  capacity  to  perform  his  own  part  of  the  agreement. 
The  plea  sets  out  an  agreement  by  which,  "  as  soon  as  the  Company  is  registered,  with 
limited  liability,"  the  defendants  [504]  agree  to  pay  to  the  plaintiflF  the  sum  of  2501. 
"  as  thereinbefore  stated  ;  "  that  is,  as  the  purchase  of  a  mining  sett.  I  do  not  think 
that  the  reference  to  the  uncertain  period  depending  upon  the  registration  of  the 
Company  brings  the  case  within  the  rule  laid  down  in  Pordage  v.  Cole  (1  Saund.  319). 
It  is  essential  to  a  contract  of  buying  and  selling  that  one  shall  pay,  the  other  sell  or 
convey.  On  that  ground  this  case  is  distinguishable  from  Pm'dage  v.  Cole  (1  Saund.  319). 
In  such  cases  each  party  intends  that  the  other  shall  perform  his  part,  and  not  rely  on 
a  right  of  action.  Therefore,  in  the  present  case,  the  plaintiflF  is  not  in  a  condition  to 
maintain  the  action. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  that  the  law  is  correctly  laid 
down  in  Pordage  v.  Cole  (1  Saund.  319).  In  order  to  see  the  meaning  of  this  contract 
the  parts  of  it  should  be  separately  considered.  First,  the  plaintiflF  agrees  to  sell  to  the 
defendants  a  share  in  a  mining  sett  for  2501.,  and  the  defendants  agree  to  purchase  at 
that  price.  The  sale  and  payment  of  the  money  are  to  be  contemporaneous  acts.  In 
the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  320  e.,  it  is  said,  rule  4,  "  Where  the 
mutual  covenants  go  to  the  whole  consideration  on  both  sides,  they  are  mutual  con- 
ditions, and  performance  must  be  averred ; "  and  rule  5,  "  Where  two  acts  are  to  be 
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done  at  the  same  time,  neither  party  can  maintain  an  action  without  shewing  perform- 
ance of,  or  an  offer  to  perform  his  part."  This  particularly  applies  to  the  case  of  sales, 
where  the  common  understanding  is  that  one  thing  is  to  be  exchanged  for  another. 
Then  as  to  the  other  part,  as  soon  as  the  Company  is  registered  the  defendants  agree 
to  pay  the  sum  of  2501.,  "  as  hereinbefore  stated."  That  does  not  convey  to  my  mind 
that  the  defendants  meant,  if  it  should  turn  out  that  the  plaintiff  had  no  title,  to  take 
[505]  their  chance  of  being  able  to  recover  back  the  2501.  in  an  action  for  money  had 
and  received. 

Bramwell,  B.  I  am  of  the  same  opinion.  In  the  case  of  Pordage  v.  Cole,  the 
Court  construed  the  agreement  as  if  it  appeared  on  the  face  of  it  that  there  was  no 
intention  that  the  conveyance  should  take  place  on  the  day  appointed  for  payment  of 
the  money.  Assuming  that  to  be  so,  the  case  is  rightly  decided  ;  but  whether  I 
should  have  so  construed  the  agreement  is  another  matter.  Here  the  plaintiff  agrees 
to  sell,  the  defendants  agree  to  purchase ;  there  is  a  clear  present  agreement  for  a 
future  sale  and  payment.  The  subsequent  part  of  the  agreement  merely  postpones 
the  time  for  performance ;  it  does  not  alter  the  effect  of  the  prior  stipulation,  which 
is,  that  the  money  is  to  be  paid  upon  the  conveyance.  The  sale  and  payment  are  to 
be  contemporaneous.  The  last  plea  is  clearly  good.  As  to  the  other  plea  there  is  more 
difficulty.  The  question  is,  whether  the  defendant  has  sufficiently  negatived  the 
existence  of  such  a  title  as  would  have  enabled  the  plaintiff  to  convey  the  sett  to  the 
defendants.  In  the  old  days  I  think  we  should  have  said  it  was  good  in  substance  as 
an  averment  that  there  was  no  title. 

Channell,  B.  I  entirely  agree  with  the  correctness  of  the  propositions  of  law 
laid  down  in  Pordage  v.  Cole.  Whether  they  govern  the  present  case  depends  upon 
the  construction  of  the  agreement.  By  the  first  part  of  the  agreement  the  payment 
and  conveyance  are  to  be  concurrent  acts.  The  plaintiff  is  to  sell,  and  the  defendant 
is  to  buy,  a  mining  sett,  at  a  price  specified.  Then  is  that  altered  by  the  subsequent 
part  of  the  agreement  1  I  think  not.  The  true  construction  of  the  whole  is,  that  the 
conveyance  and  payment  are  to  be  concurrent  acts ;  but  a  provision  is  [506]  made  as 
to  the  time  at  which  the  concurrent  acts  are  to  be  done.  The  pleas  are  good  traverses 
of  that  which  is  alleged  in  the  declaration. 

Judgment  for  the  defendants. 

Betts  v.  Burch.  May  11,  1859. — By  an  agreement  in  writing,  the  plaintiff  agreed 
to  "  sell  and  the  defendant  to  purchase  the  household  furniture,  stock  in  trade, 
&c.,  by  valuation  ;  B.  to  value  for  plaintiff  and  M.  for  defendant ;  the  goods  to  be 
valued,  and  possession  given  on  or  before  the  13th  of  October,  1858;  and  in  the 
event  of  either  of  the  parties  not  complying  in  every  particular  set  forth  in  this 
agreement,  he  should  forfeit  and  pay  the  sum  of  501.,  and  all  expenses  attending 
the  same."  The  defendant  did  not  take  possession  of  the  goods,  which  the  plaintiff 
subsequently  sold  to  another  person.  In  an  action  for  the  breach  of  the  agree- 
ment, the  defendant  paid  into  Court  51.  The  jury  having  found  a  verdict  for  the 
defendant :  on  motion  to  enter  a  verdict  for  the  plaintiff  for  451. :  Held,  that  the 
sum  of  501.  was  a  penalty  and  not  liquidated  damages ;  and  therefore  that  the 
defendant  was  entitled  to  retain  the  verdict. 

[S.  C.  28  L.  J.  Ex.  267 ;  7  W.  K.  546 ;  1  F.  &  F.  485.  Approved,  but  distinguished, 
Hinton  v.  Sparks,  1868,  L.  R.  3  C.  P.  166.  Considered,  In  re  Newman;  Ex  parte 
Capper,  1876,  4  Ch.  D.  733.  Explained,  PFallis  v.  Smith,  1882,  21  Ch.  D.  244. 
Approved,  Lord  Elphinstone  v.  Monkland  Iron  and  Coal  Company,  1886,  11  A.  C.  347. 
Referred  to,  Lea  v.  Whitaker,  1872,  L.  R.  8  C.  P.  77;  Caltm  v.  Bennett,  1884,  51 
L.  T.  72;  Willson  v.  Love,  [1896]  1  Q.  B.  626;  Dunlop  Pneumatic  Tyre  Company, 
Limited  v.  New  Garage  and  Motw  Company,  Limited,  [1915]  A.  C.  84.] 

Declaration.  That,  on  the  28th  of  April,  1858,  by  an  agreement  in  writing,  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  purchase,  the  household  furniture, 
fixtures,  stock  in  trade  and  eff"ects  in  and  upon  the  premises,  at  the  King's  Head,  Wye, 
by  valuation  in  the  usual  way,  viz.,  J.  Bayley  to  value  for  the  plaintiff  and  T.  Marsh 
for  the  defendant;  the  goods  to  be  valued  and  possession  given  on  or  before  the  13th 
of  October,  1858;  and,  in  the  event  of  the  plaintiff  or  defendant  not  complying  with 
every  particular  set  forth  in  the  said  agreement,  the  defaulter  should  forfeit  and  pay 
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to  the  other  the  sum  of  501.  and  all  expences  attending  the  same ;  and,  although  the 
said  household  furniture,  fixtures,  stock  in  trade  and  effects  were  duly  valued  pursuant 
to  the  said  agreement,  and  the  plaintiff  duly  performed  all  conditions  precedent  on 
his  part,  and  was  ready  and  willing  to  give  up  possession  of  the  said  household 
furniture,  &c.,  pursuant  to  the  said  agreement,  of  which  the  defendant  had  due  notice, 
yet  the  defendant  broke  his  agreement  and  did  not  take  possession  of  the  said  house- 
hold furniture,  &c.,  or  pay  the  amount  of  the  valuation,  but  wholly  neglected  and 
refused  so  to  do,  or  in  any  way  to  carry  out  his  agreement,  or  to  pay  the  sum  of  501. 
forfeited  to  the  plaintiff  by  [507]  such  default ;  and  the  plaintiff,  by  reason  of  the  said 
breiich  of  the  said  agreement,  hath  lost  the  profit  and  benefit  which  he  would  have 
derived  therefrom,  and  hath  been  put  to  great  trouble  and  expence  in  hiring  another 
house,  &c. 

Plea.     Payment  into  Court  of  51. 

Replication.  That  the  said  sum  is  not  sufiicient  to  satisfy  the  plaintiff's  claim. 
Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  Spring  Assizes  at  Maidstone,  an  agree- 
ment was  proved  by  which  the  plaintitt"  agreed  "  to  sell,  and  defendant  to  purchase, 
the  household  furniture,  fixtures,  stock  in  trade  and  effects  in  or  upon  the  premises,  at 
the  King's  Head,  Wye,  by  valuation  in  the  usual  way,  viz.  M.  J.  Bailey  to  value  for 
the  plaintiff  and  T.  Marsh  to  value  for  the  defendant ;  the  goods  to  be  valued  and 
possession  given  on  or  before  the  13th  of  October,  1858,  and,  in  the  event  of  either  of 
the  above  named  parties  not  complying  to  every  particular  set  forth  in  this  agreement, 
he  shall  forfeit  and  pay  the  sum  of  501.  and  all  expences  attending  the  same."  The 
defendant  did  not  come  and  take  possession  on  the  13th  of  October,  and  the  plaintiff, 
some  months  afterwards,  sold  the  goods,  &c.,  to  one  Hunt.  The  jury  found  a  verdict 
for  the  defendant :  the  learned  Judge  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  for  451. 

Deedes  having  obtained  a  rule  nisi  accordingly,  or  for  judgment  non  obstante 
veredicto  for  451.,  on  the  ground  that  the  sum  of  501.  was  liquidated  damages,  and  that 
the  plea  confessed  the  plaintiff's  right  and  gave  no  answer  to  it, 

Bovill  and  Holl  now  shewed  cause.  Where  the  sum  which  is  to  be  the  security 
for  the  performance  of  an  agreement  to  do  several  acts  will,  in  case  of  breaches  of  the 
agreement,  be  in  some  instances  too  large,  and  in  others  too  small  a  compensation  for 
the  injury  thereby  occasioned,  [508]  the  common  understanding  is,  that  the  entire 
sum  is  not  to  be  actually  paid  :  Horner  v.  Flintojf  (9  M.  &  W.  678),  Kemble  v.  Faneii 
(6  Bing.  141),  Boys  v.  Ancell  (5  Bing.  N.  C.  390),  and  BeckJiam  v.  Drake  (8  M.  &  W. 
846).  Now  by  the  agreement,  in  the  present  case,  possession  is  to  be  given  on  the 
1 3th  of  October.  Suppose  the  plaintiff"  in  the  mean  time  had  drunk  a  bottle  of  the 
wine ;  or  suppose  he  had  given  up  possession  on  the  14th  instead  of  the  13th,  it  would 
hardly  be  contended  that  the  whole  penalty  would  be  payable.  There  are  cases  in 
which,  the  damages  being  indefinite  and  the  parties  having  themselves  fixed  the 
amount  which  ought  to  be  paid  in  the  event  of  a  breach,  the  sum  has  been  treated  as 
liquidated  damages  ;  as  in  lieynolds  v.  Bridge  (6  E.  &  B.  528)  and  Atkyns  v.  Kinnier 
(4  Exch.  776).  But  this  is  not  such  a  case,  because  the  damages  arising  from  the 
breaches  of  the  stipulations  may  be  small  and  are  in  their  nature  easily  ascertainable : 
Dimeck  v.  Corlett  (Privy  Council,  July  14th,  1858).  lieilly  v.  Jones  (1  Bing.  302)  is 
oveiruled  by  Davies  v.  Fenion  (6  B.  &  C.  216). 

Petersdorft",  Serjt.,  and  Deedes,  in  support  of  the  rule.  The  intention  of  the  parties 
appears  to  have  been  that,  in  the  event  of  the  entire  nonperformance  of  the  agreement, 
the  sum  of  501.  should  become  payable  absolutely  as  a  liquidated  sum,  in  addition  to 
any  expenses  occasioned  by  the  nonperformance.  On  that  ground  this  ciise  is  distin- 
guishable from  those  referred  to  on  the  other  side.  The  plaintiff  here  alleges  a  total 
refusal  to  carry  out  the  agreement  in  any  way.  [Pollock,  C.  B.  It  is  consistent  with 
what  appears  on  the  record  that  the  defendant  did  not  take  possession  on  the  day 
named,  but  that  he  did  so,  and  paid  the  money,  a  week  after,]  Though  the  contract 
comprised  several  things  it  is  simply  an  agreement  to  do  one  thing,  [509]  viz.  to  pur- 
chase the  furniture  and  stock  in  trade.  In  this  respect  the  case  resembles  Sainter  v. 
Ferguson  (7  C.  B.  716).  It  is  distinguishable  from  Kemble  v.  Fanen  (6  Bing.  141)  and 
Davies  v.  Fenton  (6  B.  &  C.  216),  because  in  those  cases  the  penal  sura  was  to  become 
payable  on  the  happening  of  either  of  several  events,  in  respect  of  some  of  which  the 
penalty  would  be  much  too  large  and  of  others  too  small.     Here  the  agreement  is  that 
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the  501.  is  to  become  payable  on  nonperformance,  i.e.  entire  nonperformance  of  the 
agreement.  Reilly  v.  J  ones  {d)  closely  resembles  the  present  case  and  must  govern  it. 
Galsworthy  v.  Strntt  (1  Exch.  659)  affirms  the  principle  on  which  that  case  was  decided. 
The  Court  cannot  see  that  there  was  no  intention  that  the  whole  sum  should  be  paid 
absolutely  on  the  happening  of  the  events  on  which  by  this  agreement  it  is  made 
payable. 

Martin,  B.  I  am  authorized  to  state  that  the  Lord  Chief  Baron  and  my  brother 
Watson  agree  in  thinking  that  the  rule  must  be  discharged.  For  my  own  part,  if  the 
agreement  were  put  before  me  and  I  were  not  embarrassed  by  the  cases,  I  should  be 
prepared  to  hold  that  parties  are  at  liberty  to  enter  into  any  bargain  they  please,  and 
that  we  have  nothing  to  do  except  to  ascertain  their  meaning  and  carry  it  out ;  and 
if  they  have  made  an  improvident  bargain  they  must  take  the  consequences.  But 
I  feel  myself  bound  by  the  cases,  and  not  at  liberty  to  act  on  that  view.  The  plaintiflTs 
counsel  have  established  that  the  same  construction  must  be  put  on  the  agreement  for 
both  parties.  Now,  as  that  is  so,  it  would  follow,  if  the  construction  contended  for 
on  the  part  of  the  plaintiff  were  to  prevail,  that  if  a  very  small  part  of  the  price  were 
unpaid  the  defaulter  [510]  would  be  liable  to  the  penalty  of  501.  The  cases  are  too 
strong,  and  I  am  bound  to  say  that  this  is  a  penalty. 

Bramwell,  B.  I  agree  that  the  rule  must  be  discharged.  I  think  that  the  ques- 
tion depends  upon  whether  the  agreement  is  within  the  8  &  9  Wm.  3,  c.  11,  s.  8.  At 
common  law  the  plaintiff  would  be  entitled  to  501.,  and  the  only  thing  which  has 
affected  his  right  is  the  8  &  9  Wm.  3,  c.  11,  s.  8.  There  is  plenty  of  authority  for  the 
proposition  that  it  would  not  be  improper  to  assign  breaches.  In  Beckham  v.  Drake 
(2  H.  L.  579),  which  was  an  action  on  an  agreement  providing  that  the  party  making 
default  should  pay  to  the  other  the  sum  of  5001.  by  way  of  specific  damages,  Williams,  J., 
observed  that  "  if  the  statute  had  never  passed  the  plaintiff  would  have  been  entitled, 
on  proof  of  the  breach  of  the  agreement  alleged  in  the  declaration,  to  recover  the 
whole  5001.,  even  though  it  be  a  penalty  and  not  liquidated  damages  ;  and  that,  not- 
withstanding the  statute,  if  the  action  had  been  brought  in  debt,  the  plaintiff  would 
still  be  entitled  to  have  judgment  entered  for  the  whole  5001.,  although  he  could  only 
take  out  execution  for  such  damages  as  the  jury  should  assess  on  the  breach  assigned  " 
(page  598).  Lord  Wensleydale  expressed  a  similar  opinion  (page  628).  Originally 
a  plaintiff  recovered  the  debt  at  law.  Courts  of  equity  thought  that  they  could  do 
substantial  justice  by  setting  aside  the  agreement  and  awarding  damages.  That 
induced  the  legislature  to  interfere,  and  by  the  statute  to  provide  that  no  more  than 
the  actual  damages  should  be  recoverable  at  law.  The  statute  relates  to  actions 
"  upon  any  bond  or  on  any  penal  sum  for  nonperformance  of  any  covenant  or  agree- 
ment contained  in  any  indenture,  deed  or  writing."  In  1  Wms.  Saund.  58,  note  1,  it 
is  said :  this  statute  "  extends  as  well  to  bonds  [511]  with  conditions  thereunder 
written  for  the  performance  of  any  thing  contained  therein,  and  to  penalties  on  articles 
of  agreement  and  the  like  for  the  nonperformance  of  covenants  or  agreements 
contained  in  the  same  articles."  The  question  is,  whether  this  is  an  action  on  a  penal 
sum  for  the  nonperformance  of  agreements  contained  in  any  writing.  Is  it  for  the 
performance  of  agreements  ?  Different  damages  would  be  recoverable  by  the  vendor 
under  different  circumstances.  One  breach  might  be  the  non-payment  of  the  purchase 
money,  in  which  case  the  damages  might  be  the  amount  of  the  purchase  money. 
Another  the  non-delivery  of  a  very  small  poi'tion  of  the  goods,  for  which  the  damages 
might  be  very  small.  The  sum  is  penal  in  its  character,  and  in  addition  the  word 
"  forfeit "  is  used.  I  believe  the  true  ground  on  which  this  case  must  be  decided  is 
that  it  is  within  the  statute.  As  to  the  authorities,  it  is  remarkable  that  from  the 
first  to  the  last  the  statute  is  not  mentioned.  It  seems  as  if,  by  some  singular  instinct, 
the  Courts  have  been  right,  though  without  referring  to  the  statute  by  which  they 
ought  to  have  been  governed.  I  believe  that  the  reason  is  that  the  Judges  have 
considered  when  equity  would  have  relieved.  I  agree  with  most  of  the  cases.  The 
words  "  liquidated  damages  "  or  "  penalty  "  are  not  conclusive  as  to  the  character  of 
the  sum  stipulated  to  be  paid,  for  if  the  whole  agreement  is  such  that  the  Court  can 
see  that  the  sum  is  a  penal  sum,  it  must  be  so  treated.  On  the  other  hand,  if  it  is  not 
a  penal  sum,  it  would  be  incorrect  to  treat  it  as  a  penalty  merely  because  it  is  so  called 
in  the  agreement.     In  Galsworthy  v.  Strutt  (I  Exch.  659)  Lord  Wensleydale  treated 

{d)  1  Bing.  302.     See  also  Crisdee  v.  Bolton,  3  C.  &  P.  240. 
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the  covenant  as  an  agreement  not  to  do  one  thing,  with  an  option  to  do  it  if  the 
defendant  paid  10001. 
Rule  discharged. 

[512]  Price  v.  Worwood.  April  30,  1859.— In  ejectment,  against  a  tenant  for 
forfeiture  by  non-insurance,  brought  on  the  24th  of  December,  1858,  it  was 
proved  that  on  two  occasions,  the  first  a  year  and  a  half  before  action  brought, 
and  the  second  in  August  1858,  the  defendant  had  admitted  that  he  was 
uninsured.  On  the  latter  occasion  he  stated  that  he  wanted  the  money  for  other 
purposes.  Notice  was  given  to  the  defendant  to  produce  the  policy  at  the  trial, 
which  he  failed  to  do.  On  the  23rd  of  December,  1858,  the  plaintiff  received 
some  rent  from  the  undertenants  of  the  premises,  "  on  account  of  rent  due  at 
Michaelmas."  Held  :  First,  that  there  was  evidence  from  which  a  jury  might  pre- 
sume a  continuing  breach  of  the  covenant  to  insure  on  the  24th  of  December  at 
the  time  of  action  brought. — Per  Pollock,  C.  B.,  and  Martin,  B.,  the  receipt  of  rent 
is  not  a  waiver  of  a  forfeiture,  unless  it  be  of  rent  due  on  a  day  after  the  forfeiture 
was  incurred ;  and  therefore  the  acceptance  of  rent  from  the  undertenants  had 
not  the  effect  of  a  distress,  so  as  to  operate  as  a  recognition  of  the  existence  of 
the  defendant's  tenancy  on  the  23rd  of  December  when  the  money  was  received. 

[S.  C.  28  L.  J.  Ex.  329 ;  5  Jur.  (N.  S.)  472 ;  7  W.  R.  506.] 

Ejectment.  The  writ  was  dated  the  24th  of  December,  1858.  At  the  trial, 
before  Channell,  B.,  at  the  sittings  in  Middlesex  after  Hilary  Term,  it  appeared  that 
the  action  was  brought  to  recover  possession  of  three  houses  in  Hyde  Place,  Hoxton, 
held  by  the  defendant  under  a  lease  dated  in  August,  1852,  at  the  rent  of  31.  10s.  a 
year.  The  lease,  which  was  in  the  short  form  given  by  the  8  &  9  Vict.  c.  124, 
Schedules  1,  2,  contained  covenants  by  the  lessee  to  pay  rent  and  insure  in  the  joint 
names  of  the  lessor  and  lessee,  and  produce  receipts  for  the  premiums,  with  a  proviso 
for  re-entry  on  non-payment  of  the  rent  or  non-performance  of  the  covenants.  Rent 
being  in  arrear,  the  plaintiff,  in  October,  1858,  applied  for  payment.  The  defendant 
said  he  could  not  pay.  The  plaintiff  then  attempted  to  distrain,  but  could  not  get 
into  the  premises.  After  sunset  on  the  4th  of  November  he  entered  the  ground  floor, 
where  he  saw  only  a  few  fixtures  and  some  furniture  of  small  value,  not  suflScient  to 
cover  the  rent.  The  plaintiff  stated  that,  a  year  and  a  half  before  the  action,  he  had 
spoken  to  the  defendant  about  the  insurance.  The  defendant  said  he  had  not  insured, 
and  promised  to  do  so.  The  plaintiff  said,  "  Get  it  done,  and  shew  me  the  policy."  The 
plaintiff  mentioned  the  Alliance  Fire  Office.  About  a  year  afterwards  the  plaintiff 
again  spoke  to  the  defendant  on  the  subject,  when  the  defendant  admitted  that  the 
pre-[513]-mi8es  were  uninsured,  and  stated  that  he  wanted  the  money  for  other 
purposes.  On  the  23rd  of  December,  1858,  the  plaintiff  received  31.  10s.  from  two 
of  the  undertenants  of  the  premises,  and  gave  receipts  "  in  part  payment  of  rent  due 
to  me  at  Michaelmas,  1858."  The  plaintiff  had  inquired  at  the  Alliance  Office  and 
had  given  notice  to  the  defendant  to  produce  the  policy  at  the  trial.  The  policy  was 
called  for  but  not  produced. 

Upon  these  facts,  the  defendant's  counsel  submitted  that  there  was  no  evidence 
to  go  to  the  jury ;  but  the  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  to  be  submitted  to  the  jury. 

Hawkins,  in  Easter  Term,  having  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
to  enter  a  nonsuit  or  verdict  for  the  defendant,  on  the  ground  that  there  was  no 
evidence  for  the  jury  to  support  the  plaintiffs  case, 

Pigott,  Serjt.,  and  Pearce  shewed  cause  (April  29).  The  defendant  had  stated, 
six  months  before  the  writ  was  served,  that  he  could  not  afford  to  insure,  and  had 
made  a  similar  excuse  twelve  months  previously  to  that.  Now,  assuming  that  the 
plaintiif  must  prove  the  negative  proposition,  that  the  defendant  was  not  insured  after 
the  acceptance  of  the  rent  on  the  23rd  of  December,  it  is  enough  if  some  evidence  was 
given ;  and  for  that  purpose  the  presumption  of  the  continuance  of  the  state  of  facts 
existing  in  August  is  sufficient.  Next,  the  acceptance  of  rent  from  the  undertenant 
is  no  waiver  of  the  forfeiture.  [Martin,  B.  In  Croft  v.  Lumley  (6  H.  L.  Cas.  672),  in 
the  House  of  Lords,  Lord  Wensleydale  seemed  to  think  that  the  true  question  was 
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^14]  whether  the  monev  was  receiTcd  with  the  intention  of  waiving  the  forfeiture. 
The  aeceptanee  most  be  of  rent  due  after  the  breach,  in  order  to  amount  to  a  waiver. 
BnunwoU,  R  The  pUintifF  eoaM  onlv  have  entitled  himself  to  receive  the  rent  from 
Idle  ondertfflMnts  because  he  coold  have  distrained.  Taking  the  rent  admits  that  he 
could  have  distrained  for  rent  due  in  September.  But  since  the  8  Ann.  c.  14,  s.  6, 
Uie  tmancj-  need  not  have  ccHitinued  to  have  enabled  the  plaintiff  to  distrain  in 
December,  when  the  rent  was  received.] 

Hawkins  and  Dovle,  in  support  of  the  rule.  The  receipt  of  the  rent  by  the  plaintiff 
on  the  23rd  ol  December,  1858,  was  a  waiver  of  the  forfeiture.  Patteson,  J.,  in  a 
amilar  eaae.  Dee  d.  Bridger  v.  Whitehead  (8  A.  &  K  571,  574),  said  that  the  inference 
from  the  acceptance  oi  rent  was  that  the  plaintiff  was  satisfied  of  the  premises  having 
he&a  insored  since  a  period  when  the  defendant  had  refused  to  produce  his  receipt  or 
give  anj  information  respecting  the  policy.  [Pollock,  C.  B.  Is  not  the  acceptance  of 
rent  by  a  landlord  some  evidence  against  him  that  the  tenant's  lease  is  a  subsisting 
lease?  Now  sof^nee  the  mere  payment  of  rent  on  the  23rd  of  December  by  the 
defendant  would  not  have  been  sufficient,  may  not  the  taking  rent  from  undertenants, 
who  were  under  no  contract  to  pay  to  the  plaintiff,  have  been  equivalent  to  a  distress 
in  affirming  the  tenancy  f|  It  would  have  that  effect.  No  presumption  can  be  made 
as  to  the  continuance  of  the  n<Ma-insurance.  [Pollock,  C.  B.  The  law  will  presume  a 
state  <rf  things  to  continue  which  is  lawful  in  every  respect :  but  if  the  continuance  is 
onlawful  it  cannot  be  presumed.  If  a  man  stated  that  he  had  not  taken  an  oath  on 
the  1st  erf  January,  that  would  aficNrd  no  presumption  that  he  had  not  [515]  done  so 
on  the  20th  if  his  acting  in  a  particalar  capacity  on  that  day  without  having  taken  an 
oath  would  be  iUegaL] 

Cor.  adv.  vult. 

The  following  judgments  were  now  pronounced. 

Pollock,  C  R  We  are  of  opinion  that  there  was  evidence  to  go  to  the  jury  that 
the  pffemiscs  were  nninsured.  My  brother  Channell,  who  tried  the  cause,  doubted 
whether  there  was  evidence,  but  reserved  the  point  for  Mr.  Hawkins,  saying,  he  should 
like  to  take  the  opinicHi  oi  the  jury,  and  asked  him  if  he  would  address  the  jury.  Mr. 
Hawkins  declined,  and  preferred  making  an  application  to  the  Court  on  leave  reserved. 
The  jury  found  for  the  plaintiff  in  the  ejectment,  on  the  ground  that  they  were 
satisfied  that  the  premises  had  not  been  insured,  and,  looking  at  the  nature  of  the 
evidence,  in  effect  it  was  this :  that  twice  over  the  tenant  had  declared  that  he  had  not 
insured  the  premises  on  account  of  his  inability  to  do  so ;  again,  he  bad  been  told  to 
insme,  and  to  shew  the  document  when  he  obtained  it  to  the  landlord,  which  he  had 
failed  to  do,  and  therefore,  at  the  time  these  declarations  were  made,  there  was  distinct 
evidoice  that  there  had  been  no  insurance.  There  was  no  evidence  or  anything  to  lead 
to  the  inference  that  there  had  been  an  insurance  afterwards,  except  this,  that  the  rent 
had;  in  some  measure,  been  paid.  But,  looking  at  the  opinion  of  Lord  Coke  (Co.  Litt. 
21 1  b.),  as  to  the  effect  of  the  mere  payment  of  this  rent,  it  is  not  to  be  considered 
equivalent  to  a  distress.  An  actual  distress  is  so  clear  an  affirmance  of  the  tenancy 
existing  at  the  time  that  it  does  away  with  all  previous  forfeitures.  It  is  an  acknowledg- 
ment of  such  a  character  that  the  landlord  ean-[516]-not  afterwards  say  "  You  are  not 
my  tenant."  In  this  case  the  rent  had  been  received  from  an  undertenant ;  and  it  was 
said^  as  it  could  not  have  been  recovered  as  a  debt,  but  only  by  putting  a  distress  upon 
the  premises,  that  ought  to  have  the  same  effect.  We  think  we  ought  not  to  go  so  far 
as  that.  If  the  landlord  had  been  constrained  to  put  in  a  distress,  and  had  actually 
distrained,  such  would  have  been  the  result ;  but,  inasmuch  as  he  did  not  distrain,  I 
think  we  ought  not  to  carry  the  case  beyond  the  point  to  which  the  decisions  have 
already  extmded.  It  seems  to  me  that  the  receipt  of  rent  from  an  undertenant  is  not 
to  be  considered  as  having  the  same  effect  as  a  distress  would  have  had.  When  a  land- 
lord goes  on  the  premises  and  finds  that  rent  is  due  from  an  undertenant  who  is  not 
unwilling  to  pay  it,  and  the  payment  by  whom  to  him,  as  the  superior  landlord,  would 
be  a  payment  to  his  tenant^  there  is  good  sense  in  holding  that  such  payment  is  not 
equivalent  to  a  distress  :  because  it  amounts  to  no  more  than  going  and  asking  for  the 
rent,  and  finding  persons  willing  to  pay  the  money,  and  taking  it. 

Maetix,  B.  I  am  of  the  same  opinion.  A  receipt  of  rent,  to  operate  as  a  waiver 
d  a  forfeiture,  must  be  a  receipt  of  rent  due  on  a  day  after  the  forfeiture  was  incurred. 
The  mere  receipt  of  the  money,  the  rent  having  become  due  previously,  is  of  no  conse- 
quence, and  for  the  very  plain  reason  that  the  entry  for  a  condition  broken  does  not 
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at  all  aflFect  the  rigbt  to  receive  payment  of  a  pre-existing  debt.  I  entirely  agree  with 
what  my  Lord  has  said.  We  ought  to  endeavour  not  to  allow  technical  consequences 
to  be  given  to  acts  which  were  never  intended  to  follow  from  them.  I  believe  the  role 
laid  down  by  Lord  Coke  is  the  correct  one.  Even  if  that  were  not  so,  in  this  tame 
there  [517]  would  be  a  good  right  to  maintain  the  ejectment,  for  the  non-insurance  is 
a  continuing  breach,  and  ite  continuance  during  the  period  between  the  time  of  the 
payment  of  the  rent  on  the  23rd  of  December  and  the  commencement  of  the  suit  on 
the  24th  is  sufficient  for  the  purpose  of  entitling  the  plaintifiF  to  his  verdict. 

Chann'kll,  B.  I  also  agree  in  thinking  that  the  rule  should  be  discharged.  This 
is  an  action  of  ejectment,  and  the  writ  was  tested  the  24th  December  last  year.  The 
plaintiff  sought  to  recover  in  respect  of  one  or  other  of  two  breaches  of  covenant :  and, 
in  order  to  entitle  him  to  recover,  it  was  necessary  for  him  to  shew  a  right  to  enter  on 
the  premises  on  the  24th  December.  The  case  turns  on  the  breach  of  covenant  for 
non-insurance.  Now,  to  entitle  the  plaintiff  to  recover  in  respect  of  that,  it  is  neces- 
sary for  him  to  shew  that  the  premises  were  uninsured  on  24th  December,  1857,  and 
uninsured  under  circumstances  which  entitled  him  to  take  advantage  of  the  for- 
feiture. Certainly,  at  the  trial,  I  had  some  doubt  whether  there  was  any  evidence  of 
non-insurance  on  the  24th  December  of  which  the  plaintiff  could  take  advantage  ;  my 
doubt  being,  if  there  had  been  some  evidence  to  go  to  the  jury  of  non-insurance  during 
a  considerable  time,  whether  it  had  not  been  waived  by  what  occurred  on  the  23rd 
December.  Then,  first,  was  there  any  evidence  to  shew  a  continuing  breach  ?  More 
than  a  year  before  the  action  was  brought  the  defendant  had  been  asked  if  he  had 
insured,  and  was  requested  to  produce  his  policy :  he  said  that  he  had  not  insured. 
He  was  applied  to  again  in  the  same  year  in  which  the  action  was  brought,  and  he  then 
not  only  stated  that  he  was  uninsured,  but  gave  a  reason,  namely,  that  he  wanted  the 
money  for  other  purposes.  So  far  as  we  can  judge,  that  [518]  which  he  gave  as  a 
reason  for  not  insuring,  viz.  the  want  of  funds,  was  a  continuing  cause,  and,  from  what 
had  taken  place  with  respect  to  the  non-payment  of  the  rent,  may  be  supposed  to  have 
continued.  I  therefore  think  there  was  evidence  to  go  to  the  jury,  not  merely  that 
the  premises  were  not  insured  at  the  time  that  an  application  was  made  to  the  defen- 
dant upon  the  subject  of  the  non-insurance,  but  that  the  same  state  of  things  continued 
afterwards.  Then,  supposing  that  to  be  so,  was  the  forfeiture  waived  by  what  occurred 
on  the  23rd  1  Xow,  on  the  23rd  December,  the  day  before  the  action  was  brought, 
the  plaintiff  obtained  from  the  andertenants  payment  of  the  rent  due  from  them  to 
their  landlord,  the  present  defendant,  up  to  the  preceding  Michaelmas.  Without 
entering  into  the  question  whether  that  is  to  place  the  plaintiff  in  a  worse  situation 
than  if  he  had  received  it  from  his  tenant ;  in  other  words,  whether  it  is  only  evidence 
of  a  waiver  of  the  forfeiture  before  the  Michaelmas  up  to  which  rent  was  paid,  or 
whether  it  brings  the  waiver  down  to  the  23rd  December ;  still,  if  I  and  the  rest  of 
the  Court  are  right  in  our  conclusion,  there  was  evidence  of  a  continuing  breach  between 
the  23rd,  when  the  payment  was  made,  and  the  time  when  the  action  was  brought  on 
the  24th.  We  have  only  to  consider  whether  there  was  any  evidence  to  go  to  the 
jury.     I  am  of  opinion  that  there  was,  and  that  the  rule  shookl  be  discharged. 

Rule  discharged.(a) 

[519]  Reynolds  and  Others,  Assignees  of  Bate,  a  Bankrupt  r.  Hall.  April  20, 
1859. — A  trader  executed  a  bill  of  sale  of  his  stock  in  trade  and  all  his  other 
effects  to  the  defendant,  an  auctioneer.  On  the  17th  of  June,  in  pursuance  of  an 
arrangement  between  the  parties,  the  defendant  came  on  the  premises  of  the 
trader  and  attempted  to  sell  the  goods,  but  there  were  no  buyers  and  nothing 
was  sold.  The  defendant  then  left  the  premises,  and  the  trader  remained  there 
and  continued  to  carry  on  business  till  the  22nd,  when  he  committed  an  act  of 
bankruptcy.  The  sale  had  been  advertized,  but  it  did  not  appear  that  the  goods 
were  advertized  to  be  sold  as  the  goods  of  the  defendant.  Held,  that  notwith- 
standing the  attempted  sale  the  goods  were  in  the  possession  of  the  bankrupt  as 
reputed  owner  with  the  consent  of  the  true  owner  at  the  time  of  the  bankruptcy, 
and  therefore  passed  to  his  assignees. 

[S.  C.  28  L.  J.  Ex.  257.] 

Trover.     The  first  count  alleged  a  conversion  of  the  bankrupt's  goods  befcMre  the 

(a)  See  Best  on  Presumptions  of  Law  and  Fiict,  pp.  55,  186. 
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bankruptcy.  Second  count.  On  a  conversion  of  the  goods  of  the  plaintiffs  as  assignees 
after  the  bankruptcy. 

Pleas.  First :  That  the  plaintiffs  were  not  assignees  :  Second  :  Not  guilty.  Third, 
to  the  first  count :  That  the  goods  were  not  the  goods  of  Bate.  Fourth,  to  the  first 
count :  Leave  and  licence  by  Bate.  Fifth  :  That  the  goods  were  not  the  goods  of  the 
plaintiffs  as  assignees.     Whereupon  issues  were  joined. 

The  defendant  gave  notice  that  he  intended  to  dispute  the  bankruptcy. 

The  cause  was  tried  at  the  Spring  Assizes  at  Shrewsbury  in  1858,  when  a  verdict 
was  found  for  the  plaintiffs,  subject  to  a  special  case,  in  substance  as  follows : — 

Bate,  the  bankrupt,  was  a  wine  and  spirit  merchant  at  Shrewsbury,  and  on  the 
18th  of  May,  1857,  borrowed  from  the  defendant  251. ;  and  on  the  same  day,  in  order 
to  secure  the  repayment  thereof,  and  of  any  further  sum  not  exceeding  501.,  executed 
a  bill  of  sale,  by  way  of  mortgage,  of  all  his  goods.  He  had  an  interest,  in  right  of 
his  wife,  in  certain  real  property,  but  it  was  of  no  value,  and  was  not  conveyed  or 
dealt  with.  The  bill  of  sale  comprised  the  whole  of  Bate's  property,  which  was  of  the 
value  of  1901.  at  the  least.  It  contained  a  provision  that  Bate  should  enjoy  quietly 
until  default.  The  bill  of  sale  was  filed  within  twenty-one  days.  On  the  27th  of 
May  a  receipt  for  the  [520]  further  sum  of  251.  was  written  on  the  bill  of  sale  and 
signed  by  Bate.  After  the  execution  of  the  bill  of  sale  Bate  carried  on  business  as 
usual,  and  the  defendant  did  not  take  possession  of  any  part  of  the  property  previously 
to  the  17th  of  the  following  June.  An  arrangement  was  made  between  Bate  and  the 
defendant,  by  their  mutual  consent,  that  the  defendant,  who  was  an  auctioneer,  should 
sell  the  property  by  public  auction  on  the  l7th  of  June,  and  such  sale  was  accordingly 
advertized  by  the  defendant  for  the  17th,  upon  which  day  he  came  to  Bate's  house, 
where  the  property  was,  in  order  to  sell  it,  but  there  were  no  bidders  and  nothing  was 
sold,  and  the  defendant  went  away  again.  Bate  remained  on  the  premises,  his  name 
remained  over  the  door,  and  the  business  was  continued  until  he  shut  up  the  house. 
Bate  handed  the  licence  to  the  defendant  on  the  day  of  the  intended  sale  on  the  17th. 
The  defendant  attempted  to  prove  that  he  directed  the  bankrupt's  father,  who  lived 
with  the  son,  but  who  died  before  the  trial  of  the  cause,  to  keep  possession  of  the 
goods  for  him.  The  jury  found  that  he  gave  no  such  directions,  and  that  he  had  no 
possession  until  after  the  deed  of  assignment  was  executed  on  the  22nd,  and  that 
he  had  done  no  act  to  determine  that  the  goods,  if  in  the  order  and  disposition  of  the 
bankrupt,  were  not  so  with  the  consent  of  the  defendant.  During  all  this  time  Bate 
was  indebted  to  divers  persons  in  sums  amounting  to  between  3001.  and  4001.  On  the 
22nd  of  June,  Bate,  being  pressed  by  creditors,  executed  a  deed  of  assignment  of  all 
his  property  to  Edwards  and  Green.  The  trustees  put  a  man  in  possession,  and  kept 
possession  till  the  defendant  took  forcible  possession.  On  the  23rd,  the  defendant 
served  the  bankrupt  with  notice  that  unless  payment  should  be  forthwith  made  he 
would  proceed  to  recover  the  same  by  virtue  of  the  bill  of  sale.  On  the  23rd,  the 
following  additional  trust  was  inserted  in  the  assignment  of  the  22nd  :  "Upon  [521] 
trust  in  the  next  place  to  pay  to  W.  H.  Hall  such  sum  as  may  be  found  due  to  him 
on  the  bill  of  sale  of  May,  1857."  Bate  then  re-executed  the  deed,  with  the  assent 
of  the  trustees.  On  the  26th,  the  defendant  took  forcible  possession  of  the  goods  and 
sold  them.  On  the  27th  of  June  Bate  was  adjudicated  a  bankrupt,  and  the  plaintiffs 
were  appointed  assignees. 

The  goods  were  of  the  value  of  1901. ;  and  the  jury  found  a  verdict  for  that  sum, 
subject  to  this  case. 

The  Court  is  to  be  at  liberty  to  draw  inferences  of  fact. 

The  questions  for  the  opinion  of  the  Court  are  (inter  alia) : — Did  Bate  commit  an 
act  of  bankruptcy  by  giving  a  bill  of  sale?  If  not,  did  he  when  he  executed  the 
assignment  on  the  22nd  or  the  23rd  of  June  1 

Was  the  attempted  sale  of  the  17th  of  June  a  withdrawal  by  the  defendant  of  his 
consent  to  the  goods  being  in  the  order  and  disposition  of  Bate? 

According  as  the  Court  may  answer  the  above  questions,  the  verdict  is  to  be 
entered  for  the  defendant  or  the  plaintiflfs. 

Gray,  for  the  plaintiffs.  If  a  bill  of  sale,  executed  by  way  of  mortgage,  makes 
provision  that  the  debtor  shall  retain  possession  for  a  time,  and  during  such  possession 
the  debtor  becomes  bankrupt,  the  goods  are  in  his  order  and  disposition  with  the 
consent  of  the  true  owner,  and  will  therefore  pass  to  his  assignees :  Freshney  v.  Carrick 
(1  H.  &  N.  653),  Hmisby  v.  Miller  (1  El.  &  El.  192).     The  assignment  of  all  his  goods 
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by  Bate  on  the  22nd  of  June  was  an  act  of  bankruptcy,  which  was  not  affected  in  any 
way  by  the  re-execution  of  the  deed  on  the  23rd  of  June;  such  re  execution  could 
not  affect  the  legal  interest  which  had  passed  on  the  [522]  22nd  :  see  per  Holroyd,  J., 
in  Doe  deni.  Lewis  v.  Bivgham  (4  B.  &  Aid.  672,  677).  Down  to  the  17th  the  goods 
were  clearly  in  the  order  and  disposition  of  the  bankrupt  as  reputed  owner  with  the 
consent  of  the  true  owner,  and  the  mere  fact  that  the  defendant,  being  an  auctioneer, 
went  into  the  house  to  sell  the  goods  on  the  17th  of  June  did  not  put  an  end  to  the 
reputed  ownership.  [Martin,  B.  What  did  the  handbills  say  ?  If  they  stated  that 
the  goods  were  to  be  sold  as  the  defendant's  goods  that  put  an  end  to  the  bankrupt's 
reputed  ownership.]  The  defendant  went  out,  leaving  the  bankrupt  in  possession  as 
before,  and  such  possession  continued  down  to  the  22nd,  when  he  committed  the  act 
of  bankruptcy. 

Huddleston,  for  the  defendant.  The  bill  of  sale,  being  for  a  present  advance,  was 
no  act  of  bankruptcy.  On  the  1 7th,  the  sale  having  been  advertized,  the  defendant 
came  to  Bate's  house,  and  had  possession  of  the  goods  to  sell  them.  It  is  not  necessary 
that  the  true  owner  should  take  actual  possession.  It  is  enough  if  he  does  some  act 
indicating  an  intention  to  take  possession  of  the  property,  and  that  it  should  no  longer 
remain  in  the  possession  of  the  bankrupt :  Brewin  v.  Shoii  (5  E.  &  B.  227).  The  deed 
was  incomplete,  and  did  not  carry  out  the  intention  of  the  parties  until  the  23rd. 

Gray,  in  reply.  AVhatever  the  advertisements  may  have  been,  the  question  is, 
what  was  the  state  of  things  between  the  17th  and  the  22nd  of  June.  Bate  was 
in  possession  of  the  stock  in  trade,  and  continued  to  sell  the  liquors,  as  apparent  owner. 
The  attempted  sale  by  the  plaintiff  on  the  17th  was  consistent  with  the  continued 
possession  of  Bate. 

[523]  Bramwell,  B.  We  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 
If  the  handbills  had  announced  that  the  goods  were  the  property  of  the  defendant, 
the  fact  would  have  been  stated.  The  case  only  states  that  the  sale  was  advertised. 
If  the  advertisement  simply  announced  that  the  goods  were  to  be  sold,  it  would  have 
no  effect.  Neither  party  has  desired  to  have  it  set  out,  and  therefore  we  must  assume 
that  it  does  not  affect  the  question.  The  assignment  operating  from  the  day  when  it 
was  signed,  it  was  then  an  act  of  bankruptcy,  which  was  not  affected  by  what  took 
place  on  the  following  day.  The  goods  continued  in  the  house,  the  bankrupt  carrying 
on  business  and  dealing  with  them.  Their  being  in  the  house  was  the  act  of  the  true 
owner ;  and  therefore  they  were  in  the  order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner.  Upon  these  grounds  the  plaintiffs  are  entitled  to 
judgment. 

Channell,  B.  On  the  22nd  of  June  a  deed  was  executed,  which  was  an  act  of 
bankruptcy.  Its  effect  was  not  done  away  with  by  an  alteration  made  in  it  on  the 
23rd,  viz.  the  insertion  of  an  additional  trust.  The  only  other  inquiry  is,  were  the 
goods  in  the  order  and  disposition  of  the  bankrupt  ?  They  were  the  stock  in  trade  of 
a  public  house ;  the  bankrupt's  name  was  over  the  door  as  licensed  owner.  The 
advertisement  of  the  sale  did  not  destroy  the  apparent  ownership,  and  was  no  with- 
drawal of  the  defendant's  consent  to  its  continuance.  There  will  therefore  be  judgment 
for  the  plaintiffs,  (a) 

Verdict  to  be  entered  for  the  plaintiffs. 

[524]  F.  R.  Withers  v.  Isabella  Parker,  Executrix  of  G.  S.  Parker.  May  9, 
1859. — P.  having  recovered  judgment  against  F.,  the  sheriff,  on  the  15th  of  April, 
seized  F.'s  goods  in  Hampshire,  under  a  fi.  fa.  in  that  action,  and  left  a  man  in 
possession.  On  the  same  day  F.  executed  a  bill  of  sale  to  W.,  and  a  writ  of  fi.  fa. 
in  an  action  by  W.  against  F.,  was  lodged  with  the  sheriff  for  execution.  On  the 
1st  of  May,  F.  was  taken  in  Middlesex  under  a  writ  of  ca.  sa.  issued  at  the  suit 
of  P.,  and  thereupon  P.'s  attorney,  at  Southampton,  immediately  wrote  to  request 
the  sheriff  to  withdraw  from  possession  under  the  ca.  sa.  The  officer  received 
the  letter,  but  his  man  continued  in  possession  of  the  goods  and  did  not  in  fact 
withdraw.  The  officer  however  told  W.  that  he  would  hold  for  him  under  his 
writ.  A  summons  to  set  aside  the  writ  of  ca.  sa.,  on  the  ground  that  it  had  been 
irregularly  issued,  "  no  return  to  the  fi.  fa.,  under  which  the  sheriff  now  holds 

(a)  Pollock,  C.  B.,  and  Martin,  B.,  had  left  the  Court. 


946  WITHERS    t'.   PARKER  4  H.  &  N.  525. 

the  defendant's  property  having  been  made,"  was  taken  out  on  the  3rd  of  May, 
and  on  the  4th  F.  was  discharged  out  of  custody,  and  an  order  was  made  by 
consent  that  "  P.  should  be  at  liberty  to  proceed  on  the  fi.  fa.  under  which  the 
sheriff  is  in  possession."  The  summons  was  taken  out  and  the  consent  to  the 
order  given  by  R.,  the  London  agent  of  W.,  who  was  the  attorney  for  F.  in  the 
action  of  P.  v.  F.,  upon  F.'s  instructions.  W.  knew  nothing  about  the  terms  of 
the  order  at  the  time  it  was  made,  and  when  he  heard  of  it  took  no  steps  to 
inform  P.  that  he  objected  to  it,  or  that  it  was  made  without  his  authority. 
Held :  That  the  sheriff's  officer  having  continued  in  actual  possession  under  P.'s 
writ,  and  the  direction  to  the  sheriff  to  withdraw  having  been  countermanded 
before  it  was  actually  obeyed,  W.  acquired  no  right  to  the  goods  seized  as  against 
P. — Per  Pollock,  C.  B.,  and  Martin,  B.,  that  W.  was  bound  by  the  statement, 
"  that  the  sheriff  was  in  possession,"  contained  in  the  order  made  in  the  cause  of 
P.  V.  F.,  and  consented  to  by  R.  as  the  London  agent  of  W. — Per  Bramwell,  B., 
and  semble  per  Channell,  B.,  that  the  statement  of  fact  in  the  order  was  not 
binding  on  W.  as  evidence  against  him,  in  his  private  capacity,  of  the  fact  stated 
in  it,  by  reason  merely  of  his  London  agent  having  consented  to  it,  and  therefore 
that  the  admission  did  not  affect  the  question  of  his  title  to  the  goods  as  against  P. 

[S.  C.  28  L.  J.  Ex.  292 :  affirmed  1860,  5  H.  &  N.  725.] 

Interpleader.  The  question  was  whether  certain  goods  claimed  by  F.  R.  Withers, 
were  the  property  of  the  said  F.  R.  Withers,  by  virtue  of  a  bill  of  sale,  dated  the  14th 
of  April,  1858,  as  against  the  writ  of  fi.  fa.  at  the  suit  of  Isabella  Parker,  executrix  as 
aforesaid,  &c. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  after  Hilary  Term,  it 
appeared  that  on  the  16th  of  January,  1858,  the  now  defendant  recovered  judgment 
for  3051.  12s.  4d.  against  one  W.  Frith.  The  action  was  a  hostile  one  and  was 
defended  for  Frith  by  the  now  plaintiff  Withers,  as  attorney  for  Frith.  Messrs. 
Bartholomew  &  Randall  acted  as  the  London  agents  of  Withers.  On  the  23rd  of 
March,  1858,  a  writ  of  fi.  fa.  in  that  action,  indorsed  to  levy  3051.  12s.  4d.,  was  placed 
in  the  hands  of  the  sheriff  for  execution.  On  the  14th  of  April  in  the  same  year  a  writ 
of  summons  was  issued  in  an  action  of  Withers  v.  Frith  and  [525]  judgment  was  signed 
for  2071.  13s.,  and  a  writ  of  fi.  fa.  was  issued  on  the  following  day,  the  15th.     At 

11  o'clock  on  the  same  day  a  bill  of  sale  of  all  his  goods  was  given  to  Withers  by 
Frith.  In  March  two  writs  of  fi.  fa.  against  the  goods  of  Frith  were  in  the  hands  of 
the  sheriff  of  Hampshire  :  one  at  the  suit  of  one  Driver,  which  came  to  his  hands  on 
the  8th  of  March ;  the  other,  the  above  mentioned  writ,  at  the  suit  of  Parker.  The 
sheriff  had  seized  and  was  in  possession  of  certain  goods  of  Frith,  which  were  outside 
the  house,  under  the  writ  at  the  suit  of  Driver,  and  on  the  15th  of  April,  about 

12  o'clock,  he  seized  the  goods  of  Frith  inside  the  house,  under  Parker's  writ.  On 
Saturday  the  1st  of  May  Frith  was  arrested  in  Middlesex  under  a  ca.  sa.  at  the  suit 
of  Parker,  but  at  this  time  the  writ  of  fi.  fa.,  under  which  the  levy  had  been  made, 
had  not  been  returned.  Notice  of  the  arrest  was  given  on  the  same  day  to  Parker's 
attorney  at  Southampton.  On  the  same  1st  of  May,  a  clerk  in  the  office  of  Parker's 
attorney,  then  carrying  on  business  at  Southampton,  addressed  the  following  letters 
to  Lisle,  the  sheriff's  officer : — 

"Southampton,  May  1,  1858. 

"  Dear  Sir, — Parker  v.  Frith.  I  have  just  received  a  message  from  London  that 
this  defendant  is  arrested.  You  must  therefore  withdraw  the  writ  of  fi.  fa. — Yours 
truly,  "R.  S.  Pearoe. 

"  Mr.  Lisle." 

"Southampton,  May  1,  1858. 

"  Dear  Sir, — Re  Frith.     The  man  in  possession  under  the  warrant  must  be  with- 
drawn to-night.     Let  it  be  done  immediately.     I  wrote  you  a  note  at  one  o'clock  and 
sent  to  several  parts  of  the  town,  hoping  to  have  seen  you  ere  this. — Yours  truly, 
"  Mr.  Lisle.  "  R.  S.  Pearce." 

Goddard,  Lisle's  assistant,  continued  in  possession  and  [526]  did  not  in  fact  with- 
draw.    On  the  3rd  of  May  Lisle  told  Withers  that  he  would  hold  for  him  under  his 
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writ  of  execution.  On  the  same  day  Messrs.  Bartholomew  &  Randall,  as  the  London 
agents  of  Withers,  took  out  a  summons,  in  the  action  of  Parker  v.  Frith,  for  Frith's 
discharge  from  custody,  on  the  ground  that  the  writ  of  ca.  sa.  issued  against  him  had 
been  irregularly  issued,  "  no  return  to  the  writ  of  fi.  fa.,  under  which  the  sheriff  of 
Hants  now  holds  possession  of  the  defendant's  property,  having  been  made." 

On  the  4th  of  May,  being  the  day  on  which  the  summons  was  returnable.  Frith 
was  discharged  out  of  custody,  and  the  following  order  was  made  by  Martin,  B.,  at 
Chambers : — 

"Parker,  Executrix,  &c.  v.  Frith. — Upon  hearing  the  attorneys  or  agents  on  behalf 
of  the  plaintiff  and  defendant :  by  consent,  I  do  order  that  upon  payment  of 
3051.  12s.  4d.  the  debt  and  costs  due  from  the  defendant  to  the  plaintiff,  for  which 
this  action  is  brought,  together  with  interest  thereon  at  the  rate  of  41.  per  cent,  per 
annum,  from  the  16th  day  of  January,  1858,  on  the  4th  day  of  July  next,  no  writ  of 
ca.  sa.  be  issued  against  the  defendant,  but  in  the  meantime  the  plaintiff  shall  be  at 
liberty  to  proceed  on  the  fi.  fa.  already  issued,  and  under  which  the  sheriff  of  Hants 
is  in  possession,"  &c. 

The  summons  was  taken  out  and  the  consent  to  the  order  given  for  Frith's  dis- 
charge by  Messrs.  Bartholomew  &  Randall,  upon  Frith's  instructions  to  them  personally 
given,  and  without  any  special  authority  from,  and  without  the  actual  knowledge 
of  Withers. 

The  following  correspondence  took  place  between  the  plaintiff  Withers,  and  Messrs. 
Bartholomew  &  Randall  in  reference  to  such  order  : — 

"Gray's  Inn,  4th  May,  1858. 

"  Dear  Sirs, — Fiith  ats.  Parker.  The  plaintiff's  attorneys  con-[527]-sented  to  the 
summons  to  discharge  the  defendant.  They  are  to  remain  in  possession  under  their 
fi.  fa.,  and  are  restricted  from  issuing  another  ca  sa.  for  two  months. — Yours  very 
truly,  "  Bartholomew  &  Randall. 

"  Messrs.  Withers  and  Randall,  Southampton." 

"Southampton,  5th  May. 

"  Dear  Randall, — You  will  have  had  my  letter  by  the  day  mail :  of  course  it  was 
not  intended  that  after  the  withdrawal  of  the  officer  I  should  be  postponed,  &c. 

"  Mr.  Harfield,  who  acts  for  me,  claims  for  me  the  money  in  the  hands  of  the 
sheriff's  auctioneer,  and  has  given  notices.  I  do  not  understand  how  a  consent  could 
have  been  given  to  prejudice  me  as  an  execution  creditor,  as  it  would  do  if  they  were 
to  repossess,  &c. — Yours  truly,  "  F.  R.  Withers. 

"E.  B.  Randall,  Esq." 

Parker  had  no  notice  of  this  correspondence,  nor  did  Withers  inform  her  that  the 
order  was  incorrect,  or  that  he  objected  to  it,  or  that  it  was  made  or  agreed  to  without 
his  authority.  The  goods  so  seized  were  afterwards  claimed  by  Withers  under  his 
bill  of  sale. 

Under  the  direction  of  the  learned  Judge  a  verdict  was  entered  for  the  defendant, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  the  Court  to 
have  power  to  draw  inferences  of  fact. 

Collier  having  obtained  a  rule  nisi  accordingly, 

Montague  Smith  and  H.  Bullar  now  shewed  cause.  Withers  claims  under  a  bill 
of  sale  executed  before  the  seizure,  but  after  the  delivery  of  Parker's  writ  to  the 
sheriff.  The  property  was  bound  by  the  delivery  of  the  writ  to  be  executed  on  the 
23rd  of  March.  The  title  [528]  of  Parker  is  not  affected  by  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict.  c.  97,  s.  1),  because  Withers  at  the  time  of  the 
execution  of  the  bill  of  sale  was  acting  as  attorney  for  Frith,  the  execution  debtor, 
and  had  notice  that  the  writ  was  in  the  hands  of  the  sheriff  to  be  executed.  The 
question  arises  on  the  29  Car.  2,  c.  3,  s.  16,  and  it  will  be  contended  on  the  other 
side  that,  inasmuch  as  the  execution  of  the  writ  was  countermanded,  it  was  no  longer 
in  the  hands  of  the  sheriff  to  be  executed.  But  the  sheriff's  officer  was  actually  in 
possession  under  the  warrant  in  the  action  of  Parker  v.  Frith.  In  Hunt  v.  Hooper 
(12  M.  &  W.  664)  the  writ  was  never  in  the  sheriff's  hands  to  be  execute"d.  Here 
the  sheriffs  officer  never  actually  withdrew  from  possession.  The  clerk  of  a  plaintiff's 
attorney  has  no  authority,  without  special  instructions,  to  withdraw  an  execution.     So 
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far  as  the  letters  of  the  attorney's  clerk  were  an  authority  to  withdraw  they  were 
never  acted  upon,  but  were  superseded  by  an  order  of  the  Court,  made  by  the  consent 
of  all  parties  on  setting  aside  the  writ  of  ca.  sa.  [Bramwell,  B.  The  officer  acted 
for  the  execution  creditor,  who  ratified  his  act  in  remaining  in  possession.]  The 
bargain  bound  all  parties.  On  the  other  side  it  will  be  said  that  Messrs.  Bartholomew 
and  Randall  had  no  authority  to  enter  into  the  arrangement  so  as  to  affect  the  interest 
of  Withers  in  his  individual  capacity  or  bind  him  personally.  But  a  London  agent 
acts  for  all  purposes  for  the  attorney  in  the  country.  [Martin,  B.  It  is  difficult  to 
see  why  Withers  should  not  be  bound  by  an  order  consented  to  by  his  own  London 
agent,] 

Collier  and  W.  M.  Cooke,  in  support  of  the  rule.  In  Hunt  v.  Hooper  (12  M.  &  W. 
664)  the  writ  was  delivered  to  the  sheriff  to  be  executed  on  the  1st  of  June,  and  on 
the  2nd  of  June  the  direction  to  execute  it  was  countermanded.  Here  the  [529] 
execution  creditor  directed  the  sheriff's  officer  to  withdraw.  The  officer  assented  to 
hold  for  Withers.  If  he  had  executed  Parker's  writ  on  the  day  after  the  countermand 
he  would  have  been  a  trespasser.  [Bramwell,  B.  Parke,  B.,  in  Hunt  v.  Hooper 
(12  M.  &  W.  672),  puts  the  case  in  the  same  way  that  you  do.]  Parker's  writ,  not 
being  at  that  time  in  the  sheriff's  hands  to  be  executed,  the  other  writs  in  his  hands 
became  entitled  to  priority.  Assuming  that  the  sheriff  disobeyed  the  instructions  of 
Parker's  attorney  and  did  not  in  fact  withdraw  from  possession,  his  disobedience 
cannot  affect  the  rights  of  third  parties.  Therefore  the  withdrawal,  such  as  it  was, 
had  an  effect.  The  order  which  was  made  subsequently  does  not  interfere  with  the 
effect  of  that  withdrawal.  Taking  Frith  under  the  ca.  sa.  was  an  abandonment  of 
the  fi.  fa.  [Bramwell,  B.  Viewed  intrinsically,  the  order  was  not  binding  against 
Withers.  Then,  how  can  it  be  evidence  against  him  when  he  knew  nothing  about  it? 
Withers  was  bound  by  his  agent  having  consented  to  that  order  so  far  as  it  operated 
in  the  cause  in  which  it  was  made.]  The  order  not  being  binding  against  Withers, 
and  the  writ  having  been  withdrawn,  his  bill  of  sale  takes  precedence  of  Parker's  writ. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  to  set  aside  the  verdict  for 
the  defendant  and  to  enter  the  verdict  for  the  plaintiff  must  be  discharged.  The 
sheriff's  officer  was  at  one  time  in  possession  on  behalf  of  Parker  under  the  writ  of 
fi.  fa.  in  Parker  v.  Frith.  At  that  time  there  can  be  no  doubt  that  Withers  could  not 
have  maintained  the  present  claim.  A  writ  of  ca.  sa.  was  issued  against  Frith,  which 
turned  out  to  be  irregular  and  was  set  aside.  Now  the  natural  and  proper  consequence 
which  one  would  expect  under  such  circumstances,  unless  some  [530]  new  rights  had 
intervened,  would  be  that  the  writ  being  bad  and  having  been  set  aside,  it  would  have 
no  more  effect  than  if  it  had  never  existed ;  in  which  case  it  is  quite  clear  that  the 
plaintiff  Withers  could  not  have  succeeded,  and  the  verdict  for  the  defendant  in  this 
action  would  have  been  quite  right.  But  it  is  said  that  the  officer  who  held  under  the 
fi.  fa.  for  Parker  went  out  of  possession.  The  officer  said  he  did  not.  In  fact  nothing 
was  done.  There  was  no  outward  and  visible  sign  of  his  going  out ;  Parker  was 
restored  back  to  her  former  position,  or,  rather,  never  lost  the  possession  which  she 
had ;  since  the  writ  of  ca.  sa.,  which  was  supposed  to  have  affected  her  right  of 
possession,  was  set  aside.  On  that  ground  alone  it  appears  to  me  that  the  present 
rule  ought  to  be  discharged. 

It  is  however  of  some  importance  to  consider  what  is  the  effect  of  a  rule  made  in 
a  cause  by  the  consent  of  the  agent  of  an  attorney  professing  to  act  for  the  attorney. 
I  think  that  if  such  a  rule  be  made  which  affects  the  interest  of  the  attorney,  he  ought, 
if  he  objects  to  it,  instantly  to  make  an  application  to  get  it  altered  so  that  it  may  not 
prejudice  him.  To  say  he  is  not  a  party  but  only  the  attorney,  and  therefore  he  cannot 
be  bound  by  it,  nor  can  it  operate  against  him,  appears  to  me  to  assume  the  whole 
matter.  An  order  is  made  with  the  consent  of  the  agent  professing  to  act  for  the 
attorney  in  the  cause,  a  part  of  which  order  is  a  statement  and  an  admission  that  the 
officer  was  actually  then  in  possession.  I  think  that  is  a  matter  which  the  attorney 
cannot  gainsay  for  his  own  personal  benefit.  If  he  knew  of  it,  and  consented  to  the 
order  for  the  purpose  of  taking  a  benefit,  it  would  be  a  fraud.  Here  there  was  no 
fraud  ;  but  I  think  that  if  the  attorney  in  a  suit  consents  to  an  order,  it  is  of  consider- 
able importance  that  we  should  not  allow  a  distinction  to  be  made  between  his  assent 
and  the  assent  of  his  agent.  It  might  lead  to  very  inconvenient  [531]  consequences 
if  we  did  not  consider,  for  the  purposes  of  a  suit,  the  attorney  and  the  agent  identically 
the  same  person. 
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Martin,  B.  I  am  of  the  same  opinion.  The  present  plaintiff,  Withers,  was  the 
attorney  for  one  Frith  in  an  action  brought  against  him  by  Parker.  On  the  23rd  of 
March,  Parker  having  recovered  judgment  against  Frith,  a  warrant  upon  a  fi.  fa.  was 
delivered  to  the  sheriffs  officer,  under  which  he  afterwards  put  his  man,  one  Goddard, 
in  possession.  On  the  15th  of  April  a  bill  of  sale  was  executed  and  judgment  was 
obtained,  and  a  writ  of  execution  issued  at  the  suit  of  Withers  against  Frith.  About 
the  1st  of  May  Frith  was  arrested  under  a  ca.  sa.  at  the  suit  of  Parker,  which  was 
irregular  because  the  writ  of  fi.  fa.  had  not  been  returned ;  and  accordingly  one 
Pearce,  the  clerk  of  Parker's  attorney,  wrote  a  letter  to  Lisle,  the  sheriffs  officer : 
"  I  have  just  received  a  message  from  London  that  the  defendant  is  arrested ;  you 
must  therefore  withdraw  the  writ  of  fi.  fa."  This  letter  did  not  reach  Lisle  in  the 
morning,  and  at  5  o'clock  in  the  afternoon  the  clerk  wrote  again :  "  The  man  in 
possession  under  our  warrant  must  be  withdrawn  to-night.  Let  it  be  done  immedi- 
ately." Lisle  seems  to  have  received  that  letter  late  on  Saturday  evening.  He  did 
not  withdraw  the  man  that  night.  On  the  following  Monday  morning  he  went  to 
Withers,  and  he  says  that  Withers  told  him  to  act  upon  his  writ.  Lisle  swore 
positively  that  he  never  withdrew  from  possession  in  respect  of  Parker's  writ ;  that 
he  always  held  under  it  and  kept  the  man  in  possession  under  it.  It  may  be  that  he 
swore  falsely.  Mr.  Collier  did  not  desire  that  the  question  of  Lisle's  credibility  on 
this  point  should  be  put  to  the  jury.  If  it  had  been,  I  think  that  the  jury  would 
have  believed  the  truth  of  the  story  which  Lisle  told  and  on  which  he  acted. 

[532]  The  next  step  is  that,  on  the  3rd  of  May,  Messrs.  Bartholomew  &  Randall 
the  agents  for  Withers  the  defendant's  attorney  in  the  case  of  Parker  v.  Frith,  took 
out  a  summons  to  set  aside  the  ca.  sa.  I  protest  against  any  distinction  being  drawn 
between  the  act  of  a  London  agent  and  the  act  of  the  country  attorney.  The  effect 
is  precisely  the  same  as  if  Withers  had  taken  out  the  summons  himself.  The  summons 
was  to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  the  custody  of 
the  sheritf  of  Middlesex  as  to  this  action,  on  the  ground  that  the  ca.  sa.  on  which  he 
had  been  arrested  had  been  irregularly  issued,  "  no  return  to  the  writ  of  fi.  fa.  under 
which  the  sheriff  now  holds  possession  of  the  defendant's  property  having  been  made." 
So  that  upon  the  3rd  of  May  Withers  stated  that  the  sheriff  held  possession  of  the 
defendant's  property  under  the  writ.  An  order  was  afterwards  drawn  up  by  consent, 
and  part  of  the  order  is  that  Parker  "  is  to  be  at  liberty  to  proceed  on  the  fi.  fa.  under 
which  the  sheriff  is  in  possession."  Yet  it  is  now  said  that  the  sheriff  was  not  in 
possession,  but,  on  the  contrary,  by  reason  of  the  supposed  withdrawal,  must  be 
treated  as  having  been  out  of  possession.  The  sheriffs  officer  swore  he  never  did  go 
out ;  and  the  order  consented  to  by  Withers  confirms  what  he  said. 

Bramwell,  B.  I  am  of  the  same  opinion,  though  not  without  some  doubt.  I  do 
not  found  my  judgment  upon  the  order :  I  think  the  order,  and  the  terms  of  it,  ought 
to  have  no  bearing  on  the  question.  In  my  opinion  an  order  consented  to  by  a  London 
agent  ought  to  be  considered  as  valid  as  though  consented  to  by  the  attorney  who  is 
to  be  bound  by  it.  Therefore  this  order  would  as  effectually  bind  the  parties  between 
whom  it  was  made  as  though  Withers  himself  had  consented  to  it.  But  Withers  is 
no  party  to  [533]  the  order,  and  is  therefore  not  bound  by  its  intrinsic  effect.  The 
distinction  I  desire  to  make  is, — that  if  Withers  himself  had  consented  to  the  order 
for  his  client,  saying,  "  My  client  insists  on  my  consenting  to  the  order  in  terms,  but 
I  do  not  admit  the  statement  in  the  order  to  be  true,"  he  would  not  have  been  bound 
by  it.  If  he  consented  without  making  such  a  stipulation,  it  would  be  a  very  dis- 
honest act  to  turn  round  and  say,  "  It  is  true  I  consented  as  attorney ;  as  attorney 
I  am  bound :  but  I  am  Withers,  and  as  Withers  I  deny  the  statement : "  and  I  should 
•  have  said  that  his  denial  ought  not  to  be  listened  to.  Here  the  order  was  consented 
to  by  his  agent,  and  therefore  we  have  nothing  to  do  with  the  consequences  which 
would  follow  from  his  personal  assent,  so  far  as  they  relate  to  his  honour  and 
character.  Suppose  he  had  been  ill  and  his  clerk  had  consented  to  an  order  contain- 
ing a  statement  that  "  the  goods  were  sold : "  Withers  might  well  say,  "  I  am  very 
sorry  for  this ;  my  clerk  has  agreed  to  a  statement  in  the  order  which,  if  I  had  been 
there,  I  never  should  have  consented  to :  it  was  untrue."  That  is  the  distinction 
I  am  endeavouring  to  draw.  The  order  is  as  binding  in  the  cause  for  the  purposes 
for  which  it  is  made  as  if  Withers  had  personally  consented  to  it ;  but  the  statement 
of  facts  ought  to  be  binding  on  him  in  his  private  capacity  only  so  far  as  he  could  be 
shewn  to  be  personally  responsible  for  it;  and  therefore  I  do  not  think  that  in  this 
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case  the  order  ought  to  have  any  effect  upon  his  rights.  I  quite  concur  with  my 
brother  Martin  that  nothing  could  be  more  disastrous  than  that  an  order  consented 
to  by  a  London  agent  should  be  less  binding,  or  different  in  its  effect  from  one 
consented  to  by  the  country  attorney. 

The  ground  upon  which  my  judgment  proceeds  is  this.  Mr.  Collier  says  there 
was  a  time,  after  the  bill  of  sale  was  given,  when  the  writ  was  no  longer  in  the  hands 
of  the  [534]  sheriff  to  be  executed, — when  the  sheriff,  though  in  possession  under  it, 
was  a  trespasser.  But,  notwithstanding  the  countermand,  the  officer  persisted  in 
continuing  in  possession.  The  facts  are — that  a  writ  of  fi.  fa.  is  put  into  the  hands  of 
the  sheriff  to  be  executed ;  he  seizes ;  and  is  afterwards  told  to  withdraw,  but  does 
not  do  so,  and  continues  in  possession  under  the  authority  of  the  writ,  and  the  person 
who  originally  put  the  writ  into  his  hands  for  execution  assents  to  it.  It  is  a  question 
that  has  arisen  for  the  first  time,  and  I  am  not  clear  about  it ;  but  it  appears  to  me 
that  the  ratification  which  the  execution  creditor  gave  to  what  is  said  to  have  been 
the  unauthorized  act  of  the  sheriff,  is  equivalent  to  a  withdrawal  of  the  countermand 
and  a  confirmation  of  the  act  of  the  sheriff.  Suppose,  immediately  after  Lisle  had 
got  the  order  to  withdraw,  A.  had  gone  to  the  officer  and  said,  "I  am  come  from 
Parker,  who  recalls  what  she  said :  continue  in  possession ; "  and  suppose  A.,  who 
brought  the  message,  had  not  been  authorized  by  Parker  to  do  it,  but  Parker,  upon 
hearing  it,  said,  "  I  am  very  glad  ;  I  will  ratify  all  A.  has  done  in  my  name,  and 
therefore  I  will  make  his  act  mine ;  "  it  seems  to  me,  on  principle,  and  according  to  the 
rule  laid  down  in  Wilson  v.  Tumman  (6  M.  &  G.  236 ;  see  p.  242),  that  in  such  case 
the  unauthorized  statement  of  A.  might  be  ratified  by  the  execution  creditor.  Why, 
then,  may  not  the  sheriff  say,  "I  have  got  your  orders,  but  I  will  not  withdraw. 
I  will  continue  to  act  under  the  writ."  And  if  the  execution  creditor  says,  as  in  the 
case  I  put  of  a  countermand  by  A.,  "  I  ratify  all  you  have  done,"  why  should  not  the 
act  of  the  officer  itself  be  good  ?  I  can  see  no  reason.  The  officer  not  having  with- 
drawn, as  he  was  ordered  to  do,  but  continuing  in  possession  in  the  name  of  Parker, 
and  Parker  subsequently  ratifying  his  act,  the  effect  is  to  cancel  the  original  order 
[535]  to  withdraw  and  to  make  the  entire  proceeding  by  the  officer  a  proceeding 
under  the  authority  of  Parker ;  so  that  the  writ  was  never  in  the  hands  of  the  sheriff 
not  to  be  executed,  because  the  order  not  to  execute  was  either  countermanded  or 
annihilated.  That  is  the  ground  upon  which  I  think  that  the  defendant  is  entitled  to 
the  verdict. 

Channell,  B.  I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.  I 
come  to  that  conclusion  very  much  upon  the  grounds  stated  by  my  brother  Bramwell. 
The  issue  is  whether  the  goods  were  the  goods  of  Withers  as  against  the  defendant's 
testator.  Now  up  to  the  1st  of  May  the  sheriff  was  in  possession  of  the  goods  under 
Parker's  execution.  There  was  a  bill  of  sale  to  Withers,  dated  the  14th  of  April  and 
executed  on  the  15th.  I  assume  that  the  sheriff  was  constructively  in  possession 
under  Withers'  writ  of  execution.  Now,  the  bill  of  sale  being  executed  on  the  15th 
of  April,  if  nothing  had  occurred  to  alter  the  position  of  Parker  the  bill  of  sale  could 
not  have  prevailed  against  Parker's  execution.  Then,  it  is  said,  on  the  1st  of  May, 
the  clerk  of  Parker's  attorney  wrote  two  letters,  which  came  to  Lisle,  the  officer  of 
the  sheriff;  that  they  amounted  to  a  direction  to  him  to  withdraw,  and  that  therefore 
the  writ  of  execution  was  at  an  end.  It  is  not  necessary  to  consider  what  would  have 
been  the  effect  if  Lisle,  or  Goddard  who  was  left  in  possession,  had  actually  withdrawn, 
or  what  would  have  been  the  state  of  things  if  a  sale  had  taken  place  before  the  4th 
of  May,  because  in  point  of  fact  Lisle  says  he  "never  did  withdraw."  He  cannot  be 
understood  as  meaning  only  that  he  did  not  withdraw  from  the  premises,  because  as 
he  was  holding  under  both  writs  there  was  no  doubt  that  he  did  not  in  fact  withdraw.  ' 
The  sheriff  continued  in  possession  with  the  full  assent  of  Parker,  and  it  appears  to 
me  that  what  [536]  took  place  amounted  to  a  countermand  by  Parker  of  the  direction 
to  withdraw  before  it  had  been  carried  into  effect.  That  left  the  parties  in  the  same 
situation  as  if  the  letters  of  the  1st  of  May  had  never  been  written  or  received.  I 
regret  that  I  am  not  able  to  attach  the  same  legal  importance  to  the  order  of  the  4th 
of  May  as  the  Lord  Chief  Baron  and  my  brother  Martin  have  done. 

Rule  discharged. 
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Mason  v.  Tucker.  May  11,  1859. — The  plaintiff,  who  lived  more  than  twenty  miles 
from  the  defendant,  sued  the  defendant  for  a  debt  of  151.,  for  which  a  plaint 
might  have  been  entered  in  a  County  Court,  and  was  nonsuited.  The  Judge  did 
not  certify  that  the  action  was  fit  to  be  tried  in  a  superior  Court.  Held,  that 
the  defendant  was  not  entitled  to  costs  as  between  attorney  and  client  by  9  &  10 
Vict.  c.  95,  s.  129. — Semble,  that  under  the  section  in  question  the  Judge  may 
certify  at  any  time  after  the  trial. 

[S.  C.  28L.  J.  Ex.  271.] 

The  writ  in  this  case  was  indorsed  to  recover  the  sum  of  151.  alleged  to  be  due  to 
the  plaintiff  for  commission  in  procuring  a  transfer  of  a  mortgage  for  the  defendant. 
The  declaration  was  for  work  and  labour  and  commission.  The  defendant  pleaded, 
except  as  to  51.,  never  indebted,  and  the  Statute  of  Limitations ;  and,  as  to  51.,  pay- 
ment into  Court.  After  issue  joined,  the  plaintiff  took  out  a  summons  to  shew  cause 
why  the  action  should  not  be  tried  before  the  sheriff,  which  was  opposed  by  the 
defendant ;  and  an  order  was  made  thereon  by  Martin,  B.,  on  the  29th  of  October, 
that  the  "  summons  should  be  dismissed,  the  plaintiff's  costs  to  be  taxed  on  the  higher 
scale  from  that  date  if  he  obtained  a  verdict."  The  defendant  resided  at  Bishop's 
Stortford,  more  than  twenty  miles  from  the  plaintiff.  The  cause  having  been  tried 
the  plaintiff'  was  nonsuited.  The  Master  taxed  the  defendant  his  costs  on  the  higher 
scale  as  between  attorney  and  client. 

Kerr  now  moved  for  a  rule  to  review  the  Master's  taxation.  The  9  &  10  Vict, 
c.  95,  s.  128,  gives  concurrent  jurisdiction  to  the  superior  Court  and  the  County  Court 
[537]  in  certain  cases,  and  enables  the  party  to  sue  in  either  at  his  option.  The 
129th  section  enacts  "that  if  any  action  shall  be  commenced  after  the  passing  of  this 
Act  in  any  of  her  Majesty's  superior  Courts  of  record  for  any  cause,  other  than  those 
lastly  hereinbefore  specified,  for  which  a  plaint  might  have  been  entered  in  any  Court 
holden  under  this  Act,  .  .  .  and  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as  between  attorney  and  client,  unless  the 
Judge  who  shall  try  the  cause  shall  certify  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  such  superior  Court."  The  causes  "lastly  hereinbefore 
specified"  are  the  causes  of  action  mentioned  in  the  128th  section. 

Hawkins  shewed  cause  in  the  first  instance.  The  causes  of  action  mentioned  in 
the  128th  section  and  referred  to  in  the  r29th  as  "lastly  hereinbefore  specified,"  are 
causes  of  action  not  arising  wholly  or  in  some  material  point  within  the  jurisdiction 
within  which  the  defendant  dwells  or  carries  on  his  business,  or  where  any  officer  of 
the  County  Court  is  a  party.  The  fact  that  the  plaintiff  dwells  more  than  twenty 
miles  from  the  defendant  forms  no  part  of  the  "  cause  of  action."  The  effect  of  the 
enactment  is  that  in  cases  where  the  plaintiff  might  have  sued  in  the  County  Court, 
and  the  action  is  brought  in  the  superior  Court,  if  the  plaintiff"  does  not  succeed  he 
must  pay  the  defendant's  costs  £is  between  attorney  and  client,  unless  the  Judge 
certifies  on  the  back  of  the  record  that  the  action  was  fit  to  be  brought  in  the  superior 

Court. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  to  review  the  taxation  must 
be  made  absolute.  It  is  quite  impossible  to  suppose  that,  while  the  128th  section 
gives  to  the  .'plaintiff  the  right  to  sue  in  the  superior  Court,  the  [538]  legislature,  by 
the  129th  section,  intended  to  subject  him  to  costs  as  between  attorney  and  client  if 
he  exercised  that  right. 

Martin,  B.  The  language  of  the  129th  section  is  evidently  meant  to  exclude  the 
case  where  the  parties  dwell  more  than  twenty  miles  from  each  other.  The  action 
was  one  very  proper  to  be  tried  in  a  superior  Court,  and  I  should  have  been  quite 
prepared  to  have  certified  now  if  it  had  been  necessary. 

Bramwkll,  B.  All  cases  "lastly  hereinbefore  specified"  are  excepted.  That 
includes  all  those  mentioned  in  the  128th  section. 

Watson,  B.,  concurred. 

Rule  absolute. 

Bedford  v.  Bagshaw.  May  6  &  9,  1859.— By  the  rules  of  the  Stock  Exchange  for 
1853,  the  committee  will  not  fix  a  settling  day  for  the  shares  in  a  mining 
Company,  or  permit  the  same  to  be  inserted  in  the  official  list,  unless  it  has  been 
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represented  to  them  that  the  subscription  list  is  full,  with  the  exception  of  such 
shares  as  are  reserved  for  special  purposes,  and  that  not  less  than  two-thirds  of 
the  scrip  have  been  paid  upon.  The  defendant,  one  of  the  directors  of  a  mining 
Company,  formed  to  consist  of  100,000  shares  of  11.  each  fully  paid  up,  having 
in  conjunction  with  others  falsely  and  fraudulently  caused  it  to  be  represented  to 
the  committee  of  the  Stock  Exchange  that  41,711  shares  had  been  allotted,  and 
that  49,9111.  was  in  the  hands  of  the  Company's  bankers,  having  been  paid  upon 
the  scrip,  40,000  shares  being  reserved  as  the  price  to  be  paid  for  certain  land, 
and  1 9,000  for  distribution  in  the  colony,  the  committee  caused  a  settling  day  to 
be  appointed  and  the  shares  to  be  quoted  in  the  official  list.  The  plaintiff  knowing 
the  rule  of  the  Stock  Exchange  and,  from  seeing  the  shares  quoted,  believing 
that  two-thirds  of  the  scrip  had  been  paid  upon,  bought  on  the  Stock  Exchange 
from  third  persons  200  shares  in  that  belief.  It  was  proved  that  no  more  than 
19,183  shares  were  allotted  and  only  7000  were  ever  paid  upon,  and  that  the 
defendant  knew  this  at  the  time  of  the  representation  to  the  Stock  Exchange. 
The  shares  turned  out  to  be  valueless.  Held,  that  an  action  was  maintainable 
by  the  plaintiff  against  the  defendant  for  the  false  and  fraudulent  representation 
made  by  him. 

[S.  C.  29  L.  J.  Ex.  59.     Overruled,  Peck  v.  Gurney,  1873,  L.  E.  6  H.  L.  377. 
Eeferred  to,  Sivift  v.  Winterhotham,  1873,  L.  E.  8  Q.  B.  253.] 

Declaration.  That  before  the  committing  of  the  grievances  the  defendant  and 
divers  other  persons  had  [539]  associated  themselves  together  as  a  Company  called 
"The  Lake  Bathurst  Australian  Gold  Mining  Company,"  established  or  alleged  to  be 
established  on  the  cost  book  system,  for  working  certain  deposits  of  alluvial  gold  and 
the  mines  of  gold  quartz  alleged  to  have  been  discovered  on  500  acres  of  freehold 
land  purchased  by  the  said  Company  in  Australia ;  and  the  defendant  and  the  said 
other  persons,  assuming  and  representing  themselves  to  be  the  board  of  management 
of  such  Company,  allotted  and  issued  divers  large  quantities  of  shares  of  and  in  the 
said  Company  ;  and  also  issued,  published  and  circulated,  for  the  purpose  of  inducing 
persons  to  take  shares  in  the  said  Company,  a  prospectus  and  advertisement,  in  which 
it  was,  amongst  other  things,  stated  and  represented  that  the  capital  of  the  Company 
was  100,0001.  in  100,000  paid  up  shares  of  11.  each,  without  any  further  call  or 
liability  :  that  before  and  at  the  time  of  issuing  the  prospectus,  and  from  thence  until 
this  suit,  it  was  publicly  known  and  understood,  as  the  defendant  well  knew,  and  as 
the  fact  was,  that  the  committee  of  the  Stock  Exchange  in  London  would  not  appoint 
a  settling  day  for  shares  in  any  mining  Company,  or  permit  the  same  to  be  inserted 
in  the  official  list  of  the  said  committee,  until  it  had  been  represented  to  the  said 
committee,  and  the  said  committee  had  been  induced  to  believe,  that  the  subscription 
list  of  such  Company  was  full,  with  the  exception  of  such  shares  as  might  be  reserved 
for  special  purposes,  that  not  less  than  two-thirds  of  the  scrip  had  been  paid  upon  and 
were  ready  to  be  issued,  and  that  there  was  no  impediment  to  the  settlement  of  the 
account :  that  the  defendant  and  the  said  other  persons,  in  order  to  procure  the 
insertion  of  the  shares  of  the  Company  in  the  official  list  of  the  committee,  and  to 
induce  the  committee  to  appoint  a  settling  day  for  the  said  shares,  and  to  induce 
persons  to  purchase  the  same  in  the  belief  that  their  inser-[540]-tion  in  the  said  list 
had  been  procured  by  fair,  honest  and  proper  means,  after  the  issuing  of  the  said 
shares  and  prospectus,  and  before  the  making  of  the  purchase  by  the  plaintiff  herein- 
after mentioned,  falsely  and  fraudulently  represented  to  the  said  committee  that 
40,000  shares  had  been  and  were  bona  fide  reserved  for  the  purpose  of  completing  the 
purchase  of  the  said  land,  that  19,289  shares  had  been  and  were  bona  fide  kept  for 
circulation  in  the  said  colony  of  Australia,  or  for  such  other  purposes  as  might  be 
resolved  upon  thereafter,  and  that  the  residue,  that  is  to  say  40,711  shares,  had  been 
paid  upon,  and  for  all  of  which  scrip  certificates  had  been  issued  or  were  ready  for 
delivery  :  and  in  order  to  induce  the  said  committee  to  believe  the  said  representations, 
the  defendant  and  the  said  other  persons  falsely  and  fraudulently  represented  to  the 
said  committee  that  the  produce  of  the  said  41,711  shares  had  been  received  by  them, 
and  was  then  in  the  hands  of  their  bankers  and  to  the  credit  of  the.  defendant  and  the 
said  other  persons  as  directors  of  such  Company ;  and  thereby  the  defendant  and 
the  said  other  persons,  for  the  purpose  and  to  the  intent  aforesaid,  induced  the  said 
committee,  and  the  said  committee  were  thereby  induced,  to  believe  the  said  repre- 
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sentations  to  be  true,  and  that  there  was  no  impediment  to  the  settling  of  the  account ; 
and,  influenced  by  and  acting  upon  such  belief,  the  said  committee  did,  before  the 
said  purchase  by  the  plaintiff  hereinafter  mentioned,  insert  the  shares  of  the  said 
Company  in  the  official  list  of  the  said  committee  and  appoint  a  settling  day  for  shares 
in  the  said  Company  :  that  afterwards,  and  before  this  suit,  and  whilst  the  shares 
continued  to  be  inserted  in  the  official  list,  the  plaintiff,  having  notice  of  the  prospectus 
and  advertisement,  and  having  seen  the  shares  quoted  and  inserted  in  the  official  list 
of  the  committee  of  the  Stock  Exchange,  and  believing  thereby  that  [541]  the  same 
had  been  admitted  and  inserted  in  such  official  list  by  fair,  honest  and  proper  means, 
and  that  the  subscription  list  of  the  Company  was  full,  with  the  exception  as  aforesaid, 
and  that  not  less  than  two-thirds  of  the  scrip  of  the  Company  had  been  paid  upon, 
and  either  had  been  issued  or  were  ready  to  be  issued,  and  relying  thereon,  was 
thereby  induced  to  purchase,  and  did  purchase,  in  the  Stock  Exchange  in  London, 
200  shares  in  the  Company  for  1001.,  and  paid  51.  for  commission  on  such  purchase; 
and  the  plaintiff"  from  the  time  of  such  purchase  has  held,  and  now  holds,  the  said 
shares  so  purchased  by  him  as  aforesaid,  the  same  being  shares  issued  by  the  defendant 
and  the  said  other  persons  as  aforesaid.  Averments :  that  the  defendant  at  the 
several  times  aforesaid,  by  the  several  representations  hereinbefore  mentioned,  deceived 
and  defrauded  the  plaintiff  in  this,  that  at  the  time  of  making  the  said  representations 
to  the  committee  of  the  Stock  Exchange,  or  at  the  time  when  the  shares  of  the 
Company  were  inserted  in  the  official  list  of  the  said  committee,  and  when  the  plaintiff 
saw  the  same  so  inserted,  or  at  any  other  time,  40,000  shares,  or  any  shares,  had  not 
been  bona  fide  reserved  for  the  purpose  of  completing  the  purchase  of  the  said  land, 
nor  had  the  19,289,  or  any,  shares  been  bona  fide  reserved  for  circulation  in  the  said 
colony,  nor  had  the  41,711  shares  or  two-thirds  of  the  said  scrip  been  subscribed  for 
or  paid  upon,  nor  were  the  same  issued  or  ready  for  delivery,  nor  had  the  produce 
thereof  been  received  by,  nor  was  it  in  the  hands  of,  the  said  bankers,  and  the  said 
shares  ought  not  to  have  been  inserted  in  the  official  list,  all  which  the  defendant 
always  well  knew.  By  means  whereof  &c.  There  was  a  second  count  for  falsely  and 
fraudulently  representing  that  the  Company  was  likely  to  be  a  safe  and  profitable 
undertaking. 

Pleas.  First:  Not  guilty.  Second:  That  the  plaintiff  [542]  was  not  induced  to 
purchase  the  shares  as  alleged.  Third,  to  the  first  count :  Denial  of  whatever  is 
therein  alleged  as  to  the  practice  or  proceedings  of  the  committee  of  the  Stock 
Exchange,  and  as  to  the  public  knowledge  and  understanding  thereof,  and  the 
knowledge  thereof  by  the  defendant.     Fifth  :  Statute  of  Limitations. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  Hilary  Term, 
the  plaintiff  proved  that,  having  seen  the  shares  of  "  The  Lake  Bathurst  Australian 
Gold  Mining  Company,  in  100,000  shares  of  11.  each,"  quoted  in  the  printed  list  of 
the  Stock  Exchange  and  in  the  newspapers,  finding  them  low  in  price,  and  knowing 
that  a  large  portion  of  the  capital  must  have  been  paid  up  to  entitle  them  to  such 
quotation,  he  bought  200  shares  for  1001.,  and  paid  51.  for  brokerage.  He  said  that 
he  believed  the  scheme  would  not  be  a  successful  one,  but  having  been  informed  by 
his  brokers  that  two-thirds,  of  the  capital  must  have  been  paid  up,  and  relying  on  the 
quotation  in  the  official  list,  he  felt  satisfied  that  there  would  be  sufficient  to  pay  the 
shareholder  15s.  a  share.  It  further  appeared  that  150  of  these  shares  had  been  issued 
to  Messrs.  Harvey  and  Iron,  the  persons  who  had  contracted  to  sell  to  the  Company 
the  land  mentioned  in  the  declaration  for  20,000  shares  and  20,0001.,  to  be  paid  by 
certain  instalments,  when  the  shares  should  have  been  allotted,  and  20,0001.  should 
have  been  paid  to  the  bankers  of  the  Company  ;  and  that  the  shares  had  been  delivered 
to  such  persons  under  an  agreement  that  they  should  not  send  them  into  the  market. 

It  appeared  from  the  evidence  of  the  secretary  that  the  defendant  was  present  as 
chairman  at  a  meeting  of  the  board  of  directors  on  the  16th  of  March,  1853,  when 
the  secretary  reported  that  19,183  shares  had  been  allotted  to  applicants,  but  only 
6748  had  up  to  that  time  been  actually  paid  upon ;  and  it  was  resolved  that  a  further 
allotment  of  [543]  14,500  shares  should  be  made;  and  as  it  appeared  that  notwith- 
standing such  extra  issue  the  requirements  of  the  Stock  Exchange  Committee  on  the 
granting  a  settling  day  would  still  not  be  met,  it  was  resolved  "  that  steps  be  taken  to 
issue  shares  to  the  public  to  the  amount  necessary,  and  that  in  the  meantime  the 
members  of  the  board  undertake  to  provide  the  funds,  to  be  repaid  by  the  sale  of  the 
shares."     At  a  meeting  of  the  board  on  the  10th  of  April,  at  which  the  defendant 
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presided,  it  was  ordered  that  Messrs.  Foster,  the  brokers  of  the  Company,  should 
apply  to  the  committee  of  the  Stock  Exchange  for  a  settling  day,  and  that  the 
following  letter  should  be  sent  to  the  secretary  of  the  Stock  Exchange,  which  was 
done  accordingly. 

"April  12. 

"  M.  Slaughter,  Esq.,  Secretary  to  the  Stock  Exchange. 

"  Sir, — In  reply  to  yours  of  the  10th,  I  beg  to  forward  you  the  following  particulars 
relating  to  the  above  Company.  That  41,711  shares  have  been  paid  up,  for  all  of 
which  scrip  certificates  have  been  issued  or  are  ready  for  delivery  on  application  at 
the  office  as  advertised  in  the  Times;  that  the  Company  have  made  a  reservation  of 
40,000  shares  for  the  purpose  of  completing  the  purchase  of  land  &c.,  as  agreed  on 
with  the  vendors,  which  shares  are  in  the  hands  and  under  the  control  of  the  directors, 
to  be  applied  to  that  purpose  only ;  that  the  residue  of  the  shares,  amounting  to 
19,289,  being  less  than  one-third,  are  kept  for  circulation  in  the  colony  or  such  other 
purposes  as  may  be  resolved  on  hereafter.  I  beg  also  to  enclose  two  certificates  from 
the  Company's  bankers,  &c.  It  will  be  seen  from  the  constitution  of  the  Company 
that  no  deed  is  required. — Yours  &c.,  "R  Poney,  Secretary." 

The  letter  was  accompanied  by  the  bankers'  certificates,  [544]  stating  that  40,9111. 
4s.  2d.  stood  to  the  credit  of  the  directors  of  the  Company  in  their  books. 

This  letter  was  in  answer  to  one  written  by  the  secretary  of  the  Stock  Exchange, 
as  follows. 

"Sir, — Application  having  been  made  to  the  committee  of  the  Stock  Exchange 
to  appoint  a  settling  day  in  the  shares  of  the  Lake  Bathurst  Australian  Gold  Mining 
Company,  I  beg  to  inform  you  that  in  such  cases  we  are  accustomed  to  require  from 
the  secretary  of  the  Company  a  certificate  to  the  effect  following ;  viz.  that  the  sub- 
scription list  is  full,  with  the  exception  of  such  shares  as  may  be  reserved  for  special 
purposes ;  that  not  less  than  two  thirds  of  the  scrip  have  been  paid  upon  and  all 
ready  to  be  issued,  and  that  the  period  publicly  advertised  for  signing  the  deeds  has 
expired.  In  addition  to  this  certificate  the  committee  require  that  the  Company's 
bankers  shall  acknowledge  to  have  received  funds  equal  in  amount  to  the  deposits 
on  the  two-thirds  scrip  issued.  May  I  therefore  request  the  favour  of  your  forwarding 
such  certificate  and  voucher  to  this  department,  with  any  information  on  the  subject 
which  you  may  deem  useful  and  satisfactory  to  the  committee. — Yours  &c., 

"E.  Poney,  Esq.  "M.  Slaughter,  Secy." 

Messrs.  Foster,  the  Company's  brokers,  at  the  same  time  applied  to  the  Committee 
for  General  Purposes  of  the  Stock  Exchange  to  fix  a  settling  day.  The  letter  of  the 
12th  of  April  was  considered  unsatisfactory,  and  the  committee  at  first  declined  to 
name  a  settling  day  ;  but  eventually,  after  further  communication  with  Messrs.  Foster, 
a  settling  day  was  appointed.  It  was  admitted  that,  with  the  exception  of  70001., 
the  whole  of  the  money  was  withdrawn  from  the  bankers  within  a  few  days  after  the 
12th  of  April,  and  that  no  more  than  7000  shares  were  ever  paid  upon.  [545]  The 
facts  having  been  discovered  by  the  committee  of  the  Stock  Exchange  in  December, 
185.3,  the  name  of  the  Company  was  erased  from  the  list  and  the  shares  ceased  to  be 
quoted.  It  was  proved  that  the  rules  of  the  Stock  Exchange  were  as  stated  in 
Mr.  Slaughter's  letter.  A  deposition  of  the  defendant,  sworn  in  the  matter  of  winding 
up  the  Company,  was  put  in,  in  which  he  stated  that  he  had  given  his  own  check  for 
30001.  to  enable  the  bankers  to  give  a  certificate  as  to  the  funds  of  the  Company,  to 
be  produced  to  the  Committee  of  the  Stock  Exchange  in  order  to  obtain  a  settling 
day,  and  that  he  got  a  friend  to  lend  10,0001.  for  the  same  purpose.  The  shares 
turned  out  to  be  valueless. 

On  this  evidence  the  defendant's  counsel  objected  that  there  was  no  evidence  to 
go  to  the  jury  :  that  it  appeared  that  the  letter  of  the  r2th  of  April  was  considered 
unsatisfactory  by  the  committee  of  the  Stock  Exchange  and  was  not  acted  upon,  and 
therefore  that  the  defendant  did  not  make  the  representation  that  induced  the  com- 
mittee to  insert  the  shares  in  the  list :  that  the  shares  purchased  by  the  plaintiff"  were 
issued  in  fraud  of  the  defendant  and  of  the  Company.  And  lastly,  that  the  representa- 
tion not  being  made  by  the  defendant  to  the  plaintiff  himself  was  not  a  ground  of  action. 
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The  jury,  under  the  direction  of  the  learned  Judge,  found  a  verdict  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

O'Malley,  in  this  term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
on  the  ground  that  there  was  no  evidence  of  such  a  representation  as  would  entitle 
the  plaintiff  to  recover :  that  the  committee  of  the  Stock  Exchange  did  not  act  on  the 
representations  of  the  defendant :  that  a  representation  made  to  the  committee  of  the 
Stock  Exchange  and  not  to  the  plaintiff,  or  the  public,  is  too  remote  to  ground  an 
action  upon ;  and  that  with  respect  to  [546]  1 50  of  the  shares  they  were  issued  in 
fraud  of  the  defendant  and  the  Company ;  or  why  the  judgment  should  not  be  arrested, 
on  the  ground  that  the  connection  between  the  act  complained  bf  and  the  act  of  the 
plaintiff  by  which  the  loss  was  sustained  does  not  sufficiently  appear. 

Bovill,  Holl  and  Tayler  shewed  cause.  First,  it  is  said  that  the  plaintiff  is  not 
entitled  to  recover,  because  the  shares  were  not  quoted  in  the  official  list  in  consequence 
of  the  representation  shewn  to  have  been  authorized  by  the  defendant,  but  in  conse- 
quence of  further  communications  made  by  the  brokers  of  the  nature  of  which  there 
was  no  evidence.  But,  unless  the  defendant  had  caused  the  false  representations  to 
be  made,  no  settling  day  would  have  been  appointed.  There  is  no  proof  that  the 
brokers  were  guilty  of  any  fraud  and  nothing  of  the  kind  can  be  presumed.  Many 
cases  shew  that  it  is  not  necessary,  in  order  to  constitute  a  cause  of  action,  that  the 
false  representation  should  have  been  made  immediately  to  the  party  who  acts  upon 
it.  It  is  enough  if  the  false  representation  is  made  with  the  intient  that  the  person 
to  whom  it  is  made  shall  make  it  public.  Polhill  v.  Walter  (3  B.  &  Ad.  114),  Levy  v. 
Langridge  (4  M.  &  W.  337)  and  Gerhard  v.  Bates  (2  E.  &  B.  476)  are  instances  of  the 
application  of  that  principle.  In  Pilmore  v.  Hood  (5  Bing.  N.  C.  97),  the  defendant, 
being  about  to  sell  a  public  house,  falsely  represented  to  B.,  who  had  agreed  to 
purchase  it,  that  the  receipts  were  1801.  a  month.  B.  having  to  the  knowledge  of  the 
defendant  communicated  this  representation  to  the  plaintiff,  who  became  the  purchaser 
instead  of  B.,  it  was  held  that  an  action  lay  against  the  defendant  at  the  suit  of  the 
plaintiff.  That  case  closely  resembles  the  present,  because  the  defendant  here  by 
fraud  induced  the  committee  of  the  Stock  Exchange  to  make  public  a  representation 
[547]  which  he  knew  to  be  false.  Scott  v.  Dixon  (Q.  B.  Hil.  T.  1 859)  is  an  authority 
in  favour  of  the  plaintiff.  [Bramwell,  B.  Another  point  is,  that  the  shares  bought 
by  the  plaintiff  ought  not  to  have  been  sold  by  the  parties  to  whom  they  were  issued, 
but  I  do  not  see  how  that  is  material.] 

O'Malley,  in  support  of  the  rule.  Scott  v.  Dixon  (Q.  B.  Hil.  T.  1859)  is  distin- 
guishable from  the  present  case,  because  there  the  defendant  put  a  written  document 
into  the  hands  of  the  brokers  to  be  shewn  to  the  persons  intending  to  become  purchasers. 
Here,  the  defendant  did  not  intend  that  the  particular  information  communicated  to 
the  committee  of  the  Stock  Exchange  should  be  made  public,  and  in  fact  it  was  never 
published  to  the  plaintiff.  [Bramwell,  B.  Suppose  a  lecturer  falsely  represented 
that  a  medical  student  had  attended  lectures,  and  upon  such  representation  the  student 
was  examined  and  got  his  diploma,  would  an  action  lie  by  a  person  who  afterwards 
employed  him.  Pollock,  C.  B.  There  it  is  made  a  condition  that  students  shall  not 
be  examined  without  having  attended  lectures.  The  attendance  is  a  sine  quk  non, 
but  not  a  causa  causans.] 

Martin,  B.  I  am  of  opinion  that  the  rule  must  be  discharged.  I  think  that  the 
case  is  concluded,  so  far  as  we  are  concerned,  by  the  proceedings  in  the  Exchequer 
Chamber  in  the  case  of  Seymour  v.  Bagshaw.{b) 

Bramwell,  B.  I  am  of  the  same  opinion.  The  judg-[548]-ment  in  the  Exchequer 
Chamber  in  Seymour  v.  BagsJiaw  did  not  pass  sub  silentio.  I  consider  myself  concluded 
by  it.  I  entirely  approve  of  the  case  of  Scott  v.  Dixon,  but  I  think  that  this  case  is 
distinguishable  from  it.  It  would  be  a  strong  thing  to  hold  that  if  a  man  makes  a 
verbal  untrue  statement  to  any  person,  as,  for  instance,  that  the  shares  in  a  particular 
Company  are  a  valuable  security,  if  that  person  buys  and  recommends  his  friends  to 
buy,  that  he  is  to  be  liable  to  any  one  who  buys  on  the  faith  of  such  representation. 
But  it  is  not  a  bad  rule  that  a  person  who  makes  a  fraudulent  representation,  which  is 

(b)  18  C.  B.  903.  This  case  was  tried  before  Jervis,  C.  J.,  in  Trinity  Vacation, 
1855,  when  a  verdict  was  found  for  the  plaintiff.  A  bill  of  exceptions  was  tendered 
and  the  case  afterwards  came  before  the  Exchequer  Chamber,  and  ultimately,  in  June 
1858,  the  judgment  was  affirmed  in  the  House  of  Lords  without  argument. 
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intended  to  be  generally  circulated,  shall  be  liable  to  any  person  injured  by  acting 
upon  it  however  remote  the  consequences  may  be.  If  the  rule  is  wrong  it  must  be 
questioned  in  a  Court  of  Appeal. 

Pollock,  C.  B.  I  also  think  that  the  rule  must  be  discharged.  There  was 
evidence  to  go  to  the  jury.  The  defendant  acted  fraudulently,  and  made  representa- 
tions to  the  committee  of  the  Stock  Exchange  with  a  view  to  induce  persons  to  believe 
the  existence  of  a  particular  state  of  things  as  to  these  shares.  All  persons  buying 
shares  on  the  Stock  Exchange  must  be  considered  as  persons  to  whom  it  was  con- 
templated that  the  representation  would  be  made.  I  am  not  prepared  to  lay  down, 
as  a  general  rule,  that  if  a  person  makes  a  false  representation  every  one  to  whom  it 
is  repeated,  and  who  acts  upon  it,  may  sue  him.  But  it  is  a  different  thing  where  a 
director  of  a  Company  procures  an  artificial  and  false  value  to  be  given  to  the  shares 
in  the  Company  which  he  professes  to  offer  to  the  public.  Generally,  if  a  false  and 
fraudulent  statement  is  made  with  a  view  to  deceive  the  party  who  is  injured  by 
it,  that  affords  a  ground  of  action.  But  I  think  that  there  must  always  be  this 
evidence  against  the  person  to  be  charged,  viz.  that  the  plaintiff  was  one  of  the  [549] 
persons  to  whom  he  contemplated  that  the  representation  should  be  made,  or  a  person 
whom  the  defendant  ought  to  have  been  aware  he  was  injuring  or  might  injure.  If  a 
director  of  a  Company,  one  of  the  persons  who  puts  the  shares  forth  into  the  world, 
deliberately  adopts  a  scheme  of  falsehood  and  fraud,  the  effect  of  which  is  that  parties 
buy  the  shares  in  consequence  of  the  falsehood,  I  should  feel  no  difficulty  in  saying 
that  in  such  case  an  action  is  maintainable. 

Rule  discharged. 

Cornish  v.  Abington.  April  29,  1859. — If  any  person,  by  actual  expressions  or  by 
a  course  of  conduct,  so  conducts  himself  that  another  may  reasonably  infer  the 
existence  of  an  agreement  or  licence,  and  acts  upon  such  inference,  whether  the 
former  intends  that  he  should  do  so  or  not,  the  party  using  that  language,  or 
who  has  so  conducted  himself,  cannot  afterwards  gainsay  the  reasonable  inference 
to  be  drawn  from  his  words  or  conduct. — C,  the  foreman  of  the  plaintiff,  a 
lithographic  printer,  employed  by  him  to  get  orders  for  printing,  being  desirous 
of  publishing  certain  maps  and  other  works  for  himself,  agreed  with  the  defen- 
dant, a  publisher,  to  supply  maps,  &c.,  to  him  to  be  sold  on  commission.  He  then 
entered  an  order  as  from  the  defendant  in  the  plaintiff's  order  book.  Maps  and 
other  goods  were  supplied  to  the  defendant  from  the  plaintiff's  premises,  some  of 
them  accompanied  by  delivery  notes  requesting  the  defendant  to  receive  the 
goods  from  the  plaintiff.  Eeceipts  to  the  same  effect  were  signed  by  the  defen- 
dant. The  plaintifi"  made  out  an  account  amounting  to  1081.,  charging  the 
defendant,  and  handed  it  to  G.,  who  shewed  it  to  the  defendant.  The  defendant 
accepted  bills  for  a  part  of  the  amount  of  this  account  and  gave  the  balance  in 
cash  to  G.,  who  handed  the  cash  and  bills  to  the  plaintiff.  Other  goods  being 
supplied,  the  plaintiff  sent  the  invoice  of  them  to  the  defendant  charging  him 
with  the  price.  The  defendant  applied  to  G.  for  an  explanation,  and,  on  being 
told  by  G.  that  it  was  a  mistake,  took  no  steps  to  inform  the  plaintiff.  The  jury 
found  that  the  defendant  did  not  authorize  G.  to  use  his  name  in  ordering  the 
goods ;  but  that  from  the  manner  in  which  the  defendant  had  acted  the  plaintiff 
believed  that  he  was  selling  the  goods  to  the  defendant.  Held,  that  the  defendant 
was  liable  to  the  plaintiff  for  the  price  of  the  goods. 

[S.  C.  28  L.  J.  Ex.  262;  7  W.  R.  504.  Applied,  Thomas  v.  Brown,  1876,  1  Q.  B.  D. 
722.  Referred  to,  Sarat  Ghuiider  Dey  v.  Gopal  Chunder  Laha,  1892,  L.  R.  19  Ind. 
Ap.  217  ;  Henderson  v.  Williams,  [1895]  1  Q.  B.  533.] 

Debt  for  goods  sold  and  delivered,  work  done  and  materials  provided,  and  on 
accounts  stated. 

Pleas  (inter  alia).     Never  indebted  and  payment. 

Whereupon  issues  were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London  after  last  Michaelmas 
Term,  it  appeared  that  in  1856  the  plaintiff,  a  lithographic  printer,  took  into  his 
employment  one  Gover  to  superintend  the  printing  and  take  orders  for  printing, 
at  a  salary  of  35s.  a  week.    The  defendant  was  a  [550]  publisher.    The  plaintiff  stated 
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that  the  first  order  on  the  defendant's  account  came  fromGover.  In  September,  1857, 
the  plaintiff  made  out  an  account  against  the  defendant,  charging  him  with  1081.  for 
printing  maps,  and  gave  it  to  Gover,  who  handed  the  account  to  the  defendant. 
Gover  brought  the  plaintiff  two  bills,  one  for  301.  and  the  other  for  401.,  and  the 
balance  in  cash.  The  bills  when  produced  appeared  to  be  drawn  by  the  plaintiff  and 
accepted  by  the  defendant :  they  were  duly  paid  at  maturity.  Afterwards  some  more 
printing  was  done  by  the  plaintiff,  who  also  supplied  the  paper.  Some  of  the  goods 
were  accompanied  by  delivery  notes,  as  follows  : — 

"Mr.  Abington. 
"  Please  to  receive  50  '  Coloured  Panoramic  View,'  300  '  Panoramic  View.' — From 

"William  Cornish." 

Corresponding  receipts  were  signed  by  the  defendant.  In  other  instances  the 
delivery  notes  were  from  Gover.  The  plaintiff  said  that  he  did  not  supply  the  goods 
on  the  credit  of  Gover.  Gover  left  the  plaintiffs  service  in  March  1858.  About  two 
months  afterwards  the  plaintiff  called  on  the  defendant  to  ask  him  when  it  would  be 
convenient  to  settle  his  paper  account.  The  defendant  said  he  knew  nothing  about 
it.  The  plaintiff  asked  if  he  had  not  received  the  paper  and  the  account.  The  defen- 
dant said  he  had  had  no  transactions  with  the  plaintiff :  he  owed  the  money  to  Gover. 
He  admitted  that  he  had  received  the  invoice  of  the  paper,  which  amounted  to  291., 
and  produced  it.  This  invoice  charged  the  defendant  as  debtor  to  the  plaintiff.  The 
plaintiff  said,  "  I  have  received  large  sums  of  money  from  you."  The  defendant  said, 
"  I  have  received  large  sums  of  money  for  Gover,  and  handed  the  money  to  him." 
Gover  being  re-called  stated,  that  as  the  plaintiff  would  not  allow  him  to  publish 
himself,  he  told  the  defendant  he  was  about  to  publish  a  Map  of  India,  and  that  as 
the  plaintiff  [551]  would  not  allow  him  to  have  it  printed  at  his  oflBce  it  must  be 
entered  in  the  defendant's  name,  to  which  the  defendant  said  he  had  no  objection,  and 
he  accordingly  took  the  order.  Gover  also  said  that  he  used  to  supply  paper  to  the 
defendant  and  to  produce  to  the  defendant  receipts  from  the  plaintiff,  shewing  that  he 
was  paying  ready  money. 

The  defendant  stated,  that  in  1856  and  1857  Gover  had  applied  to  him  to 
publish  various  works  and  maps  for  himself,  which  the  defendant  agreed  to  on  receiv- 
ing the  usual  commission,  and  that  he  had  paid  over  to  Gover  the  proceeds  of  the 
sales  only  deducting  the  commission.  That  on  receiving  the  invoice  for  the  paper  in 
January  1858,  he  asked  Gover  for  an  explanation.  Gover  said:  "That  fool  Cornish 
has  been  making  out  invoices  himself  and  has  charged  you  instead  of  me.  I  will 
see  him  on  the  subject :  he  will  at  once  see  that  it  is  an  error,  and  you  will  hear  no 
more  about  it"  The  defendant  said  that  he  was  satisfied  with  this  explanation, 
and  he  heard  no  more  about  it  till  the  interview  with  the  plaintiff  above  mentioned. 
The  defendant  said  that  Gover  had  no  authority  to  pledge  his  credit  to  the  plaintiff. 
It  was  not  disputed  that  as  between  Gover  and  the  defendant  the  account  was 
settled. 

The  learned  Judge  suggested  that  a  count  in  trover  should  be  added.  The 
defendant's  counsel  submitted  that  there  was  no  evidence  of  a  conversion.  The 
learned  Judge  asked  the  jury ;  first,  did  the  defendant  authorize  Gover  to  use  his 
name  in  ordering  the  work  to  be  done  1  The  jury  answered  this  question  in  the 
negative.  Secondly  :  was  the  manner  in  which  the  defendant  signed  the  receipts  such 
as  to  induce  the  plaintiff  to  think  that  he  was  buying  the  goods  on  his  own  account? 
The  jury  found  that  it  was.  Upon  which  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

[552]  Shee,  Serjt.,  in  Hilary  Term  (Jan.  12),  obtained  a  rule  to  enter  a  verdict  for 
the  defendant,  on  the  ground  that  there  was  no  evidence  to  support  the  plaintiff's 
claim,  either  on  the  record  as  it  originally  stood,  or  as  amended  by  the  Judge  at  the 
trial ;  that  the  Judge  had  no  power  to  add  the  count  in  trover,  or  that  such  power 
should  not  have  been  exercised.  Or,  if  the  Court  should  think  that  the  count  in  trover 
was  properly  added,  why  the  plaintiff  should  not  pay  to  the  defendant  such  costs  as 
the  Court  should  think  fit. 

Prentice  now  shewed  cause.  If  Gover  obtained  the  goods  from  the  plaintiff  by 
false  pretences  the  property  in  them  remains  in  the  plaintiff,  and  he  is  entitled  to 
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recover  in  trover.  But  the  plaintiff  is  entitled  to  a  verdict  on  the  declaration  as  it 
stood  originally.  Gover  was  a  foreman  in  the  employment  of  the  plaintiff.  The 
evidence  shews  that  the  defendant  knew  who  he  was.  Gover  entered  orders  in  the 
order  book  which  purport  to  be  on  account  of  the  defendant.  The  defendant  received 
the  goods,  and  so  conducted  himself  as  to  induce  the  plaintiff  to  believe  that  he  was 
buying  the  goods  on  his  own  account.  The  case  falls  within  the  principle  laid  down 
in  Fickard  v.  Sears  (6  A.  &  E.  469)  and  Gh-egg  v.  JVells  (10  A.  &  E.  90.  See  also  Clarke 
V.  Hart,  7  H.  L.  633),  that  "where  one  by  his  words  or  conduct  wilfully  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  the  existence  of  a  different  state  of  things  as  existing  at  the  same 
time."  [Bramwell,  B.  I  am  not  sure  that  "  wilfully,"  in  the  rule  referred  to,  means 
anything  more  than  "  voluntarily."]  To  [553]  say  the  least,  the  defendant  acted  very 
negligently,  if  not  improperly.  In  Freeman  v.  Cooke  (2  Exch.  654)  Parke,  B.,  in 
delivering  the  judgment  of  the  Court,  pointed  out  that  "if,  whatever  a  man's  real 
meaning  may  be,  he  so  conducts  himself  that  a  reasonable  man  would  take  the  repre- 
sentation to  be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representation  would  be  equally  precluded 
from  contesting  its  truth  ;  and  conduct  by  negligence  or  omission,  where  there  is  a 
duty  cast  upon  a  person  by  usage  of  trade  or  otherwise  to  disclose  the  truth,  may 
often  have  the  same  effect."  [Pollock,  C.  B.  Here  the  sending  of  the  invoice  charg- 
ing the  defendant  says  distinctly,  "  Sir,  I  am  furnishing  these  goods  on  your  account."] 
In  Kingsfoi'd  v.  Merry  (1  H.  &  N.  503)  the  delivery  order  was  obtained  by  fraud. 
[Bramwell,  B.  That  case  was  not  put  by  the  defendant's  counsel  on  the  ground  that 
the  plaintiff  had  in  truth  licensed  the  conduct  of  the  defendant.]  The  count  in  trover 
was  properly  added.  [Martin,  B.  The  question  is,  whether  the  plaintiff  ought  not  to 
pay  all  the  costs  of  the  trial.  He  gets  the  benefit  of  a  fresh  action  in  tort.]  Assum- 
ing that  trover  is  maintainable,  the  plaintiff  is  at  liberty  to  waive  the  tort  and  sue  for 
goods  sold  and  delivered  :  Foster  v.  Stewart  (3  M.  &  Sel.  191),  Smith  v.  Hodson  (4  T.  R. 
211 ;  and  see  2  Smith's  Leading  Cases,  p.  100). 

J.  J.  Powell  (with  whom  was  Lush),  in  support  of  the  rule.  First,  suppose  Gover 
was  the  plaintiff's  agent.  The  plaintiff  has  been  paid  :  he  received  the  bills  of 
exchange  through  Gover,  which  shews  that  Gover  was  the  authorized  agent  of  the 
plaintiff  to  receive  payments.  The  plea  of  payment  was  therefore  proved,  because  it 
was  shewn  that,  [554]  as  between  Gover  and  the  defendant,  the  account  was  settled. 
[Martin,  B.  To  sustain  the  plea  of  payment,  a  payment  to  Gover  as  agent  of  the 
plaintiff  must  be  shewn.]  Secondly,  suppose  that  Gover  was  dealing  as  principal.  If 
the  plaintiff  chooses  to  come  forward  and  say  that  he  is  an  agent,  he  must  take  to  the 
account  subject  to  all  rights  against  Gover:  Gewge  v.  Clagett  (7  T.  E.  359).  [Bram- 
well, B.  Gover  had  no  right  to  receive  payments  for  the  plaintiff.  What  is  there  to 
shew  that  the  plaintifif"  acted  so  as  to  hold  out  Gover  as  a  person  having  such  authority  1  ] 
The  defendant  did  not  know  that  Gover  was  not  the  principal.  [Channell,  B.  I 
suppose  you  would  say  he  was  agent  for  all  purposes,  or  agent  for  none ;  if  he  was 
agent  for  all  purposes  the  rules  as  to  undisclosed  principals  apply.]  The  plaintiff  was 
not  induced  to  supply  the  goods  by  the  signing  of  the  receipts. 

Pollock,  C.  B.  At  the  trial  the  jury  found  that  the  defendant  so  conducted 
himself  as  to  induce  the  plaintifif  to  believe  that  he  was  dealing  with  the  defendant. 
Therefore  the  rule  must  be  discharged.  My  brother  Martin  had  some  doubt  whether 
any  case  had  gone  to  the  extent  of  deciding  that  a  party  might  be  liable  where  he  had 
no  intention  of  creating  the  erroneous  impression,  and  gave  the  plaintiff  liberty  to 
amend  by  inserting  a  count  in  trover.  But  we  are  all  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  without  having  recourse  to  the  count  in  trover,  under  the  count 
for  goods  sold  and  delivered.  The  ground  of  my  opinion  is  this  : — The  jury  having 
found  that  the  defendant,  whether  intentionally  or  not,  led  the  plaintiff  to  form  an 
opinion  that  he  was  dealing  with  the  defendant,  and  induced  him  to  furnish  goods 
to  the  defendant,  the  defendant  must  pay  him  for  them.  No  exception  is  taken  [555] 
to  the  finding  of  the  jury.  In  the  course  of  the  proceedings  the  plaintiff  sent  an 
invoice  to  the  defendant,  charging  the  defendant  as  debtor  to  him  for  the  price  of  the 
goods.  The  defendant  called  on  Gover  for  an  explanation.  Gover  replied,  "  That 
fool  Cornish  has  been  making  out  invoices  himself,  and  has  charged  you  instead  of 
me."     The  sending  of*the  invoice  was  equivalent  to  notice  that  the  defendant  was  not 
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dealing  with  Gover,  but  with  the  plaintiff.  If,  after  that,  the  defendant  chose  to  accept 
the  explanation  of  Gover,  when  he  ought  not  to  have  been  satisfied  without  com- 
munication with  the  plaintiff,  he  must  take  the  consequences.  Lord  Wensleydale,  in 
Freeman  v.  Cooke  (2  Exch.  654),  commenting  on  the  earlier  case  of  Pickard  v.  Sears 
(6  A.  &  E.  469),  pointed  out  a  limitation  of  the  application  of  the  rule ;  viz.  that  "  in 
most  eases  to  which  the  doctrine  in  Pickard  v.  Sears  is  to  be  applied,  the  representation 
is  such  as  to  amount  to  the  contract  or  licence  of  the  party  making  it."  No  doubt, 
unless  the  representation  amounts  to  an  agreement  or  licence,  or  is  understood  by  the 
party  to  whom  it  is  made  as  amounting  to  that,  the  rule  would  not  apply  ;  but  although 
the  case  of  Freeman  v.  Cooke  limited  the  application  of  the  rule  to  this  extent,  the 
Court  point  out  that  the  word  "  wilfully,"  in  the  rule  as  laid  down  in  Pickard  v.  Sears, 
means  nothing  more  than  "  voluntarily."  Lord  Wensleydale,  perceiving  that  the  word 
"  wilfully  "  might  be  read  as  opposed  not  merely  to  "  involuntarily  "  but  to  "  uninten- 
tionally," shewed  that  if  the  representation  was  made  voluntarily,  though  the  efiect 
on  the  mind  of  the  hearer  was  produced  unintentionally,  the  same  result  would  follow. 
If  a  party  uses  language  which,  in  the  ordinary  course  of  business  and  the  general 
sense  in  which  words  are  understood,  conveys  a  certain  meaning,  [556]  he  cannot 
afterwards  say  he  is  not  bound  if  another,  so  understanding  it,  has  acted  upon  it. 
If  any  person,  by  a  course  of  conduct  or  by  actual  expressions,  so  conducts  himself 
that  another  may  reasonably  infer  the  existence  of  an  agreement  or  licence,  whether 
the  party  intends  that  he  should  do  so  or  not,  it  has  the  effect  that  the  party  using 
that  language,  or  who  has  so  conducted  himself,  cannot  afterwards  gainsay  the  reason- 
able inference  to  be  drawn  from  his  words  or  conduct.  In  the  present  case  the  plaintiff 
had  distinctly  given  notice  that  he  understood  that  the  defendant  was  dealing  with 
him.     The  defendant  gave  no  answer.     He  ought  to  have  sent  back  the  invoice. 

Bramwell,  B.  The  question  is  whether  the  verdict  was  satisfactory.  I  think  it 
was  quite  right.  It  is  a  strong  fact  that  the  plaintiff  for  a  long  time  supposed  himself 
to  be  dealing  with  the  defendant.  When  this  was  brought  to  the  attention  of  the 
defendant  he  was  content  to  take  the  word  of  the  servant  who  was  defrauding  his 
master.  Taking  the  finding  of  the  jury,  that  the  plaintiff  supposed  that  he  was 
dealing  with  the  defendant,  and  that  the  defendant's  conduct  was  such  as  reasonably 
to  induce  that  belief,  then  the  rule  referred  to  by  the  Lord  Chief  Baron  applies.  The 
rule  is,  that  if  a  man  so  conducts  himself,  whether  intentionally  or  not,  that  a  reason- 
able person  would  infer  that  a  certain  state  of  things  exists  and  acts  on  that  inference, 
he  shall  be  afterwards  estopped  from  denying  it.  That  being  so,  there  was  a  primS, 
facie  case  against  the  defendant.  I  am  inclined  to  agree  with  Mr.  Powell  that  the 
estoppel  applies  to  the  entire  transaction.  But  the  case  is  not  in  the  dilemma  presented 
by  him,  that  Gover  had  either  a  general  authority  or  none  at  all.  He  may  have  had 
a  partial  authority.  Mr.  Powell  says  that  he  had  received  both  bills  and  money  for 
[557]  the  plaintiff  in  settlement  of  the  former  account.  Now,  if  the  defendant  had 
handed  the  price  of  the  goods  in  money  to  Gover  the  case  might  have  been  different ; 
but  he  settled  the  amount  in  account  with  him ;  and  there  is  no  ground  for  saying 
that  Gover  had  authority  to  do  that,  or  that  the  plaintiff  so  conducted  himself  as  to 
induce  the  defendant  to  believe  that  he  had.  As  to  the  last  count,  I  think  that  if 
any  costs  have  been  occasioned  by  the  amendment  the  defendant  ought  to  have  them. 

Channeij>,  B.  I  am  of  the  same  opinion.  My  brother  Martin  is  satisfied,  and 
I  agree  with  him  in  thinking  the  finding  of  the  jury  right.  Applying  the  doctrine 
enunciated  in  Freeman  v.  Cooke  to  the  facts  of  the  present  case,  there  was  clearly 
evidence  to  support  the  count  for  goods  sold  and  delivered.  Then,  taking  the  defen- 
dant to  be  the  purchaser  of  the  goods,  has  he  discharged  himself  1  I  think  not. 
Where  payment  to  an  agent  is  relied  upon  as  payment  to  a  principal,  the  authority  of 
the  agent  to  receive  payment  must  be  shewn.  Here  there  was  none  in  point  of  fact. 
If  any  is  to  be  presumed  it  must  be  gathered  from  what  was  done  by  the  plaintiff  as 
a  recognition  of  Cover's  authority.  I  do  not  say  that,  if  there  had  been  a  payment 
to  Gover  in  money  or  by  bills,  there  would  have  been  no  evidence  against  the  plaintiff" 
of  his  authority  to  receive  payment  in  that  way.  But  there  was  nothing  but  a  settle- 
ment in  account  between  Gover  and  the  defendant.  It  is  unnecessary  to  consider  the 
count  in  trover.  It  appears  to  me  that  the  addition  of  that  count  occasioned  no 
expense  to  the  defendant,  and  is  no  ground  for  the  allowance  of  any  costs.  It  occasioned 
no  additional  expense  at  the  trial,  nor  has  it  caused  any  here  to-day. 

Martin,  B.     There  is  no  reason  to  suppose  that  the  [558]  defendant  acted  other- 
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wise  than  as  an  honest  man,  and  the  case  is  somewhat  hard  upon  him.  We  ought, 
when  he  is  called  upon  to  pay  a  second  time,  to  see  that  he  is  clearly  liable.  No 
reflection  can  be  cast  on  the  plaintiff"s  conduct ;  there  was  no  negligence  or  misconduct 
of  any  sort  on  his  part.  Gover  was  taken  into  the  plaintiff's  employ  in  1857.  He 
dealt  with  Abington,  and  entered  the  transactions  in  Cornish's  books  as  between 
Cornish  and  Abington.  Cornish  was  paid  by  two  bills  drawn  by  him  and  accepted 
by  Abington.  It  was  communicated  to  Abington  that  he  was  treated  as  the  buyer  of 
the  goods.  He  takes  no  notice,  except  by  communicating  with  Gover.  Abington  went 
on  dealing  with  Gover,  knowing  that  he  was  Cornish's  foreman,  and  dealing  with  him 
as  if  he  were  a  principal,  receiving  from  time  to  time  articles  in  which  his  master 
dealt.  The  goods  were  accompanied  by  delivery  notes  from  Cornish  which  were 
signed  by  Abington.  It  was  said  that  coming  from  a  printer  or  publisher  the  delivery 
notes  could  not  be  treated  as  shewing  who  was  the  vendor.  But  witnesses  said  it 
would  be  quite  irregular  if  the  notes  did  not  shew  from  whom  the  goods  really  came 
as  owner.  In  other  cases  the  party  estopped  has  intended  to  produce  the  false 
impression.  Here,  however,  I  believe  that  the  defendant  did  not  intend  to  produce 
any  false  impression  on  the  mind  of  the  plaintiff.  Then  it  was  said  that  the  goods 
were  paid  for.  But  the  defendant  never  paid  or  intended  to  pay  this  debt,  of  which 
he  was  ignorant. 
Kule  discharged. 

[559]    Easter  Vacation,  22  Vict.    In  the  Exchequer  ChaxMber. 
(Appeal  from  the  Court  of  Exchequer.) 

Williams  v.  Smith.  May  17,  1859. — Held  in  the  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Exchequer,  that  the  1st  section  of  "The  Mercantile  Law 
Amendment  Act,  1856,"  does  not  apply  to  cases  where  the  writ  of  execution  has 
been  delivered  to  the  sheriff  before  that  Act  passed. 

[S.  C.  28  L.  J.  Ex.  286  ;  5  Jur.  (N.  S.)  1 107  ;  7  W.  R.  503.  Referred  to,  In  re  Cochran's 
Estate;  De  Wolfy.  Lindsell,  1868,  L.  R.  5  Eq.  212.  Adopted,  Hough  v.  Windus,  1884, 
12  Q.  B.  D.  235.] 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Exchequer,  making  absolute 
a  rule  to  enter  the  verdict  for  the  defendant  pursuant  to  leave  reserved  at  the  trial 
(reported  2  H.  &  N.  443).  The  case  stated  on  appeal  was  (so  far  as  material)  as 
follows : — 

This  was  an  interpleader  issue,  to  try  whether  thirteen  steers  were,  on  the  9th  day 
of  December,  1856,  the  property  of  plaintiff,  as  against  the  defendant,  an  execution 
creditor  of  one  Daniel  Selwyn.  The  issue  was  tried  at  the  Spring  Assizes,  1857,  for 
the  county  of  Gloucester,  before  Willes,  J. 

Upon  the  trial  it  was  proved  that  a  writ  of  fi.  fa.,  at  the  suit  of  the  defendant 
against  the  said  Daniel  Selwyn,  issued  on  the  24th  day  of  April,  1856,  for  an  amount 
greater  than  the  value  of  the  steers,  viz.  for  991.  19s.  6d.  On  the  9th  day  of  May, 
1856,  a  levy  was  made  on  the  goods  of  the  said  Daniel  Selwyn  under  the  said  writ  and 
the  sum  of  21.  10s.  was  realized  thereunder ;  and  the  said  writ  remained  in  the  hands 
of  the  sheriff  of  Gloucestershire  unexecuted  and  unsatisfied  (save  as  aforesaid)  until 
the  seizure  by  him  of  the  steers  as  hereinafter  mentioned.  In  the  month  of  June, 
1856,  the  said  Daniel  Selwyn  purchased  the  steers,  the  subject  of  the  said  issue,  and 
had  such  steers  in  the  [560]  county  of  Gloucester  within  the  bailiwick  of  the  said 
sheriff  of  Gloucestershire,  and  liable  to  seizure  under  the  said  writ  of  fi.  fa.,  in  the  said 
month  of  June  1856.  On  the  26th  day  of  August  following  the  steers  were  bought 
by  the  plaintiff  from  the  said  Daniel  Selwyn,  not  in  market  overt  but  within  the  said 
sheriff's  bailiwick.  On  the  9th  day  of  December,  1856,  the  steers  were  seized  by  the 
sheriff  of  Gloucestershire,  within  his  bailiwick,  under  the  said  writ  of  fi.  fa.  at  the  suit 
of  John  Smith,  the  above  named  defendant,  as  and  for  the  goods  of  the  said  Daniel 
Selwyn.  On  the  part  of  the  plaintiff  evidence  was  given  that  he  purchased  the  cattle 
for  a  valuable  consideration  and  bona  fide. 

The  learned  Judge  left  the  question  to  the  jury,  who  found  that  the  sale  was  bona 
fide,  and  thereupon  his  lordship  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
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the  defendant  to  move  to  enter  the  verdict  for  him,  on  the  ground  that,  the  writ  of 
fi.  fa.  having  been  delivered  to  the  sheriff  previously  to  the  passing  of  the  19  &  20  Vict. 
0.  97,  the  first  section  of  that  statute  did  not  apply  to  the  present  case. 

Pigott,  Serjt.  (H.  James  with  him),  for  the  plaintiff.  The  writ  of  fi.  fa.  not  having 
been  executed  at  the  time  the  19  &  20  Vict.  c.  97,  passed,  the  plaintiffs  title  to  the 
goods  is  rendered  valid  by  the  first  section  of  that  Act.  The  object  of  the  legislature 
was  to  remedy  the  inconvenience  of  a  bona  fide  purchase  being  defeated  by  the  previous 
delivery  of  a  writ  of  fi.  fa.  to  the  sheriff.  At  common  law  a  fi.  fa,  had  relation  to  its 
teste,  and  bound  the  goods  from  that  time.  This  relation  being  productive  of  great 
mischief  to  purchasers,  the  29  Car.  2,  c.  3,  s.  16,  enacted,  that  a  writ  of  execution  should 
only  bind  the  goods  from  the  time  of  its  delivery  to  the  sheriff.  That  in  some  measure 
[561]  remedied  the  mischief,  but  the  object  of  the  19  &  20  Vict.  c.  97,  s.  1,  was  to  put 
an  end  to  all  inquiry  as  to  when  the  writ  was  delivered  to  the  sheriff.  Unless  that 
statute  be  construed  as  applicable  to  cases  where  the  writ  has  been  delivered  to  the 
sheriff  before  it  passed,  great  inconvenience  will  arise  from  the  124th  section  of  the 
Common  Law  Procedure  Act,  1852,  which  allows  writs  of  execution  to  be  renewed 
from  year  to  year  until  executed.  It  is  clear  that  the  attention  of  the  legislature  was 
directed  to  the  time  when  the  several  provisions  of  the  Act  should  take  effect,  for  the 
3rd  section  uses  the  words,  "  no  special  promise  to  be  made  by  any  person  after  the 
passing  of  this  Act,"  &c.  The  6th  section  enacts,  "that  no  acceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  made  after  the  31st  of  December,  1856,"  &c. 
Again,  the  9th  section,  with  respect  to  the  limitation  of  actions  for  merchants'  accounts, 
uses  the  words  "after  the  passing  of  this  Act."  [Crowder,  J.  When  does  the  4th 
section  come  into  operation  1]  It  is  prospective  only.  [Williams,  J.  The  diSiculty 
here  is  that  the  writ  had  bound  the  goods  before  the  statute  passed  ;  and  the  rule  is, 
that  statutes  must  not  be  construed  so  as  to  defeat  vested  rights.]  The  construction 
contended  for  does  not  give  a  retrospective  operation  to  the  Act.  The  plaintiff  acquired 
a  title  to  the  goods,  subject  to  its  being  prejudiced  by  the  writ  in  the  hands  of  the 
sheriff.  The  Act  says  that  the  title  shall  not  be  affected  by  that  circumstance.  The 
words,  "no  writ  of  fi.  fa.  shall  prejudice  the  title  to  goods,"  mean  in  effect  that  no 
bonS,  fide  purchaser  need  search  the  sheriffs  office  for  a  writ.  A  fieri  facias  only  bound 
the  goods  as  against  the  debtor  and  those  claiming  under  him  :  it  might  be  defeated 
by  a  sale  in  market  overt,  by  the  execution  of  a  subsequent  writ,  by  bankruptcy,  or 
the  removal  of  the  goods  from  the  county  :  Payne  v.  Drewe  (4  East,  523).  [562]  The 
property  in  the  goods  was  not  altered  by  the  delivery  of  the  writ  to  the  sheriff:  Per 
Littledale,  J.,  in  Lucas  v.  Nockells  (1  CI.  &  F.  438,  474) ;  and  the  only  meaning  of  the 
goods  being  bound  was,  that  notwithstanding  a  sale  of  them  afterwards  no  property 
passed  to  the  purchaser:  Per  Parke,  B.,  in  Harding  v.  Hall  (10  M.  &  W.  42,  47). 
[Williams,  J.,  referred  to  Jackson  v.  Woolley  (8  E.  &  B.  784).]  The  10th  section  has 
been  held  to  apply  to  cases  where  the  cause  of  action  accrued  before  the  Act  came  into 
operation  and  the  action  is  commenced  after  that  time :  Cornill  v.  Hudson  (8  E.  &  B. 
429).  In  Thompson  v.  JFaithman  (3  Drew.  628),  Kindersley,  V.  C,  construed  the  14th 
section  as  having  a  retrospective  operation.  [Willes,  J.  That  interpretation  was 
overruled  in  Jackson  v.  IVoolley  (8  E.  &  B.  784).]  There  are  other  instances  in  which 
a  retrospective  effect  has  been  given  to  new  statutes :  Towler  v.  Chatterton  (6  Bing.  258), 
Freeman  v.  Moyes  (1  Adol.  &  E.  338). 

Macnamara  appeared  for  the  defendant,  but  was  not  called  upon  to  argue. 
Erle,  J.  I  am  of  opinion  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  The  1st  section  of  the  19  &  20  Vict.  c.  97,  has  no  retrospective  effect  in 
respect  of  writs  delivered  to  the  sheriff  before  that  Act  passed.  The  words  of  the 
section  are,  "  that  no  writ  of  fieri  facias  or  other  writ  of  execution,  and  no  writ  of 
attachment  against  the  goods  of  a  debtor,  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bona  fide  and  for  a  valuable  consideration  before  the  actual 
seizure  or  attachment  thereof  by  virtue  of  such  writ,  provided  such  pei-son  had  not,  at 
the  [563]  time  he  acquired  such  title,  notice  that  such  writ,  or  any  other  writ  by  virtue 
of  which  the  goods  of  such  owner  might  be  seized  or  attached,  had  been  delivered  and 
remained  unexecuted  in  the  hands  of  the  sheriff,  undersheriff  or  coroner."  I  have 
entertained  some  doubt,  because  I  thought  that  the  intention  of  the  statute  was  to 
validate  all  purchases  from  the  time  of  its  passing;  and  if  the  language  had  been, 
"that  all  purchases  shall  be  valid,  notwithstanding  a  writ  of  fieri  facias  has  been 
delivered  to  the  sheriff,"  I  should  have  been  of  opinion  that  purchases  would  be 
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validated  although  the  writ  was  delivered  to  the  sheriff  before  the  Act  passed.  But 
the  words  of  the  statute  are,  "no  writ  shall  prejudice  the  title  to  such  goods;"  and, 
according  to  the  general  rule  of  construction  laid  down  in  Moon  v.  Burden  (2  Exch.  22), 
a  statute  is  not  to  have  a  retrospective  operation  unless  the  intention  is  clear  and 
express.  We  gave  great  consideration  to  this  subject  in  the  Court  of  Queen's  Bench, 
because  Vice  Chancellor  Kindersley,  in  Thompson  v.  Waithman  (3  Drew.  628),  gave  to 
the  14th  section  a  retrospective  effect,  and  in  deference  to  a  Court  of  co-ordinate 
jurisdiction  the  judgment  of  the  Court  of  Queen's  Bench  in  Jackson  v.  Woolley  was  in 
accordance  with  that  view  ;  but  all  the  Judges  were  of  the  opinion  which  was  afterwards 
affirmed  in  the  Court  of  Error.  We  are  bound  by  the  decision  of  that  Court  in  Jackson 
v.  Woolley,  and  consequently  the  judgment  of  the  Court  of  Exchequer  in  this  case  must 
be  affirmed. 

Williams,  J,  I  am  of  the  same  opinion.  The  fi.  fa.  had  begun  to  operate  before 
the  statute  passed,  and  was  in  full  vigour  at  that  time.  We  cannot  give  the  statute 
a  retrospective  effect,  so  as  to  deprive  the  defendant  of  any  right  he  possessed  under 
his  writ. 

{  '  [564]  Crompton,  J.  I  am  of  the  same  opinion.  In  Jackson  v.  Woolley  the  Court 
of^Queen's  Bench  were  unanimous  in  giving  the  Act  the  construction  afterwards  put 
upon  it  in  the  Court  of  Error ;  but  they  thought  that,  out  of  deference  to  the  Vice 
Chancellor,  they  ought  to  give  judgment  in  accordance  with  his  view. 

'I  Crowder,  J.  I  think  that  the  principle  acted  on  in  Jackson  v.  Woolley  with  respect 
to  the  14th  section  is  equally  applicable  to  the  1st  section.  I  entirely  agree  with  the 
language  of  Rolfe,  B.,  in  Moon  v.  Burden  (2  Exch.  22,  33),  where,  referring  to  the 
general  rule  stated  by  Lord  Coke  (2  Inst.  292),  "  Nova  constitutio  futuris  formam 
imponere  debet,  non  prseteritis,"  he  says,  "and  the  principle  is  one  of  such  obvious 
convenience  and  justice  that  it  must  always  be  adhered  to  in  the  construction  of  statutes, 
unless  in  cases  where  there  is  something  on  the  face  of  the  enactment  putting  it  beyond 
doubt  that  the  legislature  meant  it  to  operate  retrospectively."  Here,  so  far  from  that 
being  the  case,  it  seems  to  me,  from  the  very  language  of  the  1st  section,  that  it  was 
meant  to  operate  prospectively  only. 

WiLLES,  J.,  and  Hill,  J.,  concurred. 

Judgment  affirmed. 


[565]    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Phillips  v.  Naylor  and  Others.  May  17,  1859.— On  the  24th  January,  1857, 
the  plaintiff  was  adjudicated  bankrupt.  At  that  time  he  owed  two  poor-rates, 
and  on  the  31st  January  he  was  assessed  to  a  third  rate.  On  the  5th  February 
he  obtained  a  protection,  under  the  112th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  until  the  5th  March,  which  protection  was  extended  to  the  7th 
April.  On  the  5th  March  all  his  goods  were  sold.  In  February,  the  rates  were 
demanded  of  him  by  one  of  the  defendants,  who  was  assistant  overseer,  and  a 
notice  was  left  for  payment  in  ten  days,  or  legal  proceedings  would  be  taken  to 
enforce  them.  On  the  13th  February  the  same  defendant  applied  to  the  justices 
and  obtained  a  summons  in  the  usual  form,  requiring  the  plaintiff  to  appear  before 
them  for  the  non-payment  of  the  rates.  The  plaintiff  wrote  upon  the  summons 
that  his  goods  were  under  the  protection  of  the  Court  of  Bankruptcy,  and  the 
rates  would  be  paid  out  of  the  estate,  and  left  it  at  the  defendant's  house.  The 
plaintiff  did  not  appear  before  the  justices,  and  they  granted  the  usual  distress 
warrant.  This  was  returned  nulla  bona,  and  on  the  16th  March  a  warrant  was 
issued  by  the  justices  commanding  another  of  the  defendants,  a  constable,  to 
arrest  the  plaintiff  and  keep  him  in  gaol  for  one  month,  unless  the  rates  were 
sooner  paid.  On  the  16th  March  the  constable  arrested  him,  when  he  produced 
his  protection  and  was  released.  On  the  23rd  March  he  was  again  arrested,  and 
kept  in  custody  until  the  7th  of  April,  when  he  was  discharged  by  order  of  a 
Commissioner  of  Bankruptcy.     Held,  in  the  Exchequer  Chamber  (affirming  the 
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judgment  of  the  Court  of  Exchequer),  that  there  was  no  want  of  reasonable  and 
probable  cause  for  the  arrest  and  no  evidence  of  malice. 

[S.  C.  28  L.  J.  Ex.  225 ;  5  Jur.  (N.  S.)  966 ;  7  W.  R.  504.] 

This  was  an  appeal  against  the  judgment  of  the  Court  of  Exchequer  making 
absolute  a  rule  to  enter  the  verdict  for  the  defendants,  pursuant  to  leave  reserved  at 
the  trial.  The  pleadings  and  facts  fully  appear  in  the  report  of  the  case  in  the  Court 
below  (3  H.  &  N.  14). 

D.  D.  Keane,  for  the  plaintiff. (a)  There  was  evidence  of  malice.  The  power  given 
by  the  12  &  13  Vict.  c.  14,  to  parish  officers  to  enforce  payment  of  poor  rates  was 
meant  to  be  exercised  against  contumacious  persons,  who,  being  able,  refuse  to  pay 
their  rates.  It  is  in  the  discretion  of  parish  officers  whether  they  will  enforce  pay- 
ment of  a  rate,  and  if  they  decline  to  do  so,  no  indictment  will  lie  against  [566]  them. 
Here  the  defendants,  with  full  knowledge  of  all  the  facts,  caused  the  plaintiff  to  be 
imprisoned.  There  was  no  object  to  be  attained  by  the  imprisonment  except  some 
purpose  of  their  own.  There  was  also  a  want  of  reasonable  and  probable  cause.  Hope 
V.  Fenner  (2  C.  B.  N.  S.  387)  shews  that,  in  considering  whether  or  not  there  is  want 
of  reasonable  and  probable  cause,  regard  must  be  had  to  the  surrounding  circumstances 
and  to  the  law,  and  not  merely  to  what  was  operating  on  the  mind  of  the  party. 
The  112th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  is  interposed 
between  the  act  of  the  magistrates  in  granting  the  warrant  of  commitment  and  the 
act  of  the  defendants  in  putting  it  in  force.  The  section  does  not  prohibit  the  issuing 
of  a  warrant,  but  only  an  arrest  under  it.  The  warrant  was  in  the  nature  of  civil 
process,  and  the  defendants  should  have  abstained  from  executing  it.  .  It  was  no  more 
mandatory  than  an  order  for  the  removal  of  a  pauper,  as  to  which  the  overseers  have 
a  discretion.  The  112th  section  relates  to  arrest  by  a  creditor,  the  113th  to  arrest 
by  an  officer.  The  creditor  is  prohibited  from  arresting ;  the  officer  may  arrest,  but 
he  is  bound  to  discharge  on  production  of  the  bankrupt's  protection.  Lloyd  v. 
Heathcote  (2  Brod.  &  B.  368)  and  Ex  parte  the  Churchwardens  and  Overseers  of  the  Parish 
of  Burwash  (1  L.  M.  &  P.  60)  are  authorities  that  the  overseers  are  creditors  in  respect 
of  a  poor  rate,  and  may  prove  it  under  a  commission  in  bankruptcy.  It  is  alleged 
that  at  all  events  the  plaintiff  was  liable  to  be  arrested  for  the  rate  which  became  due 
after  his  bankruptcy,  and  the  case  of  Gh-ace  v.  BuJwp  (11  Exch.  424)  is  relied  on. 
Reference  was  there  made  to  Darley  v.  Baugham  (5  T.  R.  209),  where  it  was  held  that 
a  bankrupt  could  not  be  arrested  on  a  bill  of  exchange,  which  became  due  after  his 
bankruptcy  [567]  during  the  time  allowed  him,  by  the  5  Geo.  2,  c.  30,  s.  5,  for 
attending  the  Commissioner  to  be  examined ;  and  the  Court  seemed  to  have  considered 
that  in  that  case  the  debt  was  provable  under  the  commission,  whereas  the  power  to 
prove  such  a  debt  was  first  given  by  the  49  Geo.  3,  c.  126,  s.  9.  It  is  true  that  in  this 
case  the  debt  arises  from  the  obligation  which  the  law  casts  on  the  parish  officers  of 
making  a  rate;  but  the  164th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
enables  "every  creditor  of  the  bankrupt"  to  prove  under  the  fiat  whether  his  debt 
arises  from  contract  or  is  created  by  operation  of  law.  It  is  sufficient  that  the  debt 
is  demandable  at  the  time  of  proof.  He  also  referred  to  the  17  Geo.  2,  c.  3,  s.  1,  and 
17  Geo.  2,  c.  38,  s.  12. 

Couch  appeared  for  the  defendants,  but  was  not  called  upon  to  argue. 

Erle,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  The  inquiry  to  which  our  attention  has  been  directed  is  more  to  the  due 
appreciation  of  the  evidence  than  as  to  laying  down  any  principle  of  law.  The  action 
is  brought  by  the  plaintiff,  from  whom  three  poor-rates  were  due,  against  the  parish 
ofl&cers  for  what  they  did  in  endeavouring  to  enforce  payment  of  the  rates ;  and,  unless 
they  acted  maliciously  and  without  reasonable  and  probable  cause,  the  first  count 
cannot  be  supported.  I  cannot  find  any  evidence  of  malice,  or  that  the  defendants 
acted  from  a  corrupt  motive,  and  the  plaintiff  could  only  succeed  if  he  proved  an 
absence  of  reasonable  and  probable  cause,  which  would  be  some  evidence  of  acting 
maliciously.  The  rates  were  due  from  the  plaintiff,  and  the  parish  officers  only  applied 
to  the  proper  tribunal  of  the  county,  the  magistrates,  to  exercise  the  [568]  power  of 
the  law  in  enforcing  payment.  It  should  be  observed  that  parish  officers  are  different 
from  ordinary  creditoi's,  who  try  to  obtain  payment  of  a  debt  for  the  benefit  of  them- 

(a)  Before  Erie,  J.,  Williams,  J.,  Crowder,  J.,  Crompton,  J.,  Willes,  J.,  and  Hill,  J. 


964  HENDERSON    V.  BROOMHEAD  4  H.  &  N.  569. 

selves.  Parish  officers  seek  no  benefit  to  themselves  but  act  in  discharge  of  their  duty 
to  the  ratepayers,  who  would  suffer  in  case  of  their  neglect.  The  defendants  go  to 
the  magistrates,  who  order  the  plaintiff  to  be  summoned  to  shew  cause  why  he  does 
not  pay  the  rates.  The  plaintiff  chooses  to  take  no  notice  of  the  summons,  but  leaves 
the  magistrates  to  enforce  payment  by  due  course  of  law.  The  magistrates  issue  a 
distress  warrant,  which  is  returned  nulla  bona ;  and  then,  as  authorized  by  statute, 
they  issue  a  warrant  to  take  the  body  of  the  plaintiff;  and  that  is  placed  in  the  hands 
of  the  defendants.  So  far  it  is  impossible  to  maintain  that  the  defendants  acted 
without  reasonable  and  probable  cause,  since  they  acted  in  discharge  of  their  duty  and 
under  the  sanction  of  the  magistrates.  Then  can  it  be  said  that  they  acted  without 
reasonable  and  probable  cause  in  enforcing  the  warrant?  It  is  contended  that  the 
sum  due  for  the  rates  was  a  debt,  and  that  parish  officers,  like  other  creditors,  ought 
to  prove  under  the  bankruptcy.  We  abstain  from  giving  any  judgment  on  that  point, 
because  it  is  not  necessary  for  the  decision  of  the  case,  the  question  being  whether  the 
defendants  acted  without  reasonable  and  probable  cause.  It  is  contended  that  they 
have,  because  it  is  assumed  that  they  knew  that  a  poor-rate  is  proveable  under  a 
bankruptcy,  and  therefore  that  the  12  &  13  Vict.  c.  106,  ss.  112,  113,  gave  protection 
to  a  person  declared  bankrupt;  but,  having  heard  the  argument  of  the  plaintiff's 
counsel,  we  think  that  the  parish  officers  cannot  be  said  to  have  acted  without  reason- 
able and  probable  cause  because  they  had  not  formed  a  clear  opinion  upon  a  matter 
which  an  astute  lawyer  took  considerable  time  to  enforce  upon  the  Court.  On  the 
[569]  whole,  therefore,  we  are  of  opinion  that  there  was  no  evidence  of  a  want  of 
reasonable  and  probable  cause,  and  no  evidence  of  malice,  and  the  judgment  of  the 
Court  below  must  be  affirmed.  I  might  say  that  there  are  other  objections  to  this 
action,  but  it  is  sufficient  to  state  the  grounds  I  have  mentioned. 
Judgment  affirmed. 

In  the  Exchequer  Chamber, 

(Error  from  the  Court  of  Exchequer.) 

Henderson  v.  Elizabeth  Broomhead.  May  18,  1859. — No  action  lies  against  a 
party  who,  in  the  course  of  a  cause,  makes  an  affidavit  in  support  of  a  summons 
taken  out  in  such  cause,  which  is  scandalous,  false  and  malicious,  though  the 
person  scandalized,  and  who  complains,  is  not  a  party  to  the  cause. 

[S.  C.  28  L.  J.  Ex.  360 ;  5  Jur.  (N.  S.)  1175  ;  7  W.  E.  492.  Referred  to,  Henwood  v. 
Harrison,  1872,  L.  R.  7  C.  P.  626  ;  MacCabe  v.  Joynt,  [1901]  2  Ir.  R.  126.  Applied, 
DawUns  v.  Lwd  Rokehy,  1873,  L.  R.  8  Q.  B.  264;  Seaman  v.  NethercUft,  1876, 
2  C.  P.  D.  61 ;  Munster  v.  Lamb,  1883,  11  Q.  B.  D.  601.] 

Error  on  a  bill  of  exceptions.  The  declaration  sta,ted,  that  the  defendant  falsely 
and  maliciously  composed  and  wrote  and  published  of  and  concerning  the  plaintiff, 
in  relation  to  his  calling  as  an  attorney's  clerk,  and  in  relation  to  his  conduct  while  he 
was  clerk  to  one  Henry  Broomhead,  who  was  the  husband  of  the  defendant,  in  a  paper 
purporting  to  be  an  affidavit  by  the  defendant  in  an  action  wherein  Ellen  Winter, 
executrix  of  the  last  will  and  testament  of  the  said  Henry  Broomhead,  was  plaintiff 
and  the  defendant  in  this  action  was  the  defendant,  in  the  words  and  figures  following : — 
"  I,  Elizabeth  Broomhead,  &c.,  make  oath  and  say  :  1.  That  the  exhibit  marked  A  is 
a  copy  of  the  writ  of  summons  in  this  action,  and  that  there  are  no  particulars  of  the 
goods  and  chattels  indorsed  therein.  2.  That  this  action  is  brought  by  the  plaintiff 
(meaning  the  said  Ellen  Winter),  as  executrix  of  my  late  husband  Henry  Broomhead, 
to  recover  goods,  household  furniture,  &c.,  as  alleged  in  the  declaration  in  this  cause. 
3.  That  I  have  never  been  [570]  served  with  any  demand  or  particulars  of  the  goods 
for  which  this  action  is  brought.  4.  That  my  said  husband  cohabited  with  the  said 
Ellen  Winter  for  a  long  time  prior  to  his  death  at  Sandon  Place,  during  which  time  I 
resided  with  my  daughter,  E.  M.  Ward,  apart  from  my  husband.  5.  That  my  husband, 
a  few  weeks  before  his  death,  turned  the  plaintiff  (meaning  the  said  Ellen  Winter) 
out  of  the  house  at  Sandon  Place,  and  at  the  repeated  and  urgent  solicitations  of 
my  husband,  who  was  then  on  his  death  bed  and  was  desirous  of  becoming  reconciled 
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to  me  and  to  his  children,  I  removed  with  my  said  children  to  the  house  in  Sandon 
Place,  and  remained  with  my  husband  till  his  death  which  took  place  on  the  28th  of 
July  last.  6.  That  my  husband  being  in  a  dying  state,  repeatedly,  in  the  presence  of 
myself  and  children,  requested  his  clerk,  Thomas  Henderson  (meaning  the  plaintitf), 
to  go  down  to  his  office  and  destroy  the  will  he  had  made  in  favour  of  the  said  plaintiff 
(meaning  the  said  Ellen  Winter),  and  to  make  another  in  favour  of  his  family,  &c. 
7.  That  the  draft  of  such  will  was  subsequently  found  to  be  in  the  handwriting  of 
Thomas  Henderson  (meaning  the  plaintiff).  8.  That  the  said  T.  Henderson  made 
several  pretences  for  not  destroying  the  said  will,  and  delayed  the  making  of  the 
fresh  will.  9.  That  at  the  request  of  my  said  husband,  who  doubted  the  integrity  of 
the  said  T.  Henderson,  I  sent  a  telegram  to  my  son,  Henry  Broomhead,  to  come  to 
Sheffield  and  receive  his  father's  last  instructions,  but  my  husband  expired  before  he 
arrived.  10.  That  the  said  plaintiff  (meaning  the  said  Ellen  Winter)  has  resided  with 
the  said  T.  Henderson  (meaning  the  plaintiff)  since  my  husband's  death,  &c.  11.  That 
when  I  left  the  house  in  Sandon  Place,  I  took  away  what  furniture  I  was  advised  I 
was  entitled  to  remove,  and  no  more.  12.  That  I  do  not  know  for  what  specific  goods 
and  chattels  the  plaintiff  is  proceeding,  and  I  am  [571]  advised  that  I  cannot  safely 
proceed  with  my  defence  till  such  particulars  are  given.  13.  That  I  am  advised  and 
believe  that  I  have  a  good  defence  to  this  action  on  the  merits."  The  defendant 
thereby,  amongst  other  things,  intending  and  meaning  that  the  said  Henry  Broomhead 
had  requested  the  plaintiff  to  destroy  the  said  will  of  the  said  Henry  Broomhead  to 
the  end  that  the  same  might  be  thereby  cancelled,  and  that  the  plaintiff  had  purposely 
and  fraudulently  and  dishonestly,  and  with  a  view  of  preventing  the  said  will  from 
being  cancelled,  and  with  a  view  of  thereby  benefiting  the  said  Ellen  Winter,  and  of 
prejudicing  the  defendant  and  her  family,  contrary  to  the  wish  and  intention  of  the 
said  Henry  Broomhead,  delayed  to  destroy  the  said  will  of  the  said  Henry  Broomhead, 
in  his  lifetime,  and  delayed  to  prepare  for  the  said  Henry  Broomhead  in  his  lifetime 
another  will,  in  favour  of  the  defendant's  family,  in  order  that  the  said  Henry  Broom- 
head might  execute  the  same  in  due  form  of  law,  and  so  devise  and  bequeath  his 
property  to  the  defendant's  family  instead  of  to  the  said  Ellen  Winter ;  and  that  the 
plaintiff  had  made  false,  fraudulent  and  dishonest  pretences  to  the  said  Henry  Broom- 
head for  not  destroying  his  will ;  and  that  the  said  Henry  Broomhead  doubted  the 
integrity  of  the  plaintiff,  &c.  ;  whereby,  &c. 

Pleas.     First :  Not  guilty.     Secondly  :  That  the  alleged  libel  is  true. 

Whereupon  issues  were  joined. 

Afterwards,  on  the  11th  day  of  August,  1858,  at  Liverpool,  before  Sir  Samuel 
Martin,  Knight,  &c.,  came  the  parties,  &c. ;  and  the  jury,  ^^c.,  as  to  the  first  issue 
within  joined,  say  that  the  defendant  is  not  guilty,  and  thereupon  the  jury  were 
discharged  from  giving  any  verdict  as  to  the  second  issue.  The  plaintitf'  assigned 
error  upon  the  record  [572]  and  bill  of  exceptions.  The  defendant  alleged  that  there 
was  no  error  therein. 

The  bill  of  exceptions  stated  that,  to  maintain  the  issue  above  joined,  the  plaintiff 
proved  that,  at  the  times  in  the  declaration  mentioned,  he  was  an  attorney's  clerk,  and 
that  one  Henry  Broomhead  formerly  was  an  attorney  and  practised  at  Sheffield  :  that 
the  plaintiff,  for  a  long  time  before  and  at  the  death  of  Henry  Broomhead,  was  the 
confidential  clerk  of  Henry  Broomhead :  that  the  said  Heiuy  Broomhead  died  on  the 
28th  of  July,  1857,  having  first  duly  made  his  will,  whereby  he  appointed  Ellen  Winter 
executrix,  and  that  the  defendant  was  the  widow  of  Henry  Broomhead  ;  but  that  she 
had  lived  separate  and  apart  from  him  for  many  years  before  his  death  :  that  on  the 
31st  of  July,  1857,  the  defendant  caused  a  caveat  to  be  entered  in  the  proper  Court 
against  probate  of  the  said  will  being  granted  to  Ellen  Winter:  that  on  the  31st  of 
December,  1857,  an  agreement  was  entered  into  between  W.  Unwin,  acting  as  solicitor 
for  the  defendant  and  by  her  authority,  and  H.  Anderson,  acting  as  solicitor  for 
Ellen  Winter  and  by  her  authority,  as  follows  : — 

"  Mem.     31  Dec.  1857. 

"  Re  Broomhead,  deceased. — In  order  to  end  all  disputes,  &c.,  between  the 
executrix  Ellen  Winter  and  the  next  of  kin  of  Henry  Broomhead,  deceased,  it  is 
agreed  (inter  alia)  that  the  will  shall  be  proved  in  solemn  form  :  that  the  next  of  kin 
shall  offer  no  opposition  :  that  Ellen  Winter  shall  pay  to  Mrs.  Broomhead  7001." 

Signed        "W.  Unwin. 

"Henry  Anderson." 
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That  before  the  signing  of  such  agreement,  on  the  16th  of  September,  1857,  Ellen 
Winter,  as  executrix  of  Henry  Broomhead,  had  commenced  the  action  in  the  declara- 
tion [573]  mentioned,  and  on  the  21st  of  June,  1858,  declared  in  the  said  action  against 
the  defendant  in  trover  and  detinue  for  the  goods  of  the  plaintiff  as  executrix.  That 
on  the  25th  of  June,  the  defendant  caused  to  be  issued  out  of  the  Court  a  summons 
for  particulars  of  the  goods  and  chattels  claimed  in  the  declaration.  In  support  of 
the  summons,  the  defendant  swore  and  signed  the  affidavit  set  out  in  the  declaration, 
and  afterwards  the  same  was  delivered  to  the  attorney  for  the  purpose  of  being  used, 
and  the  same  was  used  by  the  defendant's  attorney  in  support  of  the  said  summons. 
That  the  summons  was  heard  before  Bramwell,  B.,  when  the  attorney  for  the  defen- 
dant, as  her  agent,  produced  and  read  aloud  the  said  affidavit.  On  reading  the  affidavit, 
and  hearing  the  attornies  on  both  sides,  Bramwell,  B.,  made  an  oider  that  particulars 
of  the  goods  for  which  the  action  was  brought  should  be  delivered  to  the  defendant. 
The  plaintiff  acted  as  clerk  to  the  plaintiff's  attorney  in  the  action  of  Winter  v.  Broom- 
head,  and  had  the  management  thereof. 

The  plaintiff,  for  the  purpose  of  establishing  his  cause  of  action,  and  to  entitle 
himself  to  the  verdict  of  the  jury  on  the  issue  first  joined  between  the  parties,  offered 
to  give  evidence  that  the  matters  contained  in  the  alleged  libel,  so  far  as  they  related 
to  himself,  were  false,  and  that  at  the  time  of  the  composing  of  the  alleged  libel, 
and  from  thence  to  the  time  of  the  same  being  read  and  used  as  aforesaid,  the 
defendant  well  knew  the  same  were  false.  Whereupon  the  said  Justice  refused  to 
receive  such  evidence  for  the  purpose  above  mentioned,  and  directed  the  jury  that 
it  was  not  admissible  for  that  purpose,  although  it  would  be  admissible  for  the 
purpose  of  enhancing  the  damages  in  the  event  of  the  plaintiff  having  a  lawful 
cause  of  action  against  the  defendant;  and  the  said  Justice  directed  the  jury  that 
the  composing  and  publishing  the  said  alleged  libellous  matter  [574]  in  manner  afore- 
said was  not  a  legal  subject-matter  of  this  action.  Whereupon  the  counsel  for  the 
plaintiff  made  his  exception,  &c. 

T.  Jones  (with  whom  was  S.  Temple)  argued  for  the  plaintiff. (a)  The  evidence 
was  admissible.  The  object  of  it  was  to  shew  that  the  defendant  was  actuated  by 
express  malice,  and  that  the  matter  of  the  libel  was  utterly  false — a  mere  invention 
of  the  defendant,  without  any  sort  of  foundation.  It  is  not  disputed  that,  as 
regards  the  parties  to  a  suit,  neither  can  maintain  an  action  against  the  other  in 
respect  of  a  false  allegation  in  a  proceeding  had  between  them.  In  such  cases  the 
rule  that  an  action  shall  not  grow  out  of  an  action  applies.  But  there  is  no  case 
which  decides  that  an  action  will  not  lie,  though  the  libel  is  made  in  the  course 
of  a  judicial  proceeding,  where  the  party  complaining  is  a  stranger,  when  there  is 
malice  in  fact,  an  indirect  motive  on  the  part  of  the  libeller,  and  the  libel  is  wholly 
irrelevant.  In  the  present  case  the  summons  was  for  particulars.  In  support  of 
that  summons  the  defendant  made  an  affidavit  that  the  now  plaintiff  had  behaved 
himself  in  a  treacherous  way.  That  was  not  material  to  the  question  whether  the 
defendant  in  the  action  of  JFinter  v.  Broomhead  was  entitled  to  particulars.  Bromage 
V.  Frosser  (4  B.  &  C.  247)  shews  that  where  the  publication  of  the  libellous  matter  is 
prima  facie  excusable,  evidence  of  ill-will  and  malice  in  fact  may  be  given.  The 
existence  or  non-existence  of  such  malice  in  fact  is  the  basis  of  the  distinction  between 
privileged  and  unprivileged  communications.  There  is  neither  necessity  nor  any 
ground  of  convenience  for  holding  that  a  party  to  an  action  may,  in  the  course  of 
such  action,  publish  slanders  on  third  persons  with  impunity.  In  Hodgson  v.  [575] 
Scarlett  (1  B.  &  Aid.  232)  it  was  held  that  an  action  does  not  lie  against  a  barrister  for 
words  spoken  by  him  as  counsel  in  a  cause,  pertinent  to  the  matter  at  issue.  It  was 
not  argued  that  the  words,  being  used  in  the  course  of  a  judicial  proceeding,  were 
privileged.  Had  that  been  the  case,  the  inquiry  as  to  their  relevancy  would  have 
been  out  of  place.  An  affidavit,  or  a  speech  by  a  party  to  the  cause  stands  on  the 
same  footing  as  a  speech  by  counsel.  In  Buckley  v.  Wood  (4  Rep.  14  b.)  it  was 
resolved  that  for  words  not  examinable  in  the  Court  in  which  they  are  published  an 
action  lies,  for  that  cannot  be  in  a  course  of  justice  ;  and  the  reason  is  given,  "  for  the 
Court  has  no  power  or  jurisdiction  to  do  that  which  appertains  to  justice,  nor  to 
punish  the  said  offences  ;  and  if  such  matters  may  be  inserted  in  bills  exhibited  in  so 
high  and  honourable  a  Court  (the  Star  Chamber),  in  great  slander  of  the  parties,  and 

(a)  Before  Erie,  J.,  Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
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they  cannot  answer  it  to  clear  themselves,  nor  have  their  actions  as  well  to  clear  them- 
selves of  the  crimes  as  to  recover  damages  for  the  great  injury  and  wrong  done  to 
them,  great  inconvenience  will  ensue  ;  but  the  said  libel,  without  any  remedy  given 
the  party,  will  remain  always  on  record,  to  his  shame  and  infamy,  which  will  be  full 
of  great  inconvenience."  The  privilege  of  defaming  another  in  the  course  of  a  cause 
does  not  extend  beyond  the  necessity  of  the  case.  [Crompton,  J.  It  must  not  be 
assumed  that  the  matters  contained  in  this  affidavit  are  irrelevant.  Williams,  J., 
referred  to  Lake  v.  King  (1  Wms.  Saund.  131  b.  and  note,  1  ib.),  and  the  note  to  that 
case.]  In  Lake  v.  King  the  distinction  between  cases  where  there  is  malice  in  fact  and 
an  indirect  object,  and  cases  where  there  is  merely  malice  in  law,  is  not  adverted  to. 
Holroyd,  J.,  in  Hodgson  v.  Scarlett  (1  B.  &  Aid.  232),  said,  if  words  spoken  in  a  course 
of  justice  "  be  fair  comments  on  the  evidence,  and  be  relevant  to  the  matter  in  [576] 
issue,  then,  unless  express  malice  be  shewn,  the  occasion  justifies  them.  If,  however, 
it  be  proved  that  they  were  not  spoken  bona  fide,  or  express  malice  be  shewn,  then 
they  may  be  actionable."  In  Revis  v.  Smith  (18  C.  B.  126),  which  was  an  action 
brought  in  conformity  with  a  suggestion  in  the  note  to  Hodgson  v.  Scarlett  (1  B.  &  Aid. 
232,  245),  for  making  the  imputation  falsely  and  without  reasonable  or  probable 
cause,  there  was  no  averment  that  the  defendant  acted  mal4  fide,  or  that  he  knew  the 
imputation  to  be  untrue ;  and  several  of  the  Judges  advert  to  this  in  their  judgments. 
In  Astley  v.  Young  (2  Burr.  807)  there  was  no  question  as  to  express  or  direct  malice. 
In  Boulton  v.  Clapham  (Sir  W.  Jones,  431)  the  words  spoken  were  a  charge  by  one 
party  against  the  other.  All  proceedings  in  Courts  of  justice  may  be  freely  published 
everywhere.  If  it  were  allowable  for  any  person  to  utter  in  Court  slanderous  matters 
irrelevant  to  the  questions  before  the  Court,  for  which  he  could  not  be  indicted  for 
perjury,  a  person  might  publish  any  slander  he  pleased,  ensuring  to  it  the  widest 
circulation,  with  entire  impunity.  [Erie,  J.  Lord  Mansfield  meets  the  difficulty 
alluded  to  by  saying  that  "the  Court  before  whom  the  indignity  is  committed  by 
immaterial  scandal  may  order  satisfaction,  and  expunge  it  out  of  the  record,  if  it  be 
upon  record  "  (2  Burr.  810).] 

Manisty,  for  the  defendant,  was  not  called  upon  to  argue. 

Erle,  J.  The  Court  is  of  opinion  that  the  judgment  of  the  Court  below  must  be 
affirmed.  The  question  is,  whether  an  action  will  lie  against  a  party  who  in  the 
course  of  a  cause  made  an  affidavit  which  contained  matter  scandalous  to  the  present 
plaintiff,  and  which  was  false  and  [577]  malicious.  That  is  the  full  extent  to  which 
the  allegations  can  be  made  out.  I  do  not  assent  to  the  proposition  that  the  matters 
which  form  the  subject  of  this  charge  were  irrelevant.  I  can  easily  see  how  they 
might  be  relevant.  Upon  the  record  there  is  a  clear  charge  of  perjury  in  the  course 
of  an  action.  I  assume  the  charge  to  be  true.  The  question  then  is,  whether,  instead 
of  prosecuting  the  person  who  made  the  affidavit,  for  perjury,  the  party  aggrieved 
has  a  right  to  bring  a  civil  action.  An  action  will  not  lie  for  defamatory  words  spoken 
in  the  course  of  litigation  which  are  relevant  to  that  litigation.  The  authorities  are 
collected  in  the  note  to  Lake  v.  King,  1  Wms.  Saund.  131  b.,  note  1,  and  the  general 
rule  is  there  stated  :  "  No  false  or  scandalous  matter  contained  in  articles  of  the  peace 
exhibited  to  justices  of  the  peace,  or  in  any  other  proceeding  in  a  regular  course  of 
justice,  will  make  it  libellous."  Several  authorities  are  cited  ;  they  extend  over  many 
centuries  down  to  the  time  when  the  learned  annotator  collected  them.  In  Astley 
V.  Young  (2  Burr.  810),  where  such  an  action  was  brought  in  the  Court  of  King's 
Bench  in  Lord  Mansfield's  time,  that  learned  Judge  endeavoured  to  stop  the  counsel 
by  saying,  "  Shew  that  a  matter  given  in  evidence  in  a  Court  of  justice  may  be  pro- 
secuted in  a  civil  action  as  a  libel.  The  Court,  indeed,  before  which  such  evidence  is 
given  may  censure  it."  The  party  may  be  punished,  and  the  abuse  repressed  by  a 
prosecution  for  perjury,  the  result  of  which  is  to  make  the  defendant  infamous  if  he  is 
convicted.  It  is  said  that  the  civil  remedy  should  be  allowed  for  the  purpose  of 
indemnifying  the  party  injured.  But  the  balance  of  inconvenience  is  strong  against 
such  an  action.  Witnesses  would  be  subjected  to  peril.  A  party  might  be  allowed, 
by  his  own  single  testimony  against  the  oath  of  the  witness,  to  obtain  a  verdict  and 
get  large  [578]  damages,  whereas  the  rule  of  law  is  that  an  oath  shall  never  be  deemed 
false  or  the  witness  perjured  on  the  unsupported  testimony  of  a  single  witness.  But 
if  this  action  lies,  the  ordinary  rules  of  evidence  would  apply  to  it.  The  case  of  Revis 
V.  S^nith  (18  C.  B.  126)  is  a  very  recent  authority  that  though  an  affidavit  made  in  a 
judicial  proceeding  is  false,  slanderous  and  malicious,  no  action  will  lie  against  the 
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party  making  it.  We  have  therefore  a  large  collection  of  cases  where  from  time  to 
time  parties  have  attempted  to  get  damages  in  cases  like  the  present,  but  in  no  one 
instance  has  the  action  ever  been  held  to  be  maintainable.  If  for  centuries  many 
persons  have  attempted  to  get  a  remedy  for  injuries  like  the  present,  and  there  is  an 
entire  absence  of  authority  that  such  remedy  exists,  it  shews  the  unanimous  opinion 
of  those  who  have  held  the  place  which  we  do  now,  that  such  an  action  is  not  maintain- 
able. The  direction  of  the  learned  Judge  was  therefore  right,  and  the  verdict  properly 
entered  for  the  defendant. 

Williams,  J.  I  will  only  add  one  reason  why  the  rule  of  law  may  have  been 
established  as  it  now  is.  In  Cutler  v.  Dixmi  (4  Rep.  14  b.)  it  was  adjudged  that  if  one 
exhibits  articles  to  justices  of  the  peace,  "  in  this  case  the  party  shall  not  have  for  any 
matter  contained  in  such  articles  any  action  upon  the  case,  for  they  have  pursued  the 
ordinary  course  of  justice  in  such  cases,  and  if  actions  should  be  permitted  in  such 
cases,  those  who  have  just  cause  for  complaint  would  not  dare  to  complain  for  fear 
of  infinite  vexation."  So  here,  if  this  action  could  be  maintained,  it  would  tend  very 
much  to  discourage  witnesses  from  giving  evidence  by  the  fear  of  infinite  vexation. 

Crompton,  J.  I  also  am  of  opinion  that  the  judgment  [579]  in  the  Court  below 
was  right.  Evidence  was  tendered  to  shew  express  malice  on  the  part  of  the  defendant. 
My  brother  Martin  held  that,  even  if  the  slanderous  matter  was  proved  to  be  malicious 
and  false  to  the  knowledge  of  the  defendant,  the  action  would  not  lie.  No  action  will 
lie  for  words  spoken  or  written  in  the  course  of  any  judicial  proceeding.  In  spite  of 
all  that  can  be  said  against  it,  we  find  the  rule  acted  upon  from  the  earliest  times.  The 
mischief  would  be  immense  if  the  person  aggrieved,  instead  of  preferring  an  indictment 
for  perjury,  could  turn  his  complaint  into  a  civil  action.  By  universal  assent  it  appears 
that  in  this  countrj^  no  such  action  lies.  Cress  well,  J.,  pointed  out,  in  Revis  v.  Smith 
(18  C.  B.  126),  that  the  inconvenience  is  much  less  than  it  would  be  if  the  rule  were 
otherwise.  The  origin  of  the  rule  was  the  great  mischief  that  would  result  if  witnesses 
in  Courts  of  justice  were  not  at  liberty  to  speak  freely,  subject  only  to  the  animadver- 
sion of  the  Court.  The  attempts  to  obtain  redress  for  defamation  having  failed,  an 
effort  was  made  in  Revis  v.  Smith  to.  sustain  an  action  analogous  to  an  action  for 
malicious  prosecution.  That  seems  to  have  been  done  in  despair.  The  rule  is 
inflexible  that  no  action  will  lie  for  words  spoken  or  written  in  the  course  of  giving 
evidence. 

Crowder,  J.  The  case  of  Revis  v.  Smith  was  argued  most  elaborately.  The 
question  was  put  and  was  unanswered — Is  there  any  authority  for  the  maintenance 
of  an  action  for  defamation  in  respect  of  matters  given  in  evidence  in  a  judicial 
proceeding  1  That  was  an  attempt  to  get  rid  of  the  difficulty  as  to  the  action  for 
defamation  ;  but  the  Court  thought  that  it  was  a  matter  of  public  policy  to  prevent 
the  introduction  of  such  an  action.  It  was  a  [580]  novel  attempt  to  obtain  a  civil 
remedy  for  that  which  had  never  been  allowed  to  be  the  ground  of  an  action. 

WiLLES,  J.,  had  left  the  Court. 

Judgment  affirmed. 


In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

The  New  Brunswick  and  Canada  Land  and  Railway  Company  (Limited) 
V.  MuGGERiDGE.  June  18,  1859. — By  the  Joint  Stock  Companies  Act,  1856, 
(19  &  20  Vict.  c.  47,)  Schedule,  Table  B.  (1),  "No  person  shall  be  deemed  to 
have  accepted  any  share  in  the  Company,  unless  he  has  testified  his  acceptance 
thereof  by  writing  under  his  hand  in  such  form  as  the  Company  from  time  to 
time  directs."  In  July  1856,  a  prospectus  of  a  Company  was  issued  at  the  foot 
of  which  was  a  form  of  application  for  shares.  By  the  prospectus  it  was  stated 
that  all  applications  must  be  accompanied  by  a  remittance  of  21.  per  share  deposit 
on  the  number  of  shares  applied  for ;  and  should  any  less  number  be  allotted  the 
amount  paid  in  excess  would  be  returned.  The  defendant  paid  to  the  bankers 
of  the  proposed  Company  6001.,  and  filled  up  and  sent  to  the  directors  the  printed 
form  at  the  foot  of  the  prospectus,  as  follows  : — "  Centlemen, — Having  paid  into 
the  hands  of  the  bankers  of  the  proposed  Company  the  sum  of  6001.,  I  request 
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you  will  allot  me  (300  shares) ;  and  I  hereby  agree  to  accept  such  shares  or  any 
less  number,  and  to  pay  the  future  calls  thereon."  The  directors  allotted  to  the 
defendant  (250  shares),  and  returned  him  1001.  the  balance  of  his  deposit.  In 
August,  1856,  a  printed  copy  of  the  memorandum  and  articles  of  association, 
at  the  foot  of  which  was  a  form  of  memorandum  to  be  signed  by  a  person 
accepting  shares  and  consenting  to  be  registered  as  a  shareholder,  was  sent  to  the 
defendant.  The  Company  was  registered,  and  a  certificate  of  incorporation  was 
given  under  the  Joint  Stock  Companies  Acts,  1856,  1857,  on  the  25th  of 
September,  1856.  In  April  1857,  the  secretary  of  the  Company  wrote  to  the 
defendant  that  the  warrant  for  interest  on  his  shares  was  ready,  and  offering  to 
forward  it  on  receiving  the  articles  of  association  signed.  The  defendant,  by 
letter  signed  by  him,  applied  for  the  interest  warrant  and  his  share  certificates. 
The  secretary  wrote  in  answer  enclosing  a  printed  copy  of  the  articles  of  associa- 
tion for  the  defendant's  signature,  stating  that  on  receipt  of  it  he  would  forward 
the  share  certificates  and  interest  warrants.  The  defendant  never  signed  the 
memorandum  of  consent  to  be  a  shareholder,  but  his  name  was  placed  on  the 
register  of  shareholders  in  respect  of  the  shares  allotted  to  him.  In  an  action  for 
calls  :  Held,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that,  assuming  it  to  be  found  as  a  fact  that  the  Company 
had  directed  the  acceptance  of  shares  to  be  in  the  form  appended  to  the  articles 
of  association,  the  defendant  was  not  a  shareholder  in  the  Company. 

[S.  C.  28  L.  J.  Ex.  365;  5  Jur.  (N.  S.)  1131 ;  7  W.  R.  495.  Distinguished,  Portal 
V.  Emmens,  1876,  1  C.  P.  D.  664.  See  in  Equity,  1  Dr.  &  Sm.  363;  62  E.  R.  418 
(with  note).] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer,  on  a 
special  case.     The  case  and  the  judgment  of  the  Court  below  will  be  found  ante,  p.  160. 

[581]  Bovill,  with  whom  was  Macaulay,  now  argued  for  the  plaintiffs.  The 
question  is,  whether  the  defendant  was  a  shareholder  in  the  Company.  By  the  Joint 
Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47,  s.  9,  the  memorandum  of  association 
may  be  accompanied  by  articles  of  association,  signed  by  the  subscribers  to  the 
memorandum  of  association ;  but  if  no  such  regulations  are  prescribed,  or  so  far  as 
the  same  do  not  extend  to  modify  the  regulations  contained  in  the  Table  marked  B. 
in  the  schedule,  such  regulations  are  to  be  deemed  the  regulations  of  the  Company, 
and  shall  bind  the  Company  to  the  same  extent  as  if  they  had  been  inserted  in  the 
articles  of  association,  and  such  articles  had  been  registered.  The  19th  section  enacts 
that  "  every  person  who  has  accepted  any  share  in  a  Company  registered  under  that 
Act,  and  whose  name  is  entered  in  the  register  of  the  shareholders,  shall  for  the  pur- 
poses of  the  Act  be  deemed  to  be  a  shareholder."  In  Table  B.,  "  Regulations  for  the 
management  of  the  Company"  (1.)  "No  person  shall  be  deemed  to  have  accepted 
any  share  in  the  Company  unless  he  has  testified  his  acceptance  thereof  by  writing 
under  his  hand,  in  such  form  as  the  Company  from  time  to  time  directs."  By 
section  16  the  Company  is  to  keep  a  register  of  the  names  of  the  shareholders,  and 
the  shares  held  by  each  of  them.  And  by  section  26  the  register  is  made  evidence 
of  any  matter  by  the  Act  directed  or  authorized  to  be  inserted  therein.  Here  the 
name  of  the  defendant  is  on  the  register.  That  is  evidence  that  he  is  a  shareholder. 
The  defendant  answers  that  he  has  not  accepted  the  shares  in  the  manner  prescribed. 
If  he  is  right,  a  person  who  has  received  dividends  and  paid  calls  for  many  years  may 
turn  round  and  say  that  he  is  not  a  shareholder  on  account  of  some  informality  in  the 
signing  of  the  consent  to  become  a  shareholder.  [Crompton,  J.  All  these  [582] 
inconveniences  are  incurred  because  the  legislature  thought  it  of  the  greatest  import- 
ance to  have  a  line  drawn  defining  accurately  who  are  and  who  are  not  shareholders.] 
The  defendant  comes  within  the  definition  of  a  shareholder  in  the  16th  section.  It 
is  clear  that  he  has  accepted  shares  in  the  Company,  because  he  received  back  1001. 
of  his  deposit,  was  content  with  the  250  shares  allotted  to  him,  and  applied  for  his 
interest  and  share  certificates  in  respect  of  them.  In  Yelland's  case  (5  De  Gex  &  S. 
395 ;  on  appeal,  21  1j.  J.  Chan.  852)  a  joint  stock  Company  having  been  completely 
registered,  Yelland  applied  for  and  accepted  shares,  and  paid  a  deposit.  The 
Company's  deed  required  that  on  its  execution  the  names  of  the  parties  executing 
should  be  entered  on  the  list  of  shareholders  and  be  returned  to  the  Stamp  Office,  and 
thenceforth  they  should  have  the  privileges  and  be  subject  to  the  liabilities  of  share- 
Ex.  Div.  XIII. — 31* 
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holders.  Yelland  did  not  execute  the  deed,  but  the  directors  entered  and  returned 
his  name.  Vice  Chancellor  Parker  held  that  his  name  was  properly  placed  on  the 
register  of  shareholders.  [Willes,  J.  The  question  there  was,  whether  the  petitioner 
was  liable  as  a  contributory.  A  person  may  be  a  contributory,  though  not  a  share- 
holder. When  the  case  came  before  the  Court  of  Appeal,  Lord  Cran worth  treated 
the  petitioner  as  not  being  a  shareholder,  and  expressly  said  that  he  was  not  liable 
at  law.]  It  does  not  appear  in  the  present  case  that  the  form  testifying  acceptance  of 
shares  had  been  prescribed  by  the  Company.  The  case  does  not  state  that  there  was 
any  general  regulation  of  the  Company,  or  any  provision  in  the  articles  of  association 
to  that  effect.  To  the  articles  of  association  a  form  of  assent  was  appended,  but  it 
does  not  appear  that  subscription  to  this  was  deemed  abso-[583]-lutely  essential  by 
the  Company.  [Willes,  J.  The  case  shews  that  the  form  was  sent  to  the  defendant 
by  the  authority  of  the  Company.]  The  Company  are  a  different  body  from  the 
directors,  or  the  secretary.  [Crompton,  J.  From  time  to  time  they  issued  a  printed 
form,  with  directions  how  it  was  to  be  filled  up.]  Supposing  that  the  defendant  is 
not  a  shareholder,  he  may  be  estopped  from  setting  up  that  as  against  the  plaintiffs  : 
The  Cheltenham  and  Great  JVestern  Union  Railway  v.  Daniel  (2  Q.  B.  281),  The 
Sheffield  Ashton-under-Lyne  and  Manchester  Railway  Company  v.  Woodcock  (7  M.  &  W. 
574).  [Crompton,  J.  In  none  of  those  cases  were  there  negative  words  like  those  in 
the  present  case,  viz.,  that  no  person  shall  be  deemed  to  have  accepted  shares  unless 
he  has  accepted  in  a  particular  form.]  The  words  may  be  satisfied  by  holding  them 
to  mean  that  the  party  shall  not  be  entitled  to  dividends  unless  he  accepts  in  the 
manner  prescribed,  but  the  Company  may  waive  it.  In  The  tVaterford,  Wexfai-d, 
Wicklow  and  Dublin  Railway  Company  v,  Pidcock  (8  Exch.  279)  the  shares  were  allotted 
only  on  conditon  that  the  deed  should  be  executed.  They  also  referred  to  Ex  parte 
Cookney  (3  De  G.  &  J.  170). 

Vernon  Harcourt  (with  whom  was  Wilde),  for  the  defendant,  was  not  called  upon 
to  argue. 

Erle,  J.  We  are  all  of  opinion  that  the  judgment  ought  to  be  affirmed.  It  must 
be  assumed  that  the  Court  below  found  as  a  fact  that  the  Company  had  directed  that 
the  acceptance  of  shares  should  be  in  the  form  appended  to  the  articles  of  association. 
The  judgment  in  the  Court  below  proceeds  on  that  ground.  The  argument  of  Mr. 
Bovill  was  directed  to  the  question  of  fact.  Assuming  the  fact  to  be  found,  we  [584] 
are  bound  to  give  the  same  judgment  here.  This  case  is  distinguishable  from  those 
where  persons  have  been  held  liable  as  shareholders  by  estoppel,  because  in  none  of 
the  acts  of  parliament  under  which  the  questions  have  arisen  has  there  been  language 
similar  to  that  here,  viz.,  that  "  no  person  shall  be  deemed  a  shareholder  "  unless  he 
has  complied  with  the  requisitions  of  the  Act. 

Williams,  J.  I  am  of  the  same  opinion.  I  think  we  must  assume  that  the 
Company  had  directed  the  acceptance  of  shares  to  be  in  the  form  appended  to  the 
memorandum  of  association. 

Crompton,  J.,  Crowder,  J.,  and  Willes,  J.,  concurred. 

Judgment  affirmed. 


[585]    Exchequer  Reports.    Trinity  Term,  22  Vict. 

Solomon  v.  The  Master,  AVardens  and  Freemen  and  Commonalty  of  the 
Mystery  of  Vintners  in  the  City  of  London.  June  1,  1859. — The  plaintiff 
was  the  owner  of  a  house  built  on  a  hill  having  a  descent  towards  the  west.  Next 
to  the  plaintiff's  house  was  one  belonging  to  another  person,  which  adjoined  a 
house  belonging  to  the  defendants.  For  upwards  of  thirty  years  the  three  houses 
had  been  out  of  the  perpendicular  leaning  towards  the  west.  There  was  no 
evidence  how  the  leaning  originated,  but  it  might  have  been  seen  by  any  person 
passing  in  the  street.  It  did  not  appear  when  the  houses  were  built,  or  that  there 
had  been  any  connection  between  them  either  in  title,  possession,  or  occupation. 
The  lease  of  the  defendants'  house,  which  was  the  lowest  or  westernmost,  having 
expired,  and  the  house  being  out  of  repair,  the  defendants  agreed  with  one  R  that 
R.  should  pull  down  the  house  and  rebuild  it,  and  that  the  defendants  would  then 
grant  R  a  lease.  E.  pulled  down  the  defendants'  house.  The  house  adjoining 
sank  further  towards  the  west,  and  the  plaintiffs  house,  having  lost  its  support, 
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then  fell  dowu. — Held,  that,  the  defendants'  house  not  adjoining  the  plain- 
tiffs house,  the  plaintiff  had  acquired  no  right  to  have  his  house  supported  by  the 
defendant's  house. — Quare,  whether  he  would  have  acquired  any  such  right 
if  the  plaintiff's  house,  had  immediately  adjoined  the  defendants'  house. — Per 
Bramwell,  B.,  that  there  was  nothing  to  shew  that  the  plaintiffs  enjoyment  of 
support  for  his  house  by  the  defendants'  house  had  been  open  and  as  of  right. 

[S.  C.  28  L.  J.  Ex.  370 ;  5  Jur.  (N.  S.)  1177 ;  7  W.  K.  613.  Considered,  Hunt  v.  Ftake, 
1860,  1  Johns.  705.  Distinguished,  Xa/tTncr  v.  Official  Co-operative  Society,  1885,  16 
L.  It.  Ir.  305.  Keferred  to,  Angus  v.  Daltm,  1877,  3  Q.  B.  D.  97 ;  1878,  4  Q.  B.  D. 
168 ;  1881,  6  A.  C.  755  ;  Union  Lighterage  Company  v.  London  Graving  Dock  Company 
[1901]  2  Ch.  300;  [1902]  2  Ch.  557.] 

The  first  count  of  the  declaration  stated  that,  before  the  grievances,  &c.,  the  plaintiff 
was  possessed  of  two  houses  adjoining  each  other,  known  as  2  Pilgrim  Street,  and  3 
Pilgrim  Street,  under  leases  thereof  respectively,  as  tenant  thereof  for  certain  terms  of 
years  then  unexpired,  which  said  houses  then  were  ancient  houses,  and  more  than 
twenty  years  old  ;  and,  at  and  before  the  commission  of  the  grievances,  the  said  houses, 
and  each  of  them,  of  right  leant  on  and  were  supported  by  certain  houses  and  buildings 
of  the  defendants ;  and  the  plaintiff,  in  respect  of  his  possession  of  the  said  houses 
respectively,  then  of  right  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy, 
support  from  the  [586]  said  houses  and  buildings  of  the  defendants  :  Yet  the  defendants 
pulled  down  and  caused  to  be  pulled  down,  and  removed  and  took  away  and  caused 
to  be  removed  and  taken  away,  the  support  which  the  plaintiff  of  right  had,  whereby, 
and  by  such  removal  of  the  support,  the  defendants  caused  the  plaintiff's  two  houses 
to  fall  down,  and  in  the  fall  the  houses  broke  and  destroyed  the  plaintiff's  goods  then 
in  the  said  houses,  whereby  the  plaintiff  not  only  lost  his  goods  and  the  enjoyment 
of  the  houses  during  the  term,  but  has  become  liable  to  the  landlords  under  the  cove- 
nants in  his  leases  to  keep  and  leave  in  repair  the  said  houses. 

Second  count.  That  the  plaintiff,  at  the  time  of  the  grievances,  was  possessed  of 
a  house,  known  as  2  Pilgrim  Street,  as  tenant  thereof  for  a  term  of  years  then 
unexpired,  which  said  house  was  then  an  ancient  house  more  than  twenty  years  old  : 
that  the  house  of  the  plaintiff  then  of  right  leaned  on  and  was  supported  by  a  certain 
ancient  house  thereto  next  adjoining  called  or  known  as  1  Pilgrim  Street,  and  the 
plaintiff,  in  respect  of  the  possession  of  his  house  2  Pilgrim  Street,  then  of  right  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  support  from  the  house  then 
next  adjoining,  called  1  Pilgrim  Street;  and  the  house  called  1  Pilgrim  Street  was 
an  ancient  house  and  more  than  twenty  years  old ;  and  the  said  house  called  1  Pilgrim 
Street  then  of  right  leaned  on  and  was  supported  by  certain  houses  and  buildings  of 
the  defendants  next  adjoining  thereto,  and  of  right  had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy,  support  from  the  said  houses  and  buildings  of  the  defendants. 
And  the  plaintiff's  house  called  2  Pilgrim  Street  then  of  right  leaned  on  and  was 
supported  by  the  said  houses  and  buildings  of  the  defendants  through  the  said  house 
1  Pilgrim  Street.  And  the  plaintiff,  in  respect  of  his  house  2  Pilgrim  [587]  Street, 
then  of  right  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  support  for 
his  house  from  the  said  houses  and  buildings  of  the  defendants  through  the  said  house 
1  Pilgrim  Street :  Yet  the  defendants,  knowing  the  premises,  negligently  and  impro- 
perly pulled  down,  and  caused  to  be  pulled  down  the  said  houses  and  buildings  of  the 
defendants,  and  removed  and  took  away,  and  caused  to  be  removed  and  taken  away 
the  support  which  the  said  house  1  Pilgrim  Street  then  of  right  had,  and  the  support 
which  the  plaintiff  then  of  right  had  for  his  said  house ;  whereby,  and  by  which 
remoxal  of  the  support,  and  by  the  careless,  negligent  and  improper  manner  in  which 
the  houses  of  the  defendants  were  pulled  down,  the  defendants  caused  the  said  house 
1  Pilgrim  Street,  to  give  way,  and  thereby  deprived  the  plaintiff"  of  the  support  which 
his  house  2  Pilgrim  Street  then  had  from  the  house  1  Pilgrim  Street  aforesaid  and 
from  the  defendants'  houses  and  buildings,  and  by  so  depriving  the  plaintiffs  said 
house  of  such  support  caused  it  to  fall  down,  and  in  the  said  fall  the  house  broke  and 
destroyed  the  plaintiffs  goods.  There  was  a  third  count  which  was  similar  to  the 
second,  relating  to  3  Pilgrim  Street. 

Pleas.  First :  Not  guilty.  Second  :  That  there  was  no  such  right  of  support  as 
alleged.     Whereupon  issues  were  joined. 

At  the  trial,  before    Martin,  B.,  at   the  liondon  Sittings  after  Hilary   Term,  it 
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appeared  that  the  defendants  were  the  owners  of  two  houses,  12  and  13  Broadway, 
the  back  of  which  abutted  on  the  west  side  of  1  Pilgrim  Street.  The  plaintiff  was 
the  lessee  and  occupier  of  Nos.  2  and  3  Pilgrim  Street.  The  whole  block  of  houses 
in  Pilgrim  Street  had  for  upwards  of  thirty  years  leaned  considerably  from  east  to 
west,  and  rested  against  the  defendants'  houses  in  Broadway.  It  was  proved  that  the 
[588]  defendants'  houses  were  out  of  the  perpendicular,  leaning  to  the  westward,  the 
top  of  the  wall  overhanging  about  fifteen  inches  in  that  direction.  The  condition  of 
the  houses  in  this  respect  was  obvious  to  persons  passing  in  the  street,  and  the  attention 
of  the  officers  of  the  Company  had  been  particularly  called  to  it  about  four  years 
previously.  The  projection  of  the  defendants'  houses  was  said  to  have  been  caused 
by  the  pressure  of  the  houses  in  Pilgrim  Street.  The  houses  12  and  13  Broadway, 
being  out  of  repair,  an  agreement  was  entered  into  by  the  defendants,  dated  the  14th 
of  May,  1857,  by  which  the  defendants  agreed  with  one  Robins  that,  when  12  and  13 
Broadway  should  have  been  pulled  down  and  new  houses  should  have  been  built  on 
the  sites  thereof,  they  would  grant  him  a  lease  of  the  premises  for  sixty  years,  and 
Robins,  "  for  himself,  his  heirs,  executors,  administrators  and  assigns,  did  thereby 
agree  with  J.  Lomas,  as  agent  duly  authorized  and  appointed  for  and  on  behalf  of  the 
defendants,  and  his  executors,  administrators  and  assigns,  that  Robins  would  at  his 
own  costs  pull  down  the  said  messuages,"  &c.  And  Robins  further  covenanted  "  that 
he  would  indemnify  and  keep  indemnified  the  said  Company,  their  successors 
and  assigns,  from  all  costs,  charges,  damages  and  expenses  attending,  or  which  may 
be  incurred  by  the  pulling  down  the  said  messuages  or  tenements  and  the  party  walls 
threof,  or  any  or  either  of  them,  or  in  any  wise  relating  thereto."  In  pursuance  of 
this  agreement  Robins  pulled  down  12  and  13  Broadway,  and  in  consequence  of  the 
withdrawal  of  the  support  afforded  by  these  houses,  the  plaintiff's  houses,  2  and  3 
Pilgrim  Street,  cracked  and  fell  in,  destroying  the  plaintiff's  stock  in  trade.  Upon 
this  evidence  the  learned  Judge  intimated  his  opinion  that  the  defendants  were  not 
liable,  and  directed  a  nonsuit  to  be  entered,  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict ;  the  Court  to  have  power  to  make  any  amendment  in  the  [589] 
pleadings  that  might  be  necessary  to  impose  any  liability  upon  the  defendants  which 
could  be  legally  imposed,  if  they  were  not  liable  on  the  pleadings ;  it  being  to  be 
assumed,  for  the  purpose  of  the  motion,  that  the  houses  fell  by  reason  of  the  negligent 
acts  of  Robins. 

Blackburn,  in  Easter  Term  (April  16),  having  obtained  a  rule  nisi  accordingly, 
Hawkins  and  Keane  (with  whom  was  Edwin  James)  now  shewed  cause.  The 
first  question  is,  whether,  assuming  that  the  plaintiff  had  acquired  a  right  of  support, 
and  that  some  person  is  liable  to  him  for  the  damage  he  has  sustained,  that  liability 
attaches  to  the  defendants  or  to  Robins.  Robins  was  not  the  agent  of  the  defendants, 
he  was  acting  for  himself,  and  for  his  own  benefit  in  pulling  down  the  houses  in 
Broadway.  The  plaintiff's  right  of  support  was  not  a  right  against  a  particular 
person. (a)i  Robins's  covenant  imposed  on  him  the  duty  of  taking  down  the  houses 
in  a  proper  manner,  which  would  imply  a  duty  to  put  up  all  proper  shores  to  prevent 
the  adjacent  houses  from  being  prostrated  by  his  operations.  If  he  failed  to  put  up 
such  shores  it  was  an  act  of  negligence  on  his  part  for  which  he  may  be  liable,  but 
with  which  the  defendants  had  nothing  to  do.  This  action  is  therefore  not  maintain- 
able, unless  upon  the  ground  that  the  defendants  had  no  right  at  all  to  pull  down 
their  own  old  houses  and  rebuild  new  houses  instead.  But  it  is  incontestable  that 
they  would  have  been  at  liberty  to  do  so  if  proper  shores  had  been  put  up  to  support 
the  adjacent  houses  during  the  repairs.  Secondly,  the  plaintiffs  houses  had  acquired 
no  right  of  support.  No  legal  origin  of  such  a  right  was  proved,  as  possibly  might 
have  been  the  case  had  it  been  shewn  that  the  plaintiff's  and  the  defendants'  houses 
had  been  built  by  the  same  person,  or  originally  held  under  [590]  one  title,(a)2  or  that 
they  ever  had  been  under  a  common  TOoi.{b)  If  any  easement  exists  at  all  it  is  not 
such  as  to  prevent  the  defendants  from  repairing.  The  Civil  Law  recognised  the 
"servitus  oneris  ferendi,"  which  imposed  on  the  owner  of  the  servient  tenement  the 
obligation,  not  only  of  supporting  the  dominant  edifice,  but  also  of  keeping  his  own 

(af  Gale  on  Easements,  313 ;  Dig.  book  8,  tit.  5,  c.  6,  s.  2. 

{ay  See  Peyton  v.  The  Mayor  of  London,  9  B.  &  C.  725 :  per  Lord  Tenterden,  ib. 
736.     Gale  on  Easements,  229. 

(b)  Gale  on  Easements,  p.  229,  note  a. 
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buildings  in  such  a  state  of  repair  as  should  enable  them  to  sustain  the  pressure.  The 
mutual  rights  of  the  dominant  and  servient  tenement,  in  case  it  became  necessary  to 
do  repairs  to  the  servient  tenement,  are  thus  stated  in  Gale  on  Easements,  p.  313: — 
"This  obligation  to  repair  was  however  strictly  construed,  and  did  not  carry  with 
it  as  an  incident  any  obligation  to  furnish  support  to  the  dominant  tenement  during 
any  necessary  reparation  of  the  servient  tenement.  In  this  respect  the  owner  of  the 
dominant  tenement  was  bound  to  take  care  of  himself,  by  shoring  or  other  means,  or, 
if  he  neglected  to  do  so,  'he  might  take  down  his  own  house  and  rebuild  it'  when  the 
wall  was  restored."  (c)  But  in  fact  no  grant  of  any  easement  can  be  presumed. 
According  to  the  law  of  England  it  is  not  enough  to  raise  a  presumption  of  a  grant 
of  a  right  of  support,  to  shew  that  the  defendants  might  have  known  that  these  houses 
were  all  leaning  one  upon  the  other,  unless  it  could  be  shewn  that  the  defendants 
knew  it  and  had  the  means  of  resisting  the  exercise  of  the  supposed  right.  In  Grale 
on  Easements  it  is  said  (page  229) : — "Supposing,  however,  that  some  deviation  from 
the  perpendicular  should  originally  have  existed,  or  have  been  caused  subsequently 
by  the  imperfect  state  of  the  building,  but  to  so  small  an  extent,  or  in  such  a  position 
as  not  to  be  apparent  to  the  owner  of  the  adjoining  house,  the  ignorance  of  the  neigh- 
bour would  exclude  [591]  the  presumption  of  that  'negligence  and  patience'  from 
which  alone  his  consent  to  the  imposition  of  the  easement  could  be  inferred." 

Blackburn  and  Honyman,  in  support  of  the  rule.  It  was  proved  that  for  thirty 
years  the  block  of  houses  in  Pilgrim  Street,  two  of  which  are  the  plaintiffs  houses, 
were  supported  by  the  defendants'  houses  as  a  buttress,  in  a  manner  which  was  obvious 
and  visible  to  every  one  who  passed  by.  The  defendants  made  a  contract  with  Robins 
by  which  he  was  bound  to  pull  down  the  buttress  houses,  and  the  support  being  thus 
taken  away  the  plaintiff's  houses  fell.  Now  the  right  of  support  of  land  in  its  natural 
state  is  an  incident  of  property.  A  right  of  support  for  a  house  by  the  adjacent 
natural  soil  is  an  easement  which  may  be  acquired  by  twenty  years'  enjoyment.  And 
in  like  manner  a  right  to  artificial  support,  that  is  by  another  house,  may  be  gained 
by  twenty  years'  enjoyment.  On  this  subject  Mr.  Gale  says  (p.  228) : — "  A  question 
of  equal  practical  importance,  but  presenting  greater  difficulties,  and  not  elucidated  by 
any  direct  authority,  arises  where  the  owner  of  an  ancient  house  claims  a  right  to  have 
it  lean  against  and  be  supported  by  the  house  of  his  neighbour.  The  obstacle  to  the 
acquisition  of  this  easement  by  user  arises  from  the  natural  secrecy  of  the  mode  of  its 
enjoyment  and  the  consequent  difficulty  of  shewing  that  it  has  been  had  with  the 
knowledge  of  the  owner  of  the  servient  tenement.  ...  If  the  manner  of  imposing 
the  pressure  be  of  such  a  manifest  and  visible  nature  as  to  afford  the  requisite  indica- 
tion to  the  adjoining  owner,  it  would  appear  that  an  easement  of  this  kind  may  be 
acquired  in  the  same  manner  as  any  other  easements."  [Pollock,  C.  B.  The  instance 
he  puts  of  a  beam  inserted  into  a  neighbour's  wall  is  a  very  different  matter.]  There 
was  ample  evidence  of  the  defendants'  knowledge  of  the  support  which  the  plaintiffs 
houses  were  [592]  enjoying.  It  would  have  been  no  answer  that  the  defendants 
could  not  have  interfered  with  the  support  without  pulling  down  their  own  houses. 
In  Gayford  v.  Nicholls  (9  Exch.  702,  708)  Lord  Wensleydale  said,  "  This  is  not  a  case 
in  which  the  plaintiff  has  the  right  to  the  support  of  the  defendant's  soil  (which  in 
that  case  was  made  ground),  either  by  virtue  of  a  twenty  years'  occupation,  or  by 
reason  of  a  presumed  grant  or  by  a  presumed  reservation  where  both  houses  were 
originally  in  the  possession  of  the  same  owner ; "  implying  that  in  each  of  those  cases 
a  grant  might  have  been  presumed.  The  effect  of  the  decisions  in  Bowbotham  v.  Wilson 
(6  E.  &  B.  593  ;  S.  C.  in  error,  8  E.  &  B.  123)  and  Humphries  v.  Brogden{\2  Q.  B.  739) 
is  that,  prima  facie,  the  right  of  support  must  be  presumed  to  be  absolute,  though,  if 
evidence  be  given  that  the  right  is  qualified,  the  qualification  is  effectual.  It  is  not  to 
be  presumed  that  the  grant  of  support  by  the  defendants  w.as  subject  to  any  exception. 
The  leaning  of  the  several  houses  on  each  other  was  as  obvious  as  the  pressure  of  a 
set  of  chambers  on  the  top  floor  of  a  house  upon  the  several  floors  below.  If  in  such 
a  case  the  ground  floor  was  pulled  down  and  the  rooms  above  prostrated,  the  owner 
of  the  top  floor  would  have  a  right  of  action  against  the  owner  of  the  ground  floor. 
A  similar  right  of  support  has  been  acquired  in  the  present  case.  For  the  purposes 
of  this  rule  it  must  be  taken  to  be  proved  that  for  twenty  years  the  plaintiffs  houses 
leant,  through  No.  1  Pilgrim  Street,  on  the  defendants'  houses.     [Channell,  B.     In 

(c)  Citing  Dig.  bk.  8,  tit.  5,  1.  8. 


974  SOLOMON    V.  THE    VINTNERS'  COMPANY  4  H.  &  N.  593. 

the  case  of  chambers,  the  floors  are  built  at  the  same  time.]  It  is  a  fallacy  to  suggest 
that  the  defendants  could  not  have  resisted  the  encroachment  by  the  plaintiffs  houses. 
They  could  have  done  so  by  means  of  the  old  writ  "  quod  permittat."  Baten's  case  (d) 
shews  that  in  order  to  have  the  encroachment  removed,  it  would  have  been  enough  to 
shew  [593]  that  it  overhung  the  defendants'  land.  [Martin,  B.  The  plaintiff  did  not 
build  into  any  part  of  the  aerial  space  extending  over  the  ground  belonging  to  the 
defendants.]  The  Vintners'  Company  might  have  declared,  in  an  action  on  the  case, 
that  they  were  owners  of  a  house,  and  that  the  now  plaintiff  maintained  a  house  in 
such  a  position  as  to  push  the  intervening  house  upon  them.  [Martin,  B.  That 
declaration  would  shew  no  cause  of  action  at  all.]  An  action  would  have  been 
maintainable  by  the  defendants  for  the  original  displacement  of  No.  1  by  No.  2,  against 
the  owner  of  No.  2.  The  right,  having  been  enjoyed  de  facto,  must  be  presumed  to 
have  had  a  legal  origin,  if  there  ever  was  any  means  of  resisting  it,  and  a  possible 
legal  origin.  If,  without  a  legal  right  to  do  so,  the  plaintiff  maintained  his  houses  in 
such  a  position  as  to  press  and  weigh  upon  the  houses  in  Broadway,  that  would  be 
ground  for  a  "  quod  permittat."  [Bramwell,  B.  Suppose  the  leaning  over  was  caused 
by  the  houses  in  Broadway  giving  way  and  dragging  with  them  the  plaintiff's  houses, 
would  you  say  that  the  Vintners'  Company  would  have  had  a  cause  of  action  *?]  An 
action  might  have  lain  for  continuing  the  consequent  encroachment,  though  the  original 
trespass  might  have  been  excused,  as  in  case  of  a  continuing  trespass  when  the  original 
trespass  is  excusable  as  occasioned  by  the  defect  of  the  plaintiff's  fences.  [Pollock,  C.  B. 
If  I  build  a  wall  at  the  extremity  of  my  land,  and  my  neighbour  plays  rackets  against  it 
for  twenty  years,  is  it  contended  that  he  would  acquire  a  right  to  have  it  kept  up? 
Bramwell,  B.  Probably  a  right  not  to  have  it  pulled  down,  if  he  had  used  it  for  that 
purpose  as  of  right.  Bramwell,  B.,  referred  to  Bex  v.  Rosewell  (2  Salk.  459)  and  Chauntler 
V.  RoUnson  (4  Exch.  163),  and  Pollock,  C.  B.,  to  ArJcwright  v.  Gell  (5  M.  &  W.  203).] 
If  the  weight  of  the  plaintiff's  houses  de  facto  rested  upon  [594]  the  defendants' 
houses  in  Broadway,  the  case  comes  within  the  Prescription  Act.  That  point  did  not 
arise  in  Peyton  v.  The  Mayor  of  London  (9  B.  &  C.  725).  In  Brown  v.  Windsor 
(1  C.  &  J.  20)  the  defendant,  having  twenty-seven  years  previously  given  leave  to  the 
plaintiff  to  rest  his  house  on  the  defendant's  wall,  carelessly  made  an  excavation  by 
which  he  weakened  his  wall  and  consequently  injured  the  plaintiff's  house :  and  it 
was  held  that  an  action  was  maintainable  for  such  injury.  [Bramwell,  B.  Suppose 
the  owner  of  No.  1  Pilgrim  Street  had  acquired  a  right  against  the  defendants  and 
afterwards  released  it,  could  the  plaintiff  have  prevented  him  from  doing  so  ?]  In 
Stanselly.  Jollard  (Selwyn's  Nisi  Prius,  435)  Lord  Ellenborough  held  that  where  a  man 
had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  his  building  above  twenty  years, 
upon  analogy  to  the  rule  as  to  lights  he  had  acquired  a  right  to  a  support,  or  as  it 
were  of  leaning  to  his  neighbour's  soil,  so  that  his  neighbour  could  not  dig  so  near  as 
to  remove  the  support ;  but  that  it  was  otherwise  of  a  house  newly  built.  That  is 
in  accordance  with  Palmer  v.  Fleshees  (1  Siderfin,  167)  and  Hide  v.  Thornbarough 
(2  Car.  &  K.  250)  and  the  observations  of  Lord  Campbell  in  Humphries  v.  Brogden 
(12  Q.  B.  739,  749).  The  presumption  of  a  grant  of  a  right  of  support  in  case  of 
a  house  leaning  on  adjoining  soil  and  acquiring  a  right  of  support  by  such  soil  is 
stronger  than  that  which  is  necessary  here.  It  is  not  easy  to  see  how  the  owner  of 
land  can  prevent  a  building  erected  on  his  neighbour's  land  adjoining  his  own  from 
enjoying  support  by  his  own  land.  But,  in  the  present  case,  the  Vintners'  Company 
might  have  effectually  interfered  to  prevent  the  continuance  of  the  enjoyment  of 
support.  If  the  plaintiff  had  a  right  of  support,  the  withdrawal  of  the  support  is  a 
wrong  for  which  an  action  lies  independently  of  any  consequential  damage :  Nicklin  v. 
[595]  Williams  (10  Exch.  259),  Bmomi  v.  Backhouse  (27  L.  J.  Q.  B.  278).  If  the  act 
is  itself  unlawful  the  employer  is  responsible,  and  it  is  unimportant  whether  it  was 
done  by  a  contractor  or  a  servant :  Ellis  v.  The  Sheffield  Gas  Consumers'  Company 
(2  E.  &  B.  767).  In  ordering  Robins  to  pull  down  the  house,  the  defendants  should 
have  taken  care  that  in  removing  the  support  of  the  plaintiffs  house  he  provided  a 
substitute.  [Pollock,  C.  B.  Does  it  amount  to  more  than  this  ?  "  Take  the  house 
down.  Respect  other  people's  rights,  and  make  the  best  of  it."]  Robins  indemnifies 
the  Company.  The  defendants  had  a  right  to  have  their  houses  taken  down  on 
certain  conditions,  which  have  not  been  fulfilled,  and  as  by  the  taking  down  of  the 

(d)  9  Rep.  53  b.     See  also  Penruddock's  case,  5  Rep.  101  b. 
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wall,  and  not  by  any  negligence  on  Robins's  part,  the  plaintiff's  houses  were  thrown 
down,  the  defendants  are  liable :  Trowei-  v.  Chadwick  (3  Bing.  N.  C.  334).  The  defen- 
dants have  prevented  the  enjoyment  of  the  easement  granted  by  themselves,  which 
they  cannot  lawfully  do  :  Gale  on  Easements,  234,  248.  It  is  suggested  that  such  an 
easement  as  that  now  claimed  is  unknown  to  the  law  of  England  :  the  answer  is  that 
such  an  easement  was  recognised  in  Ricluirds  v.  Rose  (9  Exch.  218),  where  Pollock,  C.  B., 
in  delivering  the  judgment  of  the  Court,  said: — "It  seems  to  be  clear  that  where 
a  number  of  houses  are  built  upon  a  plot  of  ground,  all  the  houses  belonging  to  the 
same  person  being  all  built  together,  and  each  requiring  the  mutual  support  of  its 
neighbours  for  their  common  protection  and  security,  such  right  of  mutual  support 
equally  exists  whether  the  owner  parts  first  with  one  house  and  then  with  the  other, 
or  with  two  together,  the  ownership  of  the  latter  being  afterwards  divided."  In  Pyn 
V.  Carter  (1  H.  &  N.  916)  the  existence  of  the  easement  was  less  apparent  than  in  the 
[596]  present  ease,  and  yet  it  was  held  that  the  owner  of  the  servient  tenement  was 
bound  to  ascertain  what  easements  the  owner  of  the  adjoining  house  exercised. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered. 

Pollock,  C.  B.  I  have  to  deliver  the  judgment  of  myself,  my  brother  Martin, 
and  my  brother  Channell ;  my  brother  Bramwell  does  not  differ  in  the  result,  but  I 
believe  he  will  express  his  own  views.  He  agrees  with  the  judgment  of  the  Court, 
but  does  not  adopt  all  the  reasons  upon  which  our  judgment  proceeds. 

The  plaintiff  complained  of  an  injury  occasioned  to  his  dwelling-house  by  the 
taking  down  and  removal  of  two  houses,  the  defendants'  property,  under  the  circum- 
stances after  mentioned.  The  facts  proved  were  these : — The  plaintiff  was  the  owner 
of  a  house  in  Pilgrim  Street  in  the  city  of  London.  His  house  was  built  on  a  hill 
having  a  descent  towards  the  west.  There  was  a  house  next  below  his  and  adjoining 
to  the  plaintiff's  house  belonging  to  a  third  person,  and  the  defendants  were  the 
owners  of  the  two  houses  next  adjoining.  One  of  the  defendants'  houses  was  a  corner 
house  of  the  street.  For  upwards  of  thirty  years  the  four  houses  were  all  of  them 
out  of  the  perpendicular,  leaning  to  the  west,  and  this  might  have  been  seen  by  any 
one  passing  by.  There  was  no  evidence  how  or  when  this  occurred  or  when  the 
houses  were  built,  or  that  there  was  any  connexion  between  the  houses  either  in  title, 
occupation,  possession  or  otherwise.  In  1857  the  lease  of  the  defendants'  houses 
expired,  and  they  entered  into  a  contract  with  a  person  of  the  name  of  Robins,  that 
he  should  pull  them  down  and  erect  two  other  houses  in  their  place,  and  that,  upon 
this  being  done,  they  would  grant  him  a  [597]  lease  at  an  agreed  rent.  Robins  pro- 
ceeded to  pull  down  the  houses  and  in  consequence  damage  was  caused  to  the  plaintiff's 
house.  And  the  question  is  whether  these  facts  shew  any  liability  on  the  part  of  the 
defendants.  For  the  purpose  of  the  argument,  it  is  to  be  assumed  that  Robins  acted 
with  negligence.  The  defendants  contended  that  the  facts  before  stsited  afforded  no 
evidence  that  the  plaintiff  had  acquired,  or  had,  as  alleged  by  his  declaration,  a  right 
to  have  his  house  in  any  way  supported  by  the  house  of  the  defendants ;  and  that 
they  were  not  liable  for  the  negligence  of  Robins,  their  contractor,  in  taking  them 
down  under  the  contract  referred  to.  The  plaintiff,  on  the  other  hand,  contended 
that  upon  the  facts  proved  he  had  acquired  a  right  to  the  support  of  the  defendants' 
houses,  and  that  if  the  defendants,  by  themselves  or  their  servants,  had  taken  the 
houses  down  and  deprived  the  plaintiff  of  the  support,  the  very  act  of  removing  the 
support  to  which  he  was  entitled,  however  carefully  done,  would  entitle  him  to  main- 
tain an  action  against  the  defendants ;  and  that  the  taking  down  being  an  act  done 
by  Robins  by  their  authority  and  direction,  was  the  same  as  if  it  had  been  done  by 
themselves.  It  was  admitted  by  the  learned  counsel  for  the  plaintiff  that,  on  the 
existing  authorities,  the  defendants  would  not  be  responsible  for  the  mere  negligence 
of  Robins.  My  brother  Martin  at  the  trial  was  of  opinion  that  the  defendants  were 
not  liable,  and  directed  a  nonsuit,  with  leave  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him,  in  which  event  it  was  agreed  that  all  further  questions  should  be 
referred  to  an  arbitrator.  A  rule  was  accordingly  obtained  which  came  on  for  argu- 
ment in  the  course  of  last  terra. 

It  seems  now  to  be  well  settled  that  the  right  of  one  man's  land  to  support  from 
the  adjoining  land  is  not  an  e^isement  or  in  the  nature  of  an  easement  at  all  but  [598] 
a  natural  right,  like  the  right  to  the  flow  of  the  water  in  a  natural  river :  lloiohotham 
v.  Wilson  (8  E.  &  B.  123).     But  the  right  to  support  for  one  building  from  an  adjoining 
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building  is  certainly  not  a  natural  right.  It  may  arise  in  different  ways.  In  Partridge 
V.  Scott  (3  M.  &  W.  220),  Alderson,  B.,  in  delivering  the  judgment  of  the  Court  with 
regard  to  a  right  very  analogous,  says,  that  "rights  of  this  sort  if  they  can  be 
established  at  all  must  have  their  origin  in  grant."  In  Peyton  v.  The  Mayor  of  London 
(9  B.  &  C.  736)  Lord  Tenterden  intimated  that  if  it  appeared  that  both  houses  were 
originally  built  by  the  same  owner  the  right  to  support  might  exist.  In  Richards  v. 
Rose  (9  Exch.  218)  this  Court  held  that,  in  the  latter  case,  such  a  right  or  easement 
did  exist,  and  the  right  was  thus  recognised  by  the  civil  law. 

If  the  house  removed  had  been  the  next  adjoining  the  plaintiff's  we  should  have 
felt  much  embarrassed  by  some  cases  and  dicta.  In  Stansell  v.  Jollard  (Selwyn's  Nisi 
Prius,  435)  and  Hide  v.  Thoi-nhorough  (2  Car.  &  K.  250)  such  a  right  of  support  is 
stated  to  be  gained  if  the  houses  have  stood  for  twenty  years ;  and  in  Humphries  v. 
Brogden  (12  Q.  B.  749)  Lord  Campbell  refers  to  these  cases.  It  is  extremely  difficult 
to  see  how  the  circumstances  of  the  houses  having  stood  for  twenty  years  makes  any 
difference,  or  creates  a  right  where  houses  are  supposed  to  have  been  built  by  different 
adjoining  land  owners,  each  with  its  own  separate  and  independent  walls,  but  upwards 
of  twenty  years  ago  one  of  them  got  out  of  the  perpendicular,  and  leaned  upon  and 
was  supported  in  part  by  the  others,  so  that  if  the  latter  were  removed  the  other 
would  fall :  it  cannot  be  a  right  by  prescription,  which  supposes  a  state  of  things 
existing  before  the  time  of  legal  memory. 

[599]  Nor  does  it  seem  to  us  to  be  a  right  under  the  Prescription  Act,  2  &  3  Wm.  4, 
c.  71,  which  has  been  hitherto  confined  to  rights  in  their  nature  of  a  perpetual  and 
permanent  character,  and  the  ownership  of  which  is  in  fee  simple. 

It  seems  to  us  that,  in  the  absence  of  all  evidence  as  to  origin  or  grant,  the  only 
way  in  which  such  a  right  can  be  supported  is  that  suggested  by  Lord  Campbell  in 
Humphries  v,  Brogden,  namely,  an  absolute  rule  of  law  similar  to  that  which  is  stated 
to  have  existed  in  the  civil  law.  But  there  is  no  authority  for  any  such  rule  to  be 
found,  at  least  none  was  stated  to  us.  Lord  Campbell  compares  it  to  a  right  to  light. 
But  that  right  is  created  by  the  express  enactment  of  the  3rd  section  of  the  statute 
before  referred  to.  And  it  seems  contrary  to  justice  and  reason  that  a  man,  by 
building  a  weak  house  adjoining  to  the  house  of  his  neighbour,  can,  if  the  weak  house 
gets  out  of  the  perpendicular  and  leans  upon  the  adjoining  house,  thereby  compel  his 
neighbour  either  to  pull  down  his  own  house  within  twenty  years,  or  to  bring  some 
action  at  law,  the  precise  nature  of  which  is  not  very  clear ;  otherwise  it  is  said,  an 
adverse  right  would  be  acquired  against  him. 

But  these  questions  we  refer  to  because  they  were  matters  of  argument  at  the  bar. 
It  is  not  necessary  to  decide  them  in  the  present  case.  The  defendants'  houses  were 
not  next  adjoining  the  plaintiff's ;  there  was  an  intermediate  one,  and  it  is  necessary 
to  consider  whether  any  of  the  grounds  suggested  as  creating  a  right  are  supported 
by  the  evidence.  As  to  any  right  arising  from  the  non-removal  of  the  defendants' 
houses  (assuming  it  to  be  that  a  man  who  has  a  house  suitable  for  his  own  purposes 
must  pull  it  down  within  twenty  years,  otherwise  his  neighbour,  whose  house  may 
lean  upon  it,  would  gain  an  adverse  right  of  support),  the  evidence  is  defective,  for  it 
is  plain  that,  during  much  the  greater  part  of  the  thirty  years  during  [600]  which  the 
houses  were  out  of  the  perpendicular,  the  defendants'  houses  were  in  the  possession  of 
tenants  under  leases.  The  defendants  could  not  have  pulled  them  down  if  they  had 
been  disposed  to  do  so. 

But  it  was  strongly  argued  that  the  defendants  might  have  maintained  an  action 
against  the  plaintiff  during  the  first  twenty  years  of  the  leaning  of  his  house.  When 
a  house  built  upon  the  edge  of  a  man's  land  gets  out  of  the  perpendicular,  and  leans 
or  hangs  over  his  neighbour's  land,  it  no  doubt  occupies  a  space  belonging  to  his 
neighbour,  the  rule  of  law  being,  cujus  est  solum  ejus  est  usque  ad  ccelum.  But, 
assuming  the  neighbour  could  maintain  an  action  to  recover  the  space,  or  for  interfering 
with  it,  the  defendants  could  not  have  maintained  an  action  for  the  plaintiff's  use  of 
the  projection  over  the  soil  of  the  intervening  owner.  It  was  said,  however,  that  prior 
to  the  1st  of  June,  1835,  now  twenty-four  years  ago,  a  writ  of  quod  permittat  might 
have  been  brought ;  but  even  if  this  were  so  it  would  be  of  no  avail,  for  during  fourteen 
of  the  twenty  years  this  action  has  been  abolished.  It  was  said  that  since  then  an 
action  on  the  case  might  have  been  brought.  But  we  apprehend  that,  upon  the 
evidence  in  this  case,  the  defendants  could  have  maintained  no  such  action.  There 
was  no  evidence  how  the  leaning  originated.     It  may  have  been  th^t  the  defendants' 


4  H.  &  N.  601.  SOLOMON    V.  THE    7INTNERS'    COMPANY  977 

houses  were  the  first  to  give  way,  and  that  this  was  caused  by  some  excavation  in  the 
street  for  which  they  were  in  no  wise  responsible,  and  that  the  getting  out  of  the 
perpendicular  of  the  plaintiffs  house  originated  from  the  same  cause.  Under  such 
circumstances  we  think  the  defendants  could  not  have  maintained  an  action  on  the 
case  against  the  plaintiff.  If  the  only  evidence  had  been  that  in  this  case,  we  entertain 
no  doubt  the  Judge  would  have  been  bound  to  have  held  that  there  was  no  evidence 
to  go  to  the  jury. 

[601]  The  question  therefore  really  comes  to  this — is  there  any  authority  in  the 
law  for  the  existence  of  such  a  right  as  that  claimed  by  the  plaintiff]  We  find  none 
where  the  houses  do  not  adjoin,  and  although  we  possibly  might  have  acted  upon  the 
cases  before  referred  to,  if  the  circumstances  had  been  the  same,  we  are  not  disposed 
to  extend  the  principle  further  than  we  feel  ourselves  compelled  by  authority.  If 
there  be  such  a  rule  of  law  as  that  suggested  by  Lord  Campbell  in  Humphries  v.  Brogden, 
the  plaintiffs  contention  may  be  right.  But,  as  already  observed,  we  have  not  been 
refened  to,  and  are  not  aware  of  any  authority  to  this  effect.  The  rule,  therefore,  to 
set  aside  the  nonsuit  will  be  discharged. 

Bramwell,  B.  I  think  that  the  rule  ought  to  be  discharged,  and  I  do  not  dissent 
from  any  reason  given  by  my  Lord  for  discharging  the  rule.  But  the  reasons  there 
given  seem  to  me  to  involve  questions  of  very  great  difficulty  and  importance,  and  I 
would  rather  not  pronounce  an  opinion  on  them  without  a  great  deal  more  consideration 
than  I  have  been  able  to  give  them.  I  certainly  would  not  do  it  in  any  case  without 
some  necessity  for  so  doing,  which  I  do  not  see  here,  because  there  is  ground  upon 
which  the  defendants  are  entitled  to  our  judgment ;  and  it  is  this.  Where  a  house 
leans  as  this  does,  the  owner  of  it  may  make  two  claims  in  respect  of  it  upon  his 
neighbour,  one  a  general  right  to  impend  over  and  occupy  a  portion  of  his  ground  as 
it  were,  and  to  hang  over  and  occupy  a  portion  of  air  or  the  space  over  it ;  the  other 
right,  a  right  to  support  from  the  walls  of  the  house  of  his  neighbour.  Now  the  former 
claim  is  here  out  of  the  question,  because  the  plaintiff's  house  did  not  impend  over  the 
defendants'  land ;  therefore  the  question  is  limited  to  the  latter ;  and  ac-[602]-cord- 
ingly  Mr.  Blackburn's  contention  was,  that  the  plaintiff  had  a  right  to  have  his  house 
supported  by  the  intermediate  house  which  the  plaintiff  said  leaned  upon  the  defen- 
dants' house.  The  right  so  claimed,  as  I  understand  it,  was  this,  viz.  a  right  to  have 
the  support  while  the  defendants'  house  stood  there, — to  have  the  defendants'  house 
continue  to  stand  there  to  give  that  support, — and,  when  the  defendants'  house  would 
no  longer  stand  of  itself,  a  right  on  the  part  of  the  plaintiff  to  go  in  and  repair  it,  and 
make  it  sufficient  to  bear  the  weight  of  the  plaintift''s  house.  Now  that  is  a  claim 
which  to  my  mind  is  extravagant  upon  the  very  enunciation  of  it ;  but  for  aught  I 
know  it  is  one  which  may  exist  in  point  of  law.  Supposing  it  does  exist  it  must  be 
either  as  a  matter  of  absolute  right,  or  as  a  matter  of  prescription,  or  under  the  Pre- 
scription Act,  or  as  founded  on  some  supposed  lost  grant.  In  any  of  these  cases  it 
can  only  exist  if  the  benefit  was  one  that  was  enjoyed  as  of  right,  which  cannot  be  unless 
it  was  openly  and  visibly  enjoyed.  An  enjoyment  must  neither  be  vi,  precario  nor 
clam,  it  must  be  open.  Now  when  one  house  visibly  leans  towards  another,  a  person 
may  make  a  tolerably  shrewd  guess  that  it  is  partly  supported  by  the  other ;  but  it 
will  be  only  a  conjecture.  No  one  can  say  but  that  both  may  have  slipped  and  both 
stand.  I  think  the  expression  is,  "upon  the  square,"  self-supporting.  But  it  may 
turn  out  to  be  the  fact,  that  the  house  which  leans  towards  the  other,  affords  as  much 
support  to  that  other  by  their  mutual  cohesion  as  the  other  affords  to  it.  In  fact  it 
is  impossible  to  say  which  house  is  being  supported.  It  is  true  that  in  this  case  when 
the  defendants'  house  was  removed  the  plaintiffs  house  fell  in  ;  but  probably  nobody 
who  saw  the  block  of  buildings  would  have  guessed  that  such  a  result  would  have 
followed.  If  any  one  had  done  so  it  would  [603]  have  been  but  a  matter  of  conjecture. 
Therefore,  supposing  that  the  plaintiff,  for  more  than  twenty  years,  had  an  enjoyment 
which  he  says  now  ought  to  continue,  it  was  an  enjoyment  clam,  not  open,  and  con- 
sequently not  as  of  right.  It  appeals  to  me,  therefore,  that  on  that  ground  there  has 
been  nowhere  that  which  is  called  adverse  enjoyment  or  enjoyment  tis  of  right,  of 
that  which  Mr.  Blackburn  claimed  for  his  client;  consequently  that  no  title  was  gained 
under  any  of  the  different  ways  in  which  it  has  been  surmised  it  might  have  been 
gained.  It  seems  to  me  on  that  ground  (of  course  I  bear  in  mind  that  there  is  an 
intermediate  house)  that  the  defendants  are  entitled  to  our  judgment. 

Martin,  B.     If  I  had  been  one  of  the  jury  I  should  certainly  have  found  a  verdict 
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for  the  defendants  on  the  ground  stated  by  my  brother  Bramwell.     But  it  strikes  me 
that,  in  that  view  of  the  case,  it  was  a  question  for  the  jury  and  not  one  of  law. 
Rule  discharged. 

LiVERSiDGE  V.  Broadbent.  June  3,  1859. — The  defendant  being  indebted  to  C.  in 
a  sum  of  1131.  13s.,  and  C.  being  indebted  to  the  plaintiff  on  two  bills  of  exchange 
for  601.  and  531.  13s.,  one  of  which  was  dishonoured  and  the  other  about  to 
become  due,  the  plaintiff  requiring  some  security  proposed  to  C.  that  the  defen- 
dant should  guarantee  the  payment  of  the  bills,  when  C.  signed  the  following 
document : — "  I  hereby  agree  to  authorize  B.  (the  defendant)  to  pay  L.  (the 
plaintiff)  or  his  order  the  sum  of  1131.  13s.,  the  amount  of  two  acceptances, 
towards  my  account  for  building  the  cottages  at  W.  B.  to  debit  my  account  with 
the  above  money  :  also  L.'s  receipt  to  B.  I  acknowledge  shall  be  binding  between 
myself  and  B.  in  the  contract."  At  the  foot  of  this  document  the  defendant 
wrote  "acknowledged,"  with  his  signature.  Held,  that  the  plaintifi'  could 
maintain  no  action  against  the  defendant  to  recover  the  money,  since  the 
document  was  merely  an  assignment  of  a  chose  in  action,  and  there  was  no  con- 
sideration for  a  promise  to  pay,  inasmuch  as  the  debt  due  from  C.  to  the  plaintiff 
was  not  extinguished. 

[S.  C.  28  L.  J.  Ex.  332  ;  7  W.  R.  615.  Referred  to,  Noble  v.  National  Dismmt  Company, 
1860,  5  H.  &  N.  228;  Greenway  v.  Atkinson,  1881,  29  W.  R.  561;  Tolhurst  v. 
Associated  Pmiland  Cement  Manufacturers,  [1902]  2  K.  B.  668.] 

The  declaration  stated  that,  at  the  time  of  the  making  the  agreement  hereinafter 
mentioned,  the  defendant  was  indebted  to  one  William  Clapham  in  a  sum  of  money 
[604]  exceeding  1131.  13s.  and  the  interest  and  expenses  hereinafter  mentioned.  And 
the  said  W.  Clapham  was  then  indebted  to  the  plaintiff  in  a  sum  of  money  equal  to 
the  sum  of  1131.  13s.  and  the  interest  and  expenses  hereinafter  mentioned,  for  which 
said  sum  of  1131.  13s.  the  plaintiff  then  held  two  several  bills  of  exchange  for  601.  and 
531.  13s.  respectively  drawn  by  the  plaintiff  on  the  said  W.  Clapham  and  accepted  by 
him  payable  to  the  plaintiff,  and  then  unpaid ;  and  the  said  several  debts  and  the 
said  two  bills  of  exchange  with  the  said  interest  and  expenses  being  wholly  unpaid,  it 
was  agreed  by  and  between  the  plaintiff,  the  defendant  and  the  said  W.  Clapham,  in 
the  words  and  figures  following,  that  is  to  say, — "  Wetherby,  22nd  September,  1858. 
— I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of  Wetherby  (meaning  the 
defendant),  to  pay  Mr.  William  Liversidge  (meaning  the  plaintiff),  or  his  order,  the 
sum  of  1131.  13s.  the  amount  of  two  acceptances  (meaning  the  said  two  bills  of 
exchange),  together  with  the  expenses  on  the  said  two  bills  (meaning  the  said  two 
bills)  and  interest  thereon  towards  my  account  for  building  the  cottages  at  Wetherby. 
Mr.  Broadbent  (meaning  the  defendant)  to  debit  my  account  (meaning  the  said 
W.  Clapham's  account)  with  the  above  money,  also  Mr.  Liversidge's  (meaning  the 
plaintiff)  receipt  to  Mr.  Broadbent  (meaning  the  defendant),  I  (meaning  the  said 
W.  Clapham)  acknowledge  shall  be  binding,  between  myself  and  the  said  Mr.  Broadbent, 
in  the  contract. — William  Clapham.  Acknowledged,  Stephen  Broadbent."  Aver- 
ments :  that  on  the  making  of  the  said  agreement  the  plaintiff  accepted  the  same  in 
full  satisfaction  and  discharge  of  the  said  debt  so  due  and  owing  to  him  by  the  said 
W.  Clapham  :  and  that  the  said  W.  Clapham  also  accepted  the  same  in  full  satisfaction 
and  discharge  of  the  said  debt  so  due  and  owing  to  him  by  the  defendant;  and  that 
neither  the  plaintiff  nor  the  said  W.  Clapham  have  at  [605]  any  time  demanded  their 
said  several  debts  so  discharged  as  aforesaid ;  and  that  all  conditions  precedent  have 
been  fulfilled  and  everything  has  been  done  and  has  happened  to  entitle  the  plaintiff 
to  the  sum  of  1131.  13s.,  and  the  said  sum  of  1 131.  13s.  is  still  wholly  unpaid  to  the 
said  W.  Clapham,  and  the  said  several  bills  are  also  wholly  unpaid.  Breach  :  non- 
payment of  the  said  sum  of  1131.  13s.  There  were  also  counts  for  money  payable  by 
the  defendant  for  the  use  of  the  plaintiff,  and  money  due  on  an  account  stated. 

Pleas  (inter  alia).  First :  That  it  was  not  agreed  by  and  between  the  plaintiff  and 
defendant  and  the  said  W.  Clapham,  nor  did  the  said  W.  Clapham  give  any  such 
authority  as  in  the  alleged  agreement  mentioned.  Secondly :  That  the  plaintiff  did 
not  accept  the  said  agreement  in  full  satisfaction  and  discharge  of  the  alleged  debt 
alleged  to  have  been  due  and  owing  to  him  by  the  said  W.  Clapham ;  nor  did  the 
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said  W.  Clapham  accept  the  said  agreement  in  full  satisfaction  and  discharge  of  the 
said  alleged  debt  alleged  to  have  been  due  and  owing  to  him  from  the  defendant. 

Issues  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  last  Yorkshire  Assizes,  it  appeared  that  the 
defendant  had  contracted  with  a  builder,  named  Clapham,  for  the  erection  of  some 
cottages  at  Wetherby.  Clapham  being  indebted  to  the  plaintiff,  who  was  a  timber 
merchant,  had  accepted  two  bills  of  exchange  drawn  by  the  plaintiff  on  him.  One  of 
these  bills  which  was  for  601.  became  due  on  the  18th  September,  1858,  and  was  dis- 
honoured ;  the  other  bill  which  was  for  531.  13s.  was  not  due  until  the  15th  of  October 
following.  The  plaintiff,  requiring  some  security  for  his  debt,  proposed  to  Clapham 
that  the  defendant  should  guarantee  the  payment,  and  on  the  22nd  September  the 
plaintiff  and  Clapham  went  to  the  defendant  when  the  following  document  was  signed. 

[606]  "Wetherby,  22  Sept.  1858. 

"  I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of  Wetherby,  to  pay  to 
Mr.  W.  Liversidge,  or  his  order,  the  sum  of  1131.  13s.,  the  amount  of  two  acceptances, 
together  with  the  expenses  on  the  bills  and  interest  thereon,  towards  my  account  for 
building  the  cottages  at  Wetherby ;  Mr.  Broadbent  to  debit  my  account  with  the 
above  money :  also  Mr.  Liversidge  receipt  to  Mr.  Broadbent  I  acknowledge  shall  be 
binding  between  myself  and  Mr.  Broadbent  in  the  contract. 

"William  Clapham. 

"Acknowledged,  Stephen  Broadbent." 

It  was  objected,  on  the  part  of  the  defendant,  that  the  agreement  was  no  extinction 
of  the  debt  due  from  the  defendant  to  Clapham,  and,  consequently,  there  was  no 
consideration  for  the  promise.  The  learned  Judge  directed  a  nonsuit,  reserving  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him. 

Edward  James,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly ;  against 
which 

T.  Jones  (Manisty  with  him)  now  shewed  cause.  There  are  two  objections  to  the 
maintenance  of  this  action :  first,  a  chose  in  action  is  not  assignable  at  law ;  and, 
secondly,  there  is  no  consideration  to  support  the  agreement.  As  no  debt  was  due 
from  the  defendant  to  the  plaintiff,  it  must  appear  either  that  the  debt  due  from  the 
defendant  to  Clapham  has  been  transferred  to  the  plaintiff  by  the  consent  of  the  three 
parties,  or  that  there  is  good  consideration  for  the  defendant  paying  the  plaintiff  that 
debt.  An  action  for  money  had  and  received  will  not  lie,  because  there  has  been  no 
transfer  of  the  debt.  In  Israel  v.  Doughs  (1  H.  Black.  239),  [607]  where  it  was  held 
that  such  an  action  was  maintainable,  there  was  a  good  consideration  to  support  the 
promise,  viz.  the  extinguishment  of  the  debt  due  from  the  defendant  to  the  third 
party.  Moreover,  the  authority  of  that  case  has  been  doubted.  The  present  case 
resembles  Wharton  v.  Walker  (4  B.  &  C.  163),  where  one  Lythgoe,  being  indebted  to 
the  plaintiff  in  the  sum  of  41.  5s.,  gave  him  an  order  upon  the  defendant,  who  was  his 
tenant,  to  pay  that  sum  out  of  the  next  rent  that  became  due.  The  plaintiff  trans- 
mitted the  order  to  the  defendant,  but  had  not  any  direct  communication  with  him 
upon  the  subject.  When  the  next  rent  became  due  and  was  demanded  by  Lythgoe, 
the  defendant  produced  the  order,  the  amount  of  which  he  promised  to  pay  to  the 
plaintiff,  and  paid  Lythgoe  the  difference  between  that  and  the  sum  due  for  rent,  and 
thereupon  Lythgoe  gave  him  a  receipt  for  the  whole  sum.  It  was  held  that  the 
plaintiff  could  not  recover  the  amount  of  the  order  from  the  defendant  in  an  action 
for  money  had  and  received  or  upon  an  account  stated.  [Martin,  B.,  referred  to 
Cuxon  V.  Chadley  (3  B.  &  C.  591).]  Here  there  was  no  agreement  between  the  three 
parties,  which  operated  as  an  extinguishment  of  the  debt  due  from  the  defendant  to 
Clapham.     [Pollock,  C.  B.     The  whole  matter  was  in  fieri.] 

The  Court  then  called  on 

Edward  James  and  Cleasby  to  support  the  rule.  The  document  in  question  is  not 
simply  an  acknowledgment  of  a  debt,  but  an  authority  to  the  defendant  to  debit 
Clapham's  account  with  the  1131.  13s.  It  was  an  equitable  assignment  of  the  debt 
which  Clapham  could  not  revoke :  Crowfoot  v.  Gurney  (9  Bing.  372).  [Bramwell,  B. 
The  marginal  note  of  that  case  is  not  warranted  by  the  decision.]  The  existence  of 
[608]  a  debt  and  the  forbearance  of  the  plaintiff  to  sue  Clapham  for  it,  is  a  sufficient 
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consideration  to  support  the  agreement.  [Bramwell,  B.,  referred  to  Oldershaw  v.  King 
(2  H.  &  N.  399  j  in  error,  ib.  517).  Martin,  B.  Suppose  the  plaintiff  had  sued 
Clapham,  what  answer  would  he  have  had  1]  A  Court  of  equity  would  enforce  the 
agreement,  and  that  can  only  be  on  the  ground  that  Clapham's  debt  was  extinguished 
by  it.  It  is  sufficient  if  the  defendant  was  constituted  an  agent  for  the  purpose  of 
paying  over  the  money  to  the  plaintiff.  In  Lilly  v.  Hays  (5  A.  &  E.  548)  a  debtor  of 
the  plaintiff  transmitted  a  sum  of  money  to  the  defendant,  who  admitted  having 
received  it,  and  being  afterwards  informed  that  it  was  meant  to  be  paid  to  the  plaintiff", 
said  he  would  so  pay  it.  These  statements  were  communicated  to  the  plaintiff  by  the 
defendant's  authority ;  and  it  was  held  that,  on  his  failing  to  pay,  the  plaintiff  might 
sue  him  for  money  had  and  received,  and  that  the  defendant  could  not  allege  a  want 
of  consideration  moving  from  the  plaintiff  to  himself.  Patteson,  J.,  there  said  :  "Suppose 
that  a  debtor  sent  money  to  a  general  agent  for  the  creditor,  would  there  be  any  doubt 
that  as  soon  as  the  agent  received  it  he  would  be  accountable  to  the  creditor  for  it,  as 
money  had  and  received  to  his  use  ?  Would  it  be  an  answer  that  there  was  no  con- 
sideration moving  from  the  creditor  to  the  agent  1  Or  is  it  not  a  consideration  if  the 
money  is  sent  to  a  general  agent  for  the  creditor  and  received  by  him,  he  informing 
the  creditor  of  itl"  So  here,  if  the  defendant  had  told  the  plaintiff  that  he  had 
the  money  in  a  drawer  at  his  house  and  would  pay  it  over  to  him,  if  the  defendant 
afterwards  refused,  the  plaintiff  might  have  recovered  it  in  action  for  money  had  and 
received  to  his  use.  Here  the  defendant  does  not  in  express  terms  say  that  he  will  pay 
over  the  money,  but  he  acknowledges  the  authority  to  pay.  That  amounts  to  an 
appropriation  [609]  of  the  money,  irrevocable  except  by  the  consent  of  all  parties : 
Walker  v.  Rostroii  (9  M.  &  W.  411),  Hamilton  v.  Spottiswoode  (4  Exch.  200).  Wilson  v. 
Coupland  (5  B.  &  Aid.  228)  is  an  authority  that  this  transaction  amounts  to  a  transfer 
of  the  debt.     They  also  referred  to  Chitty  on  Contracts,  p.  543,  6th  ed. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 
Looking  at  the  document  alone,  I  do  not  know  what  passed,  but  there  was  evidence 
that  Liversidge,  the  plaintiff,  wanting  some  security  for  a  bill  of  exchange  which  was 
overdue,  and  for  another  bill  which  was  about  to  become  due,  got  Clapham,  his  debtor, 
to  sign  this  paper  :  "  I  hereby  agree  to  authorize  Mr.  Stephen  Broadbent,  of  Wetherby, 
to  pay  to  Mr.  Liversidge,  or  his  order,  the  sum  of  1131.  13s.,  the  amount  of  two  accept- 
ances, together  with  the  expenses  on  the  bills  and  interest  thereon."  Now  the  mode 
by  which  Clapham  would  naturally  authorize  the  defendant  to  pay  the  money  to  the 
plaintiff  or  his  order  would  be  by  drawing  on  him  a  bill  of  exchange  payable  to  the 
plaintiff's  order.  In  this  respect  the  case  differs  from  those  relied  upon  by  the  plaintiff. 
The  document  goes  on — "  towards  my  account  for  building  the  cottages  at  Wetherby. 
Mr.  Broadbent  to  debit  my  account  with  the  money."  That  does  not  mean  "  instanter," 
so  as  to  transfer  the  debt,  but  "  debit  my  account  with  the  money  when  you  have 
paid  it."  All  that  the  defendant  does  is  to  add  the  word  "acknowledged,"  with  his 
signature,  which  may  only  mean  that  he  has  received  the  agreement,  and  that  when 
he  gets  the  authority  he  will  act  upon  it.  I  cannot  see  that  there  is  any  distinct 
agreement  whatever, — at  least  to  the  effect  stated  in  the  first  count.  The  debt  due 
from  Clapham  to  [610]  the  plaintiff  is  not  extinguished,  and  there  is  nothing  in  the 
document  to  prevent  the  plaintiff  from  suing  Clapham  instanter  on  the  bills  of  exchange. 
No  plea  founded  on  that  document  would  afford  any  defence  to  the  action.  It  is  not 
necessary  to  go  through  the  cases  cited  on  the  part  of  the  plaintiff,  because  none  of 
them  apply.  For  these  reasons  I  think  that  the  learned  Judge  was  right  in  directing 
a  nonsuit. 

Martin,  B.  I  am  of  the  same  opinion.  There  are  two  legal  principles  which,  so 
far  as  I  know,  have  never  been  departed  from  :  one  is  that,  at  common  law,  a  debt 
cannot  be  assigned,  so  as  to  give  the  assignee  a  right  to  sue  for  it  in  his  own  name, 
except  in  the  case  of  a  negotiable  instrument ;  and,  that  being  the  law,  it  is  perfectly 
clear  that  Clapham  could  not  assign  to  the  plaintiff  the  debt  due  from  the  defendant 
to  him.  That  a  debt  may  be  assigned  in  equity  there  is  no  doubt,  and  I  should  rejoice 
if  the  scandal  did  not  exist  of  there  being  one  rule  at  law  and  another  in  equity.  The 
other  principle  which  would  be  infringed  by  allowing  this  action  to  be  maintained,  is 
the  rule  of  law  that  a  bare  promise  cannot  be  the  foundation  of  an  action  :  "Ex  nudo 
pacto  non  oritur  actio."  Applying  those  principles  to  the  present  case,  I  am  clearly 
of  opinion  that  the  action  cannot  be  maintained.  The  document  begins,  "  I  hereby 
agree  to  authorize  Mr.  Stephen  Broadbent,  of  Wetherby,  to  pay  to  Mr.  W.  Liversidge, 
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or  his  order,  the  sum  of  1131.  13s."  That  is  nothing  more  than  an  agreement  to 
authorize  the  defendant  to  pay  to  the  plaintiff,  or  some  one  in  his  stead ;  and  the 
signature  of  the  defendant  has  no  other  meaning  than  that  pointed  out  by  the  Lord 
Chief  Baron.  Nevertheless  I  will  assume  that  the  defendant  did  promise  to  pay  the 
money  to  the  [611]  plaintiff;  then  there  is  the  objection  of  a  want  of  consideration  to 
support  the  promise.  The  document  goes  on,  "  Mr.  Broadbent  to  debit  my  account 
with  the  above  money."  If  I  thought  that  meant  this — "  You  may  now  take  a  pen 
and  write  down  1131.  13s.  to  my  debit,  and  thereby  extinguish  so  much  of  your  debt," 
I  should  agree  with  the  plaintiff's  counsel.  But  that  is  not  the  meaning  of  the  docu- 
ment. The  following  words,  "also  Mr.  Liversidge  receipt  to  Mr.  Broadbent  I 
acknowledge  shall  be  binding  between  myself  and  Mr.  Broadbent  in  the  contract," 
clearly  shew  what  the  real  meaning  is,  viz.  that  when  the  defendant  has  paid  the 
money  to  the  plaintiff  and  got  his  receipt  for  it,  then,  and  not  before,  he  is  to  debit 
Clapham's  account  with  the  money  so  paid.  No  doubt  a  debtor  may,  if  he  thinks  fit, 
promise  to  pay  his  debt  to  a  person  other  than  his  creditor,  and  if  there  is  any  con- 
sideration for  the  promise  he  is  bound  to  perform  it.  But  here  there  was  none  what- 
ever. There  was  no  agreement  to  give  time,  or  that  the  debt  of  Clapham  should  be 
extinguished, — no  indulgence  to  him  or  detriment  to  the  plaintiff.  There  was  nothing 
in  the  nature  of  a  consideration  moving  from  the  plaintiff  to  the  defendant,  but  a  mere 
promise  by  the  defendant  to  pay  another  man's  debt.  No  doubt,  there  are  cases  in 
which  the  Courts  have  been  desirous  to  give  their  sanction  to  arrangements  of  this 
kind.  Amongst  others,  Lilly  v.  Hays  (5  A.  &  E.  548)  was  cited.  But  in  that  case 
the  defendant  had  a  sum  of  money  in  his  hands  which  he  admitted  that  he  held  for 
the  plaintiff's  use,  and  promised  to  pay  to  him ;  so  that  he  was  in  the  situation  of  an 
agent  for  the  plaintiff,  and  on  that  ground  it  was  held  the  plaintiff  might  recover  it  as 
money  received  to  his  use.  The  same  observation  applies  to  the  case  of  Walker  v. 
Rostron  (9  M.  &  W.  411).  There  the  [612]  agent  for  the  purchaser  of  goods  under- 
took, by  an  agreement  to  which  the  vendor  and  purchaser  were  also  parties,  to  pay 
bills  of  exchange,  given  for  the  price  of  the  goods,  out  of  certain  specified  funds 
which  he  expected  to  receive,  and  that  was  held  to  be  an  appropriation  of  the  funds, 
irrevocable  except  by  the  consent  of  all  parties.  The  same  principle  prevails  with 
respect  to  bankers.  A  banker  is  in  the  position  of  a  person  having  in  his  hands 
the  money  of  another  which  he  is  at  any  moment  liable  to  be  called  upon  to  pay,  and 
the  Courts  have  grasped  at  that  to  make  a  contract  between  the  banker,  his  customer 
and  a  third  party,  for  the  payment  of  money  to  the  latter,  operate  as  a  transfer  of  the 
money,  so  that  an  action  for  money  had  and  received  can  be  maintained  for  it.  Here 
there  is  no  money  had  and  received  to  the  use  of  the  plaintiff.  In  Israel  v.  Douglas 
(1  H.  Black.  239),  there  was  a  consideration  to  support  the  promise.  Here  there  is 
nothing  more  than  a  transfer  of  a  chose  in  action ;  and,  without  violating  the  two 
rules  of  law  to  which  I  have  adverted,  this  action  cannot  be  maintained. 

Bramwell,  B.  I  am  of  the  same  opinion.  Where  the  action  for  money  had  and 
received  is  maititainable,  it  is  because  certain  facts  exist,  which,  if  fully  stated  on  the 
record,  would  entitle  the  plaintiff  to  maintain  an  action.  Whether  the  count  for 
money  had  and  received  is  the  proper  form,  or  not,  is  immaterial  if  there  is  a  right  of 
action.  Test  it  in  this  way : — Suppose  the  jury  returned  a  special  verdict,  it  would 
then  be  seen  whether  money  had  and  received  was  maintainable.  I  am  by  no  means 
clear,  whether  my  Lord's  doubt  as  to  there  being  any  agreement  by  the  defendant  is 
well  founded ;  but  I  do  not  decide  on  [613]  that  ground,  because  it  seems  to  me  a 
question  for  the  jury.  My  judgment  proceeds  on  the  grounds  stated  by  my  brother 
Martin,  viz.,  that  no  man  can  be  made  liable  on  a  contract  without  a  consideration  to 
support  it,  and  that  a  chose  in  action  is  not  assignable  at  law.  I  construe  this  docu- 
ment, not  as  an  agreement  that  the  defendant  shall  forthwith  debit  Clapham  with  the 
amount  of  the  bills,  and  that  the  plaintiff  shall  give  up  his  claim  upon  him,  but  as  an 
authority  to  the  defendant  to  pay  the  plaintiff  that  amount,  and,  when  he  has  done  so, 
to  debit  Clapham's  account  with  the  money.  Then  what  consideration  is  there  for  a 
promise  by  the  defendant  to  pay  Clapham's  debt?  The  defendant  must  be  liable  (if 
at  all)  by  reason  of  some  duty  arising  from  contract ;  and  that  must  be  founded  on 
a  good  consideration.  In  2  Wms.  Saund.  p.  137  g.,  it  is  said  :  "The  consideration  to 
support  an  assumpsit  must  move  from  the  plaintiff."  Again,  at  p.  137  h.,  "Any  act 
of  the  plaintiff  from  which  the  defendant  or  a  stranger  derives  a  benefit  or  advantage, 
or  any  labour,  detriment,  or  inconvenience  sustained  by  the  plaintiff,  however  small 
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the  benefit  or  inconvenience  may  be,  is  a  sufficient  consideration,  if  such  an  act  is  per- 
formed or  such  inconvenience  suffered  by  the  plaintiff  with  consent  express  or  implied 
of  the  defendant."  Here  the  plaintiff  was  under  no  obligation  to  do  any  act,  or  to 
forbear,  or  to  suffer  any  inconvenience.  I  cannot  see  any  consideration  whatever  for 
the  promise,  and  therefore  it  is  clear  to  my  mind  that  the  action  is  not  maintainable. 
Then  as  to  the  authorities  :  Crowfoot  v.  Gurney  (9  Bing.  372)  is  a  good  authority  for 
the  plaintiff  in  the  marginal  note  ;  but,  if  the  law  is  to  be  read  from  the  body  of  the 
case,  it  is  against  him,  because  the  Court  say  that  there  was  merely  an  equitable 
assignment  of  the  debt.  Walker  v.  Rostron  (9  M.  &  W.  411)  may  be  supported  on  this 
ground,  that  there  was  an  agreement  [614]  between  the  three  parties  that  certain 
monies  which  the  defendant  expected  to  receive  should,  when  received,  be  held  by  him 
on  behalf  of  the  plaiutiflF.  If  I  direct  my  agent  to  receive  my  rent  about  to  become 
due,  not  on  my  account  but  for  C.  D.,  and  that  is  assented  to  by  all  parties,  when  the 
rent  is  paid  it  would  be  received  on  account  of  C.  D.  In  Walker  v,  Rostron  (9  M.  &  W. 
411,  419),  Parke,  B.,  in  the  course  of  the  argument,  makes  use  of  this  expression  :  "Is 
not  an  equitable  assignment  of  a  chose  in  action  the  same  in  equity  as  the  assignment 
of  a  chattel  at  law  ?  Then  this  is  the  case  of  a  plaintiff  suing  the  party  who  has 
agreed  to  become  his  agent  for  the  amount  of  that  equitable  lien."  That  must  be  the 
principle  upon  which  that  judgment  proceeded.  At  first  I  was  inclined  to  think  that 
Hamilton  v.  Spottisivoode  (4  Exch.  200)  was  in  the  plaintiff's  favour,  but  now  I  think  it 
is  not,  because  in  that  case  there  was  a  consideration  moving  from  the  plaintiff.  The 
declaration  is  ingeniously  drawn,  and  contains  an  averment  that  the  plaintiffs  have 
waited  for  payment  until  the  days  mentioned  in  the  order. 

Watson,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  Israel  v. 
Douglas  (1  H.  Black.  239)  is  relied  upon  as  an  authority  that  money  had  and  received 
may  be  maintained,  but  the  correctness  of  that  decision  has  been  doubted  in  several 
subsequent  cases.  In  order  to  maintain  an  action  for  money  had  and  received,  the 
money  must  have  been  received  actually  or  constructively  for  the  use  of  the  plaintiff. 
Then,  as  to  the  first  count :  it  alleges  that  the  plaintiff  and  Clapham  accepted  the 
agreement  in  satisfaction  and  discharge  of  their  debts.  That  averment  is  necessary  in 
order  to  render  the  declaration  good,  for  all  the  cases  proceed  on  the  ground  that  the 
debt  due  from  the  third  [615]  party  to  the  plaintiff  was  extinguished,  and  therefore 
there  was  a  good  consideration  moving  from  him  to  support  the  defendant's  promise. 
Here  there  was  no  extinguishment  of  Clapham's  debt.  The  agreement  is  acknowledged 
by  the  defendant,  but  it  is  the  document  of  Clapham  ;  and  there  is  nothing  whatever 
in  it  to  prevent  the  plaintiff  from  suing  Clapham.  It  seems  to  me  that  there  is  a  total 
want  of  consideration  for  the  defendant's  promise,  and  that  the  plaintiff  has  failed  to 
prove  his  case. 

Rule  discharged. 

Mytton  v.  The  Midland  Railway  Company.  June  13,  1859. — The  plaintiff  took 
at  the  Newport  Station  of  the  South  Wales  Railway  Company  a  ticket  from 
Newport  to  Birmingham,  for  which  he  paid  the  entire  fare.  The  South  Wales 
Railway  extends  from  Newport  to  within  twelve  miles  of  Gloucester,  which 
latter  distance  is  traversed  on  the  Great  Western  Railway ;  and  the  Midland 
Railway  Company  have  a  line  from  Gloucester  to  Birmingham.  By  arrangement 
between  the  three  Companies  tickets  are  issued  for  the  entire  distance,  and  the 
fares  are  divided  between  them  according  to  the  mileage  travelled  on  each  line. 
At  Gloucester  the  plaintiff  took  his  portmanteau  from  the  South  Wales  railway 
carriage  and  delivered  it  to  a  guard  of  the  Midland  Railway  Company.  On  the 
arrival  of  the  train  at  Birmingham  the  portmanteau  was  missing.  The  plaintiff 
having  sued  the  Midland  Railway  Company  for  the  loss :  Held,  that  the  con- 
tract was  an  entire  contract  with  the  South  Wales  Railway  Company  to  convey 
the  whole  distance  from  Newport  to  Birmingham,  and  consequently  the  Midland 
Railway  Company  were  not  liable. 

[S.  C.  28  L.  J.  Ex.  385 ;  7  W.  R.  737.  Held  overruled.  Hooper  v.  London  aiid  North 
Western  Railway,  1880,  50  L.  J.  Q.  B.  103  ;  43  L.  T.  570 ;  29  W.  R.  241  ;  45  J.  P. 
223.] 

The  first  count  of  the  declaration  stated,  that  the  defendants,  before  and  at  the 
time  of  the  committing  by  them  of  the  grievances,  &c.,  were  and  still  are  common 
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carriers  for  hire  of  passengers  and  their  luggage,  goods  and  chattels,  upon  their 
railway  ;  and  the  plaintiff  heretofore,  to  wit,  on,  &c.,  at  the  request  of  the  defendants, 
became  and  was  a  passenger  on  a  journey  extending  over,  upon,  and  along  their  said 
railway ;  and  the  defendants  as  such  common  carriers  received  the  plaintiff  as  such 
passenger  into  one  of  their  carriages  upon  their  said  railway,  and  a  portmanteau  and 
its  contents,  being  the  luggage  of  the  plaintiff,  was  then  also  received  by  them,  as 
such  common  carriers  as  aforesaid,  to  [616]  be  by  them  safely  and  securely  conveyed, 
kept,  carried  and  conveyed  by  the  defendants,  as  such  carriers  as  aforesaid,  to  wit, 
from  Gloucester  to  Birmingham,  and  at  the  end  of  the  said  journey  to  be  delivered  to 
the  plaintiff,  for  reasonable  reward  by  the  plaintiff  paid,  to  wit,  to  the  defendants 
in  that  behalf.  Yet  the  defendants  did  not  so  safely  or  securely  keep,  carry,  convey, 
or  deliver  the  plaintiffs  said  luggage  as  aforesaid,  and  by  the  reason  of  the  negligence, 
carelessness,  wrongful  act,  neglect,  or  default  of  the  defendants  in  that  behalf,  and 
not  otherwise,  the  said  luggage  became  and  was  and  still  is  wholly  lost  to  the  plaintiff. 
There  was  a  second  count,  omitting  the  allegation  that  the  defendants  were  common 
carriers. 

The  defendants  pleaded,  not  guilty,  together  with  pleas  denying  that  the  plaintiff 
became  such  passenger  as  alleged  and  that  the  defendants  received  the  portmanteau 
for  the  purpose  aforesaid. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief  Baron,  at  the  Middlesex 
sittings  after  last  Hilaiy  Term  when  a  verdict  was  entered  for  the  plaintiff  for  561., 
subject  to  the  following  case  : — 

The  South  Wales  Railway  Company  have  a  line  of  railway  from  Newport,  in 
Monmouthshire,  to  Grange  Court,  about  twelve  miles  from  Gloucester ;  and  from 
thence  they  run  over  a  portion  of  the  Great  Western  line  of  railway  into  the  city  of 
Gloucester,  and  into  a  station  there  of  the  Great  Western  Company.  The  defendants 
have,  adjoining  that  station  and  under  the  same  roof,  but  as  separate  property,  a 
station  of  their  own,  and  from  this  station  they  have  a  line  to  Birmingham  j  but  as 
their  line  is  a  narrow  gauge  line  and  the  lines  of  the  other  companies  are  broad  gauge 
lines,  there  is  necessarily  a  change  of  carriages  at  the  Gloucester  station. 

Arrangements  having  been  made  by  the  traffic  managers  [617]  of  the  said 
railways,  by  means  of  which  passengers  from  Newport  can  be  and  are  booked  through 
from  that  place  to  Birmingham  and  vice  versa,  these  arrangements  were  and  are 
regularly  acted  upon  by  the  Companies,  and  the  fares  paid  are  divided  by  the 
Companies  amongst  themselves  according  to  the  mileage  travelled  over  each  line,  at 
a  clearing-house  where  the  clerks  of  the  said  Companies  meet  for  that  purpose.  The 
fare  is  paid  at  the  office  of  starting  where  the  ticket  is  issued. 

On  the  18th  of  August  last  the  plaintiff  took,  at  the  office  of  the  South  Wales 
Railway  Company  at  Newport,  two  third  class  through  tickets  for  Birmingham,  to  go 
by  the  said  South  Wales,  Great  Western  and  defendants'  lines,  and  paid  to  the  South 
Wales  Railway  Company  the  fares  demanded  ;  and  these  fares  were  in  fact  afterwards 
divided  in  the  due  proportions  between  the  three  Companies.  The  plaintiff  delivered 
his  portmanteau  to  the  porter  of  the  South  Wales  Railway  Company  at  Newport,  who 
placed  on  it  a  ticket  marked  "  S.  W.  R.,  via  Midland  from  Gloucester.  Newport  to 
Birmingham." 

No  charge  was  made  or  paid  for  the  carriage  of  the  portmanteau  or  its  contents 
beyond  the  usual  charge  for  the  conveyance  of  passengers.  The  plaintiff  and  his  wife 
travelled  to  Gloucester ;  and,  on  the  arrival  of  the  train  there,  the  plaintiff  took  his 
portmanteau  from  the  South  Wales  railway  carriage,  in  which  it  had  been  placed,  and 
delivered  it  to  the  guard  of  the  defendants,  the  Midland  Railway  Company,  who 
placed  it  in  the  luggage  van  of  the  defendants'  train,  which  was  just  starting  for 
Birmingham ;  and  the  plaintiff  and  his  wife  got  into  a  third  class  carriage  of  the 
Midland  Railway  Company  and  were  conveyed  to  Birmingham  in  their  train.  On  the 
arrival  of  the  train  at  Birmingham  the  plaintiff's  portmanteau  was  missing,  but  it  was 
afterwards  found  by  the  Birmingham  police  in  a  street  in  Birmingham  broken  open 
and  part  of  its  contents  [618]  gone.  The  portmanteau  contained  the  plaintiff's 
personal  luggage. (a) 

(a)  The  case  also  stated  that  the  portmanteau  contained  certain  sketches,  made  by 
the  plaintiff,  who  was  an  artist,  in  South  Wales,  for  the  purpose  of  making  from  them 
finished  pictures ;.  and  another  question  raised  by  the  case  was  whether  these  sketches 
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By  "the  South  Wales  Eailway  Act,  1845,"  (8  &  9  Vict.  c.  cxc.)  s.  50,  it  is  enacted 
as  follows  : — "  Every  passenger  travelling  upon  the  railway  may  take  with  him  at  his 
own  risk  his  ordinarj'  luggage  not  exceeding  one  hundred  pounds  in  weight  for  first 
class  passengers ;  sixty  pounds  in  weight  for  second  class  passengers,  and  forty  pounds 
in  weight  for  third  class  passengers,  without  any  charge  being  made  for  the  carriage 
thereof." 

By  the  204th  section  of  the  Midland  Railways  Consolidation  Act,  1844,  (7  &  8 
Vict.  c.  xviii.)  it  is  enacted,  "That  every  passenger  travelling  upon  the  railway  in 
a  first  class  carriage  may  take  with  him  his  ordinary  luggage  not  exceeding  one 
hundred  pounds  in  weight;  and  every  passenger  travelling  in  a  second  class  carriage 
may  take  with  him  his  ordinary  luggage  not  exceeding  sixty  pounds  in  weight ;  and 
every  passenger  travelling  in  a  third  class  carriage  may  take  with  him  his  ordinary 
luggage  not  exceeding  forty  pounds  in  weight,  without  any  charge  to  be  made  for 
the  carriage  thereof." 

The  defendants  contend  that  the  contract  of  conveyance  from  Newport  to 
Birmingham  was  made  by  the  plaintiff  with  the  South  Wales  Eailway  Company,  and 
that  the  defendants  are  not  liable  to  this  action. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  the  value  of  the  portmanteau  or  its  contents. 

[619]  Milward  (Hawkins  with  him)  argued  for  the  plaintiff  (June  8).  The  only 
authority  bearing  on  the  point  is  that  of  Collins  v.  I'Ae  Bristol  and  Exeter  Railway 
Company  (1  H.  &  N.  517),  but  that  does  not  conclude  this  case.  Here  there  was  a 
contract  by  the  plaintiff  with  the  defendants,  the  Midland  Railway  Company,  to  carry 
him  and  his  luggage  from  Gloucester  to  Birmingham.  The  case  is  distinguishable 
from  Scothwn  v.  The  South  Staffordshire  Eailway  Company  (S  Exch.  341),  because  here 
the  three  Companies  divided  the  fares  according  to  the  mileage  travelled  over  each 
line.  The  South  Wales  Railway  Company,  to  whom  the  entire  fare  was  paid,  were 
the  agents  of  the  two  other  Companies,  for  the  purpose  of  binding  them  by  a  contract 
with  the  plaintiff  to  carry  him  on  their  lines.  The  portmanteau  was  not  delivered 
to  the  South  Wales  Railway  Company  to  be  by  them  carried  from  Newport  to 
Birmingham,  for  the  plaintiff  took  possession  of  it  at  Gloucester  and  delivered  it  to  a 
servant  of  the  defendants.  In  that  respect  also  the  case  differs  from  Scothoiii  v.  The 
South  Staffordshire  Railway  Company.  The  ticket  also  points  to  the  separate  responsi- 
bility of  each  Company.  Marshall  v.  Tlie  York,  Nevxastle  and  Berwick  Railway  Company 
(11  C.  B.  655)  and  The  Ghxat  Northern  Railway  Company  v.  Shepherd  (8  Exch.  30)  are 
authorities  that  a  railway  Company  is  liable  for  the  loss  of  a  passenger's  goods. 

Phipson  (Mellor  with  him),  for  the  defendants.  There  is  no  decision  as  to  what 
is  the  nature  of  the  contract  with  a  railway  Company,  which  undertakes  to  carry 
passengers  to  a  place  beyond  their  own  line ;  but  it  is  submitted  that  there  is  no 
distinction  in  that  respect  between  passengers  and  [620]  goods.  The  contract  is 
made  with  the  Company  which  receives  the  fare  and  gives  the  passenger  the  ticket. 
In  the  case  of  a  refusal  to  carry,  who  is  to  be  sued  ?  The  Company  who  receives  the 
money  may  be  the  agent  for  the  others,  but  there  is  no  joint  contract  between  them 
and  the  passenger.  Muschamp  v.  The  Lancaster  and  Preston  Junction  Railway  Company 
(8  M.  &  W.  421)  and  miby  v.  The  West  Cornwall  Railway  Company  (2  H.  &  N.  703) 
are  authorities  that  the  contract  was  with  the  South  Wales  Railway  Company,  to 
carry  the  whole  distance  from  Newport  to  Birmingham.  This  is  not  like  the  case  of 
several  coach  proprietors  each  of  whom  provided  horses  for  the  coach  for  a  certain 
distance,  but  all  shared  in  the  profits  and  were  therefore  partners. 

Milward,  in  reply.  Suppose  a  Company  contracted  to  carry  from  London  to 
Berlin,  that  could  not  be  one  contract,  for  there  would  be  difi'erent  regulations  and 
conditions  on  different  parts  of  the  journey.  So,  here,  the  bye-laws  and  regulations 
of  these  Companies  vary. 

Cur.  adv.  vult. 

Martin,  B.,  now  said  : — This  was  a  special  case  argued  before  us  a  few  days  ago.  The 
material  facts  are  these  : — The  plaintiff,  desiring  to  go  from  Newport  to  Birmingham, 
took  a  ticket  at  the  Newport  Station  of  the  South  Wales  Railway  Company. 
That  Company's  line  extends  to  a  point  within  a  few  miles  of  Gloucester,  where  it 

were  paintings  within  the  meaning  of  the  Carriers  Act,  10  Geo.  4  &  1  Wm.  4,  c.  68, 
The  decision  of  the  Court  renders  it  unnecessary  to  notice  this  point. 
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meets  the  line  of  the  Great  Western  Railway  Company,  and  the  defendants,  the 
Midland  Railway  Company,  have  a  line  from  Gloucester  to  Birmingham.  The  South 
Wales  Railway  Company  had  an  arrangement  with  the  Great  Western  Railway 
Company  and  the  defendants  to  issue  tickets  [621]  and  convey  passengers  the  entire 
distance.  The  plaintiff  delivered  his  portmanteau  to  a  porter  of  the  South  Wales 
Railway  Company  at  Newport,  who  placed  on  it  a  ticket  marked  "S.  W.  R.  \ik 
Midland  from  Gloucester,  Newport  to  Birmingham."  The  plaintiff  proceeded  on  his 
journey,  and  arrived  with  his  portmanteau  at  Gloucester.  He  there  took  the  port- 
manteau from  the  South  Wales  Railway  carriage  and  delivered  it  to  the  guard  of 
the  Midland  Railway  Company.  On  his  arrival  at  Birmingham  the  portmanteau  was 
missing,  but  was  ultimately  found  in  a  street  in  Birmingham,  broken  open  and  part  of 
its  contents  gone.  The  plaintiff  has  thought  fit  to  bring  his  action  against  the  Midland 
Railway  Company  for  the  purpose  of  recovering  compensation  for  the  loss  of  his  port- 
manteau ;  indeed  he  was  obliged  to  do  so  if  he  could  recover  at  all,  because  the  act  of 
parliament  which  incorporates  the  South  Wales  Railway  Company  contains  a  provision 
by  which  every  passenger  travelling  on  the  railway  is  to  take  his  luggage  at  his  own 
risk ;  but  there  is  no  such  enactment  in  the  Midland  Railway  Company's  Act.  Upon 
these  facts  the  only  question  is,  whether  there  was  any  contract  between  the  plaintiff 
and  the  Midland  Railway  Company,  or  whether  the  contract  was  not  an  entire 
contract  with  the  South  Wales  Railway  Company  to  convey  the  plaintiff  the  whole 
distance  from  Newport  to  Birmingham.  We  are  of  opinion  that  there  was  but  one  con- 
tract, and  that  that  contract  was  with  the  South  Wales  Railway  Company,  and  not  with 
the  Midland  Railway  Company.  There  was  one  sum  paid  and  one  ticket  given  for  the 
entire  journey,  and  there  was  no  evidence  whatever  of  any  privity  of  the  Midland 
Railway  Company  to  that  contract,  except  that,  by  arrangement  with  the  South 
Wales  Railway  Company,  they  convej'ed  on  their  line  passengers  booked  from  New- 
port to  Birmingham.  We  think  that  the  [622]  principle  of  Muschamp  v.  Tlie  Preston 
and  Lancashire  Railway  Company  applies  to  this  case ;  and  as  there  was  no  contract 
with  the  Midland  Railway  Company  the  plaintiff  fails  in  this  action,  and  the  defen- 
dants are  entitled  to  our  judgment. 
Judgment  for  defendants,  (a) 

Sturgis,  Provisional  Assignee  of  the  Estate  of  J.  Hartly,  an  Insolvent  Debtor  v.  Sir 
W.  Darell,  Baronet,  Administrator,  with  the  Will  Annexed,  of  John  Earl  of 
Egmont.  June  8,  1859. — In  May  1831,  the  obligee  of  a  bond  brought  an  action 
upon  it  against  the  obligor.  After  notice  of  trial  the  action  abated  by  the  death 
of  the  obligor  in  December  1 835.  The  obligor  left  a  will,  which  was  not  proved. 
On  the  18th  May,  1857,  administration  of  the  goods  and  effects  of  the  obligor 
with  his  will  annexed  was  granted  to  the  present  defendant.  In  March  1852, 
the  obligee  petitioned  the  Insolvent  Court,  and  his  effects  vested  in  the  provisional 
assignee,  the  present  plaintiff,  who  commenced  this  action  on  the  bond  against 
the  defendant  on  the  17th  May,  1858.  Held,  that  the  right  of  action  was  not 
barred  by  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  42,  s.  3. 

[S.  C.  28  L.  J.  Ex.  366 :  affirmed  1860,  6  H.  &  N.  120.] 

This  was  an  action  to  recover  20001.  upon  two  bonds.  By  consent  of  the  parties 
and  order  of  a  Judge,  a  case  was  stated  for  the  opinion  of  this  Court,  without  pleadings, 
(in  substance)  as  follows  : — 

In  January,  1821,  John,  afterwards  Earl  of  Egmont,  executed  a  bond  in  the  penal 
sum  of  10001.  conditioned  for  payment  by  him,  his  heirs,  executors  or  administrators, 
to  J.  Hartly,  his  executors,  administrators  or  assigns,  of  the  sum  of  5001.  with  interest 
at  51.  per  cent,  within  twelve  calendar  months  next  after  the  decease  of  John  James 
(then)  Earl  of  Egmont;  and  a  like  bond  in  the  penal  sum  of  10001.  conditioned  for 
payment  of  5001.,  with  interest,  within  eighteen  months  after  the  death  of  the  said 
John  James  Earl  of  Egmont. 

[623]  John  James,  Earl  of  Egmont,  died  in  February,  1822,  and  the  said  John 
then  became  Earl  of  Egmont. 

(a)  See  Collins  v.  The  Bristol  and  Exeter  Railway  Company,  7  H.  L.  C.  194,  and 
Angell  on  Carriers,  p.  437,  s.  466. 


986  STURGIS   V.  DARELL  4  H.  &  N.  624. 

On  the  24th  May,  1831,  J.  Hartly  commenced  an  action  upon  the  said  bonds 
against  John  Earl  of  Egmont.  (The  case  then  stated  that  J.  Hartly  declared  in  the 
action  ;  that  the  Earl  of  Egmont  pleaded  ;  that  issue  was  joined  and  notice  of  trial 
given ;  and  that  afterwards  two  attempts  were  made  to  settle  all  questions  between 
the  parties  by  arbitration,  which  proved  abortive,  and  on  the  30th  October,  1835, 
J.  Hartly  gave  notice  of  his  intention  to  proceed  in  the  action.) 

John  Earl  of  Egmont  died  on  the  31st  December,  1835,  and  the  said  action  thereby 
abated.  By  his  will,  dated  the  4th  April,  1824,  he  appointed  his  son  Henry,  who 
succeeded  him  as  Earl  of  Egmont,  his  sole  executor.  The  said  Henry  Earl  of  Egmont 
never  proved  the  will,  and  died  in  December  1841.  By  his  will,  dated  the  11th 
December,  1841,  he  devised  and  bequeathed  all  his  real  and  personal  estate  to 
Sir  E.  Tierney  absolutely,  and  appointed  the  said  Sir  E.  Tierney  his  sole  executor. 
His  will  was,  on  the  7th  January,  1843,  duly  proved  in  the  Prerogative  Court  in 
Ireland  by  the  said  Sir  E.  Tierney ;  but  not  in  England.  Sir  E.  Tierney,  by  his  will, 
dated  the  28th  April,  1855,  and  certain  codicils  thereto,  devised  his  real  estates,  and 
gave  the  residue  of  his  personal  estate  to  his  daughter,  the  wife  of  Sir  W.  Darell,  the 
present  defendant,  and  appointed  his  daughter  and  the  defendant  executrix  and 
executor  of  his  will. 

Sir  E.  Tierney  died  on  the  11th  May  1856,  and  his  will  and  the  codicils  thereto 
were  proved  by  the  defendant  in  the  Prerogative  Court  of  Canterbury  on  the  21st 
July,  1856.  On  the  16th  May,  1857,  administration  of  all  and  singular  the  goods, 
chattels,  and  which  were  of  the  said  Henry  Earl  of  Egmont  at  the  time  of  his  death, 
with  the  [624]  will  of  the  said  Henry  Earl  of  Egmont  annexed,  were  granted  to  the 
defendant  by  the  Prerogative  Court  of  Canterbury. 

On  the  18th  May,  1857,  administration  of  all  and  singular  the  goods,  chattels,  and 
credits  which  were  of  the  said  John  Earl  of  Egmont  at  the  time  of  his  death,  with 
the  will  of  the  said  John  Earl  of  Egmont  annexed,  was  granted  to  the  defendant  by 
the  same  Court. 

In  the  year  1852,  the  said  J.  Hartly,  being  a  prisoner  for  debt,  petitioned  the 
Court  for  the  relief  of  Insolvent  Debtors  in  England  under  1  &  2  Vict.  c.  110,  and, 
by  an  order  of  that  Court,  dated  the  31st  March,  1852,  all  his  estate  and  effects 
became  vested  in  the  provisional  assignee,  the  present  plaintiff. 

The  writ  in  this  action  issued  on  the  17th  May,  1858. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw  all  such  inferences  of  fact  as 
a  jury  ought  to  or  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  is  whether  the  plaintifi's  right  of  action 
is  or  is  not,  under  the  said  circumstances,  barred  by  the  3  &  4  Wm.  4,  c.  42,  s.  3.  If 
the  Court  shall  be  of  opinion  that  the  action  is  not  barred  by  the  said  statute, 
judgment  shall  be  given  for  the  plaintiff.  If  the  Court  shall  be  of  opinion  that  the 
action  is  barred  by  the  said  statute,  judgment  shall  be  entered  for  the  defendant. 

H.  Mills  argued  for  the  plaintiff  (June  1).  The  action  against  John  Earl  of  Egmont 
abated  by  his  death ;  and  there  never  was  any  one  who  could  be  sued  until  the 
defendant  obtained  administration  of  his  effects  ;  and  within  twelve  months  from  that 
time  this  action  was  commenced.  Curlewis  v.  The  Earl  of  Mornington  (7  E.  &  B.  283 ; 
affirmed  in  the  Exchequer  Chamber,  27  L.  J.  Q.  B.  439)  is  an  express  autho-[625]-rity, 
that  if  an  action  on  a  simple  contract  is  commenced  within  six  years,  and  abates  by 
the  death  of  the  defendant,  the  plaintiff  may  bring  a  fresh  action  against  his  adminis- 
trator, provided  he  does  so  within  a  reasonable  time  after  the  grant  of  administration. 
There  Williams,  J.,  thought  that  the  case  might  fall  within  the  old  law  as  to  journeys 
accounts.(a)  The  21  Jac.  1,  c.  16,  s.  3,  prescribes  a  certain  period  within  which 
actions  must  be  brought  on  contracts,  without  specialty.  The  4th  section  introduces 
three  exceptions,  viz.,  where  judgment  for  the  plaintiff  is  reversed  by  error;  where, 
on  motion  in  arrest  of  judgment,  the  judgment  is  given  against  the  plaintiff;  and 
where  the  defendant,  being  outlawed,  reverses  his  outlawry  ;  in  such  cases  the  plaintifi" 
may  commence  a  new  action  within  a  year  after  judgment  reversed,  or  judgment  given 
against  the  plaintiff,  or  outlawry  reversed.  The  Courts  have  also  held  that  certain 
cases  are  within  the  equity  of  the  4th  section,  as  where  an  action  commenced  within 
six  years  abates  by  the  death  of  the  plaintiff:  Kinsey  v.  Heyward  (1  Ld.  Raym.  432) ; 
where  an  action  is  commenced  in  an  inferior  Court  within  the  six  years,  and  is  removed 

(a)  See  Davits  dem.,  Lowndes  ten.,  7  Man.  &  G.  762. 
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by  the  defendant  to  a  superior  Court :  Matthews  v.  Phillips  (2  Salk.  424) ;  and  where 
a  feme  sole  commences  an  action  within  the  six  years  and,  pending  the  suit,  marries : 
Lord  Middleton  v.  Forbes  (Willes,  259,  note).  [Watson,  B.,  referred  to  Mmray  v.  The 
East  India  Company  (5  B.  &  Aid.  204).]  In  that  case  the  bill  of  exchange  was  not 
accepted  until  after  the  death  of  the  testator,  and  therefore,  until  administration  was 
granted  to  the  plaintiff,  there  was  no  person  capable  of  suing.  The  7th  section  of  the 
21  Jac.  1,  c.  16,  introduces  a  further  exception  in  the  case  of  disabilities  of  plaintiffs; 
the  4  Anne,  c.  1 6,  s.  1 9,  extended  that  provision  to  dis-[626]-abilities  of  defendants. 
The  3  &  4  \Vm.  4,  c.  42,  which  limits  the  time  for  bringing  actions  on  specialties,  is 
in  pari  materia  with  the  21  Jac.  1,  c.  16,  and  ought  to  receive  the  same  construction. 
The  3rd  section  of  the  3  &  4  Wm.  4,  c.  42,  corresponds  with  the  3rd  section  of  the 
21  Jac.  1,  c.  16;  and  the  6th  section  of  the  3  &  4  Wm.  4,  c.  42,  contains  verbatim 
the  same  exceptions  as  the  4th  section  of  the  21  Jac.  1,  c.  16.  The  4th  section  of  the 
3  &  4  Wm.  4,  c.  42,  embodies  the  provisions  both  of  the  7th  section  of  the  statute  of 
James  and  the  19th  section  of  the  statute  of  Anne.  Rhodes  v.  Smethurst  (4  M.  &  W.  42 ; 
afl&rmed  in  Exch.  Ch.,  6  M.  &  W.  351)  is  distinguishable  on  the  ground  adverted  to 
by  Lord  Campbell  in  Curlewis  v.  Lord  Mornington  (7  E.  &  B.  291),  viz.,  that  the 
original  action  was  not  commenced  within  the  six  years. 

Skinner  (R.  E.  Turner  with  him),  for  the  defendant.  The  21  Jac.  1,  c.  16,  has 
been  construed  with  reference  to  some  supposed  equity — a  construction  which  would 
not  be  put  upon  it  at  the  present  day.  There  are  certain  recognised  rules  for  the 
construction  of  acts  of  parliament,  consistently  with  which  the  3  &  4  Wm.  4,  c.  42, 
cannot  receive  an  equitable  construction.  In  Gm/nne  v.  Burrell  (1  Scott,  N.  S.  711, 
739)  Coleridge,  J.,  said  :  "  I  cannot  concede  that  we  are  at  liberty,  upon  any  ground 
whatever,  to  add  a  new  term  to  the  statute.  In  saying  this  I  am  not  unmindful  of 
the  dicta  to  be  found  in  our  books,  nor  of  decisions  upon  old  statutes,  which  seem  to 
warrant  a  more  free  dealing  with  the  written  law ;  and  whenever  acts  of  parliament 
shall  again  be  framed  with  the  generality  and  conciseness  with  which  the  legislature 
spoke  some  centuries  since,  it  maj'  be  fit  to  consider  the  soundness  of  that  principle  of 
interpretation  which  they  involve ;  but  it  is  enough  to  say  that  it  is  wholly  [627] 
inapplicable  to  a  modern  statute  in  which  the  legislature  is  careful  to  express  all  it 
intends  in  so  many  words  that  to  go  beyond  their  necessary  implication  is  to  make, 
not  to  interpret,  law."  The  21  Jac.  1,  c.  16,  and  3  &  4  Wm.  4,  c.  42,  are  not  in  pari 
materia,  as  the  one  relates  to  simple  contracts,  the  other  to  specialties.  The  3  &  4 
Wm.  4,  c.  42,  s.  3,  includes  actions  for  penalties,  and  therefore  the  law  as  to  specialties 
must  apply  to  penalties  ;  for  it  would  be  unreasonable  to  put  a  different  interpretation  on 
different  parts  of  the  same  section ;  but  penal  statutes  are  strictly  construed:  Adam  v.  Tlie 
Inhabitants  of  Bristol  (2  A.  &  E.  389).  [Pollock,  C.  B.  There  may  be  a  wide  difference 
between  the  construction  given  to  a  statute  which  limits  a  new  right,  and  a  statute  which 
limits  a  right  which  already  exists.  In  the  case  of  an  action  against  the  inhabitants 
of  a  city  to  recover  damages,  as  to  which  there  was  no  common  law  right,  unless  the 
plaintiff  brings  himself  within  the  words  of  the  statute  creating  the  right  he  cannot 
sue.]  Rhodes  v.  Smethurst  (4  M.  &  W.  42;  affirmed  in  Exch.  Ch.,  6  M.  &  W.  351) 
is  an  authority  that  if  the  statute  has  once  begun  to  run,  it  will  continue  to  run, 
notwithstanding  there  is  no  person  who  can  be  sued.  In  Bradling  v.  Barrington  (6  B. 
&  C.  467,  475)  Lord  Tenterden  observed  "that  there  is  always  danger  in  giving 
effect  to  what  is  called  the  equity  of  a  statute,  and  that  it  is  much  safer  and  better  to 
rely  on  and  abide  by  the  plain  words,  although  the  legislature  might  possibly  have 
provided  for  other  cases  had  their  attention  been  directed  to  them."  In  Curlewis  v. 
The  Earl  of  Mornington  the  judgment  of  the  Court  of  Exchequer  Chamber  proceeded 
on  the  ground  that  the  case  was  concluded  by  the  construction  already  put  on  the 
21  Jac.  1,  c.  16.  Besides,  the  6th  section  of  the  3  &  4  Wm.  4,  c.  42,  only  gives  the 
right  to  bring  a  new  action  to  the  "  plaintiff,  his  executors  or  administrators."  [628] 
Here  there  has  been  a  change  of  both  parties,  and  there  is  no  identity  of  interest, 
as  in  the  case  of  executors,  for  the  plaintiff  is  the  assignee  of  the  insolvent  obligor, 
and  therefore  a  mere  stranger.  He  also  referred  to  Hoiccutt  v.  Bonser  (3  Exch. 
491,  500). 

H.  Mills,  in  reply,  referred  to  Spencer's  case  (6  Rep.  9  b.  11  a.  ;  Com.  Dig.  "Abate- 
ment" (P.). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said  : — This  was  an  action  on  a  bond  by  the  assignee  of  the 
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obligee,  who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  and  the  question 
was,  whether,  under  the  circumstances  stated  in  a  special  case,  the  right  of  action  was 
barred  by  the  Statute  of  Limitations.  On  the  24th  May,  1831,  the  obligee  com- 
menced an  action  on  the  bond  against  the  obligor,  and  issue  was  joined  and  notice 
of  trial  given  in  that  action  ;  but  it  abated  by  the  death  of  the  obligor  on  the 
31st  December,  1835.  He  left  a  will,  which  was  not  proved  by  the  executor  named 
therein,  and  there  was  no  person  who  could  be  sued  until  the  18th  May,  1857,  when 
administration  of  the  obligor's  effects,  with  his  will  annexed,  was  granted  to  the 
defendant.  Within  a  year  afterwards,  viz.  on  the  17th  May,  1858,  the  present  action 
was  commenced. 

In  the  course  of  the  argument  it  was  suggested  that  the  case  might  fall  within  the 
old  law  as  to  journeys  accounts ;  but  a  little  consideration  will  shew  that  cannot  be 
so,  because  a  proceeding  by  journeys  accounts  is  in  truth  the  same  action  continued. 
Here,  indeed,  the  action  abated  by  the  death  of  the  defendant ;  but  if  it  had  not,  upon 
the  insolvency  of  the  plaintifi"  the  defendant  might  have  pleaded  in  bar  that  the  cause 
of  action  had  vested  in  the  plaintiffs  assignee ;  and  it  seems  to  me  impossible  to  say 
that  this  is  [629]  a  continuation  of  an  action  to  which  such  a  plea  would  have  been 
a  good  plea  in  bar.  That  being  so,  the  principle  of  the  proceeding  by  journeys 
accounts  is  inapplicable.  I  notice  this  in  order  that  it  may  not  be  supposed  that 
we  have  overlooked  or  treated  with  indifference  the  observations  of  Williams,  J.,  in 
Ciirleivis  v.  Lord  Mornington,  wherein  he  says  that  the  judgment  in  that  case  might  be 
justified  on  the  ground  that  the  proceeding  by  journeys  accounts  applied. 

The  question  therefore  is,  whether,  upon  the  facts  stated,  the  plaintiff  is  entitled 
to  recover.  Now  there  are  very  cogent  considerations  both  ways.  The  modern  rule 
is  that  statutes  must  be  construed  according  to  their  plain  and  natural  meaning, 
neither  adding  to  or  subtracting  from  them ;  and  if  we  were  now  called  upon  for  the 
first  time  to  construe  the  21  Jac.  1,  c.  16,  there  would  be  difficulty  in  putting  an 
equitable  construction  upon  the  4th  section,  and  saying  that  a  case  like  that  of 
Ctirlewis  v.  Lord  Moi'nington  was  within  the  equity  of  the  statute.  On  the  other 
hand,  the  21  Jac.  1,  c.  16,  has  for  many  years  been  so  construed.  The  3  &  4  Wm.  4, 
c.  42,  is  certainly  in  pari  materia  with  that  Act,  and  had  it  been  framed  in  this  way, 
— that  all  the  provisions  of  the  statute  of  James  shall  extend  to  actions  on  specialties, 
with  this  difference,  that  such  actions  shall  be  brought  within  twenty  years  of  the 
cause  of  action  instead  of  six  years,  it  could  scarcely  have  been  said  that  the  con- 
struction put  upon  the  statute  of  James  did  not  apply  to  cases  arising  under  the 
statute  of  William.  It  seems  to  us  that  these  considerations  are  almost  of  equal  value. 
On  the  one  band  it  may  be  said  to  be  strange  that  the  legislature,  which  must  be 
taken  to  have  known  how  the  21  Jac.  1,  c.  16,  has  been  construed,  if  they  did  not 
intend  the  3  &  4  Wm.  4,  c.  42,  to  receive  a  similar  construction,  should  not  have  said 
so.  On  the  [630]  other  hand  it  may  appear  strange  that,  if  the  legislature  intended 
the  same  construction  to  be  put  on  the  statute  of  William  which  had  been  put  on  the 
statute  of  James,  they  did  not  insert  a  provision  to  that  effect.  The  arguments  on  the 
one  side  and  on  the  other  are  of  almost  equal  weight.  There  is,  however,  one  con- 
sideration which  induces  us  to  think  that  we  ought  to  give  judgment  for  the  plaintifi", 
and  that  is  this — the  great  hardship  and  unreasonableness  of  holding  that  time  runs 
against  a  person  who  can  do  nothing  to  prevent  it,  and  saying  that  though  there  is 
no  person  in  existence  whom  he  can  sue,  yet  because  the  statute  has  run  for  a  day 
or  a  month,  during  which  there  was  a  person  whom  he  sued,  it  still  continues  to  run. 
Possibly  the  legislature  might  say,  "  We  have  deliberately  considered  that,  and  we 
think  upon  the  whole  it  is  advisable  to  apply  the  general  principle,  although  it  may 
work  hardship  in  particular  cases."  They  have  not,  however,  said  so  in  words,  and 
the  consideration  that  there  has  been  a  uniform  course  of  decisions  upon  the  earlier 
statute  for  nearly  two  hundred  years  makes  us  think  that,  if  this  matter  is  to  be 
otherwise  determined,  it  should  be  so  in  a  Court  of  error.  Our  judgment  is  therefore 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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[631]  GOODWTX  V.  Chb:\'ELEY.  June  14,  1859.— Where  cattle  passing  along  a 
public  highway  stray  into  an  adjoining  field,  through  defect  of  fences,  the  owner 
of  the  cattle  is  bound  to  remove  them  within  a  reasonable  time  ;  and  what  is  a 
reasonable  time  is  not  to  be  determined  by  the  Judge,  but  is  a  question  for  the 
jury,  with  reference  to  all  the  surrounding  circumstances.  (Per  Pollock,  C.  B., 
Martin,  B.,  and  Channell,  B.  Bramwell,  B.,  dissentiente.)— In  the  month  of 
November,  between  five  and  six  o'clock  in  the  evening,  the  plaintiflTs  drovers 
were  driving  thirty-six  bullocks  along  a  public  highway,  when  thirteen  of  them 
strayed  into  the  defendant's  field  through  a  gap  in  the  fence.  The  drovers  left 
them  in  the  field  and  drove  the  other  twenty-three  to  the  nearest  public-house, 
where  they  lodged  them  for  the  night.  In  about  an  hour  the  drovers  returned 
to  the  field  for  the  thirteen,  but  in  the  mean  time  the  defendant  had  impounded 
them.  There  was  nothing  to  prevent  the  drovers  from  immediately  driving 
them  out  of  the  field  except  that  they  wished  to  take  care  of  the  others.  The 
plaintiff  having  brought  an  action  of  trespass  against  the  defendant  for  impound- 
ing his  bullocks,  the  learned  Judge  ruled  that  as  the  drovers  did  not  at  once 
proceed  to  drive  the  bullocks  out  of  the  defendant's  field,  but  left  them  there 
while  they  took  the  others  to  a  place  of  safety,  they  did  not  remove  them  in  a 
reasonable  time,  and  directed  a  verdict  for  the  defendant.  Held,  a  misdirection. 
(Per  Pollock,  C.  B.,  Martin,  B.,  and  Channell,  B.     Bramwell,  B.,  dissentiente.) 

[S.  C.  28  L.  J.  Ex.  298  ;  7  W.  R  631 :  at  Nisi  Prius,  1  F.  &  F.  313.     Applied, 
Tilktt  V.  fFard,  1882,  10  Q.  B.  D.  20.] 

Trespass  for  seizing,  taking  and  impounding  certain  bullocks  of  the  plaintiff. 

Plea  (inter  alia).  That  the  defendant  was  possessed  of  a  certain  close,  situate  in 
the  county  of  Essex,  and  because  the  said  bullocks  were  wrongfully  in  his  said  close 
doing  damage  therein,  he,  the  defendant,  seized  and  took  the  said  bullocks  as  a 
distress  for  the  said  damage,  and  drove  them  out  of  the  said  close  to  a  pound  in  the 
county  aforesaid,  where  he  impounded  them,  &c. 

Keplication.  That^  before  and  at  the  said  time  when,  &c.,  the  close  in  the  plea 
mentioned  did  lie,  and  still  does  lie,  contiguous  and  next  adjoining  to  a  certain 
common  and  public  Queen's  highway  :  that  the  fence  between  the  close  of  the  defen- 
dant and  the  said  highway,  before  and  at  the  said  time  when,  &c.  was  ruinous  and 
out  of  repair ;  and  that,  by  reason  of  the  fence  being  so  ruinous  and  out  of  repair, 
the  said  bullocks  then  being  lawfully  passing  and  being  driven  along  the  said  high- 
way, without  the  knowledge  of  the  plaintiff,  and  against  his  will,  and  without  any 
negligence  on  the  part  of  himself  or  his  servants,  escaped  into  the  close  of  the  defen- 
dant, and  were  there  seized  and  taken  by  the  defendant  before  the  plaintiff  bad  any 
notice  of  their  [632]  so  being  in  the  close  of  the  defendant,  and  before  the  plaintiff 
could  drive  them  out 

Rejoinder.  That,  before  the  committing  of  the  trespasses  and  grievances  in  the 
declaration  mentioned,  and  whilst  the  said  bullocks  were  wrongfully  in  and  upon  the 
said  close,  the  plaintiff,  his  servants  and  agents,  in  that  behalf,  had  knowledge  and 
notice  that  the  said  bullocks  were  so  in  the  said  close  as  aforesaid.  And  the  defen- 
dant further  says  that  a  reasonable  time  for  the  plaintiff,  his  servants  and  agents,  to 
drive,  and  during  which  they  might  and  ought  to  have  driven,  the  said  bullocks  out 
of  the  said  close,  elapsed  after  the  plaintiff,  his  servants  and  agents,  had  such  know- 
ledge and  notice  as  aforesaid,  and  before  the  committing  of  the  said  trespasses  and 
grievances,  but  the  said  bullocks  were  not  driven  out  of  the  said  close,  but  remained 
therein  until  the  committing  of  the  said  trespasses  and  grievances  by  the  neglect 
of  the  plaintiff,  his  servants  and  agents,  in  that  behalf,  and  without  any  fault  of  the 
defendant. 

Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  Essex  Summer  Assizes,  1858,  the  follow- 
ing facts  appeared  : — The  plaintiff  was  a  cattle  dealer,  and  about  half  past  five  o'clock 
in  the  evening  of  the  12th  of  November  his  drover,  assisted  by  another  man,  was 
driving  thirty -six  bullocks  along  tte  highway  from  Widford  to  South  Weald,  when 
thirteen  of  the  bullocks  strayed  into  the  defen^lant's  field  through  a  gap  in  the  fence. 
The  drover  left  them  in  the  field,  and  drove  the  other  twenty-three  bullocks  to  the 
nearest  public  house,  where  he  lodged  them  for  the  night.     In  about  an  hour  he 
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returned  to  the  defendant's  field  for  the  thirteen  bullocks,  but  in  the  meantime  the 
defendant  had  taken  and  impounded  them.  The  drover,  who  was  a  witness,  stated 
that  nothing  else  prevented  him  from  immediately  getting  the  thirteen  bullocks  out 
of  the  defendant's  field  [633]  except  that  while  he  was  looking  after  them  he  might 
have  lost  the  twenty-three. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the  plaintiff  had  not  removed 
his  cattle  from  the  defendant's  field  within  a  reasonable  time,  and  therefore  the 
defendant  was  justified  in  impounding  them.  The  learned  Judge  told  the  jury  that, 
as  the  plaintiff^s  servant  stated  and  the  fact  was,  instead  of  at  once  proceeding  to 
drive  the  thirteen  bullocks  out  of  the  defendant's  field,  he  left  them  there  while  he 
drove  the  others  to  a  place  of  safety,  he  did  not  remove  them  within  a  reasonable 
time ;  and,  under  his  Lordship's  direction,  the  jury  found  a  verdict  for  the  defendant. 

Lush,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground 
of  misdirection  ;  against  which 

Hawkins  and  E..  E.  Turner  shewed  cause  in  last  Easter  Term  (April  21,  28). 
The  ruling  of  the  learned  Judge  was  correct.  The  plaintiff  was  bound  to  remove  his 
cattle  from  the  defendant's  field  within  a  reasonable  time,  that  is,  within  such  time  as 
they  could  have  been  driven  out,  and  there  was  evidence  that  they  might  have  been 
removed  sooner  than  they  were.  [Pollock,  C.  B.  A  "reasonable  time"  means  as 
soon  as  circumstances  will  permit.]  The  drovers  ought  not  to  have  left  the  cattle  in 
the  field  while  they  drove  the  others  to  a  place  of  safety.  [Pollock,  C.  B.  The  cattle 
got  into  his  field  through  the  plaintifi"s  neglect  to  keep  up  his  fences,  and  he  has  no 
right  to  require  the  drovers  to  neglect  their  duty  in  taking  care  of  the  other  cattle.] 
There  was  nothing  to  prevent  the  men  from  immediately  driving  the  cattle  out  of 
the  field,  but  instead  of  doing  so  they  wait  an  unreasonable  time.  [Pollock,  C,  B. 
If  the  other  cattle  had  been  left  in  the  road  a  person  [634]  driving  in  the  dark  might 
have  driven  over  them.  Bramwell,  B.  Suppose  a  person  gives  an  order  to  a  tailor 
to  make  him  a  coat,  and  at  the  end  of  a  week  the  tailor  says  that  he  has  large  orders 
and  cannot  finish  it  for  six  months.]  That  would  of  itself  be  an  unreasonable  time  to 
wait,  without  reference  to  extrinsic  circumstances.  It  was  a  trespass  to  allow  the 
cattle  to  remain  in  the  defendant's  field  after  notice :  2  Wms.  Saund.  285  b.,  note  4. 
[Pollock,  C.  B.  Suppose  a  dense  fog  had  come  on,  or  an  accident  had  happened  to 
the  drover.  What  is  a  reasonable  time  must  depend  on  the  circumstances  of  each 
particular  case.] 

Honyman,  in  support  of  the  rule.  A  "  reasonable  time  "  means  the  time  within 
which  the  cattle  might  have  been  driven  out  of  the  field,  with  reference  to  the  sur- 
rounding circumstances.  The  defendant  is  in  one  sense  a  wrong-doer,  since  the  cattle 
got  into  the  field  through  his  neglect  to  keep  up  his  fences.  [Bramwell,  B.  A  person 
is  not  bound  to  fence  his  land.  Pollock,  C.  B.  On  the  one  hand  he  is  not  bound 
to  fence  ;  on  the  other,  the  owner  of  the  cattle  is  not  a  trespasser  until  he  refuses  to 
remove  them  within  a  reasonable  time  after  notice.]  A  contract  by  a  manufacturer 
to  furnish  certain  specified  goods  "  as  soon  as  possible  "  means  "  within  a  reasonable 
time,"  regard  being  had  to  the  manufacturer's  ability  to  produce  them  and  the 
orders  he  may  already  have  in  hand  :  Attwood  v.  Emery  (1  C.  B.  N.  S.  110).  What 
is  a  reasonable  time  may,  in  some  cases,  be  a  question  for  the  Judge,  as  in  the  case  of 
notice  of  dishonour  of  a  bill  of  exchange;  but  where  the  question  depends  on  a 
variety  of  circumstances  it  ought  to  be  left  to  the  jury  :  Facey  v.  Hudson  (3  B.  &  C. 
213).  In  an  action  against  an  overseer,  under  the  17  Geo.  2,  c.  3,  s.  3,  for  not  giving 
to  an  inhabitant  of  the  [635]  township,  as  directed  by  section  2,  a  copy  of  a  rate 
'*  forthwith  "  upon  demand  and  offer  of  payment,  it  was  held  that  it  was  the  Judge's 
duty  to  tell  the  jury,  as  a  direction  in  point  of  law  on  the  facts  proved,  that  the  copy 
was  or  was  not  given  forthwith,  but  that  he  was  right  in  leaving  it  to  them  to  say 
whether,  under  the  circumstances,  it  had  or  had  not  been  given  in  reasonable  time, 
and  therefore,  according  to  reasonable  construction,  "  forthwith "  :  Tennant  v.  Bell 
(9  Q.  B.  684).  [Channell,  B.  In  Mullick  v.  Radakissen  (9  Moo.  P.  C.  46)  it  was  held 
that  a  bill  of  exchange  must  be  presented  in  a  reasonable  time,  with  reference  to  the 
interest  of  the  drawer  to  put  the  bill  into  circulation,  or  the  interest  of  the  drawee  to 
have  the  bill  speedily  presented,  and  that  what  constitutes  a  reasonable  time  is  a  mixed 
question  of  law  and  fact  for  the  determination  of  the  Court  and  the  jury.]  Phillips 
V.  Irving  (7  Man.  &  G.  325)  decided  that,  in  a  policy  on  a  seeking  ship,  a  detention 
for  a  reasonable  time  for  the  purposes  of  the  seeking  adventure  must  be  allowed ;  and 
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whether  the  time  is  reasonable  is  to  be  determined  by  the  state  of  things  at  the  port 
where  the  ship  happens  to  be.  Burton  v.  Griffiths  (11  M.  &  W.  817)  and  Temple  v. 
Pullen  (8  Exch.  389)  are  also  authorities  that  what  is  a  reasonable  time  is  a  question 
for  the  jury.     He  also  referred  to  1  Taylor  on  Evidence,  p.  36,  3rd  ed. 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said : — In  this  case,  which  was  tried  before  me,  we  are  not  all 
agreed.  I  have  the  misfortune  to  be  alone  in  the  opinion  I  entertain — an  opinion 
which  I  expressed  at  the  trial  and  which  I  now  abide  by.  But  in  [636]  order  to 
render  the  judgment  which  I  am  about  to  deliver  more  intelligible,  I  will  shortly  state 
what  the  question  was.  The  plaintiff  complained  that  the  defendant  took  and 
impounded  his  cattle.  The  defendant  pleaded  that  he  took  them  damage  feasant  in 
his  close.  The  plaintiff  replied  that  the  cattle  were  passing  along  a  highway,  and  that 
they  escaped  into  the  close  in  consequence  of  the  fence  being  out  of  repair.  The 
defendant  rejoined  that  after  the  plaintiff  had  notice  that  the  cattle  were  in  the 
close,  a  reasonable  time  elapsed  during  which  they  might  and  onght  to  have  been 
driven  out,  but  were  not.  Upon  that  the  plaintiff  took  issue.  At  the  trial  it 
appeared  that  the  plaintiff's  drover,  assisted  by  another  man,  was  driving  thirty- 
six  oxen  along  a  highway.  It  was  dark,  and  there  was  a  gap  in  the  fence  of  the 
defendant's  field,  who  was  not  shewn  to  have  been  under  any  obligation  to  fence, 
and  through  this  gap  thirteen  of  the  cattle  strayed  into  the  field.  The  plaintiffs 
men,  thinking  it  better  to  leave  them  safely  where  they  were  than  to  leave  the  other 
cattle  in  the  road  unprotected,  drove  the  latter  on  to  the  nearest  house  where  they 
lodged  them  for  the  night,  and  with  all  convenient  speed  returned  to  the  defendant's 
field.  When  they  arrived  there,  the  cattle  which  had  strayed  into  it  had  been  taken 
and  impounded.  The  drover,  who  was  a  witness,  said  :  "  That  there  was  nothing  to 
prevent  him  driving  the  cattle  off  the  defendant's  field,  except  that  he  preferred  taking 
care  of  those  which  had  not  escaped."  It  was  about  an  hour  between  the  time  when 
the  cattle  got  into  the  defendant's  field  and  the  plaintifi''s  men  were  enabled  to  come 
back  to  take  them  away.  It  is  not  necessary,  however,  to  be  particular  as  to  the  time, 
because  it  was  admitted  by  the  plaintiff's  men  that  they  could,  had  they  thought  fit, 
have  got  the  cattle  out  of  the  defendant's  close  before  they  were  [637]  impounded. 
Upon  these  facts  I  ruled  that  it  appeared  upon  the  plaintiffs  case,  and  was  indeed 
admitted,  that  his  men  had  not  removed  or  tried  to  remove  the  cattle  within  a  reason- 
able time,  and  consequently  that  the  defendant  had  not  impounded  them  before  a 
reasonable  time  for  their  being  removed  had  elapsed.  Accordingly  I  directed  a  verdict 
for  the  defendant,  and  my  ruling  has  been  questioned  by  a  motion  for  a  new  trial  on 
the  ground  of  misdirection.  I  now  propose  to  shew  why  I  think  that  ruling  was 
correct. 

In  cases  of  this  description  there  is  always  some  confusion  as  to  how  far  the  question 
is  one  of  law  or  of  fact.  In  my  opinion  these  cases  raise  two  questions ;  first,  what  is 
the  rule  of  law  to  determine  what  is  or  is  not  a  reasonable  time ;  secondly,  whether  the 
facts  are  within  that  rule  1  I  do  not  know  a  better  illustration  than  that  mentioned 
in  the  course  of  the  argument.  A  person  gives  a  tailor  an  order  for  a  coat.  The  coat 
is  brought  home  at  the  end  of  six  months.  The  person  who  ordered  it  refuses  to  take 
it,  upon  which  an  action  is  brought ;  and  the  question  is,  whether  the  coat  was 
tendered  within  a  reasonable  time.  We  will  suppose  the  plaintiff  to  admit  that  the 
ordinary  time  within  which  a  coat  is  made  and  delivered  is  a  week  or  ten  days,  at  all 
events  that  six  months  is  a  great  deal  longer  than  the  ordinary  time.  In  such  a  case 
I  am  clearly  of  opinion  that  the  Judge  might  direct  a  verdict  for  the  defendant.  He 
might  say  to  the  jury,  "The  law  is  that  a  tradesman  is  bound,  in  a  case  of  this  kind, 
to  deliver  or  tender  the  article  within  a  reasonable  time ;  and  a  reasonable  time,  in  the 
absence  of  anything  to  controul  the  particular  contract,  is  the  ordinary  time.  That 
being  the  law,  and  it  being  admitted  by  the  plaintiff  that  he  did  not  deliver  the  coat 
within  that  time,  you  must  find  your  [638]  verdict  for  the  defendant."  So  here,  it 
seems  to  me  (as  I  held  at  the  trial  and  still  think),  that  a  reasonable  time  means  a 
reasonable  time  to  do  the  act  without  reference  to  extrinsic  circumstances  ;  and  that, 
as  it  was  admitted  that  the  act  could  have  been  done  within  that  time,  but  longer  time 
was  taken  because  extrinsic  circumstances  made  it  desirable,  I  was  right  in  directing  a 
verdict  for  the  defendant.  No  doubt  there  are  cases  in  which  the  question  must  be 
left  to  the  jury.  For  instance — to  put  again  the  case  of  the  coat — suppose  some 
witnesses  stated  that  the  usual  time  to  deliver  a  coat  is  a  week,  and  others  said  it  is  a 
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month,  the  Judge  could  only  say  to  the  jury,  "  I  rule  that  it  ought  to  be  delivered 
within  a  reasonable  time  ;  and  it  is  for  you  to  determine  what  that  time  is."  But  it 
seems  to  me  that,  where  it  is  admitted  that  the  time  exceeds  that  which  is  by  law  a 
reasonable  time,  the  Judge  is  not  only  warranted  but  is  bound  to  direct  a  verdict  for 
the  defendant,  in  the  same  way  as  he  would  be  bound  to  direct  a  verdict  for  the  plaintiff 
if  the  coat  had  been  delivered  in  the  ordinary  time. 

Then  was  I  right  in  holding  that  a  "  reasonable  time  "  means  a  reasonable  time  to 
do  the  act  without  reference  to  extrinsic  circumstances  1  I  think  I  was,  and  I  will 
proceed  to  shew  why.  The  plaintiff  was  not  justified  in  allowing  his  cattle  to 
trespass  on  the  defendant's  land.  He  had  a  right  to  take  his  cattle  along  the 
highway ;  and,  when  cattle  are  driven  along  a  highway,  if  there  are  no  fences  to 
the  adjoining  land  it  is  certain  that  the  cattle  will  stray.  That  is  an  unavoidable 
injury  which  persons  whose  lands  border  on  a  highway  must  sustain.  But  the 
immunity  of  the  plaintiff  extends  no  further  than  necessity  requires ;  and,  as  there 
was  no  necessity  for  his  cattle  remaining  on  the  defendant's  land  any  longer  than  the 
time  required  to  drive  them  off,  it  seems  to  me  manifest  that  they  remained  there  an 
unrea-[639]  sonable  time,  and  consequently  that  the  defendant  did  not  distrain  them 
before  a  reasonable  time  for  their  removal  had  elapsed.  The  fallacy  of  the  argument 
on  the  other  side  is  in  considering  the  question  of  reasonableness  with  reference  to 
the  situation  of  the  plaintiff.  I  admit  that,  if  the  plaintiff  had  complained  of  his 
men  for  leaving  the  cattle  in  the  defendant's  field  instead  of  at  once  driving  them 
out,  and  had  said,  "  Your  behaviour  was  not  reasonable  behaviour,"  they,  as  his 
servants,  would  have  had  an  excellent  answer,  because  they  would  have  been  at 
liberty  to  say,  *'  It  was  the  best  thing  we  could  do  for  you."  But  here,  the  question 
is  not  what  was  the  best  thing  they  could  do  for  the  plaintiff,  but  what  was  the 
best  thing  they  could  do  for  the  defendant  upon  whose  land  the  plaintiff's  cattle 
had  trespassed.  In  like  manner,  it  may  be  that  the  public  would  approve  of  the 
conduct  of  the  drovers  in  leaving  the  cattle  safely  browsing  upon  the  defendant's 
pasture  while  they  took  the  others  to  a  place  of  security,  rather  than  leave  them 
unprotected  in  the  road  to  wander  about  and  possibly  do  mischief.  But  it  is  the  case 
of  the  defendant  that  is  to  be  considered,  not  that  of  the  public.  If  the  question  was 
whether  the  drovers  ought  to  be  punished  for  what  they  did,  I  should  say  they  ought 
not.  But  the  question  is,  what  is  the  defendant's  right  in  the  matter  ?  His  right 
is  to  have  his  land  trespassed  upon  as  little  as  possible  ;  that  is,  to  no  greater  extent 
than  is  absolutely  unavoidable.  I  therefore  think  that  a  reasonable  time  was  such  as, 
and  no  more  than  was  required  for  the  act  of  driving  the  cattle  out  of  the  field.  The 
case  was  argued  as  though  there  had  been  some  hardship  on  the  plaintiff  in  having 
his  cattle  distrained  and  impounded,  but  there  is  none.  Was  the  defendant  to  have 
his  crops  grazed  upon  until  the  plaintiff  could  get  a  convenient  time  to  remove  the 
cattle  1  If  so,  they  might  have  continued  in  the  defendant's  field  for  twenty -four 
[640]  hours  because  the  drovers  could  not  sooner  have  housed  the  other  cattle.  If 
the  question  be  whether  the  defendant's  herbage  is  to  be  grazed  upon  by  the  plaintiff's 
cattle  without  any  compensation,  until  it  is  convenient  for  the  drovers  to  remove  them, 
or  whether  the  plaintiff  is  to  be  subjected  to  the  inconvenience  of  getting  his  cattle 
out  of  the  pound  ;  it  seems  to  me  that  the  plaintiff  ought  to  bear  the  loss,  for  he  had 
no  right  to  have  his  cattle  in  the  defendant's  field,  and  his  immunity  from  the  conse- 
quence of  his  cattle  having  trespassed  on  the  defendant's  land  only  extended  so  far 
as  was  necessary,  and  there  was  no  physical  impossibility  in  their  being  immediately 
driven  out.  Another  consideration  will  shew  the  hardship  on  the  defendant.  He 
finds  cattle  grazing  in  his  field :  he  has  no  notice  that  they  will  be  taken  away,  nor 
is  there  anything  to  indicate  whether  he  may  or  may  not  impound  them.  How  long 
is  he  to  let  them  remain  ?  What  is  he  to  do?  Is  he  to  inquire  of  everyone  he  meets 
whether  he  has  seen  any  persons  driving  other  cattle  along  the  road  with  the  appear- 
ance of  an  intention  to  return  and  remove  the  cattle  from  his  field*?  He  can  do 
nothing  but  impound  them.  For  these  reasons  I  think  that  my  ruling  was  right.  At 
the  trial  I  thought  it  a  clear  case,  and  I  think  so  now.  I  am  sorry  to  differ  from  the 
rest  of  the  Court,  but  this  being  my  opinion  I  am  bound  to  express  it. 

Martin,  B.  In  my  opinion  this  point  is  essentially  a  question  for  the  jury,  and 
not  a  question  for  the  Judge.  It  is  said  that  the  defendant  was  not  to  blame  :  I  do 
not  say  he  was.  I  am  not  aware  that  he  could  be  indicted  for  not  fencing  his  field 
from  the  road,  as  most  people  in  this  country  do.     But  if  a  person  will  neglect  to  fence 
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he  must  put  up  with  the  inconveniences  consequent  upon  it ;  and  one  is,  that  cattle 
being  driven  along  the  road  will  occa-[641]-sionally  stray.  It  seems  to  me  that  the 
plaintiffs  man  did  all  that  he  could  be  reasonably  required  to  do.  I  think  he  was 
under  no  obligation  to  leave  the  rest  of  his  master's  cattle  to  stray  at  nightfall  upon 
the  road,  for  the  purpose  of  relieving  the  defendant  from  the  consequence  of  his 
neglect  to  fence  his  field.  However,  all  I  say  is  that  this  is  a  question  for  the  jury, 
and  not  a,  question  as  to  which  a  Judge  can  take  upon  himself  to  direct  absolutely  a 
verdict  one  way  or  the  other. 

Pollock,  C.  B.  I  think  that  the  rule  ought  to  be  absolute.  My  brother  Bram- 
well's  direction  was  in  substance  this, — that  if  more  time  was  taken  to  remove  the 
cattle  from  the  defendant's  field  than  was  reasonably  necessary  for  that  purpose,  and 
for  that  purpose  only,  without  reference  to  extrinsic  circumstances,  then  the  cattle 
were  not  removed  within  a  reasonable  time,  and  the  defendant  had  a  right  to  distrain 
them.  In  my  opinion  that  is  not  the  law.  It  certainly  is  not,  according  to  any 
authority  which  has  been  cited.  The  question  is,  whether  the  owner  of  land  adjoining 
a  highway,  who  neglects  to  fence  it  against  the  encroachments  of  cattle  passing  along 
the  highway,  is  entitled  to  require  the  drovers  (whom  on  this  occasion  I  will  assume 
were  the  proper  number)  to  remove  the  cattle  which  have  strayed  on  his  land,  without 
reference  to  any  other  consideration  whatever.  If  the  cattle  remaining  in  the  high- 
way had  injured  any  person  so  that  he  was  in  peril  of  his  life,  or  if  a  sheriff"  called  on 
the  drovers  in  the  Queen's  name  to  arrest  a  felon  in  the  field,  or  to  prevent  a  breach 
of  the  peace,  these  and  similar  circumstances,  it  is  suggested,  are  to  have  no  weight 
whatever,  and  the  owner  of  the  land  has  a  right  to  the  instant  attention  of  the  drovers, 
in  neglect  of  every  other,  even  a  public  duty,  to  remove  from  his  land  the  cattle  which 
he  might  [642]  have  excluded,  if  he  had  taken  the  ordinary  means  of  fencing  it  from 
the  highway.  I  think  that  the  owner  of  land  adjoining  a  highway,  upon  whose 
property  cattle  have  strayed,  has  a  right  to  have  them  removed  within  a  reasonable 
time  with  reference  to  all  the  circumstances  of  the  transaction  at  the  time  of  its 
occurrence ;  and  that,  inasmuch  as  cattle  on  a  highway  require  some  care,  both  as 
regards  the  public  and  the  cattle  themselves,  especially  at  night,  it  seems  to  me  that 
in  a  case  of  this  kind,  if  the  cattle  on  the  highway  can  be  taken  to  a  place  of  safety 
within  a  reasonable  time,  the  drovers  may  do  so  and  return  to  drive  off"  the  land  those 
which  have  strayed.  Whether  the  time  is  reasonable  may  be  fairly  submitted  to  the 
jury.  If  the  cattle  on  the  highway  cannot  be  put  in  a  place  of  safety  for  many  hours,  it 
may  be  a  question  for  the  jury  whether  the  cattle  in  the  field  ought  not  to  be  removed 
more  immediately.  Here,  the  jury  have  not  had  it  submitted  to  them  whether,  with 
reference  to  all  the  circumstances,  a  reasonable  time  elapsed  without  the  cattle  being 
removed  from  the  defendant's  field.  I  therefore  think  that  there  ought  to  be  a  new 
trial.     My  brother  Channell  is  of  the  same  opinion. 

Eule  absolute,  (a) 


[643]  HoRTON  V.  William  Sayer,  Executor  of  the  last  Will  and  Testament  of 
Edward  Sayer.  June  8,  1859. — To  an  action  for  a  breach  of  covenant  contained 
in  an  indenture  of  lease,  the  defendant  pleaded  that  it  was  agreed  by  and  between 
the  parties  to  the  indenture,  that  if  any  diff"erence,  variance,  controversy,  doubt, 
or  question  should  arise  between  the  parties,  touching  or  concerning  any  covenant, 
clause,  proviso,  matter  or  thing  in  the  said  indenture  contained,  then  all  and  every 
such  matter  in  difi'erence  should  be  discussed,  resolved  and  finally  ended  by 
arbitrators  chosen  as  therein  provided :  that  the  parties  to  the  said  indenture 
should  not  prosecute  any  suit,  or  seek  any  remedy  either  in  law  or  equity  for 
relief  in  the  premises  without  first  submitting  to  such  arbitration  and  reference. 
Averments  :  that  the  plaintiff's  claim,  and  the  defendant's  defence  thereto,  was  a 
matter  in  diflference  which  arose  touching  and  concerning  the  covenants  in  the 
said  indenture,  and  that  the  defendant  was  ready  and  willing  to  submit  the  same 
to  arbitration,  and  had  done  all  things  necessary  to  entitle  him  to  have  the  same 

(a)  The  cause  came  on  again  for  trial  before  Blackburn,  J.,  at  the  Essex  Summer 
Assizes,  1859,  when  a  juror  was  withdrawn, 
Ex.  Div.  XIII.— 32 
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submitted :    Held,  that  the  plea  was  bad,  since  the  covenant  was  an  absolute 
agreement  to  oust  the  superior  Courts  of  their  jurisdiction,  and  therefore  void. 

[S.  C.  29  L.  J.  Ex.  28;  5  Jur.  (N.  S.)  989;  7  W.  E.  753.  Not  applied,  Tredwen 
V.  Holman,  1862,  1  H.  &  C.  72.  Eef erred  to,  Elliott  v.  Royal  Exchange  Assurance 
Company,  1867,  L.  E.  2  Ex.  243  ;  Edwards  v.  Aherayron  Mutual  Ship  Insurance  Society, 
1876,  1  Q.  B.  D.  592.] 

Declaration,  by  assignee  of  the  reversion,  on  an  indenture  of  lease,  whereby  one 
John  Stokes  demised  to  the  defendant's  testator  a  coal  mine  for  a  term  of  sixty  years, 
from  the  8th  of  February,  1842,  at  a  certain  yearly  rent  or  royalty  ;  and  the  defendant's 
testator  covenanted  to  raise  annually  4000  tons  of  coal.  Breach  :  that  the  defendant's 
testator  did  not  annually  raise  4000  tons  of  coal. 

Plea.  That  it  was  agreed  by  and  between  the  parties  to  the  above  mentioned 
indenture  of  lease,  that  if  at  any  time  or  times  during  the  said  term  thereby  granted 
and  demised,  or  intended  so  to  be,  or  at  or  after  the  expiration  or  other  sooner 
determination  thereof,  any  difference,  variance,  controversy  or  doubt,  or  question 
should  arise,  happen  or  be  raised  between  the  said  parties  thereto,  or  their  respective 
heirs,  executors,  administrators  or  assigns,  or  other  representatives,  touching  or  con- 
cerning any  covenant,  clause,  proviso,  word,  matter  or  thing  in  the  said  indenture 
expressed  or  contained,  or  the  meaning  or  construction  thereof,  then  and  in  such  case, 
and  so  often  as  the  same  should  happen,  all  and  every  the  matters  in  difference,  variance, 
controversy,  doubt  or  question,  should  be  discussed,  resolved,  and  finally  settled,  ended 
and  determined  by  two  indiiferent  persons,  or  arbitrators,  and  one  of  the  said  arbitrators 
should  be  nominated  and  chosen  by  the  [644]  said  John  Stokes,  his  heirs,  executors 
or  administrators,  and  the  other  of  the  said  arbitrators  should  be  nominated  and  chosen 
by  the  said  Edward  Sayer,  his  executors,  administrators  or  assigns,  within  two  calendar 
months  next  after  any  such  difference,  variance,  controversy,  doubt  or  question  should 
arise,  happen  or  be  moved  as  aforesaid  ;  and  in  case  either  party  should  receive  from 
the  other  party  notice  in  writing,  under  his  or  their  hand  or  hands,  to  nominate  and 
choose  a  person  as  an  arbitrator  for  the  purposes  aforesaid,  and  should  neglect  or  refuse 
for  the  space  of  two  calendar  months  after  such  notice  should  have  been  received  to 
nominate  and  choose  a  person  as  an  arbitrator,  then  and  in  such  case,  and  so  often  as 
the  same  should  happen,  it  should  be  lawful  for  the  other  party,  at  the  expiration  of 
said  last  mentioned  two  calendar  months,  to  nominate  and  choose  both  the  persons  to 
be  arbitrators  for  the  purposes  aforesaid,  and  in  case  the  two  persons  to  be  nominated 
and  chosen  to  be  such  arbitrators  by  any  of  the  means  aforesaid  cannot  finally  agree 
in  opinion  in  regard  to  the  matters  to  be  referred  to  them  from  time  to  time,  within 
one  calendar  month  next  after  the  same  should  be  so  referred  to  them,  then  and  in 
every  such  case  the  same  should  be  discussed  and  finally  settled,  ended  and  determined 
by  such  one  indifferent  person  as  the  said  two  arbitrators  for  the  time  being  should  for 
that  purpose  from  time  to  time  nominate  and  appoint  as  umpire  in  the  same  matters, 
who  should  finally  end  and  determine  the  same  within  one  calendar  month  next  after 
the  matter  in  dispute  should  be  referred  to  him  as  such  umpire,  and  such  umpire  should 
be  named  and  appointed  before  the  two  arbitrators  should  proceed  to  consider  the 
matter  referred  to  them,  and  whatsoever  award,  order,  or  determination  the  said  two 
arbitrators,  or  the  said  umpire,  within  the  respective  times  aforesaid,  should  make  of 
or  concerning  the  matter  so  to  be  referred  to  them  or  him  as  aforesaid  between  the 
parties  in  difference,  variance,  [645]  controversy,  doubt  or  question,  he  the  said  John 
Stokes,  for  himself,  his  heirs,  executors  and  administrators,  covenanted,  promised  and 
agreed  with  and  to  the  said  E.  Sayer,  his  executors,  administrators  and  assigns,  to 
stand  to,  obey,  perform,  and  keep ;  and  he  the  said  E.  Sayer,  for  himself,  his  executors, 
administrators  and  assigns,  covenanted,  promised  and  agreed  with  and  to  the  said 
John  Stokes,  his  heirs,  executors,  administrators  and  assigns,  to  stand  to,  obey,  perform 
and  keep.  And  it  was  further  agreed  and  declared  by  and  between  the  parties  to  the 
aforesaid  indenture,  that  every  such  award,  order,  or  determination  should  be  binding 
and  conclusive  to  all  intents  and  purposes  upon  the  said  parties  thereto  and  each  of 
them,  their  and  each  of  their  heirs,  executors,  administrators  and  assigns,  or  other 
representatives,  so  as  to  preclude  all  further  difference,  variance,  controversy,  doubt 
or  question  in  or  about  the  matters  lastly  aforesaid  ;  and  it  was  thereby  further  declared 
and  agreed  by  and  between  the  parties  to  the  said  indenture,  that  the  several  submissions 
to  such  award,  order,  or  determination  to  be  made  by  the  said  arbitrators  or  umpire  as 
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aforesaid,  should  be  made  a  rule  of  her  Majesty's  Court  of  Queen's  ^Bench  at  Westminster, 
if  the  parties  to  the  said  indenture,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators  or  assigns,  or  other  representatives  should  require  it,  and 
the  justices  for  the  time  being  of  the  said  Court  should  think  fit  so  to  do ;  and  that 
the  parties  thereto,  or  any  or  either  of  them,  their  or  any  or  either  of  their  heirs, 
executors,  administrators  and  assigns,  or  other  representatives,  should  not  commence 
or  prosecute  any  action  or  suit,  or  seek  any  remedy  either  in  law  or  equity  for  relief 
in  the  premises  without  first  submitting  to  such  arbitration  and  reference  as  aforesaid 
all  matters  in  difference,  variance,  controversy,  doubt,  or  question,  according  to  the 
true  intent  and  meaning  of  the  said  indenture.  And  [646]  the  defendant  says  that 
the  plaintiff's  claim  in  this  action  and  the  defendant's  answer  and  defence  thereto 
always  from  the  time  of  the  arising  thereof  was  and  is  a  diflference  and  matter  in 
difference  which  arose  between  the  plaintiff  and  defendant  before  this  suit,  touching 
and  concerning  the  said  covenant  in  the  said  indenture  contained,  and  a  matter  so 
agreed  to  be  referred  to  arbitration,  and  the  determination  of  which  always  from  time 
of  the  arising  thereof  depended,  and  still  depends,  on  the  meaning  or  construction  of 
divers  of  the  covenants,  clauses  and  things  in  the  said  indenture  contained ;  and  the 
defendant  says  that  he  was  always  ready  and  willing  to  have  the  said  difference  and 
matter  in  difference  submitted  to  such  arbitration  and  reference  as  aforesaid  from  the 
time  when  the  same  so  arose  to  the  commencement  of  this  suit,  and  still  is  so ;  and 
that,  after  the  same  so  arose,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
7th  March,  1859,  he  gave  notice  in  writing  under  his  hand  to  the  plaintiff  of  such  his 
readiness  and  willingness,  and  that  he  nominated,  as  in  fact  he  did  nominate  and 
choose,  one  Henry  Beckett,  a  fit  person  in  that  behalf  as  an  arbitrator,  on  the  part  of 
him  the  defendant,  to  determine  the  said  difference  and  matters  in  difference  according 
to  the  said  agreement,  and  required  the  plaintiff  to  nominate  and  choose  an  arbitrator 
on  his  part  for  the  like  purpose.  And  the  defendant  says  that  he  has  always  done  all 
things  necessary  to  entitle  him  to  have  the  said  difference  and  matter  in  difference 
submitted  to  such  arbitration  and  reference  as  aforesaid ;  and  that  the  plaintiff  com- 
menced this  action  within  two  calendar  months  after  the  plaintiff  received  the  said 
notice  to  nominate  and  choose  a  person  as  an  arbitrator  as  aforesaid,  and  while  the  said 
difference  and  matter  in  difference  ought  to  have  been  and  before  it  had  been  submitted 
to  such  arbitration  and  reference  as  aforesaid. 

Demurrer,  and  joinder  therein. 

[647]  Dowdeswell,  in  support  of  the  demurrer.  It  is  an  established  principle  that 
an  agreement  to  refer  matters  in  dispute  to  arbitration  does  not  oust  the  Courts  of 
their  jurisdiction  :  Kill  v.  Hollister  (1  Wils.  129),  TJwmpson  v.  Charnock  (8  T.  K.  139), 
Tattersall  v.  Groote  (2  Bos.  &  P.  131),  and  Watson  on  Arbitration,  p.  10,  3rd  ed.  That 
principle  was  recognised  by  the  House  of  Lords  in  Scott  v.  Averif  (5  H.  L.  Cas.  811), 
where  this  distinction  was  drawn,  that  any  person  may  covenant  that  no  right  of 
action  shall  accrue  till  a  third  person  has  decided  on  any  difference  that  may  arise 
between  himself  and  the  other  party  to  the  covenant.  In  the  course  of  the  argument 
of  Scott  v.  Avery  (8  Exch.  487,  497)  in  the  Court  of  Exchequer,  Parke,  B.,  referred  to 
Co.  Litt.  53  b.,  where  it  is  said  :  "  If  a  man  make  a  lease  for  life,  and  by  deed  grant 
that  if  any  waste  or  destruction  be  done,  that  it  shall  be  redressed  by  neighbours  and 
not  by  suit  or  plea,  notwithstanding,  an  action  of  waste  shall  lie,  for  the  place  wasted 
cannot  be  recovered  without  a  plea."  And  Martin,  B.,  explained  the  principle  by 
reference  to  this  passage  in  Sheppard's  Touchstone,  p.  373,  "  When  the  condition  of 
an  obligation  in  the  matter  of  it  is  repugnant  to  the  obligation  itself,  there  the  con- 
dition is  void  and  the  obligation  good."  The  judgment  of  the  Court  of  Exchequer  in 
Scott  v.  Avery  (8  Exch.  487,  497)  was  reversed  on  the  ground  that  the  agreement  did  not 
oust  the  Court  of  its  jurisdiction,  since  it  did  not  deprive  the  plaintiff  of  his  right  to 
sue,  but  only  rendered  it  a  condition  precedent  that  the  amount  to  be  recovered  should 
be  first  ascertained  by  a  committee  or  arbitrators.  This  is  not  the  case  of  a  covenant 
for  the  breach  of  which  the  covenantor  is  to  pay  such  a  sum  as  an  arbitrator  shall 
award  as  the  amount  of  damage,  but  it  is  a  covenant  to  refer  to  arbitration  a  cause  of 
action  [648]  which  may  be  enforced  in  a  Court  of  law.  Where  a  right  of  action  exists, 
it  is  against  the  policy  of  the  law  to  give  effect  to  an  agreement  that  such  a  right  shall 
not  be  enforced  through  the  medium  of  the  ordinary  tribunals  :  Scott  v.  The  Corporation 
of  Liverpool  (28  L.  J.  Chan.  230).  In  one  sense  the  agreement  is  not  invalid,  for  an 
action  may  be  maintained  for  the  breach  of  it :  Livingston  v.  Balli  (5  E.  &  B.  132) 
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This  is  not  a  covenant  which  runs  with  the  land  ;  but  it  is  like  a  covenant  not  to  sue 
for  a  limited  time,  which  is  not  pleadable  in  bar  :  Thimblehly  v.  Barron  (3  M.  &  W.  210), 
Fmd  V.  Beech  (11  Q.  B.  852).  He  also  argued  that  the  covenant  did  not  extend  to 
the  assignee  of  the  lessor. 

Mellish,  in  support  of  the  plea.  Scott  v.  Avery  (5  H.  L.  Cas.  811)  has  overruled 
the  principle  of  law  that  parties  cannot  by  agreement  oust  the  superior  Courts  of  their 
jurisdiction.  That  case  shews  that  there  may  be  an  agreement  to  refer,  which  will 
suspend  the  right  of  action  until  after  the  decision  of  the  arbitrator.  Whether  or  no 
this  agreement  has  that  effect  is  a  question  of  construction ;  and,  as  there  is  nothing 
contrary  to  law  in  such  an  agreement,  the  Court  will  construe  it  according  to  the 
intention  of  the  parties.  It  is  conceded  that,  where  there  is  a  mere  covenant  to  refer 
all  disputes  to  arbitration,  that  cannot  be  pleaded  in  bar  of  an  action ;  but,  where  the 
agreement  is  that  no  action  shall  be  brought  until  after  something  has  been  ascertained 
by  an  arbitrator,  the  right  of  action  is  suspended.  A  covenant  not  to  sue  for  a  definite 
time  is  no  bar  to  an  action ;  a  covenant  not  to  sue  at  all  operates  as  a  release ;  but 
where  in  the  same  instrument  there  is  a  covenant  not  to  sue  until  a  certain  event,  the 
whole  of  the  [649]  instrument  must  be  read  together  in  order  to  see  whether  it  was 
not  the  intention  of  the  parties  that  no  action  should  be  brought :  Lady  Foley  v. 
Fletcher  (3  H.  &  N.  769).  This  is  not  a  mere  agreement  to  refer :  but  on  the  face  of 
it  there  is  the  express  intention  of  the  parties  that  no  action  shall  be  brought  until 
after  an  arbitrator  has  determined  whether  the  defendant  has  got  the  agreed  quantity 
of  coal.  This  is  not  an  independent  covenant,  but  an  agreement  qualifying  the  effect 
of  the  previous  covenant. 

Dowdeswell  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
Except  for  the  case  of  Scott  v.  Avery,  there  could  be  no  doubt  about  the  matter.  That 
case  decided  that  where  a  covenant  creates  a  sort  of  condition  precedent  to  the  bringing 
an  action  for  the  breach  of  it,  the  remedy  in  the  Courts  of  Westminster  Hall  cannot 
be  resorted  to  until  the  condition  precedent  is  fulfilled.  It  appears  to  me  that  this 
case  is  distinguishable  from  Scott  v.  Avery ;  but  it  is  sufficient  to  say  that,  not  being 
governed  by  Scott  v.  Avery,  it  falls  within  the  rule  which  has  been  acted  on  for  above 
a  century,  and  according  to  which  the  superior  Courts  of  law  cannot  be  ousted  of  their 
jurisdiction  by  the  mere  agreement  of  the  parties ;  or,  in  other  words,  that  an  agree- 
ment to  refer  does  not  prevent  the  parties  from  resorting  to  a  Court  of  law  to  enforce 
their  rights  or  redress  their  wrongs.  But,  even  before  the  case  of  Scott  v.  Avery,  there 
was  a  form  in  which  a  covenant,  or  condition,  or  proviso  might  be  framed,  which 
would  prevent  the  parties  from  maintaining  any  action  until  the  amount  to  be  paid 
was  ascertained  by  a  third  person  ;  for  instance,  if  there  was  a  [650]  covenant  to  pay 
for  building  a  house,  or  for  the  performance  of  any  work,  such  a  sum  as  A.  B.  should 
think  reasonable,  with  a  stipulation  that  the  party  who  performed  the  work  should 
not  claim  anything  except  what  A.  B.  awarded  ;  there  the  party  could  not  maintain 
any  action  until  A.  B.  had  found  what  was  due;  for  there  would  be  no  contract  to 
pay  in  any  other  way.  In  this  case,  however,  the  deed  discloses  nothing  more  than 
an  agreement  generally  to  refer  all  disputes  to  arbitration,  and  that  does  not  prevent 
the  plaintiff  from  maintaining  this  action. 

Martin,  B.  I  do  not  dissent ;  but  I  cannot  distinguish  this  case  from  what  is 
laid  down  by  Lord  Campbell  in  his  judgment  in  Scott  v.  Avery.  It  seems  to  me  that, 
if  that  judgment  is  right,  this  plea  is  good  ;  and  I  think  that  the  decision  in  Scott  v. 
Avery  cannot  be  upheld  unless  the  judgment  of  Lord  Campbell  is  right ;  although  I 
may  observe  that  some  of  the  learned  Judges  found  their  judgments  on  a  contrary 
principle.  Scott  v.  Avery  was  nothing  more  than  the  case  of  a  policy  of  insurance, 
with  a  clause  that,  in  the  event  of  any  difference  between  the  underwriters  and  the 
insured,  it  should  be  referred  to  arbitration.  Lord  Campbell  certainly  held  that  an 
agreement  to  refer  any  dispute  to  arbitration  is  binding,  and  that  no  action  can  be 
maintained  until  after  an  adjudication  by  the  arbitrator.  It  seems  to  me  that  Scott 
V.  Avery  has  overruled  all  the  previous  decisions  on  the  subject.  If  parties  choose  to 
arrange  that,  before  any  action  is  brought  on  a  policy  of  insurance,  an  arbitrator  shall 
ascertain  the  sum  to  be  paid,  that  seems  to  me  only  a  circuitous  mode  of  saying  that 
no  action  shall  be  brought.  I  am  glad  to  say  that,  by  the  11th  section  of  the  Common 
Law  Procedure  Act,  1854,  if  an  action  is  commenced  after  the  parties  have  agreed  to 
refer  any  differences  to  arbitra-[651]-tion,  the  Court  or  a  Judge  may  stay  the  pro- 
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ceedings.     That  enactment  renders  our  decision  in  this  case  of  less  importance  than 
it  otherwise  would  have  been. 

Bramwell,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  I 
think  that  Scott  v,  Avery  was  rightly  decided,  though  perhaps  I  may  have  some  bias  in 
consequence  of  my  having  been  counsel  for  the  plaintiff.  The  principle  of  that  decision 
is  very  intelligible.  If  a  man  covenants  to  do  a  particular  act,  and  also  covenants  that 
if  any  dispute  shall  arise  in  respect  thereof  it  shall  be  referred  to  arbitration,  that  is 
the  case  with  reference  to  which  the  Courts  have  used  the  unfortunate  expression  that 
"  their  jurisdiction  is  ousted  by  the  agreement  of  the  parties."  On  the  other  hand,  if 
a  man  covenants  to  do  a  particular  act,  and  that,  in  the  event  of  his  not  doing  it,  the 
other  party  shall  be  entitled  to  receive  such  a  sum  of  money  as  they  shall  agree  upon, 
or,  if  they  cannot  agree,  such  an  amount  as  shall  be  determined  by  an  arbitrator,  there 
is  no  debt  which  can  be  sued  for  until  the  arbitrator  has  ascertained  what  sum  is  to. 
be  paid.  For  instance,  if  a  person  covenants  to  farm  land  in  a  particular  manner,  or 
pay  such  a  sum  of  money  as  a  third  person  shall  award  as  the  damages,  no  obligation 
to  pay  attaches  until  the  amount  has  been  fixed  by  the  referee.  Mr.  Mellish  says 
that,  assuming  that  to  be  so,  looking  at  the  whole  of  this  deed  the  case  falls  within 
that  principle.  I  think  it  does  not.  There  is  a  distinct  and  unqualified  covenant  by 
the  defendant  that  he  will  do  a  particular  act ;  and  also  a  covenant  that  if  any  difference 
shall  arise  it  shall  be  referred  to  arbitration.  The  parties  might,  if  they  thought  fit, 
have  so  framed  the  covenant  that  there  would  be  no  cause  of  action  until  after  arbitra- 
tion ;  but  they  have  [652]  not  done  so,  and  therefore  I  think  that  our  judgment  ought 
to  be  for  the  plaintiff. 

Watson,  B.  I  am  entirely  of  the  same  opinion.  The  question  turns  upon  the 
construction  of  the  deed.  The  defendant  covenants  that  he  will  raise  a  certain 
quantity  of  coal  yearly,  and  pay  a  certain  rent  or  royalty  ;  then  there  is  a  covenant 
that  all  disputes  shall  be  referred  to  arbitration,  and  the  question  is  whether  that  is  a 
qualification  of  the  former  covenant  as  to  payment  of  rent,  or  an  absolute  agreement 
to  oust  the  Courts  of  their  jurisdiction.  I  am  of  opinion  that  it  is  an  independent 
covenant.  It  is  far  wider  than  the  covenant  in  Scott  v.  Avery,  and  extends  to  all  matters 
in  difference  between  the  parties,  at  any  time  during  or  after  the  term,  "  touching  or 
concerning  any  covenant,  clause,  proviso,  word,  matter  or  thing  in  the  indenture 
expressed  or  contained,  or  the  meaning  or  construction  thereof."  That  would  apply 
to  covenants  for  title  and  for  further  assurance.  It  is  not  that  the  plaintiff  shall  not 
sue  until  an  arbitrator  has  ascertained  the  amount  to  be  paid,  but  that  every  matter 
in  dispute  shall  be  referred  to  arbitration.  I  agree  with  the  construction  put  upon  the 
deed  in  Scott  v.  Avery  by  the  majority  of  the  Judges.  That  was  only  a  covenant  not 
to  sue,  in  this  sense — that  the  plaintiff  could  not  sue  on  the  policy,  but  the  amount  to 
be  paid  was  to  be  ascertained  by  an  arbitrator,  and  then  he  could  sue  on  the  award. 
This  covenant  is  very  different :  it  is  an  absolute  covenant  that  no  action  whatever 
shall  be  brought. 

Judgment  for  the  plaintiff. 

« 

[653]  Duckworth,  Administrator  of  Ingle  Duckworth,  Deceased  v.  Johnson. 
June  4,  1859.— In  an  action  on  the  9  &  10  Vict.  c.  93,  by  a  father  for  injury 
resulting  from  the  death  of  his  son,  it  appeared  that  the  father  was  a  working 
mason  and  that  the  son  was  a  boy  of  fourteen  years  of  age  who  had  earned  -is.  a 
week  for  about  a  year  or  two,  but  at  the  time  of  his  death  was  without  employ- 
ment. There  was  no  evidence  of  the  cost  of  boarding  and  clothing  the  boy. 
The  Judge  having  left  it  to  the  jury  to  say  whether  the  father  had  sustained  any 
pecuniary  loss  by  the  death  of  his  son,  and  the  jury  having  found  a  verdict  with 
201.  damages:  Held,  that  as  there  was  evidence  for  the  jury,  the  plaintiff  was 
entitled  to  retain  the  verdict  for  the  full  amount. — Such  an  action  cannot  be 
maintained  without  some  evidence  of  actual  pecuniary  damage. 

[S.  C.  29  L.  J.  Ex.  25 ;  5  Jur.  (N.  S.)  630 ;  7  VV.  R.  655.  Disapproved,  Hull  v.  Great 
Northern  Railimy,  1 890,  26  L.  R.  Ir.  289.  Discussed,  fVol/e  v.  Great  Norlhem  Railway 
of  Ireland,  1890,  26  L.  R.  Ir.  548.] 

This  was  an  action  on  the  9  &  10  Vict.  c.  93,  s.  2.  The  declaration  stated  that  the 
plaintiff  was  administrator  of  one  Iiigle  Duckworth,  decea.sed,  and  that  by  resison  of 
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the  negligence  of  the  defendant  a  certain  wall  of  the  defendant  fell  on  the  said  Ingle 
Duckworth  and  caused  bis  death  ;  whereby  the  plaintiff,  being  the  father  of  the  said 
Ingle  Duckworth,  was  put  to  great  expense,  and  the  plaintiff  and  the  mother  of  the  said 
Ingle  Duckworth  were  deprived  of  and  lost  much  pecuniary  and  other  assistance  which 
but  for  the  premises  the  said  Ingle  Duckworth  would  have  rendered  and  given  to  them. 

Plea  :  Not  guilty. 

The  following  plea  was  added  at  the  trial :  That  the  plaintiff  and  the  mother  of 
the  deceased  were  not,  nor  was  either  of  them,  deprived  of,  nor  did  they,  or  either  of 
them  lose  any  such  pecuniary,  or  other  assistance  as  in  the  declaration  alleged,  nor  did 
they  or  either  of  them  sustain  any  pecuniary  loss  by  reason  of  the  matter  in  the 
declaration  complained  of.     Issue  thereon. 

At  the  trial,  before  Byles,  J.,  at  the  last  Liverpool  Spring  Assizes,  the  following 
facts  appeared  :  The  plaintiff  was  a  working  mason,  who  had  lived  at  Manchester  until 
a  few  days  previous  to  the  accident,  when  he  went  to  Liverpool  in  search  of  work, 
leaving  his  wife  and  six  children  at  Manchester.  Up  to  the  time  he  left  Manchester, 
and  for  a  year  or  two  previously,  the  deceased,  who  was  a  boy  of  [654]  fourteen  years 
of  age,  had  been  employed  in  a  painter's  shop,  where  he  received  the  wages  of  4s.  a 
week.  The  plaintiff"  returned  to  Manchester,  and  took  the  deceased  with  him  to 
Liverpool.  He  sent  him  to  a  pawnbroker's  to  pawn  a  coat,  in  order  to  raise  funds  to 
bring  the  rest  of  the  family  from  Manchester  to  Liverpool,  and  as  he  was  returning 
a  wall  of  the  defendant's  timber  yard  fell  upon  and  killed  him.  The  fall  of  the  wall 
was  occasioned  by  its  being  in  a  ruinous  and  dangerous  condition  ;  and  it  was  admitted 
that  the  accident  arose  from  the  negligence  of  the  defendant. 

It  was  submitted,  on  behalf  of  the  defendant,  that  no  such  pecuniary  loss  had 
resulted  to  the  plaintiff  from  the  death  of  the  deceased  as  entitled  him  to  maintain  the 
action.  The  learned  Judge  told  the  jury  that  they  ought  to  consider  whether  any 
damage  was  shewn,  and,  if  any,  to  what  amount :  that  they  ought  not  to  give  any 
damages  for  wounded  feelings,  but  must  confine  themselves  strictly  to  pecuniary  loss  : 
that  the  question  was,  whether  the  parents  had  sustained  any  pecuniary  loss  by  the 
death  of  this  boy  of  fourteen  years  of  age,  who  had  been  earning  4s.  a  week,  bearing 
in  mind  that  they  had  to  lodge,  clothe  and  feed  him.  And  he  told  them  that,  if  no 
pecuniary  damage  was  sustained,  they  must  find  for  the  defendant.  The  jury  found  a 
verdict  for  the  plaintiff,  with  201.  damages ;  and  leave  was  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Atherton,  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
defendant  pursuant  to  the  leave  reserved,  or  to  reduce  the  damages  to  a  nominal 
amount,  on  the  ground  that  no  such  loss  or  damage  was  shewn  to  have  resulted  from 
the  death  of  the  intestate  as  would  entitle  the  plaintiff  to  maintain  the  action,  or  to 
recover  more  than  nominal  damages. 

[655]  Edward  James,  Milward  and  M'Culloch  shewed  cause  (June  3).  First, 
assuming  that  there  was  no  evidence  of  actual  damage,  still  the  action  is  maintainable, 
it  being  admitted  that  the  death  of  the  plaintiS^'s  son  was  caused  by  the  negligence  of 
the  defendant.  The  9  &  10  Vict.  c.  93,  s.  1,  recites  that  "whereas  no  action  at  law 
is  now  maintainable  against  a  person  who  by  his  wrongful  act,  neglect,  or  default  may 
have  caused  the  death  of  another  person  "  &c. ;  it  then  enacts  "  that  whensoever  the 
death  of  a  person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof,  then  and  in 
every  such  case  the  person  who  would  have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person  injured  " 
&c.  Here  there  was  negligence  which  would  have  entitled  the  boy  to  maintain  an 
action  if  he  had  not  been  killed,  and  therefore  the  defendant  is  liable  in  this  action 
for  nominal  damages  at  the  least.  [Pollock,  C.  B.  The  recital  in  the  1st  section  of 
the  Act  goes  on,  "  and  it  is  oftentimes  right  and  expedient  that  the  wrongdoer  in  such 
case  should  be  answerable  in  damages," — not  always.  That  means,  if  damages  have 
been  sustained  ;  if  not,  the  action  is  not  maintainable.]  The  enacting  part  of  the  1st 
section  gives  a  right  of  action  in  every  case  where,  if  the  deceased  had  survived,  he 
might  have  maintained  an  action  ;  and  that  enactment,  being  clear  and  express,  cannot 
be  restrained  by  the  recital.  Secondly,  the  plaintiff"  is  entitled  to  retain  the  verdict 
for  the  full  amount  recovered.  The  jury,  having  been  properly  directed,  have  found 
that  the  plaintiff"  has  sustained  damage,  and  the  evidence  justifies  that  finding.     In 
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order  to  maintain  the  action  it  is  not  necessary  that  there  should  be  du  actual  loss ;  it 
is  sufficient  if  there  was  [656]  a  reasonable  expectation  of  pecuniary  advantage  from 
the  continuance  of  the  life  of  the  deceased :  Franklin  v.  I'he  South  Eastern  Railway 
Company  (3  H.  &  N.  2 11 ).  That  principle  was  recognised  and  adopted  by  the  Court 
of  Common  Pleas  in  the  case  of  Dalton  v.  The  South  Eastern  Railvxiy  Company  (4  C.  B. 
N.S.  296). 

Atherton,  in  support  of  the  rule.  In  order  to  support  an  action  of  this  kind  there 
must  be  substantial  and  not  merely  nominal  damage,  and  the  jury  in  estimating  it 
cannot  take  into  consideration  mental  suffering,  but  must  give  compensation  for 
pecuniary  loss  only:  Blake  v.  The  Midland  Railway  Company  (18  Q.  B.  93).  The 
principle  laid  down  in  the  cases  of  Franklin  v.  The  South  Eastern  Railway  Company  and 
Dalton  V.  The  South  Eastern  Railway  Company  is  not  disputed  ;  but  here  there  was  no 
evidence  of  a  reasonable  expectation  of  pecuniary  benefit  from  the  life  of  the  deceased. 
At  the  time  of  his  death  he  was  without  employment,  and  it  was  not  proved  that  the 
cost  of  boarding  and  clothing  him  did  not  exceed  4s.  a  week ;  so  that,  from  anything 
which  appears,  he  might  always  have  been  a  burden  to  his  parents.  The  argument 
for  the  plaintiff  would  go  to  this  extent,  that,  though  a  child  had  never  earned 
anything,  the  jury  might  take  into  consideration  the  probability  of  its  doing  so  at 
some  time  or  other. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — This  was  an  action  by  a  father,  as  administrator  of 
his  deceased  son,  to  recover  damages  by  reason  of  the  son,  a  boy  fourteen  years  of  age, 
having  been  killed  by  the  falling  of  a  wall  in  consequence  of  the  defendant's  negli- 
gence ;  and  the  question  was,  whe-[657]-ther  the  plaintifi"  had  sustained  any  damage 
by  the  death  of  his  son,  so  as  to  entitle  him  to  maintain  an  action  under  Lord 
Campbell's  Act,  9  &  10  Vict.  c.  93.  It  was  admitted  that  the  damage  must  be  a 
pecuniary  damage.  It  appeared  that,  a  day  or  two  before  the  accident,  the  father  had 
brought  the  boy  from  Manchester  to  Liverpool,  and  that  for  two  years  and  a  half 
before  he  left  Manchester  he  had  earned  4s.  a  week ;  and  the  question  was,  whether 
that  circumstance  gave  the  father  a  pecuniary  interest  in  the  life  of  the  boy,  his 
earnings  having  always  been  brought  into  what  may  be  called  the  common  stock  of 
the  family.  The  questions  are  whether  a  verdict  can  be  entered  for  the  defendant,  on 
the  ground  that  the  action  cannot  be  maintained,  or  the  damages  reduced  to  a  nominal 
amount,  on  the  ground  that  there  was  a  right  of  action  but  that  no  damage  was 
sustained.  My  opinion  is  that,  looking  at  the  act  of  parliament,  if  there  was  no 
damage  the  action  is  not  maintainable.  It  appears  to  me  that  it  was  intended  by 
the  Act  to  give  compensation  for  damage  sustained,  and  not  to  enable  persons  to  sue 
in  respect  of  some  imaginary  damage,  and  so  punish  those  who  are  guilty  of  negligence 
by  making  them  pay  costs.  That  disposes  of  the  question  as  to  reducing  the  damages 
to  a  nominal  amount. 

The  jury  found  that  the  plaintiff  sustained  damages  to  the  extent  of  201.  Can 
we  set  aside  that  verdict  and  enter  it  for  the  defendant?  I  think  not.  There  was 
evidence,  which  very  likely  satisfied  the  jury  as  to  the  matter  of  profit  and  loss,  quite 
apart  from  any  consideration  of  parental  affection.  It  is  true  that  no  distinct  evidence 
was  given  of  the  value  of  the  boy's  services,  and  the  cost  of  boarding  and  clothing 
him;  but  as  to  that  the  jury  were  better  able  to  judge  than  we  are.  Probably  they 
thought  that  there  would  be  some  balance  every  week  in  favour  of  the  father,  the 
value  of  which  might  amount  to  201.  It  [658]  having  been  decided  that  a  reasonable 
prospect  of  pecuniary  benefit  may  be  taken  into  consideration,  it  is  impossible  for  us 
to  say  that  the  jury  were  not  warranted  in  finding  the  verdict  which  they  have  done. 
The  result  is  that  the  rule  must  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  It  is  clear  that  we  cannot  enter  the 
verdict  for  the  defendant,  because  the  evidence  was  that  for  two  years  and  a  half 
before  the  accident  the  boy  earned  4s.  a  week.  It  is  true  that  he  was  not  in  any 
employment  at  the  time  he  was  killed,  having  lately  come  from  Manchester  to  reside 
with  his  parents  at  Liverpool ;  but  how  can  it  be  said  that  there  was  no  evidence  of 
pecuniary  damage.  We  cannot  enter  a  verdict  for  nominal  damages,  because  the 
jury  had  a  right  to  say  what  was  the  amount  of  the  pecuniary  loss.  It  was  argued 
that  it  ought  to  have  been  proved  that  the  cost  of  boarding  and  clothing  the  boy  did 
not  exceed  4s.  a  week ;  but  that  was  a  question  for  the  jury  to  determine.  If  damages 
are  to  be  given,  I  think  that  201.  is  not  too  much. 
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Bramwell,  B.  I  am  of  the  same  opinion.  The  doubt  I  had  was  whether  such 
evidence  should  not  have  been  given  as  my  brother  Martin  has  adverted  to ;  for,  if 
the  jury  are  solely  to  judge  in  such  matters  in  every  case  where  a  child  is  killed,  it 
will  be  difficult  to  prevent  them  from  giving  damages  by  way  of  solatium ;  whereas, 
if  the  plaintiff  is  compelled  to  give  evidence  of  the  value  of  the  child's  services,  and 
the  cost  of  maintaining  him,  it  might  keep  the  matter  straight  and  prevent  injustice 
being  done.  I  own  I  have  considerable  difficulty  on  this  point;  but  I  am  quite 
reconciled  to  discharging  the  rule,  because  I  do  not  think  that  this  specific  objection 
was  taken  at  the  trial. 

[659]  Watson,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged. 
On  one  part  of  the  case  I  have  no  doubt,  namely,  that  no  action  can  be  maintained 
under  the  9  &  10  Vict.  c.  93,  unless  the  plaintiff  proves  actual  damage.  I  am  clearly 
of  opinion  that  negligence  alone,  without  damage,  does  not  create  a  cause  of  action. 
It  was  pointed  out  in  the  course  of  the  argument  that  it  is  only  for  pecuniary  loss 
that  the  plaintff  is  entitled  to  maintain  the  action,  and  that  he  is  not  to  be  com- 
pensated for  any  pain  or  suffering  arising  from  the  loss  of  the  deceased.  As  to  the 
other  point  I  had  some  doubt,  and  that  doubt  is  not  quite  removed  from  my  mind ; 
but,  upon  the  whole,  I  think  that  it  would  have  been  impossible  to  withhold  the 
matter  from  the  jury.  The  law  has  been  laid  down  in  one  case  in  this  Court,  and  in 
another  in  the  Court  of  Common  Pleas,  that  anticipated  benefit  may  be  the  subject- 
matter  of  damage  in  this  action.  Here  the  plaintiff  had  a  son,  of  the  age  of  fourteen, 
who  had  been  earning  4s.  a  week ;  what  was  the  value  of  this  to  the  father  was  a 
matter  to  be  submitted  to  the  jury.  No  doubt  in  places  where  the  father  works  with 
the  children  there  is  great  advantage  to  a  father  in  having  many  children  who  obtain 
work ;  and  the  death  of  any  one  of  them  may  be  a  pecuniary  loss  to  him ;  on  the 
other  hand,  he  may  suffer  no  loss  whatever.  But  there  must  be  some  evidence  of  a 
prospect  of  benefit.  The  jury  found  that  the  plaintiff  has  sustained  damage  ;  and  in 
asserting  this,  they  affirm  that  the  loss  is  not  a  mere  surmise,  but  a  loss  of  actual 
pecuniary  advantage.  On  these  grounds,  although  I  have  entertained  some  doubt,  I 
think  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

[660]  Richards  v.  Johnston.  May  26,  1859.— A  sheriff  who  comes  to  seize  the 
goods  of  a  debtor  under  a  writ  of  execution  is  not  bound  by  an  estoppel,  which 
might  have  prevented  the  debtor  himself  from  claiming  the  goods. — M.  being 
the  owner  of  goods  procured  H.  to  assign  them  by  bill  of  sale  to  R.,  to  secure  an 
advance  of  money.  R.  took  the  goods  bona  fide,  and  upon  the  assurance  of  M. 
that  the  goods  belonged  to  H.  The  goods  were  afterwards  seized  under  a  fi.  fa. 
as  the  goods  of  M.  On  the  trial  of  an  interpleader  issue  between  R.  and  the 
execution  creditor,  the  jury  found  that  there  had  been  no  actual  transfer  of  the 
goods  from  M.  to  H.  Held,  that  R.  had  acquired  no  title  to  the  goods  as  against 
the  execution  creditor. 

[S.  C.  28  L.  J.  Ex.  322 ;  5  Jur.  (N.  S.)  520 :  at  Nisi  Prius,  1  F.  &  F.  447.     Followed, 
Richards  v.  Jenkins,  1887,  18  Q.  B.  D.  457.] 

Interpleader.  The  question  was  whether,  on  the  18th  of  October,  1858,  certain 
goods  seized  in  execution  by  the  sheriff  of  Hertfordshire,  under  a  writ  of  fi.  fa. 
directed  to  the  said  sheriff"  for  having  execution  of  a  judgment  recovered  by  William 
Johnston  against  R.  H.  Martin,  were  the  property  of  George  Richards  as  against  the 
said  William  Johnston. 

At  the  trial  before  Channell,  B.,  Richards,  the  claimant,  an  auctioneer  residing  in 
London,  proved  that  in  May  1858,  one  Hord,  who  was  the  father-in-law  of  Martin, 
applied  to  him  for  a  loan,  and  offered  a  bill  of  sale  of  the  furniture  at  Rose  Cottage, 
Stevenage.  Richards  went  down  to  Stevenage  and  took  the  inventory  which  was 
read  over  to  Martin  and  Hord,  who  were  both  present  and  living  in  the  house.  A 
bill  of  sale  of  the  furniture  in  question,  in  favour  of  Richards,  was  executed  by  Hord, 
as  the  assignor,  in  Martin's  presence,  on  the  27th  of  May,  and  duly  registered  on 
the  1st  of  June,  1858.  Martin  stated  to  Richards  that  the  goods  were  Hord's,  and 
went  with  Hord  before  a  magistrate,  when  Hord,  in  Martin's  presence,  made  a 
statutory   declaration   that  the   goods    were  his  (Hord's)  own  property.     On  their 
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return  Eichards  again  asked  whether  the  goods  were  Hord's,  when  Martin  answered, 
"Do  you  think  I  would  allow  Hord  to  perjure  himself?"  Richards  then  advanced 
the  money. 

The  defendant,  the  execution  creditor,  who  was  an  upholsterer,  proved  that  the 
goods  seized  had  been  sold  and  supplied  by  him  to  Martin,  and  were  seized  under 
[661]  the  fi.  fa.  against  Martin  at  his  suit  on  the  18th  of  October,  1858. 

Upon  this  evidence  the  learned  Judge  asked  the  jury  whether  there  had  been  any 
dealing  between  Hord  and  Martin  so  as  to  make  the  furniture  the  property  of  Hord 
as  between  himself  and  Martin ;  and,  if  not,  whether  in  point  of  fact  there  had  been 
an  actual  transfer  of  the  goods  from  Martin  to  Hord.  The  jury  found  that  there  had 
been  no  actual  transfer  from  Martin  to  Hord  before  the  27th  of  May,  1858.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  in  his  favour. 

Lush,  in  Easter  Term,  obtained  a  rule  to  set  aside  the  verdict  for  the  plaintiff  and 
enter  a  verdict  for  the  defendant,  on  the  ground  that  the  bill  of  sale  did  not  pass 
the  property  to  the  plaintiff ;  that  the  defendant  was  not  bound  by  it,  and  that  such 
a  transaction  is  contrary  to  the  policy  of,  and  avoided  by  the  Act  for  the  registration 
of  Bills  of  Sale  (17  &  18  Vict.  c.  36). 

Huddleston  and  Beasley  now  shewed  cause.  Martin  would  not  have  been 
permitted,  as  against  the  plaintift",  to  say  that  the  goods  were  not  Hord's.  The  case 
falls  within  the  rule  of  law  stated  in  Fickard  v.  Sears  (6  A.  &  E.  469),  that  "  where  one 
by  his  words  or  conduct  wilfully  causes  another  to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a  diflferent  state  of 
things  as  existing  at  the  same  time."  That  doctrine  was  confirmed  in  Gregg  v.  l^ells 
(10  A.  &  E.  9U),  Howard  v.  Hudson  (2  E.  &  B.  1),  Clarke  v.  Hart  (6  H.  L.  633), 
and  Freeman  v.  Cooke  (2  Exch.  654).  [662]  It  would  have  been  enough  to  estop 
Martin  if  he  had  simply  stood  by  and  allowed  Hord  to  deal  with  the  goods  as  his 
own ;  but  Martin  did  more,  for  he  asserted  that  they  were  so.  Martin  being  estopped 
from  denying  Hord's  title,  Hord  must  be  taken  to  have  had  authority  as  Martin's 
agent  to  transfer  the  property  :  Waller  v.  Drakejwd  (1  E.  &  B.  749).  The  execution 
creditor  can  be  in  no  better  position  than  Martin.  [Channell,  B.  It  is  clear  that 
Martin  would  have  been  estopped.  But  why  should  Martin's  creditors  be  estopped  1] 
All  parties  and  privies  are  estopped.  Johnston,  as  execution  creditor,  can  have  no 
better  title  than  the  execution  debtor,  whose  goods  he  has  seized  and  now  claims. 
[Martin,  B.,  referred  to  the  judgment  of  the  Court  in  Heane  v.  Rogers  (9  B.  &  C. 
577).]  In  Moi-ewood  v.  The  iioxdh  Eastern  Railway  Company, {c)  Bramwell,  B.,  told  the 
jury  "  It  is  immaterial  whether  the  property  was  bona  fide  transferred  from  Watson 
to  Morewood.  ...  If  A.,  the  owner,  professes  to  sell  to  B.  and  does  not  really  do  so, 
and  then  A.  stands  by  while  B.  sells  the  same  goods  to  C,  then,  as  against  A.  and  B., 
the  second  assignee  C.  has  a  good  title.  If  the  assignment  to  Baine  was  bona  tide, 
that  is,  without  any  private  bargain  between  him  and  Morewood,  the  claimant 
Baine  is  entitled  to  your  verdict."  [Wat-son,  B.  There  the  assignment  was  good  as 
between  the  parties.]  The  17  &  18  Vict.  c.  36,  s.  1,  which  provides  that  bills  of 
sale  shall  be  void  unless  a  copy  is  tilled  within  twenty-one  days  does  not  aflect  the 
question,  because  the  plaintifl's  title  as  against  Martin's  creditor's  depends  upon  the 
estoppel  and  not  upon  the  existence  of  a  bill  of  sale  from  Martin.  [Martin,  B.  The 
execution  creditor  chiims  adversely  to  Martin.  Pollock,  C.  B.  Is  [663J  there  any 
authority  that  an  execution  creditor  cannot  claim  any  property  which  the  execution 
debtor  has  disabled  himself  from  claiming.]  The  goods  could  only  be  taken  as 
Martin's  goods ;  consequently,  if  Martin  had  no  title,  there  is  an  end  of  the  right  of 
the  sheriff  to  seize  them. 

Lush  and  H.  James,  in  support  of  the  rule.  There  is  no  authority  that  an  execu- 
tion creditor  claims  under  the  execution  debtor.  In  Harris  v.  Rickett  (4  H.  &  N.  1. 
See  p.  6),  Bramwell,  B.,  suggests  that  the  assignees  of  a  bankrupt  claim  adversely  to 
the  bankrupt,  and  are  therefore  not  bound  by  written  admissions  made  by  him.  A 
fortiori  execution  creditors  are  not  estopped  by  the  language  or  conduct  of  the  execu- 
tion debtor.     Were  they  so,  execution  creditors  would  be  barred  by  the  frauds  of 

(c)  1  Fost.  &  Finl.  308.  See  S.  C.  nom.  Morewood  v.  The  South  Yorkshire  Railway 
and  River  Dan  Company ^  3  H.  &  N.  798. 
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execution  debtors,  perpetrated  with  intent  to  prejudice  their  rights.  [Martin,  B. 
Suppose  an  action  against  the  sheriff  for  not  seizing  goods  assigned  by  a  fraudulent 
bill  of  sale :  It  is  clear  that  though  the  execution  debtor  might  be  estopped  by  the 
bill  of  sale,  it  would  be  no  answer  for  the  sheriff.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute.  It  is 
possible  that  a  different  view  might  have  been  taken  if,  instead  of  the  present  rule, 
an  application  had  been  made  on  the  ground  that  something  different  ought  to  have 
been  left  to  the  jury,  or  that  the  jury  ought  to  have  found  something  other  than  that 
which  they  did  find.  We  have  to  dispose  of  the  question  as  it  arises  upon  the  rule, 
and  I  think  it  must  be  absolute  on  the  ground  stated  by  the  defendant's  counsel ; 
viz.  that  a  sheriff  who  comes  to  seize  the  goods  of  a  debtor  armed  with  a  writ  of 
execution  in  favour  of  a  creditor,  is  not  bound  by  estoppels  [664]  which  might  have 
prevented  the  debtor  himself  from  claiming  the  goods. 

Martin,  B.  I  agree  that  the  rule  must  be  absolute,  though  I  should  have  been 
more  satisfied  if  the  claimant  had  succeeded.  There  is  no  doubt  but  that  Martin 
stood  by  and  assented  while  his  father  in  law  assigned  the  goods  to  the  claimant,  who 
lent  his  money  and  took  the  assignment  honestly.  But  Martin  was  no  party  to  the 
assignment.  There  was  therefore  only  a  title  by  estoppel  as  against  him.  In  Heane 
V.  Rogers  (9  B.  &  C.  577.  See  p.  586)  Bayley,  J.,  in  delivering  the  judgment  of  the 
Court,  says: — "There  is  no  doubt  but  that  the  express  admissions  of  a  party  to  the 
suit,  or  admissions  implied  from  his  conduct,  are  evidence,  and  strong  evidence, 
against  him ;  but  we  think  that  he  is  .  .  .  not  estopped  or  concluded  by  them,  unless 
another  person  has  been  induced  by  them  to  alter  his  condition.  In  such  a  case  the 
party  is  estopped  from  disputing  their  truth  with  respect  to  that  person  and  those 
claiming  under  him  and  that  transaction ;  but  as  to  third  persons  he  is  not  bound. 
It  is  a  well  established  rule  of  law  that  estoppels  bind  parties  and  privies,  and  not 
strangers  "  (citing  Co.  Litt.  352  a. ;  Com.  Dig.  Estoppel  (C)).  It  is  clear  that,  if  an 
action  of  trover  had  been  brought  against  Martin  by  the  present  claimant,  Martin 
would  have  been  estopped.  But  no  authority  has  been  cited  to  shew  that  a  judgment 
creditor  is  party  or  privy  to  the  acts  of  the  judgment  debtor.  The  fi.  fa.  directs  the 
sheriff  to  seize  the  goods  of  the  debtor.  The  sheriff  is  a  stranger  to  the  debtor,  and 
the  only  question  for  him  is — Are  these  goods  the  goods  of  the  debtor  or  not? 
Therefore,  on  this  rule,  we  must  say  that  the  sheriff  [665]  and  the  execution  creditor 
are  not  bound  by  the  estoppel  which  would  aflfect  the  execution  debtor.  I  should 
have  been  better  pleased  if  the  jury  had  found  that  there  had  been  a  gift  of  the  goods 
by  Martin  to  Hord. 

Watson,  B.  I  agree  that  the  rule  must  be  absolute.  The  law  is  clear.  Martin 
purchased  the  goods ;  but  he  represented  Hord  to  be  the  person  to  whom  the  goods 
belonged.  Then  was  there  a  valid  transfer?  No:  because,  though  Martin  may  be 
estopped,  there  was  no  transfer  of  any  kind,  no  pretence  of  any  transfer  from  Martin 
to  Hord  :  therefore  the  property  did  not  pass  at  all.  The  interpleader  issue  is  merely 
a  substitute  for  an  action  against  the  sheriff,  and  the  question  here  is  the  same  as  it 
would  have  been  in  such  action. 

Channell,  B.  The  question  is,  whether  the  goods  were  the  goods  of  the  plaintiff 
as  against  the  execution  creditor.  It  was  contended,  and  rightly,  on  the  part  of  the 
defendant,  that,  whatever,  may  have  been  the  case  as  against  Martin,  there  was  no 
estoppel  which  could  prevail  against  the  execution  creditor.  The  jury  found  distinctly 
that  there  was  no  transfer  by  Martin  to  Hord.  I  therefore  think  that  the  rule  must 
be  absolute. 

Eule  absolute. 

[666]  In  re  William  Parker,  Deceased.  June  15,  1859. — A  bequest  of  money 
for  the  purpose  of  building  a  church  and  parsonage-house,  and  of  endowing  and 
repairing  the  church,  is  subject  to  a  legacy  duty  of  101.  per  cent. 

[S.  C.  29  L.  J.  Ex.  66  ;  5  Jur.  (N.  S.)  1058  ;  7  W.  R.  600.     Referred  to,  Attorney- 
General  V.  Belaney,  1875,  Ir.  R.  10  C.  L.  104.] 

In  this  case  a  writ  of  summons  issued,  by  consent,  under  the  47th  and  48th 
sections  of  the  Succession  Duty  Act,  1853,  for  the  purpose  of  taking  the  opinion  of 
the  Court  as  to  whether  money  left  by  the  testator  for  building  and  endowing  a 
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church  was  liable  to  legacy  duty  or  succession  duty.  The  facts  appeared  in  an 
affidavit  of  W.  Nanson,  used  on  shewing  cause,  the  material  parts  of  which  are  as 
follows :  — 

1 .  I  am  one  of  the  executors,  and  trustees  of  the  will  of  William  Parker,  late  of 
Skirwith  Abbey,  in  the  parish  of  Kirkland,  in  the  county  of  Cumberland,  deceased, 
the  testator  in  this  matter. 

2.  In  the  year  1855,  the  said  W.  Parker  being  desirous  of  building  and  endowing 
a  church  in  the  township  of  Skirwith,  in  the  parish  of  Kirkland,  for  the  benefit  of  the 
inhabitants  of  the  township,  and  of  annexing  the  patronage  or  advowson  thereof  to 
his  Skirwith  Abbey  estate,  submitted  to  the  Bishop  of  the  diocese,  to  the  Dean  and 
Chapter  of  Carlisle,  as  patrons  of  the  advowson  of  the  parish  of  Kirkland,  to  the  Rev. 
J.  Huntley,  the  vicar  of  the  parish,  a  proposal  for  that  purpose,  and  requested  them, 
under  the  provisions  of  the  8  &  9  Vict.  c.  70,  and  11  &  12  Vict.  c.  37,  to  vest  the 
right  of  nominating  the  minister  of  the  said  church  in  him  the  said  W,  Parker,  his 
heirs  and  assigns  in  perpetuity. 

3.  The  proposal  was  accepted,  and  by  an  agreement,  dated  23rd  June,  1855,  and 
made  between  the  Bishop  of  Carlisle  of  the  first  part,  the  Dean  and  Chapter  of 
Carlisle  of  the  second  part,  the  Rev.  J.  Huntley  of  the  third  [667]  part,  and  the  said 
W.  Parker  of  the  fourth  part,  the  several  parties  thereto  of  the  first,  second  and  third 
parts,  by  virtue  and  in  exercise  of  the  powers  and  authorities  in  the  said  Acts 
contained,  did  solemnly  and  absolutely  declare,  promise,  and  agree  to  and  with 
W.  Parker,  his  heirs  and  assigns,  that  when  and  as  soon  as  the  said  intended  new 
church  so  proposed  to  be  erected  and  endowed  by  the  said  W.  Parker  should  have 
been  duly  consecrated,  then  thenceforth  the  right  of  nominating  a  minister  to  the 
said  church,  at  all  times  whenever  it  should  be  requisite,  should  for  ever  be  in  and  be 
exercised  by  the  said  W.  Parker,  his  heirs  and  assigns. 

4.  By  a  deed  made  under  the  authority  of  the  Church  Building  Acts,  and  dated 
the  r2th  September,  1855,  the  said  W.  Parker  conveys  to  her  Majesty's  Commissioners 
for  building  new  churches,  a  piece  of  land  in  the  township  of  Skirwith  for  the  site  of 
the  said  church. 

5.  The  said  W.  Parker  also  provided  the  endowment  fund  for  the  proposed  church 
by  the  purchase  in  his  own  name  of  33701.  16s.  2d.  Three  per  cent.  Bank  Annuities. 

6.  The  said  W.  Parker  had  not  at  the  time  of  his  death  commenced  the  erection  of 
the  said  church  and  parsonage,  but  he  had  employed  an  architect  with  reference  thereto, 
and  had  in  a  great  measure  arranged  the  plans. 

7.  The   said   W.  Parker   made   a  codicil  to   his   will,  dated   the    10th   October, 
1855,  which,  after  reciting  the  before  mentioned  agreement,  contains  the  following 
directions : — "  I  do  hereby  direct  that,  in  case  I  shall  in  my  lifetime  have  begun  to 
erect  and  build  the  said  church  and  parsonage-house,  or  either  of  them,  and  the  same 
respectively,  or  either  of  them,  shall  not  be  completely  finished  and  fitted  up  at  the 
time  of  my  decease,  the  trustees  or  trustee  for  the  time  being  of  my  will  shall,  immedi- 
ately upon  my  decease,  proceed  to  complete  and  finish  and  fit  up  the  same  respectively, 
[668]  in  accordance  with  the  plans  which  I  may  have  adopted,  with  such  variation 
only  therein  as  unforeseen  circumstances  may  render  necessary,  and  the  said  trustees 
or  trustee,  in  the  exercise  of  their  or  his  discretion,  shall  consider  it  advisable  to  make ; 
but,  in  case  the  erection  of  the  said  church  and  parsonage-house,  or  either  of  them, 
shall  not  have  been  commenced  at  the  time  of  my  decease,  then  I  direct  that  my 
trustees  or  trustee  shall,  immediately  upon  my  decease,  proceed  with  the  erection  and 
fitting  up  thereof,  or  such  of  them  as  shall  not  have  been  begun  to  be  built ;  and  I 
direct  that  such  church  and  parsonage-house  shall  be  built  in  accordance  with  the  plans 
which  I  may  have  selected  and  adopted.     But,  in  case  I  shall  not  have  selected  any 
plan  for  the  erection  of  such  church  and  parsonage-house,  or  either  of  them,  then  I 
direct  that  the  same  shall  be  erected  and  built  according  to  such  plans  as  the  trustees 
or  trustee  for  the  time  being  of  my  will  shall,  in  the  exercise  of  their  or  his  discretion, 
think  fit  to  adopt ;  and,  as  some  guide  to  my  trustees  in  selecting  and  adopting  any 
plan,  but  not  so  as  in  any  manner  to  confine  them  within  any  limit,  I  estimate  the 
cost  of  erecting  and  building  and  fitting  up  the  church  at  the  sum  of  10001.,  or  from 
that  sum  to  12001.,  and  the  cost  of  erecting  and  fitting  up,  but  not  of  furnishing  the 
parsonage-house,  at  the  sum  of  5001.,  or  from  that  sum  to  6001. ;  and  I  authorize  and 
empower  and  expressly  direct  the  trustees  or  trustee  for  the  time  being  of  this  my 
will,  to  apply  so  much  and  such  part  of  my  personal  estate,  as  in  their  or  his  judgment 
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shall  be  requisite  or  necessary  (having  regard  as  nearly  as  may  be  to  the  respective 
estimates  above  mentioned),  in  erecting  and  building  and  fitting  up,  or,  as  the  case 
may  be,  in  completing  and  finishing  and  fitting  up  the  said  church  and  parsonage-house, 
whether  the  cost  thereof  exceed  or  fall  short  of  the  sums  hereinbefore  mentioned  as 
the  estimated  or  probable  amount  thereof,  so  and  [669]  in  such  manner  as  that  the 
same  church  may,  as  soon  as  practicable,  be  made  ready  for  consecration,  and  the  said 
parsonage-house  may  be  made  fit  for  habitation ;  and  for  the  purpose  of  forming  an 
endowment  fund,  in  case  I  shall  not  have  provided  one  in  my  lifetime,  I  give  unto  the 
trustees  or  trustee  for  the  time  being  of  my  will,  the  sum  of  33701.  Three  per  cent. 
Consolidated  Bank  Annuities,  upon  trust  that  my  said  trustees  or  trustee  do  and  shall, 
either  retain  the  same  in  their,  or  his  names,  or  name,  upon  the  trusts  and  for  the 
purposes  hereinafter  declared,  or  at  their,  or  his  discretion  transfer,  assign,  or  make 
over  the  said  bank  annuities  to  the  governors  of  the  bounty  of  Queen  Anne,  to  be 
held  by  such  governors  upon  the  same  trusts,  and  for  the  same  purposes  as  the  same 
would  have  been  subject,  or  liable  to,  in  case  the  same  had  been  retained  by  the  said 
trustees  or  trustee  in  their,  or  his  own  names  or  name.  And  I  direct  that  my  said 
trustees  or  trustee  shall  stand  possessed  of  and  interested  in  the  said  sum  of  33701. 
Three  per  cent.  Consolidated  Bank  Annuities,  upon  trust  to  accumulate  the  dividends 
thereof  until  a  minister  shall  be  appointed  to  the  said  church ;  and  then,  and  from 
thenceforth  to  pay  the  dividends  of  the  said  accumulated  fund,  when  and  as  such 
dividends  shall  accrue,  unto  the  minister  for  the  time  being  of  the  said  church,  or  at 
his  request  to  authorize  and  empower  him  to  receive  the  same,  so  long  as  he  shall 
continue  the  minister  thereof,  with  a  proportionate  part  thereof  for  the  time  which 
may  have  elapsed  between  the  last  half-yearly  day  of  payment  thereof,  and  the  day 
of  his  resignation  or  death  ;  and  on  the  nomination  and  appointment  of  any  x^ew  or 
succeeding  minister,  to  pay  the  dividends  to  him  during  the  term  of  his  incumbency, 
together  with  any  dividends  which  may  have  accrued  due  between  the  day  of  the 
death,  or  resignation  of  his  predecessor,  and  the  day  of  his  own  appointment.  And 
for  [670]  the  purpose  of  providing  a  fund  for  the  repair  of  the  said  church,  in  case 
I  shall  not  have  provided  one  in  my  lifetime,  I  give  unto  the  trustees  or  trustee  for 
the  time  being  of  my  will  such  a  sum  in  the  Three  per  cent.  Consolidated  Annuities 
as  at  the  market  price  thereof  at  the  time  of  providing  the  said  fund  shall  be  equal 
in  amount  to  51.  sterling  of  every  1001.  sterling  of  the  original  cost  of  the  erecting  and 
fitting  up  the  said  church.  And  I  direct  that  my  said  trustees  or  trustee  shall  either 
retain  the  same  in  their,  or  his  names,  or  name,  upon  the  trusts,  and  for  the  purposes 
hereinafter  expressed,  or  at  their,  or  his  discretion,  either  immediately  upon  my  decease, 
or  at  any  time  thereafter,  transfer  the  same  into  the  Incorporated  Society  for  Promot- 
ing the  Enlargement,  Building  and  Repairing  of  Churches  and  Chapels,  to  be  by  them 
applied  in,  or  towards  the  keeping  the  said  church  in  repair,  in  case  the  said  society 
shall  be  willing  to  undertake  the  trusts  thereof;  or,  if  my  said  trustees  or  trustee 
shall  think  proper  so  to  do,  to  transfer  the  same  into  the  names  of  three  persons  here- 
inafter mentioned,  that  is  to  say,  the  incumbent,  or  minister  for  the  time  being  of  the 
said  intended  new  church,  the  vicar  for  the  time  being  of  the  parish  church  of  Kirkland 
aforesaid,  and  the  incumbent,  or  minister  for  the  time  being  of  the  church  or  chapel 
of  Culgarith,  in  the  said  parish  of  Kirkland,  to  be  held  by  such  three  persons  and 
their  successors,  the  ministers  for  the  time  being  of  the  said  respective  churches,  upon 
the  trusts  hereinafter  declared.  And  I  direct  that  the  trustees  or  trustee  for  the  time 
being  of  my  will,  in  case,  and  so  long  as  the  said  sum  of  Three  per  cent.  Consolidated 
Bank  Annuities  shall  be  retained  by  them  in  their,  or  his  own  names,  or  name ;  and  in 
like  manner  the  ministers  for  the  time  being  of  the  said  respective  churches,  in  case 
the  said  bank  annuities  shall  be  transferred  into  their  names,  shall  stand  possessed  of, 
and  interested  in  the  [671]  said  sum  of  Three  per  cent.  Consolidated  Bank  Annuities, 
•upon  trust  to  lay  out  and  apply  the  dividends  thereof  in,  or  toward  the  repairing 
and  keeping  the  said  church  in  substantial  and  necessary  repair,  and  to  accumulate 
the  unapplied  dividends  by  investing  the  same  in  the  funds,  but  the  whole  of  such 
accumulation  shall  be  liable  to  be  applied  and  paid  from  time  to  time,  when  and  as  it 
shall  be  necessary  to  have  recourse  thereto,  for  the  same  purposes  and  in  the  same 
manner  as  the  dividends  arising  from  the  said  original  fund." 

8.  By  the  same  codicil  the  said  W.  Parker  devised  the  perpetual  right  of  nominating 
a  minister  to  the  intended  new  church,  to  certain  persons,  upon  the  same  trusts  as 
were  by  his  will  declared  concerning  his  estate  called  Skirwith  Abbey  Estate, 
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9.  After  the  death  of  the  said  W.  Parker,  I  and  my  co-executors  entered  into  a 
contract  for  the  erection  of  the  said  church  and  parsonage-house,  for  the  sum  of 
28931.,  and  the  same  are  now  in  the  course  of  erection,  and  in  my  opinion  the  entire 
cost  thereof  when  completed,  together  with  the  repair  fund,  will  amount  to  about 
30001. 

Bovill  and  P.  Thompson  now  shewed  cause.  First,  the  sums  directed  by  the 
testator  to  be  applied  to  the  building  of  the  church  and  parsonage-house,  and  the 
endowment  and  repair  of  the  church,  are  not  subject  to  legacy  duty.  The  Acts 
relating  to  legacy  duty  are  the  36  Geo.  3,  c.  52,  and  the  55  Geo.  3,  c.  184,  Schedule, 
Part  3,  tit.  "Legacy."  The  latter  imposes  a  duty  on  "every  legacy,  specific  or 
pecuniary,  or  of  any  other  description,  of  the  amount  or  value  of  201.  or  upwards," 
Ac,  and  the  duty  varies  according  to  the  degree  of  relationship  between  the  testator 
and  the  legatee.  It  was  never  intended  that  a  person  should  pay  legacy  duty  unless 
he  became  beneficially  interested  [672]  in  the  legacy.  If  a  legacy  be  given  to  trustees 
in  trust  for  a  third  person,  the  duty  is  chargeable  according  to  the  degree  of  relation- 
ship to  the  testator  of  the  person  so  beneficially  interested,  and  not  of  the  trustees. 
There  must,  however,  be  some  person  to  be  benefited.  The  only  case  which  militates 
against  that  principle  is  In  re  Franklin's  Charity  (3  Y.  &  J.  544).  There  the  testator 
bequeathed  to  the  poor  of  a  parish  501.  a  year,  to  be  laid  out  at  Christmas  in  bread, 
and  distributed  by  the  mijiister  and  churchwardens  to  the  most  needy  objects  of  the 
parish  ;  and  Sir  L.  Shadwell,  V.  C.,  held  that  legacy  duty  attached.  But  in  Ex  parte 
Wilkinson  (1  C.  M.  &  R.  142),  where  there  was  a  bequest  of  a  residue  in  trust  to  divide 
the  interest  among  poor  pious  persons,  male  and  female,  old  or  infirm,  in  sums  of  101. 
or  151.  as  the  trustees  should  see  fit,  not  omitting  large  and  sick  families  of  good 
character,  this  Court  held  that  legacy  duty  was  not  payable ;  and  that  decision  was 
afterwards  affirmed  in  the  Court  of  Exchequer  Chamber  :  The  Attorney  General  v.  Nash 
(1  M.  &  W.  237).  [Pollock,  C.  B.  It  proceeded  on  the  ground  that  no  one  received 
a  legacy  of  the  amount  of  201.  Is  not  a  legacy  duty  of  101.  per  cent,  paid  upon 
bequests  to  hospitals?]  It  is:  and  the  reason  is  that  the  entire  control  and  power 
over  the  legacy  is  vested  in  the  governors  of  the  hospital,  and  therefore  they  are 
considered  as  taking  the  beneficial  interest.  If,  in  this  case,  the  trustees  were  a  body 
associated  together  for  the  purpose  of  conferring  a  spiritual  or  pecuniary  benefit  on 
the  inhabitants  of  the  parish,  and  the  testator  had  left  them  this  money  for  carrying 
out  their  own  views,  the  case  would  have  fallen  within  that  principle.  The  grounds 
of  the  judgment  in  In  re  Wilkinson  are  equally  applicable  to  this  case.  There  is  no 
person  who  takes  any  pecuniary  or  beneficial  interest  in  [673]  this  legacy,  inasmuch 
as  it  is  devoted  to  ecclesiastical  purposes,  except  so  far  as  the  advowson  or  right  of 
presentation  may  be  the  subject  of  sale.  The  trustees  have  no  power  to  apply  the 
money  in  any  other  way  than  in  carrying  into  effect  the  agreement  entered  into  by 
the  testator  with  the  patron  and  ordinary.  [Martin,  B.  In  re  Griffiths  (14  M.  &  W. 
510)  seems  to  be  conclusive.]  The  duty  ought  not  to  be  imposed  by  a  strained  con- 
struction of  the  acts  of  parliament,  but  only  by  clear  and  unambiguous  words,  and  the 
established  principle  is  that,  unless  there  is  a  beneficial  interest,  no  duty  is  payable. 
[Pollock,  C.  B.  Suppose  a  person  left  10,0001.  to  gild  the  dome  of  St.  Paul's,  would 
that  be  liable  to  legacy  duty?]  It  would  not,  for  no  one  would  take  any  beneficial 
interest  in  the  legacy.  The  real  effect  of  this  transaction  is,  that  the  testator  provided 
land  and  money  for  the  purchase  of  an  advowson  or  right  of  presentation,  and  the 
duty  should  have  been  assessed  on  its  value  under  the  24th  section  of  the  Succession 
Duty  Act,  1853.  [Martin,  H.  Do  you  mean  that,  if  a  person  leaves  10,0001.  in  trust 
to  buy  an  estate,  the  duty  is  to  be  charged  upon  the  land  and  not  upon  the  money  1] 
That  is  provided  for  by  the  30th  section  of  the  Succession  Duty  Act,  1853.  [The 
Solicitor  General  referred  to  the  19th  section  of  the  36  Geo.  3,  c.  52.]  The  6th  section 
of  the  36  Geo.  3,  c.  54,  shews  that  there  must  be  a  benefit  to  some  person.  [Pollock,  C.  B. 
There  may  be  a  case  in  which  a  legacy  is  not  beneficial  to  anybody,  still  I  think  it 
would  be  liable  to  duty.  For  instance,  suppose  a  legacy  of  10,0001.  to  A.  B.  to 
purchase  a  celebrated  picture  for  the  National  Gallery,  or,  as  I  before  said,  to  gild 
the  dome  of  St.  Paul's,  or  improve  a  public  walk  by  laying  down  pavement  instead  of 
gravel,  in  such  and  the  like  cases  I  think  that  legacy  duty  would  be  payable. 
Martin,  B.  The  gilding  of  the  dome  [674]  of  St.  Paul's  would  not  be  beneficial  to 
anybody  but  the  workmen  employed  to  do  it.]  In  the  case  of  The  Attorney  General  v. 
Fitzgerald  (13  Sim.  83),  where  the  testator  gave  his  residuary  estate  to  his  executors 
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"  to  be  by  them  appropriated  to  the  education  of  the  children  of  the  poor  in  Ireland, 
principally  those  in  and  about  the  city  of  Limerick,"  Sir  L.  Shadwell,  V.  C,  held  that 
legacy  duty  was  payable ;  but  his  judgment  proceeded  on  the  ground  that  it  was  a 
gift  for  the  benefit  of  some  portion  of  the  human  race,  and  was  therefore  assessable  as 
a  legacy  for  the  benefit  of  persons,  strangers  in  blood  to  the  deceased  ;  and  moreover 
it  was  so  given  that  it  did  not  fall  within  the  11th  section  of  the  36  Geo.  3,  c.  52,  or 
within  the  reasoning  of  the  Judges  in  In  re  Wilkinson.  In  In  re  Griffiths  (14  M.  &  W. 
510),  where  there  was  a  bequest  of  a  sum  of  money  to  trustees  to  apply  the  dividends 
in  establishing  and  supporting  a  school,  the  judgment  of  Parke,  B.,  proceeded  on  the 
ground  that  the  case  was  the  same  as  if  the  money  had  been  bequeathed  to  the  trustees 
of  an  existing  school,  who  have  been  considered  as  taking  a  beneficial  interest.  Here 
the  trustees  merely  lay  out  the  money  in  the  purchase  of  a  right  of  presentation. 
[Watson,  B.  The  gift  is  beneficial  in  providing  a  church  for  the  district  and  saving 
the  inhabitants  the  expense  of  building  one  or  of  enlarging  the  parish  church.]  That 
benefit  does  not  arise  from  the  gift  alone,  but  also  from  the  bargain  between  the 
ordinary,  the  patron  and  the  testator.  They  also  referred  to  the  27th  and  28th 
sections  of  the  36  Geo.  3,  c.  52. 

Secondly,  the  bequest  does  not  fall  within  the  16th  section  of  the  Succession  Duty 
Act,  1853,  as  property  "subject  to  a  trust  for  charitable  or  public  purposes."  It  is  a 
gift  in  fulfilment  of  the  agreement  and  for  the  purpose  of  obtaining  the  right  of 
presentation.  Where  property  is  [675]  left  for  charitable  or  public  purposes  the 
trustees  are  empowered  to  raise  the  duty  on  the  security  of  the  property ;  but  in  this 
case  they  cannot,  for  the  property  is  devoted  to  ecclesiastical  purposes  for  ever.  The 
executors  are  bound  to  expend,  in  building  and  endowing  the  church,  the  whole 
amount  given  by  the  testator ;  but  if  duty  is  chargeable  they  must  raise  it  from  the 
residue,  so  that  the  burthen  will  fall  on  the  residuary  legatee,  who  ought  not  to  bear 
it.  Moreover,  this  property  will  be  doubly  taxed,  inasmuch  as,  if  the  right  of  presenta- 
tion is  sold,  duty  must  be  paid  on  the  purchase  money.  [Martin,  B.  The  right  of 
presentation  is  a  new  species  of  property  arising  out  of  the  church :  it  is  essentially 
different  from  the  property  in  the  church  itself.]  Under  the  20th  and  21st  sections 
of  the  Succession  Duty  Act  duty  is  only  payable  when  the  party  comes  into  possession 
and  is  in  the  actual  enjoyment  of  the  property. 

The  Solicitor  General  and  Beavan  appeared  in  support  of  the  rule,  but  were  not 
called  upon  to  argue. 

Pollock,  C.  B.  The  question  is,  whether  certain  sums  of  money,  directed  by 
the  testator  to  be  laid  out  in  building,  endowing  and  maintaining  a  church,  are  liable 
to  legacy  duty.  I  am  of  opinion  that  they  are.  The  money  is  not  given  in  discharge 
of  any  obligation  binding  the  testator  or  his  estate,  but  there  is  merely  a  direction 
that  it  shall  be  laid  out  in  that  particular  way ;  and  it  appears  to  me  that,  according 
to  the  words  of  the  Legacy  Duty  Acts  and  the  construction  which  they  have  received 
in  previous  decisions,  we  are  bound  by  authority  to  hold  that  the  funds  in  question 
are  liable  to  legacy  duty.  Mr.  Bovill  founded  his  argument  chiefly  on  the  case  of 
In  re  Wilkinson  (1  C.  M.  &  E.  142)  decided  in  this  Court,  and  afterwards  confirmed 
in  [676]  the  Court  of  Exchequer  Chamber  in  The  Attorney  General  v.  Nash  (1  M.  &  W. 
237).  The  decision  of  this  Court  undoubtedly  proceeded  on  the  ground  that  ultimately 
the  money  would  be  applied  in  giving  to  each  of  several  persons,  at  the  pleasure  of 
the  trustees,  a  sum  of  money  under  201. ;  and  the  decision  of  the  Court  of  Exchequer 
Chamber  appears  to  have  proceeded  on  the  same  ground.  The  reference  by  Lord 
Denman,  in  delivering  the  judgment  of  that  Court,  to  the  11th  section  of  the  36  Geo.  3, 
c.  52,  seems  to  me  to  make  that  clear,  an4  but  for  that  decision,  founded  as  it  is  upon 
that  section,  I  should  not  have  thought  it  necessary  to  occupy  time  in  explaining  why 
I  am  prepared  to  give  judgment  for  the  Crown.  The  11th  section  provides,  "  that  if 
any  benefit  shall  be  given  by  any  will  or  testamentary  instrument,  in  such  terms  that 
the  amount  or  value  of  such  benefit  can  only  be  ascertained  from  time  to  time  by  the 
actual  application  for  that  purpose  of  the  fund  allotted  for  such  purpose  or  made 
chargeable  therewith,  or  if  the  amount  or  value  of  any  benefit  given  by  any  will  or 
testamentary  instrument  cannot,  by  reason  of  the  form  and  manner  of  the  gift,  be  so 
ascertained  that  the  duty  can  be  charged  thereon  under  any  other  of  the  directions 
herein  contained,  then  and  in  every  such  case  such  duty  shall  be  charged  upon  the 
several  sums  of  money  or  effects  which  shall  be  applied  from  time  to  time  for  the 
purposes  directed  by  the  will  or  testamentary  instrument  as  separate  and  distinct 
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legacies  or  bequests,  and  shall  be  paid  out  of  the  fund  applicable  for  such  purposes, 
or  charged  with  answering  the  same."  It  is  difficult  to  say  that  the  11th  section  does 
not  afford  strong  reason  for  the  judgment  of  this  Court  in  In  re  Wilkinson;  at  the 
same  time,  it  seems  to  me  that  it  would  have  been  competent  to  the  Court  to  have 
decided  the  other  way,  and  to  have  said  that  there  was  no  difficulty  [677]  in  ascer- 
taining the  duty,  for  a  large  sum  of  money  being  left  to  trustees  for  the  purpose  of 
being  applied  in  a  particular  manner,  and  for  the  benefit  of  persons  strangers  in  blood 
to  the  testator,  101.  per  cent,  must  be  deducted  from  that  amount.  In  a  very  elaborate 
judgment  Baron  Parke  came  to  the  conclusion  that  the  persons  intended  to  be  benefited 
were  the  poor  people,  and  that,  as  they  never  would  receive  so  much  as  201.  each,  no 
legacy  duty  was  chargeable  upon  their  portions,  and  as  the  whole  fund  would  be 
exhausted  by  the  distribution  amongst  such  persons  no  legacy  duty  whatever  was 
payable.  Lord  Denman,  in  his  judgment  in  the  Exchequer  Chamber,  remarks  that 
the  11th  section  of  the  36  Geo.  3,  c.  52,  was  not  brought  under  the  notice  of  the  Vice 
Chancellor  in  In  re  Franklin's  Charity.  The  practice  of  charging  the  duty  on  bequests 
to  charitable  corporations  or  societies  was  not  questioned.  Where  money  is  bequeathed 
to  an  hospital,  the  practice  has  been  universal  for  the  Crown  to  claim  the  duty  of  101. 
per  cent.,  and  that  claim  has  always  been  acquiesced  in.  It  may  be  said  that  no  one 
receives  any  pecuniary  benefit  from  being  admitted  into  an  hospital,  but  nevertheless 
there  is  a  beneficial  interest  in  respect  of  which  the  executors  are  bound  to  pay  legacy 
duty.  In  the  subsequent  case  of  In  re  Griffiths  (14  M.  &  W.  510)  it  appears  to  me 
that  Baron  Parke  rather  doubts  the  correctness  of  his  decision  in  In  re  Wilkinson,  and 
he  expressly  says  that  the  subject  has  undergone  further  consideration  by  the  Vice 
Chancellor  in  the  case  of  The  Attorney  General  v.  Fitzgerald  (13  Sim.  83).  There  the 
Vice  Chancellor  upheld  his  former  opinion,  and  in  the  case  of  In  re  Giiffiths  Baron 
Parke  adopted  the  principle  that  where  money  is  bequeathed  for  some  public  purpose, 
either  to  the  committee  of  a  charity,  or  the  persons  administering  it,  or  to  trustees,  in 
order  that  it  may  [678]  be  applied  to  such  purpose,  it  must  be  considered  as  a  legacy 
for  the  benefit  of  strangers  in  blood  to  the  testator,  and  liable  to  the  duty  of  101.  per 
cent.  That  appears  to  me  the  true  state  of  the  law  on  this  subject.  It  has  been  suggested 
that  a  legacy  may  possibly  be  beneficial  to  no  one ;  but,  if  so,  I  doubt  whether  the 
executors  would  be  bound  to  carry  into  effect  the  directions  of  the  testator.  It  may 
therefore  be  laid  down  as  a  general  rule,  that  where  money  is  bequeathed,  whether 
to  those  who  administer  a  charity,  or  who  administer  funds  for  any  public  purpose, 
ecclesiastical  or  otherwise,  it  is  subject  to  a  legacy  duty  of  101.  per  cent.,  inasmuch 
as  it  is  to  be  considered  a  legacy  for  the  benefit  of  persons  strangers  in  blood  to  the 
testator.  For  these  reasons  I  think  that  in  this  case  the  Crown  is  entitled  to  legacy 
duty. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  for  our  determination  is, 
whether  the  direction  in  the  codicil  of  the  testator,  to  apply  a  certain  part  of  his 
personal  estate  in  building  a  church  and  parsonage  and  creating  an  endowment,  renders 
that  portion  of  his  estate  chargeable  with  legacy  duty.  If  this  had  been  a  new  question 
I  should  have  thought  it  very  arguable,  but  it  has  been  decided  for  many  years  that 
such  a  gift  is  chargeable ;  and  I  find  it  stated  by  Vice  Chancellor  Shadwell  that  there 
had  been,  by  the  general  assent  of  mankind,  a  construction  put  upon  these  statutes 
80  as  to  charge  such  bequests  with  duty.  Therefore  I  consider  the  matter  settled. 
In  In  re  JVilkinson  it  was  said  by  Parke,  B.,  that  there  must  be  some  person  who 
derives  a  benefit  from  the  bequest.  Here  the  persons  who  would  derive  a  benefit  from 
the  first  sum,  that  is,  the  money  to  be  expended  in  building  the  church,  would  be 
the  inhabitants  of  the  district  where  it  is  erected.  As  to  the  second  sum,  the  33701. 
16s.  2d.  consols,  there  is  an  [679]  obvious  party  to  be  benefited,  viz.  the  clergyman 
who  is  to  receive  the  proceeds  of  it  for  his  income.  If  any  benefit  is  required  that 
is  as  direct  a  benefit  as  can  be ;  but  it  seems  to  me  that  when  it  has  been  decided 
that  a  bequest  of  money  for  the  purpose  of  establishing  a  school  in  Limerick,  and 
another  bequest  of  stock  for  the  instruction  of  twenty  boys  at  Newtown,  are  liable 
to  legacy  duty,  it  cannot  be  said  that  duty  is  not  payable  in  this  case.  In  my  opinion 
there  is  no  distinction  between  a  bequest  of  money  for  the  erection  of  a  church  and 
a  bequest  of  money  for  the  instruction  of  poor  children — the  one  is  to  promote 
religion,  the  other  education.  Therefore  I  think  that  these  sums  are  clearly  liable 
to  legacy  duty. 

This  is  the  conclusion  to  which  I  should  have  arrived  if  the  Succession  Duty  Act 
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had  not  passed  ;  but  nothing  can  be  plainer  than  the  language  of  that  Act.  It  begins 
by  defining  the  term  "  real  property ; "  it  then  defines  the  term  "  personal  property," 
and  it  then  proceeds  to  define  the  term  "  property,"  which  is  to  "  include  real  property 
and  personal  property."  By  the  16th  section  it  is  enacted,  that  where  "property" 
(that  is  real  or  personal  property)  "  shall  become  subject  to  a  trust  for  any  charitable 
or  public  purpose."  Now  perhaps  this  would  be  a  charitable  purpose,  but  it  is  certainly 
a  public  purpose,  viz.  to  erect  a  church  to  which  the  public  would  have  a  right  to  go 
and  receive  religious  instruction,  and  for  the  support  of  a  minister  to  officiate  in  that 
church.  If  one  were  asked  what  a  public  purpose  was,  the  first  instance  he  would  give 
would  probably  be,  "to  build  a  church  and  endow  it."  The  16th  section  proceeds — 
"  under  any  past  or  future  disposition,"  it  shall  be  subject  to  "  a  duty  at  the  rate  of 
101.  per  cent,  upon  the  amount  or  principal  value  of  such  property."  I  have  no  doubt 
that  section  was  enacted  for  the  purpose  of  removing  any  difficulty  which  might  exist 
[680]  by  reason  of  the  cases  which  have  been  referred  to,  where  this  Court  and  the 
Court  of  Exchequer  Chamber  took  a  somewhat  different  view  from  Vice  Chancellor 
Shadwell. 

It  was  argued  that  the  24th  section  of  the  Succession  Duty  Act  shews  that  this 
is  not  the  proper  mode  of  levying  the  duty.  It  is  only  necessary  to  read  that  section 
to  see  that  it  has  not  the  slightest  application  to  this  matter.  It  says  "  a  successor 
shall  not  be  chargeable  with  duty  in  respect  of  any  advowson  or  church  patronage 
comprised  in  his  succession,  unless  the  same,  or  some  right  of  presentation,  or  some 
other  interest  in  or  out  of  such  advowson  or  church  patronage,  shall  be  disposed  of  by, 
or  in  concert  with  him  for  money."  That  section  is  dealing  with  an  advowson 
properly  so  called — an  existing  thing.  A  portion  of  this  money  was  to  be  applied  in 
the  erection  of  a  church,  and  another  portion  was  for  the  support  of  the  clergyman ; 
but  the  advowson  or  right  of  presentation  is  a  totally  diff'erent  thing,  it  is  a  new 
species  of  property  arising  from  the  right  which  the  testator's  successor  would  have 
to  appoint  the  clergyman  to  this  church.  He  has  no  direct  interest  in  the  money 
expended  on  the  church,  nor  in  the  sum  for  the  support  of  the  clergyman,  but  only 
the  right  to  appoint.  For  these  reasons  I  am  of  opinion  that  the  Crown  is  entitled  to 
judgment. 

Watson,  B.  I  am  of  the  same  opinion.  I  think  that  the  case  comes  within  the 
Legacy  Duty  Acts,  and,  in  the  view  which  I  take,  it  is  unnecessary  to  refer  to  the 
particular  expressions  used  in  them.  It  is  argued  that  these  Acts  do  not  apply  unless 
some  person  takes  a  beneficial  or  pecuniary  interest  in  the  bequest.  There  is  nothing 
in  the  Acts  to  that  effect,  the  charge  is  a  general  charge  upon  all  legacies.  If  a  person 
leaves  a  part  of  his  property  to  his  children,  and  a  part  to  found  an  institution,  the 
duty  [681]  equally  attaches  upon  the  money  left.  The  6th  section  has  been  altogether 
misconceived.  It  provides  for  the  mode  in  which  legacy  duty  is  to  be  charged. 
Persons  beneficially  interested  are  to  pay  it,  not  their  trustees.  No  doubt  some 
difiiculty  has  arisen  from  the  decisions  on  the  subject  and  the  expressions  used  in  them, 
but  all  difficulty  is  obviated  by  the  Succession  Duty  Act.  That  Act  renders  all 
legacies  liable  to  duty  which  were  not  liable  under  the  Legacy  Duty  Acts.  Whether 
the  erection  of  a  church  can  be  called  a  charitable  purpose  or  not,  it  is  certainly  a 
public  purpose.  There  is  no  doubt  that  legacy  duty  is  payable  under  one  Act  or  the 
other.  I  think  that  it  is  payable  under  the  Legacy  Duty  Act ;  but,  if  not,  it  is  clearly 
within  the  Succession  Duty  Act. 

Rule  absolute. 


Allaway  and  Another  v.  Wagstaff.  June  16,  1859. — By  "An  Act  for  regu- 
lating the  opening  and  working  of  mines  and  quarries  in  the  Forest  of  Dean  and 
Hundred  of  St.  Briavels,"  1  &  2  Vict.  c.  43,  s.  68,  it  is  enacted  that  every  free 
miner  and  other  person  who  is  or  may  be  entitled  to  any  gale,  pit,  level  or  work 
within  any  enclosed  land  of  the  Hundred  of  St.  Briavels,  shall  be,  and  he  is 
hereby  required  to  pay  to  the  owners  of  any  such  enclosed  lands  full  and  fair 
compensation  for  any  surface  damage  by  the  opening  or  sinking  of  any  gale,  pit, 
level  or  work  therein  or  thereon,  which  compensation  shall  be  ascertained  by  the 
gaveller  or  deputy  gaveller.  The  plaintiff  being  the  owner  of  a  house  standing 
on  an  open  common  within  the  Hundred,  but  adjoining  on  one  side  a  yard  of 
the  plaintiff  enclosed  by  a  wall,  the  defendant,  a  free  miner,  in  working  his  gale, 
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got  the  coal  from  under  the  house,  in  consequence  of  which  a  subsidence  took 
place,  the  foundation  of  the  house  sank  and  the  walls  cracked. — Held,  that  the 
defendant  was  liable  to  an  action  for  causing  a  subsidence  of  the  surface ;  but 
that  the  damage  so  done  to  the  plaintiff's  house  was  not  "surface  damage"  within 
the  meaning  of  the  68th  section,  and  that  the  deputy  gaveller  had  no  jurisdiction 
to  award  compensation.— Semble,  that,  the  house  standing  on  uninclosed  land  of 
the  Hundred  and  being  open  on  three  sides,  was  not  "  inclosed  land  "  within  the 
meaning  of  the  68th  section. 

[S.  C.  29  L.  J.  Ex.  51.] 

Declaration  upon  an  award,  made  by  John  Atkinson,  Esq.,  deputy  gaveller  of  the 
Forest  of  Dean,  dated  the  28th  of  May,  1858,  made  by  him  under  the  provisions  of 
the  68th  section  of  the  1  &  2  Vict.  c.  43,  being  "  An  Act  for  [682]  regulating  the 
opening  and  working  of  mines  and  quarries  in  the  Forest  of  Dean  and  Hundred  of 
St.  Briavels,  in  the  county  of  Gloucester,"  to  recover  the  sum  of  601.  awarded  by  him 
to  the  plaintiffs  for  surface  damage  to  certain  land,  mill-house,  and  premises  belonging 
to  them  by  the  working  of  the  defendant's  colliery  under  the  mill-house  and 
premises,  (a) 

Pleas.  First :  that  the  lands  mentioned  in  the  award  were  not  enclosed  lands 
within  the  meaning  of  the  statute.  Secondly :  that  the  said  alleged  surface  damage 
to  the  lands  of  the  plaintiffs  was  not  done  or  occasioned  by  reason  or  by  means  of  the 
opening  or  working  of  the  said  gale  therein  or  thereon,  and  that  the  said  gale  was 
never  opened  or  worked  in  or  on  the  said  lands  or  any  of  them  or  otherwise  than 
under  the  said  lands.  Thirdly  :  that  the  plaintiffs  were  not  entitled  to  compensation 
for  the  said  surface  damage,  according  to  the  said  statute ;  and  that  John  Atkinson 
was  not  empowered  under  or  by  virtue  of  the  said  statute  to  ascertain  or  determine 
the  said  compensation.  Fourthly :  nul  tiel  agard.  Fifthly :  setting  out  the  award, 
and  alleging  that  it  was  void. 

The  plaintiffs  took  issue  on  all  the  pleas. 

At  the  trial,  before  Channell,  B.,  at  the  Spring  Assizes  at  Gloucester,  it  appeared 
that  the  plaintiffs,  the  Cinderford  Iron  Company,  were  the  owners  of  a  mill-house, 
inhabited  by  a  miller,  and  premises,  situate  in  Abbotts  Wood  in  Ruspidge  Common 
in  the  Forest  of  Dean.  The  defendant,  a  free  miner,  who  carried  on  business  as  the 
Cinderford  Bridge  Colliery  Company,  in  the  course  of  working  a  gale  in  the  Forest, 
got  the  coal  under  the  plaintiffs'  yard,  and  in  front  of  their  mill-house,  the  effect  of 
which  was  that  a  subsidence  of  the  surface  took  place,  and  the  walls  of  the  [683] 
plaintiffs'  house  cracked.  The  plaintiffs  called  on  the  deputy  gaveller  to  ascertain  the 
amount  of  compensation  to  which  they  were  entitled,  and  the  deputy  gaveller  ultimately 
made  the  award  which  was  set  out  in  the  5th  plea  (see  ante,  p.  309).  It  was  proved 
that  the  whole  of  the  Forest  of  Dean  is  within  the  Hundred  of  St.  Briavels  ;  but  the 
Hundred  extends  beyond  the  limits  of  the  Forest.  The  plaintiffs'  premises  are  in  the 
Hundred  of  St.  Briavels,  and  within  the  Forest  of  Dean  ;  they  consisted  of  the  miller's 
residence,  a  yard  and  two  small  outbuildings.  The  fencing  does  not  extend  round 
the  house  ;  but  there  is  a  wall  round  the  yard  ;  the  yard  adjoins  the  North  East  end 
of  the  house,  and  the  outbuildings  look  into  the  yard.  The  Cinderford  Bridge  Colliery 
is  on  Crown  land,  about  200  3'ards  from  the  plaintiffs'  house,  separated  from  it  by  the 
enclosed  lands  of  other  pioprietors.  The  damage  in  respect  of  which  the  award  was 
made  consisted  of  fissures  in  the  walls  of  the  house.  There  were  deep  cracks  in  the 
floor  of  the  kitchen,  so  that  a  stick  could  be  thrust  to  some  depth  into  the  soil  between 
the  stones.     The  plaintiffs'  house  had  been  built  in  1836. 

Upon  this  evidence  the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiffs,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  in  his  favour. 

Henry  James,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant  on  the  grounds  that  the  deputy  gaveller  had  no  power  or  jurisdiction  to 
make  the  award  declared  upon ;  that  the  damage  sustained  by  the  plaintiffs  was  not 
surface  damage  within  the  statute ;  that  the  house,  &c.,  damaged  were  not  inclosed 
lands,  and  were  not  in  the  Hundred  of  St.  Briavels  but  within  the  Forest  of  Dean ; 
and  that  the  declaration  was  not  proved  by  the  award. 

(a)  See  the  report  of  the  argument  on  the  demurrer  to  the  5th  plea,  ante,  p.  307. 
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[684]  Pigott,  Serjt.,  and  Phipson  shewed  cause  (a)'  and  Manisty  and  Henry  James 
were  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  was  an  action  on  an  award,  made  by  the  deputy  gaveller  of  the 
Forest  of  Dean,  for  non-payment  of  the  sum  awarded.  The  case  was  tried  at  the 
last  Gloucester  Assizes  before  my  brother  Channell,  when  a  verdict  was  taken  for  the 
plaintiffs  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  the 
defendant.  The  case  was  argued  before  us  this  term.  The  question  was  whether  the 
deputy  gaveller  had  jurisdiction  to  make  this  award.  The  plaintiffs  were  the  owners, 
not  the  occupiers,  of  a  house  and  yard  standing  on  uninclosed  land,  in  the  hundred 
of  St.  Briavels,  in  the  Forest  of  Dean.  The  defendant  was  a  free  miner  of  the 
Hundred,  and,  as  such,  occupied  and  worked  a  colliery  in  the  Forest  of  Dean,  and  in 
the  course  of  working  he  worked  out  the  coal  which  belonged  to  him,  by  outstroke, 
to  and  under  the  plaintiffs'  house  and  premises,  and  thereby  left  them  without 
supports.  The  plaintiffs'  house  and  land  under  it  were  cracked  and  injured  by  the 
subsidence  of  the  soil.  The  plaintiffs  called  in  the  deputy  gaveller,  who  made  an 
award  of  the  amount  sought  to  be  recovered. 

The  objection  raised  by  the  defendant  was  that  the  award  was  void,  as  not  within 
the  powers  of  the  deputy  gaveller.  This  turns  on  the  true  meaning  of  the  act  of 
parliament  1  &  2  Vict.  c.  43,  entitled  "  An  Act  for  regulating  the  opening  and  working 
of  mines  and  quarries  in  [685]  the  Forest  of  Dean  and  the  Hundred  of  St.  Briavels 
in  the  county  of  Gloucester."  {af    The  68th  section  is  the  clause  on  which  this  question 

{af  May  31.     Before  Pollock,  C.  B,,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 

{of  The  learned  Judge  then  went  through  the  several  provisions  of  the  Act,  as 
follows  : — 

The  Act  recites  that  the  Queen,  in  right  of  her  Crown,  is  seised  of  the  soil  of  the 
Forest  of  Dean,  and  of  all  mines  and  minerals  within  or  under  the  Forest,  subject  to 
certain  alleged  rights  of  common  and  other  rights  claimed  in  or  over  the  same  or 
some  part  thereof ;  and  is  also  seised  of  divers  inclosures  within  and  upon  the  Forest, 
freed  and  discharged  from  all  claims  so  long  as  they  remain  so  inclosed.  And  in 
addition  to  the  mines  and  minerals  within  or  under  the  Forest,  her  Majesty  is,  or 
claims  to  be  seised  of  all  other  mines  and  minerals  which  are  within  or  under  any 
part  of  the  Hundred  of  St.  Briavels,  except  such  mines  as  have  been  granted  by  the 
Crown  and  still  remain  not  re-conveyed.  And  that  certain  privileges  were  claimed 
by  certain  persons  in  the  Hundred  of  St.  Briavels,  calling  themselves  free  miners,  to 
open  mines  and  quarries  in  the  open  lands  of  the  Forest ;  and  also  to  open  mines  in 
all  lands  within  the  said  Hundred  of  St.  Briavels  (except  in  churchyards,  gardens  and 
orchards,  and  in  such  inclosures  as  have  been  made  by  the  Crown,  under  20  Car.  2,  c.  3, 
and  48  Geo.  3,  c.  72,  and  except  in  lands  within  or  under  which  the  mines  and 
minerals  have  been  granted  to  any  subject),  and  to  work  the  mines  and  quarries 
according  to  certain  alleged  customs :  And  that  the  customs  were  undefined  and  that 
it  was  expedient  to  amend  the  same,  and  to  enable  the  free  miners  to  get  the  deep 
coal ;  and  that  difficulties  had  arisen  as  to  ascertaining  and  collecting  the  share  dues, 
rents  and  royalties  payable  to  her  Majesty,  and  that  disputes  had  arisen  between 
free  miners  and  others  touching  the  working  of  the  mines :  And  that  there  were 
officers  called  the  gaveller  and  deputy  gaveller :  It  was  enacted  that  for  these  purposes 
certain  Commissioners  should  be  appointed.  Sections  1  to  1 2  regulate  the  appoint- 
ment, oath  and  meetings  of  the  Commissioners.  Section  1 3  vests  the  office  of  gaveller 
in  the  First  Commissioner  of  the  Woods  and  Forests.  By  section  14,  free  miners  are 
persons  who  are  inhabitants  of  St.  Briavels,  who  have'  worked  a  year  and  a  day  in 
mining.  Section  15  contains  a  similar  provision  as  to  quarry  men.  By  section  16, 
the  gaveller  or  deputy  gaveller  is  to  make  a  register  of  free  miners.  The  following 
sections  to  22  are  for  the  regulation  of  free  miners,  and  of  appeals  from  the  decisions 
of  the  gaveller  or  deputy  gaveller.  Section  23.  Gales  to  be  granted  to  free  miners, 
who  may  sell,  assign  or  dispose  of  the  same.  Section  24.  Commissioners  to  make  an 
award  and  to  set  out  gales.  Section  29.  Commissioners  to  make  rules  how  gales  are 
to  be  worked,  and  breach  of  rules  to  work  a  forfeiture.  Section  31.  After  award 
made  customs  to  cease.  Sections  41  to  46  are  clauses  respecting  the  settlement  of 
rent  to  be  made  by  Commissioners.     Section  47.  In  case  of  difference  as  to  rent,  the 
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turns,  by  which  it  is  enacted,  "That  every  free  miner  and  other  person  who  is  or 
may  be  en-[686]-titled  to  any  gale,  pit,  level  or  work  within  any  inclosed  land  of  the 
Hundred,  shall,  and  he  is  hereby  required,  to  pay  to  the  owner  of  any  such  inclosed 
lands  a  full  and  fair  compensation  in  money  for  any  surface  damage  "  by  "  the  opening 
or  working  any  gale,  pit,  level  or  work  therein  or  thereon,  which  compensation  shall 
be  ascertained  and  determined  "  by  the  Commissioners  till  making  the  award,  and  by 
the  gaveller  or  deputy  gaveller  after  making  the  award  ;  the  compensation  to  be  paid 
within  ten  days  after  making  the  award.  No  person  to  proceed  in  the  opening  or 
working  of  any  gale  till  compensation  for  surface  damage  is  paid.  By  section  69,  no 
steam  engine  or  dwelling  house  is  to  be  erected  in  the  inclosed  land  of  the  Hundred 
without  consent  of  the  owner. 

It  was  argued,  on  behalf  of  the  plaintiffs,  first,  that  the  place  was  within  the 
jurisdiction  of  the  deputy  gaveller.  We  think  it  is  within  the  Hundred  of  St.  Briavels, 
and  therefore  it  is  within  the  limit  of  the  jurisdiction  of  the  deputy  gaveller.  Indeed, 
the  defendant,  whatever  he  did  at  the  trial,  did  not,  as  we  understood,  contend  to  the 
contrary  in  the  course  of  the  argument. 

[687]  But  it  was  contended,  on  the  part  of  the  defendant :  first,  that  this  house 
and  yard,  standing  on  uninclosed  land  of  the  Hundred  and  open  on  three  sides  to  it, 
was  not  inclosed  land  within  the  meaning  of  the  68th  section  of  the  Act.  Secondly, 
that  this  damage  arising  to  the  house  and  land  by  sinking,  caused  by  improper 
working,  was  not  within  the  meaning  of  the  68th  section  of  the  Act,  and  that  the 
injury  was  not  surface  damage  but  permanent  damage  to  the  house  and  land.  No 
doubt,  a  house  is  inclosed  land  in  one  sense,  but  it  is  difficult  to  say  that  it  is  so 
within  the  meaning  of  this  Act,  which  gives  power  to  open  mines  and  work  the 
minerals  on  such  land. 

But,  without  putting  our  decision  on  this  point,  it  is  sufficient  to  say  that  this 
matter  was  not  within  the  jurisdiction  of  the  deputy  gaveller.  The  free  miners  have 
the  power  to  open  mines  within  the  Hundred,  and  work  mines  and  quarries  therein ; 
that  is  to  say,  to  sink  shafts,  raise  the  minerals,  make  heaps  and  roads,  and  do  all 
other  acts  to  work  mines  and  quarries  on  the  land  (except  erecting  steam  engines  and 
dwelling  houses  without  leave  of  the  owner).  This  working  the  miners  may  lawfully 
do.  There  is  no  provision  in  the  act  of  parliament  to  enable  the  free  miners  to  leave 
the  soil  without  support  so  as  to  cause  a  subsidence,  nor  is  there  any  clause  from 
which  such  a  licence  can  be  inferred.  It  follows  that  a  free  miner,  whether  working 
the  coals  under  inclosed  land  from  shafts  sunk  therein,  or  by  outstroke  from  other 
land,  and  causing  a  subsidence,  to  the  damage  of  the  owner  of  the  land,  would  be 
liable  to  an  action  :  Humphries  v.  Brogden  (12  Q.  B,  739).  We  think  that  the  68th 
section  is  confined  to  the  assessment  of  compensation  for  the  damage  done  to  the 
surface,  and  sinking  shafts  and  making  roads,  &c.  on  the  surface,  in  exercise  of  the 
powers  granted,  and  not  to  enable  the  gaveller  to  try  the  question  whether  the  defen- 
dant by  his  acts  is  liable  to  pay  damages,  and  then  to  [688]  award,  first,  the  damage 
done  to  the  tenant,  and,  secondly,  the  damage  done  to  the  reversioner,  which  is,  in 
fact,  trying  the  cause.  No  power  is  given  to  summon  witnesses  or  to  administer  an 
oath.  Contrasting  that  provision  with  the  sections  above  referred  to,  where  the 
Commissionei-s  and  the  arbitrator  to  be  appointed  by  the  gaveller  in  certain  cases  have 
the  power  to  examine  witnesses  and  administer  an  oath,  it  would  appear  that  he  has 
not  the  means  of  inquiring  into  and  deciding  such  a  question. 

The  surface  damage,  on  the  other  hand,  that  is,  injury  to  crops  or  destruction  of 

dispute  to  be  settled  by  an  arbitrator  to  be  appointed  by  the  gaveller  or  deputy 
gaveller.  Section  48.  The  arbitrator  to  have  power  to  examine  witnesses  and 
administer  an  oath.  Section  52  provides  for  the  recovery  of  the  money  awarded. 
Sections  53  to  63  regulate  the  grant  and  assignment  of  gales.  Section  64.  No  gale  to 
be  granted  under  inclosed  lands  of  the  Queen — not  to  prevent  free  miners  from 
working  gale  under  such  inclosed  lands,  so  as  no  damage  be  done  to  such  inclosed 
lands  or  the  fences,  or  trees.  Section  65.  Air  shafts  may  be  granted  and  sunk  in 
the  Queen's  inclosures.  Section  66.  Commissioners  may  hear  and  determine  questions 
respecting  the  working  and  extent  of  gales — empowered  to  hear  evidence  and  administer 
an  oath.  Section  67.  One  half  of  galeage  rent  in  the  Hundred  in  future  to  be  paid 
to  owner  of  inclosed  land.  In  case  of  dispute,  to  be  decided  by  arbitrator  appointed 
by  the  gaveller  or  deputy  gaveller. 
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grass,  is  a  mere  matter  of  ocular  observation  and  computation.  The.  computation  can 
be  made  and  the  amount  of  damage  ascertained  and  determined  by  the  view  of  the 
gaveller.  Surface  damage,  again,  must  mean  damage  to  the  surface.  The  expression 
"  surface  damage "  is  a  term  well  known  in  the  north  of  England  in  the  Colliery 
districts,  it  is  damage  to  the  crops  by  using  the  surface,  or  by  the  smoke  coming  from 
the  colliery  works,  or  pit  heaps,  in  respect  of  which  compensation  is  payable  under 
leases,  or  reservations  of  coal,  or  where  lords  work  coal  by  custom  under  copyhold 
lands.  It  is  difficult  to  say  that  the  injury  to  the  foundations  of  a  house  extending  to 
the  walls  and  roof  of  the  house,  or  the  subsidence  of  the  soil  partially  or  wholly 
destroying  the  future  fertility  of  the  soil,  is  a  surface  damage :  it  may  be  damage  to 
the  house  and  land,  but  not  surface  damage.  Again,  the  clause  in  this  same  section, 
which  prevents  a  person  who  has  neglected  or  refused  to  pay  the  compensation 
awarded,  from  continuing  his  working  until  the  compensation  is  paid,  applies  more 
to  the  case  of  damage  to  the  land,  by  working  and  getting  the  coal  therein,  than  to 
injury  by  reason  of  leaving  the  land  without  support. 

The  decided  cases  seem  to  support  this  view.  Smart  v.  Mmion  (5  E.  &  B.  30), 
where  the  owner  of  land  and  coal  conveyed  [689]  the  land,  with  reservation  of  the 
coal  and  power  to  get  and  win  the  same,  with  a  covenant  that  if  the  covenantor  at 
any  time  should  sink,  dig  for,  work,  win  or  get  the  coal  in  any  part  of  the  premises, 
he  should  pay  such  sum  of  money  as  should  amount  to  treble  the  damages,  loss  or 
prejudice  which  the  covenantee  should  sustain  by  reason  of  such  digging,  working, 
sinking  or  breaking  of  ground,  wayleave  or  other  matter  or  thing  used  or  exercised  in 
working  or  loading  the  coal  there.  The  Court  of  Queen's  Bench  thought  that  this 
clause  extended  only  to  the  proper  working  the  coal  on  the  land,  and  not  to  injury  by 
reason  of  depriving  the  plaintiff's  land  of  support.  Lord  Campbell  there  says  : — "  The 
right  to  compensation  may  well  be  contemplated  as  extending  only  to  injuries  which 
may  arise  from  mining,  the  mining  being  carried  on  in  such  a  manner  as  that  the 
surface  is  still  left  to  enjoy  a  sufficient  support."  Again,  the  case  of  Harris  v.  Ryding 
(5  M.  &  W.  60)  bears  strongly  on  this  point.  There  a  person,  owner  of  land  and  coal, 
conveyed  the  land,  reserving  the  coal  and  right  to  win  and  get  the  coal,  making  a  fair 
compensation  to  the  grantee  of  the  land  for  the  damage  to  be  done  to  the  surface  of 
the  said  premises  and  the  pasture  and  crops  growing  there  ;  the  Judges  expressed  an 
opinion  that  such  covenant  was  for  compensation  for  acts  done  on  the  surface  of  the 
land,  all  these  things  being  authorized  by  the  deed,  and  did  not  extend  to  damages  by 
reason  of  the  improper  working  of  the  coals  and  injuring  the  land  by  subsidence. 

These  decisions  are  very  strong  authorities  in  support  of  our  judgment.  It  is  true 
the  decisions  there  turned  upon  the  true  construction  of  the  respective  deeds,  but  the 
section  of  the  act  of  parliament  is  for  the  same  purpose  as  the  provisions  in  those  two 
deeds.  In  the  Act,  as  in  the  deeds,  provision  is  made  for  compensation  to  persons 
whose  land  [690]  had  been  injured  by  the  exercise  of  the  power  of  working.  For 
these  reasons  we  think  that  the  verdict  should  be  entered  for  the  defendant,  and 
therefore  the  rule  must  be  absolute. 

Rule  absolute. 

BuRNABY  V.  Barsby.  Junc  14,  1859.— By  indenture,  dated  in  1822,  B.,  in  considera- 
tion of  301.,  conveyed  a  house  to  C.  and  his  heirs,  to  the  use  of  himself  for  life, 
with  remainder  to  the  use  of  N.  and  E.  (who  were  overseers  of  the  parish  of  H.), 
their  heirs  and  assigns,  for  ever;  and  it  was  declared  that  the  overseers  paid  the 
301.  out  of  parish  monies,  and  that  the  premises  were  conveyed  to  them  in  trust 
to  permit  the  same  to  be  used  as  a  poor  house  to  place  paupers  therein  belonging 
to  the  parish  of  H. :  Held,  that  the  conveyance  was  not  void  under  the  statutes 
of  mortmain. 

[S.  C.  nomine  Barnaby  v.  Bardsley,  28  L.  J.  Ex.  326.     Questioned,  Webster  v.  Southey, 

1887,  36  Ch.  D.  10.] 

This  was  an  action  of  ejectment  to  recover  possession  of  a  cottage  and  orchard, 
garden  and  premises,  at  Hungarton,  in  the  county  of  Leicester. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Leicester  Spring  Assizes,  it 
appeared  that,  prior  to  1822,  the  premises  in  question  were  in  the  possession  of  one 
John  Barsby,  and  that  by  indentures  of  lease  and  release,  dated  the  2nd  of  February, 
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1822,  made  between  the  said  John  Barsby  and  Sarah  his  wife  of  the  first  part,  Francis 
Nedham  and  George  Eaglesfield,  overseers  of  the  poor  of  the  parish  of  Hungarton, 
and  Samuel  Woodford,  churchwarden  of  the  same  parish,  of  the  second  part,  and 
William  Carver  of  the  third  part ;  reciting  that  the  said  F.  Nedham,  G.  Eaglesfield 
and  S.  Woodford  had  contracted  with  John  Barsby  for  the  absolute  purchase  of  the 
messuage  and  premises  therein  described,  subject  to  the  estate  for  life  of  the  said 
John  Barsby  and  Sarah  his  wife ;  In  consideration  of  the  sum  of  301.  (the  purchase 
money)  to  John  Barsby  paid  by  F.  Nedham,  G.  Eaglesfield  and  S.  Woodford,  and  of 
5s.  by  Carver ;  The  said  John  Barsby  and  Sarah  his  wife,  granted,  bargained,  sold, 
released,  and  confirmed  to  Carver,  his  heirs  and  assigns,  the  messuage,  garden  and 
premises,  to  hold  the  same  to  the  use  and  behoof  of  the  said  John  Barsby  and  Sarah 
his  wife  for  and  during  the  term  of  their  natural  lives,  subject  to  the  proviso  therein- 
after contained  ;  and  [691]  from  and  immediately  after  the  decease  of  the  survivor  of 
them,  to  the  use  and  behoof  of  the  said  F.  Nedham,  G.  Eaglesfield  and  S.  Woodford, 
their  heirs  and  assigns  for  ever.     Proviso :   that  it  should  be  lawful  for  the  said 

F.  Nedham,  G.  Eaglesfield  and  S.  Woodford,  at  any  time  during  the  lives  of  the  said 
John  Barsby  and  Sarah  his  wife,  to  enter  upon  and  take  possession  of  all  or  any  part 
of  the  garden  belonging  to  the  said  messuage,  for  the  purpose  of  making  and  building 
thereon  any  house  or  houses  for  the  use  of  the  parish  of  Hungarton,  without  making 
any  further  acknowledgment  or  satisfaction  for  the  same.     And  the  said  F.  Nedham, 

G.  Eaglesfield  and  S.  VVoodford  did  declare  that  the  said  sum  of  301.,  the  consideration 
money,  was  part  of  the  monies  of  and  belonging  to  the  inhabitants  of  the  said  parish 
of  Hungarton,  and  that  the  messuage  and  premises  conveyed  to  F.  Nedham, 
G.  Eaglesfield  and  S.  Woodford,  their  heirs  and  assigns,  were  so  conveyed  in  trust 
only  that  they  should  permit  the  premises  thereby  granted  to  be  used  and  enjoyed 
as  a  poor  or  parish  house,  to  place  such  pauper  or  paupers  therein  of  or  belonging  to 
the  parish  of  Hungarton  for  the  time  being;  or  to  any  other  use  or  purpose,  as  the 
churchwardens  and  overseers  of  the  poor  for  the  time  being,  or  the  major  part  of 
them,  with  the  consent  and  approbation  of  the  majority  of  the  parishioners  and 
inhabitants  of  the  said  parish,  assembled  at  a  parish  or  vestry  meeting,  should  think 
fit.  The  plaintiff  claimed  by  a  conveyance  from  the  parish  officers,  dated  the  3rd  of 
September,  1857.  John  Barsby  remained  in  possession  till  his  death  in  1843,  and 
Sarah  his  wife  till  her  death  in  1848.  The  defendant's  counsel  objected  that  the 
conveyance  of  1822  was  void  under  the  statutes  of  mortmain.  The  learned  Judge 
directed  a  verdict  for  the  claimant,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Field,  in  Easter  Term,  having  obtained  a  rule  nisi  accordingly, 
[692]  Mellor  and  Bell  shewed  -cause. (o)  The  conveyance  is  not  void  under  the 
statutes  of  mortmain.  The  9  Geo.  2,  c.  36,  s.  1,  enacts  that  no  manors,  lands,  &c., 
shall  be  given,  granted,  aliened,  &c.,  or  otherwise  conveyed  or  settled,  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate  or  otherwise,  for  any  estate  or  interest 
whatsoever,  &c.,  in  trust  of  for  the  benefit  of  any  charitable  uses ;  unless  such  gift, 
conveyance,  &c.,  be  and  be  made  by  deed,  indented,  sealed  and  delivered,  &c.,  and 
inroUed,  &c.,  and  unless  the  same  be  made  to  take  effect  in  possession  for  the  charitable 
uses  intended  immediately  from  the  making  thereof,  and  be  without  any  power  of 
revocation,  reservation,  &c.,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  persons 
claiming  under  him.  By  section  3,  grants  made  in  any  other  manner  than  directed 
by  the  Act  are  to  be  absolutely  void.  The  9  Geo,  4,  c.  85,  s.  1,  provides  that  where 
lands  have  been  purchased  for  a  valuable  consideration  in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever,  and  such  full  consideration  shall  have  been  actually 
paid,  every  deed  for  the  purpose  of  conveying  such  lands  for  the  benefit  of  such 
charitable  uses  (if  made  to  take  effect  in  possession  for  the  charitable  uses  intended 
immediately  from  the  making  thereof,  and  without  any  reservation  for  the  benefit  of 
the  grantor),  shall  be  good.  The  question  however  does  not  turn  upon  these  Acts, 
because  the  conveyance  is  not  in  trust  for  "a  charitable  use."  The  59  Geo.  3,  c.  12, 
s.  8,  enacts,  that  in  any  parish  not  having  a  workhouse,  &c.,  the  churchwardens  may 
purchase  or  take  on  lease  any  ground  within  the  parish  for  the  purpose  of  such  build- 
ing, which,  by  section  17,  is  to  be  conveyed  to  the  churchwardens  and  overseers  of 
the  poor  of  such  parish  and  their  successors  in  trust  for  the  parish.     Previously  to 

(a)  May  31.     Before  Pollock,  C.  B.,  Martin,  B.,  Watson,  B.,  and  Channell,  B. 
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that  statute,  by  the  9  Geo.  1,  c.  7,  s.  4,  for  the  greater  ease  of  parishes  and  the  [693] 
relief  of  the  poor,  the  churchwardens  and  overseers  were  empowered  to  purchase  or 
hire  any  house  or  houses  in  the  parish  for  the  lodging,  keeping,  maintaining  and 
employing  of  the  poor.  [Martin,  B.  The  conveyance  is  to  the  churchwardens  and 
overseers,  their  heirs  and  assigns;  by  the  59  Geo.  3,  c.  12,  s.  17,  it  should  have  been 
to  them  and  their  successors.]  The  conveyance  is  good  under  the  earlier  statute. 
There  was  no  charitable  gift.  There  was  an  actual  purchase,  and  the  money  was  paid 
by  the  parish,  for  parish  purposes,  out  of  parish  funds. 

Field,  in  support  of  the  rule.  The  power  to  purchase  lands  given  to  parish  officers 
by  the  8th  section  of  the  59  Geo.  3,  c.  12,  is  subject  to  the  provisions  of  the  Mortmain 
Acts.  By  the  7  &  8  Vict.  c.  101,  s.  73,  it  is  enacted,  that  in  all  cases  where  any 
messuages,  lands  or  hereditaments,  or  any  estates  or  interest  therein,  have  or  hath 
been  conveyed  or  assured,  either  gratuitously  or  for  valuable  consideration,  to  or  in 
trust  for  the  churchwardens  and  overseers  of  the  poor,  &c.,  for  the  purpose  of  providing 
a  workhouse,  &c.,  for  the  accommodation  of  the  poor,  &c.,  any  such  conveyance  shall 
be  good  notwithstanding  that  such  conveyance  hath  not  been  enrolled  pursuant  to 
9  Geo.  2,  c.  36.  That  statute  dispenses  with  one  only  of  the  requisites  of  the  Mort- 
main Acts.  It  shews  what  construction  the  legislature  put  upon  the  9  Geo.  2,  c.  36. 
[Pollock,  C.  B.  It  is  the  province  of  Courts,  and  of  the  Courts  only,  to  construe 
statutes.]  Those  uses  are  deemed  charitable  in  the  superior  Courts  which  the  43  Eliz. 
c.  4  enumerated,  or  which  are  deemed  within  its  spirit — such  as  "bequests  for  the  use 
of  aged  poor  and  impotent  people."  Therefore  providing  lodging  for  the  poor  is  a 
charitable  use  within  the  Mortmain  Acts.(a)^  [Martin,  B.  It  might  be  different  [694] 
if  it  were  in  the  way  of  charity.  Here  the  purchase  was  made  by  the  overseers  for 
the  purpose  of  providing  lawful  relief.]  The  argument  on  the  other  side  is,  that 
59  Geo.  3,  c.  12,  s.  8,  takes  purchases  of  ground  for  workhouses  out  of  the  statutes  of 
mortmain.  The  answer  is,  that,  however  that  might  be  if  the  deed  had  operated 
under  the  statute,  in  the  present  case  the  power  in  that  statute  is  not  pursued ;  and 
therefore  the  deed  is  left  as  before  the  statute,  and  at  the  time  of  the  passing  of  the 
7  &  8  Vict.  c.  101,  s.  73,  would  have  required  enrolment.  [Pollock,  C.  B.  Before 
the  59  Geo.  3,  c.  12,  parish  officers  might  have  purchased  houses  for  lodging  the  poor 
and  caused  them  to  be  conveyed  to  trustees ;  or  they  might  have  acquired  by  gift, 
unless  the  case  was  within  the  statutes  of  mortmain.  The  effect  of  the  8th  section 
was  to  empower  them  to  take  as  other  people  could.  Watson,  B.  The  word  "may" 
means  "  without  reference  to  the  Mortmain  Acts."]  He  referred  also  to  The  Church- 
wardens of  St.  Nicholas  Depiford  v.  Sketchley  (8  Q.  B.  394). 

Cur.  adv.  vult. 

Watson,  B.,  now  said — This  was  an  action  of  ejectment.  At  the  trial,  before 
Lord  Campbell,  C.  J.,  a  deed  was  put  in  conveying  the  land  in  dispute  to  certain 
trustees,  for  the  benefit  of  the  poor  of  the  parish,  for  a  poorhouse.  The  sole  question 
raised  was  whether  this  deed  was  rendered  void  by  the  statutes  of  mortmain.  The 
9  Geo.  2,  c.  36,  and  the  9  Geo.  4,  c.  85,  were  cited  to  shew  that  it  was  so.  It  was 
argued  that  it  was  a  charitable  use  within  those  statutes.  The  defendant's  counsel, 
in  the  course  of  the  argument,  was  asked  by  the  Bench  whether  there  were  any 
authorities  to  shew  that  a  grant  of  land  to  churchwardens  and  overseers  of  a  parish 
for  the  purpose  of  building  a  workhouse,  or  to  trustees  for  that  purpose,  was  a  con- 
veyance [695]  to  a  charitable  use  within  those  statutes ;  and  no  authority  could  be 
cited  upon  that  point,  because  no  authority  exists.  The  statutes  59  Geo.  3,  c.  12,  s.  8, 
and  the  9  Geo.  1,  c.  7,  enabled  parishes  to  build  workhouses,  to  take  lands  by  way  of 
lease  or  by  conveyance  in  fee.  They  had  the  right,  according  to  the  terms  of  the  act 
of  parliament,  of  selling  those  lands  when  they  were  no  longer  useful  for  the  purpose.(a)2 
We  are  of  opinion,  after  looking  through  the  statutes,  that  this  does  not  come  in  any 
way  within  the  description  of  "  charitable  uses,"  as  enumerated  in  the  statute  43rd  of 
Elizabeth.  The  churchwardens  and  overseers  purchased  for  a  limited  purpose  with 
a  power  of  conveying  away ;  the  land  was  not  to  remain  to  them  for  ever  :  and  there 
is  nothing  in  the  statute  of  Elizabeth  to  lead  to  the  conclusion  that  the  use  would 
be  a  charitable  use  within  the  meaning  of  that  Act.     The  purchase  was  under  the 

{ay  On  this  point  he  referred  to  Chitty's  Statutes,  vol.  1,  p.  426,  note  a.,  and  p.  428, 
note  a.,  and  cases  there  cited. 
(a)2  See  59  Geo.  3,  c.  12,  s.  9. 
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immediate  direction  of  an  act  of  parliament,  which  says  it  shall  be  lawful  for  church- 
wardens and  overseers  to  purchase  and  to  sell  again.     For  these  reasons  we  think  it 
does  not  fall  in  any  way  within  the  meaning  of  the  statutes  of  mortmain.     Therefore 
the  rule  must  be  discharged. 
Rule  discharged. 


Dick  v.  Alexandre  Tolhausen  and  Anna,  his  Wife.  June  7,  1858.— Matter 
which  affords  ground  for  a  writ  of  error  cannot  be  plejided  in  bar  to  an  action  on  a 
judgment.  Therefore,  where  to  an  action  against  husband  and  wife,  on  a  judg- 
ment against  the  wife,  the  defendants  pleaded  that  she  was  covert  when  the 
action  in  which  the  judgment  was  recovered  was  commenced  and  thence  until  the 
judgment,  and  that  her  husband  was  not  a  party  to  the  judgment  or  a  defendant 
in  the  action  :  Held,  that  the  plea  was  bad. 

Declaration.  Henry  Dick,  by  &c.,  his  attorney,  sues  Alexandre  Tolhausen  and 
Anna  (sued  as  Emily)  his  wife,  who  have  been  summoned  &c. :  For  that  the  plaintift", 
[696]  heretofore,  to  wit  on  &c.,  in  this  Court,  by  the  judgment  of  this  Court,  recovered 
against  the  said  Emily  91.  12s.  8d.,  which  judgment  remains  in  force,  &c. 

Plea.  That  at  the  time  the  action,  in  which  the  said  judgment  was  so  recovered, 
was  commenced,  and  thence  until  the  said  judgment  was  so  recovered  as  therein 
alleged,  the  defendant  Anna  was  the  wife  of  the  defendant  Alexandre  Tolhausen ; 
and  that  the  last  mentioned  defendant  was  not  any  party  to  the  said  judgment  or  a 
defendant  in  the  action  in  which  the  same  was  obtained. 

Demurrer  and  joinder  therein. 

Trevelyan,  in  support  of  the  demurrer.  The  plea  is  bad,  inasmuch  as  the  subject- 
matter  affords  ground  for  a  writ  of  error,  and  therefore  cannot  be  pleaded  in  bar.  In 
2  Wms.  Saund.  p.  101  b.,  note,  it  is  said  that  a  writ  of  error  may  be  brought  in  the 
same  Court  for  an  error  in  fact,  "  as  where  the  defendant,  being  under  age,  appeared 
by  attorney,  or  the  plaintiff  or  defendant  was  a  married  woman  at  the  time  of  com- 
mencing the  suit."  Again,  at  p.  101  f.,  note,  it  is  said,  "If  an  action  be  brought 
against  A.  as  a  feme  sole,  who  is  in  truth  a  feme  covert,  and  she  plead  to  issue  as  a 
feme  sole,  and  afterwards  judgment  be  given  against  her,  and  she  be  taken  in 
execution,  she  and  her  husband  together  may  bring  a  writ  of  error."  The  law  is 
stated  in  similar  terms  by  Blackstone,  J.,  in  Hatchett  v.  Baddeley  (2  W.  Black.  1079, 
1082).  And  in  Maclean  v.  Douglas  (3  Bos.  &  P.  128)  the  Court  refused  to  set  aside 
a  judgment  entered  up  on  a  warrant  of  attorney  given  by  a  married  woman,  since 
she  might  reverse  it  by  writ  of  errw.  A  form  of  assignment  of  error  in  such  case  is 
given  in  Tidd's  Forms,  p.  544,  8th  ed.  It  is  clear,  therefore,  that  coverture  at  the 
time  of  action  brought  is  ground  of  error.  Then  in  Com.  Dig.  tit.  "Pleader" 
(2  W.  39),  it  is  laid  [697]  down  that  a  defendant  cannot  "  plead  in  bar  error  in  the 
original  judgment."  Again,  tit.  "Error"  (D.),  it  is  said,  "So  error  in  the  principal 
judgment  is  no  plea  in  scire  facias  against  the  heir  or  bail."  Also  in  Vin.  Abr.  tit. 
"Debt"  (X.),  pi.  3,  it  is  said,  "In  debt  upon  a  judgment  it  is  no  plea  that  there  is  an 
error  in  the  original  process  or  record  of  the  first  judgment,  for  he  is  put  to  his  writ 
of  error  for  that."  In  Horsy  v.  Daniel  (2  Lev.  161)  there  was  "judgment  against 
baron  and  feme,  executors,  quod  recuperent  debitum  de  bonis  (omitting  testatoris) 
and  damages  de  bonis  propriis  of  the  husband.  And  in  debt  upon  this  judgment, 
declaring  of  a  devastavit,  it  was  resolved  that,  though  the  first  judgment  be  ill,  yet 
it  is  well  enough  to  maintain  this  action  until  it  be  reversed,  for  no  advantage  can  be 
taken  of  the  error  while  it  remains  unreversed."  The  principle  which  governs  these 
cases  is  that,  so  long  as  the  judgment  remains  in  force,  no  new  action  can  be  brought 
for  the  same  cause :  Higgens's  case  (6  liep.  44  b.). 
The  Court  then  called  on 

C.  Pollock  to  support  the  plea.  It  does  not  appear  by  the  declaration  whether  the 
wife  was  sued  in  respect  of  a  contract  made  before  coverture  or  during  coverture.  In 
Bac.  Abr.  tit.  "Abatement"  (G.)  it  is  said,  "If  a  writ  be  brought  against  a  feme 
covert  as  sole,  she  may  plead  her  coverture ;  but  if  she  neglect  to  do  it,  and  there  be 
a  recovery  against  her  as  a  feme  sole,  the  husband  may  avoid  it  by  writ  of  error,  and 
may  come  in  at  any  time  and  plead  it."  The  right  of  a  husband  to  bring  a  writ  of 
error  is  limited  to  cases  where  the  plaintiff  has  elected  to  take  the  wife  in  execution. 
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In  Hayward  v.  Williams  (Style,  280)  "a  feme  was  sued  [698]  as  a  feme  sole,  but  by 
the  surname  of  her  husband,  she  being  then  covert.  The  feme  appears  and  pleads, 
and  judgment  is  given  against  her,  and  the  baron  and  feme  join  in  a  writ  of  error  to 
reverse  his  judgment.  The  question  was,  whether  the  baron,  who  was  a  stranger  to 
the  record,  might  join  in  the  writ  to  reverse  the  judgment.  It  was  moved  divers 
times,  and  the  Court  advised ;  and  at  last  they  said  that  a  stranger  to  the  record  may 
not  bring  a  writ  of  error  to  reverse  it,  but  that  is  only  where  he  may  have  another 
remedy  to  avoid  the  prejudice  he  may  receive  by  it;  but  in  this  case  the  baron  hath 
no  other  remedy,  for  his  wife  is  taken  in  execution,  and  by  this  means  he  shall  lose 
her  society."  When  that  case  was  argued  on  a  previous  occasion  (Style,  254), 
Roll,  C.  J.,  said,  "  How  can  the  baron  bring  a  writ  of  error  here,  who  is  no  party  to  the 
record,  neither  is  chargeable  by  the  judgment?"  [Watson,  B.  In  Chitty  on  Pleading, 
vol.  1,  p.  67,  7th  ed.,  it  is  laid  down  that  if  the  wife  be  sued  alone  upon  her  contract 
before  marriage,  she  must  plead  her  coverture  in  abatement,  or  bring  error  coram 
nobis.  Here  there  is  nothing  to  shew  that  she  did  not  plead  in  abatement,  and 
that  the  plea  was  found  against  her.]  He  also  referred  to  Lean  v.  Schultz  (2  W, 
Black.  1196). 

Pollock,  C.  B.  We  are  all  (c)  of  opinion  that  the  plea  is  bad.  The  defendant 
may  have  liberty  to  amend  ;  otherwise,  judgment  for  the  plaintiflF. 

Rule  accordingly.(rf) 

[699]  Lindsay  and  Others  v.  Janson.  June  3,  7,  1859. — Declaration  on  a  policy 
of  insurance  on  the  barque  "Shanghai,"  "from  Swan  River  to  Mauritius,  and  for 
thirty  days  after  arrival,"  averring  a  total  loss.  Plea  :  that  the  ship  was  unneces- 
sarily delayed  and  abandoned,  and  deviated  from  her  vovage.  It  was  proved 
that  ships  bound  for  the  Mauritius  loaded  with  cargoes,  generally  speaking,  go 
into  the  harbour  of  Port  Louis.  If  in  ballast  or  seeking  cargo,  it  is  customary 
for  them  to  anchor  at  the  Bell  Buoy,  which  is  a  buoy  in  the  main  ocean,  a  few 
miles  from  the  harbour  itself.  The  "Shanghai"  having  sailed  in  ballast  from 
Swan  River  to  the  Mauritius  on  her  arrival  anchored  at  the  Bell  Buoy  and 
remained  there  fourteen  days,  awaiting  the  arrival  of  money  to  pay  a  bottomry 
bond,  at  the  expiration  of  which  period  she  was  wrecked.  Held,  that  it  was  a 
question  of  fact  for  the  jury  whether  the  ship  had  arrived  at  the  Mauritius. — Per 
Curiam,  the  question  is,  whether  it  was  an  arrival  at  the  place  at  which  ships  of 
her  character  ordinarily  anchor. 

[S.  C.  28  L.  J.  Ex.  315.] 

Declaration  on  a  policy  of  insurance,  whereby  the  plaintiflFs  "caused  themselves  to 
be  insured,  lost  or  not  lost,  at  and  from  Swan  River  to  Mauritius,  and  for  thirty  days 
after  arrival,"  upon  any  kind  of  goods ;  and  also  upon  the  body,  tackle,  apparel,  &c., 
of  and  in  the  good  ship  or  vessel  called  the  "  Shanghai,"  45001.  on  ship  so  valued. 
The  declaration,  after  setting  out  the  policy,  averred,  that  the  ship  sailed  from  the 
Swan  River  on  the  voyage,  that  the  risk  attached,  and  during  its  continuance  and 
before  thirty  days  after  the  arrival  of  the  ship  at  Mauritius,  it  was  by  perils  insured 
against  wholly  lost :  that  the  plaintiffs  were  interested  in  the  subject-matter  of  the 
policy  to  the  value  of  the  monies  insured  thereon,  and  that  all  conditions  precedent, 
&c.,  had  been  fulfilled.     Breach  :  Non-payment. 

Plea.  That  after  the  said  ship  had  sailed  on  her  said  voyage,  and  before  the 
happening  of  the  loss,  the  ship  was  unnecessarily  delayed  in  the  prosecution  of  the 
said  voyage ;  and  was  improperly  navigated  and  taken  out  of,  and  did  then  abandon, 
depart,  and  deviate  from  the  course  of  the  said  voyage.     Issue  thereon. 

At  the  trial,  before  By les,  J.,  at  the  last  Liverpool  Spring  Assizes,  it  appeared  that 
in  the  year  1856  the  barque  "  Shanghai "  sailed  from  London  for  the  Swan  River.     In 

(c)  Pollock,  C.  B.,  Bramwell,  B.,  and  Watson,  B. 

Id)  This  case  was  decided  in  Trinity  Term  1858  (June  7),  but  its  publication  has 
been  delayed  in  consequence  of  the  rule  not  having  been  drawn  up ;  the  Court  having 
intimated  to  the  defendant's  counsel,  that  as  another  point  in  the  same  case  stood  in 
the  paper  for  argument,  he  might,  on  its  being  heard,  inform  the  Court  whether  or 
no  he  elected  to  amend. 
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the  course  of  her  voyage  she  met  with  tempestuous  weather  [700]  and  was  obliged  to 
put  into  the  Mauritius  for  repairs.  The  master  gave  a  bottomry  bond  for  20001., 
payable  within  thirty  days  after  the  arrival  of  the  vessel  at  Port  Louis  in  the  Mauritius. 
The  vessel  proceeded  to  Swan  River,  when  the  policy  in  question  was  effected.  Having 
discharged  her  cargo,  she  sailed  in  ballast  for  the  Mauritius,  and  arrived  on  the  14th 
January,  1857.  She  anchored  at  the  Bell  Buoy,  where  the  master  awaited  the  arrival 
of  money  to  pay  the  bottomry  bond.  The  vessel  remained  at  the  Bell  Buoy  until  the 
28th  of  January,  when  the  usual  signal  was  made  from  the  shore  of  a  change  in  the 
weather,  and  whilst  the  vessel  was  proceeding  out  to  sea,  she  parted  her  cable,  struck 
on  a  coral  reef  and  became  a  total  wreck.  The  Bell  Buoy  is  a  buoy  with  a  bell  on  the 
top  of  it  in  the  open  ocean,  about  a  quarter  of  a  mile  from  the  shore.  It  lies  off  the 
mouth  of  a  narrow  channel  leading  to  the  harbour  of  Port  Louis.  The  anchorage 
there  is  good,  and  in  consequence  of  the  prevailing  trade  winds  is  generally  under  the 
lee  of  the  land.  There  was  evidence  that  it  was  usual  for  vessels  on  their  arrival  at 
the  Mauritius  to  anchor  at  the  Bell  Buoy,  whether  about  to  enter  Port  Louis  or  not ; 
but  it  was  said  to  be  dangerous  to  remain  there  in  the  hurricane  months,  which  are 
from  December  to  April.  There  was  some  evidence  that  the  harbour  was  not  safe  at 
such  times.  Vessels  in  ballast  alvvays  anchored  at  the  Bell  Buoy  in  order  to  save  the 
port  dues.  It  is  the  common  practice  for  ships  arriving  at  the  Mauritius  that  have  to 
wait  for  pratique,  for  American  whalers  coming  to  sell  their  oil  and  get  supplies,  and 
for  vessels  seeking  cargoes  or  calling  for  orders,  to  remain  there.  Pilots  are  taken  on 
board  there.  Vessels  coming  to  the  Mauritius  to  land  a  small  portion  of  their  cargoes 
often  discharge  it  there  into  lighters.  It  is  common  for  ships  to  take  on  board  or  land 
passengers  there  at  all  seasons  of  the  year.  In  answer  to  a  question  [701]  put  on  cross- 
examination,  one  of  the  plaintiffs'  witnesses,  a  captain  who  knew  the  harbour  well, 
stated  that  he  did  not  consider  himself  at  sea  if  he  anchored  outside  the  Bell  Buoy. 
The  defendant's  witnesses  stated  that  they  did  not  consider  it  as  part  of  the  harbour. 

It  was  submitted  on  behalf  of  the  defendant,  first,  that  the  vessel  had  not  arrived 
at  the  Mauritius  within  the  meaning  of  the  policy :  secondly,  that  she  had  stayed  an 
unreasonable  time  outside  the  harbour  so  as  to  amount  to  a  deviation.  The  learned 
Judge  said,  that  the  words  in  the  policy  "  to  the  Mauritius  "  meant  the  same  thing  as 
the  words  in  the  bottomry  bond  "  to  Port  Louis  in  the  Mauritius ; "  because,  if  a  vessel 
is  bound  to  any  country,  it  means  bound  to  some  port  there ;  therefore  the  question 
was  whether  the  Bell  Buoy  was  part  of  the  port  of  Port  Louis.  He  expressed  his 
opinion  that,  taking  the  evidence  to  be  true,  the  question  whether  this  vessel  had 
arrived  was  one  of  law ;  but  he  left  it  to  the  jury  to  say,  first,  whether  the  Bell  Buoy 
was  part  of  the  Mauritius :  secondly,  supposing  it  was  not,  whether  there  was  an 
unusual  and  unreasonable  delay,  looking  at  the  object  which  the  master  had  in  going 
there.  His  lordship  at  the  same  time  intimated  that  in  his  opinion  the  vessel  had 
arrived  at  the  Mauritius,  and  that  under  the  circumstances  there  was  no  unreasonable 
delay.  The  jury  found  a  verdict  for  the  plaintiffs  on  both  points,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him. 

Atherton,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial, 
against  which 

Wilde  and  Blackburn  now  shewed  cause.  First,  the  vessel  had  arrived  at  the 
Mauritius  within  the  meaning  of  the  policy.  If  that  is  question  of  law,  the  opinion  of 
the  learned  Judge  was  in  favour  of  the  plaintiff;  if  it  is  a  [702]  question  of  fact,  it 
was  properly  left  to  the  jury,  and  they  found  that  the  Bell  Buoy  was  part  of  the 
Mauritius.  In  the  case  of  a  policy  on  a  vessel  from  a  foreign  port  to  London,  if  a 
question  arose  as  to  whether  the  vessel  had  arrived  in  London,  that  would  depend  on 
whether  she  had  come  to  the  place  in  the  port  of  London,  where  it  was  usual  for  such 
vessels  on  such  a  voyage  to  remain.  It  is  not  requisite  that  the  vessel  should  go  into 
the  docks.  Here  the  only  object  of  returning  to  the  Mauritius  was  to  pay  the 
bottomry  bond ;  and  there  was  no  reason  why  the  vessel  should  enter  Port  Louis. 
Secondly,  assuming  that  the  Bell  Buoy  is  not  part  of  the  Mauritius,  there  was  no 
unusual  or  unreasonable  delay  so  as  to  amount  to  a  deviation.  It  is  not  the  question 
whether  it  was  prudent,  with  reference  to  the  safety  of  the  vessel,  to  anchor  at  the 
Bell  Buoy  at  that  season  of  the  year;  for  the  mere  negligence  of  the  master  will  not 
discharge  the  underwriters  ;  but  whether,  looking  at  the  surrounding  circumstances, 
there  was  an  unusual  or  unreasonable  delay,  and  the  jury  have  found  that  there 
was  not. 
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Atherton,  Edward  James  and  Mellish,  in  support  of  the  rule.  The  Bell  Buoy  is 
no  part  of  the  harbour  of  Port  Louis.  The  port  is  the  place  in  which  ships  lie  for 
taking  in  cargo,  and,  lying  within  which,  they  become  liable  to  port  dues.  The 
captain,  not  being  supplied  with  money  to  satisfy  the  bottomry  bond,  delayed  going 
into  the  port  as  he  should  have  done,  in  order  that  the  time  might  not  begin  to  run 
on  the  bond.  The  Judge  should  have  directed  the  jury  that  anchoring  outside  the 
harbour  was  unreasonable,  instead  of  telling  them,  as  he  did,  that  in  determining  the 
question  they  might  consider  the  nature  of  the  voyage  and  the  object  the  master  had 
in  going  there.  The  rule  as  to  the  construction  of  written  documents  is  thus  stated 
in  Neilson  v.  [703]  Harford  (8  M.  &  W.  806,  823) :  "  The  construction  of  all  written 
instruments  belongs  to  the  Court  alone,  whose  duty  it  is  to  construe  all  such  instru- 
ments, as  soon  as  the  true  meaning  of  the  words  in  which  they  are  couched,  and  the 
surrounding  circumstances,  if  any,  have  been  ascertained  as  facts  by  the  jury."  The 
moment  the  meaning  of  the  terms  of  art  is  settled,  the  construction  of  the  document 
is  a  matter  of  law  for  the  Court.  The  Court  must  define  what  is  arrival  at  the 
Mauritius.  The  Bell  Buoy  is  in  no  sense  the  Mauritius.  It  is  below  low  water  mark 
on  the  main  ocean.  Every  country  is  considered  to  terminate  below  low  water  in 
the  main  ocean,  except  in  the  case  of  bays,  when  a  line  must  be  drawn  from  headland 
to  headland. (J)  [Bramwell,  B.  Suppose  a  policy  on  a  vessel  bound  for  Deal.  Your 
argument  would  shew  that  no  vessel  ever  did  arrive  at  Deal.]  If  she  arrived  off  Deal 
that  might  be  considered  as  an  arrival  at  Deal,  or  she  might  be  beached.  The  ship 
was  entitled  to  complete  her  voyage.  Suppose  she  had  had  a  cargo,  and  had  been 
insured  till  she  had  arrived  at  the  Mauritius  and  anchored  safely  for  twenty-four  hours, 
"  anchored  safely  "  would  mean  anchored  at  the  ordinary  place  within  the  harbour 
where  vessels  discharge.  The  assured  might  have  selected  any  place  within  the 
harbour  at  which  they  might  have  anchored,  but  if  the  vessel  had  been  lost  twenty- 
four  hours  after  her  arrival  at  the  Bell  Buoy,  the  underwriters  would  have  been 
liable. (o)  Therefore  the  underwriters  had  a  right  that  she  should  proceed  with  all 
con-[704]-venient  speed  to  her  place  of  destination,  and  that  the  risk  should  not  be 
increased  by  delay  in  a  dangerous  position,  such  as  the  Bell  Buoy  was  admitted  to  be 
during  the  hurricane  months.     [Wilde  referred  to  Dalgleish  v.  Brooke  (15  East,  295).] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  The 
question  is  one  of  fact,  and  was  answered  by  the  jury  as  I  should  have  answered  it. 
It  involves  no  proposition  of  law.  Whether  a  vessel  has  arrived  within  a  harbour  is 
purely  a  question  of  fact ;  I  do  not  think  it  can  be  compared  to  the  question  which 
frequently  arises  as  to  the  meaning  of  the  specification  of  a  patent.  The  meaning  of 
a  specification  is  just  as  much  a  matter  of  law  as  the  construction  of  a  will  is.  But 
the  present  question  is  purely  one  of  fact,  as  every  other  question  must  be  which 
involves  an  inquiry  as  to  time  or  place.  In  a  question  of  time,  the  Judge  may  explain 
the  meaning  of  terms,  as  mean  time,  or  solar  time,  or  central  time  (as  in  the  case  of 
railways  which  observe  London  time).  Upon  a  point  of  that  kind  a  Judge  may  be 
called  upon  to  direct  a  jury.  But  this  is  a  question  of  fact ;  and  applying  my  own 
mind  to  it,  I  think  that  the  vessel  had  arrived,  and  that  there  is  no  ground  for 
disturbing  the  decision  of  the  jury. 

Martin,  B.  I  agree  that  the  rule  must  be  discharged.  The  vessel  was  insured 
from  Swan  River  to  the  Mauritius,  and  for  thirty  days  after  arrival.  The  facts  are 
these : — The  Mauritius  is  an  island  having  one  port,  viz.  St.  Louis.  It  appears  that 
ships  coming  loaded  with  cargoes,  generally  speaking,  go  into  the  harbour ;  if  in 
ballast,  seeking  cargo,  it  is  customary  for  them  to  anchor  at  the  Bell  Buoy  a  few  miles 
from  the  harbour  itself.  In  the  present  case  there  was  a  bona  fide  intention  to  go  and 
remain  there  for  that  [705]  purpose  alone.  It  is  clear  that  this  was  an  arrival  at  the 
Mauritius ;  it  was  an  arrival  at  the  place  at  which  ships  of  her  character  ordinarily 
anchor.     Underwriters  must  take  notice  of  the  usual  practices  prevailing  in  such  cases. 

Bramwell,  B.     I  am  of  the  same  opinion.     There  are  two  questions — one  of  law, 

{h)  See  Regina  v.  Cunningham^  Bell,  C.  C.  R.  72. 

(c)  On  this  point  they  referred  to  Dickey  v.  The  United  Insurance  Company, 
11  Johnson's  (American)  Reports,  358.  In  1  Phillips  on  Insurance,  p.  536,  s.  969, 
the  rule  is  thus  stated  : — "  The  risk  on  a  vessel  under  a  policy  to  a  place  generally, 
without  any  provision  as  to  her  safety  there,  terminates  on  the  vessel  being  safely 
anchored  at  her  port  of  destination  in  the  usual  place  and  manner." 
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the  other  of  fact.  If  the  plaintiff  had  demurred  to  a  plea  setting  out  the  circumstances 
leading  to  the  inference  that  the  vessel  had  arrived,  no  judgment  could  have  been 
given  whether  there  was  an  arrival  at  the  Mauritius  or  not,  because  we  could  not 
know  the  fact.  A  question  as  to  the  identification  of  a  place,  or  a  person  named,  is 
a  question  of  fact.  Thus,  it  was  a  question  of  fact  here,  what  was  the  Mauritius.  It 
is  said  that  there  cannot  be  two  sorts  of  arrival  at  the  Mauritius ;  that  some  vessels 
do  not  arrive  until  they  get  into  port.  The  argument  is  ingenious  but  fallacious.  A 
similar  argument  would  apply  to  vessels  coming  to  London.  Probably  an  oyster 
smack  would  not  be  said  to  arrive  till  she  comes  to  the  point  where  she  lands  her 
cargo.  It  may  be  an  arrival  when  she  gets  to  that  place  where  vessels  of  her  class 
usually  anchor.  I  agree  in  the  correctness  of  the  proposition  of  law  stated  by  my 
brother  Martin,  and  wholly  approve  of  the  principles  upon  which  the  jury  decided 
the  question. 

Watson,  B.  This  is  a  mere  question  of  fact.  The  question  is,  what  is  the 
Mauritius  1  That  depends  on  the  usage — not  upon  the  question  of  high  or  low  water 
mark.  The  harbour  is  the  port  of  destination  for  vessels  bound  to  the  Mauritius ; 
but  it  was  proved,  that  arrival  in  the  harbour  is  not  the  only  sort  of  arrival  at  the 
Mauritius. 

Eule  discharged. 

[706]  Jones  v.  AVilliams.  May  26,  1859.— Brewing  utensils,  hops,  &c.,  having 
been  seized  under  a  wairant  of  execution  from  a  County  Court  against  the  goods 
of  R.,  were  claimed  by  one  J.  On  the  5th  of  October  the  bailiff  caused  an  inter- 
pleader summons  to  be  issued,  calling  on  the  parties  to  appear  on  the  18th,  when 
the  claim  would  be  adjudicated  upon.  The  County  Court  judge  decided  that 
the  goods  were  the  property  of  J.  The  goods  having  been  given  up,  J.  com- 
menced an  action  against  the  execution  creditor  for  damages,  for  wrongfully 
depriving  him  of  the  possession  of  the  goods,  by  means  whereof  he  was  prevented 
from  carrying  on  his  trade  as  a  brewer,  alleging  special  damage.  The  Court 
refused  to  interfere  to  stay  the  proceedings  at  the  instance  of  the  defendant. — 
Semble,  that  the  power  to  stay  proceedings,  under  the  9  &  10  Vict.  c.  95,  s.  118, 
is  confined  to  actions  brought  before  the  adjudication  by  the  County  Court  judge. 
— Semble,  that,  if  the  proceedings  on  the  interpleader  summons  constituted  a 
defence  to  the  action,  it  should  have  been  pleaded. 

[S.  C.  28  L.  J.  Ex.  324.] 

T.  Jones  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  all  proceed- 
ings in  this  action  should  not  be  stayed. 

It  appeared  from  the  affidavits,  that  the  defendant,  Williams,  having  recovered 
judgment  against  one  Read  in  the  County  Court  of  Cheshire,  holden  at  Birkenhead, 
a  warrant  of  execution  was  issued  from  the  county  of  Lancashire,  holden  at  Liverpool, 
under  which  some  brewing  utensils,  hops,  &c.,  and  ale  were  seized  upon  the  premises 
in  which  Read  was  carrying  on  business  as  a  brewer,  his  name  appearing  over  the  door 
as  licenced  owner.  Shortly  after  the  execution  had  been  levied,  the  plaintiff  Jones 
claimed  the  goods  seized, — and  the  brewing  utensils,  hops,  &c.,  as  his  own,  having 
been  purchased  by  him ;  and,  as  to  the  ale,  that  it  had  been  manufactured  by  him  and 
his  partner  Read,  but  that  Read,  being  indebted  to  the  partnership,  had  no  interest 
in  the  ale.  On  the  5th  of  October  the  bailiff  caused  to  be  issued  out  of  the  County 
Court  of  Lancashire  an  interpleader  summons,  reciting  that  Jones  had  made  a  claim 
to  the  goods,  and  calling  on  Williams  to  appear  at  a  court  to  be  holden  on  the  18th 
of  October,  when  the  said  claim  would  be  adjudicated  upon.  On  the  hearing  of 
the  interpleader  summons,  the  judge  decided  that  all  the  goods  claimed  by  Jones, 
except  the  ale,  were  his  property,  and  should  be  delivered  up  to  him ;  but  as  to  [707] 
the  ale  the  claim  was  dismissed.  After  the  decision  of  the  case  the  bailiff  withdrew, 
an  arrangement  having  been  made  with  him  that  31.,  the  supposed  profit  on  the  ale, 
should  be  paid  by  Jones  into  his  hands.  A  few  days  afterwards  Williams  was  served 
with  the  writ  of  summons  in  this  action  ;  and  a  declaration  was  subsequently  delivered, 
which  alleged  "  that  the  defendant  wrongfully  deprived  the  plaintiff  of  the  use  and 
possession  of  his  goods,  to  wit,  household  furniture,  brewing  utensils,  &c.,  hops, 
isinglass  and  malt.     By  means  of  which  premises,  and  for  the  want  of  the  said  goods, 
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the  plaintiff  was  hindered  and  prevented  from  exercising  and  carrying  on  the  trade 
and  business  of  a  brewer  which  he  before  then  had  used  and  carried  on  upon  certain 
premises  in  which  the  said  acts  were  committed ;  and  was  prevented  from  brewing 
and  making  divers  large  quantities  of  ale,  porter  and  beer  which  he  might  and  other- 
wise would  have  made,  and  from  selling  and  disposing  of  the  same  at  large  profits ; 
and  thereby  the  plaintiff  lost  divers  customers,  to  wit  Felix  M 'Co will,  &c.,  who  had 
been  used  to  deal  with  him  in  his  said  trade,  and  who  would  otherwise  have  continued 
to  do  so ;  and  other  persons,  to  wit  John  Sharpe,  &c.,  who  would  have  become 
customers  and  dealt  with  the  plaintiff,  refused  to  do  so.  And  thereby  the  plaintiff 
was  deprived  of  divers  gains,"  &c. 

The  defendant  Williams  swore,  that  he  never  personally  interfered  in  the  levy  or 
the  proceedings  thereunder,  but  that  the  levy  and  the  whole  management  of  the 
execution  were  solely  left  to  the  bailiff  of  the  County  Court :  that  the  goods  were 
never  removed  from  the  premises  but  remained  there  as  before :  that  he  never 
interfered  in  stopping  the  trade  or  business  of  the  brewery,  but  he  was  informed,  and 
believed,  that  it  went  on  as  usual ;  and  that  at  the  hearing  of  the  interpleader  no 
claim  was  made  in  respect  of  any  damages  for  the  seizure  of  the  goods,  and  after 
the  [708]  decision  of  the  Court  he  never  in  any  way  interfered  with  the  bailiff  or 
detained  the  goods. 

Milward  now  shewed  cause.  By  the  9  &  10  Vict.  c.  95,  s.  118,  if  any  claim  be 
made  to,  or  in  respect  of  any  goods  taken  in  execution  under  the  process  of  a  County 
Court,  by  any  person  not  being  the  party  against  whom  such  process  has  issued,  it 
shall  be  lawful  for  the  clerk  of  the  Court,  upon  application  of  the  officer  charged  with 
the  execution  of  such  process,  "  to  issue  a  summons  calling  before  the  said  Court  as 
well  the  party  issuing  such  process  as  the  party  making  such  claim,  and  thereupon 
any  action  which  shall  have  been  brought  in  any  of  her  Majesty's  superior  Courts 
of  record,  or  in  any  local  or  inferior  Court,  in  respect  of  such  claim,  shall  be 
stayed  ;  and  the  Court  in  which  such  action  shall  have  been  brought,  or  any 
Judge  thereof,  on  proof  of  the  issue  of  such  summons,  and  that  the  goods,  &c., 
were  so  taken  in  execution,  may  order  the  party  bringing  such  action  to  pay  the 
costs  of  all  proceedings  had  upon  such  action  after  the  issue  of  such  summons 
out  of  the  County  Court ;  and  the  judge  of  the  County  Court  may  adjudicate  upon 
such  claim  and  make  such  order  between  the  parties  in  respect  thereof,  and  of  the 
costs  of  the  proceedings  as  to  him  shall  seem  fit."  First,  the  power  to  stay  does  not 
apply  to  actions  brought  after  the  adjudication  in  the  County  Court.  Secondly,  if 
the  power  to  stay  applies  to  such  actions,  inasmuch  as  the  present  action  is  for  an 
injury  to  the  plaintiff's  business,  by  removing  his  goods  and  stopping  his  trade,  while 
the  claim  before  the  County  Court  was  only  in  respect  of  the  property  in  the  goods, 
this  cause  of  action  is  not  one  upon  which  the  County  Court  judge  has  adjudicated.  The 
cases  of  Foster  v.  Pritchard  (2  H.  &  N.  151)  and  Mercer  v.  Stanbury  (2  H.  &  N.  155) 
are  authorities  that  under  such  circumstances  proceedings  [709]  will  not  be  stayed. 
Winter  v.  Bartholomew  (11  Exch.  701)  arose  under  the  Interpleader  Act  (1  &  2  Wm,  4, 
c.  58,  s.  6),  for  the  relief  of  sheriff's,  which  differs  from  the  9  &  10  Vict.  c.  95,  s.  118, 
inasmuch  as  it  empowers  a  Judge  of  the  superior  Courts  not  only  to  deal  with  the 
question  of  property,  but  to  make  such  rules  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case.  In  Jessop  v.  Crawley  (15  Q.  B.  212), 
where  there  was  an  order  to  stay  proceedings  under  the  9  &  10  Vict.  c.  95,  it  was  not 
suggested  that  there  was  any  damage  beyond  that  of  entering  the  premises  to  seize 
the  goods.  [Martin,  B.  Is  there  any  instance  where  a  plaintiff  has  been  held 
entitled  to  recover  damages  in  trover  beyond  the  value  of  the  goods  ?]  In  Bodley  v. 
Reynolds  (8  Q.  B.  779),  it  was  held  that  damages  might  be  given  for  seizing 
carpenters'  tools,  if  specially  laid  in  the  declaration.  The  special  damage  there  laid 
was,  that  the  plaintiff  was  hindered  from  working  at  his  trade.  The  same  doctrine 
was  recognized  and  acted  upon  by  the  Court  of  Queen's  Bench,  and  afterwards  in  the 
Court  of  Exchequer  Chamber,  in  Wood  v.  Bell  (5  E.  &  B.  772.  See  S.  C.  in  error, 
6  E.  &  B.  355).  In  that  case  there  were  no  pleadings,  but  if  there  had  been  the 
declaration  would  have  naturally  been  in  trover.  [Martin,  B.,  referred  to  Reid  v. 
Fairbanks  (13  C.  B.  692),  Sedgwick  on  Damages,  p.  78,  c.  3,  and  Mayne  on  Damages, 
p.  209.]  In  Davis  v.  Oswell  (7  C.  &  P.  804),  Parke,  B.,  ruled  that  special  damage  might 
be  recovered  in  trover  if  laid  in  the  declaration.  Here  the  cause  of  action  in  the 
declaration  is,  that  for  want  of  the  goods   seized   the  plaintiff  was   hindered   and 
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prevented  from  carrying  on  his  trade  of  a  brewer.  In  Cater  v.  Chignell  (15  Q.  B.  217), 
after  a  decision  of  the  County  Court  judge  in  favour  of  the  claimant,  it  was  held, 
[710]  that  the  claimant  was  entitled  to  proceed  in  an  action  for  special  damage  by 
breaking  and  entering  his  premises.  In  Tinkler  v.  Hilder  (4  Exch.  187),  the  Court 
seemed  to  be  of  opinion  that  the  question  of  damages  might  come  within  the  jurisdic- 
tion of  the  County  Court  judge. 

T.  Jones,  in  support  of  the  rule.  The  claim  in  the  declaration  is  a  claim  in 
respect  of  the  goods.  The  true  construction  of  the  9  &  10  Vict.  c.  95,  s.  118,  is  that 
given  to  it  by  Parke,  B.,  in  Tinkler  v.  Hilder  (4  Exch.  187).  [Martin,  B.  The  power 
to  stay  proceedings  under  that  section  seems  to  be  confined  to  cases  where  the 
action  is  brought  before  the  adjudication  by  the  County  Court  judge.]  Under  the 
Interpleader  Act,  it  is  clear  that  the  Court  will  stay  an  action  brought  by  a  claimant 
who  has  succeeded  in  establishing  his  claim:  Winter  v.  Bartholomew  (II  Exch.  704). 
The  Courts  have  an  absolute  jurisdiction,  which  they  will  exercise.  The  Act  is  purely 
permissive  :  the  party  is  not  bound  to  make  a  claim,  but  if  he  does  so,  he  must  content 
himself  with  the  remedy  which  the  legislature  has  provided  for  him.  The  expression, 
"  every  action  which  shall  have  been  brought,"  refers  to  actions  brought  at  the  time 
of  the  application  to  stay.  [Martin,  B.  If  the  adjudication  by  the  County  Court  judge 
constitutes  a  defence  it  ought  to  be  pleaded.]  That  construction  would  not  carry 
into  effect  the  object  of  the  legislature,  viz.  to  prevent  any  action  being  brought. 
[Watson,  B.  The  words  "  thereupon  any  such  action  which  shall  have  been  brought," 
refer  to  suits  then  existing.]  In  Abbott  v.  Richards  (15  M.  &  W.  194,  197),  which 
was  a  case  under  the  Interpleader  Act,  Rolfe,  B.,  doubted  whether  the  legislature 
intended  that  there  should  be  any  interpleader  at  all,  unless  the  interpleader  disposed 
of  everything,  and  he  [711]  pointed  out  that  there  was  no  analogy  for  allowing  a 
party  to  split  his  claim  into  two  parts.  The  same  principle  of  construction  applies 
to  the  provision  now  under  consideration.  It  may  well  be  that,  if  there  is  a  claim  to 
damages  otherwise  than  "  in  respect  of  the  goods,"  the  plaintiff  may  be  at  liberty  to 
go  on.  In  Cater  v.  Chignell  (15  Q.  B.  212)  the  Court  held  that  the  plaintiff  was  not 
entitled  to  proceed  for  special  damage  by  taking  the  goods.  [Martin,  B.  That  case  is 
against  you.  Mr.  Willes  merely  said  that  he  would  be  content  that  the  averment  of 
special  damage  in  the  second  count  should  be  transferred  to  the  first. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  The 
construction  is  far  too  doubtful  to  warrant  us  in  staying  the  proceedings.  It  may  be 
fairly  contended  that  the  remedy  in  the  superior  Court  is  intended  to  extend  to  all 
complaints  connected  with  the  seizure  of  the  goods,  but  that  the  power  of  the  County 
Court  judge,  who  cannot  inquire  where  title  to  land  is  in  question,  is  less  extensive. 

Martin,  B.  I  am  of  the  same  opinion.  We  ought  to  put  such  a  construction  on 
the  language  of  the  legislature  as  gives  full  effect  to  the  expressions  used,  but  I  think 
that  this  is  a  doubtful  matter.  My  impression  is,  that  the  power  to  stay  proceedings 
extends  only  to  actions  brought  before  the  interpleader  summons  in  the  County  Court, 
and  that  the  question  as  to  the  eff"ect  of  the  adjudication  on  any  action  afterwards 
brought  must  be  raised  by  plea  and  not  by  an  application  to  stay  the  proceedings.  The 
Court  does  not  interfere  summarily  except  the  case  is  clear. 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged  without  costs. 

[712]  Brooks  v.  Hodgkinson  and  Butt.  June  8,  1859. — A  defendant  who  is 
taken  in  execution  under  a  writ  of  ca.  sa.  issued  on  a  judgment  for  less  than  201., 
without  the  order  of  the  Judge  who  tried  the  cause,  may  maintain  an  action  of 
trespass  against  the  plaintiff"  and  his  attorney,  although  the  writ  has  not  been 
set  aside. 

[S.  C.  29  L.  J.  Ex.  93 ;  7  W.  R.  735.     Referred  to,  Clissold  v.  Cratchley, 
[1910]  2  K.  B.  247.] 

Trespass  for  assaulting  and  imprisoning  the  plaintiff". 

Plea.  That  before  the  committing  of  the  trespasses  the  defendant,  W.  Hodgkinson, 
by  the  judgment  of  the  Court  of  Queen's  Bench,  recovered  against  the  now  plaintiff 
131.  2s.,  whereof  the  now  plaintiff"  was  convicted,  &c. ;  and  thereupon,  the  said  judg- 
ment being  in  full  force,  and  the  said  amount  being  justly  due  and  remaining  unpaid, 
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afterwards  and  before  the  said  time  when,  &c.,  the  said  W.  Hodgkinson,  for  having 
satisfaction  of  the  said  judgment,  by  the  defendant  K.  Butt,  as  his  attorney,  caused  to 
be  issued  out  of  the  Court  of  Queen's  Bench  a  writ  of  capias  ad  satisfaciendum,  directed 
to  the  sheriff  of  Hertfordshire,  &c.  The  plea  set  out  the  writ,  which  commanded  the 
sheriff  to  take  the  plaintiff  to  satisfy  the  sum  of  131.  2s.  and  interest,  &c.,  and  justified 
the  imprisonment  of  the  plaintiff  under  the  writ. 

Replication.  That  the  judgment  was  for  a  sum  less  than  201.,  exclusive  of  costs, 
and  was  recovered  after  the  passing  of  an  act  of  parliament  passed,  (fee.  (7  <fe  8  Vict, 
c.  96),  in  an  action  brought  by  the  defendant,  Hodgkinson,  for  the  recovery  of  a  debt 
due  to  him  from  the  now  plaintiff.  That  the  judgment  so  recovered  was,  duly  and 
in  accordance  with  the  rules  and  practice  of  the  Court  of  Queen's  Bench,  for  want  of 
an  appearance  in  the  said  action  by  the  now  plaintiff ;  and  no  order  to  take  or  detain 
the  now  plaintiff  in  execution  upon  the  said  judgment  was  ever  at  any  time  made 
under  or  in  pursuance  of  the  proviso  in  that  behalf  contained  in  the  said  statute. 

Rejoinder.  That  the  said  writ  of  ca.  sa.  at  the  said  time  [713]  when  &c.,  was  in 
full  force  and  was  not  then  or  at  any  other  time  reversed,  annulled,  or  set  aside. 

Demurrer  and  joinder  therein. 

Montague  Smith,  in  support  of  the  demurrer.  The  rejoinder  is  bad.  The  defen- 
dants, having  caused  the  plaintiff  to  be  arrested  under  a  writ  of  ca.  sa.  issued  on  a 
judgment  for  less  than  201.,  are  liable  in  this  action,  although  the  writ  has  not  been 
set  aside.  By  the  7  &  8  Vict.  c.  96,  s.  57,  "  no  person  shall  be  taken  or  charged  in 
execution  upon  any  judgment  obtained  in  any  of  her  Majesty's  superior  Courts,  or  in 
any  County  Court,  Court  of  Requests,  or  other  inferior  Court,  in  any  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  shall  not  exceed  the  sum  of  201., 
exclusive  of  the  costs  recovered  by  such  judgment."  The  59th  section  enables  the 
Judge  who  tried  the  cause  to  order  the  defendant  to  betaken  in  execution,  if  it  appears 
that  he  has  obtained  credit  from  the  plaintiff  under  false  pretences  &c.  The  effect  of 
those  enactments  is  to  abolish  the  writ  of  ca.  sa.  where  the  judgment  is  for  a  sum  not 
exceeding  201.,  and  the  case  is  the  same  as  if  the  plaintiff  had  been  imprisoned  without 
any  writ  having  issued.  The  rule  of  law  is  thus  stated  by  De  Grey,  C.  J.,  in  Barker  v. 
Braham  (3  Wils.  368,  376) : — "  A  sheriff  or  his  officers,  or  any  acting  under  his  or 
their  authority,  may  justify  themselves  by  pleading  the  writ  only,  because  that  is 
sufficient  for  their  excuse,  although  there  be  no  judgment  or  record  to  support  or 
warrant  such  writ ;  but  if  a  stranger  interposes,  and  sets  the  sheriff  to  do  an  execution, 
he  must  take  care  to  find  the  record  that  warrants  the  writ,  and  must  plead  it;  so 
must  the  party  himself  at  whose  suit  such  an  execution  is  made."  In  Collett  v.  Foster 
(2  H.  &  N.  356)  it  was  held  that  the  defendant  was  liable  in  trespass  for  the  act  of 
her  attorney  in  causing  the  plaintiff  [714]  to  be  arrested  under  a  ca.  sa.  issued  on  a 
judgment  upon  a  warrant  of  attorney  under  which  201.  was  not  due,  the  ca.  sa.  having 
been  set  aside  by  a  Judge.  There  judgment  was  signed  for  601.,  so  that  there  was  a 
judgment  which  prima  facie  authorized  the  writ :  here  judgment  was  recovered  for 
131.  only. 

Finder,  contrk.  The  writ  is  not  void,  but  only  irregular,  and  whilst  it  continues 
in  force  operates  as  a  protection  to  all  persons  acting  under  it :  Blanchenay  v.  Burt 
(4  Q.  B.  707).  The  defect  might  have  been  taken  advantage  of  by  writ  of  error : 
Prentice  v.  Harrison  (4  Q.  B.  852),  Com.  Dig.  "Pleader"  (3  B.  1) ;  or  the  ca.  sa.  might 
have  been  set  aside.  In  the  latter  event  trespass  might  have  been  maintained  against 
the  defendant.  In  Barker  v.  Braham  (3  Wils.  368,  376)  there  was  no  judgment  to 
warrant  the  writ ;  for  the  action  was  against  an  administratrix,  and  she  was  taken  in 
execution  without  any  suggestion  that  she  had  been  guilty  of  a  devastavit.  De 
Grey,  C.  J.,  said  that  where  a  judgment  is  set  aside  trespass  will  lie,  "  for  by  the 
vacating  of  the  judgment  it  is  as  if  it  had  never  been,  and  not  like  a  judgment 
reversed  by  error."  The  81st  section  of  the  Irish  Insolvent  Debtors  Act,  3  &  4  Vict. 
c.  107,  enacts,  "that  no  person  who  shall  have  become  entitled  to  the  benefit  of 
that  Act,  &c.  shall  at  any  time  thereafter  be  imprisoned  by  reason  of  the  judgment  so 
as  aforesaid  entered  up  against  him,"  &c.,  but  that,  upon  arrest,  a  Judge  may  release 
him  from  custody ;  and  the  82nd  section  provides,  "  that  after  any  person  shall  have 
become  entitled  to  the  benefit  of  that  Act  by  any  such  adjudication,  no  writ  of  capias 
ad  satisfaciendum,  fieri  facias,  or  other  writ  of  execution  against  the  body,  goods,  or 
chattels  of  such  prisoner,  shall  issue  on  any  judgment,"  &c.  ;  yet  it  has  been  held  that 
trespass  will  not  [715]  lie  against  a  creditor  who  without  malice  sues  out  a  ca.  sa.  upon 
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a  judgment  regularly  obtained  by  hina  against  bis  debtor  after  the  debtor's  discharge 
under  that  Act:  Ewart  v.  Jones  (14  M.  &  W.  774).  In  Parsons  v.  Loyd  (3  Wils.  341) 
the  writ  was  a  mere  nullity,  nevertheless  it  was  set  aside  before  the  action  of  trespass 
was  brought  against  the  party  who  sued  it  out.  Whether  the  writ  be  set  aside  or  not, 
the  sheriff,  and  all  persons  acting  under  him,  may  justify  under  it,  however  irregular, 
provided  it  be  not  void  on  the  face  of  it,  or  did  not  issue  from  a  Court  without  juris- 
diction :  Chit.  Arch.  Prac.  p.  589,  9th  ed.  In  Cameron  v.  Lightfoot{2  W.  Black.  1189), 
where  De  Grey,  C.  J.,  says  "that  for  all  arrests  made  without  lawful  authority  trespass 
and  false  imprisonment  will  lie,"  he  gives  these  instances — "  as  if  there  be  no  writ, 
or  a  void  writ."     He  also  referred  to  Johnson  v.  Harris  (15  C.  B.  357). 

Montague  Smith  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  maintain  this 
action  :  therefore  our  judgment  upon  this  demurrer  must  be  for  the  plaintiff.  It  is 
impossible  to  get  over  the  words  of  the  57th  section  of  the  7  &  8  Vict.  c.  96,  which 
says  that  "  no  person  shall  be  taken  or  charged  in  execution  upon  any  judgment  &c. 
whereon  the  sum  recovered  shall  not  exceed  the  sum  of  201."  Here  the  sum  recovered 
did  not  exceed  201.,  and  therefore  the  defendants  had  no  right  to  take  the  plaintiff 
in  execution.  It  is  not  necessary  to  say  more  than  that,  the  Act  being  express  and 
unambiguous,  we  must  decide  according  to  its  terms. 

Martin,  B.  I  am  of  the  same  opinion.  The  cases  which  have  been  cited  are 
inapplicable.  The  question  [716]  depends  on  the  enactment  of  the  legislature,  and  all 
we  have  to  do  is  to  carry  it  into  effect.  The  legislature  has  said  that  no  person  shall 
be  taken  in  execution  upon  a  judgment  whereon  the  sum  recovered  shall  not  exceed 
201.  The  plain  meaning  of  that  is,  that  he  shall  not  be  imprisoned  under  a  writ  of 
ca.  sa.  issued  on  such  a  judgment.  Then,  if  he  is  imprisoned  contrary  to  law,  he  is 
entitled  to  maintain  an  action  of  trespass  against  the  person  who  has  caused  him  to 
be  imprisoned. 

Bramwell,  B.     I  am  of  the  same  opinion. 

Watson,  B.  It  is  sufficient  to  say  that,  though  the  sheriff  might  justify  under  the 
writ,  the  defendants,  who  have  caused  the  plaintiff  to  be  taken  in  execution,  are  liable 
in  this  action.  In  my  opinion,  the  writ  is  not  merely  irregular,  but  absolutely  void, 
because  it  has  issued  contrary  to  law. 

Judgment  for  the  plaintiff. 

Hickman  v.  Machin.  June  2,  1859.— In  1856,  B.,  a  mortgagor  in  possession,  agreed 
that  he  and  all  necessary  parties  would  execute,  and  the  defendant  agreed  to 
take,  a  lease  of  certain  premises ;  the  defendant,  until  the  lease  should  be  granted, 
to  have  the  use  and  occupation  thereof  as  tenant  from  year  to  year.  There  was 
a  provision  for  payment  of  costs  of  B.  and  the  mortgagees.  The  mortgagees 
assented  to  the  agreement  though  they  were  not  parties  to  it.  The  defendant 
entered  and  paid  rent  to  B.  up  to  Michaelmas  1857.  On  the  ISth  of  December, 
1857,  B.  assigned  to  the  plaintiff.  In  April,  1858,  the  mortgagees  gave  notice 
to  the  defendant  to  pay  the  rent  due  to  them,  but  no  rent  was  in  fact  paid  to 
them  by  the  defendant.  The  plaintiff  sued  for  the  rent  due  from  Christmas 
1857.  Held,  that  the  notice  by  the  mortgagees  to  the  defendant  to  pay  rent  to 
them  was  no  answer  to  the  action  for  the  rent  due  either  before  or  since  the 
notice. 

[S.  C.  28  L.  J.  Ex.  310;  5  Jur.  (N.  S.)  576.     Referred  to,  Underhay  v.  Read, 

1887,  20  Q.  B.  D.  220.] 

Use  and  occupation.  Plea  :  Never  indebted.  The  particulars  claimed  five  quarters 
rent  up  to  Christmas  1858. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Spring  Assizes  at  Warwick,  it 
appeared  that  one  Beager  being  in  possession  of  the  premises,  on  the  10th  of  February 
[717]  1854  mortgaged  his  interest  therein  but  remained  in  possession.  On  the  8th 
of  March,  1856,  he  entered  into  an  agreement  in  writing  with  the  defendant,  Machin, 
whereby  it  was  agreed  that  Beager  and  all  necessary  parties  should  execute,  and  Machin 
agreed  to  take,  a  lease  of  the  premises  for  twenty-five  years  from  the  28th  of  March 
then  next  ensuing :  and  it  was  further  agreed  that  till  the  said  lease  should  be  granted 
Machin  should  have  the  use  and  occupation  of  the  premises  as  tenant  from  year  to 
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year  on  the  terms  thereof.  There  was  a  provision  for  the  payment  of  the  costs  of 
Beager  and  his  mortgagees.  The  mortgagees  were  not  parties  to  the  agreement,  though 
they  were  cognizant  of  and  assented  to  it.  Machin  entered  and  paid  to  Beager  six 
quarters  rent.  On  the  18th  of  June,  1857,  the  mortgagees'  attorney  sent  to  the  defen- 
dant a  draft  lease  in  accordance  with  the  agreement,  making  Beager  and  the  mort- 
gagees parties,  and  reserving  the  rent  to  the  latter.  The  draft  was  afterwards  returned 
but  no  lease  was  executed.  By  indenture,  dated  the  12th  of  December,  1857,  Beager 
assigned  all  his  estate  and  interest  to  the  plaintiff  by  a  deed  reciting  the  mortgage. 
On  the  10th  of  April,  1858,  the  mortgagees  gave  notice  to  the  defendant  to  pay  them 
the  rent  due.     He  had  paid  no  rent  since  Michaelmas  1857. 

Upon  these  facts,  the  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Brewer  having  obtained  a  rule  nisi  to  enter  the  verdict  accordingly,  on  the  grounds 
that  there  was  no  use  and  occupation  by  permission  of  the  plaintiff;  that  the  use  and 
occupation  was  under  a  contract  with  Beager  and  his  mortgagees  and  not  with  the 
plaintiff,  and  that  no  contract  was  proved  between  the  plaintiff  and  the  defendant  to 
enable  the  plaintiff  to  sue, 

[718]  Hayes,  Serjt.,  and  Field  now  shewed  cause.  The  notice  by  the  mortgagees 
cannot  affect  the  right  of  the  mortgagor  against  his  tenant.  The  mortgage  having 
been  prior  to  the  demise  to  the  defendant,  the  defence  amounts  to  a  plea  of  "  nil  habuit 
in  tenementis."  It  is  said  that  the  mortgagees  should  have  been  plaintiffs,  but  the 
agreement  was  between  Beager  and  the  defendant.  The  stipulation  that  all  necessary 
parties  should  join  in  granting  the  lease  does  not  affect  the  agreement  which  is  with 
Beager  alone.  If  the  present  action  cannot  be  maintained  the  defendant  will  escape 
the  payment  of  rent  altogether,  because  he  is  not  liable  for  mesne  profits ;  he  might 
say,  in  answer  to  an  action  of  trespass  brought  by  the  mortgagees  to  recover  them, 
"I  occupied  by  your  licence."  As  long  as  a  tenant  remains  in  possession  he  must  pay 
rent  to  the  party  of  whom  he  took  the  premises.  The  notice  by  the  mortgagees  had 
not  the  effect  of  altering  the  existing  tenancy:  Wilton  v.  Dunn  (17  Q.  B.  294). 
[Martin,  B.  That  case  applies  only  to  rent  due  before  the  notice  by  the  mortgagee. 
It  merely  decides  that  after  the  debt  had  become  due  the  mortgagee's  notice  could  not 
affect  a  vested  right  of  action.  Watson,  B.  Mere  notice  cannot  alter  the  contract  so 
as  to  make  the  defendant  tenant  to  the  mortgagees.  In  the  note  by  Willes,  J.,  to 
Moss  V.  Gallimoi'e  (1  Smith's  Leading  Cases,  p.  479,  4th  ed.),  it  is  said  : — "The  cases 
on  this  subject  might  be  reconciled  to  ordinary  principles,  without  straining  after  any 
peculiar  rule  applicable  to  the  case  of  mortgagor  and  mortgagee,  by  observing  that  a 
tenant  of  the  mortgagor,  whose  tenancy  has  commenced  since  the  mortgage,  may  in 
case  of  an  eviction  by  the  mortgagee  either  actual  or  constructive,  (for  instance,  an 
attornment  to  him  under  threat  of  eviction, (c))  dispute  the  mortgagor's  title  to  [719] 
either  the  land  or  the  rent  (which  is  no  more  than  any  tenant  may  do  upon  an  eviction 
by  title  paramount) ;  and  further,  that  he  may,  although  there  has  been  no  eviction, 
defend  an  action  for  rent  by  proof  of  a  payment  under  constraint,  in  discharge  of  the 
mortgagor's  claim  (a)  (which  right  is  analogous  to  that  of  an  ordinary  tenant  in  respect 
of  payments  on  account  of  rent-charges  and  other  claims  issuing  out  of  the  land  of 
which  examples  are  cited  in  the  note  to  Lampleigh  v.  Brathwait  (1  Smith's  Leading 
Cases,  p.  131,  4th  ed.));  so  that  a  tenant  who  has  come  in  under  the  mortgagor  after 
the  mortgagee,  and  has  neither  paid  rent  to  the  mortgagee  nor  been  evicted  by  him, 
either  actually  or  constructively  before  the  day  of  payment,  cannot  defend  an  action 
by  the  mortgagor  for  that  rent."] 

Brewer,  in  support  of  the  rule.  In  this  case  Beager,  the  mortgagor,  entered  into 
the  agreement  with  the  defendant  as  agent  of  the  mortgagees,  and  on  behalf  of  the 
mortgagees  as  well  as  of  himself.  On  paying  rent  the  defendant  paid  it  not  to  Beager 
alone  but  to  the  mortgagees.  On  the  face  of  the  agreement  it  is  shewn  that  Beager 
was  only  mortgagor.  Churchward  v.  Foi-d  (2  H.  &  N.  446)  is  an  authority,  that  in 
order  to  maintain  the  present  action,  it  is  necessary  to  shew  a  contract  between  the 
plaintiff  and  the  defendant.  Here  there  was  no  such  contract  and  no  occupation 
by  the  plaintiff's  permission.     But  there  was  evidence  that  the  defendant  occupied 

(c)  Eeferring  to  Doe  d.  Higginhotham  v.  Barton,  11   A.  &  E.  314;  Doe  d.  Mayor  of 
Poole  V.  Whitt,  15  M.  &  W.  571.     See  Delaney  v.  Fox,  2  C.  B.  N.  S.  768. 
(a)  Citing  Johnson  v.  Jones,  9  A.  &  E.  809. 
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by  permission  of  the  mortgagees.  On  this  point  he  referred  to  the  judgment  of 
Parke,  B.,  in  Turner  v.  Cameron's  Coalbrook  Steam  Coal  Company  (5  Exch.  932.  See 
p.  937). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  [720]  must  be  discharged. 
The  facts  lie  in  a  narrow  compass.  Beager,  the  mortgagor  in  possession,  entered  into 
an  agreement,  by  which  it  was  provided,  that  the  defendant  should  have  a  lease,  and 
in  the  meantime  hold  as  tenant  from  year  to  year.  Under  this  agreement  the  defen- 
dant entered  and  paid  rent  to  Beager.  Beager  assigned  his  interest  to  the  plaintiff, 
and  thereupon  the  plaintiff  became  the  lessor  and  the  defendant  the  lessee  of  the  tene- 
ment from  year  to  year.  The  mortgagees  appear  to  have  given  notice  to  the  defendant 
to  pay  rent  to  them,  but  no  rent  was  paid.  Notice  by  a  mortgagee  to  a  tenant,  calling 
on  him  to  pay  rent  to  the  mortgagee,  has  not  the  effect  of  an  attornment.  It  has  been 
decided  that  a  mere  notice  amounts  to  nothing :  it  is  no  answer  to  an  action  on  the 
contract  between  the  landlord  and  the  tenant.  Coupled  with  attornment  it  is  in 
substance  equivalent  to  eviction,  because  the  tenant  is  not  bound  to  resist ;  and  in 
such  case  the  tenant  may  plead  eviction.  Here,  however,  the  simple  question  is, 
whether  a  mere  notice  by  the  mortgagees  changes  the  situation  of  the  parties  so  as 
to  prevent  the  assignee  of  the  mortgagor  from  recovering  rent  from  his  tenant,  and 
upon  that  point  the  direction  of  the  learned  Judge  was  right. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  has  been  treated  as  if 
Beager  were  the  plaintiff.  I  give  no  opinion  upon  the  point  whether,  if  a  mortgagor 
leases  land  by  parol,  his  assignee  can  sue  for  rent.  But,  assuming  that  the  plaintiflF 
stands  in  the  same  position  as  Beager,  what  is  the  true  meaning  of  the  contract  ?  Did 
Beager  act  on  his  own  behalf  or  as  agent  for  the  mortgagees  1  I  think  he  acted  on 
his  own  behalf.  The  contract  is  between  him  and  Machin,  and  is  a  contract  on  behalf 
of  Beager  himself.  The  language  of  it  is,  "it  is  agreed  between  the  parties  hereto" 
— [721]  not  between  the  mortgagees  and  Machin.  I  agree  with  my  brother  Hayes 
that  as  long  as  a  tenant  remains  in  possession,  he  must  pay  rent  to  the  person  of  whom 
he  took.  If  the  rule  were  otherwise  it  might  materially  affect  the  title  to  rents.  I 
collect  from  the  language  of  Parke,  B.,  in  Gouldsworth  v.  Knights  (11  M.  &  W.  337. 
See  1  Smith's  Leading  Cases,  p.  66,  4th  ed.),  referring  to  Doe  d.  Higginhoiham  v. 
Barton,{b)  that  he  thought  that  notice  was  equivalent  to  eviction.  That  was  merely 
the  expression  of  an  opinion,  not  a  judgment. 

Bramwell,  B.  The  case  has  been  argued  as  if  Beager  were  the  plaintiff,  and  there 
is  no  doubt  that  he  would  have  been  entitled  to  recover.  I  have  always  understood 
that  in  a  case  like  the  present,  a  defendant  could  only  get  rid  of  the  tenancy  by  shewing 
a  notice  by  the  mortgagee  and  payment  of  rent  to  him,  which  operates  either  as 
determining  his  landlord's  interest  and  so  is  equivalent  to  eviction ;  or,  if  notice  is  given 
and  acted  upon,  it  may  be  considered  an  answer  to  the  claim  for  rent,  in  the  same 
way  as  the  payment  of  any  other  charge  would  be.  But  the  defendant  has  not  paid, 
and  if  the  answer  he  now  makes  were  a  good  one  a  tenant  might  always  say  "  some 
one  else  has  claimed."  Suppose  Beager  had  brought  an  action  and  declared  in  debt 
on  the  demise,  the  defendant  could  not  deny  the  demise  or  his  own  entry  under  it. 
I  think  Beager's  interest  was  capable  of  assignment  in  accordance  with  the  opinion 
of  Parke,  B.,  in  Gouldsworth  v.  Knights  (11  M.  &  W.  337.  See  1  Smith's  Leading 
Cases,  p.  66,  4th  ed.).  Suppose  the  declaration  alleged  that  Beager,  being  seised  in 
fee,  assigned  to  the  plaintiff :  if  the  defendant  pleaded  that  he  was  not  seised,  that 
would  amount  to  "nil  habuit  in  tenementis  :  "  [722]  f^eld  v.  Baxter  (1  H.  &  N.  568). 
If  that  point  had  been  pressed,  I  should  have  had  no  difficulty  in  dealing  with  it. 
Another  point,  viz.  that  the  assignee  of  the  reversion  of  a  parol  lease  cannot  sue  for 
the  rent,  is  disposed  of  by  the  case  of  Standen  v.  Chrismas  (10  Q.  B.  135). 

Watson,  B.  I  agree  that  the  rule  must  be  discharged.  I  give  no  opinion  as  to 
how  far  a  lease  by  estoppel  is  good  so  as  to  enable  the  assignee  of  the  lessor  to  sue. 
That  point  is  not  raised.  I  decide  the  case  on  the  ground  that  the  letting,  if  a  letting 
by  deed,  would  be  good  by  estoppel.  The  mortgagees  have  given  notice  to  the  tenant. 
Is  that  enough  to  determine  the  contract  between  the  landlord  and  the  tenant?  Many 
loose  expressions  are  to  be  found  in  the  books  as  to  the  position  of  a  mortgagor. 
Sometimes  he  is  said  to  be  the  agent  of  the  mortgagee ;  sometimes  to  be  tenant  to 

(b)  3  P.  &  D.  1 94.  In  this  case  it  appears  that  the  defendants  offered  to  prove 
that  rent  had  been  actually  paid  by  them  to  the  mortgagee. 

Ex.  Div.  xin— 33 
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him.     The  case  is  put  upon  the  true  ground  in  the  last  edition  of  Smith's  Leading 
Cases  (vol.  1,  p.  479,  4th  ed.).     The  mortgagor  is  not  a  tenant  at  all;  he  has  no 
interest.     Applying  that  principle  to  the  present  case  there  is  a  lease  good  by  way  of 
estoppel,  and  the  defence  amounts  to  "  nil  habuit  in  tenementis," 
Rule  discharged.  ((?) 

[723]  Howe  v.  Scarrott.  Sharp  v.  Scarrott.  May  28,  1859.— By  marriage 
settlement  real  estates  were  conveyed  to  trustees  in  trust  to  permit  the  wife  to 
receive  the  rents  to  her  sole  use  independently  of  her  husband.  After  the 
marriage  the  husband  let  the  premises  to  tenants,  speaking  of  them  as  property 
in  which  his  wife  was  interested.  The  wife  received  the  rents  during  her  life. 
Held,  that  it  was  a  question  of  fact  in  what  character  the  husband  let  the 
premises,  whether  as  agent  for  the  trustees  or  as  dealing  with  his  wife's  property  ; 
and  that  after  the  death  of  the  wife  the  tenants  were  not  estopped  from  denying 
that  the  husband  had  any  interest,  unless  it  was  found  that  he  let  in  his 
own  name. 

[S.  C.  28  L.  J.  Ex.  325.] 

These  were  actions  of  replevin  tried  before  Crowder,  J.,  at  the  last  Spring  Assizes 
at  Winchester. 

In  Howe  v.  Scarrott  the  plaint  stated  that  the  defendant,  in  a  certain  dwelling 
house,  37  Havant  Street,  took  the  goods  of  the  plaintiff  and  unjustly  detained 
them,  &c. 

Avowries.  First :  The  defendant  well  avows  the  taking  of  the  said  goods  in  the 
said  dwelling  house,  because  the  plaintiff,  during  all  the  time  when  the  rent  herein- 
after mentioned  to  have  been  distrained  for  was  accruing  and  becoming  due,  and  when 
it  became  due,  and  from  thence  until  and  at  the  said  time  when  &c.,  held  and  enjoyed 
the  dwelling  house  in  which  &c.,  as  tenant  thereof  to  the  defendant  under  and  by 
virtue  of  a  certain  demise  thereof  to  the  plaintiff  theretofore  made  by  the  defendant 
and  Eliza  his  wife,  since  deceased,  at  and  under  a  certain  rent,  to  wit  the  yearly  sum 
of  141.,  payable  quarterly,  on  the  25th  of  March,  the  24th  of  June,  the  29th  of 
September,  and  the  25th  of  December  in  each  year,  by  equal  and  even  portions  in 
every  year  during  the  said  tenancy,  and  because  a  large  sum  of  money,  to  wit  71.,  of 
the  rent  aforesaid,  for  two  quarters  of  a  year  ending  on  the  29th  of  September,  1858, 
and  from  thence  until  and  at  the  said  time  when  &c.,  was  due  and  in  arrear  from 
the  plaintiff  to  the  defendant,  the  same  having  accrued  due  after  the  death  of  the 
said  Eliza,  the  defendant  well  avows  the  taking  &c.,  as  a  distress  for  the  said  sum 
of  71.  &c. 

Second  :  That  the  plaintiff,  when  the  rent  distrained  for  was  accruing  and  became 
due,  and  from  thence  &c.,  held  [724]  and  enjoyed  the  dwelling  house  as  tenant  thereof 
to  the  defendant  by  virtue  of  a  demise  to  the  plaintiff  made  by  the  defendant  at  a 
certain  rent,  payable  &c.,  and  because  71.  was  due  and  in  arrear  the  defendant  avows 
the  taking  of  the  goods,  as  a  distress  &c. 

Pleas  in  bar  to  the  first  avowry.  First :  That  the  defendant  did  not  hold  the  said 
dwelling  house,  in  which  &c.,  as  tenant  thereof  to  the  defendant  under  the  said 
supposed  demise.  Secondly :  That  no  part  of  the  said  supposed  rent  was  in  arrear. 
Similar  pleas  were  pleaded  to  the  second  avowry. 

Whereupon  issues  were  joined. 

In  Sharp  v.  Scarrott  the  taking  of  the  goods  which  was  complained  of  was  in  a 
dwelling  house,  14  King  Street,  Kingston,  in  the  parish  of  Portsea. 

The  pleadings  were  similar  to  those  in  Howe  v.  Scarrott. 

At  the  trial  of  Sharp  v.  Scarrott  the  defendant  proved  that,  on  the  25th  of  March, 
1858,  the  plaintiff  and  his  wife  called  on  the  defendant  and  agreed  to  take  the  house 
in  King  Street,  Portsea.  The  rent  asked  was  101.  a  year.  The  defendant  admitted 
that,  the  plaintiflF  wishing  to  take  the  house  at  91.,  he  said  he  and  his  wife  would 
consider  of  it. 

The  plaintiff  proved  that,  prior  to  1844,  the  house  was  the  property  of  Eliza  Bolt, 
and  that,  by  a  settlement  made  on  the  marriage  of  the  defendant  with  the  said  Eliza 

(d)  See  Cuthbertson  v.  Irving,  p.  742. 
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Bolt,  dated  the  8th  of  July,  1844,  it  was,  with  other  property,  conveyed  to  William 
Scott  and  John  Parnell,  their  heirs  and  assigns,  in  trust,  after  the  solemnization  of  the 
marriage,  that  W.  Scott  and  J.  Parnell,  or  the  survivor,  would  assure  the  messuage 
thereby  granted  unto  and  to  the  use  of  such  persons  as  E.  Bolt,  notwithstanding  her 
coverture,  at  any  time  during  the  life  of  the  defendant  and  E.  Bolt  his  intended  wife, 
should  appoint ;  and  until  such  appointment  [725]  upon  trust  that  W.  Scott  and 
J.  Parnell  should  receive  the  rents  when  the  same  should  become  payable,  and  pay 
them  during  the  joint  lives  of  the  defendant  and  E.  Bolt  to  such  persons  as  E.  Bolt 
should,  notwithstanding  her  coverture,  appoint ;  and  in  default  of  such  appointment 
should  pay  such  rents  into  the  proper  hands  of  E.  Bolt,  or  otherwise  permit  her  to 
enjoy  the  same,  for  her  own  sole  and  separate  use  and  benefit,  exclusive  of  the  defen- 
dant. The  plaintiflF  swore  that,  when  he  took  the  house,  the  defendant  told  him  that 
his  wife  had  bought  it  before  her  marriage,  and  that  he  had  no  objection  to  let  the 
house  for  91.  if  the  plaintiff  could  agree  with  Mrs.  Scarrott.  There  were  no  children 
of  the  marriage,  and  the  plaintiflTs  wife,  who  was  illegitimate,  died  in  May,  1858, 
intestate. 

Upon  this  evidence  the  learned  Judge  said  that  he  was  of  opinion  that  the  defen- 
dant had  let  the  house  merely  as  agent,  and  that  there  was  no  estoppel.  Whereupon 
a  verdict  was  entered  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 

In  Howe  v.  Scarrott  the  defendant  proved  that,  after  the  execution  of  the  marriage 
settlement  above  mentioned,  the  defendant  and  his  wife  let  the  hou-se,  37  Havant 
Street  (which  had  been  his  wife's  property  before  her  marriage,  and  which,  subject  to 
a  mortgage  thereon,  was  comprised  in  the  settlement),  to  the  plaintiff  at  141.  a  year. 
No  one  but  the  plaintiff,  the  defendant  and  his  wife  were  present,  and  the  trustees  of 
the  settlement  were  not  mentioned.  The  defendant  said  that  he  assented  to  his  wife's 
receiving  the  rent,  which  she  generally  did,  and  that  after  his  wife's  death  he  demanded 
the  rent  due,  but  the  plaintiff  refused  to  pay  it  to  him.  On  cross-examination,  he 
stated  that  it  was  he  who  let  the  house. 

The  plaintiff's  witnesses  stated  that  it  was  Mrs.  Scarrott  [726]  who  let  the  house 
and  received  the  rent,  and  that  the  defendant  did  not  interfere.  The  learned  Judge, 
after  offering  to  leave  any  question  to  the  jury,  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  the  verdict 
for  him. 

Karslake,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  the  verdict  for  the  defen- 
dant, on  the  ground  that  the  avowries,  or  one  of  them,  were  proved,  and  that  there 
Wits  no  evidence  of  any  letting  by  Mrs.  Scarrott,  or  by  her  and  the  defendant,  as 
agent  or  agents  for  the  trustees ;  that  the  plaintiff  was  estopped  from  denying  that 
there  was  a  letting  to  her  by  the  defendant :  or  for  a  new  trial,  on  the  ground  of  mis- 
direction, the  Judge  having  held  that,  in  letting,  the  parties  letting  acted  as  agents  for 
the  trustees,  and  that  there  was  no  estoppel ;  against  which 

Hayes,  Serjt.,  and  J.  D.  Coleridge  now  shewed  cause.  The  question  is,  whether 
the  defendant  can  claim  rent  which  accrued  after  his  wife's  death.  He  admitted  that 
he  told  the  plaintiff  that  his  wife  was  to  receive  the  rent.  The  defendant  had  no 
title  to  the  rent.  The  trustees  held  in  trust  to  pay  the  rents  into  the  hands  of 
the  wife,  or  to  permit  her  to  receive  them  to  her  separate  use  during  her  life.  In 
letting  the  premises  to  the  plaintiff,  the  parties  were  acting  in  pursuance  of  that  per- 
mission. The  possession  by  the  husband  and  wife  was  in  conformity  with  the  settle- 
ment. The  question  was  simply  one  of  agency.  A  party  who  takes  from  a  cestui 
que  trust  is  at  liberty  to  shew  that  the  cestui  que  trust  let  as  agent  to  the  trustee. 
In  Vallance  v.  Savage  (7  Bing.  595),  in  case  for  injury  to  his  reversion,  the  plaintiff 
declared  that  the  premises  were  in  the  occupation  of  S.  P.  as  tenant  to  him ;  it  was 
held  that  the  allegation  was  sufficiently  proved  by  shewing  that  [727]  S.  P.  had  been 
let  into  possession  by,  and  paid  rent  to,  a  cestui  que  trust,  to  whom  the  plaintiff  was 
trustee.  Suppose  the  trustee  of  a  marriage  settlement  allows  his  cestui  que  trust  to 
let  premises  comprised  in  the  settlement,  he  cannot  treat  the  tenant  as  a  trespasser. 
Even  where,  upon  a  letting  by  deed,  the  husband  and  wife  demise,  and  the  reservation 
of  rent  is  to  the  husband  and  wife  and  the  heirs  of  the  wife,  the  tenant,  after  the 
death  of  the  wife,  may  shew  that  the  husband  has  no  interest:  Hill  v.  Saunders 
(4  B.  &  C.  529).     It  was  a  question  of  fact  under  what  title  the  plaintiff  came  in. 

Montague  Smith  and  Karslake,  in  support  of  the  rule.     The  learned  Judge  said 
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that  he  thought  that  the  letting  was  a  letting  by  the  wife  as  the  agent  of  the  trustees. 
But  the  trustees  never  interfered.  It  must  be  assumed,  as  between  the  defendant 
and  the  plaintiff,  that  the  defendant  was  seised  in  fee.  That  being  so,  the  trustees 
could  not,  by  giving  notice,  alter  the  position  of  the  parties  to  the  contract :  Delaney 
V.  Fox  (2  C.  B.  N.  S.  768).  In  Churchward  v.  Ford  (2  H.  &  N.  446)  a  cestui  que  trust 
let  in  her  own  name ;  it  was  contended  that,  notice  having  been  given  by  the  trustees 
to  the  tenant,  they  had  a  right  to  claim  rent  from  him  :  but  it  was  held  that  they 
could  not  do  so  successfully.  Here  the  trustees  never  claimed,  nor  were  their  names 
ever  mentioned  :  therefore  it  must  be  assumed  that  when  the  defendant  and  his  wife 
let  the  premises  they  did  so  in  virtue  of  some  right,  and  the  plaintiff  was  estopped 
from  denying  that  they  demised  jointly. 

In  Sharp  v.  Scairott,  Karslake  had  obtained  a  similar  rule,  which  he  was  now  called 
upon  to  support. 

[728]  Karslake,  in  support  of  the  rule.  In  the  case  of  Sharp  v.  Scarrott  the 
plaintiflF  dealt  with  the  defendant ;  and,  though  he  talked  of  the  estate  as  one  in  which 
his  wife  had  an  interest,  there  was  no  evidence  that  he  let  as  agent  merely,  and  in 
fact  the  trustees  had  no  legal  estate. 

J.  D.  Coleridge,  contra,  was  not  called  upon  to  argue. 

Pollock,  C.  B.  In  these  cases  separate  plaintiffs  complained  that  the  defendant 
distrained  their  goods.  The  defendant  avowed  as  landlord  ;  the  facts  being  that  the 
property  was  the  separate  property  of  the  wife,  and  that  the  wife  was  dead  before  the 
rent  accrued.  At  the  trial,  the  question  was  not  distinctly  submitted  to  the  jury 
what  was  the  real  contract ;  but  we  are  to  say,  on  a  view  of  all  the  facts,  whether 
there  was  evidence  to  warrant  the  finding.  I  think  that  the  view  taken  by  the  learned 
Judge  was  correct.  Suppose  the  plaintiff,  when  he  took  the  property,  made  inquiries 
as  to  who  was  letting  it.  The  answer  would  have  been  "  We  are  letting,"  that  is,  the 
husband  and  wife.  The  plaintiff  would  have  said,  "  You  cannot  do  that,  because  the 
property  is  vested  in  the  trustees  of  the  settlement."  The  reply  would  have  been, 
"  We  have  the  authority  of  the  trustees."  If  it  is  necessary  to  resort  to  the  trustees, 
there  is  no  doubt  that,  as  a  matter  of  fact,  they  gave  authority.  If  let  without  the 
authority  of  the  trustees,  I  think  it  was  let  as  the  wife's  property  on  behalf  of  both. 

Martin,  B.  In  Howe  v.  Scarrott,  the  wife  being  the  beneficial  owner  of  the  equity 
of  redemption,  the  husband  and  wife  demised  to  the  plaintiff.  The  effect  of  the 
demise  depends  on  a  question  of  fact.  If  it  was  a  demise  by  the  husband,  [729]  an 
estoppel  arises,  and  he  and  the  tenant  are  equally  estopped  from  setting  up  the  real 
state  of  the  title.  But  I  think  it  was  let  by  the  husband  and  wife,  and  in  that  case 
the  estoppel  is  excluded.  On  the  death  of  the  wife,  there  being  no  tenancy  by  the 
courtesy,  the  interest  of  the  husband  ceased  ;  therefore,  whoever  else  may  have  a  title 
to  the  rent,  the  defendant  has  not. 

Watson,  B.  I  agree  that  the  question  is,  was  the  letting  a  letting  by  the  husband 
and  wife,  or  by  the  husband  alone?  On  the  evidence,  the  husband  admitted  to  the 
persons  who  took  the  houses  that  he  held  them  as  the  property  of  his  wife.  It  was 
not  necessary  that  he  should  use  precise  language  as  a  conveyancer  would,  if  he  clearly 
intimated  that  the  property  was  his  wife's.  There  is  the  strongest  evidence  that  the 
trustees  assented  to  the  letting.  A  letting  by  a  cestui  que  trust,  when  the  trustee 
allows  the  cestui  que  trust  to  deal  with  the  property,  is  like  a  letting  by  a  mortgagor 
in  possession.  In  Churchward  v.  Faixi  (2  H.  &  N.  446)  the  effect  of  a  letting  by  a 
cestui  que  trust  is  put  on  the  true  ground.  In  that  case  the  cestui  que  trust  had  let, 
and  the  question  was  whether  the  tenant  occupied  by  the  permission  of  the  trustees, 
but  the  trustees  had  no  title  to  the  property.  In  Vallance  v.  Savage  (7  Bing.  595) 
the  question  of  estoppel  did  not  arise.     Here  there  is  no  evidence  to  raise  an  estoppel. 

Channell,  B.  I  also  am  of  opinion  that  the  rule  must  be  discharged.  The 
property  in  question  was  settled  to  the  separate  use  of  the  defendant's  wife,  who  had 
therefore  an  equitable  estate :  she  and  her  husband  let.  The  question  is,  whether, 
under  these  circumstances,  the  avowry  is  [730]  supported.  I  think  it  is  a  question  of 
fact.  If  the  letting  had  been  a  letting  by  the  husband  alone,  I  should  agree  with  the 
defendant's  counsel  that  an  estoppel  would  have  been  created. 

Rule  discharged. 
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Jane  Birkett,  Executrix  of  John  Birkett,  Deceased  v.  The  Whitehaven  Junction 
Railway  Company.  May  31,  1859. — B.  took  a  ticket  from  Workington  to 
Carlisle  from  the  Whitehaven  Junction  Railway  Company.  In  order  to  arrive 
at  the  platform  at  the  station  at  Maryport  the  trains  pass  over  the  line  of  the 
Maryport  and  Carlisle  Railway.  On  that  line  is  a  self-acting  switch  used  for 
shunting  carriages  into  a  siding.  The  switch  and  siding  were  the  property  of 
the.  Maryport  and  Carlisle  Railway  Company,  but  used  exclusively  by  the  White- 
haven Junction  Railway  Company.  The  switch  is  about  four  yards  from  a  gate 
which  is  on  the  line  of  the  Whitehaven  Junction  Railway  Company,  a  servant  of 
which  Company  was  in  the  habit  of  occasionally  looking  over  the  gate  to  see  that 
the  switch  was  in  proper  order.  It  was  proved  that  all  switches  are  liable  to  get 
out  of  order.  A  train  of  the  Whitehaven  Junction  Railway  coming  slowly  up  to 
the  station,  in  consequence  of  the  points  being  turned  the  wrong  way,  ran  into 
the  siding  and  came  in  collision  with  some  coal  trucks,  whereby  B.  was  killed. 
The  Judge  left  it  to  the  jury  to  say  whether  there  was  negligence  on  the  part  of 
the  Whitehaven  Junction  Railway  Company.  The  jury  found  that  there  was. 
Held,  that  the  question  was  properly  left  to  the  jury  ;  that  there  was  evidence 
of  such  negligence,  and  that,  upon  such  finding,  the  Whitehaven  Junction  Railway 
Company  were  liable,  under  the  9  &  10  Vict.  c.  93,  to  an  action  by  the  personal 
representative  of  B. 

[S.  C.  28  L.  J.  Ex.  348.     Referred  to,  Clarke  v.  West  Ham  Corporation, 
[1909]  2  K.  B.  872.] 

Declaration.  That  the  defendants,  before  and  at  the  time  of  the  happening  of  the 
injury  hereafter  mentioned,  were  common  carriers  of  passengers  by  railway  for  reward 
to  the  defendants  in  that  behalf,  to  wit,  by  a  certain  train  of  carriages  of  the  defen- 
dants, to  wit,  from  Workington  to  Carlisle ;  yet  the  defendants  so  carelessly  and 
negligently  behaved  themselves  in  and  about  the  said  train  and  the  management 
thereof,  and  in  and  about  the  sending  and  forwarding  of  the  said  John  Birkett  on  his 
said  journey  from  Workington  to  Carlisle,  that  owing  to  the  negligence  and  careless- 
ness of  the  defendants,  and  their  bad  management  and  want  of  care  in  respect  of  the 
premises,  the  said  train,  whilst  on  the  said  journey,  ran  against  and  came  into  collision 
with  certain  trucks  and  carriages,  and  the  said  John  Birkett  being  in  the  said  train 
on  the  said  journey,  by  [731]  reason  thereof,  then  received  such  hurts  and  injuries  as 
shortly  after  caused  his  death,  which  happened  within  twelve  calendar  months  before 
the  commencement  of  this  suit,  &c. 

Pleas  (inter  alia).     Not  guilty. 

At  the  trial,  before  Byles,  J.,  at  the  Spring  Assizes  at  Carlisle,  it  was  proved  that 
the  deceased  John  Birkett,  who  was  a  draper  and  kept  a  post  office,  on  the  16th  of 
June,  1857,  took  a  ticket  for  Carlisle  at  the  Workington  Station  on  the  defendants' 
railway.  On  getting  to  Maryport  the  train  ran  off  the  line  into  a  siding,  when  it 
came  into  collision  with  some  coal  waggons  in  consequence  of  a  switch  being  turned. 
The  train  was  going  about  three  miles  an  hour.  The  switch  was  on  the  line  of  the 
Maryport  and  Carlisle  Railway  Company,  who  kept  it  in  repair ;  but  both  the  switch 
and  the  siding  were  for  the  exclusive  use  of  the  defendants.  The  points  were  self- 
acting.  Had  they  been  right,  the  train  would  have  gone  straight  forward  into  the 
station.  John  Armstrong,  the  traffic  manager  of  the  Maryport  and  Carlisle  Railway, 
stated,  that  it  was  "  the  duty  of  one  Hodden,  a  servant  of  the  Whitehaven  Junction 
Railway  Company,  to  open  the  gate  leading  to  the  Maryport  and  Carlisle  Station, 
and  to  attend  to  the  switch  which  was  within  the  Maryport  Station,  about  four  yards 
from  the  gates  which  are  on  the  line  of  the  Whitehaven  Company.  The  switch  was 
under  the  control  of  the  Maryport  and  Carlisle  Railway  Company.  The  Whitehaven 
Railway  Company  paid  rent  to  the  Maryport  and  Carlisle  Railway  Company  for  the 
use  of  the  station  and  switch.  It  was  the  practice  for  Hodden,  the  defendants' 
gateman,  to  look  at  the  switch  and  see  that  it  was  right.  The  switch  was  a  self-acting 
one ;  but  no  points  are  safe  without  a  man  to  attend  to  them."  John  Birkett  died 
of  softening  of  the  brain,  which  the  plaintiff's  witnesses  stated  to  have  been  caused 
by  the  [732]  collision.  It  was  proved  that  he  had  been  in  the  receipt  of  501.  a  year 
from  the  post  office,  and  did  business  amounting  to  35001.   a  year,  the  estimated 
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profit  in  which   was  2101.     After  his  death  it  turned  out  that  he  was  insolvent, 
his  estate  paying  16s.  6d.  in  the  pound. 

The  defendants'  witnesses  proved  that  the  deceased  had  been  in  bad  health  before 
the  accident,  suffering  from  dyspepsia  and  difficulty  of  breathing :  that  in  January, 
1857,  his  memory  had  become  defective  and  his  temper  irritable.  Medical  witnesses 
proved  that  the  symptoms  were  those  of  softening  of  the  brain ;  but  they  admitted 
that  a  blow  on  the  head  might  have  produced  disease  and  softening  of  the  brain. 

On  this  evidence  the  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  the 
collision,  alleged  to  have  been  the  proximate  cause  of  death,  was  caused  by  the  negli- 
gence of  the  defendants.  He  said  that  though  the  switch  was  on  the  line  of  the 
Maryport  and  Carlisle  Railway,  even  had  that  Company  the  care  of  it,  which  was 
not  the  case,  the  defendants  would  have  been  answerable  to  the  plaintiff  for  its 
negligent  management.  If  the  care  of  the  switch  was  entrusted  to  Hodden,  the  man 
stationed  at  the  gates,  and  he  was  the  servant  of  the  defendants,  was  it  negligence 
on  the  part  of  the  defendants  that  Hodden  did  not  take  care  to  see  that  the  switch 
was  right  1  Secondly,  was  the  death  of  the  deceased  caused  by  the  accident  1  If  he 
had  a  fatal  disease  which  would  be  sure  to  kill  him,  but  his  death  was  precipitated 
by  the  collision,  the  defendants  were  liable.  As  to  the  damages :  that  the  plaintiff 
■was  only  entitled  to  recover  for  actual  pecuniary  loss.  If  sound,  the  deceased  might 
have  lived  for  several  years ;  if  unsound  he  would  have  died  in  a  short  time,  or  a  year 
or  two,  and  the  amount  of  damages  would  be  less. 

The  jury  found  a  verdict  for  the  plaintiff,  with  2001.  [733]  damages.  In  answer 
to  further  questions  by  the  learned  Judge ;  first,  whether  there  was  negligence  in  the 
defendants'  servant  not  having  attended  to  the  switch,  they  stated  that  they  were 
not  satisfied  that  there  was  any  one  at  the  switch ;  secondly,  whether  there  was 
negligence  on  the  part  of  the  Whitehaven  Junction  Railway  Company,  they  found 
that  there  was. 

Edward  James,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  for  a  new 
trial,  on  the  ground  that  there  was  no  evidence  of  such  negligence  :  that  the  defendants 
had  no  duty  imposed  upon  them  to  look  after  the  switch,  and  that  the  damages  were 
excessive. 

S.  Temple  and  Crompton  Hutton  now  shewed  cause.  First :  it  is  said  that  there 
was  no  negligence  on  the  part  of  the  defendants,  the  points  having  been  under  the 
control  of  the  Maryport  and  Carlisle  Railway  Company ;  but  even  in  that  case  the 
defendants  are  liable.  [Bramwell,  B.  Would  you  so  contend  if  the  switch  had  been 
entirely  under  the  control  of  the  Maryport  and  Carlisle  Company?  Suppose  that 
Company  had  taken  up  a  rail  a  mile  from  the  junction,  would  the  Whitehaven  Com- 
pany have  been  liable  unless  it  was  shewn  that  they  chose  to  go  on  knowing  that  the 
rail  had  been  taken  up  1  Pollock,  C.  B.  No  doubt,  if  a  person  employs  a  contractor 
to  build  a  bridge,  or  construct  a  wall,  the  responsibility  for  damage  from  negligence 
does  not  attach  to  the  party  employing  the  contractor,  but  to  the  contractor.  But 
when  a  contractor  agrees  to  do  certain  work,  for  instance,  if  he  contracts  to  build  a 
house,  and  then  employs  another,  who  is  liable  for  the  default  of  the  sub-contractor?] 
Here  the  defendants  contracted  to  carry  the  deceased  to  Carlisle,  and  in  order  to  fulfil 
their  contract  they  must  have  a  control  over  the  line  to  Carlisle.  [734]  Where  a 
contract  is  made  by  a  railway  Company  to  carry  a  passenger  from  London  to  some 
distant  place,  if  the  passenger  is  carried  by  the  contracting  Company  over  lines 
belonging  to  other  Companies,  and  an  accident  happens  by  the  default  of  such  Com- 
panies, the  contracting  Company  is  liable  :  they  contract  that  there  shall  be  no  negli- 
gence on  the  part  of  such  other  Companies :  see  per  Rolfe,  B.,  in  Musdiamp  v.  The 
Lancaster  and  Preston  Railway  Company  (8  M.  &  W.  421,  430).  [Bramwell,  B.  If  the 
Maryport  Railway  Company  took  up  a  rail,  knowing  that  the  carriages  of  the 
Whitehaven  Company  were  coming,  an  action  would  lie  against  them  by  every 
passenger  injured.]  The  Whitehaven  Company  undertook  to  do  that  which  the 
Maryport  Company  were  perhaps  bound  to  do :  IVilhy  v.  The  West  Cornwall  Railway 
Company  (2  H.  &  N.  703).  [Bramwell,  B.  A  carrier  who  undertakes  to  carry  goods 
and  passengers,  in  the  case  of  injury  to  passengers,  is  only  liable  for  negligence  ;  but 
he  is  liable  for  not  carrying  goods  .safely,  even  without  negligence.]  Secondly,  there 
was  evidence  for  the  jury,  and  they  in  effect  found  that  the  switch  was  under  the 
direction  of  the  defendants.  It  was  the  duty  of  the  defendants  to  employ  a  man 
to  look  after  it.     They  were  entitled  to  do  so  because  they  paid  rent  for  the  station, 
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including  the  switch.  It  was  proved  that  the  Maryport  and  Carlisle  Eailway  Company 
never  had  any  one  to  look  after  the  switch :  the  evidence  was,  that  the  man  at  the 
gates  leading  to  the  Maryport  Station  looked  to  it.  [Brarawell,  B.  If  one  railway 
Company  runs  its  trains  over  the  line  of  another,  and  has  notice  that  there  is  danger 
at  a  particular  point,  the  Company  should  employ  a  man  to  look  out.  It  must  be 
assumed  that  some  one  was  guilty  of  negligence ;  primS,  facie  it  was  the  man  at  the 
switch.]  The  danger  arose  [735]  from  the  switch,  which  was  only  used  by  the  defen- 
dants, being  out  of  order.  Whether  the  defendants'  undertaking  bound  them  to  have 
a  man  there  or  not,  or  the  points  were  self-acting  and  not  in  order,  it  was  the  defen- 
dants' own  act  which  sent  the  train  into  the  siding.  They  had  a  servant  at  the  gates 
within  sight  of  the  switch,  who  might  and  ought  to  have  looked  after  it. 

Edward  James  and  Overend,  in  support  of  the  rule.  The  learned  Judge  ruled 
that  it  was  the  duty  of  the  defendants  to  take  care  of  the  switch.  If  he  was  wrong 
in  that,  he  was  wrong  in  leaving  the  question  of  negligence  to  the  jury.  The  action 
under  the  9  &  10  Vict.  c.  93,  is  not  founded  on  the  contract  to  carry,  but  upon  the 
negligence,  and  should  have  been  brought  against  the  Maryport  and  Carlisle  Railway 
Company  as  owners  of  the  line  and  switch,  the  defect  in  which  caused  the  accident. 
That  Company  would  have  been  responsible  upon  the  principle  on  which  Parnahy  v. 
The  Lancaster  Canal  Company  (11  A.  &  E.  223,  230)  and  Manley  v.  The  St.  Helen's 
Canal  and  Railway  Company  (2  H.  &  N.  840)  were  decided.  The  Maryport  and 
Carlisle  Railway  Company's  Act  empowers  any  person  to  travel  on  the  line  on  pay- 
ment of  tolls ;  the  railway  is  therefore  a  public  highway.  The  89th  section  of  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  which  is  incorporated 
in  the  Whitehaven  Junction  Railway  Company's  Act,  provides  that  the  Company, 
as  carriers,  shall  not  be  liable  to  any  greater  extent  than  stage  coach  proprietors  or 
common  carriers  would  be  liable.  The  Maryport  and  Carlisle  Railway  Company 
would  have  been  responsible  to  any  person  lawfully  travelling  on  the  line.  The 
contract  of  a  passenger  with  the  defendants  would  not  affect  his  [736]  right  to  sue 
the  Maryport  and  Carlisle  Company:  Dalyell  v.  Tyrer  (El.  Bl.  &  El.  899).  The 
defendants  contracted  in  two  capacities — as  carriers  and  as  proprietors  of  the  entire 
line  of  railway.  As  to  their  own  line,  they  may  have  contracted  that  it  should  be  in 
proper  order ;  that  is  a  matter  under  their  own  control.  But  they  do  not  so  contract 
as  to  the  line  of  another  Company  over  which  they  have  merely  power  to  run.  Here 
the  defendants  had  nothing  to  do  with  the  switch,  which  was  on  the  line  and  under 
the  control  of  the  Maryport  and  Carlisle  Railway  Company.  No  doubt,  if  the  man 
stationed  at  the  gate  for  the  purpose  of  looking  after  it  had  seen  anything  wrong,  he 
would  have  put  the  switch  right ;  but  whatever  he  did  would  not  have  been  as  the 
servant  of  the  defendants,  but  as  a  mere  volunteer.  [Bramwell,  B.  After  the 
verdict,  it  must  be  taken  that  self-acting  points  are  liable  to  get  out  of  order,  and  that 
the  defendants  knew  it.  Were  they  not  then  bound  to  see  that  they  were  right 
before  coming  over  them "?] 

Pollock,  C.  B.  The  rule  must  be  discharged.  Many  points  were  discussed  on 
the  argument  upon  which  I  do  not  think  it  necessary  to  give  an  opinion.  It  was 
argued,  on  behalf  of  the  plaintiff,  that  a  railway  Company  carrying  passengers  over 
the  line  of  another  Company  is  responsible  for  any  accident  that  may  happen  in  con- 
sequence of  the  negligence  of  such  other  Company.  On  that  point  I  give  no  opinion. 
The  rule  must  be  discharged,  on  the  ground  that  the  question  of  negligence  was  left 
to  the  jury  and  found  by  them  against  the  defendants.  The  conclusion  arrived  at  by 
the  jury  appears  to  have  been  well  founded,  and  not  open  to  any  objection.  As  to  the 
question  of  damages  there  is  no  ground  for  interfering  with  the  verdict.  There  is  no 
[737]  evidence  that  the  plaintiff  was  unfit  to  travel.  A  man  may  be  in  such  a  state 
of  disease  that  he  ought  not  to  venture  into  the  streets  at  all ;  and  a  person  who 
travels  on  a  railway  should  be  fit  for  the  journey.  But  there  is  nothing  to  lead  to  the 
inference  that  the  deceased  was  in  such  a  state  as  to  be  unfit  for  the  journey, 

Martin,  B.  I  agree  that  the  rule  must  be  discharged.  I  give  no  opinion  on  the 
question  whether  the  Maryport  and  Carlisle  Railway  Company  are  liable  to  the 
plaintiff.  The  plaintiff  took  a  ticket  for  Carlisle  from  the  Whitehaven  Junction 
Railway  Company.  It  was  the  duty  of  that  Company  to  take  care  to  carry  the 
deceased  safely.  In  consequence  of  a  defect  in  the  switch  there  was  a  collision.  If 
there  was  negligence  in  not  attending  properly  to  the  switch  the  defendants  are  liable, 
because  one  of  the  obligations  which  the  defendants  undertook  was  care  in  passing 
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over  that  which  was  known  to  be  dangerous.  The  possible  liability  of  the  Maryport 
and  Carlisle  Railway  Company  has  no  bearing  on  the  question.  The  learned  Judge 
thought  that  it  was  the  duty  of  the  man  stationed  at  the  gates  to  take  care  of  the 
switch  :  he  did  not  decide  it  as  matter  of  law,  but  left  it  to  the  jury  as  a  question  of 
fact.  The  jury  seem  not  to  have  agreed  Avith  him,  but  to  have  thought  that  there 
was  negligence  on  the  part  of  the  defendants  in  not  having  a  man  to  look  after  the 
points. 

Bramwell,  B.  I  agree  that  the  rule  must  be  discharged  for  the  reasons  given  by 
my  lord.  It  is  conceded  that  there  was  negligence  on  the  part  of  somebody  ;  and  that 
such  negligence  was  with  reference  to  the  points  which  ought  to  have  been  looked 
after  by  someone.  There  was  danger  in  coming  over  them  without  extraordinary 
precautions,  and  the  defendants,  not  having  taken  such  precautions,  were  [738]  guilty 
of  negligence.  Therefore  I  think  that  the  question  was  rightly  decided,  on  the 
ground  that  the  defendants  brought  their  train  where  the  points  were  not  looked 
after,  knowing  there  was  danger  in  doing  so.  As  to  the  point,  whether  a  railway 
Company  undertakes  for  the  safety  of  other  lines  over  which  their  trains  travel,  I  give 
no  opinion. 

Watson,  B.,  concurred. 

Rule  discharged. 


M'Kewan,  Public  Officer,  &c.  v.  Rolt.  June  16,  1859. — Under  the  51st  section 
of  the  Common  Law  Procedure  Act,  1854,  interrogatories  may  be  administered 
to  the  public  officer  suing  on  behalf  of  a  banking  Company,  carrying  on  business 
in  copartnership,  under  the  7  Geo.  4,  c.  46. 

[S.  C.  28  L.  J.  Ex.  380 ;  5  Jur.  (N.  S.)  714 ;  7  W.  R.  601.] 

Garth  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  interrogatories 
should  not  be  exhibited  to  him,  pursuant  to  the  51st  section  of  the  Common  Law 
Procedure  Act,  1854. 

The  plaintiff  sued  as  the  Public  Officer  of  the  London  and  County  Banking 
Company,  united  in  copartnership,  for  the  purpose  of  carrying  on  the  business  of 
bankers,  pursuant  to  7  Geo.  4,  c.  46. 

W.  G.  Harrison  now  shewed  cause.  The  public  officer  of  a  banking  Company, 
carrying  on  business  under  7  Geo.  4,  c.  46,  is  merely  the  nominal  plaintiff — not  "  the 
opposite  party  "  within  the  meaning  of  those  words  in  the  51st  section.  That  section 
makes  provision  for  administering  interrogatories  to  the  officer  of  a  corporation  when 
a  corporation  is  party  to  a  suit ;  but  such  a  banking  Company  is  not  a  corporation. 
The  shareholders  are  the  real  parties  to  the  suit,  and  the  public  officer  is  a  mere 
nominal  plaintiff  whom  the  legislature  enabled  to  sue,  to  avoid  the  inconvenience 
which  would  result  if  all  the  shareholders  [739]  were  named  in  the  proceedings.(a) 
[Martin,  B.  The  plaintiff  is  a  party  to  the  suit ;  one  proof  of  which  is,  that  execution 
may  issue  against  him  without  a  scire  facias,  if  he  is  a  shareholder. (&)  My  impression 
is,  that  interrogatories  might  be  delivered  both  to  the  plaintiff  on  the  record  and  to 
the  other  members  of  the  copartnership.] 

Garth,  who  appeared  in  support  of  the  rule,  was  not  called  on. 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  rule  must  be  absolute. 

Rule  absolute. 


Batson  v.  King.  June  16,  1859. — One  Dalton  wanting  money,  he  and  the  defen- 
dant applied  to  the  plaintiff  to  draw  a  bill,  to  be  accepted  by  Dalton  and  indorsed 
by  the  defendant,  and  the  defendant  promised  the  plaintiff  that  he  should  not 
be  called  upon.  The  jury  found  that  Dalton  and  the  defendant  were  both 
principals  in  the  transaction  :  Held,  that  the  plaintiff,  having  paid  the  bill,  was 

(a)  He  referred  to  Chapman  v.  Mihain,  5  Exch.  61,  and  I'he  Bank  of  Australasia 
V.  Harding,  9  C.  B.  661. 

{b)  Harwood  v.  Law,  7  M.  &  W.  203. 
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entitled  to  recover  the  amount  without  proof  of  a  promise  in  writing  under  the 
4th  section  of  the  Statute  of  Frauds. 

[S.  C.  28  L.  J.  Ex.  327.] 

Action  for  money  paid.     Plea  :  Never  indebted. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  in  Easter  Term,  it 
was  proved  that  one  Dalton  wanting  to  raise  money  to  commence  business  as  a  betting 
house  keeper,  one  Brittain  agreed  to  advance  the  money  on  the  security  of  a  bill 
drawn  by  the  plaintiff,  accepted  by  Dalton  and  indorsed  by  the  defendant ;  to  which 
the  plaintiff  agreed  to  become  party  on  the  defendant's  promise  that  he  should  not  be 
called  on  to  pay.  When  the  bill  became  due  the  plaintiff  was  compelled  to  pay  it. 
The  defendant's  counsel  [740]  objected  that  this  promise  was  within  the  4th  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  and  cited  Green  v.  Cresswell  (IDA.  &  E.  453). 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the  defendant  was  liable  jointly 
with  Dalton  as  principal,  and,  the  jury  having  answered  the  question  in  the  affirmative, 
he  reserved  leave  to  the  defendant  to  move  to  reduce  the  verdict  by  one  half. 

Huddleston,  in  this  term  (May  28),  moved  accordingly.  As  to  one  half  the 
amount  paid  by  the  plaintiff,  he  cannot  recover  it  as  contribution,  but  only  on  the 
special  promise  of  the  defendant  to  indemnify  him  against  the  default  of  Dalton. 
[Channel!,  B.  You  would  say  that  if  the  obligation  arises,  not  from  the  position  of 
the  party  as  a  surety  called  on  to  pay,  but  from  an  express  promise,  it  is  within  the 
statute.]  In  Green  v.  Cress^oell  (10  A.  &  E.  453)  it  was  held  that,  if  a  person  becomes 
bail  for  a  stranger  in  consideration  of  another's  request  and  of  the  latter  promising  to 
indemnify  the  former  against  the  consequences,  no  action  lies  upon  such  promise, 
unless  it  be  in  writing  under  the  statute.  [Pollock,  C.  B.  If  a  man  says  to  another, 
"  If  you  will  at  my  request  put  your  name  to  a  bill  of  exchange  I  will  save  you 
harmless,"  that  is  not  within  the  statute.  It  is  not  a  responsibility  for  the  debt  of 
another.  It  amounts  to  a  contract  by  one,  that  if  the  other  will  put  himself  in  a 
certain  situation  the  first  will  indemnify  him  against  the  consequences.  In  Green  v. 
Cresswell  (10  A.  &  E.  453),  Lord  Denman  pointed  out  a  distinction  between  that  case 
and  one  where  the  defendant  is  a  co-surety.  I  do  not  think  that  the  case  itself  was 
rightly  decided.  Martin,  B.  If  the  argument  for  the  defendant  were  well  founded, 
it  would  apply  to  all  cases  of  joint  suretyship.  In  Reynolds  v.  Doyle  (1  Man.  &  G.  753) 
it  was  held,  that  the  implied  promise  by  a  person  who  requests  [741]  another  to  lend 
bis  acceptance,  to  indemnify  him  against  the  consequences  of  nonpayment,  was 
binding ;  and  that  the  Statute  of  Limitations  ran  from  the  time  of  the  payment  of 
the  money.] 

A  rule  nisi  having  been  granted,  Joyce  now  appeared  to  shew  cause,  but  the  Court 
called  on 

Finlason,  to  support  the  rule.  The  defendant's  liability  was  collateral  to  that  of 
Dalton,  the  acceptor,  who  would  be  bound  in  the  first  instance  to  indemnify  the 
plaintiff,  the  accommodation  drawer.  Therefore  the  promise  of  the  defendant  was 
to  answer  for  the  default  of  another,  viz.  Dalton,  the  acceptor. 

Martin,  B.  The  rule  must  be  discharged.  As  between  the  holder  of  the  bill  of 
exchange  and  the  parties  whose  names  were  on  it,  Dalton  as  acceptor  was  primarily 
liable,  and  the  drawer  and  indorser  stood  in  the  relation  of  sureties  for  him.  But  as 
between  the  parties  it  may  always  be  proved  what  is  the  real  nature  of  the  transaction. 
As  between  themselves  Dalton  and  the  defendant  were  the  real  principals.  The 
plaintiff,  having  paid  the  bill,  had  a  right  to  sue  the  defendant  for  money  paid  to  his 
use.  The  Statute  of  Frauds  has  no  application  to  the  case ;  and  the  question  in 
Gi'een  v.  Cresswell  did  not  arise  here.  It  might  have  been  otherwise  if  Dalton  had  been 
entirely  separate  from  the  defendant  and  the  plaintiff  had  become  responsible  for 
Dalton,  upon  the  defendant's  promise  to  indemnify  him.  Dalton  and  the  defendant 
being  both  principals,  the  only  answer  which  the  defendant  had  was  by  a  plea  in 
abatement  for  the  non-joinder  of  Dalton. 

Pollock,  C.  B.,  and  Watson,  B.,  concurred. 

Rule  discharged. 


Ex.  Div.  xni  — 33* 
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[742]    Trinity  Vacation,  23  Vict. 

CUTHBERTSON  V.  Irving.  June  24,  1859. — If  any  estate  or  interest  passes  from  a 
lessor,  or  his  real  title  is  shewn  upon  the  face  of  the  lease,  there  can  be  no 
estoppel. — If  a  lessor  has  no  title,  and  the  lessee  be  evicted  by  title  paramount, 
he  may  plead  that  as  a  defence  to  an  action  by  the  lessor. — But  so  long  as  a  lessee 
continues  in  possession  under  the  lease,  he  cannot  set  up  any  defence  founded 
upon  the  fact  that  the  lessor  "nil  habuit  in  tenementis;"  and  upon  the  execution 
of  the  lease  there  is,  in  contemplation  of  the  law,  created  in  the  lessor  a  reversion 
in  fee  simple  by  estoppel  which  passes  by  descent  to  his  heir  and  by  purchase  to 
his  assignee  or  devisee,  who  may  sue  on  the  covenants  in  the  lease. — J.  B.,  being 
mortgagor  in  possession,  on  the  22nd  of  February,  1848,  by  indenture,  executed 
by  him  and  the  defendant,  demised  to  the  defendant  certain  premises  for  seven 
years  at  a  yearly  rent.  The  lease  contained  a  covenant  by  the  defendant  with 
B.,  his  heirs  and  assigns,  to  repair  the  premises,  J.  B.  finding  iron  and  wood  for 
that  purpose.  On  the  2nd  of  February,  1854,  J.  B.  executed  an  indenture, 
whereby,  after  reciting  that  the  premises  were  mortgaged  and  that  he  had  sold 
the  equity  of  redemption  to  the  plaintiff,  he  "granted,  bargained  and  sold, 
aliened,  released  and  surrendered  the  premises,  and  all  his  estate,  right  and  title, 
both  at  law  and  in  equity  therein,  to  the  plaintiff;  to  have  and  to  hold  to  him, 
his  heirs  and  assigns,  for  ever."  The  defendant  paid  rent  to  J.  B.  until  the 
execution  of  this  indenture,  and  after  that  time  to  the  plaintifi'.  The  plaintiff 
sued  the  defendant  for  a  breach  of  the  covenant  to  repair ;  and  the  declaration, 
after  stating  the  lease  and  covenant,  alleged  that  J.  B.  by  deed  assigned  the 
premises  to  the  plaintiff;  whereby  the  reversion  thereof,  subject  to  the  term 
created  by  the  lease,  vested  in  him.  The  defendant  pleaded,  secondly,  that  J.  B. 
did  not  assign  the  premises  to  the  plaintiff;  nor  had  he  at  the  time  of  making  of 
the  lease  any  reversion  of  and  in  the  premises;  nor  did  any  reversion  in  the 
premises  come  to  the  plaintiff.  Fourthly,  that  J.  B.  did  not  nor  woUld,  nor  did 
nor  would  the  plaintiff,  find  iron  and  wood,  as  in  the  covenant  mentioned. — Held, 
that  the  plaintiff  was  entitled  to  have  the  verdict  on  the  second  plea  entered  for 
him,  for  the  defendant  was  estopped  from  disputing  that  J.  B.  was  seised  of  an 
estate  in  reversion ;  and  as  there  were  apt  woids  in  the  assignment  to  convey  a 
legal  estate  in  fee  in  reversion  to  the  plaintiff,  the  estoppel  continued  in  his  favour, 
notwithstanding  the  assignment  to  him  shewed  the  want  of  title,  and  consequently 
he  might  sue  on  the  covenants  in  the  lease  as  assignee  of  the  reversion. — Held 
also,  on  demurrer  to  the  fourth  plea,  that  it  was  bad ;  and  that,  although  the 
declaration  was  informal  for  not  alleging  that  J.  B.  was  seised  of  some  estate 
which  by  assignment  would  pass  to  the  plaintiff  as  assignee,  yet  sufficient  appeared 
in  the  declaration  to  shew  that  the  plaintiff  claimed  to  be  assignee  of  an  estate  in 
reversion,  and  therefore,  formerly,  the  objection  would  only  have  been  open  (if 
at  all)  on  special  demurrer ;  and  now  the  remedy  was  by  an  application  under 
the  52nd  section  of  the  Common  Law  Procedure  Act  1852. 

[S.  C.  28  L.  J.  Ex.  306 :  affirmed  1860,  6  H.  &  N.  135.     Referred  to.  Onward 
Building  Society  v.  Smithsm,  [1893]  1  Ch.  7.] 

Covenant.  The  declaration  stated  that,  by  an  indenture  made  between  John 
Biglands  of  the  first  part,  the  defendant  of  the  second  part,  and  William  Irving  of 
the  third  part,  the  said  John  Biglands  demised,  leased  and  to  farm  let  unto  the 
defendant  certain  lands,  and  also  a  certain  water  corn  mill,  called  Birkby  Mill,  with 
all  and  singular  [743]  the  going  gear  and  machinery  thereto  belonging  and  then  used 
therewith,  for  a  term  of  seven  years,  which  has  since  expired,  at  a  certain  annual  rent 
of  901.  And  the  defendant  did  thereby,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  with  the  said  John  Biglands,  his  heirs  and  assigns,  that  he  the 
defendant  would  from  time  to  time  during  the  continuance  of  that  demise,  at  his  or 
their  own  costs  and  charges,  repair,  support,  maintain  and  keep  the  said  water  corn 
mill,  brickwork,  &c.,  machinery  and  going  gear  to  the  said  mill  belonging,  in  good, 
substantial  and  tenantable  repair,  order  and  condition ;  the  said  John  Biglands,  his 
heirs  and  assigns,  finding  iron  and  wood  for  that  purpose,  and  the  defendant  finding 
workmanship  (damage  by  fire  and  flood  only  excepted) ;  and  in  such  repair,  order  and 


4H.&N.  744.  CUTHBERTSON    t^.  IRVING  1035 

condition  should  and  would  leave  and  deliver  up  the  same  to  the  said  John  Biglands, 
his  heirs  and  assigns,  at  the  expiration  or  other  sooner  determination  of  that  demise. 
And  the  said  John  Biglands  afterwards,  and  during  the  said  term,  by  a  certain  deed 
by  him  duly  made  in  that  behalf,  assigned  the  premises  in  the  said  indenture  com- 
prised to  the  plaintiff,  whereby  the  reversion  thereof,  subject  to  the  said  term,  came 
to  and  vested  in  the  plaintiff.  And  although  the  plaintiff  has  always  since  that  time 
performed  all  things  and  conditions  precedent  on  his  part  to  be  performed,  and  all 
things  and  conditions  precedent  to  the  defendant's  liability  hereinafter  mentioned 
always  took  place  and  were  done,  and  no  damage  happened  by  lire  or  flood,  yet  the 
defendant  did  not  nor  would,  during  the  said  term,  repair,  support,  maintain  or  keep 
the  said  mill  works  in  good,  substantial  and  tenantable  repair,  order  and  condition,  or 
in  such  repair,  order  and  condition  leave  and  deliver  up  the  same  to  the  plaintiff  at 
the  expiration  of  the  said  demise,  according  to  his  said  covenant.  And  the  plaintiff 
says  that  the  said  mill  works  were,  after  the  said  reversion  [744]  came  to  him  as 
aforesaid,  and  until  and  at  the  end  of  the  said  term,  and  until  the  same  were  delivered 
up  as  hereinafter  mentioned,  suffered  to  be,  and  were  left  by  the  defendant,  in  a  bad 
and  ruinous  condition,  and  greatly  prostrate,  dilapidated  and  spoiled  for  want  of  the 
due  keeping  and  performing  by  the  defendant  of  his  said  covenant.  There  were  also 
breaches  alleging  that,  after  the  reversion  came  to  the  plaintiff,  parts  of  the  machinery 
and  gear  were  pulled  down  by  the  defendant ;  and  that  the  defendant  did  not  deliver 
up  possession  of  the  mill  until  two  months  after  the  expiration  of  the  term. 

Second  plea.  That  the  said  John  Biglands  did  not  assign  the  premises  in  the 
said  indenture  comprised  to  the  plaintiff;  nor  had  the  said  John  Biglands,  at  the  time 
of  the  making  of  the  said  lease,  any  reversion  of  and  in  the  said  premises ;  nor  did 
any  reversion  in  the  premises  come  to  or  vest  in  the  plaintiff. 

Fourth  plea.  As  to  so  much  of  the  declaration  as  relates  to  the  covenant  to  repair, 
support,  maintain  and  keep  in  good,  substantial  and  tenantable  repair,  order  and 
condition ;  the  said  John  Biglands,  his  heirs  and  assigns,  finding  iron  and  wood  for 
that  purpose ;  and  in  such  repair,  order  and  condition  to  leave  and  deliver  up  the 
same,  and  the  breaches  in  respect  thereof :  the  defendant  says  that  the  said  John 
Biglands  did  not  nor  would,  nor  did  nor  would  any  of  his  heirs  or  assigns,  nor  did 
nor  would  the  plaintiff,  find  iron  and  wood  as  in  the  said  covenant  mentioned  and 
provided,  but  made  default  therein. 

The  plaintiff  joined  issue  on  the  second  plea,  and  demurred  to  the  fourth. 

The  issues  in  fact  came  on  for  trial  before  Byles,  J.,  at  the  Cumberland  Spring 
Assizes,  1859,  and  were,  together  with  the  issue  in  law  raised  by  the  demurrer, 
referred  to  an  arbitrator,  with  power  to  state  a  special  case  for  the  [745]  opinion  of 
this  Court.     At  the  request  of  both  parties,  the  following  case  was  stated  : — 

On  the  22nd  February,  1848,  the  lease  in  the  declaration  mentioned,  being  a  lease 
of  a  mill  and  premises  for  seven  years  from  the  1st  August,  1848  (which  is  to  be 
taken  as  part  of  this  case,(a))  was  duly  executed  by  John  Biglands,  [746]  the  lessor, 

(a)  The  material  parts  of  this  lease  are  as  follows  : — 

"This  indenture,  made  the  22nd  day  of  February,  a.d.  1848:  Between  John 
Biglands,  of  &c.,  of  the  first  part ;  John  Irving,  of  &c.,  of  the  second  part,  and 
William  Irving,  of  &c.,  of  the  third  part :  Witnesseth,  that  in  consideration  of  the 
yearly  rent  hereby  reserved  and  of  the  covenants  and  agreements  hereinafter  contained, 
and  by  or  on  the  part  of  the  said  John  Irving  and  William  Irving,  their  executors, 
administrators,  or  assigns,  to  be  paid,  observed  and  performed,  he,  the  said  John 
Biglands,  Doth  hereby  demise,  lease,  and  to  farm  let  unto  the  said  John  Irving,  his 
executors,  administrators,  and  assigns.  All  those  pieces  or  parcels  of  arable  and  meadow 
land,  &c.,  situate  and  being  in  the  township  of  Birkby,  in  the  county  of  Cumberland, 
commonly  called  or  known  by  the  names  of  East  Brow,  West  Brow,  &c.  ;  And  also 
all  that  water  corn  mill,  called  Birkby  Mill,  situate  in  the  township  of  Birkby  afore- 
said, with  all  and  singular  the  going  gear  and  machinery  thereto  belonging  and  now 
used  therewith,  all  which  said  premises  are  now  in  the  occupation  of  the  said  John 
Irving :  To  have  and  to  hold  the  said  hereby  demised  premises  unto  the  said  John 
Irving,  his  executors,  &c.,  from  Lammas  Day  next,  for  and  during  the  term  of  seven 
years  from  thence  next  ensuing  and  fully  to  be  completed  and  ended.  Yielding  and 
paying  therefore  yearly  and  every  year  during  the  said  term  hereby  demised  unto 
the  said  John  Biglands,  his  heirs  and  assigns,  the  rent  or  sum  of  901.  sterling,  free  and 
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who  was  then  mortgagor  in  possession  of  the  demised  premises,  and  by  the  defendant 
John  Irving,  the  lessee.  At  the  time  of  making  the  above  lease,  the  defendant  was 
in  possession  of  the  said  mill  and  premises  under  a  previous  lease  between  the  same 
parties,  for  five  years  from  the  1st  August,  1843;  and  he  continued  in  possession 
during  the  whole  of  the  term  granted  by  the  lease  of  1848. 

On  the  2nd  February,  1854,  the  deed  referred  to  in  the  declaration  as  an  assign- 
ment of  the  reversion  to  the  plaintiff  (which  is  also  to  be  taken  as  part  of  this  case  (a)) 
was  made.  [747]  It  was  executed  by  the  said  John  Biglands,  but  by  no  other 
person.  It  is  admitted  that  the  recitals  of  the  said  last  mentioned  deed  are  true,  and 
that  the  said  mill  and  premises  were  mortgaged  by  John  Biglands,  as  therein  men-[748]- 
tioned,  in  1844,  and  prior  to  the  making  by  him  of  the  lease  of  1848.  It  is  also 
admitted  that  the  premises  in  question  are  of  the  tenure  described  in  the  said  deed  of 
the  2nd  February,  1854. 

The  defendant  paid  the  rent  reserved  by  the  lease  of  1848  to  the  lessor,  John 
Biglands,  until  the  making  of  the  said  deed  of  1854,  and  was  treated  by  him  as  his 
tenant ;  after  that  time  and  until  the  end  of  the  term,  the  defendant  paid  the  rent 
reserved  by  the  said  lease  to  the  plaintiff,  and  was  treated  by  the  plaintiff  as  his 
tenant. 

No  act  of  interference  by  the  mortgagee  appeared  to  have  taken  place. 

The  questions  for  the  Court  are — First :  Whether  the  verdict  on  the  second  issue 
is  to  be  entered  for  the  plaintiff  or  for  the  defendant.  Second  :  Whether  judgment  on 
the  demurrer  is  to  be  given  for  the  plaintiff  or  for  the  defendant. 

Crompton  Hutton  argued  for  the  plaintiff  (June  23).  First,  the  verdict  on  the 
second  issue  ought  to  be  entered  for  the  plaintiff.     The  lease  of  the  22nd  February, 

clear  of  and  from  all  taxes,  &c.,  and  to  be  paid  by  even  half-yearly  payments  on 
Candlemas  Day  and  Lammas  Day  in  every  year.  And  the  said  John  Irving  and 
William  Irving  (the  said  William  Irving  as  surety)  for  themselves  severally,  and  for 
their  several  and  respective  heirs,  executors,  &c.,  do  and  each  of  them  doth  hereby 
covenant  with  the  said  John  Biglands,  his  heirs  and  assigns,  in  manner  following,  &c. 
(then  followed  covenants  for  payment  of  the  rent  and  taxes).  And  also,  that  he  the 
said  John  Irving,  his  executors,  &c.,  will,  from  time  to  time  during  the  continuance 
of  this  demise,  at  his  and  their  own  costs  and  charges,  repair,  support,  maintain, 
the  said  water  corn  will,  brickwork,  brass,  iron,  wood  works,  and  other  works,  bins, 
tackle,  materials,  utensils,  implements,  stones,  machinery,  and  going  gear  to  the  said 
mill  belonging,  in  good,  substantial,  and  tenantable  repair,  order,  and  condition,  the 
said  John  Biglands,  his  heirs  and  assigns,  finding  iron  and  wood  for  that  purpose,  and 
the  said  John  Irving  finding  workmanship,  damage  by  fire  or  flood  only  excepted),  and 
in  such  repair,  order,  and  condition,  shall  and  will  leave  and  deliver  up  the  same  to 
the  said  John  Biglands,  his  heirs  and  assigns,  at  the  expiration  or  sooner  determination 
of  this  demise,"  &c. 

(a)  The  material  parts  of  this  deed  are  as  follows  : — 

"This  indenture,  made  the  2nd  day  of  February,  A.D.  1854:  Between  John 
Biglands,  of  &c.,  of  the  first  part;  Benjamin  Biglands,  of  &c.,  of  the  second  part; 
Joseph  Cuthbertson,  of  &c.,  of  the  third  part,  and  Henry  Huthwaite,  of  &c.,  of  the 
fourth  part :  Whereas,  by  an  indenture,  dated  the  7th  day  of  June,  1844,  and  made 
between  Thomas  Mawson,  therein  described,  of  the  first  part,  the  said  John  Biglands 
of  the  second  part,  George  Eae,  therein  described,  of  the  third  part,  and  the  said 
Benjamin  Biglands  of  the  fourth  part,  the  customary  hereditaments  hereinafter 
described  were  duly  appointed,  conveyed,  released  and  surrendered  unto  and  to  the 
use  of  the  said  Benjamin  Biglands,  his  heirs  and  assigns,  by  way  of  mortgage  for 
securing  to  the  said  Benjamin  Biglands,  his  executors,  administrators,  and  assigns, 
payment  by  the  said  John  Biglands,  his  heirs,  executors,  administrators  or  assigns,  of 
36001.  and  interest  at  the  rate  and  in  manner  therein  mentioned.  And  whereas  by 
an  indenture,  dated  the  29th  day  of  June,  1844,  and  made  between  the  said  John 
Biglands  of  the  one  part,  and  the  said  Benjamin  Biglands  of  the  other  part,  the  said 
customary  hereditaments  were  duly  charged  with  the  payment  unto  the  said  Benjamin 
Biglands,  his  executors,  administrators  and  assigns,  of  the  further  sum  of  4501.,  with 
interest  for  the  same,  after  the  rate  and  at  the  time  therein  mentioned.  And  whereas 
there  is  now  due  and  owing  upon  the  said  recited  security  the  principal  sum  of  30001. 
only.     And  whereas  the  said  John  Biglands  has  sold  the  equity  of  redemption  of  the 
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1848,  created  a  reversion  in  fee  by  estoppel  in  John  Biglands,  which  he  conveyed  to 
the  plaintiflF  by  the  indenture  of  the  2nd  February,  1854.  In  order  to  create  an 
estoppel  two  things  are  requisite :  first,  the  lease  must  not  disclose  the  title  of  the 
lessor ;  and,  secondly,  the  lessor  must  have  no  legal  interest  in  the  premises  demised. 
Both  these  requisites  exist  in  the  present  case.  The  lease  of  the  22nd  [749]  February, 
1848,  does  not  recite  the  title  of  John  Biglands  ;  and  the  indenture  of  the  2d  February, 
1854,  shews  that  at  the  time  he  granted  the  lease  he  was  only  mortgagor  in  possession. 
A  reversion  in  fee  by  estoppel  has  all  the  common  law  incidents  of  an  estate  in  fee,  and 
binds  all  privies  in  estate,  so  that  both  the  lessor  and  his  assignee  and  the  lessee  and 
his  assignee  are'precluded  from  alleging  anything  contrary  to  the  statements  in  the 
lease  :  Parker  v.  Manning  (7  T.  R.  537).  A  reversion  in  fee  by  estoppel  may  be 
defeated  by  the  owner  acquiring  the  legal  fee.  Blake  v.  Foster  (8  T.  R.  487)  shews 
that  where  any  legal  interest,  however  small,  passes  by  the  demise,  there  is  no  estoppel. 
Govldsivm-th  v.  Knights  (11  M.  &  W.  337),  2  Wms.  Saund.  418  c.,  note,  and  Wehb  v. 
Austin  (7  Man.  &  G.  701),  are  authorities  that  in  this  case  the  plaintiff  has  a  good  title 
by  estoppel. 

Secondly,  the  plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  fourth  plea. 
The  obligation  of  the  defendant  to  repair,  and  of  the  plaintiff  to  find  iron  and  wood, 
are  independent  obligations.  [Udall,  for  the  defendant,  conceded  that  the  plea  was  bad, 
but  submitted  that  the  declaration  was  bad  for  not  alleging  title  in  the  lessor.]  The 
same  objection  was  taken  in  Parker  v.  Manning  (7  T.  R.  537) ;  but  the  Court  thought 
there  was  no  weight  in  it,  and  that,  if  there  were,  the  defendant  should  have  demurred 
specially. 

Udall,  for  the  defendant.      First,  the  plaintiff  has  no  reversion  in  the  premises 

said  customary  hereditaments  to  the  said  Joseph  Cuthbertson  for  the  sum  of  30501. : 
Now  this  indenture  witnesseth,  that  in  consideration  of  the  sum  of  30501.  to  the  said 
John  Biglands  this  day  paid  by  the  said  Joseph  Cuthbertson  (the  receipt  whereof  the 
said  John  Biglands  doth  hereby  acknowledge),  he  the  said  John  Biglands,  in  exercise 
of  all  powers  enabling  him,  hereby  directs,  limits,  and  appoints,  That  all  the  customary 
hereditaments  hereinafter  described,  with  their  appurtenances,  shall  henceforth  be  and 
remain  to  the  use  of  the  said  Joseph  Cuthbertson,  his  heirs  and  assigns ;  and  he  the 
said  John  Biglands  Doth  hereby  grant,  bargain,  sell,  alien,  release  and  surrender  unto 
the  said  Joseph  Cuthbertson,  his  heirs  and  assigns  all  that  customary  messuage  and 
tenement,  hereditaments  and  premises  situate  within  and  parcel  of  the  manor  of  Little 
Broughton  and  Birkby,  &c.  (describing  it).  All  which  said  messuage,  tenements,  &c., 
hereditaments  and  premises  are  now  held  by  Thomas  Rae  of  Lieutenant  General  Henry 
Wyndham,  lord  of  the  manor  of  Little  Broughton  and  Birkby,  as  a  customary  estate  of 
inheritance  and  parcel  of  his  said  manor,  &c.,  at  the  yearly  customary  fineable  rent  of 
eight  shillings,  now  apportioned  to  seven  shillings  and  seven  pence.  And  also  the 
water  corn  mill,  messuage,  dwelling-house  and  other  premises,  with  tackling,  machinery, 
and  other  fixtures  in  the  said  mill,  lately  erected  by  the  said  John  Biglands  on  the  closes 
called  Park  Meadow  and  East  Brow,  or  some  part  thereof.  All  which  last  described 
closes,  inclosures,  or  parcels  of  land,  hereditaments  and  premises  are  now  held  by  the 
said  Thomas  Rae  of  the  said  Henry  Wyndham  as  a  customary  estate  of  inheritance 
and  parcel  of  his  said  manor  of  Little  Broughton  and  Birkby,  by  payment  of  the  ap- 
portioned yearly  customary  fineable  rent  of  three  shillings  and  sixpence,  (fee.  And  all 
the  estate,  right,  title,  interest,  customary  or  tenant  right,  estate  of  inheritance,  use, 
trust,  property,  possession,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  John  Biglands  in  and  to  the  same :  To  have  and  to  hold  the  said 
hereditaments  and  all  and  singular  other  the  premises  hereinbefore  described,  with 
their  and  every  of  their  appurtenances,  unto  and  to  the  use  of  the  said  Joseph  Cuthbert- 
son his  heirs  and  assigns,  according  to  the  custom  of  the  said  manor :  Subject  to 
and  charged  and  chargeable  with  the  payment  of  the  said  principal  sum  of  30001.  duo 
and  owing  upon  and  by  virtue  of  the  said  recited  security  :  And  also  subject  to  the 
said  yearly  customary  fineable  rents  of  seven  shillings  and  seven  pence,  and  three 
shillings  and  six  pence,  and  all  other  rents,  fines,  ifec,  due  by  the  custom  of  the  said 
manor.  And  also  subject,  as  to  the  said  water  corn  mill  and  the  closes  called  East 
Brow,  West  Brow,  Parkfitt's  Meadow,  to  a  lease  granted  to  the  said  John  Irving, 
dated  the  22nd  day  of  February,  1848,  for  the  term  of  seven  years  from  Limm<\3  Day 
1848,  and  to  the  covenants,  conditions,  and  provisoes  therein  contained,"  &c. 


1038  CUTHBERTSON    t'.  IRVING  4  H.  &  N.  750. 

which  entitles  him  to  maintain  this  action.  He  is  no  party  to  the  covenants,  and  there- 
fore could  only  sue  as  assignee  of  the  reversion  under  the  32  Hen.  8,  c.  34 ;  but  the 
lessor  had  no  legal  estate  in  the  premises  at  the  time  he  granted  the  lease,  and  con- 
sequently there  was  no  reversion  to  assign  to  the  plaintiff.  A  party  [750]  who  declares 
in  covenant  on  a  demise  by  himself  is  not  obliged  to  set  out  any  title  ;  but,  in  an  action 
by  the  assignee  of  the  reversion,  he  must  set  out  the  title  of  the  lessor  to  the  demised 
premises,  that  it  may  appear  he  had  such  an  estate  in  the  reversion  as  might  be  legally 
assigned  to  the  plaintiff:  1  Wms.  Saund.  233  a.,  note,  1  Chit.  Plead.  376,  7th  ed,, 
Gilbert  on  Debt,  408.  This  plea  puts  in  issue  that  fact,  which  is  material  and  travers- 
able :  Carvick  v.  Blugrave  (4  Moore,  303  ;  S.  C.  1  Brod.  &  B.  531).  In  Lennon  v.  Palmer 
(5  Irish  Law  Rep.  100,  105)  Doherty,  C.  J.,  said  : — "In  an  action  of  covenant  by  the 
assignee  of  the  lessor  against  the  lessee,  it  is  essential  that  the  plaintiff  should  shew 
that  the  lessor  demised,  and  that  he  had  a  reversion  in  the  premises  capable  of  being 
transmitted,  and  that  it  was  assigned  to  the  plaintiff,  and  that  the  plaintiff  was  seised 
of  the  reversion  at  the  time  of  the  breach  complained  of."  [Martin,  B.  If  the  defen- 
dant had  applied  to  me  at  Chambers,  I  should  have  compelled  the  plaintiff  to  declare 
in  the  old  form  ;  for  this  declaration  is  certainly  calculated  to  embarrass.]  The  allega- 
tion, "whereby  the  reversion  thereof  subject  to  the  same  term  came  to  and  vested  in 
the  plaintiff,"  is  a  mere  conclusion  of  law,  and  not  traversable.  There  can  be  no 
estoppel,  for  it  appears  by  the  plaintiff's  evidence  that  the  lessor  had  no  reversion 
which  he  could  assign.  [Martin,  B.  In  1  Smith's  Lead.  Cas.  65,  4th  ed.,  it  is  said  : — 
"  Where  it  appears  by  the  statement  in  pleading  of  the  assignee  himself,  who  seeks  to 
enforce  the  covenant,  that  the  covenantee  had  no  estate,  even  though  it  also  appears 
that  there  was  an  estoppel  which  might  have  been  relied  upon,  the  assignee  will  fail 
upon  his  own  shewing."]  If  this  action  had  been  brought  before  the  passing  of  the 
Common  Law  Procedure  Act,  1852,  the  plaintiff  must  have  made  profert  of  the  deeds, 
[751]  and  the  defendant  would  have  set  them  out  on  oyer,  and  thereby  have  shewn 
that  the  lessor  had  merely  an  equity  of  redemption.  In  Lyn  v.  Wyn  (Orlan.  Bridg.  131) 
Sir  0.  Bridgman  said  :  "  In  Noke's  case  (to  another  purpose  reported  by  my  Lord  Coke) 
it  was  resolved  that  an  assignee  of  a  lease  by  estoppel  shall  not  take  advantage  of  any 
covenant  (for  in  truth  there  was  no  lease,  and  so,  in  truth,  he  no  assignee  of  that 
which  was  not),  nor  can  lessee  by  estoppel  assign  anything  over."  [Martin,  B.  That 
point  is  discussed  in  1  Smith's  Lead.  Cas.  p.  66,  4th  ed.]  In  Com.  Dig.  "  Covenant " 
(B.  3)  it  is  said,  "  So,  an  assignee  of  a  lease,  which  appears  to  be  good  only  by  estoppel, 
shall  not  have  covenant :  R.  Cro.  Eliz.  437,  Mo.  419."  The  legal  estate  in  the  premises 
having  vested  in  the  mortgagee,  and  the  lessor  having  a  mere  equity  of  redemption, 
the  plaintiff  was  not  assignee  of  the  reversion  within  the  meaning  of  the  issue  raised 
by  the  plea  :  llie  Mayor  of  Carlisle  v.  Blamire  (8  East,  487),  Doe.  d.  Prwr  v.  Ongley 
(10  C.  B.  25,  32),  Doe  d.  Pargeier  v.  Harris  (7  Q.  B.  708),  and  JFhitton  v.  Peacock 
(2  Bing.  N.  C.  411).     He  also  referred  to  2  Smith's  Lead.  Cas.  p.  607. 

Crompton  Hutton,  in  reply,  referred  to  Surgeon  v.  Wingfield  (15  M.  &  W.  224), 
and  Wehb  v.  Russell  (3  T.  R.  393). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  an  action  of  covenant  by  the  plaintiff,  the  assignee  of  an 
alleged  reversion,  against  the  defendant,  a  lessee,  for  breach  of  a  covenant  to  repair, 
and  some  [752]  other  covenants  which  in  ordinary  circumstances  would  run  with  the 
reversion.  The  declaration,  after  stating  the  lease  and  covenants,  alleges  that  John 
Biglands,  the  lessor,  by  a  deed,  assigned  the  premises  comprised  in  the  lease  to  the 
plaintiff;  whereby  the  reversion  thereof,  subject  to  the  term  created  by  the  lease, 
came  to  and  vested  in  the  plaintiff.  The  second  plea  states  that  John  Biglands  did 
not  assign  the  said  premises  to  the  plaintiff,  nor  had  he  at  the  time  of  the  making 
the  lease  any  reversion  of  and  in  the  said  premises,  nor  did  any  reversion  in  the 
premises  come  to  the  plaintiff.  There  were  other  pleas,  to  one  of  which  there  was 
a  demurrer.  The  issues  in  fact  came  on  to  be  tried  at  the  Carlisle  Spring  Assizes 
1859,  when  the  cause  was  referred  to  a  gentleman  at  the  bar  to  state  a  special  case  for 
the  opinion  of  the  Court. 

The  following  are  the  material  facts  stated  by  him  : — John  Biglands,  being  mort- 
gagor in  possession,  on  the  22nd  February,  1848,  by  an  indenture  of  lease,  executed 
by  him  and  the  defendant,  demised  the  premises  to  the  defendant  for  seven  years, 
from  the  1st  August,  1848,  at  a  rent  of  901.  per  annum.     The  lease  contains  the 
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covenants  declared  on,  and  they  are  stated  to  be  made  with  John  Biglands,  his  heirs 
and  assigns.  At  the  time  of  the  execution  of  the  lease  the  defendant  was  in  possession 
under  a  former  lease,  and  has  continued  in  possession  during  the  whole  term  demised. 
On  the  2nd  February,  1854,  John  Biglands  executed  a  deed,  which  purported  to  be 
made  between  him  of  the  first  part,  Benjamin  Biglands  of  the  second  part,  the  plaintiff 
of  the  third  part,  and  one  Huthwaite  of  the  fourth  part,  which  recited  that  by  an 
indenture  of  the  7th  June,  1844,  the  premises  demised,  and  others,  were  conveyed  by 
way  of  mortgage  to  Benjamin  Biglands  to  secure  a  sum  of  money  then  unpaid,  and 
that  John  Biglands  had  sold  the  equity  of  redemption  to  the  plaintiff  for  30501.  The 
deed  then  [753]  witnessed,  that  John  Biglands  granted,  bargained  and  sold,  aliened, 
released  and  surrendered  the  premises  (by  the  same  description  as  in  the  lease),  and 
all  his  estate,  right  and  title,  both  at  law  and  equity,  therein  to  the  plaintiff,  to  have 
and  to  hold  to  him,  his  heirs  and  assigns,  for  ever,  according  to  the  custom  of  the 
manor  of  Little  Broughton  and  Birkby,  subject  to  the  custx)mary  fineable  rent  of 
3s.  6d.  per  annum.  The  tenure  of  the  land  is  stated  in  the  deed  to  be  as  follows : 
"  All  which  premises,  &c.,  are  now  held  by  Thomas  Rae  of  Henry  Wyndham,  as  a 
customary  estate  of  inheritance  and  parcel  of  his  manor  of  Little  Broughton  and 
Birkby,  by  payment  of  the  apportioned  yearly  customary  fineable  rent  of  3s.  6d. ; " 
and  it  is  found  by  the  arbitrator  that  this  is  the  true  tenure,  and  that  the  mortgage  is 
truly  recited  in  the  deed.  The  deed  was  executed  by  John  Biglands,  but  by  no  other 
person.  The  defendant  paid  his  rent  to  John  Biglands  until  the  execution  of  the 
deed,  and  after  that  time  to  the  plaintiff ;  and  he  was  treated  by  them  respectively  as 
their  tenant.  The  questions  submitted  to  the  Court  are,  first,  how  the  verdict  as  to 
the  second  issue  is  to  be  entered.  Secondly,  what  the  judgment  ought  to  be  on  the 
demurrer. 

Two  points  were  made  by  the  defendant.  It  was  admitted  that  the  plea  demurred 
to  was  bad  ;  but  it  was  contended  that  the  declaration  was  bad  also,  for  not  alleging 
that  the  lessor  .was  seized  of  some  estate  which  by  assignment  would  pass  to  the 
plaintiff  as  assignee.  The  precedents  are  uniform  in  containing  such  an  allegation, 
and  the  departure  from  accustomed  form  is  to  be  deprecated.  We  think,  however, 
suflBcient  appears  in  the  declaration  to  shew  that  the  plaintiff  claims  to  be  assignee  of 
an  estate  in  reversion,  and  therefore  this  objection  would  only  have  been  open,  if  at 
all,  on  a  special  demurrer.  As  we  stated  during  the  argument,  the  remedy  for  the 
defendant  was  by  an  application  under  the  52nd  section  of  the  Common  Law 
Procedure  Act,  1852.  [754]  The  judgment  on  the  demurrer  therefore  to  be  for  the 
plaintiff. 

The  second  objection  is,  that  the  case  shews  that  the  lessor  had  no  legal  estate  in 
the  premises  demised  at  the  time  of  the  lease,  and  therefore  had  no  estate  in  reversion 
to  assign  ;  and,  consequently,  the  plaintiff  was  not  an  assignee  within  the  meaning  of 
the  statute  32nd  Hen.  8,  c.  34 ;  and  as  the  deed  of  assignment  to  the  plaintiff,  under 
the  old  system  of  pleading,  would  have  shewn  on  oyer  the  want  of  legal  title,  and 
the  objection  would  then  have  appeared  on  the  record,  and  as  now,  of  necessity,  it 
appeared  in  evidence  on  the  plaintiff's  own  case,  there  could  be  no  estoppel. 

Upon  consideration,  we  think  the  authorities  shew  that  the  defendant  is  estopped 
from  disputing  that  the  lessor  was  seised  of  an  estate  in  reversion,  and,  as  there  are 
apt  words  in  the  assignment  to  convey  a  legal  estate  in  fee  in  reversion  to  the 
plaintff,  the  estoppel  continues  in  his  favour  notwithstanding  the  assignment  to  him 
shews  the  want  of  title.  The  estate  in  reversion  by  estoppel  was  created  before  the 
assignment  was  executed,  and  in  our  opinion  was  not  destroyed  by  it. 

It  would  have  been  otherwise  if  the  want  of  title  had  appeared  on  the  face  of 
the  lease  itself ;  in  that  case,  the  true  facts  being  there  disclosed,  there  would  be 
no  estoppel  at  all :  Fargeter  v.  Harris  (7  Q.  B.  708).  There  are  some  points  in  the  law 
relating  to  estoppels  which  seem  clear.  First,  when  a  lessor  without  any  legal  estate 
or  title  demises  to  another,  the  parties  themselves  are  estopped  from  disputing  the 
validity  of  the  lease  on  that  ground  ;  in  other  words  a  tenant  cannot  deny  his  land- 
lord's title,  nor  can  the  lessor  dispute  the  validity  of  the  lease.  Secondly,  where  a 
lessor  by  deed  grants  a  lease  without  title  and  subsequently  acquires  one,  [755]  the 
estoppel  is  said  to  be  fed,  and  the  lease  and  reversion  then  take  effect  in  interest  and 
not  by  estoppel ;  and  an  action  will  lie  by  the  assignee  of  the  reversion  against  the 
tenant  on  the  covenants  in  the  lease,  Webh  v.  Austin  (7  Man.  &  G.  701,  and  8  Scott, 
N.  R.  419);  and  by  the  tenant  against  the  assignee  of  the  reversion:  Sturgeon  v. 
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Wingjield  (15  M.  &  W.  224).  A  question  which  further  arises  is  that  in  the  present 
case,  viz ,  whether  the  assignee  of  a  lessor  in  a  lease  by  deed,  who  has  no  estate  in  the 
land,  has  a  reversion  by  estoppel  as  against  the  lessee.  This  question  arises  not 
unfrequently,  as  in  the  present  instance,  where  a  mortgagor  makes  a  lease  by  deed 
and  assigns  his  equity  of  redemption  with  words  that  would  pass  a  legal  reversion  in 
fee.  It  seems  clearly  established,  that  upon  a  mortgage  of  lands,  whatever  the  title 
of  the  mortgagor  may  be,  his  subsequent  possession  or  occupation  is  at  the  will  of  the 
mortgagee,  and  he  has  nothing  in  the  land  whereout  any  interest  can  pass  to  a  tenant, 
so  as  to  affect  the  right  of  the  mortgagee  ;  and  that  in  the  present  instance  no  further 
or  other  interest  passed  to  the  defendant  than  by  estoppel.  Thus  far  seems  plain  : 
but  upon  the  remaining  part  of  the  question  the  authorities  unfortunately  are  not 
uniform.  In  the  first  case  on  the  subject,  Noke  v.  Auder  (Cro.  Eliz.  436  ;  Moore,  419), 
it  was  supposed  to  be  established  that  covenant  never  lay  by  the  assignee  upon  the 
assignment  of  an  estate  by  estoppel.  This  is  adopted  in  Com.  Dig.  Covenant  (B.  .3), 
and  in  several  other  books.  The  question  however  did  not  arise,  and  was  not  necessary 
for  the  decision  of  the  case  :  see  Palmer  v.  Ekins  (2  Lord  Raym.  1550),  and  the  note 
of  the  learned  editor  of  Smith's  Leading  Cases,  vol.  1,  38  c,  Spencer's  case.  In  Whitton 
V.  Peacock  (2  Bing.  N.  C.  411),  which  was  a  case  out  of  Chancery  sent  to  the  Court  of 
Common  Pleas,  and  where  the  reasons  are  not  given  for  the  [756]  judgment ;  it  is  to 
be  inferred  from  the  facts  and  the  arguments,  that  the  judgment  proceed  on  the  ground 
that  the  assignee  of  a  reversion  by  estoppel  could  not  maintain  an  action  for  breach  of 
the  covenants  in  the  lease.  In  a  subsequent  case,  Gouldsworth  v.  Knights  (11  M.  &  W. 
337),  Parke,  B.,  says,  Whitton  v.  Peacock  was  correctly  decided,  but  not  for  the  reason 
supposed,  but  for  that  the  reversion  by  estoppel  was  not  of  a  copyhold  nature  and 
could  not  pass  by  surrender  and  admittance,  and  there  being  no  deed  by  which  the 
reversion  by  estoppel  could  pass  to  the  assignee,  the  judgment  was  right.  (See  also 
the  subsequent  case  of  Webh  v.  Austin  (7  Man.  &  G.  701),  and  the  observations  there 
of  Tindal,  C.  J.,  upon  the  case  of  Gouldsworth  v.  Knights ;  and  also  the  elaborate  argu- 
ment in  the  case  of  Pargeter  v.  Harris  (7  Q.  B.  708),  and  the  dictum  of  Wightman,  J., 
at  page  722,  "that  several  cases  shew  that  in  leases  by  estoppel  the  assignee  does  not 
take  the  legal  right  to  sue  on  covenants.") 

The  case  of  Carvick  v.  Blagrave  (1  Brod.  &  Bing.  531),  cited  on  the  argument,  only 
shews  that  the  allegation  of  the  interest  of  the  lessor  in  the  declaration  is  traversable, 
and  does  not  affect  the  present  question.  Later  cases  however  have  laid  down  that 
the  estoppel  on  a  lease  by  indenture,  where  the  lessor  has  no  title,  extends  to  the 
assignee  of  the  lessor  and  that  he  takes  a  reversion  by  estoppel,  and  is  capable  to  sue 
on  the  covenants  in  the  lease  as  an  assignee  of  the  reversion.  The  case  of  Gouldswcnih 
V.  Knights  (11  M.  &  W.  337),  is  to  this  effect : — "  It  was  a  tenancy  from  year  to  year : 
the  lessors  (trustees)  had  assigned  their  interest  to  the  defendant :  it  was  assumed 
the  legal  estate  was  not  in  them,  and  a  question  was  raised  whether  the  defendants, 
assignees  of  the  lessor,  could  distrain."  Parke,  B.,  said  : — "  The  tenant  is  estopped  from 
disputing  the  title  of  the  old  trustees,  and  is  he  not  estopped  [757]  as  to  the  title 
assigned  to  the  new  trustees?"  And  this  view  is  assented  to  and  affirmed  by  the 
judgment  of  the  Court.  In  Sturgeon  v.  Wingjield  the  same  view  will  be  found  laid 
down  by  the  same  learned  Judge.  That  was  a  case  where  the  lease  by  indenture  was 
originally  good  only  by  estoppel,  and  the  supposed  reversion  was  assigned  to  the 
defendant,  together  with  a  subsequently  acquired  legal  term  for  years  which  fed  the 
estoppel.  His  lordship  said,  that  taking  it  that  in  point  of  fact  the  lessor  had  no 
interest  originally,  there  was  an  estate  by  estoppel,  and  that  the  estate  was  prima 
facie  an  estate  in  fee  simple.  Palmer  v.  Ekins  (2  Lord  Raym.  1550)  was  an  action  by 
the  assignee  of  the  reversion  against  the  lessee  for  nonpayment  of  rent.  Plea :  That 
the  lessee,  before  making  the  lease,  conveyed  his  estate  to  another :  it  was  held  that 
the  plea  simply  amounted  to  a  special  "  nil  habuit  in  tenementis,"  and  was  bad  ;  and 
Lord  Raymond,  in  giving  the  judgment  of  the  Court,  expressly  says,  "  that  the  assignee 
shall  take  advantage  of  the  estoppel."  The  note  of  Serjt.  Williams  to  Walton  v. 
Waterhouse,  in  2  Saund.  p.  418  a.,  is,  "where  the  grantor  or  lessor  has  nothing  in  the 
land  at  the  time  of  the  grant  or  lease,  and  therefore  no  interest  passes  out  of  him  to 
the  grantee  or  lessee  by  the  grant  or  lease,  but  the  title  begins  by  the  estoppel  which 
the  deed  creates  between  the  parties,  such  estoppel  runs  with  the  land  "  (and  it  is 
presumed  with  the  reversion  also),  "  into  whose  hands  soever  it  comes,  whether  heir 
or  assignee."     We  adopt  this  note  g«  the  right  statement  of  the  law,  and  in  that  the 
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following  propositions  may  be  laid  down : — First,  if  any  estate  or  interest  passes  from 
the  lessor,  or  the  real  title  is  shewn  upon  the  face  of  the  lease,  there  is  no  estoppel  at 
all.  Secondly,  if  the  lessor  have  no  title,  and  the  lessee  be  evicted  by  him  who  has 
title  paramount,  the  lessee  can  plead  this  and  establish  a  defence  to  any  action  brought 
against  [758]  him  :  Doe  d.  Higginhotham  v.  Barton  (11  A.  &  E.  307) ;  but,  thirdly,  so 
long  as  the  lessee  continues  in  possession  under  the  lease,  the  law  will  not  permit  him 
to  set  up  any  defence  founded  upon  the  fact  that  the  lessor  "  nil  habuit  in  tenementis  ; " 
and  that  upon  the  execution  of  the  lease  there  is  created  in  contemplation  of  law  a 
reversion  in  fee  simple  by  estoppel  in  the  lessor,  which  passes  by  descent  to  his  heir, 
and  by  purchase  to  an  assignee  or  devisee.  A  pleading  test  may  be  applied.  Had 
the  plaintiff  declared  that  Biglands  was  seised  in  fee  and  demised  to  the  defendant 
and  assigned  his  reversion  to  the  plaintiflf,  the  defendant  could  not  effectually  have 
traversed  the  assignment.  Could  he  the  seisin  ?  The  plaintiff  would  have  made  a 
prima  facie  ease  by  shewing  the  lease  to  the  defendant,  and  possession  taken  and 
enjoyed  under  it.  The  defendant  could  not  have  shewn  any  other  estate  in  Biglands. 
He  must  therefore  have  said  Biglands  "  nil  habuit  in  tenementis."  We  are  of  opinion 
that  the  law  will  not  permit  him  to  do  so.  This  state  of  law  in  reality  tends  to  main- 
tain right  and  justice,  and  the  enforcement  of  the  contracts  which  men  enter  into  with 
each  other  (one  of  the  great  objects  of  all  law) ;  for  so  long  as  a  lessee  enjoys  every- 
thing which  his  lease  purports  to  grant,  how  does  it  concern  him  what  the  title  of  the 
lessor,  or  the  heir  or  assignee  of  his  lessor,  really  is.  All  that  is  required  of  him  is, 
that  having  received  the  full  consideration  for  the  contract  he  has  entered  into,  he 
should  on  his  part  perform  it.  For  these  reasons  we  think  the  verdict  on  the  second 
issue  ought  to  be  entered  for  the  plaintiff. 

It  may  be  proper  to  mention  that  it  would  appear  from  the  deed  of  conveyance  of 
the  2nd  February,  1854,  that  the  lands  were  customary  lands  of  a  tenure  common  in 
Cumberland,  and  that  the  legal  estate  was  in  Thomas  Rae.  The  estate  both  of 
mortgagor  and  mortgagee  would  therefore  be  [759]  equitable  estates,  and  according 
to  the  opinion  of  Baron  Parke,  expressed  in  Gmddswmih  v.  Knights,  the  reversion  by 
estoppel  would  be  an  estate  in  fee  simple,  and  it  was  not  contended  that  the  conveyance 
to  the  plaintiff  was  not  sufficient  to  pass  such  a  reversion,  had  it  really  existed. 

Judgment  for  the  plaintiff. 

Barber  v.  Pott.  June  8,  23,  1859. — The  plaintiff,  a  merchant  at  Liverpool,  employed 
P.,  a  commission  agent  at  Manchester,  to  purchase  goods  for  him.  P.  purchased 
goods  of  various  persons,  and  amongst  them,  of  W.  &  Co.  P.  made  out  invoices 
in  his  own  name,  and  drew  upon  the  plaintiff  for  the  amount.  There  being  a 
balance  of  1801.  7s.  7d.  due  from  the  plaintiff  for  goods  bought  of  W.  &  Co.,  the 
plaintiff  accepted  a  bill  of  exchange  drawn  by  P.  for  payment  to  his  order  of  that 
amount  at  three  months  date.  P.  not  having  paid  W.  &  Co.  they  claimed  pay- 
ment from  the  plaintiff,  but  he  denied  all  knowledge  of  them  in  the  matter. 
P.  became  bankrupt.  At  that  time  the  bill  of  exchange  was  in  his  hands  and 
was  taken  possession  of  by  his  official  assignee  who  indorsed  it  and  deposited  it 
in  a  bank,  pursuant  to  the  provisions  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  When  the  bill  became  due,  it  was  presented  by  the  bankers  and  paid  by 
the  plaintiff.  W.  &  Co.  afterwards  sued  the  plaintiff  for  the  goods  sold  by  them, 
and  the  plaintiff  compromised  the  action.  The  plaintiff  then  brought  an  action 
against  the  official  assignee  to  recover  back  the  amount  of  the  bill.  Held,  that 
the  plaintiff  could  not  recover  either  for  money  had  and  received  or  money  paid 
to  his  use. 

[S.  C.  28  L.  J.  Ex.  381.] 

In  this  action  the  plaintiff  declared  for  money  had  and  received,  money  paid  and  on  an 
account  stated.    The  defendant  pleaded  "never  indebted."    Uponwhich  issue  was  joined. 

The  cause  came  on  for  trial  before  Byles,  J.,  at  the  Liverpool  Spring  Assizes,  1859, 
when  a  verdict  was,  by  consent,  entered  for  the  plaintiff  for  the  sum  of  1081.  7s.  7d., 
subject  to  the  opinion  of  the  Court  upon  the  following  case  : — 

The  plaintiff  is  a  merchant  residing  at  Liverpool  and  trading  under  the  firm  of 
"  A.  Barber  &  Co."  The  defendant  is  the  official  assignee  under  the  bankruptcy  of 
Thomas  E.  Pickford,  a  commission  agent,  residing  at  Manchester. 

The  plaintiff,  in  the  early  part  of  the  year  1857,  occasionally  employed  T.  E.  Pick- 
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ford  to  purchase  goods  for  him  from  different  manufacturers ;  and  in  the  month  of 
August  in  that  year,  the  plaintiff  employed  T.  E.  Pickford  to  purchase  for  him  on  his 
own  account  120  pieces  of  baize  at  69s.  6d.  per  piece. 

[760]  T.  E.  Pickford  accordingly  purchased  the  baize,  as  well  as  certain  other 
goods  which  he  had  also  been  employed  by  the  plaintiff  to  purchase  for  him ;  and  sent 
the  plaintiff  four  several  invoices  in  respect  of  the  baize  and  other  goods  which  had 
been  so  purchased  by  him  on  the  plaintiff's  account. 

The  first  of  the  invoices,  dated  the  18th  of  September,  1857,  was  for  4401.  19s., 
and  comprised  48  pieces  of  the  120  pieces  of  baize  so  ordered  as  aforesaid  as  well  as 
other  goods.  The  second  invoice,  dated  24th  of  September,  1857,  was  for  831.  8s.  lOd., 
and  comprised  other  goods  only.  The  third  invoice,  dated  the  8th  of  October,  1857, 
was  for  2501.  17s.  3d.,  and  comprised  the  remaining  72  pieces  of  baize  and  no  other 
goods.  The  fourth  invoice,  dated  the  17th  of  October,  1857,  was  for  821.  18s.  4d., 
and  comprised  other  goods  only.  The  baizes  and  other  goods  were  delivered  according 
to  the  invoices. 

T.  E.  Pickford  on  the  21st  day  of  September,  1857,  sent  the  plaintiff  the  following 
statement  of  account  with  reference  to  the  first  mentioned  invoice : — 

Messrs.  Barber  &  Co.,  Liverpool,  to  Thos.  E.  Pickford. 

78  George  Street,  Manchester, 
21st  Sept.  1857. 
1857.         To  goods  as  per  invoice .  .       £440  19     0 

Sept.  18th.     „       „    1  %  extra  discount      .  4     8     2 


£436  10  10 


E.  E.     Manchester,  20th  September,  1857.  ^  £436  10  10 

Thos.  E.  Pickford. 

This  statement  of  account  was  accompanied  by  a  bill  of  exchange,  date  21st 
September,  1857,  drawn  by  the  said  T.  E.  Pickford  on  the  plaintiff,  payable  six  months 
after  date  for  the  said  sum  of  4361.  10s.  lOd.  This  bill  the  plaintiff  accepted  pay- 
able at  Messrs.  Glyn,  Mills  and  Co.,  London,  and  returned  the  same  so  accepted  to 
T.  E.  Pickford. 

On  the  lOth  October,  1857,  T.  E.  Pickford  drew  a  second  [761]  bill  of  exchange 
on  the  plaintiff,  payable  four  months  after  date,  for  the  sum  of  2361.  16s.  lOd.,  as 
appears  by  the  statement  of  account  hereinafter  set  out  and  enclosed  in  the  letter  of 
the  22nd  of  October  hereinafter  mentioned.  This  bill  also  the  plaintiff  accepted  pay- 
able at  Messrs.  Glvn  and  Co.,  London,  and  returned  it  so  accepted  to  the  said 
T.  E.  Pickford. 

On  the  22nd  of  October,  1857,  T.  E.  Pickford  sent  to  the  plaintiff  a  letter  enclosing 
a  bill  of  exchange  for  1801.  7s.  7d.  (which  he  requested  the  plaintiff  to  accept),  and 
the  following  statement  of  account : — 

Messrs.  Alfred  Barber  &  Co.,  to  Thos.  E.  Pickford. 

Sept.  24.     To  goods  as  per  invoice     . 
Oct.  8th.      „        „ 

,,   1  ita.       ,,        ,,  ,,  ,, 


inchester, 

£250  4 
13 

22nd 

I) 

Oct.  1857. 
£83  18  10 

250  17  3 

82  18  4 

£417  4  5 
236  16  10 

£180  7  7 
180  7  7 

By  draft  drawn  formerly 

By  accompanying  draft    . 
T.  E.  P.    Manchester,  22nd  Octr.  1857. 

The  bill  of  exchange  for  1801.  7s.  7d.  was  dated  the  22nd  October,  1857,  and  was 
drawn  by  T,  E.  Pickford  on  the  plaintiff,  payable  three  months   after  date,  to  the 
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order  of  Pickford.  This  bill  the  plaintiff  accepted  payable  at  Messrs.  Glyn,  Mills  and 
Co.,  London,  and  returned  the  same  so  accepted  to  T.  E.  Pickford. 

There  was  a  custom  between  T.  E.  Pickford  and  the  plaintiff,  that  the  former 
should  advise  the  plaintiff  when  he  procured  the  discount  of  any  of  the  acceptances  of 
the  plaintiff.  This  course  was  usually  but  not  always  pursued.  T.  E.  Pickford,  by 
letter  dated  the  15th  October,  1857,  [762]  advised  the  plaintiff  of  his  having  dis- 
counted the  two  bills  for  4361.  10s.  lOd.  and  2361.  16s.  lOd. 

T.  E.  Pickford,  in  his  own  name,  purchased  the  120  pieces  of  baize  of  Messrs. 
Williams,  Scott  and  Co.,  manufacturers  at  Manchester,  and  they  had  invoiced  the 
baizes  to  him.  None  of  the  other  goods  comprised  in  the  invoices  were  purchased  of 
Williams,  Scott  and  Co. 

T.  E.  Pickford  not  having  paid  Williams,  Scott  and  Co.  for  any  of  the  baizes,  they 
obtained  from  him  the  name  of  his  principal  ;  and  on  discovering  that  the  baizes  had 
been  purchased  on  account  of  the  plaintiff,  they  by  letter,  bearing  date  the  19th 
November,  1857,  claimed  of  the  plaintiff  payment  for  the  baizes,  and  inclosed  to  him 
the  following  invoice  : — 

1857. 

Sept.  15.  To  goods.  P.  B.      .     .     .     .   £208  10  0 
Oct.   6.   „   „     „        .     .     .     .    208  10  0 


£417  0  0 


Terms : — Approved  bills  at  3  months  in  14  days  or  1|  %  cash. 

The  plaintiff  wrote  letters  to  Williams,  Scott  and  Co.  on  the  20tb  and  23rd  of 
November,  1857,  denying  knowledge  of  them  in  the  matter,  and  denying  all  liability 
to  them,  and  refusing  to  pay. 

On  the  10th  December,  1857,  T.  E.  Pickford  was  adjudicated  bankrupt  by  the 
Manchester  Court  of  Bankruptcy. 

The  bill  of  exchange  for  1801.  7s.  7d.  remained  in  the  hands  of  T.  E.  Pickford  up 
to  the  time  of  his  bankruptcy,  and  was  then  taken  possession  of  by  the  defendant, 
being  official  assignee,  who  indorsed  the  bill  in  the  manner  following — "  Jas.  S.  Pott, 
official  assignee  to  the  estate  of  T.  E.  Pickford," — and  deposited  the  same  in  the  Bank 
of  England  at  Manchester  (that  being  the  proper  bank  into  [763]  which  an  official 
assignee  under  a  bankruptcy  in  the  Manchester  Court  of  Bankruptcy  should  pay 
money  or  bills  belonging  to  such  bankrupt's  estate),  to  the  credit  of  the  Accountant  in 
Bankruptcy  for  the  estate  of  the  bankrupt.  It  became  due  on  the  25th  January, 
1858.  The  plaintiff  had,  some  days  before,  provided  Messrs.  Glyn,  Mills  and  Co. 
with  funds  to  pay  that  bill,  as  well  as  other  acceptances  of  the  plaintiff  payable  at 
their  bank.  Accordingly  the  said  bill  for  1801.  7s.  7d.  was  paid  on  presentment,  as 
well  as  the  other  bills,  in  the  regular  course  of  business. 

No  evidence  was  given  that,  at  the  time  when  the  bill  of  exchange  for  1801.  7s.  7d, 
was  presented  and  paid,  the  plaintiff  was  aware  that  the  bill  had  remained  in  the  hands 
of  T.  E.  Pickford  at  the  time  of  his  bankruptcy,  or  that  the  defendant  had  taken 
possession  of  it,  unless  the  Couit  think  that  it  is  to  be  inferred  from  any  facts  herein 
stated.  The  presentment  of  the  bill  for  1801.  7s.  7d.  was  made  by  the  Bank  of  England, 
to  whom  the  same  had  been  sent  for  that  purpose  by  the  Bank  of  England  at  Man- 
chester, and  the  amount  remitted  by  the  Bank  of  England  to  the  Bank  of  England 
at  Manchester,  who  placed  the  amount  to  the  credit  of  the  said  Accountant  in  Bank- 
ruptcy for  the  estate  of  the  said  bankrupt. 

Williams,  Scott  and  Co.  commenced  an  action  against  the  plaintiff  on  the  7th  of  May, 
1858,  to  recover  the  said  sum  of  4171.,  the  amount  of  their  aforesaid  claim.  The 
plaintiff  defended  the  action  for  some  time,  but  on  the  12th  of  August,  1858,  paid 
Williams,  Scott  and  Co.  the  sum  of  3751.  in  settlement  of  their  claim. 

The  amount  claimed  by  the  plaintiff  in  the  present  action  is  the  amount  of  the  bill 
for  1801.  7s.  7d.  so  paid  as  aforesaid  by  Glyn  and  Co.  on  account  of  the  plaintiff  to  the 
Bank  of  England. 

The  question  for  the  opinion  of  the  Court  is,  whether  [764]  the  plaintiff  is  entitled 
to  recover  from  the  defendant  the  said  sum  of  1801.  7s.  7d.,  or  any  part  thereof.  If 
"  yea,"  the  verdict,  which  has  been  entered  for  the  plaintiff,  is  to  stand  for  the  said 
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sum,  or  for  so  much  thereof  as  the  Court  may  think  fit.     If  "  nay,"  the  verdict  entered 
for  the  plaintiff  is  to  be  set  aside,  and  a  verdict  entered  for  the  defendant. 

The  Court  is  at  liberty  to  draw  any  inferences  of  fact. 

Manisty  (Baylis  with  him),  for  the  plaintiff.  It  is  an  established  rule  of  law,  that 
where  a  person  employs  an  agent  to  purchase  goods  for  him,  and  the  seller  deals  with 
the  agent,  supposing  him  to  be  a  principal,  although  the  seller  has  debited  the  agent,  she 
may,  upon  discovering  the  principal,  resort  to  him  for  payment :  Thompson  v.  Davenport 
(9  B.  &  C.  78).  Applying  that  rule  to  this  case,  the  plaintiff,  as  an  undisclosed  prin- 
cipal, was  liable  to  Williams,  Scott  and  Co. ;  and,  having  been  compelled  to  pay  them, 
he  is  entitled  to  recover  back  from  the  defendant  the  1801.  7s.  7d.  which  he  paid  in 
respect  of  the  bill  of  exchange  given  to  Pickford.  [Martin,  B.  Suppose  the  plaintiff 
had  given  Pickford  money  to  pay  for  the  goods,  could  Williams,  Scott  and  Co.  have 
recovered  against  the  plaintiff?]  Healcl  v.  Kenwmihy  (10  Exch.  7-39)  decided  that, 
where  a  principal  authorizes  his  agent  to  pledge  his  credit,  and  the  latter  makes  a 
purchase  on  his  behalf  and  thereby  creates  a  debt,  the  principal  is  not  discharged  by 
payment  to  the  agent  if  the  money  is  not  paid  over  to  the  seller,  unless  the  latter  by 
his  conduct  makes  it  unjust  that  the  principal  should  be  sued ;  as,  for  example,  where 
the  seller  by  his  words  or  conduct  induces  the  principal  to  believe  that  a  settlement 
has  been  come  to  between  the  seller  and  the  agent,  in  consequence  of  which  the 
principal  pays  the  amount  of  the  debt  to  the  agent.  Here,  Pickford  merely  held  the 
bill  as  the  plaintiffs  agent,  [765]  and  for  the  purpose  of  paying  his  debt  to  Williams, 
Scott  and  Co.  At  the  time  of  Pickford's  bankruptcy  it  was  not  discounted,  and  he 
had  no  equitable  title  to  it  which  would  pass  to  his  assignees.  The  defendant,  when 
he  deposited  the  bill  in  the  bank,  should  have  given  the  plaintiff  notice  of  the  deposit, 
in  pursuance  of  the  41st  section  of  the  12  &  13  Vict.  c.  106. 

Wilde  (Aspland  with  him),  for  the  defendant.  The  bill  was  not  given  to  Pickford 
for  the  purpose  of  discharging  any  debt  due  to  Williams,  Scott  and  Co.,  but  upon  a 
running  account  in  respect  of  goods  bought  by  Pickford  and  invoiced  to  the  plaintiff. 
When  Williams,  Scott  and  Co.  called  upon  the  plaintiff  to  pay  for  the  goods,  he 
refused,  alleging  that  the  transaction  was  between  him  and  Pickford  ;  and  when  the 
bill  became  due  he  paid  it.  That  was  a  voluntary  payment,  with  full  knowledge  of 
all  the  circumstances,  and  consequently  the  money  cannot  be  recovered  back ;  Gibson 
V.  Bruce  (5  Man.  &  G.  399).  It  is  incumbent  on  the  plaintiff  to  establish  that,  when 
he  paid  the  bill,  it  was  in  the  hands  of  the  bank  under  such  circumstances  that  he 
had  no  defence  to  their  claim :  Bradshaw  v.  Bradshaw  (9  M.  &  W.  29).  It  is  not, 
however,  shewn  that  he  was  under  any  obligation  to  pay  the  bill.  The  defendant, 
as  official  assignee,  dealt  with  the  bill  in  manner  required  by  the  39th  and  41st 
sections  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  therefore  an  action  for 
money  had  and  received  will  not  lie  against  him:  MunJc  v.  Clarke  (10  Bing.  102), 
Priestley  v.  IFatson  (2  C.  &  M.  691),  Horsfall  v.  Handley  (8  Taunt.  136).  Money 
paid  will  not  lie  because  there  is  no  privity  between  the  defendant  and  the  plaintiff. 

Manisty,  in  reply.  Bize  v.  Dickason  (1  T.  R.  285)  is  an  authority  [766J  that  an 
action  for  money  had  and  received  will  lie  in  this  case.  Then,  with  respect  to  the 
count  for  money  paid,  the  indorsement  of  the  bill  by  the  defendant  was,  in  effect,  a 
request  to  pay  it  to  the  indorsees.  If  this  had  been  an  accommodation  bill  in  the 
hands  of  the  bankrupt,  the  plaintiff  might  clearly  have  recovered  the  amount  as 
money  paid  for  his  use  ;  and,  there  being  no  consideration  for  the  bill,  it  is  the  same 
as  an  accommodation  bill.  Neither  the  bankrupt  nor  the  defendant  had  any  right 
to  any  part  of  the  money,  and  the  case  is  the  -same  as  that  of  a  bill  delivered  to  the 
bankrupt  for  a  special  purpose.  There  is  a  privity  between  the  plaintiff  and  defendant 
arising  out  of  the  manner  in  which  it  was  obtained  and  the  circumstance  of  its 
being  indorsed,  when  there  was  nothing  due  from  the  plaintiff:  Bleaden  v.  Charles 
(7  Bing.  246). 

Martin,  B.  We  are  all  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
The  facts  are  these  : — The  plaintiff,  a  merchant  at  Liverpool,  employed  one  Pickford, 
a  commission  agent  at  Manchester,  to  purchase  goods  for  him.  Pickford  bought 
goods  of  various  persons,  and  amongst  others  of  Williams,  Scott  and  Company ;  and 
the  way  in  which  he  dealt,  was  to  make  out  invoices  of  the  goods  in  his  own  name 
and  draw  upon  the  plaintiff  for  their  amount :  therefore,  so  far  as  appeared  by  the 
documents,  Pickford  was  the  seller  and  the  plaintiff  the  buyer  of  the  goods.  In 
October  1857,  there  was  a  balance  due  from  the  plaintiff  of  1801.  7s.  7d.  for  goods 
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which  had  been  purchased  of  Williams,  Scott  and  Co.,  and  on  the  22nd  October  the 
plaintiff  accepted  a  bill  of  exchange,  drawn  by  Pickford,  for  payment  to  his  order  of 
that  amount  three  months  after  date.  Pickford  not  having  paid  Williams,  Scott  and 
Co.  for  the  goods,  they  claimed  payment  from  the  plaintiff ;  but  [767]  he  denied  all 
liability  to  them.  On  the  10th  December,  1857,  Pickford  became  bankrupt.  At  that 
time  the  bill  of  exchange  was  in  his  hands,  and  it  was  taken  possession  of  by  the 
defendant,  his  official  assignee,  who  indorsed  it  and  paid  it  into  the  proper  bank, 
according  to  the  directions  of  the  Bankrupt  Act.  The  plaintiff  was  possibly  not 
bound  to  pay  the  bill ;  and,  assuming  that  he  had  a  good  defence  to  an  action  upon 
it,  he  has  not  thought  proper  to  avail  himself  of  it,  but  has  voluntarily  paid  the 
money  to  a  person  claiming  it  as  a  matter  of  right,  and  with  full  knowledge  of  all 
the  facts.  It  is  a  clear  principle  of  law  that  money  so  paid  cannot  be  recovered  back, 
and  this  is  a  complete  answer  to  any  action  against  the  defendant  to  recover  back 
the  amount  so  paid.  Then,  what  subsequently  occurred?  Williams,  Scott  and  Co. 
sued  the  plaintiff  for  the  goods  sold,  and  he  thought  fit  to  compromise  that  action. 
If  the  plaintiff  was  in  the  situation  of  a  surety  for  Pickford,  his  right  of  action  would 
be,  not  against  the  defendant,  but  against  Pickford.  It  therefore  seems  to  me  that 
no  action  either  for  money  had  and  received,  or  money  paid,  can  be  maintained  in 
this  case.  I  also  think  that  the  doctrine  laid  down  in  Thomson  v.  Davenport  (9  B. 
&  C.  78)  applies ;  viz.  that  if  the  principal  has  paid  the  agent,  or  if  the  state  of 
accounts  between  them  would  make  it  unjust  that  the  seller  should  call  upon  the 
principal  for  payment,  that  would  be  an  answer  to  the  claim.  Therefore  Williams, 
Scott  and  Co.  could  not  resort  to  the  plaintiff  after  he  had  paid  Pickford.  I  decline, 
however,  to  give  judgment  on  that  ground,  since  it  is  an  answer  to  the  action  that 
the  payment  of  the  bill  was  a  voluntary  payment,  with  full  knowledge  of  all  the 
circumstances. 

Bramwell,  B.  I  am  also  of  opinion  that  our  judgment  [768]  ought  to  be  for 
the  defendant,  on  the  ground  that  the  plaintiff  has  no  cause  of  action.  I  give  no 
opinion  as  to  whether  Williams,  Scott  and  Co.  could  have  enforced  their  claim  against 
the  plaintiff.  Assuming  that  they  could,  still  this  action  is  not  maintainable,  because 
at  the  time  the  plaintiff  paid  the  bill  he  knew  that  it  was  in  the  hands  of  the  ofiicial 
assignee,  and  he  paid  it  voluntarily.  That  being  so,  it  is  a  well  known  rule  of  law 
that  a  person  who  voluntarily  pays  money  to  another  cannot  recover  it  back.  If 
Pickford  had  continued  solvent,  and  the  plaintiff. had  paid  him  the  amount  of  the 
bill,  probably  the  plaintiff  would  have  been  at  liberty  to  say  to  Pickford,  "  I  gave  you 
this  money  to  pay  Williams,  Scott  and  Co.,  and  not  having  done  so  I  am  entitled  to 
call  upon  you  to  give  it  me  back."  But  under  existing  circumstances  all  he  could 
have  said  to  the  defendant  is,  "I  gave  a  bill  for  money  which  I  thought  I  owed 
Pickford,  and  you  are  his  assignee  and  have  possession  of  the  bill."  Therefore  this 
case  cannot  be  decided  in  favour  of  the  plaintiff  by  saying  that  if  Pickford  had 
received  the  money  it  might  have  been  recovered  back  from  him.  It  appears  to  me 
that  this  was  a  voluntary  payment  by  the  plaintiff  to  the  defendant  of  money  which 
the  plaintiff  might  have  refused  to  pay,  and  having  paid  it  he  cannot  recover  it  back 
again. 

Watson,  B.  I  am  of  the  same  opinion.  Looking  at  all  the  circumstances,  there 
can  be  little  doubt.  On  the  22nd  October,  1857,  an  account  having  been  stated 
between  the  plaintiff  and  Pickford,  this  bill  was  given  for  that  specific  account.  On 
the  19th  November,  Williams,  Scott  and  Co.  made  a  claim  upon  the  plaintiff  for  the 
amount  of  the  goods  sold  by  them,  and  on  the  20th  and  23rd  the  plaintiff  wrote 
letters  denying  all  liability  to  them.  On  the  10th  December,  1857,  Pickford  became 
bankrupt.  At  this  time  the  [769]  bill  was  in  his  hands,  and  his  official  assignee  took 
possession  of  it  as  part  of  his  estate.  The  plaintiff  had  knowledge  of  all  these  circum- 
stances, and  he  knew  whether  he  had  authorized  Pickford,  as  his  agent,  to  purchase 
of  Williams,  Scott  and  Co.,  so  as  to  make  him  liable  to  them.  When  the  bill  M'as 
presented  to  him  he  must  have  known  that  it  had  never  been  in  circulation,  because 
there  was  no  indorsement  upon  it  except  that  of  the  official  assignee ;  therefore  with 
full  knowledge  of  all  the  facts  he  elected  to  pay  it.  Then  is  he  entitled  to  recover 
the  money  1  Now,  it  is  a  clear  rule  of  law  that  if  a  person,  with  the  knowledge  of 
all  the  facts,  voluntarily  pays  money,  he  has  no  right  to  recover  it  back  again.  If  a 
person  pays  money  under  compulsion  when  he  is  not  bound  to  pay  it,  he  may  recover 
it  in  an  action  for  money  paid  to  his  use.     But  how  does  that  apply  here  ]     If  this 
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money  was  paid  to  the  use  of  anybody  it  was  paid  to  the  use  of  the  bankrupt,  who 
ought  to  have  paid  Williams,  Scott  and  Co.     I  therefore  think  that  neither  the  action 
for  money  had  and  received  nor  for  money  paid  will  lie. 
Judgment  for  the  defendant. 

The  Attorney  General  v.  Sulley.  June  23,  1859. — S.  was  a  partner  in  the  firm 
of  L.,  L.  and  Co. ;  he  resided  at  Nottingham,  the  other  partners  residing  at  New 
York  in  the  United  States,  where  their  principal  business  was  carried  on.  At 
Nottingham  the  defendant  transacted  the  business  of  the  firm  in  England  which 
consisted  of  purchasing  and  shipping  goods  for  exportation.  No  money  was 
received  in  England  except  from  New  York.  The  profits  were  made  by  the 
resale  of  goods  at  an  increased  price  in  America.  A  large  part  of  the  profits  of 
the  firm  in  America  was  made  by  the  resale  of  goods  purchased  in  America, 
France  and  Germany. — Held :  First,  that  the  firm  was  liable  to  pay  income  tax 
upon  the  profits  realized  in  America  upon  the  resale  of  goods  purchased  in 
England  and  exported  from  thence. — Secondly.  That  S.,  the  partner  resident 
in  England,  was  bound  to  make  a  return  of  such  profits  on  behalf  of  the  firm, 

[S.  C.  28  L.  J.  Ex.  320 :  reversed  1860,  5  H.  &  N.  711.] 

Information.  That  the  defendant,  before  and  at  the  several  times  hereinafter 
mentioned,  was  one  of  several  [770]  persons  carrying  on  jointly  and  in  copartnership 
a  certain  general  trade  or  business,  to  wit,  of  general  merchants  and  dealers,  in  Great 
Britain,  to  wit,  at  the  North  Ward  South  in  the  county  of  the  town  of  Nottingham, 
under  the  name,  style  and  firm  of  Lottimer,  Large  and  Co. :  and  that  the  defendant, 
&c.,  before  and  at  the  several  times  resided  at  in  Nottingham.     And  that 

the  other  persons  so  carrying  on  the  said  trade  and  business,  and  whose  names  are 
unknown,  before  and  at  the  several  times  hereinafter  mentioned,  resided  in  parts  beyond 
the  seas,  and  not  within  or  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  to  wit,  at  New  York,  in  the  United  States  of  America.  That  the  said  copartner- 
ship, before  and  at  the  several  times  hereinafter  mentioned,  were  chargeable  and  liable 
for  and  in  respect  of  certain  of  the  duties  imposed  (by  16  &  17  Vict.  c.  34;  17  &  18 
Vict.  c.  10 ;  17  &  IS  Vict.  c.  24,  and  IS  &  19  Vict.  c.  20),  for  the  year  ending  on  the  5th 
of  April,  1856,  in  respect  of  certain  profits  and  gains  arising  to  them  as  such  copartner- 
ship, according  to  Schedule  (D.)  of  the  first  mentioned  Act,  the  said  trade  having  been 
so  carried  on  for  more  than  three  years  next  before,  and  ending  on  the  5th  of  April, 
1856  :  and  that  after  the  passing  of  the  said  Acts,  and  within  the  time  directed  by  the 
precept  of  the  Commissioners,  one  Thomas  Underwood,  then  being  an  assessor  of  the 
duties  by  the  said  Act  imposed  in  and  for  the  said  ward  within  which  the  said 
E.  Sulley  so  resided,  for  the  year  ending  on  the  5th  of  April,  1856,  did  as  such 
assessor  leave  at  the  dwelling-house  and  place  of  residence  of  the  said  Edward  Sulley, 
within  the  said  ward,  a  certain  notice,  such  as  by  the  said  Acts  and  the  Acts  incor- 
porated therewith,  or  referred  to  therein,  is  required,  signed  by  him,  and  requiring 
the  said  E.  Sulley  to  prepare  and  deliver  to  the  said  assessor,  or  at  the  office  of  the 
Commissioners  of  the  district  at  King's  Place,  in  Nottingham,  in  manner  by  the  [771] 
said  Acts  directed  a  list,  declaration,  and  statement  which  the  said  E.  Sulley  was 
required  to  deliver  by  the  said  Acts,  within  a  certain  time,  in  the  said  notice  men- 
tioned in  that  behalf :  and  although  the  said  E.  Sulley,  according  to  the  said  Act,  was 
liable  to  prepare,  make  out  and  deliver,  and  could  and  might  and  ought  to  have 
prepared,  made  out  and  delivered  to  the  said  assessor,  or  at  the  ofiice  of  the  said  Com- 
missioners, a  true  and  correct  statement,  such  as  by  the  said  Acts  is  required,  stating, 
amongst  other  things,  the  balance  of  the  profits  and  gains  arising  to  the  said  copartner- 
ship from  the  said  ti-ade  and  business  so  by  them  carried  on  as  aforesaid,  and  in 
respect  of  which  said  balance  of  profits  and  gains  certain  of  the  duties  by  the  said  Acts 
imposed  for  the  year  ending  on  the  5th  of  April,  1856,  under  Schedule  (I).)  of  the 
said  first  mentioned  Act,  were  then  chargeable  and  payable  to  her  Majesty :  and 
although  the  time  in  the  said  notice  has  long  since  elapsed,  of  which  E.  Sulley  had 
notice,  yet  the  said  E.  Sulley  did  not  prepare,  make  out  and  deliver  to  the  said 
assessor,  or  the  Commissioners  duly  authorized  to  receive  the  same,  or  to  their  clerk, 
&c.,  such  a  statement  as  aforesaid,  or  any  list,  declaration  or  statement  whatsoever, 
&c.,  contrary  to  the  said  Acts ;  whereby  and  by  force  of  the  statutes,  &c.,  the  said 
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E.  Sulley,  not  having  been  assessed  in  treble  the  duty  at  which  he  ought  to  be  charged, 
has  for  his  said  offence  forfeited  the  sum  of  501. 

Plea.     The  general  issue. 

The  question  was  raised  by  a  special  verdict  which  stated,  that  after  the  passing 
of  18  &  19  Vict.  c.  20,  on  the  6th  of  April,  1855,  and  from  thence  until  the  exhibiting 
the  information,  the  defendant  resided  in  Great  Britain,  at  the  parish  of  Lenton,  in 
the  county  of  Nottingham,  and  did,  during  all  that  time,  under  the  name,  style  and 
firm  of  "  Lottimer,  Large  and  Co."  carry  on  business  in  copartnership  with  six  other 
[772]  persons,  all  of  whom  did,  during  all  that  time,  reside  in  New  York,  in  the 
United  States  of  America,  and  not  within  the  United  Kingdom,  in  manner  following : 
viz.  the}'  have  a  place  of  business  at  New  York,  in  the  United  States  of  America,  where 
they  carry  on  business  under  the  name  of  "  Lottimer,  Large  and  Co. ; "  and  they  also 
have  a  place  of  business  within  the  North  Ward  South,  in  Nottingham  (in  which 
neighbourhood  the  defendant  dwells),  consisting  of  a  counting-house  and  warehouses, 
with  the  name  of  "  Lottimer,  Large  and  Co."  on  the  door,  and  which  are  occupied  by 
the  defendant,  and  by  clerks  and  servants  employed  by  him  on  behalf  of  the  said 
copartnership,  for  the  purpose  of  carrying  on  the  business  of  the  copartnership  in 
England.  Books  of  account  are  kept  at  the  place  of  business,  which  merely  shew  the 
purchases,  warehouse  expenses,  and  the  remittances  made  from  New  York  to  pay 
these  items.  No  monies  are  ever  received  in  England  except  from  New  York.  The 
copartnership  has  a  banking  account  in  their  name  of  "  Lottimer,  Large  and  Co.,"  with 
the  Nottingham  and  Notts  Banking  Company  in  Nottingham.  The  business  of  the 
copartnership  in  England  is  carried  on  by  the  defendant  and  other  persons  purchasing 
for  the  said  firm  goods  at  Nottingham  and  elsewhere  in  England,  and  shipping  them 
for  exportation.  All  goods  are  sent  direct  to  the  port,  except  Nottingham  goods  and 
small  quantities  insuflScient  in  themselves  for  a  package.  The  goods  so  purchased  are 
in  some  cases  sent  direct  by  the  vendors,  on  behalf  of  the  said  copartnership,  to  the 
nearest  port  in  England  and  are  then  shipped  for  exportation ;  and  in  other  cases  are 
sent  by  the  vendors  to  Nottingham  to  the  said  place  of  business  there  of  the  said 
copartnership,  and  are  there  packed  and  afterwards  exported  by  the  defendant  on 
account  of  the  said  copartnership.  The  goods  so  purchased  are  in  no  case  manufactured 
or  [773]  resold  in  England  prior  to  their  shipment  and  exportation,  nor  is  any  profit 
made  by  the  said  copartnership  by  means  of  any  manufacture  or  resale  of  goods  in 
England ;  the  profits  of  the  said  copartnership,  in  respect  of  goods  purchased  in 
England,  consisting  entirely  of  the  increase  in  price  or  value  obtained  by  the  resale  in 
America  of  such  goods  so  purchased  by  them  in  England  and  exported  as  above  men- 
tioned. A  large  part  of  the  profits  of  the  business  carried  on  by  the  said  copartnership 
at  New  York  aforesaid,  is  obtained  from  goods  purchased  in  France,  Germany  and 
America.  Remittances  are  from  time  to  time  made  by  the  copartnership  at  New  York 
to  defendant,  and  by  him  paid  to  the  said  bankers  at  Nottingham  to  the  credit  of  the 
copartnership ;  and  payment  for  the  goods  purchased  in  England,  and  for  the  cost  of 
packing,  shipping  and  exporting  such  goods,  and  for  the  current  expenses  of  the  said 
business  premises  of  the  copartnership  at  Nottingham,  and  of  carrying  on  so  much 
of  the  said  business  as  is  carried  on  in  England,  is  made  by  means  of  checks  drawn 
by  the  defendant  for  and  in  the  name  of  the  said  copartnership  on  the  said  bankers  at 
Nottingham. 

It  was  further  found  that  profits  and  gains  have  arisen  and  accrued  to  the 
copartnership  from  the  trade  so  by  them  carried  on  during  the  year  ending  the  5th 
of  April,  1 856,  and  during  each  of  the  two  preceding  years  (the  trade  having  been 
during  all  that  time  carried  on),  to  a  large  amount,  viz.  10,0001.  And  that,  if  all  the 
persons  of  whom  the  copartnership  consisted  had  resided  in  the  United  Kingdom,  or  if 
the  business  of  the  copartnership  had  been  wholly  exercised  within  the  United  Kingdom, 
the  copartnership  would  have  been  chargeable  and  liable  jointly  and  in  one  sum  for 
and  in  respect  of  the  duties  mentioned  in  Schedule  (D.)  of  the  first  mentioned  Act, 
for  the  year  ending  on  the  5th  of  April,  1856,  in  respect  of  their  said  [774]  profits 
and  gains.  And  further,  that  after  the  passing  of  the  Acts  and  within  the  time 
limited  by  the  precept  of  the  Commissioners,  viz.,  on  the  1st  of  May,  1855,  T.  Under- 
wood, an  assessor  in  and  for  the  ward  within  which  the  defendant  carried  on  the  said 
business  for  the  year  ending  on  the  5th  of  April,  1856,  did,  as  such  assessor,  leave  at 
the  said  place  of  business  of  the  defendant  and  personally  deliver  to  him,  within  the 
said  ward,  a  notice  requiring  the  defendant  to  prepare  and  deliver  to  him  within  a 
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certain  time  a  list,  declaration  and  statement  which  should  contain,  amongst  other 
things,  an  account  and  return  of  the  profits  and  gains  arising  to  the  copartnership  of 
Lottimer,  Large  and  Co.,  in  respect  of  the  business  so  by  them  jointly  carried  on  as 
aforesaid  made  and  stated  by  and  on  behalf  of  him  the  defendant,  and  the  several 
other  persons  so  as  aforesaid  forming  and  constituting  the  same  copartnership,  jointly 
and  in  one  sum,  and  separately  and  distinctly  from  any  other  duty  chargeable  on  the 
same  persons  or  either  or  any  of  them.  And  that,  although  the  time  for  the  defen- 
dants complying  with  the  said  notice,  &c.,  elapsed  before  the  exhibiting  of  this  informa- 
tion, the  defendant  has  always  neglected  to  prepare  such  return.  And  that  the 
defendant  has  not  been  assessed  in  treble  the  duty  at  which  he  ought  to  be  charged 
by  virtue  of  the  said  Acts,  in  case  he  ought  by  law  to  have  prepared  and  delivered 
such  an  account  and  return.     But  whether  or  not,  &c. 

The  Attorney  General  (Sir  F.  Kelly),  with  whom  was  Beavan,  argued  for  the 
Crown. (a)  The  question  is,  whether  a  mercantile  firm  of  seven  partners,  of  whom 
six  reside  at  New  York  and  one  in  this  country,  is  liable  to  be  assessed  to  the  income 
tax,  in  respect  of  the  profits  of  the  firm,  under  [775]  the  5  &  6  Vict.  c.  35.  The  trade 
consists  of  buying  and  selling.  The  buying  is  carried  on  here ;  the  selling  at  New 
York.  The  member  of  the  copartnership  residing  here  has  a  warehouse  or  counting- 
house  for  his  clerks,  but  only  for  the  purposes  of  buying  goods,  which  are  exported 
and  sold  in  a  foreign  country.  By  the  16  &  17  Vict.  c.  34,  s.  2,  it  is  enacted,  that 
the  duties  shall  be  deemed  to  be  granted  and  made  payable  yearly  in  respect  of  the 
several  properties,  profits  and  gains  comprised  in  Schedule  (D.),  "  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing  to  any  person  residing  in  the  United 
Kingdom,  from  any  profession,  trade,  employment  or  vocation,  whether  the  same  shall 
be  respectively  carried  on  in  the  United  Kingdom  or  elsewhere."  By  this  the  duty  is 
imposed  on  all  persons  residing  in  the  United  Kingdom ;  and  it  applies  to  all  trades 
carried  on  by  such  persons  either  within  or  out  of  the  Kingdom.  Under  this  part  of 
the  Schedule  the  partner  resident  here  would  be  chargeable.  The  Schedule  goes 
on  to  make  duties  payable  "  in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  whatever,  whether  a  subject  of  her  Majesty  or  not,  although 
not  resident  within  the  United  Kingdom,  from  any  property  whatever  in  the  United 
Kingdom,  or  any  profession,  trade,  employment  or  vocation  exercised  within  the 
United  Kingdom."  This  would  impose  duties  on  the  partners  resident  in  America, 
in  respect  of  their  business  carried  on  here,  subject  to  the  question,  whether  a  trade 
carried  on  partly  here  and  partly  in  America  is  included  1  The  fifth  section  of  the 
16  &  17  Vict.  c.  34  provides  that  the  duties  thereby  granted  shall  be  assessed,  raised, 
levied  and  collected  under  the  regulations  and  provisions  of  the  5  &  6  Vict.  c.  35.  By 
the  100th  section  of  the  last  mentioned  Act :  "  First  Case.  Duties  to  be  charged  in 
respect  of  any  trade,"  &c.  Rule  second.  "  The  duty  shall  extend  to  every  person, 
body  [776]  politic  or  corporate,  fraternity,  fellowship,  company  or  society,  and  to 
every  act,  mystery,  adventure  or  concern,  carried  on  by  them  respectively,  in  Great 
Britain  or  elsewhere."  That  is  intended  to  guard  against  any  distinction  in  assessing 
the  duties  on  firms  or  individuals.  In  the  same  section,  by  Rule  the  Third  of  the 
"  Rules  applying  to  both  preceding  cases,"  it  is  provided  that  "  the  computation  of 
duty  arising  in  respect  of  any  trade,  manufacture,  adventure  or  concern,  &c.,  carried 
on  by  two  or  more  persons  jointly,  shall  be  made  and  stated  jointly  and  in  one  sum, 
and  separately  and  distinctly  from  any  other  duty  chargeable  on  the  same  persons  or 
any  or  either  of  them  :  and  the  return  of  the  partner  .  .  .  who  shall  be  resident  in 
Great  Britain  (and  who  is  hereby  required,  under  the  penalty  herein  contained  for 
default  in  making  any  return  required  by  this  Act,  to  make  such  return  on  behalf  of 
himself  and  the  other  partners,  &c.),  shall  be  sufficient  authority  to  charge  such 
partners  jointly."  It  then  provides  that  if  no  partner  resides  ia  Great  Britain,  their 
agent  shall  make  a  return.  Thus,  in  the  present  case,  if  all  the  partners  resided  at 
New  York  their  agent  M'ould  have  been  bound  to  make  a  return.  The  Fifth  Rule 
also  shews  how  the  return  should  have  been  made  by  the  defendant  for  his  partners, 
as  well  as  for  himself.  Any  doubt  that  might  exist  as  to  whether  the  duties  are 
charged  in  respect  of  a  trade  carried  on  partly  in  one  country  and  partly  in  another, 
is  set  at  rest  by  section  106,  which  provides  that  every  person  engaged  in  any  trade, 

(a)  In  Trinity  Term,  June  16.  Before  Pollock,  C.  B.,  Martin,  B.,  and 
Watson,  B. 
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manufacture,  adventure  or  concern,  shall  be  charged  by  the  Commissioners  acting  for 
the  parish  where  such  trade  shall  be  carried  on,  whether  such  trade  shall  be  carried 
on  wholly  or  in  part  only  in  Great  Britain.  The  words  in  this  section,  "  where  such 
trade  shall  be  carried  on,"  include  trading  carried  on  partly  here  and  partly  abroad. 
Acts  of  buying  alone  are  sufficient  to  constitute  a  trading,  though  no  goods  [777] 
be  sold  in  the  country.  Allen  v.  Cannon  (4  B.  &  Aid.  418)  shews  that  such  a  trading 
will  render  the  trader  liable  to  the  bankrupt  laws.  Alexander  v.  Vaughan  (Cowper,  398, 
and  Bird  v.  Sedgwick  (c)  are  to  the  same  effect.  It  may  be  said  that  the  profits  consist 
of  money  received  in  the  United  States.  But  profit  consists  in  buying  at  one 
price  and  selling  at  a  higher  price.  The  difference  between  the  buying  and  the 
selling  price  is  the  profit.  Buying  and  selling  are  both  essential  to  the  making  of 
profits  by  trading. 

R.  E.  Turner,  for  the  defendant.  The  partners  of  the  firm  of  Lottimer,  Large 
and  Co.,  resident  at  New  York,  are  not  liable  to  be  assessed  to  the  income  tax  in  this 
country,  and  therefore  the  defendant  is  not  liable  under  the  5  &  6  Vict.  c.  35,  s.  55, 
for  having  omitted  to  make  a  return  of  their  profits.  The  question  is,  whether  a  trade 
can  be  said  to  be  exercised  in  the  United  Kingdom,  which  consists  only  in  buying 
goods  here.  Suppose  the  owners  of  an  iron  foundry  in  the  United  States  employed 
a  person  to  buy  coals  here  for  the  use  of  their  furnace,  would  that  be  a  trading  here 
80  as  to  render  them  liable  to  income  tax  1  [Martin,  B.  Probably  not,  because  their 
trade  does  not  consist  in  buying  and  selling  coals.]  The  words  of  Schedule  (D.)  of 
16  &  17  Vict.  c.  34,  "  profits  or  gains  arising  or  accruing  to  any  person  residing  in  the 
United  Kingdom,"  shew  that  under  the  first  clause  of  Schedule  (D.)  the  defendant  is 
only  chargeable  in  respect  of  his  own  share  of  the  profits.  As  to  the  second  clause, 
the  duties  are  granted  in  respect  of  trades,  &c.  "  exercised  within  the  United 
Kingdom."  A  trade  is  exercised  or  carried  on  where  the  principal  business  of  the 
firm  is  carried  [778]  on,  or  where  the  money  profits  are  realized.  Acts  imposing 
duties  should  be  construed  strictly.  [Watson,  B.  Suppose  a  merchant  buys  wines 
abroad,  at  Bordeaux,  and  imports  them  into  London,  he  carries  on  business  at  Bordeaux. 
Carrying  on  business  does  not  consist  only  in  realizing  the  profits.]  Here  nothing  is 
sold  in  this  country.  There  is  no  interchange  of  commodities,  as  would  probably  be 
the  case  in  the  instance  put.  "Exercised  within  the  United  Kingdom"  means  a 
complete  exercise  of  the  trade  here. 

The  Attorney  General,  in  reply.  When  that  which  constitutes  the  trade  is  buying 
and  selling,  each  person  who  takes  part  in  either  operation  is  a  trader.  If  the  defen- 
dant's argument  were  well  founded,  the  seven  gentlemen  in  question  are  traders  neither 
here  nor  in  America. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  The  learned  counsel  on  both  sides  in  this  case  have  stated  to  us,  in 
writing,  the  question  upon  which  they  desire  our  judgment,  viz.,  whether  the  defen- 
dant is  liable  to  make  a  return  of  the  whole  of  the  profits  earned  by  the  firm  of  which 
he  is  partner,  by  the  exportation  of  goods  from  England,  and  the  sale  of  them  in  the 
United  States,  for  the  purpose  of  assessing  the  whole  firm  to  the  income  tax.  The 
material  facts  stated  in  the  special  verdict  are  these  :  The  defendant  was  a  partner  in 
a  firm  of  Lottimer,  Large  and  Co.  He  resided  near  Nottingham,  the  other  partners 
resided  at  New  York,  in  the  United  States  of  America.  The  firm  had  a  place  of 
business  there,  and  also  a  place  of  business  at  Nottingham,  viz.,  a  counting-house  and 
warehouse.  The  name  of  the  firm  was  over  the  door,  and  they  had  clerks  and  servants 
to  carry  on  the  business,  and  had  a  banking  account  with  the  Nottingham  [779]  and 
Notts  Banking  Company.  Books  were  kept  at  Nottingham,  but  they  merely  shewed 
the  purchases  in  England,  the  warehouse  expenses  and  the  remittances  from  New 
York.  No  money  was  ever  received  in  England,  except  from  New  York.  The 
business  of  the  firm  in  England  was  carried  on  by  the  defendant  and  others  purchasing 
and  shipping  goods  for  exportation ;  all  the  goods  were  shipped,  and  none  were  manu- 
factured or  resold  in  England.  No  profits  were  made  in  England ;  the  profits  arose  from 
the  increased  prices  obtained  on  the  resale  of  the  goods  in  America.  A  large  part  of 
the  profits  of  the  firm  was  obtained  by  the  resale  of  goods  in  America,  purchased  there  and 
in  France  and  Germany.     Remittances  were  from  time  to  time  made  from  New  York, 

(c)  1  Salk.  110 ;  and  see  Doddesworth  v.  Anderson,  Sir  T.  Raym.  375. 
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and  were  paid  to  the  Nottingham  and  Notts  Banking  Company.  The  goods  purchased, 
and  the  expenses  of  the  establishment  incurred  in  England,  were  paid  for  by  checks 
drawn  by  the  defendant  in  the  copartnership  name.  The  substantial  question  is. 
Whether  the  firm  are  liable  to  pay  income  tax  upon  the  profits  earned  by  them  on  the 
sale  of  goods  in  America,  bought  in  and  exported  from  England  in  manner  above 
mentioned. 

In  the  writing  signed  by  the  learned  counsel  it  is  admitted  that  the  defendant  is 
liable  to  pay  income  tax  upon  the  whole  of  the  profits  which  he  received  from  the 
business  of  the  firm,  and  the  first  part  of  Schedule  (D.)  in  the  second  section  of  the 
16  &  17  Vict.  c.  34,  is  conclusive  upon  the  point. 

The  point  in  controversy  depends  upon  the  second  part  of  the  same  Schedule :  by 
it  the  duty  is  granted  for  and  in  respect  of  the  annual  profits  accruing  to  any  person 
whatsoever,  whether  a  subject  of  her  Majesty  or  not,  and  although  not  resident  within 
the  United  Kingdom,  from  any  trade  exercised  within  the  United  Kingdom,  and  to 
be  charged  for  [780]  every  20s.  of  the  annual  amount  of  such  profits.  Now  supposing 
the  firm  in  question  was  composed  of  a  single  individual,  and  he  resided  in  New  York 
and  employed  an  agent  in  England  who  acted  in  the  same  manner  in  the  purchase  of 
goods  as  the  defendant  did,  we  think  there  is  no  doubt  that  he  would  exercise  a  trade 
within  the  United  Kingdom — he  would  exercise  in  England  the  trade  of  buying  goods 
for  exportation  and  resale,  though  the  resale  was  out  of  England,  a  well  known  and 
extensive  trade.  There  is  a  provision  made  in  the  100th  section  of  the  5  &  6  Vict, 
c.  35,  for  the  return  or  statement  to  be  made  under  such  circumstances.  In  the 
present  case  a  partner  was  the  acting  manager,  and  we  think  it  quite  clear  that  every 
exercise  of  the  trade  by  him  is  an  exercise  of  it  by  the  whole  firm  of  which  he  is  a 
member,  and  that  they  all  exercise  it  within  the  United  Kingdom.  This  is  corro- 
borated by  sect.  106  of  5  &  6  Vict.  c.  35,  by  which  it  appears  that  there  may  be  a 
trade  carried  on  partly  in  and  partly  out  of  the  United  Kingdom,  and  yet  be  within 
the  enactment.  It  was  said  that  the  buying  without  selling  was  not  trading,  but  we 
think  buying,  in  the  manner  stated  in  the  special  verdict,  with  the  intention  of  selling, 
was  trading.  The  cases  cited  on  the  argument  shewed  that  the  defendant  was  subject 
to  the  bankrupt  laws  as  a  trader.  Suppose  the  question  asked,  "  Did  the  defendant 
carry  on  trade?"  the  obvious  answer  would  be  in  the  affirmative,  that  "he  carried  on 
the  trade  of  buying  goods  for  exportation." 

The  third  rule  of  the  third  set  of  rules  to  the  100th  section  of  the  same  statute 
shews  how  the  return  or  statement  is  to  be  made.  It  must  be  made  by  the  defendant 
being  the  partner  resident  in  Great  Britain,  and  in  one  sum;  but  upon  payment  credit 
should  be  given  for  the  payments  made  by  the  defendant  in  respect  of  his  part  of  the 
profits  in  the  English  trade,  he  being  charged  with  that  in  the  [781]  amount  of  duty 
imposed  upon  himself  by  the  first  part  of  the  Schedule  (D.) ;  or  perhaps  the  better 
way  would  be  that  the  firm  should  be  assessed  for  the  profits  of  the  English  trade, 
and  the  defendant  separately  for  his  share  of  the  German,  French  and  American 
profits. 

For  these  reasons  we  are  of  opinion,  in  answer  to  the  question  submitted  to  us, 
that  the  defendant  is  liable  to  make  a  return  of  the  whole  of  the  profits  earned  by 
the  firm  of  which  he  is  a  partner,  by  the  exportation  of  goods  from  England  on  the 
sale  of  them  in  the  United  States,  for  the  purpose  of  assessing  the  whole  firm  to  the 
income  tax. 

Judgment  for  the  Crown. 


CoRNMAN  V.  The  Eastern  Counties  Railway  Company.  June  22,  1859.— The 
defendants,  a  railway  Company,  had  on  their  platform,  standing  against  a  pillar 
which  passengers  passed  in  going  to  and  coming  from  the  trains,  a  portable 
weighing  machine,  which  was  used  for  Aveighing  passengers'  luggage,  and  the  foot 
of  which  projected  about  six  inches  above  the  level  of  the  platform.  It  was 
unfenced  and  had  stood  in  the  same  position,  without  any  accident  having 
occurred  to  persons  passing  it,  for  about  five  years.  The  plaintiff",  being  at  the 
station  on  Christmas  day  inquiring  for  a  parcel  was  driven  by  the  crowd  against 
the  machine,  caught  his  foot  in  it  and  fell  over  it.  Held,  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury  on  the  part  of  the  company,  the  machine 
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being  in  a  situation  in  which  it  might  have  been  seen,  and  the  accident  not  being 
shewn  to  be  one  which  could  have  been  reasonably  anticipated. 

[S.  C.  29  L.  J.  Ex.  94 ;  4  Jur.  (N.  S.)  657.  Adopted,  Cottaii  v.  Wood,  1860,  8  C.  B. 
(N.  S.)  568.  Distinguished,  Ayles  v.  South  Eastern  Railway,  1868,  L.  R.  3  Ex.  149. 
Applied,  Blackman  v.  London,  Brighton  and  South  Coast  Railway,  1869, 17  W.  R.  770; 
fVatkins  v.  Great  Western  Railway,  1877,  46  L.  J.  C.  P.  821;  25  W.  R.  905; 
37  L.  T.  193;  Gh-eat  Western  Railway  v.  Davies,  1878,  39  L.  T.  479.  Referred  to, 
Noi-mdn  v.  Ch-eat  Western  Railway,  [1915]  1  K.  B.  588.] 

Declaration.  That  the  defendants,  at  the  time  of  the  grievances,  were  the  owners 
of  a  railway  on  which  they  were  used  and  accustomed  to  carry  passengers  and  parcels 
for  hire,  and  were  also  possessed  of  a  railway  station  and  platform  abutting  on  the 
railway,  upon,  along,  and  over  which  all  persons  lawfully  being  at  the  said  station 
were  used  and  accustomed  and  were  authorized  by  the  defendants  to  pass  and 
repass  ;  and  whereas,  at  the  time  of  the  committing  of  the  grievances,  the  plaintiflF 
was  expecting  and  about  to  receive  a  parcel  then  carried  by  a  certain  train  by  the 
defendants  at  their  request  for  reward,  and  to  receive  [782]  which  parcel  the  defen- 
dants had  authorized  the  plaintiff  to  go  and  pass  and  repass  upon,  along,  and  on  the 
said  platform,  the  same  then  being  the  regular,  usual  and  accustomed  way  for  him  to 
go  and  pass  and  repass  for  the  purpose  aforesaid,  of  which  the  defendants  had 
notice :  nevertheless  the  defendants  carelessly,  negligently  and  improperly  then 
suffered  and  permitted  a  weighing  machine  to  be  and  remain  upon  the  said  platform 
in  an  unreasonable  and  improper  place,  and  a  place  that  was  highly  dangerous  to 
persons  going,  passing  and  repassing  upon,  along  and  on  the  platform  in  case  the  same 
should  be  greatly  crowded  with  persons,  and  suffered  the  platform  to  be  greatly 
crowded  without  taking  reasonable  means  of  preventing  accidents,  by  means  whereof 
the  plaintiff,  whilst  he  was  upon  the  said  platform  with  the  consent  of  the  defendants' 
was  on  account  of  the  defendants'  careless  and  negligent  conduct  and  want  of  due 
precautions  cast  and  thrown  on  the  weighing  machine,  &c. 

Plea,  not  guilty. 

At  the  trial  before  Channell,  B.,  at  the  London  Sittings  in  Trinity  Term,  the 
plaintiff  proved  that  on  the  25th  of  December,  1858,  he  went  to  the  luggage  counter, 
at  the  arrival  platform  of  the  defendants'  railway,  to  get  a  parcel,  and  while  he  was 
standing  there  a  train  arrived ;  the  passengers  from  the  train,  who  were  very 
numerous,  pressed  him  forward,  and  he  was  driven  against  a  weighing  machine  on  the 
platform  which  he  did  not  see ;  his  foot  caught  the  corner  of  the  machine ;  he  fell  and 
broke  his  kneecap.  The  machine  stood  against  a  pillar ;  he  would  not  have  fallen  had 
the  machine  not  been  there.  It  was  proved  that  when  there  were  large  numbers  of 
passengers  they  passed  on  each  side  of  the  weighing  machine.  A  witness  stated  that 
at  the  Great  Northern,  North  Western,  Great  Western,  South  Eastern  and  South 
Western  Railway  Stations  the  [783]  weighing  machines  are  flush  with  the  floor.  At 
the  Great  Western  Station  they  are  inclosed  by  railings.  The  weighing  machine 
which  was  used  for  weighing  passengers'  luggage  had  been  in  the  same  situation  for 
five  years.  It  was  ajjortable  machine,  which  is  convenient  for  weighing  passengers' 
goods.  A  model  was  produced  shewing  that  the  foot  on  which  goods  were  placed  for 
the  purpose  of  being  weighed  was  six  or  eight  inches  above  the  level  of  the  floor  of 
the  platform. 

The  learned  Judge  told  the  jury  that  the  weighing  machine  was  a  thing  which  any 
person  on  the  platform  might  have  an  opportunity  of  seeing,  and  therefore  that  the 
case  did  not  resemble  that  of  accident  from  falling  into  an  unfenced  hole ;  that  one 
Company  was  not  bound  to  adopt  all  the  arrangements  of  another :  and  he  asked  them 
whether  they  thought  that  the  machine  was  so  constructed,  and  in  such  a  position  as 
that,  without  any  negligence  of  persons  coming  on  the  platform,  accidents  might 
occur.  The  jury  found  a  verdict  for  the  plaintiff.  Leave  was  reserved  to  the  defen- 
dants to  move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury. 

Ballantine,  Serjt.,  having  obtained  a  rule  ni.si  accordingly. 

Parry,  Serjt.  and  H.  James  now  shewed  cause.  Upon  the  pleadings  it  must  be 
taken  that  the  plaintiff  was  lawfully  on  the  platform  with  the  consent  of  the  defen- 
dants. It  was  negligence  in  the  Company  to  place  a  weighing  machine  in  such  a 
position  that  persons  on  the  platform  are  liable  to   sustain  injury  by  being  driven 
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against  it  by  the  pressure  of  great  crowds,  such  as  might  naturally  be  expected  to 
congregate  in  such  a  place  at  certain  times.  The  verdict  of  the  jury  shews  that  the 
plaintiff  did  not  [784]  contribute  to  the  accident  by  any  negligence  of  his  own. 
[Bramwell,  B.  In  a  case  against  the  South  Eastern  Eailway  Company,  tried  before 
me,  in  which  my  brother  Hill  was  counsel  for  the  Company,  two  flaps  on  the  platform 
had  been  imperfectly  turned  back ;  the  plaintiff  passing  along  the  platform  tripped, 
and  fell  in.  I  suggested  that  there  was  no  defence;  he  was  so  entirely  of  that 
opinion,  that  he  submitted  to  a  verdict.]  If  a  dangerous  bridge  fall  in,  it  would  be  no 
answer  to  an  action  for  negligence  against  the  person  who  put  it  up  that  ninety-nine 
persons  had  previously  passed  over  it,  if  it  gave  way  with  the  hundredth.  In  Martin 
V.  The  Gh-eat  Nmihern  Railway  Company  (16  C.  B.  179),  the  plaintiff,  in  running  along 
the  platform  of  the  railway  to  get  into  the  train,  fell  over  a  switch  handle;  it  was  held 
that  there  was  evidence  of  negligence  on  the  part  of  the  defendants.  The  plaintiff 
there  was  on  a  part  of  the  platform  where  he  ought  not  to  have  gone.  [Bramwell  B. 
That  case  will  not  help  this  plaintiff,  because  there  was  evidence  that  there  was  not 
light  enough  to  enable  a  person  unacquainted  with  the  premises  to  move  about  in 
safety.  Watson,  B.  I  have  always  thought  that  decision  wrong,  but  perhaps  it  may 
be  supported  on  that  ground.]  In  Southcoie  v.  Stanley  (1  H.  &  N.  247)  the  distinction 
between  a  visitor  and  a  person  invited  as  a  customer  into  a  shop,  or  a  passenger  to  a 
railway  station,  was  adverted  to ;  but  it  was  said  that  a  person  in  the  house  of  another, 
either  as  a  visitor  or  on  business,  has  a  right  that  the  owner  of  the  house  shall  take 
reasonable  care  to  protect  him  from  injury,  for  instance  that  he  shall  not  allow  a  trap- 
door to  be  open  through  which  the  visitor  may  fall.  The  public  in  general  know  that 
that  the  platform  is  above  the  rails ;  therefore  they  would  be  on  their  guard  against 
falling  off  the  platform.  The  real  question  is,  whether  the  property  of  the  defendants 
was  so  arranged  as  to  be  likely  to  produce  danger  to  a  [785]  person  situated  as  the 
plaintiff  was.  [Bramwell,  B.  In  a  case  in  which  I  was  counsel,  the  plaintiff  came  to 
a  shop  to  measure  a  picture  for  a  frame,  and  followed  the  defendant  over  a  counter. 
He  dropped  through  a  skylight.  There  was  a  verdict  for  the  plaintiff,  and  a  rule  to 
enter  a  nonsuit  was  refused.  The  difficulty  here  is  that  the  Company  could  not  have 
reasonably  anticipated  the  sort  of  accident  which  happened.  The  weighing  machine 
had  been  in  the  same  situation  for  years  without  causing  any  accident  to  any  one.] 
That  was  a  question  for  the  jury.  They  referred  also  to  Barnes  v.  Ward  (9  C.  B. 
392),  and  Toomey  v.  The  London,  Brighton  and  South  Coast  Railway  Company  (3  C.  B., 
N.  S.  146). 

Ballantine,  Serjt.,  and  Holland,  appeared  in  support  of  the  rule,  but  were  not 
called  on. 

Martin,  B.  The  rule  must  be  absolute.  We  are  all  of  opinion  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury.  The  railway  Company  had  a  station  which 
they  had  used  for  a  long  time.  They  had  placed  on  the  platform  a  weighing  machine 
for  the  purpose  of  weighing  luggage  carried  by  the  trains.  It  was  a  large  machine 
which  any  one  might  see.  The  defendant,  on  Christmas  day  of  last  year,  went  to  the 
place  where  it  was,  and  fell  over  it.  There  is  an  averment  in  the  declaration  that  he 
was  lawfully  there,  but  the  accident  happened  either  from  his  bping  pressed  upon  by 
other  people,  or  by  his  own  misfortune.  There  is  no  evidence  of  any  negligence  on 
the  part  of  the  Company.  No  doubt  if  there  had  been  an  open  place  on  the  platform 
through  which  any  one  might  have  fallen  without  perceiving  it,  that  would  have  been 
negligence  on  the  part  of  the  Company.  Here  however  the  platform  was  in  the  same 
[786]  condition  in  which  it  had  been  for  five  years.  The  accident  was  one  of  those 
misfortunes  which  will  occasionally  occur,  and  of  which  people  must  bear  the  conse- 
quences. If  the  accident  had  occurred  in  a  timber  yard,  or  in  any  other  place  than  in 
the  station  of  a  railway  Company,  no  one  would  have  thought  of  bringing  an  action. 

Bramwell,  B.  I  have  felt  considerable  doubt  whether  the  rule  should  be  made 
absolute,  not  from  any  want  of  inclination  to  take  care  that  railway  Companies  are 
fairly  treated,  but  because  I  think  that  all  the  ingredients  to  make  out  a  case  of 
negligence  against  the  Company  exist,  except  that  proof  is  wanting  that  the  mischief 
which  happened  was  one  which  could  have  been  foreseen.  In  such  a  case  it  is  always 
a  question  whether  the  mischief  could  have  been  reasonably  foreseen.  Nothing  is  so 
easy  as  to  be  wise  after  the  event.  But  here  no  witness  stated  that  he  would  have 
known  that  the  position  of  the  weighing  machine  was  likely  to  cause  danger.  I  adopt 
the  rule  stated  by  Williams,  J.,  in  Toomey  v.  The  Brighton  Raihvay  Company — "  It  is 
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not  enough  to  say  that  there  was  some  evidence ;  a  scintilla  of  evidence,  or  a  mere 
surmise  that  there  may  have  been  negligence  on  the  part  of  the  defendants,  clearly 
would  not  justify  the  Judge  in  leaving  the  case  to  the  jury  ;  there  must  be  evidence 
on  which  they  might  reasonably  and  properly  conclude  that  there  was  negligence." 
Here  the  evidence  was  that  the  Company  might  reasonably  have  anticipated  that  no 
mischief  could  occur,  since  no  mischief  had  resulted  from  keeping  the  machine  in  the 
position  in  which  it  stood  for  so  long  a  period. 

Watson,  B.  It  is  necessary  for  a  railway  Company  to  have  a  weighing  machine. 
In  the  present  case  this  ma-[787]-chine  was  close  up  to  the  side  of  the  railway,  quite 
out  of  the  course  of  the  transit  of  passengers  from  the  carriages  to  the  outlet  from  the 
station.  It  may  be  that  on  this  particular  occasion,  in  consequence  of  the  great 
number  of  passengers,  the  plaintiff  was  driven  against  the  machine ;  if  so,  the  cause  of 
the  accident  was  the  pressure  of  the  crowd.  If  there  was  a  pitfall  in  the  direct  road, 
or  close  to  the  road,  the  cases  cited  might  have  applied. 

Channell,  B.  I  agree  that  the  rule  must  be  made  absolute.  At  the  conclusion 
of  the  plaintiffs  case  my  brother  Ballantine  objected  that  there  was  no  evidence ;  I 
was  of  that  opinion  ;  but  as  it  is  often  a  most  difficult  question  whether  there  is  not  a 
scintilla  of  evidence  which  ought  to  go  to  the  jury,  I  refused  to  withdraw  it  from  their 
consideration.  Some  of  the  cases  put  in  the  argument  have  no  bearing  on  the  question. 
If  the  accident  had  happened  from  the  platform  being  so  constructed  as  to  be  insufficient 
to  carry  the  weight  of  the  persons  who  might  come  in  great  numbers  on  a  particular 
day,  that  no  doubt  would  have  been  evidence  of  negligence  on  the  part  of  the 
Company. 

Rule  absolute. 

[788]  Russell  v.  Thornton.  June  23,  1859. — The  plaintiff,  who  was  the  agent 
in  London  of  some  foreign  owners  of  the  steam-ship  "  B.,"  being  instructed  to 
cause  the  ship  to  be  insured  by  a  time  policy  for  a  year,  from  the  21st  of  January, 
1857,  employed  H.  and  Co.,  insurance  brokers,  to  effect  the  insurance.  On  the 
15th  of  January  H.  and  Co.  applied  to  the  defendant  to  become  an  insurer.  On 
that  day  the  plaintiff  received  a  letter  from  the  captain  of  the  ship  informing  him 
that  the  vessel  had  been  aground  and  had  received  some  very  heavy  blows,  and 
had  made  her  way  in  a  sinking  state  to  the  port  of  Carthagena,  where  she  then 
was.  On  the  same  day  the  plaintiff  communicated  this  letter  to  H.  and  Co.,  but 
H.  and  Co.  did  not  communicate  it  to  the  defendant.  On  the  16th  the  defendant 
agreed  to  become  an  insurer  for  30001.,  and  debited  H.  and  Co.  for  the  premium. 
On  the  22nd  the  plaintiff,  finding  that  no  notice  of  the  accident  had  reached 
London,  sent  an  extract  from  the  captain's  letter  to  Lloyd's.  The  defendant,  who 
was  then  for  the  first  time  informed  of  the  fact  that  the  ship  had  been  on  shore, 
wrote  to  H.  and  Co.  as  follows : — "  Understanding  that  the  ship  '  B.'  has  been  on 
shore,  I  do  not  consider  that  my  risk  commences  until  the  vessel  has  been 
surveyed  and  repaired."  This  letter  was  not  answered  by  H.  and  Co.  The 
debit  of  H.  and  Co.  in  the  books  of  the  defendant  remained  till  after  the  loss. 
The  ship  was  surveyed  and  repaired  and  reported  to  be  perfectly  tight,  and  in  a 
condition  to  undertake  a  voyage  of  any  description  on  the  23rd  of  April.  After 
several  intermediate  voyages  she  was  totally  lost  on  the  9th  of  October,  1857. — 
Held  :  First,  that  the  concealment  of  the  information  received  from  the  captain, 
that  the  ship  had  been  on  shore,  was  a  concealment  of  a  material  fact  which 
vitiated  the  policy. — Secondly.  That,  assuming  that  the  defendant's  letter  of 
the  22nd  of  January  was  an  offer  to  insure  on  the  terms  therein  mentioned,  such 
offer  was  not  shewn  to  have  been  accepted  by  H.  and  Co.  or  the  plaintiff. — Quaere, 
whether  H.  and  Co.  would  have  had  any  authority  to  accept  such  offer. 

[S.  C.  29  L.  J.  Ex.  9 :  affirmed  1860,  6  H.  &  N.  140.] 

Declaration.  First  count  on  a  policy  of  insurance  in  the  usual  form,  dated  the 
19th  of  January,  1857,  whereby  the  plaintiff  caused  himself  to  be  insured,  "lost  or 
not  lost,  at  and  from  the  2l8t  day  of  January,  1857,  to  the  20th  day  of  January,  1858, 
both  days  inclusive,  being  for  the  space  of  twelve  calendar  months,  in  port,  at  sea,  and 
at  all  ports  and  places  whatsoever  for  any  purposes  whatever,  with  liberty  to  tow 
vessels,  upon  any  kind  of  goods  and  merchandize ;  and  also  upon  the  body,  tackle, 
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apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture  of  and  in  the  good 
ship  or  vessel  called  the  '  Butjadingen,'  &c. ;  the  hull  and  materials  valued  at  70001. ; 
machinery  at  40001.,"  the  assurers  acknowledging  themselves  to  be  paid  the  considera- 
tion at  and  after  the  rate  of  eight  guineas  per  cent.,  to  return  lis.  8d.  per  cent,  per 
month  for  each  month  she  might  be  laid  up  or  be  in  port,  and  20s.  per  cent,  for  not 
going  in  to  the  Baltic,  or  if  cancelled  notice  [789]  to  that  eflFect  to  be  given  in  writing. 
(There  was  a  running  down  clause,  and  a  warranty  that  the  ship  should  not  sail  to 
certain  places  named.)  Averments  :  that  the  policy  was  underwritten  by  the  defendant 
for  30001.,  and  the  plaintiff  paid  the  premium ;  that  Unimo  Lubben,  H.  Gr.  Fantzen 
and  others  were  interested  for  the  said  period  of  twelve  months  and  at  the  time  of  the 
loss  after  mentioned  ;  that  all  things  happened  to  entitle  the  plaintiff  to  the  benefit  of 
the  assurance ;  and  that  during  the  continuance  of  the  risk  the  ship,  by  the  perils  of 
the  seas,  was  wholly  lost.  Breach :  that  the  defendant  hath  not  paid  the  said  sura 
of  30001. 

Second  count.  That  the  policy  being  so  made  and  underwritten  as  aforesaid,  and 
the  said  amount  being  so  paid  by  the  plaintiff  to  the  defendant,  a  certain  fact,  to  wit, 
the  fact  of  the  said  vessel  having  been  aground,  and  being  in  the  port  of  Carthagena, 
requiring  certain  repairs,  had  not  been  communicated  by  the  plaintiff  or  any  person 
interested  in  the  said  policy  to  the  defendant  at  the  time  of  the  making  thereof,  by 
reason  whereof  the  validity  of  the  said  policy  was  questioned  by  the  defendant,  and 
thereupon  it  was  agreed  by  and  between  the  plaintiff,  to  wit,  on  behalf  of  the  persons 
interested  in  the  said  vessel  and  the  defendant,  that  the  defendant  should  retain  and 
keep  the  premium,  and  that  the  policy  should  become  a  valid  and  binding  policy  and 
contract  of  assurance,  and  that  the  risk  undertaken  by  the  defendant  should  commence 
so  soon  as  the  vessel  was  surveyed  and  the  repairs  required  properly  done,  and  should 
continue  from  thence  until  the  completion  of  the  said  period  in  the  policy  mentioned ; 
that  afterwards  and  during  the  said  period  the  vessel  was  surveyed  and  the  repairs 
required  well  and  properly  done,  and  the  vessel  was  then  in  a  sound  and  seaworthy 
state,  and  thereupon  from  that  time  until  the  happening  of  the  loss  the  policy  became 
[790]  and  was  a  valid  and  binding  agreement  and  contract  of  assurance  to  the  amount 
of  30001. ;  that  the  said  persons  in  the  first  count  mentioned  were  interested,  &c. ; 
that  while  the  said  policy  and  agreement  were  in  full  force  the  ship  was  wholly  lost. 
Breach :  nonpayment  of  the  30001.  Third  count :  for  money  had  and  received  and 
on  an  account  stated. 

Pleas  :  First,  to  the  first  count.  That  before  the  defendant  became  an  assurer  on 
the  policy,  the  plaintiff  and  the  persons  interested  in  the  policy,  or  some  or  one  of 
them,  had  received  a  letter  from  the  captain  of  the  vessel  informing  him  that  the  said 
vessel  had  been  aground  and  sustained  serious  damage,  and  was  then  lying  in  Carthagena 
harbour  needing  repair,  and  had  other  information  as  to  the  then  state  of  the  vessel, 
which  was  material  to  the  risk,  and  which  was  not  known  to  the  defendant,  and  the 
said  letter  and  information  might  and  could  and  ought  to  have  been  communicated  to 
the  defendant  before  he  became  an  assurer,  and  the  said  letter  and  information  were 
concealed  from  the  defendant,  and  the  defendant  became  an  insurer  and  subscribed 
the  said  policy  in  ignorance  that  the  plaintiff  and  the  persons  interested  or  some  or 
one  of  them  had  received  such  letter. 

Thirdly.  As  to  the  residue  of  the  claim  :  the  defendant  brought  into  Court  2521. 

Fourthly.  As  to  the  second  count :  that  it  was  not  agreed  as  alleged. 

Fifthly.  To  the  second  count ;  that  the  validity  of  the  policy  was  not  questioned 
as  alleged. 

Seventhly.  That  a  fact  known  to  the  assured  and  not  known  to  the  defendant 
was  concealed  from  the  defendant,  and  was  not  communicated  to  him,  viz.  that  the 
plaintiff  at  the  time  of  making  the  policy  had  knowledge  of  the  fact  that  the  ship  had 
been  aground  and  was  in  the  port  of  [791]  Carthagena  requiring  repairs,  and  had  then, 
knowing  it,  concealed  that  fact  from  the  defendant,  the  same  being  a  material  fact  to 
be  communicated  to  him. 

Replication.  The  plaintiff  took  issue  on  the  first,  fourth,  fifth  and  seventh  pleas, 
and  took  the  2521.  out  of  Court. 

Second  replication  to  the  first  plea.  That  after  the  making  of  the  policy,  and  after 
the  defendant  knew  of  the  concealment  in  that  plea  mentioned,  the  defendant,  for 
certain  good  and  sufficient  considerations,  agreed  to  waive,  and  did  waive,  all  objection 
to  the  validity  of  the  said  policy  by  reason  of  such  concealment.     And  the  said  policy 
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became  and  was  by  virtue  of  such  agreement  and  waiver,  before  and  at  the  time  of 
the  happening  of  the  loss,  a  good  and  valid  contract  of  assurance,  notwithstanding  the 
concealment  in  the  plea  mentioned. 

The  plaintiff  also  demurred  to  the  seventh  plea. 

The  cause  came  on  to  be  tried  before  Willes,  J.,  at  the  Surrey  Summer  Assizes, 
1858,  when  a  verdict  was  taken  for  the  plaintiff  for  35001.,  subject  to  the  following 
special  case : — 

The  plaintiff,  a  shipping  agent,  was  the  agent  in  London  for  certain  persons 
residing  at  Brake,  in  the  duchy  of  Oldenburg,  owners  of  the  iron  screw  steam-ship 
"  Butjadingen,"  built  at  Shields  in  1855,  and  classed  Al  at  Lloyd's.  In  January 
1857  the  said  owners  instructed  the  plaintiff  to  renew  a  then  existing  policy  of 
insurance  on  the  ship,  which  would  expire  on  the  28th  of  January,  1857.  The  plaintiff 
desired  Messrs.  Hodges  and  Johnson,  insurance  brokers,  to  effect  the  insurance. 
Hodges  and  Johnson  proceeded  to  effect  the  insurance,  and  on  the  afternoon  of  the 
15th  of  January  applied  to  the  defendant's  agent  to  become  an  insurer,  but  he  did 
not  then  agree  to  do  so.  On  the  16th  of  January  he  agreed  to  take  30001.,  and  the 
usual  [792]  slip  was  then  signed  by  him  ;  and  on  the  19th  of  January,  1857,  the  policy 
mentioned  in  the  declaration  was  duly  signed  by  the  defendant.  The  defendant  had 
not  been  in  the  risk  before.  He  had  no  notice  or  knowledge  that  the  ship  had  been 
on  shore,  or  received  injury  either  before  or  at  the  time  of  taking  the  risk  or  subscribing 
the  policy.  The  steam-ship,  on  the  2nd  of  January,  sailed  from  Gibraltar  to  Genoa, 
and  on  the  same  day  got  aground  on  the  Spanish  coast.  On  the  15th  of  January  the 
plaintiff  received  from  Mr.  Wierichs,  the  master  of  the  "  Butjadingen,"  the  following 
letter : — 

"January  6,  1857, 
"Mr.  G.  Kussell.  "Carthagena  Harbour,  Spain. 

"Sir, — I  am  sorry  to  inform  you  again  that  we  have  met  with  a  very  serious 
misfortune.  Under  way  from  Gibraltar  our  ship  got  aground  on  the  2ud  instant, 
about  9  P.M.,  on  the  Spanish  coast,  at  a  place  called  Point  St.  Elena,  about  the  south- 
western limit  of  the  Bay  of  Almeira :  she  received  some  very  heavy  blows,  and  shaked 
to  such  a  degree  that  caused  the  ship  to  spring  a  very  serious  leak,  filled  the  aft  part 
of  the  ship  under  the  cabin  level  with  the  sea :  all  our  pumps  were  only  sufficient  to 
keep  her  afloat ;  she  had  stuck  fast  aground  for  about  twenty-two  hours,  when  a  sea 
came,  and  swung  her  round,  thus  moving  her  from  her  former  position.  The  engines 
were  immediately  put  at  full  speed,  which  enabled  her  to  get  free ;  and  once  more 
under  way,  and  in  a  sinking  state,  we  made  the  best  way  to  the  first  port,  viz. 
Carthagena,  where  we  thought  it  safest  and  most  likely  for  repairs ;  for  to  proceed 
further  on  the  passage  would  have  been  at  a  great  risk ;  the  pumps  might  have  become 
choked  while  under  way,  and  then  no  doubt  the  ship  would  sink. 

"During  the  time  the  ship  was  aground  a  great  quantity  [793]  of  cargo,  &c.,  was 
thrown  overboard  to  save  the  ship.  We  had  very  little  hopes  of  saving  her  at  the 
time  the  sea  swung  her  rounds  &c. — Yours,  &c.,  in  haste, 

"To  Mr.  G.  Russell.  J.  H.  Wierichs." 

This  letter  was  not  shewn  to  the  defendant. 

The  plaintiff  on  the  same  day  sent  a  copy  of  this  letter  to  the  owners,  accompanied 
by  one  from  himself,  in  which  he  said  :  "  In  the  absence  of  more  detailed  particulars, 
it  is  impossible  to  arrive  at  any  conclusion  as  to  the  extent  of  damage  she  has  received  ; 
but,  as  far  as  I  can  judge  from  Wierichs'  letter,  the  expense  of  repairs,  &c.,  whatever 
they  may  be,  will  fall  on  the  underwriters.  I  am  afraid,  however,  that  it  will  make 
her  reinsurance  very  difficult,  and  the  sooner  I  hear  from  you  on  this  point  the  better." 
The  plaintiff  communicated  to  Hodges  and  Johnson  the  fact  of  his  having  received 
the  master's  letter,  and  left  the  same  with  them. 

In  January,  1857,  there  was  a  daily  post  from  Carthagena  to  London.  The 
average  course  of  post  was  eight  days. 

The  plaintiff,  on  the  22nd  of  January,  forwarded  to  Lloyd's  the  following 
paper : — 

"  Extract  of  a  letter,  dated  Carthagena,  6th  January,  1857,  from  Captain  Wierichs, 
of  the  '  Butjadingen,'  to  George  Russell,  the  owner's  agent  in  London. 

"That  about  9  P.M.  the  2nd  instant,  the  above  vessel  got  aground  on  Port  St. 
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Elena,  on  the  Spanish  coast  (South  Western  promontory  of  the  Bay  of  Almeira),  filling 
the  after  part  of  the  ship  under  the  cabin  level  with  the  sea ;  but  after  the  lapse  of 
twenty-two  hours  she  was  again  afloat,  and  in  a  sinking  state  made  Carthagena. 
During  the  time  the  vessel  was  aground  a  great  quantity  of  the  cargo  was  thrown 
overboard  to  save  the  ship." 

[794]  The  particulars  of  this  letter  were  inserted  in  a  book  called  the  "  Casualty 
Book,"  kept  at  Lloyd's,  and  in  Lloyd's  List. 

On  the  22nd  the  defendant's  agent  saw  the  notice  in  the  Casualty  Book,  and 
communicated  the  same  to  the  defendant.  On  the  same  day  the  defendant  wrote  to 
Hodges  and  Johnson  a  letter,  of  which  the  following  is  a  copy. 

"Old  Swan  Wharf,  22nd  January,  1857. 
**  Messrs.  Hodges  and  Johnson. 

"  Dear  Sirs, — Understanding  that  the  steamer  '  Butjadingen  '  has  been  on  shore, 
I  do  not  consider  that  my  risk  commences  until  the  vessel  has  been  surveyed  and 
repaired.— Yours,  &c.,  T.  Thornton. 

This  letter  was  received  by  Hodges  and  Johnson  on  the  same  day,  and  was  not 
answered. 

The  defendant,  on  the  16th  of  January,  1857,  debited  Messrs.  Hodges  and 
Johnson  on  account  with  2401.,  the  amount  of  the  premium,  the  balance  of  the  account 
then  being  in  favour  of  the  defendant.  This  debit  remained  till  April,  1858,  when 
Hodges  and  Johnson  handed  to  the  defendant  a  check  for  the  amount,  in  consequence 
of  a  letter  from  the  defendant  informing  them  that  he  was  advised  to  pay  the  amount 
into  Court. 

The  defendant  was  not,  prior  to  effecting  the  insurance,  aware  that  tjje  plaintiff 
had  received  information  of  the  accident,  nor  did  he  know  the  fact  till  after  the 
commencement  of  this  action.  Until  the  22nd  of  January,  1857,  no  information  had 
been  received  at  Lloyd's  of  this  accident. 

The  ship  proceeded  from  Carthagena  to  Genoa,  and  then  discharged  her  cargo. 
She  could  not  be  repaired  at  Genoa.  She  therefore  proceeded  to  La  Seyne,  near 
Toulon  in  France,  where  she  was  surveyed  and  repaired.  On  the  4th  of  March,  1857, 
she  was  surveyed  by  M.  Vidal,  a  surveyor  appointed  by  the'agent  of  Lloyd's  at  Toulon. 
(The  case  [795]  set  out  the  surveyor's  report,  which  stated  that  the  repairs  through- 
out had  been  done  perfectly  effectively,  and  that  on  the  26th  of  March  the  vessel  was 
perfectly  tight,  and  in  a  condition  to  undertake  a  voyage  of  any  description.  The 
report  was  dated  the  2nd  of  April,  1857.) 

After  the  survey  the  ship  sailed  from  La  Seyne,  and  arrived  in  London  on  the 
26th  of  April,  and  after  several  intermediate  voyages,  was  wholly  lost  by  the  perils 
of  the  sea  on  the  9th  of  October,  1857. 

It  was  agreed  that  the  Court  might  draw  any  inferences  of  fact  which  a  jury 
might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  circumstances 
before  mentioned,  the  plaintiff  is  entitled  to  recover  under  the  first  or  second  count 
of  the  declaration. 

Honyman  (with  whom  was  Maude)  argued  for  the  plaintiff  (June  22).  As  to  the 
first  count,  it  lies  upon  the  defendant  to  shew  that  the  letter  was  material  to  be 
communicated  to  the  defendant.  At  the  time  when  the  letter  was  written  the  vessel 
was  safe  in  a  port,  where  it  may  be  presumed  there  was  every  opportunity  of  doing 
such  repairs  as  might  have  been  necessary  to  enable  the  ship  to  proceed  in  safety. 
[Watson,  B.  It  was  clearly  material  to  the  risk  that  the  vessel  had  been  twenty-two 
hours  on  shore  and  her  hull  beaten  about.  The  defendant  ought  to  have  had  the 
option  of  determining  whether,  after  that,  he  would  undertake  the  risk.  In  Holland 
I  believe  that  they  never  class  a  vessel  after  she  has  been  on  shore.]  As  to  the  second 
count :  the  plaintiff  having  received  the  captain's  letter  sent  it  to  Hodges  and  Johnson. 
They  did  not  communicate  it  to  the  defendant.  The  plaintiff  then  finding  that  no 
intelligence  had  reached  London  from  Carthagena,  sent  an  extract  from  the  captain's 
letter  to  Lloyd's.  The  defendant,  [796]  informed  of  this,  wrote  to  Hodges  and  John- 
son, "  I  do  not  consider  that  any  risk  commences  until  the  vessel  has  been  surveyed 
and  repaired."    The  plaintiff  expressed  no   dissent,  and  allowed  the  defendant  to 
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retain  the  premium.  It  was  an  ofler  to  which  silence  gave  consent.  There  was  from 
that  time  a  new  contract  that  the  defendant  should  keep  the  2401.,  and  that  the  risk 
should  commence  from  the  time  when  the  ship  should  be  surveyed  and  repaired. 
[Watson,  B.  It  does  not  appear  that  the  plaintiff,  at  any  time  before  the  loss,  com- 
municated to  the  defendant  that  the  ship  had  been  surveyed  and  repaired.]  Suppose 
twelve  months  had  elapsed  and  no  casualty  had  happened,  could  it  have  been  con- 
tended that  the  plaintiff  might  demand  back  the  premium]  [Bramwell,  B.  Suppose 
there  had  been  a  loss  before  the  vessel  was  repaired,  the  plaintiff  might  have  said,  "  I 
never  accepted  the  offer."]  The  retention  of  the  letter  is  evidence  of  an  agreement 
to  waive  the  first  policy.  The  plaintiff  has  been  prevented  from  reinsuring  the  vessel 
elsewhere.  There  is  evidence  from  which  the  Court  may  draw  an  inference,  as  a  jury 
would,  of  an  assent  by  the  plaintiff  to  the  defendant's  proposal. 

As  to  the  demurrer.  Assuming  that  the  contract  in  the  original  policy  was 
avoided  by  shewing  that  any  material  fact  was  concealed,  the  fact  of  the  plaintiff's 
knowledge  was  not  material  to  the  risk  the  defendant  incurred  by  entering  into  the 
agreement  on  the  second  count.  It  could  not  be  material  that  the  defendant  should 
be  informed  by  the  plaintiff  of  that  which  he  knew  already  from  other  sources. 

Bovill  (with  whom  was  G.  E.  Pollock),  for  the  defendant,  did  not  argue  in  support 
of  the  seventh  plea,  and  was  not  called  upon  to  argue  the  other  points. 

Cur.  adv.  vult. 

[797]  The  following  judgments  were  now  pronounced. 

Bramwell,  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. The  first  question  is,  whether  the  letter  of  the  6th  of  January,  1857,  was 
a  material  one  to  be  communicated  to  the  defendant  by  the  plaintiff.  As  to  that, 
there  really  is  no  doubt  about  it.  It  is  impossible  to  contend  that  a  letter  stating  the 
fact  of  the  vessel  having  been  on  shore  for  twenty-two  hours,  beaten  about  by  the 
wind  and  the  waves,  and  in  such  a  condition  as  to  be  in  a  sinking  state  when  she  was 
got  off,  is  immaterial ;  or  that  the  fact  was  one  upon  which  the  underwriters  had  not 
a  right  to  form  an  opinion  in  taking  a  risk  upon  a  policy  in  which  there  was  no 
warranty  of  seaworthiness.  It  would  have  been  all-important,  even  if  there  had  been 
a  warranty  of  seaworthiness.  The  underwriters  might  well  say,  "You  may  patch 
her  up,  and  make  her  seaworthy,  but  she  will  never  be  as  good  a  ship  as  she  was 
before  she  met  with  this  calamity."  It  was  therefore  obviously  a  letter  that  ought  to 
have  been  communicated  to  the  defendant. 

The  next  question  is,  whether  the  plaintiff  has  made  out  a  contract,  as  alleged  in 
the  second  count.  It  seems  to  me  that  he  has  not.  To  this,  as  to  all  other  contracts, 
there  must  be  two  contracting  parties.  Now  what  are  the  facts  of  the  case  1  The 
original  policy  was  void,  and  consequently  the  plaintiff  (there  being  no  fraud  suggested) 
was  entitled  to  receive  back  his  premium.  The  defendant  writes  a  letter,  and  .says, 
"  Understanding  that  the  steamer  had  been  on  shore,  I  do  not  consider  that  my  risk 
commences  until  the  vessel  has  been  surveyed  and  repaired."  That  was  an  offer  by 
him  to  be  an  insurer  for  the  year;  that  is,  to  the  end  of  the  original  year,  for  the 
premium  which  he  had  received,  but  conditionally  on  the  vessel  being  surveyed  and 
repaired,  and  the  risk  commencing  from  that  [798]  time  only.  Therefore  it  was  a 
proposal  for  an  entirely  new  contract.  Now  whether,  if  this  had  been  accepted  by  the 
plaintiff,  it  would  have  constituted  a  good  contract  of  insurance,  it  is  not  necessary  to 
say.  Assuming,  however,  that  if  it  had  been  communicated  to  the  plaintiff,  and 
assented  to  by  him,  it  would  have  been  a  good  contract  of  insurance,  it  never  was 
communicated  to  the  plaintiff,  but  only  to  Messrs.  Hodges  and  Johnson,  the  plaintifTs 
brokers,  who  effected  the  original  insurance.  I  doubt  whether  they  were  competent 
to  make  this  new  contract  on  behalf  of  the  plaintiff,  because  they  could  only  do  so 
upon  the  terms  that  the  original  policy  of  insurance  should  be  considered  as  vacated. 
I  doubt  whether  they  had  any  authority  from  the  plaintiff  to  agree  that  the  first  policy 
was  void  for  the  reason  stated  by  the  defendant,  in  his  letter  of  the  22nd  January, 
1857.  But  assuming  that  letter  to  have  been  written  to  the  plaintiff,  and  received 
by  him  when  it  was  received  by  Hodges  and  Johnson,  neither  he  nor  they  took  any 
notice  whatever  of  it ;  they  give  no  answer  to  it  of  any  sort ;  they  do  nothing  and 
they  say  nothing.  Then  how  can  it  be  said  that  the  offer  was  accepted?  Mr. 
Honyman  says  silence  gives  consent.  In  some  cases  it  may ;  for  instance,  where  there 
is  a  duty  to  speak,  and  the  party  does  not,  an  assent  may  be  inferred  from  his 
silence.     But,  in   this   case,  when   did  the  silence  give  the  consent?    At  the  end 

Ex.  Div.  xiiL— 34 
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of  a  day,  a  week,  or  a  month?  Why  at  one  of  those  times  more  than  another?  If 
not  at  the  end  of  a  month,  why  at  the  end  of  six  months  ?  It  seems  to  me, 
therefore,  that  there  has  been  no  assent  to  the  proposition  contained  in  this  letter  of 
the  22nd  of  January.  Suppose,  before  the  vessel  had  been  surveyed  and  repaired, 
she  had  with  some  accident  either  on  her  voyage  to  Genoa,  or  on  her  subse- 
quent voyage  to  the  port  where  she  was  surveyed  and  repaired,  what  would  there 
[799]  have  been  to  prevent  the  plaintiff  from  saying,  "  I  never  assented  to  the  old 
policy  being  at  an  end,  and  I  insist  that  it  is  still  in  force  ;  you  shalF  pay  me  for  the 
loss."  There  is  nothing  to  shew  that  the  plaintiff  would  not  have  been  at  liberty  to 
say,  down  to  the  last  moment,  "  The  policy  is  in  force,  and  I  insist  on  your  obligations 
being  fulfilled."  It  seems  to  me,  therefore,  that,  treating  the  letter  of  the  22nd 
January  as  an  offer  by  the  defendant,  it  never  was  accepted  by  the  plaintiff,  and  con- 
sequently there  was  no  contract  between  the  parties.  Mr.  Honyman  said  it  is  incon- 
ceivable that,  if  the  vessel  had  sustained  no  damage  at  all,  after  the  year  was  out  the 
plaintiff  might  have  gone  to  the  defendant  and  insisted  upon  having  the  premium 
back.  But  I  think  the  plaintiff  would  have  been  at  liberty  to  do  so.  Therefore  in 
my  opinion  the  plaintiff  is  not  entitled  to  recover  on  the  second  count.  I  entertain 
great  doubt  whether  Hodges  and  Johnson  ever  intended  to  accept  the  offer ;  and,  so 
far  as  it  is  a  question  of  fact,  I  should  have  found  the  contrary.  Looking  at  the 
ordinary  way  in  which  business  is  done,  it  is  inconceivable  that,  if  they  intended  that 
the  offer  should  be  accepted,  they  should  not  have  communicated  it  to  the  plaintiff, 
their  principal,  and  that  they  should  not  have  written  to  the  defendant.  The  inference 
I  draw  is,  that,  knowing  that  they  ought  to  have  conWnunicated  the  captain's  letter  of 
the  6th  of  January  to  the  defendant,  they  did  not  like  to  tell  the  plaintiff  what  had 
taken  place,  or  to  shew  the  defendant's  letter  to  him.  They  did  not  like  to  write  to 
the  defendant  and  say,  "We  accept  your  offer,"  because  they  knew,  if  they  did,  they 
would  leave  the  vessel  uninsured  until  after  she  should  have  been  surveyed  and 
repaired.  I  think  that  they  meant  to  trust  to  the  chapter  of  accidents ;  that  it  would 
not  be  found  out ;  and  that  after  all,  if  it  were,  the  defendant  was  wrong  in  saying 
this  letter  was  material.  [800]  Why  did  they  not  write  to  the  defendant  after  the 
vessel  was  surveyed  and  repaired?  They  might  have  said,  "The  ship  is  surveyed 
and  repaired ;  we  can  now  accept  your  offer."  As  I  said  before,  that  would  have  been 
a  sort  of  acknowledgment  on  their  part  that  they  had  done  something  wrong ;  so  they 
thought  they  had  better  say  nothing  about  it.  If  this  be  a  question  of  fact,  I  do  not 
find  that  this  offer  was  accepted,  but  the  contrary.  I  cannot  believe  that  if  it  had 
been  the  intention  of  Hodges  and  Johnson  to  accept  it  they  would  have  acted  as  they 
did.  Therefore,  whether  this  is  a  question  of  law  or  of  fact,  or  both,  I  hold  that  the 
plaintiff  has  not  made  out  his  second  count. 

Then,  as  to  the  demurrer  to  the  seventh  plea.  If  the  plea  amounts  to  anything  it 
is  a  demurrer  to  the  declaration,  because  it  does  not  add  a  new  fact  at  all ;  therefore 
it  seems  to  me  a  bad  plea.  Therefore  on  the  first  two  counts  there  will  be  judgment 
for  the  defendant,  and  for  the  plaintiff  on  the  demurrer  to  the  seventh  plea. 

Watson,  B.  As  to  the  first  count,  there  is  no  doubt  that  judgment  must  be  given 
for  the  defendant  on  the  ground  of  concealment.  Now,  in  order  to  syistain  a  defence 
on  that  ground,  it  must  be  shewn  that  a  material  fact  was  concealed.  I  do  not  know 
what  is  material  if  the  fact  here  concealed  was  not  so,  in  a  time  policy  where  there  is 
no  warranty  of  seaworthiness.     That  disposes  of  the  first  count. 

The  second  count  is  supposed  to  be  supported  by  a  letter  written  on  the  22nd  of 
January,  the  policy  being  dated  on  the  19th.  (His  lordship  read  the  letter.)  Now 
is  that  an  offer  to  the  plaintiff  that,  on  the  plaintiff's  abandoning  the  insurance  quoad 
the  time  between  the  19th  of  January  and  the  time  of  the  repairing  of  the  vessel,  the 
insurance  should  stand  good  from  that  time  and  [801]  afterwards  ?  I  think  not.  I 
consider  it  is  merely  an  expression  of  opinion  that,  inasmuch  as  the  vessel  was  damaged, 
the  policy  would  not  attach  until  she  was  repaired.  If  that  was  his  opinion,  it  is  an 
erroneous  one,  because  the  policy  was  void  ab  initio,  and  never  took  effect  at  all.  But 
take  it  most  favourably  for  the  plaintiff;  it  is  an  offer  that  he  would  agree  to  stand 
to  the  insurance  after  the  vessel  was  repaired,  though  the  original  policy  was  void. 
That  is  a  new  contract.  It  is  not  a  waiver  of  part  of  the  contract,  but  it  is  sub- 
stantially a  new  contract.  "  Whereas  you  were  insured  from  the  20th  of  January, 
1857,  to  the  20th  January,  1858,  and  that  policy  is  void  :  I  will  agree  that  there  shall 
be  a  valid  and  subsisting  contract  from  the  day  when  the  ship  is  repaired ; "  that  is, 
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from  the  2nd  of  April,  1857,  to  the  20th  of  January,  1858.  In  order  to  make  a  con- 
tract, two  parties  must  concur.  It  is  doubtful  whether  any  assent  by  Hodges  and 
Johnson  would  have  been  sufficient.  They  were  agents  to  effect  the  policy,  and  when 
they  had  done  so  their  duty  was  at  an  end,  according  to  my  view  of  the  matter,  and 
they  had  no  power  to  alter  a  contract  from  the  20th  January,  1857,  to  the  20th 
January,  1858,  to  one  from  April,  1857,  to  January,  1858,  or  to  release  the  defendant 
from  the  20th  January  to  the  time  the  ship  was  repaired.  But  suppose  they  had  such 
authority,  their  duty  would  have  been  to  communicate  with  the  defendant : — "  True 
it  is,  we  admit  that  there  was  concealment;  the  policy  is  void,  but  you  may  keep  the 
premiums,  and  we  will  agree  to  accept  your  offer  that  from  the  time  of  the  repairs 
downwards  you  will  be  liable."     They  did  not  do  this. 

There  are  several  circumstances  which  lead  me  to  the  conclusion  that  Hodges  and 
Johnson  (I  infer  this  as  a  matter  of  fact)  intended  to  hold  the  defendant  to  his  liability 
on  the  original  policy.  The  vessel  was  to  undergo  certain  repairs.  No  notice  was 
ever  given  by  them  to  the  [802]  defendant  that  she  was  about  to  be  repaired,  or  was 
under  repair,  or  that  she  was  repaired  ;  and  surely,  when  a  vessel  had  received  the 
serious  iujuiy  on  the  beach  that  this  vessel  had  previous  to  the  6th  of  January,  notice 
should  have  been  given  to  the  defendant  in  order  that  he  might  take  part  in  inspecting 
and  surveying  her,  and  seeing  whether  she  was  properly  repaired  before  he  would 
hold  himself  liable  under  the  terms  of  his  letter.  No  notice  was  ever  taken  of  the 
defendant's  offer  by  the  plaintiff  or  by  any  person  until  the  loss  had  taken  place  in 
October. 

What  would  be  the  effect  of  the  defendant's  letter  as  a  waiver  I  cannot  say,  but 
I  think  it  would  not  do.  It  was  not  argued,  and  I  confess  I  am  satisfied  that  the 
defendant  must  have  judgment. 

As  to  the  seventh  plea,  I  decline  to  give  any  opinion  upon  it,  as  I  have  not  con- 
sidered it.  But  I  am  quite  sure  that  if  it  had  been  maintainable  in  the  least  degree, 
Mr.  Bovill  would  not  have  given  it  up. 

Channell,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  The 
first  count  is  founded  on  a  policy,  dated  the  19th  of  January,  1857,  which  is  a  time 
policy,  covering  a  risk  from  the  20th  January',  1857,  to  the  20th  January,  1858.  The 
question  arises,  whether  or  not  the  omission  to  communicate  the  information  conveyed 
by  the  letter  of  the  6th  January,  1857  avoids  the  policy ;  or,  in  other  words,  whether 
the  information  contained  in  the  letter  was  material  to  be  communicated  to  the  defen- 
dant, so  as  to  enable  him  to  judge  of  the  risk  he  was  taking  on  himself.  I  agree  with 
the  rest  of  the  Court,  that  it  is  impossible  to  look  at  the  terms  of  the  letter  and  avoid 
coming  to  the  conclusion,  that  it  was  most  material  to  be  communicated  to  the  defen- 
dant. The  plaintiff  himself,  in  communicating  and  sending  a  copy  of  it  to  his  own 
agents,  [803]  Hodges  and  Johnson,  thought  the  information  most  material.  I  acquit 
him  of  any  charge  of  fraud.  I  rather  remain  under  the  belief  that  the  plaintiff 
expected  that  his  brokers  would  have  communicated  the  letter  to  the  defendant.  On 
the  first  count,  the  defendant  is  entitled  to  our  judgment. 

The  question  as  to  the  second  count  turns  principally  on  the  effect  we  are  to  give 
to  the  letter  of  the  22nd  January,  1857,  in  connection  with  what  preceded  it  and 
immediately  followed  it.  If  that  letter  is  to  be  taken  as  an  expression  of  the  defen- 
dant's opinion,  an  opinion  which  may  have  been  correct  or  incorrect,  as  to  his  liability 
on  the  policy  of  January,  1857,  then  the  whole  foundation  of  the  defendant's  liability 
on  the  second  count  entirely  fails.  If  it  gives  the  plaintiff  a  right  at  all,  it  must  be 
on  the  supposition  that  it  was  intended  to  lead  to  a  new  contract.  If  so,  it  is  simply 
a  proposal,  and  we  have  to  see  whether  or  not  that  proposal  was  accepted.  That  may 
involve  considerations  of  law  or  fact,  or  a  mixed  consideration  of  law  and  fact.  I 
avoid  giving  any  opinion  upon  the  question  whether  or  not,  if  Hodges  and  Johnson 
had  distinctly  assented  to  it,  it  would  have  beeft  binding  on  the  plaintiff.  If  the 
plaintiff  was  not  bound  by  the  contract,  the  defendant  was  not.  I  am  rather  inclined 
to  the  opinion  that  when  they  had  once  made  a  contract  of  insurance,  valid  on  the 
face  of  it,  liable  to  be  defeated  only  by  their  fault  in  not  having  communicated  some- 
thing material  to  the  risk,  that  then  their  authority  was  at  an  end,  and  they  had  no 
right  to  make  a  new  contract  for  their  principal.  But  supposing  that  they  may  have 
had  authority,  what  did  they  do?  They  neither  answered  this  letter,  nor  com- 
municated it  to  the  plaintiff.  But  it  is  said,  inasmuch  as  the  premiums  had  been 
credited  (it  is  never  pretended  that  they  were  paid)  on  the  original  policy,  and  those 
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premi-[804]-ums  having  been  retained  for  a  certain  time — that  is,  the  amount  debited 
to  Hodges  and  Johnson  not  having  been  struck  out,  there  was  evidence  of  an  accept- 
ance of  the  contract.  But  I  look  in  vain  for  any  evidence  that  the  plaintiff,  on  the  one 
hand,  or  Hodges  and  Johnson  on  the  other,  ever  assented  to  the  proposition  that  the 
premiums  retained  should  be  retained  on  the  footing  of  that  which  is  said  to  have  been 
the  new  contract.  In  order  to  make  a  valid  contract,  there  must  be  not  only  a  pro- 
position on  the  one  hand,  but  an  acceptance  on  the  other ;  therefore  if  this  is  matter 
of  law,  the  conclusion  I  come  to  is  that  no  new  contract  was  created  by  the  letter  of 
the  22nd  of  January.  But  if  the  question  is  one  of  fact,  I  decline  to  draw  any  such 
inference,  because  I  can  see  some  ground  why  Hodges  and  Johnson  did  not  in  terms 
accept  this  proposal,  and  why  they  did  not  communicate  to  their  principal,  the  plaintiff, 
that  such  a  letter  had  been  received  until  after  the  defendant  had  declined  to  settle 
the  loss,  and  the  information  could  no  longer  be  withheld.  On  these  several  grounds 
I  am  of  opinion  the  judgment  of  the  Court  should  be  in  favour  of  the  defendant. 

On  the  seventh  plea  to  the, last  count  I  say  nothing.  I  am  not  quite  satisfied  what 
is  the  true  construction  to  be  placed  on  the  language  of  the  plea ;  but'il  consider,  either 
that  it  is  withdrawn,  or  that  Mr.  Bovill  assents  to  our  giving  judgment  against  him. 

Judgment  for  the  defendant  on  all  the  issues,  except  those  on  the  second  and  sixth 
pleas  ;  and  for  the  plaintiff  on  the  demurrer  to  the  seventh  plea. 

[805]  John  Harrison  v.  Hy^.  June  22,  1859. — H.,  in  1800,  purchased  a  field 
called  "Tip  Brook  Close,"  containing  lA.  2r.  12p.  and  which  was  copyhold  and 
an  old  inclosure.  In  the  same  year  fourteen  acres  were  allotted  to  him  by  the 
Commissioners  under  an  inclosure  Act.  The  testator  divided  the  allotment. 
One  piece,  containing  rather  more  than  four  acres,  he  converted  into  pasture,  and 
made  a  communication  between  it  and  the  old  inclosure  by  a  short  passage,  and 
from  thence  till  his  death  he  occupied  and  used  the  whole  as  one  close  of  sward 
land,  and  called  it  "Tip."  By  his  will,  in  1825,  he  devised  to  his  son  James  "all 
that  piece  or  parcel  of  sward  land  in  Raund's  Nether  Field,  called  'Tip  Close,' 
containing  six  acres,  more  or  less,  being  part  of  an  allotment  awarded  by  the 
Commissioners  to  me  at  the  time  of  the  inclosure  of  Raund's  Field  : "  Held,  that 
there  was  evidence  to  go  to  the  jury,  that  not  only  the  allotted  piece,  but  also  the 
old  inclosure,  was  intended  to  pass  under  the  devise. 

[S.  C.  29L.  J.  Ex.  119.] 

Ejectment  for  land  in  the  county  of  Northampton. 

At  the  trial  before  Erie,  J.,  at  the  last  Spring  Assizes  at  Northampton,  it  appeared 
that  the  action  was  brought  by  the  plaintiff,  as  heir  at  law  of  one  James  Harrison,  to 
recover  a  piece  of  land  containing  lA.  2r.  12p.,  which  formerly  belonged  to  the  said 
James  Harrison.  The  defendant  began,  and  proved  that  in  the  year  1800  James 
Harrison  purchased  from  one  Hartwell  the  land  in  'question,  which  was  an  old 
inclosure,  called  Tip  Brook  Close,  copyhold  of  the  manor  of  Raund.  It  was  bounded 
on  the  north  by  a  stream  called  Tip  Brook.  The  land  along  the  brook  was  often 
called  Tip  Fields.  In  December  of  the  same  year  a  close  containing  fourteen  acres, 
was  allotted  to  James  Harrison  by  the  award  of  the  Commissioners,  under  an  Act 
for  enclosing  Raund's  Fields,  in  respect  of  other  property.  Shortly  afterwards  he 
divided  this  close  into  two  parts,  and  converted  about  nine  acres  of  it  into  an  arable 
field  called  Scaley  Close.  The  other  portion,  of  rather  more  than  four  acres,  he  con- 
verted into  sward.  The  extremity  of  the  north-eastern  angle  of  this  latter  piece 
adjoined  the  south-western  angle  of  the  old  inclosure.  At  the  point  of  contact  he 
destroyed  the  fence,  and  made  a  communication  between  the  piece  so  converted  into 
sward  and  the  old  inclosure,  by  a  short  passage.  From  that  time  until  his  death  he 
occupied  them  as  one  close  of  sward  land,  and  spoke  of  the  whole  as  Tip.  He  would 
say,  "  go  down  to  Tip  [806]  and  do  so  and  so ; "  others  spoke  of  it,  and  knew  it  by 
the  same  description.  In  1825,  James  Harrison  made  his  will,  and  thereby  devised 
"  all  that  piece  or  parcel  of  land  in  Raund's  Nether  Field,  called  Scaley  Close,  con- 
taining nine  acres  more  or  less,'  being  part  of  an  allotment  a^warded  to  me  by  the 
Commissioners  at  the  time  of  the  enclosure  of  Raund's  Field,"  to  my  son  James 
Harrison.  "  And  all  that  piece  or  parcel  of  sward  land  in  Raund's  Nether  Field  called 
Tip  Close,  containing  six  acres,  more  or  less,  being  also  part  of  an  allotment  awarded 
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by  the  Commissioners  to  me  at  the  time  of  the  inclosure  of  Raund's  Field,"  to  my  son 
William.  By  a  codicil  to  his  will,  dated  the  17th  of  October,  1837,  the  testator 
revoked  the  devise  to  William,  and  devised  the  last  mentioned  close,  by  the  same 
description,  to  his  wife  Ann  for  life,  with  remainder  to  his  younger  son  James.  Ann 
Harrison  was  dead,  and  James  Harrison  the  younger  defended  as  landlord. 

On  these  facts,  the  plaintiff's  counsel  submitted  that  there  was  no  evidence  that 
Tip  Brook  Close  passed  under  the  devise.  The  learned  Judge  directed  a  verdict  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury  for  the 
defendant. 

C.  G.  Merewether  having  obtained  a  rule  nisi  accordingly, 

Field  shewed  cause,  in  Trinity  Term  (May  31).  It  is  said  the  description  of  the 
land  devised  as  being  "  part  of  the  allotment  awarded  by  the  commissioners  to  me  at 
the  time  of  the  enclosure  of  Kaund's  Field  "  is  not  that  of  the  whole  six  acres,  but 
only  of  four  acres.  But  there  is  an  adequate  description,  which  with  convenient 
certainty  points  to  the  whole  inclosure.  The  devise  is  of  "Tip  Close" — it  is  shewn 
that  the  whole  was  known  by  that  description  ;  [807]  it  is  described  as  "  containing 
six  acres,"  which  is  true  of  the  whole.  As  soon  as  there  is  an  adequate  and  sufficient 
definition  with  convenient  certainty  of  what  is  intended  to  pass  by  the  devise,  any 
subsequent  erroneous  addition  will  not  vitiate  it :  Llewellyn  v.  The  Earl  of  Jersey 
(11  M.  &  W.  183).  Doe  d.  Hubbard  v.  Hubbard  (15  Q.  B.  227)  does  not  touch  this 
question,  because  in  that  case  if  the  description  supposed  to  be  erroneous  had  been 
struck  out,  there  would  have  remained  no  description  of  the  cottages  intended  to  pass. 
In  Day  v.  I'rig  (IP.  Wms.  286)  where  one  devised  his  freehold  houses  in  Aldersgate 
Street  to  the  plaintiff  and  his  heirs,  and,  in  fact,  the  testator  had  no  freehold  houses, 
but  had  leasehold  houses  there,  it  was  held  that  the  leasehold  houses  passed. 

Hayes,  Serjt.,  and  C.  G.  Merewether  were  now  heard  in  support  of  the  rule.  In 
Day  V.  Trig  (IP.  Wms.  286)  the  testator  possessed  nothing  which  answered  the 
description  of  "  freehold  "  houses.  Here  there  was  property  which  the  language  of  the 
devise  described  truly.  It  is  therefore  not  a  case  of  false  demonstration;  and  the 
words  in  question  must  have  a  meaning  given  to  them  as  limiting  the  application  of 
the  earlier  part  of  the  description  ;  Morrell  v.  Fisher  (4  Exch.  591).  The  closes  merely 
adjoining  each  other  at  the  angles,  and  being  united  by  a  passage,  were  of  such  a 
character  that  any  one  looking  there  would  say  that  they  were  two  closes.  It  is  at 
least  ambiguous  whether  the  term  Tip  Close,  taken  by  itself,  would  apply  to  one  or 
both.  There  is  therefore  no  such  certain  description  of  the  whole  as  the  term  *'  Trogues 
Farm  "  constituted  in  Goodtitle  d.  Radford  v.  Southern  (1  M.  &  Sel.  299).  The  case  falls 
within  the  rule  that  if  a  certain  description  is  given  of  the  property  intended  to  pass, 
which  does  apply  [808]  to  part,  but  does  not  apply  to  another  part,  of  the  testator's 
property,  that  to  which  it  does  not  apply  does  not  pass :  Doe  d.  Tyrrell  v.  Lyford 
(4  M.  &  Sel.  550). 

Martin,  B.  I  am  of  opinion  that  the  rule  must  be  discharged.  James  Harrison, 
the  testator,  was  in  possession  of  a  close  containing  1a.  2r.  12p.  abutting  on  Tip 
Brook.  It  was  probably  called  Tip  Brook  Close,  or  Tip  Close.  Very  likely  the  next 
neighbour  may  have  had  his  Tip  Close.  Under  an  Act  passed  for  inclosing  Raund's 
Field,  the  Commissioners  allotted  to  the  testator  about  fourteen  acres.  This  allotment 
was  divided.  The  testator  put  into  one  field  a  portion  called  Scaley  Close,  leaving 
four  acres,  from  which  he  made  a  communication  into  Tip  Close,  and  continued  to 
occupy  the  whole  as  a  grass  field.  He  made  a  will  after  this  state  of  things  had  con- 
tinued for  about  twenty-five  years ;  and  in  the  first  place  he  devised  Scaley  Close, 
which  he  described  as  containing  about  nine  acres,  to  his  son  James  ;  thus  devising  the 
property  as  he  had  occupied  it.  He  then  proceeds  to  give  to  another  object  of  his 
bounty  "  all  that  piece  of  sward  land  in  Raund's  Nether  Field  called  Tip  Close,  con- 
taining six  acres,  more  or  less,  being  also  part  of  an  allotment  awarded  by  the  Com- 
missioners to  me  at  the  time  of  the  inclosure  of  Raund's  Field."  From  the  year  1800 
the  testator  had  occupied  the  land  as  one  close  of  sward,  and  called  it  Tip  Close.  No 
doubt  he  meant  by  the  words  "  being  part  of  an  allotment,"  to  include  such  part,  not 
to  confine  the  devise  to  the  part  of  the  close  allotted  to  him.  He  probably  meant  to 
declare  emphatically  his  intention  to  pass  the  whole. 

Bramwell,  B.  If  the  testator  had  merely  devised  all  that  parcel  of  sward  land 
containing  six  acres  more  or  less,  [809]  being  part  of  an  allotment  in  Raund's  Field,  I 
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should  have  had  a  difficulty  in  saying  that  my  brother  Hayes'  argument  was  not  well 
founded,  and  should  have  doubted  whether  the  devise  was  not  satisfied  by  holding  it 
to  apply  to  the  piece  allotted.  But  the  words  "called  Tip  Close  "shew  that  the 
testator  was  giving  a  close,  and  not  part  of  a  close.  I  think  it  is  made  out  that  there 
was  a  close  called  Tip  Close.  If  there  had  been  two  closes  the  case  might  have  been 
different.  But  on  the  evidence  it  appears  that  there  was  one  close  which  included  the 
piece  of  land  in  dispute,  and  contained  six  acres,  more  or  less.  The  words  "  part  of 
an  allotment,"  &c.,  are  a  mere  falsa  demonstratio,  and  on  that  ground  I  think  the  rule 
must  be  discharged. 

Watson,  B.  The  testator,  who  was  possessed  of  two  closes,  threw  them  together, 
and  occupied  them  together  as  one  close  of  sward  ground.  Having  thus  held  and 
occupied  the  land  for  many  years,  he  devised  "all  that  piece  or  parcel  of  sward  land," 
described  as  "containing  six  acres,  more  or  less,"  which  just  coincides  with  the 
measurement  of  the  whole.  As  to  the  words  "  being  also  part  of  an  allotment  awarded 
to  me,"  I  agree  with  my  brother  Martin  that  either  means  that  the  allotted  part  is  to 
be  taken  as  part  of  "Tip  Close,"  or  is  a  "falsa  demonstratio  qu8B  non  nocet." 

Channell,  B.,  concurred. 

Rule  discharged. 

[810]    In  the  Exchequer  Chamber. 

Withers  v.  Parker.  June  22,  1859. — The  right  of  appeal  given  by  the  34th  section 
of  the  Common  Law  Procedure  Act,  1854,  applies  to  a  feigned  issue  under  the 
Interpleader  Act. 

[S.  C.  28  L.  J.  Ex.  383 ;  6  Jur.  (N.  S.)  22;  2  L.  T.  601.] 

This  was  an  interpleader  issue  to  try  the  right  to  certain  goods  claimed  by  the 
plaintiff  under  a  bill  of  sale,  and  seized  by  the  sheriff  of  Hampshire  under  a  writ  of 
fi.  fa.  issued  on  a  judgment  obtained  by  the  defendant  against  one  Frith.  The  issue 
was  in  the  form  prescribed  by  the  19th  section  of  the  8  &  9  Vict.  c.  109,  and  was 
tried  before  Martin,  B.,  at  the  London  Sittings  after  last  Hilary  Term,  when  a  verdict 
was  found  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him.  In  Easter  Term  the  plaintiff  obtained  a  rule  nisi,  which  was  argued 
in  Trinity  Term,  and  the  rule  discharged.  Thereupon  the  plaintiff  entered  an  appeal 
under  the  34th  section  of  the  Common  Law  Procedure  Act,  1854. 

Bullar  now  moved  to  quash  the  appeal.  The  application  is  made  under  the  156th 
section  of  the  Common  Law  Procedure  Act,  1852,  and  the  question  is,  whether  the 
power  of  appeal  given  by  the  34th  section  (a)  of  the  Common  Law  Procedure  Act,  1854, 
applies  to  a  feigned  issue  under  the  Interpleader  Act,  1  &  2  Wm.  4,  c.  58.  In  King 
V.  Simmonds  (7  Q.  B.  289),  which  was  decided  before  the  Common  Law  [811]  Pro- 
cedure Act  passed,  this  Court  held  that  a  writ  of  error  would  not  lie  on  a  judgment 
entered  on  a  feigned  issue  under  the  Interpleader  Act.  The  general  language  of  the 
34th  section  of  the  Common  Law  Procedure  Act,  1854,  has  not  altered  the  law  in  that 
respect ;  and  the  reasons  for  the  judgment  in  King  v.  Simmonds  are  still  applicable. 
The  Common  Law  Procedure  Acts  of  1852  and  1854  are  in  pari  materia,  and  relate  to 
proceedings  in  actions.  By  the  interpretation  clause  of  the  Act  of  1852  (sect.  227), 
the  word  "  action  "  shall  be  understood  to  mean  any  personal  action,  brought  by  writ 
of  summons  in  any  of  the  superior  Courts  of  law.  That  definition  did  not  apply 
to  replevin,  and  therefore,  by  the  99th  section  of  the  Act  of  1854,  it  was  extended  to 
"any  personal  action  in  any  of  the  said  Courts."  The  151st  section  of  the  Common 
Law  Procedure  Act,  1852,  provides  that  execution  shall  not  be  stayed  by  proceeding 
in  error  unless  bail  be  given  ;  but  though  the  language  of  that  section  is  general, 
it  has  been  held  to  be  confined  to  cases  where  the  plaintiff  in  error  was  defendant 
below :  Jaines  v.  Cochrane  (9  Exch.  552).  Probably  for  that  reason  the  38th  section 
of  the  Common  Law  Procedure  Act,  1854,  required  bail  "to  pay  costs  where  the 
appellant   was   plaintiff  below."      According  to  the   true   construction  of   the  34th 

(a)  Sect.  34.  "  In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved  at  the  trial,  if  the  rule  to  shew  cause  be  refused,  or  granted  and  then  dis- 
charged, or  made  absolute,  the  party  decided  against  may  appeal." 
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section  of  the  Common  Law  Procedure  Act,  1854,  it  was  not  intended  to  apply  to 
cases  where  error  could  not  have  been  maintained. 

Collier  shewed  cause  in  the  first  instance.  This  Court  entertained  an  appeal  on  an 
interpleader  issue,  their  attention  not  having  been  called  to  this  objection  in  JVilliams 
V.  Smith  (ante,  p.  559).  The  provisions  in  the  Common  Law  Procedure  Acts,  with 
relation  to  trials,  apply  to  interpleader  issues.  By  the  1  &  2  Wm.  4,  c.  58,  ss.  1,  6, 
a  Judge  has  [812]  power  to  order  that  the  parties  shall  proceed  to  the  trial  of  a 
feigned  issue,  or  with  their  consent  he  may  determine  the  merits  of  their  claims  in  a 
summary  manner.  Here  a  trial  has  been  ordered ;  and  the  argument  on  the  other 
side  would  go  to  this  extent,  that  though  in  this  case  some  of  the  provisions  of  the 
Common  Law  Procedure  Acts  apply,  yet  others  do  not.  The  18th  section  of  the 
Common  Law  Procedure  Act,  1854,  which  enables  counsel,  "upon  the  trial  of  any 
cause,"  to  sum  up  the  evidence,  clearly  applies  to  an  interpleader  issue.  So  also  the 
31st  section,  which  provides  that  no  new  trial  shall  be  granted  by  reason  of  the  ruling 
of  a  Judge  with  respect  to  the  stamp  on  any  document.  The  33rd  section  requires 
that  the  grounds  shall  be  stated  in  every  rule  nisi  for  a  new  trial  or  to  enter  a  verdict 
or  nonsuit ;  and  can  it  be  contended  that  this  provision  does  not  apply  to  an  inter- 
pleader issue ']  All  these  provisions  as  to  trials  being  applicable,  why  should  not  the 
34th  section  apply  ?  The  legislature  has  used  the  widest  language,  so  as  to  include 
all  cases  of  rules  to  enter  a  verdict  upon  a  point  reserved  at  the  trial.  There  is  no 
diflFerence  between  interpleader  issues  and  other  actions  as  regards  the  terms  upon 
which  a  new  trial  is  granted  when  the  verdict  is  against  evidence  :  Janes  v.  Whitbread 
(11  C.  B.  406).  The  only  effect  of  the  appeal  is  to  substitute  this  Court  for  the  Court 
of  Exchequer ;  and  further  proceedings  are  taken  as  if  the  judgment  had  been  given 
by  that  Court:  sect.  41.  An  appeal  under  the  Common  Law  Procedure  Act,  1854, 
is  materially  different  from  a  proceeding  in  error.  King  v.  Simmonds  (7  Q.  B.  289) 
was  not  decided  on  the  2nd  section  of  the  1  &  2  Wm.  4,  c.  58,  but  on  the  ground  that 
in  a  feigned  issue  there  is  no  process  by  summons,  and  the  judgment  is  a  mere  inter- 
locutory proceeding  upon  which  the  Court  are  subsequently  to  act  in  disposing  of  the 
rights  of  the  parties.  [813]  In  Snook  v.  Mattock  (5  A.  &  E.  239),  which  was  a  feigned 
issue,  this  Court  quashed  a  writ  of  error  brought  on  a  special  case ;  but  Lord 
Lyndhurst,  C.  B.,  observed  that  the  case  of  a  special  verdict,  or  a  bill  of  exceptions 
upon  a  feigned  issue,  was  very  different.  Now  error  would  lie  on  a  special  case,  under 
the  32nd  section  of  the  Common  Law  Procedure  Act,  1854. 
BuUar  argued  in  support  of  the  rule. 

WiGHTMAN,  J.  We  are  all  of  opinion  that  this  appeal  will  lie.  King  v.  Simmonds 
and  Snook  v.  Mattock  were  cases  of  writs  of  error;  but  the  Court  of  error  had  no 
authority  to  entertain  them,  because  there  was  no  judgment  upon  which  a  writ  of 
error  could  be  brought.  Under  the  Interpleader  Act,  the  proceedings  are  uncertain 
until  the  final  conclusion  of  the  whole  matter,  and  before  it  is  terminated  the  Judge 
must  award  costs.  In  TJwrpe  v.  Plowden  (2  Exch.  387),  Patteson,  J.,  said  that  King 
V.  Simmonds,  and  Snook  v.  Mattock,  "  proceeded  not  so  much  on  the  ground  that  no 
writ  was  to  be  issued  or  action  brought,  as  upon  the  plain  intention  of  the  legislature 
that  no  ordinary  judgment  of  record  should  be  entered  up."  But  the  last  Common 
Law  Procedure  Act  has  introduced  another  proceeding,  viz.  an  appeal  to  the  Court  of 
Exchequer  Chamber  in  the  progress  of  a  suit.  The  34th  section  says,  "  In  all  cases  of 
rules  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  the  trial,  if  the  rule  to 
shew  cause  be  refused,  or  granted  and  then  discharged  or  made  absolute,  the  party 
decided  against  may  appeal."  The  35th  section  contains  a  similar  provision  as  to  new 
trials.  Therefore,  long  before  the  case  is  ultimately  decided,  a  Court  of  error  may 
entertain  the  question  whether  the  verdict  ought  to  be  entered  upon  [814]  the  point 
reserved,  or  a  new  trial  granted  ;  and  that  is  equally  applicable  to  interpleader  issues 
as  to  other  suits.  The  Court  of  appeal  simply  gives  such  judgment  as  to  entering  the 
verdict  or  granting  a  new  trial,  as  ought  to  have  been  given  in  the  Court  below.  For 
these  reasons  I  am  of  opinion  that  the  case  of  an  appeal  is  clearly  distinguishable  from 
that  of  a  writ  of  error ;  and  that  it  was  intended  by  the  legislature  to  give  a  right  of 
appeal  in  all  cases  of  rules  within  the  34th  section. 

Erle,  J.  I  am  also  of  opinion  that  this  appeal  lies.  The  Act  is  divided  into 
chapters.  The  first  section  provides  for  the  trial  of  any  issue  in  fact  by  the  Court  or 
a  Judge.  From  the  3rd  to  the  17th  section  is  a  chapter  relating  to  compulsory 
arbitration.     The  sections  from  the  18th  up  to  the  35th  relate  to  the  trial  of  causes. 
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It  seems  to  me  that  the  legislature  foresaw  the  objection  now  taken,  and,  intending  to 
meet  it,  have  used  words  which  apply  to  other  than  personal  actions.  They  say, 
"  upon  the  trial  of  any  cause,"  that  is  upon  any  trial  which  can  come  legitimately 
before  a  Court  of  common  law.  The  same  language  is  found  in  the  19th  section, 
which  empowers  the  Court  to  adjourn  a  trial.  Then  there  are  enactments  as  to  the 
substitution  of  an  affirmation  for  an  oath  ;  as  to  witnesses,  the  stamp  on  documents, 
and  a  variety  of  other  provisions,  until  we  come  to  proceedings  after  the  trial.  Then 
a  power  of  appeal  is  given,  and  there  are  enactments  which  regulate  it  until  the  rule 
is  finally  disposed  of.  I  think  that  the  legislature  intended  to  give  the  same  remedy 
in  an  interpleader  as  in  any  other  suit.  The  language  applies, — "  upon  the  trial  of 
any  cause," — an  interpleader  cause  as  well  as  any  other  cause.  The  mischief  to  be 
remedied  is  as  great,  for  most  important  rights  may  be  decided  in  an  interpleader 
cause.  The  reason,  therefore,  for  the  enactment  applying  and  the  [815]  words 
applying  to  an  interpleader  cause,  I  am  of  opinion  that  in  such  case  an  appeal  lies. 
No  doubt  there  are  several  sections  which  cannot  be  of  universal  application.  The 
legislature  has  provided  in  a  single  enactment  for  a  great  variety  of  cases.  Some  of 
the  provisions  are  applicable  solely  to  plaintiffs  and  some  to  defendants ;  but  I  am 
clearly  of  opinion  that  this  case  is  within  the  Act. 

Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Byles,  J.,  concurred. 

Eule  discharged. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Harrison  and  Another  v.  Taylor.  June  22,  1859. — The  plaintiffs  registered,  under 
the  5  &  6  Vict.  c.  100,  a  design  for  ornamenting  woven  fabrics.  The  design  was 
applied  to  a  fabric  woven  in  cells,  called  "  The  Honeycomb  Pattern,"  and  it  con- 
sisted of  a  combination  of  the  large  and  small  honeycomb,  so  as  to  form  a  large 
honeycomb  stripe  on  a  small  honeycomb  ground.  The  large  honeycomb  was  not 
new  and  the  small  honeycomb  was  not  new,  but  they  had  never  been  used  in 
combination  before  the  plaintiffs  registered  their  design.  Other  fabrics  had  been 
woven  with  a  similar  combination  as  a  large  and  small  pattern.  In  an  action 
against  the  defendant  for  infringing  the  plaintiffs'  copyright :  Held  (in  the 
Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer),  that  the 
plaintiffs'  design  was  a  "  new  and  original  design  "  within  the  meaning  of  the 
5  &  6  Vict.  c.  100. 

[S.  C.  29  L.  J.  Ex.  3;  5  Jur.  (N.  S.)  1219.  Discussed,  Lazarusw.  Charles,  1873,  L.  E. 
16  Eq.  123.  Distinguished,  Dover,  Limited  v.  Nurnberger  Celluloid  Waren  Fabrik, 
[1910]  2  Ch.  33.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer,  in  making 
absolute  a  rule  to  enter  a  verdict  for  the  defendant,  on  the  ground  that  the  plaintiffs' 
alleged  design  was  not  a  new  and  original  design  within  the  meaning  of  the  5  & 
6  Vict.  c.  100.  The  case  stated  on  appeal  (after  setting  out  the  pleadings  (see  H.  & 
N.  301))  was  as  follows  :— 

The  plaintiffs  were  Manchester  warehousemen,  carrying  on  their  business  in 
partnership  in  London.  The  defendant  [816]  was  a  fancy  woollen  manufacturer  in 
Yorkshire.  The  plaintiffs  produced  and  proved  at  the  trial  a  certificate  of  the 
registration  of  a  design,  with  the  said  design  thereto  annexed,  in  accordance  with  the 
provisions  of  the  5  &  6  Vict.  c.  100. 

Cloths  or  woven  fabrics,  which  were  cellular  in  their  character,  and  which  had 
obtained  the  name  of  honeycomb  cloths,  being  recently  introduced  in  England,  the 
plaintiffs,  by  weaving,  made  a  honeycomb  cloth,  with  cells  upon  a  part  of  it  larger  and 
deeper  than  the  cells  on  the  rest  of  the  cloth.  The  plaintiffs'  witnesses  described  what 
was  produced  by  the  above  combination  of  the  large  and  small  cells  in  the  cloth,  as  a 
new  and  original  design,  but  they  said  the  only  novelty  consisted  in  putting  the  large 
and  small  size  cells  on  the  same  piece. 

Large  cell  honeycomb  cloth  similar  to  the  large  cell  portion  of  the  plaintiffs'  cloth, 
and  small  cell  honeycomb  cloth  similar  to  the  small  cell  portion  of  the  plaintiffs'  cloth, 
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had  been  made  separately  and  apart  from  each  other  before  the  plaintiffs  registered 
their  alleged  design  ;  but  the  plaintiffs  first  produced  a  combination  of  a  large  cell 
honeycomb  and  a  small  cell  honeycomb  in  one  and  the  same  woven  fabric,  and  were 
the  designers  thereof,  if  (which  the  defendant  denies)  the  facts  disclosed  in  this  case 
shew  a  design  within  the  meaning  of  the  statute. 

Cloths  composed  of  what  were  called  large  and  small  hopsacks,  large  and  small 
checks,  large  and  small  diamonds,  were  made  (by  weaving)  in  England  before  and  at 
the  time  when  the  plaintiffs  registered  their  alleged  design.  The  loom  which  makes 
the  plaintiffs'  cloth  will  also  make  the  combined  hopsack  pattern  with  a  change  of 
arrangement. 

A  specimen  of  the  large  and  small  honeycomb  in  combination  sold  by  the  defen- 
dant is  annexed  and  forms  part  of  the  case.  (This  pattern  was  the  same  as  the 
plaintiffs'.) 

[817]  At  the  trial  the  jury  found  that  the  plaintiffs'  design  was  a  new  and 
original  design,  and  a  verdict  was  entered  for  the  plaintiffs,  leave  being  reserved  to 
enter  a  verdict  for  the  defendant  if  the  Court  should  be  of  a  contrary  opinion. 

Montague  Smith  (Brewer  within  him),  argued  for  the  plaintiflF.(a)  The  jury  have 
found  that  this  pattern  is  a  "  design,"  and  that  it  is  new  and  original.  [Cockburn,  C.  J. 
This  is  not  a  question  of  "patent,"  but  of  "design."  Suppose  a  manufacturer  took 
small  circles  as  the  ground  of  his  fabric,  and  made  large  circles  as  the  border ;  that 
would  not  be  an  "  invention  " ;  but  it  would  be  a  new  design  or  drawing.  The  Court 
of  Exchequer  have  looked  at  it  as  a  question  of  invention,  involved  in  the  considera- 
tion of  a  patent.]  This  case  is  distinguishable  from  Norton  v.  NiclwUs  (I  E.  &  E.  761), 
where  the  plaintiff  registered  a  shawl,  which  he  alleged  was  new  in  respect  of  five 
points  or  designs,  all  of  which  had  been  before  applied  to  shawls,  though  their 
combination  was  new.  [Erie,  J.  In  that  case  no  one  could  tell  whether  the  plaintiff 
intended  to  register  five  shawls  or  one  shawl].  Lord  Campbell,  C.  J.,  in  delivering 
judgment,  said  that  the  Court  adhered  to  their  decision  in  the  case  of  Regina  v. 
Firmin  (cited  3  H.  &  N.  304),  "  that  a  new  and  original  combination,  to  be  protected 
as  a  design,  may  be  the  result  of  simultaneously  applying  two  old  and  known  designs 
to  the  ornamenting  of  the  button."  In  Norton  v.  NicJwlls  the  plaintiff  registered  the 
shawl ;  but  a  shawl  is  not  a  design.  In  this  case  the  plaintiff  has  registered  hia 
design,  in  accordance  with  the  provisions  of  the  5  &  6  Vict.  c.  100,  s.  15.  Here  is  a 
design  producing  an  effect  different  from  any  produced  before.  [Cockburn,  C.  J. 
To  the  eye  the  two  things  are  not  the  same.  The  [818]  judgment  of  the  Court 
below  proceeded  on  the  ground  that  there  was  nothing  new  in  what  was  produced.  That 
test  would  apply  if  this  had  been  a  patent ;  but  in  this  case  we  are  to  see  if  there 
had  been  previously  any  like  design, — whether  a  draughtsman  would  say  that  the 
combination  of  these  two  things  was  a  new  design.] 

Manisty  (Blaine  with  him),  for  the  defendant.  The  question  is,  what  is  the  meaning 
of  the  word  "design"  in  the  5  &  6  Vict.  c.  100.  To  come  within  the  protection  of  that 
Act,  there  must  be  a  new  and  original  design  applicable  to  the  ornamenting  of  some 
article  of  manufacture.  The  plaintiffs  have  taken  two  well  known  articles,  viz.,  the 
large  and  small  honeycomb,  and  have  used  them  in  a  way  well  known.  Each  article  is 
old,  and  the  mode  of  dealing  with  them  is  old.  The  only  novelty  consists  in  doing  that 
which  has  already  been  done  with  analogous  fabrics,  viz.,  putting  the  large  and  small 
size  cells  on  the  same  piece.  That  is  not  a  new  and  original  design  within  the  meaning 
of  the  Act.  [Cockburn,  C.  J.  Has  there  ever  been  such  a  design  before]  Suppose  a 
person  substitutes  squares  for  circles,  would  not  that  be  a  new  design  1  There  is  no 
novelty  in  the  invention  :  but  there  is  novelty  in  the  design.]  In  Norton  v.  Nicholls, 
Lord  Campbell,  C.  J.,  said,  "  The  statute  does  not  mention  any  article  of  manufacture 
being  a  design,  but  considers  the  design  to  be  protected  as  applicable  to  the  ornamenting 
of  any  article  of  manufacture.  The  design  is  always  considered  diff"erent  from  the  article 
manufactured,  or  the  substance  to  which  it  is  to  be  applied,  and  amongst  these  are 
shawls.  The  shawl  is  not  a  design,  but  an  article  of  manufacture  to  which  the  design 
is  to  be  applied."  If  this  copyright  is  valid,  the  effect  will  be  to  prevent  any  other 
person  using  the  large  and  small  honeycomb  pattern  in  combination.     The  applica- 

(fl)  Before  Cockburn,  C.  J.,  Wightman,  J,,  Erie,  J.,  Williams,  J.,  Crompton,  J., 
Crowder,  J.,  and  Byle*,  J. 
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tion  of  old  [819]  machinery  in  the  old  manner  to  an  analogous  subject  will  not  support 
a  patent :  Brook  v.  Ashtmi  (8  E.  &  B.  478).     The  same  principle  applies  to  a  design. 

Montague  Smith  was  not  called  upon  to  reply. 

CocKBURN,  C.  J.  We  are  all  of  opinion  that  the  decision  of  the  Court  of  Exchequer 
must  be  reversed.  The  question  is  one  of  fact,  viz.,  whether  this  is  a  new  and  original 
design.  The  5  &  6  Vict.  c.  100  applies  to  matters  adapted  to  the  ornamentation  of 
any  article  of  manufacture ;  but  the  Court  of  Exchequer  seems  to  have  dealt  with  the 
subject  upon  the  assumption  that  there  was  an  analogy  between  copyright  in  a  design 
and  a  patent  for  an  invention.  This  is  a  question  to  be  determined  by  the  eye — is  it 
a  design  in  the  sense  of  drawing  1  That  is  a  question  for  the  jury.  It  is  true  that 
in  this  case  the  design  consists  in  using  the  honeycomb  pattern  alternately  in  small 
and  large  proportions,  and  I  agree  that  it  would  not  have  been  competent  for  the 
plaintiff  to  register  this  design  as  against  a  person  having  a  copyright  in  the  honey- 
comb pattern  ;  but  no  person  has  a  copyright,  and  as  the  matter  is  simply  one  in  which 
the  public  at  large  are  interested,  there  is  nothing  to  prevent  the  plaintiffs  from 
taking  the  original  pattern  and  varying  it  to  a  certain  extent,  and  registering  the 
whole  as  a  new  design.  That  leads  to  the  question,  is  it  in  its  present  shape,  viz.,  the 
combination  of  large  and  small  patterns,  a  new  design  1  That  is  a  matter  of  which 
anybody  may  satisfy  himself  by  looking  at  it.  There  is  a  new  combination,  which 
is  in  substance  a  new  design.  The  question  of  fact  was  left  to  the  jury,  and  they  were 
warranted  in  their  finding.  I  do  not  see  how  fault  can  be  found  with  it,  since  there 
was  sufficient  evidence  to  justify  the  verdict. 

[820]  WiGHTMAN,  J.  1  cannot  help  thinking  that  the  Court  of  Exchequer,  in 
their  decision,  proceeded  upon  a  supposed  analogy  between  the  case  of  an  invention 
for  which  a  patent  is  obtained,  and  a  design  which  comes  under  the  protection  of  the 
Act  for  amending  the  laws  relating  to  the  copyright  of  designs  for  ornamenting 
articles  of  manufacture.  The  Act  uses  the  words  "any  new  and  original  design." 
That  is  not  a  project  or  idea  in  the  nature  of  an  invention,  but  the  representation  of 
something,  which  a  draughtsman  has  for  the  first  time  produced.  If  that  be  the  true 
meaning  of  the  word  "  design,"  there  is  no  doubt  in  this  case  that  there  was  a  design ; 
for  there  was  a  drawing,  and  it  was  an  original  drawing.  It  is  true  that  all  its  com- 
ponent parts  had  already  been  produced ;  but  no  one  had  produced  such  a  pattern. 
It  was  said  in  the  Court  below,  that  this  was  "  a  mere  combination  in  a  manner  well 
known ; "  so  it  is  with  a  picture,  all  its  parts  may  be  old ;  but  the  combination  forms 
a  new  design.  It  seems  to  me  that  it  was  properly  left  to  the  jury  to  say  whether 
this  was  substantially  a  new  and  original  design ;  and  the  jury  have  found  that 
it  was. 

Crompton,  J.  The  case  comes  before  us  on  an  appeal  against  the  decision  of  the 
Court  of  Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  for  the  defendant, 
on  the  ground  that  this  design  was  not  a  new  and  original  design  within  the  meaning 
of  the  5  &  6  Vict.  c.  100.  By  that,  I  understand  that  the  question  for  our  deter- 
mination is,  whether  or  no  there  was  a  case  upon  which  a  verdict  ought  to  be  entered 
for  the  defendant,  looking  at  it  as  a  matter  of  law  or  of  fact.  The  Court  below  took 
upon  themselves  to  say  that  the  plaintiff  was  not  entitled  to  the  verdict.  I  cannot 
agree  with  them  that  this  was  such  a  clear  question  of  law  that  it  ought  to  have  been 
withdrawn  from  the  jury.  A  "  design "  means  something  in  the  nature  [821]  of  a 
drawing,  picture,  or  diagram,  applicable  to  the  ornamentation  of  some  article  of  manu- 
facture, such  as  pottery  ware,  linen  or  woollen  fabrics,  paper-hangings,  carpets,  &c. 
When  we  look  at  a  picture  or  drawing  we  can  say  whether  it  is  an  original  design  or 
the  same  as  one  which  has  been  already  painted  or  drawn.  So  here,  it  is  not  a  question 
of  law,  but  of  fact,  whether  the  combination  of  things  already  known  produced  a  new 
and  original  design.  The  plaintiff  had  a  right  to  use  any  combination  of  the  honey- 
comb pattern,  for  there  was  no  copyright  in  it.  As  to  the  objection  that  this  is  a 
combination  of  two  old  things ;  that  is  always  the  case  in  pictures  and  drawings.  It 
was  left  to  the  jury  to  say  whether  this  was  a  new  and  original  design;  and  I  agree 
with  the  rest  of  the  Court  that  there  was  sufficient  evidence  upon  which  they  might 
act,  and  I  cannot  say  that  they  have  drawn  a  wrong  conclusion. 

Crowder,  J.  I  also  think  that  this  was  a  question  for  the  jury ;  and  that  there 
was  evidence  upon  which  they  might  act.  It  is  said  that  this  being  a  combination  of 
two  well  known  things,  is  not  a  new  and  original  design  within  the  meaning  of  the 
5  &  6  Vict,  c    100.     I  agree,  that  the  Court  of  Exchequer  appear  to  have  decided 
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this  case  upon  a  supposed  analogy  between  the  patent  law  and  copyright  in  designs. 
But  in  this  ease  the  question  is,  whether  there  is  a  new  and  original  design,  and  that 
can  only  be  decided  by  looking  at  it.  Seeing  the  effect  produced  by  the  combination, 
I  cannot  say  that  the  jury  have  come  to  a  wrong  conclusion. 

Byles,  J.  The  learned  Judge  left  the  right  question  to  the  jury,  and  there  was 
sufficient  evidence  to  support  their  finding.  The  Court  of  Exchequer  seem  to  have 
drawn  a  distinction  between  a  new  design  and  a  variety  of  an  old  design.  But  the 
word  "  design  "  imports  configuration.  A  [822]  difference  in  the  proportionate  size 
of  the  parts  of  a  pattern  may  be  a  variation ;  and  where  the  size  of  the  pattern  is 
alternately  varied  on  different  parts  of  the  same  fabric,  that  alteration  is  manifestly 
a  new  combination  and  a  new  design.  If  this  is  a  question  for  the  jury,  it  has  been 
rightly  decided.  If  it  is  a  question  of  law  whether  the  combination  constitutes  a  new 
design,  I  think  it  does. 

CoCKBURN,  C.  J.    My  brothers  Erie  and  Williams,  who  have  left  the  Court,  concur. 

Judgment  reversed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Browne  and  Another  v.  Hare  and  Another.  June  23,  1859. — The  defendants, 
merchants  at  Bristol,  through  a  broker  contracted  to  buy  of  the  plaintiffs, 
merchants  at  Eotterdam,  ten  tons  of  the  best  refined  rape  oil,  to  be  shipped  "  free 
on  board"  at  Eotterdam  in  September,  1857,  at  481.  15s.  per  ton,  to  be  paid  for 
on  delivery  to  the  defendants  of  the  bills  of  lading,  by  bill  of  exchange  to  be 
accepted  by  the  defendants  payable  three  months  after  date,  and  to  be  dated  on 
the  day  of  shipment  of  the  oil.  On  the  8th  of  September,  the  plaintiffs  (having 
on  the  previous  day  advised  that  the  shipment  would  be  made)  shipped  on  board 
a  general  ship,  trading  between  Eotterdam  and  Bristol,  five  tons  of  the  oil,  and 
the  master  signed  a  bill  of  lading  by  which  the  oil  was  deliverable  "  unto  shipper's 
order,"  and  the  plaintiffs  indorsed  it  specially  to  the  defendants.  On  the  same 
day  the  plaintiffs  inclosed  in  a  letter  to  the_broker  the  bill  of  lading,  invoice  and 
bill  of  exchange  drawn  on  the  defendants  in  accordance  with  the  contract.  On 
the  night  of  the  9th  the  ship  with  the  oil  on  board  was  run  down  in  the  Bristol 
Channel,  and  the  oil  totally  lost.  The  plaintiffs'  letter  of  the  8th  arrived  at 
Bristol  on  the  afternoon  of  the  10th  in  due  course  of  post,  but  after  business  hours. 
On  the  morning  of  the  11th  the  broker  left  with  defendants  the  bill  of  lading, 
invoice,  and  bill  of  exchange  for  their  acceptance.  At  that  time  he  knew  of  the 
loss  of  the  ship.  In  about  two  hours  afterwards  the  defendants  returned  to  the 
broker  the  documents  left  with  them,  on  the  ground  that,  under  the  circumstances, 
they  were  not  liable  to  pay  for  the  oil.  In  an  action  for  not  accepting  the  bill  of 
exchange,  and  for  goods  sold  and  delivered,  the  jury  stated  that  in  their  opinion, 
according  to  mercantile  usage,  the  risk  of  the  loss  of  the  oil  was  on  the  defen- 
dants. Held,  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  property  in  the  oil  passed  to  the  defendants  when  it 
was  placed  "free  on  board"  in  performance  of  the  contract. — Held  also,  that  it 
was  a  question  for  the  jury  whether  the  plaintiffs  so  shipped  the  oil  in  perform- 
ance of  their  contract  to  place  it  "  free  on  board,"  or  for  the  purpose  of  retaining 
a  control  over  it  and  continuing  to  be  owners  contrary  to  the  contract. 

[S.  C.  29  L.  J.  Ex.  6  j  5  Jur.  (N.  S.)  711 ;  7  W.  E.  619.  Explained,  Castle  v.  Sworder, 
1861,  6  H.  &  N.  828.  Discussed,  Ogg  v.  Shuter,  1875,  L.  E.  10  C.  P.  164  :  reversed 
1  C.  P.  D.  47.  Applied,  Inglis  v.  Stod,  1885,  10  A.  C.  263.  Eef erred  to,  Ciorrie  v. 
Anderson,  1860,  2  El.  &  El.  592;  Green  v.  Sichel,  1860,  7  C.  B.  (N.  S.)  747  ;  Joyce  v. 
Swann,  1864,  17  C.  B.  (N.  S.)  84  ;  Seagrave  v.  Union  Marine  Insurance  Company,  1866, 
L.  E.  1  C.  P.  315 ;  Heilbutt  v.  Hicksm,  1872,  L.  E.  7  C.  P.  450 ;  Garbarrow  v.  Kreeft, 
1875,  L.  E.  10  Ex.  284.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  set  aside  the  verdict  [823]  found  for  the  plaintiffs  and  enter  it  for  the  defen- 
dants, pursuant  to  leave  reserved  at  the  trial.  The  pleadings  and  material  facts  of 
the  case  are  fully  stated  in  the  report  of  the  case  in  the  Court  below  (3  H.  &  N.  484). 
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Eaymond  argued  for  the  appellants  (the  defendants)  in  last  Easter  Vacation  (a) 
(May  17).  Thcdecision  of  the  Court  of  Exchequer  is  erroneous.  In  order  to  entitle 
the  plaintifts  to  succeed,  they  must  satisfy  the  Court  that  the  oil  at  the  time  it  was 
lost  was  the  property  of  the  defendants ;  or  that  they  delivered  to  the  defendants  the 
bills  of  lading  duly  indorsed,  so  as  to  have  a  right  to  call  on  them  to  accept  the  bill  of 
exchange.  It  appears  by  the  case  that  Goolden  was  the  general  agent  of  Brown  and 
Co. ;  but  it  is  assumed  that  he  was  also  the  agent  of  Hare  and  Co.  for  the  purpose  of 
receiving  the  shipping  documents.  First :  no  property  in  any  specific  oil  passed  by 
the  contract,  which  would  be  performed  by  the  delivery  of  any  oil  of  the  particular 
description  mentioned  in  it.  The  shipment  on  board  the  "Sophie"  did  not  transfer 
the  property.  The  "  Sophie  "  was  a  general  ship ;  and  if  there  had  been  simply  a 
shipment  of  oil  corresponding  with  the  contract,  that  might  have  been  a  delivery  to 
the  vendees  :  but  when  the  vendors  shipped  the  oil,  they  took  from  the  master  bills 
of  lading  making  it  deliverable  "  unto  shippers'  order  or  their  assigns."  PFait  v. 
Baker  (2  Exch.  1)  is  an  express  authority  that  under  such  circumstances  no  property 
passed.  [Crompton,  J.  In  that  case  the  vendor  kept  his  hand  upon  the  goods,  by 
not  indorsing  the  bill  of  lading  to  the  vendee.]  Lord  Stowell,  in  his  judgment  in 
the  case  of  The  Packet  de  Bilboa  (2  Kob.  Adm.  133,  134),  said  :— "  The  ordinary  state 
of  commerce  is,  that  goods  ordered  [824]  and  delivered  to  the  master  are  considered 
as  delivered  to  the  consignee,  whose  agent  the  master  is  in  this  respect ;  but  that 
general  contract  of  the  law  may  be  varied  by  special  agreement,  or  by  a  particular 
prevailing  practice,  which  presupposes  an  agreement  amongst  such  a  description  of 
merchants."  There  is  no  use  in  a  bill  of  lading  by  which  goods  are  deliverable 
"  to  shipper's  order,"  except  as  shewing  that  he  reserves  to  himself  the  property. 
[Crompton,  J.  Is  there  any  difference  between  a  shipper  taking  a  bill  of  lading  in 
his  own  name  and  indorsing  it  over  to  the  consignee,  and  putting  in  the  consignee's 
name  at  first  ?j  In  the  former  case  the  property  in  the  goods  remains  in  the  shipper  ; 
and  the  master  undertakes  to  carry  and  deliver  for  him.  When  the  consignee's  name 
is  on  the  bill  of  lading,  it  is  a  contract  by  the  master  to  carry  for  and  deliver  to  him. 
Here  the  shippers  would  have  committed  no  breach  of  contract  if  they  had  assigned 
the  bill  of  lading  to  any  third  person.  The  vendees  had  no  power  to  compel  a  delivery 
of  these  specific  goods.  [Willes,  J.  The  vendors  sent  the  bill  of  lading  to  Goolden, 
the  common  agent  of  both  parties.  The  jury  have  found  that  there  was  an  appropria- 
tion in  fact,  because  they  have  found  that  according  to  mercantile  usage,  the  risk  of 
the  loss  of  the  oil  was  on  the  vendees.]  It  is  submitted  that  Goolden  was  not  the 
agent  of  Hare  and  Co,  The  documents  were  sent  to  him  to  deliver  to  them  upon 
their  acceptance  of  the  bill  of  exchange.  The  judgment  of  the  majority  of  the  Court 
below  proceeds  on  the  assumption  that  the  vendors  intended  to  pass  the  property ; 
but  why  should  they  have  taken  a  bill  of  lading  by  which  the  cargo  was  deliverable 
to  themselves  unless  they  meant  to  retain  a  control  over  if?  [Crompton,  J.,  referred 
to  Fragano  v.  Long  (4  B.  &  C.  219).]  There  was  nothing  to  prevent  Goolden  from 
altering  the  disposition  of  the  goods,  if  they  had  [825]  arrived  and  the  vendees  had 
refused  to  accept  the  bill  of  exchange.  But  the  oil  was  not  in  existence  at  the  time 
Goolden  left  the  bill  of  lading  with  Hare  and  Co.,  and  therefore  was  incapable  of 
being  transferred :  Hastie  v.  Couturier  (9  Exch.  102).  It  is  incumbent  on  the  con- 
signees to  shew  an  appropriation  by  consent  of  the  parties,  or  some  act  which  per  se 
transferred  the  property.  Whatever  may  have  been  the  intention  of  the  consignors 
they  were  at  liberty  to  alter  it :  The  Aurora  (4  Rob.  Adm.  218),  The  Josephine  (4  Rob. 
Adm.  25).  [Crompton,  J.  The  law  is  correctly  stated  by  Lord  Brougham  in  his 
judgment  in  Cowas-Jee  v.  Thompson  (5  Moo.  P.  C".  165,  173),  viz.,  "That  when  goods 
are  sold  in  Loudon,  free  on  board,  the  cost  of  shipping  them  falls  on  the  seller,  but  the 
buyer  is  considered  as  the  shipper."]  Goolden  would  not  have  been  liable  if,  with 
the  authority  of  Browne  and  Co.,  he  had  refused  to  deliver  the  bill  of  lading  to  Hare 
and  Co. :  Brind  v.  Hampshire  (1  M.  &  W.  365).  [Willes,  J.,  referred  to  Williams  v. 
Everett  (14  East,  582).] 

Prideaux  (Butt  with  him),  for  the  plaintiffs  (May  18).  Goolden  was  the  broker 
acting  for  both  parties.  [Willes,  J.  In  cases  where  the  broker  gets  a  commission 
upon  sales,  one  half  from  one  party  and  the  other  half  from  the  other,  it  is  the  common 
practice  for  all  subsequent  matters  relating  to  the  sale  to  be  transacted  through  the 

(a)  Before  Erie,  J.,  Williams,  J.,  Crowder,  J.,  Crompton,  J.,  Willes,  J.,  and  Hill,  J. 
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broker.  Erie,  J.  If  Goolden  was  the  agent  of  both  parties  the  appellant's  ease  is 
not  arguable.]  The  fifth  plea  was  not  proved ;  it  states  that  the  "  Sophie "  was  a 
general  ship,  not  appointed  or  in  any  way  denoted  by  the  defendants.  But  the 
evidence  is,  that  the  defendants  requested  the  plaintiffs  to  send  part  of  the  oil  by  the 
first  vessel,  and  that  the  "  Sophie  "  was  the  first  vessel.  The  next  allegation  not  [826] 
proved  is,  that  "  before  the  indorsement  of  the  bill  of  lading  the  ship  was  lost."  The 
plea  is  either  bad  or  a  denial  of  the  shipment  under  the  contract.  If  it  admits  a 
shipment  under  the  contract,  it  is  bad.  The  effect  of  the  shipment  is  to  transfer 
not  only  the  property,  but  the  possession  of  the  goods.  But  it  would  be  sufficient  to 
entitle  the  plaintiffs  to  recover  if  the  property  in  the  goods  was  transferred  to  the 
defendants.  The  effect  of  the  contract  is,  that  the  defendants  purchased  the  oil  free 
on  board,  and  the  property  passed  on  such  shipment,  though  payment  was  not  to  be 
made  until  the  delivery  of  the  bills  of  lading.  The  words  "free  on  board"  mean  that 
the  oil  was  to  be  put  on  board  at  the  expence  of  the  consignors,  and  when  on  board 
to  be  at  the  risk  of  the  consignees.  In  Cowas-Jee  v.  Thmnpscin,{ay  goods  contracted 
to  be  sold  and  delivered  "  free  on  board,"  to  be  paid  for  by  cash  or  bills  at  the  option 
of  the  purchasers,  were  delivered  on  board,  and  receipts  taken  from  the  mate  by  the 
lighterman  employed  by  the  sellers,  who  handed  the  same  over  to  them.  The  sellers 
apprised  the  purchasers  of  the  delivery ;  the  purchasers  elected  to  pay  by  bills,  which 
they  accepted.  The  sellers  retained  the  mate's  receipts  for  the  goods,  but  the  master 
signed  a  bill  of  lading  in  the  purchasers'  names.  The  purchasers  became  insolvent 
while  the  bill  was  cunning.  It  was  held,  that  on  the  delivery  of  the  goods  on  board 
the  vessel,  they  were  no  longer  in  transitu,  and  therefore  could  not  be  stopped  by  the 
sellers.  The  case  of  Turner  v.  The  Trustees  of  the  Liverpool  Docks  (6  Exch.  543)  is  dis- 
tinguishable from  the  present  case,  because  there  the  vendors  retained  the  goods  [827] 
under  their  own  control,  by  taking  bills  of  lading  making  the  goods  deliverable  to 
their  own  order,  and  indorsing  them  to  their  own  agents.  The  distinction  between 
the  two  classes  of  cases  is  pointed  out  by  Mr.  Blaekburn[(a)^  in  commenting  on  the 
ease  of  Fragano  v.  Long  (4  B.  &  C.  219).  [Crompton,  J.  That  case  is  a  strong 
authority  in  favour  of  the  plaintiffs.]  Risk  is  a  test  of  property.  From  the  time  of 
the  shipment  the  goods  were  at  the  risk  of  the^consignees.  If  the  goods  had  been 
shipped  without  taking  a  bill  of  lading,  it  must  be  admitted  that  the  property  would 
have  passed  at  the  time  of  the  shipment.  Here  the  property  passed  at  the  moment 
when  the  goods  were  shipped  in  pursuance  of  [the  contract.  There  is  evidence  that 
the  goods  were  so  shipped,  and  the  jury  have  found  the  fact.  If  the  contract  would 
have  been  completely  fulfilled,  so  as  to  pass  the  property  without  the  bill  of  lading, 
the  taking  of  a  bill  of  lading,  and  indorsing  it  to  the  defendants,  which  was  done  in 
furtherance  of  the  contract,  cannot  alter  the  position  of  the  parties.  The  sending  of 
the  bill  of  lading  so  indorsed  to  Goolden  shewed  the  intent  of  the  plaintiffs  to  perform 
their  agreement.  It  is  said  that  in  Wait  v.  Baker  (2  Exch.  1)  the  words  "  free  on 
board  "  were  in  the  contract.  But  it  was  not  shewn  to  have  been  the  intention  of  the 
vendor  to  fulfil  the  contract.  [Williams,  J.  It  is  sufficient  for  your  argument  that 
the  Court  viewed  it  in  that  way.]  Here  the  plaintiffs  did  all  that  they  contracted  to 
do.  [Crompton,  J.  In  Turner  v.  The  Trustees  of  the  Liverpool  Docks  (6  Exch.  54-3) 
the  Court  seem  to  affirm  the  proposition,  that  if  a  vendor  says,  "  I  will  send  goods  so 
as  to  be  delivered  if  the  vendee  pays  for  them,"  it  shews  that  he  is  shipping  to  himself. 
Williams,  J.  The  aigument  for  the  plaintiffs  may  be  nar-[828]-rowed  to  this — that 
there  is  no  difference  whether  the  bill  of  lading  makes  the  goods  deliverable  to  the 
vendors'  order,  and  they  indorse  it  to  the  consignees,  or  whether  it  makes  the  goods 
deliverable  to  the  consignees.]  It  is  said  that  the  plaintiffs  might  have  struck  out  the 
indorsement,  and  Brind  v.  Hampshire  (I  M.  &  W.  365)  was  relied  upon.  But  by  the 
shipment,  in  performance  of  the  contract,  the  property  passed,  and  it  could  not  after- 
wards be  divested  by  any  act  of  the  plaintiffs.  In  The  Packet  de  Bilboa  (2  Rob.  Adm. 
133)  the  goods  were  sent  at  the  risk  of  the  shipper,  and  the  property  in  them  had 
not  passed  to  the  consignee.     In  2'he  Aurora  (4  Rob.  Adm.  218)  and  The  Josephine 

(ay  5  Moo.  P.  C.  165.  In  Cmturier  v.  Hastie,  5  H.  L.  673,  it  was  said  :— "The 
goods  are  either  shipped  '  free  on  board  '  when  they  are  thenceforward  at  the  risk  of 
the  vendee,  or  they  are  shipped  '  to  arrive '  which  saves  the  vendee  from  all  risk  till 
they  are  safely  brought  to  port." 

{af  Blackburn  on  the  Contract  of  Sale,  128. 
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(4  Rob.  Adm.  25)  there  was  nothing  to  take  the  property  out  of  the  shippers ;  the 
shipments  were  not  under  contracts. 

Raymond,  in  reply.  The  mere  fact  of  putting  goods  on  board  a  ship  amounts  to 
nothing.  In  order  to  ascertain  its  effect,  the  contract  and  character  of  the  shipment 
must  be  considered.  At  the  time  of  this  shipment  three  bills  of  lading  (e)  were  taken, 
making  the  goods  deliverable  to  the  order  of  the  vendors  or  their  assigns.  The 
taking  of  such  bills  did  not  shew  an  intention  to  ship  the  goods  to  the  defendants  in 
pursuance  of  the  contract.  If,  after  the  indorsement  of  one  bill  of  lading  and  before 
it  was  handed  to  the  defendants,  the  plaintiffs  had  thought  it  convenient  to  alter  the 
destination  of  the  shipment,  they  could  have  done  so.  Down  to  the  time  of  the 
delivery  of  the  bill  of  lading  the  plaintiffs  could  have  enforced  a  claim  to  the  oil  as 
against  the  defendants.  [Willes,  J.  Suppose  I  order  of  a  person  goods  to  be 
shipped  "  free  on  board,"  and  a  bill  of  lading  is  sent  by  post,  or  by  a  messenger,  and 
[829]  before  it  reaches  its  destination  the  ship  is  lost.  Erie,  J.  There  the  bill  of 
lading  would  be  out  of  the  legal  control  of  the  party,  and  the  property  would  pass.] 
Here  there  was  a  contract  for  a  bill  of  lading  which  the  defendants  were  to  have. 
The  shipment  did  not  pass  the  property,  because  the  plaintiffs  did  an  act  which 
retained  the  property  in  themselves  at  the  instant  of  the  shipment.  The  expression 
"free  on  board"  means  only  that  the  vendor  shall  pay  all  expenses  till  the  property 
is  shipped.  It  is  said  that  the  bill  of  lading  may  be  disregarded ;  but  if  there  had 
been  none,  and  the  plaintiffs  had  wished  to  retain  the  property  in  themselves,  they 
would  have  said  to  the  master,  "  You  shall  carry  the  goods  for  me."  That  is  in  fact 
exactly  what  they  have  now  done.  Merely  writing  the  defendant's  name  on  the  bill 
of  lading,  without  delivery,  was  no  indorsement :  Marston  v.  Allen  (8  M.  &  W.  494). 
IFait  V.  Baker  (2  Exch.  1)  shews  that  the  defendants  could  not  have  maintained 
trover  for  the  oil  if  the  plaintiffs  had  chosen  to  indorse  one  of  the  bills  of  lading  to 
some  one  else. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Erle,  J,  In  this  case  we  are  of  opinion  that  the  judgment  of  the  Court  below 
should  be  aifirmed. 

The  contract  was  for  the  purchase  of  unascertained  goods,  and  the  question  has 
been,  when  the  property  passed.  For  the  answer  the  contract  must  be  resorted  to ; 
and  under  that  we  think  the  property  passed  when  the  goods  were  placed  "  free  on 
board,"  in  performance  of  the  contract. 

In  this  class  of  cases  the  passing  of  the  property  may  depend,  according  to  the 
contract,  either  on  mutual  con-[830]-sent  of  both  parties,  or  on  the  act  of  the  vendor 
communicated  to  the  purchaser,  or  on  the  act  of  the  vendor  alone. 

Here  it  passed  by  the  act  of  the  vendor  alone.  If  the  bill  of  lading  had  made  the 
goods  "  to  be  delivered  to  the  order  of  the  consignee,"  the  passing  of  the  property 
would  be  clear.  The  bill  of  lading  made  them  "  to  be  delivered  to  the  order  of  the 
consignor,"  and  he  indorsed  it  to  the  order  of  the  consignee,  and  sent  it  to  his  agent 
for  the  consignee.  Thus  the  real  question  has  been  on  the  intention  with  which  the 
11  of  lading  was  taken  in  this  form :  whether  the  consignor  shipped  the  goods  in 
performance  of  his  contract  to  place  them  "free  on  board;"  or  for  the  purpose  of 
retaining  a  control  over  them  and  continuing  to  be  owner,  contrary  to  the  contract, 
as  in  the  case  of  JVait  v.  Baker  (2  Exch.  1),  and,  as  is  explained  in  Turner  v.  The 
Trndees  of  the  Liverpool  Docks  (6  Exch.  543),  and  Van  Custeel  v.  Booker  (2  Exch.  691). 
The  question  was  one  of  fact,  and  must  be  taken  to  have  been  disposed  of  at  the 
trial ;  the  only  question  before  the  Court  below  or  before  us  being,  whether  the 
mode  of  taking  the  bill  of  lading  necessarily  prevented  the  property  from  passing. 
In  our  opinion  it  did  not,  under  the  circumstances,  and  therefore  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


(e)  This  fact  does  not  appear  in  the  report  of  the  case  in  the  Court  below. 
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[831]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Garton  AND  Another  v.  The  Bristol  and  Exeter  Eailway  Company.  June 
22,  23,  1859. — By  the  6  \Vm.  4,  c.  xxxvi.,  a  Company  was  incorporated  for  the 
purpose  of  making  a  railway  from  Bristol  to  Exeter.  By  section  178,  the 
Company  was  authorized  to  make  such  reasonable  charges  for  the  conveyance  of 
passengers  and  goods  on  their  railway  as  they  might  determine  upon,  not  exceed- 
ing a  certain  sum.  The  8  &  9  Vict.  c.  civ.,  entitled  "An  Act  to  amend  the  Acts 
relating  to  the  Bristol  and  Exeter  Railway,  and  to  authorize  the  formation  of  a 
junction  railway  and  several  branch  railways  connected  with  the  same,"  by 
section  19  provided  that  it  should  not  be  lawful  for  the  Company  to  charge  in 
respect  of  certain  goods  conveyed  on  the  railway  more  than  certain  sums  therein 
specified.  Held,  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the  words  the  railway  in  the  19th  section  of  the 
8  &  9  Vict.  c.  civ.  applied  to  the  whole  line,  including  the  junction  and  branch 
railways,  and  not  to  the  junction  and  branch  railways  only. 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of  Exchequer  for  the 
plaintiff  upon  a  special  case  stated  by  an  arbitrator  for  the  opinion  of  that  Court 
(reported, (a)  ante,  p.  33). 

Kinglake,  Serjt.  (Butt  and  Montague  Smith  with  him)  argued  for  the  defendants.(ft) 
The  first  question  is,  under  what  act  of  parliament  are  the  Company  entitled  to  levy 
toll,  whether  under  the  original  Act,  6  Wm.  4,  c.  xxxvi.,  or  under  the  Act  which 
authorized  them  to  make  the  junction  and  branch  railways,  8  &  9  Vict.  c.  civ.  The 
175th  section  of  the  6  Wm.  4,  c.  xxxvi.,  regulates  the  tonnage  rates  to  be  taken  by 
the  Company  for  goods  conveyed  on  their  railway.  The  176th  section  empowers  the 
Company  to  demand  cer-[832]-tain  tolls  in  respect  of  passengers,  beasts,  cattle,  and 
animals  conveyed  in  carriages  upon  their  railway.  The  178th  section  authorizes  the 
Company  to  use  locomotive  engines,  and  in  carriages  propelled  thereby,  to  convey 
upon  their  railway  passengers,  cattle,  and  other  animals,  goods,  &c.,  and  to  make  such 
reasonable  charges  as  they  may  from  time  to  time  determine  upon,  not  exceeding  3|d. 
a  mile  including  the  toll  or  rate  thereinbefore  granted.  The  Company  have  charged 
certain  toll,  as  allowed  by  the  176th  section,  and  a  small  additional  sum  for  locomotive 
power.  Similar  clauses  were  under  discussion  in  the  case  of  Parker  v.  The  Great 
Western  Railway  Company  (11  C.  B.  545).  Section  187  provides  that  the  rates  and 
tolls  shall  be  charged  equally  and  after  the  same  rate  per  ton  per  mile  throughout  the 
whole  of  the  railway  in  respect  of  the  same  description  of  articles.  Also  the  3  Vict, 
c.  xlvii.  s.  29,  provides  that  the  charges  for  the  carriage  of  any  passenger,  goods, 
animals,  &c.,  or  for  the  use  of  any  steam-power,  shall  be  charged  equally  to  all  persons, 
and  after  the  same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and 
of  all  goods,  animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled  by 
a  like  carriage  or  engine,  passing  on  the  same  portion  of  the  line  only,  and  under  the 
same  circumstances.  There  is  no  other  enactment  with  respect  to  tolls  until  the 
8  &  9  Vict.  c.  civ.,  the  provisions  of  which  are  inconsistent  with  the  clauses  in  the 
former  Acts.  By  the  3rd  section  of  the  8  &  9  Vict.  c.  civ.,  the  Company  are  authorized 
to  make  a  junction  railway  and  three  branch  railways.  The  18th  section  limits  the 
charge  for  the  conveyance  of  passengers.  The  1 9th  section  enacts,  "  That  it  shall  not 
be  lawful  for  the  Company  to  charge,  in  respect  of  the  several  articles,  matters,  and 
things  hereinafter  mentioned,  conveyed  on  the  railway,  any  greater  sum,  including 
[833]  the  charges  for  the  use  of  carriages,  waggons  or  trucks,  and  for  locomotive 
power,  and  all  other  charges  incidental  to  such  conveyance,  &c.,  than  the  several  sums 
hereinafter  mentioned."  That  enactment  applies  only  to  the  junction  and  branch 
lines.     It  would  be  strange  if  by  the  8  &  9  Vict.  c.  civ.,  which  was  passed  for  the 

(a)  The  special  case  as  there  printed  requires  the  following  corrections : — At 
page  39,  line  1,  "extra"  should  be  inserted  between  "no"  and  "risk":  at  page  41, 
line  13,  "not"  should  be  struck  out. 

{h)  June  22  &  23.  Before  Cockburn,  C.  J.,  Wightman,  J.,  Erie,  J.,  Williams,  J., 
Crompton,  J.,  Crowder,  J.,  and  By les,  J. 
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834. 


purpose  of  enabling  the  Company  to  construct  a  junction  and  branch  railways,  the 
legislature,  without  reference  to  the  previous  tolls  and  without  any  preamble,  should 
have  intended  to  interfere  with  the  tolls  over  the  whole  line  of  railway.  [Crompton,  J. 
The  title  of  the  8  &  9  Vict.  c.  civ.,  is  "  An  Act  to  amend  the  Acts  relating  to  the 
Bristol  and  Exeter  Railway,  and  to  authorize  the  formation  of  a  junction  railway,  and 
several  branch  railways  connected  with  the  same."]  The  sections  from  the  3rd  to  the 
20th  inclusive  have  reference  to  the  junction  and  branch  railways.  The  term  "  the 
railway  "  is  first  used  in  the  6th  section  ;  and  in  that  and  the  7th,  8th,  9th,  10th, 
12th,  15th  and  16th  sections,  it  evidently  means  the  junction  and  branch  railways. 
Reading  the  19th  and  20th  sections  in  connection  with  the  previous  sections,  the  same 
construction  ought  to  be  put  upon  them.  Whenever  the  main  line  of  railway  is  meant 
to  be  referred  to,  it  is  mentioned  in  express  terms,  as  in  the  46th,  48th  and  49th 
sections.  If  the  legislature  had  intended  to  alter  the  tolls  on  the  main  line,  the  8  &  9 
Vict.  c.  civ.  would  have  contained  provisions  similar  to  the  28th  and  29th  sections  of 
the  3  Vict.  c.  xlvii.  The  decision  of  the  Court  of  Exchequer  proceeded  on  the  ground 
that  there  was  an  ambiguity  in  the  language  of  the  8  &  9  Vict.  c.  civ.,  which  the 
Company  ought  to  have  made  clear. 

The  second  question  is,  whether,  when  parcels  are  packed  with  various  goods  of 
a  different  description  so  as  to  cause  any  extra  risk,  the  Company  is  entitled  to  make 
an  additional  charge  in  respect  of  that.  Now  the  settled  law  as  to  [834]  packed 
parcels  is  not  disputed;  but  it  is  submitted  that  in  some  cases  the  Company  are 
warranted  in  making  an  additional  charge,  for  instance,  if  a  parcel  is  so  packed  as  to 
create  an  extra  risk.  Here  a  cask  of  spirits  was  packed  in  the  same  parcel  with  goods 
which  might  have  been  damaged  by  it.  The  statute  authorizes  the  Company  to  classify 
goods  according  to  the  risk  of  carriage. 

Collier,  for  the  plaintiffs.  The  first  question  is,  whether,  by  the  8  &  9  Vict.  c.  civ., 
s.  19,  the  Bristol  and  Exeter  Railway  Company  are  restricted  to  certain  charges  on 
the  main  line  as  well  as  on  the  junction  and  branches.  It  would  be  highly  inconvenient 
that  the  Company  should  be  restricted  to  certain  charges  for  passengers  and  goods  on 
the  junction  and  branch  lines ;  but  that  their  charges  for  conveyance  on  the  main  line 
should  not  be  limited.  No  reason  or  ground  of  convenience  for  making  such  a  distinc- 
tion has  been  suggested ;  and  the  presumption  is  that  it  was  not  contemplated  by  the 
legislature.  By  the  6  Wm.  4,  c.  xxxvi.,  ss.  175,  176,  the  Company  are  empowered  to 
take  certain  limited  tolls  for  goods  and  passengers  carried  on  their  railway  by  other 
persons  using  the  railway  with  their  own  carriages.  It  was  at  that  time  supposed 
that  such  would  be  the  mode  in  which  the  traffic  on  railways  would  be  chieflj^  carried 
on.  It  is  believed  that  these  provisions  have  not  been  repealed,  but  are  still  in  force 
as  to  tolls  to  be  taken  under  such  circumstances.  But  it  was  never  intended  that 
railway  Companies  should  be  at  liberty  to  make  arbitrary  charges  for  the  use  of  their 
line.  The  1  &  2  Vict.  c.  xxvi.,  "for  making  several  branches  in  the  county  of  Somerset 
from  the  line  of  the  Bristol  and  Exeter  Railway,  and  for  amending  the  Act  relating 
to  such  railway,"  by  sect.  30  enacted,  "  that  the  rates  or  tolls,  and  charges  to  be  made 
for  the  use  of  the  said  railway,  or  for  the  carriage  of  any  pas-[835]-sengers,  &c.,  or 
for  the  use  of  any  steam-power  or  carriage  to  be  supplied,  &c.,  should  be  charged 
equally  throughout  the  whole  railway."  [Crompton,  J.  The  expression  "  the  said 
railway  "  seems  to  be  used  in  the  3rd  section  of  the  1  Vict.  c.  xxvi.  as  including  the 
branches, — the  words  are  "commencing  at  the  main  line  of  the  said  railway."]  The 
8  &  9  Vict.  c.  civ.  is  "  An  Act  to  amend  the  Acts  relating  to  the  Bristol  and  Exeter 
Railway,"  and  not  merely  "to  authorize  the  formation  of  a  junction  railway  and 
several  branch  railways  connected  therewith."  It  recites  all  the  previous  Acts  and 
must  be  taken  as  embodying  the  6  Wm.  4,  c.  xxxvi.  [Crompton,  J.  The  only  clause 
that  gives  power  to  take  tolls  is  the  second,  and  that  is  done  by  making  the  whole 
one  railway  under  one  system.  The  18th  and  19th  sections  merely  limits  the  power.] 
He  was  then  stopped  by  the  Court. 

Kinglake,  Serjt,  in  reply.  By  the  interpretation  clause  of  the  Railways  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  3,  which  Act  is  incorporated  with  the 
8  &  9  Vict.  c.  civ.,  it  is  enacted  that  "  the  railway  "  shall  mean  the  railway  and  works 
by  the  special  Act  authorized  to  be  constructed.  [Crompton,  J.  There  are  many 
clauses  which  refer  to  "  the  junction  railway,"  and  "  branch  railways  "  authorized  to 
be  made.  Wightman,  J.  The  8  &  9  Vict.  c.  civ.,  s.  20,  empowers  every  first  class 
passenger  travelling  upon  the  railway  to  take  with  him  his  ordinary  luggage  not 
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exceeding  lOOlbs.  in  weight.  The  quantity  allowed  by  the  6  Wm.  4,  c.  xxxvi.,  s.  180, 
was  only  401bs.  It  would  be  highly  inconvenient  to  construe  the  words  "  the  railway," 
in  the  20th  section,  as  applying  only  to  the  junction  and  branch  railways.  In  the 
46th  section  the  term  "  the  railway  "  is  used,  applying  to  part  of  the  main  line.  The 
48th  [836]  section  legislates  with  respect  to  "the  said  railway,  junction  railway  and 
branch  railways."] 

CocKBURN,  C.  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed.  We  have  to  determine  whether  the  18th  and  19th 
sections  of  8  &  9  Vict.  c.  civ.,  which  is  "  An  Act  to  amend  the  Acts  relating  to  the 
Bristol  and  Exeter  Railway,  and  to  authorize  the  formation  of  a  junction  railway  and 
several  branch  railways  connected  with  the  same,"  are  applicable  generally  to  the 
whole  railway,  including  the  junction  and  branch  railways,  or  solely  to  such  junction 
and  branch  railways.  There  is  a  series  of  sections  leading  up  to  the  18th  in  which 
"  the  railway  "  is  spoken  of  in  the  singular  number ;  and  it  is  said  to  refer  only  to  the 
particular  part  of  the  proposed  new  junction  and  branch  railways.  The  defendants 
would  put  a  similar  limited  construction  on  the  18th  and  19th  sections.  But  such  a 
construction  would  lead  to  such  absurd  consequences  that  we  cannot  safely  adopt  it. 
The  defendants  must  say  that  the  provisions  of  the  Act  apply  to  the  junction  and 
branch  railways.  We  should  then  have  to  construe  the  term  "  the  railway  "  as  apply- 
ing to  three  or  four  railways.  But  we  think  that  the  language  used  shews  that  the 
legislature  contemplated  that  the  junction  and  branches  would  form  one  undertaking 
with  the  original  railway,  and  accordingly,  after  passing  from  special  provisions 
applicable  to  the  junction  railway  or  one  or  other  of  the  branch  railways,  they  speak 
of  the  whole  of  the  Bristol  and  Exeter  Railway,  with  the  branches,  as  one  railway. 
That  view  of  the  case  is  fortified  when  we  look  to  what  had  been  the  previous  legisla- 
tion on  the  same  subject.  The  1  Vict.  c.  xxvi.  is  "  An  Act  for  making  several  branches 
in  the  county  of  Somerset  from  the  line  of  the  Bristol  and  Exeter  Railway,  [837]  and 
for  amending  the  Act  relating  to  such  railway."  In  the  earlier  sections  of  that  Act, 
where  it  relates  to  making  the  branches,  the  Act  applies  to  the  branch  railways  and 
gives  the  necessary  power  for  their  construction.  Then  comes  a  general  provision  in 
respect  of  tolls  for  the  use  of  the  "  said  railway "  (sect.  30),  which  is  there  clearly 
shewn  by  the  context  to  apply  to  the  general  body  of  the  Bristol  and  Exeter  Railway. 
The  language  of  the  8  &  9  Vict.  c.  civ.  is  similar,  the  provisions  are  analogous,  and  the 
titles  of  the  two  Acts  are  nearly  the  same.  The  Acts  are  not  only  in  pari  materia, 
but  Avere  passed  for  similar  purposes.  And  the  former  Acts  afford  us  a  means  of  con- 
struing that  now  in  question.  On  this  ground  the  judgment  of  the  Court  below  must 
be  affirmed.  It  is  not  necessary  to  go  into  the  other  question  which  was  discussed, 
but  at  the  same  time  looking  at  the  grounds  of  the  decision  in  the  Court  below,  I 
think  it  was  correct. 

WiGHTMAN,  J.  I  agree  with  the  Lord  Chief  Justice  that  the  word  "  the  railway," 
in  the  19th  section  of  the  8  &  9  Vict.  c.  civ.,  means  not  only  the  junction  and  branch 
railways,  but  the  whole  system  of  lines  of  which  the  Bristol  and  Exeter  Railway 
consists, — the  whole  in  fact  of  that  which  is  referred  to  in  the  title  of  the  Act.  There 
are  various  reasons  for  this,  and  any  other  construction  would  lead  to  inconvenient 
and  absurd  consequences.  By  the  20th  section  of  the  8  &  9  Vict.  c.  civ.,  passengers 
on  "the  railway  "are  empowered  to  take  lOOlbs.  weight  of  luggage,  whereas  under 
the  6  Wm.  4,  c.  xxxvi.  they  could  only  take  401bs.  It  can  hardly  be  contended  that 
a  passenger  starting  by  the  branch  line  with  lOOlbs.  of  luggage  must  either  leave 
behind  him  or  pay  for  601bs.  of  it  when  he  comes  to  the  main  line.  By  the  6  Wm.  4, 
c.  xxxvi.,  s.  177,  the  Com-[838]-pany  were  empowered  to  make  such  charges  as  they 
should  think  proper  for  providing  locomotive  power,  in  addition  to  the  fixed  tolls 
which  they  were  enabled  to  take  by  the  175th  section.  The  8  &  9  Vict.  c.  civ.,  s.  119, 
takes  away  that  power  and  fixes  sums  to  be  taken  somewhat  larger  than  those  in 
6  Wm.  4,  c.  xxxvi.,  s.  175.  It  may  well  be,  that  the  legislature  intended  to  fix  a 
maximum  charge  for  the  whole  line.  It  would  be  difficult  to  apply  the  limited  con- 
struction of  the  expression  "the  railway,"  contended  for  by  the  defendants,  to  the 
clauses  preceding  the  18th,  because  in  one  set  of  sections,  relating  to  one  branch, 
provision  is  made  for  carrying  "the  railway"  over  the  river  Barrett;  in  the  10th 
section,  relating  to  another  branch,  for  carrying  it  under  the  Grand  Western  Canal. 
Therefore  the  term  "the  railway  "does  not  there  apply  to  the  junction  and  branch 
railways.     It  seems  therefore  in  these  sections  to  relate  to  the  general  system  of 
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railways  as  forming  a  whole.  This  view  is  confirmed  by  reference  to  the  1  Vict. 
c.  xxxvi.,  and  3  Vict.  c.  xlvii.  In  the  former  of  these  Acts,  the  title  of  which  is  similar 
to  that  of  the  8  &  9  Vict.  c.  civ.,  the  term  "the  railway"  is  used  in  the  singular;  and 
in  the  30th  section  of  that  Act  and  the  28th  section  of  the  3  Vict.  c.  xlvii,  it  is  clear 
that  the  whole  railway  is  referred  to  by  that  expression.  I  think,  therefore,  that  the 
construction  adopted  by  the  Court  of  Exchequer  is  correct. 

CromptOxV,  J.  I  concur  in  thinking  that  the  legislature  has  made  the  whole 
undertaking  one  railroad.  The  question  is,  whether  the  term  "  the  railway  "  in  the 
18th  and  19th  sections  refers  to  the  general  line.  The  title  shews  that  the  Act  is  not 
an  Act  merely  to  enable  the  Company  to  make  a  junction  and  branches,  but  to  amend 
the  Acts  relating  to  the  railway.  Therefore  the  construction  contended  for  by  the  [839] 
plaintiffs  is  within  the  title  of  the  Act.  The  2nd  section  enables  the  Company  to  take 
tolls  on  the  branches  as  parts  of  the  general  railroad.  If  not,  there  is  no  clause 
enabling  them  to  take  toll.  When  the  schedule  relating  to  the  subscription  for  new 
shares  is  looked  at,  it  appears  that  the  legislature  have  designated  the  whole  line  with 
the  branches  and  junction  as  the  Bristol  and  Exeter  Railway.  I  think  the  effect  is  to 
make  it  one  railway.  It  was  argued  that  in  the  earlier  sections  the  term  "  the  railway  " 
is  used  in  a  different  sense.  •  But  I  do  not  accede  to  that  argument.  To  make  out 
their  case,  the  defendants  must  sa}'-  that  in  the  19th  section  the  expression  means  three 
branch  railways  and  the  junction  railway.  But  the  term  "the  railway"  is  not  used 
in  the  earlier  sections  in  the  sense  the  defendants  seek  to  put  upon  it  in  the  18th  and 
19th  sections.  Wherever  the  legislature  were  dealing  with  the  three  branch  railways 
and  the  junction  railway,  as  in  the  4th,  the  17th  and  in  the  23rd  sections,  it  is  so 
expressed.  The  inconveniences,  pointed  out  by  my  brother  Wightman,  which  would 
result  if  the  construction  contended  for  by  the  defendants  was  to  prevail,  are  extremely 
great.  I  see  nothing  unreasonable  in  the  construction  contended  for  by  the  plaintiffs ; 
on  the  contrary,  I  think  it  very  unlikely  that  the  Company  would  have  been  left  free 
to  charge  as  they  might  please. 

Crowder,  J.,  concurred. 

Byles,  J.  I  agree  that  the  judgment  of  the  Court  of  Exchequer  must  be  affirmed. 
The  case  was  argued  as  if  the  main  object  of  the  Act  was  to  enable  the  Company  to 
make  a  junction  and  branches.  But  the  title  may  be  looked  at,  and  it  describes  the 
Act  as  "  An  Act  to  amend  the  Acts  relating  to  the  Bristol  and  Exeter  Railway."  The 
pre-[840]-amble  recites  that  "  it  is  expedient  that  some  of  the  powers  and  provisions 
of  the  said  Acts  should  be  amended  and  enlarged."  That  evidently  shews  that  the 
main  object  of  the  legislature  was  to  amend  and  enlarge  the  powers  and  provisions  of 
the  Acts  relating  to  the  Bristol  and  Exeter  Railway.  The  first  section  incorporates 
the  Lands  Clauses  Act,  1845,  and  part  of  the  Railway  Clauses  Act,  1845,  with  the 
general  system  of  Acts  relating  to  the  Bristol  and  Exeter  Railway.  The  whole  are 
incorporated  together  and  are  to  form  part  of  the  Act.  The  Act  therefore  is  an  Act 
relating  to  the  general  regulation  of  the  Bristol  and  Exeter  Railway.  The  Lord  Chief 
Justice  and  my  brother  Crompton  have  referred  to  the  2nd  section  as  shewing  that 
this  Act  relates  to  the  whole  undertaking.  If  the  18th,  19th,  and  20th  sections  had 
immediately  followed  the  2nd  section  no  one  could  have  doubted  but  that  the  term 
"  the  railway  "  in  those  sections  referred  to  the  whole  railway.  But  they  are  more 
properly  inserted  after  the  17th  section,  because,  coming  after  the  series  of  sections 
which  empower  the  Company  to  make  these  additions  to  their  undertaking,  it  is  more 
clear  than  it  otherwise  might  have  been  that  the  provisions  are  intended  to  extend  to 
the  junction  and  branch  railways. 

Judgment  affirmed. 


[841]    Memoranda. 

In  Trinity  Term  Lord  Chelmsford  resigned  the  Great  Seal,  and  it  was  delivered 
to  Lord  Campbell,  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

John  Hinde  Palmer,  of  Lincoln's  Inn,  Esquire ;  Archibald  John  Stephens,  of  Gray's 
Inn,  Esquire ;  and  William  David  Lewis,  of  Lincoln's  Inn,  Esquire,  were  appointed 
Her  Majesty's  Counsel. 

In  Trinity  Vacation  the  Right  Honourable  Sir  Alexander  Edmund  Cockburn, 
Bart.,  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  was  appointed  Lord  Chief 
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Justice  of  the  Court  of  Queen's  Bench.  The  Honourable  Sir  William  Erie,  Knight, 
one  of  the  Judges  of  the  Court  of  Queen's  Bench,  was  appointed  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas.  Colin  Blackburn,  of  the  Inner  Temple,  Esquire,  was 
appointed  a  Judge  of  the  Court  of  Queen's  Bench,  and  gave  rings  with  the  motto, 
"  Promere  Jura."     He  afterwards  received  the  honour  of  knighthood. 

Sir  Fitzroy  Kelly  and  Sir  Hugh  McCalmont  Cairns,  having  resigned  their  offices 
of  Attorney  and  Solicitor  General,  were  succeeded  by  Sir  Richard  Bethell,  Knight, 
and  Sir  Henry  Singer  Keating,  Knight. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGU:ED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER.  Michaelmas  Term,  23  YICT.,  to 
Trinity  Term,  23  VICT.,  both  inckisive.  By 
E.  T.  HURLSTONE,  of  the  Inner  Temple,  and 
J.  P.  NORMAN,  of  the  Inner  Temple,  Esquires, 
Barristers-at-Law.     Vol.  Y.      London,  1861. 

[1]    Exchequer  Reports.     Michaelmas  Term,  23  Vict. 

Taylor  v.  Burgess.  Nov.  3,  1859. — In  an  action  by  payee  against  maker  of  a 
promissory  note,  it  is  a  good  equitable  defence,  that  the  defendant  made  the  note 
as  surety  only,  and  that  the  plaintiff,  when  the  note  was  made  and  received 
by  him,  had  knowledge  that  the  defendant  was  surety  only,  and  without  his 
consent  gave  time  to  the  principal. 

[S.  C.  29  L.  J.  Ex.  7  ;  5  Jur.  (N.  S.)  1317  ;  8  W.  R.  27  ;  1  L.  T.  12.] 

Declaration  on  a  promissory  note,  dated  the  12th  of  May,  1857,  whereby  the 
defendant  promised  to  pay  the  plaintiff  401.  by  instalments  of  61.  every  fourteen  days 
from  the  date  thereof. 

Plea.  The  defendant,  for  defence  on  equitable  grounds,  says,  that  he  made  the 
note  at  the  request  and  for  the  sole  accommodation  of  one  J.  Billson,  as  the  surety 
only  of  the  said  J.  Billson,  to  secure  a  debt  due  to  the  plaintiff  solely  from  the  said 
J.  Billson ;  and  that  there  never  was  any  value  or  consideration,  except  as  herein 
aforesaid,  for  the  defendant  making  the  said  note  or  paying  the  same.  And  the  said 
note  was  delivered  to  the  plaintiff,  and  accepted  by  him  from  the  defendant,  upon 
express  agreement  between  them  that  the  defendant  should  be  liable  thereon  as  surety 
only  for  the  said  J.  Billson  ;  and  the  plaintiff,  at  the  time  when  the  said  promissory  note 
was  made  as  aforesaid,  had  notice  and  knowledge  of  the  said  note  having  been  so  made 
by  the  defendant  as  such  surety  as  aforesaid.  And  the  defendant  further  says,  that  the 
plaintiff,  while  holder  of  the  said  note,  without  the  knowledge  or  consent  of  the  defen- 
dant, for  a  good  and  valu-[2]-able  consideration  in  that  behalf,  agreed  to  give  and 
gave  to  the  said  J.  Billson  time  for  the  payment  of  the  said  note  beyond  the  time 
when  the  same  became  and  was  due  and  payable,  and  forebore  to  enforce  payment  of 
the  same  during  the  time  upon  and  for  the  consideration  aforesaid ;  and  the  plaintiflf 
could  and  might  have  obtained  payment  from  the  said  J.  Billson  of  the  said  note,  and 
all  monies  due  thereon,  had  the  plaintiff  required  payment  of  the  same  and  not  given 
the  said  J.  Billson  time  for  the  payment  of  it  as  aforesaid.  And  that  by  means  of 
the  premises  he,  the  defendant,  has  been  greatly  prejudiced  and  damnified  ;  and  has 
been  and  is  wholly  discharged  from  all  liability  to  pay  the  amount  due  upon  the 
said  note. 

Replication.     The  plaintiff  joins  issue  on  the  plea. 

By  order  of  a  Judge,  under  the  19  &  20  Vict.  c.  108,  s.  26,  the  cause  was  tried 
before  the  judge  of  the  County  Court  at  Leicester,  without  a  jury.     The  defendant's 
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counsel  having  tendered  evidence  in  support  of  the  plea,  the  plaintiflfs  counsel  objected 
that  it  WHS  inadmissible,  since  its  effect  was  to  vary  a  written  contract  by  parol 
testimony.  The  judge  received  the  evidence,  and  the  following  facts  appeared  :  In 
May  1857,  the  plaintiff  agreed  to  lend  one  Billson  401.,  provided  the  security  was 
satisfactory.  Billson  proposed  the  defendant  as  a  surety,  and  he  was  accepted  by  the 
plaintiff,  who  advanced  the  money  upon  the  security  of  a  joint  and  several  promissory 
note  made  by  the  defendant  and  Billson,  by  which  the  amount  was  payable  by  instal- 
ments of  51.  a  fortnight.  The  last  instalment  was  due  on  the  1st  of  September,  1857. 
On  the  31st  of  August,  at  which  time  201.  only  had  been  paid,  the  plaintiff  told 
Billson  that  the  remaining  201.  might  stand  over  for  two  months  on  payment  of 
another  sovereign.  Billson  paid  the  plaintiff  the  sovereign,  and  received  from  him 
the  following  receipt : — 

"  Memorandum  : — That  I  have  this  3 1st  day  of  August  received  twenty  shillings 
in  consideration  of  the  201.  now  [3]  due  remaining  unpaid  for  two  months  from  this 
day,  i.e.,  till  Nov.  1,  1857.  "  G.  T.  Taylor." 

This  further  time  for  payment  was  given  without  the  defendant's  consent  or 
knowledge.  Billson  stated  that  he  could  have  paid  the  whole  201.  on  the  1st  of 
September. 

The  judge  was  of  opinion  that  the  evidence  supported  the  plea  and  found  a 
verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  the 
verdict  for  him. 

C.  Gr.  Mereweather,  in  last  term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  or  a  new  trial  had,  on  the  ground  of  the  mis- 
reception  of  evidence  to  vary  the  promissory  note,  by  shewing  that  the  defendant  was 
only  a  surety  and  that  time  had  been  given  to  the  prinicpal :  also  that  the  evidence 
did  not  prove  the  allegations  in  the  plea. 

Field  now  shewed  cause.  The  evidence  was  properly  received  and  proved  the 
plea.  No  doubt  there  are  authorities  that,  at  law,  evidence  is  inadmissible  as  against 
the  holder,  to  shew  that  one  maker  of  a  promissory  note  was  surety  only  for  another, 
and  that  the  surety  was  discharged  by  time  given  to  the  principal ;  because  the  effect 
of  such  evidence  would  be  to  render  conditional  a  contract  which  on  the  face  of  it  is 
absolute:  Byles  on  Bills,  p.  8,  7th  ed.  In  Strong  v.  Foster  (17 'C.  B.  201),  the 
Court  of  Common  Pleas  seem  to  have  considered  that  the  same  rule  prevailed  in 
equity ;  and  that,  in  order  to  ascertain  whether  a  party  was  principal  or  surety,  the 
terms  of  the  instrument  alone  must  be  looked  at.  But,  in  a  subsequent  case  of  Fooley 
V.  Hairadine  (7  E.  &  B.  431),  the  Court  of  Queen's  Bench  held,  that  though  the 
written  contract  contained  in  the  note  could  not  be  varied  by  parol  in  equity  any 
more  than  at  law,  yet  an  equity  arose  from  [4]  the  relation  of  suretyship  existing 
between  the  principal  debtor  and  the  surety,  and  from  that  relation  being  known  to 
the  creditor  at  the  time  he  took  the  note.  There  the  Court  acted  on  the  doctrine 
of  Courts  of  equity,  as  laid  down  in  Davies  v.  Stainbank  (6  De  Gex,  Mac.  &  G.  679) 
and  Hollier  v.  Eyre  (9  CI.  &  F.  1 ) ;  and  they  said  that  by  that  doctrine  the  primary 
liability  is  not  at  all  altered  ;  that "  in  truth  the  defence,  either  at  law  or  in  equity,  does 
not  arise  by  any  alteration  of  the  original  contract,  which  indeed  it  assumes  and 
relies  on  in  its  original  terms,  but  that  the  creditor  cannot  fairly  or  equitably  sue  the 
surety  where,  knowing  of  the  existence  of  the  relation  of  suretyship,  he  has 
voluntarily  tied  up  his  hands  from  proceeding  against  the  principal."  The  case  of 
The  Mutual  Loan  Fund  Association  v.  Sudlow  (5  C.  B.  N.  S.  449)  is  also  an  authority 
that  where  the  principal,  at  the  time  the  security  is  given,  has  knowledge  that  one 
of  the  parties  signed  it  as  surety  only,  the  latter  may  avail  himself  of  any  equitable 
defence  arising  out  of  that  relation.  He  then  argued  that  the  evidence  proved 
the  plea. 

C.  G.  Mereweather,  in  support  of  the  rule.  The  evidence  was  inadmissible  ;  and, 
if  admissible,  it  did  not  support  the  plea.  It  is  clear  that,  at  law,  a  written  contract 
cannot  be  varied  by  a  contemporaneous  parol  agreement ;  and  the  same  rule  prevails 
in  equity.  Strong  v.  Foster  (17  C.  B.  201)  is  an  authority  that  the  question  whether 
a  party  is  principal  or  surety  must  be  ascertained  by  the  terms  of  the  instrument 
itself,  without  the  aid  of  extraneous  evidence.  In  Fooley  v.  Harradine  (7  E.  &  B.  431), 
the  Court  decided  according  to  what  they  believed  to  be  the  doctrine  of  Courts  of 
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equity ;  but  at  the  same  time  observed,  that  they  should  not  regret  if  the  subject 
were  [5]  reviewed  by  a  Court  of  error.  [Pollock,  C.  B.  When  a  case  can  be  taken 
to  a  Court  of  error,  the  decision  of  one  Court  of  co-ordinate  jurisdiction  ought  to  be 
binding  on  the  others.  When,  however,  there  is  no  means  of  appealing  to  a  Court  of 
error,  there  is  not  the  same  obligation  to  follow  the  decision  of  another  Court ;  and 
accordingly  we  sometimes  find  Courts  of  co-ordinate  jurisdiction  differing  from  each 
other.]  He  also  referred  to  the  observations  of  this  Court  in  Rayner  v.  Fussey  (28 
L.  J.,  Exch.  132). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged. 
Pooley  V.  Harradine  is  an  express  authority  that  the  evidence  was  admissible,  and  we 
think  it  proved  the  plea. 

Bramwell,  B.     I  also  think  that  the  case  is  concluded  by  Pooley  v.  Harradine. 

Watson,  B.,  and  Channell,  B.,  concurred. 

Rule  discharged, 

Gambart  v.  Sumner.  Nov.  7,  1859. — By  the  17  Geo.  3,  c.  57,  a  person  having  a 
copyright  in  a  print  or  engraving  may  maintain  an  action  against  a  person  for 
selling  pirated  copies  of  it,  though  such  person  has  no  knowledge  that  the  prints 
are  piracies. 

[S.  C.  29  L.  J.  Ex.  98 ;  5  Jur.  (N.  S.)  1109 ;  8  W.  R  27.] 

Declaration.  That  the  plaintiff,  after  the  24th  day  of  June,  1777,  mentioned  in 
a  certain  act  of  parliament  (17  Geo.  3,  c.  57),  entitled  "An  Act  for  more  effectually 
securing  the  property  of  prints  to  inventors  and  engravers,  by  enabling  them  to  sue 
for  and  recover  penalties  in  certain  cases ; "  and  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been, 
and  still  is  the  proprietor  of  certain  prints  which  had  been  heretofore  engraved  in  [6] 
Great  Britain,  that  is  to  say,  of  a  certain  print  called  "  The  Departure,  Second  Class," 
and  of  a  certain  other  print  called  "  The  Return,  First  Class  -, "  and  the  plaintiff,  during 
all  the  time  aforesaid,  had  and  was  lawfully  entitled  to,  and  still  hath  and  is  lawfully 
entitled  to  the  sole  right  and  liberty  of  printing  and  reprinting  the  said  prints,  and 
the  copyright  thereof :  Yet  the  defendant,  well  knowing  the  premises,  but  disregard- 
ing the  statute  in  such  case  made  and  provided,  and  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  plaintiff,  so  being  the  proprietor  of  the  said  prints 
and  copyright  as  aforesaid  after  the  24th  day  of  June  in  the  year  of  your  Lord  1777, 
and  while  the  plaintiff  was  such  proprietor  of  the  said  prints  and  copyright  as  aforesaid, 
did  publish  and  sell,  and  cause  and  procure  to  be  published  and  sold,  divers  base  copies 
of  each  of  the  said  prints,  whereof  the  plaintiff  so  was  the  proprietor  ;  which  copies  were 
engraved  and  made  without  the  consent  of  the  plaintiff  and  against  his  will ;  and  did 
expose  to  sale  divers  other  copies  of  the  said  same  prints  without  the  consent  and 
against  the  will  of  the  plaintiff;  and  did  engrave,  etch  and  work,  and  copy  and  sell, 
and  caused  to  be  engraved,  etched,  worked,  and  copied  and  sold,  in  part,  by  varying 
in  part  from  the  main  design,  divers  others  copies  of  the  same  prints,  without  the 
consent  and  against  the  will  of  the  plaintiff,  by  means  whereof,  &c. 

Plea :  not  guilty.     Whereupon  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex  after  Trinity  Term, 
a  witness  proved  that,  seeing  exposed  for  sale  in  the  window  of  the  defendant,  who 
was  a  stationer,  two  pirated  copies  of  the  prints  mentioned  in  the  declaration,  the 
copyright  in  which  was  vested  in  the  plaintiff,  he  purchased  them.  The  plaintiff's 
counsel  admitted  that  he  could  not  prove  that  the  defendant  knew  that  those  prints 
were  piracies  of  the  plaintiff's  prints.  The  de-[7]-fendant  proved  that  he  bought  the 
prints  of  one  Prince,  that  he  did  not  know  the  plaintiff  had  a  copyright  in  them. 

The  learned  Judge  told  the  jury  that  if  they  believed  the  evidence  they  would  find 
a  verdict  for  the  plaintiff,  which  they  did  accordingly.  Leave  was  reserved  to  the 
defendant's  counsel  to  move  to  enter  a  verdict  in  his  favour,  if  the  Court  should  be  of 
opinion  that  it  was  essential  to  prove  knowledge. 

Lush  now  moved  accordingly.  The  defendant  is  not  liable,  because  it  was  not 
shewn  that  he  knew  that  the  prints  he  sold  were  piracies  of  any  print  in  which  any 
person  had  a  copyright.  The  8  Geo.  2,  c.  13,  s.  1,  enacts,  that  "Every  person  who 
shall  invent  and  design,  engrave,  etch,  or  work  in  mezzotinto  or  chiaro-oscuro,  or  from 
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his  own  works  and  invention  shall  cause  to  be  designed  and  engraved,  etched,  or 
worked  in  mezzotinto  or  chiarooscuro,  any  historical  or  other  print  or  prints,  shall- 
have  the  sole  right  and  liberty  of  printing  and  reprinting  the  same  for  the  term  of 
fourteen  years,  to  commence  from  the  day  of  the  first  publishing  thereof,  which  shall 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and  printed  on  every 
such  print  or  prints ; "  and  if  any  person  "  knowing  the  same  to  be  so  printed  or 
reprinted  without  the  consent  of  the  proprietor,  shall  publish,  sell  or  expose  to  sale, 
&c.,  he  shall  forfeit,"  &c.  The  17  Geo.  3,  c.  57,  enacts,  that  if  any  person  "shall 
publish,  sell  or  otherwise  dispose  of,  or  cause  or  procure  to  be  published,  sold  or  other- 
wise disposed  of,  any  copy  or  copies  of  any  print,  &c.,  without  the  express  consent  of 
the  proprietor  or  proprietors  thereof,"  then  the  proprietor  may  recover  damages  in  a 
special  action  on  the  case.  That  statute  must  be  read  in  connection  with  the  8  Geo.  2, 
c.  13,  and  was  not  intended  to  give  a  right  of  action  when  penalties  could  not  have 
been  sued  for  under  the  former  Act.  [8]  That  appears  to  have  been  the  opinion  of 
Lord  Tenterden  in  Murray  v.  Heath  (1  B.  &  Adol.  804,  810).  [Channell,  B.,  referred 
to  fVest  V.  Francis  (5  B.  &  Aid.  737).]     That  case  does  not  decide  the  present  question. 

Bramwell,  B.  We  are  all  of  opinion  that  there  should  be  no  rule.  The  language 
of  the  17  Geo.  3,  c.  57,  is  plainly  against  the  defendant.  It  is  not  necessary  to  go 
through  the  several  Acts  at  length.  The  8  Geo.  2,  c.  13,  made  it  necessary  to  prove 
knowledge  in  proceedings  against  a  person  for  selling  a  pirated  engraving  or  print. 
The  17  Geo.  3,  c.  57,  which  was  passed  to  amend  the  former  Act,  omits  the  word 
"  knowingly,"  and  enables  the  person  having  a  copyright  in  a  print  or  engraving  to 
maintain  an  action  against  persons  found  selling  pirated  copies  of  it  without  proof  of 
guilty  knowledge.  This  Act  referring  to  the  former  statute  and  confirming  it,  the 
argument  is  stronger  than  if,  in  the  preceding  statute  the  legislature  had  been  silent 
on  the  subject.  The  case  of  fVest  v.  Francis  (5  B.  &  Aid.  737),  cited  by  my  brother 
Channell,  could  not  have  been  decided  as  it  was,  unless  the  Judges  had  assumed  or 
decided  that  the  proposition  now  contended  for  on  the  part  of  the  defendant  is 
untenable. 

Watson,  B.,  concurred. 

Channell,  B.  I  am  of  the  same  opinion,  both  upon  the  construction  of  the 
statute  and  on  the  ground  that  the  case  of  ^Fest  v.  Francis  (5  B.  &  Aid.  737)  is  not 
distinguishable  from  the  present. 

Pollock,  C.  B.,  concurred. 

Eule  refused. 

[9]  PiCKARD  V.  Bretz.  Nov.  15,  1859. — A  bill  of  sale  described  the  grantor  as 
J.  B.,  of  No.  9  George  Street,  Minories,  in  the  city  of  London,  hotel-keeper.  The 
affidavit  annexed  to  the  bill  of  sale,  described  him  as  the  said  J.  B.,  of  No.  9 
George  Street,  Minories,  in  the  said  city  of  London,  in  the  said  bill  of  sale  men- 
tioned :  Held,  that  there  was  no  sufficient  description  of  the  occupation  of  the 
grantor  of  the  bill  of  sale. 

[S.  C.  29  L.  J.  Ex.  18 ;  5  Jur.  (N.  S.)  1134 ;  8  W.  R.  90 ;  1  L.  T.  45.  Distinguished, 
Jones  V.  Harris,  1871,  L.  R.  7  Q.  B.  161.  Commented  on,  Blaiberg  v.  Parke,  1882, 
10  Q.  B.  D.  98.] 

In  this  case  the  sheriff  of  London  had  seized  the  goods  of  the  defendant  under  a 
writ  of  fi.  fa.,  when  one  Chambers  claimed  them  under  a  bill  of  sale.  The"  sheriff  then 
obtained  an  interpleader  summons,  which  was  heard  before  Martin,  B.,  at  Chambers, 
when  the  plaintiff  objected  that  the  affidavit  of  the  attesting  witness  to  the  execution 
of  the  bill  of  sale  was  defective.  By  consent  of  the  parties,  the  matter  was  referred 
to  the  Court,  and  Martin,  B.,  stated  the  following  question  for  their  opinion  : — 

"  A  bill  of  sale  describes  grantor  as  John  Bretz,  of  No.  9  George  Street,  Minories, 
in  the  city  of  London,  hotel-keeper.     The  affidavit  (a)  annexed  to  the  bill  of  sale 

(a)  The  material  part  of  the  affidavit  was  as  follows  : — 

"  That  the  paper  writing  hereunto  annexed,  marked  (B.),  is  a  true  copy  of  a  bill  of 
sale  and  of  every  schedule  or  inventory  thereunto  annexed,  or  therein  referred  to,  and 
of  every  attestation  of  the  execution  thereof.  That  the  said  bill  of  sale  was  made 
and  given  on  the  day  it  bears  date,  being  the  19th  day  of  July,  A.D.  1859.     And  that 
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describes  him  as  the  said  John  Bretz,  of  No.  9  George  Street,  Minories,  in  the  said 
'city  of  London,  in  the  said  bill  of  sale  mentioned.  Query  :  Does  this  satisfy  the  Bill 
of  Sale  Act?" 

H.  James,  for  the  plaintiff.  There  is  no  sufficient  description  of  the  residence  and 
occupation  of  the  person  giving  the  bill  of  sale,  within  the  meaning  of  the  17  &  18 
Vict.  c.  36.  The  1st  section  of  that  Act  requires  that  [10]  every  bill  of  sale  of  personal 
chattels,  "or  a  true  copy  thereof,  and  of  every  attestation  of  the  execution  thereof, 
shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  a  description  of  the  residence  and  occupation  of  the  person  making  or  giving  the 
same,"  &c.,  be  filed  within  twenty-one  days.  The  intention  of  the  legislature  was 
that  the  affidavit  should  contain  such  description.  If,  indeed,  the  bill  of  sale  contained 
the  requisite  description  of  the  residence  and  occupation,  and  the  affidavit  identified 
them,  so  that,  if  false,  perjury  could  be  assigned  upon  it,  that  might  be  sufficient. 
But  here  the  affidavit  does  not  identify  the  description  of  the  residence  and  occupation 
mentioned  in  the  bill  of  sale,  but  only  of  the  person  :  it  does  not  say  "the  said  John 
Bretz  so  described  or  truly  described  in  the  bill  of  sale."  Hatton  v.  English  (7  E.  & 
B.  94)  is  an  express  authority  that  it  is  not  sufficient  that  the  bill  of  sale  contains  a 
description  of  the  residence  and  occupation,  but  there  must  be  filed  together  with  it 
an  affidavit  containing  such  description. 

J.  Philips,  for  the  claimant.  The  bill  of  sale  and  affidavit  constitute  a  sufficient 
description  within  the  meaning  of  the  statute.  In  Hatton  v.  English  there  was  no 
reference  in  the  affidavit  to  the  description  in  the  bill  of  sale.  Here  there  is  a  complete 
identification.  The  statute  does  not  prescribe  any  particular  mode  of  description. 
This  affidavit  refers  to  the  bill  of  sale,  so  that  perjury  might  be  assigned  upon  it : 
Prince  v.  Nicholson  (5  Taunt.  333).  Moreover,  it  is  submitted  that  it  is  not  necessary 
that  the  affidavit  should  contain  the  description.  The  statute  only  requires  that  there 
shall  be  filed  an  affidavit  of  the  time  the  bill  of  sale  was  given,  and  a  description  of 
the  residence  and  occupation  of  the  person  giving  it ;  therefore,  the  statute  was  [11] 
complied  with  when  the  bill  of  sale  was  filed  containing  such  a  description.  The 
description  should  be  that  which  existed  at  the  time  the  bill  of  sale  was  given ;  other- 
wise the  creditor  might  have  no  power  to  complete  his  security,  since  the  debtor  might 
leave  the  country.  This  construction  would  satisfy  both  the  language  and  the  object 
of  the  Act.  If  the  description  in  the  bill  of  sale  was  false,  it  would  be  equivalent  to 
no  description,  and  the  creditor  would  lose  his  security.  In  Bouth  v.  Roublot  (28  L.  J. 
Q.  B.  240)  the  affidavit  omitted  to  state  that  the  person  described  in  it  was  an  attest- 
ing witness ;  and  it  was  held  that  the  fact  might  be  proved  aliunde.  That  case  is  an 
authority  to  this  extent,  that  the  entire  of  what  is  required  by  the  Act  need  not  appear 
in  the  affidavit. 

H.  James  replied. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  objection  is  well  founded ;  and 
that  there  is  no  affidavit  of  the  occupation  of  the  party  giving  the  bill  of  sale  as 
required  by  the  statute.  Mr.  Philips  contends  that  there  is  no  occasion  for  such  an 
affidavit;  but  the  words  of  the  Act  are  express,  that  every  bill  of  sale  shall  be 
accompanied  with  an  affidavit  of  the  time  it  was  made  or  given,  and  a  description  of 
the  residence  and  occupation  of  the  person  making  or  giving  the  same.  Certainly, 
this  affidavit  does  not  contain  in  itself  any  description  of  the  occupation  of  the  party 
giving  the  bill  of  sale ;  but  then  Mr.  Philips  argues  that  it  contains  such  a  description 
by  reference  to  the  bill  of  sale.  It  is  only  necessary  to  read  the  affidavit  (ante,  p.  9, 
note)  to  see  that  it  does  not.  The  affidavit  states  that  the  document  which  it 
professes  to  verify  is  a  true  copy  of  the  bill  of  sale,  and  that  it  was  executed  by  "  the 
said  John  Bretz,  of  No.  9,  [12]  George  Street,  Minories,  in  the  city  of  London,  in  the 
said  bill  of  sale  mentioned  ; "  but  it  does  not  say  that  he  is  of  the  occupation  there 
described.  No  doubt  he  had  some  occupation,  and  it  is  consistent  with  every  fact 
stated  that  he  may  have  given  one  occupation  in  the  bill  of  sale,  and  that  his  true 
occupation  was  quite  different. 

Watson,  B.  I  am  entirely  of  the  same  opinion.  The  Act  was  passed  for  the 
purpose  of  preventing  frauds  on  creditors  by  secret  bills  of  sale;   and  it  requires, 

I  was  present  and  did  see  the  said  John  Bretz,  of  No.  9  George  Street,  Minories,  in 
the  city  of  London,  in  the  said  bill  of  sale  mentioned,  and  whose  name  is  signed 
thereto,  sign  and  execute  the  same  on  the  said  19th  day  of  July  in  the  year  aforesaid." 
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amongst  other  things,  that  there  should  be  filed  an  affidavit  of  the  time  the  bill  of 
sale  was  made  or  given,  and  a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same.  Therefore,  three  things  are  to  be  stated  in  the 
affidavit ;  first,  the  time  the  bill  of  sale  was  made  or  given :  secondly,  the  residence ; 
and  thirdly,  the  occupation  of  the  party  making  or  giving  it.  The  legislature  having 
passed  an  Act  requiring  these  three  things  to  be  done  for  the  prevention  of  fraud,  it 
is  not  for  the  Court  to  say  that  any  one  of  them  is  immaterial.  I  can  well  understand 
why  th«  legislature  should  require  a  description  of  the  occupation.  It  may  be  that 
two  persons  of  the  same  name  reside  in  the  same  house,  as,  for  instance,  father  and 
son,  but  they  may  have  different  occupations.  I  agree  with  Mr.  James  that,  provided 
the  affidavit  shews  the  occupation  by  reference  to  the  bill  of  sale,  that  would  be 
sufficient.  But  this  affidavit  does  not :  it  neither  states  what  the  occupation  is,  nor 
whether  the  occupation  mentioned  in  the  bill  of  sale  is  correct.  We  should  fritter 
away  the  Act  by  saying  that  this  need  not  be  done,  when  the  statute  requires  it. 

Channell,  B,  I  am  also  of  opinion  that  there  is  no  such  affidavit  as  is  required 
by  the  statute.  I  confine  [13]  myself  to  the  fact  that  there  is  no  description  in  the 
affidavit  of  the  occupation  of  the  person  giving  the  bill  of  sale.  There  is,  certainly, 
no  statement  of  it  directly ;  nor  is  there  any,  by  reference,  to  supply  the  absence  of  a 
direct  statement.  At  first  I  thought  that  this  case  was  within  the  principle  of  the 
decision  in  E(fiith  v.  Rouhlot ;  but,  on  looking  at  it  more  carefully,  and  listening  to  the 
observations  of  Mr.  James,  I  am  convinced  that  this  case  is  not  governed  by  that. 
First,  the  point  there  raised  related  to  the  description  of  the  attesting  witness ;  here 
it  is  as  to  the  description  of  the  occupation  of  the  person  giving  the  bill  of  sale.  In 
the  next  place,  there  were  statements  in  that  affidavit  which  are  not  in  this. 

The  opinion  of  the  Court  having  been  reported  to  Martin,  B.,  at  Chambers,  he 
made  an  order  accordingly. 

CoRNFORTH  V.  Smithard.  Nov.  4,  1859.— The  following  letter  was  held  to  be  an 
acknowledgment  from  whence  a  promise  to  pay  might  be  implied,  so  as  to  rebut 
the  Statute  of  Limitations  : — "  In  reply  to  your  statement  of  account  received,  I 
am  ashamed  the  account  has  stood  so  long.  I  must  beg  to  trespass  on  your 
kindness  a  short  time  longer  till  a  turn  in  trade  takes  place,  as  for  some  time 
things  have  been  very  flat. — Yours,  J.  S." 

[S.  C.  29  L.  J.  Ex.  228 ;  8  W.  R  8.     Discussed,  Cliasemore  v.  Turner,  1875,  L.  R. 
10  Q.  B.  515;  Firth  v.  Slingshy,  1888,  58  L.  T.  484.] 

Debt  for  goods  sold,  work  done  and  materials  provided,  and  on  accounts  stated. 

Plea  (inter  alia).  That  the  causes  of  action  did  not  accrue  within  six  years  before 
suit.     Issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  last  Warwick  Assizes,  the  sale  and  delivery  of 
the  goods  being  admitted, (a)  in  order  to  rebut  the  defence  under  the  Statute  of 
Limitations,  the  following  letter,  written  in  answer  to  one  sent  by  the  [14]  plaintiff 
to  the  defendant,  containing  a  statement  of  account,  was  put  in. 

"  Spa  Mills,  Derby, 
"Mr.  Cornforth.  "Oct.  14,  1854. 

"  Sir, — In  reply  to  your  statement  of  account  received,  I  am  ashamed  the  account 
has  stood  so  long.  I  must  beg  to  trespass  on  your  kindness  a  short  time  longer,  till 
a  turn  in  trade  takes  place,  as  for  some  time  things  have  been  very  flat. — Yours 
respectfully,  "S.  Smithard." 

Upon  this  evidence,  the  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Mellor  now  moved  accordingly.  No  unconditional  promise  to  pay  the  debt  can  be 
collected  from  the  letter.  In  Everett  v.  Robertsm  (1  El.  &  El.  16)  it  was  held  that  a 
petition  to  the  Court  of  Bankruptcy,  relating  to  the  payment  of  the  defendant's  debts, 
in  which  the  plaintiff's  debt  was  included,  was  not  a  sufficient  acknowledgment. 
There  Lord  Campbell  pointed  out  that,  with  the  exception  of  Eicke  v.  Nokes  (1  Moo. 

(a)  It  did  not  appear  at  what  time  the  debt  accrued. 
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&  E.  359),  which  was  merely  a  nisi  prius  decision,  there  was  no  case  in  which  it  had 
been  held  that  the  law  will  infer  a  promise  to  pay  where  the  admission  of  the  debt 
by  the  debtor,  has  been  coupled  with  a  declaration  that  he  cannot  pay  it  in  full. 
[Pollock,  C.  B.  There  is  a  great  difference  between  the  construction  to  be  put  on  a 
letter  written  a  short  time  after  the  debt  has  been  contracted,  and  one  written  after 
the  debt  is  already  barred.  In  the  latter  case  effect  would  properly  be  given  to 
anything  which  savours  of  a  condition  ;  but  where  a  person,  being  then  a  debtor  who 
has  no  right  to  time,  writes  a  letter  asking  for  time,  th^  reasonable  con-[15]-struction 
is  that  it  is  no  condition,  and  that  the  writer  has  no  intention  of  imposing  a  condition. 
Here,  if  the  debt  was  recoverable,  and  the  remedy  not  barred,  at  the  time  when  the 
letter  was  written,  the  supposed  qualification  of  the  promise  is  merely  an  excuse 
for  not  sending  money  immediately.  Channell,  B.,  referred  to  Godwin  v.  Culley 
(4  H.  &  N.  373).] 

Pollock,  C.  B.  There  will  be  no  rule.  The  letter  is  a  clear  admission  of  the 
debt,  unaccompanied  by  any  condition  as  to  payment.  From  that  a  promise  to  pay 
may  be  implied.  The  expressions,  "  I  am  ashamed  the  account  has  stood  so  long ;  I 
must  beg  to  trespass  on  your  kindness  a  short  time  longer,  till  a  turn  takes  place  in 
trade,"  admit  that  the  defendant  was  liable  to  pay,  if  the  plaintiff  insisted  on  being 
paid  at  that  moment.  The  case  of  Godwin  v.  Culley  (4  H.  &  N.  373)  appears 
conclusive. 

Bramwell,  B.  I  agree  that  there  must  be  no  rule.  I  adhere  to  what  I  said  on 
this  subject  in  Sidwell  v.  Mason  (2  H.  &  N.  306). 

Watson,  B.,  concurred. 

Channell,  B.  I  am  of  the  same  opinion.  The  letter  merely  asks  for  indulgence, 
in  terms  from  which  a  promise  to  pay  may  be  implied.  If  a  person  says,  "  I  will  pay 
as  soon  as  I  am  able,"  that  is  a  promise  to  pay  at  a  particular  time,  viz.  when  he  shall 
be  of  ability.  But  here  the  letter  amounts  to  this,  that,  while  the  defendant  acknow- 
ledges the  debt,  he  asks  for  indulgence. 

Rule  refused. 

-i 
[16]  Catherine  Thompson  v.  Ross.  Nov.  11,  1858. — A  parent  cannot  maintain 
an  action  for  the  seduction  of  a  daughter  not  residing  in  the  house  with  such 
parent,  but  being  a  domestic  servant  living  in  the  house  of  her  master,  though 
with  the  permission  of  her  master,  she  had  been  in  the  habit  during  any  leisure 
time  of  assisting  in  the  work  by  which  her  parent  earned  a  livelihood. 

[S.  C.  29  L.  J.  Ex.  1 ;  5  Jur.  (N.  S.)  1133  ;  8  W.  R.  44  ;  1  L.  T.  43.  Dictum  adopted, 
Evans  v.  Walton,  1867,  L.  R.  2  C.  P.  620.  Followed,  Whithourne  v.  Williams, 
[1901]  2  K.  B.  722.] 

Declaration.  That  the  defendant,  on  the  1st  of  December,  1857,  and  on  divers 
other  days,  debauched  and  carnally  knew  Frances  Thompson,  who  then,  and  during 
all  the  time  aforesaid  was,  and  yet  is,  the  servant  of  the  plaintiff;  whereby,  the  said 
Frances  Thompson  became  pregnant  until  the  10th  of  October,  1858,  when  she  was 
delivered  of  a  child ;  by  means  of  which  the  said  Frances  Thompson  was  unable  to  do 
or  perform  the  necessary  affairs  and  business  of  the  plaintiff,  being  her  mother  and 
mistress  as  aforesaid,  for  a  long  time  &c. ;  and  the  plaintiff,  during  that  time,  hath 
lost  and  been  deprived  of  the  services  of  the  said  Frances  Thompson. 

Plea  (inter  alia).     That  Frances  Thompson  was  not  the  servant  of  the  plaintiff. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in  Middlesex  after  Trinity  Term, 
the  plaintiff,  who  was  a  widow,  employed  by  shirtmakers,  proved  that  in  May,  1857, 
Frances  Thompson,  her  daughter,  went  into  service  in  the  family  of  one  Ross,  the 
father  of  the  defendant,  where  she  received  wages  in  the  ordinary  way  as  a  domestic 
servant.  She  remained  in  the  service  of  Ross  until  April,  1858.  It  was  further 
proyed  that  during  this  time  Frances  Thompson  used  to  assist  the  plaintiff  in  making 
shirts  for  shirtmakers.  She  did  this  work  for  her  mother  after  her  usual  day's  work 
was  done,  with  the  knowledge,  and  by  the  permission,  of  her  mistress,  Mrs.  Ross. 

The  defendant's  counsel  submitted  that  there  was  no  evidence  of  service ;  and  the 
jury  having  found  a  verdict  [17]  for  the  plaintiff,  the  learned  Judge  gave  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  or  verdict  for  the  defendant  on  this  ground. 
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Keane  having  obtained  a  rule  nisi  accordingly, 

Pearce  now  shewed  cause.  No  doubt  the  gist  of  the  action  for  seduction  is  the 
loss  of  service;  but  working  at  shirtmaking  for  the  benefit  of  the  plaintiff  was  a 
sufficient  service  In  Bennett  v.  Allcott  (2  T.  R.  166)  it  is  said  that  in  actions  of  this 
kind  the  slightest  evidence  of  service  is  sufficient.  Making  tea  might  be  a  sufficient 
service.  In  Irwin  v.  Dearman  (11  East,  23)  it  was  held  that  damages  beyond  the  bare 
loss  of  service  might  be  recovered  by  one  who  had  adopted  and  bred  up  the  daughter 
of  a  friend.  [Pollock,  C.  B.  It  is  difficult  to  say  that  any  person  living  in  a  house 
as  an  inmate  and  relation  is  not  bound  to  obey  the  reasonable  orders  of  the  head  of 
the  home.] 

Keane,  in  support  of  the  rule.  All  the  cases  shew  that  there  must  be  a  real 
service  in  order  to  enable  a  plaintiff  to  maintain  an  action  for  the  seduction.  If  the 
evidence  in  the  present  case  were  sufficient,  it  would  be  enough  if  a  servant  went  home 
occasionally  on  Sunday,  and  then  made  tea  for  her  parents. 

Pollock,  C.  B.  We  are  all  agreed  that  there  was  no  service  in  this  case.  The 
service  must  be  a  real,  genuine  service,  such  as  a  parent,  master  or  mistress  may 
command.  Here  the  girl  did  work  for  her  mother,  by  the  consent  of  the  lady  who 
was  her  true  mistress.  It  was  argued  that  if  a  daughter  making  tea  in  the  house  of 
her  parent  is  a  sufficient  service  to  entitle  the  parent  to  sue  for  the  loss  of  such 
service,  a  parent  might  sue  in  the  case  of  a  domestic  ser-[18]-vant  going  home  on 
Sunday  evenings  and  making  tea  there.  But  here,  as  in  that  case,  there  was  merely 
a  permission  which  at  any  moment  might  have  been  withdrawn.  The  entire  services 
of  the  girl  belonged  to  her  master.  However  painful  it  may  be  that  there  should  be 
wrong  without  a  remedy,  we  must  leave  the  law  as  we  find  it.  We  cannot  make  that 
a  service  which  was  no  service.     The  rule  therefore  will  be  absolute  to  enter  a  nonsuit. 

Bramwell,  B.  I  entirely  agree.  Our  duty  is  to  administer  the  law  as  we  find  \t 
— not  to  amend  it.  The  law  is  that  an  action  for  seduction  is  only  maintainable 
where  the  relation  of  master  and  servant  exists.  Is  there  any  evidence  that  such 
relation  existed  here?  In  the  ordinary  case  of  a  person  living  in  a  house  as  a  member 
of  the  family,  it  is  very  reasonable  to  hold  that  the  relation  of  master  and  servant 
(determinable  at  will)  exists  between  the  parties.  There  is  no  evidence  that  any  such 
relation  existed  here.  It  is  not  impossible  that  one  servant  should  have  two  masters  : 
he  might  serve  one  by  day  and  another  by  night.  But  the  legitimate  inference  from 
the  facts  here  is,  that  this  young  girl  was  servant  to  Mrs.  Ross  at  every  minute  of  the 
day.     She  could  not,  therefore,  be  at  any  time  the  servant  of  another. 

Watson,  B.  I  am  of  the  same  opinion.  The  action  is  founded  on  the  loss  of 
service.  The  plaintiff  has  enjoyed  certain  advantages  by  the  permission  of  the  girl's 
mistress.  The  loss  is  not  a  loss  of  the  services  of  the  girl,  but  of  the  benefit  of  the 
permission  of  the  mistress. 

Channell,  B.,  concurred. 

Rule  absolute. (a) 

[19]  HoARE  AND  Others  v.  Rennie  and  Another.  Nov.  14  &  16,  1859.— To 
a  declaration  bn  an  agreement,  stating  that  the  defendants  agreed  to  buy  of  the 
plaintiffs  667  tons  of  iron,  to  be  shipped  from  Sweden  in  the  months  of  June, 
July,  August  and  September,  and  in  about  equal  portions  each  month,  at  151.  10s. 
per  ton  delivered,  on  arrival  in  London ;  that  sellers  should  have  the  option  of 
commencing  shipments  in  May,  and  also  of  completing  the  whole  by  the  end  of 
July  ;  and  alleging,  as  a  breach,  the  refusal  to  accept  or  pay  for  the  iron,  or  any 
part  thereof ;  the  defendants  pleaded  that  the  plaintiffs  did  not  avail  themselves 
of  the  option  of  commencing  shipments  in  May ;  that  in  June  the  plaintiffs 
shipped  21  tons,  being  a  much  less  quantity  than  was  required  to  be  shipped 
during  that  month  by  the  terms  of  the  contract ;  that  the  plaintiffs  failed  to  com- 
plete the  shipment  for  the  month  of  June,  according  to  the  terms  of  the  contract ; 
and  were  never  ready  to  deliver  such  a  quantity  of  iron,  shipped  from  Sweden  in 
June,  as  is  specified  in  the  contract,  and  were  not  ready  and  willing  to  deliver  to 
the  defendants  the  said  small  quantity  shipped,  until  after  the  defendants  had 
notice  that  the  plaintiffs  were  not  ready  and  willing,  and  were  unable  to  fulfil 

(a)  See  Mauley  v.  Field,  7  C.  B.  (N.  S.)  96. 
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their  part  of  the  agreement  with  reference  to  the  quantity  of  iron  to  be  shipped 
in  June;  wherefore  the  defendants  refused  to  receive  the  quantity  so  shipped 
during  the  month  of  June,  and  gave  notice  to  the  plaintiffs  that  they  refused  to 
accept  the  residue  of  the  iron.  Held,  on  demurrer,  that  the  plea  was  a  good 
answer  to  the  action. 

[S.  C.  29  L.  J.  Ex.  73 ;  8  W.  K.  80.  Considered,  Jonassohn  v.  Young,  1863,  4  B.  &  S. 
296.  Applied,  Bradford  v.  Williams,  1872,  L.  R.  7  Ex.  261 ;  Corcoran  v.  Proser,  1873, 
22  W.  R.  222  ;  Honck  v.  Muller,  1881,  7  Q.  B.  D.  100.  Discussed,  Simpson  v.  Crippin, 
1872,  L.  R.  8  Q.  B.  14;  Mersey  Steel  and  Iron  Company  v.  Naylor,  1882,  9  Q.  B.  D. 
658;  9  A.  C.  444;  Cornwall  v.  Uensrni,  [1900]  2  Ch.  303.] 

Declaration.  First  count:  that  on  the  21st  of  April,  a.d.  1857,  the  defendants 
agreed  to  buy  of  the  plaintiffs,  and  the  plaintiffs  then  agreed  to  sell  to  the  defendants, 
about  667  tons  of  hammered  Swede  bar  iron  of  certain  sizes,  then  agreed  on  between 
the  plaintiffs  and  the  defendants,  the  said  iron  to  be  shipped  from  Sweden  in  the 
months  of  June,  July,  August  and  September  next,  and  in  about  equal  portions  each 
month,  at  151.  10s.  per  ton  delivered  in  good  condition  ex  ship,  on  arrival  in  the  port 
of  London ;  and  it  was  thereby  then  further  agreed,  amongst  other  things,  that  no 
shipment  should  exceed  150  tons,  which  should  be  in  proportionate  quantities  of  each 
size ;  but  that  if  any  variation  therein  it  should  not  exceed  one  ton,  and  such  varia- 
tion to  be  corrected  in  subsequent  shipments,  that  sellers  should  have  the  option  of 
commencing  shipments  in  May  1857,  and  also  of  completing  the  whole  by  the  end  of 
July  1857  ;  that  ships'  names  should  be  declared  as  soon  as  known  to  the  sellers ;  that 
if  any  should  be  lost  on  the  voyage  the  quantity  lost  should  be  null  and  void,  and  that 
there  should  be  discount  at  the  rate  of  2^  per  cent,  for  cash  against  each  delivery. 
Averments.  That  plaintiffs  had  done  all  things  necessary  on  their  part  to  be  done, 
&c. ;  and  though  all  things  [20]  had  happened  and  all  times  had  elapsed  to  entitle . 
them  to  have  the  said  iron  accepted,  yet  the  defendants  have  wholly  refused  to  accept 
the  said  iron  or  any  part  thereof,  or  to  pay  for  the  same  according  to  the  terms  of  the 
said  agreement,  whereby  the  plaintiffs  lost  divers  profits,  &c. 

Second  count.  That  on  the  21st  of  April,  a.d.  1857,  the  plaintiffs  agreed  to  sell  to 
the  defendants,  and  the  defendants  agreed  to  buy  of  the  plaintiffs,  about  667  tons  of 
hammered  iron,  upon  the  terms  in  the  first  count  mentioned ;  and  that  from  the  time 
of  the  making  the  agreement  continually  until  after  the  refusal,  notice  and  discharge 
hereinafter  mentioned,  the  plaintiffs  did  and  performed  all  conditions  precedent,  aad 
all  things  were  done,  and  all  times  elapsed,  necessary  to  entitle  them  to  the  perform- 
ance of  the  agreement  on  the  part  of  the  defendants ;  and  that  at  and  after  the  refusal, 
notice  and  discharge  hereinafter  mentioned,  they  were  ready  and  willing  to  perform 
the  agreement  on  their  part ;  and  although  the  plaintiffs,  in  part  performance  of  the 
said  agreement,  did,  in  June,  a.d.  1857,  ship  a  certain  portion  of  the  said  iron,  and  did, 
in  further  performance  of  such  agreement,  and  within  a  reasonable  time  after  such 
shipment,  tender  to  the  defendants  and  offered  to  deliver  to  them  the  said  portion  of 
iron  so  shipped  as  aforesaid,  yet  the  defendants  refused  to  accept  the  said  portion  of 
iron  so  tendered  and  offered,  and  thenceforth  wholly  refused  to  accept  the  same  or 
any  of  the  residue  of  the  said  iron,  and  gave  notice  to  the  plaintiffs  that  they  would 
not  accept  the  residue  of  the  said  iron ;  and  the  defendants  thenceforth  wholly  refused 
to  observe  the  agreement  on  their  part,  and  wholly  discharged  the  plaintiffs  from  the 
further  execution  and  performance  of  the  agreement  by  them ;  and  wholly  waived 
such  execution  and  performance ;  whereby,  &c. 

Third  plea  to  the  first  count.  That  the  plaintiffs  did  not  [21]  avail  themselves  of 
the  option  given  to  them  by  the  agreement  of  commencing  shipments  of  the  iron  in 
the  month  of  May ;  and  that  the  plaintiffs  in  the  month  of  June  shipped  from  Sweden, 
on  board  a  certain  vessel,  a  quantity  of  the  said  iron  so  contracted  for,  to  wit,  21  tons, 
6  cwt.,  1  qr.,  being  a  much  less  quantity  than  was  required  to  be  shipped  during  the 
said  month  of  June,  according  to  the  terms  of  the  said  contract,  and  gave  notice  to 
the  defendants  that  the  said  iron  was  to  be  part  of  the  iron  so  agreed  to  be  sold  as 
aforesaid ;  that  the  plaintiffs  failed  to  complete  the  shipment  for  the  month  of  June 
according  to  the  terms  of  the  contract,  and  were  never  ready  and  willing  to  deliver  to 
the  defendants  such  a  quantity  of  iron,  shipped  from  Sweden  in  June,  as  is  specified 
in  the  said  contract,  although  none  of  the  iron  was  lost  during  the  voyage;  and 
were  not  ready  and  willing  to  deliver  to  the  defendants  the  said  small  quantity  of 
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iron  which  had  been  shipped  during  the  month  of  June,  until  after  the  month  of 
June  had  elapsed,  and  until  after  the  defendants  had  notice  that  the  plaintiffs 
were  not  ready  and  willing,  and  were  unable  to  fulfil  their  part  of  the  said 
agreement  with  reference  to  the  quantity  of  iron  to  be  shipped  in  June ;  and  that 
the  defendants,  having  notice  of  all  the  premises  in  this  plea  mentioned,  did  after- 
wards refuse  to  receive  the  said  quantity  of  iron  so  shipped  as  aforesaid  during  the 
month  of  June,  and  did  give  notice  to  the  plaintiffs  that  they  refused  to  receive  the 
residue  of  the  said  iron. 

The  sixth  plea,  to  the  second  count,  was  similar  to  the  third  plea. 

The  plaintiffs  demurred  to  the  third  and  sixth  pleas,  and  the  defendants  joined  in 
demurrer. 

Wilde  (with  whom  was  Holland),  in  support  of  the  demurrer.  The  question  is 
whether,  upon  the  statement  of  [22]  the  contract  in  the  declaration,  it  appears  that 
the  shipment  in  about  equal  portions  in  each  month  is  a  condition  precedent  to  the 
plaintiffs'  right  to  sue  for  the  non-acceptance  by  the  defendants  of  what  was  actually 
shipped.  The  provision  for  the  shipment,  in  about  equal  proportions  during  each 
month,  is  evidently  not  treated  as  being  so  essential  as  to  go  to  the  whole  considera- 
tion of  the  contract.  Great  latitude  is  allowed  to  the  sellers.  They  may  begin  the 
shipment  in  June  and  end  in  July,  in  which  case  they  would  ship  about  333  tons  in 
each  month ;  or  begin  in  May  and  end  in  September,  when  the  quantity  would  be 
about  133  tons  in  each  month.  That  shews  that  the  gist  of  the  contract  was  not  that 
any  definite  quantity  should  be  shipped  in  any  particular  month.  If  this  is  a  condi- 
tion precedent,  though  shipments  had  been  made  in  due  course  in  May,  June  and  July, 
if  a  short  quantity  was  shipped  in  August,  the  defendants  might  say  that  the  previous 
shipments  were  not  under  the  contract.  Therefore,  according  to  the  rules  laid  down 
on  this  subject  in  the  notes  to  Pordage  v.  Cole  (1  Wms.  Saund.  320  a.)  and  Cutter  v. 
Powell  (2  Smith's  Lead.  Ca.  1),  it  will  not  be  so  construed.  The  price  is,  151.  10s.  a  ton 
to  be  paid  on  delivery.  The  time  for  the  payment  for  the  first  parcel  shipped  might 
therefore  arrive  before  any  failure  of  the  condition  alleged  to  be  precedent.  No 
condition  can  be  precedent  unless  the  whole  thing  which  is  to  be  done  is  to  be  done 
precedently.  In  Ritchie  v.  Atkinson  (10  East,  295),  on  a  contract  that  a  ship  should  go 
to  St.  Petersburg,  and  there  load  from  the  factors  of  the  freighters  a  complete  cargo 
of  hemp  and  iron,  and  proceed  to  London  and  deliver  the  same  on  being  paid  freight 
after  certain  rates  per  ton  named  in  the  contract,  it  was  held  that  the  delivery  of  a 
complete  cargo  was  not  a  condition  precedent,  and  that  the  master  might  recover  for  a 
short  cargo  at  [23]  the  rates  mentioned,  the  freighter  having  his  remedy  in  damages. 
Lord  Ellenborough  there  pointed  out  that  the  defendant's  argument  must  go  the 
length  of  saying  that  if  the  cargo  wanted  a  single  ton  of  being  a  complete  cargo  that 
would  be  a  defence.  Stavers  v.  Curling  (3  Bing.  N.  C.  355)  was  a  similar  decision  upon 
a  contract  to  procure  a  cargo  of  sperm  oil,  or  as  great  a  proportion  as  might  be  within 
the  plaintiff's  power  to  obtain.  It  is  consistent  with  the  allegations  in  the  plea 
that  the  defendants  have  sustained  no  damage,  because  a  parcel  shipped  on  the  1st 
of  July  from  one  port  might  arrive  before  one  shipped  on  the  30th  of  June  from 
another  port  in  Sweden.  The  plea  should  have  shewn  or  stated  that  the  object  of  the 
contract  was  frustrated  by  the  default :  Tarrabochia  v.  Hickie  (1  H.  &-N.  183),  Freeman 
V.  Taylcyr  (8  Bing.  124),  Graves  v.  Legg  {%  Exch.  709).  In  Glaholm  v.  Hays  (2  Man.  & 
G.  257)  the  Court  thought  that  an  express  stipulation  that  a  vessel  "  shall  sail "  on  a 
day  named  shews  that  particular  importance  is  attached  to  it.  In  Dicker  v.  Jackson 
(6  C.  B.  103)  the  delivery  of  an  abstract,  and  deducing  a  clear  title  to  an  estate  con- 
tracted to  be  sold,  was  held  not  to  be  a  condition  precedent  to  the  right  to  maintain 
an  action  for  the  purchase  money,  on  the  ground  that  the  time  for  the  payment  of 
the  money  might  happen  before  the  time  provided  by  the  contract  for  the  delivery  of 
the  abstract,  &c.,  had  arrived.  [Watson,  B.  Suppose  no  iron  was  shipped  in  June, 
July  or  August,  could  the  defendants  have  been  compelled  to  accept  the  whole  in 
September  ?]  The  substance  of  the  contract  is  that  the  iron  is  to  be  delivered  in  four 
months,  not  month  after  month. 

Bovill,  in  support  of  the  pleas.  The  defendants  [24]  have  agreed  to  pay  for  certain 
goods  to  be  shipped  in  June  :  the  plaintiffs  contend  that  the  defendants  must  accept 
goods  not  shipped  in  June.  The  argument  for  the  plaintiffs  must  go  this  length, 
that  if  they  shipped  no  iron  in  June,  July  or  August,  and  but  ten  tons  in  September, 
the   defendants  would  be  bound  to  accept  those  ten  tons.     Surely 'that  would  not 
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be  in  any  sense  a  performance  of  the  contract  on  the  part  of  the  plaintiffs. 
[Pollock,  C.  B.  If  the  first  parcel  sent  might  have  been  according  to  the  contract, 
can  it  be  contended  that  the  defendants  could  refuse  to  accept  it  on  account 
of  any  subsequent  default,  as,  for  instance,  if  they  afterwards  discovered  that  the 
plaintiffs  were  not  going  to  complete  the  June  shipment  "I]  In  the  present  case  the 
defendants  did  not  refuse  to  accept  the  shipment  in  question  until  after  notice  that 
the  plaintiffs  had  broken  their  contract  by  not  shipping  the  right  quantities  in  June ; 
in  other  words,  "  until  after  the  defendants  had  notice  that  the  plaintiffs  were 
not  ready  and  willing,  and  were  unable,  to  fulfil  their  part  of  the  agreement."  The 
option  being  to  accelerate  the  deliveries,  any  presumption  that  the  plaintiffs  were  at 
liberty  to  retard  the  shipments  is  excluded.  Under  an  ordinary  mercantile  contract 
for  goods  to  be  supplied  in  June,  the  buyer  would  not  be  bound  to  accept  them  if 
tendered  in  July.  In  Ritchie  v.  Atkinson  (10  East,  295)  the  cargo  had  been  accepted 
by  the  defendants.  In  Stavers  v.  Curling  (3  Bing.  N.  C.  355)  the  agreed  voyage  had 
been  performed,  and  the  owners  had  had  the  benefit  of  the  cargo.  The  breach  of  the 
agreement  to  be  frugal  of  stores  was  a  small  part  only  of  the  consideration.  Here 
there  had  been  no  tender  before  the  plaintiJ0Fs  had  entirely  failed  to  perform  their 
part  of  the  agreement.  The  quantity  to  be  shipped,  and  the  time  in  which  it  was  to 
be  shipped,  were  of  the  essence  of  the  contract.  That  brings  the  case  [25]  within 
the  authority  of  Freeman  v.  Taylor  (8  Bing.  124),  and  distinguishes  it  from  Tarrabochia 
V.  Ilickie  (1  H.  &  N.  183).  The  cases  on  charter-parties  are  uniform  that  where  a 
time  is  mentioned  for  the  being  ready  to  load  or  the  like,  it  is  of  the  essence  of  the 
contract:  Glaholm  v.  Hayes  (2  Man.  &  G-.  257),  Ollive  v.  Booker  (1  Exch.  416),  Oliver y. 
Fielden  (4  Exch.  135).  The  principle  which  governed  Ellen  v.  Topp  (6  Exch.  424) 
and  Graves  v.  Legg  (9  Exch.  909)  applies,  because  the  tender  was  not  a  partial 
performance  of  the  contract,  but  an  offer  or  readiness  to  do  something,  which  was  no 
performance  of  the  contract  at  all.  [Pollock,  C.  B.  The  principle  of  Boone  v.  Eyre 
(1  H.  Black.  273,  n.)  applies  to  the  partial  breach  of  a  single  contract,  but  surely  not  to 
a  breach  of  a  continuing  contract,  as  to  supply  goods  from  day  to  day  or  from  week 
to  week,  where  during  the  contract  one  party  becomes  wholly  incapable  of  performing 
his  part.  Suppose  in  June  the  plaintifi"  had  shipped  nothing,  could  he  say,  I  will  pay 
damages  for  that,  and  insist  on  going  on  with  the  contract  and  supplying  the  rest  of 
the  iron  in  July,  August  and  September  1  In  such  a  case,  if  one  fails  on  his  part,  the 
other  cannot  insist  that  the  contract  shall  go  on.  It  may  be  different  if  a  partial 
performance  has  been  accepted.] 

Wilde  replied  (Nov.  15).  The  doctrine  of  conditions  precedent  never  has  been 
applied  where  continuous  acts  are  to  be  performed.  In  Withers  v.  Reynolds  (2  B.  & 
Ad.  882),  where  the  defendant  had  agreed  to  supply  straw  at  a  certain  price  per  load, 
and  the  plaintiff  always  insisted  on  keeping  one  payment  in  arrear,  it  was  held  that, 
on  the  plaintiflt's  refusal  to  pay,  the  defendant  was  not  bound  to  send  any  more  ;  but 
Patteson,  J.,  said  :  "  If  the  plaintiff  had  merely  failed  [26]  to  pay  for  any  particular 
load,  that  of  itself  might  not  have  been  an  excuse  to  the  defendant  for  delivering  no 
more  straw ;  but  the  plaintiff  expressly  refuses  to  pay  for  the  loads  as  delivered." 
In  the  present  case  the  defendants  cannot  avoid  the  contract  altogether  because  the 
shipments  in  some  one  month  are  not  in  all  respects  according  to  the  contract.  The 
quantity  shipped  in  June  is  not  said  to  have  been  an  unreasonable  quantity  for  ship- 
ment in  that  month.  [Pollock,  C.  B.  The  expressions  in  the  contract  are  loose  and 
allow  some  latitude  to  the  plaintiffs,  but  not  so  as  to  permit  them  to  ship  twenty  tons 
in  the  month  instead  of  160.  Watson,  B.  The  pleas  aver  that  the  shipment  was  not 
according  to  the  contract.] 

Pollock,  C.  B.  We  are  all  agreed  that  the  defendants  are  entitled  to  judgment 
upon  the  pleas.  The  foundation  of  my  opinion  is  shortly  this,  that  a  man  has  no 
right  to  say  that  that  which  is  a  breach  of  an  agreement  is  a  performance  of  it.  On  that 
ground  this  case  is  distinguishable  from  almost  every  other  which  has  been  cited.  It 
does  not  turn  upon  any  question  of  condition  precedent.  The  only  question  is  whether, 
if  a  man  who  is  bound  to  perform  his  part  of  a  contract  does  not  do  so,  he  can  enforce 
the  contract  against  another  party.  The  plaintiffs  contracted  with  the  defendants  to 
ship  a  large  quantity  of  iron  tn  June,  July,  August  and  September,  about  one  fourth 
part  in  each  month  ;  but  instead  of  shipping  about  160  tons  in  June,  as  they  should 
have  done,  they  shipped  little  more  than  twenty  tons  as  a  performance  of  the  contract. 
The  first  count  states  that  the  plaintiffs  performed  all  things  necessary  on  their  part 
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to  be  performed,  that  they  were  ready  and  willing  to  do  all  things  which  according 
to  agreement  it  was  necessary  they  should  be  willing  to  do,  and  that  all  things 
happened  to  entitle  the  plaintiffs  to  a  per-[27]-formance  of  the  agreement  on  the  part 
of  the  defendants.  This  is  denied  by  the  plea.  The  second  count  states  that  the 
plaintiffs,  in  part  performance  of  the  contract,  shipped  a  certain  portion  of  the  iron, 
and,  in  further  performance  of  the  agreement,  tendered  and  offered  to  deliver  the  said 
portion  so  shipped,  yet  defendants  refused  to  accept  the  same.  The  pleas  raise  the 
question  whether  the  defendants  were  bound  to  accept  and  pay  for  what  was  sent  and 
tendered ;  the  plaintiffs  having  in  June  shipped  from  Sweden  a  quantity  much  less 
than  they  were  bound  to  have  shipped,  and  the  defendants  having  insisted  that  this 
was  a  breach  of  the  contract  and  given  notice  that  they  refused  to  accept  the  residue. 
The  pleas  expressly  state  that  the  plaintiffs  were  not  ready  to  deliver  such  a  quantity 
of  iron  shipped  from  Sweden  in  June  as  is  specified  in  the  contract,  and  were  not 
ready  and  willing  to  deliver  the  small  quantities  shipped  until  after  the  month  of  June 
had  elapsed,  and  until  after  the  defendants  had  notice  that  the  plaintiffs  were  not 
ready  and  willing  to  perform  their  part  of  the  agreement.  The  only  question  we 
have  to  deal  with  is  whether,  on  a  contract  like  this,  if  the  sellers  at  the  outset  send  a 
less  quantity  than  they  are  bound  to  send,  so  as  to  begin  with  a  breach,  they  can 
compel  the  purchasers  to  accept  and  pay  for  that  the  sending  of  which  was  a  breach 
and  not  a  performance  of  the  agreement.  The  argument  on  the  part  of  the  plaintiffs 
is  that  this  was  not  a  condition  precedent.  I  do  not  think  that  is  the  test.  It  was 
said  that  if  the  plaintiffs  had  sent  the  one  hundredth  part  instead  of  one  fourth  part 
in  June,  the  defendants'  remedy  would  have  been  by  a  cross  action.  The  case  was 
put  of  the  plaintiffs  sending  a  short  quantity  after  one  shipment  had  been  accepted. 
Possibly  that  might  have  made  a  difference.  Where  a  person  has  derived  a  benefit 
from  a  contract,  he  cannot  rescind  it  because  the  parties  cannot  be  put  in  statu  quo. 
Probably,  therefore,  in  such  case,  the  defendants -could  not  [28]  have  repudiated  the 
contract  and  must  have  been  left  to  their  cross  action.  Here,  however,  the  defen- 
dants refused  to  accept  the  first  shipment,  because,  as  they  say,  it  was  not  a  perform- 
ance but  a  breach  of  the  contract.  Where  parties  have  made  an  agreement  for  them- 
selves, the  Courts  ought  not  to  make  another  for  them.  Here  they  say  that,  in  the 
events  that  have  happened,  one  fourth  shall  be  shipped  in  each  month,  and  we  cannot 
say  that  they  meant  to  accept  any  other  quantity.  At  the  outset  the  plaintiffs  failed 
to  tender  the  quantity  according  to  the  contract :  they  tendered  a  much  less  quantity. 
The  defendants  had  a  right  to  say  that  this  was  no  performance  of  the  contract,  and 
they  were  no  more  bound  to  accept  the  short  quantity  than  if  a  single  delivery  had 
been  contracted  for.     Therefore  the  pleas  are  an  answer  to  the  action. 

Watson,  B.  I  am  of  the  same  opinion.  (His  lordship  read  the  contract  stated 
in  the  declaration.)  The  contract  is  for  the  shipment  of  a  quantity  of  iron  in  certain 
proportions  to  be  paid  for  on  delivery.  On  performance  of  the  contract  the  defen- 
dants agree  to  pay  for  the  iron.  The  breach  charged  here  is  that  the  defendants 
shipped  a  small  quantity  in  June,  and  declared  that  they  would  not  ship  more.  The 
pleas  aver  that  the  shipment  was  not  according  to  the  contract.  The  obligation  on 
the  part  of  the  defendants  is  merely  to  receive  and  pay  for  the  goods  according  to  the 
contract.  Looking  at  the  contract,  the  options  given  are  all  for  the  purpose  of 
accelerating  the  shipments.  Instead  of  shipping  in  June,  the  defendants  may  ship  a 
portion  in  May.  The  plaintiffs  might  have  accelerated,  but  had  no  right  to  delay  the 
delivering  of  the  iron.  Having  done  so,  they  have  not  performed  their  contract. 
The  substance  of  the  agreement  in  Ritchie  v.  Atkinson  (10  East,  295)  was  that  [29]  the 
plaintiff  should  go  to  Russia,  and  bring  home  a  cargo ;  and  that  was  done  ;  though, 
in  consequence  of  the  embargo,  a  full  cargo  had  not  been  loaded.  A  similar  observa- 
tion applying  to  Boone  v.  Eyre  (1  11.  Black.  273,  n.).  But  on  the  sale  of  goods,  where 
the  price  is  to  be  paid  on  delivery,  can  it  be  said  that  there  is  no  condition  to  deliver 
them"?  Therefore,  the  defendant  was  not  obliged  to  accept  a  small  portion  of  that 
which  should  have  been  the  shipment  in  June. 

Channell,  B.  On  the  pleas  the  defendants  are  entitled  to  judgment.  The  sub- 
stantial question  is,  whether  the  defendants  were  bound  to  accept  the  portion  which 
was  tendered,  at  the  time  at  which  it  was  tendered.  That  does  not  depend  on  the 
month  in  which  it  was  tendered,  but  on  the  position  of  the  parties  at  the  time  of  the 
tender,  by  which  the  defendant  was  placed  in  the  same  situation  as  if,  at  the  time  of 
the  tender,  notice  had  been  given  to  him  that  there  would  be  no  further  shipment  in 
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all  June.  I  think  that  there  was  not  in  the  month  of  June  such  a  shipment  as  was 
made  necessary  by  the  contract.  Mr.  Wilde  admitted  that  the  pleas  might  have  been 
good  if  they  had  contained  an  averment  to  that  effect.  In  some  cases  such  an  aver- 
ment may  be  necessary.  It  would  be  so  here,  but  that  this  is  substantially  a  contract 
to  ship  one  fourth  of  the  iron  in  June.  There  are  options  to  vary  the  time  of  perform- 
ance, which  gave  the  plaintiffs  the  right  to  accelerate  but  not  to  delay  it.  The 
plaintiffs  have  not  performed  their  part  of  the  contract,  and  the  defendants  have  not 
accepted  anything  which  can  be  construed  as  an  imperfect  execution  of  the  contract 
by  the  plaintiffs.  The  defendants  were  thus  at  liberty  to  rescind  the  contract ;  and 
our  judgment  must  therefore  be  for  the  defendants  upon  the  demurrer  to  the  pleas. 
Judgment  for  the  defendants. 


[30]  In  re  William  Perham.  Nov.  25,  1859. — A  conviction,  by  a  metropolitan 
police  magistrate,  stated,  that  the  defendant "  unlawfully,  by  threats,  endeavoured 
to  force  one  W.  J.,  who  was  then  and  there  a  workman  hired  in  his  trade  and 
business  of  a  mason  by  T.  P.  to  depart  from  his  said  hiring,  contrary  to  the  Act, 
6  Geo.  4,  c.  129."  Held,  that,  as  the  offence  was  stated  in  the  words  of  the  Act 
creating  it,  the  conviction  was  valid  by  the  2  &  3  Vict.  c.  71,  s.  48,  and  that  it 
need  not  set  out  the  threats  or  shew  to  whom  they  were  addressed.  An  informa- 
tion on  oath  under  that  Act  is  sufficient  if  there  is  a  statement  of  the  facts 
constituting  the  offence,  though  it  is  not  a  statement  of  the  offence  as  described 
in  the  Act. — Semble,  that  as  the  information  need  not  be  in  writing,  if  the 
parties  appeared  before  the  magistrate,  and  having  heard  them  he  convicted,  the 
conviction  is  good,  irrespective  of  the  information. 

[S.  C.  29  L.  J.  M.  C.  33  ;  5  Jur.  (N.  S.)  1221 ;  1  L.  T.  106.] 

In  this  case  W.  Perham  had  been  convicted  by  one  of  the  metropolitan  police 
magistrates,  within  the  metropolitan  police  district,  of  an  offence  under  the  6  Geo.  4, 
c.  129,  s.  3 ;  and  the  conviction  was  affirmed  on  appeal  to  the  Middlesex  Sessions. 

The  information  on  which  the  magistrate  proceeded  was  as  follows  : — 

"  The  complaint,  on  oath,  of  Charles  Robjohn,  taken  before  William  Corrie,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the  Clerken- 
well  Police  Court,  within  the  metropolitan  police  district,  on  the  18th  day  of 
October,  1859. 

"  Charles  Robjohn  on  oath  says,  '  I  live  at  No.  37  Luard  Street,  Caledonian  Road. 
I  am  in  the  employ  of  Messrs.  Piper  and  Son,  Bishopsgate  Street.  On  Saturday  night, 
the  1st  October  inst.,  I  was  in  a  beer-shop  in  the  Gos\pell  Road,  with  William  Jocelyn 
and  fifteen  or  sixteen  other  workmen,  all  engaged  by  Messrs.  Piper  as  workmen. 
William  Perham  was  there.  He  came  in.  He  said  to  the  men,  If  you  dare  work  we 
shall  consider  you  as  blacks,  and  when  we  go  in  we  shall  strike  against  you,  and 
strike  against  you  all  over  London.     He  followed  us  all  the  way  to  my  house.'" 

The  conviction  was  as  follows  : — 

"Metropolitan  Police  District  and  Middlesex,  to  wit. — Be  it  remembered,  that 
on  the  1st  day  of  November  in  the  23rd  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  [31]  and  in  the  year  of  our  Lord  1859,  William  Perham  is  convicted 
before  me,  William  Corrie,  Esquire,  one  of  the  magistrates  of  the  police  courts  of 
the  metropolis,  sitting  at  the  Clerkenwell  Police  Court,  in  the  county  of  Middlesex, 
and  within  the  metropolitan  police  district,  of  having  on  the  1st  day  of  October  in 
the  year  of  our  Lord  1 859,  and  within  the  space  of  six  calendar  months  before  the 
complaint  on  oath  on  which  this  conviction  is  founded  was  made,  at  the  parish  of 
Saint  Luke  in  the  said  county  of  Middlesex,  and  within  the  said  metropolitan 
police  district,  unlawfully,  by  threats,  endeavoured  to  force  one  William  Jocelyn,  who 
was  then  and  there  a  workman  hired  in  his  trade  and  business  of  a  mason  by  Thomas 
Piper  and  William  Piper,  to  depart  from  his  said  hiring,  contrary  to  the  Act  made  in 
the  sixth  year  of  the  reign  of  King  George  the  Fourth,  entitled  'An  Act  to  repeal 
the  laws  relating  to  the  combination  of  workmen  and  to  make  other  provisions  in 
lieu  thereof.'  And  I,  the  said  magistrate,  sitting  at  the  Police  Court  aforesaid,  do 
hereby  order  and  adjudge  the  said  William  Perham  for  the  said  offence  to  be  com- 
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mitted  to  and  confined  in  the  House  of  Correction  at  Coldbath  Fields,  in  the  said 
county  and  within  the  said  district,  for  the  space  of  two  calendar  months.  Given 
under  ray  hand  and  seal,"  &c.  "  William  Corrie."    (l.s.) 

Edwin  James  (Wheeler  and  Gordon  Allan  with  him)  moved  (Nov.  24)  for  a  rule 
to  shew  cause  why  a  writ  of  habeas  corpus  should  not  issue,  directed  to  the  keeper  of 
Coldbath  Fields  Prison,  to  bring  up  the  body  of  William  Perham,  in  order  that  he 
might  be  discharged  from  custody. (a)  The  conviction  is  founded  on  the  6  Geo.  4, 
c.  129,  s.  3,  which  [32]  enacts,  "  That  if  any  person  shall  by  violence  to  the  person  or 
property,  or  by  threats  or  intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman,  manufacturer,  workman,  or 
other  person  hired  or  employed  in  any  manufacture,  tiade  or  business,  to  depart  from 
his  hiring,  employment  or  work,"  &c.,  every  person  so  offending,  being  convicted 
thereof,  shall  be  imprisoned,  &c.  This  conviction  is  bad  on  two  grounds.  First,  the 
threats  are  not  set  out,  so  that  the  Court  cannot  judge  whether  they  were  of  such  a 
nature  as  to  be  within  the  statute.  What  amounts  to  a  threat  must  necessarily  vary 
with  the  circumstances  and  the  person  addressed.  That  which  an  ignorant  or  a  timid 
man  might  consider  a  threat,  a  different  person  would  treat  as  frivolous.  Secondly, 
there  is  no  statement  that  the  threats  were  made  to  the  prosecutor,  or  in  his  presence, 
or  to  any  other  person,  and  that  they  ever  came  to  the  knowledge  of  the  prosecutor. 
To  bring  the  case  within  the  statute,  the  threats  must  have  been  addressed  to  some 
one ;  it  is  not  sufficient  that  they  were  spoken  in  the  open  air.  [Pollock,  C.  B.  That 
is  no  threat.  Suppose  the  threat  was  uttered  to  the  wife  or  child  of  a  workman.] 
That  would  probably  be  an  offence  within  the  statute.  Another  reason  why  the 
threats  should  be  set  out  is,  that  the  party  might  not  be  again  convicted  of  the  same 
offence.  [Channell,  B.  The  offence  is  not  the  threat,  but  the  forcing  or  endeavouring 
to  force  the  workman  to  depart  from  his  employment — the  threats  are  the  means  by 
which  that  is  done.]  The  authorities  are  collected  in  Paley  on  Convictions,  p.  179, 
4th  ed.  A  further  objection  arises  upon  the  information  on  which  the  conviction  is 
founded ;  and,  the  information  being  bad,  the  magistrate  had  no  jurisdiction.  The 
7th  section  of  the  6  Geo.  4,  c.  129,  requires  an  information  on  oath  before  a  magistrate 
of  an  offence  against  that  Act.  This  information  contains  no  statement  of  any  offence 
what-[33]-ever  against  the  Act.  It  is  a  mere  narration  of  something  which  was  said 
in  a  beer-shop :  there  is  no  allegation  that  the  words  were  spoken  by  way  of  threat. 
The  objection  is  not  cured  by  the  2  &  3  Vict.  c.  71,  s.  48,  because,  this  information 
does  not  follow  the  form  prescribed  by  that  Act,  nor  does  it  state  the  offence  in  the 
words  of  the  statute  declaring  the  offence.  [Channell,  B.  The  7th  section  of  the 
6  Geo.  4,  c.  129,  requires  an  information  on  oath,  but  it  does  not  require  the  informa- 
tion to  be  in  writing.]  The  22  Vict.  c.  34,  has  no  bearing  on  this  subject,  its  only 
object  being  to  declare  that  certain  acts  shall  not  be  deemed  "molestation"  or 
"obstruction "  within  the  meaning  of  the  6  Geo.  4,  c.  129. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — In  the  case  of  William  Perham,  who  was  convicted 
before  a  magistrate  of  the  Metropolitan  Police  Courts,  Mr.  James  applied  for  a  writ 
of  habeas  corpus  to  bring  him  up  before  this  Court,  on  the  ground  that  he  was  illegally 
detained  in  custody.  The  conviction  was  founded  on  the  6  Geo.  4,  c.  129,  s.  3,  which 
makes  it  unlawful  to  force  or  endeavour  to  force  any  workman  to  depart  from  his 
hiring,  "  either  by  violence  to  the  person  or  property,  or  by  threats  or  intimidation, 
or  by  molesting  or  in  any  way  obstructing  another," — the  offence  being  the  forcing  or 
endeavouring  to  force  him  not  to  perform  his  contract,  the  means  being  violence, 
threats,  intimidation,  or  the  other  ways  mentioned.  An  application  similar  to  the 
present  was  made  to  the  Court  of  Queen's  Bench,  who  refused  to  grant  the  writ,  on 
the  ground  that  the  objections  to  the  conviction  were  not  well  founded.  Those 
objections,  which  were  repeated  to  us,  were :  first,  that  the  nature  of  the  threats  was 
not  set  out;  secondly,  that  it  was  not  stated  to  whom  the  threats  were  made.  Mr. 
[34]  James  argued  that  the  character  and  description  of  the  threats  ought  to  be  set 
out,  in  order  that  the  Court  might  see  whether  they  were  such  as  to  come  within  the 
meaning  of  the  Act.     He  also  argued  that  the  conviction  ought  to  state  to  whom  the 

(a)  On  November  22,  a  similar  application  was  made  to  the  Court  of  Queen's 
Bench,  which  was  refused.     (See  2  El.  &  El.  383.) 

Ex.  Div.  XIII.— 35 
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threats  were  made,  so  that  the  Court  might  see  that  they  were  made  uuder  such 
circumstances  that  the  person  charged  had  committed  the  offence  stated  in  the  convic- 
tion. The  answer  given  by  the  Court  of  Queen's  Bench  to  these  objections  was,  in 
substance,  this: — The  48th  section  of  the  2  &  3  Vict.  c.  71,  provides  that,  in  every 
conviction  for  an  offence  contrary  to  any  statute,  it  shall  be  sufficient  if  the  offence 
shall  be  stated  in  the  words  of  the  statute  by  which  the  offence  is  created.  In  the 
course  of  the  argument  my  brother  Channell  gave  a  very  clear  and  distinct  answer  to 
these  objections,  viz.  that  the  offence  is  "  forcing  or  endeavouring  to  force  u  workman 
to  leave  his  employment,"  and  the  mean? chaiged  in  this  instance  are  "by  threats  and 
intimidation."  To  whom  the  threats  were  addressed,  and  whether  they  were  of  a 
description  to  act  upon  the  mind  of  the  party  threatened  so  as  to  create  the  offence 
charged,  is  all  matter  of  evidence.  If  the  magistrate  is  satisfied  that  there  is  evidence 
of  threats  addressed  to  a  person  so  as  to  create  the  offence,  it  is  only  necessary  for 
him  to  set  out  the  offence  in  the  very  language  of  the  Act.  We  are  therefore  of 
opinion  that  the  judgment  of  the  Court  of  Queen's  Bench  is  perfectly  correct  asVegards 
these  grounds  of  objection,  which  in  reality  resolve  themselves  into  one,  viz.  that  the 
offence  is  not  so  described  that  the  Court  can  perceive  that  it  has  been  committed. 

But  Mr.  James  presented  another  matter  to  our  notice.  He  moved  upon  a  copy 
of  the  information  on  which  the  magistrate  granted  the  summons,  and,  having  the 
parties  before  him,  proceeded  to  inquire  and  convicted  the  defend-[35]-ant.  (His 
Lordship  read  the  information.)  It  appears  to  us  that  this  is  a  statement  of  the  facts 
constituting  the  offence,  though  it  is  not  a  statement  of  the  offence  as  described  in  the 
act  of  parliament.  It  is  impossible  to  doubt  what  is  the  meaning  or  the  object  of  it, 
or  that  there  is  evidence  of  a  threat — "We  shall  treat  you  as  blacks."  It  is  not 
necessary  that  the  word  "threat"  should  be  used.  It  appears  to  us  that  this  informa- 
tion does  substantially  contain  a  complaint  of  the  offence,  because  it  contains  a  state- 
ment of  those  facts  which  constitute  the  offence.  As,  however,  it  is  clear  that  the 
information  need  not  be  in  writing,  and  as  all  the  parties  were  before  the  magistrate, 
and  having  heard  them  he  came  to  the  conclusion  which  is  recorded  in  the  conviction, 
it  may  be  doubted  whether  that  would  not  be  sufficient  without  reference  to  the 
information.  But,  apart  from  that,  we  think  that  this  information  contains  sub- 
stantially a  statement  of  an  offence  upon  which  the  magistrate  was  empowered,  and 
bound  to  act.  For  these  reasons  we  are  of  opinion  that  there  is  no  foundation  for 
the  objections  to  the  conviction  or  information,  and  that  the  writ  must  be  refused. 

Writ  refused. 

Heiser  v.  Grout,  Nov.  12,  1859. — A  bill  of  exchange  for  251.  was  written  on  a 
3d.  receipt  stamp.  After  the  passing  of  the  1 6  &  1 7  Vict.  c.  59,  which  altered 
the  stamp  duty  on  receipts,  the  bill  of  exchange  was  restamped  with  a  3d.  bill 
stamp  by  authority  of  the  Commissioners  of  Inland  Revenue,  upon  payment  of 
the  penalty.  Held,  that  the  Commissioners  had  power,  under  the  37  Geo.  3, 
c.  136,  s.  5,  to  restamp  the  bill. — Semble,  that  the  31st  section  of  the  Common 
Law  Procedure  Act,  1854,  has  deprived  the  Courts  of  jurisdiction  to  entertain 
any  motion  upon  a  point  reserved  on  the  stamp  laws. 

[S.  C.  29  L.  J.  Ex.  20 ;  8  W.  R.  79 ;  1  L.  T.  44.] 

This  was  an  action  on  a  bill  of  exchange,  dated  the  17th  January,  1857,  for 
payment  of  251.  six  months  after  date.  At  the  trial,  before  Martin,  B.,  at  the 
London  Sittings  in  the  present  term,  the  bill  was  tendered  in  evidence,  when  [36]  it 
appeared  that  it  had  been  originally  drawn  on  a  3d.  receipt  stamp,  but  that  shortly 
before  the  trial  it  was  restamped  with  a  3d.  bill  stamp,  by  authority  of  the  Commis- 
sioners of  Inland  Revenue,  upon  payment  of  the  penalty. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  Commissioners  had  no 
authority  to  restamp  the  bill  after  it  was  a  complete  instrument,  and  that  it  was  not 
admissible  in  evidence  for  want  of  a  stamp.  The  learned  Judge,  desiring  the  opinion 
of  this  Court,  directed  a  verdict  to  be  entered  pro  forma  for  the  plaintiff,  upon  the 
understanding  that  it  was  to  be  entered  for  the  defendant  if  the  Court  should  be 
of  opinion  that  the  bill  was  not  admissible  in  evidence. 

Hawkins  now  moved  for  a  rule  nisi  accordingly.  The  bill  was  not  admissible  in 
evidence.     [Pollock,  C.  B.     What  authority  have  we  to  entertain  this  application  ? 
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By  the  31st  section  of  the  Common  Law  Procedure  Act,  1854,  "no  new  trial  shall  be 
granted  by  reason  of  the  ruling  of  any  Judge  that  the  stamp  upon  any  document  is 
sufficient,  or  that  the  document  does  not  require  a  stamp."  (a)  This  is  not  like  an 
ordinary  application  for  a  new  trial :  the  learned  Judge  wished  for  the  opinion  of  the 
Court  before  he  finally  directed  the  entry  of  the  verdict.  First,  the  Commissioners 
had  no  power  to  restamp  the  bill.  The  31  Geo.  3,  c.  25,  s.  19,  required  the  paper  to 
be  stamped  before  it  was  written  upon,  and  declared  that  no  bill  of  exchange  should 
be  given  in  evidence  or  be  available  at  law  or  in  equity  unless  stamped ;  it  also 
prohibited  the  Commissioners  from  stamping  any  paper  after  a  bill  of  [37]  exchange 
was  written  thereon.  The  plaintiff  relies  on  the  37  Geo.  3,  c.  136,  s.  5,  which  enables 
the  Commissioners,  upon  payment  of  the  duty  and  penalty,  to  stamp  with  the  proper 
stamp  any  bill  of  exchange  stamped  with  a  stamp  of  a  different  denomination,  if  the 
same  shall  be  of  equal  or  superior  value  to  the  stamp  required.  But  the  55  Geo.  3, 
c.  184,  s.  10,  which  contains  a  similar  provision,  expressly  excepts  a  case  like  this, 
where  the  stamp  used  has  been  specially  appropriated  to  any  other  instrument  by 
having  its  name  on  the  face  thereof.  Secondly,  assuming  that,  before  the  passing  of 
the  16  &  17  Vict.  c.  59,  the  Commissioners  had  power  in  a  case  like  this  to  restamp 
a  bill  of  exchange  after  it  was  circulated,  inasmuch  as  the  existing  duty  on  receipts 
was  repealed  by  that  Act,  when  this  bill  of  exchange  was  brought  to  the  Commis- 
sioners it  was  in  effect  a  piece  of  blank  paper.  The  18th  section  enables  the  Com- 
missioners to  make  an  allowance  for  these  stamps  as  useless. 

Pollock,  C.  B.  I  am  clearly  of  opinion  that  the  Court  ought  not  to  grant  a  rule. 
If  my  brother  Martin  had  decided  that  the  document  was  admissible,  his  ruling  could 
not  have  been  questioned  ;  and  there  being  almost  a  legislative  opinion  upon  such  a 
matter  in  the  31st  section  of  the  Common  Law  Procedure  Act,  1854,  I  had  some 
doubt  whether  we  ought  to  entertain  this  application.  I  understand,  however,  that 
it  is  my  brother  Martin's  wish  that  we  should  express  an  opinion  for  his  guidance. 
It  appears  that  the  action  is  brought  on  a  bill  of  exchange  dated  in  January,  1857, 
originally  written  on  a  3d.  receipt  stamp,  and  subsequently  stamped  with  a  bill  of 
exchange  stamp  of  the  same  value  by  the  Commissioners  of  Inland  Kevenue,  upon 
payment  of  the  penalty.  The  receipt  stamp  must  have  been  issued  a  considerable 
time  before  this  bill  of  exchange  was  made,  for  so  far  back  as  the  year  1853  a  [38] 
statute  passed  (16  &  17  Vict.  c.  59)  abolishing  the  sliding  scale  of  receipt  stamps  then 
in  use,  and  substituting  a  uniform  rate  of  Id.  on  all  payments  amounting  to  40s. 
or  upwards.  A  3d.  bill  stamp  being  necessary  on  a  bill  of  this  amount,  the  party 
took  a  3d.  receipt  stamp  and  drew  the  bill  upon  it :  the  bill  was  accepted  and 
dishonoured.  This  action  having  been  brought,  at  the  trial  it  was  objected  that  the 
bill  was  not  admissible  in  evidence,  since  it  was  not  properly  stamped.  Formerly  a 
bill  of  exchange  written  upon  a  stamp  of  greater  value  than  that  required  by  law 
could  not  be  received  in  evidence.  In  the  case  of  Farr  v.  Price  (1  East,  55),  which 
was  decided  in  the  year  1800,  Lord  Kenyon  said: — "However  much  it  were  to  be 
wished  that  an  ad  valorem  stamp  would  suffice  in  these  cases,  yet,  till  the  legislature 
so  declare  it,  no  other  than  the  particular  stamp  appropriated  by  the  law  to  the 
particular  instrument  can  be  deemed  sufficient."  That  was  corrected  by'  the 
legislature,  and  in  Taylor  v.  Hague  (2  East,  414),  Lawrence,  J.,  adverted  to  the 
37  Geo.  3,  c.  136,  as  enabling  the  Commissioners  to  affix  the  proper  stamp  on  a  bill 
of  exchange  written  on  a  stamp  of  a  different  denomination  but  of  equal  or  greater 
value  than  the  stamp  required.  Therefore,  though  at  one  time  it  was  the  policy  of 
the  law  that  a  bill  of  exchange  should  not  be  stamped  after  it  was  issued,  that 
prohibition  was  removed,  as  it  was  discovered  that  persons  might  make  a  mistake  and 
draw  a  bill  of  exchange  on  paper  stamped  with  a  receipt  stamp.  The  37  Geo.  3, 
c.  1 36,  s.  5,  enables  the  Commissioners  to  put  a  proper  stamp  on  a  bill  of  exchange 
having  a  stamp  of  a  different  denomination,  and  therefore  useless  as  a  bill,  provided 
the  stamp  is  of  equal  or  greater  value  than  that  required  by  law  for  bills.  It  is 
objected  that  the  Commissioners  ought  not  to  have  re-[39]-stamped  this  bill,  because 
at  the  time  they  did  so  the  receipt  stamp  upon  it  was  no  stamp  at  all.  But  I  think 
that  they  were  right  in  every  way.     The  16  (fe  17  Vict.  c.  59  did  not  abolish  receipt 

(a)  It  would  seem  that  this  .section  does  not  apply  to  the  case  of  a  Judge  ruling 
that  the  stamp  is  insufficient ;  it  being  in  terms  confined  to  cases  where  the  Judge 
rules  that  the  stamp  is  sufficient,  or  that  no  stamp  is  required. 
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stamps,  so  as  to  render  this  bill  a  piece  of  waste  paper.  It  seems  to  me  that  the 
bill  was  properly  received  in  evidence,  and  that  there  ought  to  be  no  rule. 

Watson,  B.  I  am  entirely  of  the  same  opinion.  Whether  a  point  upon  the  stamp 
law  can  be  reserved  by  a  Judge  at  the  trial  is  a  matter  for  consideration.  Two  objec- 
tions have  been  raised  :  first,  that  the  Commissioners  had  no  power  to  affix  another 
stamp  on  this  bill ;  and,  secondly,  that,  even  if  they  had,  there  was  no  existing  stamp 
upon  it.  It  is  clear  that  the  Commissioners  had  power,  upon  payment  of  the  penalty, 
to  restamp  an  instrument  originally  stamped  with  a  stamp  of  a  wrong  denomination. 
Then  the  question  is,  whether  the  16  &  17  Vict.  c.  59,  has  absolutely  destroyed  the 
stamp  then  on  the  bill,  so  as  to  render  it  a  piece  of  waste  paper.  I  am  clearly  of 
opinion  that  it  has  not.  That  Act  only  requires  a  Id.  stamp  in  lieu  of  the  former 
stamps  :  it  does  not  say  that  every  piece  of  paper  stamped  with  the  old  stamps  shall 
cease  to  be  of  any  avail  in  law.  Therefore  I  am  of  opinion  that  the  Commissioners 
had  power  to  restamp  this  instrument,  and  that  they  have  properly  exercised  it. 

Channell,  B.  I  agree  with  the  view  taken  by  the  Lord  Chief  Baron  and  my 
brother  Watson.  This  is  an  application,  in  point  of  form,  to  set  aside  a  verdict  for 
the  plaintiff;  and  the  question  depends  on  whether  this  bill  was  a  void  instrument  for 
want  of  a  stamp.  I  doubt  whether  we  have  any  jurisdiction  to  interfere  in  the  matter, 
but  as  my  brother  Martin  has  wished  us  to  express  an  [40]  opinion,  in  order  that  he 
may  act  upon  it,  we  have  heard  the  matter  discussed.  I  am  of  opinion  that  the  defen- 
dant is  not  entitled  to  a  rule.  If  this  bill  had  been  restamped  before  the  16  & 
17  Vict.  c.  59  passed,  the  question  could  not  have  admitted  of  any  doubt:  the 
language  of  the  37  Geo.  3,  e.  136,  is  too  clear.  But  reliance  is  placed  on  the  16  &  17 
Vict.  c.  59,  as  rendering  the  bill  a  piece  of  waste  paper.  I  should  require  strong  words 
before  I  came  to  the  conclusion  that  the  power  given  to  the  Commissioners  by  the 
37  Geo.  3,  c.  136,  and  in  which  the  public  are  interested,  is  taken  away  by  the  statute 
of  Victoria.  It  seems  to  me  clear  that  it  is  not.  With  reference  to  the  18th  section 
of  that  Act,  the  word  "  useless  "  means,  not  that  if  a  person  having  a  bill  stamped  with 
a  receipt  stamp  chooses  to  have  it  restamped  he  may  not  do  so,  but  that,  as  in  the 
case  of  spoiled  stamps,  the  Commissioners  may  make  an  allowance  for  receipt  stamps 
as  useless. 

Kule  refused. 

Hamilton  v.  Grainger.  Nov.  5,  1859. — To  an  action  for  goods  sold  and  delivered, 
&c.,  the  defendant  was  allowed  to  plead.  First :  never  indebted.  Secondly  : 
payment.  Thirdly  :  that  the  goods  were  exciseable  liquors,  to  wit  wine,  sold  by 
retail,  to  be  consumed  by  the  defendant  and  others  on  the  plaintiff's  premises, 
she  not  being  licensed.  Fourthly :  that  the  goods  were  wines  and  suppers 
supplied  to  the  defendant  in  a  brothel  kept  by  the  plaintiff,  for  the  purpose  of 
being  consumed  there  by  the  defendant  and  divers  prostitutes  in  a  debauch,  to 
incite  them  to  riotous,  disorderly,  and  immoral  conduct. — But  this  Court  refused 
to  allow  the  defendant  to  plead,  together  with  the  above  pleas,  that  he  was 
entirely  deprived  of  understanding  by  intoxication,  when  he  made  the  contracts, 
as  the  plaintiff  well  knew,  and  that  the  goods  were  liquors  supplied  to  increase 
his  intoxication,  and  that  he  derived  no  benefit  from  them. 

[S.  C.  5  Jur.  (N.  S.)  1198.] 

This  was  an  action  to  recover  1501.  for  goods  sold  and  delivered,  money  paid,  and 
money  due  on  accounts  stated.  The  defendant  took  out  a  summons  at  Chambers  for 
leave  to  plead  the  following  several  matters.  First,  except  as  to  the  231.  is :  Never 
indebted.  Secondly,  except,  &c. :  Payment.  Thirdly,  to  the  first  and  third  counts, 
except,  &c. :  That  the  goods  were  exciseable  liquors,  to  wit  wine,  sold  [41]  by  retail 
by  the  plaintiff  to  be  consumed  by  the  defendant  and  others  on  the  plaintiff's  premises, 
she  not  being  licensed,  contrary  to  the  statute.  Fourthly,  to  the  same  counts,  except, 
&c.  :  That  the  goods  were  wine  and  suppers  supplied  to  the  defendant  in  a  brothel 
and  disorderly  house  kept  by  the  plaintiff,  for  the  purpose  of  being  consumed  there 
by  the  defendant  and  divers  prostitutes  in  a  debauch  there  to  incite  them  to  riotous, 
disorderly  and  immoral  conduct,  and  that  the  accounts  were  stated  concerning  the 
price.  Fifthly,  to  the  same  counts,  except,  &c. :  That  the  defendant  was  entirely 
deprived  of  judgment  and  understanding  from  intoxication  when  he  made  the  con- 
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tracts,  as  the  plaintiff  well  knew,  and  the  goods  were  liquors  supplied  to  increase  his 
intoxication,  and  that  he  derived  no  benefit  from  the  same.  Sixthly,  as  to  231.  4s. : 
payment  into  Court. 

The  summons  was  heard  before  Martin,  B.,  who  refused  to  allow  the  third  plea. 

F.  Gibbons  now  moved  for  leave  to  plead  all  these  pleas.  The  plea  is  framed  on 
the  9  Geo.  4,  c.  61,  s.  18,  which  enacts,  "That  every  person  who  shall  sell,  barter, 
exchange,  or  for  valuable  consideration  otherwise  dispose  of,  any  exciseable  liquor  by 
retail,  to  be  drunk  or  consumed  in  his  house  or  premises,  or  shall  permit  or  suffer  any 
exciseable  liquor  to  be  sold,  bartered,  &c.,  without  being  duly  licensed  so  to  do,  &c., 
shall,  for  every  such  offence,  on  conviction  before  one  justice,  forfeit  and  pay  any  sum 
not  exceeding  201.  nor  less  than  51.,  together  with  the  costs  of  the  conviction."  The 
effect  of  that  enactment  is  to  render  void  any  contract  of  sale  of  exciseable  liquor  by 
an  unlicensed  person,  and  consequently  the  plaintiff  cannot  maintain  this  action. 
[Martin,  B.  Johnson  v.  Hudson  (11  East,  180)  is  an  authority  the  other  way.  There 
the  Court  considered  that,  as  there  was  no  clause  [42]  making  the  contract  of  sale 
illegal ;  it  was,  at  most,  the  breach  of  a  mere  revenue  regulation,  which  was  protected 
by  a  specific  penalty.]  That  case  was  decided  on  the  construction  of  the  statute 
relating  to  duties  on  tobacco,  which  passed  for  revenue  purposes.  In  Ritchie  v.  Smith 
(6  C.  B.  462),  a  plea  of  this  kind  was  allowed,  together  with  other  pleas ;  and  on 
motion  for  judgment  non  obstante  veredicto,  the  plea  was  held  good.  The  Court  were 
of  opinion  that  the  9  Geo.  4,  c.  61,  s.  18,  was  not  passed  for  mere  revenue  purposes, 
but  also  for  the  protection  of  public  morals. 

Per  Curiam. (6)  The  defendant  may  be  allowed  to  plead  all  the  pleas  except  the 
fifth, (c)  and  application  should  be  made  at  Chambers  for  an  order  for  that  purpose. 

Webster  v.  Newsome.  Nov.  16,  1859. — Declaration:  that  on  the  16th  of  March, 
1858,  an  agreement  was  made  between  H.  and  the  plaintiff,  that  a  patent  of  the 
plaintiff's  for  an  alloy  should  be  assigned  to  H.,  H.  paying  to  the  plaintiff  by  way 
of  royalty  Id.  per  pound  for  each  pound  of  alloy  made  or  used  by  him  under  the 
letters  patent  during  the  existence  of  the  letters  patent,  the  royalty  to  be 
accounted  for  every  six  months  after  the  date  of  the  letters  patent  or  from 
making  any  of  the  alloy,  with  a  covenant  for  further  assurance  by  the  plaintiff: 
that  on  the  13th  of  November,  1858,  in  pursuance  of  the  agreement,  and  for  the 
purpose  of  carrying  out  the  terms  thereof,  by  deed,  made  between  the  plaintiff 
and  H.,  the  letters  patent  were  assigned  to  H.,  subject  to  the  payment  of  the 
royalty  upon  every  pound  of  alloy  which  should  be  manufactured  by  H.,  to  be 
ascertained  in  manner  therein  mentioned,  and  H.  covenanted  to  pay  Id.  per  pound 
for  each  pound  of  the  alloy  which  he  should  make  or  sell:  that  on  the  17th  of 
December,"  1858,  by  agreement  between  the  plaintiff  and  the  defendant,  the 
defendant,  in  consideration  of  2501.  to  be  paid  on  the  23rd  instant,  &c.,  agreed 
to  purchase  the  right  of  the  plaintiff  "in  an  agreement  entered  into  with  H., 
dat^d  March  14,  1858  (meaning  the  agreement  hereinbefore  set  forth),  to  receive 
a  royalty  of  Id.  per  pound  on  the  metal  sold  under  the  patent  specified  therein  ; 
the  second  instalment  to  be  paid  conditionally,  &c.,  otherwise  the  2501.  to  be  paid 
on  the  23rd  proximo  to  be  considered  as  full  purchase  money  for  the  plaintiffs 
right  in  the  aforesaid  agreement."  Breach  :  that  defendant  had  not  paid  the 
2501. — The  plea  set  out  the  deed  of  November  13th  which,  reciting  that  the 
plaintiff  had  agreed  to  assign  the  patent  to  H.,  H.  paying  Id.  per  pound  on 
the  alloy  which  he  should  manufacture  and  vend :  it  was  witnessed  that  the 
plaintiff  assigned  to  H.,  subject  to  the  payment  of  a  royalty  of  Id.  per  pound 
on  every  pound  of  alloy  manufactured  by  him,  to  be  ascertained  in  manner  and 
at  the  times  therein  mentioned.  And  H.  covenanted  to  pay  a  royalty  of  Id.  per 
pound  on  every  pound  of  alloy  which  he  should  make  and  sell,  to  be  paid  quarterly, 
the  first  payment  to  be  made  on  the  quarterly  day  next  after  the  vending  of  any 
of  the  alloy ;  and  for  the  purpose  of  ascertaining  the  quantity  sold,  to  keep  an 
account  of  the  quantity  made  and  vended :  provided  that,  if  H.  neglected  to 
supply  any  person  desirous  of  purchasing  alloy,  &c.,  it  should  be  lawful  for  the 

(6)  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B. 
(c)  See  Gore  v.  Gibsm,  13  M.  &  W.  623. 
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plaintiff  to  manufHcture  and  vend  the  alloy,  and  use  the  invention  for  his  own 
use  :  that  plaintiff  accepted  the  deed  and  agreement  therein  in  the  place  of  the 
previous  agreement,  and  exonerated  H.  from  any  further  performance  of  the 
agreement :  that  the  defendant  when  he  entered  into  the  agreement  had  no 
knowledge  of  the  deed  or  of  the  exoneration  of  H. :  that  defendant  meant  to  buy 
the  royalty  under  the  agreement  and  not  under  the  deed  ;  and  that  the  defendant 
had  no  knowledge  of  the  provision  in  the  deed,  that  the  plaintiff  was  to  he  at 
liberty  to  make  the  alloy  for  his  own  use. — ^Replication  :  that  before  suit  the 
defendant  had  notice  of  the  deed  and  did  not  within  a  reasonable  time  repudiate 
or  give  any  notice  to  the  plaintiff  of  his  intention  to  repudiate  his  agreement. — 
Held  :  First,  that  the  plea  was  a  good  answer  to  the  action,  inasmuch  as  it  shewed 
that  the  plaintiff  had  by  the  deed  incapacitated  himself  from  giving  to  the 
defendant  that  which  he  had  bought.     Secondly,  that  the  replication  was  bad. 

Declaration.  That  an  agreement,  dated  16th  of  March,  1858,  was  made  between 
the  plaintiff  of  the  one  [43]  part,  and  H.  A.  Holden  of  the  other  part,  whereby,  after 
reciting  that  the  plaintiff,  being  in  possession  of  an  alloy  for  certain  metal  applicable 
for  bearings  and  mill  brasses,  and  desirous  of  obtaining  letters  patent,  had  arranged 
with  Holden  to  make  known  to  him  the  mode  of  making  the  said  alloy,  and  to  take 
out  the  letters  patent  in  his  own  name  but  at  the  expense  of  Holden,  and  to  assign 
the  same  to  Holden,  subject  to  certain  payments  to  be  made  to  the  plaintiff  as  a 
royalty  on  all  metals  to  be  made  by  Holden  under  the  said  letters  patent :  it  was 
witnessed  and  mutually  covenanted  and  agreed  between  the  plaintiff  and  Holden,  that 
the  plaintiff  would  give  to  Holden  the  fullest  information  for  making  the  alloy  ;  that 
the  letters  patent  should  be  taken  out  in  the  name  of  the  plaintiff,  but  held  and 
retained  by  Holden  and  for  his  benefit  alone,  subject  to  the  allowance  and  payments 
to  be  made  to  the  plaintiff  as  therein  expressed ;  that  the  plaintiff  should,  immediately 
on  the  patent  being  sealed,  execute  an  assignment  thereof  to  Holden  ;  that  the  plaintiff 
should  not,  during  the  existence  of  the  patent,  do  any  act  whereby  the  same  should 
be  defeated  or  the  rights  of  Holden  in  the  profits  to  be  derived  [44]  prejudiced  or 
atlected  ;  that,  in  consideration  of  the  premises,  Holden  should  pay  (two  sums  of  501.) ; 
that  Holden,  his  executors,  administrators  or  assigns,  should  pay  to  the  plaintiff,  his 
executors,  administrators  or  assigns,  as  and  by  way  of  royalty,  the  sum  of  Id.  per 
pound  for  each  and  every  pound  of  metal  or  alloy  which  should  be  made  or  used 
under  the  letters  patent  by  the  said  H.  A.  Holden,  his  executors,  administrators  or 
assigns,  during  the  existence  of  the  said  letters  patent;  and  for  the  purpose  of 
ascertaining  the  amount  of  alloy  made  by  the  said  H.  A.  Holden,  he,  his  executors,  &c., 
would  from  time  to  time  keep  a  correct  account  of  alloy  manufactured,  and  allow  the 
plaintiff  to  have  access  to  the  books  in  which  the  account  should  be  kept ;  and  that 
the  royalty  should  be  accounted  for  and  paid  periodically  every  six  Inonths  after  the 
date  of  the  letters  patent  or  from  making  any  of  the  said  alloy.  And  the  parties 
mutually  agreed  that  they  would  at  all  times  thereafter,  when  a  necessity  should  arise, 
make  and  sign  all  further  and  other  deeds,  assignments  and  agreements  for  more 
effectually  carrying  out  the  arrangement  and  agreement  therein  contained.  That 
afterwards,  on  the  13th  of  November,  1858,  in  pursuance  of  the  said  agreement,  and 
for  the  purpose  of  fully  carrying  out  the  terms  thereof,  by  deed,  made  between  the 
plaintiff  of  the  first  part,  and  H.  A.  Holden  of  the  second  part,  the  plaintiff'  assigned 
the  invention  and  letters  patent  to  Holden,  subject  to  the  payment  by  Holden,  his 
executors,  &c.,  of  the  royalty  of  Id.  per  pound  upon  every  pound  of  alloy  which 
should  be  manufactured  by  Holden,  his  executors,  &c.,  by  virtue  of  the  letters  patent, 
to  be  ascertained  and  paid  in  manner  thereinafter  mentioned.  And  by  the  said  deed 
Holden  covenanted  with  the  plaintiff  that  he  would  pay  to  the  plaintiff,  during  the 
continuance  of  the  patent,  the  royalty  of  Id.  per  pound  for  each  pound  of  alloy  which 
[45]  Holden,  his  executors,  &c.,  should  make  and  sell  by  virtue  of  the  invention  and 
letters  patent.  That  afterwards,  on  the  17th  of  December,  1858,  an  agreement  was 
made  between  the  plaintiff"  and  the  defendant  in  the  words  following: — "Bingley 
Works,  Birmingham,  Dec.  17,  1858. — Memorandum  of  agreement  made  this  day 
between  James  Webster  (the  plaintiff)  and  AVilliam  Newsome  (the  defendant).  In 
consideration  of  2501.  to  be  paid  on  Wednesday  the  23rd  proximo,  and  a  further  sum 
of  2501.  on  the  23rd  of  December,  1859,  the  said  William  Newsome  agrees  to  purchase 
the  right  of  the  said  James  Webster  in  an  agreement  entered  into  with  H.  A.  Holden, 
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dated  March  14th,  1858  (meaning  the  agreement  hereinbefore  first  set  forth),  to 
receive  a  royalty  of  Id.  per  pound  on  the  metal  sold  under  the  patent  specified 
therein  ;  the  second  instalment  to  be  paid  conditionally  on  the  royalty  producing, 
from  the  16th  of  March,  1858,  up  to  the  23rd  of  December,  1859,  1501.,  otherwise  the 
2501.  to  be  paid  on  the  23rd  proximo  to  be  considered  as  full  purchase  money  for  the 
said  James  Webster's  right  in  the  aforesaid  agreement."  Averment,  that  though, 
before  suit,  plaintiff  had  done  all  things,  and  all  things  had  happened,  to  entitle  him 
to  be  paid  the  2501.  to  be  paid  by  the  defendant  to  him  on  the  23rd  proximo,  yet  no 
part  thereof  had  been  paid. 

The  plea  set  out  the  deed  of  the  13th  of  November,  1858.  This  deed,  after 
reciting  the  letters  patent ;  that  a  specification  had  been  filed ;  that,  previous  to 
obtaining  the  letters  patent,  the  plaintiff  had  contracted  with  Holden  for  the  absolute 
sale  to  him  of  the  letters  patent,  &c.,  Holden  paying  (inter  alia)  the  sum  of  1001.,  and 
entering  into  the  covenants  thereinafter  contained  for  payment  of  the  royalty  of  Id. 
per  pound  on  every  pound  of  the  said  alloy  which  he  shall  manufacture  according  to 
the  said  invention  and  specification,  and  shall  vend  :  Witnessed  that  the  plaintiff  [46] 
assigned  to  Holden,  his  executors,  &c.,  the  invention  and  letters  patent  &c. :  To  hold 
during  the  residue  of  the  term,  subject  to  the  payment  by  Holden,  his  executors, 
administrators  and  assigns,  of  the  royalty  of  Id.  per  pound  on  every  pound  of  alloy 
manufactured  by  him,  his  executors,  &c.,  by  virtue  of  the  letters  patent  &c. ;  the 
royalty  to  be  ascertained  and  paid  in  manner  and  at  the  times  hereinafter  mentioned. 
(Then  followed  covenants  by  the  plaintiff  for  title  and  further  assurance ;  and  by 
Holden  to  manufacture  the  alloy  and  continue  the  manufacture  during  all  the  term 
granted  by  the  letters  patent.)  And  Holden  covenanted  to  pay  to  the  plaintiff,  his 
executors,  administrators  or  assigns,  during  the  continuance  of  the  patent,  the  royalty 
of  Id.  per  pound  for  each  and  every  pound  of  alloy  which  Holden,  his  executors  &c., 
should  make  and  sell,  by  virtue  of  the  said  invention  and  letters  patent,  and  to  make 
such  payments  quarterly  in  each  and  every  year  of  the  term,  viz.,  on  the  24th  of  June, 
the  29th  of  September,  the  25th  of  December,  and  the  25th  of  March ;  the  first  of 
such  payments  to  be  made  on  such  of  the  quarterly  days  as  shall  happen  next  after 
the  vending  of  any  of  the  said  alio}'.  And  for  the  purpose  of  ascertaining  the  quantity 
sold  by  Holden,  Holden  covenanted  to  keep  an  account  of  the  quantity  of  alloy  made 
and  vended  in  proper  books,  of  which  the  plaintiff"  might  take  copies.  Provided  always, 
that  in  case  Holden,  his  executors,  &c.,  should  at  any  time  during  the  existence  of  the 
letters  patent,  refuse  or  neglect  to  supply  to  any  customer  or  person  desirous  to  purchase 
alloy,  offering  to  pay  the  market  price  for  the  same,  of  which  refusal  an  order  unexecuted 
for  the  space  of  thirty  days  should  be  conclusive  evidence,  then  it  should  be  lawful 
for  the  plaintiff,  his  executors,  &c.,  to  manufacture  and  vend  the  alloy,  and  use,  exercise, 
and  vend  the  invention  for  his  and  their  own  use  and  benefit  absolutely.  Provided  also, 
[47]  that  if  the  patent  should  at  any  time  be  repealed  by  scire  facias,  thenceforth  the 
royalty  covenanted  to  be  paid  by  Holden  to  the  plaintiff  should  cease.  Averments : 
that  the  plaintiff  and  Holden  respectively  signed,  sealed  and  delivered  the  said  deed  as 
their  deed :  that  the  plaintiff'  accepted  from  Holden,  with  his  assent,  the  deed  and  the 
covenant  to  pay  the  royalty  in  the  deed  mentioned,  as  and  at  the  times  in  the  deed 
mentioned  in  the  place  and  stead  of  the  previous  agreement  of  Holden  to  pay  the 
royalty  in  the  agreement  mentioned,  as  and  at  the  times  in  the  said  agreement  men- 
tioned ;  and,  in  consideration  of  Holden  executing  the  deed,  the  plaintiff  exonerated 
and  discharged  Holden,  with  his  assent,  from  any  further  performance  of  the  agreement 
to  pay  the  royalty  in  the  agreement  mentioned,  as  and  at  the  times  in  the  agreement 
mentioned,  and  from  otherwise  performing  the  agreement ;  that  the  agreement  between 
the  plaintiff  and  the  defendant  was  made  after  the  plaintiff  had  so  exonerated  Holden, 
and  when  the  right  of  the  plaintiff  in  the  previous  agreement  with  Holden  to  receive 
a  royalty  of  Id.  per  pound  on  the  metal  sold  under  the  patent  had  ceased :  that  the 
defendant,  at  the  time  when  he  entered  into  the  agreement  with  the  plaintiff,  had  no 
knowledge  or  notice  of  the  deed,  or  of  the  exoneration  of  Holden ;  and  the  defendant 
meant,  by  the  said  agreement,  to  contract  for  and  to  purchase  the  royalty  payable 
under  the  said  agreement  between  the  plaintiff  and  Holden  ;  and  the  plaintiff's  right 
under  that  agreement  to  have  the  same  paid  to  him,  and  not  to  contract  for  or  to 
purchase  the  royalty  payable  under  the  deed,  or  the  plaintifTs  right  under  the  deed 
to  have  the  last  mentioned  royalty  paid  to  him :  that  the  defendant,  at  the  time  of 
the  making  of  the  agreement  between  plaintiff'  and  defendant,  had  neither  knowledge 
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nor  notice  that,  under  any  state  of  things,  [48]  the  plaintiff  was  to  be  at  liberty  to 
manufacture  or  vend  the  alloy,  or  to  exercise  the  invention  for  his  own  benefit,  as 
provided  by  the  deed  ;  or  that  in  any  event  the  letters  patent  might  be  used  otherwise 
than  for  the  use  of  Holden  alone,  according  to  the  agreement  between  the  plaintiff 
and  Holden. 

Eeplication.  That  before  suit  the  defendant  had  notice  of  the  deed  and  of  the 
contents  thereof,  and  did  not  within  a  reasonable  time  repudiate,  nor  had  he  at  any 
time  before  suit  repudiated,  the  agreement  with  the  plaintiff",  or  given  the  plaintiff  any 
notice  of  his  intention  to  repudiate  the  agreement,  and  refuse  to  perform  the  same. 
But,  on  the  contrary  therefore  he  was,  until  after  the  lapse  of  the  said  reasonable  time, 
ready  and  willing  to  take  the  benefit  thereof,  and  of  the  provisions  of  the  said  deed. 

The  plaintiff  also  demurred  to  the  plea,  and  the  defendant  demurred  to  the 
replication.     Joinders  in  demurrer. 

Phipson,  for  the  plaintiff.  The  plaintiff  agreed  to  sell  to  the  defendant,  and  the  defen- 
dant to  buy  of  the  plaintiff,  his  right  to  receive  a  I'oyalty  under  an  agreement  dated  the 
16th  of  March,  1858.  The  deed  of  assignment  of  the  patent  set  forth  in  the  plea  did  not 
put  an  end  to  Holden's  agreement,  but,  on  the  contrary,  was  a  confirmation  of  it,  being 
made  in  pursuance  of  the  covenant  for  further  assurance.  An  agreement  which  pro- 
vides for  further  assurance  is  not  made  a  nullity  by  the  giving  of  further  assurance. 
Here  the  agreement  of  the  16th  of  March  is  still  a  binding  instrument.  Substantially 
the  defendant  bought  a  right  to  receive  a  royalty.  In  buying  the  plaintiff's  right,  the 
defendant  bought  all  that  was  necessary  to  give  the  agreement  force  and  effect.  The 
covenants  in  the  deed  are  not  in  the  same  terms  as  the  stipulations  of  the  agreement 
of  the  16th  of  March.  If  the  deed  was  accepted  in  satisfaction  or  in  [49]  lieu  of 
perfoi'mance,  probably  the  plaintiff  could  not  maintain  an  action  on  the  agreement ; 
but  nothing  of  the  kind  is  shewn  to  have  been  intended.  The  agreement  provides 
for  payment  of  the  royalty  every  six  months,  the  deed  for  payment  every  three 
months ;  and  the  deed  contains  a  stipulation  that  if  Holden  shall  refuse  or  neglect  to 
supply  alloy  to  any  customer,  of  which  an  order  unexecuted  for  thirty  days  shall  be 
conclusive  evidence,  the  plaintiff  shall  be  at  liberty  to  manufacture  and  vend  the  alloy 
for  his  own  benefit.  It  will  be  contended  that  the  defendant  is  thus  discharged  from 
the  obligation  to  accept  and  pay  for  the  royalty.  But  the  defendant  is  put  in  a  better 
position.  He  gets  his  royalty  more  quickly,  and  a  right  of  re-entry  to  secure  it. 
[Bramwell,  B.  It  cannot  be  denied  that  if  there  is  a  substantial  variance  between  the 
right  which  the  defendant  bought  and  that  which  the  plaintift"  is  able  to  confer  on  him, 
though  there  be  no  fraud  in  the  transaction,  the  plaintiff  cannot  recover.  Where 
should  the  line  be  drawn  1  Will  not  any  difference  between  the  two  discharge  the 
defendant  ■?]  It  might  be  so,  if  the  difference  put  the  defendant  in  a  worse  position. 
Here  there  is  nothing  which  prejudices  him.  [Bramwell,  B.  By  the  agreement  the 
defendant  would  have  been  entitled  to  a  royalty  on  all  alloy  made  and  used  by  Holden. 
By  the  deed  the  plaintiff  is  not  entitled  to  any  royalty  on  metal  used  by  Holden.] 

The  replication  is  an  answer  to  the  plea.  Even  where  a  person  has  been  induced 
to  enter  into  a  contract  by  fraud,  if  he  does  not  repudiate  it  within  a  reasonable  time, 
he  is  bound.  Here,  after  the  defendant  found  that  the  plaintiff  had  become  party  to 
a  deed  which  prejudiced  his  rights,  he  should  have  given  notice  of  his  desire  to  annul 
the  agreement.  [Bramwell,  B.  His  omission  to  do  so  may  be  evidence  of  a  new 
contract  to  accept  the  royalty  as  it  exists  under  the  deed.] 

[50]  Field,  for  the  defendant.  The  defendant  has  contracted  for  the  purchase  of 
a  right  under  the  agreement  of  the  16th  of  March,  1858.  By  that  agreement  the 
plaintiff  was  entitled  to  Id.  on  every  pound  of  alloy  sold,  used,  or  manufactured.  The 
money  was  to  be  paid  periodically  every  six  months  from  the  date  of  the  letters  patent, 
or  from  the  making  of  the  alloy ;  even  though  none  should  have  been  used  or  sold. 
By  the  deed,  Holden  is  to  pay  to  the  plaintifi",  during  the  continuance  of  the  patent, 
Id.  per  pound  on  all  alloy  which  he  should  make  and  sell,  thus  excluding  what  he 
should  manufacture  and  use.  The  payments  are  to  be  made  quarterly  after  the  selling. 
There  is  also  a  provision  in  the  deed  that,  if  Holden  refuses  to  supply  a  customer,  the 
plaintiff  may  manufacture  the  alloy,  so  that,  in  that  event,  the  plaintiff  might  send  to 
the  market  a  large  quantity  of  alloy  on  which  no  royalty  would  be  payable.  By  the 
deed,  if  the  patent  is  repealed  by  scire  facias  the  royalty  is  to  cease.  By  the  agree- 
ment there  is  a  covenant  by  Holden  to  pay  on  all  the  alloy  he  may  make  during  the 
existence  of  the  letters  patent. 
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As  to  the  replication.  It  is  admitted  that  at  the  time  of  the  contract  the  defendant 
had  no  notice  of  the  existence  of  the  deed,  but  the  replication  goes  on  to  allege  that 
before  suit  he  had  notice  of  the  deed,  but  did  not  repudiate  the  agreement.  The 
doctrine  of  repudiation  only  applies  when  a  contract  is  voidable  as  in  the  case  of 
infancy.  But  when  one  party  does  not  perform  his  part  of  an  agreement,  the  other 
is  not  bound  to  repudiate. 

Phipson,  in  reply.  It  is  a  mistake  to  say  that,  by  the  agreement,  Holden's  obliga- 
tion to  pay  is  absolute :  it  is  only  during  the  continuance  of  the  letters  patent,  that 
is,  until  they  expire  by  lapse  of  time  or  are  repealed.  Then,  as  to  the  discrepancy 
between  a  royalty  on  metal  made  or  used,  [51]  and  a  royalty  on  metal  made  or  sold. 
The  contract  between  the  plaintiff  and  the  defendant  is  a  contract  to  give  to  the 
defendant  a  royalty  on  metal  sold.  The  defendant  has  no  right  to  anything  more 
than  a  royalty  on  metal  sold.  The  deed  secures  that  which  the  defendant  contracted 
to  buy.  As  to  the  objection  that  if  Holden  makes  default  in  supplying  a  customer, 
the  plaintiff  may  himself  manufacture  the  alloy,  there  is  no  suggestion  that  Holden 
has  made  default,  or  is  likely  to  do  so. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  plaintiflF  cannot  recover.  It  is 
sufficient  to  say  that  the  discrepancy  between  the  provisions  of  the  deed  of  assignment 
and  the  agreement  of  the  16th  of  March  is  such  as  to  shew  that  the  defendant 
contracted  to  buy  that  which  the  plaintiff  has  debarred  himself  from  claiming. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  defendant  was  not  bound  to  pay 
unless  he  got  that  which  he  bargained  for,  viz.,  the  plaintiffs  rights  under  the  agree- 
ment of  the  16th  of  March.  Though  the  defendant  agreed  in  terms  to  buy  a  royalty 
on  metal  sold,  when  the  agreement  between  the  plaintiff' and  Holden  is  read,  it  appears 
that  it  gave  the  plaintiff  no  right  to  a  royalty  on  metal  sold.  I  should  say  that  the 
contract  made  by  the  plaintiff"  with  the  defendant  ought  to  be  interpreted  as  meaning 
a  royalty  on  metal  made  and  used.  Can  the  plaintiff  give  the  defendant  that  right  1 
By  the  agreement  the  royalty  is  to  be  paid  at  a  certain  time  after  the  metal  is  made ; 
by  the  deed,  after  the  metal  is  sold.  The  plaintiff,  therefore,  is  not  in  a  position  to 
give  the  defendant  what  he  contracted  to  buy.  Mr.  Phipson  admitted  that  to  be  true, 
but  said  that  the  defendant  by  not  repudiating  the  agreement,  agreed  to  take  to  the 
plaintiff's  rights  under  the  deed.  This  omission  to  [52]  repudiate  may  be  evidence  of 
a  new  contract,  on  which  possibly  an  action  might  be  maintained,  but  the  plaintiff  is 
now  seeking  to  recover  on  the  original  contract.  The  replication  is  therefore  bad, 
though  the  facts  stated  may  shew  that  the  plaintiff  may  be  entitled  to  maintain  some 
other  action. 

Watson,  B.,  concurred. 

Channell,  B.  By  the  deed  of  assignment  the  plaintiff  incapacitated  himself  from 
vesting  in  the  defendant  the  rights  to  which  he  would  have  been  entitled  under  the 
contract.  Looking  at  the  whole  deed,  it  is  not  necessary  to  decide  whether  all  the 
variances  are  of  such  a  character  as,  taken  singly,  would  have  disentitled  the  plaintiff 
to  recover.  I  agree  with  the  rest  of  the  Court  that  the  plaintiff"  cannot  found  a  right 
to  maintain  this  action  on  the  mere  non-repudiation  of  the  contract  by  the  defendant. 

Judgment  for  the  defendant. 

Memorandum. 

In  this  term,  Peter  Burke,  Esq.,  of  the  Inner  Temple,  was  called  to  the  degree  of 
the  coif.     He  gave  rings,  with  the  motto  "  Veritas  et  Judicium." 

[53]      MICHAELMA.S  VACATION,    23   ViCT. 

White  v.  Leeson.  Dec.  7,  1859. — A  private  act  of  parliament  enabled  the  plaintiff", 
tenant  for  life,  to  grant  building  leases  and  "  to  lay  out  and  appropriate  any  part 
of  the  land  authorized  to  be  leased  as  and  for  a  way  or  ways,  street  or  streets, 
avenue  or  avenues,  square  or  squares,  passage  or  passages,  sewer  or  sewers,  or 
other  conveniences  for  the  general  improvement  of  the  estate  and  the  accommod.v 
tion  of  the  tenants  and  occupiers  thereof.  Having  appropriated  certain  land  and 
laid  it  out  for  a  way  for  the  general  improvement  of  the  estate,  in  exercise  of  the 
powers  of  the  Act,  by  deed  he  granted  rights  of  way  over  it  to  two  several 
tenants.  Held,  that  tenants  under  other  leases,  granted  in  pursuance  of  the 
Ex.  Div.  xiu.— 35* 
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powers  of  the  Act,  but  containing  no  grant  by  deed  of  a  right  to  use  the  way, 
were  not  entitled  by  the  provisions  of  the  statute  to  use  it. 

[S.  C.  29  L.  J.  Ex.  105 ;  5  Jur.  (N.  S.)  1361 ;  8  W.  R.  137 ;  1  L.  T.  189.] 

Trespass  for  breaking  and  entering,  with  horses  and  carts,  a  roadway  of  the  plaintiff 
running  through  certain  lands,  called  "  Horseshoe  Bay,"  in  the  Isle  of  Wight. 

Plea.  That  before  and  at  the  time  of  the  trespass,  Rosa,  the  wife  of  the  plaintiff, 
was  entitled  to  the  said  roadway  and  certain  land  contiguous ;  and  being  so  entitled 
a  certain  act  of  parliament  was  passed  (6  VVm.  4,  c.  xiii.),  entitled  "An  Act  to  enable 
the  Rev.  James  White  and  the  person  for  the  time  being  entitled  to  certain  estates 
devised  by  the  will  of  C.  F.  Hill,  deceased,  to  grant  building  leases,"  &c. :  that  under 
the  said  Act  the  plaintifl",  being  the  said  Rev.  James  White  therein  mentioned,  and 
his  wife  were  enabled  and  empowered  to  grant  leases  of  the  said  estates,  including  the 
land  on  which  the  trespass  is  alleged  to  have  been  committed,  upon  such  terms  as  in 
the  Act  mentioned :  that  the  plaintifl"  and  his  wife  have  by  virtue  thereof  granted  a 
great  number  of  leases  of  different  portions  of  the  said  estates,  and  that  a  great  number 
of  houses  have  been  built :  that  the  defendant  at  the  time  of  the  trespass  was  and  still 
is  a  tenant  of  divers  lands  and  houses  under  leases  granted  by  the  plaintiff  and  his 
wife  by  virtue  of  the  said  Act,  being  parcel  of  the  estates  thereby  authorized  to  be 
leased  :  that  by  the  Act  it  is  enacted,  that  it  should  [54]  and  might  be  lawful  to  and 
for  the  person  or  persons  for  the  time  being  empowered  by  that  Act  to  grant  leases  as 
aforesaid,  to  lay  out  and  appropriate,  and  to  concur  in  laying  out  and  appropriating 
any  part  of  the  said  land  and  hereditaments  thereinbefore  authorized  to  be  leased  as 
and  for  a  way  or  ways,  street  or  streets,  avenue  or  avenues,  square  or  squares,  passage 
or  passages,  sewer  or  sewers,  or  other  conveniences,  for  the  general  improvement  of 
the  estate  and  the  accommodation  of  the  tenants  and  occupiers  thereof :  that  after  the 
passing  of  the  Act  and  before  the  trespass,  the  plaintiff  and  his  wife  did,  by  virtue 
and  in  exercise  of  the  power  given  to  them  by  the  said  Act,  duly  lay  out  and 
appropriate  the  said  land,  in  the  declaration  mentioned,  as  and  for  a  way  for  passing 
freely  and  at  pleasure  at  all  times  as  well  on  foot  as  with  horses,  carriages  and  carts 
for  the  accommodation  of  the  tenants  and  occupiers  of  the  said  estate,  that  is  to  say, 
from  to  :  that  the  way  was  a  general  improvement  to  the  estate 

and  a  great  convenience  and  accommodation  to  the  tenants,  viz.,  that  it  afforded 
convenient  access  to  the  sea-shore  for  fetching  sand,  &c. ;  and  that  the  tenants  and 
occupiers,  &c.,  had  for  many  years  used  the  way,  &c. 

Replication.     Setting  out  the  material  paits  of  the  Act :  («)  that  after  the  passing 

(a)  By  sect.  1,  after  reciting  the  state  of  the  title,  and  that  the  estate,  "from  its 
desirableness  in  point  of  situation,  &c.,  has  lately  become  a  property  of  considerable 
value,  and  the  same  is  very  conveniently  and  eligibly  situated  for  building  ground, 
and  is  capable  of  being  much  improved  and  its  value  would  be  greatly  increased  if 
building  leases  thereof  could  be  granted  by  some  competent  person  ;  but  by  reason  of 
the  title  of  the  estate  being  so  circumstanced  as  aforesaid,  and  the  said  will  not  con- 
taining a  power  to  grant  building  leases  of  any  part  of  the  said  premises,  such  leases 
cannot  validly  be  granted  ;  and  it  is  expedient  and  would  be  highly  beneficial  to  the 
said  James  White  and  Rosa  his  wife,  for  and  on  behalf  of  themselves  and  their  said 
three  infant  children,  if  effectual  powers  for  granting  building  leases  of  the  said  premises 
were  authorized  and  given  : "  It  was  enacted,  that  it  should  be  lawful  foi-  James  White 
and  Rosa  his  wife,  during  their  joint  lives,  &c.,  to  lease  to  any  person  all  or  any  of 
the  premises  for  any  term  not  exceeding  ninety-nine  years,  &c. ;  and  "  with  or  without 
liberty  for  the  lessees  to  lay  out  and  appropriate  any  part  of  the  lands  and  heredita- 
ments to  be  comprised  in  any  such  lease  or  contract,  as  and  for  a  yard  or  yards,  garden 
or  gardens,  or  other  conveniences  to  be  attached  to  or  used  with  the  messuages  or 
buildings,  or  any  of  them,  which  may  be  built  or  in  progress  on  the  said  lands  or 
hereditaments  ;  and  also,  as  and  for  a  way  or  ways,  avenue  or  avenues,  passage  or 
|)assages,  or  in  any  other  manner  or  for  any  other  purposes,  for  the  use  and  convenience 
of  the  lessee  or  lessees,  or  other  tenants  or  occupiers  of  the  premises ;  and  with  or 
without  liberty  to  lay  out  and  appropriate  any  part  of  the  said  lands,  &c.,  as  and  for 
public  streets,  squares,  roads,  paths  and  passages,  and  to  make  drains,"  &c. 

Section  8.  It  shall  be  lawful  for  the  person  or  persons,  for  the  time  being  empowered 
by  this  Act  to  grant  leases  as  aforesaid,  to  lay  out  and  appropriate,  or  to  concur  in 
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of  the  Act,  in  April,  1840,  by  iiideu-[55]-ture,  the  plaintiff  and  Rosa  his  wife  demised 
certain  premises  called  "  Orchardleigh,"  parcel  &c.,  to  one  J.  Kettle ;  and  also  granted 
certain  rights  of  May  over  the  land  mentioned  in  the  declaration  to  J.  Kettle,  his  heirs 
and  assigns:  that  by  another  indenture,  made  in  1842,  the  plaintiff  and  Kosa  his  wife 
demised  Horseshoe  Bay,  parcel  &c.,  to  one  J.  JoUiffe,  and  exclusive  right  of  using  the 
said  road  for  purposes  of  traffic  was  thereby  then  granted  to  JoUiffe,  his  heirs  and 
assigns ;  he  covenanting  to  keep  the  road  in  repair :  that,  except  as  aforesaid,  the 
load  was  not  appropriated, as  in  the  plea  mentioned, for  the  accommodation  of  the  tenants 
and  occupiers  of  the  said  estate  :  that  the  defendant  was  not  the  tenant  or  owner  of 
the  lands  or  any  part  of  them,  to  the  owners  or  occupiers  of  which  any  such  rights  of 
way  had  been  granted,  and  did  not  commit  the  trespass  by  the  licence  of  Kettle, 
Jolliffo  or  the  plaintiff. 

[56]  Kejoinder.  That  befoi  e  the  making  of  the  indenture  in  the  replication  men- 
tionand  when  the  road  was  first  laid  out,  neither  the  said  way,  nor  the  right  to  use  the 
same,  was  granted  by  any  deed  or  instrument  under  seal  to  any  person  or  persons 
whatsoever,  but  the  said  way  was  then  so  laid  out  and  made  by  the  plaintiff  and  his 
wife,  in  exercise  of  the  powers  conferred  on  them  by  the  said  Act.  And  they  then 
duly  laid  out  and  appropriated  the  same  for  the  general  improvement  of  the  estate 
and  the  accommodation  of  the  tenants  and  occupiers  thereof,  and  to  the  intent  and 
purpose  that  the  said  tenants  and  occupiers  might  enjoy  such  appropriation  and 
accommodation,  and  that  the  defendant  as  one  of  such  tenants  and  occupiers,  and 
the  said  other  tenants  and  occupiers  thereupon  and  thence  hitherto  have  (without  any 
grant  thereof  by  deed)  always  used  and  enjoyed  the  same. 

Demurrer  and  joinder  therein. 

M.  Smith  (with  whom  was  J.  P.  Norman)  argued  in  support  of  the  demurrer.(a) 
The  plea  does  not  shew  any  right  to  the  way  by  grant  or  otherwise.  A  public  way 
may  be  created  by  dedication  ;  but  a  private  way  is  an  easement  which  cannot  effect- 
ually be  granted  except  by  deed:  PFood  v.  Leadbitter  (13  M.  &  W.  838);  Gale  on 
Easements,  p.  45,  2nd  ed.  The  alleged  appropriation  could  have  had  no  effect  except 
as  a  mere  revocable  license.  It  is  suggested  that  the  Act  enables  the  plaintiff  and  his 
wife  to  create  without  deed  such  a  right  as  is  claimed  by  the  defendant.  But  the  only 
object  of  the  Act  is  to  put  the  tenants  for  life  in  a  position  to  deal  with  the  property, 
notwithstanding]the  limited  nature  of  their  interests,  and  for  that  purpose  it  empowers 
them  to  do  that  which  might  otherwise  be  waste.  [Bramwell,  B.  The  de-[57]-fendant 
must  contend  that  the  tenants  for  life  could  not  grant  a  right  of  way  to  one,  without 
giving  a  right  of  way  to  all  the  tenants.]  The  Act  enables  the  tenants  for  life  to  grant 
leases ;  but  could  it  be  contended  that  they  can  therefore  grant  leases  by  parol  ?  In 
IVard  V.  Scott  (3  Camp.  284),  where  a  statute  pointed  out  a  particular  manner  in  which 
a  canal  company  should  sell  and  convey  lands,  and  enacted  that  every  such  conveyance 
sbould  be  valid  and  effectual  to  all  intents  and  purposes,  it  was  held  that  this  did  not 
cure  any  defect  in  the  title  of  the  lands  so  sold  and  conveyed  by  the  company.  In 
Hornby  v.  Houlditch  (I  T.  E.  93,  note),  Lord  Hardwicke  said  that  "Private  Acts  of 
Parliament  introduced  for  the  settlement  of  particular  estates  ought  to  be  considered 
only  as  common  conveyances,  and  directed  by  the  same  rules  of  law."(c)  It  is  a  rule 
that  no  stranger  to  a  deed  can  take  advantage  of  it.  [Bramwell,  B.  The  statute 
either  enabled  the  plaintiff  to  grant  the  rights  of  way  as  he  has  done,  or  it  did  not ; 
if  it  did,  the  plaintiff  is  right ;  if  it  did  not,  the  defendant  has  acquired  no  title.] 

C.  E.  Pollock,  for  the  defendant.  The  defendant  claims  a  right  of  way,  dedicated 
to  the  tenants  and  occupiers  of  the  estate,  under  the  8th  section  of  the  Act.  The 
pleadings  shew  that  the  way  was  made ;  that  it  afforded  a  convenient  access  to  the 
sea-shore,  and  that  it  was  used  by  the  tenants  and  occupiers  of  the  estate.     [Watson,  B. 

laying  out  and  appropriating,  any  part  of  the  said  land  and  hereditaments  hereinbefore 
authorized  to  be  leased,  as  and  for  a  way  or  ways,  street  or  streets,  avenue  or  avenues, 
square  or  squares,  passage  or  passages,  sewer  or  sewers,  or  other  conveniences  for  the 
general  improvement  of  the  estate  and  the  accommodation  of  the  tenants  and  occupiers 
thereof. 

(a)  Nov.  15.     Before  Pollock,  C.  B.,  Bramwell,  B.,  Watson,  B.,  and  Chaiinell,  B. 

(c)  Citing  Lucy  v.  Levington,  1  Ventris,  176.  See  further.  Sir  F.  Banington's  case, 
8  Rep.  138,  and  note  to  Samon's  case,  5  Rep.  78  ;  'The  Earl  of  Shrewsbury  v.  Scott,  6  C.  B. 
N.  S.  1,  157,  218. 
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Assuming  this  to  be  similar  to  a  highway,  that  is  not  a  dedication  but  only  evidence 
of  a  dedication.]  It  is  said  to  have  been  appropriated.  The  intention  of  the  Act  was 
to  give  to  the  tenants  for  life  full  and  free  power  for  the  general  im-[58]-provement 
of  the  estate  which  they  would  not  otherwise  have  possessed.  The  8th  section 
enabled  them  to  dedicate  the  way,  as  a  quasi  public  way,  viz.,  to  dedicate  it  for  the 
benefit  of  a  particular  class  of  persons,  which,  but  for  the  statute,  could  not  have  been 
done:  Poole  v.  Huskinson  (II  M.  &  W.  827);  though,  perhaps  it  might  have  been 
dedicated  for  a  limited  purpose  :  Marquis  of  Stafford  v.  i'oyney.(b)  There  was,  there- 
fore, good  reason  for  giving  the  power  conferred  by  the  8th  section.  [Bramwell,  B. 
If  the  tenants  for  life  can  grant  a  right  of  way  which  is  less  than  a  public  right  of 
way,  can  it  be  contended  that  they  may  not  limit  it  as  they  please.]  In  Owen  v. 
Saunders  (1  Ld.  Eaym.  158),  Lord  Winchelsea,  Gustos  Rotulorum  of  the  county  of 
Kent,  came  into  Court,  and  without  deed  or  writing  nominated  the  plaintiff  Owen  to 
be  clerk  of  the  peace  for  that  county,  quamdiu  se  bene  gesserit.  He  was  admitted, 
and  executed  the  office.  After  Lord  Winchelsea's  death.  Lord  Sidney  was  made 
Gustos  Rotulorum,  and,  by  deed,  nominated  the  defendant  Saunders,  Powell,  J., 
held  that  the  common  llaw  required  a  nomination  by  deed  (d)  and  that,  notwith- 
standing the  statutes  37  Hen.  8,  c.  1,  and  1  W.  &  M.  c,  21,  s.  5,  the  common  law 
should  be  followed.  But  the  majority  of  the  Gourt  thought  that  as  the  1  W.  &  M. 
c.  21,  s.  5,  empowered  the  Gustos  Rotulorum  to  nominate  and  appoint,  the  parol 
appointment  of  the  plaintiff  was  good,  and  their  judgment  upon  that  point  was  upheld 
on  error  in  the  Queen's  Bench,  and  afterwards  in  the  House  of  Lords. 

M.  Smith,  in  reply.  In  Owen  v.  Saunders  the  question  arose  on  public  acts  of 
parliament,  but  this  Act  is  [59]  merely  in  the  nature  of  a  conveyance  obtained  at  the 
instance  of  the  tenants  for  life,  to  which  no  person,  except  the  tenants  for  life  and 
those  in  remainder,  is  party  or  privy.  [Ghannell,  B.,  the  words  "for  the  general 
improvement  of  the  estate"  are  put  to  limit  the  power.] 

Gur.  adv.  vult. 

The  judgment  of  the  Gourt  was  now  delivered  by 

Watson,  B.  We  are  of  opinion  the  plaintiff  is  entitled  to  judgment.  In  right  of 
his  wife,  tenant  for  life,  he  is  possessed  of  the  land  in  question.  A  private  act  of 
parliament  enabled  them  to  grant  building  leases,  and  contained  a  clause,  as  usual, 
that  they  might  lay  out  and  appropriate,  or  concur  in  laying  out  and  appropriating 
any  part  of  the  land  authorized  to  be  leased  as  and  for  a  way  or  ways,  street  or  streets, 
avenue  or  avenues,  square  or  squares,  passage  or  passages,  sewer  or  sewers,  or  other 
conveniences,  for  the  general  improvement  of  the  estate,  and  the  accommodation  of 
the  tenants  and  occupiers  thereof.  Land  has  been  appropriated  for  a  way,  and  a  way 
has  been  laid  out,  which  on  the  pleadings  must  be  taken  to  be  not  a  public  way,  and 
not  a  way  over  which  at  the  time  of  its  creation  a  right  of  way  was  granted  to  any 
one  by  any  instrument  under  seal,  but,  as  alleged  in  the  rejoinder,  a  way  laid  out  and 
made  in  exercise  of  the  powers  of  the  Act,  and  laid  out  and  appropriated  for  the 
general  improvement  of  the  estate,  and  to  the  intent  that  the  tenants  might  enjoy  it, 
whatever  that  may  mean.  Two  private  rights  of  way  have  since  been  granted  to 
tenants  on  this  road.  This  being  so,  the  defendant  being  a  tenant  of  the  estate  under 
a  lease  in  pursuance  of  the  powers  of  the  Act,  contends  that,  though  the  way  is  not 
public,  he  is  nevertheless  entitled,  under  the  provisions  of  the  statute,  to  use  it. 
Whether  he  is  so  entitled  [60]  was  the  question  in  the  case.  It  must  be  answered  in 
favour  of  the  plaintiff. 

The  defendant's  contention  is  based  on  the  words  "  for  the  general  improvement 
of  the  estate,"  and  it  is  supposed  that  under  this  expression  every  road  laid  out  must 
be  a  public  road,  or,  at  all  events,  a  road  for  all  the  tenants  of  the  estate.  For  this 
we  think  there  is  no  foundation.  The  general  improvement  of  the  estate  may  be 
promoted  by  private  roads.  The  statute  must  have  intended  that  there  might  be 
private  rights  of  way  granted.  Even  if  not,  the  defendant  would  have  no  right, 
though  the  i-eversioner  might  avoid  the  act,  as  not  within  the  power.  But  it  is  clear 
that  land  may  be  appropriated  for  the  purpose,  and  one  oi-  more  private  ways  after- 
wards granted  over  it.  The  argument  for  the  defendant  would  go  to  shew  that  if  a 
square  of  large  houses  was  set  out  with  an  inclosure,  all  the  tenants  of  the  estate  must 

(b)  7  B.  &  G.  257 ;  and  see  Elwood  v.  Bullock,  6  Q.  B.  383,  41 1. 
(d)  Referring  to  the  Year  Book,  21  Hen.  7,  c.  37. 
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have  a  right  to  walk  in  it,  though  they  lived  in  cottages  at  a  distance.  It  would  also 
go  to  shew  that  no  sewer  could  be  made  unless  it  drained  all  the  houses.  The  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

[61]  Barker  v.  Allan,  Burgoyne,  Price  and  Hiij..— Dec.  7,  1859. — The  plaintiff 
B.,  the  managing  director  of  two  insurance  Companies  was  desirous  of  withdraw- 
ing from  them.  The  board  of  directors  of  the  Companies  consisted  of  seven 
persons,  four  of  whom  were  the  defendants.  At  a  meeting  of  the  board  at  which 
all  the  defendants,  except  J.,  were  present,  it  was  resolved  that  B.  should  be 
informed  that  the  directors  were  willing  personally  to  relieve  him  of  his  shares, 
and  to  guarantee  him  from  any  call  thereon,  &c. ;  but  appealed  to  him  whether 
the  portion  of  his  salary  which  might  be  due  to  him  should  be  claimed.  By 
letter,  dated  the  26th  of  August,  B.  refused  to  accept  this  of!er.  A  meeting  of 
the  directors  of  the  two  Companies  was  held  on  the  28th,  at  which  the  following 
resolution  was  passed: — "The  Board  resolve  that,  while  they  disclaim  any 
intention  of  acting  in  the  slightest  degree  uncourteously  to  Mr.  B.,  they  cannot 
fail  to  perceive  that  he  has  placed  himself  in  a  peculiar  position,  &c.,  the  board, 
however,  being  desirous  to  come  to  an  amicable  termination  of  the  misunder- 
standing, are  willing  to  accept  Mr.  B.'s  resignation,  and  pay  him  the  proportion 
of  salary,  &c.  ;  and  at  the  same  time  the  members  of  the  board  will  jointly  relieve 
him  of  his  shares  and  guarantee  him  against  all  calls  thereon.  The  directors 
being  desirous  that  this  matter  should  be  definitely  settled,  request  Mr.  B.  will 
reply  to  the  offer  by  next  board  day,  the  4th  of  September."  B.  answered  this 
letter  on  the  2nd  of  September  in  these  terms  : — "  I  accept  your  offer.  It  may 
be  arranged  as  speedily  as  you  can  wish,  and  in  fact  I  accept  the  offer  as  one  to  be 
at  once  carried  out.  And  on  receiving  the  guarantee  as  to  the  shares,  in  which  I 
presume  your  chairman  Mr.  C.  concurs,  and  advice  that  the  sum  fixed  is  paid  to 
my  account,  my  resignation  shall  be  at  once  forwarded."  On  the  4th  of  Septem- 
ber, at  a  meeting  of  the  directors  of  the  two  Companies,  at  which  all  the  defendants 
except  J.  were  present,  B.'s  letter  of  the  2nd  of  September  was  read,  anda  resolution 
passed,  that  "  The  Board  having  heard  Mr.  B.'s  letter  accepted  his  resignation,  and 
requested  the  secretary  to  get  the  guarantee  prepared  by  the  solicitors,  and  to 
tiike  other  steps  to  carry  out  the  negociation."  This  resolution  was  communicated 
to  B.  by  a  letter  from  the  secretary.  At  an  extraordinary  board  meeting  of  the 
Companies,  held  on  the  23rd  of  October,  at  which  the  defendants  were  present, 
it  was  resolved  : — "  In  consequence  of  the  proceedings  of  the  previous  ordinary 
boards  in  dealing  with  the  resignation  of  Mr.  B.  being  considered  as  irregular,  it 
was  resolved  that  Mr.  B.'s  resignation  be  accepted,  and  that  the  terms  of  arrange- 
ment with  him  be  referred  to  the  solicitors  of  the  Company."  Much  correspond- 
ence took  place  with  respect  to  the  guarantee  to  be  executed  ;  but  the  defendants 
never  carried  out  the  terms  offered  to  the  plaintiff.  The  shares  were  never 
transferred  ;  and  B.  never  tendered  to  the  defendants  any  written  guarantee  to 
be  executed  by  them.  But  in  a  subsequent  prospectus  B.'s  name  was  omitted 
from  the  list  of  directors. — Held  :  First,  that  assuming  the  resolution  of  the 
28th  of  August,  and  the  answer  to  it,  did  not  constitute  a  definite  agreement ; 
yet,  the  letter  of  the  4th  of  September,  and  the  subsequent  resolutions  and 
letters  shewed  that  the  terras  of  the  answer  were  adopted  and  acted  upon. — 
Secondly.  That  the  giving  of  the  guarantee  was  an  act  to  be  done  under  the 
agreement ;  and  that,  therefore,  the  agreement  was  complete,  though  the  terms 
of  the  guarantee  were  not  settled  and  reduced  to  wiiting. — Thirdly.  That  an 
action  was  maintainable  for  a  breach  of  the  agreement  against  the  four  defendants 
who  had  assented  to  it,  though  it  was  not  shewn  by  the  plaintiff  that  the  remain- 
ing membei-s  of  the  board  were  bound. 

[S.  C.  29  L.  J.  Ex.  100;  6  Jur.  (N.  S.)  23;  8  W.  R.  127  ;  1  L.  T.  167.] 

Declaration.  That,  before  and  at  the  time  of  the  making  of  the  agreement  here- 
inafter mentioned,  the  plaintiff  was  the  managing  director  for  i-eward  of  certain 
Companies,  to  wit,  the  Hull  and  London  Fire  Insurance  Company  and  the  Hull  and 
London  Life  Insurance  Company,  and  the  defendants  were  directors  of  such  Com- 
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panies  :  that  differences  had  arisen  :  that  the  plaintiflf  had  [62]  contracted  and  subscribed 
for  500  shares  in  the  Companies,  and  was  liable  to  be  deemed  and  treated  as  a  share- 
holder in  respect  of  his  shares  :  that  the  plaintiff  was  desirous  of  being  relieved  of  his 
liability  in  respect  of  the  shares,  of  which  the  defendants  had  notice  :  that  thereupon 
it  was  agreed  that  plaintiff  should  resign  his  office  of  managing  director,  should  be 
paid  a  proportion  of  his  salary,  to  wit  1501.,  and  that  the  defendants  should  relieve 
the  plaintiff  of  his  shares  and  guarantee  him  against  all  calls.  Averment  of  perform- 
ance of  conditions  precedent.  Yet  the  defendants  did  not  nor  would  relieve  the 
plaintiff  of  his  shares,  and  did  not  nor  would  guarantee  the  plaintiff  against  all  calls, 
but  neglected  so  to  do,  whereby  the  plaintiff  has  been  obliged  to  pay  a  large  sum  of 
money  in  respect  of  a  certain  call  on  the  shares  &c.,  and  hath  lost  his  office  of  manag- 
ing director  and  the  reward  he  would  have  received  &c. 

Plea  by  the  defendants  Allan,  Burgoyne  and  Price  (inter  alia).  That  it  was  not 
agreed  as  alleged.     The  defendant  Hill  allowed  judgment  to  go  against  him  by  default. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London  in  Michaelmas  Term, 
1858,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special  case  to  be  stated  by 
an  arbitrator,  the  material  parts  of  which  were  stated  by  the  learned  Judge  who 
delivered  the  judgment  of  the  Court,  as  follows  : — 

The  plaintiff  had  been  manager  of  the  Hull  and  London  Life  and  the  Hull  and 
London  Fire  Insurance  Companies,  and  had  a  number  of  shares  on  which  calls  were 
payable.  The  plaintiff  had  been  compelled  to  pay  these  calls,  and  he  sought  to  reim- 
burse himself  in  this  action  against  the  defendants  for  not  giving  a  guarantee  according 
to  contract.  The  board  of  directors  of  this  Company  was  composed  of  seven  members, 
of  which  the  defendants  were  four.     By  the  deed  of  settlement  three  were  a  quorum. 

[63]  The  material  documents  and  letters  upon  which  the  question  in  the  case 
arises  are  as  follows  : — 

A  meeting  of  the  directors  of  the  two  Companies  was  held  on  the  14th  of  August, 
1856,  at  which  all  the  defendants  except  Burgoyne  were  present,  when  the  following 
resolution  was  passed  and  sent  to  the  plaintiff — "  The  directors  having  duly  con- 
sidered Mr.  Barker's  letter  asking  for  a  settlement,  and  likewise  to  be  relieved  of 
his  shares  in  the  Company  :  Resolved — That  Mr.  Barker  be  informed  that  the  directors 
are  willing  personally  to  relieve  him  of  his  shares,  and  to  guarantee  him  from  any 
call  thereon,  on  receiving  a  transfer  of  his  shares  ;  but  the  directors,  in  Mr,  Barker's 
own  language,  applied  to  him  as  a  gentleman  and  a  man  of  honour  (considering  that 
his  duties  at  Hull  have  been  entirely  fruitless  to  the  Company)  whether  the  portion  of 
his  salary  which  may  be  due  to  him  should  be  claimed." 

(Signed)        "Thomas  Allan,  Chairman." 

An  answer  was  sent  to  this  letter  not  accepting  the  offer. 

A  meeting  of  the  directors  of  ^the  two  Companies  was  held  on  the  28th  of  August, 
1856,  at  which  the  defendants  were  present,  when  the  following  resolution  was  passed 
and  sent  to  the  plaintiff : — "  This  board,  having  read  Mr.  Barker's  letter  of  the  26th 
instant :  Resolve — That  while  they  disclaim  all  intention  of  acting  in  the  slightest 
degree  uncourteously  to  Mr.  Barker,  they  cannot  fail  to  perceive  that  he  has  placed 
himself  in  a  peculiar  position  by  continuing  the  managing  director  at  Hull,  when  he 
described  the  establishment  of  a  board  as  having  been  a  failure  and  a  nullity.  They 
are  not  aware  of  the  existence  of  a  guarantee  given  to  him  by  the  solicitors  of  the 
Companies,  and  therefore  they  had  no  intention  of  disputing  the  same.  Mr.  Turner,  one 
of  the  solicitors  of  the  Companies,  disclaims  all  knowledge  of  a  guarantee ;  and,  if  such  do 
exist,  it  was  the  duty  of  Mr.  Barker,  when  in  a  former  [64]  letter  he  referred  to  the  deed 
of  settlement  as  the  basis  of  his  claim,  to  have  sent  at  the  same  time  a  copy  of  the  guaran- 
tee be  alludes  to,  together  with  a  statement  of  the  precise  amount  which  he  intended 
to  claim  under  it.  While  upon  this  subject,  the  directors  have  only  to  repeat  that  any 
communings,  or  agreement  previous  to  the  date  of  the  deed  of  settlement,  regarding 
the  emoluments  of  any  director,  are  overruled  by  the  terms  of  the  deed  itself,  which 
alone  settles  the  terms  of  the  engagement ;  and  if  the  agreement  alluded  to  be  dated 
posterior  to  the  said  deed  of  settlement,  the  directors  in  that  case  cannot  at  all 
recognise  it,  it  being  ultra  vires  either  of  Mr.  Barker  or  Mr.  Preston  to  make  such 
agreement  to  the  effect  of  binding  the  board,  or  the  shareholders,  in  a  manner  not 
sanctioned  by  the  deed  of  settlement.  The  board,  however,  being  most  desirous  to 
come  to  an  amicable  termination  of  the  misunderstanding  which  appears  to  prevail, 
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are  willing  to  accept  Mr.  Barker's  resignation  and  to  pay  him  the  proportion  of  salary 
due  and  applicable  to  the  time  of  his  services,  or  say,  in  round  numbers,  1501.,  and  at 
the  same  time  the  members  of  the  board  will  jointly  relieve  him  of  his  shares  and 
guarantee  him  against  all  calls  thereon.  The  directors,  being  desirous  that  this 
matter  should  be  definitely  settled,  request  Mr.  Barker  will  reply  to  the  offer  by  next 
board  day,  the  4th  of  September :  unless  the  terms  of  arrangement  now  proposed  are 
accepted  by  that  date  the  directors  are  to  be  no  longer  bound  by  them." 

(Signed)        "  Thomas  Allan,  Chairman." 

The  plaintiff  answered  this  letter  by  the  next  board  day,  and  as  to  the  offer  he 
writes  (September  2nd,  1856) :  "I  do  not  wish  to  make  any  further  difficulty,  but  to 
come  to  an  amicable  arrangement.  I  accept  your  offer,  though  I  should  be  insincere 
were  I  to  say  I  think  it  liberal,  or  indeed  a  fair  compensation.  It  may  be  arranged 
as  speedily  [65]  as  you  can  wish,  and,  in  fact,  I  accept  the  offer  as  one  to  be  at  once 
carried  out,  and  on  receiving  the  guarantee  as  to  the  shares,  in  which  I  presume 
your  chairman,  Mr.  Cridland,  concurs,  and  advice  that  the  sum  fixed  is  paid  in  to  ray 
account  at  Sir  J.  W.  Lubbock's,  Mansion  House  Street,  my  resignation  shall  be  at 
once  forwarded." 

On  the  4th  of  September,  1856,  a  meeting  of  the  directors  of  both  Companies  was 
held,  at  which  all  the  defendants  except  Burgoyne  were  present,  when  the  plaintiff's 
letter  of  the  2nd  of  September  was  read  and  a  resolution  passed  thereon,  as  stated  in 
the  following  letter  of  the  secretary,  by  whom  the  same  was  forwarded  to  the  plaintiff. 

"  Hull  and  London  Fire  and  Life  Insurance  Office. 

"  69  King  William  Street,  London, 
"Sept.  5,  1856. 

"Dear  Sir, — I  beg  leave  to  forward  you  an  extract  from  the  board  minutes  of 
yesterday  : — '  The  board,  having  heard  Mr.  Barker's  letter  read,  accept  his  resignation, 
and  request  the  secretary  to  get  the  guarantee  prepared  by  the  solicitors,  and  to  take 
other  steps  to  carry  out  the  negotiation.' — I  am,  Sir,  yours  truly, 

"E.  M.  Buncombe,  Secretary." 

"3  Oct.  1856. 

"Dear  Sir, — I  am  requested  to  inform  you  that  at  a  board  meeting  of  yesterday  the 
consideration  of  your  agreement  was  adjourned  until  to-morrow. — I  am.  Dear  Sir, 
yours  truly,  "  R.  Buncombe,  Secretary. 

"  H.  R.  B.  Barker,  Esq. 
"Hull." 

At  an  extraordinary  board  meeting  of  the  Companies  held  on  the  23rd  of  October, 
1856,  at  which  the  defendants  were  present,  the  following  resolution  was  passed  : — 

[66]  "  In  consequence  of  the  proceedings  of  the  previous  ordinary  boards  in  dealing 
with  the  resignation  of  Mr.  Barker  and  Mr.  Buncombe,  as  also  the  solicitors  of  the 
Company,  being  considered  under  the  deed  as  irregular :  At  this  extraordinary  board, 
duly  called  as  per  circular  of  the  16th  instant;  1st.  It  was  resolved  that  Mr.  Barker's 
resignation  be  accepted,  and  that  the  terms  of  arrangement  with  him  be  referred  to 
the  solicitors  of  the  Company." 

The  defendants  never  carried  out  the  terms  offered  to  the  plaintiff  by  the  resolution 
of  the  28th  of  August,  nor  did  they  ever  tender  to  him  a  transfer  of  his  shares,  or 
inform  him  unto  whose  names  they  required  the  shares  to  be  transferred.  The 
plaintiff  has  not  tendered  to  the  defendants  any  guarantee  for  their  execution,  nor 
tendered  his  resignation,  otherwise  than  as  aforesaid ;  but  in  a  prospectus  prepared 
by  the  defendants  subsequently  to  July,  1856,  but  not  published,  his  name  is  omitted 
as  a  director. 

In  April,  1857,  an  order  was  made  by  the  Court  of  Chancery  for  winding  up  the 
Company,  under  the  Joint  Stock  Companies  Winding-up  Acts,  1848  and  1849,  and  on 
the  17th  of  March,  1858,  the  plaintiff  was  compelled  to  pay  the  sum  of  2501.  in  respect 
of  calls  on  his  shares  made  by  the  official  manager. 

The  Court  to  have  power  to  draw  inferences  of  fact. 
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The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action,  and  if  so,  for  what  amount.  The  verdict  to  stand  for  such  sum 
as  the  Court  shall  direct. 

Joseph  Brown,  who  appeared  for  the  plaintiff,(a)  having  stated -the  case,  the  Court 
called  on 

Dowdeswell,  for  the  defendant  Burgoyne.  There  was  [67]  no  binding  contract 
between  the  parties.  First,  the  terms  of  the  proposed  agreement  were  never  settled, 
inasmuch  as  the  stipulations  of  the  guarantee  remained  to  be  discussed.  Secondly, 
the  acceptance  by  the  plaintiff  of  the  defendants'  proposal,  was  not  .simply  in  the  terms 
of  the  proposal,  but  a  new  term  was  added.  The  acceptance  was  not  unconditional, 
for  the  plaintiff  said,  "  I  presume  your  chairman,  Mr.  Cridland,  concurs."  [Pollock,  C.  B. 
Could  not  the  defendants  have  said,  we  are  not  in  a  position  to  offer  you  Mr.  Cridland's 
guarantee,  therefore  the  negotiation  is  at  an  end  1  If  so,  the  defendants  were  justified 
in  saying  that  there  was  no  contract.]  In  Smith  on  Contracts,  by  Malcolm,  p.  80,  it 
is  said,  "The  parties  to  the  contract  must  mutually  assent  to  the" same  things."  "The 
assent  to  the  contract  must  be  to  the  precise  terms  offered.  Where  one  party  proposes 
a  certain  bargain,  and  the  other  agrees,  subject  to  some  modification  or  condition, 
there  is  no  mutuality  of  contract  until  there  has  been  an  assent  to  it  as  modified : 
otherwise  it  would  not  be  obligatory  on  both  parties,  and  would  be  therefore  void." 
Bouttedge  v,  Gh-ant  (4  Bing.  653)  is  referred  to.  The  cases  of  Jot-dan  v.  Norton  (4  M. 
&  W.  155),  Gheveley  v.  Fulhr  (13  C.  B.  122)  and  HutcUscm  v.  BowUr  (5  M.  &  W.  535) 
shew  that  if  by  the  acceptance  any  new  term  is  added,  however  minute  the  variation 
may  be  from  the  terms  of  the  original  offer,  it  will  not  make  a  good  contract. 
[Pollock,  C.  B.  Conceding  that  the  board  might  have  answered,  "  We  have  received 
your  note  purporting  to  be  an  acceptance  of  our  offer,  but  we  are  not  in  a  position  to 
offer  Mr.  Cridland's  guarantee,"  they  did  not  say  so.  They  say,  "  We  accept  your 
resignation."  Channell,  B.  They  seem  to  have  agreed  to  the  additional  term 
engrafted  by  the  plaintiff  on  the  original  [68]  proposal.]  In  Duke  v.  Andrews  (2  Exch. 
290),  the  defendant  having  applied  in  writing  for  railway  shares,  the  allotment  was 
notified  to  him  by  a  letter  headed  "not  transferable."  The  Court  held  that  the  words 
must  have  some  meaning,  and  that,  therefore,  there  was  no  contract.  That  decision 
was  approved  of  in  the  Court  of  Exchequer  Chamber  in  Chaplin  v.  Clarke  (4  Exch. 
403).  The  words  "to  be  at  once  carried  out"  make  the  acceptance  vary  from  the 
original  proposal.  The  defendants'  offer  would  have  been  satisfied,  if  carried  out  in 
a  reasonable  time.  Dimcan  v.  Topham  (8  C.  B.  225)  turned  on  the  difference  between 
a  contract  to  be  performed  "  directly,"  and  one  to  be  performed  in  a  reasonable  time. 
[Channell,  B.  The  question  really  is,  whether  the  new  term  in  the  plaintiff's  letter  of 
the  2nd  of  September  was  afterwards  assented  to  by  the  defendants?  We  are  all 
agreed  that  there  was  no  binding  contract  at  that  time.]  Thirdly  :  the  terms  of  the 
guarantee  remained  to  be  settled  and  put  in  writing.  That  shews  that  the  contract 
was  not  complete.  In  Ridgway  v.  Wharton  (6  H.  L.  Cas.  238)  it  was  held  that  the  act 
of  sending  a  paper  containing  the  terms  of  an  agreement  to  a  solicitor,  to  have  the 
matter  reduced  into  form,  affords  generally  cogent  evidence  that  the  parties  do  not 
intend  to  bind  themselves  till  the  matter  is  reduced  into  form.  [Bramwell,  B.  I  was 
counsel  in  that  case  from  the  commencement,  and  I  doubt  if  it  can  properly  be  cited 
as  an  authority  for  that  position.  It  shews  merely  that  all  the  circumstances  must  be 
considered  in  order  to  determine  whether  what  has  taken  place  is  an  agreement,  or  a 
mere  proposal  for  an  agreement.]  In  Boyd  v.  Hind  (25  L.  J.  N.  S.  Exch.  246) 
Pollock,  C.  B.,  said,  "It  may  perhaps  be  taken  as  a  general  principle,  that  [69]  when 
a  parol  agreement  takes  place,  which  it  is  understood  is  to  be  put  into  a  written  form, 
it  is  not  binding  until  it  is  put  into  that  form."  Thirdly  :  The  agreement  was  with 
the  board  of  directors.  The  board  consisted  of  seven  persons ;  but  it  is  not  shewn 
that  the  chairman,  Mr.  Cridland,  or  the  other  two  directors,  were  parties  to  the  agree- 
ment. Supposing  them  not  to  have  concurred,  the  defendants  alone  could  not  have 
enforced  it  against  the  plaintiff :  Wetherell  v.  Langston  {I  Exch.  634).  In  Sneesby  v. 
Thome  (1  Jur.  N.  S.  1058)  a  contract  for  the  sale  of  a  leasehold  estate  to  the  plaintiff 
by  two  executors,  was  signed  by  one  of  them  for  himself  and  his  co-executor ;  the 
signing  executor  supposed  himself  to  have  had  the  authority  of  his  co-executor  for 

(a)  In  Michaelmas  Term,  November  9  and  14.  Before  Pollock,  C.  B.,  Watson,  B., 
and  Channell,  B. 
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the  sale,  but  in  fact  the  co-oxecutor  had  not  given  any  sufficient  authority,  and  refused 
to  ratify  the  contract :  it  was  held,  that  specific  performance  must  be  refused,  as  the 
signing  executor  never  intended  to  contract  alone. 

Raymond,  for  the  defendants,  Allan  and  Price.  Th.e  plaintiff  has  not  shewn  that 
the  defendants  ever  agreed  with  the  plaintiff.  The  plaintiff  must  satisfy  the  Court 
that  they  intended  to  bind  themselves  personally.  They  were  acting  as  a  board  of 
directors  for  a  public  Company.  Prima  facie  it  must  be  taken  that  they  had  no 
intention  to  bind  themselves  personally,  but  only  to  act  as  such  board.  In  Aggs  v. 
Nicholson  (1  H.  &  N.  165),  directors  intending  to  act  for  a  Company  did  not  observe 
the  formalities  ordinarily  necessary  to  make  a  promissory  note  binding  on  the 
Company ;  it  was  held,  that  though  the  note  might  be  void  as  against  the  Company, 
it  was  not  therefore  necessarily  to  be  held  good  as  against  the  defendants.  Hei'e  the 
defendants  intended  to  bind  the  [70]  board  as  a  board,  but  did  not  and  could  not 
bind  them.  The  contract  was  one  relating  to  the  business  of  the  Company.  In 
any  case  they  never  intended  to  be  bound,  unless  all  the  other  directors  were  also 
bound. 

Joseph  Brown,  in  reply.  As  to  the  first  point  made  by  Mr.  Raymond,  it  appears 
by  the  resolution  of  the  7th  of  August,  1856,  that  the  defendants  knew  that  the 
Company  had  not  power  to  relieve  the  plaintiff  of  his  shares,  and  that  they  meant  to 
bind  themselves  as  individuals.  Secondly.  It  is  said  that,  assuming  that  the  defen- 
dants intended  to  bind  themselves  individually,  they  did  not  mean  to  do  so  unless  all 
the  seven  members  of  the  board  were  bound.  But  there  is  nothing  to  shew  that  the 
other  three  directors,  Cridland,  Gregg  and  Buncombe,  were  not  bound.  The  case 
does  not  state  that  they  were  not  present  at  the  meetings  or  that  they  did  not  concur. 
Assuming  that  the  contract  was  meant  to  be  a  contract  with  and  by  the  seven 
directors,  the  defendants  having  represented  that  the  directors,  that  is  to  say  the 
seven,  were  willing  to  guarantee,  are  estopped  from  saying  that  some  of  their  number 
did  not  assent  to  the  bargain,  because  by  such  representation  they  induced  the  plaintiff 
to  alter  his  position  :  Fickard  v.  Sears  (6  A.  &  E.  469),  Gregg  v.  IVells  (10  A.  &  E.  90). 
The  expressions  in  the  resolution  of  the  28th  of  August,  when  all  the  defendants  were 
present,  "The  members  of  the  board  will  jointly  relieve  him  (the  plaintiff)  of  his 
shares,  and  guarantee  him  against  all  calls  thereon,"  may  be  read  as  meaning  that  the 
seven  directors  would  do  so.  But,  if  they  did  not,  the  four  defendants  concur  in 
representing  that  the  whole  body  were  consenting  parties.  Either,  therefore,  that  is 
a  contract  by  the  seven,  or  such  a  representation  as  [71]  estops  the  defendants  from 
saying  that  the  contract  was  not  the  contract  of  the  whole  body.  On  the  26th  of 
September  the  secretary,  by  order  of  the  directors,  including  the  defendants,  writes 
to  the  plaintiff,  that  the  "draft  is  not  in  terms  with  the  resolutions  expressed  in  the 
former  minutes,  and  that  to  give  effect  thereto  it  must  be  altered,"  &c.(a)  It  is 
clear  that  both  parties  treat  the  agreement  as  finally  concluded,  though  the  mode  of 
carrying  it  out  remained  to  be  decided  upon.  In  liidgway  v.  Wharton  (6  H.  L.  Cas. 
238),  the  evidence  shewed  that  the  parties  did  not  mean  to  be  bound  otherwise  than 
by  the  written  agreement. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  The  only  point  argued  in  this  case  is,  whether  or  not  there  was  a 
binding  agreement  between  the  plaintiff  and  the  defendants,  as  alleged  in  the  declara- 
tion. (After  stating  the  facts  as  set  forth,  ante,  p.  62,  his  lordship  proceeded.)  Upon 
these  facts  we  are  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 

First.  It  was  contended  that  the  parties  never  came  to  a  conclusive  agreement. 
Many  authorities  were  cited  to  prove,  what  could  not  be  disputed ;  that  where  an 
agreement  is  to  be  established  by  a  series  of  letters,  it  can  only  be  by  a  proposal  being 
accepted  in  terms  without  a  fresh  term  being  superadded. 

Here,  taking  the  offer  of  the  28th  of  August  and  the  answer,  it  may  be  doubtful 
whether  there  is  such  an  assent  as  will  constitute  a  definitive  agreement;  but  looking 
at  the  resolution  of  the  4th  of  Septembei-,  and  the  subsequent  [72]  letters  and  resolu- 
tions, it  is  quite  clear  that  these  terms,  if  varying  from  the  original  proposal,  were 
adopted  and  acted  upon,  and  on  such  understanding  the  plaintiff  sent  his  offer,  and 
the  resignation  was  accepted  by  the  defendants. 

(a)  This  letter  was  not  referred  to  by  the  Court. 
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Secondly.  It  was  contended  that  the  whole  matter  was  in  a  course  of  negociation 
to  the  last,  and  that  it  was  the  intention  of  the  parties,  that  until  the  settlement  of 
the  terms  of  the  guarantee,  there  should  be  no  conclusive  agreement.  We  do  not 
assent  to  this  argument,  for  the  agreement  was  previously  made  embracing  matters  to 
be  done  on  both  sides,  amongst  other  things,  on  the  part  of  the  defendants,  to  give  a 
guarantee.  The  giving  the  guarantee  was  to  be  an  act  to  be  done  under  the  agree- 
ment of  which  the  breach  is  alleged,  and  not  part  of  the  agreement  itself.  The  case 
of  Ridgway  v.  Wharton  (6  H.  L.  Cas.  238)  only  proves  that  parties  may  come  to  an 
incomplete  agreement,  which  is  to  be  worked  out  by  a  written  agreement,  and  that  in 
that  particular  case  the  intention  of  the  parties  was  that  there  should  be  no  agree- 
ment until  the  written  document  was  complete.  In  this  case  we  think  this  was  not 
the  intention  of  the  parties. 

Thirdly.  It  was  contended  that,  inasmuch  as  it  was  not  shewn  afhrmatively  that 
all  the  members  of  the  board  concurred  in  these  resolutions,  but  only  the  defendants 
on  the  record,  that  the  agreement  was  not  complete.  This  objection  arises  thus. 
The  boards  of  management  of  these  Companies  were  composed  of  seven  members. 
Four  only  (the  defendants)  were  present  when  these  resolutions  were  made.  The 
term  "board"  has  two  meanings.  The  "board"  consisting  of  all  the  members,  or  a 
"  board  "  consisting  of  a  quorum.  If  it  means  the  latter,  no  question  can  arise.  If 
[73]  the  whole  board — then,  inasmuch  as  the  defendants  in  their  communications 
held  out  that  it  was  the  agreement  of  the  "  board  "  and  "  the  directors  "  to  give  their 
guarantee,  and  were  parties  to  the  agreement,  they  were  estopped  from  saying  that 
only  four  were  parties  to  the  agreement.  Indeed  the  four  have  been  parties  to  this 
agreement  under  the  name  of  "  the  board,"  and  if  they  cannot  give  a  guarantee  they 
are  liable  in  damages.  Moreover,  it  is  perfectly  consistent  with  the  facts  of  the 
case  that  all  the  directors  may  have  consented  and  concurred  in  the  agreement, 
although  not  present  at  the  board  meeting. 

For  these  reasons  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Memoranda. 

In  this  vacation.  Sir  Richard  Budden  Crowder,  Knight,  one  of  the  Judges  of  the 
Court  of  Common  Pleas,  died. 

Sir  Henry  Singer  Keating,  Knight,  her  Majesty's  Solicitor  General,  was  appointed 
a  Judge  of  the  Court  of  Common  Pleas  in  the  room  of  Sir  Richard  Budden  Crowder, 
having  been  first  called  to  the  degree  of  the  coif,  on  which  occasion  he  gave  rings  with 
the  motto  "  Fortitudine  et  Constantia." 

William  Atherton,  Esquire,  of  the  Inner  Temple,  one  of  her  Majesty's  Counsel, 
was  appointed  Solicitor  General,  and  afterwards  received  the  honour  of  Knighthood. 

[74]    Exchequer  Reports.     Hilary  Term,  23  Vict. 

HiPKiNS  V.  The  Birmingham  and  Staffordshire  Gas  Light  Company.  Jan.  16, 
1860. — The  6  Geo.  4,  c.  Ixxix.,  incorporated  a  Company  for  the  purpose  of  supply- 
ing the  town  of  Birmingham  with  gas.  By  the  8  &  9  Vict.  c.  Ixvi.,  s.  160,  it  is 
enacted  :  "  That  if  the  Company  shall  at  any  time  cause  or  suffer  to  be  conveyed  or 
to  flow,  into  any  stream,  reservoir,  aqueduct,  pond,  or  place  for  water,  within  the 
limits  of  the  said  Act,  any  washing,  substance,  or  thing  which  shall  be  produced 
by  making  or  supplying  gas,"  they  shall  forfeit  2001.  In  1854,  the  Company 
erected  a  gas  tank  about  forty-five  yards  from  the  plaintiff's  well.  The  site 
was  selected  by  an  engineer  on  behalf  of  the  Company  ;  and  the  tank  was 
erected  on  solid  sandstone  rock  and  with  proper  material.  The  Company  knew 
that  mines  in  the  neighbourhood  had  been  worked,  but  they  did  not  know  that 
mines  had  been  worked  under  or  near  to  any  part  of  their  land.  In  1838  there 
were  workings  under  half  the  Company's  land;  and  from  1848  to  1855  these 
workings  were  brought  to  within  about  sixty  yards  of  the  tank,  in  consequence 
of  which  the  floor  of  the  tank  cracked,  and  the  washings  in  it  flowed  out  and 
percolated  to  the  plaintiff's  well,  thereby  rendering  the  water  in  it  unfit  for 
domestic  purposes.— Held,  that  the  Company  had  suffered  the  washings  to  flow 
into  the  plaintiff's  well  within  the  meaning  of  the  8  &  9  Vict.  c.  Ixvi.  s.  160,  and 
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consequently  were  liable  to  the  penalty  of  2001. — Also,  that  "a  place  for  water" 
includes  a  well. 

[S.  C.  29  L.  J.  Ex.  169  ;  8  W.  R.  182  ;  1  L.  T.)  303  :  affirmed  6  H.  &  N.  250.] 

The  first  count  of  the  declaration  stated  that  after  the  making  of  an  act  of  parlia- 
ment, &c.  (8  &  9  Vict.  c.  Ixvi.),  intituled  "An  Act  to  enlarge  the  powers  of  the 
Birmingham  and  Staffordshire  Gas  Light  Company,"  and  before  and  at  the  time  of  the 
committing  of  the  grievance,  &c.,  the  plaintiff  was  possessed  of  a  reservoir  or  place 
for  water,  that  is  to  say,  a  well,  and  of  certain  water  contained  therein,  situate  in  the 
parish  of  Westbromwich,  in  the  county  of  Stafford,  within  the  limits  of  the  said 
statute ;  and  the  defendants  were  owners  of  certain  gasworks  in  the  parish  and 
county  aforesaid.  And  the  defendants  caused  and  suffered  [75]  to  be  conveyed  and 
flow  into  the  said  well  a  certain  washing  or  thing  produced  in  making  and  supplying 
gas  at  and  from  the  said  gasworks  of  the  defendants,  whereby  the  water  contained  in 
the  said  well  became  and  was  fouled,  corrupted,  and  rendered  useless  to  the  plaintiff: 
By  reason  whereof  and  by  force  of  the  statute  the  defendants  became  liable  to  pay 
to  the  plaintifli'  the  sum  of  2001.  Second  count :  That  before  and  at  the  time  of  the 
committing  of  the  grievance,  &c.,  the  plaintift'  was  lawfully  possessed  of  certain  land 
in  the  parish  and  county  aforesaid,  and  of  a  well  therein  and  of  water  in  the  said  well ; 
and  by  reason  thereof  of  right  had  and  enjoyed  the  benefit  and  advantage  of  the 
said  well  and  water  therein,  and  of  a  stream  and  watercourse,  and  of  springs  of  water 
which  had  been  used,  and  of  right  ought,  to  run  and  flow  unto  and  into  the  said  well 
without  being  fouled  or  polluted,  to  supply  the  same  with  water  for  domestic  and 
other  necessary  purposes.  And  the  defendants  wrongfully  fouled  and  polluted  the 
water  in  the  said  well,  and  the  said  stream  or  watercourse  and  springs  of  water  which 
flowed  unto  and  into  the  said  well ;  and  thereby  rendered  it  impure  and  unfit  for 
domestic  and  other  necessary  purposes. 

Pleas  to  first  count. — First :  that  the  plaintiff  was  not  possessed  of  the  reservoir 
or  of  the  water  contained  .therein.  Secondly  :  that  the  defendants  were  not  the 
owners  of  the  gasworks  as  alleged.  Thirdly  :  not  guilty.  Fourthly  :  t));i*:  they  are 
not  nor  did  they  become  liable  to  pay  the  said  sura  of  2001.  Fifthly,  to  the  second 
count :  that  the  plaintiff  was  not  possessed  of  the  said  land,  well,  and  water. 
Sixthly  :  that  the  plaintiff  did  not  of  right  have  and  enjoy  the  benefit  and  advantage  of 
the  said  well  and  water  therein,  and  of  the  said  stream  and  watercourse,  and  of  the 
said  springs  of  water ;  nor  ought  the  same  of  right  to  have  run  and  flowed  unto  and 
into  the  said  well  without  being  fouled  or  polluted.     Seventhly  :  not  guilty. 

[76]  Issue  having  been  joined  on  these  pleas,  by  consent  of  the  parties  and  order 
of  a  Judge,  the  following  case  was  stated  for  the  opinion  of  this  Court : — 

The  plaintiff  is  the  owner  in  fee  of  two  houses  and  gardens  in  Jervoise  Street,  in 
the  parish  of  Westbromwich,  in  the  county  of  Stafford,  and  in  the  year  1857  sank  a 
well  in  one  of  the  gardens,  for  the  supply  of  the  occupiers  of  his  houses,  and  the  same 
had  constantly  supplied  them  with  pure  water  from  the  time  of  its  being  sunk  until 
the  pollution  of  the  water  hereinafter  mentioned. 

The  defendants  are  a  gas  Company  incorporated  and  acting  under  the  statutes 
6  Geo.  4,  c.  Ixxix.,  and  8  &  9  Vict.  c.  Ixvi.  ;  and  at  the  time  of  the  alleged  grievances 
were  possessed  of  gas  works,  including  a  gas  tank,  near  the  plaintift's  premises.  By 
section  160  of  the  8  &  9  Vict.  c.  Ixvi.,  which  repeals  the  former  Act,  except  the 
provision  for  incorporating  the  Company,  it  is  enacted — "That  if  the  Company  shall 
at  any  time  cause  or  suffer  to  be  conveyed,  or  to  flow,  into  any  stream,  reservoir, 
aqueduct,  pond,  or  place  for  water,  within  the  limits  of  the  said  Act,  or  into  any  drain, 
sewer,  or  ditch  communicating  therewith,  any  washing,  substance,  or  thing  which  shall 
be  produced  in  making  or  supplying  gas  ;  or  shall  do  any  act  to  the  water  contained 
in  any  such  stream,  reservoir,  aqueduct,  pond,  or  place  for  water,  whereby  the  water 
therein  shall  be  fouled  or  corrupted,  then  the  Company  shall  forfeit  for  every  such 
offence  the  sum  of  two  hundred  pounds." 

(The  case  then  set  out  the  161st  section,  which  provides  that  the  penalty  shall  be 
recovered  by  action  in  the  superior  Courts,  provided  it  is  sued  for  within  six  months 
after  the  offence.) 

By  section  162,  it  is  enacted — "  That  in  addition  to  the  said  penalty  of  2001.  (and 
whether  such  penalty  shall  have  been  recovered  or  not),  the  Company  shall  forfeit  the 
sum  of  [77]  201.  to  be  recovered  in  like  manner,  and  with  the  like  proviso  as  to  the 
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time  of  suing  for  the  same)  for  each  day  such  washing,  substance,  or  thing  shall  be 
conveyed,  or  shall  flow  as  aforesaid  ;  or  the  act  by  which  such  water  as  ^foresaid 
shall  be  fouled  or  corrupted  shall  continue  after  the  expiration  of  twenty-four  hours 
from  the  time  at  which  notice  of  the  offence  shall  have  been  served  on  the  Company 
by  the  person  into  whose  water  such  washing,  substance,  or  thing  shall  be  conveyed 
or  shall  flow,  or  whose  water  shall  be  fouled  or  corrupted  thereby  ;  and  such  penalty 
shall  be  paid  to  such  last  mentioned  person." 

The  plaintiff's  well  is  within  the  limits  of  the  statute  8  &  9  Vict.  c.  Ixvi.,  and  was 
about  forty-live  yards  distant  from  the  said  tank. 

In  1852  the  land  was  selected  by  an  experienced  mining  engineer  on  behalf  of  the 
defendants,  as  a  fit  and  proper  site  for  the  erection  of  a  gas  tank,  and  as  a  place  where 
such  tank  might  be  safely  erected  ;  and  the  land  was  accordingly  purchased  in  that 
year  by  the  defendants  for  the  purpose  of  containing  about  10,000  square  yards. 

"the  defendants  knew  that  the  mines  in  the  neighbourhood  had  been  worked,  but 
they  had  ascertain«d  from  the  said  mining  engineer  that  the  intended  site  of  the  tank 
was  upon  a  "  fault "  composed  of  red  sandstone  rock  ;  and  they  had  reason  to  believe 
that  such  "fault"  extended  under  the  whole  of  the  land  purchased. 

The  defendants  did  not  know,  and  until  the  facts  were  ascertained  as  hereinafter 
mentioned,  had  no  reason  to  believe  that  the  mines  had  been  worked  under  or  near  to 
any  part  of  their  land. 

The  Company  began  to  erect  their  tank  in  1853,  and  it  was  completed  in  1854. 
The  tank,  which  was  circular,  was  erected  on  solid  sandstone  rock,  which  was  excavated 
for  the  purpose  ten  or  twelve  feet  in  depth ;  the  diameter  of  [78]  the  tank  was  132 
feet,  the  total  depth  of  excavation  for  the  tank  was  32  feet.  The  tank  was  constructed 
in  the  usual  and  proper  manner,  with  proper  materials,  and  with  due  care.  The  floor 
of  the  tank  was  puddled,  the  puddling  being  on  the  solid  rock.  The  floor  and  sides 
were  of  brick,  and  were  constructed  in  a  solid,  substantial,  and  in  the  usual  and  proper 
manner.  The  tank,  when  finished,  was  perfectly  watertight,  and  so  continued  until 
the  cracking  of  the  floor  hereinafter  mentioned. 

The  erection  of  the  tank  did  not  add  any  superincumbent  weight  upon  the  soil ; 
but,  on  the  contrary,  the  area  on  which  the  tank  stood,  taking  into  account  the  weight 
of  the  external  walls,  of  the  flooring  of  the  tank,  and  of  the  water  the  tank  contained, 
including  also  the  weight  of  the  gasometer  and  iron  pillars,  was  lightened  to  the  extent 
of  6000  tons  as  compared  with  the  weight  of  rock  and  soil  upon  the  same  area  before 
the  defendants  excavated  their  land  for  the  purpose  of  their  works.  The  greater  part 
of  the  earth  excavated  for  the  tank  was  spread  over  the  whole  area  of  the  defendants' 
land,  so  as  to  make  an  uniform  level  surface. 

On  the  6th  of  July,  1858,  it  was  first  perceived  that  the  water  was  sinking  in  the 
tank ;  and  the  company 's  engineer  immediately  directed  that  the  water  should  be 
pumped  out,  which  was  done  without  unnecessary  delay,  when  it  was  found  that  there 
was  a  crack  in  the  floor  of  the  tank,  about  half  an  inch  wide,  commencing  nearly  at 
the  centre,  and  extending  from  thence  in  a  slightly  curved  line  from  south-west  to 
north-east,  to  within  about  six  feet  of  the  wall  of  the  tank.  The  brick  wall  and  the 
puddling  underneath  were  taken  up  in  a  line  with  the  crack,  and  for  some  distance  on 
each  side  of  it,  and  a  fissure  was  found  in  the  rock  about  three  inches  wide,  exactly 
below  the  fracture  in  the  brick-work,  but  not  extending  quite  so  far  towards  the  wall 
of  the  [79]  tank.  This  fissure  was  in  some  places  about  five  feet  deep.  The  floor  of 
the  tank  was  perfectly  level  as  when  built,  and  there  was  nothing  from  which  it  could 
be  inferred  that  the  fissure  or  crack  was  caused  by  the  operations  of  the  defendants 
in  the  excavation  for,  or  construction  of,  the  tank  or  materials  of  which  it  was 
constructed. 

On  the  7th  of  July,  and  before  the  water  could  be  pumped  out  from  the  tank,  some 
of  the  water  from  the  tank,  which  had  sunk  through  the  aforesaid  crack  in  the  brick 
floor,  found  its  way  by  percolation  to  the  plaintiff's  well,  and  rendered  the  water 
thereof  unfit  for  domestic  use. 

It  was  afterwards  ascertained,  that  the  thick  coal  measures  had  been  worked  on 
the  north-west  side  of  the  Company's  land  for  a  considerable  distance,  and  under  rather 
more  than  half  of  the  Company's  land,  and  that  the  remainder  of  the  land  and  the 
part  on  which  the  tank  was  built  was  upon  a  " fault"  of  solid  sandstone ;  and  that  the 
thick  coal  measures  had  been  worked  up  to  such  "  fault,"  and  within  a  yard  of  the 
north-western  part  of  the  wall  of  the  tank. 
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These  workings  were  completed  about  1838,  and  were  about  120  yards  deep,  and 
probably  would  not  have  occasioned  any  injury  to  the  tank,  or  the  land  on  which  it 
was  built,  had  there  been  no  subsequent  workings  of  adjacent  mines. 

It  was  also  found  that  other  measures  of  coal  and  ironstone  lying  underneath  the 
thick  coal  at  depths  varying  from  7  to  26  yards,  and  also  some  ribs  and  pillars,  which 
had  been  left  in  adjacent  mines,  had  been  worked ;  and  these  workings  had  been 
carried  on  from  1848  to  1855  inclusive,  and  had  been  brought  to  within  about  60 
yards  of  the  north-west  side  of  the  tank. 

The  aforesaid  crack  and  fissure  were  in  the  same  direction  as  the  "fault,"  namely 
north-east  to  south-west. 

[80]  It  was  also  found  that  there  were  cracks  in  the  boundary  walls  of  the  Com- 
pany's land  in  several  places,  and  in  some  cottages  in  Clay-pit  Lane.  These  cracks, 
and  the  crack  or  fissure  in  the  foundation  of  the  tank,  were  such  as  might  have  been 
occasioned  by  the  mining  operations  above  mentioned. 

The  surface  soil  of  lands  in  the  neighbourhood  of  mines,  without  any  superincumbent 
weight,  is  frequently  cracked  by  the  subsidence  or  lateral  sinking  of  the  earth,  by  the 
giving  way  of  the  ribs  and  pillars  of  coal  which  are  left  in  the  mines,  when  the  coals 
are  worked,  to  support  the  surface.  This  subsidence  or  lateral  sinking  frequently 
occurs  many  years  from  the  getting  of  the  coal,  and  it  sometimes  affects  and  cracks 
surface-land  at  much  greater  distances  from  the  workings  than  the  distance  within 
which  the  above  mentioned  second  workings  were  carried  on.  This  action  was  com- 
menced on  the  10th  day  of  September,  1858. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw  such  inferences  from  the  facts 
above  stated  as  a  jury  might  have  drawn,  both  as  to  the  cause  of  the  crack  in  the  floor 
of  the  tank  and  otherwise. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  defendants  are  liable 
on  either  of  the  counts  in  the  declaration.  If  the  Court  shall  be  of  opinion  that  the 
defendants  are  liable  on  the  first  count,  then  final  judgment  is  to  be  given  for  the 
plaintiff  for  the  sum  of  2001.  If  the  Court  shall  be  of  opinion  that  the  defendants  are 
only  liable  on  the  second  count,  then  final  judgment  to  be  given  for  the  plaintiff  for 
the  sum  of  1001.  But  if  the  Court  shall  be  of  a  contrary  opinion,  then  final  judgment 
is  to  be  entered  for  the  defendants. 

Scotland  (Macnamara  with  him),  for  the  plaintiff.  The  [81]  question  which  arises 
upon  the  first  count  depends  on  the  construction  of  the  160th  section  of  the  8  &  9 
Vict.  c.  Ixvi.,  which  extended  the  provisions  of  the  6  Geo.  4,  c.  Ixxix.  and  repealed 
that  Act,  except  its  clause  of  incorporation.  This  is  a  Company  carrying  on  a  noxious 
trade  for  their  own  benefit;  and,  by  the  160th  section  of  the  8  &  9  Vict.  c.  Ixvi.,  the 
legislature,  for  the  protection  of  the  public,  has  subjected  them  to  a  penalty  of  2001. 
if  they  shall  "cause  or  suffer  to  be  conveyed  or  to  flow  into  any  stream,  reservoir, 
aqueduct,  pond  or  place  for  water  &c.,  any  washing,  substance,  or  thing  which  shall 
be  produced  in  making  or  supplying  gas  &c.,  whereby  the  water  therein  shall  be  fouled 
or  corrupted."  The  Company  contend  that  they  are  not  within  that  enactment  unless 
they  have  knowingly  and  wilfully  caused  their  washing  so  to  flow.  But,  looking  at 
the  words  of  the  section,  their  meaning  is  plain ;  and  giving  to  them  the  ordinary 
construction,  at  the  same  time  bearing  in  mind  the  object  and  intention  of  the  enact- 
ment, it  is  clear  that  it  includes  cases  other  than  those  where  the  Company  have 
knowingly  and  wilfully  done  the  prohibited  act.  There  is  no  clause  in  either  Act  of 
parliament  which  requires  the  Company  to  erect  their  gas  tank  in  any  particular 
place,  and  they  selected  the  present  site  after  consulting  an  engineer,  and  knowing 
that  mining  operations  were  going  on  in  the  neighbourhood.  The  words  "sufierto 
flow  "  have  a  meaning  different  from  the  words  "  cause  to  flow."  "  To  suffer  "  means 
"  to  allow,  to  permit,  not  to  hinder : "  Johnson's  Dictionary.  The  Company  ought  to 
have  taken  means  to  prevent  the  water  from  their  tank  percolating  into  the  plaintift^s 
well.  Acts  of  parliament  of  this  kind  are  in  the  nature  of  contracts  between  the 
persons  obtaining  them  and  the  public.  Suppose  this  Company  had  made  a  contract 
in  the  same  terms  as  are  used  in  their  Act,  could  it  be  contended  that  even  inevitable 
[82]  accident  would  have  excused  them?  The  words  "or  shall  do  any  act  to  the 
water  contained  in  any  such  stream  "  &c.  were  intended  to  apply  to  cases  which  the 
previous  words  of  the  section  did  not  include.  The  162nd  section  supports  this  con- 
struction, for  it  imposes  on  the  Company  an  additional  penalty  of  201.  for  each  day 
the  water  shall  continue  to  be  fouled  after  the  expiration  of  twenty-four  hours  from 
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the  time  notice  of  the  offence  has  been  served  on  them.  This  section  having  expressly 
provided  for  cases  where  knowledge  is  requisite,  shews  that  the  160th  section  was 
intended  to  make  the  Company  liable  although  they  did  not  knowingly  commit  the 
offence.  [Pollock,  C.  B.  The  162nd  section  seems  to  subject  them  to  the  penalty, 
wholly  iirespective  of  whether  they  could  obviate  the  fouling  of  the  water  within 
twenty-four  hours.  That  might  lead  to  great  injustice.]  By  the  163rd  section  the 
Company  are  only  liable  to  the  penalty  in  case  they  do  not  effectually  prevent  the 
escape  of  gas  from  their  pipes  within  twenty-four  hours  after  notice.  The  object  of 
the  160th  section  was  to  make  the  Company  insurers  against  accidents  of  this  descrip- 
tion, and  to  protect  the  public  from  the  difficulty  they  would  be  under  if  they  were 
obliged  to  prove  knowledge  on  the  part  of  the  Company.  It  is  further  objected  that, 
as  the  word  "  well"  is  not  found  within  the  160tli  section,  this  case  is  not  within  that 
enactment ;  but  the  words  "  place  for  water "  include  a  well.  (He  then  commenced 
his  argument  upon  the  second  count,  when  the  Court  intimated  their  wish  to  hear  the 
argument  for  the  defendants  upon  the  first  count.) 

Sir  F.  Kelly  (Whately  and  Phipson  with  him),  for  the  defendants.  A  statute 
imposing  a  penalty  ought  to  receive  a  reasonable  construction.  This  is  a  Company 
incorporated  for  the  purpose  of  supplying  an  extensive  neighbourhood  [83]  with  gas. 
It  was  necessary  and  lawful  for  them  to  erect  a  tank  and  fill  it  with  the  gas  washings  ; 
and  they  have  not  only  been  guilty  of  no  negligence,  but  have  constructed  the  tank 
with  proper  materials  and  with  due  care.  The  tank  was  completed  in  1854,  and  was 
used  until  July,  1858,  without  injury  to  any  one.  In  1838  some  mines  had  been 
worked,  and  from  1848  to  1855  the  workings  had  been  brought  to  within  about  sixty 
yards  of  the  tank,  whereby  it  cracked.  The  Company  did  not  "cause  or  suffer"  the 
washings  to  flow  into  the  plaintiff's  well.  The  mischief  arose  from  an  act  unknown  to 
the  Company  and  done  by  a  stranger  over  whom  they  had  no  control — an  act  which, 
if  they  had  foreseen,  they  had  no  power  to  prevent.  [Pollock,  C.  B.  A  person  who 
has  a  right  to  work  his  mines  under  the  tank  is  not  a  stranger :  the  case  of  a  trespasser 
is  different.]  The  word  "suffer"  implies  the  permitting  something  which  might  have 
been  prevented.  Here  the  injury  was  caused  by  an  act  which  the  Company  could 
neither  physically  nor  legally  prevent.  It  would  be  unjust  to  subject  the  Company 
to  a  penalty  when  they  have  carried  on  their  business  in  the  only  way  in  which  it 
was  practicable,  and  have  used  every  precaution.  Suppose  that,  in  order  to  remedy 
the  mischief,  extensive  works  were  required,  and  the  Company  had  given  the  plaintiff 
notice  that  they  could  not  be  completed  for  some  weeks,  would  they  be  liable  to  the 
additional  penalty  under  the  162nd  section?  If  the  tank  had  been  constructed  with 
defective  materials  or  in  an  improper  manner,  that  would  be  a  "  causing  or  suffering  " 
within  the  meaning  of  the  Act ;  but  the  Company  cannot  be  said  to  suffer  that  which 
they  could  not  prevent.  Moreover,  the  6  Geo.  4,  c.  Ixxix.,  s.  63,  contains  the  word 
"well,"  but  that  word  is  omitted  in  the  8  &  9  Vict.  c.  Ixvi.,  s.  160,  and  therefore  it 
may  be  reasonably  inferred  that  the  legislature  meant  to  distinguish  between  the 
effect  of  allowing  this  [84]  obnoxious  liquid  to  flow  into  a  place  where  it  would  be 
visible  to  the  eye,  and  where  it  would  be  underground.  On  this  point  he  referred  to 
Chasemoie  v.  Richards  (2  H.  &  N.  168)  and  Whitehouse  v.  The  Birmingham  Canal 
Company  (27  L.  J.  Exch.  25). 

Scotland,  in  reply,  referred  to  Scott  v.  The  Mayor  of  Manchester  (2  H.  &  N.  204). 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  upon 
the  first  count  of  the  declaration,  though  I  own  I  did  not  come  to  this  conclusion  early 
in  the  aigument.  Generally  speaking,  where  an  offence  cannot  be  committed  unless 
the  mind  goes  along  with  the  act,  the  act  alone  is  not  sufficient  to  render  the  party 
liable.  But  the  8  &  9  Vict.  c.  Ixvi.,  s.  160,  says,  that  if  the  Company  shall  "cause  or 
suffer"  to  flow  into  any  stream  &c.  any  washing  &c.,  they  shall  forfeit  for  every  such 
offence  2001.  Therefore  the  doing  it  at  all,  whether  knowingly  or  not,  is  distinctly 
called  an  offence.  The  clause  is  not  drawn  in  favour  of  the  Company,  but  against 
them,  and  it  is  inserted  for  the  protection  of  the  neighbourhood.  The  162nd  section 
says  that  in  addition  to  that  penalty,  "and  whether  such  penalty  shall  have  been 
recovered  or  not,"  the  Company  shall  forfeit  201.  for  every  day'  the  offence  shall 
continue  after  twenty-four  hours'  notice  to  them ;  thus  assuming  that  the  penalty  may 
have  been  recovered  when  apparently  the  Company  had  no  knowledge  of  the  mischief. 
The  word  "offence"  is  not  used  in  that  section  as  a  crime,  but  it  only  means  an 
"  offensive  act."     Then  the  question  is  whether,  under  the  circumstances  of  this  case, 
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the  Company  are  liable  to  the  peualty  of  2001.  Now,  it  is  distinctly  found  that  the 
flow  of  water  from  the  tank  into  the  plaiu-[85]-tifi"s  well  is  the  injury  complained  of. 
The  crack  in  the  tank  was  discovered  on  the  6th  July,  1858,  and  upon  the  7th  the 
water  found  its  way  into  the  plaintiff's  well.  It  is  not  necessary  to  go  through  the 
facts,  for  I  think  it  was  intended  by  the  160th  section  to  afford  the  public  every 
possible  security.  The  penalty  imposed  is  irrespective  of  the  Company  being  in  any 
way  personally  in  fault.  There  are  circumstances  from  which  it  might  be  argued  that 
the  injury  did  not  arise  from  any  fault  of  the  Company,  but  I  am  by  no  means 
persuaded  that  is  so.  It  is  stated  that  the  land  was  selected  by  an  engineer  on  behalf 
of  the  Company ;  but  why  did  not  they  themselves  ascertain  the  state  of  things  ]  It 
appears  to  me,  upon  the  fair  construction  of  the  clause  in  question  and  the  circum- 
stances of  the  case,  that  the  Company  is  liable.  It  was  argued  that,  as  the  word 
"  well "  is  found  in  one  act  of  pai'liament  and  not  in  the  other,  this  case  is  not  within 
the  latter  Act.  But  the  160th  section  contains  the  words  "any  place  for  water,"  and 
it  would  have  been  superfluous  to  insert  the  word  "  well" ;  for  a  well  is  a  place  where 
water  is  collected  from  underground  streams.  Therefore  this  case  is  within  the 
language  of  the  Act.  For  these  reasons  I  think  that  the  plaintiff  is  entitled  to 
judgment  on  the  first  count  of  the  declaration  :  upon  the  second  I  give  no  opinion. 

Martin,  B.  I  also  think  that  the  plaintiff  is  entitled  to  judgment  on  the  first 
count.  I  concur  with  the  Lord  Chief  Baron  in  the  construction  of  this  act  of  parlia- 
ment. It  is  an  Act  obtained  by  the  Company,  and  for  their  own  benefit.  There  is  a 
provision  that  they  may  lawfully  distribute  amongst  themselves  interest  on  shares 
to  the  amount  of  101.  per  cent.  They  are  authorized  to  establish  works  which  may 
produce  injury  to  the  neighbourhood  from  the  manufacture  of  gas,  and  the  legislature 
has  inserted  this  [86]  provision  for  the  protection  of  the  public.  That  a  "  well "  is 
"a  place  for  water"  there  can  be  no  doubt.  Then  the  Act  says  that  if  the  Company 
shall  at  any  time  "cause  or  suffer"  to  be  conveyed  or  to  flow  into  any  place  for  water 
any  washing  &c.,  they  shall  be  subject  to  a  penalty.  The  legislature  could  not  have 
used  plainer  language  than  by  saying  that  the  Company  shall  not  suffer,  that  is,  they 
shall  take  upon  themselves  the  duty  of  preventing ;  and  if  they  do  not  prevent  they 
shall  be  liable  to  the  penalty.  So  far  from  that  being  unjust,  it  is  most  proper  that 
persons  should  be  protected  in  their  common  law  rights  on  their  own  land.  The 
defendants  are  a  corporation,  and  the  penalty  is  not  imposed  for  an  off'ence  in  the 
sense  of  a  criminal  act ;  the  offence  is  the  doing  a  thing  which  the  legislature  has 
forbidden  to  be  done — an  act  contrary  to  law.  In  constructing  this  statute  we  ought 
to  see  what  the  legislature  really  meant,  and  not  inquire  whether  or  no  it  is  a  penal 
Act.  The  162nd  section  puts  the  matter  beyond  doubt :  it  enacts  that  in  addition 
to  the  penalty,  and  whether  recovered  or  not,  the  Company  shall  forfeit  201.  for  every 
day  the  injury  shall  continue  after  twenty-four  hours'  notice.  It  is  difficult  to  see 
how  the  legislature  could  have  expressed  more  clearly  that  the  Company  shall  be 
insurers  to  the  neighbourhood  against  injury  fiom  their  gas  works.  The  Act  says 
that  if  the  thing  forbidden  occurs  the  Company  shall  be  liable  to  a  penalty  of  2001. ; 
and  after  that,  even- if  the  penalty  has  not  been  recovered,  they  shall  be  liable  to 
another  penalty  of  201.  a  day.  It  may  be  that  several  days  would  elapse  before  the 
injury  is  remedied,  but  nevertheless  the  Act  makes  the  Company  liable  to  the  penalty 
of  201.  a  day. 

Watson,  B.  I  am  entirely  of  the  same  opinion — indeed  J  never  entertained  the 
slightest  doubt  upon  the  subject.  The  Company  is  a  corporation,  which  for  its  own 
benefit  [87]  is  entitled  to  purchase  land  and  erect  works  for  the  purpose  of  lighting 
the  town  of  Birmingham  with  gas.  The  8  &  9  Vict.  c.  Ixvi.  gives  them  certain  powers, 
and  the  object  of  the  160th  section  is  to  preserve  from  pollution  the  water  in  the 
town  of  Birmingham  and  its  neighbourhood — a  most  important  public  benefit.  In 
the  construction  of  this  section,  we  must  read  it  according  to  its  ordinary  meaning, 
unless  that  would  lead  to  some  injustice.  But  so  far  from  that  being  the  case,  not 
only  is  the  clause  most  proper,  but  it  was  evidently  the  object  of  the  legislature  to 
preserve  the  purity  of  waters  in  the  neighbourhood  of  these  works.  As  to  whether 
or  not  there  was  negligence  on  the  part  of  the  Company,  I  give  no  opinion.  Negli- 
gence may  be  either  direct  or  arising  from  circumstances ;  but  here  the  question  is 
whether  there  has  been  an  offence  within  the  meaning  of  the  Act.  It  is  argued  that 
the  Company  were  authorized  to  erect  their  works  in  any  place,  and  that  this  was  an 
accident  for  which  they  are  not  liable.     But  it  seeriis  to  me  that  the  words  in  the 
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1 60th  section  have  been  used  for  the  very  purpose  of  obviating  any  difficulty  of  this 
kind.     The  162nd  section  is  important  as  confirming  this  view. 
Judgment  for  the  plaintiff  on  the  first  count  of  the  declaration. 

Lord  Ward  v.  Lumley.  Jan.  18,  1680. — The  cancelling  a  lease  by  the  mutual 
consent  of  both  parties  does  not  destroy  the  estate  vested  in  the  lessee,  and  the 
lessor  may  therefore  maintain  an  action  of  debt  on  the  demise,  for  the  recovery 
of  the  rent. 

[S.  C.  29  L.  J.  Ex.  322;  8  W.  R.  184;  1  L.  T.  376.  Referred  to,  Shaw  v.  Lomas, 
1889,  59  L.  T.  478 ;  Purchase  v.  Lichfield  Brewery  Company,  [1915]  1  K.  B.  185.  See 
further,  p.  656,  post.] 

Declaration.  That  the  plaintiff  by  deed,  dated  the  6th  May,  a.d.  1856,  let  and 
demised  to  the  defendant  all  that  building  called  "Her  Majesty's  Theatre,"  situate 
in  [88]  the  Haymarket,  in  the  county  of  Middlesex,  for  the  term  of  four  years  and 
nine  calendar  months,  to  be  computed  from  the  25th  day  of  March  then  last  mentioned, 
at  and  under  (amongst  other  rents)  the  rents  following,  that  is  to  say,  the  rent  of 
19341.  14s.  for  the  first  year  of  the  said  term,  and  the  yearly  rent  of  62751.  for  every 
of  the  second,  third  and  fourth  years  of  such  term,  and  the  sum  of  47061.  os.,  for  the 
last  nine  calendar  months  of  the  said  term,  such  rents  to  be  payable  beforehand,  or  one 
quarter  in  advance,  by  four  equal  quarterly  payments  on  each  of  the  first  four  years 
of  the  said  term.  That  after  the  making  of  the  said  deed,  the  defendant  entered  into 
and  upon  the  said  premises,  for  the  said  term,  and  afterwards  and  during  the  said 
term,  to  wit,  on  the  21st  June,  a.d.  1858,  the  sum  of  45691.,  of  the  rent  aforesaid,  for 
three  quarters  then  elapsed,  became  and  was  due  and  owing  from  the  defendant  to  the 
plaintiff,  and  the  same  is  still  in  arrear  and  unpaid. 

Plea.  That  the  said  deed,  by  which  the  plaintiff  demised  the  said  premises  to  the 
defendant,  was  made  between  the  plaintiff  and  the  defendant,  and  was  sealed  with 
the  seal  of  the  defendant ;  and  the  defendant  never  was  in  any  way  liable  to  pay 
to  the  plaintiff'  the  said  Tent  or  any  part  of  it  except  under  and  by  virtue  of  covenants 
made  by  the  defendant  with  the  plaintiff",  and  contained  in  the  said  deed ;  which 
covenants  bound  the  defendant  to  pay  the  said  rent  to  the  plaintiff  at  the  times  and 
upon  the  terms  in  the  declaration  particularly  mentioned ;  and  the  defendant  never 
entered  upon  or  occupied  the  said  premises,  or  any  part  thereof,  except  under  the  said 
deed  so  made  between  the  plaintiff  and  defendant,  and  sealed  with  their  seals  as 
aforesaid,  and  containing  the  said  covenants.  That  after  the  making  of  the  said  deed, 
and  before  this  suit,  the  said  deed  was  and  now  is  wholly  cancelled  by  and  with  the 
assent  of  the  plaintiff  and  of  the  defendant ;  and  also  all  the  estate,  term  and  [89] 
interest  of  the  defendant  in  the  said  premises  was  duly  surrendered  to  the  plaintiff" 
by  act  and  operation  of  law,  after  the  said  rent  became  due  under  the  said  covenants 
as  aforesaid  and  before  this  suit. 

Demurrer  and  joinder  therein. 

Mellish,  in  support  of  the  demurrer.  The  question  is,  whether  the  cancelling  a 
lease  with  the  mutual  consent  of  the  lessor  and  lessee  destroys  all  remedy  for  the 
rent.  It  is  submitted  that  it  does  not.  The  cancelling  a  lease  does  not  operate  as  a 
surrender  of  it.  It  is  conceded  that  the  cancelling  destroys  the  deed  and  avoids  the 
covenants,  but  it  does  not  divest  the  estate.  Actions  founded  on  the  privity  of  contract 
are  gone,  but  actions  founded  on  the  privity  of  estate  remain  so  long  as  the  term 
lasts ;  and  whilst  there  is  a  reversion  in  the  lessor,  the  rent  continues  incidental  to  it. 
Formerly,  a  party  suing  on  a  deed  was  bound  to  make  profert  of  it,  but  if  the  deed 
was  lost  or  destroyed  he  might  plead  the  fact  as  an  excuse  for  profert,  and  give 
evidence  of  the  deed.  At  common  law,  an  assignee  of  the  reversion  might  sue  the 
lessee  in  debt  upon  the  demise,  because  there  was  a  privity  of  estate ;  but  he  could 
not  sue  on  the  covenants,  because  there  was  no  privity  of  contract.  It  is,  indeed, 
said  in  Shep.  Touch,  p.  70,  that  if  "  a  deed  be  delivered  up  to  the  party  that  is  bound 
by  it  to  be  cancelled,  and  it  be  so ;  or  if  he  that  hath  the  deed  doth  by  agreement 
between  him  and  the  other  cancel  the  deed ;  by  either  of  these  means  the  deed  is 
become  void."  Also  in  Com.  Dig.  tit.  "Fait"  (F.  2),  it  is  said,  "  So,  if  the  seal  of  any 
deed  be  broken  off,  the  deed  shall  be  void.  So,  if  A.  and  B.  by  deed  covenant  jointly 
with  divers  persons,  and  the  seal  of  one  be  broken  off,  the  whole  deed  shall  be  void  : 
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5  Co.  23  a."  But  those  are  cases  of  bonds  or  covenants  to  pay  a  sum  of  money  : 
where  [90]  an  estate  has  actually  passed  by  a  deed,  the  cancelling  the  deed  will  not 
divest  it.  In  Bolton  v.  The  Bishop  of  Carlisle  (2  H.  Black.  260,  263),  Eyre,  C.  J.,  said, 
"  I  hold  clearly  that  the  cancelling  a  deed  will  not  divest  propert}'  which  has  once 
vested  by  transmutation  of  possession  ;  and  I  would  go  further,  and  say  that  the  law 
is  the  same  with  respect  to  things  which  lie  in  grant."  Roe  d.  Tlie  Earl  of  Berkeley  v. 
The  Archbishop  of  York  (6  East,  86),  Ferrott  v.  Ferrott  (14  East,  423)  and  Doe  d.  Leiois 
v.  Bingham  (4  B.  &  Aid.  672)  are  also  authorities  that  the  cancelling  a  deed  does  not 
divest  the  property  conveyed  by  it.  Here  the  action  is  founded  on  the  privity  of 
estate,  which  is  quite  independent  of  the  contract  which  the  parties  entered  into  by 
the  lease.  The  Earl  of  Falmouth  v.  Roberts  (9  M.  Sz  W.  469).  Notwithstanding  the 
cancelling  of  the  lease,  it  may  be  given  in  evidence  to  shew  that  the  estate  passed : 
Tlie  Agricultural  Cattle  Insurance  Company  v.  Fitzgerald  (16  Q.  B.  432).  Under  the  old 
system  of  pleading,  "nil  debet"  was  a  good  plea  to  an  action  for  rent  reserved  upon 
a  lease  by  deed  :  (Vilson,  of  the  Middle  Temple  versus  &c.  (Hard.  332) ;  and  the  reason 
given  is  that  the  demise  is  the  foundation  of  the  action,  and  the  deed  is  only  evidence 
of  the  demise :  Warren  v.  Consett  (8  Mod.  107).  In  Atty  v.  Farish  (1  Bos.  &  P.  N.  R. 
104),  Sir  J.  Mansfield,  C.  J.,  stated  that  the  case  of  debt  for  rent  was  an  exception  to 
the  general  rule  that,  if  a  contract  be  entered  into  by  deed,  the  deed  must  be  declared 
upon  ;  and  he  said,  "that  exception,  however,  seems  to  have  proceeded  on  the  ground 
that  by  the  demise  an  interest  has  passed  in  the  land."  In  1  Wms.  Saund.  276,  note, 
it  is  said,  "  The  distinction  is  that  where  a  lease  for  years  by  indenture  is  the  gist  and 
[91]  foundation  of  the  action,  as  where  debt  or  covenant  is  brought  upon  any  covenant 
contained  therein,  it  is  necessary  to  state  the  demise  to  have  been  by  deed  :  Southwel 
v.  Brown  (Cro.  Eliz.  571) ;  and  to  set  out  so  much  thereof  as  is  sufficient  to  support  the 
action  and  no  more :  Elliott  v.  Blake  (1  Lev.  88),  Dundas  v.  Loi-d  Weymo^ith  (Cow p. 
665),  Frice  v.  Fletcher  (Cowp.  727) ;  but  where  such  lease  is  but  inducement  to  the 
action,  it  is  only  necessary  to  state  generally  that  the  lessor  demised  the  premises  for 
a  certain  term,  without  saying  it  was  by  indenture.  .  .  .  So,  in  debt  for  rent  on  a 
demise  by  indenture,  it  is  is  not  necessary  to  declare  that  it  was  by  indenture  ;  but 
'quod  cum  dimisisset'  generally  is  sufficient."  Again,  in  1  Wms.  Saund.  241  e.,  note, 
it  is  said,  "  An  assignee  of  a  reversion  may  also  have  an  action  of  debt  for  rent  against 
the  lessee,  and  the  action  being  founded,  not  upon  any  privity  of  contract,  but  upon 
privity  of  estate  only,  is  local.  The  action  of  debt  lay  for  the  assignee  of  the  reversion 
at  common  law,  for  the  rent  being  incident  to  the  reversion,  and  the  lessee  being  in 
possession  of  the  land  and  in  the  perception  of  the  profits,  the  law  therefore  created 
such  a  privity  between  them  as  would  support  this  action  for  the  rent :  5  Hen.  7, 
18  b.,  19  a. ;  Bro.  Dette,  141 ;  1  Rol.  Abr.  591  (B.),  pi.  2  ;  Walker's  case  (3  Co.  22) ; 
Glover  v.  Cope  (4  Mod.  81);  Barker  v.  Damer  (3  Mod.  337)."  These  authorities  shew 
that  this  action  is  not  founded  on  the  deed,  but  on  the  demise  ;  and  that  though  the 
cancelling  a  deed  will  annul  all  actions  in  which  it  is  necessary  to  declare  upon  the 
deed  itself,  yet  the  cancelling  does  not  divest  the  estate  of  a  lessee,  or  destroy  the 
lessor's  right  of  action  for  the  rent,  which  is  founded  on  the  privity  of  estate  and  not 
on  the  privity  of  contract. 

[92]  Maude,  in  support  of  the  plea.  The  plea  affords  the  same  answer  to  this 
declaration  as  it  would  if  pleaded  to  a  declaration  on  the  covenants  in  the  lease.  The 
argument  on  the  other  side  assumes  that  there  are  two  contracts,  viz.  a  contract  by  the 
covenants  and  a  contract  upon  the  demise.  But  there  is  only  one  contract,  and  it  is 
mere  matter  of  form  whether  the  action  is  debt  on  the  demise  or  covenant  on  the 
lease.  It  is  admitted  that  to  an  action  of  covenant  it  would  be  a  good  plea  that  the 
deed  was  cancelled  by  mutual  consent  of  the  lessor  and  lessee,  and  there  is  no  sub- 
stantial difference  because  the  plaintiff  has  chosen  to  adopt  one  form  of  action  rather 
than  the  other.  The  cancelling  the  lease  has  destroyed  the  contract.  [Martin,  B. 
The  estate  is  not  divested,  and  the  action  lies  in  consequence  of  the  rent  being 
incidental  to  the  estate  which  still  exists.]  As  a  general  rule,  wherever  an  action  is 
founded  on  a  deed,  the  deed  must  be  declared  on ;  the  only  exception  being  that  of 
debt  for  rent :  1  Wms.  Saund.  27  a. ;  but  in  that  case  the  deed  is  used  as  evidence  of 
the  demise.  The  deed  is  therefore  relied  on  as  the  foundation  of  the  right  sought  to 
be  enforced,  and  by  its  cancellation  it  is  equally  void  as  if  it  had  been  altered  in  a 
material  part:  Figot's  case  (11  Co.  27  a.),  Davidson  v.  Cooper  (11  M.  &  W.  778).  The 
only  qualification  of  the  law  that  a  deed  is  rendered  void  by  erasure  is  where  a  deed 
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is  not  necessary  to  pass  the  interest.  In  Miller  v.  Manwaring  (Cro.  Car.  397)  the 
question  arose  whether  an  erasure  in  a  lease,  after  it  was  sealed  and  delivered,  avoided 
it :  Jones,  J.,  and  Berkley,  J.,  held  that  the  deed  was  void,  but  the  lease  was  good  : 
"  and  as  to  that  took  a  difference  when  an  esta,te  ioseth  its  essence  by  a  deed,  viz. 
where  it  may  not  have  an  essence  without  a  deed,  as  a  lease  by  a  corporation,  or  of 
tithes,  or  grant  of  a  rent  [93]  charge,  or  such  like,  if  the  deed  be  rased  after  delivery 
it  determines  the  estate  and  makes  it  void  ;  but  when  the  estate  may  have  essence 
without  a  deed,  then  although  it  be  created  by  a  deed,  and  the  deed  is  after  rased  by 
the  party  himself  or  a  stranger,  that  shall  not  destroy  the  estate,  although  it  destroys 
the  deed."  But  Croke,  J.,  said,  "  that,  forasmuch  as  it  is  a  lease  by  the  deed,  it  is  a 
contract  by  the  deed,  and  the  party  himself  who  hath  the  interest  by  the  deed  rasing 
that  deed,  he  determines  the  deed  and  his  interest  by  this  voluntary  act,  as  if  he  had 
surrendered."  This  is  a  lease  which,  by  the  8  &  9  Vict.  c.  106,  s.  3,  would  be  void 
unless  made  by  deed.  Then,  the  deed  being  cancelled,  there  is  an  end  of  the  contract, 
and  this  action  cannot  be  maintained,  for  debt  lies  only  upon  a  contract :  Coote's 
Landlord  and  Tenant,  p.  490.  In  1  Smith's  Lead.  Cas.  p.  724,  note,  it  is  said  that, 
in  The  Earl  of  Falmouth  v.  Thomas  (9  M.  &  W.  469),  "the  instrument  given  in  evidence 
does  not  appear  to  have  operated  specifically  as  an  agreement  upon  the  terms  of  the 
existing  tenancy  ;  it  did  not  contain  the  contract  which  the  plaintiff  sought  to  enforce ; 
it  was  only  part  of  the  evidence  to  prove  that  such  a  contract  existed,  though  not  in 
writing ;  as  such  evidence,  only  that  part  of  the  written  instrument  which  stated  the 
mode  of  tillage  was  mateiial,  and  that  part  had  not  been  altered."  On  that  ground 
the  case  is  distinguishable  from  the  present.  Powell  v.  Divett  (1.5  East,  29)  was  the 
case  of  a  bought  note,  to  which  a  new  term  was  added  by  the  vendor's  broker  without 
the  consent  of  the  vendee. 

Martin,  B,  We  are  all  of  opinion  that  the  plea  is  bad.  AVhen  a  man  demises 
land  for  a  term  of  years,  reserving  to  himself  a  rent,  the  effect  of  it  is  to  create  two 
estates,  viz.  the  estate  of  the  lessee,  and  the  reversion  of  the  lessor,  and  [94]  the 
rent  is  incident  to  the  reversion.  When  the  day  of  payment  arrives,  the  rent  still 
remains  annexed  to  the  reversion.  Here,  the  question  is  whether  the  simply  cancel- 
ling a  lease  destroys  the  lessor's  right  of  action  for  the  recovery  of  the  rent.  I  am  of 
opinion  that  it  does  not,  because  the  cancelling  a  lease  does  not  destroy  the  estates 
already  vested  or  their  incidents. 

Watson,  B.  I  am  of  the  same  opinion.  Where  the  contract  arises  from  the  deed 
itself,  and  the  deed  is  destroyed,  no  action  can  be  maintained  in  respect  of  it.  But 
this  case  is  very  different,  for  here,  upon  the  execution  of  the  deed,  there  passed  from 
the  lessor  to  the  lessee  an  estate  which  was  not  affected  by  the  cancellation  of  the 
lease.  The  lessee  holds  the  estate  subject  to  the  rent  which  is  incident  to  the  rever- 
sion in  the  lessor.  According  to  the  argument  for  the  defendant,  he  may  hold  the 
estate  without  payment  of  rent.  But  the  authorities  are  clear  that  the  cancelling  a 
deed  does  not  divest  the  estate  of  the  lessee,  or  deprive  the  lessor  of  his  right  of  action 
upon  the  demise. 

Martin,  B.,  added — The  Lord  Chief  Baron,  who  has  left  the  Court,  requested 
me  to  say  that  he  is  of  the  same  opinion. 

Judgment  for  the  plaintiff. 

[95]  CuMMiNG  V.  Shand,  Registered  Public  Officer  of  the  Royal  Bank  of  Liverpool. 
Jan.  13,  1860. — C,  a  merchant,  who  received  consignments  of  goods  from  abroad, 
was  accustomed  to  deliver  to  a  Bank,  where  he  kept  an  account,  the  bills  of 
exchange  drawn  on  him  against  such  consignments,  together  with  the  bills  of 
lading.  The  Bank  paid  the  bills  of  exchange  and  placed  the  amount  to  C.'s 
account,  and  they  handed  over  the  bills  of  lading  to  a  broker  on  receiving  his 
undertaking  to  repay  the  amount  of  the  bills  of  exchange  out  of  the  proceeds  of 
the  goods  when  sold.  On  these  occasions,  if  the  sum  so  placed  to  C.'s  debit  was 
taken  as  an  actual  debit,  his  account  was  overdrawn,  but  if  that  sum  was  not 
regarded  there  was  a  balance  in  his  favour.  C.  was,  nevertheless,  allowed  to 
draw  against  his  cash  account  as  if  the  amount  advanced  had  not  been  placed  to 
his  debit.  At  length,  some  goods  remaining  unsold,  and  the  market  price  having 
gone  down,  the  Bank  refused  to  pay  a  check  drawn  by  C,  whereupon  he  brought 
an  action.     Held,  that  it  was  properly  left  to  the  jury  to  say  whether  the  course 
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of  dealing  between  C.  and  the  Bank  was  on  the  footing  that  he  was  to  be  allowed 
to  draw  against  the  cash  part  of  his  account,  and  that  the  sums  guaranteed  by 
the  broker  were  not  to  be  taken  into  account  against  him,  unless  the  goods  failed 
to  satisfy  them ;  or  whether  the  Bank  was  merely  in  the  habit  of  indulging  him 
by  allowing  him  to  overdraw  his  account ;  and  if  the  former,  that  C.  was  entitled 
to  a  reasonable  notice  that  the  Bank  declined  to  continue  that  course  of  dealing. 

[S.  C.  -29  L.  J.  Ex  129  ;  8  W.  R.  182  ;  1  L.  T.  300.     Distinguished,  Gamett  v.  M'Kewan, 

1872,  L.  K.  8  Ex.  13.] 

Declaration.  That  before  and  at  the  time  of  the  committing  of  the  grievances, 
&c.,  the  plaintiff'  was  a  customer  of,  and  kept  an  account  with,  the  said  Bank ;  and 
the  said  Bank  before  and  at  those  times  was  and  acted  as  the  banker  of  the  plaintiff, 
for  reward  and  commission  to  the  said  Bank  in  that  behalf,  upon  the  terms  then 
agreed  upon  and  understood  between  the  plaintiff'  and  the  said  Bank,  that  as  to  each 
check  drawn  by  the  plaintiff"  on  the  said  Bank,  the  same  check  should,  on  presentation 
at  the  said  Bank,  be  paid  by  the  said  Bank,  if  at  the  time  of  such  presentation  the 
said  Bank  should  have  sufficient  available  funds  of  the  plaintiff"  to  pay  the  amount  of 
such  check.  Averments  :  that  the  plaintiff"  drew  a  certain  check  on  the  said  Bank  for 
1991.  10s.,  and  that  such  check  was  afterwards  presented  at  the  said  Bank  for  payment ; 
and  although,  at  the  time  of  such  presentation  the  said  Bank  had  sufficient  available 
funds  of  the  plaintiff  to  pay  the  amount  of  such  check,  yet  the  said  check  was  not 
paid  by  the  said  Bank,  and  payment  thereof  was  wholly  refused.  By  means  whereof 
the  plaintiff  was  deprived  of  the  benefit  of  the  amount  of  such  check  and  injured  in 
his  mercantile  credit,  &c. 

[96]  Pleas.  First:  that  the  plaintiff  was  not  a  customer  of  the  said  Bank  upon 
the  terms  aforesaid.  Secondly  :  that  the  defendants'  Bank  had  not  sufficient  available 
funds  of  the  plaintiff  to  pay  the  said  amount.     Issues  thereon. 

At  the  trial,  before  Willes,  J.,  at  the  Liverpool  Winter  Assizes,  the  following  facts 
appeared  : — The  plaintiff  was  a  merchant  at  Liverpool,  who  was  in  the  habit  of  receiv- 
ing consignments  of  cargoes  from  Trinidad,  against  which  bills  of  exchange  were 
drawn  upon  him,  which  he  accepted.  For  some  time  past  he  had  an  account  with 
the  Royal  Bank  of  Liverpool.  By  arrangement  between  him  and  the  Bank  he  delivered 
to  them  the  bills  of  exchange  with  the  bills  of  lading  annexed,  and  the  Bank  paid  the 
bills  debiting  him  with  the  amount ;  and  they  handed  over  to  his  broker  the  bills  of 
lading,  on  receiving  the  broker's  undertaking  to  pay  the  amount  of  the  bills  out  of 
the  proceeds  of  the  goods  when  sold.  Notwithstanding  the  balance  was  against  the 
plaintiff,  until  the  brokers  reimbursed  the  Bank,  he  was  allowed  to  draw  on  his  account 
current,  as  if  the  amount  advanced  on  the  bills  had  not  been  placed  to  his  debit.  For 
this  accommodation  the  Bank  charged  a  commission.  In  July,  1859,  twenty  puncheons 
of  rum  were  consigned  to  the  plaintiff  from  Trinidad,  against  which  bills  of  exchange, 
drawn  upon  him  for  19001.,  were  forwarded  with  the  bills  of  lading  attached.  The 
plaintiff  accepted  the  bills  of  exchange  and  delivered  them  to  the  Bank  together  with 
the  bills  of  lading.  The  Bank  paid  the  bills  of  exchange,  which  were  then  cancelled, 
and  debited  the  plaintiff  with  the  amount.  They  handed  the  bills  of  lading  to  the 
broker  on  receiving  his  guarantee  to  repay  the  sum  advanced  when  the  rum  was  sold. 
On  the  12th  August,  if  the  19001.  was  taken  as  an  actual  debit  against  the  plaintiff, 
his  account  was  overdrawn,  but,  if  this  item  was  excluded,  there  was  a  balance  in  his 
favour  of  2001.  The  rum  was  [97]  not  at  that  time  sold,  and  the  market  price  having 
gone  down,  the  Bank,  without  giving  any  notice  to  the  plaintiff,  refused  to  pay  a  check 
drawn  by  him  on  the  12th  of  August  for  1991.,  whereupon  he  brought  the  present 
action. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  course  of  dealing  between 
the  plaintiff  and  the  Bank  was  on  the  footing  that  he  was  to  be  allowed  to  draw  against 
the  cash  part  of  his  account,  and  that  the  sums  guaranteed  by  the  broker  were  not  to 
be  brought  into  account  against  him  unless  the  goods  failed  to  satisfy  them  ;  or  whether 
the  Bank  was  merely  in  the  habit  of  indulging  him  by  allowing  him  to  overdraw  his 
account;  and  his  Lordship  told  the  jury  that  if  they  came  to  the  conclusion  that  the 
course  of  business  between  the  plaintiff  and  the  Bank  was  that  he  was  allowed  to  draw 
checks  without  reference  to  the  sum  so  placed  to  his  debit,  the  Bank  was  bound  to  give 
him  a  reasonable  notice  that  they  declined  to  continue  that  course  of  dealing.  The  jury 
having  found  a  verdict  for  the  plaintiff". 
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Wilde  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  The  Bank  was 
not  bound  to  pay  the  check,  for  when  it  was  drawn  the  plaintiff"  was  their  debtor.  No 
doubt,  they  had  been  in  the  habit  of  allowing  the  plaintiff  to  overdraw  his  account,  but 
that  was  an  indulgence  which  the  Bank  had  the  right  to  discontinue  at  any  time. 
Suppose  the  Bank  had  been  in  the  habit  of  accepting  bills  for  the  accommodation  of 
the  plaintiff,  might  they  not  refuse  to  do  so  any  longer,  although  they  had  given  no 
notice  to  that  effect?  The  circumstance  of  a  banker  having  allowed  a  customer  to 
overdraw  his  account  is  no  evidence  of  a  course  of  dealing  between  them,  so  as  to 
impose  on  the  banker  the  duty  of  honouring  the  customer's  checks,  notwithstanding 
the  balance  of  account  is  against  him. 

[98]  Pollock,  C.  B.  I  am  of  opinion  that  the  case  was  properly  left  to  the  jury. 
No  doubt,  if  a  person  has  been  accustomed  to  accept  bills  for  the  accommodation  of 
anothei',  he  may  refuse  to  do  so  any  longer ;  for  there  is  no  tenancy  of  a  man's  credit 
which  requires  any  time  to  put  an  end  to  it.  But  that  is  not  the  case  where  a  course 
of  dealing  has  prevailed,  and  value  has  been  given  for  the  accommodation.  It  makes 
no  dirierence  whether  the  one  party  is  a  factor  or  a  banker,  if  the  circumstances  are 
such  as  to  justify  the  other  in  drawing  though  he  has  not  a  cash  credit,  he  is  entitled 
to  do  so  until  he  has  notice  that  the  accommodation  is  discontinued.  The  question 
then  is,  whether  there  was,  between  the  plaintiff  and  the  Bank,  a  course  of  business 
which  could  not  be  put  an  end  to  without  a  reasonable  notice.  It  seems  to  me  that^ 
there  is  no  objection  to  the  mode  on  which  the  case  was  left  to  the  jury,  and  that  they 
have  arrived  at  a  proper  conclusion. 

Martin,  B.  I  am  of  the  same  opinion.  The  rule  is  moved  for  on  the  ground  of 
misdirection ;  but  I  do  not  see  how  it  was  possible  for  the  learned  Judge  to  lay  down 
more  clearly  what  was  the  right  question  for  the  jury. 

Watson,  B.     I  am  of  the  same  opinion. 

Channell,  B.  I  also  think  that  there  ought  to  be  no  rule.  The  case  is  susceptible 
of  two  views :  either  that  the  plaintiff  was  to  be  allowed  to  draw,  as  if  the  advances 
had  not  been  made,  or  that  while  the  securities  remained  unrealized  the  advances 
should  stand  as  a  debit  item  in  his  account.  The  learned  Judge  did  not  express  an 
opinion ;  but  left  it  to  the  jury  to  deal  with  the  evidence  and  say  what  the  course  of 
dealing  was. 

Rule  refused. 

[99]  Myers  and  Another  v.  Rawson.  Jan.  18,  1860.~A  scire  facias  may  be 
issued  against  the  individual  members  of  an  Industrial  and  Provident  Society, 
after  judgment  recovered  against  the  registered  officers  or  trustees,  under  the 
17  &  18  Vict.  c.  25. 

[S.  C.  29  L.  J.  Ex.  217;  8  W.  R.  417  ;  1  L.  T.  405.  Referred  to.  Dean  v.  Mellard, 
1863,  15  C.  B.  (N.  S.)  19  ;  In  re  West  London  and  General  Permanent  Benefit  Building 
Society,  [1894]  2  Ch.  369.] 

Scire  facias.  The  declaration  set  out  the  writ  which  recited  that  the  plaintiffs,  by 
the  judgment  of  the  Court  of  Exchequer,  recovered  against  J.  Bennett,  J.  Pollard  and 
W.  Walker,  then  being  the  registered  trustees  of  a  Society,  called  "The  Bradford 
District  Industrial  Flour  Mill  Society,"  formed  and  established  after  the  passing  and 
under  the  provisions  of  "The  Industrial  and  Provident  Societies  Act,  1852,"  and  on 
behalf  of  which  Society  no  registered  officer  had  or  has  been  appointed  to  be  sued, 
pursuant  to  the  said  statute,  the  sum  of  1011.  19s.  lOd.,  whereof  the  said  J.  Bennett, 
J.  Pollard  and  W.  Walker,  as  such  registered  trustees  as  aforesaid  for  and  on  behalf 
of  the  said  Society,  pursuant  to  the  said  statute,  were  convicted  :  that  on  the  12th  day 
of  April,  1859,  execution  on  the  said  judgment  was  duly  issued  out  of  the  said  Court 
against  the  property  and  effects  of  the  said  Society,  but  that  there  could  not  be  found 
sufficient,  or  any  property  and  effects  of  the  said  Society,  whereon  to  levy  such  execution, 
or  any  part  thereof,  although  a  reasonable  time  for  that  purpose  had  long  since  elapsed  : 
that  the  defendant  was  at  the  time  when  the  debt  for  and  in  respect  of  which  the  said 
action  was  commenced  was  contracted,  and  when  the  said  judgment  \vas  obtained,  and 
thence  and  hitherto  has  been  and  still  is  a  member  of  the  said  Society  :  that  although 
judgment  was  thereupon  given,  yet  execution  of  the  damages  aforesaid  still  remains 
to  be  made  to  the  plaintiffs.     The  writ  then  proceeded,  ia  the  usual  form,  to  command 
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the  defendant  to  appear  in  the  Court  of  Exchequer,  to  shew  cause  why  the  plaintiff 
ought  not  to  have  execution  against  him  for  the  said  sum  of  1011.  19s.  lOd. 
Demurrer  and  joinder  therein. 

[100]  Mellish  argued  in  support  of  the  demurrer  (Jan.  16).    The  question  ia  whether 
a  creditor,  who  has  obtained  a  judgment  against  the  registered  officers  or  trustees  of 
an  Industrial  and  Provident  Society,  can  proceed  by  scire  facias  against  the  individual 
members.     The  17  &  18  Vict.  c.  25,  recites  the  "Industrial  and  Provident  Societies 
Act,  1852,"  which  applied  to  societies  constituted  under  that  Act  the  laws  relating  to 
Friendly  Societies :  it  also  recites  that  "  it  is  expedient  to  vary  the  provisions  of  such 
laws  in  relation  to  Societies  registered  under  the  Act  aforesaid,  so  far  as  concerns  the 
manner  in  which  legal  proceedings  shall  be  carried  on  in  any  matter  concerning  any 
such  Society."     Then,  by  section  1  :  "  No  suit  or  proceeding  shall  be  commenced  or 
prosecuted  by  or  against  the  trustees  of  any  Society  registered  under  the  Industrial 
and  Provident  Societies  Act,  1852,  except  in  the  case  hereinafter  provided;  but  all 
suits  and  proceedings,  whether  at  law  or  in  equity,"  &c.,  "by  or  on  behalf  of  any  such 
Society,  against  any  person  or  persons,"  &c.,  "  whether  members  or  not  of  such  Society, 
shall  be  commenced  and  prosecuted  in  the  name  of  one  of  the  two  officers  for  the  time 
being  appointed  to  sue  and  be  sued  on  behalf  of  such  Society,  and  registered  in  pursu- 
ance of  the  directions  for  such  appointment  and  registration  respectively  hereinafter 
contained ;  and  all  suits  and  proceedings,  whether  at  law  or  in  equity,  by  or  on  behalf 
of  any  person  or  persons,"  &c.,  "  whether  or  not  members  of  such  Society,  against  such 
Society,  shall  be  commenced  and  prosecuted  against  such  officers,  and  if  there  shall  be 
no  such  officer  for  the  time  being,  then  against  the  trustees  of  the  said  Society."     By 
section  4,  no  action,  suit,  or  proceeding  shall  be  abated  by  the  death,  resignation,  or 
removal  of  such  officer.     By  section  5,  all  judgments  obtained  in  any  such  actions, 
suits,  or  other  proceedings,  against  such  officer  or  member  "shall  have  the  same  effect 
against  the  property  [101]  and  effects  of  such  Society  as  if  such  judgments  had  been 
obtained  in  suits  or  proceedings  against  the  trustees  of  such  Society,  and  execution 
shall  be  issued  thereon  accordingly."     Therefore,  by  that  section,  if  a  judgment  is 
obtained  against  the  registered  officers,  or  if  no  such  officer,  against  the  trustees,  the 
execution  shall  be  against  the  property  and  effects  of  the  Society.     The  6th  section 
goes  on  to  say,  that  notwithstanding  the  bankruptcy,  insolvency,  or  stopping  payment 
of  any  officer  or  member  of  the  Society,  the  property  and  effects  of  such  Society  shall 
be  liable  to  execution.     The  Act  contains  no  provision  that  if  a  creditor  cannot  obtain 
satisfaction  of  his  judgment  by  execution  against  the  property  and  effects  of  the  Society, 
he  may  have  execution  against  the  members.     Then  can  such  a  provision  be  implied  1 
The  power  to  sue  and  be  sued  as  a  quasi  corporation,  raises  no  implication  that  execu- 
tion may  issue  against  the  members  of  the  Society.     All  the  statutes,  beginning  with 
the  Banking  Copartnership  Act  (7  Geo.  4,  c.  46),  which  enable  companies  to  sue  and  be 
sued  in  the  name  of  their  public  officer,  contain  an  express  provision  that  execution 
may  issue  against  the  members  of  the  Company.     In  the  absence  of  such  a  clause  none 
can  be  implied.     The  plaintiffs  rely  on  the  15  &  16  Vict.  c.  31,  which  legalized  the 
formation  of  Industrial  and  Provident  Societies.     The  1st  section  enables  any  number 
of  persons  to  establish  a  Society,  for  the  purpose  of  raising,  by  subscriptions  of  its 
members,  a  fund  for  attaining  any  object  authorised  by  the  laws  with  respect  to 
Friendly  Societies,  by  carrying  on  in  common  any  trade.     By  the    11th  section, 
"Nothing  in  this  or  the  said  recited  Act  (13  &  14  Vict.  c.  115),  shall  be  construed  to 
restrict  in  anywise  the  liability  of  the  members  of  any  Society  established  under  or 
by  virtue  of  this  Act,  or  claiming  the  benefit  thereof,  to  the  lawful  debts  and  engage- 
ments of  such  Society :  Provided  always,  that  no  person  shall  be  liable  for  the  debts 
or  engagements  of  any  such  Society  after  the  expiration  of  [102]  two  years  from  his 
ceasing  to  be  a  member  of  the  same."     If,  indeed,  that  enactment  had  been  contained 
in  the  same  Act  which  empowers  the  Society  to  sue  and  be  sued  in  the  name  of  their 
registered  officers  or  trustees,  the  case  might  have  been  different.     At  common  law 
those  persons  only  could  be  sued  who  were  members  of  the  Society  at  the  time  the 
contract  was  made ;  and  if  the  property  of  the  Society  was  seized  execution  could 
only  be  levied  to  the  extent  of  the  interest  of  those  persons.     Then  the  17  &  18  Vict, 
c.  25,  makes  the  Society  so  far  a  corporation  that  a  judgment  against  their  registered 
officers,  or  trustees,  operates  against  the  entire  property  and  effects  of  the  Society, 
but  that  does  not  authorize  an  execution  against  the  members.     The  Friendly  Societies 
Act,  13  &  14  Vict.  c.  115,  does  not  contain  any  provision  enabling  such  Society  to  sue 
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and  be  sued  in  the  name  of  a  public  officer ;  it  only  vests  the  property  of  the  Society 
in  trustees  and  enables  them  to  sue  and  be  sued  in  respect  of  such  property  :  sect.  1 3. 
That  Act  never  contemplated  that  such  Societies  would  contract  debts ;  but  only  that 
they  should  collect  subscriptions  and  deal  with  ready  money. 

Field,  in  support  of  the  declaration.  An  action  for  goods  supplied  to  an  Industrial 
and  Provident  Society  cannot  be  maintained  against  an  individual  member,  but  it 
must  be  brought  against  the  registered  officers  or  the  trustees  of  the  Society  :  Burton 
V.  Tannahill  (-5  E.  &  B.  797).  Then,  in  what  way  can  the  liability  of  the  members  be 
enforced  except  by  scire  facias "?  In  Burton  v.  Tannahill  (5  E.  &  B.  797),  Crompton,  J., 
in  the  course  of  the  argument  said  :— "  Why  may  not  there  be  an  action  against  the 
officers,  and  then  a  proceeding  against  the  individuals  to  obtain  the  fruits  of  the  judg- 
ment? .  .  .  That  seems  the  very  object  of  the  enactments."  These  Societies  are 
not  a  corporation,  but  an  aggregation  of  indi-[103]-viduals  on  whom  the  legislature 
has  conferred  certain  privileges.  The  11th  section  of  the  1.5  &  16  Vict.  c.  31,  says, 
that  nothing  in  that  Act  shall  be  construed  to  restrict  the  liability  of  the  members  to 
the  lawful  debts  and  engagements  of  the  Society.  At  the  time  that  Act  passed  the 
members  were  individually  liable,  and  even  if  the  11th  section  had  not  been  inserted 
they  would  have  remained  liable.  The  17  &  18  Vict.  c.  25,  only  substituted  a  more 
convenient  mode  of  proceeding.  Inasmuch  as  they  are  a  fluctuating  body  there  was 
difficulty  in  suing  them,  and  therefore  the  legislature,  while  it  abstained  from  making 
them  a  corporation,  provided  a  more  easy  remedy  by  which  creditors  might  enforce 
their  rights  in  a  Court  of  justice. 

Mellish,  in  reply.  The  registered  officers,  or  trustees,  represent  the  persons  who 
are  members  of  a  Society  at  the  time  the  action  is  brought ;  and  they  may  be  different 
persons  from  those  who  were  members  at  the  time  of"  the  contract.  At  common  law 
a  creditor  could  only  have  execution  against  the  property  of  those  persons  who  were 
members  at  the  time  of  the  contract.  The  17  &  18  Vict.  c.  25,  makes  these  Societies 
quasi  corporations  to  this  extent,  that  a  creditor  may  take  in  execution  the  property 
of  the  members  at  the  time  of  execution  executed,  whether  they  were  members  or  not 
at  the  time  of  the  contract.  Therefore  the  statute  having  created  a  new  liability,  the 
remedy  must  depend  on  its  provisions.  [Martin,  B.  The  13th  section  of  the  1 3  &  14 
Vict.  c.  115,  seems  directed  to  actions  in  respect  of  the  property  of  the  Society,  and 
does  not  relate  to  contracts.  The  1 1th  section  of  the  15  &  16  Vict.  c.  31,  contemplates 
that  the  Society  will  contract  debts ;  and  it  enacts  that  the  liability  of  the  members 
to  the  debts  of  the  Society  shall  not  be  in  anywise  restricted.  Then  comes  the  17  &  18 
Vict.  c.  25,  which  recites  that  it  is  expedient  to  vary  the  provisions  of  the  laws  relating 
to  Friendly  Societies  [104]  in  relation  to  Societies  registered  under  the  15  &  16  Vict, 
c.  31,  so  far  as  concerns  the  manner  in  which  legal  proceedings  shall  be  carried  on. 
Therefore  the  17  &  18  Vict.  c.  25,  assumes  that  there  was  some  provision  with  respect 
to  the  mode  in  which  legal  proceedings  were  to  be  carried  on  against  these  Societies ; 
and  then,  by  section  1,  it  directs  that  all  suits  and  proceedings  at  law  or  in  equity 
shall  be  commenced  and  prosecuted  against  the  registered  officers,  or  if  no  officer  is 
appointed  against  the  trustees.  So  that  the  liability  of  the  members  being  in  no  way 
restricted,  there  is  no  mode  of  getting  at  them  except  by  scire  facias.]  Where,  under 
the  powers  given  by  certain  acts  of  parliament,  a  director  of  a  mining  Company  was 
sued  and  judgment  recovered  against  him  in  an  action  for  work  done  for  the  Company, 
it  was  held  that  the  Court  had  no  power  to  order  execution  to  issue  against  him,  the 
statutes  in  question  not  making  such  a  director  personally  liable  :  Harrison  v.  Timmins 
(4  M.  &  W.  510).  The  7  Wm.  4  and  1  Vict.  c.  73,  which  enables  the  Crown  by  letters 
patent  to  grant  to  any  Company  the  privilege  of  suing  and  being  sued  in  the  name  of 
an  officer  of  the  Company,  contains  a  provision  that  judgments  against  such  officer 
shall  have  the  same  effect  against  the  persons,  property,  and  effects  of  the  individual 
existing  or  former  members,  as  if  such  judgments  had  been  obtained  against  the  Com- 
pany :  .sect.  24.  The  17  &  18  Vict.  c.  25,  contains  no  such  provision,  and  there  is  no 
authority  for  saying  that  a  judgment  against  a  registered  officer  has  a  greater  eflFect 
than  the  statute  has  given  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B.  This  was  a  proceeding  by  scire  facias  against  the  defendant  on  a 
judgment  obtained  against  the  [105]  trustees  of  a  Society  called  "The  Bradford 
District  Industrial  Flour  Mill  Society,"  established  under  "  The  Industrial  and  Provident 
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Societies  Act,  1852"  (15  &  16  Viet.  c.  31  :  "To  legalise  the  formation  of  Industrial 
and  Provident  Societies"),  of  which  the  defendant  was  a  member.  To  this  there 
was  a  demurrer ;  and  it  was  argued,  on  the  part  of  the  defendant,  that  there  was  no 
provision  in  that  Act  to  give  a  remedy  against  the  individual  members,  and  that  the 
only  remedy  on  the  judgment  was  against  the  property  of  the  Society. 

By  the  statute  17  &  18  Vict.  c.  25  it  is  recited  that  "it  is  expedient  to  vary  the 
provisions  of  such  laws  (viz.  the  15  &  16  Vict.  c.  31  and  13  &  14  Vict.  c.  115)  in 
relation  to  Societies  registered  under  the  Act  aforesaid  (15  &  16  Vict.  c.  31),  so  far 
as  concerns  the  manner  in  which  legal  proceedings  shall  be  carried  on  in  any  matter 
concerning  any  such  Society  :  "  and  section  1  provides  that  the  Society  shall  be  sued 
in  the  name  of  the  registered  officer,  and  if  there  be  none  then  in  the  name  of  the 
trustees.  By  section  5,  execution  may  be  had  against  the  property  of  the  Society, 
which  was  necessary  to  prevent  an  inextricable  confusion  in  taking  the  property  that 
belonged  to  the  members  at  the  time  of  the  contract  alone.  Harrison  v.  Timmins 
(4  M.  &  W.  510)  was  cited  to  shew  that  execution  could  not  be  had  against  the 
members.  That  case  merely  decides  that  on  a  judgment  against  the  officer,  not  being 
a  member  of  such  a  Society,  execution  could  not  go.  It  might  have  been  otherwise 
if  the  nominal  defendant  was  a  member :  Harwood  v.  Law  (7  M.  &  W.  208). 

It  is  clear  that,  if  the  members  are  individually  liable,  scire  facias  is  the  proper 
mode  of  proceeding :  so  that  the  only  question  is  whether  or  not  the  members  are 
liable.  Now  that  is  put  beyond  all  question  by  the  11th  section  of  [106]  the  15  & 
16  Vict.  c.  31,  which  enacts:  "Nothing  in  this  or  the  said  recited  Act  shall  be  con- 
strued to  restrict  in  any  wise  the  liability  of  the  members  of  any  Society  established 
under  or  by  virtue  of  this  Act,  or  claiming  the  benefit  thereof,  to  the  lawful  debts 
and  engagements  of  such  Society." 

This  case  seems  to  have,  in  effect,  been  decided  in  the  case  of  Burton  v,  Tannahill 
(5  E.  &  B.  797),  where  it  was  held  that  an  action,  after  the  passing  of  the  17  &  18 
Vict.  c.  25,  would  not  lie  against  the  individual  members  of  a  Society  like  this.  In 
the  course  of  the  argument  Crompton,  J.,  is  reported  to  have  said  :  "  Why  may  not 
there  be  an  action  against  the  officers,  and  then  a  proceeding  against  the  individuals 
to  obtain  the  fruits  of  the  judgment?  Wightman,  J.  Just  as  in  the  case  of  joint 
stock  Companies.  Crompton,  J.  That  being  the  very  object  of  the  enactment."  With 
this  we  agree ;  and,  therefore,  there  should  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

King  and  Sheppard  v.  Hansell.  Jan.  18,  1860. — The  defendant,  on  being 
appointed  agent  for  the  sale  of  wine  and  spirits  of  the  plaintiffs,  gave  to  them 
a  bond,  with  condition  that  the  defendant  should  diligently,  honestly,  and  faith- 
fully serve  the  plaintiffs  as  such  agent,  and  should  not  engage  in,  undertake, 
transact  or  do  any  business  in  the  same  trade,  within  ten  miles  of  the  town  of  T. 
for  himself  or  any  other  person  or  firm,  and  should  use  his  best  endeavoUrs  to 
promote  the  interest  and  increase  the  business  and  connection  of  the  plaintiffs ; 
and  should  faithfully  and  punctually  collect,  account  for  and  pay  over  all  debts 
of  the  plaintiffs.  Held,  that  the  restriction,  as  to  the  defendant  doing  business 
for  other  persons  in  the  same  trade  within  the  particular  district,  was  limited  to 
the  time  he  remained  in  the  plaintiffs'  service. 

[S.  C.  1  L.  T.  376.] 

Debt  on  bond  in  the  penal  sum  of  2001.  The  declaration  set  out  the  condition  as 
follows  : — Whereas  the  above  bounden  T.  Hansell  hath  been  appointed  and  now  is  the 
[107]  authorized  and  commissioned  agent  for  the  sale  of  wines,  spirits,  ale,  beer,  porter, 
hops,  malt,  goods,  wares,  merchandise,  and  other  articles  the  property  of  the  said 
T.  King  and  J.  Sheppard,  copartners,  on  the  terms  already  agreed  upon  between  them  : 
Now  the  condition  of  this  bond  or  obligation  is  such,  that  if  the  above  bounden 
T.  Hansell  do  and  shall  well  and  diligently,  honestly,  and  faithfully  serve  the  said 
T.  King  and  J.  Sheppard  as  such  agent  as  aforesaid,  and  shall  not  engage  in,  under- 
take, transact,  or  do  any  business  in  the  same  trades  or  business,  or  any  or  either  of 
them,  within  ten  miles  of  the  town  of  Towcester,  for  himself  or  any  other  person  or 
firm  ;  and  shall  use  his  best  exertions  and  endeavours  to  promote  the  interest  and  to 
extend  and  increase  the  business  and  connection  of  the  said  T.  King  and  J  Sheppard ; 
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and  shall  honestly  and  faithfully,  duly  and  punctually  collect,  get  in,  and  account  for 
and  pay  over,  at  least  once  in  every  quarter  of  a  year,  or  oftener  if  thereunto  required 
by  the'^said  T.  King  and  J.  Sheppard,  or  either  of  them,  all  debts  and  monies,  goods, 
wares,  and  merchandize,  the  property  of  or  due  and  owing  to  them  the  said  T.  King 
and  J.  Sheppard,  or  either  of  them,  their  or  either  of  their  executors,  administrators, 
or  assigns  ;  and  shall  not  waste,  embezzle,  spoil,  consume,  destroy,  or  make  away  with, 
the  wines,  spirits,  ale,  beer,  porter,  &c.,  or  any  of  them,  of  the  said  T.  King  and 
J.  Sheppard,  or  either  of  them,  with  which  he  the  said  T.  Hansell  may  be  entrusted 
or  which  may  in  any  way  come  to  his  hands  or  controul :  Then  this  obligation  to  be 
void,  &c.  The  declaration  (after  stating  that  the  persons  in  the  condition  named  were 
the  defendant  and  plaintiffs)  averred,  that  after  the  making  of  the  bond,  the  defendant 
did  on  divers  days  and  times  engage  in,  undei^take,  transact  and  do  business  in  the  said 
trades  or  business  within  ten  miles  from  the  town  of  [108]  Towcester  aforesaid,  for 
other  persons  or  firms  than  the  plaintiffs,  to  wit,  for  persons  using  the  name,  style  or 
firm  of  Messrs.  Phipps,  contrary  to  the  said  condition  of  the  said  bond  :  whereby  the 
said  bond  became  forfeited  and  the  said  2001.  became  due  and  payable  to  the  plaintiffs. 
Breach  :  Nonpayment. 

Plea.  That  it  was  no  part  of  the  terms  agreed  upon,  or  referred  to  in  the  said 
condition,  that  the  defendant  should  be  under  the  restriction  contained  in  the  part  of 
the  condition  alleged  to  have  been  broken  by  the  defendant,  or  any  restriction  what- 
soever, after  he  should  cease  to  be  employed  by  the  plaintiffs  or  one  of  them.  And 
that  when  the  defendant  first  became  agent  for  the  plaintiffs  as  mentioned  in  the  said 
condition,  and  thenceforth  until  the  dissolution  or  termination  of  partnership  herein- 
after mentioned,  the  plaintiffs  carried  on  at  Towcester,  in  the  said  condition  mentioned, 
a  certain  business,  to  wit,  the  business  of  common  brewers,  in  copartnership  with  each 
other,  and  in  the  course  of  and  for  the  purpose  of  carrying  on  that  business,  sold  such 
articles  as  are  in  the  said  condition  mentioned  :  and  after  the  execution  of  the  said 
bond,  and  before  this  suit,  the  said  copartnership  was  dissolved  and  terminated,  and 
the  plaintiffs  ceased  to  carry  on  the  said  business,  and  ceased  to  sell  any  such  articles 
as  in  the  said  condition  mentioned  ;  and  the  plaintiff  T.  King  then  wholly  retired  from 
the  said  business  and  has  not  since  then  carried  on  the  same.  And  the  defendant  says 
that  afterwards  and  before  this  suit  he  lawfully  quitted  the  employment  in  the  said 
condition  mentioned,  and  has  not  since  then  been  employed  in  any  way  by  the 
plaintiffs,  or  either  of  them.  And  the  defendant  says  that  he  did  not  at  any  time 
whilst  the  plaintiffs  carried  on  business  in  copartnership  as  aforesaid,  or  at  any  time 
until  after  the  said  T.  King  had  retired  from  the  [109]  said  business  and  ceased  to 
carry  on  the  same  as  aforesaid,  and  after  the  defendant  had  lawfully  quitted  the  same 
employment  as  aforesaid,  commit  the  alleged  breach  of  condition  in  the  declaration 
mentioned. 

Demurrer  and  joinder  therein. 

Phipson,  in  support  of  the  demurrer.  The  plea  is  bad.  The  defendant,  on  his 
appointment  as  the  plaintiffs'  agent,  became  bound  not  to  carry  on  business  either  for 
himself  or  any  other  person  within  ten  miles  of  Towcester ;  but  the  plea  imports  into 
the  condition  of  the  bond,  that  the  restriction  is  only  to  continue  during  the  partner- 
ship of  the  plaintiffs,  and  whilst  the  defendant  remains  in  their  service.  The  stipula- 
tion, which  relates  to  his  duties  as  a  clerk,  is  limited  to  the  period  of  his  service,  but 
the  restriction  against  his  carrying  on  business  for  himself  or  other  persons  within  the 
district  mentioned  is  unlimited.  The  object  was,  that  if  the  defendant  became  the 
plantiffs'  agent  he  should  not  carry  on  the  same  business  in  their  neighbourhood  : 
it  was  never  contemplated  that  he  would  carry  on  business  while  he  continued  their 
agent.  The  provisions,  next  before  and  after  the  one  in  question,  are  limited  to  the 
period  of  service. 

Brewer  appeared  in  support  of  the  plea,  but  was  not  called  upon  to  argue. 
Pollock,  C.  B.  I  am  of  opiniom  that  our  judgment  ought  to  be  for  the  defendant. 
The  bond  was  given  to  persons  in  partnership,  but  its  meaning  would  perhaps  be 
more  clear  if  it  were  considered  as  the  language  of  one  person  on  entering  into  the 
service  of  another.  Suppose  the  defendant,  on  being  appointed  the  agent  of  a  single 
person  [110]  in  business,  had  bound  himself  in  the  language  here  used  faithfully  to 
serve  and  not  to  carry  on  the  same  business  within  a  certain  district,  would  the  restric- 
tion continue  during  the  lives  of  the  parties  1  If  not,  why  should  it  continue  in  the 
case  of  a  partnership  ?    Here  are  stipulations  that  the  defendant  shall  do  certain  things 
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and  shall  abstain  from  doing  other  acts  ;  and  the  question  is,  how  long  is  that  to 
continue  'I  It  is  manifest  that  the  obligation,  diligently,  honestly,  and  faithfully  to 
serve  the  plaintiffs,  does  not  extend  beyond  the  period  of  service.  The  same  may  be 
said  of  the  stipulations  following  the  one,  that  he  will  not  engage  in  business  within 
the  particular  district.  Then,  the  clause  before  and  the  clause  after  the  one  in  question 
being  clearly  limited,  the  plain  inference  is,  that  all  these  obligations  are  to  continue 
only  whilst  the  defendant  remains  in  the  service  of  the  plaintiffs. 

Martin,  B.  I  am  of  the  same  opinion.  The  construction  attempted  to  be  put  on 
the  condition  of  this  bond  is  most  unreasonable.  It  appears  by  the  pleadings  that 
the  defendant  was  an  agent  for  the  sale  of  wine  and  spirits  for  the  plaintiffs,  that  he 
has  left  their  service,  and  the  breach  alleged  is,  that  he  did  business  in  the  said  trade 
within  ten  miles  of  Towcester  for  other  persons  than  the  plaintiffs.  It  is  therefore  to 
be  seen  whether  there  is  anything  in  the  condition  of  this  bond  which  prohibits  him 
from  selling  wine  and  spirits  for  other  persons  after  he  has  left  the  plaintiffs'  service. 
It  is  consistent  with  what  is  stated,  that  the  plaintiffs  were  merchants  in  London, 
who  employed  the  defendant  to  sell  wine  and  spirits  for  them  at  Towcester ;  and  it 
is  said  that  the  defendant  has  bound  himself  for  ever  not  to  sell  wine  and  spirits  for 
any  other  person  within  ten  miles  from  Towcester.  It  seems  to  me  a  monstrous 
construction  [111]  to  say  that  the  defendant  has  tied  up  his  hands  for  ever.  In  my 
opinion,  having  left  the  plaintiffs'  service,  he  is  free  to  act  for  any  one. 

Watson,  B.  I  am  of  the  same  opinion.  It  is  evident  to  me  that  this  clause  was 
framed  to  prevent  the  defendant  from  setting  up  business  for  himself  within  the 
particular  district  while  he  was  in  the  service  of  the  plaintiffs.  All  the  provisions 
before  and  after  the  one  in  question  apply  only  to  the  time  of  service,  and  the  object 
of  these  stipulations  was  that  the  defendant  should  devote  his  whole  time  and  atten- 
tion to  the  plaintiffs'  business. 

Channell,  B.  I  am  also  of  opinion  that  the  stipulation,  the  breach  of  which  is 
the  foundation  of  this  action,  does  not  extend  beyond  the  period  of  service.  The 
defendant  undertakes  that  during  the  existence  of  his  agency,  he  will  faithfully  serve 
and  not  sell  wine  or  spirits  on  his  own  account. 

Judgment  for  the  defendant. 

[112]  GouGH  V.  Hardman.  Jan.  16,  I860.— The  6th  section  of  the  3  Wm.  4, 
c.  Ixviii.  (for  improving  the  township  of  Birkenhead),  provides  that  no  person 
shall  be  capable  of  acting  as  a  Commissioner  in  the  execution  of  that  Act,  unless 
he  shall  have  the  qualification  thereby  required.  Section  10  imposes  a  penalty 
of  501.  on  any  person  who  shall  act  as  a  Commissioner  without  being  qualified. 
The  1  Vict.  c.  xxxiii.  repealed  the  provisions  of  the  3  Wm.  4,  c.  Ixviii.,  as  to  the 
appointment,  number,  mode  of  election  and  qualification  of  Commissioners. 
Section  2,  after  defining  the  number  of  the  new  Commissioners  and  transferring 
to  them  the  powers  of  the  former  Commissioners,  enacts,  "  that  all  provisions  in 
the  former  Act  contained  in  reference  to  the  Commissioners  thereby  appointed 
shall  be  held  to  apply  to  the  Commissioners  to  be  appointed  under  this  Act  and 
the  acts  of  such  Commissioners,  in  the  same  manner  as  if  the  same  were  re-enacted 
and  repeated  in  that  Act  (except  so  far  as  the  same  are  repealed  by  or  are 
inconsistent  with  its  provisions),  and  that  the  two  Acts  shall  be  construed 
together  as  one  Act."  Section  7  requires  a  different  qualification,  but  there  is  no 
clause  in  the  1  Vict.  c.  xxxiii.  which  in  terms  imposes  a  penalty  on  persons  acting 
as  Commissioners  without  such  qualification.  Held,  that  a  person  who  acted  as 
a  Commissioner  under  the  1  Vict.  c.  xxxiii.,  without  being  qualified  as  required 
by  that  Act,  was  liable  to  the  penalty  imposed  by  the  3  Wm.  4,  c.  Ixviii. 

[S.  C.  6  Jur.  (N.  S.)  402 ;  1  L.  T.  375.] 

The  declaration  stated  that,  by  an  act  of  parliament  passed,  &c.  (3  Wm.  4,  c.  Ixviii.), 
intituled  "  An  Act  for  paving,  lighting,  watching,  cleansing,  and  otherwise  improving 
the  township  or  chapelry  of  Birkenhead,  in  the  county  palatine  of  Chester,"  (fee,  it  was 
enacted  that  the  mayor  and  bailiffs  of  the  borough  and  town  of  Liverpool  for  the  time 
being,  and  the  four  junior  aldermen  of  the  said  borough  and  town  for  the  time  being, 
together  with  certain  Commissioners  therein  named,  and  their  successors,  to  be 
appointed  under  the  provisions  thereinafter  contained,  should  be  and  were  thereby 

Ex.  Div.  xiii.— 36 
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appointed  Commissioners  for  putting  the  said  Act  into  execution  ;  and  provision  was 
therein  also  made  for  the  election  and  appointment  of  new  Commissioners  in  the  room 
of  the  Commissioners  so  dying,  becoming  disqualified,  or  refusing  to  act  as  therein 
mentioned.  And  it  was  in  and  by  the  6th  section  of  the  said  Act  enacted,  that  no 
person  (except  persons  constituted  Commissioners  by  virtue  of  their  offices)  should  be 
capable  of  acting  as  a  Commissioner  in  the  execution  of  that  Act,  unless  at  the  time 
of  his  acting  he  should  be  in  the  actual  occupation  of  premises  lying  and  being  within 
the  township  of  Birkenhead,  rated  in  the  rate  made  for  the  relief  of  the  poor  to  the 
yearly  value  of  301.  ;  or  should  be  in  his  own  right,  or  in  right  of  his  late  or  present 
wife,  pos-[113]-sessed  of  property  within  the  said  township  of  the  value  of  10001., 
above  reprises.  And  it  was  in  and  by  the  10th  section  of  the  said  Act  enacted,  that 
if  any  person  should  act  as  a  Commissioner  without  being  duly  qualified  as  aforesaid, 
he  should  for  such  offence  forfeit  and  pay  the  sum  of  501.,  to  be  recovered,  with  full 
costs  of  suit,  in  any  of  her  Majesty's  Courts  of  record  at  Westminster,  by  any  person 
who  should  sue  for  the  same,  &c.  And  whereas  by  another  Act  passed,  &c.  (1  Vict.  c. 
xxxiii.),  being  an  Act  to  amend  the  before  mentioned  Act  (3  Wm.  4,  c.  Ixviii.),  after 
enacting  that  so  much  of  the  said  hereinbefore  mentioned  Act  as  related  to  the 
appointment  of  the  Commissioners  therein  named,  and  to  the  number  and  mode  of 
election  and  qualification  of  Commissioners  to  be  thereafter  appointed,  should  be  and 
the  same  was  thereby  repealed  :  It  was  in  and  by  the  2nd  section  of  the  said  Act  of 
the  1  Vict,  enacted,  that  there  should  be  twenty-four  Commissioners  for  putting  that 
Act  and  the  said  hereinbefore  mentioned  Act  into  execution,  three  of  whom  should  be 
members  of  the  town  council  of  the  corporation  of  Liverpool  for  the  time  being  and 
appointed  by  such  town  council,  and  the  remainder  of  whom  should  be  elected  under 
the  provisions  thereinafter  mentioned;  "and  all  the  powers,  duties  and  authorities  of 
the  Commissioners  in  the  said  thereinbefore  Act  mentioned  should  be  vested  in  and 
exercised  by  the  Commissioners  to  be  appointed  under  and  by  virtue  of  that  Act,  as 
fully  and  effectually  to  all  intents  and  purposes  ;  and  all  provisions  in  the  said  therein- 
before Act  contained  in  reference  to  the  Commissioners  thereby  appointed  should  be 
held  to  apply  to  the  Commissioners  to  be  appointed  under  that  Act  and  the  acts  of 
such  last  mentioned  Commissioners,  in  the  same  manner  as  if  the  same  were  re-enacted 
and  repeated  in  that  Act  (except  so  far  as  the  same  were  repealed  by  or  were  incon- 
sistent with  the  provisions  of  this  Act  or  any  general  [114]  public  Act) ;  and  the  said 
hereinbefore  mentioned  Act  and  that  Act  should  be  construed  together  as  one  Act." 
And  it  was  in  the  7th  section  enacted,  "  that  no  person,  with  the  exception  of  the 
persons  to  be  appointed  by  the  town  council  of  the  corporation  of  Liverpool  as  therein 
mentioned,  should  be  qualified  to  be  elected  or  to  act  as  a  Commissioner  in  the  execution 
of  that  Act,  unless,  at  the  time  of  his  being  elected  and  of  his  acting,  he  should  be  an 
actual  occupier  of  premises  lying  and  being  in  the  said  township,  and  be  rated  for  the 
same  in  the  rate  made  for  the  relief  of  the  poor  to  the  yearly  value  of  351. ;  or  unless 
he  should  be  rated  in  such  rate,  and  be  possessed  in  his  own  right,  or  in  right  of  his 
late  or  present  wife,  of  property  in  the  said  township  of  the  value  of  15001.,  above 
reprises."  The  declaration  then  set  out  the  2nd  and  3rd  sections  of  the  9  Vict.  c.  xxxiii., 
which  repealed  so  much  of  the  1  Vict.  c.  xxxiii.  as  authorized  the  town  council  of 
Liverpool  to  appoint  three  Commissioners,  and  reduced  their  number  to  twenty-one. 
Averments :  that,  after  the  passing  of  the  said  several  Acts,  and  before  this  suit,  and 
within  the  county  of  Chester,  the  defendant,  contrary  to  the  statutes,  &c.,  acted  as  a 
Commissioner  in  the  execution  of  the  1  Vict.  c.  xxxiii.  and  of  the  said  several  Acts, 
without  being  duly  qualified  as  was  and  is  required  in  and  by  the  1  Vict.  c.  xxxiii. 
The  declaration  then  averred  performance  of  all  conditions  precedent,  and  that  the 
offence  was  committed  in  the  county  of  Chester  :  that  all  things  had  been  done  and 
happened  to  entitle  him  to  the  payment  of  the  penalty  of  501. ;  and  concluded  with  the 
usual  allegation  of  actio  accrevit,  &c. 

Demurrer  and  joinder  therein. 

Mellish,  in  support  of  the  demurrer.  The  enactment  imposing  the  penalty  for 
which  this  action  is  brought  has  [115]  been  repealed.  The  6th  section  of  the  3  Wm.  4, 
c.  Ixviii.,  enacts,  that  no  person  shall  be  capable  of  acting  as  a  Commissioner  in  the 
execution  of  that  Act  unless  he  shall  occupy  premises  within  the  township  of  Birken- 
head rated  in  the  poor  rate  to  the  yearly  value  of  301. ;  or  shall  be  possessed  of  property 
within  the  township  of  the  value  of  10001.  The  10th  section  imposes  a  penalty  of 
501.  on  any  person  who  shall  act  as  a  Commissioner  without  being  duly  qualified.     The 
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1  Vict.  c.  xxxiii.  s.  1,  repeals  the  provisions  of  the  3  Wm.  4,  c.  Ixviii.,  as  to  the  appoint- 
ment, number,  mode  of  election  and  qualification  of  the  Commissioners ;  and  the  2nd 
section  requires  twenty -four  Commissioners  to  be  appointed,  and  it  enacts  "that  all 
provisions  in  the  said  recited  Act  contained  in  reference  to  the  Commissioners  thereby 
appointed  shall  be  held  to  apply  to  the  Commissioners  to  be  appointed  under  this  Act 
and  the  Acts  of  such  last  mentioned  Commissioners,  in  the  same  manner  as  if  the  same 
were  re-enacted  and  repeated  in  this  Act  (except  so  far  as  the  same  are  repealed  by  or 
are  inconsistent  with  the  provisions  of  this  Act),  and  the  recited  Act  and  this  Act  shall 
be  construed  together  as  one  Act."  The  7th  section  of  the  1  Vict.  c.  xxxiii.  requires 
that  persons  acting  as  Commissioners  shall  be  rated  for  the  relief  of  the  poor  to  the 
yearly  value  of  351.,  or  possessed  of  property  in  Birkenhead  of  the  value  of  15001.; 
but  there  is  no  clause  in  the  1  Vict.  c.  xxxiii.  which,  in  terms,  imposes  any  penalty  on 
persons  acting  as  Commissioners  without  being  duly  qualified.  The  question  then  is, 
whether  the  1  Vict.  c.  xxxiii.,  which  repeals  the  qualification  of  the  Commissioners 
required  by  the  3  Wm.  4,  c.  Ixviii.,  by  necessary  implication  re-enacts  its  clause 
imposing  the  penalty.  It  is  submitted  that  it  does  not,  and  that  the  penalty  only 
attaches  where  a  person  acts  as  a  Commissioner  without  the  having  the  qualification 
re-[116]-quired  by  the  3  Wm.  4,  c.  Ixviii.  [Pollock,  C.  B.  The  last  Act  must  be 
construed  as  requiring  a  new  qualification,  but  retaining  the  penalty  imposed  by  the 
former  Act.]  The  latter  Act  only  re-enacts  the  provisions  of  the  former  in  reference 
to  the  Commissioners,  whilst  it  repeals  its  provisions  as  to  the  qualification.  The 
penal  clause  is  not  an  enactment  in  reference  to  the  Commissioners,  but  to  persons  acting 
as  such  without  being  qualified. 

Welsby  appeared  in  support  of  the  declaration,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  It  seems  to  me  that  the  meaning  of  the  legislature  is  so  expressed 
that  it  does  not  require  the  acuteness  of  a  lawyer  to  comprehend  it.  There  must  be 
judgment  for  the  plaintiff. 

Martin,  B.  I  think  that  the  meaning  of  the  2nd  section  of  the  1  Vict.  c.  xxxiii. 
is,  that  the  penalty  imposed  by  the  former  Act  shall  apply  to  the  qualification  required 
by  the  latter  Act.  The  two  Acts  are  to  be  read  as  one ;  and  it  is  the  same  as  if  the 
clause  imposing  the  penalty  was  re-enacted  in  the  latter  Act. 

Watson,  B.     I  am  of  the  same  opinion. 

Judgment  for  the  plaintiflF. 

[117]  Holding  and  Others  v.  Elliott.  Jan.  27,  1860. — Parol  evidence  is 
admissible  to  shew  that  a  person,  whose  name  appears  at  the  head  of  an  invoice 
as  vendor,  is  not  in  fact  a  contracting  party. — Generally  speaking,  an  invoice  is 
only  evidence  of  a  contract,  and  not  a  contract  per  se. 

[S.  C.  29  L.  J.  Ex.  134;  8  W.  E.  192;  1  L.  T.  381.] 

The  declaration  stated  that  the  plaintiffs  and  the  defendant  agreed  that  the 
plaintiffs  should  buy,  and  the  defendant  sell,  a  certain  quantity  of  ale,  to  be  well  and 
properly  packed  for  a  voyage  to  Hong  Kong.  Breaches  :  that  the  defendant  did  not 
deliver  the  whole  of  the  agreed  quantity  ;  and  that  the  ale  was  badly  and  improperly 
packed  for  the  voyage,  and  became  deteriorated,  and  there  was  a  consequent  loss  on 
arrival  at  Hong  Kong,  by  resale  &c. 

To  this  the  defendant  pleaded,  denying  the  agreement,  and  other  pleas  which  it  is 
unnecessary  to  set  out. 

At  the  trial,  before  Channell,  B.,  at  the  last  Glamorganshire  Summer  Assizes,  it 
appeared  that  the  plaintiffs  were  the  owners  of  a  ship  called  the  "Ayrshire,"  and  the 
defendant  a  bonded  store  merchant  at  Cardiff.  The  plaintiffs'  case  was,  that,  the 
ship  being  at  Cardiff  in  the  Spring  of  1857  and  about  to  sail  for  Hong  Kong, 
the  captain,  one  of  the  plaintiffs,  had  purchased  of  the  defendant  the  said  ale,  together 
with  certain  hams  and  cheeses,  and  that  the  ale  was  deficient  in  quantity,  many  of 
the  bottles  being  only  partially  filled,  and  also  improperly  packed  for  the  voyage ;  in 
consequence  of  which  the  ale  became  deteriorated,  and  was  necessarily  disposed  of 
on  its  arrival  at  Hong  Kong  at  a  great  loss.  In  support  of  their  case  the  plaintiffs, 
produced  an  invoice  made  out  by  the  defendant  and  delivered  to  them.  This  invoice 
had  a  printed  heading,  "Bought  of  Joseph  Elliott,  Dealer  in  Bonded  Stores,  &c.," 
and  in  it  the  plaintiffs  were  debited  with  the  bams,  cheeses  and  ale;  the  amounts 
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dne  for  the  hams  and  cheeses  being  added  together,  and  a  double  line  drawn  beneath 
the  total ;  the  [118]  amount  for  the  ale  following  below,  and  the  gross  amount  of  the 
hams,  cheese  and  ale  being  made  up  at  the  foot  of  the  whole  account.  They  also 
proved  payment  to  the  defendant  of  the  whole  amount  by  cheque. 

On  the  part  of  the  defendant,  evidence  was  tendered  that  he  was  only  the  seller 
of  the  hams  and  cheese ;  that,  when  applied  to  for  the  ale,  he  informed  the  plaintiffs 
that  he  did  not  deal  in  ale,  and  was  not  a  licensed  exporter,  but  that  he  could 
recommend  them  to  a  person  of  the  name  of  Phillipps,  who  he  believed  would  give 
them  satisfaction :  that  they  accordingly  went  to  Phillipps  and  purchased  the  ale  of 
him,  and  that,  after  such  purchase,  the  plaintiffs  had  requested  him  to  include  the 
ale  in  his  invoice,  for  the  convenience  of  making  only  one  remittance :  that  he  had 
done  so  accordingly,  and  that,  on  receipt  of  the  cheque,  he  had  paid  over  to  Phillipps 
(who  had  since  died  in  insolvent  circumstances)  the  amount  due  to  him  for  the  ale, 
Phillipps  handing  him  back  a  small  sum  by  way  of  commission  for  the  recommendation, 
which  was  said  to  be  a  usual  practice  under  such  circumstances.  In  further  support 
of  his  case  he  also  put  in  the  usual  Custom  House  documents,  clearances,  &c.,  which 
all  named  Phillipps  as  the  exporter. 

The  counsel  for  the  plaintiffs  objected  to  this  evidence,  and  insisted  that  the 
invoice  was  conclusive,  and  cited  Jones  v,  Littledale  (6  Adol.  &  E.  486)  as  an  authority 
that  the  defendant  could  not  travel  out  of  the  invoice  to  shew  that  he  was  not  in 
reality  himself  a  contracting  party. 

The  learned  Judge  ruled  that  evidence  was  admissible  to  shew  that  the  invoice 
was  not  intended  to  constitute  or  set  forth  the  contract,  so  as  to  preclude  the  defen- 
dant from  saying  that  he  was  not  the  seller  of  the  ale ;  and  his  lordship  left  it  to  the 
jury  to  say  whether  the  contract  was  [119]  between  the  parties  named  in  the  invoice, 
at  the  same  time  taking  the  opinion  of  the  jury  on  the  amount  of  damages.  The 
jury  having  found  for  the  defendant  on  the  plea  denying  the  agreement,  and  assessed 
the  damages  contingently  at  1201.,  leave  was  reserved  to  the  plaintiffs  to  enter  the 
verdict  for  them,  if  the  Court  should  be  of  opinion  that  the  terms  of  the  invoice  were 
conclusive  as  to  the  defendant  being  the  seller,  and  that  no  parol  evidence  was 
admissible  to  contradict  or  explain  it. 

In  last  Michaelmas  Term  a  rule  was  obtained  to  enter  the  verdict  for  the  plaintiffs 
on  the  above  mentioned  grounds  ;  against  which 

H.  S.  Giffard  and  G.  B.  Hughes  now  shewed  cause.  The  evidence  was  admissible 
for  the  purpose  of  shewing  who  were  the  real  parties  to  the  contract,  and  the  question 
was  properly  left  to  the  jury.  An  invoice  is  no  estoppel  unless  it  appears  on  the  face 
of  it  to  be  the  contract  between  the  parties.  Parol  evidence  is  not  admissible  to  shew 
that  an  agreement,  absolute  on  the  face  of  it,  is  conditional  only,  yet  it  may  be  given 
for  the  purpose  of  shewing  that  the  agreement,  though  signed  by  the  parties,  was  not 
intended  to  operate  as  an  agreement  until  approved  of  by  a  third  party  :  Fym  v. 
Campbell  (6  E.  &  B.  370).  That  principle  applies  a  fortiori  to  an  invoice,  which  in 
most  cases  is  not  the  contract,  but  mere  evidence  of  a  sale :  Bowes  v.  Foster  (2  H.  &  N. 
779).  In  Jones  v.  Littledale  (6  A.  &  E.  486)  there  was  no  contract  but  the  invoice  in 
which  the  defendants  described  themselves  as  the  sellers  of  the  goods,  their  object 
being  to  secure  the  passing  of  the  money  through  their  hands ;  so  that  they  sought 
to  have  the  rights  of  principals  and  at  the  same  time  to  repudiate  their  liability. 
Higgins  v.  Senior  (8  M.  &  W.  834)  [120]  is  an  authority  in  the  defendant's  favour, 
because  there  it  was  left  to  the  jury  to  say  what  was  the  contract  between  the 
parties. 

Grove,  Aspland  and  F.  W.  Lloyd,  in  support  of  the  rule.  The  evidence  was 
inadmissible  to  alter  the  written  contract  contained  in  the  invoice.  Magee  v.  Atkinson 
(2  M  «&  W.  440),  Jones  v.  Littledale  (6  A.  &  E.  486),  and  Higgins  v.  Senior  (8  M.  &  W. 
834)  are  express  authorities  that  a  person  who  enters  into  a  written  contract  in  his 
own  name  cannot  afterwards  set  up  that  he  was  merely  acting  as  an  agent.  Here  the 
invoice  upon  the  face  of  it  shews  that  the  contract  was  made  with  the  defendant. 
[Martin,  B.  An  invoice  may  or  may  not  be  the  contract,  but  in  nine  hundred  and 
ninety-nine  cases  out  of  a  thousand  it  is  not]  The  rule,  as  laid  down  in  Story  on 
Agency  (sect.  266),  is  that  "a  person  contracting  as  agent  will  be  personally  responsible 
where  at  the  time  of  making  the  contract  he  does  not  disclose  the  fact  of  his  agency ; 
but  treats  with  the  other  party  as  being  himself  the  principal,  for  in  such  a  case  it 
follows  irresistibly  that  credit  is  given  to  him  on  account  of  the  contract."    Also,  in 
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2  Smith's  Lead.  Cas.  p.  303,  note,  it  is  said  "  that  parol  evidence  can  never  be  admitted 
for  the  purpose  of  exonerating  an  agent  who  has  entered  into  a  written  contract,  in 
which  he  appears  as  principal,  even  though  he  should  propose  to  shew,  if  allowed,  that 
he  mentioned  his  principal  at  the  time  of  entering  into  it,  seems  to  be  now  well 
established."     This  case  falls  within  that  principle. 

Pollock,  C.  B.  The  rule  must  be  discharged.  I  think  that  this  is  a  case  in 
which  the  invoice  does  not  estop  the  defendant  from  shewing  what  the  real  transaction 
was.  [121]  Indeed,  I  doubt  whether  in  any  case  an  invoice  can  with  propriety  be 
called  an  estoppel.  No  doubt,  there  are  oases  where  an  invoice  is  very  strong  evidence 
to  shew  what  was  the  contract  between  the  parties ;  but  here  it  appears  to  me  that 
the  contract  was  made  long  before  any  invoice  was  contemplated,  and  that  this  form 
of  invoice  was  adopted,  not  for  the  purpose  of  shewing  the  relation  in  which  the 
parties  stood,  but  with  a  different  object.  The  case  was  correctly  left  to  the  jury, 
and  it  is  determined  in  a  manner  which  does  not  call  for  our  interference,  on  the 
ground  of  the  verdict  being  against  the  weight  of  evidence.  The  cases  cited  do  not 
necessarily  lead  to  the  conclusion  that  the  invoice  must  be  taken  to  be  the  contract 
between  the  parties.  My  brother  Martin  has  pointed  out,  that  whether  an  invoice 
is  the  contract  or  not,  must  depend  upon  whether  the  parties  intended  it  should  be. 
If  a  person  goes  into  a  shop  and  pays  for  goods,  and  an  invoice  is  then  made  out, 
probably  that  would  be  the  contract.  Here,  however,  the  invoice  was  made  out  long 
after  the  goods  were  supplied.  For  these  reasons  I  think  that  we  ought  not  to  disturb 
the  verdict. 

Martin,  B.  I  am  of  the  same  opinion.  I  found  my  judgment  on  this,  that  the 
case  has  been  satisfactorily  tried  before  my  brother  Channell,  and  the  jury  have  found 
that  the  transaction  before  the  invoice  was  the  real  contract,  and  that  it  was  a  contract 
between  the  plaintiff  and  Phillipps,  and  not  a  contract  between  the  plaintiff  and  the 
defendant.  There  is  no  fault  to  be  found  with  the  verdict  as  being  against  the  weight 
of  evidence,  and  the  only  question  is,  whether  the  invoice  estopped  the  defendant 
from  proving  the  real  transaction.  I  am  of  opinion  that  it  did  not.  The  true  rule  is 
laid  down  in  Higgins  v.  Senior  (8  M.  &  W.  834),  that  where  there  is  a  written  agree- 
ment, on  the  face  of  [122]  which  the  seller  represents  himself  as  the  principal,  it  is 
not  competent  for  him  to  discharge  himself  from  liability  by  shewing  that  he  was 
agent  only.  But  there  the  written  agreement  was  the  contract  between  the  parties. 
Here  the  invoice  was  not  the  contract, — the  contract  was  by  parol,  and  the  invoice 
was  not  made  out  until  long  after.  I  agree  that  if  at  the  time  of  the  sale  an  invoice 
is  made  out,  or  any  thing  passes  to  shew  that  the  parties  meant  the  invoice  to  be  the 
contract,  it  would  be ;  but  I  am  also  of  opinion  that  if  there  be  nothing  of  that  kind, 
the  mere  circumstance  of  an  invoice  being  afterwards  made  out  will  not  make  it  the 
written  contract  or  clothe  it  with  the  incidents  of  one.  The  contract  having  in  fact 
been  made  between  the  plaintiff  and  Phillipps  and  not  between  the  plaintiff"  and  the 
defendant,  the  invoice  does  not  estop  the  defendant  from  shewing  what  the  real 
contract  was.  Magee  v.  Atkinson  (2  M.  &  W.  440)  shews  that  the  question  was 
properly  left  to  the  jury.  It  is  said  that  it  is  difficult  to  distinguish  this  case  from 
Jones  V.  Littledale  (6  A.  &  E.  486) ;  it  may  be  so,  but  it^^seems  to  me  mistake  pervades 
that  judgment :  it  supposes  that  if  there  be  a  parol  contract  which  does  not  satisfy 
the  Statute  of  Frauds,  an  invoice  afterwards  sent  becomes  the  contract.  But  that 
is  not  so. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  I 
agree  that  an  invoice  is  only  evidence  of  a  contract,  and  not  a  contract  per  se.  The 
only  doubt  I  had  arose  from  the  case  of  Jones  v.  Littledale,  but  the  observation  of  my 
brother  Martin  explains  that  case ;  besides,  it  is  distinguishable  in  this  respect,  that 
it  was  not  only  a  sale  by  a  broker,  but  also  a  sale  by  auction,  and  there  was  evidence 
of  a  custom  at  Liverpool  to  contract  as  prin-[123]-cipals  in  order  to  insure  the  money 
passing  through  their  hands.  That  case  may  also  be  supported  on  the  ground 
adverted  to  by  Coleridge,  J.,  in  the  course  of  the  argument,  that,  as  brokers,  by  such 
a  dealing  they  undertook  to  deliver.  Taking  the  invoice  as  evidence  of  a  contnict, 
it  seems  to  me  that  the  verdict  was  not  against  the  weight  of  evidence. 

Rule  discharged. 
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Hunt  v.  Hibbs.  Jan.  25,  1860. — Any  overseer  who  neglects  or  refuses  to  make  out, 
sign,  and  deliver  the  "Burgess  List"  to  the  town  clerk  on  or  before  the  1st  day 
of  September  in  every  year,  as  required  by  the  Municipal  Corporation  Acts, 
5  &  6  Wm.  4,  c.  76,  s.  15,  and  20  &  21  Vict.'  c.  50,  s.  7,  is  liable  to  the  penalty 
imposed  by  the  48th  section  of  the  former  Act,  although  he  has  made  out,  signed, 
and  delivered  such  list  on  or  before  the  5th  of  September,  the  provision  as  to  the 
time  being  imperative  and  not  directory  only.  The  names  in  such  list  must  be 
in  alphabetical  order. 

[S.  C.  29  L.  J.  Ex.  222 ;  6  Jur.  (N.  S.)  78 ;  8  W.  R.  238 ;  1  L.  T.  379.] 

Declaration.  That  after  the  passing  of  a  certain  act  of  parliament,  &c.  (5  &  6 
Wm.  4,  c.  76),  intituled  "  An  Act  to  provide  for  the  regulation  of  municipal  corpora- 
tions in  England  and  Wales ; "  and  after  the  passing  of  a  certain  other  Act,  &c. 
(20  &  21  Vict.  c.  50),  intituled  "An  Act  to  amend  the  Acts  concerning  municipal 
corporations  in  England,"  and  before  and  at  the  time  of  the  neglect  and  refusal  herein- 
after mentioned,  to  wit,  before  the  1st  day  of  September,  1859,  the  defendant  was 
one  of  the  overseers  of  the  poor  of  the  parish  of  Weymouth,  within  the  said  borough 
of  Weymouth  and  Melcombe  Regis,  and  before  and  on  the  said  1st  day  of  September, 
1859,  there  were  divers  and  very  many  persons  in  the  said  parish  duly  qualified  in 
that  behalf,  who  then  were  entitled  to  be  enrolled  in  the  burgess  roll  of  the  said 
borough  of  that  year,  according  to  the  provisions  of  the  said  statutes,  in  respect  of 
property  within  the  said  parish  :  that  it  was  the  duty  of  the  defendant  as  such  over- 
seer of  the  poor  of  the  said  parish,  and  of  the  other  overseers  of  the  poor  of  the  said 
parish,  on  or  before  the  said  [124]  1st  day  of  September,  1859,  to  make  out  an 
alphabetical  list,  according  to  the  provisions  of  the  said  statutes,  of  the  burgesses  of 
the  said  borough  in  the  said  parish,  that  is  to  say,  of  all  persons  who  should  be 
entitled  to  be  enrolled  in  the  burgess  roll  of  the  said  borough  of  that  year,  according 
to  the  provisions  of  the  statutes  in  such  case  made  and  provided,  in  respect  of  property 
within  the  said  parish ;  and  that  the  defendant,  as  such  overseer,  ought  on  or  before 
the  day  and  year  aforesaid  to  have  signed  such  burgess  list,  and  to  have  delivered  the 
same  so  signed  to  the  town  clerk  of  the  borough  aforesaid :  Yet  the  defendant  not 
regarding  his  duty  in  that  behalf,  and  not  respecting  the  statutes  in  such  case  made 
and  provided,  did  not,  on  or  before  the  said  1st  day  of  September,  1859,  make  out, 
or  sign,  or  deliver  to  the  town  clerk  of  the  said  borough  such  burgess  list  as  aforesaid, 
but  unlawfully  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the  statutes, 
&c. ;  whereby  and  by  force  of  the  statutes,  &c.,  the  defendant  has  forfeited  for  his 
said  offence  the  sum  of  501. ;  and  thereby  and  by  force  of  the  statutes,  &c.,  actio 
accrevit,  &c. 

Plea.  That  after  the  said  1st  day  of  September  and  before  or  on  the  5th  day  of 
the  same  month,  he  the  defendant,  in  all  respects  in  compliance  with  the  provisions 
of  the  said  first  mentioned  statute,  duly  made  out,  signed,  and  delivered  such  list,  as 
in  and  by  that  statute  is  required. 

Demurrer  and  joinder  therein. 

Montague  Smith  (C.  E.  Tui-ner  with  them),  in  support  of  the  demurrer.  The 
question  depends  on  the  Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,  and  the  Act 
to  amend  the  Act  concerning  municipal  corporations,  20  &  21  Vict.  c.  50.  The  15th 
section  of  the  former  Act  enacts,  "  That  on  the  5th  day  of  September  in  every  year 
the  overseers  of  the  poor  of  every  parish  wholly  or  in  part  within  [125]  any  borough 
shall  make  out  an  alphabetical  list,  to  be  called  '  The  Burgess  List,'  &c.,  of  all  persons 
who  shall  be  entitled  to  be  enrolled  in  the  burgess  roll  of  that  year,  according  to  the 
provisions  of  this  Act,  in  respect  of  property  within  such  parish  ;  and  the  overseers  shall 
sign  such  burgess  lists,  and  shall  deliver  the  same  to  the  town  clerk  of  the  borough 
on  the  5th  day  of  September  in  every  year,"  &c.  By  section  48,  if  any  overseer  of 
any  parish  wholly  or  in  part  within  any  borough  shall  neglect  or  refuse  to  make  out, 
sign,  and  deliver  such  list  as  afoiesaid,  &c.,  every  such  overseer  for  every  such  offence 
shall  forfeit  and  pay  the  sum  of  501.,  &c.,  which  shall  be  recovered  with  full  costs  of 
suit,  by  any  person  who  will  sue  for  the  same  within  three  calendar  months  after  the 
commission  of  such  offence,  &c.  The  20  &  21  Vict.  c.  50,  s.  7,  after  reciting  the  15th 
section  of  the  5  &  6  Wm.  4,  c.  76,  and  that  "  it  has  been  found  in  populous  boroughs 
that  the  several  matters  so  required  to  be  done  by  the  town  clerk  cannot  be  duly 
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carried  into  effect  within  the  time  so  specified  in  that  behalf ; "  enacts,  "  That  from 
and  after  the  passing  of  this  Act,  the  overseers  of  the  poor  of  every  parish  wholly  or 
in  part  within  any  borough,  shall,  on  or  before  the  1st  day  of  September  in  every 
year,  instead  of  on  the  5th  day  of  September,  make  out  a  list  to  be  called  'The 
Burgess  List,'  according  to  the  provisions  in  the  said  recited  section  contained,  and 
shall,  on  or  before  the  said  1st  day  of  September  in  every  year,  instead  of  on  the  5th 
day  of  September,  deliver  the  same  to  the  town  clerk  of  the  borough,"  &c.  By 
section  8,  the  two  Acts  are  to  be  construed  together.  It  will  be  objected  that  the 
declaration  is  bad,  since  it  does  not  shew  that  a  proper  list  has  not,  in  fact,  been  made 
out  and  signed  by  a  majority  of  the  overseers,  though  not  by  the  defendant ;  but  that 
objection  is  disposed  of  by  the  case  of  King  v.  Burrell  (12  A.  &  E.  460). 

[126]  Macnamara,  contrk.  First,  the  plea  is  good.  The  penalty  imposed  by  the 
5  &  6  Wm.  4,  c.  76,  s.  48,  only  attaches  where  there  has  been  a  total  omission  to 
make  out,  sign,  and  deliver  a  burgess  list ;  and  not,  as  here,  where  it  appears  by  the 
record  that  such  list  has  been  made  out,  signed,  and  delivered,  though  not  upon  the 
day  specified  in  the  20  &  21  Vict.  c.  50,  s.  7.  The  provision  as  to  time  is  direct6ry, 
not  imperative.  [Pollock,  C.  B.  If  so,  the  overseer  might  delay  making  out  the  list 
until  the  middle  or  the  end  of  September,  or  until  the  next  year.]  In  the  case  of 
Begiiia  v.  The  Mayoi-  of  Rochester  (7  E.  &  B.  910),  it  was  held  that  the  18th  section  of 
the  5  &  6  Wm.  4,  c.  76,  which  requires  the  mayor  and  two  assessors  shall  hold  a  Court 
within  the  borough,  for  the  purpose  of  revising  the  burgess  lists,  at  some  time  between 
the  1st  of  October  and  the  15th  of  October  in  every  year,  is  directory  only ;  and  that 
the  Court  could  grant  a  mandamus  to  revise  them  after  the  1 5th  of  October.  [Martin,  B. 
There  is  nothing  in  that  case  to  shew  that  the  mayor  would  not  be  liable  to  the 
penalty.]  Where  a  provision  relating  to  time  is  in  affirmative  words,  it  is  directory 
only.  [Pollock,  C.  B.  Take  the  case  of  magistrates  assembling  to  grant  licences :  it 
is  convenient  that  the  act  should  be  done  upon  a  particular  day  in  each  year;  it  is 
still  more  important  that  it  should  be  done,  and  therefore  if  not  done  on  the  proper 
day  it  ought  to  be  done  on  the  next  or  some  other ;  but  if  a  penalty  attached  to  the 
not  doing  the  act  on  the  proper  day,  the  having  done  it  on  another  day  would  not 
annul  the  penalty.]  The  legislature  does  not  say  that  the  overseer  shall  be  subject 
to  the  penalty  if  the  act  is  not  done  "  on  the  day  aforesaid  ; "  but  if  he  neglects  or 
refuses  "  to  make  out,  sign,  and  deliver  such  lists  as  aforesaid."  The  object  of  the 
15th  section  was  to  require  the  overseers  to  deliver  the  lists  to  the  town  clerk  so  that 
he  might  publish  them  during  the  week  preceding  the  15th  Sep-[127]-tember ;  and, 
if  they  are  delivered  in  sufficient  time  to  enable  the  town  clerk  to  do  that,  the  statute 
is  complied  with.  In  Rex  v.  The  Mayor,  &c.,  of  Nwwich  (1  B.  &  Adol.  310),  similar 
provisions  were  held  directory  only.  Also  in  Rawlinson's  Municipal  Corporation 
Acts,  p.  31,  note,  2nd  ed.,  it  is  said  to  have  been  questioned  whether  the  omission 
upon  the  part  of  the  overseers  or  of  the  town  clerk  to  do  what  is  required  on  the 
day  appointed,  invalidates  the  lists.  Secondly,  the  declaration  is  bad  on  three  grounds. 
First,  it  is  framed  on  the  notion  that  it  is  essential  that  the  names  should  be  entered 
on  the  list  in  alphabetical  order;  but  it  could  never  have  been  intended  that  the 
penalty  should  attach  because  some  letters  were  misplaced,  as  for  insfeince,  if  a  name 
beginning  with  C  was  put  among  the  Bs,  or  a  name  beginning  with  Be  was  placed 
before  Ba.  Secondly,  it  is  consistent  with  the  declaration  that  the  majority  of  over- 
seers may  have  made  out,  signed  and  delivered  the  lists,  in  which  case  the  defendant 
would  not  be  liable  to  the  penalty.  King  v.  Buirell  (12  A.  &E.  460)  is  distinguishable, 
because  there  the  objection  was  taken  after  verdict,  and  the  case  was  decided  before 
the  16  &  17  Vict.  c.  79,  by  the  14th  section  of  which,  every  matter  required  by  the 
5  &  6  Wm.  4,  c.  76,  to  be  done  by  the  overseers,  may  be  lawfully  done  by  the  major 
part  of  them.  Thirdly,  the  20  &  21  Vict.  c.  50,  imposes  no  penalty,  and  the  Court 
cannot  import  into  that  Act  the  penalty  mentioned  in  the  5  &  6  Wm.  4,  c.  76.(c)  In 
a  penal  action  the  onus  is  on  the  plaintiff  to  bring  the  defendant  within  the  provisions 
of  the  statute. 

Montague  Smith  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  [128]  entitled  to  judgment. 
Although  for  certain  purposes,  when  an  act  has  not  been  done  on  the  right  day,  the  Courts 
have  directed  that  it  may  be  done  on  another  day,  that  does  not  prevent  the  penalty 

(c)  See  Gough  v.  Hardman,  ante,  p.  1 1 2. 
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from  attaching.  Then,  as  to  the  list  not  being  in  alphabetical  order,  I  think  it  ought 
to  be  so.  If,  indeed,  there  were  one  or  two  slight  mistakes  in  that  respect,  it  might 
be  a  question  whether  the  Court  would  not  look  at  the  substance,  and  hold  that  the 
statute  was  virtually  complied  with.  Upon  that  point,  however,  it  is  not  necessary 
to  give  an  opinion.'  With  respect  to  the  other  point,  I  think  that,  though  the  other 
overseers  may  have  done  the  act  required,  the  defendant  is  liable  to  the  penalty. 

Martin,  B.  I  am  of  the  same  opinion.  The  question  ought  to  be  considered  as 
if  the  declaration  had  been  framed  on  the  5  &  6  Wm.  4,  e.  76,  and  had  alleged  that 
the  act  was  not  done  on  the  5th  of  September,  and  then  to  see  whether  such  a  declara- 
tion would  be  good.  First,  it  is  said  that  the  statute  is  directory  only.  I  am  of 
opinion  that  it  is  not.  It  is  of  the  utmost  importance  that  all  these  things  should  be 
done  at  the  times  the  legislature  has  directed  :  it  saves  disputes  and  expensive  pro- 
ceedings in  Courts  of  Law.  The  only  way  to  prevent  that  is  to  require  the  act  to  be 
done  on  the  exact  day  which  the  legislature  has  appointed.  Now,  the  5  &  6  Wm.  4, 
c.  76,  s.  15,  says,  that,  on  the  5th  day  of  September  in  every  year,  the  overseers  of  the 
poor  shall  make  out  an  alphabetical  list,  to  be  called  the  "  Burgess  List"  of  all  persons 
who  shall  be  entitled  to  be  enrolled  in  the  burgess  roll  of  that  year,  and  the  overseers 
shall  sign  such  burgess  lists,  and  shall  deliver  the  same  to  the  town  clerk  of  the 
borough  on  the  said  5th  day  of  September  in  every  year.  It  is  impossible  that  the 
legislature  could  have  used  more  distinct  language  to  declare  their  intention  [129] 
that  the  list  should  be  made  out,  signed,  and  delivered  by  the  overseers  on  the  5th  of 
September.  Mr.  Macnamara  says  that  a  diflferent  construction  was  put  upon  the 
statute  in  Regina  v.  lloe  Mayor  of  Rochester  (7  E.  &  B.  910) ;  but  that  is  not  so.  The 
view  taken  by  the  Court  of  Queen's  Bench,  and  the  majority  of  the  Judges  in  the 
Exchequer  Chamber,  was,  that,  if  the  provisioiis  of  the  Act  were  not  enforced  in  the 
manner  there  done,  it  would  be  competent  for  a  mayor,  by  his  own  negligent  or  wilful 
conduct,  to  disfranchise  the  whole  borough,  and  they  thought  that,  in  order  to  protect 
the  rights  of  persons  who  were  entitled  to  be  on  the  burgess  roll,  they  ought  to 
compel  the  mayor  to  act,  although  the  proper  time  had  expired ;  but  they  do  not  say 
that  he  was  exempt  from  the  penalty.  Therefore  it  appears  to  me  that  that  case  has 
no  bearing  on  the  present.  The  48th  section  says,  that  if  any  overseer  shall  neglect 
or  refuse  to  make  out,  sign,  and  deliver  such  list,  he  shall  forfeit  and  pay  the  sum  of 
501.  The  reasonable  meaning  of  that  is,  if  he  shall  neglect  or  refuse  to  do  what  is 
required,  on  the  5th  of  September.  Therefore,  if  the  5  &  6  Wm.  4,  c.  76,  had  stood 
alone,  the  defendant  would  have  been  liable  to  the  penalty.  The  20  &  21  Vict.  c.  50, 
s.  7,  only  substitutes  the  1st  of  September  for  the  5th  of  September.  The  two  Acts 
are  to  be  construed  as  one  Act,  and  their  meaning  is  that  any  overseer  who  neglects 
or  refuses  to  make  out,  sign,  and  deliver  the  lists  on  the  day  appointed  for  that  purpose 
shall  be  liable  to  the  penalty,  notwithstanding  that  the  other  overseers  have  done 
their  duty.     For  these  reasons  I  think  that  the  declaration  is  good  and  the  plea  bad. 

•  Channell,  B.  I  am  of  the  same  opinion.  We  must  read  the  5  &  6  Wm.  4,  c.  76, 
as  if  the  time  mentioned  in  it  [130]  was  "on  or  before  the  1st  of  September;"  and, 
so  reading  the  statute,  I  am  of  opinion  that  the  time  specified  is  essential  and  ought 
to  be  strictly  regarded.  It  is  urged  that  the  enactment  is  directory  only,  but  the 
very  object  of  it  is  to  fix  the  precise  time.  That  is  evident  from  the  second  Act, 
which  recites  that  the  time  given  by  the  first  Act  was  not  sufficient.  Stress  has  been 
laid  on  the  case  of  Regina  v.  The  Maym-  of  Rochester,  but  there  the  majority  of  the 
Court  of  Exchequer  Chamber  decided  that  they  had  power  to  direct  a  public  officer 
to  discharge  a  public  duty  imposed  by  an  act  of  parliament,  although  the  time  for 
doing  it  had  expired — they  did  not  decide  that  the  penalty  might  not  be  sued  for 
and  recovered.  That  being  so,  it  seems  to  me  that  the  plea  is  bad.  Then  it  is 
suggested  that  the  20  &  21  Vict.  c.  50,  gives  no  penalty;  but  that  Act  is  to  be  read 
together  with  5  &  6  Wm.  4,  c.  76,  as  if  the  two  were  one  Act,  and  a  penalty  is  given 
by  the  48th  section  of  the  first  Act.  It  is  further  suggested  that  although  the  defendant 
has  made  default,  the  other  overseers  may  have  done  what  is  required.  But  King  v. 
Burrell  (12  A.  &  E.  460),  and  King  v.  Share  (3  Q.  B.  31)  decided  that  any  overseer 
who  neglects  to  sign  the  list  incurs  the  penalty.  It  is  further  argued  that  the 
declaration  is  bad,  because  it  is  not  essential  to  the  validity  of  the  list  that  it  should 
be  in  alphabetical  order.  But  it  would  be  going  a  great  way  to  hold  a  declaration 
bad  which  follows  the  very  words  of  the  Act.  The  Act  requires  the  list  to  be 
alphabetical,  and  it  would  be  of  very  little  use  if  it  were  not.     If,  indeed,  it  sub- 
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stantially  followed  the  requirements  of  the  Act,  and  there  was  merely  some  slight 
deviation  from  the  alphabetical  order,  that  might  be  a  compliance  with  the  Act.     For 
these  reasons  I  am  of  opinion  that  the  plaintiff"  is  entitled  to  judgment. 
Judgment  for  the  plaintiff. 

[131]  Edwards  v.  Whitehurst.  Jan.  16,  1860. — A.  was  proposed  and  seconded, 
with  his  own  consent,  as  a  candidate  at  an  election  for  a  county,  but  withdrew 
before  the  shew  of  hands.  No  bills  of  charges  or  claims  against  him  were  sent 
to  the  election  auditor.  Held,  that  he  was  nevertheless  liable,  under  the 
17  &  18  Vict.  c.  102,  and  21  &  22  Vict.  c.  87,  to  pay  the  election  auditor  the 
fee  of  101. 

[S.  C.  29  L.  J.  Ex.  329 ;  8  W.  R.  183 ;  1  L.  T.  302.] 

By  order  of  a  Judge,  and  consent  of  the  parties,  the  following  case  was  stated  for 
the  opinion  of  this  Court : — 

Before  the  election  hereafter  mentioned,  the  plaintiff  was  duly  appointed  to  be 
election  auditor,  or  auditor  of  election  expenses,  for  the  county  of  Monmouth,  pursuant 
to  the  statute  17  &  18  Vict.  c.  102,  s.  15,  and  continued  to  be  such  election  auditor 
until  the  month  of  August,  1859,  and  until  after  the  election  was  ended,  and  he  is 
still  such  election  auditor.  On  the  1st  of  July,  1859,  an  election  of  a  knight  of  the 
shire  for  the  county  of  Monmouth  took  place  at  Monmouth,  pursuant  to  a  writ  for 
that  purpose  previously  duly  received  by  the  sh'eriff  of  the  said  county. 

The  nomination  took  place  on  the  said  1st  of  July  at  Monmouth.  The  first 
candidate  proposed  and  seconded  was  Colonel  Poulett  Somerset.  The  defendant  was 
the  second  candidate,  and  was  proposed  by  the  Reverend  Dr.  Thomas,  an  elector,  and 
seconded  by  Henry  Sheppard,  Esq.,  the  mayor  of  Newport,  another  elector.  The 
defendant  was  so  proposed  and  seconded  with  his  own  consent.  After  having  been 
proposed  and  seconded,  he  made  a  speech  to  the  electors,  in  which  he  advocated 
certain  political  views,  and  stated  that  he  did  not  intend  to  go  to  the  poll ;  and  before 
the  shew  of  hands  the  said  Reverend  Dr.  Thomas,  with  the  defendant's  consent,  stated 
that  he  withdrew  the  defendant  from  being  a  candidate ;  and  thereupon  Colonel 
Poulett  Somerset  was  declared  to  be  duly  elected,  and  was  then  returned  as  knight 
of  the  shire  for  the  county  of  Monmouth. 

The  defendant  resides  in  London.  He  travelled  from  [132]  London  to  Monmouth 
for  the  purpose  of  being  proposed  as  a  candidate  and  addressing  the  electors,  and 
incurred  some  expense  in  travelling  from  London  to  Monmouth  and  back,  and  at  the 
hotel  at  Monmouth ;  such  expenses,  however,  were  not  other  than  personal  expenses, 
and  were  not  paid  by  defendant,  but  by  other  persons ;  and  no  other  expenses  were 
incurred  or  paid  by  the  defendant  in  relation  to  the  said  election. 

There  were  no  billsj  charges,  or  claims  against  the  defendant  ever  sent  to  the 
plaintiff  by  the  defendant  or  b}'  any  other  person. 

Before  the  election  the  plaintiff  became  informed  that  the  defendant  and  the  said 
Colonel  Poulett  Somerset  were  to  be  proposed  as  candidates,  and  thereupon  he 
attended  at  Monmouth,  when  the  candidates  were  proposed  and  the  election  took 
place  as  aforesaid ;  and  he  has  always  been  ready  to  perform  his  duty  as  election 
auditor  when  called  on. 

Since  the  election  the  plaintiff  has  called  upon  the  defendant  to  pay  him  the  sum 
of  101.  mentioned  in  the  34th  section  of  the  17  &  18  Vict.  c.  102,  and  the  2nd  section 
of  the  21  &  22  Vict.  c.  87.  The  defendant  denies  his  liability  to  make  the  payment. 
If  the  plaintiff  should  be  entitled  to  recover,  it  is  agreed  that  the  amount  to  be 
recovered  is  101. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff"  is  or  is  not 
entitled  to  recover  the  101.  as  claimed  by  him. 

Gray  (Granville  Somerset  with  him),  for  the  plaintitf.  The  question  depends  on 
the  17  &  18  Vict.  c.  102,  and  the  21  &  22  Vict.  c.  87.  The  loth  section  of  the 
17  &  18  Vict.  c.  102,  after  i-eciting  "that  it  is  expedient  to  make  further  provision 
for  preventing  the  offences  of  bribery,  [133]  treating,  and  undue  influence,  and  also 
for  diminishing  the  expenses  of  elections,"  enacts,  "  that  once  in  every  year,  in  the 
month  of  August,  the  returning  officer  of  every  county,  city,  and  borough  shall  appoint 
a  fit  and  proper  person  to  be  an  election  officer,  to  be  called  'election   auditor  or 

Ex.  Div.  XIII.— 36* 
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auditor  of  election  expenses,'  to  act  at  any  election  or  elections,"  &c.  By  section  34, 
"every  such  election  auditor  shall  be  paid  and  be  entitled  to  receive,  by  way  of 
remuneration  to  him  for  his  services  in  and  about  the  election,  the  sum  of  101.  from 
each  candidate  at  the  election,  as  and  by  way  of  first  fee,  and  a  further  commission  at 
the  rate  of  21.  per  cent,  from  each  candidate  upon  every  payment  made  hy  him  for  or 
in  respect  of  any  bill,  charge,  or  claim  sent  in  to  such  election  auditor  as  hereinbefore 
provided  ;  and  the  reasonable  expenses  incurred  by  the  election  auditor  in  the  business 
of  the  election,  and  the  performance  of  his  duties  pursuant  to  this  Act,  shall  form  part 
of  the  election  expenses  and  shall  be  paid  rateably  and  proportionably  by  the 
candidates  respectively."  The  auditor  is  entitled  to  the  101.  as  a  retainer,  irrespective 
of  any  service  rendered.  [Martin,  B.  The  question  is,  whether  the  defendant  was 
a  candidate.]  By  the  interpretation  clause  (s.  38)  "the  words  'candidate  at  an 
election '  shall  include  all  persons  elected  as  members  to  serve  in  parliament  at  such 
election,  and  all  persons  nominated  as  candidates,  or  who  shall  have  declared  them- 
selves candidates  at  or  before  such  election."  That  Act  was  amended  by  the  21  & 
22  Vict.  c.  87,  the  2nd  section  of  which  enacts:  "And  whereas,  by  section  34  of  the 
said  first  mentioned  Act,  the  election  auditor  is  entitled  to  receive,  by  way  of  remunera- 
tion for  his  services,  101.  from  each  candidate  as  and  by  way  of  first  fee,  and  a  further 
commission  at  the  rate  of  21.  per  centum  from  each  candidate  upon  every  payment 
made  by  him  for  or  in  respect  of  any  bill,  charge,  or  claim  sent  in  to  [134]  such  election 
auditor  as  therein  provided  :  The  said  further  commission  shall  be  payable  only  upon 
any  payment  made  by  the  candidate  as  aforesaid  over  and  above  the  sura  of  2001.  : 
Provided  always,  that  the  election  auditor  shall  not  be  entitled  to  receive  for  such 
first  fee  and  further  commission  more  than  the  sum  of  201.  in  the  whole  from  each 
candidate."  By  section  3  :  "So  much  of  section  38  of  the  said  first  mentioned  Act 
as  defines  the  words  '  candidate  at  an  election '  shall  be  repealed  ;  and  in  the  con- 
struction of  the  said  Act,  as  amended  by  this  Act,  the  words  '  candidate  at  an  election ' 
and  the  words  '  candidate  at  any  election '  shall  include  all  persons  elected  to  serve  in 
parliament  at  such  election,  and  all  persons  nominated  as  candidates  at  such  election, 
or  who  shall  have  declared  themselves  candidates  on  or  after  the  day  of  the  issuing  of 
the  writ  for  such  election,  or  after  the  dissolution  or  vacancy  in  consequence  of  which 
such  writ  shall  have  been  issued :  Provided  that  nothing  herein  contained  shall  be 
construed  to  impose  any  liability  on  any  person  nominated  without  his  consent." 
[Watson,  B.  Any  person  who  declares  himself  a  candidate,  even  though  he  does  not 
stand,  is  liable  to  this  fee  of  101.] 

The  Court  then  called  on 

J.  J.  Powell,  for  the  defendant.  The  15th  section  of  the  17  &  18  Vict.  c.  102, 
commences  with  a  recital  shewing  the  objects  of  the  legislature,  and  the  enactment 
must  be  construed  with  reference  to  that.  One  object  in  appointing  an  election 
auditor  was  to  diminish  the  expenses  of  elections ;  and  it  would  be  inconsistent  with 
that  object  to  impose  a  penalty  of  101.  on  every  person  who  became  a  candidate.  It 
is  for  the  advantage  of  the  county  that  a  number  of  persons  should  present  themselves, 
from  whom  the  electors  should  choose  the  most  fit.  The  34th  section  not  only 
specifies  the  pay-[135]-ments  to  be  made  to  the  election  auditor,  but  also  states  why 
he  is  to  receive  them,  viz.,  by  way  of  remuneration  for  his  services  in  and  about  the 
election.  It  was  never  intended  that  he  should  receive  101.  when  no  service  was 
performed.  An  election  auditor  is  not  bound  to  attend  the  election.  [Martin,  B. 
The  3rd  section  of  the  21  &  22  Vict.  c.  87,  says,  that  the  words  "candidate  at  any 
election "  shall  include  all  persons  "  nominated  as  candidates  at  such  election, 
or  who  shall  have  declared  themselves  candidates."  This  defendant  was  both 
nominated  and  declared  himself  a  candidate.]  It  is  not  denied  that  he  was  a  candi- 
date, but  he  incurred  no  expenses  for  the  auditing  of  which  the  plaintiff  is  entitled  to 
be  remunerated.  Moreover,  this  is  a  claim  against  the  defendant  in  respect  of  an 
election,  and  the  16th  section  of  the  17  &  18  Vict.  c.  102,  requires  that  "all  persons, 
as  well  agents  as  others,  who  shall  have  any  bills,  chai-ges,  or  claims  upon  any  candi- 
date for  or  in  respect  of  any  election,  shall  send  in  such  bills,  charges,  or  claims  within 
one  month  from  the  day  of  the  declaration  of  the  election  to  such  candidate,  or  to 
some  authorized  agent  of  such  candidate  acting  on  Shis  behalf,  otherwise  such  persons 
shall  be  barred  of  their  right  to  recover  such  claims,  and  every  or  any  part  thereof." 
The  sending  in  the  claim  is  a  condition  precedent  to  the  right  to  recover  in  respect  of 
it.     [Watson,  B.     That  cannot  apply  to  an  auditor ;  for  the  candidate  must  send  him 


8H.&N.  136.  A8TLEY    V.JOHNSON  1131 

the  bills  before  the  auditor  is  entitled  to  his  commission.  Martin,  B.  That  point  is 
not  raised.]  The  18th,  19th,  and  24th  sections  shew  that  it  is  for  services  rendered 
that  the  auditor  is  to  be  paid. 

Gray  was  not  called  upon  to  reply. 

Pollock,  C.  B.  There  is  no  doubt  whatever,  upon  the  [136]  plain  construction 
of  these  Acts  of  parliament,  that  the  moment  the  defendant  declared  himself  a  candi- 
date the  plaintiff  became  entitled  to  this  fee  of  101.  It  is  impossible  to  say  that  the 
defendant  was  not  a  candidate  for  a  short  time,  for  he  was  proposed  and  seconded  with 
his  own  consent.  Then  the  17  &  18  Vict.  c.  102,  s.  34,  expressly  says  that  every 
election  auditor  shall  be  paid  101.  as  a  first  fee.  It  is  said  that  the  plaintiff  has  per- 
formed no  duty ;  but  that  is  not  so.  One  of  his  duties  was  to  be  present  at  the 
election,  and  he  incurred  expense  in  going  to  Monmouth  and  staying  there. 

Martin,  B.  It  is  impossible  for  the  legislature  to  have  used  words  more  plain 
than  they  have  done.  The  34th  section  of  the  17  &  18  Vict.  c.  102,  says  that  every 
election  auditor  shall  be  entitled  to  receive  from  each  candidate  the  sum  of  101.  as  a 
first  fee,  that  is,  something  in  the  nature  of  a  retainer.  Then  the  3rd  section  of  the 
21  &  22  Vict.  c.  87,  gives  a  definition  to  the  word  "candidate,"  which  includes  all 
persons  nominated  as  candidates,  or  who  shall  have  declared  themselves  candidates. 
The  defendant  was  nominated  a  candidate,  and  he  addressed  the  electors. 

Watson,  B.  I  am  of  the  same  opinion.  The  candidate  is  to  pay  the  election 
auditor  101.  as  a  retainer,  and  a  further  commission  for  services  performed. 

Judgment  for  the  plaintiff. 

[137]      ASTLEY    AND     WiLTJAMS     V.    EdWARD    JoHNSON    AND    ANOTHER.      Jan.     27, 

1860. — The  plaintiffs  and  W.,  who  were  partners  in  a  firm  at  Rio  Janeiro, 
purchased  of  J.  a  bill  of  exchange  drawn  by  him  on  the  defendants  at  ninety 
days'  sight,  and  agreed  to  pay  J.  the  price  at  the  end  of  a  month.  The  price 
was  not  paid,  and  the  bill  having  been  remitted  to  the  plaintiffs,  they  sued  the 
defendants  who  had  accepted  it.  Held,  that  the  defendants  were  not  liable, 
since  there  was  a  total  failure  of  consideration ;  and,  as  that  would  have  been  a 
defence  to  an  action  by  the  plaintiffs  and  W.,  it  was  equally  available  against 
the  plaintiffs. 

[S.  C.  29  L.  J.  Ex.  161 ;  8  W.  R.  218 ;  1  L.  T.  406.] 

The  declaration  stated  that  certain  persons,  in  and  under  the  firm  of  Edward 
Johnson  and  Company,  in  parts  beyond  the  seas,  to  wit,  at  Eio  Janeiro,  to  wit,  on  the 
12th  of  May,  1858,  made  and  drew  their  bill  of  exchange  upon  the  defendants  at 
ninety  days'  sight,  and  thereby  required  the  defendants  to  pay  that  their  first  of 
exchange  (second  and  third  not  paid)  to  the  order  of  the  plaintiffs,  the  sum  of  30001. 
sterling,  value  of  Messrs.  Astley,  Willson  and  Company,  payable  in  London.  And 
the  plaintiffs  say  that  the  defendants,  to  wit,  in  Liverpool,  had  sight  of  and  duly 
accepted  the  said  bill,  and  the  second  and  third  thereof  have  not  been  paid  ;  and  the 
said  bill  arrived  at  maturity  and  became  due,  and  was  duly  presented  for  payment  at 
maturity,  long  before  this  suit,  but  was  not  paid ;  whereupon  the  same  was  duly 
protested  for  non-payment;  and  the  plaintiffs  incurred  large  expenses  about  such 
presentment  and  protest,  and  the  exchange,  re-exchange  and  otherwise  of  and  about 
the  said  bill. 

First  plea.  That  the  plaintiffs  and  one  William  Willson  constituted  the  said  firm 
of  Astley,  Willson  and  Company ;  and  that  the  consideration  for  the  said  bill  was  a 
certain  sum  of  money  agreed  to  be  paid  by  the  plaintiffs  and  the  said  William  Willson 
to  the  drawers  of  the  said  bill  at  Kio  Janeiro,  as  the  price  and  for  the  purchase  of  the 
said  bill,  and  which  said  price  was,  at  the  time  the  said  bill  was  drawn,  agreed  to  be 
paid  by  the  plaintiffs  and  the  said  William  Willson  to  the  said  drawers  of  the  said  bill, 
at  Rio  [138]  Janeiro,  at  the  end  of  the  month  in  which  the  said  bill  was  drawn.  And 
the  defendants  further  say,  that  the  plaintiffs  and  the  said  William  Willson  did  not, 
at  the  end  of  the  said  month  in  which  the  said  bill  was  drawn,  pay  to  the  drawers  of 
the  said  bill  the  said  price  of  the  said  bill,  or  any  part  thereof,  and  then  wholly 
neglected  and  refused  to  pay  the  same,  and  never  have  paid  them  the  price  of  the  said 
bill,  or  any  part  thereof;  and  that  the  defendants  accepted  the  said  Iiill  after  the  said 
month  as  the  agents   for  and  on  account  of  the  said  drawers  of  the  said  bill,  and 
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without  notice  that  the  price  of  the  said  bill  had  not  been  paid ;  and  that  neither  the 
drawers  of  the  said  bill  nor  the  defendants  ever  have  received  any  consideration 
whatever,  except  as  aforesaid,  for  the  drawing  or  the  accepting  of  the  said  bill. 

Second  plea.  The  defendants  repeat  all  the  averments  in  the  preceding  plea ;  and 
further  say,  that  the  plaintiff's  have  never  given  any  consideration  for  the  said  bill  to 
the  said  firm  of  Astley,  Willson  and  Company,  and  have  always  been  the  holders  of 
the  same,  without  having  given  for  the  same  any  value  or  consideration  whatever. 

Demurrer  and  joinder  therein. 

Wilde  (Mil ward  with  him),  in  support  of  the  demurrer.  The  pleas  are  bad.  '1  he 
bill,  which  on  the  face  of  it  purports  to  be  drawn  for  value  received  of  Astley  and 
Company,  was  sold  by  the  drawer  to  them  for  a  sum  of  money,  which  Astley  and 
Company  agreed  to  pay  at  the  end  of  a  month.  The  money  not  having  been  paid, 
the  defendants  say  that  the  consideration  for  the  bill  has  failed.  But  the  considera- 
tion is  the  promise  to  pay,  not  the  actual  payment.  [Martin,  B.  The  question  is, 
whether  the  doctrine  of  stoppage  in  transitu  applies  to  such  a  case.]  The  promise 
and  the  payment  are  distinct  matters,  and  the  failure  to  pay  [139]  does  not  affect  the 
consideration  arising  from  the  promise.  In  Moggridge  v.  Jones  (14  East,  486),  where 
the  defendant  accepted  a  bill  of  exchange  for  the  consideration  money  under  an 
agreement  by  the  plaintiff  to  execute  a  lease,  it  was  held  no  answer  to  an  action  on  the 
bill,  that  the  defendant  refused  to  execute  the  lease,  but  the  defendant's  remedy  was 
on  the  agreement.  So,  where  to  an  action  by  the  payee  against  the  maker  of  a  pro- 
missory note,  the  defendant  pleaded  that  the  note  was  given  as  and  for  the  purchase 
money  to  be  paid  to  the  plaintiff"  for  land  agreed  to  be  sold  by  the  plaintiff  to  the 
defendant,  and  that  there  was  no  memorandum  in  writing,  as  required  by  the  Statute 
of  Frauds,  it  was  held  that  the  plea  was  bad  :  Jones  v.  Jones  (6  M.  &  W.  84).  Again, 
in  Spiller  v.  Westlake  (2  B.  &  Adol.  155),  it  was  held  no  defence  to  an  action  by  the 
payee  against  the  maker  of  a  promissory  note,  that  the  payee  had  agreed  to  convey 
an  estate  to  the  maker,  in  consideration  of  a  sura  of  money  then  paid  or  secured  to  be 
paid  to  the  maker  (being  the  sum  mentioned  in  the  note)  and  of  a  further  sum  to  be 
paid  at  a  future  day,  and  that  such  estate  had  never  been  conveyed.  [Channell,  B., 
referred  to  Story  on  Bills  of  Exchange,  sect.  187.]  If  these  pleas  are  good,  the 
drawers  might  recover  the  price  from  Astley  and  Company,  although  they  have  no 
remedy  against  the  defendant. 

Mellish,  contra.  There  is  no  diff"erence  between  paying  for  a  bill  by  a  sum  of 
money  or  by  goods.  If  a  person  buys  a  bill  for  a  cargo  of  cotton,  to  be  delivered  at 
the  end  of  a  month,  and  the  cotton  is  not  delivered,  as  between  the  immediate  parties 
the  consideration  fails.  Fugd  De  Bras  v.  Forbes  (1  Esp.  117)  is  an  authority  in  point. 
There  the  plaintiff,  [140]  who  was  a  foreigner  residing  in  Holland,  employed  an  agent  to 
sell  money  out  of  the  funds  and  remit  it  to  him  in  bills.  The  agent  obtained  from  the 
defendant  bills  on  Holland  in  the  plaintiff's  favour.  It  was  proved  to  be  the  custom 
of  London,  for  persons  in  the  habit  of  remitting  foreign  bills,  to  give  the  bills  on  one 
day,  but  not  to  receive  the  money  for  them  until  the  next  post  day.  Before  the  next 
post  day  the  agent  stopped  payment,  so  that  the  defendant  never  received  any  value 
for  the  bills,  and  ordered  his  correspondent  abroad  not  to  pay  them :  Lord  Lough- 
borough ruled  that  the  plaintiff"  was  subject  to  all  the  equity  the  defendant  would 
have  had  against  the  agent  if  the  bills  had  been  drawn  payable  to  him ;  and  that  the 
defendant  was  not  liable.  This  subject  was  considered  in  Munroe  v.  Bordier  (8  C.  B. 
862) :  there  however  the  drawer  of  the  bill  placed  it  in  the  hands  of  the  purchasers, 
with  a  controlling  power  over  it,  giving  them  credit  for  a  certain  time  for  the  purchase 
money ;  the  purchasers  delivered  it  to  the  payees,  who  received  it  bona  fide  and  for 
value,  and  on  that  account  it  was  held  that  the  payees  could  recover  the  amount  from 
the  drawer,  notwithstanding  the  purchaser  had  failed  to  remit  him  the  money.  But 
where,  as  in  this  case,  the  payee  is  the  purchaser  of  the  bill,  and  he  has  not  paid  the 
price,  there  is  a  total  failure  of  consideration.  In  Moggridge  v.  Jones  (14  East,  486) 
the  party  who  gave  the  bill  was  let  into  possession  of  the  premises.  In  Jones  v.  Jones 
(8  M.  &  W.  84)  the  note  was  given  for  a  future  conveyance,  and  there  could  be  no 
failure  of  consideration  until  a  refusal  to  convey.  In  Spiller  v.  Westlake  (2  B.  &  Adol. 
155)  the  payment  of  the  purchase  money  and  the  conveyance  of  the  estate  were  not 
to  be  concurrent  acts,  for  the  vendee  by  a  distinct  instrument  agreed  to  pay  part 
of  the  [141]  purchase  money  on  a  certain  day.  He  also  referred  to  1  Wms.  Saund. 
320  b.,  note  I. 
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Wilde  replied. 

Pollock,  C.  B.  It  appears  to  me  that  both  on  principle  and  authority  our  judg- 
ment ought  to  be  for  the  defendants.  The  facts  are  these.  Three  persons  purchased 
a  liill  of  exchange,  to  be  paid  for  at  the  end  of  a  month.  They  remit  it  to  England 
to  a  firm  consisting  of  two  persons  out  of  the  three.  Those  two  are  the  plaintiffs  in 
the  present  action.  The  answer  to  the  claim  is,  "  You  got  the  bill  under  an  agreement 
to  pay  for  it  at  a  time  now  gone  by  ;  no  consideration  was  given  for  it,  and  therefore 
you  are  not  entitled  to  sue."  The  first  sentence  uttered  by  Mr.  Mellish  furnishes  a 
solution  of  any  difficulty  in  the  case.  He  said  that  for  the  purpose  of  this  question 
there  was  no  distinction  between  money  and  goods  :  that  if  a  person  purchase  a  bill 
payable  at  the  end  of  three  months,  for  goods  to  be  delivered  at  the  end  of  one  month, 
if  the  goods  are  not  delivered  and  the  same  party  sues  on  the  bill,  not  having  indorsed 
it  to  a  bona  fide  holder,  it  would  be  a  good  answer  to  say  that  the  consideration  for 
the  bill  was  the  delivery  of  the  goods  and  that  had  not  taken  place.  It  is  not  neces- 
saiy  to  pursue  the  matter  further  and  say  whether,  if  a  right  of  action  had  accrued 
by  reason  of  the  non-delivery  of  the  goods  or  payment  of  the  price,  that  would  be 
divested.  It  may  be  laid  down  generally,  that  where  an  action  is  brought  on  a  bill 
of  exchange,  if  any  one  of  several  plaintiffs  is  incapacitated  to  sue  by  reason  of  an 
infirmity  affecting  the  consideration,  either  in  the  mode  of  obtaining  the  bill  or  other- 
wise, he  communicates  that  infirmity  to  the  others  and  they  cannot  sue  upon  the  bill ; 
but,  the  instrument  being  negoti-[142]-able,  it  may  be  indorsed  for  value  to  a  person 
who  has  no  connection  with  the  transaction,  and  he  may  sue  upon  it.  So  far  we  are 
following  out  the  principle  in  reference  to  this  matter,  but  upon  authority  I  think  the 
question  is  clear.  The  case  of  Puget  De  Bras  v.  Forbes  (1  Esp.  117)  is  substantially 
this  case,  the  only  distinction  being  that  there  the  money  was  to  be  paid  on  the  next 
post  day,  here  it  was  to  be  paid  at  the  end  of  a  month :  there  the  time  of  payment 
was  extended  by  custom,  here  it  was  extended  by  agreement.  Though  that  is  only 
a  nisi  prius  decision,  it  has  never  been  questioned,  and  Wilde,  C  J.,  in  his  judgment 
in  Muiiroe  v.  Bmiier  (8  C.  B.  862),  refers  to  it  and  recognises  the  principle  on  which 
it  was  decided. 

Martin,  B.  I  am  of  the  same  opinion.  On  one  point  there  is  no  doubt.  It  is 
clear  that  if  there  is  a  good  defence  against  one  of  several  plaintiffs,  however  numerous, 
that  is  a  defence  against  all,  just  as  a  release  by  one  of  several  plaintiffs  extinguishes 
the  action.  The  present  plaintiffs  are  in  the  same  situation  as  if  Willson  was  suing 
together  with  them,  and  according  to  all  analogy,  if  the  defendant  establishes  a  defence 
against  the  three,  it  is  good  against  the  two.  On  the  other  point  I  entertained  some 
doubt  whether  the  consideration  was  not  the  promise  to  pay,  and  whether  there  was 
not  a  contract  which  might  be  enforced  by  a  cross-action.  But  1  think  that  the  justice 
of  the  case  is  with  the  defendants ;  and  that  the  Court  ought  not  to  compel  the 
defendants  to  pay  the  bill  when  they  have  never  received  the  money  for  which  it  was 
purchased.  The  case  of  Puget  De  Bras  v.  Forbes  (1  Esp.  117)  is  an  authority  for  the 
defendants  upon  that  point.  I  do  not  find  that  case  in  [143]  Bayley  on  Bills,  which 
is  rather  against  the  weight  of  it,  nevertheless  there  is  the  decision.  Suppose  the 
defendants  had  said  to  the  plaintiffs,  "  in  consideration  that  you  will  pay  us  a  sura  of 
money  at  the  end  of  a  month,  we  will  pay  you  another  sum  at  the  end  of  three 
months."  According  to  the  argument  for  the  plaintiffs,  they  would  be  entitled  to 
recover  from  the  defendants  although  they  had  never  paid  anything.  Nothing  could 
be  more  unjust.     I  think  that  the  defendants  are  entitled  to  judgment. 

Chan  NELL,  B.  I  am  also  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  plaintiffs  agreed  to  pay  the  defendants  a  sum  of  money  at  the  end  of  a  month, 
and  whether  that  is  called  the  purchase  money  or  by  any  other  name  it  was  a  sum  to 
be  paid  for  the  bill,  and  which  the  plaintiffs  have  not  paid.  I  think,  for  the  reasons 
given  by  the  Lord  Chief  Baron  and  my  brother  Martin,  that  there  was  a  failure  of 
consideration,  and  that  the  case  is  the  same  as  if  Willson  were  a  co-plaintiff. 

Judgment  for  the  defendant. 

Abraham  v.  Reynolds  and  Another.  Jan.  12,  I860.— The  plaintiff,  a  servant  of 
J.  &  Co.,  who  were  employed  by  the  defendants  to  carry  cotton  from  a  warehouse 
was  receiving  the  cotton  into  his  lorry  when,  in  consequence  of  the  negligence  of 
the  defendants'  porters,  in  lowering  the  bales  from  the  upper  floor  of  the  ware- 
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house,  a  bale  fell  upon  him.  Held,  that  the  plaintiff  and  the  defendants'  servants 
not  being  under  the  same  control,  or  forming  part  of  the  same  establishment, 
were  not  so  employed  upon  a  common  object,  as  to  deprive  the  plaintiff  of  a  right 
of  action  against  the  defendants  for  such  negligence. 

[S.  C.  6  Jur.  (N.  S.)  53;  8  W.  R.  181;  1  L.  T.  330.  Considered,  Turner  v.  Gh-eat 
Eastern  Railway,  1875,  33  L.  T.  432.  Adopted,  Swainson  v.  North  Eastern  Railway, 
1878,  3  Ex.  D.  349.  Distinguished,  Charles  v.  Taijlor,  1878,  3  C.  P.  D.  494  ;  Johnson 
v.  Lindsay,  1889,  23  Q.  B.  D.  513 :  reversed  [1891]  A.  C.  371.  Referred  to,  Rmirke 
V.  White  Moss  Colliery  Company,  1876,  1  C.  P.  D.  560;  2  C.  P.  D.  208.] 

Declaration.  That  at  the  time  of  the  committing  of  the  grievances,  &c.,  the 
defendants  were  possessed  of  a  warehouse  with  certain  bales  of  cotton  stored  therein  ; 
and  [144]  the  plaintiff  was  then  lawfully  and  rightfully  in  front  of  the  defendants' 
said  warehouse  in  charge  of  a  lorry,  for  the  purpose  of  receiving,  and  was  then  receiving 
from  the  defendants,  the  said  bales  of  cotton,  and  loading  the  same  on  the  said  lorry, 
for  and  on  behalf  of  certain  persons  who  had  employed  the  plaintiff;  and  the  defen- 
dants were  then,  by  their  servants,  delivering  the  said  bales  of  cotton  to  the  plaintiff 
to  be  received  and  loaded  on  the  said  lorry :  Yet  the  defendants,  by  their  servants,  so 
negligently  conducted  themselves  about  the  delivery  of  the  said  bales,  that,  by  reason 
of  the  negligence  of  the  defendants  and  of  their  said  servants,  one  of  the  bales  of 
cotton,  while  the  same  was  being  delivered  to  the  plaintiff  by  the  defendants'  said 
servants,  fell  upon  and  struck  the  plaintiff,  and  thereby  knocked  him  down  &c. 

Pleas.  First :  not  guilty.  Thirdly  :  that  the  plaintiff  was  not  in  charge  of  the 
lorry  for  the  purpose  of  receiving,  nor  was  he  receiving  from  the  defendants  the  said 
bales  of  cotton  for  the  persons  mentioned  in  the  declaration,  but  was  receiving  from 
the  defendants  the  said  bales  of  cotton  and  loading  the  same  in  the  lorry  for  and  on 
behalf  of  the  defendants  themselves ;  and  was  voluntarily  there  acting  in  and  about 
the  premises  and  working  with  and  assisting  the  servants  of  the  defendants. 

Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  the  Assessor  of  the  Court  of  Passage  at  Liverpool,  the  plaintiff, 
a  servant  in  the  employ  of  Messrs.  Jump  and  Sons,  proved  that  on  the  20th  of  July, 
1859,  he  went  with  a  lorry  to  Messrs.  Hutchinson's  warehouse  to  fetch  cotton  for 
the  defendants,  who  were  cotton  brokers.  The  cotton  was  in  a  room  in  the  fifth  floor. 
As  each  bale  was  weighed  it  was  given  to  the  defendants'  men,  who  lowered  it  by  a 
rope  and  jiddy  into  the  lorry  below.  The  tackle  by  which  the  bales  were  lowered 
was  the  property  of  the  defendants.  The  plaintiff  brought  his  lorry  under  the 
ware-[145]-house  and  received  three  or  four  bales,  when  one  of  the  defendants'  men 
who  was  lowering  the  bales  called  out  to  him  to  "pull  in  "  a  bale ;  while  he  was  doing 
so  another  bale  fell  upon  him  from  above.  It  is  the  duty  of  the  carter  to  pull  in  and 
receive  the  bales  into  the  lorry  when  lowered  by  the  porters  who  are  above.  The 
polling  of  the  lower  bale  into  the  lorry  starts  the  bale  which  is  about  to  descend. 
There  was  evidence  that  the  bale  which  fell  was  standing  upright  when  the  loop  was 
placed  over  the  end  of  it,  whereas  it  ought  to  have  been  laid  flat  to  be  drawn  out  of 
the  room.  It  was  also  said  that  there  was  too  much  slack  in  the  rope,  and  that  the 
slack  was  hanging  down  outside  instead  of  being  inside  the  room  as  it  should  have 
been.  The  rope  caught  against  the  open  door  of  the  room  on  the  floor  below,  which 
caused  the  accident.  It  appeared  that  Jump  and  Sons  did  all  the  defendants'  carting 
at  so  much  per  bale.  At  the  conclusion  of  the  plaintiff's  case  the  defendants'  counsel 
submitted  that  there  was  no  case  for  the  jury,  as  the  plaintiff  was  in  the  service  of  a 
contractor  who  was  in  the  employ  of  the  defendants.  The  learned  Judge  overruled 
the  objection. 

The  defendants  then  attempted  to  shew  that  their  servants  had  not  been  guilty 
of  negligence,  and  that  the  plaintiff's  own  act  had  led  to  the  accident.  Their  porter, 
who  had  been  engaged  in  lowering  the  bales,  proved  that  the  plaintiff  cried  out 
"  let  go,"  in  answer  to  his  direction  to  "  pull  in."  The  jury  found  a  verdict  for  the 
plaintiff,  the  learned  Judge  reserving  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

Aspinall,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
ground  that  the  plaintiff,  at  the  time  of  the  injury,  was  voluntarily,  and  as  the  servant 
of  a  subcontractor,  or  person  employed  by  the  defendants  to  do  part  of  their  work, 
assisting,  and  taking  part  with  servants  [146]  of  the  defendants,  of  whose  negligence 


5H.&N.147.  ABRAHAM    V.  REYNOLDS  1135 

he  complained,  in  the  work  in  the  course  of  which  the  negligence  occurred,  and  was 
substantially  in  the  same  position  as  if  he  had  been  one  of  the  defendants'  servants. 

Brett  now  shewed  cause.  The  learned  Judge  could  not  have  nonsuited  the  plaintifl", 
for  it  was  by  no  means  clear  that  he  was  acting  as  a  servant  of  the  defendants.  The 
defendants  received  the  cotton  at  the  scales,  and  lowered  it  by  the  agency  of  their 
porters  into  the  carts  of  the  carters  whom  they  employed.  The  business 
of  the  porters  and  the  carters  is  wholly  distinct.  The  carter  would  take  the  bale  and 
put  it  into  the  cart  as  he  might  please.  The  plaintiff  could  not  say,  "  lower  the  bale 
in  a  particular  way."  If  the  defendants  had  said,  put  the  bale  at  the  head  or  tail  of 
the  cart,  the  plaintiff  would  have  said,  "  that  is  my  masters'  business."  It  was  said 
that  the  plaintiff  and  the  defendants'  servants  were  assisting  at  the  same  operation, 
and  that  therefore  the  plaintiff  must  be  considered  to  have  been  the  servant  of  the 
defendants.  [Watson,  B.  It  seems  just  the  same  as  if  the  purchaser  had  come  with 
his  own  carters.  It  is  not  a  joint  operation.  Suppose  a  woman  went  to  a  grocer's 
shop  to  buy  vinegar,  and  the  grocer's  boy,  in  giving  what  he  supposed  to  be  vinegar, 
poured  oil  of  vitriol  over  her  hands,  could  she  be  said  to  be  the  servant  of  the  master 
of  the  shop  because  in  one  sense  assisting  in  the  operation  1]  In  Degg  v.  The  Midland 
Railway  Company  (1  H.  &  N.  773)  the  plaintiff  was  acting  as  a  servant,  though  he  was 
a  mere  volunteer,  not  receiving  wages.  In  Wiggett  v.  Fox  (11  Exch.  832)  a  contractor 
for  doing  certain  work  sublet  certain  parts  of  the  work  to  subcontractors,  one  of  whom 
was  the  master  of  the  plaintiff.  The  servants  of  the  subcontractors  were  paid  by  the 
defendants,  and  they  [147]  did  the  work  as  the  servants  of  the  defendants.  [Channell,  B. 
The  defendants  had  power  to  discharge  the  subcontractors'  men.  Pollock,  C,  B. 
The  test  is  not  whether  the  party  complaining  is  paid  to  undertake  the  risk.  A  guest 
is  in  the  same  position  as  a  servant,  because  he  has  the  means  of  judging  of  the 
character  of  the  house  in  which  he  is.  The  question  is  whether,  knowing  the  risk, 
the  party  incurs  it  voluntarily.]  Here  Jump  and  Sons  and  the  porters  were  separately 
employed,  each  to  do  their  own  work. 

Aspinall,  in  support  of  the  rule.  The  plaintiff  and  the  defendants'  servants  were 
engaged  in  one  common  work.  The  plaintiff  was  not  merely  employed  as  carter,  but 
his  act  gave  motion  to  the  very  bale  the  fall  of  which  injured  him.  If  the  defendants 
had  employed  their  own  servants  in  the  lorry,  such  servants  could  not  have  recovered 
against  the  defendants  for  an  injury  caused  by  the  negligence  of  their  fellow-servants 
in  the  loft  above.  The  present  case  falls  within  the  principle  which  governed  IViggett 
V.  Fox  (11  Exch.  832).  Though  the  defendants  in  that  case  had  a  power  to  dismiss 
the  servants  of  the  subcontractor,  and  paid  them  wages,  that  is  not  the  ground  on 
which  the  judgment  of  the  Court,  as  delivered  by  Alderson,  B.,  proceeded.  [Martin,  B. 
I  assented  to  the  judgment  for  the  defendants  in  that  case,  upon  the  ground  that  the 
position  of  the  parties  was  ascertained  by  the  test  stated  by  ray  brother  Crompton 
in  Sadler  v.  Henlock  (4  E.  &  B.  570,  578.  See  11  Exch.  836,"  837),  viz.,  whether  the 
defendants  retained  the  power  of  controlling  the  work.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  objection  which  has  been  taken  to  the 
ruling  of  the  learned  assessor  is  not  well  founded.  The  case  of  master  and  servant 
is  only  [148]  one  of  a  class.  The  question  has  hitherto  arisen  in  cases  between  master 
and  servant,  but  it  appears  to  me  that  the  learning  on  this  subject  has  not  been 
exhausted.  When  two  persons  serve  the  same  master,  one  cannot  sue  the  master  for 
the  negligence  of  his  fellow-servant.  The  rule  applies  to  every  establishment.  No 
member  of  an  establishment  can  maintain  an  action  against  the  master  for  an  injury 
done  to  him  by  another  member  of  that  establishment,  in  respect  of  which,  if  he  had 
been  a  stranger,  he  might  have  had  a  right  of  action.  A  friend  of  the  servant,  a  son, 
a  relation,  living  in  the  same  house,  not  in  the  character  of  a  servant,  but  as  a  member 
of  the  same  family,  are  probably  in  the  same  position,  and  such  persons  cannot  maintain 
actions  any  more  than  a  servant  could.  But  that  is  when  they  form  one  family,  in 
one  establishment,  for  one  common  purpose.  Here  it  is  said  that  there  was  common 
work.  If  it  was  agreed  that  this  work  should  be  done  by  all,  the  rule  might  apply ; 
but  it  does  not  apply  merely  because  the  parties  had  a  common  object,  if  they  had 
separate  ends,  and  for  some  purposes  antagonistic  interests.  There,  as  in  a  case  put 
by  my  brother  Martin  during  the  argument,  of  warping  a  vessel  into  a  dock,  mariners 
at  one  end  and  dock  labourers  at  the  other  dragging  at  a  rope,  either  party  would  be 
entitled  to  bring  an  action  for  an  injury  received  in  consequence  of  the  negligence 
of  the  others.     It  is  carrying  the  matter  too  far,  to  say  that  the  mariner  would  have 
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no  right  of  action  against  the  employer  of  the  dock  labourers,  if  injured  by  the 
negligence  of  the  latter.  They  have  different  objects  and  different  liabilities.  The 
rule  must  therefore  be  discharged. 

Martin,  B.  I  desire  to  confine  my  judgment  to  the  case  immediately  under  our 
consideration.  The  subject  is  one  of  great  difficulty.  This  however  is  like  the  case 
where  [149]  a  farmer's  servant  is  delivering  corn  at  the  warehouse  of  a  corn  merchant : 
if  the  farmer's  servant  below  is  injured  by  the  negligence  of  the  corn  merchant's 
servant  above,  no  reason  can  be  assigned  why  an  action  for  compensation  should  not 
be  maintainable. 

Watson,  B.  I  agree  that  the  rule  must  be  discharged.  When  the  notes  were 
read  the  case  appeared  to  be  clear.  If  the  master  had  been  injured,  no  doubt  he 
could  have  recovered.  The  plaintiff  was  the  servant  of  Jump,  the  carter,  not  the 
servant  of  the  defendants.  The  defendant  had  no  control  over  him.  As  to  the  case 
alluded  to,  of  a  ship  coming  into  or  going  out  of  a  dock,  when  the  mariners  have  to 
throw  off  or  make  fast  a  rope  ;  if  by  the  negligence  of  either  party  the  rope  flies  and 
breaks  the  leg  of  one  of  the  other  party,  can  it  be  said  that  the  mariners  and  dock 
labourers  are  both  servants  of  the  same  person  1  They  are  persons  doing  work  for  a 
common  object,  but  not  under  the  same  control,  or  by  the  same  orders.  To  hold  that 
the  rule  applies  to  such  a  case  would  be  extending  the  doctrine  in  question  further 
than  any  case  has  yet  carried  it. 

Channell,  B.  I  am  of  opinion  that  the  assessor  was  quite  right  in  refusing  to 
nonsuit.  It  has  been  urged,  in  support  of  the  rule  for  a  nonsuit,  that  the  relation  of 
master  and  servant  existed  between  the  plaintiff"  and  the  defendants,  or  that  there 
was  such  a  common  object  between  them  as  to  prevent  the  plaintiff  from  maintaining 
an  action,  and  the  case  of  Wiggett  v.  Fox  (11  Exch.  832)  was  cited.  In  that  case  the 
defendants,  having  contracted  for  the  erection  of  the  Crystal  Palace,  entered  into 
agreements  with  five  other  persons  for  the  execution  of  portions  of  the  work,  and  the 
subcon-[150]-tractors  engaged  the  services  of  the  deceased  Wiggett.  But  it  was 
proved  that  the  deceased  was  paid  by  the  defendants,  and  it  further  appeared  by  the 
printed  rules  which  were  given  in  evidence,  and  by  the  evidence  of  Moss,  one  of  the 
subcontractors,  that  the  defendants  had  a  control  over  and  power  to  dismiss  Wiggett, 
though  engaged  by  the  contractors. (a)  That  I  think  is  a  very  different  case  from  the 
present.  But  it  has  been  further  argued,  that  the  plaintiff,  if  he  is  not  to  be  considered 
the  servant  of  the  defendant,  must  be  taken  to  have  been  a  volunteer,  and  if  so  cannot 
maintain  this  action,  and  Degg  v.  The  Midland  Railway  Company  (1  H.  &  N.  773)  was 
relied  upon.  There  the  deceased  volunteered  to  assist,  and  did  assist  the  servants  of 
the  defendants  in  the  performance  of  their  work,  and  it  was  held  that  his  personal 
representative  could  not  sue  for  damage  resulting  from  his  death,  occasioned  by  the 
negligence  of  other  servants  of  the  defendants,  any  more  than  he  could  have  done  so 
had  the  deceased  been  a  paid  servant.  I  think  that  decision  was  right ;  but  it  does 
not  appear  to  me  that  the  plaintiff  in  this  case,  who  was  the  servant  of  Jump,  was  a 
volunteer  within  the  meaning  of  the  decision  referred  to. 
Rule  discharged. 


[151]  The  Howbeach  Coal  Company  (Limited)  v.  Teague.  Jan.  12,  1860. — 
A  Company,  registered  under  the  Joint  Stock  Companies  Act,  1856,  brought  an 
action  against  a  shareholder  for  calls  under  the  22nd  section  of  that  Act.  It  was 
proved  that  the  Company  was  formed  to  consist  of  240  shares  of  201.  each  :  that 
it  was  provided  by  the  articles  of  association.  Art.  44,  "  The  number  of  the 
directors  shall  be  five,  three  of  whom  shall  form  a  quorum,  and  the  names  of  the 
first  directors  shall  be  determined  by  the  subscribers  of  the  memorandum  of 
association.  Art.  45,  Until  directors  are  appointed  the  subscribers  of  the 
memorandum  of  association  shall  for  all  purposes  of  this  Act  be  deemed  to  be 
directors."  Seven  persons  subscribed  the  memorandum  of  association.  At  a 
meeting  at  which  three  only  of  them  were  present,  five  of  their  number,  of  whom 
the  defendant  was  one,  were  appointed  directors  of  the  Company.  The  defendant 
attended  meetings  as  a  director.     A  call  was  made  at  a  meeting  at  which  three 

(a)  See  the  case  as  reported,  25  L.  J.  N.  S.  Exch.  188. 
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only  of  the  persons  so  chosen  as  directors  were  present.  At  this  time  only  sixty- 
eight  shares  had  been  subscribed  for. — Held,  that  the  defendant  was  not  liable 
to  an  action  for  calls,  because  the  directors  had  not  been  duly  appointed ;  and 
the  persons  who  made  the  call  were  not  a  quorum  of  the  subscribers  of  the 
memorandum  of  association. — Semble,  per  Martin,  B.,  if  a  Company  is  formed  to 
consist  of  a  certain  number  of  shares  and  hardly  a  fourth  of  the  shares  are  taken 
up,  it  cannot  be  competent  to  a  small  portion  of  such  shareholders  to  make  calls 
and  insist  on  carrying  on  the  Company. 

[S.  C.  29  L.  J.  Ex.  137  ;  6  Jur.  (N.  S.)  275 ;  8  W.  R.  264.  Discussed,  Vork  Tramways 
Company  v.  Willows,  1882,  8  Q.  B.  D.  697.  Approved,  In  re  London  and  So^dhem 
Counties  Freehold  Land  Company,  1885,  31  Ch.  D.  225.  Not  applied,  Briton 
.][edical  and  Genual  Life  Association  v.  Jane.",  1889,  61  L.  T.  387.  Referred  to,  Re 
Liverpool  Household  Stores  Associatioji,  1890,  59  L.  J.  Ch.  621.  Discussed,  Dawson 
V.  African  Consolidated  lAind  and  Trading  Company,  [1898]  1  Ch.  6.] 

Declaration.  That  the  defendant  was  the  holder  of  ten  shares  in  the  Company, 
and  was  indebted  to  the  Company  in  the  sum  of  501 ,  in  respect  of  one  call  of  51.  on 
each  of  the  said  ten  shares,  whereby  an  action  hath  accrued  to  the  said  Company  by 
virtue  of  the  Companies  Clauses  Consolidation  Act,  1845,  and  the  Joint  Stock 
Companies  Act,  1856;  yet  that  the  defendant  has  not  paid  the  said  sum  of  501.  or 
any  part  thereof,  &c. 

Pleas  (inter  alia),  except  as  to  51.  3s.  (the  amount  of  call  of  one  share).  First : 
never  indebted.  Fifthly  :  that  the  alleged  call  was  not  made  by  any  persons,  or  by 
any  body  or  assembly  or  meeting  of  persons,  dul}'^  competent  or  having  power  or 
authority  to  make  the  same,  or  duly  assembled  and  constituted  for  the  purpose  of 
making  the  same.  Sixthly  :  that  the  call  was  made  for  purposes  other  than  those  for 
which  the  Company  is  authorized  and  competent  to  make  calls  upon  the  shareholders 
in  and  belonging  to  the  same.     As  to  51.  3s.,  payment  into  Court. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London  after  Trinity  Term,  it 
appeared  that  the  defendant  was  the  holder  of  ten  shares  in  the  Howbeach  Coal 
Company  [152]  (Limited),  The  memorandum  of  association  of  the  Company  stated, 
that  the  objects  for  which  the  Company  was  established  were  for  leasing  and  working 
two  collieries,  and  that  the  nominal  capital  was  12,0001.,  divided  into  240  shares  of 
501.  each.  The  defendant  and  six  other  persons,  whose  names  were  subscribed  to  the 
memorandum  of  association,  thereby  agreed  to  take  one  share  each.  The  Company 
obtained  a  certificate  of  incorporation  on  the  15th  day  of  January,  1858. 

The  articles  of  association,  so  far  as  they  are  material  to  the  question  in  this  cause, 
were  as  follows : — Article  3.  A  call  shall  be  deemed  to  have  been  made  at  the  time 
when  the  resolution  authorizing  such  call  was  passed.  20.  The  Company  may  with 
the  sanction  of  the  Company,  previously  given  at  a  general  meeting,  increase  its 
capital.  31.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of 
a  dividend,  unless  a  quorum  of  shareholders  is  present  at  the  commencement  of  such 
business,  and  such  quorum  shall  consist  of  four  shareholders.  44.  The  number  of 
directors  shall  be  five,  three  of  whom  shall  form  a  quorum ;  and  the  names  of  the 
first  directors  shall  be  determined  by  the  subscribers  of  the  memorandum  of  associa- 
tion. 45.  Until  directors  are  appointed,  who  must  be  subscribers  of  ten  shares,  the 
subscribers  of  the  memorandum  of  association  shall  for  all  purposes  of  this  Act  be 
deemed  to  be  directors.  46.  The  business  of  the  Company  shall  be  managed  by  the 
directors,  who  may  exercise  all  such  powers  of  the  Company  as  are  not  by  this  Act 
or  by  the  articles  of  the  association,  if  any,  declared  to  be  exerciseable  by  the  Company 
in  general  meeting,  &c.  60.  All  acts  done  by  any  meeting  of  the  directors  or  of  a 
committee  of  directors,  or  by  any  person  acting  as  a  director  shall,  notwithstanding 
that  it  be  afterwards  discovered  that  there  was  some  defect  in  the  appointment  of 
any  such  directors  or  persons  acting  as  [153]  aforesaid,  or  that  they  or  any  of  them 
were  disqualified,  be  as  valid  as  if  any  such  person  had  been  duly  appointed  and  was 
qualified  to  be  a  director.  61.  The  directors  shall  cause  minutes  to  be  made  in  books 
provided  for  the  purpose  (inter  alia)  of  all  the  resolutions  and  proceedings  of  meetings 
of  the  Company  and  of  the  directors  and  committees  of  directors ;  and  any  such 
minutes  as  aforesaid,  if  signed  by  any  person  purporting  to  be  the  chairman  of  any 
meeting  of  directors  or  committee  of  directors,  shall  be  receivable  in  evidence  without 
any  further  proof.     88.  The  Company  shall  be  considered  to  be  in  position  to  obtain  a 


1138  THE    HOWBEACH    COAL   COMPANY   V.  TEAGUE  5  H.  &  N.  154. 

lease   of   the   collierv   from   the    proprietors   when   there   is   a  paid    up   capital   of 
80001.,  &c.  ' 

At  a  meeting  of  the  registered  subscribers  of  the  memorandum  of  association,  held 
at  the  office  of  the  Company  on  the  9th  of  February,  1858,  at  which  three  of  the 
subscribers,  viz.  K.  B.  Grantham,  A.  E.  Walton  and  VV.  Knocker  were  present,  the 
defendant  and  four  others  of  the  subscribers,  viz.  T.  Bennett,  G.  B.  Jennings,  J.  Walton 
and  W.  Knocker  were  appointed  directors  of  the  Company,  and  the  manager  was 
requested  to  notify  their  appointment  to  them  by  letter,  which  he  did  accordingly. 
The  defendant  attended  a  meeting  as  a  director  on  the  12th  of  January,  1859,  at 
which  the  minutes  of  the  meeting  of  subscribers  of  the  9th  of  February,  1858,  were 
read  and  approved.  At  the  ordinary  annual  general  meeting  of  the  subscribers  held 
on  the  same  day,  the  defendant  having  retired  as  a  director,  it  was  proposed,  seconded 
and  carried  unanimously,  that  he  should  be  re-elected.     The  defendant  was  present. 

At  a  meeting  of  the  directors,  held  on  the  14th  of  January,  1859,  at  which  three 
of  them,  viz.  G.  B.  Jennings,  J.  Walton  and  W.  Knocker  were  present :  it  was  resolved 
that  each  subscriber  should  be  requested  to  pay  forthwith  the  amount  of  deposit  on 
the  shares  allotted  to  him  (viz.  51.  per  share)  to  [154]  the  bankers  of  the  Company  or 
the  manager.  Notice  of  the  call  was  duly  sent  to  the  defendant.  W.  Knocker,  the 
manager  of  the  Company,  stated  that  the  call  was  made  for  the  purposes  of  the 
Company.  He  said  he  did  not  consider  it  as  a  call,  but  as  a  deposit  due  on  the 
formation  of  the  Company.  Sixty-seven  or  sixty-eight  shares  were  subscribed  for. 
The  prospectus  was  put  in  which  had  been  prepared  by  the  defendant,  and  which 
stated  that  a  deposit  equal  to  101.  per  cent,  on  the  amount  of  the  shares  was  to  be  paid 
on  application  for  the  shares. 

On  this  evidence  the  learned  Judge  directed  a  nonsuit  to  be  entered,  giving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him.  The  Court  to  have  power  to  draw 
inferences  of  fact. 

Lush,  in  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiffs, 
on  the  grounds  that  the  call  was  duly  made  :  that  the  directors  were  duly  appointed 
and  authorized  to  make  it,  or  if  not  that  these  acts  were  nevertheless  valid. 

Collier  and  J.  J.  Powell  now  shewed  cause.  The  plaintiff"  was  rightly  nonsuited. 
The  action  is  brought  under  the  22nd  section  of  the  19  &  20  Vict.  c.  47,  which  makes 
the  calls  a  debt  due  to  the  Company.  The  question  is,  have  the  plaintiffs  shewn  that 
a  call  has  been  made  by  persons  who  were  entitled  to  make  it?  By  the  articles  of 
association,  (Art.  44)  the  names  of  the  first  directors  are  to  be  determined  by  the 
subscribers  of  the  memorandum  of  association.  The  directors  were  not  elected  by  a 
majority  ;  out  of  seven  subscribers  three  only  were  present.  They  were  therefore  not 
duly  chosen  as  directors ;  but  such  power  as  they  had  was  derived  under  Art.  45, 
which  provides  that  "until  directors  are  appointed  the  subscribers  of  the  memorandum 
of  association  shall  for  all  purposes  of  this  Act  be  deemed  to  be  [155]  directors." 
Now,  though  Art.  44  provides  that  "  the  number  of  directors  shall  be  five,  three  of 
whom  shall  form  a  quorum,"  it  does  not  follow  that  three  out  of  seven  subscribers  of 
the  memorandum  of  association  acting  as  directors  will  form  a  quorum.  [Martin,  B. 
The  Company  is  a  Company  having  a  nominal  capital  of  12,0001.  divided  into  240 
shares ;  sixty-seven  or  sixty-eight  shares  only  were  allotted  at  the  time  of  the  making 
of  the  call.  It  must  surely  be  impossible  to  make  calls  before  the  Company  is 
formed.] 

Lush,  in  support  of  his  rule.  By  the  19  &  20  Vict.  c.  47,  s.  3,  seven  or  more 
persons  associated  for  any  lawful  purpose  may,  by  subscribing  their  names  to  a  memo- 
randum of  association  and  otherwise  complying  with  the  requisitions  of  the  Act,  form 
themselves  into  an  incorporated  Company.  The  plaintiffs  were  incorporated.  By 
section  8,  every  subscriber  shall  take  one  share  at  least  in  the  Company.  The  defen- 
dant held  one  share  as  a  subscriber  of  the  articles  of  association.  The  only  section  of 
this  Act  relating  to  calls  is  the  22nd,  which  enacts  that  the  amount  of  calls  for  the 
time  being  imposed  on  any  share,  shall  be  deemed  to  be  a  debt  due  from  the  holder 
of  such  share  to  the  Company.  The  seven  persons  who  had  subscribed  the  memo- 
randum of  association  constituted  a  Company,  and  there  is  nothing  to  prevent  them 
from  making  calls.  [Channell,  B.  The  Company  in  respect  of  which  calls  were  to  be 
made  was  to  consist  of  the  holders  of  240  shares.  Martin,  B.  What  authority  have 
directors  to  make  persons  who  hold  sixty-eight  shares  pay  a  call  made  on  them,  which 
ought  to  have  been  made  on  a  body  consisting  of  the  holders  of  240  shares'?]     By  the 
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Schedule,  Table  B.,  rule  2,  "The  Company  may  from  time  to  time  make  such  calls 
upon  the  shareholders  in  respect  of  all  monies  unpaid  on  their  [156]  shares,  as  they 
think  fit,  provided  that  twenty-one  days'  notice  at  least  is  given  of  each  call,  and  each 
shareholder  shall  be  liable  to  pay  the  amount  of  calls  so  made  to  the  persons,  and  at 
the  times  and  places  appointed  by  the  Company."  The  moment  a  person  signs  the 
memorandum  of  association,  he  becomes  a  shareholder  in  a  Company,  which  may  con- 
sist only  of  seven  individuals,  and  takes  his  chance  whether  the  shares  will  be  taken 
up  or  not.  [Pollock,  C.  B.  You  would  say  it  resembles  the  case  of  a  partnership,  in 
which  any  number  of  partners  may  act.  In  Fox  v.  Clifton  (4  M.  &  P.  676  ;  6  Bing. 
776)  the  persons  associated  together  had  no  legal  character.  If  A.  and  B.  meet  and 
say  they  are  going  to  form  a  Company  of  a  particular  description,  and  C.  agrees  to 
take  shares  in  that  Company,  till  the  shares  are  taken  no  Company  is  formed.  Here 
however  there  was  a  complete  Company,  as  soon  as  seven  persons  had  subscribed  the 
memorandum  of  association.]  There  is  not  a  word  in  the  Act  to  impose  the  suggeste<l 
restriction  on  the  power  of  the  Company.  When  seven  or  more  persons  have  been 
once  united  into  a  Company,  such  Company  has  capacity  to  carry  on  business,  and 
cannot  be  got  rid  of  without  winding  up ;  which  may  take  place  if  the  shareholders 
are  reduced  to  less  than  seven  :  sect.  67.  By  Art.  20  the  Company  may  increase  its 
capital.  Secondly,  it  is  said  that  the  directors  could  not  be  duly  chosen  by  a  meeting 
consisting  of  three  out  of  seven  subscribers  of  the  memorandum  of  association.  But 
the  objection  on  that  ground  is  answered  by  Art.  44.  [Watson,  B.  Is  it  contended 
that,  because  three  out  of  five  directors  are  a  quorum,  if  a  thousand  persons  had 
subscribed  the  memorandum  of  association,  three  of  such  thousand  would  have  formed 
a  quorum?]  By  Art.  45  the  directors  are  appointed.  The  subscribers  of  the  memo- 
randum of  associa-[157j-tion  are  to  be  directors,  that  is,  directors  for  all  purposes. 
Thirdly  :  The  defendant,  who  has  attended  meetings  as  a  director,  has  sanctioned  the 
appointment  of  the  directors  who  made  the  call,  and  thereby  agreed  to  t<xke  no  objec- 
tion to  the  mode  of  their  appointment.  Fourthly  :  Any  irregularity  in  the  nomination 
of  directors  will  not  affect  acts  done  by  them  :  Art.  60. 

Martin,  B.  In  my  opinion  both  objections  are  fatal  to  the  plaintiffs'  claim.  The 
first  is  clearly  so.  It  is  said  that  the  defendant  is  estopped  from  denying  his  liability. 
The  action  is  brought  under  the  22nd  section  of  the  19  &  20  Vict.  c.  47,  in  a  peculiar 
form,  alleging  that  the  defendant  is  indebted  to  the  Company-  The  defendant  is  in 
the  same  situation  as  any  other  holder  of  shares,  and  the  doctriqe  of  estoppel  does  not 
apply.  The  call  was  made  on  the  1 4th  of  January,  when  three  directors  were  present. 
Unless  these  three  persons  had  power  under  the  articles  of  association  to  make  the 
call,  the  action  fails.  There  were  seven  subscribers.  The  45th  rule  provided  that 
until  directors,  who  must  be  subscribers  of  ten  shares  each,  should  be  appointed,  the 
subscribers  should  be  directors.  That  is  an  independent  rule.  It  made  the  subscribers 
directors  till  directors  should  be  chosen.  But  unless  the  whole  body  were  present,  or 
at  least  a  majority  of  them,  they  could  not  act  as  such.  It  is  said  that  the  44th  rule 
applies  to  such  a  case.  That  provides  that  five  directors  shall  be  chosen,  of  whom 
three  shall  be  a  quorum.  But  three  only  of  five  directors  is  a  very  different  thing 
from  three  out  of  seven,  and  the  rule  applies  only  after  directors  are  elected.  The 
defect  of  power  is  not  aided  by  the  60th  rule.  Therefore  the  first  objection  is  fatal, 
because  three  persons,  having  no  power  to  make  a  call,  could  impose  no  liability  on 
the  [158]  defendant.  I  have  a  very  strong  opinion  with  respect  to  the  other  point, 
viz.,  that  if  a  Company  is  formed  to  consist  of  240  shares,  and  hardly  a  fourth  of  the 
shares  are  taken  up,  it  cannot  be  competent  to  a  small  fraction  of  the  shareholders  to 
make  calls  on  those  who  hold  such  limited  number  of  shares,  and  carry  on  the  Company 
against  their  will.  Taking  Mr.  Lush's  view  to  be  correct,  that  they  may  do  so  where 
a  substantial  portion  of  the  shares  has  been  subscribed  for  (though  I  do  not  accede  to 
that),  I  say  that  sixty-seven  shares  out  of  240  is  not  a  substantial  portion.  The  Court 
have  power  to  draw  inferences  of  fact.  Now,  if  this  be  a  question  of  law,  I  say  that 
sixty-eight  shares  being  subscribed  for  cannot  authorize  the  Company  to  make  calls. 
If  it  is  a  question  of  fact,  then  I  think  that  the  taking  of  sixty -eight  shares  is  not  a 
substantial  portion  of  the  shares. 

Watson,  B.  I  desire  to  pronounce  no  judgment  as  to  the  number  of  shares 
which  should  have  been  subscribed  for  in  order  to  authorize  the  directors  to  make 
calls.  My  present  impression  accords  with  that  expressed  by  my  brother  Martin. 
But  on  this  point  the  case  has  not  been  fully  argued  before  us.     But,  on  the  question 
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whether  three  out  of  the  seven  subscribers  of  the  memorandum  of  association  con- 
stituted a  quorum,  I  am  clearly  of  opinion  that  the  plaintiffs'  case  fails.  If  five  persons 
had  been  appointed  as  directors,  three  of  the  five  could  have  made  a  quorum.  But 
that  does  not  give  such  power  to  three  out  of  seven  subscribers  of  the  memorandum 
of  association. 

Channell,  B.  I  express  no  opinion  whether,  in  order  to  make  a  valid  call,  it  is 
necessary  that  the  shares,  or  a  large  proportion  of  them,  should  have  been  taken  up. 
The  [159]  Act  makes  the  call  a  debt  from  the  shareholders  to  the  Company.  But  the 
call  was  not  properly  made.  For  some  purposes  the  Company  was  formed  when  seven 
subscribers  had  signed  the  memorandum  of  association.  It  was  provided  that  they 
might  appoint  directors,  to  be  five  in  number,  of  whom  three  were  to  be  a  quorum. 
Until  directors  were  appointed  the  subscribers  might  act  as  directors.  But,  though 
these  seven  persons  were  empowered  to  act  as  directors,  there  is  nothing  to  shew  that 
three  of  their  number  could  act.     Therefore  I  think  that  the  nonsuit  was  right. 

Pollock,  C.  B.  For  a  time  it  appeared  to  me  doubtful  whether  the  plaintiffs 
were  not  entitled  to  recover.  It  may  be  that  an  association,  consisting  of  persons 
registered  under  the  Joint  Stock  Companies  Act,  1856,  where  a  small  part  only  of  the 
shares  has  been  subscribed,  cannot  be  dealt  with  in  the  same  manner  as  in  the  ease  of 
a  Company  not  registered,  formed  to  consist  of  a  large  number  of  shares.  But  it 
appears  to  me  unnecessary  to  determine  that  question,  as  I  think  it  clear  that  the 
persons  who  appointed  the  directors  were  not  a  quorum,  and  on  that  ground  I  agree 
that  the  rule  must  be  discharged. 

Rule  discharged. 

[160]  The  Trustees  of  the  Newcastle-under-Lyne  and  Leek  Turnpike 
Roads,  Apjyellanfs,  and  the  North  Staffordshire  Railway  Company, 
Respondents.  Jan.  16  &  18,  1860. — By  the  "North  Staffordshire  Railway  Act, 
1847"  (10  &  11  Vict.  c.  cviii.),  with  which  is  incorporated  the  Railway  Clauses 
Consolidation  Act,  1845,  it  is  enacted  "that  where  the  railway  is  proposed  to 
cross  the  turnpike  road  leading  from  Newcastle-under-Lyne  to  Leek,  the  Company 
shall  erect  a  proper  and  sufficient  bridge  constructed  of  bricks,  stone,  iron  or  other 
materials,  so  as  to  carry  the  said  turnpike  road  over  and  across  the  railway,  such 
bridge  also  to  be  constructed  with  parapet  walls  of  brick,  stone  or  other  materials, 
of  five  feet  in  height,  and  of  the  clear  and  open  width  of  thirty-three  feet  at  the 
least  between  such  parapets ;  and  that  the  said  turnpike  road  shall  be  made  and 
altered  at  the  expense  of  the  Company,  on  both  sides  of  such  bridge,  so  that  the 
surface  of  the  turnpike  road  shall  when  completed  have  one  uniform  inclination 
on  both  sides  not  exceeding  one  in  thirty ;  and  that  so  much  of  the  said  turnpike 
road  as  shall  be  broken  up  or  damaged  for  the  purposes  of  this  Act  shall  be 
reinstated  and  made  good  with  the  same  materials  as  the  road  is  now  composed 
of,  and  the  fences  thereof,  whenever  necessary,  reconstructed  and  put  into  complete 
order  by  the  Company,  and  kept  in  repair  for  the  space  of  twelve  calendar  months 
after  the  making,  forming,  and  completing  thereof." — Held  :  First,  that  under  the 
46th  section  of  the  Railway  Clauses  Consolidation  Act,  1845  (without  reference 
to  the  Special  Act),  the  Company  were  bound,  at  all  times  to  keep  in  repair  the 
approaches  to  and  road  over  the  bridge  :  per  totam  Curiam. — Secondly,  that  their 
liability  was  not  restricted  by  the  Special  Act  to  the  period  of  twelve  months 
from  the  completion  of  the  works  :  per  Pollock,  C.  B.,  and  Watson,  B.  Martin,  B., 
dubitante. 

[S.  C.  nomine  Leech  v.  North  Staffordshire  Railway,  29  L.  J.  M.  C.  150;  8  W.  R.  216  ; 
1  L.  T.  332.  Followed,  Noo-th  of  England  Raihvay  \ .  Langbaiirgh,  1871,  24  li.  T.  544; 
Lancashire  and  Yorkshire  Raihvay  v.  Bury  Corporation,  1889,  14  A.  C.  419.  Referred 
to,  Iruh  Land  Commission  v.  Magmian,  [1901]  2  Ir.  R.  459.] 

The  following  case  was  stated  for  the  opinion  of  this  Court  under  the  20  &  21 
Vict.  c.  43  :— 

Under  the  provisions  of  two  Special  Acts  called  "  The  North  Staffordshire  Railway 
(Pottery  Line)  Act,  1846," (a)  and  "The  North  Staffordshire  Railway  Act,  1847," (ft) 

(a)  9  &  10  Vict.  c.  Ixxxv.  (ft)  10  &  11  Vict.  c.  cviii. 
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with  which  were  incorporated  "The  Companies  Clauses  Consolidation  Act,  1845," 
"The  Eailway  Clauses  Consolidation  Act,  1845,"  and  "The  Lands  Clauses  Consolida- 
tion Act,  1845,"  the  North  Staftbrdshire  Kail  way  Company  (which  was  incorporated 
by  the  first  of  these  special  Acts)  formed  several  railways  which  in  the  course  of  their 
line  crossed  several  turnpike  roads,  and  some  of  such  roads  were  carried  over  and  some 
under  the  railway.  One  of  such  roads  was  the  Newcastle-under-Lyne  and  Leek  Turn- 
pike Road,  which  prior  to  the  formation  of  the  railway  was  wholly  repairable  and 
repaired  by  [161]  the  trustees  of  the  road.  This  road  was  carried  over  the  railway 
by  means  of  a  bridge,  which  with  its  approaches  was  the  subject  of  a  special  provision 
embodied  in  the  24th  section  of  the  Act  of  1846,  and  the  same  provisions  were  repeated 
in  the  61st  section  of  the  "North  Staffordshire  Railway  Act,  1847." 

The  Company  erected  the  bridge  and  constructed  the  embankments  which  formed 
the  approaches,  together  with  the  fences,  as  required  by  the  special  Acts  above  referred 
to,  and  formed  and  put  the  road  over  the  bridge  and  slopes  into  a  fit  state  for  use,  so 
that  when  restored  it  was  in  as  good  a  condition  as  at  the  time  when  it  was  first 
interfered  with  by  the  Company,  or  as  near  thereto  as  the  circumstances  admitted. 

The  Company  also  maintained  the  road  across  the  bridge  and  slopes  in  a  state  of 
perfect  repair  for  the  space  of  twelve  calendar  months  from  the  completion  thereof ; 
but  have  not  since  repaired  the  same,  although  they  have  continued  to  maintain 
and  still  maintain  the  structure  of  the  bridge,  and  the  earthwork  and  embank- 
ments forming  the  approaches,  and  the  fences  both  of  the  bridge  itself  and  of  such 
approaches;  all  of  which  (except  the  mere  roadway)  are  in  a  proper  and  sufficient 
state. 

Since  the  expiration  of  the  said  period  of  twelve  months  from  the  completion  of 
the  bridge  and  works,  the  road  over  the  bridge  and  its  approaches  has  not  been 
repaired,  and  such  road,  by  reason  of  the  ordinary  wear  and  tear  by  the  public 
traffic  over  and  along  the  same,  requires  to  be  re-metalled  and  repaired  throughout  the 
entire  extent  of  the  bridge  and  its  approaches. 

On  the  26th  February  last  the  trustees  of  the  road  caused  the  railway  Company 
to  be  served  with  a  notice,  that  the  approaches  to  the  bridge  by  which  the  Newcastle- 
under-Lyne  and  Leek  turnpike  road  is  carried  over  the  North  Staf-[162]-fordshire 
Railway  at  Etruria,  in  the  parish  of  Stoke-upon-Trent  in  the  county  of  Stafford,  and 
the  road  over  the  same  bridge,  were  out  of  repair,  and  that,  unless  the  same  were 
put  into  complete  repair  in  the  meantime,  application  would  be  made  on  the  14th 
March  next  to  two  justices  of  the  county  of  Stafford  for  an  order  directing  the 
Company  to  put  the  same  in  complete  repair. 

The  notice  being  disregarded  by  the  railway  Company,  on  the  14th  March  the 
road  trustees,  by  their  solicitor,  attended  the  magistrates  pursuant  to  the  terms  of  the 
notice  (no  one  appearing  for  the  railway  Company),  when  the  following  order  was 
made  ex  parte  and  duly  served  on  the  railway  Company  : — 

"Staffordshire,  to  wit. — Be  it  remembered  that  on  the  14th  day  of  March,  A.D. 
1859,  at  Hanley  in  the  county  of  Stafford,  complaint  was  made  before  W.  Brownfield 
and  E.  J.  Ridgway,  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  by  J.  Leech,  the  surveyor  of  the  roads  comprised  in  the  'Newcastle- 
under-Lyne  and  Leek  Roads  Act,  1857  : '  For  that  the  approaches  to  a  certain  bridge, 
situate  at  Etruria  in  the  parish  of  Stoke-upon-Trent  in  the  county  of  Stafford  afore- 
said, by  which  bridge  the  aforesaid  turnpike  road  from  Newcastle-under-Lyne  to  Leek 
is  carried  over  the  North  Staff'ordshire  Railway  there,  and  the  road  over  the  same 
bridge,  were  then  out  of  repair ;  and  that  the  said  bridge  and  approaches  were  made 
and  executed  by  the  said  North  Staff'ordshire  Railway  Company ;  and  that  the  said 
Company  were  by  law  liable  and  required  to  maintain  and  keep  the  same  in  repair  but 
have  neglected  so  to  do,  although,  as  was  proved  to  us  on  oath,  notice  in  writing 
had  been  duly  given  to  the  said  railway  Company  by  the  said  J.  Leech  that  the 
said  approaches  to  and  the  road  over  the  said  bridge  were  out  of  repair,  and  that 
unless  the  same  were  put  into  complete  repair  in  the  meantime  application  would  be 
made,  between  the  hours  of  [163]  ten  and  eleven  o'clock  in  the  forenoon  on  this  day, 
to  such  two  justices  of  the  peace  of  the  said  county  of  Staff"ord  as  should  be  then 
sitting  at  the  Town  Hall  in  the  said  county  of  Stafford,  for  an  order  directing  the 
aforesaid  railway  Company  to  put  the  same  into  complete  repair:  And  now  on  this 
day  the  said  J.  Leech  having  applied  to  us,  and  having  heard  the  matter  of  the  said 
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complaint,  and  more  than  ten  days  having  elapsed  since  the  delivery  of  the  said  notice, 
and  it  being  proved  to  us  on  the  oath  of  the  said  J.  Leech  that  the  approaches  to  and 
the  road  over  the  said  bridge  are  still  out  of  repair :  We  do  therefore  adjudge  and 
order  the  North  Staffordshire  Eailway  Company  on  or  before  the  11th  day  of  April 
next  to  put  the  said  approaches  to  and  the  said  road  over  the  said  bridge  into  com- 
plete repair :  And  we  do  also  adjudge  and  order  the  said  North  Staffordshire  Railway 
Company  forthwith  to  pay  to  the  said  J.  Leech  his  costs  concerning  this  inquiry,  the 
amount  whereof  we  have  ascertained  and  determined  to  be  the  sum  of  11.  10s.  Given 
under  our  hands  and  seals,  &c.  "  W.  Bramfield. 

"E.    ElDGWAY." 

This  order  not  having  been  complied  with,  a  summons  was  issued,  at  the  instance 
of  the  said  J.  Leech,  requiring  the  Noi'th  Staffordshire  Railway  Company  to  appear  on 
the  20th  June  at  the  Town  Hall  before  such  justices  as  might  be  there,  to  answer  to 
the  information  and  complaint  of  having  neglected  to  obey  the  said  order. 

On  the  hearing  of  this  summons,  it  was  objected  on  the  part  of  the  railway  Com- 
pany that  the  order  of  the  14th  of  March,  1859,  was  bad,  inasmuch  as  the  Company 
were  not  liable  to  repair  the  road  over  the  bridge  or  the  slopes,  and  the  justices 
adopting  this  view  of  the  case,  dismissed  the  summons. 

The  questions  for  the  opinion  of  the  Court  are — First :  whether,  under  the  pro 
visions  of  the  "  Railway  Clauses  [164]  Consolidation  Act,  1 845,"  the  Company  would 
(without  reference  to  the  61st  section  of  the  Special  Act  1847)  be  liable  to  repair  the 
roadway  over  the  before  mentioned  bridge  and  slopes. 

Secondly :  whether,  if  they  would  have  been  so  liable,  their  liability  is  restricted 
by  the  61st  section  of  the  Special  Act,  1847,  to  the  period  of  twelve  months  from  the 
construction  of  the  bridge  and  works  therein  specified. 

Bovill  (Scotland  with  him),  for  the  appellants.  First :  the  Company  are  liable 
under  the  Railway  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  to  repair  the  bridge 
and  its  approaches.  By  section  46,  "  If  the  line  of  the  railway  cross  any  turnpike  road 
or  public  highway,  then  (except  where  otherwise  provided  by  the  Special  Act)  either 
such  road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over  such 
road,  by  means  of  a  bridge  of  the  height  and  width,  and  with  the  ascent  or  descent  by 
this  or  the  Special  Act  in  that  behalf  provided.  And  such  bridge,  with  the  immediate 
approaches  and  all  other  necessary  works  connected  therewith,  shall  be  executed  and 
at  all  times  thereafter  maintained  at  the  expense  of  the  Company."  This  Company 
has  already  contested  their  liability  to  repair  bridges  and  their  approaches ;  and  in 
'The  North  Staffwdshire  Uailivay  Company  v.  Dale  (8  E.  &  B.  836),  the  Court  of  Queen's 
Bench  decided  that  the  liability  to  repair  includes  not  only  the  structure  of  the  bridge 
and  the  approaches,  but  also  the  road  on  both  sides.  The  act  of  parliament  and  that 
decision  determine  the  first  question  submitted  to  the  Court.  [Pollock,  C.  B.  You 
contend  that,  if  they  interfere  with  the  road,  they  are  to  give  the  public  and  the  county 
something  for  the  inconvenience  they  cause.  Of  course  it  is  more  expensive  to  repair 
an  ascent  and  descent  than  a  level,  [165]  because  in  two  sides  of  a  triangle  there  is  a 
greater  sui-face  ;  and  besides  in  rainy  weather  more  soil  is  carried  away.  There  is  also 
a  public  inconvenience  in  going  up  and  down  a  hill.  The  legislature  may  have  con- 
sidered that  as  the  railway  Company  have  caused  this  disturbance  they  ought  to 
repair,  maintain  and  keep  the  road  in  repair.] 

Secondly,  the  61st  section  (a)  of  "The  North  Staffordshire  Railway  Act,  1847," 

(a)  Enacts : — "  That  where  the  railway  is  proposed  to  cross  the  turnpike  road 
leading  from  Newcastle-under-Lyne  to  Leek  at  a  place  in  the  parish  of  Stoke-upon- 
Trent  near  to  Etruria  Bridge,  the  Company  shall  erect  a  proper  and  suflicient  bridge, 
constructed  of  bricks,  stone,  iron,  or  other  material,  so  as  to  carry  the  said  turnpike 
road  over  and  across  the  railway,  such  bridge  also  to  be  constructed  with  parapet 
walls  of  brick,  stone,  or  other  material,  of  five  feet  in  height,  and  of  the  clear  and 
open  width  of  thirty-three  feet  at  the  least  between  such  parapets ;  and  that  the  said 
turnpike  road  shall  be  made  and  altered,  at  the  expense  of  the  Company,  on  both 
sides  of  such  bridge,  so  that  the  surface  of  the  turnpike  road  shall  when  completed 
have  one  uniform  inclination  on  both  sides,  not  exceeding  one  in  thirty  ;  and  that 
so  much  of  the  said  turnpike  road  as  shall  be  broken  up  or  damaged  for  the  purposes 
of  this  Act  shall  be  reinstated  and  made  good  with  the  same  materials  as  the  road  is 
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(10  &  11  Vict.  c.  cviii.),  was  introduced  to  impose  a  further  obligation  on  the 
Company.  They  contend  that  the  words,  "  after  the  making,  forming,  and  completing 
thereof,"  apply  to  the  whole  of  the  works ;  but,  if  so,  they  would  apply  to  the  structure 
of  the  bridge,  and  the  county  would  be  saddled  with  the  expence  [166]  of  the  bridge 
and  the  turnpike  trustees  with  the  repair  of  the  road.  Where  the  legislature  meant 
all  the  works  they  have  said  so,  as  in  the  latter  part  of  the  section,  where  they  use  the 
words  "all  the  works  aforesaid  in  reference  to  the  said  turnpike  road  and  the  bridge, 
walls  and  fences  aforesaid."  This  clause  was  never  intended  to  relieve  the  Company 
from  any  liability  to  repair.  It  may  be  cumulative,  but  if  its  meaning  is  doubtful, 
it  ought  not  to  be  construed  in  favour  of  the  Company,  but  rather  in  favour  of  the 
public.  According  to  the  strict  and  literal  construction  of  the  sentence,  the  words, 
"after  the  making,  forming,  and  completing  thereof "  apply  to  the  fences  only,  but 
that  construction  would  be  productive  of  great  injustice.  If  those  words  are  not 
confined  to  the  fences,  they  apply  to  so  much  of  the  turnpike  road  as  is  broken  up 
or  damaged. 

J.  E.  Davis  (Lush  with  him),  for  the  respondents.  The  first  question  is  whether, 
under  the  Railway  Clauses  Consolidation  Act,  1845,  this  Company  is  bound  perpetually 
to  maintain,  not  only  the  fabric  of  the  bridge,  but  its  approaches  and  the  road  over 
it.  Secondly,  assuming  that  they  are,  whether  they  are  not  relieved  from  that 
obligation  by  the  61st  section  of  the  10  &  11  Vict.  c.  cviii.  It  is  submitted  that  the 
Company  have  done  all  that  they  are  required  by  the  legislature  to  do.  At  the  time 
they  interfered,  there  was  a  turnpike  road  upon  which  the  public  had  a  right  to  travel 
on  payment  of  toll.  The  legislature  empowered  the  Company  to  make  another  road, 
upon  which  the  public  have  a  similar  right.  In  the  construction  of  that  road  the 
Company  were  obliged  to  cross  the  old  public  road,  and  the  question  is  what  would 
be  the  rights  of  the  parties,  supposing  a  fair  and  equitable  contract  to  have  been 
entered  into  between  the  trustees  of  the  one  part  and  the  Company  of  the  other  part. 
The  Company  would  say  "it  would  be  most  [167]  convenient  for  us  to  cross  the 
turnpike  road  on  a  level ; "  but  that  would  endanger  the  public,  and  therefore  the 
legislature  has  said  "  you  must  build  a  bridge  and  either  carry  the  railway  over  the 
turnpike  road  or  the  road  over  the  railway ; "  and  then  the  Company  are  fairly  called 
upon  to  maintain  the  structure  of  the  bridge  at  all  times,  the  erection  being  their  own. 
But,  on  the  other  hand,  the  Company  are  entitled  to  say,  "  we  shall  restore  the  road 
to  you  as  nearly  as  possible  in  the  same  state  as  it  existed  before,  and  therefore  we 
ought  not  in  fairness  to  be  called  upon  to  maintain  it."  It  is  suggested  that  an 
additional  burthen  is  cast  upon  the  turnpike  trust,  and  no  doubt  in  some  respects 
that  is  so  ;  but,  as  observed  by  the  Court  in  Rex  v.  Pease  (4  B.  &  Adol.  30,  41),  "  there 
is  nothing  unreasonable  or  inconsistent  in  supposing  that  the  legislature  intended  that 
the  part  of  the  public  which  should  use  the  highway  should  sustain  some  inconvenience, 
for  the  sake  of  the  greater  good  to  be  obtained  by  other  parts  of  the  public  in  the  more 
speedy  travelling  and  conveyance  of  merchandize  along  the  new  railroad.  Can  any 
one  say  that  the  public  interests  are  unjustly  dealt  with,  when  thejujury  to  one  line  of 
communication  is  compensated  by  the  increased  benefit  of  another  ? "  There  is  nothing 
unjust  or  unfair  in  a  contract  of  that  kind  whether  made  between  the  parties  them- 
selves or  by  the  legislature.  At  common  law  and  by  the  Statute  of  Bridges  (22  Hen.  8, 
c.  5),  when  a  bridge  was  built  over  a  river  where  there  was  no  previously  existing 
road,  the  burthen  of  repairing  it  was  thrown  on  the  county.  The  Statute  of  Bridges 
required  that,  not  only  the  bridge,  but  the  approaches  to  the  same  of  three  hundred 
feet  at  each  end,  should  be  maintained  by  the  county.  Lord  Coke  treats  the  statute 
as  declaratory  of  the  common  law  except  as  to  defining  the  distance  :  2  lust.  702. 

now  composed  of,  and  the  fences  thereof,  wherever  necessary,  reconstructed  and  put 
into  complete  order  by  the  Company,  and  kept  in  repair  for  the  space  of  twelve 
calendar  months  after  the  making,  forming,  and  completing  thereof ;  and  the  Company 
shall  also,  at  their  own  expense,  make,  and  at  all  times  keep  in  repair  good  and 
sufiicient  drains  or  culverts  for  the  purpose  of  such  extra  draining  of  the  said  road 
as  shall  be  occasioned  by  such  alteration  as  aforesaid  ;  and  further  that  all  the  works 
aforesaid  in  reference  to  the  said  turnpike  road,  and  the  bridge,  walls,  and  fences 
aforesaid,  shall  be  done  and  executed  to  the  satisfaction  of  the  trustees  of  the  said 
turnpike  road,  or  of  the  surveyor  or  other  person  authorized  by  the  said  trustees  to 
act  in  their  behalf  in  the  premises." 
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In  process  of  time,  as  public  roads  improved  and  [168]  bridges  were  built  over  com- 
paratively small  streams,  the  Statute  of  Bridges  operated  unjustly  on  counties,  and 
the  legislature  interfered  by  the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  s.  21,  which 
requires  all  highways  leading  to  any  bridge  thereafter  built  and  which  shall  be  liable 
to  be  repaired  by  any  county,  to  be  repaired  by  the  parish,  person,  or  trustees  of  a 
turnpike  road  who  were  by  law,  before  the  erection  of  the  bridge,  bound  to  repair  the 
highways :  thus  drawing  a  distinction  between  the  maintenance  of  the  structure 
of  the  bridge  and  the  approaches  to  it.  Such  was  the  state  of  the  law  when  the 
Eailway  Clauses  Consolidation  Act,  1845,  passed.  The  sections  from  the  46th  to  the 
62nd  are  headed,  "  And  with  respect  to  the  crossing  of  roads,  or  other  interference 
therewith,  be  it  enacted  as  follows."  The  46th  section  is  relied  on  as  imposing  on  the 
Company  the  obligation  to  maintain  the  roadway  over  the  bridge ;  and  it  is  contended 
that  the  words,  "  such  bridge  with  the  immediate  approaches,"  apply  not  only  to  the 
bridge  itself  and  the  approaches  to  it,  but  also  to  the  road  over  it.  On  the  other 
hand,  the  Company  contend  that  the  53rd,  54th,  55th,  and  56th  sections  apply  to  the 
interference  with  roads  of  every  description  whether  crossing  on  a  level  or  by  means 
of  a  bridge,  and  consequently  the  Company  are  only  bound  to  restore  the  road  to 
as  good  a  condition  as  it  was  at  the  time  they  first  interfered  with  it.  Provisions 
similar  to  those  in  the  Railway  Clauses  Consolidation  Act  previously  occurred  in 
special  Acts.  The  41st  section  of  the  6  &  7  Wm.  4,  c.  xiv.,  "for  making  a  railway 
from  Birmingham  to  Gloucester,"  comprises  the  53rd  and  56th  sections  of  the 
Railway  Clauses  Consolidation  Act.  According  to  the  construction  put  on  that  Act 
by  the  Court  of  Queen's  Bench  in  the  case  of  The  North  Staffordshire  Railway  Company 
V.  Dale  (8  E.  &  B.  836),  the  56th  section  only  applies  to  a  tem-[169]-porary 
interference  with  a  road,  and  not  to  the  crossing  it  by  means  of  a  bridge.  But  the 
case  of  Regina  v.  The  Birmingham  and  Gloucester  Railway  Company  (2  Q.  B.  47),  which 
was  not  referred  to  in  The  North  Staffm-dshire  Railway  Company  v.  Dale,  is  an  express 
decision  that  provisions  similar  to  the  53rd  and  56th  sections  do  apply  to  the  crossing 
a  road  by  means  of  a  bridge.  [Pollock,  C.  B.  The  decision  in  the  case  of  Regina  v. 
The  Birmingham  and  Gloucester  Railway  Company  is  not  inconsistent  with  that  of  The 
Noiih  Staffm'dshire  Railway  Company  v.  Dale.'\  The  effect  of  not  applying  the  56th 
section  to  cases  where  a  road  is  crossed  by  means  of  a  bridge  would  be  to  leave  the 
public  without  any  protection  during  the  construction  of  the  bridge.  In  TJie  Attorney 
General  v.  The  London  and  South  Western  Railway  Company  (7  Railway  Cas,  624),  Knight 
Bruce,  V.  C,  treated  the  53rd  and  56th  sections  as  applicable  to  the  case  of  crossing 
a  turnpike  road  by  means  of  a  bridge.  [Martin,  B.  The  53rd  and  56th  sections 
apply  to  all  roads,  whether  public  or  private;  the  46th  section  applies  to  turnpike 
roads  alone.] 

Secondly,  under  the  61st  section  of  the  10  &  11  Vict.  c.  cviii.,  the  Company  are 
only  bound  to  keep  the  road  in  repair  for  twelve  months.  It  was  argued  that  the 
words,  "  and  kept  in  repair  for  the  space  of  twelve  calendar  months  "  applied  to  the 
fences  only,  but  that  construction  would  require  the  words  "  shall  be  "  to  be  introduced 
before  "reconstructed."  According  to  the  plain  meaning  of  the  words,  "and  kept  in 
repair,"  &c.,  they  apply  to  the  whole  road  interfered  with.  By  section  4  of  the  Special 
Act,  the  Railway  Clauses  Consolidation  Act  is  incorporated  with  it,  but  only  so  far  as 
it  is  not  modified  by  or  inconsistent  with  its  provisions.  The  61st  section  of  the 
Special  Act  modifies  the  provisions  of  the  49th  and  56th  sections  of  the  General  Act, 
as  to  the  height  of  the  parapet  walls  and  the  width  of  [170]  the  bridge,  and  why  is 
that  part  of  the  61st  section  which  requires  the  Company  to  repair  for  twelve  months 
to  be  merged  in  the  46th  section  of  the  General  Act?  That  section  in  plain  terms 
defines  the  liability  and  duty  of  the  Company. 

Scotland,  in  reply.  The  61st  section  of  the  Special  Act  may  be  read  consistently 
with  the  effect  given  by  the  Court  of  Queen's  Bench  to  the  46th  section  of  the  General 
Act  in  the  case  of  The  North  Staffordshire  Railway  Company  v.  Dale.  If  the  matter 
depended  on  the  General  Act  alone,  that  case  would  be  conclusive.  Regina  v.  The 
Birmingham  and  Gloucester  Railway  Company  (2  Q.  B.  47)  has  no  application,  for  there 
the  Company's  Act  did  not  contain  the  same  provisions  as  those  now  under  considera- 
tion. The  61st  section  of  the  Special  Act  does  not  alter  the  effect  of  the  46th  section 
of  the  General  Act.  Tbat  section  is  to  operate,  except  when  otherwise  provided  by 
the  Special  Act.  By  the  4lh  section  of  the  Special  Act,  the  General  Act  is  to  operate 
unless  modified  by  or  inconsistent  with  the  provisions  of  the  Special  Act.     That  means 
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unless  it  is  expressly  modified.  [Pollock,  C.  B.  Applying  something  like  logic  to 
the  46th  section  it  would  stand  thus — If  the  line  of  the  railway  cross  any  turnpike 
road  or  public  highway,  then  there  shall  be  A,  B,  C  and  D  arrangements  and  provisions, 
except  where  otherwise  provided  for  by  the  Special  Act.  A  is  altered,  that  is,  the 
railway  is  not  to  go  under  or  over  the  road,  but  is  to  go  over.  B  is  altered,  C  is 
altered,  but  there  is  no  alteration  of  D,  which  is  "  such  bridge,  with  the  immediate 
approaches,"  &c.,  shall  be  executed  and  at  all  times  thereafter  maintained  at  the 
expence  of  the  Company.]  The  50th,  51st  and  52nd  sections  of  the  General  Act 
contain  some  provisions  which  are  expressly  [171]  modified  by  the  61st  section  of  the 
Special  Act.  The  language  of  that  section  has  reference  only  to  that  portion  of  the 
turnpike  road  which  is  broken  up  or  damaged  for  the  purposes  of  the  Act,  and  that 
the  Company  must  reinstate ;  but  the  part  of  the  road  which  is  made  and  altered  is 
left  to  be  governed  by  the  46th  section  of  the  General  Act.  If  the  argument  on  the 
other  side  is  correct,  the  Company  are  only  bound  to  keep  the  drains  and  culverts  in 
repair  at  all  times.  The  61st  section  of  the  Special  Act  was  intended  to  impo.se 
additional  obligations  on  the  Company,  and  as  soon  as  the  bridge  was  built  they 
became  liable  at  all  times  thereafter  to  repair  it,  together  with  the  road  and  its 
approaches. 

Pollock,  C.  B.  I  am  of  opinion  that  the  justices  who  made  the  order  were  right, 
and  the  justices  who  dismissed  the  summons  were  wrong.  We  are  to  read  the  46th 
section  of  the  Railway  Clauses  Consolidation  Act  with  the  Special  Act  and  see  whether 
the  former  is  modified  by  or  inconsistent  with  the  provisions  of  the  latter,  and,  so  far 
as  it  may  be,  we  must  construe  it  accordingly.  Then  the  question  is,  what  is  the  con- 
struction of  the  61st  section  of  the  Special  Act,  the  provisions  of  the  46th  section  of  the 
General  Act  being  applied  to  it  and  controlling  it?  The  46th  section  contains  a  series 
of  enactments,  but  as  to  one  it  says,  "except  where  otherwise  provided  by  the  Special 
Act."  Again,  as  to  another  it  says,  "the  assent  or  descent  shall  be  made  according 
to  this  or  the  Special  Act."  It  goes  on  making  a  variety  of  provisions,  and  so  far  as 
any  one  of  these  is  modified  by  or  made  inconsistent  with  the  Special  Act,  we  must  read 
it  in  accordance  with  the  combined  operation  of  both.  Where  the  Special  Act  excludes 
the  General  Act,  the  latter  is  not  to  take  effect;  but  where  the  Special  Act  makes 
provisions  consistent  with  the  General  Act,  we  must  give  effect  to  them.  Now,  what 
are  [172]  the  general  words  of  the  61st  section  of  the  Special  Act?  First,  it  provides 
that  the  Company  shall  erect  a  proper  and  sufficient  bridge ;  that  certainly  throws 
the  expence  of  erection  on  the  Company.  Then  it  says,  "  so  as  to  carry  the  turnpike 
road  over  and  across  the  railway  " — that  takes  away  the  option  which  the  46th  section 
of  the  General  Act  would  otherwise  give.  Then  it  is  to  be  constructed  with  parapet 
walls  of  brick,  stone,  or  other  material,  of  five  feet  in  height.  That  is  so  far  in 
accoidance  with  the  46th  section  of  the  General  Act,  which  says,  " If  the  line  of  the 
railway  cross  any  turnpike  road  or  public  highway  then  (except  where  otherwise  pro- 
vided by  the  Special  Act)  either  such  road  shall  be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such  road  by  means  of  a  bridge  of  the  height  and  width 
and  with  the  ascent  or  descent  by  this  or  the  Special  Act  in  that  behalf  provided." 
Then,  by  the  61st  section  of  the  Special  Act,  the  bridge  must  be  "of  the  clear  and 
open  width  of  thirty-three  feet  at  the  least  between  such  parapets."  It  must  be 
admitted  that  the  mere  interference  with  the  width,  saying  that  it  shall  be  thirty-three 
feet  wide  at  the  least  instead  of  thirty-five  feet,  does  not  control  the  other  parts  of  the 
46th  section  of  the  General  Act.  The  61st  section  of  the  Special  Act  goes  on  to  say, 
"  that  the  said  turnpike  road  shall  be  made  and  altered  at  the  expense  of  the  Company 
on  both  sides  of  such  bridge,  so  that  the  surface  of  the  turnpike  road  shall,  when  com- 
pleted, have  one  uniform  inclination  on  both  sides  not  exceeding  one  in  thirty."  That 
is  quite  in  accordance  with  the  46th  section  which  says,  that  it  shall  be  "of  the  height 
and  width,  and  with  the  ascent  or  descent  by  this  or  the  Special  Act  in  that  behalf 
provided."  And  the  Special  Act  says  in  substance,  "you  shall  make  the  approaches 
such  that  the  bridge  seen  at  a  distance  shall  have  the  same  ascent  or  descent  on 
each  side." 

Now  comes  the  provision  as  to  repairs.  It  is  to  be  [173]  observed  that  the  46th 
section  of  the  General  Act  then  says,  "  such  bridge,  with  the  immediate  approaches 
and  all  other  necessary  works  connected  therewith,  shall  be  executed  and  at  all  times 
thereafter  maintained-  at  the  expense  of  the  Company."  There  is  nothing  in  the 
Special  Act,  except  the  61st  section,  which  controls  the  46th  section  of  the  General 
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Act.  The  61st  section  of  the  Special  Act  (which  is  certainly  by  no  means  distinct 
and  clear)  says,  "  that  so  much  of  the  said  turnpike  road  as  shall  be  broken  up  or 
damaged  for  the  purposes  of  this  Act  shall  be  reinstated  and  made  good  with  the 
same  materials  as  the  road  is  now  composed  of."  The  legislature  had  before  said  that 
the  turnpike  road  shall  be  made  and  altered  at  the  expense  of  the  Company ;  then 
what  is  the  meaning  of  "  so  much  of  the  said  turnpike  road  as  shall  be  broken  up  or 
damaged?"  It  seems  to  me  that  the  only  construction  which  can  be  put  upon  the 
clause  so  as  to  give  effect  to  every  part  of  it  is,  that  it  means  some  part  of  the  turn- 
pike road  which  will  remain  after  the  bridge  is  built  and  the  approaches  made,  and 
which  existed  before.  The  road  on  the  bridge  did  not  exist  before,  and  it  was  not 
broken  up  or  damaged  for  the  purposes  of  the  Act.  The  only  part  of  the  road 
broken  up  or  damaged  for  the  purposes  of  the  Act  was  where  the  railway  actually 
crossed  it.  That  is  to  be  reinstated  and  made  good  with  the  same  materials  as  the 
road  was  then  composed  of,  and  the  fences  thereof,  whenever  necessary,  are  to  be 
reconstructed  and  put  into  complete  order  by  the  Company.  That  can  only  mean 
fences  that  existed  befoie  and  which  will  continue  to  exist  afterwards.  That  seems 
to  me  therefore  to  mean  the  places  where  the  two  roads  are  made  to  meet,  that  is, 
where  the  new  road  joins  the  old  road,  and  where  there  must  be  for  some  yards  a 
i-emoval  of  the  old  road  ;  and  the  clause  proceeds  to  say,  that  as  to  so  much  as  is, 
[174]  necessary  to  make  the  ascent  and  descent  from  the  bridge  run  into,  join  on  to 
and  be  made  harmonious  with,  the  old  road,  they  shall  take  care  to  repair  the  fences 
and  reinstate  them ;  and  they  shall  put  the  road  into  complete  order,  and  that  part  of 
it  they  shall  repair  for  twelve  calendar  months — leaving  untouched  the  obligation, 
under  the  46th  section  of  the  General  Act,  to  repair  for  ever  the  bridge  and 
approaches  thereto.  The  decision  of  the  Court  of  Queen's  Bench  in  the  case  of  TJie 
North  Staffwdshire  Railway  Company  v.  Dale  is  in  accordance  with  the  act  of  parliament, 
and,  upon  the  authority  of  that  case,  it  appears  to  me  that  the  order  was  right,  and 
the  justices,  who  refused  to  enforce  it,  were  wrong. 

Maktin,  B.  The  justices  have  raised  two  questions  for  our  consideration.  First, 
whether,  under  the  provisions  of  the  Railway  Clauses  Consolidation  Act,  1845,  the 
Company  would  (without  reference  to  the  61st  section  of  the  Special  Act,  1847,)  be 
liable  to  repair  the  roadway  over  the  bridge  and  slopes.  That  depends  on  the 
46th  section  of  the  Railway  Clauses  Consolidation  Act,  1845,  which  provides  that  "  if 
the  line  of  the  railway  cross  any  turnpike  road  or  public  highway  " — then  comes  some 
words  in  a  parenthesis ;  and  according  to  the  best  construction  I  can  give  this  Act, 
I  think  that  we  must  read  the  words,  "except  where  otherwise  provided  by  the 
Special  Act,"  as  overriding  the  whole  section.  The  section  goes  on — "  either  such 
road  shall  be  carried  over  the  railway  or  the  railway  shall  be  carried  over  such  road 
by  means  of  a  bridge  of  the  height  and  width,  and  with  the  ascent  and  descent  by 
this  and  the  Special  Act  in  that  behalf  provided ;  and  such  bridge,  with  the  immediate 
approaches  and  all  other  necessary  works  connected  therewith,  shall  be  executed,  and 
at  all  times  thereafter  maint-ained,  at  the  expense  [175]  of  the  Company."  Certainly, 
"  a  necessary  work  connected  therewith  "  is  the  making  a  road  for  traffic  over  the 
bridge,  and  it  seems  to  me  that  the  legislature  (intended  that  at  all  times  thereafter  it 
should  be  maintained  by  the  Company.  If  I  were  called  upon  to  give  a  decision  on 
this  matter  for  the  first  time,  I  should  put  upon  the  words  used  by  the  legislature  the 
same  construction  as  put  upon  them  by  the  Court  of  Queen's  Bench  in  the  case  of 
The  Noiih  Staffordshire  Railway  Company  v.  Dale.  Therefore  I  think  that  the  first 
question  ought  to  be  answered  in  the  affirmative,  and  that  if  the  matter  stood  alone 
upon  the  46th  section  of  the  Railway  Clauses  Consolidation  Act,  the  Company  would 
be  under  a  perpertual  obligation  to  keep  in  repair  the  road  and  its  approaches. 

Then  the  second  question  is,  whether,  if  they  would  have  been  so  liable,  their 
liability  is  restricted,  by  the  61st  section  of  the  Special  Act  of  1857,  to  the  period  of 
twelve  months  from  the  construction  of  the  bridge  and  works  therein  specified.  I 
own  that,  if  I  had  to  decide  the  case  myself,  I  should  be  of  opinion  that  the  decision 
of  the  justices,  that  the  Company  are  not  so  liable,  was  right ;  and  my  reasons  are, 
in  the  first  place,  that  I  think  any  other  a  most  inconvenient  construction.  The 
trustees  of  this  turnpike  road  have  thought  fit  to  introduce  into  the  Special  Act  a 
section  containing  a  number  of  enactments  with  respect  to  the  bridge ;  and  I  have  no 
doubt  that  this  is  the  section  of  the  trustees  and  not  of  the  Company.  According  to 
the  construction  put  upon  it  by  the  Court,  we  must  take  this  section,  comprising  six 
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distinct  provisions,  and  see  whether  there  is  in  it  any  thing  inconsistent  with  the 
General  Act,  or  beyond  what  we  find  there,  and,  if  so,  apply  that  to  it.  In  my 
judgment  that  is  very  inconvenient,  and  unless  we  are  compelled  by  the  legislature  to 
do  so,  it  would  be  the  more  sensible  and  reasonable  mode  of  dealing  with  such  a 
matter  to  hold,  that  [176]  if  persons  apply  to  the  legislature  for  provisions  with 
respect  to  themselves,  they  ought  to  be  deemed  to  have  got  them  in  toto :  and  we 
ought  not  to  consider  whether  there  is  any  thing  in  the  one  Act  which  is  beyond  or 
without  the  other  Act.  I  agree  that,  if  taking  the  46th  section  of  the  General  Act 
together  with  the  61st  section  of  the  Special  Act,  we  could  clearly  see  that  it  was  the 
intention  of  the  legislature  that  the  whole  of  the  46th  section,  except  some  special 
matter,  should  apply, — for  instance,  if  the  61st  section  said  that  the  road  of  the 
bridge  should  be  higher  than  required  by  the  General  Act, — then  the  residue  of  the 
46th  section  would  apply.  But  that  is  a  different  matter  from  what  we  have  here. 
This  enactment  seems  to  me  to  deal  with  everything  which  the  parties  who  proposed  it 
thought  fit  to  deal  with.  It  enacts  that  the  Company  shall  erect  a  bridge  of  brick  or 
stone  and  carry  it  over  the  railway.  It  then  goes  on  in  the  most  minute  way  to  enact 
that  the  bridge  shall  be  constructed  with  parapet  walls  of  a  certain  height,  that  it 
shall  be  of  a  certain  width,  and  that  the  surface  shall  have  a  uniform  inclination  on 
both  sides  not  exceeding  one  in  thirty  ;  and  then  comes  a  provision  as  to  which,  I  own, 
I  cannot  think  the  parties  who  prepared  it  meant  it  to  express  that  which  in  the 
opinion  of  the  rest  of  the  Court  it  does  express.  I  cannot  think  it  was  introduced  for 
the  purpose  of  making  a  particular  enactment  as  to  a  small  part  of  the  road  which 
was  necessarily  damaged  by  pickaxes  in  making  the  old  road  connect  itself  with  the 
new  ascent.  What  I  think  it  means  is,  that  the  metalled  portion  of  the  road  shall  be 
made  good  with  similar  materials  as  the  old  part  of  the  road,  so  as  to  make  it  one 
uniform  good  road  over  the  bridge.  I  agree  with  Mr.  Davis  that  the  difference  to  the 
county  is  inappreciable,  because  the  increase  in  the  length  of  the  road  by  reason  of  the 
ascent  and  descent  over  the  bridge  is  trifling  as  compared  with  the  length  of  the  road 
[177]  on  a  level.  I  see  no  difficulty  in  the  trustees  being  called  upon  to  repair  the 
surface  of  the  road  over  the  bridge  when  they  are  repairing  the  rest  of  the  road ; 
although  it  may  be  that  the  Company  would,  under  certain  circumstances,  be  bound 
to  keep  the  stonework  in  repair.  There  is  no  inconsistency  or  difficulty  in  that. 
According  to  my  view,  the  trustees  of  the  Newcastle-under-Lyne  and  Leek  Turnpike 
Road,  having  got  this  section  introduced  into  the  Special  Act,  ought  to  stand  or  fall 
by  it ;  and  they  have  no  right  to  require  any  further  aid  from  the  General  Act, 
believing  as  I  do,  that  the  words  "  except  where  otherwise  provided  by  the  Special 
Act "  mean  that,  when  there  shall  be  a  special  provision  with  respect  to  any  particular 
matter  that  provision  shall  prevail.  Therefore  I  am  disposed  to  think  that  upon  this 
point  the  justices  were  right. 

Watson,  B.  I  differ  in  opinion  from  my  brother  Martin,  and  I  agree  with  the 
Lord  Chief  Baron  as  to  the  construction  of  this  act  of  parliament.  Though,  during 
the  argument,  my  mind  has  fluctuated,  in  ray  judgment  the  61st  section  of  the  Special 
Act  does  not  prevent  the  operation  of  the  46th  section  of  the  Railway  Clauses  Con- 
solidation Act ;  but  I  must  say  it  raises  considerable  difficulty  in  the  construction  of 
these  statutes  which  ought  to  be  framed  in  such  a  way  as  to  be  clear  in  their  meaning, 
so  that  magistrates  may  act  upon  them.  The  46th  section  provides  that  "  If  the  line 
of  .the  railway  cross  any  turnpike  road  or  public  highway  "  (for  the  moment  I  will 
omit  the  proviso),  "either  such  road  shall  be  carried  over  the  railway,  or  the  railway 
shall  be  carried  over  such  road  by  means  of  a  bridge  of  the  height  and  width  and  with 
the  ascent  or  descent  by  this  or  the  Special  Act  in  that  behalf  provided."  The  proviso 
is,  "  except  where  otherwise  provided  by  the  Special  Act."  That  means  where  it  is 
provided  by  the  Special  Act  that  it  [178]  shall  pass  on  a  level  or  in  any  specified  way 
other  than  merely  over  or  under.  Whenever  there  is  no  special  provision  as  to  the 
road,  there  is  to  be  a  bridge  which  shall  have  a  certain  inclination.  But  it  is  clear 
that  although  there  is  an  express  provision  in  the  Special  A,ct,  that  does  not  abrogate 
the  effect  of  the  46th  section  of  the  General  Act ;  because  it  goes  on  to  say  "by  means 
of  a  bridge  of  the  height  and  width,  and  with  the  ascent  or  descent  by  this  or  the 
Special  Act  in  that  behalf  provided."  Suppose  the  Special  Act  provided  that  the 
bridge  should  be  a  certain  number  of  feet  wide,  or  of  a  particular  ascent  or  descent, 
that  would  still  leave  the  46th  section  operative.  That  section  then  proceeds  to  say, 
'  and  such  bridge,  with  the  immediate  approaches  and  all   other  necessary  Vorks 
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connected  therewith,  shall  be  executed  and  at  all  times  thereafter  maintained  at  the 
expense  of  the  Company."  That  means  whenever  there  is  a  new  passage  over  or 
under  the  railway,  that  shall  be  maintained  for  ever  at  the  expense  of  the  Company. 
Then  the  4th  section  of  the  Special  Act  says,  "that  the  said  Companies  Clauses 
Consolidation  Act,  1845,  the  said  Lands  Clauses  Consolidation  Act,  1845,  and  the  said 
Railway  Clauses  Consolidation  Act,  1845,  shall,  so  far  as  they  are  not  modified  by  or 
inconsistent  with  the  provisions  of  this  Act,  be  incorporated  with  and  form  part  of 
this  Act."  Then  does  the  Special  Act  modify,  or  is  it  inconsistent  with,  the  provisions 
of  the  General  Act?  The  magistrates  required  that  the  roadway  of  the  bridge  should 
be  repaired  by  the  Company,  that  is,  the  road  over  the  bi'idge  and  the  slopes  of  the 
bridge  which  are  called  the  approaches.  Now,  is  there  anything  in  the  Special  Act 
respecting  the  road  of  the  bridge  and  the  slopes  of  the  bridge  1  Looking  at  the  matter 
without  reference  to  that  Act,  it  seems  to  me  extremely  objectionable  that  two  classes 
of  persons  should  be  called  upon  to  repair  the  bridge,  the  one  its  structure,  the  [179] 
other  its  roadway ;  but  we  must  look  at  the  Special  Act  and  see  whether  it  modifies 
or  is  inconsistent  with  the  provisions  of  the  General  Act.  Now,  by  the  61st  section 
of  the  Special  Act  (understanding  that  it  is  speaking  of  a  new  road  and  a  new  bridge), 
it  is  enacted  that  the  bridge  shall  "  be  constructed  with  parapet  walls  of  brick,  stone, 
or  other  material,  of  five  feet  in  height,  and  of  the  clear  and  open  width  of  thirty-three 
feet  at  the  least  between  such  parapets."  It  should  be  observed  that  although  that 
section  makes  an  alteration  in  the  width  of  the  bridge  and  also  in  the  slopes,  yet  it 
is  governed  by  the  46th  section  of  the  General  Act.  The  61st  section  of  the  Special 
Act  then  goes  on  to  say,  "and  that  the  said  turnpike  road  shall  be  made  and  altered 
at  the  expense  of  the  Company,  on  both  sides  of  such  bridge,  so  that  the  surface  of 
the  turnpike  shall,  when  completed,  have  one  uniform  inclination  on  both  sides,  not 
exceeding  one  in  thirty,  and  that  so  much  of  the  said  turnpike  road  as  shall  be  broken 
up  or  damaged  for  the  purposes  of  this  Act,  shall  be  reinstated  and  made  good  with 
the  same  materials  as  the  road  is  now  composed  of."  It  cannot  be  said  that  the 
roadway  of  the  bridge,  which  is  a  new  construction,  is  part  of  the  turnpike  road 
broken  up — what  is  broken  up  is  where  the  turnpike  road  joins  the  bridge.  The 
word  "reinstated"  is  not  applicable  to  a  new  bridge  or  a  new  road  over  that  bridge  ; 
neither  are  the  words  "  and  made  good  with  the  same  materials  as  the  road  is  now 
composed  of."  Then  there  is  a  provision  as  to  the  fences,  and  the  section  goes  on  to 
say,  "and  the  Company  shall  also,  at  their  own  expense,  make  and  at  all  times  keep 
in  repair  good  and  sufficient  drains  or  culverts  for  the  purpose  of  such  extra  draining 
of  the  said  road  as  shall  be  occasioned  by  such  alteration  as  aforesaid."  I  confess  this 
part  of  the  section  turned  my  opinion  in  favour  of  the  appellants.  There  is  to  be 
extra  drainage  for  the  altered  state  [180]  of  the  road.  "  And  further  that  all  the 
works  aforesaid  in  reference  to  the  said  turnpike  road,  and  the  bridge,  walls,  and 
fences  aforesaid,  shall  be  done  and  executed  to  the  satisfaction  of  the  trustees  of  the 
said  turnpike  road,  or  of  the  surveyor  or  other  person  .authorized  by  the  said  trustees 
to  act  in  their  behalf  in  the  premises."  All  these  are  obligations  beyond  those  imposed 
by  the  46th  section  of  the  General  Act.  For  these  reasons  I  am  of  opinion  that  the 
justices  who  made  the  order  were  right,  and  the  other  justices  wrong;  and  I  answer 
the  second  question  in  the  negative.  As  to  the  first  question,  I  have  no  difficulty  in 
coming  to  a  conclusion.  I  am  satisfied  that  the  judgment  of  the  Court  of  Queen's 
Bench  in  the  case  of  2'he  North  Staffwdshire  Railway  Company  v.  Dale  (8  E.  «fe  B.  836)  is 
correct.  If  I  entertained  any  doubt  on  the  subject  I  should  of  course  adhere  to  that 
decision,  but  I  think  it  is  right ;  and  therefore  I  answer  the  first  question  in  the 
affirmative. 

Judgment  for  the  appellants. 

Lythgoe  v.  Vernon.  Jan.  25,  1860. — If  the  owner  of  goods,  after  a  tortious  sale  of 
them,  waives  the  conversion  and  claims  the  proceeds  of  the  sale,  part  of  which 
are  paid  to  him,  he  cannot  afterwards  treat  the  seller  as  a  wrong  doer  and 
maintain  trover  against  him. 

[S.  C.  19  L.  J.  Ex.  164.] 

The  first  count  of  the  declaration  was  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff.     Second  count :  that  the  defendant  converted  to  his  own 
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use,  or  wrongfully  deprived  the  plaintiflF  of  the  use  and  possession  of  the  plaintiff's 
goods,  that  is  to  say,  hops,  &c. 

Pleas  (inter  alia).  First :  to  first  count,  except  as  to  31.  4s.,  parcel  of  the  money 
therein  claimed,  never  indebted. 

Fifth  :  as  to  the  said  parcel,  payment  into  Court  of  31.  4s. 

Ninth  :  to  second  count  That,  after  the  accruing  of  the  causes  of  action  therein 
mentioned,  the  plaintiff  by  deed  released  the  defendant  therefrom. 

[181]  Replication  to  fifth  plea.  That  the  defendant  accepts  the  sum  paid  into 
Court  in  satisfaction  of  the  claim  by  that  plea  pleaded  to. 

New  assignment  to  ninth  plea.  That  the  plaintiff  sues  in  this  action,  not  only  for 
the  causes  of  action  therein  alleged  to  have  been  released  by  the  said  deed,  l)ut  also  for 
grievances  and  causes  of  action  as  in  the  last  count  mentioned  over  and  above  those  by 
that  plea  pleaded  to. 

Plea  to  new  assignment.  That  the  conversion  complained  of  was  an  alleged  tortious 
sale  by  the  defendant  of  the  hops ;  and  that  afterwards  and  before  this  suit,  the  plaintiff 
waived  the  conversion  and  claimed  of  the  defendant  the  proceeds  of  the  sale,  amounting, 
to  wit,  to  331.  4s.  as  money  received  by  the  defendant  for  the  plaintiff's  use ;  and  that 
under  that  claim  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  received  of  him 
before  this  suit,  301.,  part  of  the  proceeds  of  the  said  sale  as  received  by  the  defendant 
for  the  plaintiff's  use  :  and  that  the  plaintiff  sues  in  this  action  for  31.  4s.,  the  residue 
of  the  said  proceeds,  as  money  received  by  the  defendant  for  the  plaintiff's  use,  being 
the  sum  to  which  the  fifth  plea  is  pleaded,  and  which  the  defendant  has  paid  into  Court. 

Demurrer  and  joinder  therein. 

Gray,  in  support  of  the  demurrer.  The  plea  to  the  new  assignment  is  bad.  It 
appears  by  the  plea  that  the  whole  of  the  proceeds  of  the  sale  of  the  hops  was  not  paid 
to  the  plaintiff  before  this  action  was  brought.  No  doubt  a  party  may  waive  a  tort 
and  sue  for  money  had  and  received,  but  there  is  no  election  until  he  brings  the  action. 
The  plea  is  similar  to  one  of  accord  and  satisfaction,  and  in  which  the  satisfaction  is 
incomplete.  Suppose  an  accord  that  the  defendant  should  pay  to  the  plaintiff  501.  in 
satisfaction  of  a  wrongful  act,  and  he  paid  301.,  that  would  be  no  satisfaction,  [182] 
and  the  plaintiff  might  nevertheless  sue  in  respect  of  the  tort.  There  can  be  no  good 
plea  of  accord  and  satisfaction  unless  the  whole  sum  agreed  upon  has  been  paid. 

Milward,  in  support  of  the  plea.  The  case  of  Brewer  v.  Spanow  (7  B.  &  C.  310), 
shews  that  this  plea  is  good.  There  it  was  held  that  a  person  having  once  affirmed 
the  acts  of  another  who  wrongfully  sold  his  property,  cannot  afterwards  treat  him  as  a 
wrongdoer  and  maintain  trover.  Here  the  plea  alleges  that  the  plaintiff  waived  the 
conversion  and  received  of  the  defendant  part  of  the  proceeds  of  the  sale.  [Pollock,  C.  B. 
This  is  not  like  a  plea  of  accord  and  satisfaction,  but  it  resembles  a  plea  of  this  kind — 
"We  met  together  and  settled  our  accounts:  I  owed  you  1001.,  I  paid  you  701.,  and 
there  is  the  rest."] 

The  Court  then  called  on 

Gray,  in  reply.  The  case  of  Brewer  v.  Spairow  is  distinguishable,  because  there  the 
balance  of  the  account  was  paid  to  the  plaintiff  before  the  commencement  of  the  action, 
and  consequently  the  transaction  was  closed.  Here  part  of  the  proceeds  of  the  sale 
are  paid  into  Court.  [Martin,  B.  The  judgment  of  Bay  ley,  J.,  proceeds  on  the  ground 
that  the  plaintiffs  treated  the  defendant  as  their  agent.  Holroyd,  J.,  seems  rather  to 
consider  that  the  plaintiffs  received  the  amount  of  the  balance-as  a  satisfaction  for  the 
wrongful  act  done  by  the  defendant.] 

Per  Curiam.(6)    There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


[183]  AcocKS  V.  Phillips.  Jan.  21,  1860. — By  a  lease  rent  was  reserved  payable 
on  the  usual  quarter  days,  provided  that  if  the  rent  should  be  in  arrear  for  the 
space  of  twenty-eight  days  next  after  any  of  the  days  appointed  for  payment  after 
the  same  had  been  lawfully  demanded,  it  should  be  lawful  for  the  lessor  to  re-enter 
and  take  possession  of  the  premises  without  bringing  an  action  of  ejectment.  1  he 
rent  being  unpaid :  Held,  that  a  demand  made  on  the  premises  at  half-past  ten 

{h)  Pollock,  C.  B.,  Martin,  B ,  and  Channell,  B. 
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o'clock  on  the  morning  of  the  last  day  was  not  suflBcient  to  entitle  the  lessor  to 
re-enter  without  action. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  a  house  in  Pickering 
Terrace,  Bays  water. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings  in  Middlesex  in  this  term,  the 
plaintiff  proved  that  by  a  lease  dated  the  13th  of  November,  1858,  the  defendant 
demised  to  him  the  house  in  question  for  seven  years,  from  the  11th  of  November 
then  next,  at  the  yearly  rent  of  551,  payable  quarterly  on  the  four  usual  quarter 
days ;  and  it  was  "  provided,  that  if  the  yearly  rent  or  any  part  thereof  should  be  in 
arrear  and*  unpaid  for  the  space  of  twenty-eight  days  next  over  and  after  any  of  the 
days  therein  appointed  for  the  payment  thereof  after  the  same  has  been  lawfully 
demanded,  then  and  in  such  case  it  should  be  lawful  for  the  said  T.  W.  Phillips  to 
reenter  and  take  possession  of  the  said  premises,  and  therefrom  to  expel  the  said 
A.  A  cocks  and  all  other  the  occupiers  of  the  said  premises,  without  the  necessity  of 
bringing  an  action  of  ejectment,  or  taking  any  other  legal  or  equitable  proceedings  for 
the  recovery  of  the  same."  On  the  24th  of  June,  1859,  a  quarter's  rent  became  due. 
This  rent  not  having  been  paid,  and  the  plaintiff  having  quitted  the  premises,  on 
Friday  the  22nd  of  July  the  defendant  wrote  and  sent  to  the  plaintiff  at  Inverness 
Road  a  letter  demanding  the  rent.  The  plaintiff  sent  back  a  verbal  message  to  say 
that  the  defendant  must  come  to  him,  which  he  did,  when  the  plaintiff  said  that  he 
could  not  pay  the  rent,  and  that  the  defendant  "  might  do  his  best  or  his  worst."  On 
the  same  morning  at  half- past  ten  o'clock  the  defendant  went  upon  the  premises  in 
question  and  demanded  the  rent  of  the  plaintiff's  clerk.  On  the  3rd  of  August  the 
defendant  took  possession  of  the  premises. 

[184]  Upon  this  evidence  the  learned  Judge  directed  a  verdict  to  be  entered  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  if  the 
Court  should  be  of  opinion  that  there  had  been  a  demand  for  rent  sufficient  to  give  the 
defendant  a  right  to  re-enter. 

Pearce  now  moved  accordingly.  The  demand  of  rent  was  made  on  the  proper  day. 
[Bramwell,  B.  The  question  is  whether  the  demand  of  the  rent  was  good  and  sufficient 
at  common  law  to  work  a  forfeiture  1  Whether  a  demand  at  half-past  ten  o'clock  in 
the  morning  is  made  a  convenient  time  before  sunset.  He  referred  to  Co.  Litt.  202  a. 
1  Wms.  Saund.  287.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  demand  of  the  rent  in  the  present 
case  was  insufficient :  there  will  therefore  be  no  rule.  The  demand  must  be  made  at  a 
eonvenient  time  before  sunset.  Here  the  demand  was  made  at  half-past  ten  o'clock  in 
the  morning,  which  cannot  be  considered  a  convenient  time  before  sunset.  The  rule 
laid  down  in  Co.  Litt.  202  a.  is  fully  explained  in  1  Wms.  Saund.  287,  notes  (16)  and  (m.). 

Martin,  B.  The  defendant  is  in  this  condition.  He  entered  without  bringing  an 
ejectment,  and  therefore  he  must  prove  that  he  had  a  right  of  entry  at  common  law. 
The  rule  laid  down  in  Co.  Litt.  202  a.  is,  that  the  uttermost  time  for  the  demand  is  a 
convenient  time  before  the  last  instant ;  and  it  is  stated  in  Doe  d.  Wheeldon  v.  Paul 
(3  C.  &  P.  613),  tried  before  Lord  Tenterden,  that  the  tenant  has  till  sunset  of  the 
last  day  to  pay  the  rent.     The  demand  was  therefore  bad. 

Bramwell,  B.,  and  Watson,  B.,  concurred. 

Rule  refused. 

[185]  Henry  Whitworth  and  Another  v.  Humphries  and  Others.  Jan.  14, 
1860. — W.,  having  been  in  possession  of  certain  land  by  her  tenants,  died  in 
1855  without  issue.  The  plaintiff,  claiming  as  devisee  under  her  will,  brought 
ejectment  against  the  tenants,  who  attorned  to  him.  Certain  parties  alleging 
that  G.  had  been  seised  in  fee,  and  had  devised  the  land  in  question  to  W.  for 
life,  claimed  as  heirs  of  G.  The  seisin  in  fee  of  G.  and  the  title  of  the  applicants 
as  his  heirs  was  denied  by  the  plaintiff.  Held,  that  these  persons  were  not 
entitled  to  be  let  in  to  appear  and  defend,  as  having  been  in  possession  by  them- 
selves or  their  tenants,  under  the  172nd  section  of  the  Common  Law  Procedure 
Act,  1852. 

[S.  C.  29  L.  J.  Ex.  113 ;  6  Jur.  (N.  S.)  231  ;  8  W.  R.  215  ;  1  L.  T.  301.] 

In  this  action  of  ejectment,  Hayes,  Serjt.,  had    obtained  a  rule   calling  on    the 
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plaintiffs  to  shew  cause  why  Thomas  Home  and  Susan  his  wife,  and  others,  should 
not  be  at  liberty  to  appear  and  defend  as  landlords ;  Channell,  B.,  having  previously 
refused  to  make  an  order  at  Chambers. 

It  appeared,  from  the  affidavits  filed  on  behalf  of  the  applicants,  that  they  claimed 
as  next  of  kin  of  one  John  Gibbs,  who  died  seised  in  1813  :  that  John  Gibbs  by  his 
will  had  devised  his  freehold  and  copyhold  property  to  Elizabeth  Whitworth  for  life, 
with  remainder  to  her  children  as  tenants  in  common,  with  remainder  to  Sarah  Penn, 
afterwards  Sarah  Swannell,  with  remainder  to  her  children  as  tenants  in  common. 
Elizabeth  Whitworth  died  in  1855  and  Sarah  Swannell  in  1856.  Neither  of  them 
left  issue. 

The  affidavits  filed  on  the  part  of  the  plaintiffs  shewed  that  the  tenants  in  posse.s- 
sion  had  been  let  into  possession  by  Elizabeth  Whitworth  :  that  the  plaintiffs  claimed 
as  her  devisees  and  not  under  John  Gibbs  who  had  only  a  life  estate  :  that  none  of 
the  parties  applying  for  leave  to  come  in  and  defend  as  landlords  had  ever  been  in 
possession  of  the  premises  or  in  the  receipt  of  rent,  and  their  defence  was  not  auth- 
orized by  the  tenants  in  possession  :  that  the  applicants  were  not  the  next  of  kin  of 
John  Gibbs  :  that  they  were  persons  in  humble  circumstances  who  would  not  be 
able  to  pay  the  costs  of  the  ejectment  if  allowed  to  defend  :  that  the  tenants  in 
possession  had  attorned  to  the  plaintiffs  and  paid  rent  to  them. 

C.  G.  Merewether  appeared  to  shew  cause  ;  but  the  Court  called  on 

[186]  Hayes,  Serjt.,  and  Maclachlan,  to  support  the  rule.  The  tenants  were  let 
into  possession  by  Elizabeth  Whitworth  who  appears  to  have  been  tenant  for  life. 
They  are  therefore  now  tenants  to  the  persons  entitled  as  the  heirs-at-law  of  John 
Gibbs.  Under  the  14  &  15  Vict.  c.  25,  s.  1,  when  a  tenant  for  life  dies  the  tenants 
in  possession  become  entitled  to  hold  until  the  expiration  of  the  current  year  of  their 
tenancy  upon  the  terms  of  their  prior  holding,  and  those  in  remainder  are  entitled 
to  recover  from  the  tenants  a  proportion  of  the  rent.  The  effect  of  that  provision  is 
to  constitute  between  them  the  relation  of  landlord  and  tenant.  [Channell,  B.  By 
the  172nd  section  of  the  Common  Law  Procedure  Act,  1852,  the  party  seeking  to 
appear  and  defend  must  shew  that  he  is  in  possession  by  himself  or  his  tenants. 
Here  the  parties  seeking  to  appear  and  defend  are  resident  abroad.  We  ought'  there- 
fore to  be  quite  satisfied  of  their  right  to  do  so,  because  the  Court  has  no  power  to 
order  defendants  to  give  security  for  costs:  Butler  v.  Meredith  (11  Exch.  85).]  The- 
171st  section  has  not  affected  the  power  of  the  Court  in  actions  of  ejectment  to  give 
such  directions  as  are  necessary  to  insure  the  trial  of  the  title  ;  that  power  is  in  fact 
preserved  by  section  221.  In  Fairdaim  d.  Fowler  v.  Shamtitle  (3  Burr.  1290,  1303), 
Jjord  Mansfield  intimated  that  he  would  have  allowed  the  applicant,  who  alleged 
himself  to  be  lord  by  escheat,  to  come  in  and  defend  if  the  alleged  heir,  to  whom  the 
tenants  had  attorned,  had  refused  to  accede  to  the  course  suggested  by  the  Court  to 
enable  the  title  to  be  tried.  A  devisee  may  be  let  in  to  defend  though  not  in  posses- 
sion :  Lovelock  d.  Norris  v.  Dancaster.{c)  So  a  mortgagee  :  Doe  d.  Tilyard  v.  Cooper 
(8  T.  R.  645),  unless  when  he  has  no  interest  in  the  result :  Doe  d.  Pearson  v.  Roe 
(6  Bing.  613).  The  will  under  which  [187]  the  applicants  claim  is  that  of  the  common 
ancestor.  The  possession  has  been  in  accordance  with  the  will  and  is  consistent  with 
the  title  of  the  applicants.  In  the  case  of  Thompson  v.  Tomkinson  (11  Exch.  442),  the 
title  of  the  party  seeking  to  come  in  was  adverse  to  that  of  the  tenant  in  posses- 
sion. They  also  referred  to  Croft  v.  Lumley  (4  E.  &  B.  608),  and  Adams  on  Ejectment, 
p.  216,  4th  ed. 

Pollock,  C.  B.  The  only  question  here  is  whether  it  has  been  made  to  appear 
to  our  satisfaction,  that  the  parties  applying  to  be  let  in  to  defend  have  been  in 
possession  by  themselves  or  their  tenants.  The  action  of  ejectment  is  still  very  much 
under  the  control  of  the  Court,  so  much  so  that,  if  the  tenants  are  colluding  with  the 
plaintiffs  and  not  honestly  maintaining  their  present  right  of  possession,  the  Court 
may  at  any  time  remedy  any  injustice,  and  compel  them  to  do  what  is  right.  We 
must  however  look  at  the  words  of  the  Act,  and  this  rule  must  be  discharged,  on  the 
ground  that  it  is  not  shewn  to  our  satisfaction  that  the  parties  are  "  in  possession  of 
the  land  either  by  themselves  or  their  tenants." 

Martin,  B.  I  am  of  the  same  opinion.  So  far  from  being  satisfied  that  injustice 
is  done  by  our  refusal  to  interfere,  I  think  the  greatest  injustice  would  be  done  if  we 

(c)  4  T.  K.  122,  correcting  Lovelock  d.  Norris  v.  Dancaster,  3  T.  R.  783. 
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madejthe  rule  absolute.  The  question  is,  what  is  the  true  construction  of  the  172nd 
section  of  the  Common  Law  Procedure  Act,  18521  If  the  Judge  is  satisfied  that  the 
relation  of  landlord  and  tenant  between  the  applicants  and  the  tenant  really  exists  he 
is  not  to  try  the  cause,  but  to  allow  the  applicant  to  come  in  and  defend.  Prima 
facie  a  person  in  possession  oLproperty  is  owner  in  fee.  If  he  lets  it,  prima  facie  his 
reversion  is  a  reversion  in  fee.  If  he  is  only  tenant  for  life  and  a  re-[188]-mainderman 
is  entitled  after  his  death,  it  is  for  the  remainderman  to  shew  that.  But  if  we 
acquiesced  in  the  present  application,  we  should  shift  the  burden  of  proof. 

Watson,  B.  I  am  of  opinion  that  my  brother  Channell  was  right.  The  Common 
Law  Procedure  Act,  1852,  ss.  171,  172,  enables  the  persons  named  in  the  writ  to 
appear ;  and  by  leave  of  the  Court,  any  other  persons  in  possession  by  themselves  or 
their  tenants.  In  the  present  case,  in  1855  the  tenant  for  life  died.  The  applicants 
say  that  they  are  entitled  in  remainder.  But  they  are  neither  constructively  nor 
actually  in  possession.  If  we  were  to  adopt  the  rule  suggested  by  ray  brother  Hayes, 
we  must  read  the  statute  as  if  it  gave  power  to  the  Judge  to  allow  any  person,  and 
not  merely  "any  person  in  possession  either  by  himself  or  his  tenants,"  to  appear. 

Rule  discharged. 


Cooper  v.  Boles.  Jan.  14,  1860. — Where  a  plaintiff  discontinues  before  giving 
notice  of  trial,  the  defendant  is  not  under  any  circumstances  entitled  to  any  of 
the  costs  of  preparing  for  trial,  and  therefore  not  to  instructions  for  brief. 

[S.  C.  29  L.  J.  Ex.  141  ;  6  Jur.  (N.  S.)  150,  256  ;  8  W.  R.  182  ;   1  L.  T.  302.] 

This  was  an  action  for  disturbance  of  a  roadway  at  Exmouth  in  the  county  of 
Devon,  which  had  been  blocked  up  by  the  defendant.  The  declaration  was  delivered 
on  the  21st  of  February,  1859.  On  the  2nd  of  March  the  defendant  obtained  an 
order  for  three  days'  time  to  plead,  on  the  terms  of  taking  short  notice  of  trial  for 
the  next  Devon  Assizes.  An  order  for  leave  to  plead  several  matters  was  obtained 
on  the  5th,  and  the  pleas  were  delivered  on  the  7th.  Replication  without  notice  of 
trial  was  delivered  on  the  9th.  The  commission  day  was  the  14th  of  March.  No 
notice  of  trial  was  given.  The  action  was  discontinued  by  a  rule  granted  on  the  l7th 
of  November,  1859,  on  the  [189]  usual  terms  of  payment  of  the  defendant's  costs. 
The  defendant's  costs  were  delivered  and  taxed  at  561.  18s.  6d.,  which  included 
amongst  others  the  following  items  : — 

Instructions  for  brief 
Drawing  brief,  fol.  340 
Three  brief  copies    . 


£\0  10 
13  17 
11     8 

0 
0 
0 

£35  15 

0 

A  summons  to  review  the  taxation  having  been  taken  out,  Watson,  B.,  at  Chambers, 
made  an  order  that  the  Master  should  review  his  taxation. 

J.  B.  Karslake  now  moved  for  a  rule  to  rescind  the  above  order.  The  Master, 
under  the  peculiar  circumstances  of  the  case,  thought  it  reasonable  that  instructions 
for  brief  should  be  allowed,  the  defendant  being  under  terms  to  take  short  notice  of 
trial.  Even  assuming  that,  according  to  Doe  d.  Postlethwaite  v.  Neale  (2  M.  &  W.  732), 
the  draft  brief  and  the  copies  cannot  be  allowed  for,  the  instructions  for  brief  may 
stand  on  a  difl'erent  footing.  Instructions  for  brief  are  acquiring  the  knowledge  necessary 
to  enable  the  attorney  to  prepare  the  brief.  In  Gray  on  Costs,  p.  270,  after  allusion 
to  the  practice  of  the  Masters  not  to  allow  the  defendant  under  any  circumstances 
any  expenses  of  preparing  for  trial  where  the  plaintift"  discontinues  without  having 
given  notice  of  trial,  it  is  pointed  out  that  if  the  rule  be  invariably  acted  upon  there 
are  cases  in  which  it  seems  calculated  to  do  injustice,  and  that  the  attorney  would  not 
be  justified  in  delaying  the  getting  up  of  the  case  till  so  short  a  period  as  ten  days 
before  trial.  Neither  in  the  case  above  cited,  nor  in  Rivis  v.  Hatton  (8  Dowl.  164),  is 
there  any  express  decision  as  to  "  instructions  for  brief." 

Watkin  Williams  shewed  cause  in  the  first  instance.    It  is  [190]  an  invariable  rule, 
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that  where  a  plaintiff  discontinues,  not  having  given  notice  of  trial,  the  defendant  is 
not  entitled  to  any  of  the  costs  of  preparing  for  trial.  In  obtaining  instructions  for 
pleas  the  attorney  must  inform  himself  of  all  the  particulars  of  his  client's  case.  That 
applies  in  other  actions  with  greater  force  than  in  the  action  of  ejectment.  Therefore, 
in  Doe  d.  Postlethwaite  v.  Neale  (2  M.  &  W.  732),  the  hardship  was  greater  than  in  the 
present  case.  As  to  the  observation  that  the  defendant  was  under  terms  of  taking 
short  notice  of  trial,  that  must  necessarily  have  been  the  consequence  of  the  defen- 
dant's own  delay  or  neglect. 

Karslake  replied. 

Pollock,  C.  B.  This  is  an  application  to  set  aside  an  order  of  my  brother  Watson, 
correcting  an  error  made  by  the  Master  who  is  now  satisfied  that  he  was  wrong.  The 
plaintiff  obtained  leave  to  discontinue  on  payment  of  costs,  no  notice  of  trial  having 
been  given.  And  the  question  is,  whether  the  defendant  is  entitled  to  any  allowance 
for  the  costs  of  preparing  for  trial.  Wherever  there  is  a  rule  on  a  subject  of  this  kind, 
although  in  some  cases  the  application  of  it  may  appear  to  work  some  hardship,  it  is 
better  to  adhere  to  it.  It  is  clear  that  more  is  gained  by  laying  down  definite  rules, 
and  adhering  to  them,  than  by  getting  what  would  perhaps  be  a  more  perfect  decision 
of  the  particular  case.  If  the  present  case  could  be  considered  on  its  own  merits,  it 
is  one  in  which  the  application  of  Mr.  Karslake  would  be  entitled  to  favourable 
consideration,  but  we  cannot  accede  to  it. 

Martin,  B.  I  agree  that  there  must  be  no  rule.  The  present  case  falls  within 
the  authority  of  Doe  d.  Postlethwaite  [191]  v.  Neale  (2  M.  &  W.  732)  and  Rivis  v. 
Eatton(S  Dowl.  164).  The  rule  there  laid  down,  in  the  great  majority  of  cases,  eflfects 
substantial  justice.  Here,  no  doubt,  it  caused  some  hardship ;  but  we  cannot  depart 
from  a  rule,  which  has  a  salutary  operation  in  the  great  majority  of  cases,  because  in 
a  particular  case  it  causes  hardship.  It  was  argued,  that  there  is  a  distinction  between 
the  costs  of  draft  brief  and  copies,  and  instructions  for  brief.  But  instructions  for 
brief  are  preparations  for  trial,  and  the  rule  applies  to  all  costs  of  preparing  for  trial. 
No  such  costs  are  allowed  if  no  notice  of  trial  has  been  given.  It  was  argued  that  the 
circumstance  that  the  defendant  was  under  terms  of  taking  short  notice  of  trial  should 
be  taken  into  consideration,  but  that  was  a  difficulty  cast  upon  him  in  consequence  of 
his  own  conduct. 

Watson,  B,  I  am  of  the  same  opinion.  When  the  case  was  before  me  at 
Chambers,  I  thought  that  I  was  bound  by  the  authorities  on  the  subject. 

Channell,  B.  I  think  that  my  brother  Watson's  order  was  right.  There  is  no 
doubt  that  it  has  long  been  the  rule  that  where  no  notice  of  trial  has  been  given,  the 
plaintiff  may  discontinue  without  payment  of  the  defendant's  costs  of  preparing  for 
trial.  On  such  a  subject  it  is  better  to  lay  down  a  general  rule  and  adhere  to  it.  We 
are  not  called  upon  to  lay  down  the  rule  for  the  first  time,  but  to  rectify  decisions  not 
of  very  recent  date,  and  which  have  been  acted  upon  by  the  Master.  There  will  there- 
fore be  no  rule. 

Rule  refused. 


[192]  The  Patent  Type  Founding  Company  (Limited)  v.  Lloyd.  The  Same 
V.  Walter.  Jan.  26,  1860. — Quaere,  whether  a  Court  of  common  law,  in  making 
an  order  under  15  &  16  Vict.  c.  83,  s.  42,  that  a  plaintiff  may  inspect  a  manu- 
facture alleged  to  be  an  infringement  of  a  patent,  has  power  to  direct  that  he 
shall  be  at  liberty  to  take  specimens  of  the  same  for  the  purpose  of  analysis. — 
The  aflfidavits  in  support  of  such  an  application  should  bring  all  the  facts  before 
the  Court  precisely,  and  should  be  such  as  to  satisfy  the  Court  that  there  has  been 
an  infringement  and  that  there  is  a  necessity  for  their  interposition. — In  an  action 
against  a  printer  for  an  infringement  of  a  patent  for  improvements  in  the  manu- 
facture of  type,  the  improvements  consisting  in  the  use  of  lead,  tin  and  antimony 
in  certain  proportions,  the  plaintiff  applied  to  the  Court  under  the  42nd  section 
for  leave  to  inspect,  and  if  necessary  to  take  specimens  of  the  type  for  the  purpose 
of  analysis.  His  affidavit  stated  that  he  had  obtained  from  the  defendant  speci- 
mens of  the  type  and  caused  them  to  be  analysed  by  a  chemist  who  was  dead, 
and  that  the  type  so  analysed  was  an  infringement  of  the  patent ;  but  did  ridt  set 
out  the  report  of  the  chemist  or  state  its  substance,  or  whether  or  not  it  was  in 

Ex,  Div.  xui.— 37 
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writing.     The  Court  refused  to  make  an  order  that  the  plaintiti'  should  be  at 
liberty  to  take  specimens  for  analysis. 

[S.  C.  29  L.  J.  Ex.  207  ;  6  Jur.  (N.  S.)  703 ;  1  L.  T.  382.] 

Grates  had  obtained  rules  calling  on  the  defendants  in  these  actions  to  shew  cause 
why  they  should  not  permit  the  plaintiffs,  their  manager  and  witnesses,  to  inspect  at 
their  offices  the  type  used  by  them  respectively  in  printing  Lloyd's  Newspaper  and  the 
Times,  and,  if  necessary,  to  take  specimens  to  be  analyzed  in  order  to  produce  evidence 
thereof  at  the  tiial. 

In  The  Patent  Type  Founding  Company  (Limited)  v.  Lloyd,  the  affidavits  on  which  the 
rule  was  granted  were  made  by  Johnson,  the  patentee  and  manager,  and  Atkinson 
the  managing  director  of  the  plaintiffs'  Company.  Johnson  deposed  that,  on  the  7th 
of  April,  1858,  her  Majesty  granted  to  him  a  patent  for  an  invention  of  "Improve- 
ments in  the  manufacture  of  type  and  other  raised  surfaces  for  printing,"  that  a  speci- 
cation  was  filed  on  the  6th  of  October,  1857  :  (a)  [193]  that  he  was  the  true  and  sole  and 
first  inventor,  and  that  at  the  time  of  granting  the  letters  patent,  no  other  person  had 
used  or  vended  the  invention  within  the  realm  :  that  the  letters  patent  had  never  been 
impeached,  and  are  now  valid  :  that  the  letters  patent  were  duly  assigned  to  the 
plaintiffs  on  the  12th  of  October,  1857  :  that  in  January,  1859,  he  procured  specimens 
of  type  in  the  possession  of  the  defendant,  and  afterwards  handed  them  to  Atkinson. 
Atkinson  deposed  that  in  February,  1859,  from  circumstances  which  then  came  to  his 
knowledge,  he  was  led  to  suspect  that  the  type  was  an  infringement  of  the  patent : 
that  accordingly,  on  the  21st  of  February,  he  handed  the  specimens  to  one  Henry,  an 
analytical  chemist,  with  instructions  to  analyze  the  same,  and  report  to  him  of  what 
ingredients  the  same  was  composed  :  that  in  March  Henry  reported  [194]  to  him  the 
result  of  his  analysis,  from  which  it  appeared  that  the  type  was  made  according  to 
the  said  specification  :  that  Henry  died  soon  after  making  the  analysis  :  that  the  said 
type  is  an  infringement  of  the  patent :  that  he  was  informed  and  verily  believed  that 
the  said  type  must  have  been  procured  by  the  defendant  since  the  date  of  the  letters 
patent ;  and  that  he  was  advised  and  believed  that  it  was  material  and  necessary  for 
the  plaintiffs,  in  order  to  support  their  case  in  the  trial  of  this  cause  and  to  prepare  for 
the  trial  thereof,  to  have  an  inspection  of  the  defendants'  type,  and,  if  necessary,  to 
take  specimens  of  the  same  for  the  purpose  of  being  analyzed ;  and  that  the  plaintiffs 

(a)  The  material  part  of  the  specification  was  as  follows  : — 

In  the  manufacture  of  type  and  other  raised  surfaces  for  printing  it  has  been  usual 
for  the  most  part  to  employ  compounds  of  lead  and  antimony  as  the  metal  for  casting 
the  same,  and  in  some  cases  a  small  per  centage  of  tin  has  been  added.  Now  the 
object  of  my  invention  is  to  obtain  harder,  tougher  and  more  enduring  type  and  raised 
surfaces  for  printing,  by  employing  tin  in  large  proportions  with  antimony,  and  to 
greatly  reduce  or  wholly  omit  the  use  of  lead  with  such  metals  when  making  type  and 
raised  surfaces  for  printing,  by  which  means  the  type  produced  is  so  hard,  tough,  and 
enduring,  as  to  allow  of  its  being  used  as  a  punch  on  the  ordinary  type  metal  now 
used ;  and  the  best  proportions  I  am  acquainted  with  are  seventy-five  of  tin  and 
twenty-five  of  antimony,  but  this  may  be  to  some  extent  varied ;  and  when  lead  is 
also  used  I  find  that  it  must  not  exceed  fifty  parts  in  a  hundred  of  the  combined 
metals  employed ;  for  if  the  lead  be  employed  in  much  larger  quantity  the  hardness 
and  toughness  of  the  alloy  rapidly  decreases,  and  the  alloy  then  approaches  the 
ordinary  type  metal  in  its  properties,  notwithstanding  the  presence  of  a  considerable 
quantity  of  tin. 

In  carrying  out  my  invention  I  proceed  in  the  same  manner  as  when  the  ordinary 
type  alloy  is  made.  I  fuse  the  tin,  or  tin  and  lead  (when  the  latter  metal  is  employed), 
and  when  fused  I  take  off  the  scum  or  dross  and  add  the  antimony,  continuing  the 
heat  until  combination  takes  place,  when  the  alloy  is  again  skimmed  and  run  into 
ingots  for  use. 

When  the  antimony  is  tolerably  pure  the  best  proportions  are  as  given  above,  one 
part  of  antimony  to  three  of  tin,  or  tin  and  lead ;  but  when  it  contains  other  metals 
I  find  that  the  quantity  of  antimony  should  be  diminished,  or,  which  is  preferable,  the 
metal  should  be  repurified.  If  this  be  not  attended  to,  the  alloy,  although  of  great 
hardness,  does  not  possess  the  tenacity  or  toughness  necessary  for  type  of  extreme 
durability. 
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could  not  obtain  specific  proof  of  the  infringement  of  the  said  patent  by  the  defen- 
dant without  such  inspection  and  specimens,  inasmuch  as  it  is  not  possible  from  the 
external  appearance  of  the  type  to  judge  of  what  metals  and  in  what  proportions  the 
same  is  compounded. 

In  The  Patent  Type  Founding  Company  v.  Walter  the  affidavits  shewed  that  on  the 
15th  of  March,  1859,  an  agent  of  the  plaintiffs  called  at  the  printing  office  of  the 
Times  newspaper  for  a  sample  of  the  type  used  in  printing  the  newspaper,  and  Good- 
lake,  the  printer  of  the  newspaper,  handed  to  him  a  sample  of  such  type.  In  other 
respects  the  affidavits  were  substantially  similar  to  those  in  the  former  case. 

On  summonses  heard  at  Chambers  during  the  Vacation,  Brarawell,  B.,  had 
expressed  his  willingness  to  make  orders  for  an  inspection,  but  he  had  declined  to 
order  that  specimens  of  the  type  might  be  taken. 

Grove,  for  the  defendant  Lloyd,  now  shewed  cause.  These  affidavits  do  not  shew 
that  an  inspection  is  necessary ;  first,  because,  although  Henry  the  chemist  is  dead,  in 
making  this  analysis  he  would  have  had  assistants  in  the  laboratory,  [195]  and  his 
assistants  might  have  proved  what  were  the  results  of  the  analysis  ;  secondly,  the 
report  of  Henry  is  not  set  out.  The  plaintiffs  simply  state  that  it  appeared  that  the 
defendants'  type  was  made  according  to  the  specification.  The  42nd  section  of  the 
15  &  16  Vict.  c.  83,  enacts  that  it  shall  be  lawful  for  the  Court,  or  if  the  Court  be  not 
sitting  then  for  a  Judge,  on  the  application  of  the  plaintiff,  "  to  make  such  order  for 
an  injunction,  inspection,  or  account"  as  to  such  Court  or  Judge  may  seem  fit.  It 
gives  no  power  to  a  party  to  take  specimens.  There  is  no  provision  for  awarding  any 
compensation  to  the  defendant  for  the  destruction  of  his  type.  [Martin,  B.  The 
object  of  the  section  in  question  was  to  enable  Courts  of  law  to  grant  inspection  in 
every  sense  in  which  a  Court  of  equity  could  grant  it.]  It  is  doubtful  whether  a 
Court  of  equity  would  entertain  such  an  application.  Russell  v.  Coioley  (I  Webst. 
P.  C.  457)  is  the  only  instance  of  an  order  that  specimens  of  the  manufacture  should 
be  taken,  and  in  that  case  the  order  was  made  by  consent.  In  every  case  in 
Chancery  where  an  order  for  inspection  has  been  made,  the  affidavits  have  made  out  a 
case  for  an  ex  parte  injunction.  As  a  condition  of  dissolving  or  refusing  the  injunc- 
tion, terms  have  been  often  imposed.  But  here  no  case  for  an  injunction  is  made 
out ;  nor  is  an  injunction  asked  for.  [Pollock,  C.  B.  I  cannot  consent  to  use  a  power 
which  we  have  for  the  purpose  of  compelling  parties  to  submit  to  that  which  we  have 
no  power  to  order.] 

Bovill  and  Webster  shewed  cause  for  the  defendant  Walter,  The  specification  is 
so  general  that  it  is  impossible  to  a.scertain  what  the  patent  is  for.  The  main  question 
is,  whether  the  Court  has  power  to  make  an  order  for  specimens.  The  absence  of  all 
mention  in  the  42nd  section  of  [196]  any  power  to  order  specimens  to  be  taken, 
shews  that  "  inspection  "  in  that  section  means  inspection  in  the  ordinary  sense  of  the 
term,  that  is,  inspection  by  the  eye.  If  the  Court  has  the  power  to  make  an  order  for 
specimens,  it  will  not  do  so  in  the  present  case.  It  is  not  suggested  that  the  defen- 
dant is  a  person  who  has  exercised  the  invention,  but  merely  that  he  has  innocently 
used  articles  made  according  to  the  plaintiffs  patent.  [Pollock,  C.  B.  Does  a  person 
use  the  invention  who  merely  makes  use  of  articles  made  according  to  itl]  Accord- 
ing to  the  practice  in  Courts  of  equity,  no  account  will  be  granted  except  as  auxiliary 
to  an  injunction  :  Smith  v.  The  London  and  South  Western  Railway  Company  (Kay,  408), 
Baily  v.  Taylor  (1  Russ.  &  Myl.  73).  There  are  defects  in  these  affidavits  which  would 
be  fatal  to  an  application  for  an  injunction.  The  plaintiff  does  not  state  distinctly 
what  his  invention  is,  and  he  does  not  set  out  the  report  of  Henry  the  chemist. 
[Channell,  B.  If  that  report  was  in  writing,  it  should  have  been  brought  before  the 
Court ;  if  not  in  writing,  the  plaintiffs  should  have  said  so,  and  stated  what  it  was.] 

Montague  Smith  and  Gates,  in  support  of  the  rule.  On  a  motion  for  inspection  the 
affidavits  need  not  be  framed  so  as  to  make  out  a  case  for  an  injunction.  If  a  plaintiff 
seeks  to  obtain  an  interim  injunction,  the  rule  is  that  he  must  shew  that  the  patent  is 
old  and  has  been  acquiesced  in.  Inspection  would  not  stop,  or  interfere  with  the 
business  of  the  defendants  ;  the  plaintiffs  merely  seek  to  see  what  the  defendants  are 
doing  in  order  to  prevent  an  infringement  of  their  right.  The  object  is  simply  the 
elucidation  of  the  truth.  If  there  is  no  infringement,  no  harm  is  done.  A  sufficient 
prima  facie  case  is  made  leading  to  the  inference  that  the  plaintiffs'  patent  has  been 
infringed.  [Pollock,  [197]  C.  B.  The  question,  what  is  an  infringement,  is  one  of 
fact;  but  it  is   also  a  question  of  law.     If  we  compel  parties  to  open  their  raanu- 
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factories,  we  ought  to  see  that  we  have  very  good  grounds  to  proceed  upon.  If  the 
report  of  the  person  who  made  the  analysis  was  in  writing  it  should  have  been  brought 
before  us;  if  not,  the  affidavits  should  have  set  out  the  substance  of  it.  As  it  is,  he 
may  have  considered  that  if  the  defendants'  type  contained  a  very  small  proportion 
of  tin  it  was  an  infringement.]  As  to  the  construction  of  the  statute,  the  object  was 
to  give  to  Courts  of  law  the  same  power  that  Courts  of  equity  formerly  exercised  : 
per  Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court  in  Holland  v.  Foa: 
(3  E.  &  B.  977,  983).  In  the  old  cases  in  Chancery  as  to  inspection,  it  was  objected 
that  the  Court  had  no  power  to  authorize  the  party  applying  for  it  to  commit  a 
trespass  ;  but  the  Court  held  that  they  had  power  to  do  that  which  was  necessary  to 
insure  justice.  The  Court  of  Chancery  has  an  inherent  power  to  grant  inspection. 
In  Riissell  v.  Cowley  (1  Webst.  P.  C.  457)  the  defendant's  counsel  would  probably  not 
have  consented  to  the  order  if  the  Court  had  not  had  power  to  make  it.  The  legis- 
lature never  intended  to  confine  the  meaning  of  the  term  "  inspection  "  to  a  mere  inspec- 
tion by  the  eye.  In  Johnson's  Dictionary  it  is  defined,  "Prying  examination  ;  narrow 
and  close  survey;"  and  he  refers  to  passages  in  Milton  and  South.  In  Webster's 
Dictionary  the  inspection  of  potash  is  referred  to.  That  is  done  by  mixing  a  small 
portion  with  water.  Inspection  assumes  an  opportunity  for  sufficient  inspection, 
which  must  often  involve  something  more  than  mere  ocular  inspection.  [Pollock,  C.  B. 
I  am  not  prepared  to  hold  that  a  party  would  have  a  right  to  destroy  anything  for 
the  purpose  of  inspecting  it.  Suppose  we  made  such  an  order  as  is  now  sought,  what 
answer  would  the  plaintiffs  have  to  an  action  [198]  of  trespass  de  bonis  asportatis  ?J 
In  the  present  case,  the  inspection  cannot  be  efifectual  without  an  analysis.  In  ordi- 
nary cases  the  articles  alleged  to  be  piracies  may  be  purchased  ;  but  here,  from  the 
nature  of  the  defendant's  business,  that  is  impossible.  For  the  purpose  of  this  applica- 
tion it  must  be  assumed  that  the  use  of  patented  type  is  an  infringement  of  the 
patent:  Caldwell  v.  Vanvlissengen  (9  Hare,  415). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rules  in  these  cases  must  be  dis- 
charged. On  reading  the  Act,  I  think  that  we  ought  not  to  construe  the  word 
"inspect"  in  so  large  and  liberal  a  manner  as  the  plaintiffs  would  desire.  There  is  no 
authority  for  saying  that  in  a  case  like  this  the  Court  of  Chancery  would  make  an 
order  for  an  analysis  which  involves  a  destruction  of  so  much  of  the  type  as  is 
analyzed.  I  confine  myself  to  that :  the  rest  of  the  rule  has  not  been  argued.  I  will 
therefore  merely  say  that  I  think  we  have  not  power  to  enable  the  plaintiffs  to  take 
the  defendants'  type,  and  compel  the  defendants  to  permit  them  to  do  so. 

Martin,  B.  I  am  glad  that  this  discussion  has  taken  place.  We  have  to  put  a 
construction  on  the  42nd  section  of  the  15  &  16  Vict.  c.  83.  It  empowers  the  Court, 
"on  the  application  of  the  plaintiff  or  defendant  respectively,  to  make  such  order  for 
an  injunction,  inspection,  or  account,  and  to  give  such  direction  respecting  such  action, 
injunction,  inspection  and  account,  and  the  proceedings  therein  respectively,"  as  to 
them  may  seem  fit.  I  am  disposed  to  think  that  Mr.  Webster  has  given  a  true  guide 
to  the  construction  of  it,  viz.  that  no  one  of  these  matters  is  to  be  dealt  with  separately, 
but  the  whole  is  to  read  together.  [199]  I  entirely  agree  with  the  opinion  of  the 
Court  of  Queen's  Bench  in  Holland  v.  Fox  (3  E.  &  B.  977,  983),  that  the  intention  of 
the  legislature  was  to  vest  in  the  Courts  of  common  law  the  power  to  order  an  injunc- 
tion, inspection,  and  account  heretofore  exclusively  possessed  by  Courts  of  equity,  so 
that  suitors  may  be  saved  the  expense  of  being  obliged  to  go  to  a  Court  of  equity. 
In  applications  like  the  present  we  ought  to  look  at  the  rights  of  the  parties,  of  the 
patentee  as  well  as  of  the  defendants,  and  to  carry  out  the  enactment,  not  by  putting 
extreme  cases,  but  dealing  with  the  whole  matter  as  a  Court  of  equity  would,  and  as 
the  Vice  Chancelloi-  did  in  Morgan  v.  Seaward  (1  Webst.  P.  C.  167).  I  think  that  we 
ought  to  look  at  the  injunction,  inspection,  and  account  in  the  same  spirit,  and  grant 
or  refuse  them  on  such  terms  as  would  be  fair  between  the  parties.  In  these  cases  it 
may  be  that  the  affidavits  are  not  sufficiently  precise  to  justify  us  in  compelling  the 
defendants  to  give  up  their  property  for  the  purpose  of  being  destroyed,  and  it  lies  on 
the  plaintiffs  to  make  out  their  right  to  an  interference  in  their  favour.  In  Morgan  v. 
Seaward  (1  Webst.  P.  C.  167)  it  was  made  a  condition  of  the  dissolution  of  an  injunc- 
tion that  the  plaintiffs  and  their  witnesses  should  inspect  the  defendant's  works :  that 
appears  to  me  reasonable,  and  I  should  say  that  it  might  very  well  be  that,  in  carrying 
out  the  jurisdiction  of  a  Court  of  equity,  we  might  do  something  of  the  same  kind. 
But  a  question  is,  whether  the  defendants  have  infringed  the  plaintiffs'  patent,  and 
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it  is  reasonable  that  the  Court  should  be  satisfied  by  proper  evidence  that  there  hns 
been  an  infringement.     In  future,  affidavits  will  be  made  giving  fuller  information. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  must  be  discharged.  If  the 
section  means  that  the  power  is  con-[200]-fined  to  cases  where  an  application  is  made 
for  an  injunction,  and  that  the  order  for  inspection  may  be  made  as  a  condition  of 
refusing  the  injunction,  the  present  rules  must  fail.  If  it  means  that  the  Court  may 
grant  either  one  or  all  conjointly,  the  Court  must  deal  with  it  as  with  an  ordinary 
application  for  an  inspection.  It  is  difficult  to  say  that  a  person  authorized  to  inspect 
might  not  consume  a  small  portion  of  the  matter  to  be  inspected.  Probably  inspection 
must  be  construed  with  reference  to  the  matter  to  be  inspected.  If  the  party 
inspecting  cannot  otherwise  understand  its  nature  and  quality,  he  may  probably 
consume  some  small  portion  of  it ;  but  when  a  sensible  meaning  with  reference  to  the 
subject-matter  can  be  given  to  the  word  inspection  by  construing  it  inspection  by  the 
eye,  I  think  it  must  be  confined  to  that.  Type  can  be  inspected  by  the  eye.  I  think 
in  the  present  case  that  more  is  asked  for  than  the  Court  has  power  to  grant. 

Channei.l,  B.  This  is  not  an  application  for  an  order  for  an  inspection  in  the 
ordinary  sense  ;  that  my  brother  Bramwell  oflfered  to  make  at  Chambers ;  but  it  is 
for  leave  to  take  specimens  of  the  defendants'  type  for  the  purpose  of  analysis.  I  am 
of  opinion  that  we  have  no  power  or  authority  on  these  affidavits  to  make  such  an 
order,  and  I  doubt  if,  under  any  circumstances,  we  should  have  the  power.  But, 
without  saying  that  the  Court  could  not  do  so,  supposing  that  a  Court  of  equity  has 
such  a  power,  and  that  (according  to  the  view  of  Lord  Campbell  in  Ilolhnd  v.  Fox 
(3  E.  &  B.  977,  983))  this  Court  has  now  the  same  authority ;  though  I  do  not  say 
that  the  application  in  point  of  form  must  be  for  an  injunction,  yet  I  think  that  the 
right  depends  on  the  plaintiff  satisfying  the  Court  that  they  would  have  [201]  granted 
an  injunction  if  asked  for.  The  way  in  which  this  question  has  usually  arisen  in 
Courts  of  equity  is  this, — the  plaintiff  obtains  an  ex  parte  injunction  ;  the  defendant 
comes  in  to  ask  that  it  may  be  dissolved.  The  question  then  has  been  whether  or 
not  there  has  been  an  infringement.  The  Court  has  power  over  the  defendant,  and 
has  sufficient  evidence  before  it  to  enable  it  to  see  whether  an  inspection  ought  to  be 
granted.  Such  were  the  cases  of  Morgan  v.  Seaward  (1  Webst.  P.  C.  167)  and  Russell 
V.  Cowley  (1  Webst.  P.  C.  457).  In  Russell  v.  Cowley  the  order,  that  the  plaintiffs 
viewers  should  be  at  liberty  to  take  specimens,  was  made  by  consent.  Therefore  I 
am  of  opinion  that  there  should  be  no  such  inspection  as  asked  for.  No  power  to  make 
such  an  order  is  shewn ;  and  the  affidavits  do  not  make  out  a  case  which  would 
warrant  it. 

Rule  discharged. (c) 

[202]  FouLGER  V.  Taylor.  George  Searby,  Claimant,  Robert  Wilcoxon, 
Peter  Rolt  and  George  Moore,  Landlm-ds.  Jan.  31,  1860. — Under  the 
19  &  20  Vict.  c.  108,  s.  75,  a  landlord  cannot  claim  his  rent,  where  a  bailiff  takes 
in  execution,  upon  the  demised  premises,  the  goods  of  a  stranger ;  for  that  enact- 
ment only  applies  where  the  levy  is  made  on  the  goods  of  the  tenant. — An 
affidavit  filed  with  a  bill  of  sale,  and  stating  it  to  have  been  made  between  the 
parties  residing  at  the  places  and  of  the  occupations  therein  mentioned,  is  a 
sufficient  compliance  with  the  17  &  18  Vict.  c.  36,  s.  1. 

[S.  C.  29  L.  J.  Ex.  154 ;  8  W.  R.  279  ;  1  L.  T.  481.     Distinguished, 
Hughes  v.  Small-wood,  1890,  25  Q.  B.  D.  309.] 

This  was  an  appeal  by  the  said  Robert  Wilcoxon,  Peter  Rolt  and  George  Moore, 
from  the  decision  of  the  judge  of  the  Westminster  County  Court  of  Middlesex,  under 
the  following  circumstances. 

The  appellants  demised  to  the  defendant,  William  Taylor,  as  tenant  from  year  to 
year,  certain  rooms  at  55  Victoria  Street,  Westminster,  at  the  annual  rent  of  1001.  ; 
and  on  the  25th  March,  1859,  there  was  251.  due  to  them  from  the  defendants  in 
respect  of  one  quarter's  rent  of  the  said  premises. 

(c)  On  an  application  to  the  Court  of  Chancery,  March  26,  1860,  in  The  Patent 
Type  Founding  Company  v.  Walter,  Vice  Chanellor  Wood  made  an  order  that  the  plain- 
tiffs should  be  at  liberty  to  take  specimens  of  the  type  for  analysis  (Johns.  727). 
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On  the  15th  March,  1859,  the  defendant,  by  a  bill  of  sale,  in  which  he  was 
described  as  William  Taylor  of  55  Victoria  Street,  Westminster,  in  the  county  of 
Middlesex,  and  of  Calder  Wharf,  William  Street,  Blackfriars,  in  the  city  of  London, 
coal  merchant,  assigned  the  whole  of  his  furniture  in  the  said  rooms  to  the  claimant, 
George  Searby,  to  secure  a  debt  of  601.  then  due,  or  alleged  to  be  due  to  him  by  the 
defendant.  The  said  bill  of  sale  was  registered,  and  on  the  registration  thereof  the 
affidavit  of  the  attesting  witness  therewith  filed  was  in  the  following  words : — 

"I  William  George  Spencer  of  No.  73  Westmoreland  Place,  City  Road,  in  the 
county  of  Middlesex,  attorney's  clerk,  make  oath  and  say  as  follows  : 

"  1.  That  the  paper  writing  hereto  annexed  is  a  true  copy  of  a  bill  of  sale,  bearing 
date  the  15th  day  of  March,  1859,  and  made  between  William  Taylor  of  No.  55 
Victoria  Street,  Westminster,  in  the  county  of  Middlesex,  and  of  [203]  Calder  Wharf, 
AVilliam  Street,  Blackfriars,  in  the  city  of  London,  coal  merchant,  of  the  one  part,  and 
George  Searby  of  No.  5  Crescent  Place,  Blackfriars,  in  the  city  of  London,  coal  owner, 
of  the  other  part ;  and  of  every  attestation  of  the  execution  thereof,  and  of  every 
schedule  thereto ;  and  that  such  bill  of  sale  was  duly  executed  by  the  said  William 
Taylor  on  the  15th  day  of  March,  1859,  in  my  presence,  and  that  the  signature, 
'William  Taylor,'  set' and  subscribed  to  the  said  bill  of  sale  is  of  the  proper  hand- 
writing of  the  said  William  Taylor. 

"  2.  And  I  further  say,  that  I  am  the  attesting  witness  to  the  said  bill  of  sale,  and 
at  the  date  and  time  of  the  execution  of  the  said  bill  of  sale  as  aforesaid,  I  resided  and 
still  reside  at  No.  73  Westmoreland  Place,  City  Road ;  and  that  I  then  was,  and  still 
am,  an  attorney's  clerk." 

On  the  29th  of  June,  1859,  an  execution  was  levied  upon  the  defendant's  goods  in 
and  upon  the  said  rooms  at  No.  55  Victoria  Street,  at  the  suit  of  the  plaintiff  in  this 
action,  under  process  of  the  said  County  Court,  for  a  debt  of  about  71. 

Upon  the  execution  being  put  in,  the  appellants  gave  notice  to  the  bailiff  under 
the  75th  section  of  the  statute,  19  &  20  Vict.  c.  108,  that  rent  to  the  amount  of  251. 
was  due,  and  the  bailiff  seized  upon  the  said  premises  goods  of  more  than  the  value 
of  the  said  execution  debt  and  expenses  and  rent,  and  removed  the  said  goods,  and 
sold  so  much  thereof  as  was  sufficient  to  discharge  the  debt  due  to  the  execution 
creditor  and  the  251.  due  for  rent,  and  the  expenses. 

Immediately  upon  the  said  seizure  and  before  the  removal  of  the  said  goods,  notice 
was  served  upon  them  by  the  claimant  Searby  of  his  claim  under  the  bill  of  sale,  and 
an  interpleader  summons  was  in  due  course  granted  by  the  judge  of  the  Westminster 
County  Court. 

[204]  W^hen  the  summons  came  on  for  hearing,  the  appellants  proved  that  rent  to 
the  amount  of  251.  was  due  to  them  from  the  defendant,  for  rent  of  the  said  premises 
for  the  quarter  ending  at  Lady  Day  1859 ;  but  several  questions  were  raised  as  to  the 
validity  of  the  bill  of  sale,  and  amongst  others  whether  the  said  affidavit  filed  with 
the  said  bill  of  sale  was  sufficient  under  the  statute,  17  &  18  Vict.  c.  36,  on  the 
ground  that  it  did  not  contain  a  description  of  the  residence  and  occupation  of  the 
grantor,  as  required  by  the  statute;  but  the  Judge  decided  that  the  affidavit  was 
sufficient,  and  that  the  goods  seized  were  the  property  of  the  said  claimant  as  against 
the  said  execution  creditor. 

It  was  then  submitted,  on  behalf  of  the  appellants,  that  they  were  entitled  to  be 
paid  their  rent  notwithstanding  the  said  decision.  The  learned  Judge  decided  this 
point  also  against  the  appellants. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  decision  of  the  learned 
Judge  was  correct  upon  either  and  which  of  these  points. 

Lush  (with  whom  was  Garth)  argued  for  the  appellants  (a)  (Jan.  23).  The  prin- 
cipal question  depends  on  the  19  &  20  Vict.  c.  108,  s.  75,{b)  which,  after  enacting 

(a)  Needham,  for  the  claimant,  objected  that  Lush  was  not  entitled  to  appear, 
inasmuch  as  the  landlords,  who  were  appellants,  were  no  party  to  the  interpleader 
issue.  The  Court  however  said  that,  having  been  heard  in  the  County  Court,  they 
ought  in  common  justice  to  be  allowed  to  appeal  against  its  decision. 

(b)  Sect.  75.  "  Section  one  of  the  Act  of  the  eighth  year  of  the  reign  of  Queen 
Anne,  chapter  fourteen,  shall  not  apply  to  goods  taken  in  execution  under  the  warrant 
of  a  County  Court,  but  the  landlord  of  any  tenement  in  which  any  such  goods  shall 
be  so  taken  may  claim  the  rent  thereof  at  any  time  within  five  clear  days  from  the 
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that  the  8  Anne,  c.  14,  s.  1,  shall  not  apply  to  goods  taken  in  execution  under  [205] 
the  warrant  of  a  County  Court,  gives  the  landlord  another  remedy  for  his  rent  in 
arrear.  The  other  side  rely  on  the  words  of  that  section,  "  If  any  replevin  be  made 
of  the  goods  so  taken,  the  bailiff  shall,  notwithstanding,  sell  such  portion  thereof  as 
will  satisfy  the  costs  of  and  incident  to  the  sale  under  the  execution,  and  the  amount 
for  which  the  warrant  issued  ;  and  in  either  event  the  overplus  of  the  sale,  if  any,  and 
the  residue  of  the  goods  shall  be  returned  to  the  defendant."  It  is  said  that  provision 
can  only  apply  to  cases  where  the  goods  of  the  tenant  are  taken  in  execution  ;  but  a 
landlord  has  a  right  to  distrain  the  goods  of  any  person  on  the  demised  premises. 
The  75th  section  says,  that  when  the  landlord  has  made  his  claim  the  bailiff  making 
the  levy  "  shall  in  addition  thereto  distrain  for  the  rent  so  claimed  and  the  costs  of 
such  distress."  In  Forster  v.  Cookson  (1  Q.  B.  419),  which  was  an  action  against  a 
sheriff,  under  the  statute  8  Anne,  c.  14,  [206]  s.  1,  for  taking  by  virtue  of  a  li.  fa. 
against  S.  goods  which  were  on  the  premises  demised  by  the  plaintiff  to  J.,  and  for 
which  premises  a  quarter's  rent  was  due,  and  removing  the  goods  after  notice,  without 
paying  the  rent,  the  defendant  pleaded  that  he  did  not  take  the  goods  modo  et  forma. 
The  goods  were  not  the  property  of  S.,  and  the  sheriff  accounted  for  them  to  the  real 
owner.  It  was  however  held  that,  on  that  issue,  the  plaintiff  was  entitled  to  the 
verdict.  Patteson,  J.,  there  said,  "The  landlord  might  have  distrained  the  goods  to 
whomsoever  they  belonged ;  and  the  sheriff  by  seizing,  has  done  him  all  the  harm 
against  which  the  statute  meant  to  protect  landlords."  But  in  Beard  v.  Knight 
(8  E.  &  B.  865),  it  was  held  that  if  a  bailiff  seizes,  under  a  warrant  of  a  County 
Court,  goods  belonging  to  a  stranger,  he  cannot,  under  the  19  &  20  Vict.  c.  108,  s.  75, 
distrain  such  goods  for  the  rent  of  the  landlord :  and  if  he  does  so  the  owner  is 
entitled  to  have  back  his  goods.  Crompton,  J.,  is  reported  (27  L.  J.  Q.  B.  360)  to 
have  said,  "Under  the  statute  of  Anne,  it  is  clear  that  the  sheriff  could  not  touch  the 
goods  of  a  third  person ;  if  he  had  done  so  he  would  be  liable  to  an  action."  That 
decision  is  not  well  founded.  It  turned  in  a  great  measure  on  the  words  in  the  75th 
section  ;  "  the  overplus  of  the  sale,  if  any,  and  the  residue  of  the  goods  shall  be  returned 
to  the  defendant ; "  and  those  words  were  used  as  an  argument  that  the  section  was 
never  intended  to  apply  where  the  bailiff  seized  the  goods  of  a  third  person.  But  if 
that  is  so,  a  landlord  would  be  deprived  of  his  right  of  distress  because  the  process 
issued  from  the  County  Court  and  was  executed  against  the  goods  of  a  wrong  person. 
By  the  8  Anne,  c.  14,  s.  1,  "for  the  more  easy  and  effectual  recovery  of  rents,"  Sec, 
"  no  goods  or  chattels  whatsoever  shall  be  liable  to  be  taken  by  virtue  of  any  execution 
on  any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  [207]  said  execution 
is  sued  out,  shall  before  the  removal  of  such  goods  from  off  the  said  premises,  &c., 
pay  the  landlord  his  rent.  The  19  &  20  Vict.  c.  108,  s.  75,  instead  of  depriving  land- 
lords of  their  rights,  was  intended  to  give  them  a  more  effectual  remedy  than  the 

date  of  such  taking,  or  before  the  removal  of  the  goods,  by  delivering  to  the  bailiff  or 
officer  making  such  levy  any  writing,  signed  by  himself  or  his  agent,  which  shall  state 
the  amount  of  rent  claimed  to  be  in  arrear,  and  the  time  for  and  in  respect  of  which 
such  rent  is  due ;  and  if  such  claim  be  made,  the  bailiff  or  officer  making  the  levy  shall 
in  addition  thereto  distrain  for  the  rent  so  claimed  and  the  costs  of  such  distress,  and 
shall  not  within  five  days  next  after  such  distress  sell  any  part  of  the  goods  taken, 
unless  they  be  of  a  perishable  nature,  or  upon  the  request  in  writing  of  the  party 
whose  goods  shall  have  been  taken ;  and  the  bailiff  shall  afterwards  sell  such  of  the 
goods  under  the  execution  and  distress  as  shall  satisfy,  first,  the  costs  of  and  incident 
to  the  sale,  next  the  claim  of  such  landlord,  not  exceeding  the  rent  of  four  weeks 
where  the  tenement  is  let  by  the  week,  the  rent  of  two  terms  of  payment  where  the 
tenement  is  let  for  any  other  term  less  than  a  year,  and  the  rent  of  one  year  in  any 
other  case,  and  lastly,  the  amount  for  which  the  warrant  issued ;  and  if  any  replevin  be 
made  of  the  goods  so  taken,  the  bailiff  shall,' notwithstanding,  sell  such  portion  thereof 
as  will  satisfy  the  costs  of  and  incident  to  the  sale  under  the  execution,  and  the  amount 
for  which  the  warrant  issued ;  and  in  either  event  the  overplus  of  the  sale,  if  any,  and 
the  residue  of  the  goods  shall  be  returned  to  the  defendant ;  and  the  poundage  of  the 
high  bailiff  and  broker  for  keeping  possession,  appraisement,  and  sale  under  such 
distress,  shall  be  the  same  as  would  have  been  payable  if  the  distress  had  been  an 
execution  of  the  County  Court;  and  no  other  fees  shall  be  demanded  or  taken  in 
respect  thereof." 
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statute  of  Anne,  since  it  requires  the  bailiff  making  the  levy  to  distrain  in  addition 
thereto. 

The  other  point  is,  whether  the  affidavit  filed  with  the  bill  of  sale  contains  a 
sufficient  description  of  the  residence  and  occupation  of  the  grantor,  within  the  mean- 
ing of  the  17  &  18  Vict.  c.  36.  It  is  submitted  that  it  does  not.  There  is  no  positive 
statement  that  the  grantor  resides  at  the  place  or  carries  on  the  business  mentioned. 
The  affidavit  only  says  that  the  paper  writing  is  a  true  copy  of  the  bill  of  sale  made 
by  him :  Hatton  v.  English  (7  E.  &  B.  94)  and  Fickard  v.  Bretz  (ante,  p.  9)  are  auth- 
orities that  this  description  is  insufficient. 

Needham,  for  the  claimant  (Jan.  25).  With  respect  to  the  first  point,  it  is  import- 
ant to  consider  the  rights  of  a  landlord  under  the  8  Anne,  c.  14,  s.  1.  That  enactment 
gives  the  sheriff'  no  power  to  seize  the  goods  of  a  stranger.  Its  object  was  the  more 
effectual  recovery  of  rents,  and  it  provides  that  after  the  rent  is  paid  the  sheriff  shall 
levy  as  well  the  money  paid  for  rent  as  the  execution  money.  It  is  clear  that  a  judg- 
ment can  only  be  executed  upon  the  goods  of  the  execution  debtor.  [Pollock,  C.  B. 
It  seems  to  me  that  when  a  bailiff  goes  to  levy  an  execution  under  a  warrant  of  a 
County  Court,  and  is  told  that  the  landlord  has  a  claim  for  rent,  the  bailiff  has  no 
right  to  seize  the  goods  of  a  stranger  in  order  to  pay  the  rent.]  Lee  v.  Lopes  (15  East, 
230)  expressly  decided  that  a  landlord  cannot  claim  his  rent  out  of  the  proceeds  of  an 
execution  levied  by  a  sheriff  on  the  goods  of  a  stranger.  There  is  no  [208]  instance 
of  an  action  against  a  sheriff  by  a  stranger  for  not  paying  over  to  him  the  residue  of 
the  proceeds  after  satisfaction  of  the  landlord's  rent.  [Martin,  B.  There  could  be 
no  such  action ;  for  the  sheriff  would  be  a  wrongdoer,  and  the  action  would  be  for  the 
entire  proceeds.]  The  8  Anne,  c.  14,  s.  1,  does  not  apply  to  all  executions:  an  execu- 
tion by  a  landlord  is  not  within  its  provisions,  for  the  statute  contemplates  an  adverse 
execution,  against  which  it  is  proposed  to  protect  the  landlord :  Taylor  v.  Lanyon  (6 
Bing.  536).  Forster  v.  Cookson  (1  Q.  B.  419)  is  no  authority  that  a  sheriff  may  pay  the 
landlord's  rent  out  of  the  goods  of  a  stranger.  That  case  only  decided  that  the  sheriff, 
having  seized  the  goods  of  the  tenant  under  colour  of  the  writ,  could  not  deny  that 
he  had  taken  goods  upon  the  premises  as  alleged  in  the  declaration.  [Martin,  B. 
In  that  case  the  sheriff  seized  upon  the  demised  premises  certain  goods  as  belonging 
to  Sarah  Wright  the  execution  debtor ;  but  it  turned  out  that  the  goods  belonged 
to  the  administrator  of  James  Wright,  the  deceased  tenant.  It  was  nevertheless 
held  that  the  plaintiff  was  entitled  to  recover,  inasmuch  as  the  sheriff  by  removing 
the  goods  from  the  premises,  without  paying  the  landlord's  rent,  had  done  an  act  in 
contravention  of  the  statute  of  Anne.]  Then,  assuming  that  the  8  Anne,  c.  14,  s.  1, 
applies  only  where  goods  are  lawfully  taken  in  execution,  does  the  19  &  20  Vict.  c.  108, 
give  an  extended  remedy  1  If  so,  it  is  singular  that  the  legislature  should  have  limited 
the  benefit  to  those  landlords  only  where  the  execution  is  from  the  County  Court. 
[Channell,  B.  The  75th  section  of  the  19  &  20  Vict.  c.  108,  says,  that  when  the 
landlord  has  made  his  claim,  the  bailiff  shall,  in  addition  to  the  levy,  distrain  for 
the  rent  so  claimed.  Do  those  words  make  the  bailiff  the  agent  of  the  landlord  to 
distrain  for  the  rent^]  It  was  never  intended  to  give  landlords  any  new  right,  for 
the  statute  goes  on  to  say  that  the  overplus  of  [209]  the  sale  and  the  residue  of 
the  goods  shall  be  returned  to  the  defendant.  Ihe  case  of  Beard  v.  Knight  is  an 
authority  in  point.  Secondly,  the  affidavit  filed  with  the  bill  of  sale  is  a  sufficient 
compliance  with  the  requisites  of  the  17  &  18  Vict.  c.  30,  s.  1.  If  false,  perjury  might 
be  assigned  upon  it.  (The  Court  then  said  that  they  were  of  opinion  that  the  affidavit 
was  sufficient.) 

Garth  replied 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  This  is  an  appeal  against  the  decision  of  a  County  Court  judge  on 
an  interpleader  summons.  The  appellants  had  demised  to  the  defendant  certain  rooms 
in  Victoria  Street,  Westminster,  at  a  rent  of  1001.  a  year.  An  execution  was  levied 
upon  the  defendant's  goods  on  the  demised  premises  under  process  of  the  County 
Court,  whereupon  one  George  Searby  made  a  claim  to  the  goods  under  a  bill  of  sale 
from  the  defendant.  The  appellants  made  a  claim  for  rent  under  the  19  &  20  Vict, 
c.  108,  s.  75.  The  objection  to  the  bill  of  sale  was  an  alleged  defect  in  the  affidavit 
filed  on  its  registration,  as  required  by  the  17  &  18  Vict.  c.  36,  viz.,  that  it  did  not 
contain  a  description  of  the  residence  and  occupation  of  the  grantor.     The  learned 
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judge  of  the  County  Court  Wras  of  opinion  that  the  description  was  sufficient,  and,  as 
was  stated  in  the  course  of  argument,  we  concur  with  him. 

The  remaining  question  is  whether,  when  the  goods  seized  are  not  the  property  of 
the  tenant,  but  of  a  stranger,  so  that  in  truth  the  bailiff  is  a  trespasser,  the  landlord 
is  necessarily  entitled  to  his  rent  under  the  provisions  of  the  statute  19  &  20  Vict, 
c.  108.  The  Court  of  Queen's  Bench  [210]  in  the  case  of  Beard  v.  Knight  (8  E.  &  B. 
865)  decided  that  he  was  not :  and  the  learned  judge  in  the  County  Court  gave  judg- 
ment accordingly.  This  appeal  has  been  brought  to  question  the  judgment  of  the 
Court  of  Queen's  Bench.  It  may  be,  and  possibly  is  so,  that  a  judgment  of  one  of 
the  superior  Courts  at  Westminster,  against  which  there  is  no  appeal,  is  not  binding 
upon  the  other  Courts  to  the  same  extent  as  when  an  appeal  exists ;  but  before  we 
decide  contrary  to  the  judgment  in  banco  of  another  Court  we  ought  to  be  clearly 
convinced  that  they  were  in  error.  There  is  no  doubt  that  the  goods  of  a  stranger 
upon  the  land  demised  may  be  distrained  for  rent  service,  but  the  distress  must  be 
made  while  the  goods  remain  upon  the  land.  The  stranger  has  a  perfect  right  to 
remove  them  at  any  time  or  under  any  circumstances,  in  order  to  avoid  the  distress : 
Thoriiton  v.  Adams  (5  M.  &  Sel.  38).  This  right  is  founded  upon  the  clearest 
principles  of  justice.  The  stranger  does  not  owe  the  rent  and  is  under  no  obligation, 
legal  or  moral,  to  allow  his  goods  to  be  seized  to  pay  the  debt  of  a  third  person.  He 
may  most  legitimately  make  use  of  any  means  he  can  to  prevent  it.  Again,  goods  in 
custody  of  the  law  (which  goods  taken  in  execution  are)  cannot  be  distrained  ;  Co.  Lit. 
47  a. ;  Peacock  v.  Purvis  (2  Brod.  &  B.  362).  When,  therefore  the  goods  were  once 
seized  by  the  bailiff  under  the  County  Court  warrant,  they  could  no  longer  be  dis- 
trained, and  the  question  is  whether  the  landlord,  upon  the  true  construction  of  the 
75th  section  of  the  19  &  20  Vict.  c.  108,  is  entitled  to  his  rent.  The  statute  8  Anne, 
c.  14,  is,  by  direct  enactment,  declared  not  to  apply  to  goods  taken  in  execution  under 
a  warrant  of  a  County  Court.  The  whole  frame  of  the  section  seems  directed  to  the 
case  where  the  goods  levied  are  the  property  of  the  tenant.  The  overplus  of  the  sale 
and  the  residue  of  the  goods  are  to  be  returned  to  the  defendant.  And,  upon  full 
considera-[211]-tion  of  the  point,  we  are  of  opinion  that  the  judgment  of  the  Qneen's 
Bench  was  right;  and,  in  concurrence  with  that  Court,  we  do  not  feel  disposed  to 
extend  further  than  we  are  compelled  to  do  the  extreme  hardship  and  anomaly  that 
one  man's  property  may  be  taken  to  pay  another  man's  debt.  There  must  therefore 
be  judgment  for  the  respondents. 

Judgment  for  the  respondents. 

Julia  Trew  and  Gardner  Hiorns,  Executrix  and  Executor  of  Frederick  Hiorns, 
Deceased  v.  The  Railway  Passengers  Assurance  Company.  Jan.  20,  1860. 
—  H.  effected  with  the  defendants  a  policy  of  assurance  whereby  they  agreed 
that  if  he  should  sustain  any  injury  caused  by  accident  or  violence,  within  the 
meaning  of  that  policy  and  the  conditions  thereto,  and  should  die  from  the  effects 
of  such  injury  within  three  calendar  months  from  the  happening  thereof,  then 
the  funds  and  property  of  the  defendants  should  be  subject  and  liable  to  pay  the 
sum  thereby  assured.  The  policy  contained  a  proviso  that  no  claim  should  be 
made  in  respect  of  any  injury,  unless  the  same  should  be  caused  by  some  outward 
and  visible  means,  of  which  satisfactory  proof  could  be  furnished  to  the  directors. 
On  a  Saturday  afternoon  H.  went  to  Brighton  by  railway,  having  a  ticket  which 
entitled  him  to  return  by  it  on  the  following  Monday.  About  7  o'clock  on 
Monday  evening  he  left  his  lodgings,  having  expressed  an  intention  to  bathe 
before  he  returned  to  London.  His  clothes  were  found  on  the  steps  of  a  bathing 
machine,  and  about  six  weeks  afterwards  a  body  was  washed  ashore  on  the 
Essex  coast,  which  his  brother  and  some  acquaintances  deposed  at  an  inquest  was 
his  body,  but  the  jury  found  that  it  was  the  body  of  a  person  unknown.  Held, 
that,  assuming' H.  was  drowned  whilst  bathing  and  that  the  body  found  was  his 
body,  still  there  was  no  evidence  that  he  died  from  an  injury  caused  by  accident 
within  the  meaning  of  the  policy. 

[S.  C.  29  L.  J.  Ex.  218;  6  Jur.  (N.  S.)  799;  8  W.  li.  191 :  reversed  6  H.  &  N.  839.] 

Declaration  on  a  policy  of  assurance  for  2501.  effected  by  one  Frederick  Hiorns 
with  the  defendants,  whereby  the  defendants  agreed  that  if  the  said  F.  Hiorns  should 
sustain  any  injury  caused  by  accident  or  violence,  within  the  meaning  of  the  said 
Ex.  Div.  xnL— 37* 
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policy  and  the  conditions  thereto,  and  should  die  from  the  effects  of  such  injury 
within  three  calendar  months  from  the  happening  thereof,  then  the  funds  and  property 
of  the  defendants  should  be  subject  and  liable  to  pay  the  sum  theieby  assured  to  the 
legal  representatives  of  the  said  F.  Hiorns,  upon  satisfactory  proof  of  such  death.  The 
declaration  set  out  the  policy,  and  averred  that,  whilst  it  was  in  force,  the  said 
F.  Hiorns  sustained  an  injury  caused  by  accident,  and  died  from  the  [212]  effects  of 
such  injury  within  the  period  from  the  happening  thereof  prescribed  by  the  said 
policy.  After  the  usual  averments  of  the  performance  of  conditions  precedent,  the 
declaration  alleged  as  a  breach  that  the  defendants  had  not  paid  to  the  plaintiffs  the 
said  sum  of  250l. 

Pleas.  First :  That  the  said  F.  Hiorns  did  not  sustain  an  injury  caused  by 
accident,  nor  die  from  the  effects  of  such  injury  within  such  period  as  alleged,  modo 
et  forma. 

Secondly :  That  satisfactory  proof  of  the  death  of  the  said  F.  Hiorns  was  not 
furnished  to  the  defendants.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term, 
it  appeared  that  the  assured,  Frederick  Hiorns,  who  was  about  twenty-six  years  of 
age  and  unmarried,  had  been  in  business  as  an  ironmonger,  and  was  an  uncertificated 
bankrupt.  Previous  to  the  19th  August,  1856,  he  effected  two  policies  of  assurance 
on  his  life.  On  that  day  he  made  a  will,  by  which  he  appointed  his  sister  and  brother, 
the  present  plaintiffs,  bis  executrix  and  executor.  He  shortly  afterwards  effected  two 
policies  of  assurance  against  accident,  and  on  the  6th  Septembei-,  1856,  he  efiected 
with  the  defendants  the  policy  upon  which  the  action  is  brought.  This  policy  (so  far 
as  material)  is  as  follows  : — 

"Railway  Passengers  Assurance  Company. 

"Empowered  by  Special  Act  of  Parliament,  12  &  13  Vict.  cap.  40. 
With  extension  by  15  &  16  Vict.  cap.  100. 

"  General  Accident  Assurance. 
"No.  1569.  Own  Life. 

Sum  assured.  Annual  Premium. 

£250     0     0  By  annual  payment     .  .£100 

"  Whereas  Frederick  Hiorns,  clerk  and  collector,  of  [213]  No.  4  Curzon  Street, 
May  Fair,  and  5  Jermyn  Street,  London,  the  person  assured  by  this  policy,  is  desirous 
of  effecting  an  insurance  against  accidents  of  every  description  with  the  Eailway 
Passengers  Assurance  Company  in  the  sum  of  2501.,  and  hath  caused  to  be  delivered 
into  the  office  of  the  said  Company  a  declaration  in  writing,  signed  by  him  or  on  his 
behalf,  and  bearing  date  the  3rd  day  of  September,  1856.  And  the  said  assured  hath 
agreed  that  such  declaration  shall  be  the  basis  of  the  contract  between  him  and  the 
said  Company.  And  whereas  the  said  assured  hath  paid  to  the  said  Company  the 
sum  of  one  pound  as  the  premium  for  such  assurance  for  one  year,  to  be  computed 
from  the  day  of  the  date  of  this  policy,  the  receipt  whereof  is  hereby  acknowledged. 
Now  therefore  this  policy  witnesseth  that  the  said  Eailway  Passengers  Assurance 
Company  doth  hereby  agree,  that  if  at  any  time  before  the  expiration  of  one  year  to 
be  computed  from  the  day  of  the  date  of  this  policy ;  or  if  at  any  time  during  his  life, 
whilst  he  or  his  assigns  shall  at  the  expiration  of  each  year  from  the  day  of  the  date 
of  this  policy  pay  the  premium  above  specified,  the  said  assured  shall  sustain  any 
injury  caused  by  accident  or  violence  within  the  meaning  of  this  policy  and  the 
conditions  hereto;  and  if  the  said  assured  shall  die  from  the  effects  of  such  injury 
within  three  calendar  months  from  the  happening  thereof;  then  the  funds  and 
property  of  the  Company  shall  be  subject  and  liable  to  pay  the  full  sum  hereby 
assured  to  the  legal  representatives  or  assigns  of  the  assured,  upon  satisfactory  proof 
of  such  death  being  furnished  to  the  directors.  And  if  the  said  assured  shall  sustain 
any  personal  injury  caused  as  aforesaid  which  shall  not  be  fatal,  then,  on  satisfactory 
proof  of  such  injury  being  given  to  the  directors,  compensation  shall  be  paid  to  him 
at  the  rate  of  one  pound  ten  shillings  per  week  for  a  period  not  exceeding  fifty-two 
weeks  for  any  single  accident,  so  [214]  long  as  he  shall  be  incapacitated  thereby  from 
following  his  usual  employment  in  consequence  of  such  injury. 
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"Provided  always  that  this  policy  is  granted  upon  the  express  condition  that  the 
aforesaid  declaration  is  true,  and  that  if  either  this  policy  or  any  renewal  thereof  has 
been  obtained  through  any  misrepresentation  or  concealment  by  or  on  behalf  of  the 
said  assured,  the  same  shall  become  absolutely  void,  and  all  premiums  paid  in  respect 
thereof  be  forfeited  to  the  Company. 

"  Provided  also,  that  no  claim  shall  be  m;ide  under  this  policy  by  the  said  assured 
in  respect  of  any  injury  unless  the  same  shall  be  caused  by  some  outward  and  visible 
means  of  which  satisfactory  proof  can  be  furnished  to  the  directors ;  and  that  this 
assurance  shall  not  extend  to  any  injury  caused  by  natural  disease,  or  by  any  surgical 
operation  rendered  necessary  by  disease,  or  to  any  injury  caused  by  duelling  or  other 
breach  of  the  law  ;  and  that  the  Company  shall  not  be  liable  for  any  death  caused 
by  suicide,  whether  felonious  or  otherwise ;  or  for  any  death  or  injury  caused  by  war 
or  invasion,  or  by  the  wilful  act  of  the  assured  in  exposing  himself  to  any  unneces- 
sary danger  or  peril,  or  whilst  the  assured  shall  be  in  a  state  of  intoxication." 

At  the  time  Hiorns  effected  this  policy  he  was  clerk  to  one  Pierce,  an  ironmonger 
in  Jermyn  Street,  London.  In  July,  1856,  Hiorns  had  been  under  medical  treatment 
in  consequence  of  having  strained  himself,  and  for  five  or  six  weeks  was  unable  to 
attend  to  his  duties  as  such  clerk.  Shortly  after  his  return  to  business  he  obtained 
leave  of  his  employer  to  be  absent  from  Saturday  afternoon,  the  13th  of  September, 
to  the  following  Monday  evening,  in  order,  as  he  stated,  that  he  might  go  down  to 
Brighton  and  have  some  sea  bathing  and  a  change  of  air,  for  the  benefit  of  his  health. 
He  accordingly  left  London  by  railway  between  [215]  five  and  six  o'clock  in  the 
evening  of  the  13th  of  September,  and  arrived  at  Brighton  between  eight  and  nine 
o'clock,  having  taken  a  ticket  which  would  entitle  him  to  return  on  the  Monday 
following.  He  took  with  him  a  small  carpet  bag  containing  some  clothes  and  a  truss. 
He  spent  the  following  Sunday  and  Monday  in  the  society  of  some  friends,  with  one 
of  whom  he  parted  about  a  quarter  to  seven  o'clock  in  the  evening,  stating  that  he 
intended  to  go  to  his  lodgings  and  should  then  endeavour  to  have  a  bath  before  he 
returned  to  London.  He  accordingly  went  to  his  lodgings,  which  he  left  about  seven 
o'clock  apparently  going  in  the  direction  of  the  sea ;  and  he  was  not  seen  alive  since. 
About  eight  o'clock,  a  person,  who  happened  to  be  passing  along  the  beach,  saw  a 
suit  of  clothes  lying  upon  the  top  of  the  steps  of  a  bathing  machine ;  he  could  discover 
no  one  in  the  water,  and  after  waiting  some  time  he  went  for  a  policeman,  who  came 
and  took  possession  of  the  clothes.  These  clothes  were  afterwards  identified  as  those 
of  Hiorns,  and  the  same  he  was  dressed  in  when  last  seen  alive.  He  had  a  watch, 
but  it  was  not  found,  nor  any  money.  Advertisements  were  issued,  and  every  inquiry 
made  as  to  the  finding  of  any  body  upon  the  coast,  but  without  eft'ect  until  on  30th 
October  following,  when  a  naked  body  was  washed  ashore  at  Walton-on-the-Naze, 
which  is  situated  on  the  Essex  coast  and  is  between  100  and  200  miles  distant  from 
Brighton.  An  inquest  was  held  on  this  body,  which,  according  to  the  opinion  of  a 
medical  man,  had  been  in  the  water  from  six  to  seven  weeks ;  and  one  of  the  plaintiflfs 
and  two  friends  of  Hiorns  deposed  that  it  was  his  body  :  the  jury,  however,  found 
that  it  was  the  body  of  a  person  unknown. 

Upon  these  facts  the  learned  Judge  was  of  opinion  that  there  was  no  evidence  that 
Hiorns  was  dead,  and  assuming  that  he  was,  there  was  no  evidence  that  his  death  was 
[216]  caused  by  accident  within  the  meaning  of  the  policy,  and  his  Lordship  nonsuited 
the  plain  tin's. 

Hawkins,  in  last  Michaelmas  Term,  obtiiined  a  rule  nisi  for  a  new  trial,  on 
the  grounds  that  the  accidental  death  of  the  assured  by  drowning  whilst  bathing 
was  a  death  covered  by  the  policy ;  and  also  that  there  was  evidence  of  the  death  of 
the  assured. 

Lush,  Ballantine,  Serjt,  and  Phipson,  now  shewed  cause.  (They  argued  first  that 
there  was  no  evidence  that  the  assured  was  dead.)  Secondly,  assuming  that  the 
assured  was  drowned  whilst  bathing  and  that  the  body  found  at  Walton-on-the-Naze 
was  his  body,  still  there  was  no  evidence  that  he  died  from  the  effects  of  injury  caused 
by  accident  within  the  meaning  of  this  policy.  It  was  incumbent  on  the  plaintiffs  to 
adduce  affirmative  proof  of  that  fact.  But  it  is  consistent  with  the  evidence  that  when 
the  assured  went  into  the  water  he  was  seized  with  cramp  or  attacked  by  apoplexy, 
or  died  from  disease  of  the  heart.  There  is  Jio  distinction  in  this  respect  between  the 
death  of  a  person  whilst  in  the  sea  or  on  shore :  in  either  case  there  must  be  satis- 
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factory  proof  of  the  cause  of  death.  The  rule  is  correctly  stated  by  Crowder,  J.,  in 
The  Midland  Railway  Company,  App.,  Bromley,  Eesp.  (17  C.  B.  372,  382),  viz.,  that 
"  Where  the  evidence  is  quite  as  consistent  with  one  view  as  with  the  other,  the 
party  upon  whom  the  onus  lies  fails  to  make  out  his  case."  They  also  referred  to 
Doe  "d.  JVeUh  v.  Langfield  ( 1 6  M.  &  W.  497). 

Hawkins  and  Francis,  in  support  of  the  rule.  There  was  evidence,  which  ought 
to  have  been  submitted  to  the  jury,  that  the  assured  was  accidentally  drowned  whilst 
bathing.  [Martin,  B.  Assuming  that  he  was  drowned  and  [217]  that  the  body 
found  at  \V'alton-on-the-Naze  was  his  body,  what  evidence  is  there  of  death  arising 
from  injury  caused  by  accident?]  The  being  drowned  whilst  bathing  was  an  accident 
within  the  meaning  of  this  policy  :  it  is  as  much  an  accident  as  if  he  had  fallen  out  of 
a  boat.  [Martin,  B.  If  a  person  mistook  the  depth  of  the  water,  and  in  plunging 
into  it  struck  his  head  against  a  rock  and  was  killed,  that  would  be  a  death  from 
injury  caused  by  accident,  but  death  from  apoplexy  would  not.]  Accident  means 
"  something  which  happens  without  intention  or  design."  If  the  death  of  the  assured 
was  not  caused  by  any  voluntary  exposure  to  obvious  risk,  it  was  an  accident : 
Shilling  v.  The  Accidental  Death  Insurance  Company  (1  F.  &  F.  116). 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged  :  and  I  am  of 
that  opinion  on  the  assumption  that  there  was  evidence  for  the  jury  that  the  person 
assured  died  whilst  bathing ;  and  further  that  there  was  proof  that  the  body  found 
at  Walton-on-the-Naze  was  the  bod}^  of  that  person.  Assuming  both  these  facts,  in 
my  opinion  there  was  no  evidence  for  the  jury  that  he  died  in  such  a  manner  as  to 
make  this  policy  attach.  The  policy  is  granted  by  the  Railway  Passengers  Assurance 
Company,  and  it  begins  by  reciting  that  the  person  assured  by  that  policy  was  desirous 
of  effecting  an  insurance  against  accidents.  If  it  had  stood  there,  no  doubt  it  would 
mean  an  insurance  against  such  accidents  as  usually  occur  on  railways,  but  the  recital 
goes  further  and  mentions  accidents  of  every  description.  Then  the  policy  witnesses 
that  if  the  assured  shall  sustain  any  injury  caused  by  accident  or  violence  within  the 
meaning  of  the  policy  and  the  conditions  thereto ;  and  if  the  assured  should  die  from 
the  efll'ects  of  such  injury  within  three  calendar  months  from  the  happening  thereof, 
then  the  funds  [218]  and  property  of  the  Company  shall  be  subject  and  liable  to  pay 
the  full  sum  thei*eby  assured.  Afterwards  there  is  a  proA'iso  that  no  claim  shall  be 
made  in  respect  of  any  injury,  unless  the  same  shall  be  caused  by  some  outward 
and  visible  means  of  which  satisfactory  proof  can  be  furnished  to  the  directors, 
and  that  the  assurance  shall  not  extend  to  any  injury  caused  by  natural  disease. 
It  seems  to  me  that  the  whole  evidence  in  this  case  is  quite  consistent  with  the 
fact  that  this  person  died  from  natural  disease ;  and  that,  upon  his  getting  into  the 
water,  the  effect  was  such  as  to  cause  his  death  by  apoplexy  or  cramp.  The  cases 
referred  to  by  the  defendants'  counsel  shew  that  where  the  death  takes  place  in  such 
manner  that  it  may  have  happened  from  natural  causes  the  assurers  are  not  liable. 
I  think  that  there  was  no  evidence  of  death  from  injury  or  violence  within  the  meaning 
of  this  policy,  and  consequently  the  nonsuit  was  right.  I  have  already  said  that  in 
my  opinion  there  was  evidence  for  the  jury  on  both  the  other  points. 

Watson,  B.  I  am  of  the  same  opinion.  Looking  at  all  the  circumstances  of  the 
case,  it  seems  to  me  that  there  was  some  evidence  for  the  jury  that  this  person  was 
drowned  whilst  bathing ;  but  I  cannot  say  that  there  was  much  evidence  as  to  the 
identity  of  the  body.  However,  the  real  question  is  whether  there  was  an}'^  evidence 
that  the  assured  died  from  the  effects  of  an  injury  caused  by  accident,  within  the 
terms  of  this  policy.  In  my  opinion  there  was  not.  This  case  ranges  within  that 
class  where,  if  the  state  of  facts  is  consistent  with  one  view  or  the  other,  there  is  no 
evidence  for  the  jury.  Here  there  is  no  evidence  how  the  assured  died :  he  may  have 
died  from  the  apoplexy,  or  he  may  have  been  struck  by  a  boat.  If  a  man  was  found 
dead  in  a  railway  carriage  we  could  not  assume  that  he  died  from  an  accident ;  but  if 
he  was  found  with  marks  of  violence  upon  [219]  his  body  the  case  would  be  different. 
There  is  nothing  to  lead  to  the  supposition  that  the  assured  died  in  the  one  way  rather 
than  the  other. 

Pollock,  C.  B,  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  It 
appears  to  me  a  case  of  very  grievous  suspicion,  and  in  fact  I  believe  that  the  body 
which  was  found  was  not  the  body  of  the  assured,  and  that  he  will  some  day 
appear  alive. 

Kule  discharged. 
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George  Duckmanton  v.  John  Duckmanton.  Jan.  17,  I860.— J.  D.,  being  seised 
in  fee  of  two  freehold  closes  of  land  in  R.,  by  his  will  devised  to  his  son  John 
one  freehold  close  of  land  in  E.,  and  to  his  son  George  one  freehold  close  of  land 
in  R.  John  was  the  testator's  heir-at-law.  After  the  death  of  the  testator  John 
and  George  tossed  up  for  choice  and  George  won.— Held,  that  the  devise  to  John 
was  not  void  for  uncertainty,  and  that  the  case  was  one  for  election. — Per  Martin,  B. 
and  Watson,  B.,  that  party  first  named  in  the  will  being  also  the  heir-at-law  was 
the  person  who  had  the  right  to  elect. — Semble,  that  the  determination  by  toss 
was  a  good  election.     Dubitante  Martin,  B. 

[S.  C.  29  L.  J.  Ex.  132.     Followed,  Taplej/  v.  Eaglefm,  1879,  12  Ch.  D.  685. 
Discussed,  Asten  v.  Asten,  [1894]  3  Oh.  263.] 

Ejectment  for  a  field  or  piece  of  land  conUiining  one  acre  and  two  roods,  abutting 
on  one  side  on  a  road  called  Gravel  Road,  and  on  another  side  on  Ridgsvay's  Field 
Lane,  in  the  parish  of  Warsop  in  the  county  of  Nottingham. 

At  the  trial,  before  Williams,  J.,  at  the  last  Assizes  for  the  county  of  Nottingham, 
it  appeared  that  John  Duckmanton,  the  father  of  the  plaintiff,  being  seised,  amongst 
other  freehold  property,  of  two  closes  of  land  in  Ridgway  Field,  made  his  will  as 
follows  : — "I  give,  devise  and  bequeath  to  my  wife  Mary  my  freehold  houses  and  the 
use,  interest  and  profits  of  my  freehold  lands  in  Ridgway  Field,  to  be  by  her  enjoyed 
during  her  life.  And  from  and  after  the  death  of  my  said  wife  I  give,  will,  bequeath 
and  devise  to  my  son  John  Duckmanton  (the  defendant),  and  his  heirs,  &c.,  one  free- 
hold house  and  garden,  in  the  occupation  of  W.  Bradley,  and  also  one  free-[220]-hold 
close  of  land  situate  in  Ridgway  Field  in  Warsop  aforesaid.  And  from  and  after 
the  death  of  my  wife  I  give,  will,  bequeath  and  devise  to  my  son  George  Duckmanton 
(the  plaintiff),  and  his  heirs,  one  freehold  house  and  garden,  now  in  the  occupation  of 
W.  Wilkinson,  and  also  one  freehold  close  of  land  situate  in  Ridgway  Field  in  Warsop 
aforesaid,"  &c.  The  testfitor  had  said  that  the  plaintiff  and  defendant  might  toss  for 
the  choice  of  the  fields,  as  he  and  his  brother  had  done.  After  the  death  of  the 
testator  his  widow  took  possession,  and  continued  in  receipt  of  the  rents  till  her  death, 
in  October,  1858.  While  she  was  in  possession  the  plaintiff  and  defendant  tossed  for 
choice,  and  the  plaintiff  won  the  field  which  was  the  subject  of  this  action.  After  his 
mother's  death  the  defendant,  who  was  the  eldest  son  and  heir  at  law  of  the  testator, 
and  who  disputed  the  will  altogether,  took  possession  of  the  whole  property. 

Upon  this  evidence  the  defendant's  counsel  submitted  that  the  devise  of  "one 
freehold  close  of  land  "  to  the  plaintiff  was  void  for  uncertainty  ;  and  a  verdict  being 
found  for  plaintiff  the  learned  Judge  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Hayes,  Serjt.,  in  Michaelmas  Term,  having  obtained  a  rule  nisi  accordingly, 

Macaulay  (with  whom  was  C.  G.  Merewether)  now  shewed  cause.  The  devisee 
had  a  right  of  selection.  The  testator  intended  to  disinherit  his  heir  and  give  one  of 
the  closes  to  his  second  son.  In  Jarman  on  Wills,  vol.  1,  p.  297  (2nd  edition),  it  is 
said,  "  Where  the  gift  comprises  a  definite  portion  of  a  larger  quantity,  it  is  not 
rendered  nugatory  by  the  omission  of  the  testator  to  point  out  the  specific  part  which 
is  to  foim  such  portion,  the  devisee  or  legatee  being  in  such  case  entitled  to  select ; 
by  which  means  the  subject  of  the  [221]  gift  is  reducible  to  certainty ;  and  id  certum 
est  quod  certum  reddi  potest  is  a  settled  rule  in  the  construction  of  wills.  Thus,  if 
a  man  devise  two  acres  out  of  four  acres  that  lie  together,  it  is  said  that  this  is  a  good 
devise,  and  the  devisee  shall  elect."  (a)  Richardson  v.  IVataon  (4  B.  k  Adol.  787)  is 
distinguishable,  because  in  that  case  it  did  not  appear  that  the  testator  intended  that 
the  devisee  should  have  an  election.  But  here  the  testator,  in  giving  to  his  younger 
son  a  close,  there  being  two,  gives  him  a  right  to  select  a  close.  The  devisee  has  a 
right  to  select,  as  against  the  heir.  If  this  is  not  so,  the  devise  is  not  void  merely 
because  it  is  difficult  to  say  which  is  to  select.  [Martin,  B.  It  appears  that  the 
testator  meant  to  leave  that  in  uncertainty,  and  that  the  heir  and  the  devisee  should 
toss  up ;  but  he  has  not  so  expressed  it  in  his  will.]  It  is  not  denied  that  there  cannot 
be  an  election  unless  an  intention  to  that  effect  is  apparent  on  the  face  of  the  will. 
[Martin,  B.     Reading  the  words  of  this  will,  it  is  apparent  that  one  son  is  to  have  one 

(a)  Citing  Grace  Marshall's  case,  Dyer,  281  a.,  n. ;  8  Vin.  Ab.  48,  pi.  11. 
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close  and  another  the  other ;  but  I  am  inclined  to  think  that  the  eldest  son  had  the 
right  to  elect :  he  has  not  done  so,  he  tossed  up  for  choice.] 

Hayes,  Serjt.,  in  support  of  the  rule.  The  devise  is  clearly  uncertain.  Upon  the 
face  of  the  will  it  appears  that  the  testator  has  two  closes :  he  gives  one  close  to  A. 
and  one  close  to  B.  There  is  nothing  to  shew  to  whom  he  intended  to  give  the  right 
to  elect.  The  Court  can  only  guess  at  what  the  testator  meant.  The  question  of 
election  is  always  a  question  of  intention.  [Pollock,  C.  B.  The  law  gives  the  right 
to  elect.]  Upon  the  face  of  the  will  it  is  impossible  to  say  which  has  the  right ; 
therefore  by  the  will  no  right  to  elect  is  effectually  [222]  given,  and  Richardson  v. 
Watson  (4  B.  &  Adol.  787)  is  an  authority  that  the  devise  fails.  Secondly,  if  an 
election  is  given  to  the  heir,  he  has  not  exercised  it.  The  close  in  question  has  never 
become  vested  in  the  plaintiff.  [Martin,  B.  In  Co.  Litt.  145  a.  it  is  said,  "Thirdly, 
when  election  is  given  to  several  persons,  there  the  first  election  made  by  any  of  the 
persons  shall  stand.  Fourthly,  in  case  an  election  be  given  of  two  several  things, 
always  he  which  is  the  first  agent  and  which  ought  to  do  the  first  act  shall  have  the 
election."  If  I  am  called  on  to  pronounce  an  opinion,  I  should  say  that  the  party  first 
named  had  a  right  to  elect.  Watson,  B.  I  think  so  too.]  There  is  no  authority  for 
that  proposition.  [Pollock,  C.  B.  If  the  testator  had  said,  I  give  one  close  to  A. 
and  the  other  to  B.,  that  would  give  a  right  of  election  to  A.  The  other  would  be 
what  A.  did  not  take.  That,  however,  is  not  the  case  here  :  the  testator  says,  I  give 
one  close  to  A.  and  one  close  to  B.]  The  defendant  was  the  person  entitled  to  elect, 
he  being  the  heir  at  law.  He  claims  the  close  for  which  the  action  is  brought,  being 
in  possession  of  it ;  and  that  is  an  election.  [Pollock,  C.  B.  The  election  was  by 
the  toss  up.] 

Pollock,  C  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  The 
devise  is  not  void.  The  testator,  who  was  possesssed  of  two  closes  in  Ridgway  Field, 
left  one  to  John  and  one  to  George,  without  saying  which  was  for  John  and  which  for 
George.  It  was  a  case  for  election.  It  was  admitted  that,  if  he  had  devised  one  to 
John  and  said  nothing  as  to  the  other,  the  devise  would  have  been  good.  So,  if  he 
had  devised  one  to  George,  it  would  in  like  manner  have  been  a  good  devise.  But 
he  devised  one  to  each,  and  it  is  said  that  the  devise  must  therefore  mean  nothing  ; 
I  cannot  understand  that.  We  have  not  to  decide  whether  [223]  John  or  George 
was  the  person  who  had  a  right  to  elect.  John  cannot  be  in  a  better  situation  because 
he  has  elected.  He  agreed  to  elect  according  to  the  determination  of  a  certain  chance. 
If  a  person,  who  has  a  right  to  elect,  selects  according  to  a  decision  by  lot,  there  is  an 
election  ;  he  takes  his  portion  according  to  a  certain  system  of  decision  which  he  has 
assented  to.  The  question,  then,  whether  the  younger  son  is  entitled  to  the  close 
which  it  was  thus  determined  he  should  take,  must  be  answered  in  the  affirmative'. 

Martin,  B.  I  am  of  the  same  opinion.  The  words  of  the  will  are,  "  From  and 
after  the  death  of  my  wife  I  give  to  John  and  his  heirs  one  freehold  close  of  land 
situate  in  Ridgway  Field,  and  from  and  after  the  death  of  my  wife  I  give  to  George 
one  freehold  close  of  land  in  Ridgway  Field."  The  testator  has  in  clear  terms  said, 
I  devise  to  John  Duckmanton  and  his  heirs  one  freehold  close  of  land.  He  had  two 
such  closes.  If  he  had  -said,  I  give  one  close  to  John  and  his  heirs,  it  is  admitted 
that  the  devise  would  have  been  good.  So,  if  he  had  said,  I  give  one  close  to  John 
and  the  other  to  George,  it  is  admitted  that  the  devise  would  have  been  good.  Does 
the  testator  by  his  will  say,  I  wish  John  to  have  one  field  and  George  the  other  1 
Surely  it  is  no  strained  construction  to  say  that  it  means,  I  wish  John  to  have  one 
close  and  the  other  close  to  go  to  George.  On  the  point  of  election  I  have  some  doubt. 
But  it  does  not  arise  upon  this  rule.  My  idea  of  election  is  that  it  is  exercising  a 
choice,  not  trusting  to  chance. 

Watson,  B.  I  have  had  some  doubts  ;  they  have  been  entirely  removed.  The 
rule  is  to  enter  the  verdict  on  the  ground  that  the  devise  is  void  for  uncertainty. 
By  his  will  [224]  the  testator  devised  one  close  to  the  plaintiff';  he  also  devised  one 
to  the  defendant,  who  was  his  heir  at  law.  If  the  devise  had  been  simply,  "  I  have 
two  closes,  and  give  one  to  John,"  there  is  direct  authority  that  the  devisee,  as  against 
the  heir  at  law,  would  have  a  right  of  election  :  Martyn's  case.  This  is  not  precisely 
in  point,  because  he  goes  on  to  devise  a  close  to  George.  It  is  clear  that  he  intended 
both  to  pass  by  his  will.  It  is  said  that  this  construction  is  at  variance  with  the  case 
of  Richardson  v.  Watson  (4  B.  Si,  Adol.  787).  That  is  not  so.  There  it  was  proved 
that  there  were  two  closes  answering  the  description  in  the  will,  and  it  was  uncertain 
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what  passed.  The  word  "close "means  one  close,  and  there  was  nothing  to  shew 
upon  what  the  gift  was  to  operate.  But  here  both  closes  were  in  Ridgway  Field, 
and  on  the  face  of  the  will  the  testator  devises  both.  Why  should  there  not  be  an 
election  here  ?  The  uncertainty  is,  who  is  to  make  the  election.  It  may  be  the  person 
first  named  in  the  will,  who  takes  both  by  devise  and  as  heir  at  law.  We  are  not 
embarrassed  by  the  mode  in  which  the  election  took  place.  The  present  rule  was 
not  moved  on  that  ground.  There  is  enough  to  shew  that  there  was  an  election.  In 
the  lifetime  of  their  mother,  the  tenant  for  life,  the  parties  met  and  tossed  for  the 
choice.  What  is  this  if  not  an  election  ?  The  heir  might  well  say,  "I  take  this;" 
or  allow  his  brother  to  choose,  and  say,  "  I  take  the  other  :  "  or  toss  up  and  say,  "  If 
my  brother  wins  the  toss  he  takes  his  choice,  and  the  other  close  is  my  election." 
Rule  discharged. 

[225]  G.  Noble  and  J.  A.  Noble  v.  The  National  Discount  Company. 
Jan.  19,  1860. — W.  being  indebted  to  the  plaintiffs  and  unable  to  pay  them, 
agreed  with  the  defendants  that  they  should  discount  bills  to  be  drawn  by  W. 
and  accepted  by  the  plaintiffs  for  25001.  The  plaintiffs  handed  the  acceptances 
to  the  defendants.  The  defendants'  manager  asked  the  plaintiffs  when  they 
required  the  money.  The  plaintiffs  said  they  did  not  want  the  money  until  the 
next  day  but  afterwards  said  they  would  take  20001.  that  evening.  The  manager 
said  he  would  not  hand  the  check  for  that  amount  to  the  plaintiffs  but  would 
give  it  to  W.'s  clerk,  and  that  he  should  require  W.'s  order  for  payment  of  the 
balance.  W.'s  clerk  got  the  check  for  20001.,  and  handed  it  to  the  plaintiffs, 
and  the  plaintiffs,  on  the  same  evening,  handed  to  the  defendants  an  order  by 
W.  for  payment  of  the  balance  to  the  plaintiffs.  Held,  that  it  was  a  question 
for  the  jury  whether  from  the  time  of  lodging  the  order  the  defendants  held  the 
money  for  the  plaintiffs  and  not  for  W. 

[S.  C.  29  L.  J.  Ex.  210.] 

Declaration  for  money  had  and  received,  money  lent,  and  on  accounts  stated. 

Plea.     Never  indebted. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings  in  London  after  Michaelmas  Term, 
it  appeared  that  certain  persons,  named  Wienholt,  Wehner  and  Company,  being 
indebted  to  the  plaintiffs  on  certain  bills  of  exchange  which  they  were  unable  to  pay, 
an  arrangement  was  made  by  Wienholt  and  Co.  with  the  defendants  that  the  defendants 
should  discount  two  bills  drawn  by  Wienholt  and  Co.  on  the  plaintiffs  for  10001,  and 
15001.  respectively;  the  plaintiffs  delivering  over  to  the  defendants  certain  warrants 
for  jute  which  had  been  deposited  as  a  security  to  the  plaintiffs  by  Wienholt  and  Co. 
In  pursuance  of  this  arrangement  the  plaintiff  J.  A.  Noble,  on  the  lOth  of  December, 
went  to  the  office  of  the  defendants,  handed  them  two  bills  accepted  by  the  plaintiffs 
in  pursuance  of  the  above  mentioned  arrangement,  indorsed  the  warrants  for  the  jute 
and  delivered  them  to  Webber,  one  of  the  managers  of  the  defendants'  business. 
Webber  then  said,  that  before  paying  to  the  plaintiffs  the  monies  to  be  advanced  on 
the  bills,  he  should  require  a  letter  from  Wienholt  and  Co.  in  the  usual  form.  Accord- 
ingly a  deposit  paper,  in  the  usual  form,  signed  by  Wienholt  and  Company,  was 
afterwards  handed  to  the  defendants.  Webber  asked  Noble  whether  the  plaintiffs 
required  [226]  the  money  that  afternoon  or  not.  Noble  at  first  said  that  he  did  not : 
he  did  not  want  to  pay  the  money  away  until  the  next  day,  but  afterwards  said  he 
would  take  20001.,  for  which  amount  Webber  ordered  a  check  to  be  drawn.  Webber 
then  said,  "  I  cannot  give  you  the  check,  but  I  will  give  it  to  Wienholt's  clerk.  I  shall 
require  their  order  for  the  payment  of  the  balance."  Wienholt's  clerk  got  the  check 
and  handed  it  to  the  plaintiffs.  Noble  obtained  from  Wienholt  and  Co.  an  order  for 
the  payment  of  the  balance,  which  he  delivered  to  the  defendants'  manager,  and  asked 
if  that  was  all  the  defendants  wanted.     The  order  was  in  this  form : — 

"Please  pay  Messrs.  the  balance  of  bills  for  10001.  and  15001.  discounted 

this  day.  "  WiENHOLT,  Wehner  &  Co, 

"London,  11th  Dec.  1858." 

The  manager  said  it  was  correct.     On  the  following  morning  the  plaintiffs  demanded 
the  balance,  but  Messrs.  Wienholt,  Wehner  and  Co.  having  in  the  mean  time  stopped 
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payment,  and  the  defendants  having  in  their  hands  a  large  amount  of  bills  which  they 
had  discounted  for  Wienholt  and  Co.,  refused  to  pay  the  balance  to  the  plaintiff. 
The  plaintiffs  took  up  the  bills  at  maturity  and  received  back  the  warrants. 

The  learned  Judge  told  the  jury  that  although  the  original  transaction  was  between 
Wienholt  and  Co.  and  the  defendants,  yet  if  the  parties  agreed  that  the  defendants 
should  hold  the  balance  for  the  plaintiffs  and  not  for  Wienholt  and  Co.,  the  plaintiffs 
might  maintain  the  action.  If  from  the  time  of  lodging  the  order  the  defendants  held 
the  money  for  the  plaintiffs,  and  not  for  Wienholt  and  Co.,  the  defendants  were  liable. 
If  they  held  it  for  Wienholt  and  Co.  they  were  not  liable.  The  jury  found  a  verdict  for 
the  plaintiffs.  Leave  was  reserved  to  the  defendants  to  move  to  enter  a  [227]  verdict 
for  them,  if  the  Court  should  be  of  opinion  that  there  was  no  evidence  to  go  to 
the  jury. 

Montague  Smith  now  moved  accordingly.  There  was  no  evidence  to  charge  the 
defendants  in  an  action  for  money  had  and  received  to  the  use  of  the  plaintiffs.  The 
contract  was  between  the  defendants  and  Wienholt  and  Co.,  and  the  right  to  the  money 
agreed  to  be  advanced  to  them  on  the  bills,  being  a  chose  in  action,  was  not  assignable. 
There  was  no  fresh  agreement  between  the  three  parties  by  which  that  money  became 
payable  to  the  plaintiffs.  [Bramwell,  B.  The  question  came  to  this  :  did  the  plaintiffs, 
when  they  called  with  the  order,  leave  it  and  the  money  with  the  defendants  till  the 
next  morning  on  the  terms  that  the  defendants  should  hold  the  money  on  account  of 
the  plaintiffs  and  not  of  Wienholt  and  Co. "?  It  struck  me  at  first  that  there  was  no 
case,  upon  the  mere  presentation  of  an  order  by  Wienholt  and  Co ;  but  when  it 
appeared  that  the  money  was  presently  due,  and  that  the  plaintiffs  had  agreed  to  allow 
it  to  remain  in  the  hands  of  the  defendants  till  the  next  morning,  surely  there  was 
evidence  of  an  agreement  by  the  defendants  to  hold  it  to  the  use  of  the  plaintiffs.] 
Liverddge  v.  Broadbent  (4  H.  &  N.  603)  is  an  authority  in  favour  of  the  defendant. 
[Martin,  B.,  referred  to  Lilly  v.  Hays  (5  A.  &  E.  .548).] 

Pollock,  C.  B.  There  will  be  no  rule.  It  is  clear  that  there  was  evidence  of  the 
defendants'  liability ;  and  the  matter  was  left  to  the  jury  who  found  for  the  plaintiffs. 
Indeed  I  think  we  should  have  been  bound  to  set  aside  the  verdict  if  it  had  been  the 
other  way.  Having  presented  the  order,  the  plaintiffs  instead  of  receiving  the  money 
said  they  would  call  another  time.  The  defendants'  assent  amounts  to  saying  "  call 
again  and  we  will  pay  you."  After  that,  they  [228]  were  bound  to  retain  in  their 
hands  so  much  money  as  the  order  dealt  with,  for  the  use  of  the  plaintiffs. 

Martin,  B.  I  am  of  the  same  opinion.  The  present  case  appears  to  me  to  be 
decided  by  the  authority  of  Lilly  v.  Hays  (5  A.  &  E.  548)  and  Walker  v.  Roslron 
(9  M.  &  W.  411).  In  Liversidge  v.  Broadbent  (4  H,  &  N.  603)  we  were  all  anxious 
to  decide  the  case  in  favour  of  the  plaintiffs,  but  it  did  not  reach  the  line. 

Bramwell,  B.  I  concur  with  the  rest  of  the  Court.  There  is  no  doubt  as  to  the 
law,  that  if  one  person  is  indebted  to  another  he  cannot  become  under  an  obligation 
to  a  third  party  without  the  agreement  of  all  three.  The  defendants  being  indebted 
to  Wienholt  and  Co.,  with  the  assent  of  all  parties,  agreed  to  pay  the  plaintiffs.  In 
cases  like  the  present,  it  is  necessary  to  shew  that  there  was  a  fresh  arrangement 
between  the  three  parties,  for  without  it  there  is  simply  an  equitable  assignment  of 
the  debt.  AVas  there  any  evidence  of  such  arrangement  1  I  thought  at  first  not,  and 
that  the  reason  why  the  money  was  not  paid  was  that  the  plaintiffs  had  no  right  to 
do  more  than  call  on  the  defendants  to  receive  the  order  and  get  the  money  the  next 
day.  But  in  truth  the  money  was  payable  on  the  day  in  which  the  order  was  lodged, 
and  the  plaintiff,  who  was  entitled  to  receive  it,  left  it  with  the  defendants.  The 
question  was  one  for  the  jury.  They  might  have  come  to  the  conclusion  that  the 
evidence  shewed  nothing  more  than  lodging  an  order  to  pay,  but  they  have  not  done  so. 

Eule  refused. 

[229]  Lucy  v.  Mouflet.  Jan.  28,  I860.— The  plaintiff  sold  a  hogshead  of  cider 
to  the  defendant,  by  sample,  as  good  draught  cider.  After  the  arrival  of  the 
cask,  the  defendant  on  the  28th  of  May  wrote  to  the  plaintiff,  "  The  cider  differs 
from  the  sample,  and  the  little  I  have  sold  has  been  complained  of  in  every 
instance;  should  this  continue  I  shall  be  obliged  to  return  it."  The  plaintiff  did 
not  answer  this  letter  till  the  24th  of  June.  The  defendant  in  trying  to  sell 
it  used  20  gallons,  but  finding  it  unserviceable  refused  to  pay  for  the  rest,  which 
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he  returned  to  the  plaintiff.  It  was  found  as  a  fact  that  the  20  gallons  were 
more  than  sufficient  to  enable  the  defendant  to  test  the  quality  of  the  bulk.  Held, 
that  the  omission  of  the  defendant  to  answer  the  letter  of  the  28th  of  May  was 
evidence  from  which  a  jury  might  presume  that  the  plaintiff  acquiesced  in  the 
further  trial  of  the  cider,  and  that  the  defendant  had  not  so  accepted  the  bulk 
as  to  be  bound  to  pay  for  the  whole. 

[S.  C.  29  L.  J.  Ex.  110.     Approved,  Grimoldhy  v.  Wells,  1860,  L.  R.  10  C.  P.  394.] 

Debt  for  goods  sold  and  on  an  account  stated.  Pleas,  except  as  to  11. :  never 
indebted,  and  as  to  that  sum  payment  into  Court. 

The  cause  was  tried  before  the  judge  of  the  County  Court  of  Gloucestershire  by 
order  of  a  judge,  made  in  pursuance  of  the  26th  section  of  the  19  &  20  Vict.  c.  108. 

At  the  trial,  the  plaintiff,  a  cider  merchant  in  Herefordshire,  proved  that  in  April, 
1859,  he  agreed  to  sell  to  the  defendant,  who  was  a  victualler  residing  in  Newgate 
Street,  London,  a  hogshead  of  eider,  by  sample,  as  good  draught  cider  at  Is.  per 
gallon.  About  three  weeks  after  the  cider  was  sent,  the  plaintiff  received  the  following 
letter  from  the  defendant : — 

"London,  May  28,  1859. 

"  Sir, — I  think  it  best  to  inform  you  that  I  have  this  day  tapped  the  hogshead  of 
cider  I  bought  of  you,  and  find  it  quite  a  different  article  to  the  sample  you  shewed 
to  me.  It  is  quite  flat  and  I  fear  perfectly  unsaleable.  The  little  I  have  sold  as  yet 
has  been  complained  of  in  every  case,  and  should  this  continue  I  shall  be  obliged  to 
return  it  to  you. 

"The  charges  for  carriage,  amounting  to  15s.  5d.,  I  have  of  course  debited  to  your 
account  with  us,  as  it  is  the  usual  thing  for  all  goods  to  be  delivered  free  of  charge. — 
Yours  obediently,  "  C.  Mouflet." 

The  plaintiff  did  not  answer  this  letter.     The  defendant  again  wrote  : — 

[230]  "Newgate  Street,  21st  June,  1859. 

"Sir, — I  wrote  to  you  on  the  20th  of  May  last  complaining  of  the  cider;  it  is  such 
stuff  that  I  cannot  do  any  thing  with  it.  I  am  losing  my  trade  with  it.  How  that 
large  cask  is  to  be  got  out  of  the  cellar  I  do  not  know.  Perhaps  you  will  inform  me 
by  peturn  of  post  if  j^ou  will  send,  or  if  you  are  in  the  way  come  and  taste  it  yourself, 
as  I  must  have  some  from  some  other  place. — Yours  obediently, 

"Messrs.  W.  F.  Lucy  &  Co.  "C.  Mouflet." 

On  the  24th  of  June  the  plaintiff  wrote  to  say  that  the  cider  was  the  "same  as 
the  sample  and  sent  off  in  good  condition,"  and  requesting  payment.  The  defendant 
on  the  28th  of  June  wrote  to  the  plaintiff  as  follows  : — 

"Sir, — In  reply  to  yours  of  the  24th,  I  beg  to  say  that  the  cider  is  not  according 
to  sample  and  I  cannot  do  any  thing  with  it ;  it  is  here  for  you  to  take  away,  and  I 
am  willing  to  pay  you  for  what  I  have  wasted  in  trying  to  sell  it,  but  my  customers 
would  not  drink  it,"  &c. 

The  plaintiff  did  not  reply  to  this  letter,  and  on  the  8th  of  July  the  defendant 
returned  the  cask  by  the  Great  Western  Railway  to  the  plaintiff,  who  refused  to 
receive  it.  At  that  time  al)out  20  gallons  had  been  consumed.  There  was  evidence 
that  cider  would  be  liable  to  injury  by  a  journey  in  hot  weather.  The  judge  found 
that  the  cider  which  was  sent  from  Herefordshire  was  good  draught  cider — in  all 
probability  equal  to  sample ;  but  the  cider  which  arrived  in  London  was  flat  and  bad ; 
and,  considering  that  the  cider  might  have  altered  between  Ledbury  and  London,  he 
found  that  by  the  contract  the  cider  was  to  be  delivered  to  the  defendant  in  London. 
He  also  found  that  the  11.  paid  into  Court  was  more  than  the  value  of  the  20  gallons 
used  by  the  defendant  in  endeavouring  to  sell  it  to  his  customers :  that  the  20  gallons 
of  cider  were  more  than  [231]  sufficient  to  enable  the  defendant  to  test  the  bulk  with 
reference  to  the  sample,  and  more  than  enough  to  test  the  quality  of  the  bulk ;  and 
he  thought  that  but  for  the  letter  of  the  28th  of  May  the  defendant  so  accepted  the 
bulk  as  to  make  himself  responsible  for  the  price.     But  he  also  thought,  though  not 
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without  doubt  and  hesitation,  that  the  plaintiff,  by  his  neglect  to  answer  the  letter  of 
the  28th  of  May,  so  acquiesced  in  the  defendant's  keeping  and  attempting  to  sell  the 
bulk  as  to  prevent  his  so  keeping  it  and  attempting  to  sell  it,  (and  for  that  purpose 
drawing  a  considerable  portion  of  it),  being  regarded  as  an  acceptance  of  it  so  as  to 
enable  the  plaintiff  to  maintain  the  action.  He  therefore  found  for  the  defendant, 
but  gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  41.  10s.,  the  contract 
price  of  the  cider,  less  11.  paid  into  Court. 

Phipson,  in  this  term,  having  obtained  a  rule  nisi  accordingly, 

Doyle  now  shewed  cause.  The  doubt  in  the  mind  of  the  County  Court  judge 
appears  to  have  been,  whether  the  defendant  had  not  taken  such  a  quantity  of  the 
cider  as  to  transfer  the  whole  into  his  possession.  But  by  the  letter  of  the  28th 
May  the  defendant,  after  giving  notice  to  the  plaintiff  that  the  cider  was  not  according 
to  sample,  says  he  must  return  it  if  on  further  trial  it  should  be  complained  of.  The 
plaintiff,  by  not  answering  this  letter,  must  be  taken  to  have  acquiesced  in  this  pro- 
posal. [Martin,  B.  It  is  clear  that  we  cannot  order  a  verdict  to  be  entered  for  the 
contract  price  of  the  cider.]  Under  these  circumstances,  even  if  the  defendant  used 
more  cider  than  was  necessary  in  trying  to  sell  it,  that  does  not  amount  to  an  accept- 
ance of  the  bulk.(tt)  [Bramwell,  B.  [232]  If  a  wine  merchant  sends  a  customer  a 
pipe  of  wine  without  orders,  and  the  customer  takes  out  twenty  gallons,  must  he  not 
keep  the  whole  *?  So,  if  the  jury  find  that  a  person,  to  whom,  in  pursuance  of  an 
order,  goods  are  sent,  consumes  more  than  is  necessary  to  ascertain  if  they  accord 
with  the  sample,  must  he  not  keep  the  whole  1  Can  he  set  up  that  he  is  a  wrongdoer  1 
Pollock,  C.  B.  Surely  the  plaintiff's  silence  from  the  28th  of  May  till  the  24th  of 
June  amounted  to  an  acquiescence  in  the  course  pursued  by  the  defendant,  viz.  that  he 
should  go  on  and  try  whether  the  cider  continued  unsaleable.  If  a  person  sends  goods 
to  another  without  orders,  and  writes  a  letter  on  the  subject  to  which  he  gets  no  answer, 
probably  no  inference  could  be  drawn  from  the  silence  of  the  other  party.  But  it  is 
different  when  parties  are  dealing  with  each  other.  The  question  is  rather  one  of 
fact  than  of  law.  The  plaintiff  might  have  said,  "  I  will  not  have  experiments  made 
at  my  risk ; "  but,  as  he  sends  no  answer,  it  is  a  question  of  fact  whether,  as  between 
men  of  business,  the  not  answering  such  a  letter  does  not  amount  to  acquiescence.] 

Phipson,  in  support  of  the  rule.  Unless  there  is  an  express  agreement  to  that 
effect,  the  vendee  of  goods,  who  has  used  or  sold  a  portion  of  them,  cannot  repudiate 
the  contract  and  recover  back  the  price:  Harnm'  v.  Groves  (15  C.  B.  667).  Here  the 
County  Court  judge  finds  that,  but  for  the  letter,  there  was  an  acceptance.  .The 
plaintiff  was  not  bound  to  answer  the  letter.  [Bramwell,  B.  If  the  defendant  had 
written,  "  I  shall  put  the  cider  up  for  sale,"  the  plaintiff  would  not  have  been  bound 
to  notice  that.  Pollock,  C.  B.  The  acquiescence  to  be  presumed  from  a  person's  failure 
to  answer  a  letter  must  depend  upon  the  circumstances  of  the  case.  A  man  is  not 
bound  to  answer  an  unreasonable  letter.] 

[233]  Pollock,  C.  B.  The  County  Court  judge,  in  substance,  says,  "  I  find  a 
verdict  for  the  defendant;  but  I  wish  to  state  the  facts  in  order  that,  if  wrong,  I 
may  be  corrected."  Now  though  it  is  true  that  if  a  stranger  were  to  write  and  say 
to  a  person,  "  If  I  do  not  hear  I  will  send  goods,"  the  omission  to  reply  would  be  no 
evidence  of  a  contract,  yet  it  is  different  where  two  persons  are  actually  engaged  in 
dealing  or  under  contract  with  each  other.  Then,  if  a  proposal  is  made  to  which 
assent  might  be  reasonably  expected  amongst  men  of  business,  and  no  answer  is  sent 
to  it,  acquiescence  may  be  presumed.  Here  the  learned  judge,  acting  as  a  jury,  has 
found  that  there  was  acquiescence,  and  I  see  no  reason  for  disturbing  the  verdict  for 
the  defendant. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  that  a  jury,  properly  directed, 
ought  to  have  found  a  verdict  for  the  defendant.  The  cider  was  sold  with  a  warranty. 
The  article  supplied  did  not  answer  the  description  by  which  it  was  sold,  and  the 
defendant  had  a  right  to  reject  it,  or  to  keep  it  and  claim  a  reduction  of  price.  The 
cider  was  contained  in  a  large  cask  which  was  sent  to  London  from  Herefordshire. 
It  would  have  been  unreasonable  to  send  it  back  to  the  country.  It  is  the  duty  of  a 
vendor,  who  has  notice  sent  to  him  by  his  customer  that  an  article  is  not  in  accordance 
with  a  warranty,  to  take  it  away  or  come  to  some  arrangement  with  the  purchaser. 

(a)  Elliott  v.  Thomas,  3  M.  &  W.  170,  Ciirtis  v.  Pugh,  10  Q.  B.  Ill,  and  Sayers  v. 
The  Birmingham  Alkali  Company,  27  L.  J.  Exch.  294,  were  referred  to. 
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Here,  though  the  vendee  used  more  cider  than  was  necessary  to  test  its  quality,  I 
think  the  right  conclusion  is  that  the  defendant  was  not  bound  to  take  and  pay  for 
the  whole,  the  plaintiff  having  assented  to  his  proposal  that  he  should  endeavour  to 
make  something  of  it. 

Bramwell,  B.  I  think  that  a  vendee  is  not  bound  to  [234]  return  goods  sent 
to  him  which  are  not  according  to  warranty.  But  he  is  not  in  general  at  liberty  to 
take  more  than  a  reasonable  quantity  for  the  purpose  of  trying  them.  The  question 
is,  whether  there  is  anything  in  this  particular  case  to  shew  that  the  defendant  had 
a  right  to  do  so.  I  concur  in  the  doubt  of  the  County  Court  judge ;  but,  on  the  whole, 
I  think  that  the  construction  of  the  letter  was  for  a  jury,  and  that  the  judge  was  right 
in  finding  as  he  did  that  the  circumstances  authorized  the  defendant  to  make  a  further 
trial  of  the  cider. 

Channell,  B.  I  also  think  that  the  rule  must  be  discharged.  The  question  is, 
whether  the  defendant  was  bound  to  pay  the  amount  of  the  price  contracted  for.  The 
cider  was  not  of  the  same  quality  which  the  plaintiff  contracted  to  supply.  The 
defendant  writes  to  the  plaintiff  on  the  subject,  proposing  to  make  a  further  trial  of 
the  cider ;  the  plaintiff  sends  no  answer.  I  think  that  there  was  evidence  which  a 
Judge  would  have  been  warranted  in  leaving  it  to  a  jury  to  say  whether  the  plaintiff 
acquiesced  in  the  proposal  of  the  defendant,  and  that  the  County  Court  judge  came 
to  the  right  conclusion  on  the  facts. 

Rule  discharged. 

[235]  Watts  v.  Shuttleworth.  Jan.  31,  1860.  —In  equity  upon  a  contract  of  surety- 
ship, if  the  person  guaranteed  does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights,  or  if  he  omits  to  do  any  act  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to  the  surety,  the  surety  will  be  discharged. — By  articles 
of  agreement  H.  agreed  with  W.  (the  plaintiff)  to  complete  certain  fittings  for  a 
warehouse  for  34501.,  to  be  paid  by  instalments  during  the  progress  of  the  work. 
The  contract  contained  a  stipulation,  "  That  W.  (the  plaintiff)  shall  and  may  insure 
the  fittings  from  risk  by  fire  at  such  time  and  for  such  amount  as  the  architects 
may  consider  necessary,  and  deduct  the  costs  of  such  insurance  for  the  time  dur- 
ing which  the  works  are  unfinished  from  the  amount  of  the  contract."  By  agree- 
ment, reciting  in  part  the  contract,  the  defendant  agreed  with  the  plaintiff  to 
guarantee  the  due  performance  of  the  works  by  H.  The  agreement  was  to  be 
signed,  and  was  in  fact  signed,  at  the  office  of  the  architects,  and  the  defendant 
stated  that  a  clerk  of  the  architects  told  him  that  he  incurred  no  risk  in  conse- 
quence of  the  stipulation  as  to  the  insurance,  and  that  therefore  he  signed  the 
guarantee.  The  plaintiffs  advanced  18001.  to  H.  during  the  progress  of  the  work, 
after  which  the  fittings  to  the  value  of  23001.,  while  still  unfinished,  were  destroyed 
by  accidental  fire  in  the  workshop  of  H.  The  plaintiff  had  not  insured  the  fittings. 
H.  became  insolvent  and  never  repaid  the  18001.  or  any  part  of  it.  The  plaintiff 
was  compelled  to  pay  a  sum  greater  by  3401.  than  the  original  contract  price  to 
another  person  to  complete  the  work  contracted  for. — Held,  first,  that  the  plaintiff 
ought  to  have  insured  the  fittings,  and  having  omitted  to  do  that  which  his  duty 
towards  the  defendant  required  him  to  do,  and  which,  if  he  had  done,  the  defen- 
dant would  have  been  relieved  to  the  extent  of  the  insurance,  the  defendant  was 
discharged. — Semble,  that  the  statement  of  the  architects'  clerk  to  the  defendant 
upon  signing  the  agreement  was  admissible  in  evidence. — Held,  however,  secondly, 
that  the  right  of  the  surety  to  the  benefit  of  the  insurance  existed  whether  he 
knew  of  the  stipulation  to  insure  or  not. 

[S.  C.  29  L.  J.  Ex.  229 :  affirmed  7  H.  &  N.  353.] 

The  declaration  stated,  that  on  &c.,  and  before  the  making  by  the  defendant  of 
the  guarantee  hereinafter  mentioned,  the  plaintiff,  at  the  request  of  the  defendant,  and 
in  the  terms  agreed  and  assented  to  by  the  defendant,  of  the  defendant  guaranteeing 
the  plaintiff  as  hereinafter  mentioned,  entered  into  a  certain  agreement,  viz.,  an  agree- 
ment made  between  one  G.  Harrap  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
whereby  G.  Harrap  did  agree  with  the  plaintiff,  that  in  consideration  of  the  sum  of 
34501.  to  be  paid  to  him,  he  would  execute  the  whole  of  the  fittings  required  for  the 
first  and  second  pair  floors  of  a  warehouse,  situate  in  Portland  Street,  Manchester,  for 
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the  plaintiff,  and  would  complete  the  same  on  or  before  the  29th  September,  1857, 
according  to  the  drawings  and  specifications  prepared  by  one  H.  Travis  and  one 
W.  Mangnall  of  Manchester,  architects,  and  signed  by  G.  Harrap ;  the  fittings  to  be 
done  in  a  good  and  workmanlike  manner,  [236]  to  the  satisfaction  of  the  said 
architects,  with  materials  of  the  best  qualities  and  descriptions.  And  the  plaintiff 
thereby  agreed  with  G.  Harrap  that  the  plaintiff  would  pay  or  cause  to  be  paid  to 
G.  Harrap  the  said  sum  of  34501.  in  manner  following,  that  is  to  say,  the  sum  of  18001. 
in  instalments  of  not  less  than  201.  per  cent,  on  amount  of  contract  during  the  period 
of  making  the  said  fittings,  between  the  date  of  the  said  agreement  and  the  15th 
August  then  next ;  a  payment  of  6001.  between  the  delivery  of  the  fittings  and  their 
completion  on  the  29th  September  then  next;  a  further  payment  of  8001.  within  one 
month  after  the  architects  should  have  certified  that  the  whole  of  the  said  fittings 
had  been  completed ;  and  the  balance  of  2501.  at  the  expiration  of  six  months  from 
the  date  of  the  last  certificate,  and  on  producing  a  certificate  that  the  whole  of  the 
fixtures  were  complete  and  perfect  to  the  satisfaction  of  the  architects,  and  that  all 
conditions  of  the  said  agreement  had  been  fulfilled.  And  thereupon,  afterwards,  on 
&c.,  by  a  certain  guarantee  in  writing  made  and  signed  by  the  defendant,  reciting 
that  G.  Harrap  had  contracted  and  agreed  with  the  plaintiff  to  do,  perform  and  com- 
plete the  whole  of  the  fittings  for  the  first  and  second  floors  required  to  the  said 
warehouse  within  the  period  limited,  by  and  according  to  the  said  first  mentioned  agree- 
ment and  conditions,  drawings  and  specification  prepared  by  the  said  H.  Travis  and 
W.  Mangnall  of  Manchester  aforesaid,  and  signed  by  G.  Harrap  and  the  plaintiff,  at 
or  for  the  price  or  sum  of  34501.,  he,  the  defendant,  in  consideration  of  the  plaintiff 
having  so  as  aforesaid,  at  the  defendant's  request  and  on  the  said  terms,  made  and 
entered  into  the  said  first  mentioned  agreement  with  G.  Harrap,  did  thereby  guarantee 
to  the  plaintiff  the  due  performance  by  G.  Harrap  of  his  said  contract  in  accordance 
in  all  respects  with  the  said  first  mentioned  agreement  and  conditions,  drawings  and 
specifi-[237]-cation  aforesaid,  in  a  good,  substantial  and  workmanlike  manner,  and  to 
the  satisfaction  of  the  plaintiff  and  the  said  H.  Travis  and  W.  Mangnall,  in  the  sum 
of  40001. ;  and  that  if  G.  Harrap  should  neglect  or  omit  to  complete  the  said  fittings 
in  accordance  with  the  said  first  mentioned  agreement  and  conditions,  drawings  and 
specification  to  the  entire  satisfaction  of  the  plaintiff  and  the  said  H.  Travis  and 
W.  Mangnall,  or  the  architect  for  the  time  being,  then  the  plaintiff  should  be  at  liberty 
to  recover  from  the  defendant  the  said  sum  of  34501.,  or  such  portion  thereof  as  should 
be  required  to  complete  the  works  contracted  for.  The  declaration  then  averred  per- 
formance of  each  of  the  conditions  precedent :  also  that  all  things  had  happened  to 
entitle  the  plaintiff  to  a  performance  by  G.  Harrap  of  his  agreement,  yet  he  had  not 
completed  the  fittings  in  accordance  therewith  ;  and  that  although  all  things  had  been 
done  and  happened  to  entitle  the  plaintiff  to  be  paid  by  the  defendant  the  said  sum 
of  34501.,  j^et  the  defendant  had  not  paid  the  same  or  part  thereof. 

Plea  (inter  alia)  on  equitable  grounds.  That  the  defendant  was  caused  and 
induced  to  guarantee  and  promise  as  alleged,  through  and  by  reason  of  the  plaintiff 
agreeing  with  the  defendant  that  the  said  fittings  should  be  by  him,  the  plaintiff, 
insured  from  risk  or  loss  by  fire,  and  be  stored  and  deposited  in  a  manner  then  agreed 
upon  until  the  said  warehouse  was  ready,  and  that,  he,  the  plaintiff,  would  deduct 
the  amount  to  be  paid  for  such  insurance  from  the  amount  to  be  paid  to  the 
said  G.  Harrap  for  the  said  fittings :  that  it  was  material  and  important  to 
the  defendant  that  the  said  agreement  should  be  observed  and  performed  by  the 
plaintiff,  and  the  defendant's  risk  under  the  alleged  guarantee  was  materially 
increased  and  affected  thereby,  and  would  have  been  much  less  by  the  per- 
formance and  observance  thereof :  and  that  but  for  the  plaintiff  so  [238]  agreeing, 
and  the  full  confidence  that  the  same  would  be  carried  out  and  performed  by  the 
plaintiff,  he,  the  defendant,  should  not  and  would  not  have  made  or  entered  into  the 
said  alleged  guarantee :  that  after  the  making  of  the  alleged  guarantee  and  before  any 
breach  thereof,  and  whilst  the  said  first  mentioned  agreement  was  in  force,  the  said 
G.  Harrap  did  in  pursuance  and  in  part  performance  thereof,  and  in  compliance  with 
and  according  to  the  terms  thereof,  make  divers  and  very  many  of  the  said  fittings  so 
by  him  agreed  to  be  made,  and  the  same  amounted  in  value  to  a  large  sum  of  money, 
to  wit  34501.,  and  were  stored  and  deposited  in  the  manner  so  agreed  upon  as  afore- 
said under  and  according  to  the  terms  of  the  said  agreement,  whereof  the  plaintiff 
before  the  fire  hereinafter  mentioned  had  notice,  and  could  and  might  and  ought  to 
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have  insured  the  same  fittings  so  stored  and  deposited  as  aforesaid  from  and  against 
risk,  accident  or  loss  by  fire,  to  wit,  for  the  amount  last  aforesaid  :  that  afterwards, 
and  whilst  the  said  agreement  in  the  declaration  mentioned  was  in  [force,  and  before 
any  breach  thereof  by  the  said  (x.  Harrap,  the  said  fittings  so  made  and  stored  as 
aforesaid,  without  the  default  or  consent  and  against  the  will  of  the  said  G.  Harrap 
and  the  defendant,  and  each  of  them,  were  burned  and  destroyed  by  an  accidental 
fire,  and  thereby  became  and  were  wholly  lost  and  destroyed  :  that  in  pursuance  and 
furtherance  of  the  said  agreement  so  made  as  aforesaid,  the  said  fittings  could,  should 
and  might,  and  ought  to  have  been  insured  from  fire  by  the  plaintiff  against  such  loss 
and  destruction,  to  wit,  for  the  amount  last  aforesaid  ;  but  the  plaintiff  wholly  failed 
and  neglected  to  so  insure  the  same,  and  the  same  were  not  insured  through  and  by 
reason  of  the  neglect  and  default  of  the  plaintiff  and  his,  the  plaintiff's,  agents  in  that 
behalf,  to  wit,  the  said  architects ;  whereby,  and  through  and  by  reason  of  the  said 
premises  and  not  other-[239]-wise,  the  said  Gr.  Harrap  was  hindered  and  prevented 
from  performing  and  observing  the  said  agreement  between  him  and  the  plaintiff"  and 
the  stipulations  therein  contained,  and  became  and  was  unable  to  perform  and  observe 
the  same,  and  neglected  and  failed  so  to  do :  that  the  said  matters  and  things  com- 
plained of  by  the  plaintiff  and  in  the  said  declaration  mentioned,  and  all  the  supposed 
causes  of  action  and  damages  to  the  plaintiff  (if  any)  in  the  said  declaration  mentioned, 
were  occasioned  and  arose  through  and  by  reason  of  the  plaintiff's  own  acts,  neglects 
and  defaults,  and  through  and  by  reason  of  such  non-insurance,  and  not  otherwise ; 
and  the  defendant  by  reason  of  the  premises  has  wholly  lost  the  benefit  and  advantage 
which  should  and  ought  to  have  been  derived  and  derivable  from  such  insurance ; 
and  the  defendant's  risk  under  the  said  guarantee,  by  reason  of  the  premises  aforesaid, 
became  and  was  materially,  unduly |and  improperly  increased.     Demurrer  and  joinder. 

Keplication.  That  the  said  guarantee  and  promise  of  the  defendant  in  the 
declaration  mentioned  was  not  controlled  by  or  subject  to  any  such  agreement  as  in 
the  sixth  plea  is  alleged.     Issue  thereon. 

At  the  trial,  before  Hill,  J.,  at  the  Liverpool  Summer  Assizes,  1859,  the  following 
facts  appeared: — In  the  year  1857,  the  plaintiff,  a  merchant,  who  was  building  a 
warehouse  in  Portland  Street,  Manchester,  instructed  his  architects,  Messrs.  Travis 
and  Mangnall,  to  procure  tenders  for  the  completion  of  the  works  according  to  the 
drawings  and  specification.  One  Harrap,  a  joiner,  sent  in  a  tender  for  the  execution 
of  the  fittings  required  for  the  first  and  second  floors  of  the  warehouse  for  the  sum  of 
34501.  This  tender  was  accepted,  and  on  the  6th  of  February,  1857,  Harrap  and 
the  plaintiff  signed  the  agreement  mentioned  in  the  declaration.  This  agreement 
contained  the  following  stipulations  : — 

[240]  "Also  that  he,  the  said  Samuel  Watts,  shall  and  may  insure  the  fittings 
from  risk  or  accident  by  fire,  at  such  time  and  to  such  amount  as  the  architects  afore- 
said may  consider  necessary,  and  deduct  the  cost  of  such  insurance,  for  the  time 
during  which  the  works  are  unfinished,  from  the  amount  of  the  contract." 

"  Also  that  he,  the  said  George  Harrap,  shall  and  will  provide  to  the  satisfaction 
of  the  architects,  a  good,  dry,  well  heated  and  sufficient  store,  for  the  express  purpose, 
and  no  other,  of  the  reception  of  the  fittings  from  time  to  time  as  each  and  every  of 
them  are  completed,  and  until  they  can  be  received  at  the  said  warehouse." 

At  the  time  Harrap's  tender  was  accepted,  he  was  told  that  he  must  find  a  surety, 
and  he  procured  the  defendant.  There  was  evidence  (which  was  objected  to  by  the 
defendant's  counsel)  that  when  the  defendant  woit  to  the  office  of  the  plaintiff's 
architect  to  sign  the  guarantee  he  asked  if  there  was  any  risk,  and  the  clerk  told  him 
there  was  none,  as  the  plaintiff"  was  bound  to  insure,  and  they  would  always  have 
5001.  worth  more  work  done  than  money  paid.  The  defendant  then  said  that  upon 
those  conditions  he  would  sign.     The  guarantee  was  as  follows : — 

"  Whereas  Mr.  George  Harrap,  of  Hulme,  builder,  has  contracted  and  agreed  with 
Samuel  Watts  to  do,  perform  and  complete  the  whole  of  the  fittings  for  the  first  and 
second  floors  required  to  a  warehouse  in  Portland  Street,  Manchester,  within  the  period 
limited  by  and  according  to  a  certain  agreement  and  conditions,  drawings  and 
specification  prepared  by  Henry  Travis  and  William  Mangnall,  and  signed  by  the  said 
before  mentioned  parties,  and  according  to  such  further  drawings  as  may  be  prepared 
and  provided  by  the  said  Henry  Travis  and  William  Mangnall,  or  the  architect  or 
architects  for  the  time  being  from  time  to  time  during  the  progress  of  the  work,  at  or 
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for  the  price  [241]  or  sum  of  34501.  And  in  consideration  of  the  said  Samuel  Watts 
having  agreed  to  let  the  fittings  to  the  said  George  Harrap  for  the  said  sum  of 
34501.,  I,  Robert  Shuttleworth,  of  Prestwich,  in  the  county  of  Lancaster,  contractor, 
do  hereby,  for  myself,  my  heirs,  executors,  administrators  and  assigns,  guarantee  to 
the  said  Samuel  Watts  the  due  performance  of  the  said  contract  in  accordance  in  all 
respects  with  the  agreement,  conditions,  drawings  and  specification  aforesaid,  and 
such  further  drawings  as  may  from  time  to  time  be  provided  hereafter  by  the 
architects,  and  in  a  good  and  substantial  and  workmanlike  manner,  and  to  the  entii-e 
satisfaction  of  the  said  Samuel  Watts  and  the  said  Henry  Travis  and  William 
Mangnall,  or  the  architects  for  the  time  being,  in  the  sum  of  40001.  And  if  the  said 
George  Harrap  shall  neglect  to  or  omit  to  complete  the  said  fittings  in  accordance 
with  the  said  agreement,  conditions,  drawings  and  specification,  to  the  entire  satisfac- 
tion of  the  said  Samuel  Watts  and  the  said  Henry  Travis  and  William  Mangnall,  or 
the  architects  for  the  time  being,  then  the  said  Samuel  Watts  shall  be  at  liberty  to 
recover  from  me  the  said  sum  of  34501.,  or  such  portion  thereof  as  may  be  required 
to  complete  the  works  contracted  for.  As  witness  my  hand  this  9th  day  of  February, 
1857.  "  Robert  Shuttleworth." 

Harrap  proceeded  with  the  fittings,  which  were  from  time  to  time  seen  by  the 
architects.  At  the  end  of  July  they  were  about  two  thirds  completed,  and  the  plaintift' 
paid  to  Harrap  18001.  On  the  1st  August,  whilst  the  fittings  were  in  Harrap's  work- 
shop, they  were  destroyed  by  fire.     No  insurance  had  been  ettected. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff  for  21401.,  reserving  leave 
to  the  defendant  to  move  to  enter  the  verdict  for  him  :  the  Court  to  have  the  same 
power  of  amendment  as  a  Judge  at  Nisi  Prius,  and  also  [242]  power  to  draw  all  the 
inferences  of  fact  which  the  jury  should  have  found. 

Wilde,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
defendant,  on  the  ground  that  the  defendant  was  released  from  his  liability  by  the 
plaintiff  not  insuring  the  fittings. 

Manisty  and  Aspland  shewed  cause.(a)  The  guarantee  is  an  absolute  undertaking 
by  the  defendant  that  Harrap  Avill  perform  his  contract  with  the  plaiutifF.  There  was 
no  agreement  between  the  defendant  and  the  plaintiff  that  the  fittings  should  be 
insured  against  fire.  In  the  agreement  between  the  plaintiff'  and  Harrap,  the  plaintiff, 
for  his  own  protection,  reserved  to  himself  the  right  to  insure  the  fittings  and  deduct 
the  cost  from  the  amount  of  the  contract.  It  is  a  representation  only,  not  a  contract. 
A  misrepresentation  will  not  avoid  an  instrument  unless  it  is  made  as  to  something 
in  which  the  one  party  places  a  known  trust  and  confidence  in  the  other :  Story's 
Equity  Jurisprudence,  sect.  197.  [Martin,  B.  This  is  an  absolute  contract  that  the 
plaintiff  will  insure,  and  he  is  to  do  so  for  such  an  amount  as  shall  be  fixed  by  his 
architects.]  Assuming  this  to  be  a  contract,  the  breach  of  it  does  not  avoid  the 
defendant's  guarantee,  but  only  entitles  him  to  mainta.in  a  cross  action  :  Gordon  v.  Rae 
(8  E.  &  B.  1065).  [Martin,  B.  The  substance  of  the  plea  is  that  the  defendant 
entered  into  the  guarantee  upon  the  faith  that  the  plaintiff'  would  cany  out  the  agree- 
ment by  which  he  undertook  to  insure ;  and  because  the  plaintiflf  has  not  performed 
the  agreement  it  is  his  own  fault  that  the  loss  has  happened,  and  he  cannot  in  fairness 
call  on  the  defendant  for  compensation.]  The  contract  between  the  plaintiff  and 
Harrap  has  no  connec-[243j-tion  with  the  contract  between  the  defendant  and  the 
plaintiff".  The  defendant  has  undertaken  that  he  will  be  responsible  for  the  perform- 
ance b}'  Harrap  of  his  contract,  and  the  defendant  now  seeks  to  avoid  that  liability 
by  another  agreement  between  the  plaintiff'  and  Harrap.  But,  even  supposing  the 
defendant  could  avail  himself  of  it,  it  is  a  mere  agreement  to  insure  at  such  time  and 
to  such  amount  as  the  plaintiff's  architects  should  consider  necessary,  and  they  have 
never  intimated  that  any  insurance  was  necessary.  [Pollock,  C.  B.  In  a  case  of  this 
kind  the  words  "  shall  and  may  "  mean  "  must "  ;  that  is,  it  is  the  duty  of  the  party 
to  insure.]  Moreover,  the  plaintiff  was  not  bound  to  insure  whilst  the  fittings  were 
in  Harrap's  workshop,  but  only  if  he  placed  them  in  a  store.  They  also  argued  that 
the  statement  made  by  the  architects'  clerk  to  the  defendant,  at  the  time  he  signed 
the  guarantee,  was  not  admissible  in  evidence  :  on  this  point  they  cited  Lewis  v.  Jones 
(4  B.  &  C.  506). 

(a)  January  20  and  21.     Before  Pollock,  C.  B.,  Martin,  B.,  and  Watson,  B. 
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Wilde,  J.  J.  H.  Humphreys  and  Milward,  in  support  of  the  rule.     The  agreement 
as  to  insurance  meant  that  the  plaintiff  was  to  insure,  not  that  he  was  to  have  the 
mere  option  of  insuring  if  he  thought  fit.    The  plaintiff  agreed  with  Harrap  for  fittings 
to  be  prepared  by  the  latter ;  and  the  plaintiff  was  to  insure  the  fittings  when  made. 
The  agreement  to  insure  was  an  essential  part  of  the  bargain,  and  by  not  performing 
it  the  plaintiff  increased  the  liability  of  the  defendant,  who  was  Harrap's  surety.     It 
is  a  rule  that  if  a  person  guaranteed  Hoes  an  act  whereby  the  position  of  a  surety  is 
varied,  the  surety  is  discharged  :  Law  v.  'The  East  India  Company  (4  Vesey,  824).     In 
The  General  Steam  Navigation  Company  v.  Bolt  (6  C.  B.  N.  S.  550)  there  was  a  contract 
to  build  a  ship  for  a  sum  [244]  to  be  paid  by  certain  instalments  as  the  work  reached 
certain  stages.     The  defendant  became  surety  for  the  due  performance  of  the  contract 
on  the  part  of  the  contractor ;  the  plaintiffs  chose  to  pay  the  greater  portion  of  the 
last  two  instalments  before  the  contractor  had  completed  his  work :  it  was  held  that 
the  surety  was  discharged  by  this  anticipation  of  the  payments.     In  Calvert  v.  The 
London  Dock  Company  (2  Keen,  638)  a  contractor  undertook  to  perform  certain  works 
upon  the  terms  that  three  fourths  of  the  work  as  finished  should  be  paid  for  every 
two  months,  and  the  remaining  one  fourth  upon  the  completion  of  the  whole  work. 
Payments  exceeding  three  fourths  of  the  price  of  the  work  done  having,  without  the 
consent  of  the  sureties  for  the  due  performance  of  the  work,  been  made  to  the  con- 
tractor before  the  completion  of  the  contract,  it  was  held  that  such  sureties  M'ere 
released  from  the  contract.     A  surety  is  entitled  to  the  benefit  of  all  the  securities 
possessed  by  the  creditor.     Anything  done  or  omitted  by  the  party  guaranteed  to 
prejudice  the  position  of  the  surety  will  discharge  him  either  pro  tanto,  as  in  Capel  v. 
Butler  (2  Sim.  &  Stu.  457),  or  altogether.     Here,  if  the' surety  is  released  at  all,  he  is 
released  altogether,  because,  as  the  amount  of  the  insurance  should  have  been  23001., 
if  it  had  been  effected  it  would  have  completely  covered  the  plaintiff's  loss.     The 
insurance  would  have  afforded  a  great  protection  to  the  defendant.     If  the  whole 
value  of  the  fittings  had  been  insured  there  would  have  been  no  loss ;  if  a  part  only, 
the  plaintiff  would  have  been  bound  to  give  credit  for  the  money  received  by  him : 
Morland  v.  Isaac  (20  Beav.  389),     Whether  the  evidence  of  the  plaintiff's  clerk  is 
admissible  or  not  is  not  material.     In  Pearl  v.  Deacon  (d)  the  Master  of  the  [245]  Rolls, 
after  reviewing  all  the  cases  upon  the  subject,  held  that  a  surety  is  entitled  to  the 
benefit  of  all  securities  taken  by  the  creditor,  whether  he  has  notice  of  them  or  not. 
That  is  in  accordance  with  Mayhew  v.  Crickett  (2  Swanst.  185,  191),     The  provision 
as  to  insurance  is  an  absolute  agreement,  and  does  not  merely  give  a  discretion  as  to 
insuring,     [Watson,  B.     There  is  good  reason  for  giving  a  discretion  as  to  the  amount 
of  the  insurance,  because  Harrap  is  to  be  charged  with  the  premiums.     Pollock,  C.  B. 
In  public  statutes  the  words  "shall  and  may"  are  imperative.]     They  referred  to 
Macdougall  v.  Faterson  (11  C.  B.  755). 
Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  is  a  rule  obtained  by  the  defendant  to  enter  a  verdict  upon 
the  issue  joined  on  the  sixth  plea.  The  action  is  on  a  guarantee,  and  the  breach 
alleged  is  that  one  Harrap  had  not  completed  certain  fittings  in  accordance  with  an 
agreement  entered  into  by  him  with  the  plaintiff.  The  sixth  plea  is  an  equitable  one ; 
and  the  questions  which  have  been  argued  before  us  are,  first,  whether  there  is  a 
defence  to  the  action ;  and,  secondly,  whether  the  sixth  plea  was  proved,  that  is, 
whether  upon  the  evidence  the  verdict  on  the  issue  raised  by  the  sixth  plea  ought  to 
be  entered  for  the  defendant.  The  facts  proved  or  admitted  are  as  follows : — By 
articles  of  agreement,  dated  the  6th  of  February,  1857,  made  between  the  plaintiff 
and  Harrap,  the  latter  agreed,  in  consideration  of  34501.,  to  execute  the  fittings  of 
the  first  and  second  floors  of  a  warehouse  in  Manchester,  and  complete  the  same  on 
or  before  the  29th  of  September,  1857,  according  to  the  drawings  and  specifications 
prepared  by  Messrs.  Travis  and  Mangnall,  [246]  architects.  After  a  variety  of 
stipulations  relative  to  the  contract,  there  was  one  as  follows  : — "  That  the  said  Samuel 
Watts  (the  plaintiff)  shall  and  may  insure  the  fittings  from  risk  or  accident  by  fire  at 
such  time  and  to  such  amount  as  the  architects  aforesaid  may  consider  necessary,  and 
deduct  the  cost  of  such  insurance  for  the  time  during  which  the  works  are  unfinished 
from  the  amount  of  the  contract."     Also,  "  That  the  said  G.  Harrap  should  and  would 

(d)  24  Beav.  186,  aflBrmed  on  appeal,  1  De  Gex  &  Jones,  461. 
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provide  to  the  satisfaction  of  the  architects  a  good,  dry,  well  heated  and  sufficient 
store,  for  the  express  purpose  and  no  other,  of  the  reception  of  the  fittings  from  time 
to  time  as  each  and  every  of  them  are  completed  and  until  they  can  be  received  at 
the  said  warehouse."  The  agreement  afterwards  provided  that  the  plaintiff  should 
pay  Harrap  18001.  during  the  making  of  the  fittings,  between  the  date  of  the  agree- 
ment and  the  15th  of  August  then  next.  On  the  9th  of  February  the  defendant  signed 
the  guarantee.  It  recited  in  part  the  contract  between  the  plaintiff  and  Harrap ;  and 
the  defendant  bound  himself  to  guarantee  to  the  plaintiff  the  due  performance  of  the 
contract  in  accordance  in  all  respects  with  the  said  agreement,  conditions,  drawings 
and  specifications,  and  such  further  drawings  as  might  from  time  to  time  be  provided 
by  the  architects,  in  a  good,  substantial  and  workmanlike  manner,  and  to  the  satis- 
faction of  the  architects,  in  the  sum  of  40001.  :  and  that  if  Harrap  should  neglect  or 
omit  to  complete  the  said  fittings  in  accordance  with  the  said  agreement,  conditions, 
drawings  and  specifications  to  the  satisfaction  of  the  plaintiff  and  his  architects,  then 
the  plaintiff  should  be  at  liberty  to  recover  the  said  sum  of  34501.,  or  such  portion 
thereof  as  might  be  required  to  complete  the  work  contracted  for.  We  have  stated 
the  guarantee  at  some  length,  because  it  was  contended  on  behalf  of  the  plaintiff  that 
it  extended  to  a  guarantee  that  Harrap  should  provide  a  store  for  the  reception  of  the 
[247]  fittings  until  they  were  taken  to  the  warehouse.  It  seems  to  us  that  this  is 
not  so,  and  that  the  guarantee  merely  extended  to  the  doing  and  completing  the  work. 
The  defendant  was  examined  at  the  trial,  and  stated  that  he  went  to  the  office  of  the 
architects  to  execute  the  guarantee ;  that  a  clerk  there  read  to  him  the  articles  of 
agreement  between  the  plaintiff  and  Harrap,  and  stated  to  him  that  he  incurred  no 
risk  in  consequence  of  the  stipulation  as  to  the  insurance ;  and  that,  thereupon,  he 
signed  the  guarantee.  The  further  facts  were :  that  the  plaintiff  advanced  to  Harrap 
18001. ;  that  a  number  of  fittings  to  the  value  of  23001.  were  made  and  placed  in  a 
room  in  Harrap's  workshop,  where  they  were  destroyed  by  an  accidental  fire ;  that 
the  fittings  were  never  put  up,  Harrap  having  become  insolvent ;  that  the  plaintiff 
had  not  been  repaid  the  18001.,  and  had  been  obliged  to  pay  3401.  beyond  the  sum  of 
34501.  to  another  builder  to  do  the  work.  It  was  admitted  that  the  fittings  destroyed 
were  of  the  value  before  stated,  and  had  not  been  insured  by  the  plaintiff.  A  verdict 
was  entered  for  the  plaintiff  for  21401.,  and  leave  was  given  to  the  defendant  to  move 
to  enter  it  for  him  upon  the  sixth  plea ;  and  also  that  he  should  be  at  liberty  to  amend 
the  plea. 

The  substantial  question  in  the  case  is,  whether  the  omission  to  insure  discharges 
the  defendant,  the  surety.  The  rule  upon  the  subject  seems  to  be  that  if  the  person 
guaranteed  does  any  act  injurious  to  the  surety,  or  inconsistent  with  his  rights,  or  if 
he  omits  to  do  any  act  which  his  duty  enjoins  him  to  do,  and  the  omission  proves 
injurious  to  the  surety,  the  latter  will  be  discharged :  Story's  Equity  Jurisprudence, 
sect.  325.  The  same  principle  is  enunciated  and  exemplified  by  the  Master  of  the 
Rolls  in  Pearl  v.  Deacon  (24  Beav.  186,  191),  where  he  cited  with  approbation  the 
opinion  of  Lord  Eldon,  in  Craytlwrne  v.  Swinburne  (14  Vesey,  164, 169),  that  the  rights 
of  a  [248]  surety  depend  rather  on  principles  of  equity  than  upon  the  actual  contract ; 
that  there  may  be  a  quasi  contract ;  but  that  the  right  of  the  surety  arises  out  of  the 
equitable  relation  of  the  parties.  The  Master  of  the  Rolls  also  referred  to  the  judgment 
of  Vice  Chancellor  Wood  in  Newton  v.  Charlton  (10  Hare,  651),  where  he  laid  down 
that  a  creditor  is  bound  to  give  the  surety  the  benefit  of  every  security  he  holds  at 
the  time  of  the  contract ;  that  the  surety  has  a  complete  right  to  the  benefit  of  it,  and 
if  the  benefit  be  lost  he  would  be  discharged.  It  was  argued  on  behalf  of  the  plaintiff", 
that  until  the  fittings  were  put  into  a  store  provided  for  the  express  purpose  of  their 
reception,  the  obligation  of  the  plaintiff  to  insure  did  not  attach.  We  think  that  is 
not  so.  In  our  opinion  the  contract  to  insure  was  an  independent  one  ;  it  precedes 
the  contract  as  to  the  store  in  the  agreement,  and  it  is  in  no  way  made  to  depend  upon 
it.  Indeed  there  is  evidence  that  the  fittings  were  in  a  place  satisfactory  to  the 
architects ;  and,  as  between  the  plaintiff  and  the  defendant,  the  surety,  we  think  that 
the  plaintiff  ought  to  have  been  active  to  see  that  a  proper  store  had  been  provided. 
The  architects  were  his  agents.  It  was  also  argued  that  the  stipulation  to  insure  was 
not  obligatory.  But  we  cannot  adopt  this  view.  We  think  the  plaintiff  ought  to 
have  insured.  It,  therefore,  seems  to  us  that  the  plaintiff  has  omitted  to  do  an  act 
which  his  duty  towards  the  defendant  required  him  to  do ;  that  if  he  had  done  it  the 
defendant  would  have  been  relieved  to  the  extent  of  the  insurance ;  that  the  omission 
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therefore  was  injurious  to  him,  and  that  he  has  been  thereby  discharged  from  the 
suretyship. 

No  distinction  was  taken  in  the  argument  between  the  18001.  and  the  3401.  paid 
to  the  neM'  contractor.  It  was  also  argued  that  the  statement  of  the  architects'  clerk 
to  [249]  the  defendant  before  the  signing  the  guarantee  was  not  admissible  in  evidence. 
We  rather  think  it  was;  but  whether  or  not  is  quite  immaterial.  The  articles  of 
agreement  were  read  to  the  defendant.  This  evidence  was  clearly  properly  receivable, 
and  was  quite  sufficient  evidence  of  the  averment  in  the  plea  to  which  the  statement 
of  the  clerk  is  applicable.  Indeed  the  whole  of  this  evidence  becomes  immaterial 
because,  according  to  the  cases  of  Pearl  v.  Deacon  and  Newton  v.  Chorlton,  the  right  of 
the  surety  exists  whether  he  knew  of  the  stipulation  to  insure  or  not. 

The  remaining  question  is  merely  whether  the  sixth  plea  is  proved.  It  has  been 
slightly  amended  in  pursuance  of  the  leave  reserved.  We  are  of  opinion  that  the 
evidence  given  at  the  trial  is  sufficient  to  entitle  the  defendant  to  have  the  verdict 
entered  for  him  on  the  issue  on  the  sixth  plea,  as  amended.  The  rule  will  therefore 
be  absolute  to  enter  the  verdict  for  the  defendant  upon  the  sixth  plea. 

Kule  absolute. 

Yates  v.  E.  Ratledge  and  H.  Ratledge.  Jan.  31,  1860. — Goods  having  been 
taljen  in  execution,  the  landlord  after  the  sale,  but  before  the  removal  of  the 
goods,  gave  notice  to  the  sheriff  that  rent  was  due  to  him  :  Held,  that  an  order 
on  the  sheriff  to  pay  the  rent  out  of  the  proceeds  in  his  hands  was  properly 
made. — A.  being  indebted  to  B.,  and  C.  being  his  surety,  A.  conveyed  certain 
premises  by  way  of  mortgage  to  C.  to  indemnify  him,  and  attorned  as  tenant  to 
C.  at  a  rent  of  501.  a  year  payable  in  advance.  The  goods  of  A.  having  been 
seized  under  a  writ  of  execution  :  Held,  that  by  8  Ann.  c.  14,  s.  1,  C.  was  entitled 
to  payment  of  this  rent  as  against  the  execution  creditor. 

[S.  C.  29  L.  J.  Ex.  117.     Referred  to.  In  re  Mackenzie;  Ex  parte  Sheriff  of 
Hertfordshire,  [1899]  2  Q.  B.  576.] 

On  the  20th  of  December,  1 859,  the  sheriff  of  Cheshire  seized  certain  goods  of  the 
defendants  under  a  writ  of  fi.  fa.  in  this  action.  The  goods  were  sold  on  the  24th. 
At  the  time  of  the  levy  there  was  due  to  W.  Sharp  and  W.  Williams  501.  for  rent  of 
the  premises  whereon  the  goods  were  [250]  seized,  by  virtue  of  a  deed  of  mortgage 
dated  the  22nd  of  October,  1859,  whereby  the  defendants  attorned  and  became  tenants 
to  them.  On  the  26th  of  December,  Sharp  and  Williams  caused  a  notice  to  be  served 
on  the  sheriff  that  there  was  then  due  to  them,  or  to  Willett,  Turner  and  Bigham,  to 
whom  they  had  agreed  to  assign  the  mortgage,  the  sum  of  501.  for  rent  of  the 
premises.  By  the  deed  above  referred  to,  after  reciting  that  Sharp  and  Williams  were 
sureties  for  the  defendants  to  Willett,  Turner  and  Bigham  for  a  sum  which  the 
defendants  thereby  covenanted  to  pay  to  them  on  the  17th  of  December,  1859,  the 
defendants  assigned  the  premises  for  the  residue  of  a  term  to  Sharp  and  Williams. 
The  interest  was  made  payable  half-yearly,  on  the  22nd  of  October  and  the  22nd  of 
April  in  each  year,  and  the  defendants  thereby  attorned  and  became  tenants  to  Sharp 
and  Williams  at  the  yearly  rent  of  501.,  payable  in  advance  by  equal  half-yearly 
insta.lments,  the  first  payment  to  be  on  the  date  thereof.  The  goods  had  not  been 
removed,  nor  had  the  money  been  paid  over  by  the  sheriff  to  the  execution  creditor 
at  the  time  Sharp  and  Williams  served  the  sheriff  with  the  above  notice.  Upon  the 
application  of  Sharp  and  Williams,  an  order  was  made  by  Bramwell,  B.,  at  Chambers 
that  "  the  sheriff  should  pa}''  the  proceeds  of  the  levy  made  under  the  writ  of  fi.  fa.  to 
Sharp  and  Williams  towards  satisfaction  of  the  sum  of  501." 

Crompton  Hutton  now  moved  to  rescind  this  order.  First,  at  the  time  of  the 
claim,  the  execution  creditor  had  a  vested  right  to  the  proceeds  of  the  sale,  which 
could  not  be  divested  by  any  thing  subsequently  done  by  the  landlords.  Now,  in 
Arnitt  v.  Garnett  (3  B.  &  Aid.  440),  the  landlord's  [251]  notice,  though  after  the 
removal,  was  before  the  sale  of  the  goods.  Where  the  landlord  retains  a  right  to 
distrain,  such  right  gives  him  a  kind  of  lien,  but  if  a  sale  has  actually  taken  place 
before  he  makes  his  claim,  his  lien  is  gone ;  and  the  Court  will  not,  in  the  exercise  of 
its  equitable  jurisdiction,  compel  the  sheriff"  to  pay  over  monies  the  interest  in  which 
is  actually  vested  in  the  execution  creditor.     [Martin,  B.     If  the  goods  were  not 
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removed,  the  case  is  within  the  words  of  the  8  Ann,  c.  14,  s.  1.]  Smallman  v.  Pollard 
(6  Man.  &  G.  1001)  shews  that  no  action  will  lie  against  the  sheriff  till  the  goods  are 
removed.  In  Wharton  v.  Naylor  (12  Q.  B.  673)  it  was  held,  that  where  the  sheriff 
has  sold  the  goods  the  landlord  cannot  distrain.  That  shews  that  after  the  sale  the 
landlord  has  no  claim  against  the  goods.  The  vendee  would  have  a  right  to  remove 
them.  No  action  lies  against  the  sheriff"  if  he  pays  the  execution  creditor  before  he 
has  notice  of  the  landlord's  claim  :  see  per  Holroyd,  J.,  Arnitt  v.  Garnett  (3  B.  &  Aid. 
440).  No  doubt  that  case  establishes  that,  where  the  landlord's  claim  is  made  before 
the  sale  and  after  the  removal,  the  sheriff  must  pay  the  rent.  Aiidrews  v.  Dixon 
(3  B.  &  Aid.  645)  was  decided  on  the  ground  that  the  sheriff  had  acted  coUusively. 
The  true  principle  is  that  the  landlord,  claiming  before  the  sale,  puts  himself  in  the 
same  position  as  he  would  have  been  by  a  distress,  if  the  goods  had  not  been  in  the 
custody  of  the  law.  But  if  the  sale  takes  place  before  the  landlord's  claim,  the 
execution  creditor's  right  to  the  money  has  become  vested  :  that  appears  from  Giles  v. 
Gi-over(9  Bing.  128,  158). 

Secondly,  no  rent  was  due.  The  deed  was  a  mortgage  deed.  It  shews  that  the 
defendants  were  indebte_d  to  third  persons,  and  that  the  landlords  were  their  sureties. 
It  is  only  a  security  for  the  purpose  of  indemnifying  the  land-[252]-lords.  Nothing 
was  due  to  them.  [Pollock,  C.  B.  Rent  payable  in  advance  was  due.  Channell,  B. 
Why  may  not  a  mortgagee  redemise  to  the  mortgagor*?  Looking  at  the  demise,  rent 
was  due.  Why  should  such  an  arrangement  not  be  made  for  the  increased  security  of 
the  mortgagee?]  He  referred  to  Brown  v.  2'he  Metropolitan  Counties  Life  Assurance 
Society  (28  L.  J.  Q.  B.  236). 

Pollock,  C.  B.  As  to  the  first  point :  in  the  ease  of  Arnitt  v.  Garnett  (3  B.  & 
Aid.  440)  it  was  said  that  as  long  as  money  remains  in  the  hands  of  the  sheriff  the 
landlord's  right  is  not  gone.  That  has  since  been  treated  as  law.  As  to  the  other 
point :  on  reading  the  deed,  it  is  evident  that  rent  was  due ;  and  we  cannot  enter  into 
the  question  that  it  was  meant  to  secure  the  payment  of  interest,  and  that  interest 
was  not  due.  There  is  nothing  contrary  to  law  in  making  interest  payable 
immediately. 

Martin,  B.  Whether  rent  was  due  or  not  depends  on  the  terms  of  the  deed. 
The  covenant  in  the  mortgage  deed  is  lawful.  The  only  objection  is  that  the  interest 
on  the  mortgage  money  was  not  due.  That  affords  no  answer.  The  right  of  the 
parties  must  depend  on  the  words  of  the  deed.  The  rent  is  made  payable  in  advance, 
and  such  rent  is  within  the  statute  :  Archbold's  Practice,  596  (9th  ed.  by  Chitty  and 
Prentice).  As  to  the  other  point,  the  Courts  have'for  a  series  of  years  been  in  the 
habit  of  affording  equitable  redress  against  a  sheriff  in  cases  like  the  present. 

Channell,  B.  I  am  of  the  same  opinion.  A  sale,  though  bona  fide,  does  not 
prevent  the  landlord  from  putting  in  his  claim  while  the  money  remains  in  the  hands 
of  the  sheriff.  As  to  the  other  point,  it  is  immaterial  that  the  [253]  landlords,  the 
mortgagees,  may  have  been  trustees  for  some  one  else.  The  relation  of  the  parties 
was  this :  the  mortgagees,  who  were  clothed  with  the  legal  estate,  redemised  the 
premises  to  the  defendants.  It  is  wholly  unimportant  whether  that  was  done  for  the 
convenience  of  the  mortgagor,  or  for  the  better  security  of  the  mortgage  debt.  The 
day  for  payment  of  the  rent  having  elapsed,  the  rent  was  due  within  the  meaning  of 
the  statute. 

Rule  refused. 

Doe  d.  Beeston  v.  Bikker.  Jan,  31,  1860. — After  verdict  for  the  plaintiff  in  an 
action  of  ejectment,  the  defendant  having  grounds  to  move  for  a  new  trial,  within 
the  first  four  days  of  the  term,  it  was  arranged  that  the  verdict  and  judgment 
in  an  action  of  trespass,  then  pending  between  the  same  parties,  should  deter- 
mine the  verdict  and  judgment  in  the  ejectment.  On  the  action  of  trespass 
coming  on  for  trial  a  juror  was  withdrawn,  on  terms,  no  costs  on  either  side. 
Judgment  having  been  afterwards  signed  in  the  action  of  ejectment :  Held,  that 
such  judgment  was  irregular. 

Pearce  had  obtained  a  rule  calling  on  the  lessor  of  the  plaintiff  to  shew  cause  why 
the  judgment  signed  herein,  and  all  subsequent  proceedings,  should  not  be  set  aside 
for  irregularity. 

The  cause  had  been  tried  before  Martin,  B.,  at  the  sittings  in  Middlesex  after 
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Trinity  Term,  1859,  and  resulted  in  a  verdict  for  the  lessor  of  the  plaintiff.  It  appeared, 
however,  that  one  Ann  Calvert  was  the  person  really  entitled  to  the  possession ;  and 
the  defendant  having  ground  to  move  for  a  new  trial,  the  learned  Judge  not  being 
satisfied  with  the  verdict,  on  the  4th  of  November  last  it  was  arranged  that  the 
verdict  and  judgment  in  an  action  of  trespass  between  the  defendant  and  the  lessor 
of  the  plaintiff,  which  was  then  on  the  paper  for  trial,  "  should  determine  the  verdict 
and  judgment  in  this  action,  and  that  it  should  not  be  necessary  to  apply  to  the 
Court  to  set  aside  the  verdict."  The  action  of  trespass  was  called  on  upon  [254]  the 
4th  of  November,  but  the  trial  was  postponed  upon  the  above  terras,  which  were 
entered  on  the  Judge's  notes,  until  the  21st,  when  the  trial  resulted  in  an  order,  by 
consent,  "  that  a  juror  be  withdrawn  ;  possession  to  be  given  up  in  a  fortnight  to 
Ann  Calvert ;  no  costs  on  either  side,  either  in  the  County  Court  or  of  the  eject- 
ment;  no  waste  to  be  committed."  Judgment  in  this  action  was  signed  on  the  10th 
of  January,  and  possession  taken  by  the  sheriff  under  a  writ  of  habere  facias  pos- 
sessionem. 

Parry,  Serjt.,  and  Gibbons  now  shewed  cause,  on  the  ground  that  the  judgment 
even  if  contrary  to  good  faith,  was  not  irregular :  they  cited  Smith  v.  Clarke 
(2  Dowl.  218). 

Channell,  B.  This  rule  must  be  absolute  in  its  terms.  The  bargain,  in  effect, 
was  that  the  decision  in  the  cause  of  Bikker  v.  Beeston  should  decide  the  action  of  eject- 
ment. It  was  an  arrangement  which  it  was  competent  to  the  parties  to  make,  and 
which  wiis  prudent  and  proper  under  the  circumstances.  On  the  trial  of  the  action  of 
trespass  an  arrangement  was  made  that  a  juror  should  be  withdrawn,  and  that  there 
should  be  no  costs  in  the  action  of  ejectment.  The  effect  was  that  the  proceedings  in 
the  ejectment  were  at  an  end.  The  lessor  of  the  plaintiff  was  wrong  in  signing  judg- 
ment and  issuing  execution.  The  only  doubt  I  have  had  is  whether  this  was  an 
irregularity. 

Pollock,  C.  B,,  and  Martin,  B.,  concurred. 

Rule  absolute. 


[255]    Hilary  Vacation,  23  Vict. 

The  Attorney-General  v.  Giles  and  Sir  Samuel  Bignold.  Feb.  10,  1860. — A 
testator,  who  died  in  1820,  by  his  will  directed  his  estate  to  be  divided  into  two 
moieties,  in  one  of  which  a  sum  of  43001.,  31.  per  cent.  Consols  then  standing  in 
his  name  was  to  be  included  ;  and  as  to  this  moiety  he  directed  that  (after  pay- 
ment of  certain  debts)  the  surplus  beyond  the  43001.  Consols  should  be  invested 
in  the  funds  in  the  names  of  his  executors,  in  trust  to  pay  the  dividends  thereon 
and  also  on  the  43001.  Consols  to  his  wife  for  life ;  and  upon  her  death  he 
bequeathed  this  moiety  to  A.,  save  and  except  the  43001.  Consols,  the  dividends 
upon  which,  amounting  to  1291.  a  year,  he  directed  to  be  paid  to  three  annuitants 
of  201.  a  year  each,  and  the  remainder  to  a  nephew  during  his  life.  He  then 
bequeathed  the  annuities  of  201.  to  three  other  annuitants,  and  after  the  decease 
of  the  survivor  of  them  he  bequeathed  the  43001.  Consols  to  A.  absolutely.  The 
executors  realized  the  property,  and  it  was  ascertained  that  50991.  was  the  amount 
to  be  invested  to  make  up,  together  with  the  43001.  Consols,  the  moiety  of  the 
dividends  on  which  were  to  -be  paid  to  the  wife  for  life.  The  executors  entered 
into  an  arrangement  with  the  widow  and  A.  and  her  husband,  by  which  the  50991. 
was  paid  over  to  the  latter,  but  no  legacy  duty  was  paid  upon  it.  The  widow 
died  in  May  1835,  and  in  May  1837  A.  sold  and  assigned  to  B.  the  43001. 
Consols,  subject  to  the  annuities  then  in  existence  and  legacy  duty  chargeable  on 
A.  in  respect  thereof,— Held :  First,  that  the  50991.  and  43001.  were  separate 
legacies,  and  that  B.  was  not  a  debtor  to  the  Crown  in  respect  of  the  legacy  duty 
payable  on  the  50991.— Secondly,  that  the  Crown  had  no  lien  on  the  43001.  in 
respect  of  such  duty. 

[S.  C.  29  L.  J.  Ex.  176 ;  8  W.  R.  342.] 

Information  in  equity  by  the  Attorney  General  (so  far  as  material)  as  follows : — 
The  object  of  this  information  is  to  obtjiin  payment  of  the  legacy  duty  owing  to 
the  Crown  in  respect  of  the  residuary  estate  of  Joachim  Hibberd,  late  of  New  Sarum, 
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in  the  county  of  Wilts,  innkeeper,  deceased,  hereinafter  referred  to  as  '*  the  testator," 
and  to  have  the  same  discharged  out  of  a  sum  of  43001.  Consolidated  Bank  Annuities, 
which  is  the  only  part  of  the  testator's  estate  now  remaining  unadministered  ;  and  to 
restrain  the  defendant  George  Giles,  who  is  the  testator's  legal  personal  representative, 
and  the  defendant  Sir  Samuel  Bignold,  who  claims  to  be  entitled  to  the  said  sum  by 
purchase  from  the  residuary  legatee,  from  transferring  or  dealing  with  the  same  until 
[256]  payment  of  the  said  duty,  and  also  to  restrain  the  Bank  of  England  from  per- 
mitting any  such  transfer  to  be  made. 

The  testator  was,  at  the  time  of  making  his  will  and  of  his  death  hereinafter 
respectively  mentioned,  the  absolute  owner  of  certain  real  estate,  and  was  also 
possessed  of  certain  leasehold  property  and  of  a  sum  of  43001.,  31.  per  centum  Consoli- 
dated Bank  Annuities  (hereinafter  referred  to  as  43001.  Consols)  and  of  other  personal 
estate;  and  on  the  8th  day  of  December,  1819,  he  made  his  last  will  and  testament 
in  writing  of  that  date  which  was  duly  executed  and  attested  as  was  then  by  law 
required  for  devising  real  estates,  and  he  thereby  appointed  his  brother  Joseph 
Hibberd  and  also  Charles  Beale  (both  since  deceased)  joint  executors,  and  devised  to 
them  all  his  freehold  and  leasehold  estates  in  trust  to  sell  the  same  as  therein 
mentioned.  And  he  gave  and  bequeathed  to  them  all  his  moneys  in  the  funds,  and 
all  other  his  real  and  personal  property  in  trust  to  sell  and  dispose  of  the  same  as 
therein  mentioned,  in  order  to  reduce  the  whole  thereof  into  one  aggregate  sum  of 
money.  And  he  directed  that  as  soon  as  such  aggregate  amount  should  be  ascertained, 
including  the  43001.  which  he  had  in  the  41.  per  cents.,  the  whole  should  be  divided 
into  two  equal  moieties  ;  and  that  the  said  Joseph  Hibberd  and  Charles  Beale  and  the 
survivor  of  them,  their  or  his  executors  or  administrators,  should  out  of  one  moiety 
of  the  said  aggregate  amount,  and  of  which  the  said  43001.  in  the  31.  per  cents,  should 
be  a  part,  pay  any  balance  that  might  appear  due  from  the  testator  to  the  said 
Joseph  Hibberd  as  his  partner  in  the  plastering  business,  together  also  with  his  just 
debts  and  funeral  expenses  and  the  costs  of  proving  his  will,  together  also  with  the 
legacies  therein  mentioned  (being  eleven  legacies  of  51.  each),  and  after  payment  of 
the  before  mentioned  charges  and  legacies,  should  invest  the  surplus  of  such  moiety 
also  in  the  government  stocks  [257]  or  funds  in  the  names  of  the  said  Joseph  Hibberd 
and  Charles  Beale,  or  the  survivor  of  them,  their  or  his  executors  or  administrators, 
in  trust  to  pay  the  annual  dividends  thereof  (including  also  the  annual  dividends  of 
the  said  43001.  then  already  invested  as  aforesaid)  unto  his  dear  wife  Ann  Hibberd 
(now  deceased)  during  her  life  provided  she  should  remain  his  widow,  but  in  case  of 
her  death  or  future  marriage  which  should  first  happen ;  then  he  gave  and  bequeathed 
such  moiety  of  the  said  aggregate  amount  unto  Ann  Beale,  therein  described  as  the 
wife  of  the  said  Charles  Beale,  as  her  own  sole  property  for  ever,  save  and  except  the 
said  sum  of  43001.  in  the  31.  per  cents.,  which  the  testator  directed  should  remain 
there  and  be  transferred  into  the  names  of  the  said  Joseph  Hibberd  and  Charles  Beale, 
or  the  survivor  of  them,  their  or  his  executors  or  administrators,  for  the  purpose  of 
paying  certain  life  annuities,  all  of  which  have  now  ceased  by  the  death  of  the 
respective  annuitants  with  the  exception  of  one  of  201.,  payable  to  Louisa  Webb,  who 
is  still  living.  And  after  the  death  of  the  survivor  of  the  said  annuitants,  including 
the  said  Louisa  Webb,  then  the  testator  gave  and  bequeathed  the  principal  sum  of 
43001.  in  the  31.  per  cents,  and  all  interest  due  thereon  (if  any)  unto  the  said  Ann 
Beale,  her  heirs  and  assigns,  and  to  be  disposed  of  by  will  or  otherwise  as  she  might 
think  fit.  And  the  testator  disposed  of  the  other  moiety  of  the  said  aggregate  amount 
of  his  real  and  personal  effects  for  the  other  persons  and  purposes  therein  mentioned, 
and  to  which  it  is  unnecessary  for  the  purposes  of  this  suit  more  particularly  to  refer, 
inasmuch  as  no  question  arises  in  regard  to  the  duty  on  that  moiety. 

The  testator  died  in  July,  1820,  leaving  his  widow  Ann  Hibberd  surviving  him, 
and  his  will  was  on  the  15th  day  of  September  following  duly  proved  in  the  Prerogative 
Court  [258]  of  the  Archbishop  of  Canterbury  by  Joseph  Hibberd  and  Charles  Beale 
the  executors  therein  named. 

Soon  after  the  testator's  death  his  executors  sold  his  real  estate  and  also  converted 
his  personal  estate  (other  than  the  43001.  Consok)  into  money,  part  of  which  they 
appropriated  to  answer  that  moiety  of  his  residuary  estate  which  was  given  to  his 
widow  for  her  life,  and  which  moiety  thus  consisted  of  a  sum  of  50991.  lis.  l^d. 
sterling,  in  addition  to  the  said  sum  of  43001.  Consols  by  the  said  will  directed  to  form 
part  thereof.     And  they  duly  accounted  to  the  Crown  for  legacy  duty  in  respect  of  all 
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the  testator's  estate,  except  that  portion  thereof  which  was  as  before  stated  appro- 
priated to  answer  the  moiety  given  to  his  widow  for  her  life,  and  the  duty  on  which 
was  consequently  not  payable  till  after  her  death. 

The  said  sum  of  50991.  lis.  l^d.  ought  according  to  the  testator's  will  to  have 
been  invested  for  the  benefit  of  his  widow  during  her  life,  but  instead  of  doing  this  his 
executors  entered  into  some  arrangement  with  the  widow  for  enabling  the  said  Charles 
Beale  and  Ann  Beale  his  wife  at  once  to  receive  the  same  for  their  own  use  without 
waiting  for  the  widow's  death,  and  in  pursuance  of  such  arrangement  the  whole  of  the 
said  sum  was  forthwith  paid  to  them. 

Charles  Beale  afterwards  became  bankrupt,  and  died  in  the  year  1825  in  insolvent 
circumstances,  leaving  Joseph  Hibberd  surviving  him.  And  Joseph  Hibberd  died  on 
the  8th  day  of  March,  1827,  having  by  his  will,  dated  the  5th  day  of  February,  1827, 
appointed  the  defendant  George  Giles  to  be  executor  thereof  jointly  with  one  James 
Sheppard  who  is  since  dead,  both  of  whom  duly  proved  the  same  on  the  17th  day 
of  Jul)',  1827,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury. 

[259]  Ann  Hibberd,  the  testator's  widow,  died  on  the  21st  day  of  May,  1835. 
On  the  17th  day  of  May,  1837,  the  said  Ann  Beale,  by  an  indenture  of  that  date 
made  between  herself  of  the  first  part,  the  said  George  Giles  and  James  Sheppard 
of  the  second  part,  and  John  Wright  (since  deceased),  the  defendant  Sir  Samuel 
Bignold  (then  Samuel  Bignold,  Esquire),  and  also  Robert  John  Bunyon  (since  deceased) 
of  the  third  part,  in  consideration  of  8061.  then  paid  to  her,  assigned  to  the  said 
John  Wright,  Samuel  Bignold  and  Robert  John  Bunyon,  their  executors  and 
administrators,  the  said  sum  of  Consols,  by  the  description  of  "all  that  the  said  sum 
of  43001.  31.  per  centum  Consolidated  Bank  Annuities,  which  as  part  of  one  moiety 
of  the  aggregate  amount  of  the  produce  of  the  real  and  personal  estates  of  the 
said  testator,  and  also  substantively,  was  given  to  or  in  trust  for  the  said  Ann  Beale 
as  before  mentioned,"  and  the  dividends  and  annual  produce  of  the  same,  subject  to 
the  payment  thereout  of  the  several  life  annuities  therein  mentioned,  to  have,  hold, 
receive  and  take  the  capital  sura,  dividends  and  annual  produce  and  other  premises 
thereby  assigned,  and  every  part  thereof,  subject  to  the  said  annuities  as  aforesaid, 
and  also  to  the  payment  of  the  legacy  duty  chargeable  upon  the  said  Ann  Beale  in 
respect  of  the  same  premises,  unto  the  said  John  Wright,  Samuel  Bignold  and  Robert 
John  Bunyon,  their  executors,  administrators  and  assigns  absolutely. 

The  said  James  Sheppard  died  in  or  about  the  year  1843,  and  thereupon  the  defen- 
dant George  Giles  became  and  he  now  is  the  sole  legal  personal  representative  both  of 
his  own  testator  Joseph  Hibberd  and  also  of  the  original  testator  hereinbefore  named. 
The  said  Ann  Beale  (then  Ann  Sleat)  died  on  the  12th  day  of  May,  1846.  The  said 
sum  of  43001.  Consols  is  now  standing  in  the  names  of  the  [260]  said  George  Giles 
and  James  Sheppard  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  and  is  the  only  portion  of  the  testator's  estate  which  remains  unadministered. 
Ann  Beale  was  a  stranger  in  blood  to  the  testator,  and  upon  the  death  of  the 
testator's  widow  in  1835,  legacy  duty  at  the  rate  of  101.  per  cent,  became  payable  in 
respect  of  the  money  appropriated  to  answer  the  moiety  of  the  testator's  estate  given 
to  his  widow  during  her  life,  and  afterwards  to  Ann  Beale  as  before  stated,  but  no 
part  of  such  duty  was  ever  paid.  In  1850,  when  the  fact  of  the  widow's  death  first 
became  known  to  the  Commissioners  of  Inland  Revenue,  application  was  made  by 
them  to  the  defendant  George  Giles  for  payment  of  7381.  14s.  2d.,  the  amount  of  duty 
then  payable;  but  he  having  no  means  of  discharging  the  same  memorialized  the 
^Commissioners  to  suspend  the  collection  thereof  until  the  said  sum  of  43001.  Consols 
should  fall  into  possession  upon  the  death  of  the  last  surviving  annuitant,  which  they 
consented  to  do  upon  his  entering  into  a  bond  for  securing  the  same.  And  the  said 
George  Giles  did  accordingly  enter  into  a  bond,  dated  the  12th  dsiy  of  March,  1851, 
conditioned  for  payment  of  the  said  sura  of  7381.  14s.  2d.,  with  interest  thereon  at 
41.  per  cent.,  so  soon  as  the  said  sura  of  43001.  Consols  should  fall  into  possession ; 
and  also  of  the  legacy  duty  which  would  then  be  payable  in  respect  of  the  said  lastly 
mentioned  sum  ;  and  also  conditioned  that  he  should  not  in  the  meantime  transfer  or 
assign  the  said  sum  of  43001.  Consols,  or  any  part  thereof,  to  any  person  whomsoever  ; 
or  do  or  consent  to  any  other  act,  whereby  the  same  should  be  reduced  or  lessened, 
without  the  sanction  and  consent  of  the  said  Commissioners. 

The  defendant.  Sir  Samuel  Bignold,  has,  in  consequence  [261]  of  the  death  of  his 
co-assigns,  the  said  John  Wright  and  Robert  John  Bunyon,  become  solely  entitled, 
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under  the  assignment  made  to  them  by  the  said  Ann  Beale  as  before  stated,  to  so 
much  of  the  said  sum  of  43001.  Consols  as  will  remain  after  payment  of  the  legacy 
duty  owing  to  the  Crown  in  respect  of  the  testator's  residuary  estate.  And  he  lately 
filed  his  bill  of  complaint  in  the  Court  of  Chancery  against  the  said  George  Giles, 
stating,  amongst  other  things,  the  said  testator's  will,  and  the  assignment  of  the  said 
sum  of  4.3001.  Consols  to  himself  and  the  said  John  Wright  and  Robert  John  Bunyon 
as  before  stated ;  and  also  stating  that  in  the  events  which  have  happened,  the  only 
annuity  now  chargeable  upon  the  dividends  of  the  said  Consols  is  the  annuity  of  201. 
in  favour  of  the  said  Louisa  Webb ;  and  that  the  dividends  on  the  sum  of  6661.  13s.  4d. 
Consols  is  sufficient  to  answer  the  same,  and  insisting  that  the  sum  of  36331.  6s.  8d., 
the  balance  of  the  said  sum  of  43001.  Consols,  after  deducting  therefrom  the  said  sum 
of  6661.  13s.  4d.,  and  after  payment  of  the  legacy  duty  thereon,  ought  to  be  trans- 
ferred to  him  by  the  said  George  Giles ;  and  praying  that  the  defendant  George  Giles 
might  be  decreed  to  transfer  the  same  to  him  accordingly.  And  thereupon  the  defen- 
dant George  Giles  appeared  and  put  in  his  answer  to  the  said  bill,  and  claimed  to 
retain  out  of  the  said  sum  of  43001.  Consols  not  only  the  legacy  duty  thereon,  but 
also  the  legacy  duty  payable  in  respect  of  the  remainder  of  the  moiety  of  the  testator's 
estate  of  which  it  forms  part.  And  upon  hearing  of  the  cause,  his  Honor  Vice 
Chancellor  Kindersley  declared  that  the  defendant  George  Giles  was  not  entitled  to 
retain  any  legacy  duty  from  the  said  sum  of  43001.  Consols  other  than  the-  duty 
payable  on  that  sum. 

Under  these  circumstances,  the  Attorney  General,  on  [262]  behalf  of  her  Majesty, 
insists  that  whatever  right  the  defendant  Sir  Samuel  Bignold  may  have  acquired  in 
relation  to  the  said  sum  of  43001.  Consols  as  against  the  defendant  George  Giles, 
he  has  not  acquired  as  against  the  Crown  a  right  to  any  greater  or  other  portion 
thereof  than  will  remain  after  satisfying  the  legacy  duty  payable  on  account  of  the 
whole  of  that  moiety  of  the  testator's  residuary  estate  of  which  it  forms  part  as  herein- 
before stated  ;  and  that  in  fact  so  much  of  the  said  sum  as  is  equivalent  to  the  amount 
of  such  duty  belongs  to  the  Crown  and  ought  to  be  transferred  or  sold,  and  the  produce 
paid  to  the  Receiver  General  of  Inland  Revenue  accordingly,  and  that  the  remaining 
portion  only  belongs  to  the  defendant  Sir  Samuel  Bignold. 

However  the  defendant  Sir  Samuel  Bignold  claims  to  be  entitled  to  the  whole 
of  the  said  sum  of  43001.  Consols,  subject  to  the  payment  of  the  legacy  duty  on  that 
sura  only  ;  and  he  insists  that  the  estates  of  the  said  Joseph  Hibberd,  Charles  Beale 
and  Ann  Beale  and  the  said  George  Giles  are  alone  liable  to  the  payment  of  the  legacy 
duty  on  the  remainder  of  the  said  testator's  estate. 

Prayer  (inter  alia).  That  it  may  be  declared  that  the  before  mentioned  sum  of 
43001.  Consols,  now  standing  in  the  names  of  the  defendant  George  Giles  and  the 
said  James  Sheppard,  deceased,  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  upon  the  trusts  by  the  said  testator's  will  declared  concerning  the 
moiety  of  his  residuary  estate  given  to  his  widow  during  her  life,  as  hereinbefore 
stated,  is  liable  to  answer  and  make  good  the  whole  of  the  legacy  duty  payable  to  her 
Majesty  in  respect  of  such  moiety. 

The  defendant  Giles,  by  his  answer,  admitted  all  the  statements  in  the  informa- 
tion to  be  true. 

[263]  The  defendant  Sir  Samuel  Bignold  also  admitted  the  facts,  and  set  out  the 
will  more  fully,  as  follows  : — 

"  I  admit  that  the  testator  Joachim  Hibberd  in  the  said  information  named  was, 
at  the  time  of  making  his  will  and  of  his  death  hereinafter  mentioned,  the  absolute 
owner  of  certain  real  estate,  and  possessed  of  certain  leasehold  property,  and  of  a  sum 
of  43001.  31.  per  cent.  Consolidated  Bank  Annuities,  and  of  other  personal  estate,  and 
that  such  will  as  in  the  said  information  is  mentioned  to  bear  date  the  8th  day  of 
December,  1819,  was  duly  made  and  executed  and  of  and  to  such  purport  and  effect 
as  in  the  2nd  paragraph  of  the  said  information  in  that  behalf  set  forth,  so  far  as  the 
same  is  therein  set  forth  ;  but  I  say  that  the  will  of  the  said  testator,  after  directing 
the  said  sum  of  43001.  31.  per  cent.  Consolidated  Bank  Annuities  to  be  tiansferred 
into  the  names  of  Joseph  Hibberd  and  Charles  Beale,  or  the  survivor  of  them,  their 
or  his  executors  or  administrators,  as  in  the  said  information  is  in  that  behalf  set  forth, 
proceeded  in  the  words  following,  that  is  to  say — 'for  the  uses  and  purposes  following, 
(that  is  to  say)  as  to  the  annual  dividends  or  interest  now  payable  thereon,  amounting 
to  1291.  per  annum,  in  trust  to  pay  to  my  brother  James  Hibbeid  and  to  my  sisters 
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Patience  Lane  and  Susannah  Bowing  one  clear  yearly  annuity  or  sum  of  201.  each 
during  their  natural  lives ;  but  in  case  my  said  brother  James  should  claim  the 
balance  of  about  1201.  due  to  him  on  an  outstanding  account  between  him  and  me, 
and  if  he  shall  be  paid  such  balance,  then  and  in  that  case  I  do  direct  that  the  annuity 
of  201.  hereby  directed  to  be  paid  to  him  shall,  when  payable  to  him,  be  suspended 
for  six  years,  and  the  remainder  of  the  said  dividends  or  interest  of  1291.  I  do  direct 
to  be  paid  to  my  nephew  Robert  Samuel  Hibberd  during  his  life ;  and  as  and  when 
my  said  [264]  brother  James  and  sisters  Patience  and  Susannah  shall  depart  this  life, 
then  I  do  direct  that  the  three  several  annuities  of  201.  each  shall  devolve  and  be  paid 
to  the  said  Louisa  Hibberd,  Robert  Samuel  Hibberd  and  Elizabeth  Hibberd,  the  eldest 
taking  the  first  of  the  said  annuities  that  falls,  and  the  others  in  like  manner  by 
seniority ;  and  after  the  decease  of  the  survivor  of  them  the  said  Louisa  Hibberd, 
Robert  Samuel  Hibberd  and  Elizabeth  Hibberd,  then  I  do  give  and  bequeath  the  said 
principal  sum  of  43001.  in  the  31.  per  cents,  and  all  interest  due  thereon  (if  any)  unto 
the  said  Ann  Beale,  her  heirs  and  assigns,  and  to  be  disposed  of  by  will  or  otherwise 
as  she  may  think  fi.t.'  But  for  my  greater  certainty  herein  I  crave  leave  to  refer  to 
the  said  will  or  the  probate  copy  thereof  when  produced." 

The  Solicitor  General  and  A.  Hanson  argued  for  the  Crown  (Jan.  30).  The  sum  of 
43001.  Consols  is  subject  to  the  legacy  duty  payable  on  the  whole  of  that  moiety  of 
the  testator's  estate  of  which  it  forms  a  part,  or,  at  all  events,  the  Crown  has  a  lien  on 
the  43001.  in  respect  of  the  duty  payable  on  the  50991.  It  is  true  that  on  an  applica- 
tion by  Sir  S.  Bignold  to  have  the  43001.  Consols  transferred  to  him,  minus  a  sum 
sufficient  to  pay  the  surviving  annuitant,  Kindersley,  V.  C,  decided  that  Giles  was  not 
entitled,  as  against  Sir  S.  Bignold,  to  a  reservation  of  any  part  of  the  43001.  in  respect 
of  the  legacy  duty  payable  on  the  50991.,  the  other  portion  of  the  moiety  :  Bignold 
V.  Giles  (4  Drew.  343).  That  decision,  however,  turned  on  the  language  of  the  assign- 
ment. [Pollock,  C.  B.  Suppose  a  testator  bequeathed  the  interest  of  100,0001.  to  his 
wife  for  life,  and  upon  her  death  one  half  of  the  principal  to  A.  B.  and  the  other  to 
C.  D.,  [265]  and  the  executors,  in  the  lifetime  of  the  wife  and  with  her  consent, 
transferred  to  A.  B.  his  moiety  of  the  principal,  I  take  it  no  legacy  duty  would  be 
payable  on  that  moiety  during  the  life  of  the  wife  ;  then,  upon  her  death,  C.  D.  would 
be  entitled  to  his  moiety  subject  to  payment  of  duty  upon  that  amount  only,  and  the 
Crown  could  not  require  him  to  pay  the  duty  on  the  whole  100,0001.]  This  case  is 
different,  inasmuch  as  the  43001.  forms  a  portion  of  a  specific  legacy ;  and  it  is  sub- 
mitted that  every  portion  of  that  legacy  is  liable  to  the  entire  duty.  At  the  time 
Sir  S.  Bignold  took  the  assignment  of  the  43001.  he  knew  that  the  duty  had  become  pay- 
able, for  the  widow  died  two  years  before,  and  he  never  inquired  whether  it  had  been 
paid.  The  question  turns  on  the  36  Geo.  3,  c.  52.  The  earlier  statutes,  20  Geo.  3, 
c.  28,  23  Geo.  3,  c.  58,  and  the  29  Geo.  3,  c.  51,  imposed  the  duty  on  the  receipt  of 
the  legacy.  The  36  Geo.  ■i,%  52,  s.  2,  imposed  certain  duties  "upon  every  legacy, 
specific  or  pecuniary,  or  of  any  other  description,  given  by  any  will  or  testamentary 
instrument."  The  policy  and  intent  of  that  Act  was  to  make  the  duty  chargeable  on 
the  legacy  itself :  Hill  v.  Atkinso:i  (2  Meriv.  45).  It  is  not  contended  that  a  gross 
estate  unappropriated  is  liable  to  fcbo  duty  payable  on  particular  legacies,  but  only  that 
as  soon  as  a  legacy  comes  into  exl'tence  it  is  chargeable  with  duty,  so  that  the  duty 
valued  in  money  becomes  a  portion  of  the  legacy  itself.  Here  the  legacy  was  appro- 
pri^d  by  anticipation  in  the  lifetime  of  the  testator's  widow,  and  the  duty  having 
thjP  become  payable  it  was  chargeable  on  the  entire  moiety.  The  8th,  9th,  1 1th,  17th, 
1^  and  24th  sections  of  the  36  Geo.  3,  c.  52,  and  the  5th  section  of  the  45  Geo.  3, 
0.  28,  support  this  view.  [Martin,  B.  The  first  question  is,  what  is  the  nature  of  the 
legacy  to  Ann  Beale  :  is  it  one  [266]  legacy  or  two  legacies?]  It  is  one  legacy,  pay- 
able at  different  periods.  The  testator  gave  an  aggregate  one  half  of  his  estate  first 
to  his  widow  for  life  and  afterwards  to  Ann  Beale,  postponing  the  enjoyment  of  a  part 
of  it.  Upon  the  death  of  the  testator's  widow  Ann  Beale  became  entitled  to  the  50991. 
absolutely,  but  she  took  the  43001.  subject  to  the  payment  of  certain  life  annuities. 
The  period  of  the  enjoyment  of  the  43001.  was  postponed,  but  it  is  nevertheless  a 
portion  of  the  legacy  bequeathed  to  her.  [Martin,  B.  When  was  the  duty  payable 
on  the  43001.  ?]  Upon  the  death  of  the  testator's  widow,  and  the  mode  of  ascertaining 
the  duty  is  provided  for  by  the  9th  section  of  the  36  Geo.  3,  c.  52.  The  duty  is  to  be 
calculated  on  the  value  of  the  legacy  after  deducting  the  value  of  the  annuity,  and  the 
duty  is  to  be  paid  by  the  person  entitled  to  the  legacy  charged  with  the  annuity.     So 
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far  from  these  two  sums  being  two  legacies,  the  duty,  though  of  necessity  calculated 
on  a  different  scale,  became  payable  upon  each  portion  of  the  single  legacy  at  the  time 
of  the  widow's  death.  By  the  6th  section,  if  an  executor  pays  a  legacy  without  paying 
the  duty,  it  becomes  a  debt  to  the  Crown  both  from  the  executor  and  legatee.  There 
are  several  authorities  which  shew  that  the  Crown  has  a  lien  on  the  43001.  in  respect 
of  the  duty  payable  on  the  50991.  In  Stow  v.  Davenpoii  (5  B.  &  Adol.  359),  where 
there  was  a  devise  of  land  subject  to  an  annuity  clear  of  all  taxes,  it  was  held  that  it 
was  the  same  in  effect  as  if  the  legacy  duty  had  been  directly  charged  upon  the  land. 
In  the  case  of  In  re  Ewin  (1  C.  &  J.  151),  Alexander,  C.  B ,  said  that  legacy  duty  was 
a  charge  upon  the  personal  estate  which  is  to  be  handed  over  to  the  legatee.  In  The 
Attffrney  Geiural  v.  Cavendish  (Wight.  82)  [267]  it  was  held  that  legacy  duty  was  pay- 
able in  respect  of  the  interest  which  had  accrued  upon  the  residuary  estate  of  the 
testator.  Thomas  v.  Montgomery  (3  Euss.  502)  is  also  an  authority  that,  where  a  legacy 
is  not  paid  at  the  time  appointed  by  the  testator,  legacy  duty  is  payable  not  merely  on 
the  capital  sum  bequeathed,  but  on  the  aggregate  amount  of  capital  and  interest  which 
is  ultimately  received  by  the  legatee.  The  principle  of  that  decision,  as  stated  by  Lord 
Lyndhurst,  C,  in  bis  judgment,  is  that  at  the  time  when  the  legacies  were  payable 
there  was  a  sum  appropriated  for  the  legacies  and  a  sum  appropriated  to  the  payment 
of  the  duty,  and  that  it  was  consonant  with  justice  and  the  scope  and  spirit  of  the 
statutes  that  the  legatees  should  have  that  part  of  the  fund  which  they  would  have 
had  if  the  appropriation  had  been  made  at  the  time  fixed  by  the  will,  and  that  the 
Crown  should  have  the  benefit  of  that  part  of  the  fund  which  it  would  have  been 
incumbent  on  the  Court  at  the  same  time  to  have  set  apart  for  the  discharge  of  the 
duty.  In  the  case  of  Noel  v.  Lord  Henley  (7  Price,  241),  Richards,  C.  B.,  said,  "  The 
legacy  duty  is  a  charge  upon  the  legacy,  not  upon  the  estate ;  but  where  the  legacy 
is  given  free  of  duty  it  is  an  increase  of  the  legacy  itself,  and  ought  therefore  to  be 
paid  out  of  the  same  fund."  They  also  referred  to  an  office  copy  of  a  decree  in  a  case 
of  The  Attorney  General  v.  Potter  (see  judgment,  p.  273). 

W.  W.  Cooper  appeared  for  the  defendant  Giles,  but  declined  to  argue. 

Bovill  and  Martindale,  for  the  defendant  Bignold.  The  43001.  is  not  part  of  one 
specific  legacy,  but  that  sum  and  the  50991.  are  two  distinct  legacies.  In  the  will  the 
43001.  [268]  is  treated  as  a  separate  sum  producing  an  annual  income  of  1291.  a  year, 
which  is  divided  amongst  certain  annuitants,  and  after  their  death  given  to  Ann  Beale. 
The  gift  of  the  43001.  is  not  only  subject  to  rights  of  survivorship  among  the  annuitants, 
but  also  to  the  payment  to  the  testator's  brother  of  a  sum  of  1201.,  if  he  should  claim 
it.  The  distinction  between  a  general  legacy  and  a  specific  legacy  is  well  established 
in  Courts  of  equity.  In  the  event  of  a  deficiency  of  assets,  a  general  legacy  abates, 
but  it  is  not  so  with  a  specific  legacy.  The  rule  laid  down  in  Roper  on  Legacies, 
p.  188,  is,  "that  if  a  clear  intention  appear  from  the  will  that  the  testator  meant  to 
bequeath  the  identical  stock  or  annuities  he  was  possessed  of  at  the  date  of  it  (although 
he  had  not  expressly  declared  that  intention  nor  referred  to  the  stock),  such  intention 
will  constitute  the  bequest  specific."  One  instance  there  given  is  "  where  the  testator, 
possessing  stocks  or  annuities  at  the  date  of  his  will,  disposed  of  them  in  fractional 
parts,  in  giving  one  of  which  he  adopted  such  expressions  of  reference  as  to  raise  a 
clear  inference  that  he  intended  the  identical  stock  or  annuities  he  then  possessed." 
No  doubt,  before  the  36  Geo.  3,  c.  52,  legacy  duty  was  imposed  on  the  receipt  of  the 
legacy,  and  consequently,  if  legacies  were  payable  at  different  periods,  the  duty  only 
attached  at  the  times  when  they  were  paid.  So,  again,  if  part  of  a  legacy  was  paid,  the 
duty  was  payable  on  that  part  only :  29  Geo.  3,  c.  31.  By  the  36  Geo.  3,  c.  52,  the 
duty  is  charged  upon  the  legacy  instead  of  the  receipt ;  but  the  distinction  is  still 
preserved  between  the  payment  of  legacies  and  parts  of  legacies.  (They  referred  to 
the  preamble  and  2nd  section  of  the  36  Geo.  3,  c.  52.)  By  section  6,  the  duty  is 
charged  on  the  legacy,  and  is  to  be  paid  or  retained  by  the  executor  at  the  time  when 
he  pays  the  legacy  or  any  pait  of  it.  If  he  retains  the  duty,  he  alone  is  responsible  for 
[269]  it;  but  if  he  pays  the  legacy  or  any  part  of  it  without  deducting  the  duty,  it 
becomes  a  debt  due  to  the  Crown  both  from  him  and  the  person  who  receives  the 
legacy.  Here  the  50991.  has  been  paid  without  deducting  the  duty,  and  therefore  the 
duty  has  become  a  debt  due  from  the  persons  who  have  paid  and  received  the  legacy. 
A  charge  upon  the  subject  must  be  expressed  in  clear  and  unambiguous  terms.  Here 
there  is  a  general  legacy  payable  at  one  time,  and  a  specific  legacy  payable  at  another 
time,  under  different  circumstances  and  subject  to  certain  contingencies ;  or,  if  the  two 
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sums  of  50991.  and  43001.  be  considered  as  one  legacy,  still,  under  these  acts  of  parlia- 
ment, the  duty  would  be  chargeable  on  those  sums  as  separate  legacies  ;  and  further, 
even  if  they  are  not  separate  legacies,  there  is  no  provision  in  these  Acts  which  makes 
the  duty  a  charge  on  the  corpus  of  the  property,  but  only  on  the  persons  paying  and 
receiving  the  legacy.  When  the  legislature  intended  to  make  the  property  chargeable, 
they  have  so  expressed  it.  The  55  Geo.  3,  c.  184,  which  is  in  pari  materia  with  the 
Legacy  Duty  Acts,  expressly  declares  that  where  credit  is  given  for  probate  duty  it 
shall  be  a  debt  to  the  Crown  from  the  personal  estate  of  the  deceased  :  sect.  48.  There 
a  lien  is  given  on  the  whole  estate ;  but  the  mere  use  of  the  words  "  a  duty  shall  be 
charged  or  chargeable  "  does  not  create  any  lien  in  respect  of  it.  The  cases  referred  to 
have  no  bearing  on  this  question,  which  depends  on  the  construction  of  the  36  Geo.  3, 
c.  52.  That  Act  contains  several  clauses,  beginning  with  the  8th,  which  relate  to 
annuities.  That  section  prescribes  the  mode  in  which  the  value  of  a  legacy  by  way  of 
annuity  is  to  be  ascertained.  The  9th  section  only  applies  to  the  case  of  a  legacy 
charged  with  an  annuity.  The  43001.  being  a  specific  legacy  the  case  is  within  the 
17th  section,  or,  at  [270]  all  events,  it  is  within  the  12th  or  13th  sections.  The  19th 
section  has  a  different  object,  but  it  shews  that,  where  the  legislature  intend  to  create 
a  charge  upon  a  fund,  they  do  so  in  express  words.  They  also  referred  to  the  28th 
and  33rd  sections. 

The  Solicitor  General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.  The  judgment  which  I  am  about  to  deliver  is  that  of  the  Lord  Chief 
Baron,  my  brother  Channell  and  myself. 

This  is  an  information  to  recover  legacy  duty  upon  a  sum  of  50991.,  bequeathed  by 
the  will  of  one  Joachim  Hibberd,  who  died  in  the  year  1820.  His  executors  were 
Joseph  Hibberd  and  Charles  Beale.  Joseph  Hibberd  survived  his  co-executor,  and 
died  in  the  year  1827.  The  defendant  Giles  is  his  surviving  executor.  The  testator 
Joachim  Hibberd  directed  his  estate  to  be  divided  into  two  moieties,  in  one  of  which  a 
sum  of  43001.  31.  per  cent.  Consols,  then  standing  in  his  name,  was  to  be  included ; 
and  as  to  this  moiety  he  bequeathed  that  (after  payment  of  certain  debts)  the  surplus 
beyond  the  43001.  Consols  should  be  invested  in  the  funds  in  the  names  of  the  said 
Joseph  Hibberd  and  Charles  Beale,  in  trust  to  pay  the  dividends  thereon,  and  also  on 
the  43001.  Consols,  to  his  wife,  Ann  Hibberd,  for  life,  provided  she  remained  unmarried  ; 
and  upon  her  death  or  marriage  he  bequeathed  this  moiety  unto  Ann  Beale,  save  and 
except  the  43001.  Consols,  the  dividends  upon  which,  amounting  to  1291.  a  year,  he 
directed  to  be  paid  to  three  annuitants  of  201.  a  year  each,  and  the  remainder  [271] 
to  a  nephew  during  his  life.  He  then  bequeathed  the  annuities  of  201.  to  three  other 
annuitants,  and,  after  the  decease  of  the  survivor,  he  bequeathed  the  principal  sum  of 
43001.  31.  per  cent.  Consols,  to  the  said  Ann  Beale  absolutely.  The  executors  of 
Joachim  Hibberd  realized  his  property,  and  in  the  result  it  was  ascertained  that  the 
sum  of  50991.  (the  legacy  duty  upon  which  is  now  sought  to  be  recovered)  wjis  the 
amount  to  be  invested  to  make  up,  together  with  the  43001.  Consols,  the  fund,  the 
dividends  upon  which  were  to  be  paid  to  the  widow  dmjng  her  life.  Instead  of 
investing  this  sum  in  the  funds,  the  executors  of  .Joachim  Hibberd  entered  into  an 
arrangement  with  his  widow  and  Ann  Beale  and  her  husband  and  paid  it  over  to  the 
latter.  The  legacy  duty  upon  it  has  never  been  paid,  and  is  still  owing  to  the  Crown. 
The  widow  of  Joachim  Hibberd  died  in  May,  1835.  On  the  17th  of  May,  1837,  by  an 
indenture  made  between  Ann  Beale  of  the  first  part,  the  defendant  Giles  and  his 
CO  executor  of  the  second  part,  the  defendant  Bignold  and  two  other  persons,  deceased, 
of  the  third  part,  in  consideration  of  8061.,  Ann  Beale  sold  and  assigned  to  defendant 
Bignold,  and  the  two  other  deceased  persons  of  the  third  part,  the  43001.  Consols, 
subject  to  such  of  the  annuities  bequeathed  by  the  will  of  Joachim  Hibberd  as  were 
then  in  existence,  and  the  legacy  duty  chargeable  upon  Ann  Beale  in  respect  thereof ; 
and  the  defendant  Giles  and  his  co-executor  executed  the  indenture  in  order  to  admit 
the  title  of  Ann  Beale.  The  defendant  Bignold  lately  filed  a  bill  in  the  Court  of 
Chancery  to  realize  the  interest  purchased  by  him,  and  Vice  Chancellor  Kindersley 
made  a  decree  which  is  a  clear  authority  that  the  bequest  to  Ann  Beale  of  the  43001. 
Consols  was  a  legacy  .separate  and  distinct  from  that  of  the  residue  of  the  moiety  :  see 
the  case  Bigwld  v.  Giles  (4  Drew.  343).     We  [272]  agree  with  the  Vice  Chancellor,  and 
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are  of  opinion  that  these  legacies  are  distinct.  The  legacy  duty  upon  the  50991.  would 
have  become  payable  under  the  ordinary  state  of  circumstances  shortly  after  the  death 
of  the  widow,  whilst  the  duty  upon  the  43001.  Consols,  so  far  as  regarded  the  legacy  to 
Ann  Beale,  would  not  be  payable  until  after  the  death  of  the  survivor  of  the  seven 
annuitants.  The  Attorney  General  has  since  filed  the  present  information,  and  he 
claims :  First,  that  Bignold  is  liable  to  the  Crown  as  a  debtor  for  the  legacy  duty 
upon  the  50991.,  paid  to  Ann  Beale  and  her  husband ;  and,  secondly,  if  this  be  not 
so,  that  the  Crown  has  a  lien  upon  the  corpus  of  the  43001.  Consols,  and  that  Bignold 
had  not  acquired,  as  against  the  Crown,  a  right  to  any  greater  portion  than  would 
remain  after  satisfying  the  legacy  duty  upon  the  sum  of  50991.  and  the  43001.  Consols 
themselves. 

The  case  has  been  argued  before  us.  The  question  depends  upon  the  statute 
36  Geo.  3,  c.  52.  The  legacy  duty  upon  the  legacy  in  question  is  payable  under  the 
12th  section  of  the  Act.  The  testator's  widow  was  entitled  to  the  interest  or  the 
dividends  accruing  from  it  (had  it  been  invested)  for  her  life  ;  but  a  wife  is  not  liable 
to  legacy  duty.  After  her  death  Ann  Beale  was  entitled  to  the  property  absolutely ; 
and  under  the  above  section  she  was  chargeable  with  and  liable  to  pay  the  legacy  duty 
upon  the  receipt  of  it.  By  the  6th  section,  if  the  duty  be  not  paid,  the  paying  executor 
and  the  receiving  legatee  are  both  declared  to  be  debtors  to  the  Crown  for  the  amount : 
there  can  be  no  doubt,  therefore,  that  the  duty  upon  the  sum  of  50991.  is  due  to  the 
Crown,  and  whether  it  became  a  debt  upon  the  payment  of  the  money  by  the  executor 
of  the  testator  to  Ann  Beale  and  her  husband  in  the  widow's  lifetime,  or  upon  her 
death,  so  far  as  the  defendant  Bignold  is  concerned,  is  immaterial ;  for  he  had  nothing 
to  do  with  the  [273]  testator's  estate  until  1837,  two  years  after  the  widow's  death. 
It  is  therefore  clear  that  he  is  not  a  debtor  to  the  Crown  in  respect  of  the  duty  in 
question ;  in  fact,  he  had  nothing  whatever  to  do  with  the  legacy  out  of  which  the 
duty  has  arisen. 

The  second  point  contended  for  on  behalf  of  the  Crown  was,  that  there  was  a  sort 
of  lien  upon  the  43001.  Consols  for  the  duty  upon  the  50991.  No  enactment  of  the 
legislature  was  shewn  which  created  such  a  lien,  but  several  cases  were  cited  on  the 
argument  which  were  supposed  to  shew  that  it  existed  :  Hill  v.  Atkinson  (2  Meriv.  45), 
In  re  Evnn  (2  C.  &  J.  151),  Attorney  General  v.  Cavendish  (Wight.  82),  Thomas 
v.  Montgomery  {^  Russ.  502),  Noel  v.  Lord  Henley  (7  Price,  241).  We  have  referred  to 
them  all ;  but  there  is  nothing  to  be  found  to  support  the  proposition.  The  note  of  a 
case.  The  Attorney  General  v.  Potter,  which  was  decided  in  the  year  1845,  has  been 
handed  to  us  by  the  Solicitor  for  the  Inland  Revenue,  but,  upon  referring  to  it,  it  will 
be  found  that  what  occurred  there  was  by  consent.  There  is,  therefore  as  it  seems  to 
us,  no  authority  for  the  existence  of  such  lien,  and  we  are  of  opinion  that  the  defen- 
dant Bignold  is  in  no  way  liable  upon  the  information.  The  liability  of  the  defendant 
Giles,  and  its  nature,  was  not  discussed  before  us. 

Decree  accordingly. 


[274]  CoxoN  V.  The  Great  Western  Railway  Company.  Feb.  II,  1860. — The 
plaintiff  sent  some  oxen  to  the  Craven  Arms  Station  of  the  Shrewsbury  and  Here- 
ford railway  to  be  carried  to  Birmingham.  The  railway  from  that  station  to 
Shrewsbury  belongs  to  the  Shrewsbury  and  Hereford  Railway  Company,  and  the 
railway  from  Shrewsbury  to  Birmingham  belongs  to  the  Great  Western  Railway 
Company.  The  plaintiffs  drover  signed  a  way-bill,  which  contained  the  following 
condition:  "For  the  convenience  of  the  owner  the  Company  will  receive  the 
charges  payable  to  other  Companies  for  conveyance  of  such  cattle  over  their  lines 
of  railway,  but  the  Company  will  not  be  subject  to  liability  for  any  loss,  delay, 
default  or  damage  arising  on  such  other  railway."  One  sum  was  charged  for  the 
carriage,  which  was  to  be  paid  at  Birmingham.  The  oxen  were  placed  in  trucks 
belonging  to  the  Great  Western  Railway  Company,  and  on  the  arrival  of  the 
train  at  Wolverhampton  it  was  found  that  the  bottom  of  one  of  the  trucks  was 
broken,  and  one  of  the  oxen  dead  and  others  injured.  In  an  action  by  the 
plaintiff  against  the  Great  Western  Railway  Company  :  Held,  that  this  was  one 
contract  with  the  Shrewsbury  and  Hereford  Railway  Company  for  the  entire 
journey   from   the    Craven    Arms   Station   to   Birmingham,   and   consequently 
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that   the   Great   Western    Railway   Company    were   not   liable   for   the  injury 
to  the  oxen. 

[S.  C.  29  L.  J.  Ex.  165;  1  L.  T.  442.] 

The  declaration  stated  that,  before  and  at  the  time  of  the  committing  of  the 
grievances  &c.,  the  plaintiff,  at  the  request  of  the  defendants,  caused  to  be  delivered 
to  the  defendants,  at  the  Craven  Arms  Station  of  the  Shrewsbury  and  Hereford 
Railway,  divers  oxen  of  the  plaintiff,  to  be  taken  care  of  and  safely  and  securely 
carried  by  the  defendants  from  the  said  station  to  Birmingham,  and  there  to  be  safely 
and  securely  delivered  by  the  defendants  for  the  plaintiff,  for  reward  to  the  defen- 
dants :  Yet  the  defendants  did  not  take  due  or  proper  care  of  the  said  oxen,  nor  safely 
nor  securely  carry  the  same  from  the  said  station  to  Birmingham,  nor  there  safely  nor 
securely  deliver  the  same  for  the  plaintiff;  and  by  and  through  the  neglect  and 
improper  conduct  of  the  defendants  in  that  behalf  one  of  the  oxen  was  killed 
and  divers  others  of  the  said  oxen  were  greatly  injured  and  rendered  of  no  use  or 
value  to  the  plaintiff,  whilst  the  defendants  had  the  care  and  custody  of  the  same  :4S 
aforesaid,  &c. 

Pleas  (inter  alia).     First :  not  guilty. 

Second.  That  the  plaintiff  did  not  cause  to  be  delivered  to  the  defendants  the 
said  oxen,  or  any  or  either  of  them,  to  be  taken  care  of  and  securely  carried  by 
the  defendants  from  the  said  Craven  Arms  Station  to  Birmingham,  and  there  to  be 
safely  and  securely  delivered  by  the  defendants,  in  manner  and  form  as  alleged. 
Issues  thereon. 

[275]  At  the  trial,  before  Erie,  J.,  at  the  Warwickshire  Summer  Assizes,  1859, 
it  appeared  that,  on  the  9th  of  March  in  that  year,  the  plaintiff  sent  sixteen  head 
of  cattle  to  the  Craven  Arms  Station  of  the  Shrewsbury  and  Hereford  Railway,  to  be 
carried  to  Birmingham.  The  railway  from  the  Craven  Arms  Station  to  Shrewsbury 
belongs  to  the  Shrewsbury  and  Hereford  Railway  Company,  and  the  railway  from 
Shrewsbury  to  Birmingham  belongs  to  the  Great  Western  Railway  Company.  A 
gross  sum  of  21.  10s.  was  charged  for  the  carriage,  which  was  to  be  paid  at 
Birmingham.     The  person  who  brought  the  cattle  signed  the  following  way  bill : — 

(67)        SHREWSBURY  AND  HEREFORD  RAILWAY.        No.  12. 


Live  Stock  Department. 


From  C.  Arms  Station  to  Birmingham  G.  W. 
Self  Consignor.     Coxon  Consignee. 


Wagon  Na 

Rate  of 
truck. 

Amount  of 
carriage. 

Number  of 
animals. 

Value  of 

animaU,  if 

insured. 

Amount  of 
insurance  at 
5  per  cent. 

Total  amount 
paid. 

S.  W. 

£ 

a. 

d. 

£ 

s. 

d. 

£ 

s. 

d. 

£ 

s. 

•d. 

48. 

1/5/0 

T 

0  pa 

y 

16 

I 

far 

ch 

9/5 

9 

T 

0  pa 

y 

G.  W. 

10 

0 

10 

0 

2061. 

2  trucks. 

The  contract  between  the  Companv  and  the  owner  as  to  the  receiving,  forwarding  and 
delivery  is  stated  on  the  hack  of  this  Ticket. 

(Signature  of  the  owner 
or  person  delivering 
the  animals. 
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[276]  The  contract  on  the  back  of  the  ticket  (so  far  as  material)  was  as  follows  : — 

"Terms  of  the  CJontract. 

"The  Shrewsbury  and  Hereford  Railway  Company  undertake  the  receiving, 
forwarding  and  delivering  upon  their  line,  of  horses,  calves,  sheep  and  pigs  upon  the 
terms  and  conditions  hereinafter  stated  and  upon  no  other ;  and  by  such  only  will 
they  be  bound. 

"  4th.  For  the  convenience  of  the  owner,  the  Company  will  receive  the  charges 
payable  to  other  Companies  for  conveyance  of  such  cattle  over  their  lines  of  railway  ; 
but  the  Company  will  not  be  subject  to  liability  for  any  loss,  delay,  default,  or 
damage  arising  on  such  other  railway." 

The  cattle  were  placed  in  two  trucks  belonging  to  the  Great  Western  Railway 
Company,  and  on  the  arrival  of  the  train  at  Wolverhampton,  it  was  found  that  the 
bottom  of  one  of  the  trucks  was  broken,  and  that  one  of  the  oxen  was  dead  with  its 
legs  through  the  hole,  and  the  others  more  or  less  injured.  The  plaintiff  went  to 
Birmingham  and  saw  the  superintendent  of  the  Great  Western  Railway,  who 
advised  that  the  animals  should  be  removed  as  soon  as  possible  ;  and  on  a  subsequent 
occasion  the  superintendent  said,  that  if  the  invoice  did  not  protect  the  Company  they 
must  make  the  plaintiff  such  compensation  as  he  was  entitled  to :  he  also  said  that  the 
Company  would  do  justice  to  the  plaintiff,  and  endeavour  to  effect  a  settlement  of 
his  claim. 

It  was  submitted  on  behalf  of  the  defendants  that  the  contract  was  made  with  the 
Shrewsbury  and  Hereford  Railway  Company,  and  not  with  the  Great  Western 
Railway  Company. 

The  learned  Judge  was  of  that  opinion  and  nonsuited  the  plaintiff,  reserving 
leave  to  him  to  move  to  enter  a  verdict  [277]  for  411.,  the  Court  to  have  power  to 
amend  the  declaration,  if  necessary. 

Mellor,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Hayes,  Serjt.,  and  Field  now  shewed  cause.  There  was  but  one  contract  for  the 
carriage  of  the  cattle  the  entire  distance  from  the  Craven  Arms  Station  to  Birmingham, 
and  that  contract  was  made  with  the  Shrewsbury  and  Hereford  Railway  Company, 
subject  to  certain  conditions.  It  is  true  that  a  gross  sum  was  charged  for  the  whole 
journey,  but  by  the  4th  condition,  the  Company  state  that  for  the  convenience  of  the 
owners,  they  will  receive  the  charges  payable  to  other  Companies  for  conveyance  of 
cattle  over  their  lines  of  railway ;  but  they  will  not  be  liable  for  any  damage  arising 
on  such  railways.  [Martin,  B.  The  case  is  not  distinguishable  from  The  Bristol  and 
Exeter  Railway  Company  v.  Collins  (7  H.  L.  Cas.  194)  and  Mytton  v.  The  Midland 
Railway  Company  {^  H.  &  N.  615).] 

The  Court  then  called  on 

Mellor  and  Brewer  to  support  the  rule.  There  was  evidence  of  a  contract  with 
the  Great  Western  Railway  Company  to  carry  the  cattle  from  Shrewsbury  to 
Birmingham.  That  contract  was  made  by  the  Shrewsbury  and  Hereford  Railway 
Company  as  the  agents  of  the  Great  Western  Railway  Company.  In  cases  of  this 
kind  there  are  two  contracts ;  first,  a  contract  by  the  Company  who  receive  the  goods 
to  carry  them  on  their  line  of  railway  ;  secondly,  a  contract  by  that  Company  as  the 
agents  of  the  Company  who  own  the  adjoining  line.  The  terms  of  this  contract  are 
materially  different  from  the  condition  relied  on  in  [278]  Collins  v.  The  Bristol  and 
Exeter  Railway  Company  (11  Exch.  790).  [Bramwell,  B.  The  declaration  alleges 
that  the  cattle  were  delivered  to  the  defendants  at  the  Craven  Arms  Station  of  the 
Shrewsbury  and  Hereford  Railway  to  be  carried  by  the  defendants  from  that  station 
to  Birmingham.  That  is  traversed  by  the  plea  :  then  is  it  true  or  not  %\  The  carriage 
was  the  property  of  the  Great  Western  Railway  Company,  and  the  conduct  of  the 
superintendent  at  Birmingham  was  evidence  that  the  Great  Western  Railway  Company 
considered  themselves  liable.  At  all  events  there  was  a  contract  with  the  defendants 
at  Shrewsbury ;  and  if  the  declaration  were  amended  by  alleging  that  the  cattle  were 
delivered  to  the  defendants  at  Shrewsbury  to  be  cariied  to  Birmingham,  it  would  be 
supported  by  the  evidence. 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The  declara- 
tion states  that  the  plaintiff  caused  to  be  delivered  to  the  defendants,  at  the  Craven 
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Arms  Station  of  the  Shrewsbury  and  Hereford  Railway,  some  oxen  of  the  plaintiff,  to 
be  carried  by  the  defendants  from  the  said  station  to  Birmingham  and  there  delivered 
for  the  plaintiff.  That  allegation  is  traversed,  and  at  the  trial  it  was  distinctly  dis- 
proved. Instead  of  proving  a  contract  with  the  Great  Western  Railway  Company, 
the  plaintiff  proved  a  contract  with  the  Shrewsbur}'  and  Hereford  Railway  Company. 
But  then  it  is  argued  that  there  was  evidence  to  go  to  the  jury  of  a  contract  with  the 
Great  Western  Railway  Company.  I  am  of  opinion  that  there  was  none.  The  fact 
that  the  superintendent  at  Birmingham  communicated  with  the  plaintiff  is  not  entitled 
to  much  weight,  because  although  he  was  the  servant  of  the  Great  Western  Railway 
Company,  no  doubt  the  two  Companies  had  some  arrangement  between  themselves  by 
which  he  would  act  at  [279]  the  end  of  the  journey  on  behalf  of  the  Shrewsbury  and 
Hereford  Railway  Company,  instead  of  a  person  coming  from  the  Craven  Arms 
Station  or  from  Shrewsbury.  Therefore  I  do  not  think  that  there  is  anything  in  that 
circumstance  to  shew  an  alteration  of  the  contract.  Then  it  is  said  that  we  ought  to 
amend  the  declaration  by  stating  that  the  plaintiff  caused  the  oxen  to  be  delivered  to 
the  defendants  at  Shrewsbury,  to  be  from  thence  carried  by  them  to  Birmingham. 
But  that  would  only  make  a  difference  in  the  form  of  the  declaration,  for  there  is  no 
evidence  of  a  contract  with  the  Great  Western  Railway  Company  to  carry  from 
Shrewsbury  to  Birmingham.  There  was  one  entire  contract,  not  two  contracts  ;  there- 
fore if  we  alter  the  declaration  it  would  not  be  proved.  The  only  way  in  which  a 
plaintiff  can  succeed  in  cases  of  this  kind,  is  by  establishing  that  these  Companies  are 
partners  in  the  transaction  (as  was  suggested  in  Mytion  v.  The  Midland  Railway  Company 
(4  H.  &  N.  615),  in  which  case  he  would  have  a  right  to  sue  any  one  of  them.  I  do 
not  see  any  distinction  between  Mytton  v.  The  Midland  Railway  Company  and  the 
present  case. 

Bramwell,  B.  I  am  entirely  of  the  same  opinion.  The  question  is,  what  is  the 
meaning  of  the  contract.  It  seems  to  me  that  it  was  one  contract  between  the  plaintiff 
and  the  Shrewsbury  and  Hereford  Railway  Company ;  and  that  they  undertook  to 
carry  the  cattle  from  the  Craven  Arms  Station  to  Birmingham.  It  is  argued  that 
they  were  to  carry  to  the  end  of  their  line  and  then  deliver  the  cattle  to  the  Great 
Western  Railway  Company  to  carry  to  Birmingham.  The  case  of  Collins  v.  The  Bristol 
and  Exeter  Railway  Company  does  not  say  that  such  a  contract  is  impossible,  and  there- 
fore we  have  to  consider  whether  that  was  the  contract  in  this  case.  By  the  4th 
condition  the  Shrewsbury  [280]  and  Hereford  Railway  Company  say  that  for  the 
convenience  of  the  owner,  they  will  receive  the  charges  payable  to  other  Companies 
for  conveyance  of  cattle  over  their  lines  of  railway  ;  "  but  they  will  not  be  subject  to 
liability  for  any  loss,  delay,  default  or  damage  arising  on  such  other  railway."  They 
do  not  say  that  they  will  not  carry  on  another  railway,  but  only  that  they  will  not 
be  liable  for  damage  arising  on  such  railway.  So  that  there  is  an  absolute  refusal  of 
liability  for  damage,  but  not  a  refusal  to  carry.  Then,  is  there  in  this  case  anything 
to  qualify  their  contract,  and  create  a  contract  between  the  plaintitf  and  the  defen- 
dants? I  think  there  is  not ;  and  that  there  was  no  contract  between  the  plaintiff  and 
defendants  either  to  carry  the  entire  distance  from  the  Craven  Arms  Station  and 
Birmingham,  or  the  shorter  distance  from  Shrewsbury  to  Birmingham. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  There 
was  no  evidence  for  the  jury  of  a  contract  by  the  plaintiff  with  the  defendants  to  carry 
the  entire  distance,  and  even  if  the  declaration  were  amended,  as  suggested,  there 
would  be  no  evidence  to  support  it. 

Rule  discharged. 


[281]  Castle  and  Others  v.  Sworder.  Feb.  10,  I860.— The  plaintiffs'  traveller 
verbally  sold  to  the  defendant  two  puncheons  of  rum  and  one  hogshead  of  brandy. 
It  was  agreed  that  the  spirits  should  remain  in  bond  in  the  plaintiffs'  warehouse 
for  six  months,  at  the  end  of  which  time  the  price  should  be  payable.  On  the 
same  day  the  traveller  communicated  the  sale  to  the  plaintiffs,  whereupon  they 
sent  the  defendant  an  invoice  of  the  spirits  and  entered  them  in  the  books  kept 
in  their  bonded  warehouse  as  transferred  to  the  defendant.  After  the  time  of 
credit  expired,  the  defendant  requested  the  plaintiffs  to  take  back  the  spirits  and 
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sell  them  for  him.     Held,  that  there  was  no  acceptance  and  receipt  by  the  defen- 
dant within  the  meaning  of  the  29  Car.  2,  c.  3,  s.  17. 

[S.  C.  29  L.  J.  Ex.  236 ;  1  L.  T.  483 :  reversed  1861,  6  H.  &  N.  828.] 

Action  for  goods  bargained  and  sold.     Plea :  Never  indebted. 

At  the  trial,  before  Bramwell,  B.,  at  the  last  Bristol  Assizes,  it  appeared  that 
plaintiffs  were  spirit  merchants  at  Bristx)! ;  and  that  in  Febi'uary,  1857,  their  traveller 
called  on  the  defendant,  who  resided  at  Swansea,  and  verbally  sold  to  him  two 
puncheons  of  rum  and  a  hogshead  of  brandy  (the  one  by  sample,  the  other  not),  for 
the  price  of  801.  2s.  2d.  It  was  agreed  that  the  spirits  should  remain  in  bond  in  the 
plaintiffs'  warehouse  at  Bristol,  "  free  of  rent,"  for  six  months,  at  the  end  of  which 
time  the  price  should  be  payable.  On  the  same  day,  the  traveller  communicated  the 
sale  to  the  plaintiffs,  whereupon  they  sent  to  the  defendant  an  invoice  of  the  spirits,  and 
entered  them  in  the  books  kept  in  their  bonded  warehouse,  as  transferred  to  the  defen- 
dant. After  the  time  of  credit  expired,  the  plaintiffs'  traveller  applied  to  the  defendant 
for  payment,  when  he  asked  the  traveller  to  take  back  the  spirits  and  sell  them  for  him, 
which.was  refused.  On  the  10th  February,  1859,  the  defendant  wrote  the  plaintiffs  the 
following  letter : 

"  Messrs.  Castle  &  Co. 

"Sirs, — You  will  oblige  by  informing  me  of  the  present  value  of  the  rum  and 
brandy,  that  is  to  say,  what  you  are  willing  to  give  for  it. — Yours,  &c. 

"Egbert  Sworder." 

The  plaintiffs  wrote  in  reply  as  follows  : — 

"  Sir, — It  is  not  usual  to  retake  goods,  but  if  you  [282]  wish  it  we  will  place  the 
brandy  and  rum  in  a  broker's  hands,  and  credit  you  for  what  they  fetch. — Yours,  &c. 

"Castles  &  Co." 

It  was  submitted,  on  behalf  of  the  defendant,  that  there  was  no  evidence  of  an 
acceptance  and  receipt  of  the  goods  to  satisfy  the  Statute  of  Frauds  (29  Car.  2,  c.  3, 
s.  17).  The  learned  Judge  was  of  that  opinion  and  nonsuited  the  plaintiff,  reserving 
leave  to  him  to  move  to  enter  a  verdict  for  the  amount  claimed. 

Lush,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  against  which 
Welsby  and  Edwards  now  shewed  cause.  There  was  no  acceptance  or  actual 
receipt  of  the  goods  to  satisfy  the  Statute  of  Frauds.  In  Blackburn  on  the  Contract 
of  Sale,  p.  28,  the  question  is  discussed,  as  to  what  constitutes  an  actual  receipt,  and 
it  is  observed  that  where  the  goods  are  in  the  hands  of  a  third  party,  "  the  question 
whether  or  not  there  has  been  a  receipt  of  part  of  the  goods  by  the  purchaser  is 
identically  the  same  as  whether  the  vendor  has  so  parted  with  possession  as  to  put  an 
end  to  his  lien  as  to  that  part  of  the  goods."  Thus,  in  Bentall  v.  Burn  (3  B.  &  C.  423), 
where  a  delivery  order  was  given  to  the  vendee,  it  w^as  held  that  there  could  be  no 
acceptance  by  him  until  the  warehouseman  accepted  the  order  and  assented  to  hold 
the  goods  as  his  agent.  The  same  learned  author  observes  (p.  29),  that  "  when  goods 
are  in  the  custody  of  the  vendor  himself  or  his  immediate  servants,  and  not  of  a 
middle-man,  there  is  a  difficulty ;"  and  that  though  an  agreement  between  the  vendee  and 
vendor  that  the  latter  shall  cease  to  hold  the  goods  as  vendor  and  shall  hold  them  as 
agent  of  the  vendee,  will  put  an  end  to  the  rights  of  the  vendor,  yet  "  such  an  agree- 
ment must  be  very  distinctly  proved,  and  unless  the  [283]  vendors'  lien  on  some  part 
of  the  goods  be  gone  there  cannot  be  an  actual  receipt "  In  Chaplin  v.  Rogers  (I  East, 
192),  the  vendee  dealt  with  the  commodity  as  if  it  were  in  his  actual  possession,  for 
he  sold  part  of  it  to  another  person.  In  Howe  v.  Palmer  (3  B.  &  Aid.  321),  there  was 
a  verbal  sale  of  twelve  bushels  of  tares ;  and  the  purchaser  requested  that  they  might 
remain  at  the  vendor's.  The  vendor  measured  out  twelve  bushels  and  set  them  apart 
for  the  purchaser,  and  it  was  held  that  there  was  no  acceptance.  In  Farino  v.  Home 
(16  M.  &  W.  119),  a  warrant  for  the  delivery  of  the  goods  on  payment  of  rent  and 
charges  was  indorsed  by  the  warehouseman  to  the  vendee,  who  kept  it  several  months, 
and  it  was  held  that  the  delivery  and  receipt  of  the  warrant  was  not  in  effect  the  same 
thing  as  the  delivery  and  receipt  of  the  goods.  [Martin,  B.,  referred  to  Hunt  v.  Hecht 
(8  Exch.  814).]     In  Marvin  v.  JVallia  (6  E.  &  B.  726),  there  was  a  complete  verbal 
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bargain  for  the  sale  of  a  horse  by  the  plaintiff  to  the  defendant  for  a  price  above  101., 
and  afterwards  the  plaintiff  asked  the  defendant  to  lend  him  the  horse  for  a  few  weeks 
till  he  got  another ;  therefore  the  case  was  the  same  as  if  the  horse  had  been  removed 
from  the  stable  of  the  plaintiff  to  that  of  the  defendant,  and  afterwards  returned  to 
the  plaintiff.  Here  there  was  no  act  which  transferred  the  property  in  the  goods  to 
the  vendee,  so  that  he  could  have  maintained  trover  if  the  vendor  had  resold  them. 
They  also  referred  to  Parker  v.  Wallis  (5  E.  &  B.  21 ). 

Lush  and  H.  T.  Cole,  in  support  of  the  rule.  Many  of  the  decisions  on  this 
subject  cannot  be  supported.  It  has  been  held  that  the  acceptance  must  be  such  as  to 
preclude  the  vendee  from  objecting  that  the  goods  do  not  correspond  with  the  contract ; 
but  looking  at  the  language  of  the  enact-[284]-ment,  it  is  manifest  that  its  object  was 
to  require  evidence,  not  of  the  performance  of  the  contract,  but  that  the  contract  was 
in  fact  made.  If  a  vendee  paid  something  by  way  of  earnest,  that  would  not  preclude 
him  from  objecting  that  the  goods  supplied  were  not  according  to  the  sample.  The 
same  may  be  -said  with  respect  to  a  memorandum  in  writing  or  an  acceptance  of  part 
of  the  goods.  [Martin,  B.  A  vendor  may  maintain  an  action  for  goods  sold  and 
delivered,  although  there  has  been  no  receipt  of  them  by  the  vendee ;  for  instance,  if 
a  livery-stable  keeper  sold  a  horse,  and  at  the  request  of  the  vendee  the  horse  remained 
in  the  same  stable,  there  would  be  acceptance  within  the  statute.]  Where  goods  are 
in  a  bonded  warehouse,  and  the  warehouseman,  at  the  request  of  the  vendee,  transfers 
them  to  his  name,  that  is  equivalent  to  a  delivery.  Here  the  defendant  is  told  that 
the  goods  are  in  bond  in  the  plaintiffs'  warehouse,  and  he  agrees  that  they  shall  remain 
there  for  six  months  without  payment ;  after  which  time  he  asks  the  plaintiffs'  traveller 
to  sell  the  goods.  That  is  evidence  for  a  jury  of  an  acceptance.  In  Hunt  v.  Hecht 
(8  Exch.  814),  the  defendant  agreed  to  purchase  a  quantity  of  bones  of  a  particular 
description  to  be  selected  from  others  in  a  heap ;  and  immediately  he  saw  the  bones 
sent,  he  repudiated  the  contract  on  the  ground  that  they  did  not  correspond  with  his 
order.  Here  there  was  an  appropriation  of  the  goods  with  the  assent  of  the  vendee. 
Where  the  goods  correspond  with  the  order,  an  acceptance  by  a  warehouseman  is  an 
acceptance  by  the  vendee.  Suppose  the  defendant  had  told  the  plaintiffs'  traveller  to 
select  and  mark  the  goods,  and  he  did  so,  would  not  that  have  been  evidence  of  an 
assent  to  the  appropriation?  Mwton  v.  Tibbett  (15  Q.  B.  428)  is  an  express  authority 
that  the  acceptance  need  not  be  such  as  to  preclude  the  purchaser  from  questioning 
the  quantity  or  [285]  quality  of  the  goods.  The  defendant  requested  the  plaintiff  to 
sell  the  goods  for  him,  and  therefore  it  should  have  been  left  to  the  jury  to  say  whether 
or  no  there  had  been  an  acceptance :  Blenkinsop  v.  Clayton  (7  Taunt.  597),  Bushel  v. 
Wheeler  (15  Q.  B.  442,  note).  When  the  goods  were  entered  in  the  books  kept  in  the 
bonded  warehouse  as  transferred  to  the  defendant,  the  plaintiff  held  them,  not  as 
owner,  but  as  warehouseman  :  Elmore  v.  Stone  (1  Taunt.  458).  The  true  principle  is 
thus  stated  by  Orompton,  J.,  in  Meredith  v.  Meigh  (2  E.  &  B.  364,  374),  "  Where  goods, 
or  the  indicia  of  the  property  in  goods,  remain  long  under  the  controul  of  the  vendee, 
especially  where  the  vendee  has  in  any  respect  acted  as  owner  of  the  goods,  there  may 
be  sufficient  evidence  of  an  acceptance  and  receipt,  although  the  goods  themselves  are 
not  received."  The  judgment  in  Marvin  v.  Wallis  (6  E.  &  B.  726)  proceeded  on  the 
ground  that,  though  the  vendor  retained  possession  of  the  goods,  there  was  evidence 
that  in  fact  he  held  for  the  vendee.  So,  here,  the  holding  of  the  plaintiffs  is  incon- 
sistent with  a  holding  as  owners  of  the  goods.  It  is  only  necessary  that  the  vendee 
should  do  some  act  indicating  an  acceptance  of  the  goods :  Parker  v.  WallU  (5  E.  & 
B.  2I>. 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  I  agree  with 
the  observation  of  Lord  Campbell  in  Marvin  v.  Wallis  (6  E.  &.  B.  736),  that  so  long  as 
the  17th  section  of  the  Statute  of  Frauds  remains  in  force  we  are  bound  to  give  effect 
to  it  j  and,  though  it  is  universally  disapproved  of,  the  mode  of  getting  rid  of  it  is  to 
give  it  its  true  construction,  and  not  to  put  upon  it  a  forced  construction  in  order  to 
enable  persons  to  escape  from  it.  There  have  been  a  great  number  of  [286]  cases 
under  the  statute  most  of  which  are  familiar  to  us  all,  but  I  am  not  aware  of  any  like 
the  present,  except  that  one.  Some  of  the  cases  may  be  right  and  some  wrong,  but  it 
is  clear  that  in  order  to  make  a  binding  contract  within  the  statute,  there  must  be 
an  acceptance  and  actual  receipt — these  are  the  words  of  the  statute.  It  would  be 
singular  if  a  vendee  should  be  considered  to  have  accepted  and  received  the  goods. 
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whilst  they  remained  in  the  possession  of  the  vendor,  and  whilst  the  vendor  had  a 
right  to  hold  them  until  he  was  paid  their  price.  If,  in  this  case,  at  the  end  of  the 
six  months  the  defendant  had  brought  an  action  for  the  goods,  could  he  have  recovered  ■? 
In  my  opinion  he  could  not,  because  the  plaintiffs  had  a  lien  on  the  goods  and  were 
entitled  to  hold  them  until  they  were  paid  the  price.  Coleridge,  J.,  in  his  judgment 
in  Marvin  v.  Wallis,  points  out  that  whilst  the  vendor  has  a  right  to  hold  the  goods 
for  their  price,  there  is  no  acceptance  or  receipt  within  the  statute.  It  is  different 
where  the  goods  are  in  the  hands  of  a  third  person,  for  there  the  question  is,  whose 
agent  is  he  and  on  whose  account  does  he  hold  them,  whether  for  the  vendor  or 
vendee ;  but  so  long  as  the  goods  remain  in  the  hands  of  the  vendor,  it  cannot  be  said 
that  there  is  an  acceptance  and  actual  receipt  by  the  vendee,  when  in  reality  they  are 
in  the  possession  of  the  vendor.  In  the  case  of  Elmore  v.  Stone  (1  Taunt.  458),  the 
plaintiff  had  two  characters,  viz.,  vendor  of  the  horse  and  keeper  of  the  livery-stable. 
He  parted  with  possession  of  the  horse  as  owner  and  kept  it  as  livery-stable  keeper. 
It  was  the  same  as  if  the  horse  had  been  sent  to  another  livery-stable  keeper  to  keep 
for  the  vendee — the  plaintiff  had  no  lien  upon  it.  That  is  different  from  the  case  of  a 
vendor  having  a  lien  upon  the  article  and  being  in  possession  of  it.  Reliance  is  placed 
upon  the  correspondence,  but  the  reasonable  meaning  of  that  is,  "  sell  [287]  the  spirits 
for  the  best  price  you  can,  and  I  will  pay  you  the  difference."  No  doubt,  the  defen- 
dant thought  himself  liable  but  he  was  not ;  and  if  a  verdict  had  been  found  for  the 
plaintiff,  I  should  have  thought  that  it  ought  to  have  been  set  aside. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
question  is  whether  there  was  such  an  acceptance  of  the  goods  by  the  defendant  as  to 
satisfy  the  Statute  of  Frauds.  The  rule  was  granted  on  the  supposition  that  there 
was  some  evidence  to  justify  a  jury  in  finding  an  acceptance,  but  I  am  of  opinion  that 
there  was  none.  At  the  end  of  the  six  months  the  vendor  acquired  a  lien  for  the 
price  of  the  goods,  and  while  that  continued  there  could  be  no  acceptance  of  them. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  think  that  notwithstanding  the 
bargain  the  plaintiff  still  held  possession  of  the  goods  as  seller,  and  not  as  agent  for 
the  defendant.  I  do  not  say  that  the  seller  may  not  be  agent  for  the  buyer,  because 
if  a  person  bought  a  horse  of  a  horse-dealer  and  asked  him  to  take  it  to  a  smith  to  be 
shod  and  then  to  his  stable,  and  he  did  so,  there  would  be  an  acceptance  within  the 
statute.  Each  case  must  be  decided  according  to  its  particular  circumstances.  In 
this  case,  how  can  it  be  said  that  the  defendant  accepted  and  actually  received  the 
goods'?  Suppose  the  plaintiff  had  resold  the  goods,  could  the  defendant  at  the  end  of 
the  six  months  have  maintained  an  action  against  him  for  not  delivering  them  ?  I 
agree  with  the  observation  in  Morton  v.  Tibbett  (15  Q.  B.  428),  that  there  may  be  an 
acceptance  and  receipt  within  the  statute,  although  the  vendor  has  had  no  opportunity 
of  examining  the  goods,  and  although  he  has  done  nothing  to  preclude  himself  from 
[288]  objecting  that  they  do  not  correspond  with  the  contract.  It  is  impossible  to  lay 
down  any  general  rule,  but  I  think  it  a  good  test,  that  there  must  be  such  a  delivery 
as  to  give  the  purchaser  an  opportunity  of  judging  of  the  quality  of  the  goods ;  and  it 
must  be  ascertained  in  each  case  when  the  duty  of  examining  them  arises.  If  a  person 
ordered  a  quantity  of  lime  to  be  placed  on  a  particular  field  for  the  purpose  of  manuring 
it,  if  he  intended  to  avail  himself  of  his  right  to  object  to  the  quality  or  quantity  he 
should  be  there  at  the  time,  otherwise  he  ought  not  to  be  allowed  to  say  that  there 
was  no  acceptance.  In  this  case,  when  was  it  the  duty  of  the  defendant  to  make  his 
objection,  if  he  had  any  ?  I  think  not  at  the  time  when  the  order  was  sent ;  but  at 
the  end  of  the  six  months  when  he  was  to  pay  for  the  goods.  Therefore  until  he  had 
an  opportunity  of  objecting  there  could  be  no  acceptance  and  receipt  within  the 
statute. 

Rule  discharged. 


Chinery  v.  Viall.  Feb.  10,  I860.— A.  having  bought  some  sheep  on  credit  left 
them  in  the  custody  of  the  vendor.  Without  any  default  on  the  part  of  A.  the 
vendor  resold  the  sheep.  Held  :  First,  that,  though  the  price  had  not  been  paid 
or  tendered  by  A.,  the  resale  was  a  conversion  of  the  sheep  by  the  vendor  in 
respect   of    which   A.    was   entitled   to   maintain   trover. — Secondly.    That   the 
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measure  of  damage  was  not  the  value  of  the  sheep,  but  the  loss  sustained  by  A. 
by  not  having  the  sheep  delivered  to  him  at  the  price  agreed  on. 

[S.  C.  29  L.  J.  Ex.  180;  8  VV.  R.  629.  Followed,  Johnson  v.  Stear,  1863,  15  C.  B. 
(N.  S.)  330 ;  Jttack  v.  Bramwell,  1863,  3  B.  &  S.  520.  Applied,  D&tiahl  v.  Suckling, 
1866,  L.  R.  1  Q.  B.  585;  Hiort  v.  London  and  North  Western  Railway,  1879,  4  Ex.  D. 
1%*^ ;  _  belsize  Motor  Supply  Company  v.  Cox,  [1914]  1  K.  B.  244.  Distinguished, 
Mulliner  v.  Florence,  1878,  3  Q.  B.  D.  490;  Johnson  v.  Lancashire  and  Yorkshire 
Railway,  1878,  3  C.  P.  D.  507.  Considered,  Rew  v.  Payne,  1885,  53  L.  T.  935; 
5  Asp.  M.  0.515.] 

Declaration.  First  count :  That  the  plaintiff  agreed  with  the  defendant  to  buy, 
and  the  defendant  agreed  with  the  plaintiff  to  sell  to  him,  48  sheep,  to  be  taken  and 
fetched  away  from  the  defendant's  premises  within  a  fortnight,  at  53s.  a  head ;  and 
though  plaintiff  was  always  ready  and  willing  to  pay,  and  all  things  happened  to 
entitle  the  plaintiff  to  have  the  sheep  delivered  to  him,  yet  the  defendant  refused  to 
allow  the  plaintiff  to  have  or  take  the  sheep  &c.     Second  count :   Trover  for  43  sheep. 

[289]  Pleas.  To  the  first  count :  Traverse  of  agreement.  To  the  second  count : 
First,  not  guilty.  Secondly,  that  the  goods  &c.  were  not  the  goods  &c.  of  the 
plaintiff.     Whereupon  issue  was  joined. 

At  the  trial,  before  Bramwell, 'B.,  at  the  sittings  in  London  after  last  Trinity 
Term,  the  plaintiff  proved  that,  on  the  10th  of  January,  1859,  the  defendant  agreed 
to  sell  him  48  sheep  at  53s.  a  head.  The  plaintiff  took  five  away  on  that  day,  and 
said  he  would  send  some  money  on  the  following  Saturday.  On  that  day  the  defen- 
dant wrote  to  the  plaintiff  the  following  note  : — 

"Mr.  Ohinery. 

"I  should  thank  you,  according  to  promise,  to  send  me  by  bearer  121.  or  131. 
towards  the  sheep  you  .had  on  Monday.  The  reason  of  sending  so  early,  I  want  to 
go  another  way. — Yours  &c.  "Alfred  P.  Viall." 

The  plaintiff  sent  the  defendant  151.  On  the  same  day  the  defendant  wrote 
another  note  to  the  plaintiff  as  follows  : — 

"  Mr.  Chinery. 

"I find  by  my  man  that  you  sent  by  him  151.,  which  is  11.  15s.  more  than  five 
sheep  come  to  ;  which  I  have  returned.  At  the  same  time  I  wish  to  inform  you  I  do 
not  intend  letting  any  more  sheep  out  of  my  yard  before  they  are  paid  for. — Yours 
&c.  "A.  P.  Viall." 

On  the  following  Monday  the  plaintiff  went  to  take  away  19  sheep.  He  saw  the 
defendant,  who  said  he  had  sent  the  sheep  to  London,  where  in  fact  he  sold  them  at 
52s.  a  bead. 

The  learned  Judge  told  the  jury  that,  by  the  contract,  the  property  in  the  sheep 
passed  to  the  plaintiff,  and  that  the  defendant  ought  not  to  have  parted  with  them. 
And  his  lordship  asked  the  jury  whether  they  thought  the  bargain  [290]  was  that 
the  plaintiff  was  not  to  have  the  sheep  until  he  paid  for  them  ;  also  what  damages  the 
plaintiff  had  sustained  by  not  having  the  sheep  delivered  to  him.  The  jury  found 
that  the  plaintiff  was  to  have  the  sheep  before  paying  for  them,  and  that  he  had  sus- 
tained 51.  damages.  Upon  which  the  learned  Judge  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  both  counts  for  1181.  193.,  the  value  of  the  sheep,  reserving  leave 
to  the  defendant  to  move  to  reduce  the  verdict  to  51.,  and  enter  a  verdict  for  the 
defendant  on  the  count  in  trover. 

Couch,  in  Michaelmas  Term,  obtained  a  rule  nisi  accordingly  ;  against  which 

Huddleston  and  Tompson  Chitty  shewed  cause  (February  9th). (a)  The  verdict 
was  properly  entered  on  the  count  in  trover.  The  property  in  the  sheep  became 
vested  in  the  plaintiff  by  the  contract  of  sale.  On  a  sale  of  specific  goods  at  an  agreed 
price  the  property  passes  to  the  purchaser.  If  sold  with  a  definite  credit,  and  nothing 
is  said  as  to  the  time  of  delivering  the  goods,  the  right  of  possession  and  right  of 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
Ex.  Div.  xiiL— 38* 
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property  vest  at  once  in  the  purchaser,  and  he  is  entitled  to  have  the  goods  delivered 
to  him  immediately  :  Spartali  v.  Benecke  (10  C.  B.  212).  If  nothing  is  said  about  the 
time  of  payment  the  right  of  property  is  vested  in  the  purchaser,  but  the  vendor  has 
a  lien  for  the  purchase  money.  In  each  case  the  goods  are  at  the  risk  of  the  purchaser, 
and  if,  after  the  sale,  the  goods  should  be  destroyed  by  fire,  the  purchaser  must  bear 
the  loss:  Blomm\.  Saunders  (4  B.  &  C.  941,  948).  [Pollock,  C.  B.  If  a  man  sells 
articles  on  which  he  has  a  lien,  it  is  said  that  his  lien  is  gone.  But  it  is  difficult  to 
see  how,  if  a  man  holds  property  worth  1001.  pledged  to  him  to  cover  991.  due  to  him, 
he  should  lose  the  [291]  benefit  of  his  lien  if  driven  by  necessity  to  sell.  If  an  action 
were  brought  in  such  a  case  I  should  recommend  the  jury  to  give  to  the  plaintiff, 
not  the  value  of  the  goods  pledged,  but  damages  equal  to  the  injury  done  to  him.] 
The  defendant  lost  his  lien,  and  the  right  of  possession  and  right  of  property  thus 
became  vested  in  the  plaintiff.  If  the  defendant  is  in  some  difficulty  as  to  suing  the 
plaintiff  for  the  price  of  the  sheep,  it  is  a  difficulty  which  he  has  brought  upon  himself 
by  dealing  with  the  property  of  a  vendee  who  has  not  been  guilty  of  any  default. 
As  to  the  suggestion  that  the  rights  of  an  unpaid  vendor  exceed  those  of  a  bailee, 
that  may  be  so  after  the  purchaser  has  made  default.  The  observation  applies  to 
all  the  cases  which  will  be  cited  for  the  defendant  on  this  point.  In  Keen  v.  Priest 
(4  H.  &  N.  236),  in  trover,  the  plaintiff  was  held  entitled  to  the  value  of  the  goods 
illegally  distrained.     They  referred  also  to  Gillanl  v.  Brittan  (8  M.  &  W.  575). 

Couch,  in  support  of  the  rule.  The  first  question  is,  whether  trover  is  maintain- 
able, the  price  of  the  sheep  not  having  been  tendered  to  the  defendant.  The  distinc- 
tion between  a  vendor  to  whom  the  price  has  not  been  tendered  and  a  person  having 
a  mere  lien  is  clearly  stated  in  Blackburn  on  the  Contract  of  Sale,  p.  308,  where  it  is 
said  that  the  decided  cases  seem  to  establish  that  "the  right"  of  an  unpaid  vendor 
while  in  possession  of  the  goods  "  exceeds  a  mere  lien  ;  that  is  to  say,  it  Interferes  not 
only  with  the  purchaser's  right  of  possession,  but  also  with  his  right  of  property. (c) 
"If  the  purchaser,"  previously  to  a  resale  of  the' property,  "tendered  all  that  was 
due,  he  would  be  entitled  to  consider  the  resale  as  altogether  tortious  and  to  [292] 
maintain  trover  against  the  vendor  for  it ;  (a)  but  if  he  did  not  make  that  tender  his 
remedy  for  an  abuse  of  the  power  of  sale  would  be  by  an  action  for  that  abuse,  and 
not  by  an  action  of  trover."  [Martin,  B.,  referred  to  Littleton,  sect.  71,  and  the 
judgment  of  Tindal,  C.  J.,  in  Clark  v.  Gilbert  (2  Bing.  N.  C.  343,  357).]  In  Milgate 
V.  Kebhle  (3  Man.  &  G.  100)  goods  were  sold  to  be  paid  for  by  instalments,  the  balance 
to  be  paid  before  removal.  The  balance  being  unpaid,  the  vendor  resold  the  goods 
before  the  lapse  of  a  reasonable  time  for  payment.  It  was  held  that  the  purchaser 
could  not  maintain  trover.  Secondly,  if  the  plaintiff's  contention  is  well  founded 
and  the  defendant  is  held  liable  in  this  action  for  the  whole  value  of  the  sheep,  the 
plaintiff  will  get  an  advantage  to  which  he  is  not  entitled,  because  the  defendant 
cannot  maintain  an  action  against  the  plaintiff  for  the  price.  Hagedorn  v.  Laing 
(6  Taunt.  162)  decides  that  the  defendant  could  not  recover  as  for  goods  bargained 
and  sold.  The  Court  there  say  if  the  vendor  resells  "  he  shews  his  dissent  to  the 
contract  of  bargain  and  sale."  In  Lamotid  v.  Davall  (9  Q.  B.  1030)  it  was  pointed  out 
that  there  would  be  injustice  to  the  purchaser  in  holding  him  liable  for  the  full  price 
of  the  goods  sold,  though  he  could  not  have  the  goods.  Under  the  count  for  not 
delivering  the  sheep  the  plaintiff  gets  all  the  damages  he  is  justly  entitled  to. 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said. — The  effect  of  the  bargain  between  the  parties  was  that 
the  sheep  were  bought  upon  credit,  that  is  to  say,  the  plaintiff  was  to  have  them 
before  paying  for  them,  and  they  remained  in  the  custody  of  the  defendant,  not  for 
the  defendant's  purposes  but  for  the  [293]  plaintiff's.  Our  judgment  however  does 
not  turn  upon  that.  Before  the  time  for  payment  arrived,  and  before  the  plaintiff" 
was  in  default,  the  defendant  sold  the  sheep,  which  were  taken  away  and  wholly  lost 
to  the  plaintiff.  The  plaintiff  sued  in  the  first  count  for  the  non-delivery  of  the  sheep 
according  to  the  contract ;  and  in  the  second  count  complained  that  the  defendant  had 
converted  and  disposed  of  them  to  his  own  use.  The  defendant  pleaded  that  they 
were  not  the  plaintiff's  sheep.     A  verdict  was  found  -for  the  plaintiff  on  both  counts. 

(c)  On  this  point  he  also  cited  Wilmshurst  v.  Bowker,  5  Bing.  N.  C.  541,  and  Black- 
burn on  the  Contract  of  Sale,  p.  325. 

(a)  Referring  to  JValter  v.  Smith,  5  B.  &  Aid.  439. 
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But  it  was  objected,  on  the  part  of  the  defendant,  that  trover  could  not  be  maintained, 
because,  though  the  property  had  passed  to  the  plaintiff,  he  was  not  entitled  to  the 
present  possession.  It  was  argued  that  the  right  of  an  unpaid  vendor  is  different 
from  that  of  a  pledgee  ;  and  that  though,  if  the  pledgee  converts  the  chattels  pledged 
to  him,  the  bailment  is  determined  and  the  pledgor  can  maintain  an  action,  it  is  not 
so  in  the  case  of  an  unpaid  vendor.  We  are  all  however  of  opinion  that  this  proposi- 
tion is  not  maintainable.  It  appears  to  us  that  where  there  has  been  no  default  on  the 
part  of  the  vendee,  if  the  vendor  is  guilty  of  an  act  of  conversion  of  the  goods  sold, 
the  vendee  is  entitled  to  maintain  an  action  against  him  for  that  conversion,  and  that 
he  has  such  a  right  of  property  and  possession  as  is  necessary  to  entitle  a  party  to 
maintain  such  action.  In  this  case  the  sheep  remained  in  the  possession  of  the  vendor, 
not  qua  vendor,  but  as  the  agent  of  the  vendee  (the  plaintiff),  and  for  his  benefit. 
Indeed,  even  if  the  vendee  had  been  in  default,  the  case  would  be  concluded  by 
MartindaU  v.  Smith  (1  Q.  B.  389),  which  shews  that  if  a  day  had  been  named  for 
payment,  and  the  plaintiff  had  not  paid  on  that  day,  but  had  afterwards  and  before 
the  conversion  tendered  the  money,  the  action  would  have  been  maintainable.  That 
case  is  stronger  than  the  present,  and  if  we  had  any  doubt  [294]  we  should  feel 
ourselves  bound  by  it.  The  case  of  Milgate  v.  Kehhle  (3  Man.  &  G.  100)  is  distinguish- 
able, for  in  the  first  place  the  point  was  not  made  there,  and  though  the  bailment  had 
been  determined  by  the  act  of  the  defendant,  it  was  a  case  where  the  plaintiff  was  in 
default  at  the  time  when  the  act  of  conversion  was  committed.  There  was  another 
authority  referred  to  entitled  to  great  respect,  viz.  my  brother  Blackburn's  book  on 
the  Contract  of  Sale,  but  I  may  state  I  have  his  own  authority  for  saying  that  he 
agrees  with  us. 

But  it  was  further  urged  on  the  part  of  the  defendant,  that,  supposing  trover 
maintainable,  the  damages  recoverable  on  either  count  ought  to  be  no  more  than  were 
really  sustained  by  the  plaintiff,  that  is,  the  value  of  the  sheep,  minus  the  price  he 
would  have  had  to  pay  for  them  if  they  had  been  delivered  to  him  ;  and  that  therefore 
51.  would  be  ample  damages,  and  that  a  farthing  would  have  been  sufficient.  Upon 
that  point  our  opinion  is  in  favour  of  the  defendant,  viz.,  that  the  plaintiff  is  entitled 
to  recover  no  more  than  the  real  damage  he  has  susta,ined.  In  Lamond  v.  Davall 
(9  Q.  B.  1030)  the  plaintiff  had  sold  shares  to  the  defendant  which  he  had  not 
accepted,  and  the  plaintiff  had  resold  them ;  it  was  held  that  after  that  he  could  not 
sue  the  defendant  for  goods  bargained  and  sold.  If  that  is  so,  the  defendant  could 
not  maintain  such  an  action  in  the  present  case  ;  and  as  the  vendor  could  not  sue  for 
goods  bargained  and  sold,  the  result  is  that  he  could  not  in  any  form  of  action  recover 
the  price  ;  and  it  would  be  singular  if  the  same  act  which  saved  the  vendee  the  price 
of  the  sheep  should  vest  in  him  a  right  of  action  for  their  full  value  without  deduct- 
ing the  price.  The  cases  on  this  subject  are  well  put  together  in  Mayne  on  Damages 
(p.  215),  and  shew  that  in  this  action  it  is  not  an  absolute  rule  of  law  that  the  value 
of  the  goods  is  to  be  taken  as  the  measure  of  damage.  There  [295]  are  several 
cases  which  may  be  mentioned  as  illustrative  of  this.  For  instance,  where  a  defen- 
dant, after  having  been  guilty  of  an  act  of  conversion,  delivers  the  goods  back  to  the 
plaintiff,  the  actual  damage  sustained,  and  not  the  value,  is  the  measure  of  damages. 
So,  where  a  man  has  temporary  possession  of  a  chattel,  the  ownership  being  in  another, 
the  bailee,  no  doubt,  may  maintain  an  action  ;  but  only  for  the  real  damage  sustained 
by  him  in  the  deprivation  of  the  possession.  Other  cases  might  be  cited  to  shew  that 
there  is  no  such  absolute  rule  of  law  as  to  the  damages  in  trover  as  that  suggested.  In 
Read  V.  Fairbanks  (13  C.  B.  692),  an  unfinished  ship  was  taken  and  then  completed,  and 
after  its  completion  converted  ;  it  was  held  that  the  plaintiff  was  entitled  to  the  value  at 
the  time  when  the  defendant  took  it,  not  at  the  time  when  he  converted  the  com- 
pleted ship  to  his  own  use.  To  the  same  effect  is  the  ease  of  Bnerly  v.  Kendall 
(17  Q.  B.  937)  :  the  principle  deducible  from  the  authorities  being  that  a  man  cannot 
by  merely  changing  the  form  of  action  entitle  himself  to  recover  damages  greater  than 
the  amount  to  which  he  is  in  law  entitled,  according  to  the  true  facts  of  the  case  and 
the  real  nature  of  the  transaction.  Here  the  result  is,  that  the  plaintiff  is  entitled  to 
reco\  er  51.  only. 

It  is  not  to  be  understood  that,  though  in  the  present  case  the  plaintiff  cannot 
recover  more,  if  a  stranger  had  converted  the  goods  the  plaintiff  would  not  have  been 
entitled,  as  against  him,  to  recover  the  whole  amount  of  the  value  or  proceeds.  That 
might  depend  upon  whether  the  plaintiff  would  be  liable  to  the  seller  for  the  contract 
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price  ;  and  probably  in  such  a  case  he  would,  for  there  the  seller  would  be  in  no 
default ;  and  if  he  could  not  deliver  the  goods  owing  to  the  wrongful  act  of  a 
third  party,  it  may  be  that  he  could  recover  the  [296]  whole  price,  and  the  vendee 
would  be  entitled  to  recover  the  amount  from  the  stranger.  The  verdict  must  stand 
as  found  by  the  jury,  but  be  reduced  to  51. 
Rule  absolute  to  reduce  the  damages. 

BURROUGHES  V.  Bayne.  Feb.  10,  1860. — If  a  person  detains  goods  under  any 
claim  of  interest  in  himself,  so  as  to  deprive  the  person  entitled  to  the  possession 
of  them  of  his  dominion  over  them,  it  is  a  conversion. — F.  being  in  possession  of 
a  billiard  table,  which  the  plaintiff  had  lent  to  him  on  hire,  by  bill  of  sale  assigned 
the  goods  in  his  house,  and  with  them  the  billiard  table,  to  the  defendant.  The 
defendant  took  possession,  but  did  not  remove  the  table.  The  plaintiflf" demanded 
the  table.  The  defendant  desired  to  see  the  writing  under  which  it  was  let  to  F. 
On  the  following  day  the  plaintiff's  son  produced  the  document  upon  which  an 
agreement  for  the  sale  of  the  billiard  table,  which  had  not  been  carried  into 
effect,  was  indorsed.  The  defendant  was  at  first  willing  to  give  up  the  table,  but 
subsequently  wished  to  consult  his  attorney.  The  plaintiff  refused  to  permit  the 
defendant  to  have  a  copy  of  the  document,  and  gave  him  notice  that  he  would 
call  for  the  table  on  the  following  day  at  12  o'clock.  Accordingly  at  that  hour 
the  plaintiff  called  and  saw  the  defendant's  man  but  did  not  get  the  table,  the 
room  in  which  it  was  being  locked.  The  table  was  afterwards  seized  by  F.'s  land- 
lord for  rent.  In  an  action  of  trover  by  the  plaintiff  for  the  table :  Held,  that 
there  was  evidence  from  which  the  jury  were  warranted  in  finding  a  conversion 
of  the  table  by  the  defendant. — So,  notwithstanding  that  the  defendant  might 
have  given  directions  to  his  man  to  give  up  the  table  when  called  for,  such 
directions  not  having  been  communicated  to  the  plaintiff — Quare,  per  Martin,  B., 
whether  the  defendant's  taking  possession  of  the  table  under  the  bill  of  sale  was 
not  a  conversion. 

[S.  C.  29  L.  J.  Ex.  185;  2  L.  T.  16.  Adopted,  Hilbery  v.  Hatton,  1864,  2  H.  &  C. 
822.  Considered,  Hollins  v.  Fowler,  1875,  L.  R.  7  H.  L.  780.  Referred  to, 
Hiort  v.  London  and  Nwth  Western  Railway,  1879,  4  Ex.  D.  194 ;  Consolidated  Company 
v.  CiLrtis,  [1892]  1  Q.  B.  495.     Discussed,  Claytm  v.  Le  Roy,  [1911]  2  K.  B.  1031.] 

Trover  for  a  billard  table  with  the  appurtenances. 

Pleas.     First :  Not  guilty.     Secondly,  that  the  goods  were  not  the  plaintiffs. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Bramwell,  B.,  at  the  sittings  in  London  after  Trinity  Term,  it 
appeared  that  in  July,  1857,  the  billiard  table  in  question  had  been  hired  of  the 
plaintiff  by  one  Filmer,  who  kept  an  hotel  in  Harley  Street,  Cavendish  Square,  under 
the  following  agreement : — 

"Messrs.  BuiToughes.  "  18  Harley  Street. 

"Gentlemen, — In  consideration  of  you  having  supplied  me  (on  hire)  with  a  full 
sized  slate  billiard  table  and  the  following  appendages,  viz.,  twelve  cues,  &c.,  I  agree 
to  hire  the  said  table  and  appendages  for  twenty  weeks  at  the  [297]  rent  of  14s.  per 
week  to  be  paid  every  four  weeks.  I  also  agree  to  pay  51.  down  as  a  collateral 
security.  Should  I  at  the  expiration  of  twenty  weeks  wish  to  purchase  the  said  table, 
&c.,  I  agree  to  pay  down  the  balance  between  the  money  paid  as  rent  and  collateral 
security,  and  the  amount  in  full  of  the  said  table,  &c.,  namely,  911. 

"Hire  of  table  and  appendages  to  commence  from  May  26,  1857.  And  the  table 
and  appendages  to  remain  your  property  till  paid  for  in  full. 

"  I  also  hold  myself  responsible  for  any  damage  done  to  the  same  by  fire  or  other- 
wise, excepting  ordinary  wear  and  tear.  "  Thomas  Filmer." 

The  table  remained  in  Filmer's  possession  till  the  7th  of  March,  1859,  when  the 
following  further  agreement  was  di-awn  up,  indorsed  on  the  first  agreement,  and 
executed  by  Filmer  : — 

"  Memorandum.     That  there  is  now  due  to  Messrs.  Burroughes  from  T.  Filmer 
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the  sum  of  801.,  being  the  balance  of  the  purchase  money  for  the  billiard  table  ;  and 
that  T.  Filmer  hereby  agrees  to  pay  the  said  sum  of  801.  by  instalments  of  51.  per 
week,  the  first  instalment  to  be  paid  on  the  9th  of  March,  1859,  and  in  default  of 
payment  of  any  one  instalment  the  whole  sum  remaining  unpaid  to  become  due  and 
to  be  paid  forthwith  ;  and  J.  F.  Penton  hereby  agrees,  in  consideration,  &c.,  to 
guarantee  the  due  payment  of  the  said  instalments,  and  in  default  of  one  instalment 
then  the  due  payment  of  the  full  amount  remaining  due. 

"Thomas  Filmer." 

This  agreement  was  never  completed,  Penton  having  declined  to  become  security. 
At  the  beginning  of  April  the  plaintiff  demanded  the  billiard  table  of  Filmer,  when 
[298]  he  found  that  a  bill  of  sale  had  been  executed  by  Filmer  to  the  defendant,  under 
which  the  defendant's  man  was  in  possession  of  the  goods  in  Filmer's  house.  The 
billiard  table  was  included  in  the  bill  of  sale.  On  the  13th  of  April  a  clerk  of 
the  plaintiff's  attorney  served  on  the  defendant,  at  his  house  in  Brook  Street,  a 
formal  demand  of  the  billiard  table.  The  defendant  asked  to  see  the  agreement, 
which  the  plaintiffs  son  accordingly  produced  to  him  on  the  next  day.  The  defendant 
then  asked  for  a  copy  that  he  might  consult  his  attorney,  but  the  plaintiff  would  not 
allow  a  copy  to  be  taken.  The  plaintiffs  son  deposed  that  the  defendant  seemed  at 
first  willing  to  give  up  the  table ;  but  afterwards,  on  reading  the  two  agreements, 
said,  "  if  it  was  a  hiring  only  he  would  give  up  the  table,  but  it  appeared  to  be  a 
purchase.  The  table  was  in  the  inventory,  and  unless  the  plaintiff  could  prove  that 
it  was  his  he  would  stick  to  it."  The  plaintiff  then  caused  notices  to  be  served  on  the 
defendant  and  the  man  in  possession,  that  on  the  following  morning,  the  15th  of  April, 
at  12  o'clock,  he  would  call  to  fetch  away  the  table.  The  plaintiff  and  his  men  called 
on  the  next  day  at  Filmer's  house  in  Harley  Street  at  the  time  appointed  and  saw  the 
man  in  possession,  but  could  not  obtain  the  billiard  table,  the  door  of  the  billiard  room 
being  locked.  The  plaintiff  never  got  the  billiard  table,  which  was  ultimately  seized 
and  sold  by  the  landlord  under  a  distress  for  rent.  The  defendant  swore  that  on  the 
morning  of  the  day  last  mentioned  he  had  given  instructions  to  the  man  in  possession 
not  to  detain  the  table.  The  man  in  possession  said  that  he  told  the  plaintiff  that  he 
might  have  the  table,  but  he  could  not  find  the  key  of  the  room  in  which  it  was.  The 
jury  found  a  verdict  for  the  plaintiff. 

Petersdorff,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  for  a  new  trial,  ou  the 
ground  that  there  was  no  evidence  [299]  of  a  conversion,  and  that  the  verdict  was 
against  the  evidence. 

C.  E.  Pollock  shewed  cause  (Feb.  9).  There  were  two  occasions  on  which  the 
conduct  of  the  defendant  was  such  as  to  be  evidence  of  a  conversion.  After  the  agree- 
ment had  been  produced  to  the  defendant  he  had  no  right  to  detain  the  billiard  table, 
but  was  bound  at  his  peril  to  give  it  up  at  once.  Secondly,  when  the  plaintiffs  men 
called  by  appointment  on  the  15th  of  April,  the  defendant  should  have  been  ready 
to  give  up  the  table.  Though  it  may  be  true,  that  if  this  was  the  first  communication 
which  had  taken  place  between  the  parties  respecting  the  table,  it  would  be  very 
slight  evidence  of  a  convei-sion,  yet  when  taken  in  connection  with  the  defendant's 
threat  to  "stick  to"  the  table,  it  was  evidence  on  which  the  jury  were  fully  warranted 
in  acting.  In  fact  the  mere  taking  an  assignment  of  the  plaintiffs  property  from  one 
who  had  no  right  to  dispose  of  it  was  a  conversion  :  M'Combie  v.  Davies  (6  East,  538). 

Petersdorff,  Serjt.,  in  support  of  the  rule.  There  was  no  evidence  of  any  inten- 
tion on  the  part  of  the  defendant  to  detain  the  table  when  the  plaintiff  and  his  men 
called  for  it.  When  asked  on  the  former  occasion  to  deliver  it  up,  the  defendant 
doubted  as  to  the  right  of  the  plaintiff,  and  desired  to  be  satisfied  on  the  point ;  but 
he  never  said  that  the  plaintiff  should  not  have  the  table.  Expressing  a  desire  to 
inquire  of  his  attorney  what  was  the  effect  of  the  agreement  is  no  evidence  of  a 
wrongful  conversion.  [Martin,  B.  A  man  is  entitled  to  his  chattel  property  at  all 
times  If  another  obstructs  his  enjoyment  of  it,  by  exercising  an  [300]  act  of  owner- 
ship over  it  to  his  prejudice,  that  is  a  conversion.]  What  the  defendant  said  was  not 
a  refusal  to  give  up  the  property,  but  merely  an  evasive  answer.  The  defendant  was 
not  in  the  actual  possession  of  the  billiard  table  at  the  moment  when  the  demand 
was  then  made  upon  him.  He  subsequently  told  the  man  in  possession  to  give  it 
up  when  the  plaintiff  should  apply  for  it.  [Channell,  B.  That  was  not  communicated 
to  the  plaintiff.     Martin,  B.     If  a  man  finds  a  watch  in  the  street  and  another  goes  to 
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him  and  demands  it,  if  the  former  says,  "  I  am  very  desirous  of  giving  it  up  to  the 
real  owner,  but  I  wish  to  ascertain  who  he  is,"  that  is  not  a  conversion.  Channell,  B. 
If  the  defendant  took  so  much  time  to  consider  whether  he  would  give  up  the  table, 
and  after  that  did  not  choose  to  take  care  that  it  should  be  given  up  when  the  plaintiff 
called  for  it,  surely  that  was  a  matter  which  the  jury  were  entitled  to  consider.]  The 
Judge  is  dissatisfied  with  the  verdict.  [Martin,  B.  That  might  be  conclusive,  if  the 
learned  Judge  reported  that  he  believed  that  the  plaintiff  or  his  witnesses  had  spoken 
falsely.  Bramwell,  B.  I  do  not  think  that  any  untruth  was  told  on  either  side.] 
There  was  no  refusal  to  deliver  up  the  table.  [Pollock,  C.  B.  The  word  refusal  is 
ambiguous.  If  by  refusal  permanent  refusal  is  meant,  that  is  a  conversion,  and  not 
merely  evidence  of  a  conversion.  Mere  delay  in  complying  M'ith  a  demand  hardly 
amounts  to  a  refusal,  if  it  is  a  reasonable  delay  for  the  purpose  of  ascertaining  the 
justice  of  the  demand.] 

Cur.  adv.  vult. 

The  following  judgments  were  now  pronounced. 

Martin,  B.  The  question  in  this  case  was,  whether  [301]  there  was  evidence  to 
go  to  the  jury  of  a  conversion ;  and  we  are  all  of  opinion  that  there  was.  The  case, 
as  it  seems  to  me,  is  of  considerable  importance.  There  is  no  more  common  cause  of 
action  than  where  an  owner  of  goods  complains  that  another  has  wrongfully  taken 
possession  of  them.  The  law  has  provided  four  forms  of  action  applicable  to  such 
a  state  of  things.  First,  the  action  of  trespass,  which  appears  more  immediately 
directed  to  the  taking  of  a  man's  property  out  of  the  possession  of  the  owner.  Secondly, 
the  action  of  replevin  in  respect  of  goods  taken  but  restored  to  the  owner  by  process 
of  law.  But  at  common  law  the  more  direct  remedy  for  the  recovery  of  possession, 
or  damages,  where  a  chattel  was  detained  from  the  owner,  was  the  action  of  detinue. 
There  existed,  however,  an  objection  to  that  action,  which  was  that  the  defendant 
was  entitled  to  wage  his  law,  and  the  consequence  was,  that  the  defendant  in  an 
action  of  detinue,  by  himself  swearing  to  the  non-existence  of  the  cause  of  action, 
could  at  once  defeat  the  plaintiff.  In  consequence  of  this,  the  Courts  of  law,  in  very 
early  times,  invented  the  action  of  trover.  They  permitted  the  plaintiff  to  state  that 
he  lost  goods  which  he  never  lost,  and  that  the  defendant  found  goods  which  he  never 
found,  and  that  the  defendant  converted  the  goods  so  found  to  his  own  use.  The 
Courts  took  upon  themselves  to  prohibit  the  defendant  from  denying  either  the  aver- 
ment of  the  losing  or  the  finding  by  the  defendant ;  and  thus  they  gave  an  action 
(a  species  of  action  on  the  case)  in  which  the  defendant  could  not  wage  his  law.  That, 
I  believe,  was  the  origin  of  the  action  of  trover — an  action  devised  for  the  purpose 
of  preventing  the  plaintiffs  from  being  defeated  by  the  wager  of  law.  The  origin  of 
the  action  of  "indebitatus  assumpsit"  was  the  same.  For  the  purpose  of  preventing 
the  wager  of  law  [302]  in  an  action  to  recover  a  debt,  the  Courts  devised  the  action 
of  "indebitatus  assumpsit,"  wherein  it  was  alleged  that  the  defendant  was  indebted 
to  the  plaintiff,  and,  being  so  indebted,  he  promised  to  pay  the  debt,  but  broke  his 
promise.     This  was  an  action  on  the  case,  and  wager  of  law  could  not  be  made.     This 

1  believe  was  the  true  origin  of  the  action  of  trover,  and,  in  my  judgment,  we  ought 
to  extend  its  operation  to  all  cases  where  a  right  of  action  in  detinue  properly  exists, 
and  not  throw  difficulties  in  the  way  of  a  man's  recovering  where  his  goods  are  wrong- 
fully detained.  I  myself  have  always  understood  that  trover  was  the  action  whereby 
a  person  entitled  to  the  possession  of  goods  wrongfully  detained  from  him  was 
entitled  by  law  to  recover  damages  for  their  detention.  I  do  not  think  there  is  any 
necessity  to  discuss  the  original  meaning  of  the  words  "trover"  or  "conversion"; 
they  are  technical  expressions  used  in  an  action  given  by  the  law  to  enable  a  man  to 
recover  damages  for  the  unlawful  detention  of  his  property.  I  freely  admit  that  the 
word  "conversion  "  is  an  unfortunate  expression.  Undoubtedly,  in  the  great  majority 
of  cases  where  an  action  of  trover  is  brought,  no  conversion  in  one  sense  has  taken 
place ;  the  goods  are  in  the  same  state  in  which  they  always  were ;  there  is  no  actual 
conversion  in  the  sense  in  which  a  person,  not  a  lawyer,  might  possibly  understand 
the  term.  In  ordinary  cases  the  plaintiff's  proof  is  much  the  same  as  would  be  required 
in  an  action  of  detinue.  But  the  word  "conversion,"  by  a  long  course  of  practice,  has 
acquired  a  technical  meaning.  It  means  detaining  goods  so  as  to  deprive  the  person 
entitled  to  the  possession  of  them  of  his  dominion  over  them.     In  Wilbraham  v.  Snow, 

2  Wms.  Saund.  47  g.,  there  is  a  note  of  Serjeant  Williams  which,  I  apprehend,  is  as 
good  an  authority  on  this  subject  as  exists.     [303]  He  says : — "  So  where  a  carpenter, 
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who  worked  in  the  king's  yard,  refused  to  go  there  any  more,  upon  which  the  surveyor 
would  not  let  him  have  his  tools  until  the  king's  work  was  done  under  a  pretended 
usage  to  do  so ;  a  demand  and  refusal  being  proved,  it  was  held,  by  Holt,  C.  J.,  that 
the  denial  of  goods  to  him  who  has  a  right  to  demand  them  is  an  actual  conversion, 
and  not  evidence  of  it  only ;  for  what  is  a  conversion  but  an  assuming  upon  oneself 
the  property  in  and  right  of  disposing  of  another's  goods'?  And  whoever  detains 
another  man's  goods  from  him  without  cause  takes  upon  himself  the  right  of  disposing 
of  them."  Now  I  adopt  that  as  the  true  meaning  of  the  word  "conversion,"  in  refer- 
ence to  this  action,  and  the  same  rule  has  been  laid  down  in  modern  times.  There 
is  a  case,  Fauldes  v,  WUloughby  (8  M.  &  W.  540),  which  I  have  long  considered  and 
often  heard  cited  as  laying  down  the  true  rule  upon  this  subject.  In  that  case  a  ferry- 
man at  Birkenhead  had  had  some  horses  put  on  board  his  boat  to  bring  to  Liverpool ; 
he  turned  them  out,  and  the  horses  were  left  upon  the  road.  An  action  of  trover  was 
brought,  and  the  question  was,  whether  or  not  trover  lay  for  their  value ;  the  Court 
were  of  opinion  that  it  did  not ;  and  the  distinction  between  the  action  of  trespass 
and  trover  was  much  discussed.  Alderson,  B.,  in  delivering  his  judgment  says : — 
"Any  asportation  of  a  chattel  for  the  use  of  the  defendant  or  a  third  person  amounts 
to  a  conversion,  for  this  simple  reason,  that  it  is  an  act  inconsistent  with  the  general 
right  of  dominion  which  the  owner  of  the  chattel  has  in  it,  who  is  entitled  to  the  use 
of  it  at  all  times,  and  in  all  places.  When,  therefore,  a  man  takes  that  chattel,  either 
for  the  use  of  himself  or  of  another,  it  is  a  conversion."  I  entirely  [304]  accede  to 
this  view  of  the  law,  which  is  simple  and  of  easy  application. 

Apply  it  to  this  case.  The  facts  were  these.  A  person  had  hired  a  billiard  table 
of  the  plaintiff,  and  then  had  executed  a  bill  of  sale  to  the  defendant ;  and  I  own  that 
I  am  not  prepared  to  state  that  the  taking  possession  under  that  bill  of  sale  was  not 
an  act  of  conversion,  for  it  seems  to  me  it  falls  within  what  is  stated  by  Alderson,  B., 
that  it  is  an  act  by  which  the  defendant  took  possession  of  the  chattel  for  the  use  of 
himself  from  a  person  who  had  no  right  to  give  it.  I  am  by  no  means  inclined  to  say 
that  the  simple  taking  possession  by  the  defendant  under  the  bill  of  sale  was  not 
a  conversion  of  those  goods.  What  further  took  place,  however,  is  this.  The  plaintiff 
went  to  the  defendant  and  shewed  him  the  document  under  which  the  billiard  table 
was  hired.  Thereupon  the  defendant  said  he  would  give  it  up ;  but,  on  turning  over 
the  paper,  he  found  something  which  was  an  incomplete  contract  for  sale,  and  he  then 
alleged  that  there  was  a  sale,  or  that  he  supposed  there  was,  and  refused  to  give  it  up. 
He  said  (in  effect),  "You  are  not  entitled  to  it,"  and  he  did  not  deliver  it  up.  In  the 
evening,  the  plaintiff'  told  the  defendant  that  at  twelve  o'clock  on  the  following  day 
he  should  send  for  the  table  for  the  purpose  of  carrying  it  away.  Accordingly,  the 
plaintiff  did  send  and  could  not  get  it,  it  being  locked  up.  In  the  meantime,  the 
defendant  had  found  that  he  was  in  error,  and  had  directed  the  man  in  possession  to 
give  up  the  billiard  table.  If  the  key  could  have  been  obtained,  it  is  suggested  that 
it  would  have  been  given  up.  The  plaintiff,  however,  went  to  get  the  billiard  table 
in  pursuance  of  his  notice,  and  I  think  it  was  the  duty  of  the  defendant  to  be  ready 
to  give  it  to  him  when  he  came  for  it.  The  consequence  [305]  was  that  the  billiard 
table  was  distrained  by  the  landlord  for  rent.  If  it  had  been  delivered  up  to  the 
plaintiff  on  the  day  appointed,  when  he  was  entitled  to  have  it,  this  would  not  have 
happened.  I  think  that  this  was  evidence  to  go  to  the  jury  of  a  conversion.  I  myself 
should  have  directed  the  jury  to  find  a  verdict  for  the  plaintiff  if  they  believed  the 
evidence  adduced  on  his  behalf.  For  these  reasons,  I  think  the  rule  ought  to  be 
discharged. 

Channell,  B.  I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.  My 
brother  Martin  has  gone  so  fully  into  the  law  which  applies  to  the  CJise,  that  I  propose 
very  shortly  to  state  the  grounds  on  which  I  agree  in  the  opinion  which  he  has 
expressed.  First,  it  was  .said  that  there  was  no  evidence  which  ought  to  have  been 
submitted  to  the  jury.  I  cannot  think  that  there  is  any  good  ground  for  the  rule  in 
that  respect.  The  case  of  the  plaintiff  did  not  exactly  tally  with  that  of  the  defen- 
dant, because  the  evidence  on  the  part  of  the  defendant,  though  in  many  respects 
consistent  with  that  on  the  part  of  the  plaintiff,  qualified,  in  some  degree,  the  case  of 
the  plaintiff ;  but  that  was  for  the  jury.  On  that  ground,  however,  the  application 
entirely  fails. 

The  next  ground  for  setting  aside  the  verdict  is,  that  the  finding  is  against  the 
evidence.     I  am  not  called  upon  to  say,  if  the  jury  had  found  a  different  verdict  that 
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I  should  have  felt  myself  at  liberty  to  set  it  aside ;  all  I  say  is,  there  was  evidence  to 
warrant  the  finding  of  the  jury.  I  desire  it  to  be  understood  that  I  do  not  mean  to 
state,  or  suggest,  that  every  detention  is  a  conversion ;  I  guard  myself  against  any 
such  supposition.  Every  asportation  is  not  a  conversion  ;  and  therefore  it  seems  to 
me  that  every  detention  [306]  cannot  be  a  conversion.  If  it  were,  the  mere  removal  of 
a  chattel,  independently  of  any  claim  over  it  in  favour  of  the  party  himself,  or.  any  one 
else  whatever,  would  be  a  conversion.  The  asportation  of  a  chattel  for  the  use  of  the 
defendant  or  third  persons,  amounts  to  a  conversion,  and  for  this  reason,  whatever  act 
is  done  inconsistent  with  the  dominion  of  the  owner  of  a  chattel,  at  all  times  and  places 
over  that  chattel,  is  a  conversion.  On  the  other  hand,  the  simple  asportation  of  a 
chattel,  without  any  intention  of  having  further  use  of  it,  though  it  may  be  a  sufficient 
foundation  for  an  action  of  trespass,  is  not  sufficient  to  establish  a  conversion.  I  apply 
to  the  case  of  detention  somewhat  the  same  rule  as  was  laid  down  in  Fouldes  v. 
Willoughby  with  reference  to  a  mere  asportation.  Now,  what  are  the  facts  1  The 
billiard  table,  which  is  admitted  to  be  the  property  of  the  plaintiff,  was  taken  by  the 
defendant  under  a  claim  to  exercise  some  dominion  over  it,  because  he  claimed  a  right 
and  power  to  detain  it,  independently  of  the  interest  of  any  other  person,  viz.,  under 
a  claim  as  owner  inconsistent  with  the  right  of  the  actual  owner.  Then,  when  the 
billiard  table  was  in  his  possession  under  a  claim  of  right,  the  plaintiff  applied  for  it. 
It  is  said  that  on  that  occasion  there  was  no  formal  demand  and  refusal.  I  agree  that 
is  so ;  but  the  defendant  at  first  said  that  the  property  was  his,  and  that  which  after- 
wards passed,  in  my  judgment,  amounted  to  a  demand  and  refusal.  The  defendant 
was  not  satisfied,  and  a  second  interview  took  place.  Then  the  plaintiff's  son  produced 
a  document,  and  the  defendant  having  inspected  it,  at  first  said  that  it  was  a  hiring 
only ;  but,  on  the  other  side,  there  was  something  which  might  possibly  amount  to  a 
sale,  and  accordingly  he  claimed  to  exercise  some  right  over  the  table,  namely,  a  right 
to  consider  for  [307]  himself,  till  the  next  day,  whether  he  would  detain  it ;  but  down 
to  that  moment  he  had  detained  it  as  a  matter  of  right.  It  is  said  he  did  not  neglect 
to  deliver  the  billiard  table,  because  in  fact  he  had  not  got  it,  but  it  was  at  another 
place,  and  that  he  did  no  more  than  to  require,  for  himself,  further  time  to  consider. 
Supposing  that  down  to  this  time  there  had  been  a  conversion,  I  cannot  say  it  was 
waived  by  the  notice.  On  the  contrary,  the  notice  strengthens  the  plaintiff's  right  to 
recover.  Putting  it  most  in  favour  of  the  defendant,  it  seems  to  me  it  may  have 
amounted  to  an  intimation  on  the  part  of  the  plaintiff  to  this  effect,  "  You  shall  have 
till  to-morrow,  when  I  will  send  some  one  to  receive  my  property.  Till  then  you 
may  consider  whether  you  will  give  it  up."  It  was  the  defendant's  duty  to  have  some 
person  on  the  spot  to  deliver  it  up.  The  plaintiff  had  done  all  that  he  could  be  reason- 
ably expected  to  do.  He  did  not  get  his  property,  and  therefore  brought  this  action. 
I  think  we  may  also  connect  the  lapse  of  time  between  the  unconditional  application 
on  the  part  of  the  plaintiff  and  the  issuing  of  the  writ;  and,  putting  all  these  circum- 
stances together,  I  am  clearly  of  opinion  that  there  was  evidence  which  warranted  the 
jury  in  finding  a  conversion.  It  may  be  this  view  is  not  satisfactory  to  my  br-other 
Bramwell,  who  tried  the  cause.  But  though  he  says  he  would  have  adopted  the  view 
of  the  defendant,  so  far  as  it  differs  from  the  view  presented  on  the  part  of  the  plaintiff, 
yet  he  wishes  that,  if  we  are  of  opinion  upon  the  facts  stated  in  the  evidence  of  the 
defendant  that  there.was  a  conversion,  we  should  say'so,  and  not  act  on  his  impression 
that  he  would  have  found  a  different  verdict.  I  think,  therefore,  on  the  several 
grounds  made,  there  is  no  reason  for  sending  the  case  down  for  a  new  trial,  and  that 
this  rule  should  be  discharged. 

[308]  Bramwell,  B.  I  think,  if  anything  was  necessary  to  shew  the  impolicy  of 
this  form  of  action,  and  of  using  words  in  any  other  than  their  primary  signification, 
it  would  be  the  difference  of  opinion  which  has  arisen  as  to  the  meaning  of  the  term 
"conversion."  It  seems  to  me  that,  after  all,  no  one  can  undertake  to  define  what  a 
conversion  is.  Some  decided  cases  may  enable  one  to  come  to  a  conclusion,  but  in 
cases  not  similar  there  will  always  be  a  difficulty.  As  to  this  particular  case,  I  think 
there  was  no  misdirection ;  certainly,  in  a  technical  sense,  there  was  not,  because,  if 
the  plaintiff's  account  is  true,  there  was  evidence  of  a  conversion — he  demanded  the 
goods,  and  could  not  get  them.  But  I  think,  if  the  jury  acted  upon  that,  they  acted 
upon  erroneous  evidence,  and  that  they  ought  to  have  acted  on  the  evidence'  of  the 
defendant;  and,  therefore,  if  my  learned  brothers  had  taken  the  same  view  of  the 
evidence  as  I  do,  I  should  have  thought  a  new  trial  ought  to  have  been  granted.     But 
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I  protest  against  the  notion  that,  because  the  Judge  who  tried  the  cause  says  he  is 
dissatisfied  with  the  verdict,  therefore  a  new  trial  should  be  granted.  That  ought  not 
to  be  unless  there  are  reasonable  grounds  for  that  dissatisfaction.  Inasmuch  as  I  have 
not  been  able  to  persuade  my  brothers  that  my  grounds  are  reasonable,  I  think  that 
they  are  right  in  discharging  the  rule.  But  I  confess  I  think  the  verdict  was  against 
the  evidence.  I  cannot  say  there  was  not  evidence  to  go  to  the  jury  of  a  conversion 
of  the  goods,  but  I  think  the  verdict  was  against  the  evidence.  It  certainly  is  not 
every  detention  of  goods  (although  there  is  no  right  to  detain  them)  that  is  a  conver- 
sion, in  my  judgment  at  all  events.  Parke,  B.,  in  Clark  v.  Cliamberlain  (2  M.  &  W.  78), 
said  : — "  If  instead  of  insisting  upon  salvage  being  paid,  the  defendant  had  said  '  I  do 
not  know  [309]  whether  salvage  is  due  or  not,  I  shall  keep  them  until  that  is  ascer- 
tJiined,'  he  would  not  have  been  guilty  of  a  conversion."  In  such  cases  it  would  be 
monstrous  to  hold  that  a  man  had  not  a  right  to  make  reasonable  inquiries.  It  cannot 
be,  that  if  I  pick  up  a  watch  in  the  street  and  another  person  says  "  that  is  mine,"  I 
am  bound  at  once  to  deliver  it  up.  I  may  say  "  it  may  be,  but  I  will  not  give  it  you 
before  you  tell  me  the  name  of  the  maker:"  and,  if  he  thereupon  walked  away,  it 
cannot  be  that  he  would  have  a  right  of  action  against  me  simply  because  I  exercised 
a  sound  discretion.  If  such  were  the  law  I  should  be  sorry  for.  it ;  but  I  do  not 
believe  it  is.  The  result  is  you  must  in  all  cases  look  to  see,  not  whether  there  has 
been  what  may  be  called  a  withholding  of  the  property,  but  a  withholding  of  it  in 
such  a  way  as  that  it  may  be  said  to  be  a  conversion  to  a  man's  own  use.  I  confess 
that  there  are  some  cases  of  a  simple  wrongful  withholding,  which  may,  according  to 
the  construction  put  upon  that  word,  be  called  a  conversion  to  a  man's  own  use ; 
because  what  matters  it,  to  one  who  may  be  the  owner  of  the  goods,  how  or  why  he 
is  deprived  of  them  ?  If  a  person  detains  a  sheep  belonging  to  me,  what  matters  it  to 
me  whether  he  does  so.  because  he  means  to  eat  it,  and  does  eventually  cat  it,  or 
make  any  other  use  of  it  ?  He  has  claimed  a  dominion  over  it  inconsistent  with  mine. 
Suppose  a  man  detains  a  picture  for  the  pleasure  of  looking  at  it,  and  in  order  that 
it  may  form  one  of  the  ornaments  of  his  dining  room,  and  does  nothing  to  it  but  let 
it  hang  there  :  that  is  to  all  intents  and  purposes  a  conversion,  according  to  law  and 
good  sense. 

Now,  in  the  present  case,  the  defendant  got  possession  of  the  billiard  table,  not 
wrongfully,  because  it  was  let  on  hire  to  a  person  who  had  lawful  possession  of  it,  and 
who  might  [310]  hand  it  over  to  the  defendant  without  the  defendant  being  a 
trespasser  or  wrongdoer  therein.  There  was  no  suggestion  that  he  got  possession  of 
it  wrongfully  ;  but  having  got  possession  of  it  lawfully,  and  never  having  removed  it 
from  the  place  where  it  was  originally  placed,  and  in  truth,  having  nothing  more  than 
what  might  be  chilled  nominal  possession  of  it,  the  plaintiff  comes  and  says,  "The 
billiard  table  is  mine,  give  it  to  me."  The  defendant  says,  "  Shew  me  how  it  is  ^ours; 
bring  the  contract  of  hiring."  The  contract  of  hiring  is  brought;  the  defendant  sees  a 
writing  on  the  back  of  it,  Vhich  tends  to  shew  it  was  a  sale ;  and  then  asks  for  a  copy, 
in  order  that  he  may  take  advice  upon  it;  the  plaintiff,  instead  of  doing  as  he  properly 
might  have  done  according  to  my  vievv,  says  "  I  shall  not ;  the  table  is  mine  ;  you  may 
give  it  me  or  not ;  but  I  shall  treat  it  as  a  refusal."  It  turns  out  that  he  himself 
put  the  true  colour  on  the  transaction  by  sending  a  formal  notice,  and  going  the  next 
morning  for  the  billiard  table,  not  treating  it  as  an  absolute  refusal,  but  saying,  "  I 
will  come  and  take  it  away  with  the  proper  means  for  doing  so."  The  next  morning, 
when  he  did  come,  it  unfortunately  happened  that  the  defendant  had  given  up  the 
nominal  possession ;  and  the  person  who  had  the  actual  custody  had  locked  up  the 
room,  and  the  plaintiff  could  not  get  the  table ;  he  went  away,  and  five  or  six  days 
afterwards  the  table  was  distrained  for  rent.  It  seems  to  me  the  more  reasonable 
view  of  the  case  that  this  was  not  a  conversion  of  the  table  to  the  defendant's  own 
use.  An  attempt  was  made  by  my  brother  Martin  to  render  this  word  "conversion  " 
intelligible.  But  it  ought  to  be  borne  in  mind  that  in  the  forms  of  pleading  given  in 
the  Appendix  to  the  Common  Law  Procedure  Act  of  1852  (the  15  &  16  Vict.  c.  76), 
this  is  the  form  of  the  count  in  trover: — "That  [311]  the  defendant  converted  to  his 
own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of  the  plaintiff's 
goods,  that  is  to  say,"  &c. :  so  that  the  legislature  has  put  a  meaning  on  the  word 
"conversion."  If  the  complaint  had  been  that  the  defendant  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of  his  goods,  the  answer  might  well  be  "I  did  not 
continue  to  detain  them ;  you  might  have  had  them,  but  you  would  not  wait.     If  I 
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am^to  be  considered  as  having  wrongfully  detained  them,  though  you  went  away  and 
sent  for  them  the  next  morning,  your  damages  are  a  farthing."  Instead  of  which,  by 
the  use  of  the  word  "conversion,"  the  defendant  is  made  liable  for  the  value  of  the 
billiard  table,  which  he  cannot  recover  from  anybody  else.  Therefore,  on  considera- 
tion of  all  the  facts,  had  I  have  been  one  of  the  jury,  I  should  have  found  that  there 
was  not  an  assertion  of  dominion  inconsistent  with  the  title  of  the  plaintiff;  that  the 
whole  affair  was  matter  of  discussion  up  to  the  time  when  the  plaintiff  was  informed 
the  goods  were  at  his  service ;  and  that,  so  far  as  the  defendant  was  concerned,  there 
clearly  was  no  conversion.  For  these  reasons  I  think  that  the  verdict  was  against  the 
evidence ;  but,  in  so  saying,  I  desire  to  add  that  in  my  opinion  it  is  not  merely 
because  the  Judge  who  tried  the  cause  comes  to  a  different  conclusion  from  the  jury 
upon  the  facts,  that  a  new  trial  should  be  granted  ;  but  that  where  it  appears  to  the 
Court  that  the  view  taken  by  the  Judge  is  wrong  he  should  be  set  right,  as  on  the 
present  occasion,  by  being  overruled. 
Kule  discharged. 

[312]  Hills  v.  "S-re  London  Gas  Light  Company.  Feb.  25,  I860.— The  plaintiff, 
on  applying  for  a  patent,  prior  to  the  Patent  Law  Amendment  Act,  1852, 
delivered  to  the  Attorney  General  a  deposit  paper  stating,  that  his  invention  was 
(inter  alia)  "  For  absorbing  sulphuretted  hydrogen  and  other  gases  into  porous 
bodies,  and  renovating  them  again  either  by  heat,  &c.,  or  by  taking  off  the 
atmospheric  pressure."  In  November,  1849,  he  obtained  a  patent  for  "An 
improved  mode  of  compressing  peat  for  making  fuel  or  gas  and  of  manufacturing 
gas,  and  of  obtaining  certain  substances  applicable  to  purifying  the  same."  The 
invention,  described  in  the  specification,  was,  passing  the  gas  through  a  mixture 
consisting  of  the  subsulphates,  the  oxychlorides,  or  the  hydrated  or  precipitated 
oxides  of  iron,  either  by  themselves  or  mixed  with  sulphate  of  lime,  &c.,  and 
sawdust,  or  peat  charcoal,  &c.,  "so  as  to  make  a  porous  material,  whereby  the 
gas  will  be  deprived  of  its  sulphuretted  hydrogen,  which  will  be  absorbed  into 
the  porous  material,  water  being  formed  by  the  union  of  the  oxygen  of  the  oxide 
with  the  hydrogen  of  the  sulphuretted  hydrogen.  As  soon  as  the  material  ceases 
to  purify  the  gas  from  sulphuretted  hydrogen,  the  gas  is  to  be  shut  off  from  the 
purifier,  and  a  communication  opened  with  the  external  air,  which  is  to  be 
admitted  to  the  purifying  material,  and  by  the  agency  of  which  it  will  be 
renovated,  and  the  uneombined  gases  which  have  been  absorbed  driven  off.  The 
best  way  to  effect  this  is  partially  to  take  off  the  atmospheric  pressure  at  the  top 
or  bottom  of  the  purifier  in  which  the  purifying  material  is  contained,  by  con- 
necting it  with  a  pipe  to  a  hot  and  powerful  chimney,  &c.,  so  as  to  cause  a  current 
of  air,  &c.,  to  pass  through  the  purifier.  The  current  of  air  will  drive  off  the 
volatile  gases,  &c.,  and  re-oxidize  the  iron  of  the  sulphuret  of  iron,  &c.  As  soon 
as  the  iron  is  re-oxidized,  &c.,  the  gas  is  to  be  passed  through  it  again,  &c."  He 
claimed  first  purifying  gas  by  passing  it  through  precipitated  or  hydrated  oxides 
of  iron  ;  and  secondly,  renovating  the  purifying  material  by  exposing  it  to  the 
action  of  the  air. — The  jury  found  that  the  invention,  in  respect  of  which  the 
plaintiff  applied  for  a  patent,  and  in  respect  of  which  his  patent  was  granted, 
whether  aptly  described  in  the  deposit  paper  or  not,  was  the  plaintiff's  invention. 
— Held :  First,  that,  assuming  the  deposit  paper  delivered  to  the  Attorney 
General  did  not  correctly  describe  the  matter  in  respect  of  which  the  plaintiff 
applied  for  a  patent,  the  defendant  was  not  entitled  to  have  a  verdict  entered  for 
him  on  a  plea  that  the  invention  described  in  the  specification  was  another  and 
a  different  invention  from  that  for  which  the  letters  patent  were  granted. — 
Semble,  per  Pollock,  C.  B.,  that  the  deposit  paper  was  not  admissible  for  the 
purpose  of  cutting  down,  or  affecting  the  construction  of  the  Queen's  grant  in  the 
letters  patent  though,  if  the  Attorney  General  was  deceived  in  making  the  grant 
by  the  erroneous  description  in  the  deposit  paper,  it  might  possibly  be  a  ground 
for  repealing  the  patent  by  scire  facias. — In  the  specification  of  a  prior  patent  for 
purifying  gas,  dated  in  1840,  one  Croll,  after  speaking  of  the  use  of  black  oxide 
of  manganese  for  purifying  gas  went  on  to  say,  "  The  same  effect  may  be  produced 
by  the  application  of  the  oxide  of  zinc,  and  the  oxides  of  iron  treated  precisely 
in  the  way  above  described."     Held,  that,  assuming  that  Croll  meant  to  claim 
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all  oxides  of  iron  for  purifying  gas,  inasmuch  as  some  would  not  answer,  the 
Court  could  not  say,  as  a  matter  of  law,  that  a  patent  could  not  be  had  by  a 
person  who  afterwards  discovered  that  precipitated  hyd rated  oxides  were  those 
which  it  was  proper  to  use. — The  jury  having  found  that  CroU's  specification  did 
not  disclose  the  use  of  hydrated  oxides  of  iron,  the  Court  refused  to  grant  a  new 
trial. — In  working,  for  the  purpose  of  completing  the  specification  of  his  patent, 
Croll  had  used  oxides  of  iron  for  the  purification  of«gas,  and  the  gas  purified  by 
him — to  the  extent  of  20,000  feet  a  day — had  for  many  days  been  mixed  with 
the  ordinary  gas,  and  supplied  to  the  public  from  the  mains  of  a  gas  company. 
He  had  renovated  the  material  by  exposing  it  to  heat  on  the  top  of  some 
retort  beds.  The  oxides  were  originally  in  a  hydrated  state,  and  the  heat  used 
by  him  while  so  working  was  not  sufficient  to  render  them  anhydrous ;  but,  not 
knowing  the  difference  between  hydrated  and  anhydrous  oxides,  and  supposing 
that  a  better  result  would  thereby  be  obtained,  he  directed  in  his  specification 
that  the  material  should  be  raised  to  a  red  heat,  which  would  render  the  oxides 
anhydrous.  The  jury  having  found  that  what  Croll  did  was  in  the  nature  of  an 
experiment  and  not  a  publication  to  the  world,  the  Court  refused  to  disturb  the 
verdict  on  that  point. — In  1847,  one  Laming  having  obtained  a  patent  for  the 
purification  of  gas  by  chloride  of  calcium,  specified  a  mode  of  making  the  chloride 
of  calcium  by  decomposing  muriate  of  manganese,  iron,  or  zinc;  and  said,  "The 
oxides  or  carbonates  which  result  are  useful  for  the  said  purification  of  gas,  and 
need  not  be  removed."  The  oxides  so  prepared  would  be  hydrated.  Held,  that 
the  Court,  on  a  comparison  of  Laming's  specification  with  that  of  the  plaintiff, 
could  not  say,  as  a  matter  of  law,  that  Laming  had  anticipated  the  plaintiff's 
invention. — Before  the  date  of  the  plaintiff's  patent  it  was  known  that  hydrated 
oxides  of  iron  would  absorb  sulphuretted  hydrogen  ;  but  it  was  not  known  that 
they  could  be  practically  used  in  the  purification  of  coal  gas  from  sulphuretted 
hydrogen.  Held,  that  a  patent  might  be  had  for  applying  hydrated  oxides  to 
absorb  sulphuretted  hydrogen  from  coal  gas. — It  was  also  known  that  sulphuret 
of  iron,  produced  by  the  action  of  sulphuretted  hydrogen  upon  hyd la ted  oxide 
of  iron,  would  be  re-oxidized  by  being  exposed  to  the  action  of  atmospheric  air. 
But  it  was  not  known  that  when  the  sulphuret  was  produced  by  exposure  of 
hydrated  oxide  of  iron  to  the  action  of  sulphuretted  hydrogen  mixed  with  coal 
gas,  the  re-oxidation  of  the  iron  might  not  be  prevented  by  the  cyanogen,  com- 
pounds of  ammonia  and  tarry  matter  which  would  be  mixed  with  it.  Held,  that 
a  patent  might  be  had  for  re-oxidizing  the  iron  by  exposure  to  the  air  after  it 
had  been  used  in  the  purification  of  coal  gas. — Held  also,  that  the  plaintiff's 
invention  came  within  the  title  of  his  patent  as  "an  improved  mode  of 
manufacturing  gas." 

[S.  C.  29  L.  J.  Ex.  409.] 

Declaration.  That  the  plaintiff  was  the  first  and  true  inventor  of  a  certain  new 
manufacture,  that  is  to  say,  [313]  "An  improved  mode  of  compressing  peat  and  of 
manufacturing  gas  and  of  obtaining  certain  substances  applicable  to  purifying  the 
same  ;"  and  part  of  which  invention  was  "An  improved  mode  of  manufacturing  gas." 
And  thereupon  her  Majesty  Queen  Victoria,  by  her  letters  patent  Sec,  granted  to  the 
plaintiff  the  sole  privilege  to  make,  use,  exercise  and  vend  the  said  invention,  therein 
entitled  "  An  improved  mode  of  compressing  peat  and  of  manufacturing  gas  and  of 
obtaining  certain  substances  applicable  to  purifying  the  same,"  within  England  &c.  for 
the  term  of  fourteen  years  from  the  28th  of  November,  1849,  subject  to  a  condition 
that  the  plaintiff  should,  within  six  calendar  months  next  after  the  date  of  the  said 
letters  patent,  cause  to  be  enrolled  &e.  an  instrument  in  writing  <fec.  describing  the 
nature  of  his  invention  &c. :  that  the  plaintiff  fulfilled  the  said  condition :  that  the 
plaintiff  afterwards,  according  to  the  statutes  in  such  cases  made,  caused  to  be  duly 
entered  with  the  clerk  of  the  patents  of  England,  and  to  be  filed,  and  also  to  be 
enrolled  with  the  specification  which  was  enrolled  in  Chancery  in  pursuance  of  the 
said  letters  [314]  patent,  a  disclaimer,  whereby  the  plaintiff  disclaimed  certain  parts 
of  the  title  of  the  said  invention  contained  in  the  said  letters  patent,  so  that  the  same 
is  now  a  title  in  these  words,  "An  improved  mode  of  manufacturing  gas;"  and  also 
disclaimed  certain  parts  of  the  said  specification,  stating  therein  the  reasori  for  such 
disclaimer :  that  the  defendants,  during  the  said  term,  did  infringe  the  s<vid  patent 
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right  and  continue  to  infringe  the  same.  And  the  plaintiff  has  sustained  damage, 
and  may  sustain  further  damage,  by  the  infringement  thereof  by  the  defendants. 
And  the  plaintiff  has  demanded  of  and  requested  the  defendants  to  forbear  from  and 
not  to  infringe  the  said  patent  right ;  but  the  defendants  have  refused  and  neglected, 
and  still  refuse  and  neglect,  to  comply  with  such  demand,  and  continue,  and  threaten 
to  continue,  to  infringe  the  said  patent  right.  And  the  plaintiff  claims  as  well  15001. 
as  also  a  writ  of  injunction^  against  the  repetition  of,  and  continuance  of,  the  said 
injury  and  the  committal  of  any  injury  of  a  like  kind  relating  to  the  said  patent 
right.  And  also  prays  that  an  account  may  be  taken  of  all  profits  which  have  been, 
or  which  during  the  pendency  of  this  suit  may  be,  made  or  obtained  by  the  defen- 
dants by  the  infringement  of  the  said  patent  right ;  and  that  the  defendants  may  be 
by  the  Court  here  ordered  and  compelled  to  pay  the  amount  of  all  such  profits  to  the 
plaintiff. 

Pleas.  First,  not  guilty.  Secondly,  that  the  plaintiff  was  not  the  first  and  true 
inventor.  Thirdly,  that  the  invention  was  not  a  new  invention.  Fourthly,  that  the 
plaintiff  did  not,  within  six  calendar  months,  cause  to  be  enrolled  an  instrument  in 
writing  particularly  describing  and  ascertaining  the  nature  of  his  alleged  invention, 
and  in  what  manner  the  same  was  to  be  performed.  Fifthly,  that  the  invention  was 
not  the  working  or  making  of  any  manner  [315]  of  manufacture  for  which  letters 
patent  can  by  law  be  granted.  Sixthly,  that  the  invention  described  in  the  specifica- 
tion is  another  and  a  different  invention  to  that  for  which  the  letters  patent  were 
granted.  Seventhly,  that  the  disclaimer  in  the  declaration  mentioned  was  not  duly 
applied  for  and  filed. 

Upon  these  pleas  issue  was  joined. 

The  notice  of  objections  contained  nine  objections,  which  were,  in  substance,  a 
repetition  of  the  pleas.     And  a  tenth,  which  was  as  follows  : — 

The  place  at,  or  in  which,  and  in  what  manner  the  said  invention  and  the  several 
parts  thereof  ai-e  alleged  to  have  been  used  and  published  before  the  date  of  the  said 
letters  patent,  is  at  the  works  of  "  The  Gas  Light  and  Coke  Company,"  Westminster, 
and  at  the  works  of  the  same  Company  at  Brick  Lane,  in  the  purifying  of  gas. 

And  (inter  alia) — 

By  the  specification  of  letters  patent  granted  to  Alexander  Angus  Croll  the  29th 
July,  1840. 

By  the  specification  of  letters  patent  granted  to  Richard  Laming,  the  4th 
November,  a.d.  1847. 

By  the  publication  of  the  works  of  Berzelius  on  Chemistry,  a.d.  1831  ;  Dumas  on 
Chemistry,  18.31. 

The  following  particulars  of  the  tenth  objection  were  afterwards  delivered  pursuant 
to  an  order  of  Martin,  B. 

Berzelius,  French  translation  of,  by  B.  Valerius.  Brussels,  1839.  Vol.  1,  p.  499, 
from  the  words  "Le  fer  s'oxyde  facilement"  to  p.  502,  "  ce  qui  preserve  le  bois." 
P.  504,  beginning  at  "Sulphure  ferreux  le  meilleur  moyen,"  to  p.  506,  "  qui  a  conserve 
la  forme  du  sulphure." 

Dumas,  1831.     Traite  de  Chimie  applique  aux  Arts.      Vol.  3,  pp.  30  and  60. 

At  the  trial,  before  Bramwell,  B.,  at  the  Surrey  Summer  [316]  Assizes,  1858,  it 
appeared  that  the  action  was  brought  for  the  infringement  of  a  patent  for  purifying 
coal  gas.  Before  the  date  of  the  plaintiff's  patent,  gas  was  purified  in  the  following 
manner.  As  it  came  from  the  retort  the  gas  was  passed  through  water,  in  the  wash 
vessel  or  scrubber,  to  free  it  from  a  portion  of  the  ammonia.  After  this  it  still  con- 
tained sulphuretted  hydrogen,  of  which  it  was  necessary  to  get  rid.  This  was  done 
by  passing  the  gas  through  lime,  either  in  a  wet  or  dry  state.  But  the  lime,  when 
saturated  with  the  sulphuretted  hydrogen,  created  nuisances  of  a  very  serious  char- 
acter. Li  the  year  1849  it  was  discovered  that,  by  mixing  hydrated  or  precipitated 
oxides  of  iron  with  sawdust  or  other  porous  materials,  and  passing  the  gas  through 
closed  purifiers  containing  the  mixture,  the  sulphuretted  hydrogen  was  decomposed, 
the  hydrogen  combining  with  the  oxygen  of  the  oxide  and  forming  water,  and  the  sul- 
phuric acid  combining  with  the  iron  and  forming  sulphuret  of  iron.  Thus  the  gas 
passed  out  of  the  purifier  in  a  pure  and  merchantable  state.  But  the  price  of  the 
purifying  substance  was  such  as  to  make  the  process  too  expensive  to  be  practically 
useful,  unless  the  same  purifying  material  could  be  repeatedly  employed  in  successive 
operations.     However,  it  was  discovered  that  if  the  mixture,  which  when  saturated  is 
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black,  be  taken  out  of  the  purifier  and  exposed  to  the  action  of  atmospheric  air,  it 
becomes  red  again  as  at  first ;  the  sulphuret  of  iron  being  decomposed,  the  oxygen  of 
the  air  combining  with  the  iron  and  forming  hydrated  oxide  of  iron,  and  the  sulphur 
and  a  small  quantity  of  sulphuric  acid  being  set  free.  The  free  sulphur  being  inert, 
the  mixture  thus  renovated  may  be  used  again,  and  the  process  repeated  fifteen  or 
twenty  times,  until  a  quantity  of  sulphur  is  accumulated  in  the  mass  three  oi-  four 
times  greater  in  bulk  than  the  oxide  of  iron  originally  employed.  [317]  Eventually 
the  pores  of  the  iron  employed  become  mechanically  choked  up  by  the  sulphur  and 
other  foreign  matters  deposited  in  it,  and  the  mixture  must  then  be  removed. 

The  first  contest  at  the  trial  was  whether  the  process  was  invented  by  the  plaintiff 
or  taken  by  him  from  Evans  and  Laming,  who  were  experimenting  with  hydrated  oxide 
of  iron  at  the  time.  The  plaintiff  stated  that  the  invention  was  his  own,  and  he  was 
confirmed  in  material  particulars.  Evans,  however,  stated  that  he  had  told  the 
plaintiff  what  he  was  doing;  and  a  deposit  paper  was  put  in,  which  the  plaintiff  had 
drawn  up  when  he  was  before  the  Attorney  General  on  the  application  for  his  patent, 
as  containing  the  particulars  of  his  invention.  The  5th  particular,  which  was  the  only 
one  which  in  any  way  applied  to  this  part  of  the  plaintiff's  invention,  was  as  follows  :  — 
"  5.  For  absorbing  sulphuretted  hydrogen  and  other  gases  into  porous  bodies,  and 
removing  them  again  either  by  heat  or  taking  off  the  atmoijpheric  pressure." 

In  order  further  to  shew  that  the  plaintiff  had  not  invented  the  above  process  at 
the  time  when  he  took  out  his  patent,  the  defendants  proved  that,  in  1859,  the  plaintiff 
had  been  making  experiments  at  the  Westminster  Gas  Works  by  passing  gas  through 
purifiers  containing  sawdust,  through  which  water  was  made  to  trickle  slowly.  And 
one  of  the  plaintiff's  witnesses,  named  Campbell,  in  answer  to  a  question  by  the  Judge, 
said  that,  to  some  extent,  wet  sawdust  would  detain  or  absorb  sulphuretted  hydrogen, 
which  might  be  removed  by  taking  off  atmospheric  pressure,  causing  a  circulation  of 
air  through  the  material. 

A  patent  (No.  12,867)  was  granted  to  the  plaintiff  on  the  28th  of  November,.  1849. 
After  the  enrolment  of  the  specification  a  disclaimer  was  allowed  by  the  Attorney 
[318]  General  on  the  llth  of  December,  1853,  which,  however,  was  not  enrolled  till 
1856.     The  specification  as  altered  by  the  disclaimer  was  as  follows  : — (a) 

After  reciting  the  grant  of  letters  patent  for  an  invention  of  "  An  improved  mode 
of  compressing  peat  for  making  fuel  or  gas,  and  of  manufacturing  gas,  and  of  obtaining 
certain  substances  applicable  to  purifying  the  same,"  ^ar^s  of  which  title  being  disclaimed, 
the  same  is  now  a  title  in  these  words,  "An  improved  mode  of  manufacturing  gas,"  the 
specification  proceeded  as  follows  : — 

"My  imppoMod  modo  of  oomppoooing  poot  oonoioto  in  oubjooting  it  to  ppoooufo 
bcfewccn  iufclii'ied  planes  oi"  I'oUci'a,  poroua  or  abaopbonb  filtering  matci'iulo,  ouch  aa  haw^- 
(11  gidVBl,  btjiiig  BuipluvBd  fui  lLb  puipuse  uf  sepAidliug  the  waIcl  fium  the  ptali,  and 
potttining  the  solid  parfeiolca  ei  the  pent.  Figupoo  1  to  1  I'opi'oocnfc  ono  appangomont 
wbiob  I  eiaplojr  for  tbia  purpoaoi 

(Then  followed  a  description  of  machinery  for  this  purpose,  which  was  disclaimed.) 

My  improved  mode  of  manufacturing  gas  refers  to  the  prod  motion  nnd  purification 

of  gas  ond  obtaining  ooptain  ppoduotoi     My  imppovomont  in  tho  pporluotion  of  gao 

oonoioto  of  a  method  of  drying  and  warming  the  eoala  (Hctore  thiir  are  put  intio  the 

I'utorfeB  to  h^  dijlillud)  b^  ibt  uaale  IicaL  iiuui  llie  uiQiiitUV  leluil  biida. 

(Here  followed  a  description  of  the  machinery  for  this  purpose,  which  he  disclaimed.) 
My  improvements  in  the  purification  of  gas,  and  in  obtaining  oortain  ppoduotC; 
consist  of  a  method  of  purifying  it  from  sulphuretted  hydrogen,  cyanogen,  and 
ammonia,  by  passing  it  through  the  following  porous  material,  and  of  [319]  renovating 
the  material  employed  after  it  has  become  inert,  and  of  ol>titiniii^  tho  oulpliupi  oyrtnogon; 
and  ammonia  (oitbop  alono  or  in  ooMbiiintien),  which  wciio  oonfcainod  in  tho  gito.  I 
effect  this  in  the  following  manner : — I  take  the  subsulphates,  the  oxychlorides,  or  the 
hydrated  or  precipitated  oxides  of  iron  (which  I  prefer  to  use  in  a  rather  damp  state), 
either  by  themselves  or  mixed  with  sulphate  of  lime  or  sulphate  or  muriate  of  magnesia, 
baryta,  strontia,  potash,  or  soda,  and  absorb  them  into  or  mix  them  with  sawdust  or 
peat  charcoal  in  coarse  powder,  or  breeze  or  other  porous  or  absorbent  material,  so  as 
to  make  a  very  porous  substance  easily  permeable  by  the  gas.  This  material  is  to  be 
put  into  a  purifier  (such  a  one  as  is  used  for  dry  lime  answers  the  purpose),  and  the 

(a)  The  words  printed  in  italics  are  in  red  ink  in  the  original. 
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gas  is  to  be  passed  through  it,  whereby  the  gas  will  be  deprived  of  its  sulphuretted 
hydrogen,  cyanogen,  and  a  part  of  its  ammonia,  which  will  be  absorbed  into  the  porous 
material,  water  being  at  the  same  time  formed  hy  the  union  of  the  oxygen  of  the 
oxide  and  the  hydrogen  of  the  sulphuretted  hydiogen  absorbed.  As  soon  as  the 
material  ceases  to  purify  the  gas  from  sulphuretted  hydrogen,  the  gas  is  to  be  shut 
off  from  the  purifier,  and  a  communication  is  to  be  opened  to  the  external  air,  which 
is  to  be  admitted  to  the  purifying  material,  and  by  the  agency  of  which  it  will  be 
renovated,  and  the  uncombined  gases  which  have  been  absorbed  will  be  driven  off. 
The  best  way  to  effect  this  is  partially  to  take  off  the  atmospheric  pressure  at  the  top 
or  bottom  of  the  puritier  in  which  the  purifying  material  is  contained,  by  connecting 
it  with  a  pipe  to  a  hot  and  powerful  chimney,  or  to  an  exhausting  apparatus,  so  as  to 
cause  a  current  of  air  from  the  opening  in  the  purifier,  communicating  with  the  external 
air,  to  pass  through  the  purifying  material.  The  current  of  air  will  drive  off  the 
volatile  gases  which  have  iDceu  absorbed  into  the  purifying  material  from  the  [320] 
gas,  but  which  have  not  united  with  the  purifying  material,  consisting  principally  of 
ammonia  and  of  some  sulphuretted  and  carburetted  hydrogen.  The  air  will  at  the 
same  time  re-oxidize  the  iron  of  the  sulphuret  of  iron  which  has  been  formed,  and 
sulphur  will  be  precipitated,  and  a  small  but  variable  quantity  of  sulphuric  acid  will 
be  formed.  Instead  of  admitting  the  air  to  the  purifying  material  in  the  manner 
described,  it  may  be  admitted  in  any  other  convenient  way,  and  sufficient  heat  may 
be  generated  during  the  process  of  renovation  to  drive  off  the  volatile  gases  that  have 
been  absorbed.  Tho  ftmmonia  dinvou  off  from  tho  purifying  matoriiU)  whothor  froo 
Of  in  eombiHation,  io  feo  bo  caught  by  paooiug  it  throu^^h  a  oondouocF,  whicb  may  he 
foimed  uf  the  tuuncttiii'ig  pipiLj  ivvm  th^^  pmitii!,!  to  Ohn  tAhauating  appaiatuj,  ^ai  thei 
ammonia  may  bo  fijiod  by  an  aoid)  or  rotftinod  by  ftny  other  offootivo  moanoi  li 
oulphnto  of  limo  or  oulpbuta  or  muriaU  of  magnoeia  bo  proeont  in  tba  pwrifjring 
motorial,  they  will  bo  dooompoood;  tboir  aoido  uniting  with  tho  ummoniai  As  soon 
as  the  iron  is  re-oxidized,  which  will  generally  be  the  case  in  a  few  hours,  the  gas  is 
to  be  passed  through  it  again,  when  the  same  effect  will  take  place  as  at  first ;  and 
this  process  of  purification  and  re-oxidation  or  renovation  of  the  purifying  material  is 
to  be  repeated  until  the  purifying  material  ceases  to  be  efficacious.  Tf  ig  tUo,^  fn  ha 
taken  out  of  tho  purifior)  and  tho  BHlpbur  and  aj^anagaii)  and  also  tba  lUnnimniii  or 
ammoniaool  oompoundo)  may  bo  oiiti'aotod  from  it.  I  prefer  to  effect  the  renovation  of 
the  purifying  material  without  withdrawing  it  from  the  purifier  by  exposing  it  to  the 
influence  of  the  atmosphere,  which  may  be  either  admitted  to  it  or  be  forced  through 
it  by  any  suitable  means,  whereby  the  iron  will  become  re-oxidized  and  fit  for  again 
purifying  the  gas.  Before  submitting  the  gas  to  the  action  of  the  purifying  materials 
before  mentioned,  I  prefer,  first,  [321]  to  take  away  the  greater  part  of  the  ammonia 
by  means  of  a  water  scrubber,  or  by  any  other  plan  that  may  be  preferred,  and  then 
to  pass  the  gas  through  the  porous  purifying  material  before  mentioned,  to  remove 
the  sulphuretted  hydrogen  and  cyanogen.  The  purifying  material  will  then  last 
longer,  as  the  ammonia  takes  away  in  combination  with  it  a  good  deal  of  the  sulphur, 
which  would  otherwise  combine  with  the  iron.  Tho  bydrafcod  oi'  ppooipitatod  oiiidoo 
of  manganooo  and  iiino  may  bo  uood  ii»  tho  oamo  manner  oia  dooot'ibod  for  tho  oindoo  of 
ii'on,  though  not  ^>ith  tqual  advantage,.  Hydrated  or  precipitated  oxides  of  iron  may 
be  conveniently  prepared  for  these  purposes  by  decomposing  sulphate  or  muriate  of 
iron  with  hydrosulphuret  of  ammonia,  or  with  lime,  magnesia,  potash,  or  soda ;  they 
may  then  be  absorbed  into  or  mixed  with  sawdust,  peat  charcoal,  or  breeze,  or  other 
such  material,  and  afterwards  exposed  to  the  air. 

My  improvements  in  the  purification  of  gas  consist,  further,  of  the  following 
methods  of  supplying  water  or  ammoniacal  liquor,  or  other  purifying  liquids,  into  gas 
scrubbers  or  purifiers,  and  distributing  them  equally  over  the  surface  of  the  media 
with  which  the  purifier  is  charged. 

First,  at  an  elevation  of  a  few  feet  above  the  purifier  I  place  a  vessel,  as  a,  Figure  8 
(preferably  rectangular),  capable  of  holding  a  few  gallons,  into  which  the  purifying 
liquid  is  to  be  run  by  a  regulating  cock  in  any  required  quantity. 

(Here  followed  a  description  of  machinery  for  this  purpose,  which  was  not 
disclaimed.) 

Second,  the  purifying  liquid  may  be  supplied  to  the  scrubbers  or  purifying  vessels 
by  forcing  it  at  intervals  into  the  spreading  pipes  before  mentioned,  by  a  pump  or 
other  machine. 
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[322]  (Here  followed  a  statement  of  the  mode  of  doing  this,  which  was  not 
disclaimed.) 

My  mode  of  obtoiining  ecrtein  aubataneea  applicoblo  to  pupifying  ^ao  oonoioto  of 
a  method  of  making  the  pieupitaltd  eiAidea  and  jubaulphaltu  of  imiu.  To  piepmu 
the  h^idiAted  ui  pieuipiUitbd  UAide!^  and  aub&ulphdles  uf  iiun,  I  tiakt  the.  pittipilalcd 
aulphui'cfea  of  iron,  obtoinod  in  any  convenient  way,  and  miit  them  with  op  Qbooi'b 
them  into  oawduot)  bi'ooue)  ov  othop  poi'ouo  niatopjalj  and  tbon  ojtpooo  the  matot'ittl  oo 
made  to  tho  aip  to  aboorb  ojcygon^  whopoby  tho  oxido  and  ouboulphato  of  iron  are 
obtained. 

Having  thus  described  my  invention,  and  the  manner  of  carrying  the  same  into 
effect,  I  proceed  to  state  my  claims  in  respect  thereof.     I  claim, — 

FiistU,  the  Lwuipiesaing  peal  m'tv  oi-  be-twcan  pofouo  oi*  abooi'bont  modia,  ao  oand 
01  gidvel  ui  uuijua  nut,  ui  uthei  auitable  vTg^^table  fibre  oi  fabi-ic,  in  the  manmiiv 
hBi'Biii  bufuiB  debL'i  iljbd. 

Secondly,  tho  drying  and  warming  the  coalo  (bofot'o  the  gaa  ia  diofeilled  off  ffom 
thom)  in  potorto  or  0¥ong  made  ef  any  auifeable  Mofeerial,  and  heated  by  fehe  waefee 
hoot  from  tho  ordinary  refcorfe  beda. 

Thirdly,  Firstly,  the  purifying  coal  gas  from  sulphuretted  hydrogen,  cyanogen,  and 
more  or  less  perfectly  from  ammonia,  by  passing  it  through  the  precipitated  or  hydrated 
oxides  of  iron,  or  the  subsulphates  or  oxychlorides  of  iron,  from  whatever  source 
obtained,  either  by  themselves,  or,  which  is  much  better,  made  into  a  more  porous 
material  by  being  absorbed  into  or  mixed  with  sawdust  or  breeze  or  peat  charcoal  in 
coarse  powder,  or  other  porous  or  absorbent  material,  so  as  to  be  readily  permeable 
by  the  gas,  and  either  used  alone  or  mixedjwith  sulphate  of  lime  or  sulphate  or  muriate 
of  magnesia,  potash,  or  soda,  or  in  [323]  conjunction  with  any  other  purifying  material 
at  present  in  use  for  a  similar  purpose.  But  I  do  not  claim  peroxides  of  iron  or 
manganese  made  at  a  red  heat,  or  the  oxide  of  iron  mixed  with  chloride  of  calcium, 
or  with  the  muriates  and  sulphates  of  manganese,  iron,  and  zinc,  and  absorbed  into 
sawdust,  &c. 

Fourthly,  Secondly,  repeatedly  renovating  or  re-oxidizing  the  said  purifying  materials 
by  the  action  of  the  air  whenever  they  from  time  to  time  cease  to  absorb  sulphuretted 
hydrogen,  so  that  they  may  be  used  over  and  over  again  to  purify  the  gas. 

Fifthly,  tho  oollootion  of  the  ommonia  or  ammoniaoal  oompoundo  given  off  from 
any  purifying  matorialc  oontaining  tho  said  oxides,  sulpbatas,  and  OKyohloridoo  while 
being  airod  or  ronovato>];  oitbor  hy  tba  usa  of  a  condansar  of  -Jkuy  s»itablo  dooopiption} 
OP  by  combining  tho  oaid  ammonia  op  ammoniaoal  oompounds  with  aoido  or  water. 

Sixthly,  tho  collection  of  tho  oulphup,  oyanogon,  and  ammoniacal  cumpuundia 
fopmod  in  tho  purifying  matorialc  during  tho  process  of  purifioation  and  ponovation. 

Sovontblyj  employing  tho  ppooipitatod  op  hydpatod  onidoo  of  manganooo  and  ginc 
in  the  eame  manwer  aa  deacribcd  for  tho  oxidoo  of  iron. 

Eightihly,  Thirdly,  supplying  the  purifying  liquid  to  the  scrubbers  or  purifiers  at 
intervals,  by  means  either  of  a  supply  cistern  situated  above  the  purifiers,  and  having 
a  valve  or  cock  working  with  an  intermitting  action,  or  by  means  of  a  forcing  pump 
or  syringe,  likewise  acting  at  intervals,  such  elevated  cistern  or  such  forcing  pump 
being  connected  with  perforated  pipes,  roses,  or  jets,  placed  within  the  purifier,  in 
such  manner  that  the  liquid  will  spread  evenly  over  the  surface  of  the  media  contained 
in  the  purifier. 

[324]  Lastly,  making  tba  oxides  and  subsHlpbates  of  iron  from  prooipitotod 
salpburets  of  iron,  bjT  mi«inq  euoh  oulphvuoto  with  or  aboopbing  thom  into  oawduat 
or  braaga,  or  otbop  popouo  matopial)  and  thon  ojipooing  tho  matorialo  to  the  aii  to 
aboorb  oxygon." 

Oxide  of  iron  is  a  generic  term.  Oxides  of  iron  are  either  protoxides,  peroxides 
or  sesquioxides,  and  each  of  these  may  be  either  hydrated  or  anhydrous.  Hydrated 
oxides  contain  a  certain  portion  of  water  in  chemical  combination.  Hydrated  oxide 
of  iron  exists  in  several  forms.  There  are  native  and  artificial  hydrated  oxides,  the 
most  common  form  of  artificial  hydrated  oxide  of  iron  being  the  ordinary  rust  pro- 
duced by  the  exposure  of  iron  to  the  action  of  the  atmosphere.  There  are  other 
modes  of  obtaining  it,  as  by  taking  sulphate  of  iron  or  muriate  of  iron,  neutralizing 
the  acids  by  magnesia,  lime  or  soda,  and  precipitating  the  oxide  of  iron.  If  the 
water  is  driven  off  by  exposing  the  oxides  to  a  red  heat,  they  become  anhydrous. 
But  heat  short  of  red  heat  will  not  convert  hydrated  into  anhydrous  oxide.    Anhydrous 
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oxides  will  not  become  hydrated  by  wetting  them.  There  are  also  native  anhydrous 
oxides.  Brown  hoematite  and  French  pen  ironstone  are  natural  hydrated  oxides. 
Red  ochre  is  a  native  anhydrous  oxide.  Native  hydrated  oxides  are  in  a  different 
molecular  condition  from  artificial  hydrated  oxides ;  they  do  not  so  readily  act  upon 
gas,  and  will  not  purify  it.     All  precipitated  oxides  are  artificial. 

The  plaintiff's  witnesses  stated  that  both  hydrated  and  anhydrous  oxides  of  iron 
will  absorb  sulphuretted  hydrogen;  but  that  anhydrous  oxides  will  not  absorb 
sulphuretted  hj'drogen  in  coal  gas,  except  at  high  temperatures.  The  native  hydrated 
oxides  will  not  readily  purify  gas ;  they  do  so  better  than  the  anhydrous  oxides,  but 
still  they  could  not  be  practically  used  for  that  purpose. 

[325]  The  defendants'  witnesses  Croll,  King  and  Dr.  Odling  stated  that  both 
hydrated  and  anhydrous  oxides  would  purify  gas  effectually.  Croll  stated  that  the 
great  matter  is  to  keep  the  atoms  of  the  oxide  as  divisible  as  possible.  Dr.  Odling 
stated  that  the  molecular  condition,  rather  than  anything  else,  is  the  reason  of  the 
difference  in  purifying  power.  King  said  that  at  the  Liverpool  Gas  Works,  following 
the  directions  in  Croll's  specification,  he  had  succeeded  in  purifying  gas  with  precipitated 
oxides  which  must  have  been  anhydrous.  Dr.  Odling  stated  that  he  had  done  the 
same  thing  experimentally. 

On  cross-examination.  Dr.  Taylor  stated  that  before  the  date  of  the  plaintiff's 
patent,  it  was  known  as  a  scientific  fact,  that  in  the  formation  of  sulphuret  of  iron  the 
sulphuretted  hydrogen  would  be  absorbed  by  oxide  of  iron,  and  the  compound  formed 
on  being  exposed  to  the  air  would  again  pass  back  to  the  state  of  oxide  of  iron.  Its 
application  in  chemistry  was  known  and  stated  by  Berzelius ;  but  its  application  to 
the  manufacture  of  gas  was  not  in  the  least  degree  known.  It  was  only  used  for 
making  sulphuret  of  iron  in  chemistry.  On  re-examination,  he  stated  that,  though  it 
was  known  that  sulphuret  of  iron  would  lose  its  sulphur  by  exposure  to  air,  yet  it  was 
not  known  that  when  mixed  with  cyanogen,  compounds  of  ammonia,  tarry  matter, 
and  other  products  which  the  spent  purifying  material  contains,  the  iron  would  part 
with  the  sulphur  and  become  re-oxidized,  so  as  to  be  capable  of  again  absorbing 
sulphuretted  hydrogen.  It  was  not  known  that  these  products  would  not  form  a  coating 
on  the  iron,  and  therefore  experiment  would  have  been  necessary  to  ascertain  the  fact. 

In  1840,  Croll  obtained  a  patent  for  an  invention  of  "Certain  improvements  in  the 
manufacture  of  gas  for  the  purpose  of  illumination,  and  for  the  preparation  or  manu- 
facture of  materials  to  be  used  in  the  purification  of  gas  [326]  for  the  purpose  of 
illumination."     The  material  parts  of  his  specification  are  as  follows  : — 

"  My  invention  consists,  first,  in  the  methods  of  purifying  coal  gas  from  ammonia 
by  the  application  of  certain  salts,  acids,  and  oxides  hereinafter  described. 

"Secondly,  in  a  peculiar  method  of  reconverting  or  manufacturing  the  salts  used  in 
the  purification  of  the  gas,  that  they  may  be  used  repeatedly  for  the  same  purpose. 

"  First,  the  manner  of  employing  the  salts  in  the  purification  of  coal  gas  is  as  follows  : 
— A  vessel  such  as  is  now  used  in  the  purification  of  gas  with  wet  lime,  commonly 
called  cream  of  lime,  should  be  charged  with  a  solution  in  the  proportion  of  one 
hundredweight  of  chloride  of  manganese,  or  thereabouts,  to  forty  gallons  of  water,  in 
the  same  manner  as  if  wet  lime  were  used,  and  is  well  understood.  The  gas  is  to  be 
passed  through  this  solution  by  means  of  the  pressure  from  the  retorts  in  the  same 
way  as  through  wet  lime,  by  which  operation  the  gas  will  be  freed  from  the  ammonia 
which  it  contains,  and  part  of  the  sulphuretted  hydrogen.  It  is  proper  here  to  state, 
that  after  the  gas  has  been  submitted  to  this  process  it  should  have  a  further  purification, . 
in  Older  to  free  it  from  the  remaining  portion  of  mlphuretted  hydrogen,  which  purification  is 
to  be  effected  by  means  of  the  oxides  hereinafter  described,  or  in  the  ordinary  way  by  the 
use  of  lime. 

"  Secondly,  the  same  results  of  freeing  coal  gas  from  ammonia  may  be  accomplished 
by  the  use  of  sulphuric  and  muriatic  acids,  as  follows  (the  process  was  described). 
Certain  other  salts  may  be  used  for  the  same  process,  as  sulphate  of  manganese  and 
muriate  of  iron.  In  some  cases  more  than  one  vessel  with  the  salts  or  acids  may  be 
desirable  when  the  gas-works  are  very  extensive,  and  for  the  proper  and  most  effectual 
use  of  these  salts  and  acids,  but  especially  for  the  effectual  use  of  the  salts,  and  in 
order  to  obtain  the  [327]  largest  product  of  ammonia  from  the  gas,  my  process  of 
extracting  ammonia  must  be  used  after  the  gas  has  passed  the  ordinary  condensing 
apparatus,  but  before  the  gas  has  been  deprived  of  its  sulphuretted  hydrogen  by  means  of 
the  oxides  to  be  hereinafter  described,  m-  by  the  ordinary  use  of  lime. 
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"  The  third  part  of  iny  improvements  in  the  manufacturing  of  coal  gas  consists  in 
the  application  of  the  black  oxide  of  manganese  to  remove  or  free  coal  gas  of  sulphuretted 
hydrogen,  which  is  accomplished  in  the  following  manner : — After  the  gas  has  been 
freed  from  ammonia  as  above  described,  it  is  then  to  be  passed  through  a  vessel  similar 
to  those  now  in  use  for  the  purification  of  coal  gas  by  what  is  denominated  dry  lime, 
and  charged  in  a  similar  manner  with  black  oxide  of  manganese  in  powder,  moistened 
with  water  to  about  the  same  consistency.  The  period  required  for  each  charge  is 
to  be  ascertained  and  regulated  by  the  same  tests  as  if  dry  lime  were  used,  and  which 
is  well  understood,  in  short,  requiring  no  further  alterations  except  in  the  materials 
I  employ  for  the  absorption  of  the  sulphuretted  hydrogen.  This  material,  after  it 
has  ceased  to  absorb  the  sulphuretted  hydrogen,  is  to  be  removed  from  the  purifying 
vessel,  and  roasted  in  an  oven  to  expel  the  sulphur  which  it  then  contains.  After  this 
material  has  become  thoroughly  red  in  the  oven,  I  have  found  from  two  to  three 
hours  further  time  to  be  sufficient  to  accomplish  this  object,  taking  care  that  whilst 
it  is  being  roasted  it  be  well  stirred  about  in  the  oven.  After  this  operation  is  com- 
pleted the  material  is  fit  again  to  be  employed,  by  being  placed  in  the  purifier 
moistened  with  water,  as  in  the  first  instance.  The  same  effect  may  be  produced  by  the 
application  of  the  oxide  of  zinc  and  the  oxides  of  iron,  and  treated  pi-ecisely  in  the  same  way 
as  above  described. 

"  Secondly,  my  peculiar  mode  of  manufacturing,  or  pre-[328]-paring,  or  reproducing, 
the  salts  for  the  purification  of  coal  gas  is  by  double  decomposition  with  common  salt 
and  the  precipitate  and  the  residuum  that  is  thrown  down  from  the  chloride  of 
manganese,  in  the  following  manner  (describing  it).  I  claim  the  purification  of  coal 
gas  from  ammonia  by  means  of  chloride  and  sulphate  of  manganese,  and  muriate  of 
iron,  and  sulphuric  and  muriatic  acids,  and  the  purification  of  gas  from  sulphuretted 
hydrogen  by  means  of  the  oxide  of  manganese,  the  oxides  of  iron,  and  the  oxides  of  zinc,  as 
hei'einbefoie  mentioned  and  hereinbefwe  described,  as  applied  in  the  particular  manner  and 
stage  of  the  process  of  the  manufacturing  of  coal  gas  hereinbefoix  mentioned,  and  not 
otherwise. 

"  I  also  claim  the  peculiar  mode  of  manufacturing  or  reforming  all  the  salts  by 
double  decomposition,  as  hereinbefore  described,  &c." 

Croll  also  stated  in  his  evidence,  that  in  1840  he  was  superintendent  of  the 
Chartered  Gas  Company's  Works  in  Brick  Lane  :  that,  having  taken  out  his  patent 
in  1840,  he  used  his  process  at  the  works  there,  and  employed  oxide  of  iron,  precipitated 
from  the  sulphate  of  iron  by  means  of  ammoniacal  liquor,  and  caustic  or  slack  lime, 
for  the  purification  of  ga.s.  His  attention  was  not  called  to  the  question  whether  the 
oxides  were  hydrated  or  anhydrous :  he  had  no  idea  in  what  state  they  were :  that 
his  object  was  to  get  rid  of  the  sulphuretted  hydrogen :  he  succeeded  in  purifying 
about  20,000  cubic  feet  a  day,  not  from  day  to  day,  but  for  many  days.  This  gas, 
when  so  purified,  was  consumed  by  the  public  with  the  other  gas  :  that  these  operations 
were  conducted  for  the  purpose  of  gaining  a  sufficient  amount  of  information  to  enable 
him  to  specify  :  they  extended  over  some  months.  That,  after  having  used  black 
oxide  of  manganese  and  the  iron  mixed  with  fine  breeze  in  a  dry  lime  purifier  for  the 
purpose  of  [329]  purification,  he  renovated  them  by  placing  the  material  that  had 
purified  the  gas,  for  the  purpose  as  he  then  thought  of  expelling  the  s'ulphur,  on  the 
top  of  some  retort-beds,  where  they  were  subjected  to  a  temperature  of  from  400  to 
6U0  degrees.  After  having  been  exposed  to  that  temperature,  the  material  had  its 
sulphur  expelled  and  was  used  over  and  over  again.  On  cross-examination,  he  admitted 
that,  in  1844,  he  read  a  paper  at  the  Institute  of  Civil  Engineers,  in  which  he  said, 
"These  obstacles  would  warrant  the  almost  universal  abandonment  of  dry  lime 
purifiers.  Now,  however,  in  connection  with  this  process  of  purifying  gas  from 
ammonia,  the  dry  lime  purifier  will,  it  is  anticipated,  become  the  only  system  used  for 
the  abstraction  of  the  sulphuretted  hydrogen."  He  explained  this  by  saying  that  he 
thought,  if  the  gas  companies  were  permitted  to  discharge  their  refuse  into  the  river, 
the  lime  process  would  be  the  most  economical  mode  of  purifying  gas.  In  answer  to 
a  question  by  the  Judge,  in  explanation  of  the  direction  in  his  patent  that  the 
material  should  be  "thoroughly  red,"  he  explained  that  his  idea  was  that  it  was 
necessary  that  the  material  should  be  at  a  red  heat,  which  he  thought  would  give  a 
better  result. 

Croll,  and  the  plaintiff's  witness  Campbell,  stated  that  oxide  of  iron  obtained  by 
precipitating  sulphate  of   iron   in  ammoniacal  liquor  or  with  slack  lime,  would   be 
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hydrated.  On  the  question  whether  these  oxides,  after  being  used  by  Croll  in  the 
process  described  in  his  specification,  became  anhydrous.  Dr.  Taylor  and  Dr.  Miller 
proved  that  it  requires  a  temperature  ranging  from  900  to  1000  degrees  Fahrenheit 
to  drive  off  the  water  from  hydrated  oxide  :  that  the  sulphur  might  possibly  be  got 
rid  of  by  Croll's  process  by  heating  the  sulphuret  of  iron  to  the  temperature  of  700  or 
800  degrees  if  air  was  excluded,  or  at  650  if  air  was  admitted  freely  :  so  that  it  would 
be  possible  to  volatilize  the  sulphur  without  [330]  driving  off  the  water  which  was 
in  combination  with  the  iron;  but  that  it  would  not  be  a  practicable  operation, 
because  it  is  very  difficult  to  regulate  the  heat  within  300  degrees  at  a  very  high 
temperature. 

In  1847,  Laming  obtained  a  patent  for  "Certain  improvements  in  manufacturing 
and  purifying  coal  gas,  and  in  treating  a  residual  product  of  such  manufacture ;  also 
improvements  in  preparing  materials  to  be  used  in  the  purification  of  coal  gas." 

The  specification  was  enrolled  in  Chancery  on  the  4th  of  May,  1848.  The 
material  parts  were  as  follows  : — 

"Another  part  of  my  invention  is  an  improvement  or  improvements  in  the 
manner  of  using  chloride  of  calcium  for  the  purification  of  coal  gas.  I  do  not  claim 
the  use  of  that  re-agent  in  a  dry  state,  nor  when  it  is  in  a  fluid  condition.  Both 
these  ways  are  attended  by  inconvenience.  In  the  one  case  fluids  cause  objectionable 
pressure  on  the  retorts,  and  in  the  other  case  dry  chloride  of  calcium  desiccates  the 
gas,  and  thereby  causes  it  to  deposit  napthaline.  I  avoid  both  these  evils  by  mixing 
the  powdered  chloride  with  sawdust  or  other  convenient  and  absorbent  matter,  and 
then  sprinkling  the  mixture  with  water  until  it  becomes  very  damp  or  wet ;  or,  which 
is  still  better,  by  causing  a  strong  solution  of  the  chloride  in  water  to  be  absorbed 
into  dry  sawdust  or  other  convenient  matter,  in  such  proportions  as  to  confer  upon 
the  mass  the  form  of  a  wet  and  granulated  powder.  .  .  .  Chloride  of  calcium  is  both 
abundant  and  cheap ;  under  certain  circumstances  it  may,  however,  be  desirable  to 
make  it,  for  the  purposes  of  gas  purifying,  by  decomposing  muriate  of  manganese, 
iron,  or  zinc,  by  means  of  lime,  or  of  chalk  when  the  latter  will  suffice.  In  such  cases 
the  oxides  or  carbonates  which  result  are  useful  fw  the,  said  purijication,  aiid  need  not  he 
removed.  I  do  not  claim  either  of  these  processes  for  [331]  making  a  mixture  of 
chloride  of  calcium  and  a  metallic  oxide  or  carbonate,  but  I  do  claim  the  application 
of  mixtures  so  made  to  the  purification  of  coal  gas. 

"  Another  part  of  my  invention  consists  in  the  use  of  the  carbonates  of  manganese, 
iron,  zinc,  and  lead  for  the  purification  of  coal  gas,  for  which  purpose  I  damp  them, 
and  dispose  them,  mixed  or  unmixed  with  sawdust  or  other  matters,  in  the  course  of 
the  gas,  as  is  practised  with  the  hydrate  of  lime,  or  I  mix  them  with  the  purifying 
matters  which  I  have  claimed  as  my  invention,  or  with  other  purifying  matters 
hitherto  in  use  for  a  similar  purpose,  in  a  state  of  mechanical  division.  To  obtain 
these  carbonates  in  an  economical  manner,  I  throw  down  from  aramoniacal  or  gas 
liquor  obtained  in  making  coal  gas,  and  previously  distilled  or  not,  the  sulphur  which 
it  contains,  and  having  drawn  oflT  the  clear  liquid  I  next  precipitate  its  carbonic  acid, 
or  instead  of  making  two  separate  precipitates  I  throw  down  a  mixed  sulphuret  and 
carbonate  of  the  precipitant  or  precipitants.  I  prefer  to  precipitate  by  means  of  a 
muriate  or  sulphate  of  manganese,  iron,  zinc,  or  lead.  I  do  not  claim  either  of  these 
ways  of  obtaining  a  metallic  carbonate,  but  I  claim  the  use  of  the  carbonates  above  named, 
however  obtained,  foi-  the  purification  of  coal  gas. 

"  Another  part  of  my  invention  consists  in  increasing  the  purifying  powers  of  the 
aforesaid  preparation  of  chloride  of  calcium,  or  chloride  of  calcium  and  metallic  oxide, 
or  chloride  of  calcium  and  metallic  carbonate,  and  also  of  the  aforesaid  metallic  salts 
absorbed  in  solution  into  sawdust,  by  adding  thereto  oxide  of  manganese,  iron,  zinc, 
or  lead,  obtained  in  a  proper  state  from  any  other  economical  source.  The  oxide 
which  I  prefer  is  one  or  other  of  the  oxides  of  manganese  prepared  from  the  carbonate 
of  that  metal  by  a  process  of  which  I  claim  the  practical  application.  It  is  as  follows  : — 
I  expose  the  carbonate  to  a  heat  [332]  gradually  increased  to  near  redness,  with 
access  of  air  for  an  hour  or  two,  or  until  the  carbonic  acid  be  expelled  and  oxygen 
absorbed  in  its  place.  If  in  this  process  the  carbonate  of  manganese  be  contaminated 
with  sulphur,  or  if  vegetable  matter  be  present,  and  it  ignite,  or  if  the  heat  be  very 
great  and  too  suddenly  applied,  or  if  the  molecules  of  carbonate  be  enveloped  by 
soluble  matter,  then  only  a  red  or  brown  oxide  results ;  but  in  the  absence  of  all  those 
impediments  so  much  oxygen  combines  with  the  manganese  as  to  convert  it  into  the 
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black  or  peroxide.  I  do  not  claim  the  exclusive  use  of  any  metallic  oxide  for 
purifying  coal  gas  ;  but  what  I  do  claim  is,  the  combination  for  that  purpose  of  the  oxides 
of  manganese,  iron,  zinc,  or  lead,  or  either  of  them,  with  the  othei-  purifying  matters  above 
recited,  and  whereby  the  gas  may  be  perfectly  purified  from  its  ammonia  and  all  its 
hydrosulphuric  acid,  without  requiring  a  succession  of  purifying  vessels,  &c." 

Campbell  stated  that  chloride  of  calcium  formed  by  the  decomposition  of  muriate 
of  iron  and  lime  in  the  moist  way  is  deliquescent :  that  it  forms  a  sort  of  slush  com- 
posed of  chloride  of  calcium  and  hydrated  protoxide  of  iron,  which  it  is  extremely 
difficult  to  get  into  a  state  of  powder,  and  which,  if  dried  artificially,  on  exposure  to 
the  air  becomes  moist  again.  A  mixture  of  muriate  of  iron  and  chalk  cannot  be 
decomposed  so  as  to  produce  chloride  of  calcium  except  in  a  furnace  at  a  high 
temperature ;  the  iron  is  converted  into  anhydrous  peroxide  of  iron.  If  muriate  of 
iron  and  lime  are  decomposed  so  as  to  produce  chloride  of  calcium  in  the  dry  way, 
anhydrous  peroxide  of  iron  will  be  the  result. 

He  also  stated  that  the  hydrated  protoxide  of  iron  mixed  with  chloride  of  calcium 
is  not  an  effective  agent  for  the  purification  of  gas.  Dr.  Miller  said  it  was  not  the 
same  thing,  for  practical  purposes,  as  the  hydrated  oxide  alone  [333]  without  the 
chloride  of  calcium  ;  that  chloride  of  calcium  would  absorb  moisture,  choke  the  pores 
of  the  iron  and  prevent  its  action.  The  use  of  sulphate  of  lime  with  the  oxide  of 
iron,  as  recommended  by  the  plaintiff  in  his  specification,  is  a  different  thing  from 
the  use  of  chloride  of  calcium,  because  it  is  not  deliquescent. 

Dr.  Miller  statecTthat,  by  the  decomposition  of  muriate  of  iron  with  magnesia, 
hydrated  protoxide  of  iron  and  muriate  of  magnesia  will  result.  By  exposure  the 
hydrated  protoxide  of  iron  would  become  hydrated  peroxide ;  but  the  change  would 
be  retarded  by  the  presence  of  the  muriate  of  magnesia  mechanically  mixed  with  it. 
Muriate  of  magnesia,  like  chloride  of  calcium,  is  a  deliquescent  salt.  Using  Laming's 
mixture  for  the  purification  of  gas,  the  oxide  of  iron  would  act  upon  the  sulphuretted 
hydrogen,  and  the  chloride  of  calcium  upon  the  ammonia.  The  mode  of  operation  of 
muriate  of  magnesia  and  the  oxide  of  iron  as  directed  by  the  plaintiff  would  be  similar, 
except  that  in  the  one  case  carbonate  of  lime,  and  in  the  other  carbonate  of  magnesia, 
would  be  pioduced. 

Campbell  stated  that  by  precipitating  the  carbonic  acid  from  the  ammoniacal 
liquor  obtained  in  the  making  of  coal  gas  by  means  of  muriate  of  iron,  as  directed  by 
Laming,  the  result  is  a  carbonate  of  the  protoxide  of  iron,  which  is  a  white  precipitate, 
and  not  the  same  thing  as  hydrated  oxide,  but  totally  distinct  from  it.  Hydrated 
oxide  has  no  carbonic  acid  in  it.  Carbonate  of  iron  will  not  purify  gas  except  to  a 
very  slight  extent.  He  also  stated  that,  if  a  person  went  to  a  chemist's  shop  and 
purchased  carbonate  of  iron,  he  could  not  obtain  that  which  is  properly  called  hydrated 
oxide  of  iron.  He  himself  had  purchased  at  various  chemists'  shops  what  is  commonly 
known  as  "  Ferri  carb.,"  which  generally  contains  more  or  less  hydrated  oxide  according 
to  the  mode  of  its  prepara-[334]-tion.  This,  though  often  containing  hydrated  oxide 
in  considerable  quantity,  would  not  purify  gas  usefully.  It  would  not  be  practicable 
to  use  it  in  consequence  of  the  expense,  though  in  consequence  of  the  presence  of  a 
portion  of  hydrated  oxide  it  might  purify  if  used  in  very  large  quantities.  Carbonate 
of  iron,  when  exposed  to  the  air,  is  converted  into  hydrated  oxide  of  iron,  but  it 
requires  an  immense  length  of  time  to  effectuate  the  change.  Dr.  Miller  said,  if  you 
went  to  one  of  the  first  chemists  and  asked  for  "Ferri  carb."  you  would  not  get 
hydrated  oxide. 

Laming  had  been  making  experiments  with  reference  to  the  purification  of  gas  by 
oxides  of  iron  and  the  revivification  of  the  oxides  long  before  the  date  of  the  plaintiff's 
patent.  In  1848  he  entered  a  caveat  at  the  office  of  the  Attorney  General  against  the 
grant  of  patents  relating  to  the  manufacture  of  gas.  And  in  September,  1848,  he 
attended  before  the  Attorney  General  with  one  Newton,  a  patent  agent.  On  that 
occasion  a  paper  was  read  to  the  Attorney  General  of  which  the  following  is  an 
extract : — "  Recovery  of  some  of  the  purifying  re-agents  for  repeated  use.  For  this 
purpose  I  simply  expose  to  the  air  the  sulphuret  of  iron,  which  results  from  the 
purification  of  illuminating  gas  by  hydrated  peroxide  of  iron.  This  exposure  causes 
it  to  change  back  again  partly  into  a  peroxide  of  iron  and  partly  into  a  sulphate  of 
iron."  In  February,  1849,  Laming  obtained  a  patent  in  France,  the  specification  of 
which  contained  a  claim  which  was  substantially  similar  to  that  set  forth  in  the  above 
paper.     He  stated,  that  in  July,  1849,  he  sent  some  purifying  material,  consisting  of 
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proto-muriate  of  iron,  decomposed  by  lime  mixed  with  sawdust,  and  oxidized  by 
exposure  to  the  air,  to  the  Westminster  Gas  Works.  It  was  hydrated  precipitated 
protoxide  of  iron  mixed  with  chloride  of  calcium.  It  was  put  into  some  small  purifiers 
(not  the  large  purifiers  in  which  the  Company's  gas  was  [335]  purified).  The  gas 
was  turned  through  the  material  and  was  perfectly  purified  from  sulphuretted 
hydrogen  for  nine  days.  Two  lots  of  material  were  used,  which  together  purified 
about  900,000  cubic  feet  of  gas.  The  oxides  being  thrown  out  of  the  purifiers  on  the 
ground  turned  red,  and  the  attention  of  Evans,  the  engineer,  being  called  to  it,  he 
fancied  that  he  had  made  a  discovery  that  the  material  could  be  revivified.  Finding 
that  his  secret  was  discovered,  Laming  agreed  with  Evans  that  they  should  apply  for 
a  joint  patent.  The  plaintiff  was  experimenting  at  the  Westminster  Gas  Works  at 
the  same  time. 

Thompson,  a  chemist,  said: — "In  August,  1849,  my  attention  was  called  to  a 
curious  thing  at  the  Westminster  Gas  Works.  Evans  shewed  me  a  large  quantity  of 
red  material  which  he  said  had  been  used  in  the  purifier  three  or  four  times,  and  that 
it  continued  to  purify  the  gas,  after  it  became  fouled,  by  being  merely  exposed  to  the 
action  of  the  atmosphere  and  then  placed  in  the  purifier ;  and  he  told  me  it  had  been 
given  to  him  by  Laming.  I  analyzed  it  on  the  7th  of  September.  The  analysis  was 
as  follows  :— '  Laming's  stuflfs  from  gas-works  contain  hydrated  oxide  of  iron  twenty- 
two  parts,  carbonate  of  lime  six  parts,  sulphate  of  lime  seven  parts,  .sawdust  with 
sulphur  thirty-seven  parts, — insoluble  constituents.  Those  soluble  in  water  consisted 
of  sal  ammoniac  ten  parts,  muriate  of  lime  eighteen  parts.'  From  my  knowledge  of 
Laming's  patent,  and  from  this  itTialysis,  I  am  perfectly  satisfied  that  it  had  consisted 
originally  of  muriate  of  iron  mixed  with  lime  and  sawdust.  Evans  explained  to  me 
the  revivification  at  the  time." 

In  February,  1850,  Laming  and  Evans  applied  to  the  Attorney  General  for  a 
patent  claiming,  amongst  other  things,  the  revivification  of  the  oxides  of  iron.  This 
claim  was  resisted  by  the  plaintiff  and  a  patent  for  it  disallowed.  The  specification, 
published  by  them  in  the  following  [336]  month  of  October,  contained  the  following 
passage: — "Another  part  of  our  invention  is  the  causing  of  impure  coal  gas  to  pass 
through  dry  purifiers  charged  with  a  solid  porous  material,  which  we  make  by  mixing, 
in  about  equivalent  proportions,  hydrated  or  precipitated  oxide  of  iron  with  carbonate 
of  lime,  magnesia,  &c.  All  these  several  compounds,  when  they  begin  to  act  on  the 
impure  gas,  purify  it  from  sulphuretted  hydrogen  and  cyanogen,  and  having  been 
once  made  foul  and  afterwards  placed  in  contact  with  atmospheric  air  for  a  few  hours 
any  one  of  them  acquires  the  power  of  purifying  coal  gas  from  ammonia  also,"  &c. 
The  plaintiff  discovering  this  commenced  proceedings  in  scire  facias  to  repeal  the 
patent,  and  Sir  F.  Thesiger,  then  Attorney  General,  refusing  to  permit  Laming  and 
Evans  to  disclaim,  the  proceedings  resulted  in  a  judgment  for  the  Crown.  Previous 
to  this,  on  the  26th  of  January,  1849,  Evans  had  reported  to  the  directors,  as  to  his 
experiments  with  chloride  of  calcium  and  oxide  of  iron,  that  it  was  "  still  in  the  purifiers 
and  does  its  work  very  partially,  in  fact  it  is  now  quite  useless  as  a  purifying  material 
for  the  whole  of  the  gas  we  make." 

Evans  stated,  and  in  this  respect  he  was  confirmed  by  Dr.  Thompson,  that  the 
partial  failure  in  December,  1849,  was  owing  to  the  severity  of  the  season,  which 
congealed  the  chloride  of  calcium  and  prevented  the  revivification  of  the  material  in 
the  open  air,  as  portions  of  it  when  carried  into  the  retort-house  became  red  and 
revivified  in  a  very  short  time. 

After  the  repeal  of  his  patent,  Laming  took  a  licence  from  the  plaintiff  for  the  use 
of  hydrated  oxides. 

The  learned  Judge  told  the  jury  that  the  questions  were,  first,  whether  the 
plaintiffs  invention  was  new ;  and,  secondly,  whether  he  was  the  discoverer  of  it.  His 
Lordship  said,  "  If  a  person  has  invented  anything  which  is  [337]  the  subject  of  a 
patent  and  has  kept  it  to  himself,  or  communicated  it  privately  to  one  or  two,  in  fact 
has  not  made  it  public  knowledge,  if  any  one  else  discovers  that  invention  it  is  new, 
that  is  to  say,  new  in  the  sense  that  the  first  invention  has  not  been  published." 
And  again,  "  If  a  man  practises  his  invention  privately  or  by  way  of  experiment  only, 
such  a  practising  would  not  be  a  publication  of  the  invention  so  as  to  prevent  a  person 
subsequently  finding  it  out  from  being  the  inventor  of  new  matter,  the  subject  of  a 
patent."  He  said  further,  that  the  plaintiff's  invention  consisted  of  three  things,  the 
purifying  gas  by  hydrated  oxides  of  iron,  the  renovation  of  the  oxides  by  exposure 
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to  the  air,  and  the  combined  process.  As  to  the  direction  in  CroU's  specification  that 
"  oxides  of  iron  were  useful  for  purification,"  he  asked  them  to  consider,  not  what  an 
ordinary  workman  or  moderate  chemist  would  understand,  but  what  it  disclosed  to 
persons  with  a  competent  knowledge  to  understand  it :  if  it  disclosed  that  hydrated 
oxides  only  were  to  be  used,  or  that  hydrated  and  anhydrous  oxides  could  be  used,  it 
was  difficult  to  see  how  the  plaintiff  could  be  said  to  have  invented  it:  if  CroU's 
specification  included  oxides  in  general,  it  disclosed  the  use  of  hydrated  oxide.  As  to 
what  Croll  had  done,  his  lordship  said  that,  according  to  CroU's  evidence,  he  operated 
with  the  hydrated  oxide  of  iron,  obtained  by  precipitating  sulphate  of  iron  and 
ammoniacal  liquor,  and  by  means  of  caustic  lime  :  that  what  he  did  was  of  an  experi- 
mental character  merely  ;  and  that  if  the  jury  should  be  of  opinion  that  what  he  did 
was  not  a  publication  to  the  world,  even  though  he  used  the  hydrated  oxide,  that 
would  not  affect  the  validity  of  the  plaintift"s  patent ;  but  if  he  carried  on  his  opera- 
tions to  an  extent  beyond  the  mere  experiment,  openly  and  publicly,  or  so  as  to  be 
a  disclosure  of  the  use  of  the  hydrated  oxide  of  iron,  the  plaintiff's  invention  was 
not  new.  His  lord-[338]-ship  further  said  that  the  jury  were  entitled  to  consider 
CroU's  specification  and  practice  together,  and  see  whether  they  informed  the  public 
that  hydrated  oxides  might  be  used.  He  then  asked  the  jury  whether  Laming's  specifi- 
cation by  words  or  necessary  intendment  disclosed  the  use  of  hydrated  oxide.  And 
with  respect  to  the  use  of  hydrated  oxide  and  of  the  revivifying  process  by 
Laming,  he  said  that  he  thought  that  there  was  not  that  pubUc  user  which  would 
justify  the  jury  in  saying,  that  if  there  had  been  no  patent  by  him,  the  invention  was 
not  new. 

The  jury  found  that  each  part  was  new ;  that  the  whole  was  new,  and  that  each 
part  and  the  whole  were  the  invention  of  the  plaintiff.  They  also  found,  with  refer- 
ence to  the  sixth  plea,  that  the  invention  in  respect  of  which  the  plaintiff  applied  for 
a  patent,  and  in  respect  of  which  his  patent  was  granted,  whether  aptly  described  in 
the  deposit  paper  or  not,  was  the  plaintiff's  invention.  A  verdict  was  thereupon 
entered  for  the  plaintiff,  leave  being  reserved  to  the  defendants  to  enter  the  verdict 
for  them. 

Bovill,  in  Michaelmas  Term  (Nov.  13,  1858),  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendants,  or  a  nonsuit,  on  the  following  grounds  : — 

First :  That  the  plaintiff's  alleged  invention  was  not  new  by  reason  of  CroU's  and 
Laming's  patents  and  specifications,  and  what  was  disclosed  by  them  ;  and  by  reason 
of  what  was  done  by  CroU  and  Laming  respectively  in  relation  to  their  inventions. 

Secondly  :  That  the  plaintiff  was  not  the  first  inventor,  on  similar  grounds. 

Thirdly  :  That  the  specification  of  the  plaintiff  is  insufficient  and  bad  for  not 
specifying  which  hydrated  oxides  of  iron  will  answer,  or  for  claiming  all  hydrated 
oxides  though  some  will  not  purify  gas. 

Fourthly  :  That  the  mere  application  of  hydrated  oxide  [339]  of  iron  to  absorb 
sulphuretted  hydrogen  from  gas  was  not  the  subject  of  a  patent,  its  properties  and 
effects  with  reference  to  sulphuretted  hydrogen  being  previously  well  known. 

Fifthly :  That  the  renovation  of  hydrated  oxides  of  iron  by  exposure  to  the  air 
being  previously  well  known  was  not,  nor  was  its  application  to  purifying  gas,  the 
subject  of  a  patent. 

Sixthly  :  That  the  specification  of  the  patent,  as  amended  by  the  disclaimer  is  not 
within  the  title  of  the  patent  as  amended. 

Seventhly  :  That  having  disclaimed  that  part  of  his  title  which  related  to  "  obtain- 
ing certain  substances  applicable  to  the  purifying  of  gas,"  the  plaintiff  could  not 
claim  for  the  renovation  of  the  purifying  material  as  he  had  done. 

Or  why  a  new  trial  should  not  be  granted,  on  the  ground  that  the  verdict  was 
against  the  evidence  on  the  several  points  left  to  the  jury. 

Bovill  also  moved  to  enter  a  verdict  for  the  defendant  on  the  ground  that  the 
plaintiff  having  delivered  a  deposit  paper  to  the  Attorney  General,  stating  that  his 
invention  was  "for  absorbing  sulphuretted  hydrogen  and  other  gases  into  porous 
bodies,  and  renovating  them  again,  either  by  heat,  or  taking  off  the  atmospheric 
pressure,"  he  was  not  entitled  to  specify  for  a  different  thing.  Assuming  the  plaintiff 
to  have  been  the  inventor  of  the  process  of  purification  by  hydrated  oxides  and 
renovation  as-  described  in  the  specification,  the  deposit  paper  shews  that  the  patent 
was  not  taken  out  for  that,  but  for  something  else.  [Pollock,  C.  B.  It  may  be 
doubted  whether  the  paper  delivered  to  the  Attorney  General  ought  to  be  admitted 
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to  cut  down  the  Queen's  grant,  though  it  may  be  ground  for  revoking  the  grant  by 
scire  facias.]  The  Crown  has  been  deceived.  The  defendant  pleads  "  that  the  inven- 
tion described  in  the  specifi-[340]-cation  is  another  and  different  invention  from  that 
for  which  the  letters  patent  were  granted,"  and  that  plea  is  proved.  [Pollock,  C.  B. 
The  Crown  is  deceived  if  it  grants  a  patent  for  an  invention  which  is  not  new,  but 
this  is  a  different  objection.  Bramwell,  B.  Suppose  the  Attorney  General  had  said, 
"  This  is  a  vague  statement ;  what  do  you  usel  "  The  answer  might  have  been,  "  We 
use  hydrated  oxide,  and  we  renovate  it  by  exposure  to  the  air,  but  we  do  not  wish  to 
state  it  so  plainly."]  The  deposit  paper  refers  to  what  the  plaintiff  had  been  doing 
with  sawdust  and  water.  [Bramwell,  B.  Under  his  patent,  the  plaintiff  does  absorb 
sulphuretted  hydrogen  into  hydrated  oxides  of  iron — porous  bodies  ;  and  he  says 
that  instead  of  taking  the  material  from  the  vessel,  it  may  be  purified  by  causing 
a  current  of  air  to  pass  through  it.  Pollock,  C.  B.,  referred  to  Crossley  v.  Beverley 
(1  Webst.  P.  C.  112,  118).] 

Pollock,  C.  B.  On  this  point  there  will  be  no  rule.  I  think  that  the  subject 
cannot  take  advantage  of  this  objection,  whatever  may  be  done  by  the  Attorney 
General  on  behalf  of  the  Crown.  The  Queen's  grant,  in  terms,  includes  the  invention 
specified.  It  may  be  that  the  Attorney  General  may  say,  "The  Crown  has  been 
deceived  in  this  matter,"  but  I  do  not  think  any  one  else  can.  The  condition  that  a 
patentee  shall  specify  is  introduced  into  letters  patent  in  order  to  prevent  patents 
being  granted  for  known  things,  and  to  secure  to  the  public  the  benefit  of  new  inven- 
tions. But  a  practice  which  is  very  right  and  useful  for  the  purpose  of  preventing 
the  putting  into  a  patent  matters  not  invented  by  the  patentee,  cannot  cut  down  the 
Queen's  grant.  We  cannot  send  the  letters  patent  to  a  jury  to  inquire  how  the  con- 
struction of  them  is  to  be  affected  by  a  correspondence  which  has  passed  between  the 
Attorney  General  and  the  [341]  patentee.  That  seems  to  me  repugnant  to  every 
legal  notion  as  to  the  mode  in  which  the  Queen's  grants  are  to  be  construed. 

Watson,  B.  I  also  think  that  there  ought  to  be  no  rule  on  this  point.  It  must 
be  taken  that  the  plaintiff  made  a  certain  invention  ;  that  he  applied  for  a  patent  for 
it ;  that  he  has,  in  one  sense,  had  a  patent  granted  to  him  for  it.  But  it  must  be 
taken  for  the  moment,  in  favour  of  the  defendants,  that  the  plaintiff  stated  to  the 
Attorney  General,  in  the  deposit  paper  which  he  delivered,  something  which  does  not 
correctly  set  forth  the  matter  in  respect  of  which  he  applied  for  a  patent.  Upon  that 
state  of  things,  it  appears  to  me  that  his  patent  is  perfectly  good.  He  made  a 
mistake  in  sUiting  for  what  he  wanted  his  patent,  but  in  reality  he  wanted  a  patent 
for  his  invention ;  it  has  been  granted  to  him  for  that,  and  the  title  comprehends  it. 
If,  indeed,  the  jury  had  found  either  that  when  he  applied  for  his  patent  he  had  not 
invented  the  thing  specified,  or  that  tn  truth  he  did  not  apply  for  it,  a  different 
question  might  have  arisen ;  but  the  jury  must  be  taken  to  have  found  that,  although 
he  has  inaccurately  or  insufficiently  described  what  he  was  asking  for,  in  reality  he 
was  asking  for  a  patent  for  this  invention.  That  being  so,  it  seems  to  me  that  the 
insufficiency  of  the  deposit  paper  is  of  no  importance  upon  the  present  occasion,  though 
it  possibly  may,  as  the  Lord  Chief  Baron  has  said,  be  a  ground  for  repealing  the 
letters  patent  by  scire  facias. 

Bramwell,  B.  I  agree  that  there  should  be  no  rule.  I  do  not  quite  concur  in 
the  view  of  the  Lord  Chief  Baron,  and  I  should  require  some  time  to  consider.  The 
defence  intended  to  be  raised  by  the  sixth  plea  is  this,  that  the  plaintiff  laid  a  deposit 
paper  before  the  Attorney  General  [342]  for  one  thing  and  got  a  patent  for  it,  and 
has  specified  another  matter  which  is  perfectly  different.  The  plea,  however,  is  not 
proved,  because  the  plaintiff  applied  for  a  patent  for  some  such  invention  as  that 
which  he  specified,  though  he  may  not  then  have  perfected  it  as  he  afterwards  had 
when  he  completed  his  specification,  and,  as  the  Lord  Chief  Baron  has  pointed  out,  a 
patentee  has  six  months  in  which  to  perfect  his  invention.  For  these  reasons,  I  think 
that  there  is  no  ground  for  a  rule  on  this  point. 

In  Trinity  Term  (June  9,  10,  11  and  13),  the  rule  came  on  for  argument,  before 
Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Watson,  B.,  when  the  Court  requested 
the  counsel  to  confine  their  attention  in  the  first  instance  to  the  question  whether  the 
Court  could  order  a  nonsuit  or  verdict  to  be  entered  for  the  defendants,  upon  a 
comparison  of  Croll's  and  Laming's  specifications  with  the  plaintiff's  patent. 

The  Attorney  General  (Sir  F.  Kelly),  Montagu  Chambers,  Grove,  Hindmarch  and 
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C.  E.  Pollock  shewed  cause  against  the  rule ;  which  was  supported  by  Bovill,  Lush, 
Webster  and  Dennaan. 

Arguments  for  the  plaintiff.  The  Court  cannot  judicially  say  that  the  specifica- 
tions of  Croll  or  Laming  disclosed  to  the  public  the  invention  patented  and  specified 
by  the  plaintiff.  The  House  of  Lords,  in  Bush  v.  Fox  (5  H.  L,  Cas.  707),  held  that  a 
Judge  might  determine,  as  a  matter  of  law,  the  identity  of  the  inventions  of  a  former 
patentee  and  the  plaintiflT,  by  reference  to  the  specifications.  The  question  may  arise 
in  two  ways.  First,  when  the  identical  invention  is  described  in  the  two  documents 
in  words  clearly  [343]  intelligible  to  ordinary  men.  Secondly,  where  the  second 
patent  is  for  an  invention  similar,  or  nearly  similar,  to  that  disclosed  in  an  earlier 
specification.  In  the  case  of  Bush  v.  Fox  (5  H  .L.  Cas.  707)  there  were  no  facts  in 
controversy,  no  difficulties  as  to  the  interpretation  of  the  terms  employed,  both  sides 
having  agreed  as  to  their  meaning.  The  patent  was  for  a  mechanical  invention  : 
this  is  a  patent  for  a  chemical  combination,  which  is  a  widely  diff'erent  matter. 
In  delivering  the  judgment  of  the  Court  in  Booth  v.  Kennard  (1  H.  &  N.  527), 
Pollock,  C.  R,  said  :  "  Heard's  specification  shews  that,  as  a  general  fact,  viz.  making 
gas  direct  from  seeds  and  other  oily  matters,  the  invention  was  not  new  ;  and  it  was 
decided  in  Bush  v.  Fox  (5  H.  L.  Cas.  707)  that  where  the  want  of  novelty  appeared 
distinctly  from  documents  or  written  instruments,  such  as  a  prior  patent  and  specifica- 
tion, it  was  for  the  Court  to  take  notice  of  the  identity  of  the  two  supposed  inventions 
and  the  want  of  novelty  therefore  in  the  second.  That  Heard  had  discovered  and 
communicated  to  the  world  that  gas  might  be  made  direct  from  nuts  and  other  oily 
and  fatty  substances  appears  to  us  quite  clear  from  his  specification  enrolled.  We 
think  it  was  not  necessary  to  submit  this  to  the  jury  and  take  their  opinion  upon  it." 
But  the  question  here  is  not  decided  by  those  cases.  Looking  at  the  two  specifications 
by  themselves,  without  extrinsic  evidence,  it  cannot  be  predicated  that  the  two 
inventions  are  alike,  or  that  the  descriptions  of  the  processes  specified  by  Croll  and 
Laming  necessarily  disclose  the  invention  subsequently  specified  by  the  plaintiff. 

In  the  present  case,  the  Court  cannot  construe  the  specification  without  the  aid  of 
extrinsic  evidence.  The  word  "  oxides  "  in  CroU's  specification  must  be  dealt  with  as 
a  technical  expression,  and  extrinsic  evidence  may  be  given  to  explain  it.  (On  this 
point  Wigram  on  the  Interpretation  [344]  of  Wills,  Prop.  5,  sects.  77  and  96,  and 
Clayton  v.  Gregson  (5  A.  &  E,  302),  were  referred  to.)  Now  the  only  instance  in 
which  a  Judge  can  receive  evidence  and  decide  upon  it  without  the  intervention  of  a 
jury,  is  where  there  is  a  question  as  to  the  admissibility  of  evidence  depending  on 
facts,  as  in  Bartlett  v.  Smith  (11  M.  &  W,  483).  If  a  Judge  has  a  knowledge  of 
chemistry  he  cannot  import  that  knowledge  into  the  case,  so  as  to  withdraw  a  question 
of  fact  from  the  jury.  The  meaning  of  words  of  art  and  scientific  terms  differs  from 
time  to  time.  Many  terms  would  years  ago  have  been  understood  to  include  a  large 
number  of  things  which  they  do  not  now  comprehend.  The  question,  what  the  word 
"  oxides  "  meant  in  this  specification,  was  properly  submitted  to  the  jury.  [Watson,  B., 
referred  to  Burnett  v.  Allen  (3  H.  &  N.  376).  Martin,  B.  After  hearing  evidence  as 
to  the  meaning  of  the  terms  used,  it  is  for  the  Court  or  Judge  to  construe  the 
specification :  Heath  v.  Unwin  (13  M.  &  W.  583,  592),  Neilson  v.  Harford  (8  M.  &  W. 
806,  823).]  The  rule  with  reference  to  the  construction  of  a  written  document  is 
fully  discussed  in  Taylor  on  Evidence,  p.  52,  3rd  ed.,  where  it  is  pointed  out  when  the 
duty  of  the  Court  terminates  and  that  of  the  jury  begins.  The  jury  are  bound  "  to 
take  the  construction  from  the  Court,  either  absolutely,  if  there  be  no  words  to  be 
construed,  as  words  of  art  or  phrases  used  in  commerce,  and  no  surrounding  circum- 
stances to  be  ascertained  ;  (/)  or  conditionally,  when  those  words  or  circumstances  are 
necessarily  referred  to  them."  In  these  specifications  the  patentees  use  technical 
expressions,  which  are  unintelligible  unless  explained  by  the  testimony  of  persons 
having  a  knowledge  of  chemistry.  In  Hill  v.  Thompson  (3  Meriv.  622,  630)  Lord 
Eldon,  C.J  [345]  said,  "the  intelligibility  of  the  description  &c.  is  matter  of  fact 
proper  for  a  jury."  Moirell  v.  Frith  (3  M.  &  W.  402)  is  also  an  authority  that  where 
words  are  used  in  a  particular  and  technical  sense  their  meaning  should  be  submitted 
to  the  jury.  How  can  the  Court  know,  without  chemical  evidence,  the  meaning  of 
terms  applied  to  ihe  result  of  compounds,  such  as  black  oxide  of  manganese?  It  is 
therefore  necessary  to  ask  the  witnesses,  not  only  the  meaning  of  the  terms,  but  also 

(/)  Key  v.  Cotesmrth,  7  Exch.  595. 
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in  what  sense  the  patentee  has  used  them.  A  dictionary  would  not  afford  the  requisite 
information.  [Bramwell,  B.  A  Judge  is  not  bound  to  know  the  ingredients  which 
constitute  peroxide  of  iron.]  The  meaning  of  mercantile  phrases  in  the  letters  of 
merchants  is  a  question  for  the  jury.  In  Chaurand  v.  Angerstein  (1  Peake,  N.  P.  C.  61) 
Lord  Kenyon  said  that,  "  in  questions  on  the  arts  and  sciences,  the  evidence  of  persons 
versed  in  those  arts  is  daily  admitted.  Even  a  conversation  between  the  parties,  when 
the  contract  was  made,  has  been  received  as  evidence  of  the  sense  they  attached  to 
ambiguous  words." 

In  comparing  the  several  specifications,  the  question  is,  not  whether  any  ingenious 
person,  out  of  the  hints  to  be  derived  from  the  earlier  specification,  might  light  on  the 
discovery  which  the  plaintiff  made,  but  whether  the  Court  can  see  that  there  is  that 
which  they  are  bound  judicially  to  say  was  a  disclosure  to  the  public  of  the  use  of 
hydrated  oxides  for  purifying  gas,  so  that,  looking  at  the  prior  specification  alone,  a 
person  conveisant  with  such  matters  would  know  that  they  could  be  effectually  used 
for  that  purpose.  In  the  case  of  Unwin  v.  Heath  (5  H.  L.  Cas.  505),  the  defendant  had 
obtained  a  patent  for  the  use  of  carburet  of  manganese  in  the  manufacture  of  cast  steel. 
The  plaintitf  subsequently  put  blistered  steel  into  a  crucible  with  oxide  of  manganese 
and  coal  tar  for  the  same  [346]  purpose.  Carburet  of  manganese  was  formed,  and 
produced  the  same  effect  as  by  the  defendant's  process.  It  was  held  that  this  might 
lawfully  be  done,  on  the  ground  that  the  process  was  not  disclosed  in  the  defendant's 
prior  patent,  because  it  was  not  known.  Here  the  value  of  hydrated  oxide  as  a  purify- 
ing agent,  when  used  alone,  was  not  published,  nor  was  it  in  fact  known.  No  mere 
hint  of  an  invention  contained  in  a  publication  will  prevent  a  person  who  perfects  the 
discovery  from  taking  out  a  patent  for  it. 

As  to  Croll's  patent.  Though  this  patent  was  taken  out  many  years  previously  to 
that  of  the  plaintiff,  oxides  of  iron  were  never  in  actual  use  for  the  purification  of  gas 
until  the  plaintiff  took  out  his  patent.  It  is  important  to  consider  this  in  determining 
whether  Croll's  patent  made  known  to  the  public  the  invention,  or  a  material  part 
of  the  invention,  of  which  the  plaintiff  alleges  that  he  was  the  inventor.  It  is  not 
enough  to  invalidate  the  planitiff's  patent,  that  a  man  of  science,  by  experiment,  and 
aided  by  the  light  cast  upon  the  subject  by  the  earlier  patent,  might  probably  have 
succeeded  in  arriving  at  the  invention  which  is  the  subject  of  the  plaintiff's  patent. 
It  is  sufficient  to  give  the  plaintiff  a  right  to  a:  patent,  if  something  remained  to  be 
invented,  if  the  plaintiff  discovered  it  and  his  invention  was  new  and  not  in  public  use. 
Croll  says  (ante,  p.  327),  of  his  improvements  in  the  manufacturing  of  coal  gas,  part  3, 
that  part  3  "  consists  in  the  application  of  the  black  oxide  of  manganese,  to  remove  or 
free  coal  gas  of  sulphuretted  hydrogen."  The  subject  of  the  patent,  which  is  put  in 
the  foreground  is  purifying  by  means  of  the  black  oxide  of  manganese :  iron  is  only 
mentioned  as  a  sort  of  alternative.  The  material  is  to  be  roasted  to  a  red  heat  so  as 
to  expel  the  sulphur.  This  would  render  the  oxide  anhydrous.  He  therefore  indicated 
the  use  of  anhydrous  oxide.  It  is  evident  that  he  did  not  know  that  hydrated  oxides 
[347]  would  purify  gas,  and  if  he  did  he  does  not  say  so.  Certainly  he  never  says 
that  they  would  purify  gas  better  than  any  thing  else.  Croll's  specification  speaks  of 
the  oxide  of  zinc  and  the  oxides  of  iron.  That  is  because  there  is  but  one  oxide  of 
zinc,  the  protoxide,  while  there  is  a  protoxide  a  peroxide  and  a  sesquioxide  of  iron. 
Both  metals  are  spoken  of  in  the  same  condition,  viz.,  as  anhydrous.  There  is  an 
hydrated  and  an  anhydrous  protoxide  of  zinc.  If  Croll  had  intended  to  indicate  the 
use  of  hydrated  as  well  as  anhydrous  oxides  he  would  have  used  the  word  oxides  of 
zinc,  in  the  plural :  if  he  had  meant  hydrated  oxide  he  would  have  said  so.  Can  it  be 
said  that  Croll  communicated  to  the  public,  in  an  intelligible  form,  that  hydrated  oxides 
could  be  used  for  this  purpose  ?  He  says,  I  claim  the  "  purification  of  gas  "  by  means 
of  the  "  oxides  of  iron." 

Now,  suppose  there  are  five  substances  answering  this  description  which  will  not, 
and  one  which  will,  purify  gas  :  can  the  Court  say  that  after  a  general  claim  for  all 
these  substances,  a  patent  might  not  be  had  by  a  person  who  really  discovered  the 
one  which  would  answer  1  Suppose  his  claim  had  been  for  purifying  by  means  of 
"  the  metallic  oxides."  [Pollock,  C.  B.  Suppose  he  had  said  "  by  metals  in  a  certain 
state  of  preparation."]  Here,  construing  the  claim  of  oxides  of  iron  by  the  context, 
hydrated  oxides  are  excluded.  On  the  whole,  the  question  as  to  what  was  claimed 
was  one  for  the  jury,  who  have  decided  it  in  favour  of  the  plaintiff,  viz.,  that  hydrated 
oxides  were  not  claimed.     The  Court  cannot  of  itself  pronounce  that  Croll's  specifica- 
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tion  discloses  to  the  public  the  fact  that  hydrated  oxides  of  iron  can  be  used  for  the 
purification  of  gas  in  such  a  manner  that  a  person  conversant  with  the  subject  could 
at  once  employ  them  for  that  purpose,  without  the  necessity  of  making  fresh  experi- 
ments and  discoveries.  "The  oxides  [348]  of  iron,"  may  mean  both  the  hydrated 
and  anhydrous,  so  that  no  knowledge  is  communicated  to  the  public  of  which  they 
can  avail  themselves  without  experiment.  Suppose  a  patentee  said  "  all  the  metallic 
oxides  which  will  purify  gas,"  that  would  not  preclude  another  person  from  obtaining 
a  patent  for  a  particular  oxide,  since  there  are  many  metallic  oxides  which  will  not 
purify  gas.  Croll  limits  his  claim  to  the  oxides  of  manganese,  iron  and  zinc  a.s  therein- 
before described,  which  are  almost  necessarily  anhydrous. 

As  to  Laming's  patent.  The  plaintiff  claims  the  purifying  gas  by  the  use  of  oxides 
of  iron,  "  either  used  alone  or  mixed  with  sulphate  of  lime  or  sulphate  or  muriate  of 
magnesia,  potash  or  soda,  or  in  conjunction  with  any  other  purifying  material  at 
present  in  use  for  a  similar  purpose."  And  it  is  said  that  if  sulphate  of  lime  or 
muriate  of  magnesia  are  used,  the  material  is  substantially  the  same  for  this  purpose 
as  the  chloride  of  calcium  with  oxide  of  iron,  the  use  of  which  is  indicated  by  Laming's 
specification.  Laming  claims  nothing  which  forms  any  necessary  part  of  the  plaintiff's 
claim  of  hydrated  oxide.  [Bramwell,  B.  Laming  says,  "  In  making  chloride  of  calcium 
I  get  oxide  of  iron,  which  is  useful  for  purification  and  need  not  be  removed,"  this 
turns  out  to  be  hydrated  oxide.  Can  the  plaintiff,  after  that,  claim  hydrated  oxide? 
Pollock,  C.  B.  Suppose  the  value  of  Laming's  combination  of  materials  for  purifying 
to  have  depended  on  the  use  of  the  hydrated  oxide,  could  the  plaintiff  sustain  a  patent 
for  doing,  by  the  use  of  one  thing,  that  which  Laming  has  done  by  the  use  of  the 
same  thing  combined  with  something  elsel  If  so,  the  consequence  might  be  that, 
after  the  plaintiff  took  out  his  patent,  Laming  could  not  use  his  invention.]  In  Minfer 
V.  Mower  (1  Webst.  P.  C.  138,  140),  at  Nisi  Prius,  Lord  Denman  said:  "If  the 
principle  (of  [349]  the  chair  with  self-adjusting  leverage  invented  by  the  patentee) 
might  have  been  deduced  from  the  chair  that  was  made,  but  that  it  was  so  encumbered 
and  connected  with  other  machinery  that  nobody  did  make  that  discovery,  or  ever 
found  out  that  he  could  have  a  chair  with  a  self-adjusting  leverage  by  reason  of  that, 
or  any  other  defect  in  the  chair  actually  made,  it  seems  to  me  that  does  not  prevent 
this  from  being  a  new  invention,  when  the  plaintiff  says,  I  have  discovered,  throwing 
aside  every  thing  but  this  self-adjusting  leverage  itself,  that  will  produce  an  effect, 
which  I  think  a  very  beneficial  one,  because  there  are  persons  deprived  of  all  strength, 
and  who  cannot  help  themselves  at  all,  who  should  not  be  called  upon  to  use  a  stop 
or  spring,"  &c.  And  again,  in  the  same  case,  in  delivering  the  judgment  of  the  Court 
on  the  motion  to  enter  a  nonsuit  (6  A.  &  E.  73.5,  745),  he  said  :  "  We  are  far  from 
thinking  that  the  patentee  might  not  have  established  his  title  by  shewing  that  a  part 
of  Browne's  chair  might  have  effected  that  for  which  the  whole  was  designed."  Here 
the  leaving  out  the  chloride  of  calcium  was  a  distinct  improvement,  and,  as  such, 
a  good  subject  of  a  patent.  Laming  claims  the  use  of  chloride  of  calcium,  and 
describes  a  process  by  which  it  may  be  made,  viz.,  by  decomposing  muriate  of  manganese, 
iron,  or  zinc,  by  means  of  lime  or  of  chalk ;  but  he  does  not  convey  to  the  public  any 
knowledge,  except  this,  that  the  oxides  or  carbonates  which  result  are  useful  for  the 
purification  of  gas.  He  claims  the  application  of  the  mixtures  ;  but,  if  any  one  of  the 
elements  would  answer  the  purpose,  he  has  not  said  so.  There  is  nothing  in  this 
specification  to  indica'te  that  the  hydrated  oxide  is  superior  to  others  for  purifying  gas. 

Laming's  patent  is,  in  .substance,  for  purifying  by  a  combination  of  purifying 
materials,  one  of  the  elements  of  [350]  which  is  oxide  of  iron.  He  says,  "  I  do  not 
claim  the  exclusive  use  of  any  metallic  oxide  for  purifying  coal  gas,  but  what  I  do 
claim  is  the  combination,  for  that  purpose,  of  the  oxides,  (fee,  with  the  other  purifying 
matter."  A  patent  may  be  had  for  the  omission  of  one  of  several  articles  in  a  com- 
bination. Whitehouse's  patent  was  for  the  omission  of  the  use  of  a  mandril  in  making 
iron  tubes. (a)  The  plaintiff  in  effect  says,  "  I  leave  out  chloride  of  calcium  ;  I  do  not 
claim  oxide  of  iron  used  in  combination  with  it."  Laming  and  Evans,  by  their  patent 
of  1850,  which  was  subsequent  to  the  plaintiffs  patent,  claim  the  use  of  hydrated 
oxide  used  alone  as  a  new  thing. 

The  distinction  between  the  use  of  the  sulphate  of  lime  by  the  plaintiff  and  of  the 
chloride  of  calcium  by  Laming  was,  that  Laming's  mixture  was  practically  useless, 

(a)  Eussell  v.  Cowley,  1  Webst.  P.  C.  455,  457. 
Ex.  Div.  XIII.— 39 
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because  deliquescent,  but  that  objection  does  not  apply  to  the  combination  of  oxides 
of  iron  and  sulphate  of  lime  as  recommended  by  the  plaintiff.  The  Court  cannot 
judicially  determine  that  sulphate  of  lime  is  identical  for  this  purpose  with  chloride 
of  calcium ;  in  fact  the  evidence  shewed  that  it  was  not  so.  Laming  knew  the 
difference  between  hydrated  and  anhydrous  oxides,  because  he  speaks  of  hydrated 
oxide  of  lead  as  precipitated  upon  the  mixture  of  white  sulphate  of  lead  with  a 
solution  of  caustic  ammonia,  and  therefore,  if  he  had  known  the  value  of  hydrated 
oxides,  or  meant  to  direct  their  use  for  the  purpose  of  purifying  gas  he  would  have 
described  them  ;  but  he  nowhere  indicates  the  use  of  hydrated  oxides  for  purifying  gas. 

Argument  for  the  defendants.  First,  upon  the  construction  of  the  specifications 
of  CroU  and  Laming,  the  Court,  as  matter  of  law,  must  adjudge  that  the  plaintiff's 
alleged  invention  is  not  new.  CroU  has  disclosed  the  use  of  oxides  [351]  of  iron  for 
the  purification  of  gas.  No  witness  stated  that  hydrated  oxides  could  not  be  used  as 
directed  by  Croll  Though  the  actual  me  of  hydrated  oxides  of  iron  in  the  process 
described  by  the  plaintiffs  may  be  new,  still  it  is  the  duty  of  the  Court  to  say  that 
the  term  "oxides"  in  CrolFs  specification  includes  all  oxides,  because  there  is  nothing 
to  suggest  that  any  oxides  are  meant  to  be  excluded.  It  will  make  no  difference, 
though  the  jury,  looking  at  the  context,  may  be  taken  to  have  found  that  Croll  meant, 
or  probably  meant,  anhydrous  oxides,  because  he  directs  that  the  oxides  should  be 
afterwards  roasted  to  renovate  them,  which  might  render  them  anh^'drous.  The 
question  as  to  the  construction  of  the  specification  is  not  one  for  the  jury.  There  was 
no  contradictory  evidence  as  to  the  meaning  of  the  term  "oxides"  The  case  is  like 
that  of  a  document  in  a  foreign  language,  the  construction  of  which,  after  the  meaning 
of  the  words  has  been  proved,  is  for  the  Court.  The  rule  laid  down  in  Neilson  v.  Harf&rd 
(8  M.  &  W.  806),  remains  unaltered,  viz.,  that  the  construction  of  the  specification  of 
a  patent  belongs  to  the  Court,  and  not  to  the  jury.  Then,  if  the  Court  are  to  ascertain 
the  meaning  of  the  words  of  art,  can  they  come  to  any  other  conclusion  than  that,  if  a 
person  used  oxide  of  iron  for  purifying  gas,  after  the  date  of  CroU's  patent,  he  would 
infringe  it?  Prima  facie  the  term  oxides  of  iron  must  be  understood  in  the  ordinary 
sense.  The  most  ordinary  and  well  known  oxide  of  iron  is  rust.  That  is  in  fact 
hydrated  oxide  of  iron.  [Bramwell,  B.  The  Court  is  of  opinion  that  the  expression 
"oxides  of  iron"  means  prima  facie  "all  oxides  of  iron,"  unless  there  is  something  in 
the  context  to  exclude  that  interpretation.  There  is  however,  nothing  in  the  description 
of  the  process  in  which  it  is  used,  to  exclude  hydrated  oxide  of  iroi),  [352]  because  it 
was  admitted,  following  the  process  exactly,  hydrated  oxides  might  be  used  in  the 
first  instance.  Then  the  question  upon  Croll's  patent  is  this.  On  proof  that  some 
oxides  would  absorb  sulphuretted  hydrogen,  ought  I  to  have  nonsuited  the  plaintiff 
who  has  discovered  what  these  oxides  are  and  obtained  a  patent  for  their  use? 
Martin,  B.  The  question  is,  did  Croll's  specification  disclose  to  the  public  that 
hydrated  oxides  might  be  used  ?]  It  was  proved  that  it  was  known,  as  a  matter  of 
science,  that  hydrated  oxides  would  absorb  sulphuretted  hydrogen.  The  specification 
would  disclose  that  they  might  be  used  for  the  absorption  of  sulphuretted  hydrogen 
from  coal  gas.  It  was  known,  at  the  date  of  that  specification,  that,  of  the  two  classes 
of  oxides,  those  which  were  hydrated  would  absorb  sulphuretted  hydrogen  ;  so  that  a 
person  reading  the  specification,  and  desiring  to  follow  the  directions  given  by  it  for 
the  purification  of  coal  gas  would,  as  a  matter  of  course,  have  purchased  hydrated 
oxide.  Whether  Croll  meant  to  claim  it  or  not,  the  specificatio'n  proclaims  it  to  the 
world.  It  was  said,  on  the  other  side,  "^assume  that  hydrated  oxides  were  included 
in  CroU's  claim ;  all  hydrated  oxides  will  not  do."  But  it  is  not  enough  to  shew  that 
Croll's  specification  might  have  been  bad  because  he  claims  some  oxides  which  will  not 
do.  A  specification,  though  imperfect  in  itself  and  insufficient  to  support  a  patent, 
may  yet  disclose  enough  to  render  a  subsequent  patent  for  a  similar  invention  invalid. (a) 
By  the  claim  in  Croll's  patent  for  the  purification  of  gas  by  "  means  of  the  oxides  of 
iron,  &c.,  as  hereinbefore  mentioned  and  hereinbefore  described,  as  applied  in  the 
particular  manner  and  stage  of  the  process  of  the  manufacturing."  Croll  means  to 
point  out  that  he  claims  the  use  of  it  after  the  gas  has  been  freed  from  ammonia,  not 
that  the  oxide  [353]  is  not  to  be  used  until  after  it  has  been  rendered  anhydrous. 

As  to  Laming's  patent.  Laming,  after  describing  his  preparation  of  chloride  of 
calcium,  &c.,  goes  on  to  say  that  another  part  of  his  invention  consists  in  increasing 

(a)  Belts  V.  Menzies,  8  E.  &  B.  923. 
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its  purifying  powers  by  adding  thereto  oxide  of  manganese,  &c.,  and  he  mentions  a 
process  by  which  he  produces  peroxide  of  iron.  Therefore  his  specification  says  in 
plain  terms  that  oxide  of  iron  is  an  agent  on  which  he  relies  for  increasing  the  purifying 
power.  Taking  CroU's  and  Laming's  specifications  together,  they  have  clearly  antici- 
pated the  plaintiffs  invention.  The  question  is,  not  what  they  claim,  but  what  they 
have  proclaimed  to  the  world.  The  plaintiff  points  out  that  his  hydrated  oxides  may 
be  prepared  by  means  of  muriate  of  iron  and  lime,  which  are  the  materials  which 
Laming  used.  He  does  not  claim  that  mixture,  but  he  does  claim  a  mixture  of 
hydrated  oxide  of  iion  and  sulphate  of  lime.  [Bramwell,  B.  Whether  or  not  that 
was  a  merely  colourable  variation  was  for  the  jury,  and  they  have  found  it  against  the 
defendants.]  A  claim  for  anything  covered  by  the  claim  of  a  prior  patentee  renders  a 
patent  bad :  Thomas  v.  Foxwell,{a)  Brook  v.  Astoii  (8  E.  &  B.  478).  If  the  plaintiff's 
patent  is  good,  neither  CroU  nor  Laming  can  use  their  inventions.  The  disclaimer  of 
the  use  of  chloride  of  calcium  shews  that  the  plaintiff  intended  to  evade  Laming'8 
patent.  The  plaintiff's  patent  cannot  be  supported  on  the  ground  of  a  new  combination 
of  known  substixnces,  because  the  use  of  the  oxides  of  iron  in  combination  is  a  material 
part  of  Laming's  process:  Bonill  v.  Keyuwth  (7  E.  &  B.  725).  The  plaintiff's  claim 
embraces  all  hydrated  oxides  of  iron  whether  precipitated  or  not.  The  specification  is 
therefore  bad,  and  on  that  ground  a  nonsuit  must  be  entered. 

[354]  In  Trinity  Vacation  (June  23),  the  Court  intimated  that  they  were  all  of 
opinion  that  they  could  not,  on  a  comparison  of  the  specifications,  direct  a  nonsuit  or 
the  entry  of  a  verdict  for  the  defendants ;  and  accordingly,  in  Michaelmas  Term, 
(November  21st,  22nd,  and  23rd),  cause  was  shewn  on  the  other  points  on  which  the 
rule  was  granted. 

Arguments  for  the  plaintiff.  In  order  to  justify  the  Court  in  setting  aside  the 
verdict,  the  Court  must  see  that  the  plaintiff's  invention  was  actually  in  use,  or  known 
and  disclosed  to  the  public.  But  during  the  whole  period  since  coal  gas  has  been 
manufactured  and  used  for  illuminating  purposes  in  this  country,  the  only  material 
employed  for  the  purification  of  it  from  sulphuretted  hydrogen,  until  the  date  of  the 
plaintiff's  patent,  was  lime.  The  effects  produced  upon  the  health  of  those  dwelling 
near  the  works,  and  the  difficulties  of  getting  rid  of  the  deleterious  substances,  have 
been  such  that  it  is  impossible  to  believe  that  the  means  of  purification  disclosed  by 
the  plaintiffs  patent,  if  known  and  understood,  would  not  have  been  brought  into  use. 
Neither  CroU  nor  Laming,  whose  patents  are  supposed  to  have  disclosed  it,  knew  it. 
The  former  said  he  did  not  know  the  difference  between  hydrated  and  anhydrous 
oxides.  The  latter,  who  was  called  as  a  witness  for  the  defendants,  after  the  date  of 
the  plaintiff's  patent,  took  out  a  patent  for  the  use  of  hydrated  oxides  as  a  new  discovery 
then  made  by  him  for  the  first  time.  He  does  not  expressly  claim  hydrated  oxides  in 
his  patent ;  and  neither  the  claim  in  his  patent,  obscure  as  it  is,  nor  what  he  in  fact 
did,  would  lead  anybody  to  the  knowledge  that  hydrated  oxides  of  iron  were  to  be 
used  for  this  purpose.  His  operations  amounted  to  no  more  than  this,  they  were 
experiments  not  understood  by  the  person  experimenting.  They  did  not  make  the 
invention  known  either  to  Croll  or  any  one  else.  Evans,  in  January,  1859,  after  the 
date  of  [355]  the  plaintiff's  patent,  published  a  report  which  shews  that  the  experi- 
ments of  himself  and  Laming  had  failed.  [Bramwell,  B.  Not  one  of  the  witnesses 
stated  that,  reading  CroU's  specification,  he  would  know  that  hydrated  oxide  of  iron 
would  purify  gas.  In  Cornish  v.  Keene  (I  Webst.  P.  C.  501,  508),  Tindal,  C.  J.,  said 
that  the  question  was,  whether  the  invention  was  "  in  any  degree  of  general  use ;  if  it 
was  known  to  all  the  world  publicly,  and  practised  openly,  so  that  any  other  person 
might  have  the  means  of  acquiring  a  knowledge  of  it"  as  well  as  the  patentee,  then 
the  letters  patent  were  void.  He  said,  further,  "a  man  may  make  experiments  in 
his  own  closet  for  the  purpose  of  improving  any  art  or  manufacture  in  public  use ;  if 
he  makes  these  experiments  and  never  communicates  them  to  the  world,  and  lays 
them  by  as  forgotten  things,  another  person  who  has  made  the  same  experiments,  or 
has  gone  a  little  further,  or  (b)  is  satisfied  with  the  experiments,  may  take  out  a  patent, 
.  .  .  and  it  will  be  no  answer  to  him  to  say  that  another  person  before  him  mjide  the 
same  experiments,  and  therefore  that  he  was  not  the  first  discoverer  of  it,  because 

(a)  Exch.  Cham.,  Feb.  2,  1859,  in  error  from  Q.  B.    [See  5  Jur.  (N.  S.)  37  ;  aflSrmed 
6  Jur.  (N.  S.)  271.] 
{b)  Sic,  qu.  "and." 
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there  may  be  many  discoverers  starting  at  the  same  time,  many  rivals  that  may  be 
running  on  the  road  at  the  same  time,  and  the  first  which  comes  to  the  Crown  and 
takes  out  a  patent,  it  not  being  generally  known  to  the  public,  is  the  man  who  has  a 
right  to  clothe  himself  with  the  authority  of  the  patent  and  enjoy  its  benefits."  Again, 
in  Galloway  v.  Bleaden  (1  Webst.  P.  C.  521,  525),  he  said:  "A  mere  experiment,  or 
course  of  experiments,  for  the  purpose  of  producing  a  result  which  is  not  brought  to 
its  completion,  but  begins  and  ends  in  uncertain  experiments,  is  not  such  an  invention 
as  should  prevent  another  person  who  is  more  successful,  or  pursues  with  greater 
industry  the  chain  in  the  line  that  has  been  laid  out  for  him  by  the  [356]  preceding 
inventor,  from  availing  himself  of  it,  and  having  the  benefit  of  it."  In  Carpenter  v. 
Smith  (1  Webst.  P.  C.  530,  534),  Lord  Abinger  said  :  "A  man  is  entitled  to  a  patent 
for  a  new  invention  ;  and,  if  his  invention  is  new  and  useful,  he  shall  not  be  prejudiced 
by  any  other  man  having  invented  that  before  and  not  made  any  use  of  it,  because 
the  mere  speculations  of  ingenious  men,  which  may  be  fruitful  of  a  great  variety  of 
inventions,  if  they  are  not  brought  into  actual  use  ought  not  to  stand  in  the  way  of 
other  men  equally  ingenious  who  may  afterwards  make  the  same  inventions  and  apply 
them.  A  great  many  patents  have  been  taken  out,  for  example,  upon  suggestions 
made  in  a  very  celebrated  work  by  the  Marquis  of  Worcester,  and  many  patents  have 
been  derived  from  hints  and  speculations  of  that  ingenious  author." 

As  to  the  fourth  ground,  it  is  said  that  the  specification  is  bad  for  not  shewing 
which  of  the  hydrated  oxides  will,  and  which  will  not,  answer.  But  the  short  answer 
to  that  is  that  the  specification  shews  that  the  precipitated  oxides  are  those  which  are 
to  be  used.  It  is  admitted  that  there  are  many  hydrated  oxides  of  iron  ;  but,  when 
the  plaintiff  uses  the  words  "  hydrated  or  precipitated,"  he  treats  them  as  synonymous, 
and  means  the  precipitated  alone. 

Fifthly,  it  is  said  that  the  mere  application  of  a  material  such  as  hydrated  oxide  of 
iron  to  the  absorbing  of  sulphuretted  hydrogen  from  gas  is  not  a  good  subject-matter 
of  a  patent,  its  properties  and  power  of  absorbing  sulphuretted  hydrogen  being  well 
known.  The  objection  amounts  to  this,  that  the  patent  is  for  a  principle  ;  but  that  is 
an  error.  It  is  a  patent  for  a  process  in  which  the  principle  is  applied.  Besides, 
though  it  was  known  that  hydrated  oxide  of  iron  would  absorb  sulphuretted  hydrogen, 
it  was  not  known  that  it  would  separate  [357]  sulphuretted  hydrogen  from  coal  gas. 
There  was  abundant  evidence  of  that.  The  same  observations  apply  to  the  renovation 
[Pollock,  C.  B.  It  is  the  practical  application  of  a  principle  perfectly  well  known  as  a 
matter  of  science.] 

As  to  the  title  of  the  patent.  The  title,  as  altered  by  the  disclaimer,  "  An  improved 
mode  of  manufacturing  gas,"  is  sufficiently  large  to  include  the  purification  by  the 
means  invented  and  described.  As  to  the  seventh  ground,  it  is  clear  that  the  plaintiff, 
notwithstanding  the  disclaimer  of  part  of  the  title  of  his  patent,  may  claim  for  the 
renovation  of  the  purifying  material.  That  part  of  the  title  so  disclaimed  related  to 
the  mode  of  obtaining  the  precipitated  oxides  or  subsulphates  of  iron,  which  was 
disclaimed. 

Arguments  for  the  defendants.  First,  the  plaintiff's  invention  was  not  new.  He 
took  out  his  patent  for  purifying  gas  from  sulphuretted  hydrogen  by  passing  it  through 
a  porous  material  and  renovating  the  material  after  it  had  become  inert,  and  in  his 
deposit  paper  he  did  not  describe  the  process  which  he  now  claims.  In  1840,  Croll  used 
it  openly,  not  as  an  experiment  but  as  a  perfected  invention.  After  such  a  user  there  is 
no  ground  for  saying  that  the  plaintiff  was  the  first  inventor  :  Jones  v.  Pearce  (1  Webst. 
P.  C.  122),  Lewis  v.  Marling  (1  Webst.  P.  C.  126,  n.).  If  an  inventor  openly  uses  his 
invention  before  applying  for  a  patent,  that  is  a  dedication  to  the  public  :  In  re  Adam- 
son's  Patent  (6  De  Gex,  M'M.  &  G.  420),  Newall  v.  Elliott  (4  C.  B.,  N.  S.  269).  Croll 
in  his  specification  describes  the  mode  of  purifying  gas  from  sulphuretted  hydrogen  by 
means  of  the  oxides  of  iron.  A  person  would  understand  by  that  the  hydrated  oxide. 
[Hindmarch  referred  to  De  La  Bue  v.  Dickenson  (7  E.  &  B.  738).]  Moreover,  the 
plaintiff  claims  what  was  known  by  Laming  [358]  in  combination  with  something  else, 
that  appearing  from  the  paper  read  by  Laming  before  the  Attorney  General  in 
September,  1848.  [Bramwell,  B.  It  is  clear  that  Laming  had  made  the  discovery 
before  the  date  of  the  plaintiff's  specification.]  It  was  proved  that  Croll  did  the  identical 
thing  which  the  plaintiff  afterwards  Specified  as  his  invention  (see  ante,  p.  328,  329). 
He  cannot  now  do  it  if  the  plaintiff's  patent  is  valid.  [Bramwell,  B.  There  is  no 
doubt  that  Croll  used  hydrated  oxide  of  iron.]     It  is  not  material  that  the  user  never 


5H.&N.  359.  HILLS   V.  THE   LONDON    GAS    LIGHT   COMPANY  1221 

came  to  the  knowledge  of  the  public.  In  Heath  v.  Smith  (3  E.  &  B.  256,  273),  the 
plaintiff's  invention  had  been  used  by  five  several  firms  before  the  date  of  his  patent. 
Erie,  J,,  said,  "  If  one  party  only  had  used  the  process,  and  brought  out  the  article  for 
profit  and  kept  the  method  entirely  secret,  I  am  not  prepared  to  say  that  then  the 
patent  would  have  been  valid."  If  the  jury  are  to  be  taken  to  have  found  that  this 
was  an  experiment,  the  finding  is  contrary  to  the  evidence.  On  a  question  of  this 
kind,  the  Court  can  take  upon  itself  to  say  what  the  evidence  amounts  to :  see  per 
Lord  Lyndhurst,  The  Househill  Company  v.  Neilson  (1  Webst.  P.  C.  673,  709).  The 
plaintiffs  specification  must  be  taken  to  include  all  oxides.  Full  effect  must  be  given 
to  all  the  words  in  it  ;  and  as  there  are  hydrated  oxides  which  are  not  precipitated 
oxides,  the  word  "or"  must  be  read  as  disjunctive;  Elliott  v.  Turner  (2  C.  B.  446). 
And  as  some  hydrated  oxides  will  not  answer  the  specification  is  insufficient ;  Stevens 
v.  Keating  (2  Exch.  772).  Croll  claims  oxides  of  iron  for  the  purification  of  gas;  there 
are  two  forms  of  oxides — hydrated  and  anhydrous,  of  which  one  only  will  do  what  he 
claims.  [Pollock,  C.  B.  If  a  man  takes  out  a  patent  for  doing  something  by  the  use 
of  two  materials,  A.  and  B.,  if  B.  will  not  answer  that  will  [359]  not  enable  another 
person  to  take  out  a  patent  for  doing  the  same  thing  by  using  A.] 

As  to  Laming's  specification.  The  plaintiff's  patent  is  bad,  because  while  he 
claims  to  use  separately  what  was  used  before  in  a  combination,  still,  as  it  was  known 
and  used  by  Laming  as  a  material  part  of  a  combination  for  the  same  purposes,  the 
plaintiff  cannot  pick  out  that  part  and  obtain  a  patent  for  it :  Lister  v.  Leather 
(8  E.  &  B.  1004)  and  Bovill  v.  Keyworth  (7  E.  &  B.  725).  The  application  of  hydrated 
oxide  of  iron  to  purify  gas  was  not  the  subject  of  a  patent,  its  effect  in  absorbing 
sulphuretted  hydrogen  having  been  previously  well  known  :  Brook  v.  Aston  (8  E.  & 
B.  478),  Tlie  Patent  Bottle  Envelope  Company  v.  Seymer  (5  C.  B.  N.  S,  164). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said  : — This  case  was  tried  before  me  at  Guildford,  in  the 
year  1858.  It  is  almost  impossible  to  state  the  facts,  except  as  each  of  the  questions 
arose  upon  the  trial,  and  therefore  I  shall  not  make  any  preliminary  statement  of  the 
facts. 

The  first  objection  that  I  shall  deal  with  was,  that  the  verdict  was  against  the 
evidence  upon  the  question  of  whether  the  plaintiff  was  the  inventor  of  that  for  which 
he  obtained  his  patent,  and  specified.  It  was  said  that  he  was  not,  and  that  he  had 
merely  taken  it  from  a  person  named  Laming,  who  had  invented  it ;  that  is  to  say, 
not  that  he  had  copied  it  from  Laming's  specification,  or  any  publication  of  Laming's, 
but  that,  being  aware  of  the  experiments  that  Laming  had  been  carrying  on,  the 
plaintiff  had  taken  his  invention,  and  claimed  to  be  the  inventor  of  that  of  which,  in 
truth,  Laming  was  the  inventor.  Now  this  was  purely  a  question  for  the  jury,  and 
they  found  a  [360]  verdict  for  the  plaintiff.  I  need  not  go  into  that  question  at  any 
length.  It  is  enough  to  say,  that  there  was  the  plaintiff's  positive  oath  that  he  was 
the  inventor,  and  that  he  did  not  know  of  Laming's  invention  ;  and  he  was  also 
considerably  corroborated.  The  actual  date  of  his  having  a  pipe  fixed  from  the 
gas-works  into  his.  premises  was  given,  and  he  was  positively  corroborated  as  to  his 
invention  being  earlier  in  date  than  Laming's.  On  the  other  hand,  there  was  the  fact 
that  Laming  had  invented  it  before  the  plaintiff  obtained  his  patent ;  and  no  doubt 
there  were  other  circumstances,  more  or  less  tending  to  make  it  probable  that  the 
plaintiff  had  borrowed  and  taken  Laming's  invention.  However,  as  I  said  before, 
that  question  was  purely  one  for  the  jury,  and  we  are  not  warranted  in  interfering 
with  their  verdict :  therefore  so  far  the  rule  may  be  discharged. 

The  next  question  arose  upon  the  specification  of  a  person  named  Croll.  Croll, 
in  the  year  1840,  obtained  a  patent  for  improvements  in  the  manufacture  of  gas,  and 
it  was  said  that  in  the  specification  which  he  filed  in  pursuance  of  the  terms  of  that 
patent,  he  disclosed  a  part  of  the  plaintiffs  discovery ;  and,  first,  it  was  contended 
that  as  a  matter  of  law  the  defendant  was  entitled,  pursuant  to  the  leave  reserved, 
to  enter  a  verdict  or  a  nonsuit,  because,  upon  a  comparison  of  the  two  specifications, 
viz.,  the  specification  of  the  plaintiff  and  the  specification  of  Croll,  it  would  be  seen 
that  the  plaintiff  had  been  anticipated  by  Croll.  Now,  upon  this  part  of  the  case, 
the  material  facts  are  these  : — The  plaintiff's  invention  was  for  the  use  of  hydrated 
oxide  of  iron  for  the  purification  of  gas  from  sulphuretted  hydrogen.  Croll,  in  his 
specification,  (which  by  the  way  I  may  say  is  neither  of  more  nor  less  value  in  conse- 
quence of  its  being  a  specification — it  would  be  the  same  thing  if  it  had  been  a  paper 
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appearing  in  a  [361]  pamphlet,  or  in  any  scientific  publication,  or  elsewhere),  after 
speaking  of  the  use  of  black  oxide  of  manganese  for  that  purpose,  that  is,  to  remove 
the  sulphuretted  hydrogen,  goes  on  to  describe  how  he  uses  it,  and  says  : — "The  same 
effect  may  be  produced  by  the  application  of  the  oxide  of  zinc  and  the  oxides  of  iron, 
and  treated  precisely  in  the  same  way  as  above  described."  It  was  said  that,  upon  a 
comparison  of  the  two  documents,  the  plaintiff,  who  claims  the  use  of  hydrated  oxide 
of  iron,  had  been  anticipated  by  Croll,  who  claimed  the  use  of  oxides  generally. 
Now,  at  the  trial,  the  controversy  between  the  parties  was  this  :  on  the  part  of  the 
plaintiff,  it  was  said  that  it  might  be  that  no  one  could  tell,  merely  upon  reading  the 
two  documents,  whether  both  parties  used  the  same  process ;  but  that  the  context 
of  Croll's  patent  would  shew  that  he  used,  not  hydrated  oxide  of  iron,  but  anhydrous 
oxide ;  whereas,  on  the  part  of  the  defendants,  it  was  said  that  the  context  would 
shew  that  he  used  hydrated  or  anhydrous  oxides,  or  both  ;  in  either  of  which  cases 
the  plaintiff  had  been  anticipated  by  Croll.  Now,  at  the  trial,  in  order  to  prove  that 
Croll  meant  anhydrous  oxide  of  iron,  evidence  was  given,  which  it  is  not  necessary 
for  me  to  go  into  minutely,  for  the  purpose  of  shewing  that  it  must  be  anhydrous 
oxide  that  Croll  meant,  because  he  speaks  of  roasting  the  oxides  to  a  red  heat,  which 
would  make  them  anhydrous,  and  therefore  anhydrous  oxide  must  be  the  thing  that 
he  used.  On  the  other  hand  the  defendants  gave  evidence  of  a  contrary  character. 
Now,  if  we  examine  CroU's  specification  either  by  itself  or  with  reference  to  the 
evidence  given,  we  are  equally  of  opinion  that  Croll  meant  both  sorts  of  oxides,  that 
is  to  say,  the  anhydrous  and  hydrated.  The  truth  is,  that  what  Croll  meant  was 
very  accurately  expressed  by  himself.  He  said  :  "  I  did  not  know  the  difference 
between  the  two.  I  used  oxide  of  iron,  but  I  could  not  tell  whether  it  was  anhydrous 
or  hydrated."  He  no  [362]  doubt  used  hydrated  oxide.  Moreover,  his  specification,  as 
explained  by  evidence,  goes  to  shew  that  none  of  the  oxide  which  he  used  necessarily 
became  anhydrous, 'because  it  does  not  appear  that  the  heat  which  he  applied  to  it 
was  enough  to  make  it  anhydrous  :  and,  besides,  if  that  were  so  it  would  be  immaterial, 
for  this  reason  :  it  appears  that  whether  or  no  the  oxide  will  absorb  sulphuretted 
hydrogen  is  not  dependent  upon  whether  it  is  anhydrous  or  hydrated  :  it  appears  to 
be  a  property  of  the  oxide  depending  upon  its  molecular  constitution.  And  that  is 
equally  true  of  the  anhydrous  ;  that  is  to  say,  if  the  hydrated  oxide  is  made  anhydrous 
it  will  equally  absorb  the  sulphuretted  hydrogen. (a)  That  being  so,  it  is  possible 
that  Croll  might  have  used  the  oxide  hydrated  in  the  first  instance,  it  becoming 
anhydrous  afterwards,  which  it  would  soon  be  on  being  heated.  So  that,  whether 
we  look  at  the  words  of  Croll's  specification,  which  are  general,  "  oxides  of  iron,"  or 
whether  we  look  at  them  with  the  explanation  given  by  the  evidence,  the  conclusion 
is,  that  Croll  has  specified  for  the  use  of  the  hydrated  and  the  anhydrous  oxides  of 
iron  ;  and,  if  the  matter  rested  there,  it  would  be  manifest  that  Croll  had  anticipated 
the  plaintiff. 

But,  upon  the  argument  before  us,  Mr.  Grove  put  forward  a  consideration  not 
adverted  to  at  the  trial.  He  said.  It  is  true  that  Croll  said  "  oxides  of  iron,"  and  it 
may  be  true  that  he  meant  all  oxides.  Take  it  to  be  so,  that  is  not  such  a  statement 
as  precludes  invention  and  discovery  by  the  plaintiff,  because  there  are  many  oxides, 
the  hydrated  and  anhydrous,  the  natural  and  the  artificial,  some  of  which  will,  and 
some  will  not,  answer  the  purpose,  and  therefore  it  is  a  matter  of  investigation  and 
experiment  to  see  which  will.  Upon  that  argument  it  is  impossible  for  us  to  say,  as 
a  matter  of  law,  that  it  cannot  be  the  subject  of  invention,  and  I  think  it  may  be 
made  abundantly  manifest  in  [363]  this  way.  Suppose  Croll  had  said  "  some  of  the 
oxides  will  do ; "  would  the  Court  in  that  case,  as  a  matter  of  law,  say  there  can  be  no 
investigation  and  invention  on  the  part  of  the  plaintiff?  But  let  us  take  the  case  a 
little  further.  Suppose  he  had  said,  "  some  substances,  of  which  iron  is  the  base,  or 
into  which  iron  largely  enters,"  would  that  be  enough]  If  it  would,  why  would  not 
it  do  to  say,  "  some  metallic  substance ; "  and  if  that  would  do,  why  not  say  "  some- 
thing." The  truth  is,  that,  as  a  matter  of  law — assuming  that  a  person  says  "  something 
will  do,  and  something  will  not  do"— it  is  impossible  for  the  Court  to  say  that  it  is 
not  a  matter  of  research  and  experiment  to  ascertain  what  will  do.  It  may  be  said 
that  Croll  does  not  say  some  oxides,  but  "the  oxides  of  iron."  But  if  it  be  true 
that   the   expression    "some   oxides"  does   not    preclude   invention   and    discovery, 

(a)  Quaere  tamen. 
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how  can  saying  that  "  oxides "  will  do,  which  is  the  truth  and  something  more,  be 
such  a  statement  as  to  preclude  all  further  invention  or  discovery]  It  seems 
to  us  impossible  that  it  should,  and  the  result  is  that  we  concede  Mr.  Grove's 
argument,  that  upon  the  mere  comparison  of  these  two  instruments  CroU  had  not 
anticipated  the  plaintiff  so  as  to  preclude  him,  as  a  matter  of  law,  from  being  the 
discoverer  of  this  invention.  So,  therefore,  upon  this  ground,  the  Court  are  of  opinion 
that  it  would  be  wrong  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants.  I  need 
scarcely  say  that  we  do  not  decide  in  any  degree  contrary  to  Bush  v.  F&x  (5  H.  L.  Ca. 
707).  Further,  we  hold  that  there  are  certain  ca.ses  in  which,  upon  the  mere  colloca- 
tion of  the  two  specifications,  or  the  specification  of  a  patent  and  a  previous  written 
document,  the  Court  may  say  that  the  patentee  has  been  anticipated.  Undoubtedly 
that  is  so ;  the  process  may  be  described  in  identically  the  same  words,  or,  if  there  be 
a  variety  in  the  words,  there  may  be  no  variety  [364]  in  the  process.  Probably  it 
will  be  found  that  in  the  case  of  what  are  CfUled  mechanical  patents,  the  Court  can  do 
so  more  readily  than  in  the  case  of  chemical  patents,  or  in  other  cases  where  the  inven- 
tion depends  on  what  may  be  called  the  occult  qualities  of  matter,  those  in  fact  which 
are  not  the  subject  of  popular  knowledge.  I  do  not  mean  to  say  that  the  Court  are 
in  this  absurd  condition,  that  they  could  not  take  upon  themselves  to  say  that  iron 
is  heavy,  or  that  it  will  fall  if  left  without  support,  because  those  are  familiar 
properties  of  matter  which  all  must  know ;  but  the  Court  cannot  know,  and  is  not 
bound  to  know,  which  oxide  of  iron  will  purify  gas  from  sulphuretted  hydrogen. 
Therefore  the  principle  of  Bnsh  v.  Fox  is  not  in  any  way  trenched  upon  by  what  we 
are  doing  in  this  mutter. 

Then  it  was  said,  that  at  all  events  CroU's  specification  and  CroU's  practice  under 
his  specification,  when  explained,  were  such  publication  or  exercise  of  the  invention  as 
to  preclude  the  plaintiff  from  being  the  inventor  in  point  of  fact,  and  that  the  verdict 
of  the  jury  upon  that  point  was  against  the  evidence.  As  I  said  before,  the  con- 
tention at  the  trial  was  this.  The  plaintiff  said,  "Croll  means  anhydrous  oxide;" 
the  defendant  said,  "  No,  he  means  hydrated  or  anhydrous,  or,  at  all  events,  hydrated 
and  anhydrous."  That  question  was  left  to  the  jury,  though  not  in  those  words.  It 
was  not  put  to  the  jury — What  does  Croll  mean  by  his  specification?  but  it  was  put 
to  the  jury  whether,  upon  hearing  the  scientific  evidence,  they  could  say  that  Croll, 
by  his  specification,  had  anticipated  the  plaintiff  and  precluded  him  from  obtaining  a 
valid  patent  for  his  discovery  ;  and  they  found  a  verdict  for  the  plaintiff.  Now  it 
appears  to  us  that  the  true  question  was  not  put  to  the  jury,  because  the  proper 
question  was  this — "I  tell  you,  gentlemen,  that,  as  a  matter  of  law,  CroU's  patent 
comprehends  both  hydrated  and  anhydrous  oxide,  and  it  is  for  you  [365]  to  say 
whether,  upon  the  scientific  evidence  given  to  you,  the  plaintift'  is  the  discoverer; 
because,  inasmuch  as  all  oxides  will  not  do,  it  is  still,  in  point  of  law,  a  possible  matter 
of  invention  and  discovery."  That  ought  to  have  been  the  question  left  to  the  jury, 
but  it  was  not  so  put  to  them.  Then,  what  is  now  to  be  done?  Are  we  to  say  that, 
because  that  question  was  not  left  we  must  inevitably  grant  a  new  trial,  not  on  the 
ground  that  the  verdict  was  against  the  evidence,  but  on  the  ground  that  the  proper 
question  was  not  put  to  the  jury  1  It  seems  to  us  that  we  ought  not  to  do  so  unless 
we  can  see  that,  upon  a  new  trial,  the  jury  would  come  to  a  different  conclusion  if  the 
question  was  put  in  the  way  in  which  it  ought  to  have  been.  We  cannot  see  that. 
On  the  contrary,  we  think  that,  in  all  probability,  the  jury  would  come  to  the  same 
conclusion  as  the  former  jury.  The  question  put  to  the  former  jury  in  effect  com- 
prehends this  question  :  Did  Croll  anticipate  the  plaintiff}  And  the  jury  said  "No." 
And  even  if  the  question  had  been  put  to  them  in  the  form  in  which  it  occurs  to  us 
that  it  ought  to  have  been  put,  we  think  they  would  have  returned  the  same  answer ; 
because  it  is  manifest  that  Croll  had  the  most  vague  notion  of  what  he  was  speaking 
about,  and  that  Laming  afterwards  considered  himself  positively  the  inventor  of  this 
matter  also.  There  is  no  doubt  that  hydrated  oxide  of  iron  had  not  been  used  at  all, 
or  at  least  the  use  of  it  had  not  been  common.  It  may  be,  because  nobody  had  found 
out  what  is  peculiarly  the  subject  of  this  invention,  namely,  the  renovating  power  of 
hydrated  oxide.  If  that  be  so,  it  brings  one  back  to  this  remark,  that  it  is  really  hard 
upon  the  plaintiff  that,  the  value  of  his  invention  consisting  in  the  renovation,  he 
should  be  defeated  upon  a  matter  which  he  need  not  have  specified.  The  result  is, 
therefore,  that  we  think  there  ought  to  be  no  new  trial  upon  this  point. 

Then  it  was  said  that  the  jury  have  found  an  improper  [366]  verdict,  not  only  in 
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reference  to  what  Croll's  specification  was,  but  in  reference  to  what  Croll  did,  A 
great  deal  was  said  about  the  use  of  the  word  "  experiment,"  and  it  appears  that 
Croll  had  purified  many  thousands  of  cubic  feet  of  gas  by  this  mode,  which  was  sold ; 
and  it  was  said  that  was  beyond  an  experiment.  But  the  word  "experiment"  in  the 
cases  referred  to  has  been  used,  not  as  the  sole  test  upon  a  matter  of  this  sort,  but  as 
indicating  a  class  of  practice,  and  for  the  purpose  of  shewing  that,  if  there  has  been  a 
user  of  an  invention,  not  of  a  substantial  character,  but  in  the  character  of  an  experi- 
ment, then,  although  the  thing  has  been  done  before,  it  does  not  preclude  a  person 
from  taking  out  a  patent  for  it :  so  that,  although  what  Croll  did  may  not  have  been 
strictly  in  the  nature  of  an  experiment,  still  the  jury  have  so  found  it,  and  we  cannot 
grant  a  new  trial. 

The  next  question  is  one  that  arose  upon  the  patent  of  a  person  named  Laming. 
Now  Laming  specifies  for  the  use  of  chloride  of  calcium.  He  describes  how  he  makes 
it,  and  that  is  by  using  muriate  of  iron  and  other  things,  and  lime  and  chalk ;  and  he 
then  says  that  "  the  oxides  or  carbonates  which  result  are  useful  for  the  said  purifica- 
tion of  gas,  and  need  not  be  removed."  In  truth,  therefore,  Laming  claims  chloride 
of  calcium,  and  he  says  he  uses  it  with  the  oxide  of  iron,  which  is  produced  in  the 
preparation  of  the  chloride  of  calcium.  It  is  obvious  that,  upon  the  considerations  to 
which  we  have  already  adverted  with  respect  to  Croll's  patent,  we  cannot  say  that 
Laming  ex  facie  anticipated  the  plaintiff's  invention,  because,  Laming's  specification 
being  for  the  use  of  chloride  of  calcium,  and  the  plaintiff's  being  for  hydrated  oxide 
of  iron,  it  is  obvious  that  we  cannot  say,  as  a  matter  of  law,  that  Laming  anticipated 
the  plaintiff". 

Then  it  is  contended  that,  although,  as  a  matter  of  law,  [367]  it  cannot  be  so  said, 
yet,  as  a  matter  of  fact,  it  ought  to  have  been  so  found  by  the  jury,  and  that  their 
verdict  to  the  contrary  was  a  verdict  against  the  evidence.  Upon  this  we  must  not 
only  see  what  the  plaintiff  says,  but  what  he  did,  and  we  must  see  what  Laming  says 
and  what  he  did.  Laming  says,  "  I  use  chloride  of  calcium,  and  I  make  it  in  a 
particular  way,  which  produces  oxide  of  iron  " — and,  in  fact,  he  used  the  two  combined. 
Therefore,  what  Laming  did  in  practice,  and  what,  in  effect,  he  may  be  said  to  have 
stated,  is  that  he  used  muriate  of  lime  and  hydrated  oxide  of  iron  mixed.  The  plain- 
tiff claims  the  hydrated  oxide  of  iron,  but  he  shews  how  he  makes  and  uses  it.  I  will 
only  mention  one  particular  :  he  mixes  sulphate  of  iron  and  lime.  He  gets,  therefore, 
hydrated  oxide  of  iron  and  sulphate  of  lime.  It  was  said  that  the  difference  between 
the  two  was  a  colourable  one,  and  that  what  the  plaintiff  in  reality  had  done  was  to 
borrow  Laming's  use  of  hydrated  oxide  of  iron,  and  that,  if  the  plaintiff  had  used 
muriate  of  iron  in  the  same  way  as  Laming  did  in  the  preparation  of  the  oxide,  it 
would  have  stood  thus — that  Laming  would  have  used,  and  said  he  used,  muriate  of 
lime  and  oxide  of  iron,  while  the  plaintiff  would  have  said,  "  I  use  oxide  of  iron  ; "  and 
it  would,  in  fact,  have  been  the  use  of  oxide  of  iron  and  muriate  of  lime,  the  difference 
being  that  the  one  puts  the  one  thing  first,  and  the  other  the  other.  It  may  be  said, 
that  putting  sulphate  of  iron  instead  of  muriate  was  a  mere  colourable  variation.  It 
is  not  necessary  to  say  what  would  have  been  the  case  if  the  plaintiff,  in  fact,  had  used 
the  muriate  of  iron.  Even  in  that  case  he  might  have  said,  "I  claim  the  use  of 
hydrated  oxide  of  iron,  and  I  say  it  can  be  used  separately  from  muriate  of  lime." 
It  may  be  that  even  then  he  would  have  been  the  inventor,  and  it  may  be  that  he 
has,  in  effect,  [368]  stated  in  his  specification,  V I  carefully  avoided  Laming ;  I  knew 
that  he  used  hydrated  oxide  with  chloride  of  calcium,  and  my  object  is  to  use  hydrated 
oxide  without  the  chloride  of  calcium."  All  that  may  be,  but  it  is  not  necessary  for 
us  to  deal  with  it.  The  plaintiff  uses  sulphate  of  lime,  and  it  was  sworn  on  his  behalf, 
and  not  contradicted,  that  the  muriate  of  iron  that  Laming  uses  produces  a  deliquescent 
substance,  viz.,  chloride  of  calcium,  whereas  the  sulphate  of  lime  is  not  deliquescent ; 
and  whether  that  was  or  was  not  a  colourable  variation  was  left  to  the  jury.  On  the 
part  of  the  plaintiff  it  was  sworn  that  it  was  not  a  colourable  variation,  that  there  was 
an  essential  difference  between  the  two,  and  that  the  muriate  could  not  be  used  on 
account  of  its  deliquescence,  whereas  the  sulphate  could  be  and  was  used.  The 
question  was  left  to  the  jury,  and  they  have  found  a  verdict  for  the  plaintiff.  It 
undoubtedly  may  be  that  the  plaintiff"  was  not  aware  of  this  benefit,  because  it  is 
remarkable  that  he  used  muriate  of  iron  with  magnesia,  which  would  also  produce  a 
deliquescent  substance;  and  it  may  be  therefore  that  when  he  specified  for  the 
sulphate  of  iron  he  was  specifying  for  a  substance  of  which  he  did  not  know  the  value. 
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I  do  not  mean  to  say  that  it  was  so  :  but  the  question  was  left  to  the  jury,  and  they 
found  for  the  plaintiff.  And  upon  this,  and  upon  the  other  matters,  I  feel,  for  myself, 
that  it  is  impossible  to  say  that  the  verdict  was  wrong. 

The  next  objection  was,  that  the  plaintiff's  specification  was  insufficient  on  this 
ground.  He  says,  "I  use  the  hydrated  or  precipitated  oxides."  It  was  said  that 
included  all  hydrated  oxides,  and  inasmuch  as  some  of  the  natural  hydrated  oxides 
would  not  do  the  plaintiff"'s  specification  was  bad.  Now,  that  question  turns  upon 
this.  If  the  [369]  plaintiff  in  his  specification  means  all  the  hydrated  oxides,  it  is 
open  to  that  objection ;  but  if  he  means  only  those  hydrated  oxides  which  are  also 
precipitated,  that  is  the  artificial  hydrated  oxides,  it  is  not  open  to  that  objection.  It 
may  be  said  that  the  language  is  in  any  sense  ungrammatical,  and  that  hydrated  or 
precipitated — the  whole  or  the  part — cannot  be  right.  To  say,  "  the  works  of  Shake- 
speare, or  Hamlet  and  King  Lear,"  would  obviously  be  an  inaccuracy,  which  cannot 
be  judged  by  the  ordinary  rules  of  grammar,  and  therefore  we  must  endeavour  to  find 
out  the  proper  meaning  of  this  inaccurate  expression.  It  appears  to  us,  upon  looking 
at  the  specification,  that  the  plaintiff  uses  those  as  equivalent  expressions,  because 
he  says,  -'hydrated  or  precipitated,"  and  that  oxide  of  iron  may  be  conveniently 
prepared  for  these  purposes,  and  so  on ;  and  therefore  it  is  obvious  that  when  he 
uses  that  word  hydrated  he  uses  it  as  synonymous  with  precipitated  ;  and  consequently, 
when  he  speaks  of  using  hydrated  or  precipitated  oxides,  he  means  such  hydrated 
oxides  as  are  precipitated.  That  is  the  construction  we  put  upon  the  specification, 
and  therefore  we  think  that  objection  fails. 

Then  it  is  said  that  the  mere  application  of  the  hydrated  oxides  to  absorb  the 
sulphuretted  hydrogen  from  coal  gas  is  not  the  subject  of  a  patent,  that  property  of 
it  being  previously  well  known.  With  that  we  do  not  agree.  The  answer  is,  that 
the  question  is  not  properly  stated.  The  application  of  the  hydrated  oxide  is  the 
principle.  If  a  man  were  to  say,  "  I  claim  the  use  of  hydrated  oxide  of  iron  for  the 
purification  of  coal  gas,"  without  saying  how  it  is  to  be  applied,  it  is  possible  the 
objection  might  be  well  founded ;  but  here  the  plaintiff  says,  "  I  claim  it  in  the  manu- 
facture of  gas  in  the  way  I  have  described,"  and  [370]  he  shews  how  it  may  be  used. 
Therefore  this  objection  fails. 

So,  in  like  manner,  does  the  next,  viz.,  that  the  renovation  of  the  hydrated  oxide 
of  iron  by  exposure  to  the  air,  being  well  known  previously,  was  not  the  subject  of  a 
patent — we  deal  with  that  in  the  same  way. 

Then  the  sixth  objection  is,  that  the  title  of  the  patent,  as  amended  by  the  dis- 
claimer by  the  plaintiff,  is  not  such  as  to  include  the  invention  of  the  plaintiff  as 
described  in  the  specification  so  amended.  I  am  not  very  sure  that  I  have  the  faculty 
of  fully  appieciating  that  extremely  subtle  point.  As  well  as  I  do  understand  it,  it 
appears  to  me  to  be  an  unfounded  one,  and  it  was  not  much  pi;e8sed  in  the  argument. 
But  I  think  that  it  really  is  within  the  title  of  "an  improved  mode  of  manufacturing 
gas."  This  is  an  improved  mode  of  manufacturing  gas,  namely,  by  passing  it  through 
hydrated  oxide  of  iron,  and  then  renovating  the  oxide  by  exposure  to  the  air. 

The  next  objection  is,  that,  having  disclaimed  that  part  of  his  title  which  related  to 
the  "obtaining  ceitain  substances  applicable  to  the  purification  of  gas,"  the  plaintiff 
could  not  claim  for  the  renovation  of  the  purifying  material  as  he  has  done.  A  similar 
remark  may  be  made  upon  that.     This  objection  also  fails. 

The  result  is,  therefore,  that  we  think  the  rule  should  be  discharged,  both  as  to  a 
new  trial,  and  as  to  entering  a  verdict  for  the  defendant.  I  may  say  that  the  judg- 
ment I  am  now  pronouncing,  that  the  rule  could  not  be  made  absolute  to  enter  a 
verdict,  is  the  judgment  of  the  Lord  Chief  Baron,  my  brother  Watson,  ray  brother 
Channell  and  myself ;  and  I  am  glad  to  say  that  we  are  able  to  give  a  unanimous 
judgment  upon  that  matter.  But  the  judgment  that  the  rule  should  not  be  made 
absolute  for  a  new  trial,  [371]  on  the  ground  that  the  verdict  was  against  the  evidence, 
is  the  judgment  of  my  brother  Watson  and  myself.  He  and  I  and  the  Lord  Chief 
Baron  were  the  only  Judges  who  heard  the  whole  of  the  argument  on  that  point. 
My  brother  Watson  and  I  think  that  the  rule  ought  to  be  discharged  ;  but  the  Lord 
Chief  Baron  takes  a  different  view. 

Rule  discharged. 


Ex.  Div.  XIII.— 39* 
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Wyatt  v.  White.  Feb.  14,  1860. — The  defendant,  a  miller,  saw  a  number  of  sacks 
partly  covered  with  a  tarpaulin  lying  on  a  quay  alongside  a  vessel.  Seeing  his 
mark  on  one  of  the  sacks,  he  cut  it  open  and  found  it  contained  pieces  of  sacks, 
some  new  and  some  old.  He  removed  the  tarpaulin  and  saw  some  sacks  on  which 
was  his  mark,  and  on  others  it  was  cut  away.  Being  informed  that  the  sacks 
were  about  to  be  shipped  by  the  plaintiff  for  the  manufacture  of  paper,  he  laid 
an  information  before  a  magistrate  that  he  had  reason  to  suspect,  and  did  suspect, 
that  some  sacks,  his  property,  had  been  stolen  and  were  then  in  the  possession  of 
the  plaintiff.  Thereupon  the  magistrate  issued  a  warrant  to  search  for  the  goods, 
and  if  they  should  be  found,  to  bring  them  and  the  plaintiff  before  him,  to  be 
dealt  with  according  to  law.  The  plaintiff  was  accordingly  apprehended  and  taken 
before  the  magistrate  who  dismissed  the  charge.  In  an  action  for  maliciously 
causing  the  search  warrant  to  be  issued  and  the  plaintiff  apprehended. — Held : 
First,  that  the  magistrate  was  justified  in  issuing  a  warrant  in  that  form,  since 
the  application  for  a  search  warrant  involved  an  application  to  arrest. — Secondly, 
that  there  was  no  absence  of  reasonable  and  probable  cause  for  the  information, 
and  consequently  the  defendant  was  not  liable  either  in  respect  of  the  search 
warrant  or  arrest. 

[S.  C.  29  L.  J.  Ex.  193 ;  8  W.  R  307.] 

The  declaration  in  this  case  contained  (amongst  others)  the  following  count.  That 
the  defendant,  contriving  and  maliciously  intending  to  injure  the  plaintiff,  appeared 
before  one  of  the  justices  of  our  lady  the  Queen,  assigned  to  keep  the  peace  of  our 
said  lady  the  Queen,  in  and  for  the  county  of  Gloucester,  and  also  to  hear  and 
determine  divers  felonies,  trespasses,  and  other  misdemeanours  committed  in  the  said 
county,  and  then  and  there  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  made  a  complaint  before  the  said  justices  as  follows,  to  wit, 
that  he,  the  defendant,  had  cause  to  suspect,  and  did  suspect,  [372]  that  some  sacks 
and  pieces  of  sacks,  his  property,  had  been  stolen  and  were  then  lying  at  the  Lydney 
Basin,  in  the  county  aforesaid ;  and  upon  such  complaint  he,  the  defendant,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  justice  to  make  and  grant  his  certain  warrant  under  his  hand  and 
seal  directed  to  the  constables  of  the  county  of  Gloucestei',  &c.,  whereby,  after  reciting 
that  information  had  been  laid  before  the  said  justice  by  the  defendant  that  he  had 
reason  to  suspect  and  did  suspect,  that  some  sacks  and  pieces  of  sacks,  his  property, 
had  been  stolen,  and  were  then  lying  at  the  Lydney  Basin  aforesaid,  the  said  justice 
requested  such  officers  and  constables  to  whom  the  said  warrant  was  directed  as  afore- 
said, forthwith,  with  proper  assistance,  in  the  day  time  to  enter  such  premises  and 
there  diligently  to  search  for  the  said  goods ;  and,  if  the  same  or  any  part  thereof 
should  be  found  upon  such  search,  that  they  should  then  bring  the  goods  so  found, 
and  also  the  body  of  the  plaintiff,  before  some  or  one  of  her  Majesty's  justice  of  the 
peace  in  and  for  the  said  county  to  answer  the  said  information,  and  to  be  further 
dealt  with  according  to  law.  By  virtue  and  under  colour  of  which  said  warrant,  and 
by  pretext  of  the  execution  thereof,  the  defendant,  together  with  G.  Cooke  and 
J.  Turner,  then  being  two  of  the  constables  for  the  said  county,  proceeded  to  the  said 
port  of  Lydney,  and  without  any  reasonable  or  probable  cause  whatever  and  without 
the  leave  or  licence  and  against  the  will  of  the  plaintiff,  searched  and  ransacked  the  said 
bags  and  parcels  of  the  plaintiff  lying  on  the  wharf  of  the  port  of  Lydney  as  aforesaid, 
and  seized  and  conveyed  some  of  the  contents  of  the  same  before  one  of  the  justices 
of  the  peace  for  the  county  of  Gloucester ;  and  the  defendant,  under  and  by  virtue 
of  the  said  warrant,  wrongfully,  malici-[373]-ously,  and  unjustly,  and  without  any 
reasonable  or  probable  cause  whatsoever,  caused  and  procured  the  plaintiff  to  be 
arrested  by  his  body  on  the  said  wharf  and  to  be  taken  from  thence  through  the  town 
of  Lydney,  and  along  the  streets,  turnpike-roads,  and  highways,  in  custody,  to  the 
residence  of  the  said  justice,  who  then  called  upon  him,  the  plaintiff,  to  enter  into  his 
own  recognizance  in  1001.  and  find  two  sureties  in  501.  each,  to  appear  in  the  said  town 
of  Lydney  on  the  day  following,  to  answer  a  charge  of  receiving  the  said  sacks  claimed 
by  the  defendant  knowing  them  to  be  stolen,  and  on  the  day  following,  the  plaintiff 
and  his  attorney  appeared  before  the  said  justice  and  a  certain  other  justice  of  our 
said  lady  the  Queen  in  and  for  the  same  county  of  Gloucester,  to  be  examined  before 
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the  said  justices  touching  and  concerning  the  said  supposed  crime.  And  the  said 
justices,  having  heard  and  considered  all  that  the  defendant  could  say  or  allege  in 
evidence  against  the  plaintiff  touching  or  concerning  the  said  supposed  offence, 
adjudged  and  determined  that  the  plaintiff  should  be  fully  acquitted  and  discharged 
of  the  said  supposed  offence ;  and  the  defendant  hath  not  further  prosecuted  his  said 
complaint,  but  hath  deserted  and  abandoned  the  same,  and  the  said  complaint  and 
prosecution  is  wholly  ended  and  determined.  By  means  of  which  said  several  premises 
the  plaintiff"  hath  been  greatly  injured  in  his  credit  and  reputation,  &c.  (alleging 
special  damage). 

Plea.     Not  guilty. 

At  the  trial,  befoie  Willes,  J.,  at  the  Gloucestershire  Summer  Assizes  1859,  the 
following  facts  appeared.  The  plaintiff,  who  was  a  marine-store  dealer  at  Coleford  in 
Gloucestershire,  was  in  the  habit  of  buying  old  sacks  and  shipping  them  from  Lydney 
to  Bristol,  to  be  used  in  the  manufacture  of  paper.  On  the  7th  February,  1859,  the 
defend- [374]-aut,  who  was  a  miller  at  Blakeney,  happened  to  be  passing  along  the  quay 
at  Lydney  Basin,  when  he  saw  a  number  of  sacks,  partly  covered  with  a  tarpaulin, 
lying  on  the  quay  alongside  a  vessel.  Seeing  his  mark  on  one  of  the  sacks,  he  cut  it 
open  with  a  knife,  and  found  that  it  contained  pieces  of  sacks,  some  new  and  some  old, 
many  of  the  pieces  being  of  considerable  size.  He  removed  the  tarpaulin  with  which 
the  other  sacks  were  covered,  and  saw  his  mark  on  some  of  them  ;  from  others  it  had 
been  cut  away.  The  defendant  was  informed  that  the  sacks  had  been  sent  there  by 
the  plaintiff  to  be  shipped  to  Bristol  on  the  following  day.  The  defendant  went 
before  a  magistrate  and  laid  an  information  against  the  plaintiff,  which  was  drawn 
up  as  follows  : — 

"Gloucestershire,  to  wit. — The  information  and  complaint  of  Richard  Watts  White, 
miller,  taken  upon  oath  this  7th  day  of  February  in  the  year  of  our  Lord  1859,  before 
the  undersigned,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county 
of  Gloucester,  who  says  he  has  reason  to  suspect  and  does  suspect,  that  some  sacks  and 
pieces  of  sacks,  his  property,  have  been  stolen  and  are  now  lying  at  the  Lydney  Basin, 
in  the  parish  of  Lydney  in  the  county  of  Gloucester,  and  are  in  the  possession  of 
Thomas  Wyatt  of  Coleford."  (Signed)         "  Richard  Watts  White. 

"Taken  and  sworn,  &c." 

The  magistrate  thereupon  issued  the  following  warrant : — 

"Gloucestershire,  to  wit. — To  the  constables  of  the  county  of  Gloucester  and  to 
all  other  peace  officers  in  the  said  county  of  Gloucester. 

"  Whereas  information  hath  this  day  been  laid  before  the  undersigned,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Gloucester,  by  Richard 
Watts  [375]  White,  miller,  that  he  has  reason  to  suspect  and  does  suspect,  that  some 
sacks  and  pieces  of  sack,  his  property,  have  been  stolen,  and  are  now  lying  at  the 
Lydney  Basin,  in  the  parish  of  Lydney,  in  the  county  aforesaid :  these  are  therefore 
to  command  you,  in  her  Majesty's  name,  forthwith,  with  proper  assistance,  in  the  day 
time,  to  enter  such  premises,  and  there  diligently  search  for  the  said  goods ;  and  if 
the  same,  or  any  part  thereof,  shall  be  found  upon  such  search,  that  you  bring  the 
goods  so  found,  and  also  the  body  of  Thomas  Wyatt  of  Coleford,  who  claims  the  said 
property.  And  oath  being  now  made  before  me  substantiating  the  matter  of  such 
information,  these  are  therefore  to  command  you,  in  her  Majesty's  name,  forthwith 
to  apprehend  the  said  Thomas  Wyatt,  and  to  bring  him  before  some  or  one  of  her 
Majesty's  justices  of  the  peace,  in  and  for  the  said  county,  to  answer  to  the  said 
information,  and  to  be  further  dealt  with  according  to  law.  Given  under  my  hand 
and  seal  this  7th  day  of  February,  in  the  year  of  our  Lord  1859,  at  Lydney  in  the 
county  aforesaid."  (Signed)        "  Thomas  A LL.V way." 

The  defendant  returned  to  the  quay  with  two  police  constables,  and  assisted  them 
in  cutting  open  another  sack,  from  which  he  selected  several  pieces  and  went  away. 
In  the  course  of  the  afternoon,  the  plaintiff  came  to  the  quay  and  was  t^aken  into 
custody  by  the  police  constables,  and  brought  before  a  magistrate,  who  admitted  him 
to  bail.  The  parties  appeared  the  next  day  at  the  petty  sessions,  when  the  defendant, 
who  was  examined  as  a  witness,  stated  that  he  lost  about  a  thousand  sacks  a  year,  in 
consequence  of  their  not  being  returned  by  his  customers ;  that  the  sacks  and  parts 
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of  sacks  found  on  the  wharf  were  his  property,  but  he  could  not  say  when  they  were 
last  in  his  possession  :  he  did  not  [376]  sell  old  sacks,  and  never  gave  any  one  leave 
to  sell  them.  The  magistrate  dismissed  the  charge,  whereupon  the  present  action  was 
brought.  The  plaintiff,  in  his  evidence,  stated  that  he  was  in  the  habit  of  buying 
many  tons  of  old  sacking  at  a  time  :  that  shortly  before  this  transaction  he  bought  at 
a  sale  by  auction  450  sacks  with  different  names  upon  them  :  that  on  one  occasion  he 
sent  his  own  sacks  to  the  defendant's  mill,  and  leceived  in  return  five  sacks  with  the 
defendant's  mark  upon  them  :  that  he  caused  the  tarpaulin  to  be  placed  over  the  sacks 
on  the  wharf  in  order  to  protect  them  from  the  rain. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel  submitted  that  there 
was  no  evidence  of  a  want  of  reasonable  and  probable  cause. 

The  learned  Judge  was  of  opinion  that  there  was  reasonable  and  probable  cause 
for  the  search  warrant,  but  not  for  the  arrest,  and  a  verdict  was  entered  for  the 
plaintiff  on  the  above  count,  with  41.  damages  in  respect  of  the  search  warrant  and 
151.  in  respect  of  the  arrest,  leave  being  reserved  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Pigott,  Serjt.,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  there  was  no  evidence  of  malice  or  absence  of  probable  cause. 

Huddleston  and  Gray  (Feb.  13)  shewed  cause.  There  vi^as  no  reasonable  and  pro- 
bable cause  for  the  information,  and  the  arrest  was  consequent  upon  it.  According 
to  the  defendant's  evidence,  the  sacks  which  he  lost  were  not  stolen  from  him,  but  he 
lost  them  through  his  customers  not  returning  them.  Then  what  ground  had  he  for 
saying  that  they  were  stolen  from  anybody  else?  The  plaintiff  was  in  the  habit  of 
buying  old  sacks  and  shipping  them  to  Bristol.  He  did  [377]  not  attempt  to  conceal 
these  sacks,  but  placed  them  openly  on  the  quay.  When  a  magistrate  grants  a  search 
warrant  upon  the  oath  of  a  party  that  his  goods  have  been  stolen,  that  implies  that 
the  person  who  has  them  is  in  possession  of  them  criminally.  The  foundation  of  the 
order  for  a  search  warrant  is  an  imputation  upon  the  person  against  whom  it  is  granted. 
In  2  Hale's  Pleas  of  the  Crown,  p.  113,  it  is  said  : — "In  case  of  a  complaint  and  oath 
of  goods  stolen,  and  that  he  suspects  the  goods  are  in  such  a  house,  and  shews  the 
cause  of  his  suspicion,  the  justice  of  peace  may  grant  a  warrant  to  search  in  those 
suspected  places  mentioned  in  his  warrant,  and  to  attach  the  goods  and  the  party  in 
whose  custody  they  are  found,  and  bring  them  before  him  or  some  justice  of  the  peace 
to  give  an  account  how  he  came  by  them,  and  further  to  abide  such  order  as  to  law 
shall  appertain."  The  form  of  warrant  in  Burn's  Justice,  vol.  5,  p.  843,  requires  the 
constable  to  search  for  the  goods,  and  if  the  same  or  any  part  thereof  shall  be  found 
upon  such  search,  to  bring  before  the  justice  the  goods  so  found  and  also  the  body  of 
the  party  in  possession  of  them.  Therefore  the  imprisonment  necessarily  flows  from 
the  laying  the  information.  [Channell,  B.  Elsee  v.  Smith  (1  D.  &  K.  97)  decided  that 
in  order  to  justify  a  magistrate  in  issuing  a  search  warrant,  it  is  not  necessary  that 
the  party  should  make  a  positive  statement  on  oath  that  the  goods  have  been  stolen, 
but  it  is  sufficient  if  he  states  that  he  has  reason  to  suspect  that  they  have  been  stolen.] 
If  the  magistrate  acted  rightly  in  granting  the  warrant,  the  defendant,  who  made  the 
application  without  reasonable  or  probable  cause,  is  liable.  They  cited  jyebh  v.  Ross 
(4  H.  &N.  111). 

Pigott,  Serjt.,  and  Powell,  in  support  of  the  rule.  There  [378]  was  reasonable 
and  probable  cause  for  the  information,  and  whatever  was  done  upon  it  was  the  act  of 
the  magistrate.  The  defendant  did  not  state  on  oath  that  his  sacks  had  been  stolen, 
but  only  that  he  had  reason  to  suspect  it.  He  applied  for  a  search  warrant ;  but  the 
magistrate  also  granted  a  warrant  to  arrest.  The  defendant  is  not  liable  for  the  act 
of  the  magistrate  in  adding  to  the  warrant  something  more  than  he  asked  for.  In 
Lei(jh  V.  li  ehb  (3  Esp.  164),  Lord  Eldon  ruled  that  if  a  party  makes  a  complaint  before 
a  justice,  which  the  justice  conceives  to  amount  to  a  felony  and  issues  his  warrant  to 
arrest  the  party  complained  against,  and  the  facts  do  not  amount  to  felony,  no  action 
for  a  malicious  prosecution  will  lie  against  the  party  who  made  the  complaint. 

Cur.  adv.  vult. 

Bramwell,  B.  I  have  spoken  to  my  brother  Willes  about  this  case,  and  he 
repoi'ts  that  at  the  trial  he  ruled  that  there  was  an  absence  of  reasonable  and  probable 
cause  for  the  arrest,  but  not  for  the  search  warrant.  The  truth  is,  my  brother  Willes 
was  under  the  same  impression  that  we  were  until  the  matter  was  investigated,  viz., 
that  the  application  for  a  search  warrant  did  not  involve  an  application  for  a  warrant 
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to  arrest.  That  impression  turns  out  to  be  erroneous.  The  question  is  therefore 
reduced  to  this — was  there  an  absence  of  reasonable  and  probable  cause  for  laying  the 
information ;  for  that  was  the  act  of  the  defendant,  and  what  afterwards  took  place 
was  consequent  upon  it.  I  am  of  opinion  there  was  no  absence  of  reasonable  and 
probable  cause.  It  is  not  necessary  to  go  into  a  minute  detail  of  the  facts ;  and  I  will 
merely  observe  that  the  defendant,  who  is  a  miller,  swore  that  he  lost  a  thousand 
[379]  sacks  a  year  by  his  customers  not  returning  them.  It  was  forcibly  argued, — 
how  could  he,  under  such  circumstances,  say  that  the  sacks  were  stolen  from  him  ; 
and  if  not,  how  could  he  say  that  they  were  stolen  from  anybody  else?  The  answer 
is,  he  does  not  say  they  were  stolen,  but  he  believes  they  were.  Then  the  question 
is,  whether  a  person  who  has  lost  a  thousand  sacks  through  his  customers  not  returning 
them,  upon  seeing  a  package  of  sacks  about  to  be  sent  away  for  the  purpose  of  being 
converted  into  paper,  some  of  the  sacks  having  his  mark  upon  them,  some  being  new, 
others  old,  and  many  cut  into  pieces,  may  not  reasonably  think  that  they  have  been 
stolen.  It  is  an  important  fact  that  some  of  the  sacks  were  new,  for  if  they  had  all 
been  old  and  unfit  for  use,  there  would  have  been  no  ground  for  thinking  that  they 
were  stolen  ;  but  some  of  them  being  new,  it  seems  to  me  impossible  to  say  that  there 
was  an  absence  of  reasonable  and  probable  cause  for  so  thinking.  The  rest  of  the 
deposition  is  true,  namely,  that  the  sacks  were  lying  on  the  quay,  and  were  in  the 
possession  of  the  plaintiff.  For  these  reasons  it  appears  to  me  that  the  plaintiff  has 
failed  to  shew  an  absence  of  reasonable  and  piobable  cause  for  the  information,  and 
therefore  the  rule  must  be  absolute. 

Channeix,  B.  I  am  of  the  same  opinion.  During  a  part  of  the  argument,  I  was 
certainly  under  the  impression  (which  appears  to  have  prevailed  with  my  brother 
Willes)  that  there  was  a  distinction  between  that  part  of  the  warrant  which  authorized 
the  search  of  the  premises  where  the  sacks  were,  and  that  part  which  authorized  the 
apprehension  of  the  plaintiff;  but  upon  looking  into  the  authorities  in  Burn's  Justice 
and  Hale's  Pleas  of  the  Crown,  it  appears  to  me  that  the  magistrate  was  at  liberty  to 
issue  a  [380]  warrant  with  this  double  aspect  (if  I  may  use  such  an  expression).  This 
is  not  a  warrant  to  arrest  on  a  charge  of  felony,  but  to  bring  the  party  if  found  in 
possession  of  the  stolen  goods  before  the  magistrate,  to  be  dealt  with  according  to 
law.  A  warrant  in  that  form  is  justified  by  the  authorities.  The  question  there- 
fore is,  was  there  a  want  of  reasonable  and  probable  cause  for  the  information  ]  I 
agree  that  all  the  circumstances  of  suspicion  are  explained,  and  that  the  plaintiff  is 
involved  in  no  imputation  whatever;  but  we  must  look  at  what  operated  on  the  mind 
of  the  defendant  at  the  time  he  laid  the  information.  He  saw  a  tarpaulin  (the  use  of 
which  is  now  explained),  and  he  saw  enough  to  satisfy  him  that  his  property  was 
covered  by  that  tarpaulin.  He  found  several  sacks  with  his  mark  upon  them,  and  also 
pieces  of  sacks,  some  new  and  some  old,  w'hich  he  identified  as  his  property.  It  seems 
to  me  that  there  was  no  want  of  such  reasonable  and  probable  cause  for  the  informa- 
tion as  would  entitle  the  plaintiff  to  maintain  an  action  either  in  respect  of  the  search 
warrant  or  the  ai-rest. 

Rule  absolute. 

[381]  Harold  v.  Smith.  Feb.  25,  I860.— Costs  are  given  by  the  law  only  as  an 
indemnity  to  the  party  who  receives  them. — In  an  action  to  recover  1301.  for  work 
and  extras,  under  a  building  contract,  the  defendant  pleaded  to  the  whole  "  never 
indebted."  The  plaintiff  prepared  his  brief,  and  delivered  notice  of  trial.  The 
defendant  afterwards  obtained  a  Judge's  order  for  leave  to  amend,  and  paid  into 
Court  791.  and  pleaded  never  indebted  to  the  residue.  The  plaintiff  took  the  791. 
out  of  Court,  and  proceeded  for  the  residue  of  his  demand,  but  was  nonsuited 
on  the  trial.  Held  that,  on  taxation  of  costs,  the  plaintiff  was  not  entitled, 
either  under  the  Reg.  Gen.,  Hil.  T.  1853,  r.  12,  or  under  the  order  to  amend,  to 
such  costs  of  the  brief  and  other' matters  as  would  have  been  incurred  if  the  791. 
had  been  paid  into  Court  at  the  time  of  pleading  the  original  pleas. 

[S.  C.  29  L.  J.  Ex.  141  ;  6  Jur.  (N.  S.)  254 ;  8  W.  R.  447  ;  I  L.  T.  556.  Referred 
to,  London  Scottish  Benefit  Building  Society  v.  Cliorhy,  1884,  12  Q.  B.  1),  455; 
Gundiy  v.  Sainsbury,  [1910]  I  K.  B.  647.] 

Hayes,  Serjt.,  for  the  defendant,  had  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation  of  the  several  bills  of  costs  in  this  cause. 
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The  action,  which  was  brought  to  recover  1301.  on  a  builder's  bill,  was  commenced 
on  the  18th  of  February,  1859.  On  the  3rd  of  March,  the  defendant  pleaded  "never 
indebted  "  and  "payment."  On  the  10th  of  March  the  plaintiff  delivered  the  issue 
with  notice  of  trial  for  the  assizes  at  Warwick.  The  commission  day  was  on  the 
21st  of  March.  On  the  16th  of  March  the  defendant's  attorney  took  out  a  summons, 
calling  on  the  plaintiff  to  shew  cause  why  the  defendant  should  not  be  at  liberty 
to  amend  his  pleas,  and  pay  into  Court  791.  On  the  following  day  the  parties 
attended  before  Williams,  J.,  who  made  an  order — "That  the  defendant  be  at 
liberty  to  amend  his  pleadings,  and  pay  into  Court  the  sum  of  791.  :  that  the  costs 
be  plaintiffs  costs  in  the  cause ;  at  all  events,  that  the  money  be  paid  into  Court 
by  three  o'clock  to-morrow,  otherwise  I  make  no  order ;  the  plaintiff  to  have  till 
Monday  next  at  three  o'clock  to  elect  whether  he  will  reply  or  enter  a  nolle 
prosequi :  if  he  enter  a  nolle  prosequi,  plaintiff  to  be  entitled  to  all  general  costs 
of  the  cause  except  as  to  the  nolle  prosequi."  On  the  18th  the  defendant,  except  as 
to  791.,  pleaded  "  never  indebted  "  and  "  payment "  ;  and  as  to  791.  payment  into  Court. 
The  plaintiff  replied,  taking  the  791.  out  of  Court,  and  taking  [382]  issue  on  the  other 
pleas.     On  the  •24th  the  cause  was  tried,  when  the  plaintiff  was  nonsuited. 

The  Master  allowed  311.  10s.  2d.  as  costs  of  the  order  to  amend  the  pleas;  and 
121.  18s.  8d.  as  plaintiff's  costs  of  the  cause  up  to  the  time  of  the  plea  of  payment  into 
Court.  Amongst  the  items  were  the  following,  which  were  reduced  on  taxation,  or 
disallowed,  as  appears  in  the  left  hand  column  : — 

£0     4     0         Notice  of  trial  and  service 

Copy  specification  to  accompany  case  on  evidence 
110         Instructions  for  brief       .... 
10     0         Drawing  same,  f OS.  100  . 
110     0         Two  fair  copies  with  pleadings,  fos.  150 

Manisty  shewed  cause. («)  A  plea  of  never  indebted,  pleaded  to  the  whole  demand, 
stood  upon  the  record  up  to  the  time  of  the  amendment,  when  the  money  was  paid 
into  Court;  and  the  question  is,  whether  the  plaintiff"  is  entitled  to  the  general  costs 
of  the  cause  up  to  that  time ;  or  whether  the  defendant  is  entitled  to  the  general  costs 
of  the  cause,  and  the  plaintiff'  to  special  costs  only.  In  accordance  with  the  Practice 
Rule,  Hil.  T.  1853,  r.  12,  the  plaintiff  is  entitled  to  the  general  costs  of  the  cause  up 
to  the  time  of  the  payment  of  the  money  into  Court,  and  the  defendant  to  the  costs 
subsequent  to  the  amendment,  and  to  all  costs  which  had  relation  exclusively  to  what 
remained  to  be  tried.  According  to  the  old  practice,  if  the  defendant  paid  a  sum  of 
money  into  Court,  and  the  plaintiff  went  on  and  failed,  the  defendant  got  all  the  costs. 
That,  however,  was  thought  unjust,  and  as  the  defendant  by  the  [383]  plea  admitted 
that  up  to  a  certain  time  he  was  wrong,  the  Rule  gave  the  plaintiff'  his  costs  up  to  that 
point.  [Channell,  B.  The  disallowance  of  "  notice  of  trial  "  would  seem  to  shew  that 
the  Master  proceeded  on  the  right  principle.] 

Hayes,  Serjt.,  and  Gray,  in  support  of  the  rule.  The  Master,  looking  at  the  date 
of  the  plea  of  payment  into  Court,  has  allowed  the  plaintiff  the  general  costs  of  the 
cause  up  to  that  time.  It  is  not  denied  that  costs  rendered  useless  by  the  amendment 
would  have  been  properly  allowed.  By  the  23  Hen.  8,  c.  15,  the  defendant  is  entitled 
to  the  general  costs  of  the  cause,  unless  they  are  taken  from  him  by  some  statute 
or  rule  of  Court.  The  Common  Law  Procedure  Act,  1852,  s.  73,  enacts  that,  to  a 
plea  of  payment  into  Court,  "the  plaintiff"  may  reply  that  the  sum  paid  into  Court  is 
not  enough  to  satisfy  the  claim  of  the  plaintiff"  in  respect  of  the  matter  to  which  the 
plea  is  pleaded  ;  and  in  the  event  of  an  issue  thereon  being  found  for  the  defendant, 
the  defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit."  The  Practice  Rule, 
Hil.  T.  1853,  r.  12,  does  not  apply  to  cases  where  money  is  paid  in,  not  at  the  time  of 
pleading  the  original  plea,  but  in  pursuance  of  leave  to  amend  subsequently  obtained. 
[Channell,  B.  I  assent  to  that.  Martin,  B.  I  think  the  words  of  the  Rule  "instruc- 
tions for  plea  "mean  instructions  for  the  plea  on  which  the  action  is  tried.]  "Instruc- 
tions for  plea  "  is  a  particular  well  known  stage  in  the  cause  ;  the  Rule  refers  to  that. 
[Martin,  B.  The  plaintiff  was  right  in  all  the  steps  he  took  up  to  the  time  of  the 
payment  into  Court.]     Under  the  order  of  Williams,  J.,  the  plaintiff  is  entitled  to  all 

(a)  Jan.  31.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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.  costs  of,  occasioned  by,  or  which  were  rendered  useless  by  the  amendment.  But  the 
defendant  is  entitled  to  all  [384]  other  costs  as  costs  in  the  cause.  They  referred  to 
Hanison  v.  fFatt  (16  M.  &  \V.  316,  321). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said — This  was  a  rule  to  review  the  Master's  taxation.  The 
facts  may  be  shortly  stfvted  thus : — The  action  was  brought  by  the  plaintiff  to  recover 
1301.  for  work  done  under  a  building  contract,  part  being  the  contract  price  and  part 
extras.  The  defendant  at  first  pleaded  the  general  issue  and  payment  to  the  whole 
demand.  He  afterwards  obtained  leave  to  amend,  and  in  pursuance  of  such  leave  paid 
into  Court  791.,  and  pleaded  the  general  issue  and  payment  to  the  remainder.  The 
plaintiff  accepted  the  791.,  and  took  issue  on  the  other  pleas.  At  the  trial  the  plaintiff 
was  nonsuited.  Before  the  order  to  amend  had  been  obtained  by  the  defendant,  the 
plaintiff  had  prepared  his  briefs  and  given  notice  of  trial.  In  the  preparation  of  his 
briefs  he  caused  copies  of  the  specification  of  the  contract  to  be  made.  The  order  to 
amend  was  not  quite  in  the  usual  terms,  but  in  substance  it  amounted  to  the  same 
thing  as  the  ordinary  order  to  amend  upon  payment  of  the  costs  of  and  occasioned  by 
the  amendment.  Upon  taxation  of  the  plaintiff's  costs  under  that  order,  the  Master 
allowed  him  a  very  large  part  of  the  charge  for  briefs,  that  is  to  say,  nearly  four-fifths, 
and  likewise  the  whole  of  the  costs  of  copying  the  specification.  I  mention  those  two 
items  for  a  reason  which  will  appear  presently.  It  was  upon  the  allowance  of  costs  in 
respect  of  such  items  that  the  present  appeal  is  mainly  founded. 

Before  stating  the  principle  on  which  the  Master  acted  on  this  taxation,  it  may  be 
as  well  that  I  should  state  what  [385]  we  consider  the  principle  upon  which  he  ought 
to  have  acted.  I  think  the  question  is  one  of  considerable  importance,  and  therefore, 
although  it  is  only  a  question  of  reviewing  taxation  of  costs,  I  go  into  it  at  some  length. 

Costs  as  between  party  and  party  are  given  by  the  law  as  an  indemnity  to  the 
person  entitled  to  them :  they  are  not  imposed  as  a  punishment  on  the  party  who 
pays  them,  nor  given  as  a  bonus  to  the  party  who  receives  them.  Therefore,  if  the 
extent  of  the  damnification  can  be  found  out,  the  extent  to  which  costs  ought  to  be 
allowed  is  also  ascertained.  Of  course,  I  do  not  say  there  are  not  exceptional  cases, 
in  which  certain  arbitrary  rules  of  taxation  have  been  laid  down  ;  but,  as  a  general 
rule,  costs  are  an  indemnity,  and  the  principle  is  this, — find  out  the  damnification, 
and  then  you  find  out  the  costs  which  should  be  allowed. 

What  was  the  damnification  in  this  case?  It  was  admitted,  on  the  part  of  the 
plaintiff,  not  only  in  Court  but  before  the  Master  (for  I  have  made  inquiries  and 
ascertained  the  facts  to  be  as  I  now  state  them),  that  the  plaintiff  would  have  prepared 
the  same  briefs,  with  scarcely  a  variation,  if  the  791.  had  been  paid  into  Court  at  the  time 
when  the  defendant  originally  pleaded,  and  that  he  would  have  copied  the  specification 
in  the  same  way.  If  that  be  so,  how  is  it  possible  to  say  that  the  plaintiff  has  been 
damnified  in  the  costs  and  expences  of  preparing  the  briefs  and  copying  the  specifica- 
tion 1  How  can  it  be  said  that  the  defendant's  not  pleading  payment  into  Court  at 
the  time  when  he  originally  pleaded  has  occa.sioned  those  costs  to  the  plaintiff?  It 
obviously  is  not  so ;  and  upon  no  theory  of  causation  would  it  be  right  to  say  that, 
although  the  effect  would  have  been  the  same  without  the  supposed  cause,  the  supposed 
cause  is  the  cause  of  that  effect.  It  is  clear,  therefore,  that  the  defendant's  not  pa3'ing 
the  money  into  Court  [386]  at  the  time  when  he  pleaded  his  original  pleas  was  not 
the  cause  of  the  preparation  of  the  briefs,  or  the  copying  of  the  specification. 

These  items  seem  to  prove  to  demonstration  that  the  Master,  in  his  taxation, 
proceeded  upon  a  wrong  principle.  That  may  be  further  shewn  in  this  way :  if  his 
taxation  is  correct,  the  plaintiff  would  be  a  gainer  by  the  mistake  of  the  defendant  in 
not  pleading  payment  into  Court  at  the  proper  time.  Now,  that,  in  our  opinion,  would 
be  contrary  to  reason  and  principle,  and  I  may  say,  further,  it  would  be  contrary  to 
the  practice  on  which  the  Masters  have  generally  taxed. 

I  will  now  advert  to  the  principle  on  which  the  Master  appears  to  have  taxed  these 
costs.  The  expression  used  was,  that  the  briefs,  <fec.,  had  "done  their  duty."  He 
taxed  upon  the  principle  that  the  briefs  and  specification  would  have  been  necessary 
and  right  if  the  only  claim  had  been  the  791.,  and  therefore  they  were  not  the  less 
necessary,  and  not  the  less  right,  because  the  claim  was  for  791.  and  more.  Now,  if 
we  are  right  in  considering  that  costs  are  an  indemnity,  this  was  an  unsound  reason  ; 
and  I  cannot  refrain  from  saying  that  the  Master  certainly  did  not  act  up  to  his  own 
principle,  because  upon  that  view  he  should  have  allowed  the  costs  of  the  notice  of  trial 
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(the  notice  of  trial  being  as  necessary  in  respect  of  the  791.  before  it  was  paid  in,  as  it 
was  to  get  the  1301.);  yet  those  costs  were  not  allowed.  It  is  right,  also,  I  should 
state  I  have  spoken  to  two  of  the  Masters  upon  the  subject,  and  they  tell  me  that  the 
principle  adopted  in  this  case  is  not  the  one  upon  which  they  act : — that  they  act  upon 
the  principle  which  I  have  stated,  and  do  not  give  costs  merely  because  the  proceeding 
was  right  at  the  time  it  was  done.  I  would  further  observe,  that  if  the  plaintiff  could 
have  recovered  the  511.  without  [387]  recovering  the  791.,  possibly  that  might  have 
enabled  the  Master  to  treat  the  two  sums  separately  in  the  same  way  as  he  would  a 
claim  on  a  bill  of  exchange  and  a  count  for  assault  and  battery,  joined  in  one  action. 
But  as,  in  the  present  case,  it  was  impossible  for  the  plaintiff  to  recover  the  511.  with- 
out recovering  the  791.,  it  is  obvious  that  all  the  costs  to  which  I  have  alluded  were 
necessary  to  enable  him  to  assert  his  claim  to  anything  beyond  the  791.  I  quite  agree 
that  if  the  plaintiff,  upon  this  money  being  paid  into  Court,  had  said,  "  I  take  it  in 
satisfaction  of  my  whole  claim,  and  go  no  further,"  he  ought  to  have  got  all  the  costs, 
except  such  as  relate  exclusively  to  the  claim  beyond  the  791.  For  instance,  he  ought 
to  have  got  the  costs  of  the  notice  of  trial,  because  he  would  have  been  at  liberty  to 
say,  "  I  have  evidence  with  which  I  can  successfully  go  to  trial,  and  get  a  verdict  for 
791.,  and  in  consequence  I  shall  get  the  general  costs  of  the  cause.  I  gave  you  notice 
of  trial ;  and  then  you  remove  me  from  that  position,  and  pay  791.  into  Court :  I 
desist,  and  take  it."  In  that  case  it  is  obvious  that  the  791.  would  have  been  the  cause 
of  giving  the  notice  of  trial ;  and,  therefore,  the  plaintiff  ought  to  have  the  costs  of  it. 
A  consideration  of  the  items  in  question  shews  the  principle  upon  which  the  costs 
ought  to  be  taxed.  I  have  at  present  only  adverted  to  two  items,  viz.  the  briefs  and 
the  specification.  But  the  Court  think  that  the  Master  must  review  his  taxation 
generally. 

It  is  proper  that  I  should  not  overlook  an  argument  used  in  favour  of  the  Master's 
taxation.  It  was  urged  that  the  taxation  is  right  under  the  12th  of  the  Practice  Rules 
of  Hilary  Term,  1853,  which  says,  "When  money  is  paid  into  Court  in  respect  of  any 
particular  sum  or  cause  of  action  in  the  declaration,  and  the  plaintiff  accepts  [388]  the 
same  in  satisfaction,  the  plaintiff,  when  the  costs  of  the  cause  are  taxed,  shall  be 
entitled  to  the  costs  of  the  cause  in  respect  of  that  part  of  his  claim  so  satisfied  up  to 
the  time  the  money  is  so  paid  in  and  taken  out,  whatever  may  be  the  result  of  any 
issues  in  respect  of  any  other  causes  of  action  ;  and  if  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim,  he  will  be  entitled  to  the  costs  of  the  cause  in 
respect  of  such  defence,  commencing  at '  Instructions  for  plea,'  but  not  before."  There 
are  two  answers  to  that.  In  the  first  place  this  is  not  a  taxation  under  that  rule  :  it 
is  a  taxation  under  the  order  obtained  by  the  defendant  for  leave  to  amend  his 
pleadings.  In  the  next  place,  if  it  were  a  taxation  under  that  rule,  the  rule  says  that 
the  plaintiff,  "  when  the  costs  of  the  cause  are  taxed,  shall  be  entitled  to  the  costs  of 
the  cause  in  respect  of  that  part  of  his  claim  so  satisfied."  Now,  the  costs  of  the  cause 
in  respect  of  that  part  of  the  claim  so  satisfied,  would  amount  only  to  a  small  sura, 
namely,  such  costs  as  are  attributable  to  the  defendant  changing  his  plea  and  pleading 
payment  into  Court, — in  all  probability  the  putting  the  plaintiff  to  the  necessity  of 
going  again  to  his  pleader  or  counsel  to  draw  a  fresh  replication,  and  give  him  fresh 
advice.  All  such  costs  the  plaintiff  ought  to  get,  because  they  would  be  costs  of  that 
part  of  the  claim  as  to  which  he  has  been  satisfied.  But  this  furnishes  no  argument 
in  support  of  what  has  been  done. 

The  rule  concludes  thus  :— "If  the  defendant  succeeds  in  defeating  the  residue  of 
the  claim  he  will  be  entitled  to  the  costs  of  the  cause  in  respect  of  such  defence, 
commencing  at  'Instructions  for  plea,'  but  not  before."  It  has  been  argued  that 
"Instructions  for  plea"  means  instructions  for  the  final  plea.  The  Masters,  however, 
inform  us  that  such  is  not  the  construction  put  upon  the  rule.  They  have  [389]  under- 
stood, by  "  Instructions  for  plea,"  the  technical  item  which  appears  in  the  bill  of  costs 
but  once,  and  at  a  particular  stage  of  the  cause.  Therefore,  we  think  the  defendant 
ought  to  obtain  his  costs  from  the  time  of  pleading,  otherwise  there  would  be  costs  to 
which  neither  party  would  be  entitled,  because  the  plaintiff  is  only  entitled  to  the  costs 
of  that  part  of  the  claim  which  is  "  satisfied." 

Suppose  an  action  for  assault  and  battery  with  a  count  on  a  bill  of  exchange: 
pleas  that  the  bill  was  not  accepted,  and  that  the  assault  was  not  committed.  At  the 
end  of  a  month  the  defendant  withdraws  his  plea  as  to  the  bill  of  exchange  and  pays 
money  into  Court  on  that  count ;  the  cause  goes  on  as  to  the  battery,  and  the  defen- 
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dant  obtains  a  verdict.  The  plaintiff  under  this  rule  would  get  his  costs  on  the  count 
upon  the  bill  of  exchange.  But  if  the  notion  is  right  that  "Instructions  for  plea" 
means  instructions  for  final  plea,  the  defendant  would  only  get  his  costs  on  the  count 
for  the  assault  and  battery  from  the  time  when  he  pleaded  the  payment  into  Court 
on  the  other  count ;  and  neither  the  plaintiff"  nor  the  defendant  would  get  the  costs 
incurred  in  respect  of  the  count  for  assault  and  battery  between  the  times  of  pleading 
the  original  pleas  and  the  amendment. 

This  is  the  judgment  of  the  Lord  Chief  Baron,  my  brother  Channell  and  myself. 
I  regret  to  say  that  it  has  not  altogether  the  sanction  of  my  brother  Martin. 

I  wish  to  add  one  word  for  myself  with  respect  to  this  rule  of  Court.  It  appears 
to  me  that  the  rule  (at  least  on  the  construction  put  upon  it)  is  not  a  reasonable  rule. 
Suppose  this  case :  a  man  demands  from  another  10001.  on  a  bill  of  exchange.  The 
latter  says  it  is  not  my  acceptance,  but  there  is  101.  which  I  owe  you  for  money  lent. 
The  foimer  refuses  to  take  it,  and  brings  his  action  for  10101.  [390]  The  defendant 
pays  the  101.  into  Court,  and  the  plaintiff  fails  on  the  bill.  Upon  what  principle  can 
it  be  said  that  the  non-payment  of  the  101.  has  occasioned  the  costs  of  the  writ.  It  is 
manifest  from  the  plaintiff  going  on  that  the  costs  of  the  writ  were  occasioned  by  his 
desire  to  get  the  10001.  I  have  put  a  particular  instance ;  but  without  adverting  to 
the  case  where  a  demand  has  been  made,  it  seems  to  me  that  in  general,  where  a 
plaintiff  issues  a  writ,  and  the  defendant  pays  money  into  Court,  and  the  plaintiff  goes 
on  for  the  rest  of  his  claim,  the  non-payment  before  action  of  the  sum  brought  into 
Court  is  not  the  cause  of  the  costs  of  the  writ,  which  therefore  ought  not  to  be  allowed. 
I  am  by  no  means  sure  that  the  construction  put  upon  this  rule  by  the  defendant  is 
right.  I  doubt  whether  the  plaintiff's  construction  ought  not  to  be  put  upon  it,  namely, 
that  the  plaintiff  was  entitled  to  the  general  costs  of  the  cause  in  respect  of  the  part 
of  his  claim  satisfied  by  the  payment  into  Court.  The  writ,  however,  would  not  be 
the  costs  of  that  part.  But  if  there  is  a  separate  count  on  which  the  plaintiff  succeeds, 
he  ought  to  get  the  costs  of  that  and  the  pleadings  in  respect  of  it.  This  is  my 
individual  opinion  only,  and  for  which  I  alone  am  responsible.  It  may  be  said  that 
people  ought  not  to  be  encouraged  not  to  pay  their  debts.  On  the  other  hand,  we 
ought  not  to  offer  plaintiffs  a  premium  for  beginning  and  persisting  in  ill-founded 
actions.     The  rule  will  be  absolute  for  the  Master  to  review  the  taxation. 

Rule  absolute.  « 

[391]  Bennett  v.  Bayes,  Pennington  and  Harrison.  Feb.  25,  I860.— A  tender 
of  rent  without  expenses,  aftei-  a  warrant  of  distress  is  delivered  to  the  broker 
but  before  it  is  executed,  is  a  good  tender. — The  plaintiff  was  tenant  of  a  dwelling- 
house,  the  rent  of  which  was  received  by  the  defendants  for  the  landlord.  Rent 
being  in  arrear,  the  defendants  signed  as  agents  of  the  landlord,  and  delivered 
to  a  broker,  a  warrant  of  distress.  Before  it  was  executed  the  plaintiff  tendered 
to  the  defendants  the  amount  of  the  rent,  but  they  refused  to  receive  it  on  the 
ground  that  the  distress  warrant  had  issued.  The  plaintiff  subsequently  tendered 
the  amount  to  the  broker,  who  refused  to  receive  it  unless  certain  alleged  costs 
were  also  paid.  The  broker  afterwards  distrained  the  plaintiffs  goods.  Held, 
that  the  distress  was  illegal,  and  that  the  defendants  were  not  mere  agents 
conveying  an  authority  from  the  landlord,  but  persons  committing  the  wrongful 
act ;  and  therefore  liable  in  trespass  for  the  damage  sustained  by  the  plaintiff. 

[S.  C.  29  L.  J.  Ex.  224  ;  8  W.  R.  320 ;  2  L.  T.  156.] 

The  first  count  of  the  declaration  was  in  trespass  for  breaking  and  entering  the 
plaintiffs  dwelling-house  and  disturbing  the  plaintiff  and  his  family  therein,  and 
seizing  and  taking  the  plaintiff's  goods.  The  second  count  was  in  trover.  The  third 
count  stated,  that  the  plaintiff,  being  tenant  of  a  dwelling-house  and  premises  to 
certain  persons,  and  there  being  certain  arrears  of  rent  due  from  him  to  such  persons 
in  respect  thereof,  the  defendants,  for  and  on  behalf  of  such  persons,  took  and  carried 
away  the  plaintiffs  goods  in  the  name  of  a  distress  for  the  said  arrears,  and  under 
colour  thereof  improperly  extorted  from,  and  forced  and  obliged  the  plaintiff  to  pay,  over 
and  above  the  said  arrears  of  rent  and  all  lawful  charges,  a  large  sum  of  money  ;  and 
unlawfully  caused  and  forced  the  plaintiff  to  pay  divers  exorbitant,  excessive,  and 
improper  charges  for  and  in  respect  of  the  said  distress. 
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Plea.     Not  guilty :  by  statute  11  Geo.  2,  c.  19,  s.  21.     Issue  thereon. 

At  the  trial,  before  Hill,  J.,  at  the  Liverpool  Summer  Assizes,  1859,  the  following 
facts  appeared.  The  plaintiff  was  tenant  of  a  dwelling-house  at  Warrington,  near 
Liverpool,  to  two  persons  named  Farrer  and  Thornhill,  who  resided  in  London.  The 
defendants,  Bayes  and  Pennington,  who  were  painters  and  plumbers,  acted  as  their 
agents  for  col-[392]-lecting  their  rents  and  managing  their  property  at  liiverpool.  Li 
1852  Bayes  and  Pennington  let  the  house  in  question  to  the  plaintiff.  271.  10s. 
being  due  for  a  half  year's  rent,  on  the  1st  May,  1859,  Bayes  and  Pennington  signed 
a  warrant  of  distress  as  "agents  for  M.  A.  Farrer  and  L.  Thornhill."  This  warrant 
was  addressed  to  the  defendant,  Harrison,  who  was  a  broker.  On  the  same  day 
Harrison  attempted  to  execute  the  warrant,  but  could  not  get  into  the  house.  On 
the  11th  June,  a  friend  of  the  plaintiff  tendered,  on  his  behalf,  to  the  defendant  Bayes 
the  amount  of  the  rent,  but  he  refused  to  receive  it,  on  the  ground  that  the  distress 
warrant  had  been  placed  in  the  hands  of  the  broker.  On  the  14th,  a  tender  of  the 
rent  was  also  made  to  Harrison,  the  broker,  who  refused  to  receive  it  unless  61.  10s. 
was  paid  for  costs.  In  the  evening  of  the  same  day  Harrison  distrained  the  plaintift''s 
goods,  and  left  a  man,  named  Dobell,  in  possession.  Afterwards  a  tender  of  the  rent 
and  expenses  was  made  to  Dobell,  who  held  the  warrant,  but  he  refused  to  accept  the 
sum  tendered,  on  the  ground  that  he  was  not  authorized.  On  the  18th  of  June  the 
plaintiff  paid  the  rent,  and  in  addition  361.  16s.  demanded  by  Harrison  for  costs.  The 
amount  of  the  rent  was  subsequently  paid  over  by  Harrison  to  Bayes  and  Pennington, 
who  sent  it  to  the  landlords. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  submitted  that  there 
was  no  evidence  to  render  the  defendants,  Bayes  and  Pennington,  liable,  and  that  the 
tenders  were  insufficient. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff 
for  971.  19s.  6d.,  including  351.  damages  for  the  unlawful  entry  of  the  plaintiff's  house  ; 
and  leave  was  reserved  to  the  defendants,  Bayes  and  Pennington,  to  move  to  enter 
a  verdict  for  them. 

[393]  Monk,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  no  count  of  the  declaration  was  proved  against  them  ;  nor  any  evidence 
given  to  go  to  the  jury  against  them ;  and  that  they  were  not  liable  for  the  act  of 
Harrison  ;  that  this  particular  action  could  not  be  sustained  against  any  of  the 
defendants ;  and  that  no  sufficient  tender  of  the  rent  and  expenses  was  proved. 

Brett  shewed  cause  (Feb.  13).  First,  the  distress  was  unlawful,  it  having  been 
made  after  a  tender  of  the  rent.  All  the  tenders  were  good.  At  the  time  of  the 
tenders  to  Bayes  and  Harrison  no  distress  had  been  made,  and  therefore  no  expenses 
could  be  lawfully  demanded.  The  tender  to  Dobell  included  the  expenses,  and  that 
tender  was  good,  because  he  held  the  warrant  and  was  authorized  by  Harrison,  the 
broker,  to  levy  the  rent.  The  defendants  rely  on  the  case  of  Bolton  v  Reynolds 
(2  El.  &  El.  369),  where  a  tender  to  the  man  in  possession  was  held  bad  ;  but  there 
it  was  left  to  the  jury  to  say  whether  he  had  authority  to  receive  the  rent,  and  they 
found  he  had  not.  That  case  only  decides  that  the  mere  fact  of  a  man  being  in 
possession  does  not  in  law  confer  on  him  any  authority  to  receive  the  rent.  Secondly, 
assuming  that  the  tenders  are  good,  the  defendants  are  liable  under  the  counts  in 
trespass  and  trover.  An  abuse  of  authority  conferred  by  law  renders  the  party  a 
trespasser  ab  initio  ;  and  he  is  liable  in  an  action  of  trespass  unless  a  particular  remedy 
is  prescribed  by  statute.  The  11  Geo.  2,  c.  19,  s.  19,  which  provides,  "that  where 
a  distress  shall  be  made  for  rent  justly  due,  and  any  irregularity  shall  be  done  by  the 
party  distraining,  he  shall  not  therefore  be  deemed  a  trespasser  ab  initio,"  only  applies 
to  the  case  of  an  irregularity  in  the  conduct  of  a  lawful  distress  Here  the  defendants 
[394]  became  trespassers  by  remaining  in  the  house  after  the  tender  of  the  rent. 
Assuming  that  the  original  entry  was  lawful,  they  may  nevertheless  be  liable  in 
trespass.  Trespass  lies  against  a  landlord,  who,  on  making  a  distress  for  rent,  turns 
the  tenant's  family  out  of  possession  :  Etherton  v.  Popplewell  (1  East,  139) ;  or  continues 
on  the  premises  after  the  time  allowed  by  law  for  removing  the  goods :  IVinterboiirne 
v.  Ma)-gan  (11  East,  395).  A  tender  before  distress  renders  the  whole  proceeding 
unlawful,  and  either  case  or  trespass  may  be  maintained  :  Holland  v.  Bird  (10  Bing. 
15).  Thirdly,  it  is  objected,  that  assuming  the  distress  was  unlawful,  there  was  no 
evidence  to  fix  the  defendants  Bayes  and  Pennington.  But  whoever  procures,  com- 
mands, assists  or  assents  to  a  trespass  is  a  trespasser,  and  all  parties  concerned  are 
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liable  as  principals :  Barker  v.  Braham  (3  Wils.  368).  Here  Bayes  and  Pennington 
had  a  general  authority  to  collect  the  rent  in  any  way  they  thought  fit,  and  they  had 
a  discretion  as  to  whether  they  would  enforce  payment  by  distress.  By  signing  the 
warrant  they  are  responsible  for  everything  that  was  done  under  it.  [Channell,  B. 
An  agent  is  liable  for  his  own  misfeazance,  but  he  is  not  in  general  liable  for  nonfeaz- 
ance.]  Where  a  person  told  the  commander  of  a  pressgang  that  another  was  liable 
to  the  impress  service,  who  in  truth  was  not,  and  in  consequence  he  was  impressed, 
it  was  held  that  he  might  maintain  trespass  against  the  person  who  gave  the  informa- 
tion :  Flewster  v.  Royle  (1  Camp.  187).  No  action  will  lie  for  contribution  among  joint 
wrong-doers:  Farekrother  v.  Ansley  (1  Camp.  342).  A  person  who  puts  the  law  in 
motion  is  liable  for  all  the  consequences  of  his  act  if  it  turns  out  to  be  wrongful. 
Thus,  an  attorney  who  wrongfully  causes  an  execution  to  issiie,  is  [395]  liable  in 
trespass :  Bates  v.  Pilling  (6  B.  &  C.  38),  Codringtm  v.  Lloyd  (8  A.  &  E.  449),  Green  v. 
Elgie  (5  Q.  B.  99),  Bnjant  v.  Clutton  (1  M.  &  W.  408).  A  person  who  authorizes  an 
agent  to  do  an  act  is  liable  for  the  wrongful  conduct  of  the  agent  in  the  performance 
of  that  act :  Pei-kins  v.  Plympton  (7  Bing.  676),  Jarmain  v.  Hooper  (6  Man.  &  G,  827). 
Where  a  landlord  authorized  a  broker  to  distrain  for  rent,  and  he  took  away  goods 
not  distrainable,  it  was  held  that  the  landlord  was  liable  jointly  with  the  broker  in 
trespass :  Gauntlett  v.  King  (3  C.  B.  N.  S.  59). 

Quain,  in  support  of  the  rule.  First,  the  defendants  Bayes  and  Pennington  are 
not  liable.  They  merely  signed  the  warrant  of  distress  as  agents,  and  did  nothing 
more  than  convey  an  authority  from  the  landlords  to  the  broker.  At  the  time  they 
signed  the  warrant  rent  was  due,  and  no  irregularity  was  committed  by  them.  In 
the  eases  cited,  where  an  attorney  was  held  liable  for  an  illegal  execution,  the  wrong- 
ful act  was  done  by  him.  But  no  action  will  lie  against  an  agent  for  the  misfeazance 
or  negligence  of  those  whom  he  has  employed  for  the  service  of  his  principal,  unless 
the  agent  has  directed  or  assented  to  the  act  which  occasioned  the  injury  :  Story  on 
Agency,  sect.  313.  The  action  must  be  brought  either  against  the  principal  or  the 
person  who  committed  the  wrong:  Stone  v.  Carttoright  (6  T.  R.  411).  [Martin,  B. 
That  case  depended  on  the  doctrine  of  master  and  servant.]  In  Story  on  Agency, 
sect.  308,  it  is  said : — "  The  law  upon  this  subject,  as  to  principals  and  agents,  is 
founded  on  the  same  analogies  as  exist  in  the  case  of  masters  and  servants." 
[Martin,  B.  This  case  is  similar  to  that  of  a  client  directing  his' attorney  to  sue  out 
a  regular  writ  of  execution,  and  he  sues  out  an  irregular  writ,  which  [396]  is  set 
aside ;  the  client  is  liable,  for  he  has  employed  an  improper  agent.]  The  case  is  not 
distinguishable  from  that  of  a  porter  or  servant  sent  with  a  letter  containing  the 
warrant  of  distress.  The  question  is,  who  was  the  employer  of  the  broker  ?  If  the 
same  principle  of  law  is  applicable  as  in  the  case  of  master  and  servant,  it  is  clear  the 
defendants  Bayes  and  Pennington  are  not  liable :  Laugher  v.  Pointer  (5  B.  &  C.  547), 
Quarman  v.  Burnett  (6  M.  &  W.  499).  The  case  of  Flewster  v.  Boyle  (1  Camp.  187) 
was  disapproved  of  by  this  Court  in  Gosden  v.  Elphick  (4  Exch.  445).  [Bramwell,  B. 
Suppose  Bayes  and  Pennington  had  died  or  resigned  their  agency  after  signing  the 
warrant,  and  before  the  distress,  would  Harrison  have  been  bound  to  proceed  1]  It  is 
submitted  that  he  would  :  he  was  the  servant  of  the  landlords.  There  is  no  instance 
of  an  agent,  who  has  merely  employed  a  broker  for  his  principal,  being  joined  in  an 
action  against  the  broker.  A  landlord  is  not  liable  for  the  tortious  act  of  his  broker 
which  he  has  neither  authorized  nor  ratified  :  Lewis  y.  Read  (13  M.  &  W.  834),  Haseler 
V.  Lemoyne  (5  C.  B.  N.  S.  530).  In  Noy's  Maxims,  c.  44,  it  is  said,  •'  If  I  command 
ray  servant  to  distrain,  and  he  ride  on  the  distress,  he  shall  be  punished,  not  I."  That 
doctrine  is  cited  with  approbation  by  Lord  Kenyon,  C.  J.,  in  M'Manus  v.  Ciickett 
(1  East,  106).  The  cases  relied  on  are  inapplicable.  Barker  v.  Braham  (3  Wils.  368), 
Bates  V.  Pilling  (6  B.  &  C.  38),  and  Codrington  v.  Lloyd  (8  A.  &  E.  449),  are  cases  of 
an  attorney  issuing  irregular  process.  In  Jarmain  v.  Hoop&r  (6  Man.  &  G.  827)  the 
process  was  regular,  but  under  colour  of  it  the  sheriff  seized  the  goods  of  a  wrong 
person.  Here  the  signing  of  the  warrant  was  a  lawful  act.  Secondly,  as  to  the 
tenders :  assuming  the  tender  to  Harrison  to  have  been  [397]  good,  he  executed  the 
warrant  without  communicating  with  Bayes  and  Pennington,  and  is  therefore  alone 
liable.  No  doubt  a  sheriff  is  responsible  for  a  tortious  act  committed  by  his  bailiff 
under  colour  of  the  writ :  but  that  is  inapplicable  to  warrants  of  distress.  A  landlord 
is  only  responsible  for  any  irregularity  by  the  broker  in  dealing  with  the  distress. 
Suppose  Harrison  had  accepted  the  sum  tendered  and   afterwards  distrained,  that 
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would  have  been  his  wilful  act,  for  which  Bayes  and  Pennington  would  not  have  been 
liable.  The  law  is  thus  stated  in  Story  on  Agency,  sect.  456  : — "  But  although  the 
principal  is  liable  for  the  torts  and  negligences  of  his  agent ;  yet  we  are  to  understand 
the  doctrine  with  its  just  limitations,  that  the  tort  or  negligence  occurs  in  the  course 
of  the  agency.  For  the  principal  is  not  liable  for  the  torts  or  negligences  of  his  agent 
in  any  matter  beyond  the  scope  of  the  agency,  unless  he  has  expressly  authorized 
them  to  be  done,  or  he  has  subsequently  adopted  them  for  his  own  use  or  benefit." 
The  tender  to  Bayes  was  bad,  because  it  did  not  include  the  expenses  incurred  by 
issuing  the  warrant  of  distress,  and  there  had  been  a  partial  execution  of  the  warrant 
by  the  attempt  to  enter  the  house.  In  Smith  v.  Goodwin  (4  B.  &  Adol.  413)  there  was 
a  tender  of  both  rent  and  expenses. 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said — This  was  a  rule  to  enter  a  verdict  for  the  defendants 
Bayes  and  Pennington.  The  material  facts  are  these : — The  plaintiff  was  tenant  of  a 
house  at  Liverpool,  belonging  to  two  persons  who  resided  in  London.  The  defendants, 
Bayes  and  Pennington,  were  in  partnership  as  painters  and  plumbers,  and  were  agents 
for  [398]  the  collection  of  the  rent  and  management  of  the  property  of  these  persons 
at  Liverpool.  The  defendant  Harrison  was  a  broker.  Bayes  and  Pennington  signed 
and  delivered  to  Harrison  a  warrant  of  distress  for  rent  claimed  from  the  plaintiff. 
At  the  time  when  they  issued  the  warrant  the  rent  was  due,  and  the  act  which  they 
required  Harrison  to  do  was  perfectly  lawful.  Afterwards,  and  before  Harrison 
effected  any  distress,  the  plaintiff  tendered  to  Bayes  and  Pennington  the  amount  of 
the  rent.  It  was  argued  that  the  tender  was  not  good,  because  the  expenses  were  not 
tendered  at  the  same  time.  But  no  authority  was  adduced  (and  we  know  of  none) 
for  the  purpose  of  shewing  that  a  person  intending  to  distrain  is  entitled  to  any 
expenses  before  he  has  actually  distrained  ;  and  therefore  we  hold  the  tender  good. 

However,  Bayes  and  Pennington  refused  the  sum  tendered,  and  afterwards 
Harrison  distrained ;  and  the  question  is,  whether  Bayes  and  Pennington  are  liable 
for  that  act  of  Harrison.  No  question  arises  from  the  fact  of  a  tender  having  been 
also  made  to  Harrison.  The  matter  may  be  rendered  intelligible  by  this  simple  mode 
of  illustration  : — Suppose  Bayes  and  Pennington  had  pleaded  "  not  guilty,"  without 
putting  "  by  statute "  in  the  margin  of  the  plea,  would  they  have  had  a  defence  to 
this  action  ?  Therefore  the  question  is,  whether  the  act  of  Harrison  was  the  act  of 
Bayes  and  Pennington ;  that  is  to  say,  an  act  done  by  their  authority,  so  that  in  law 
they  are  responsible  for  it.  Under  "  not  guilty  "  the  question  would  be  the  same 
whether  there  had  or  had  not  been  a  tender  to  Harrison.  The  warrant  was  in  the 
usual  form,  and  was  signed  by  Bayes  and  Pennington  for  the  landlords.  It  occurred 
to  my  brother  Channell  and  myself,  who  together  with  my  brother  Martin  heard 
this  case,  that  it  was  doubtful  whether,  under  the  circumstances,  [399]  Bayes  and 
Pennington  could  be  liable  for  the  act  of  Harrison  —whether  in  fact  they  were  any- 
thing more  than  a  mere  conduit-pipe  for  communicating  authority  from  the  landlords 
to  Harrison.  For  my  own  part,  and  I  believe  I  may  say  for  my  brother  Channell, 
if  there  had  been  nothing  more  we  should  have  continued  to  entertain  great  doubt 
whether  they  would  have  been  liable.  It  is  certain  that  a  messenger  who  delivers 
a  letter  containing  a  warrant  of  distress,  not  knowing  the  contents  of  the  letter,  is  not 
responsible ;  and  I  cannot  help  thinking  that  if  a  servant  was  sent  with  this  message 
to  a  broker,  "  My  master  desires  you  to  distrain  for  rent  due  to  him,"  the  servant 
would  not  be  liable  as  a  person  ordering  or  committing  the  trespass.  So,  if  a  person 
wrote  a  letter  in  these  terms,  "  My  friend,  having  a  bad  hand,  is  unable  to  write,  and 
he  requests  me  to  write  and  tell  you  to  distrain  on  his  tenant,"  it  is  difficult  to  say 
that  a  person  so  writing  would  be  liable  to  an  action.  But,  in  order  to  shew  that  our 
doubt  is  not  unfounded,  I  would  refer  to  Story  on  Agency,  sect.  313,  and  the  cases 
which  are  collected  and  extremely  well  stated  in  Smith's  Master  and  Servant,  p.  216  : 
also  to  Sands  v.  Child  (3  Lev.  351).  That  was  an  action  for  suing  in  the  Admiralty 
for  a  matter  done  on  the  land,  and  thereby  staying  the  plaintiff's  ship  bound  for  the 
East  Indies.  There  was  a  special  verdict,  and  it  was  found  "  that  all  this  was  done 
by  the  defendants  as  agents  of  the  East  India  Company."  After  judgment  for  the 
plaintiff  a  writ  of  error  was  brought,  and  it  was  argued  :  "  That  this  whole  affair 
being  transacted  on  behalf  of  the  Company,  the  action  ought  to  have  been  brought 
against  the  Company,  and  not  against  the  defendants,  their  servants.  But  all  this 
was  overruled  by  [400]  both  Courts ;  for,  first,  this  is  not  like  the  case  in  Grodbolt, 
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185,  where  one  sued  in  the  Admiralty  for  another,  by  a  warrant  of  attorney,  as  his 
agent :  for  here  'tis  not  found  that  they  had  any  warrant  of  attorney,  and  they 
must  have  done  this  of  their  own  heads.  Secondly,  if  it  had  been  done  by  warrant  of 
attorney  from  the  Company,  yet  that  would  not  excuse  the  matter,  for  the  warrant  of 
no  man,  not  even  of  the  King  himself,  can  excuse  the  doing  of  an  illegal  act ;  for 
although  the  commanders  are  trespassers,  so  are  also  the  persons  who  did  the  fact." 
The  same  doctrine  is  laid  down  by  Holt,  C.  J.,  in  his  judgment  in  Lane  v.  CoUoii 
(12  Mod.  473,  488),  and  also  in  Thompson  v.  Gibson  (7  M.  &  W.  456)  and  Perkins  v. 
Smith  (1  Wils.  328).  The  marginal  note  of  the  latter  case  is:  "Trover  lies  against 
a  servant  who  disposes  of  goods,  the  property  of  another,  to  his  master's  use,  whether 
he  has  any  authority  or  not  from  his  master  for  so  doing."  The  Chief  Justice  said  : 
"The  point  is,  whether  the  defendant  is  not  a  tort-feasor,  for  if  he  is  so  no  authority 
that  he  can  derive  from  his  master  can  excuse  him  from  being  liable  in  this  action." 
Therefore  a  servant  or  agent  is  liable  for  a  misfeasance,  because  he  is  a  wrongdoer. 
But  it  is  said  that  the  issuing  the  warrant  of  distress  was  not  wrongful.  It  seems  to 
us,  however,  that  the  matter  is  not  purely  one  of  law,  but  also  of  fact,  and  upon 
examination  of  all  the  circumstances  we  think  that  the  defendants,  Bayes  and 
Pennington,  were  more  than  mere  transmitters  of  authority  from  one  person  to 
another,  and  that  they  themselves  were  actually  ordering  the  distress  to  be  made. 
If  that  be  so,  they  are  as  much  the  persons  who  have  done  the  act  as  if  their  own 
hands  had  done  it,  and  the  result  is  that  the  rule  must  be  discharged.  This  is  the 
judgment  of  the  [401]  whole  Court,  but  my  brother  Martin  does  not  participate  in 
the  doubt  which  my  brother  Channell  and  myself  entertained. 
Rule  discharged. (a) 

Dickenson  v.  Wright.  Feb.  11,  I860.— D.,  a  widow,  being  possessed  of  certain 
real  property,  by  settlement  in  contemplation  of  her  marriage,  dated  the  17th  of 
May,  1830,  reciting  that,  upon  the  treaty  for  the  marriage,  it  was  agreed  that 
the  property  should  be  appointed,  released  and  conveyed  as  thereinafter  men- 
tioned, limited  the  property  to  trustees  in  trust  for  herself  for  life,  with  remainder, 
as  to  part,  to  her  husband  for  life,  remainder  to  the  use  of  her  illegitimate  son, 
the  plaintiff.  She  and  her  husband  subsequently  mortgaged  the  property.  In 
ejectment  by  the  plaintiff  against  a  person  claiming  title  undei*  the  mortgagee,  it 
was  proved  that,  in  October,  1830,  the  husband  and  wife  let  the  property  to  T., 
and  received  the  rents  of  it  for  some  years.  Held :  First,  that  the  limitation  in 
the  marriage  settlement  to  the  plaintiff,  though  a  bastard,  was  not  fraudulent  and 
void  against  the  mortgagee,  by  the  27  Eliz.  c.  4.  Secondly,  that  there  was 
evidence  of  the  seisin  of  1).  at  the  time  of  the  execution  of  the  settlement. 

[S.  C.  29  L.  J.  Ex.  150 ;  8  W.  R.  419 ;  2  L.  T.  155.     Affirmed  nomine 
Clarke  v.  fTright,  1861,  6  H.  &  N.  849.] 

This  was  an  action  of  ejectment  brought  by  one  William  Thomas  Dickenson  to 
recover  possession  of  a  dwelling  house  and  land  called  Ludgates,  at  East  Bridgford. 

[402]  At  the  trial,  before  Williams,  J.,  at  the  last  Summer  Assizes  at  Nottingham, 
it  appeared   that   the   plaintiff  was   the   illegitimate   son    of    Mary   Dickenson    by 

(a)  In  Michaelmas  Term  (November  18),  Monk,  on  behalf  of  the  defendants  Bayes 
and  Pennington,  applied  for  a  rule  calling  on  their  co-defendant  Harrison  to  produce 
the  warrant  of  distress,  which  was  given  in  evidence  at  the  trial,  on  the  argument  of 
the  rule  to  enter  a  verdict  for  them.  He  referred  to  the  46th  section  of  the  Common 
Law  Procedure  Act,  1854,  which  enacts  that,  "upon  the  hearing  of  any  motion  or 
summons,  it  shall  be  lawful  for  the  Court  or  Judge,  at  their  or  his  discretion,  and 
upon  such  terms  as  they  or  he  shall  think  reasonable,  from  time  to  time,  to  order  such 
documents  as  they  or  he  may  think  fit  to  be  produced."  [Pollock,  C.  B.  As  against 
the  opposite  party,  we  often  order  documents  to  be  produced  without  any  rule.  If 
after  such  order  the  party  were  to  omit  to  produce  them  we  should  stay  the  proceed- 
ings. In  the  present  case  the  application  is  perfectly  regular,  but  we  think  that  there 
is  no  necessity  for  any  rule.  The  Court  directs  that  the  document  shall  be  produced. 
If  the  defendant  Harrison  obeys  the  direction,  no  expense  will  be  incurred.  If  he 
disobeys  it,  the  Court  will  know  how  to  deal  with  the  matter,  and  the  expense  will 
fall  upon  him.] 
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W.  T.  Dickenson,  her  husband,  having  been  born  before  the  marriage  of  his  mother. 
After  the  death  of  W.  T.  Dickenson,  Mary  Dickenson  married  one  William  Doncaster ; 
and  by  indenture  dated  the  17th  of  May,  1830,  a  settlement  was  made  previous  to 
and  in  contemplation  of  the  said  marriage,  between  Mary  Dickenson  of  the  first  part, 
W.  Doncaster  of  the  second  part,  and  T.  Wakefield  and  T.  Agar  of  the  third  part, 
reciting  certain  indentures  of  lease  and  release  dated  the  25th  and  26th  of  April, 
1830,  whereby  the  property  (which  had  been  mortgaged)  was  reconveyed  to  Mary 
Dickenson,  then  being  the  widow  of  W.  T.  Dickenson,  her  heirs  and  assigns,  to  the 
use  of  such  person  or  persons  and  for  such  estate  and  interest  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  to  the  use  of  Mary  Dickenson,  her 
heirs  and  assigns,  for  ever :  also  reciting  that  a  marriage  had  been  agreed  upon,  and 
was  shortly  intended  to  be  solemnized,  between  William  Doncaster  and  Mary  Dickenson, 
and  that  upon  the  treaty  of  the  said  intended  marriage  it  was  agreed  that  the  said 
messuage,  land  and  heieditaments  should  be  appointed,  released  and  conveyed,  &c., 
as  thereinafter  mentioned  :  It  was  "  witnessed  that,  in  pursuance  of  and  for  effectuating 
the  said  agreement,  and  for  and  in  consideration  of  the  said  intended  marriage,  and 
for  settling  the  lands  and  hereditaments  therein  described  to  the  uses  and  upon  the 
trusts  and  for  the  intents  and  purposes  and  in  manner  therein  mentioned,  and  in  con- 
sideration of  the  sum  of  10s.  paid  to  Mary  Dickenson,  G.  T.  Wakefield  and  T.  Agar, 
she  the  said  Mary  Dickenson,  with  the  consent  and  approbation  of  the  said  William 
Doncaster  testified  by  his  being  made  party  to  and  executing  the  said  indenture,  and 
in  pursuance  [403]  of  the  power  and  authority  given  to  her  by  the  recited  indenture, 
and  of  every  other  power  to  her  given,  &c.,  hath  irrevocably  directed,  limited  and 
appointed,  and  by  the  said  deed  doth  irrevocably  direct,  limit  and  appoint,  that  the 
messuage  &c.  shall  henceforth  remain,  continue  and  be  to  and  for  the  uses,  trusts, 
intents  and  purposes,  and  under  and  subject  to  the  powers  and  provisions  therein 
declared  concerning  the  same.  And  further  that,  in  consideration  of  5s.  to  Mary 
Dickenson  paid  by  T.  Wakefield  and  T.  Agar,  the  said  Mary  Dickenson,  with  the 
consent  and  approbation  of  the  said  William  Doncaster  testified  as  aforesaid,  hath 
granted,  bargained,  sold,  aliened,  released  and  confirmed,  and  by  the  said  indenture 
doth  grant,  bargain,  sell,  alien,  release  and  confirm,  to  T.  Wakefield  and  T.  Agar 
all  that  messuage,  &c.,  and  also  a  piece  of  land  containing  1  a.  2  r.  :  To  have  and  to 
hold  the  said  messuage,  &c.  and  piece  of  land  unto  the  said  T.  Wakefield  and  T.  Agar, 
their  heirs  and  assigns,  to  the  use  of  the  said  Mary  Dickenson,  her  heirs  and  assigns, 
until  the  solemnization  of  the  said  intended  marriage,  and  after  the  solemnization 
thereof  to  the  use  of  T.  Wakefield  and  T.  Agar,  their  heirs  &c.,  during  the  life  of  the 
said  Mary  Dickenson,  upon  trust  to  receive  the  rents,  &c.  and  pay  the  same  to  her, 
for  which  her  receipt  alone  shall  be  a  sufficient  discharge.  And  from  and  after  her 
decease,  as  to  the  said  piece  of  land  containing  1  a.  2  r.,  to  the  use  of  W.  Doncaster 
and  his  assigns  for  his  life,  and  from  and  after  the  determination  of  that  estate  to  the 
use  of  William  Thomas  Dickenson,  son  of  the  said  Mary  Dickenson  by  her  late  husband 
begotten,  his  heirs  and  assigns,  for  ever.  And  as  to  all  the  other  hereditaments  therein 
described,  after  the  decease  of  the  said  Mary  Dickenson,  to  the  use  of  the  said  William 
Thomas  Dickenson,  his  heirs  and  assigns,  in  case  the  said  W.  T.  Dickenson  shall  live 
to  attain  the  age  of  twenty-one  years." 

W.  Doncaster  and  Mary  his  wife  afterwards  mortgaged  the  [404]  house  in  question 
to  one  Henry  Johnston,  who  in  1838  sold  it  to  the  father  of  the  defendant.  Mary 
Doncaster,  who  survived  her  husband  W.  Doncaster,  died  in  1854.  The  only  evidence 
of  her  seisin  was  that,  in  November,  1830,  one  Taylor  took  the  premises  of  Doncaster 
and  his  wife,  and  paid  rent  to  them  from  that  time  till  1839. 

Upon  these  facts  the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  or  nonsuit. 

Mellor,  in  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial, 
upon  the  grounds :  first,  that  there  was  no  evidence  to  be  submitted  to  the  jury  of 
any  right  or  title  on  the  part  of  Mary  Dickenson,  afterwards  Doncaster,  to  convey 
or  limit  the  premises  in  question  by  way  of  appointment.  Secondly,  that  the  limita- 
tion in  the  settlement  to  the  plaintiflf  was  voluntary,  and  void  against  the  defendant, 
being  a  purchaser  for  value. 

Macaulay,  Hayes  and  A.  Wills  shewed  cause.(a)     First,  it  cannot  be  said  that 

(a)  Jan.  17  and  19.     Before  Pollock,  C.  B.,  Martin,  B.,  and  Watson,  B. 
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there  was  no  evidence  of  Mary  Dickenson's  seisin.     In  1830,  Taylor  took  the  premises 
of  her  and  her  husband.     The  settlement  recites  the  title  of  Mary  Dickenson,  and 
shews  the  state  of  the  property  at  that  time.     Secondly,  the  limitation  to  the  plaintift" 
by  the  settlement  was  not  voluntary  or  void.     Mary  Dickenson,  at  the  time  of  her 
marriage  with  W.  Doncaster,  was  bound  to  maintain  her  illegitimate  child,  the  plaintiff. 
On  her  second  marriage,  she  bargained  for  a  settlement  of  her  property  to  her  own 
use  during  her  life,  and  after  her  death  to  the  use  of  her  husband  us  to  part,  with 
remainder  in  fee  to  the  use  of  her  child.     It  is  contended  that  this  settlement  to  the 
use  of  an  illegitimate  child  is  fraudulent  and  void  by  the  27  Eliz.  c.  4,  which  enacts 
that  "  every  conveyance,  grant,  charge,  lease,  estate,  and  limitation  of  use  in,  of,  or 
out  of  any  lands,  tenements,  [405]  or  hereditaments  whatsoever,  with  the  intent  and 
purpose  to  defraud  and  deceive  such  persons,  bodies  politic,  &c.,  as  shall  purchase  the 
said  lands,  &c.,  shall  be  deemed  and  taken  only  against  that  person  or  persons,  &c., 
and  his  or  their  heirs,  successors,  administrators  and  assigns,  and  against  every  one 
lawfully  claiming  under  them,  who  shall  so  purchase  for  money  or  any  good  considera- 
tion the  said  lands,  &c.,  to  be  wholly  void,  frustrate,  and  of  none  effect."     It  is  now 
established  that  a  voluntary  conveyance  must  be  taken  to  be  fraudulent  and  void 
under  this  statute  as  against  a  subsequent  purchaser  though  he  was  aware  of  its 
existence  at  the  time  when  he  purchased :  Sugden's  Vendors,  p.  588,  13th  ed.     In  the 
notes  to  Twyne's  case  in  Smith's  Leading  Cases,  vol.  1,  p.  19  (4th  ed.)  it  is  said  "  Under 
this  Act,  it  is  held  that  not  merely  is  a  conveyance  executed  with  express  intention 
to  defraud  subsequent  purchasers  for  value  void  against  them, (a)  but  a  voluntary 
conveyance  is  so  likewise,  even  though  the  subsequent  purchaser  have  notice  of  it,(6) 
for  the  very  execution  of  the  subsequent  conveyance  sufficiently  evinces  the  fraudulent 
intent  of  the  former  one."     But  this  settlement  being  made  before  marriage  was  not 
voluntary,  marriage  being  a  good  consideration.     The  only  question,  therefore,  is  how 
far  the  consideration  of  marriage  extends.     It  is  true,  that  though  the  children  of  the 
settlor  are  within  the  consideration  of  marriage,  an  entire  stranger  is  not,  and  conse- 
quently a  limitation  in  a  marriage  settlement  to  such  stranger  is  voluntary  and  void. 
But  if  a  person  about  to  marry,  and  in  consequence  intending  to  put  his  property  in  a 
new  position,  chooses  to  stipulate  for  limitations  in  [406]  the  settlement  in  favour 
of  persons  who  have  legal  or  moral  claims  upon  him,  such  limitations  are  valid,  not 
voluntary.     Thus,  in  Clayton  v.  The  Earl  of  tnUon  (6  Maule  &  Sel.  67,  n. ;  3  Madd. 
302),  a  limitation  in  a  marriage  settlement  in  favour  of  the  issue  of  the  second  marriage 
of  the  settlor  was  held  good  against  a  subsequent  purchaser  for  valuable  consideration. 
In  Newstead  v.  Searles  (1  Atkyns,  265),  a  widow  who  had  two  children  by  her  former 
husband,  and  who  was  possessed  of  freehold  and  other  property  under  a  settlement 
made  on  her  second  marriage,  to  which  the  husband  was  a  party,  conveyed  the  whole 
to  trustees  upon  trust  to  permit  the  husband  to  receive  the  rents  during  her  life,  and 
after  her  death,  if  there  should  be  no  issue  of  the  second  marriage,  to  divide  the 
property  amongst  the  children  of  the  first  marriage.     The  husband  and  wife  afterwai-ds 
mortgaged  the  settled  estate.     It  was  held  that  the  settlement  was  not  voluntary  but 
binding ;  that  there  was  no  instance  where  such  a  limitation  had  been  held  void  as 
against  subsequent  purchasers  or  creditors ;  and  if  it  were,  no  widow  on  her  second 
marriage  would  be  able  to  make  any  certain  provision  for  the  issue  of  a  former  one. 
[Pollock,  C.  B.     It  is  possible  that  the  parties  may  have  bargained  on  the  footing  that, 
unless  some  provision  was  made  for  the  child,  to  secure  the  husband  in  the  event 
of  his  being  called  on   to  support  it,  the  marriage  would   not  have   taken   place. 
AVatson,   B.     Suppose   the  husband  stipulated  that  the  wife's  estate  should  go  in 
remainder  to  his  family,  would  not  that  be  good  ?J     In  Heap  v.  Tonye  (9  Hare,  90)  it 
was  held  that  the  cases  in  which  collaterals  are  not  within  the  consideration  of  marriage 
proceed  on  the  ground,  that  the  wife  cannot  stipulate  on  the  part  of  the  relations  of  the 
husband ;  but  limitations  to  collaterals  are  supported,  if  there  be  anyone  who  purchases 
on  [407]  their  behalf.     Pulvertoft  v.  Fulvertoft  ( 1 8  Vesey,  92)  is  to  the  same  effect.     Here 
the  illegitimate  son  was  within  the  contract  of  the  parties,  and  for  that  contract  there 
was  a  good  consideration.     The  wife  may  be  considered  as  having  purchased  out  of 

(a)  Referring  to  Burrell's  case,  6  Rep.  72;  Gooch's  case,  5  Rep.  60,  and  Standen 
v.  Bullock,  Moor.  605,  615;  Bridgm.  23. 

{h)  Citing  Goodright  v.  Moses,  2  W.  Bl.  1019 ;  Evelpi  v.  Templar,  2  Bro.  C.  C.  148 ; 
Doe  d.  Otley  v.  Manniny,  9  East,  59 ;  Cormick  v.  Trapaud,  6  Dow.  60. 
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the  possible  future  right  of  her  husband  to  a  tenancy  by  the  curtesy.  At  common 
law,  and  independently  of  the  statute  43  Eliz.  c.  2,  s.  7,  there  was  no  legal  obligation 
on  the  part  of  a  parent  to  maintain  a  legitimate  child.  [Watson,  B,  referred  to 
Urmsfon  v.  Newcomen  (4  A.  &  E.  899).]  By  the  18  Eliz.  c.  3,  s.  2,  the  mother  or 
reputed  father  of  a  bastard  may  be  charged  with  the  payment  of  money  weekly  for 
the  sustentation  of  such  child.  There  is  no  limit  in  that  Act  as  to  the  time  during 
which  the  mother  is  bound  to  maintain  the  child.  If  a  man  marries  a  woman  who 
has  an  illegitimate  child  he  is  liable  to  maintain  the  child  till  it  arrives  at  the  age  of 
sixteen  :  4  &  5  W.  4,  c.  76,  s.  57.  A  mother  is  under  a  permanent  natural  obligation 
to  maintain  the  child  to  which  she  has  given  birth.  That  obligation  is  recognised  and 
acted  upon  in  various  ways  by  the  law  of  England.  For  instance,  if  there  is  a  feoff- 
ment to  a  stranger,  the  use  results  to  the  feoffor,  but  if  a  parent  purchases  in  the  name 
of  a  child,  though  illegitimate,  it  will  not  be  deemed  a  resulting  trust  in  the  father, 
but  a  provision  for  the  child:  Sugden's  Vend,  and  Pur.,  p.  578,  13th  ed. ;  Fearne's 
Posthumous  Works,  p.  327 ;  2  Fonblanque  on  Equity,  124.  In  4  Cruise's  Digest,  120, 
and  Gilbert  on  Uses,  206,  it  is  said,  that  the  declaration  of  a  use  to  an  illegitimate 
daughter  is  a  sufficient  declaration  of  a  use  upon  a  fine.  If  the  use  be  declared  to  a 
stranger,  the  declaration  would  be  invalid,  and  the  use  would  result  to  the  grantor. 
[Martin,  B.  It  appears  from  the  passage  cited  that  there  is  no  consideration  as 
between  a  parent  and  an  illegitimate  child,  though  there  would  be  as  between 
him  and  his  legi-[408]-timate  issue.  In  Gilbert  on  Uses,  48,  it  is  said  "  a  covenant 
to  stand  seized  to  the  use  of  a  bastard  in  consideration  of  natural  love  is  not  good. "(a) 
An  illegitimate  child  cannot  be  regarded  as  a  stranger ;  a  marriage  within  the  pro- 
hibited degrees  is  equally  illegal  whether  the  party  is  legitimate  or  a  bastard :  Hains 
v.  Jeffell  (I  Ld.  Raym.  68).  The  mother  has  a  legal  right  to  the  custody  of  her 
bastard  child,  on  the  ground  that  it  is  her  child,  and  she  can  enforce  her  right  by 
habeas  corpus.  In  some  instances  the  Court  will  even  notice  the  relation  of  the 
putative  father,  as  in  Rex  v.  Comfort  (1  Bott,  P.  L.  pi.  513;  S.  C.  2  Stra.  1162),  where 
the  Court  granted  a  criminal  information,  under  the  4  &  5  W.  &  M.  c.  8,  against  the 
defendants  for  taking  away  a  natural  daughter  under  the  age  of  sixteen  from  the 
custody  of  her  putative  father,  as  having  the  care  of  her. 

Mellor,  Field  and  Brewer,  in  support  of  the  rule.  As  to  the  first  point,  there  was 
no  evidence  of  the  seisin  of  Mary  Dickenson.  It  is  always  necessary  to  shew  that  a 
person  who  purports  to  convey  property  was,  at  the  time  of  the  execution  of  the  deed 
of  gift  or  conveyance,  seised  of  the  estate  which  he  professes  to  convey.  Here  the 
only  evidence  was,  that  about  six  months  after  the  date  of  the  settlement,  the  husband 
and  wife  let  the  property  to  Taylor.  It  cannot  be  presumed  that  at  any  previous 
time  the  possession  had  been  as  it  was  at  that  particular  date.  [Martin,  B.  We 
think  that  the  evidence  of  seisin  was  sufficient.]  As  to  the  second  point,  it  is  not 
contended  that  this  limitation  would  be  void  except  as  against  a  purchaser  for  valu- 
able consideration.  There  is  a  distinction  between  cases  where  the  subsequent 
purchase  is  in  consideration  of  marriage,  and  where  it  is  for  money  or  valuable  con- 
sideration. In  the  present  [409]  case,  after  the  settlement  there  was  a  mortgage  of 
the  same  property  ;  and  the  decisions  proceed  on  the  principle  that  in  such  a  trans- 
action fraud  in  the  settlement  must  be  implied.  That  doctrine  is  stated  in  Roberts 
on  Fraudulent  Conveyances,  section  4,  and  is  adopted  by  Lord  St.  Leonards.  Cases 
where  limitations  to  collaterals  in  a  marriage  settlement  have  been  upheld  against 
creditors  do  not  touch  this  question.  The  observations  of  Lord  Hardwicke  in  Osgood 
V.  Strode  (2  P.  Wms.  245,  255),  and  Lord  Hale  in  Jenkins  v.  Kemishe  (Hardres,  395; 
1  Lev.  150,  237),  only  imply  that  such  limitations  would  be  good  as  against  creditors. 
In  Osgood  v.  Strode  (2  P.  Wms.  245,  255),  and  Hoe  d.  Hammerton  v,  Milton  (2  W^ils.  356), 
there  were  contracts  and  considerations,  apart  from  the  mere  consideration  of  marriage, 
to  support  the  limitations  to  collaterals,  which,  but  for  such  contracts,  would  not  have 
been  good.  As  to  Clayton  v.  Lord  K^ilion  (6  M.  &  Sel.  67,  n. ;  3  Madd.  302,  note).  Lord 
St.  Leonards  (Sugden's  Vend.  &  Pur.  p.  589,  note  (1),  13th  ed.)  observes  that  the  settle- 
ment in  that  case  was  valid,  because,  in  order  to  support  the  limitation  to  the  daughters 
of  the  first  marriage,  it  was  necessary  to  support  the  remainders  to  the  sons  of  the 
second  marriage.     Johnson  v.  Legard  (6  M.  &Sel.  60.     See  S.  C.  Turn.  &  Russ.  281)  is 

(a)  See,  further,  ib.  256,  278 ;  2  Roll.  785,  Framptm  v.  Gerrard,  pi.  4.  lb.  795,  Sir 
James  Ferrott's  case,  pi.  8. 
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an  express  authority  that  a  marriage  consideration  will  not  extend  to  limitations  in 
the  settlement  to  the  brothers  of  the  settlor,  so  as  to  render  such  limitations  valid  as 
against  a  subsequent  bona  fide  purchaser,  though  with  notice.  A  gift  is  voluntary  if 
it  is  not  supported  by  a  consideration  moving  from  the  grantee.  Here  the  property 
belonged  to  the  wife :  the  consideration,  viz.  marriage,  moved  from  the  husband.  The 
wife  must  have  bargained  with  herself  [Martin,  B.  Why  should  we  a.ssume  that  the 
husband  did  not  bargain  [410]  that  the  illegitimate  son  should  be  provided  for  ]]  In 
Cotterell  v.  Homer  (13  Sim  506),  by  marriage  settlement  the  property  of  the  wife  was 
limited,  in  default  of  children,  to  trustees  in  trust  to  sell  and  divide  the  proceeds 
amongst  the  brothers  and  sisters  of  the  wife ;  and  it  was  held  that  the  limitation  was 
void  against  a  subsequent  purchaser  for  value  from  the  husband  and  wife.  In  Sutton 
V.  Chetwynd  (3  Meriv.  249)  it  was  held  that  a  covenant  in  marriage  articles  in  favour 
of  a  stranger  is  void  as  against  a  subsequent  purchaser.  In  Staplehill  v.  Bulli/  (Prec. 
Ch.  224)  it  was  held,  that  a  limitation  by  his  father  to  a  second  son  in  remainder  in 
tail,  on  a  settlement  made  on  the  marriage  of  the  eldest  son  will  not  make  the  second 
son  a  purchaser  for  value.  To  the  same  effect  are  the  cases  referred  to  in  2  Roll.  Ab. 
784,  and  Loi'd  Paget's  case  (5  Rep.  76  b.).  Newstead  v.  Searles  (I  Atk.  265)  is  the  only 
authority  in  favour  of  the  position  that  a  limitation  in  a  marriage  settlement  of  the 
wife's  property,  to  her  legitimate  child  by  a  former  husband,  will  make  such  child  a 
purchaser  for  valuable  consideration.  That  case  however  may  be  supported  on 
technical  grounds.  It  was  decided,  before  the  doctrine  was  fully  established,  that 
there  is  no  distinction  between  a  subsequent  purchase  with  or  without  notice.  It  has 
always  been  considered  as  turning  on  its  own  peculiar  circumstances.  It  was  a  settle- 
ment made  on  the  marriage  of  a  widow  who,  by  her  prior  marriage,  had  two  children 
for  whom  no  provision  had  been  made.  The  limitations  were, — if  no  children  by  the 
second  marriage,  then  to  the  children  of  the  first  marriage  in  equal  moieties,  provided 
that,  if  there  were  any  children  of  the  second  marriage,  such  children  were  to  have 
equal  shares  with  the  children  of  the  first  marriage.  Thus  a  class  of  persons  was 
[411]  created  to  whom  the  property  was  limited  in  such  a  manner  that,  if  the  limita- 
tion to  the  class  was  disturbed,  the  limitation  to  the  children  of  the  second  marriage 
would  be  destroyed.  As  a  feme  sole  Mary  Dickenson  could  not  have  effectually  made 
such  a  disposition  as  that  in  the  present  case,  to  defeat  a  subsequent  purchaser  for 
valuable  consideration.  But  whether  the  remainder  to  a  lawful  child  of  the  wife  by 
the  first  husband  would  have  been  good  or  not,  the  limitation  to  the  plaintiff  who  is  a 
bastard,  is  void.  A  bastard  is  "nuUius  filius."  "Qui  ex  damnato  coitu  nascuntur 
inter  liberos  non  computantur."  A  covenant  to  stand  seised  does  not  raise  a  use  in 
favour  of  an  illegitimate  child  :  4  Cruise,  Dig.  tit.  32  D.  c.  10,  ss.  18,  25.  Equity  will 
not  supply  the  want  of  a  surrender  in  favour  of  an  illegitimate  child  :  Fmsaker  v. 
liobimon  (Prec.  Ch.  475).  The  statute  which  makes  a  husband  liable  to  support  the 
illegitimate  children  of  his  wife  (4  &  5  Wm.  4,  c.  76,  ss.  57),  was  not  passed  till  four 
years  after  the  date  of  the  settlement  in  question. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  The  question  in  this  case  is  whether  a  limitation  conUuned  in  a 
marriage  settlement,  dated  the  17th  of  May,  1830,  to  the  plaintiff,  William  Thomas 
Dickenson,  is  void  as  against  a  subsequent  mortgagee,  by  the  statute  27  Eliz.  c.  4. 
The  facts  are  these.  A  widow  named  Mary  Dickenson  was  owner  in  fee  simple  of  the 
property  sought  to  be  recovered.  She  had  been  married  to  a  former  husband,  but  an  only 
child  (the  plaintiff)  was  born  before  the  marriage.  In  May,  1830,  she  married  a  second 
time  a  person  called  Doncaster,  and  previous  to  [412]  the  marriage,  a  settlement  was 
executed  under  which  the  plaintiff  claims.  The  settlement  was  by  indenture  between 
Mary  Dickenson,  widow,  of  the  first  part ;  William  Doncaster,  the  proposed  husband,  of 
the  second  part,  and  trustees,  of  the  third  part ;  and  after  reciting  that  Mary  Dickenson 
was  seized  in  fee  of  a  messuage,  &c.,  with  the  usual  power  to  appoint,  and  that  a 
marriage  had  been  agreed  on,  and  was  shortly  intended  to  be  solemnized  between  her 
and  the  said  William  Doncaster,  and  that  upon  the  treaty  of  the  said  intended 
marriage  it  was  agreed  that  the  said  messuage,  &c.,  should  be  appointed,  released  and 
conveyed  as  thereinafter  mentioned ;  the  settlement  proceeded,  in  the  usual  way,  to 
limit  the  property  to  her  use,  until  the  solemnization  of  the  marriage,  and  afterwards 
to  the  use  of  trustees  during  her  life  upon  trust  for  her  separate  use,  with  remainder 
to  the  use  of  the  intended  husband  for  his  life,  remainder  to  the  use  of  the  plaintiff 
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(describing  him  as  her  son  by  her  late  husband  begotten)  his  heirs  and  assigns  for 
ever.  The  marriage  took  place.  She  and  her  husband  afterwards,  in  November, 
1836,  joined  in  a  mortgage  of  the  property  to  one  Henry  Johnston,  under  whom  the 
defendant  claims ;  the  husband  and  wife  are  both  dead,  and  the  plaintiff  has  brought 
his  action  of  ejectment,  claiming  title  under  the  limitation  to  him  in  the  marriage 
settlement.     The  defendant  relied  upon  the  statute  27  Eliz.  c.  4. 

For  a  very  long  series  of  years,  a  construction  has  been  put  upon  this  statute  by 
the  Courts  of  law  and  equity,  and  it  is  much  too  late  now  to  question  whether  the 
language  of  the  statute  justifies  it.  We  are  bound  by  the  decided  cases  which  are 
found  in  the  note  to  Twj/ve's  case,  1  Smith's  Leading  Cases,  p.  1.  The  case  of  Neicstead 
V.  Searles  (1  Atk.  265)  is  a  direct  authority,  that  a  settlement  by  a  widow,  about  [413] 
to  marry,  upon  her  children  by  a  former  marriage,  is  good  against  a  subsequent  mort- 
gagee ;  and  this  case  is  referred  to  in  Lord  St.  Leonards'  book  upon  Vendors  (vol.  3, 
p.  288,  10th  ed.)  as  a  valid  existing  authority.  Lord  Hardwicke  says,  if  he  were  to 
lay  it  down  as  a  rule  that  such  articles  as  those  in  that  case  were  not  binding,  it  would 
become  impossible  for  a  widow,  on  her  second  marriage,  to  make  any  certain  provision 
for  the  issue  of  a  former  marriage  ;  that  the  second  husband  might  contrive  to  defeat 
the  provision  made  for  their  children ;  and  he  states,  in  the  most  distinct  terms,  that 
an  agreement  for  such  provision  ought  not  to  be  considered  voluntary,  or  prohibited 
by  the  statute  of  Elizabeth.  It  is  therefore  clear  that  he  considered  that  the  provision 
for  such  children  might  be  considered  involved  in  the  consideration  of  marriage. 

In  the  case  of  Mortimore  v.  Wright  (6  M.  &  W.  482)  it  was  decided  that  there  is 
no  common  law  liability  upon  a  parent  to  provide  even  for  a  legitimate  child.  An 
illegitimate  child  cannot  inherit,  and  in  law  is,  in  the  same  position  as  an  adopted 
child ;  but  there  is  no  reason  to  suppose  that  the  love  and  aHection  which  a  mother 
bears  to  a  child  born  before  marriage,  is  less  tender  than  to  one  born  after.  Indeed, 
it  is  possible,  that  a  consciousness  of  wrong  she  may  suppose  herself  to  have  committed 
towards  it  may  add  strength  to  her  sense  of  natural  and  moral  duty.  As  to  the 
propriety  of  a  mother  possessed  of  property  and  about  to  marry  making  a  provision 
for  her  illegitimate  child,  no  doubt  can  exist.  Her  doing  so  is  in  accordance  with  the 
natural  feelings  of  mankind  and  would  be  approved  by  all ;  her  omitting  to  do  so 
would  be  condemned  as  the  conduct  of  a  heartless  woman  devoid  of  natural  affection 
towards  a  child  peculiarly  entitled  to  her  kindness  and  consideration.  In  the  settle- 
ment it  is  re-[414]-cited  that  it  was  agreed  upon  the  treaty  of  the  marriage  that  the 
property  should  be  settled  as  therein  contained.  It  is  not  stated  by  whom,  on  this 
agreement,  it  was  proposed  that  the  remainder  should  be  limited  to  the  plaintiff.  It 
may  have  been  that  Doncaster,  the  intended  husband,  took  a  strong  interest  in  the 
welfare  of  this  child,  who  was  then  very  young.  It  may  have  been  that  he  believed 
in  the  existence  of  a  moral  obligation  upon  the  part  of  his  intended  wife  to  provide 
for  it,  and  that  he  insisted  upon  the  provision  as  a  condition  of  his  marrying  her.  An 
honest  and  upright  man  under  such  circumstances  might  well  have  done  so.  For 
aught  we  know,  he  may  have  refused  to  marry  her  at  all  unless  this  provision  was 
made,  and  it  seems  impossible  for  us  to  say  conclusively,  as  a  matter  of  law,  that  this 
limitation  could  not  be  involved  in  the  consideration  of  the  marriage :  see  Kekewich 
V.  Manning  (1  De  Gex,  M'N.  &  G.  176). 

A  case  of  Johnston  v.  Legard  (6  M.  &  Sel.  60)  was  much  pressed  upon  us.  A 
limitation  in  a  marriage  settlement  to  the  use  of  the  brothers  of  the  settlor  was  there 
held  void  as  against  a  subsequent  purchaser  with  notice.  On  the  other  hand,  in  the 
case  of  Clayton'y.  The  Earl  of  Wilton  (6  M.  &  Sel.  67,  note),  a'Jimitation  in  a  marriage 
settlement  to  the  children  of  a  possible  second  marriage  was  held  good  under  the  same 
circumstances. 

It  may  be  difficult  to  see  how  the  children  of  another  marriage,  to  take  place  after 
the  death  of  the  wife  of  the  present  intended  marriage,  are  more  within  the  considera- 
tion of  marriage  than  the  living  brothers  of  the  husband  ;  but  the  truth  is  that,  when 
Courts  of  law  or  equity  once  depart  from  the  plain  and  obvious  construction  of  an  act 
of  parliament,  there  is  nothing  to  guide  or  direct  them,  and  it  is  not  surprising  that 
inconsistencies  are  to  be  found  in  their  decisions. 

[415]  We  have  not  been  referred  to  any  authority  bearing  directly  upon  the 
matter  in  question,  and  we  cannot  say  that,  upon  the  evidence  at  the  trial,  we  are 
bound  absolutely  and  conclusively,  and  as  mere  matter  of  law,  to  decide  that  the 
limitation  in  question  is  void  against  the  plaintiff. 
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We  would  act  upon  any  decided  case,  but  we  do  not  feel  inclined  to  put  a  construc- 
tion upon  this  statute  which  its  words  do  not  authorize,  beyond  what  the  Courts  of 
law  and  equity  have  already  laid  down.     The  rule  will  therefore  be  discharged. 

Rule  discharged. 


Morgan,  Appellant  Edwards,  Respmvient.  Feb.  11,  I860.— By  the  20  &  21  Vict, 
c.  43,  s.  2,  which  empowers  justices  to  state  a  case  for  the  opinion  of  the  superior 
Courts,  it  is  enacted,  that  the  appellant  "  shall  within  three  days  after  receiving 
such  case  transmit  the  same  to  the  Court  named  in  his  application,  first  giving  notice 
in  writing  of  such  appeal,  with  a  copy  of  the  case  so  stated  and  signed,  to  the 
other  party."  Held,  that  the  transmitting  the  case  to  the  Court,  and  the  giving 
notice  with  a  copy  of  the  case  to  the  respondent  within  the  time  named,  are 
conditions  precedent  to  the  right  of  the  appellant  to  have  the  case  heard ;  and 
that  an  objection  arising  from  the  omission  to  do  so  cannot  be  waived. — Quare, 
whether  it  might  not  be  sufficient,  if  the  appellant  had  done  all  in  his  power  to 
comply  with  the  statute,  though  he  might  have  failed  to  give  such  notice  and  a 
copy  of  the  case  to  the  respondent  within  the  proper  time,  if  such  failure  arose 
from  the  respondent  keeping  out  of  the  way. 

[S.  C.  29  L.  J.  M.  C.108  ;  6  Jur.  (N.  S.)  379.  Distinguished,  Meyer  v.  Harding,  1867, 
L.  R.  2  Q.  B.  410;  Park  Gate  Irm  Company  v.  Coates,  1870,  L.  R.  5  C.  P.  637. 
Adopted,  Lockhart  v.  St.  Album  Corporation,  1888,  21  Q.  B.  D.  189;  Reg.  v.  ff^aterford 
Justices,  [1901]  2  Ir.  R.  560.  Referred  to,  Dickson  and  Company  v.  Mayes,  [1910] 
1  K.  B.  455.     Discussed,  Wills  v.  McSherry,  [1913]  1  K.  B.  23.] 

Welsby  had  obtained  a  rule  to  shew  cause  why  the  appeal  herein  should  not  be  struck 
out  of  the  special  paper  at  the  costs  of  the  appellant,  and  why  in  the  meantime  proceed- 
ings should  not  be  stayed. 

It  was  an  appeal,  under  the  20  &  2 1  Vict  c.  43,  from  the  determination  of  three 
justices  of  the  peace  for  the  county  of  Brecon  upon  an  information  to  try  the  question 
whether  the  selling  of  corn  otherwise  than  at  a  certain  place  within  the  market  of 
Brecon  was  unlawful.  It  appeared  from  the  affidavits  on  which  the  motion  was 
founded  that  the  case  was  heard  and  the  complaint  dismissed  at  a  pett}'  [416]  sessions 
holden  on  the  30th  of  May,  1859.  The  appellant  being  dissatisfied  with  the  deter- 
mination of  the  justices,  applied  to  them  to  state  and  sign  a  case  for  the  opinion  of  this 
Court,  which  they  did  on  the  17th  of  June  ;  and  the  case  so  signed  was  handed  to  the 
appellant's  attorney  on  the  23d  of  June.  The  case  was  lodged  with  the  clerk  of  the 
rules  of  this  Court  on  the  5th  of  November.  No  notice  in  writing  of  the  appeal  was 
served  on  the  respondent  before  the  9th  of  November,  and  no  copy  of  the  case  was 
served  on  the  respondent,  as  required  by  the  20  (fe  21  Vict.  c.  43,  s.  2. 

Phipson  shewed  cause  on  affidavits  stating  that,  on  the  9th  of  November,  the 
London  agent  of  the  appellant's  attorney  delivered  to  the  London  agent  of  the  respon- 
dent's attorney,  a  copy  of  the  case,  with  notice  that  it  was  set  down  for  argument  on 
the  14th  of  November,  when  be  stated  that  he  had  heard  from  the  respondent  that  he 
should  not  be  prepared  to  argue  the  case  on  the  14th,  and  it  was  then  arranged  that 
it  should  be  set  down  for  the  21st,  which  was  accordingly  done:  that  he  understood 
that  any  technical  objection  on  the  ground  of  delay  was  waived,  and  accordingly 
delivered  copies  of  the  case  to  the  Judges  and  brief  to  counsel,  which  he  would  not 
otherwise  have  done.  The  appellant's  attorney  deposed  that  when  the  case  was 
delivered  to  him,  having  some  doubt  whether  it  was  correctly  stated,  he  communicated 
with  the  respondent,  who  said  he  would  agree  to  such  alteration  and  amendment  as 
the  justices  should  see  fit,  and  proposed  that  the  parties  should  again  go  before  them 
at  a  future  petty  session.  There  was  no  petty  session  within  three  days  of  the  23rd 
of  June.  The  clerk  to  the  justices  objected  to  the  proposed  course  of  proceeding, 
[417]  alleging  that  the  alteration  could  not  be  made  without  a  fresh  summons  and 
fresh  hearing.  At  an  interview  with  the  respondent,  more  than  six  days  after  the 
23rd  of  June,  he  said  that  the  appellant  could  either  proceed  with  the  case  as  stated, 
or  take  fresh  proceedings.  On  the  service  of  the  notice  on  the  9th  of  November  the 
respondent  said  he  was  glad  to  receive  such  notice ;  he  thought  the  appeal  had  been 
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abandoned.  He  argued  (a)  that  the  objection  arising  from  the  omission  to  transmit 
a  copy  of  the  case  to  the  Court,  and  serve  a  copy  with  notice  in  writing  of  the  appeal 
on  the  respondent  within  three  days,  as  required  by  the  2nd  section,  had  been  waived. 
[Pollock,  C.  B.     If  the  objection  can  be  waived,  it  has  been  waived  here.] 

Welsby,  in  support  of  the  rule,  argued,  first,  that  it  was  not  shewn  that  the 
respondent  knew  of  the  omission  to  transmit  the  case  to  the  Court ;  secondly,  that 
the  objection  could  not  be  waived.  In  Woodhouse,  App.,  Woods,  Resp.  (29  L.  J. 
M.  C.  149)  the  Court  of  Queen's  Bench  held  that,  under  the  20  &  21  Vict.  c.  43,  s.  2, 
it  is  essential,  to  give  jurisdiction  to  the  Court,  that  the  appellant  should  serve  the 
respondent  with  notice  in  writing  of  the  appeal,  with  a  copy  of  the  case,  within  three 
days  after  receiving  it.  Peacock,  Ap'p.,  the  Queen,  Resp.  (4  C.  B.  N.  S.  264),  is  an 
authority  to  the  same  effect. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B.  This  was  a  rule  to  strike  out  a  case,  stated  under  the  20  &  21 
Vict.  c.  43,  on  the  ground  that  the  case  had  not  been  transmitted  to  this  Court  by 
the  [418]  appellant  nor  sent  to  the  respondent  within  three  days  of  his  receiving  it, 
pursuant  to  sect.  2.  Mr.  Phipson  shewed  cause,  and  admitted  the  fact  as  stated,  but 
urging  that  that  which  had  taken  place  between  the  parties  after  the  case  had  been 
stated  and  sent  operated  as  a  waiver  of  the  objection.  Mr.  Welsby,  for  the  respondent, 
contended  that  the  objection  could  not  be  waived,  as  it  went  to  the  jurisdiction.  He 
cited  Peacock  v.  The  Queen  (4  C.  B.  N.  S.  264),  and  also  referred  to  a  case  of  Wood- 
house  V.  IVoods  (since  reported,  29  L.  J.  M.  C.  149),  in  which  latter  case  he  stated 
that  the  Court  of  Queen's  Bench  had,  in  last  Michaelmas  Term,  arrived  at  a  similar 
decision.  We  have  consulted  the  Judges  who  decided  Woodhouse  v.  Woods  (my 
brothers  Crompton,  Hill,  and  Blackburn),  and  we  find  that  that  case  is  precisely 
in  point. 

The  decision  being  one  from  which  no  appeal  would  lie,  we  should  not  feel  ourselves 
so  strictly  bound  by  it  as  if  it  were  open  to  appeal.  Still  we  should  not  differ  from 
it  except  on  strong  and  cogent  grounds.  We  have  therefore  felt  it  necessary  to 
investigate  the  question  for  ourselves.  And,  looking  at  the  words  of  the  statute,  we 
agree  entirely  in  the  opinion  which  the  Court  of  Queen's  Bench  has  pronounced. 
That  Court  in  its  determination  followed  the  decision  of  the  Court  of  Common  Pleas 
in  Peacock,  App.,  the  Queen,  Resp.,  and  therefore  the  decision  of  this  Court  is  in  con- 
formity with  the  opinion  of  both  the  other  Courts  upon  the  question.  The  statute  is 
one  of  great  importance,  and  it  is  desirable  that  as  far  as  possible  there  should  be  one 
settled  rule  of  practice  on  the  subject.  It  may  in  some  particular  cases  give  rise  to 
hardship  that  the  time  prescribed  by  the  statute  should  be  considered  so  material, 
but  it  is  better  that  a  general  rule  should  be  adopted  than  to  enter  upon  an  inquiry 
in  every  particular  case  into  the  [419]  circumstances  of  waiver  relied  upon.  We 
guard  ourselves,  however,  as  the  Court  of  Queen's  Bench  did,  to  this  extent,  that 
when  an  appellant  may  have  done  all  that  he  could  do  in  order  to  comply  with  the 
statute,  as,  for  instance,  supposing  personal  service  on  the  defendant  to  be  necessary 
and  made  impracticable  by  his  keeping  out  of  the  way,  there  might  be  ground  for 
considering  whether  a  party  might  not  be  allowed  to  enter  his  case,  though  the  statute 
may  not  have  been  strictly  complied  with.  There  is  no  suggestion  here  that  any 
attempt  was  made  to  comply  with  the  statute,  the  appellant  having  acted  rather  under 
an  impression  that  its  requisitions  would  not  be  strictly  enforced.  That,  however, 
cannot  influence  our  judgment,  which  is  that  the  rule  must  be  absolute  to  strike  out 
the  case. 

Rule  absolute. 


Walker  and  Another  v.  Hill.  Feb.  15,  I860.— H.,  who  was  agent  for  the 
plaintiffs,  being  desirous  of  retiring,  the  defendant  applied  for  the  agency.  H. 
was  indebted  to  the  plaintiffs,  and  also  claimed  a  commission  for  introducing 
customers.  It  was  agreed  that  the  plaintiffs  should  allow  H.  521.  on  that  account, 
and  that  the  defendant  on  taking  the  agency  should  allow  the  plaintiffs  to  retain 
six  months  salary,  which  amounted  to  521.     In  an  action  by  the  plaintiffs  for 

(a)  Jan.  28.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Channell,  B. 
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money  received  by  the  defendant  as  such  agent,  to  which  the  defendant  pleaded 
a  set-off  for  six  months  salary  :  Held,  that  this  was  not  an  undertaking  to  answer 
for  debt  of  another  within  the  4th  section  of  the  Statute  of  Frauds. 

Action  for  money  had  and  received.     Pleas  :  never  indebted  and  set-off. 

At  the  trial,  before  Channell,  B.,  at  the  Middlesex  sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared  : — The  plaintiffs  were  brewers,  and  from  the  year 
1857  to  1859,  one  Hulls,  the  uncle  of  the  defendant,  had  been  in  their  employment 
as  agent  at  a  salary  of  21.  a  week.  Hulls  kept  a  public  house,  and  was  indebted  to 
the  plain-[420]-tiffs  in  1801.  for  beer  supplied  to  him.  In  the  beginning  of  the  year 
1859,  Hulls  being  desirous  of  giving  up  his  agency,  the  defendant  applied  to  the 
plaintiffs  for  it.  Some  discussion  took  place  as  to  the  terms.  Hulls  having  made  a 
claim  for  commission  on  introducing  customers  to  the  plaintiffs.  It  was  finally  agreed 
between  the  plaintiffs,  the  defendant  and  Hulls  that  the  plaintiffs  should  allow  him 
521.  on  that  account,  and  that  the  defendant,  on  taking  the  agency,  should  allow  the 
plaintiffs  to  retain  six  months  salary,  being  the  amount  they  proposed  to  allow  Hulls. 
This  action  was  brought  to  recover  a  sum  of  money  received  by  the  defendant,  as 
such  agent,  from  a  customer  of  the  plaintiffs,  and  the  defendant  claimed,  under  the 
plea  of  set-off,  six  months  salary.  It  was  objected,  on  the  part  of  the  defendant,  that 
this  was  an  agreement  to  pay  the  debt  of  another,  within  the  4th  section  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  .3),  and  ought  to  be  in  writing. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  at  the  time  of  the  defendant's 
employment,  there  was  an  agreement  between  the  plaintiffs  and  defendant  that  for 
the  first  six  months  the  defendant  should  render  his  services  without  any  salary,  or 
whether  the  agreement  was  that,  in  consideration  that  the  plaintiffs  would  allow  Hulls 
the  521.,  the  defendant's  salary  for  the  first  six  months  should  be  withheld  by  them. 
The  jury  found  that  the  defendant  did  not  agree  to  serve  without  salary,  but  that 
the  salary  for  six  months  should  be  retained  in  consideration  of  the  plaintiffs  allowing 
Hulls  the  521.  A  verdict  was  thereupon  entered  for  the  plaintiffs  for  251.  8s.,  leave 
being  reserved  to  the  defendant  to  enter  the  verdict  for  him,  if  the  Court  should  be 
of  opinion  that  the  agreement  to  reserve  the  six  months  salary  was  required  by  the 
Statute  of  Frauds  to  be  in  writing. 

[421]  Knowles,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly ;  against  which 

Karslake  now  shewed  cause.  There  was  good  consideration  for  the  defendant's 
agreement  to  allow  the  plaintiffs  to  retain  the  six  months  salary,  because  at  the  time 
the  agreement  was  entered  into  the  defendant  had  not  obtained  the  agency.  The 
agreement  was  not  an  undertaking  to  answer  for  the  debt,  default  or  miscarriage  of 
another,  within  the  4th  section  of  the  Statute  of  Frauds.  There  was  no  debt  which 
Hulls  could  claim,  but  this  was  only  a  gratuity  which,  under  the  circumstances,  the 
plaintiffs  were  willing  to  allow  him.  The  case  might  have  been  different  if  Hulls  had 
a  legal  demand  on  the  plaintiffs.  If  the  plaintiffs  had  said  to  the  defendant,  "  We  wish 
to  make  your  uncle  a  present  of  521. ;  we  cannot  do  it  out  of  our  own  pockets,  but  if 
you  will  allow  us  to  retain  it  out  of  your  salary  we  will  give  it  to  him,"  there  could 
have  been  no  question.  This  case  is,  in  effect,  the  same :  it  is  immaterial  that  the 
money,  which  was  a  gratuity  to  Hulls,  discharged  so  much  of  his  debt  to  the  plaintiffs. 

C.  H.  Hopwood,  in  support  of  the  rule.  The  agreement  is  one  which  is  required 
by  the  Statute  of  Frauds  to  be  in  writing.  The  plaintiffs  say,  "  If  you  will  enter  our 
service  and  allow  us  to  retain  twenty-six  weeks  salary  we  will  give  Hulls  521.,  whereby 
so  much  will  be  wiped  off  the  debt  due  from  him  to  us."  The  defendant,  by  assenting 
to  that,  undertakes  to  answer  for  so  much  of  the  debt  of  Hulls.  It  is  an  agreement  to 
give  the  value  of  service  for  a  certain  time,  to  be  applied  in  reduction  of  a  debt  due 
from  a  third  person  to  the  plaintiffs. 

Pollock,  C.  B.  The  question  is,  whether  an  agreement  [422]  of  this  kind  is 
required  by  the  Statute  of  Frauds  to  be  in  writing,  and  I  am  of  opinion  that  it  is  not. 
If  a  person  agrees  that  whatever  shall  hereafter  become  due  to  him  shall  be  disposed 
of  in  a  particular  way,  such  an  agreement  need  not  be  in  writing.  It  is  true  that,  if 
a  person  agrees  to  serve  another  for  nothing,  the  latter  cannot  compel  the  former  to 
serve,  because  the  agreement  is  without  consideration  ;  but  if  he. does  serve  he  cannot 
claim  any  compensation  in  respect  of  the  service  which  he  agreed  to  do  for  nothing. 
He  could  not  say  at  first  "I  will  serve  for  nothing,"  and  afterwards  "I  will  have  a 
salary."     If  a  person  has  done  work  without  consideration,  it  is  a  good  answer  to  any 
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claim  in  respect  of  it  that  he  agreed  to  do  so ;  but  if  he  merely  agrees  to  do  something 
without  consideration,  that  agreement  is  void.  So,  if  a  person  says  to  another,  "  I 
will  give  you  201.,"  the  latter  could  not  compel  payment  of  it  because  there  is  no 
consideration  for  the  promise ;  but  if  the  money  were  actually  given  it  could  not  be 
recovered  back.  Such  being  the  true  principle,  it  follows  that  if  a  person  may, 
without  writing,  agree  to  serve  for  nothing,  so  that  when  the  work  is  done  he  cannot 
enforce  payment,  it  cannot  be  that  an  agreement  in  writing  is  required  that  the  money 
shall  be  applied  in  a  particular  way,  as,  for  instance,  giving  it  to  an  hospital  or  the" 
poor  of  a  parish.  I  therefore  think  that  no  writing  was  requisite  in  this  case,  and  the 
rule  ought  to  be  discharged. 

Channell,  p.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
case  is  the  same  as  if  the  defendant  was  suing  the  plaintiff  for  services  rendered.  If  a 
person  enters  into  the  service  of  another,  and  there  is  nothing  to  explain  the  terms  of 
the  employment,  the  former  is  entitled  to  be  paid  the  worth  of  his  service.  This  fact 
should  be  borne  in  mind,  that  there  was  but  one  agreement  between  [423]  the  parties. 
At  the  time  the  plaintiffs  agreed  to  receive  the  defendant  into  their  service  the  defen- 
dant agreed  that  his  salary  for  twenty-six  weeks  should  not  be  paid  to  him,  but  be 
applied  by  the  plaintiffs  in  a  certain  way.  If,  indeed,  after  the  service  had  been 
performed  and  the  money  earned,  the  defendant  had  agreed  that  twenty-six  weeks 
salary  should  be  applied  by  the  plaintiffs  in  satisfaction  of  the  debt  due  from  Hulls  to 
them,  there  might  be  some  colour  for  contending  that  the  Statute  of  Frauds  applied  ; 
but  whatever  doubt  might  have  existed  in  that  case,  this  must  be  regarded  as  one 
entire  contract.  Upon  these  grounds  I  think  the  verdict  was  right,  and  the  rule  ought 
to  be  discharged. 

Rule  discharged. 

The  Cornwall  Great  Consolidated  Lead  and  Copper  Mining  Company 
(Limited)  v.  Bennett.  Feb.  ll,  1860. — By  the  articles  of  association  of  a 
Joint  Stock  Company,  incorporated  under  the  19  &  20  Vict.  c.  47,  it  was  thus 
provided : — Art.  8.  A  call  shall  be  deemed  to  be  made  at  the  time  when  the 
resolution  authorizing  such  call  was  passed.  Art.  10.  On  the  trial  of  any  action 
against  a  shareholder  to  recover  any  debt  due  for  any  call,  it  shall  be  sufficient  to 
prove  that  the  name  of  the  defendant  is  entered  in  the  register  of  shareholders  as 
a  holder  of  the  number  of  shares  in  respect  of  which  such  debt  accrued  :  that 
twenty-one  days'  notice  of  such  call  was  advertised  :  that  a  letter  notifying  the 
call  has  been  delivered  or  sent  to  the  defendant :  and  it  shall  not  be  necessary  to 
prove  the  appointment  of  the  directors  who  made  such  call;  nor  that  a  quorum 
of  directors  was  present,  nor  any  other  matter  whatsoever.  Art.  84.  The 
directors  shall  cause  minutes  to  be  made  in  books  provided  for  that  purpose  of 
all  resolutions  of  the  directors;  and  any  such  minutes,  if  signed  by  any  person 
purporting  to  be  the  chairman  of  any  meeting  of  directors,  shall  be  receivable 
in  evidence  without  further  proof.  In  an  action  for  calls :  Held :  First,  that, 
notwithstanding  the  language  of  Art.  10,  it  was  necessary  to  prove  the  making  of 
a  call. — Secondly.  That  minutes  not  signed  by  the  chairman  were  not  evidence  of 
the  call ;  and  that  the  minutes  of  a  subsequent  meeting,  confirming  the  acts  of  a 
prior  meeting,  were  not  evidence  of  what  took  place  at  such  prior  meeting. — Quaere, 
whether  a  call  can  be  made  except  by  a  resolution  put  into  writing.— A  register  of 
shareholders,  under  the  Joint  Stock  Companies  Act,  1856,  s.  16,  is  evidence  of  the 
ownership  of  a  share  though  not  authenticated  by  the  seal  of  the  Company. 

[S.  C.  29  L.  J.  Ex.  157  ;  6  Jur.  (N.  S.)  539.] 

Debt  for  calls.     Plea  :  never  indebted. 

At  the  trial,  before  Blackburn,  J.,  at  the  last  Essex  Summer  Assizes  it  appeared 
that  the  action,  which  was  commenced  on  the  8th  of  June,  1859,  was  brought  against 
the  defendant  as  a  shareholder  in  the  Company,  [424]  to  recover  the  amount  of  a  call 
on  50  shares  standing  in  his  name. 

The  Company  was  duly  registered  and  incorporated  under  the  19  &  20  Vict.  c.  47. 
The  articles  of  association  were  in  evidence ;  the  material  clauses  of  which  were  as 
follows : — 

"  Art.  6.  The  directors  may  from  time  to  time  make  such  calls  upon  the  share- 
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holders  in  respect  of  all  monies  unpaid  on  their  shares  as  they  shall  think  tit,  and  such 
calls  may  be  made  payable  by  instalments  or  otherwise  ;  and  each  shareholder  shall  pay 
the  amount  of  the  calls  so  made  as  and  when  called  for  by  the  directors,  and  by  such 
instalments,  and  at  such  times  and  places  as  they  shall  appoint,  &c. 

"  Art.  7.  Twenty-one  days'  notice  of  any  CiiU  shall  be  given  by  advertisement ; 
and  a  letter  under  the  hand  of  the  secretary,  notifying  that  such  call  has  been  made, 
shall,  as  soon  as  convenient  thereafter,  be  delivered  or  sent  to  every  shareholder  liable 
to  pay  the  same. 

"  Art,  8.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution 
authorizing  such  call  was  passed. 

"  Art.  9.  If,  before  or  on  the  day  appointed  for  payment,  any  shareholder  do  not 
pay  the  amount  of  any  call  to  which  he  is  liable,  then  such  shareholder  shall  pay 
interest  for  the  same,  &c.,  from  the  day  appointed  for  the  payment  thereof  to  the 
time  of  actual  payment. 

"  Art.  10.  On  the  trial  of  any  action  to  be  brought  by  the  company  against  any 
shareholder  to  recover  any  debt  due  for  any  call,  it  shall  be  sufficient  to  prove  that  the 
name  of  the  defendant  is  entered  in  the  register  of  shareholders  of  the  Company,  as  a 
holder  of  the  number  of  shares  in  respect  of  which  such  debt  accrued,  and  that  twenty- 
one  days'  notice  of  such  call  was  advertised  in  some  London  daily  newspaper ;  and  that 
such  letter  as  aforesaid,  notifying  [425]  the  said  call,  has  been  delivered  or  sent  to  the 
defendant ;  and  it  shall  not  be  necessary  to  prove  the  appointment  of  the  directors  who 
made  such  call,  nor  that  a  quorum  of  directors  was  present  at  the  meeting,  at  which 
such  call  was  made,  nor  any  other  matter  whatsoever." 

Art.  79.  The  board  of  directors  may  delegate  any  of  their  powers  to  committees,  &c. 
"  Art.  84.  The  directors  shall  cause  minutes  to  be  made  in  books  provided  for  the 
purpose  ...  of  all  resolutions  and  proceedings  of  meetings  of  the  Company,  and  of 
the  directors  and  committees  of  directors ;  and  any  such  minutes  as  aforesaid,  if  signed 
by  any  person  purporting  to  be  the  chairman  of  any  meeting  of  directors  or  committee 
of  directors,  shall  be  receivable  in  evidence  without  further  proof." 

The  register  of  shareholders  was  produced  and  the  defendant's  hajidwriting  thereto 
proved,  when  it  was  objected  by  the  defendant's  counsel,  that  the  register  of  share- 
holders was  not  admissible  in  evidence,  inasmuch  as  it  was  not  sealed  with  the  seal  of 
the  Company.  The  minute-book  of  the  Company  was  then  produced,  in  order  to 
prove  a  resolution  at  a  meeting  held  on  the  3rd  of  May,  1859,  making  the  call  of  ll. 
per  share.  The  minutes  of  this  meeting  were  not  signed  by  the  chairman  or  any 
other  person.  A  minute  in  the  same  book  of  a  meeting,  held  on  the  15th  of  June, 
confirming  the  proceedings  at  the  previous  meeting,  was  then  tendered  in  evidence. 
This  minute  was  duly  signed  by  the  chairman  present  at  that  meeting.  It  was 
objected  that  this  confirmation  of  the  acts  of  the  previous  meeting  could  only  take 
effect  from  its  date,  and  as  the  action  was  brought  on  the  8th  of  June,  such  last- 
mentioned  minute  was  not  receivable  in  evidence  to  sustain  the  action.  A  letter  from 
the  secretary  to  the  defendant  announcing  the  call  was  also  given  in  evidence. 

[426]  The  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiffs, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  grounds  that  the 
defendant  was  not  a  registered  shareholder ;  that  the  register  of  shares  did  not  bear 
the  seal  of  the  Company  ;  that  the  minute-book  containing  the  entry  of  the  resolution 
at  the  meeting  held  on  the  3rd  of  May,  1859,  for  making  the  call,  was  not  signed  by 
the  chairman  or  any  other  person ;  and  that  the  resolution  passed  at  the  meeting  held 
on  the  13th  of  June,  confirming  the  resolution  of  the  former  meeting,  could  only  take 
effect  from  its  date. 

Lush,  in  Michaelmas  Term  (Nov.  7),  moved  accordingly.  On  the  point  whether 
there  was  evidence  that  the  defendant  was  a  shareholder,  the  register  not  being 
authenticated  by  the  seal  of  the  Company,  he  submitted  that  though  the  Joint  Stock 
Companies  Act,  1856  (19  &  20  Vict.  c.  47,  s.  16),  does  not  expressly  require  such 
authentication,  differing  in  that  respect  from  the  Companies  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  16,  s.  9,  the  question  was  whether,  notwithstanding  that  difference, 
a  seal  was  not  necessary.  The  Court  intimated  a  contrary  opinion,  and  a  rule  was 
refused  on  that  point ;  but  a  rule  was  granted  on  the  grounds  that  the  resolution  for 
the  call  in  question  was  not  admissible,  and  that  there  was  no  legal  proof  of  a  call 
prior  to  the  commencement  of  the  action, 

Joseph  Brown  now  shewed  cause.     There  was  sufficient  evidence  that  the  call  was 
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made.  By  the  19  &  20  Vict.  c.  47,  s.  10,  the  articles  of  association  bind  the  share- 
holders to  the  same  extent  as  if  each  shareholder  had  affixed  his  seal  thereto,  or 
otherwise  duly  executed  the  same,  and  there  were  in  such  articles  contained  a 
covenant  to  conform  to  all  the  regulations  of  such  articles.  Now  by  Article  10,  it  is 
provided  that,  in  actions  for  calls,  it  shall  be  sufficient  to  [427]  prove  that  the  name 
of  the  defendant  is  entered  in  the  register  of  shareholders,  as  a  holder  of  the  number 
of  shares  in  respect  of  which  such  debt  accrued  ;  that  twenty-one  days'  notice  of  call 
was  advertised,  and  that  a  letter  under  the  hand  of  the  secretary,  notifying  the  call, 
had  been  delivered  or  sent  to  the  defendant,  and  that  it  shall  not  be  necessary  to 
prove  any  other  matter  whatsoever.  [Martin,  B.  Your  argument  would  go  to  this 
extent,  that  it  is  not  necessary  to  prove  the  call.]  By  Article  8,  a  call  is  to  be 
"deemed  to  have  been  made  at  the  time  when  the  resolution  authorising  such  call 
was  passed."  The  call  was  made  on  the  3rd  of  May.  The  minutes  are  not  the  call,  nor 
are  they  even  the  resolution  authorising  it;  they  are  merely  evidence  of  the  resolution. 
In  practice,  the  minutes  are  not  made  at  the  meeting  authorising  the  call ;  they  are 
put  into  shape  from  rough  notes  then  made  by  the  secretary  or  chairman,  and  are 
confirmed  or  signed  at  a  subsequent  meeting.  There  need  be  no  minutes  at  all.  If 
no  entry  had  been  made  in  the  books,  the  call  might  have  been  proved  by  parol 
evidence.  The  84th  Article  provides  that  the  minutes  "  if  signed,  &c.,  shall  be 
receivable  in  evidence  without  further  proof."  The  object  of  that  provision  is  to 
save  the  expence  of  calling  the  secretary — not  to  prevent  the  directors  from  proving 
their  proceedings  by  other  evidence.  [Martin,  B.  It  is  necessary  to  bear  in  mind 
that  we  are  dealing  with  a  corporation.  By  Art.  84,  the  directors  are  to  cause  minutes 
to  be  made  in  books,  provided  for  the  purpose,  of  all  resolutions  and  proceedings  of 
meetings  of  the  Company  and  of  the  directors.  If  the  directors  omit  to  minute  a 
resolution,  it  is  no  resolution.  Bramwell,  B.  The  minutes  of  the  meeting  of  directors 
on  the  3rd  of  May  not  being  signed,  there  is  no  evidence  of  the  call.]  Whether  the 
chairman  who  signed  the  minutes  of  the  subsequent  meeting,  confirming  what  was 
done  at  the  former  meeting,  was  or  was  not  the^chairman  of  the  former  meeting  is  not 
material  under  Article  84.  [428]  The  signature  of  any  chairman  even  at  a  subsequent 
meeting  is  sufficient.  (On  this  point  he  referred  to  Miles  v.  Bough  (3  Q.  B.  845)  and 
The  Southampton  Dock  Company  v.  Bichards  (1  M.  &  G.  448).)  [Martin,  B.  Can  it  be 
contended  that  if  it  appears  that  the  chairman  who  signed  at  the  subsequent  meeting 
was  not  present  at  the  prior  meeting,  his  signature  would  be  sufficient "?] 

Lush  and  Morgan  Lloyd,  who  appeared  to  support  the  rule,  were  not  called  upon. 

Martin,  B.  We  are  all  of  opinion  that  the  verdict  cannot  stand.  I  think  that 
directors  of  joint  stock  companies,  who  are  empowered  by  19  &  20  Vict.  c.  47,  to  bind 
others  by  their  acts,  must  proceed  in  conformity  with  the  requisitions  of  that  statute 
and  of  the  articles  of  association ;  and  if  they  do  not,  their  acts  are  not  binding.  It 
seems  to  me  that  a  resolution  for  a  call  is  not  effectual  unless  put  into  writing.  We 
are,  however,  all  of  opinion  that  on  another  ground  this  rule  must  be  absolute ;  viz., 
that  the  minutes  of  a  meeting  subsequent  to  that  at  which  the  call  is  presumed  to 
have  been  made,  confirming  the  proceedings  of  the  previous  meeting,  are  not  evidence 
of  the  proceedings  at  the  previous  meeting  so  as  to  prove  the  making  of  the  call.  In 
my  judgment  that  which  is  required  by  the  Articles  of  Association  and  the  Act  is  a 
minute  of  the  meeting  at  which  the  call  was  made,  signed  by  the  chairman  of  that 
meeting.  In  the  absence  of  such  a  minute  there  was,  in  this  case,  no  evidence  that 
the  call  was  made.  My  brothers  think  that  there  ought  to  be  a  new  trial  on  payment 
of  costs. 

Bramwell,  B.  But  for  what  my  brother  Martin  has  said,  I  should  not  have 
thought  it  essential  that,  in  order  to  [429]  make  a  valid  call,  there  should  be  a  minute 
of  the  resolution  signed  by  the  chairman.  Neither  the  Act  nor  the  Articles,  appear 
to  me  to  make  a  signed  minute  essential.  The  call  does  not  depend  on  the  minute, 
nor  the  validity  of  the  minute  on  its  being  signed.  The  84th  Article  does  not  say  that 
the  minutes  shall  be  signed,  but  only  what  effect  they  shall  have  in  evidence,  if 
signed.  The  only  consequence  of  a  minute  not  being  signed  is,  that  it  is  not  receivable 
in  evidence.  The  minutes  of  the  subsequent  meeting  are  signed,  but  their  confirma- 
tion of  the  former  minute  does  not  render  it  receivable  in  evidence.  The  confirmation 
is  a  mere  declaration  that  the  directors  present  at  that  meeting  were  satisfied  as  to 
what  took  place  at  the  prior  meeting.  Mr.  Brown  relied  upon  Article  10,  but  it  does 
not  enable  us  to  be  satisfied  with  the  proof  that  was  given.     It  requires  notice  of  such 
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call,  and  how  could  that  be  proved  without  proof  that  the  call  was  made?  I  think, 
moreover,  that  parties  cannot  be  allowed  to  make  that  evidence  which  is  not  evidence 
by  the  general  law  of  the  land. 

Channell,  B.  I  am  also  of  opinion  that  the  verdict  cannot  stand.  On  the  first 
point  I  am  inclined  to  agree  with  my  brother  Martin,  that  in  order  to  make  a  valid 
call  there  must  be  a  minute  in  writing  of  the  resolution,  but  as  to  that  I  express  no 
decided  opinion.  Upon  the  point  that  Article  10  rendered  it  unnecessary  for  the 
plaintiffs  to  prove  a  call,  1  adopt  the  view  of  my  brother  Bramwell,  that  the  1 0th 
Article  does  not  enable  us  to  dispense  with  the  rules  of  evidence.  The  9th  section 
of  19  &  20  Vict.  c.  47,  only  puts  the  shareholder  in  the  same  position  as  if  he  had 
executed  the  Articles.  Article  10  must  be  read  in  connection  with  Articles  6  and  9, 
which  create  the  debt  when  the  call  is  properly  made.  Assuming  that  Article  10  is 
[430]  not  sufficient  to  dispense  with  proof  that  the  call  was  made,  the  question  being 
whether  there  was  evidence  of  a  call,  I  think  that  there  was  no  such  proof  as  to  satisfy 
the  requirements  of  the  Articles.  The  minutes  of  the  first  meeting  were  not  signed, 
and  although  there  is  a  signature  to  the  minutes  of  the  second  meeting,  those  minutes 
are  only  hearsay  evidence  of  what  passed  at  the  prior  meeting.  The  plaintiffs  not 
desiring  a  new  trial,  the  rule  will  be  absolute  for  a  nonsuit. 

Rule  absolute. 

Plant  and  Another  v.  Cotterill,  Styche  and  Clifft.  Feb.  14,  1.5,  I860.— 
B.  having  become  bankrupt  in  1823,  while  the  5  Geo.  2,  c.  30,  was  in  force,  an 
assignee  was  appointed  who  died  in  1840.  In  1844,  and  after  the  passing  of  the 
1  Wm.  4,  c.  56,  certain  lands  came  to  the  bankrupt  by  descent  which  he  conveyed 
to  the  defendants  in  the  following  year.  The  bankrupt  died  in  1853  without 
ever  having  obtained  a  certificate.  In  1858  the  plaintiffs  were  appointed  assignees 
under  the  bankruptcy,  and  recovered  the  land  in  question  by  ejectment.  In 
detinue  for  the  title  deeds  : — Held,  first,  that  by  the  Bankrupt  Law  Consolidation 
Act,  1849,  (12  &  13  Vict.  c.  106,  ss.  4,  142,)  on  the  appointment  of  the  plaintiffs 
as  assignees,  the  property  in  the  land  and  deeds  relating  to  it  vested  in  them. — 
Secondly,  that,  inasmuch  as  until  the  appointment  of  the  plaintiffs  as  assignees 
there  was  no  detention  of  the  deeds  adversely  to  them,  the  Statute  of  Limitations 
was  no  answer  to  the  plaintiffs'  claim. 

[S.  C.  29  L.  J.  Ex.  198 ;  8  W.  K.  281 ;  2  L.  T.  20.] 

Detinue  for  the  title  deeds  of  a  messuage  and  land  at  Great  Wyrley  in  the  county 
of  Stafford. 

Pleas  by  the  defendants  Styche  and  Clifft.  First,  not  guilty.  Secondly,  that  the 
deeds  were  not  the  plaintiffs'.  Thirdly,  that  the  causes  of  action  did  not  accrue 
within  six  years  before  the  commencement  of  the  suit. 

The  defendant  Cotterill  pleaded  similar  pleas,  and,  in  addition,  a  plea  that  he  did 
what  was  complained  of  by  the  plaintiffs'  leave. 

Issues  were  joined  upon  the  pleas. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  it  appeared  that  in  1823  one  William  Brown  became  bankrupt.  At  that  time 
an  assignee  was  appointed,  who  died  in  the  year  1840.  In  1844,  [431]  the  bankrupt, 
on  the  death  of  his  sister,  became  entitled  as  heir  at  law  to  some  freehold  land  at 
Great  Wyrley  in  the  parish  of  Cannock,  to  which  the  title  deeds  sought  to  be 
recovered  in  this  action  related.  On  the  12th  May,  1845,  the  bankrupt  executed  a 
voluntary  conveyance  of  the  property  to  trustees,  viz.  the  defendant  Cotterill  and  one 
John  Brown,  for  the  benefit  of  his  children.  John  Brown  having  been  removed  from 
the  trust,  the  defendants  Styche  and  Clifft  were  appointed  new  trustees  in  his  stead, 
jointly  with  the  defendant  Cotterill.  In  1858  the  plaintiffs  were  appointed  assignees 
under  the  bankruptcy  of  William  Brown,  and  shortly  afterwards  recovered  judgment 
in  an  action  of  ejectment  against  a  tenant  of  part  of  the  land.  The  plaintiffs  then 
caused  to  be  served  on  the  defendants  a  written  notice  signed  by  the  plaintiffs,  that 
they  disaffirmed  and  disagreed  to  the  title  of  the  bankrupt  and  all  persons  claiming 
through  or  under  him,  to  all  real  and  personal  effects  which  belonged  to  the  bankrupt 
at  the  time  of  his  bankruptcy,  or  descended  or  came  to  him  subsequently  thereto,  and 
that  they  had  obtained  judgment  in  an  action  of  ejectment  for  the  recovery  of  the 
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said  lands,  and  that  they  required  the  defendants  to  deliver  up  all  deeds,  muniments 
and  writings  in  their  custody  relating  to  the  title  to  the  said  lands.  The  defendants 
refused  to  give  up  the  deeds.  The  bankrupt,  who  died  in  1853,  never  obtained  a 
certificate. 

On  this  evidence  the  defendants'  counsel  objected,  first,  that  it  was  not  shewn 
that  the  plaintiffs  had  any  property  in  the  title  deeds  in  question ;  and,  secondly, 
that  their  right,  if  any,  was  barred  by  the  Statute  of  Limitations.  The  learned  Judge 
directed  a  verdict  to  be  entered  for  the  plaintiffs,  reserving  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them. 

Lush,  for  the  defendant  Cotterill,  and  Collier,  for  the  de-[432]-fendants  Styche  and 
Clifft,  in  Hilary  Term,  obtained  rules  to  enter  a  nonsuit  or  verdict  for  the  defendants, 
on  the  grounds  that  the  title  of  the  plaintiffs  had  no  relation  back  so  as  to  vest  the 
property  in  the  title  deeds  in  them ;  secondly,  that  the  action  was  barred  by  the 
Statute  of  Limitations. 

Montague  Smith  and  Gray  now  shewed  cause.  Formerly,  in  order  to  vest  the 
bankrupt's  real  property  in  his  assignees,  it  was  necessary  that  an  assignment  or 
bargain  and  sale  should  be  executed.  The  5  Geo.  2,  c.  30,  was  the  Bankrupt  Act  in 
force  at  the  time  of  William  Brown's  bankruptcy.  By  the  6  Geo.  4,  c.  16,  s.  64,  it 
was  provided  that  the  "Commissioners  shall,  by  deed  indented  and  enrolled  &c., 
convey  to  the  assignees,  for  the  benefit  of  the  creditors,  all  lands,  tenements  and 
hereditaments,  except  copyhold  or  customary-hold  &c.,  to  which  any  bankrupt  is 
entitled,  and  all  interest  to  which  such  bankrupt  is  entitled  in  any  of  such  lands  &c., 
and  all  such  lands  &c.  as  he  shall  purchase,  or  shall  descend,  be  devised,  revert  to  or 
come  to  such  bankrupt  before  he  shall  have  obtained  his  certificate,  and  all  deeds, 
papers  and  writings  respecting  the  same ;  and  every  such  deed  shall  be  valid  against 
the  bankrupt  and  against  all  persons  claiming  under  him."  By  the  1  &  2  Wm.  4, 
c.  56,  s.  26,  it  was  enacted  that  "  where  any  person  shall  have  been  adjudged  a  bank- 
rupt all  such  present  and  future  real  estate  of  such  bankrupt  &c.  as  by  the  6  Geo.  4, 
c.  16,  is  directed  to  be  conveyed  by  the  Commissioners  to  the  assignees,  shall  vest  in 
such  bankrupt's  assignee  or  assignees  for  the  time  being  by  virtue  of  his  or  their 
appointment,  without  any  deed  of  conveyance  for  that  purpose  ;  and  as  often  as  any 
such  assignee  or  assignees  shall  die  &c.,  and  a  new  assignee  or  assignees  shall  be  duly 
appointed,  such  of  the  aforesaid  real  estate  as  shall  remain  unsold  or  unconveyed  shall 
by  virtue  of  such  appointment  vest  in  the  new  assignee  or  assignees,  either  [433] 
alone  or  jointly  with  the  existing  assignees,  as  the  case  may  require,  without  any 
conveyance  for  that  purpose."  That  section,  which  applied  to  past  as  well  as  future 
bankruptcies,  for  the  first  time  dispensed  with  the  necessity  of  a  fresh  assignment  to 
vest  the  bankrupt's  after-acquired  real  property  in  his  assignees.  The  12  &  13  Vict. 
c.  106,  repealed  the  former  Acts,  and,  by  section  4,  it  is  enacted  that  "all  proceedings 
in  bankruptcy  depending  at  the  commencement  of  that  Act "  shall  be  "  proceeded  in 
and  brought  to  a  conclusion  under  the  provisions  of  that  Act : "  provided  that  "  nothing 
in  that  Act  contained  shall  render  invalid  any  proceedings  in  bankruptcy,"  or  "lessen 
or  affect  any  right,  title,  claim,  demand  or  remedy  which  any  person  now  has  or  here- 
after may  have  under  or  by  virtue  thereof."  The  142nd  section  provides  that  "  when 
any  person  shall  have  been  adjudged  a  bankrupt,  all  lands  &c.,  except  copyhold  or 
customary-hold  &c.,  to  which  any  bankrupt  is  entitled,  and  all  interest  to  which  such 
bankrupt  is  entitled  in  any  of  such  lands  &c.,  and  of  which  he  might  &c.  have  disposed 
&c.,  and  all  such  lands  &c.  as  he  shall  purchase,  or  shall  descend,  be  devised,  revert 
to,  or  come  to  such  bankrupt  before  he  shall  have  obtained  his  certificate,  and  all 
deeds,  papers  and  writings  respecting  the  same,  shall  become  absolutely  vested  in  the 
assignees  for  the  time  being  &c. ;  by  virtue  of  their  appointment,  without  any  deed  of 
conveyance  for  that  purpose ;  and  as  often  as  any  such  assignee  shall  die  &c.,  such  of 
the  real  estate  as  shall  remain  unsold  &c.  shall  vest  in  the  new  assignee."  Young  v. 
Rishw&rth  (8  A.  &  E.  470)  shews  that  the  6  Geo.  4,  c.  16,  has  a  retrospective  operation, 
so  that  an  assignee  appointed  under  that  Act  takes  all  the  property  which  might  have 
been  conveyed  to  an  assignee  under  the  old  Acts.  Here,  while  the  bankrupt  was 
uncertificated,  property  descended  to  him  which,  under  the  [434]  1  &  2  Wm.  4,  c.  56, 
s.  26,  vested  in  the  then  assignee.  It  therefore  vested  in  the  plaintiffs  as  soon  as  they 
were  appointed  assignees. 

As  to  the  Statute  of  Limitations.  From  1840,  when  there  was  no  assignee,  till 
1858,  when  the  plaintiffs  were  appointed  assignees,  the  bankrupt  or  those  claiming 
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under  him  were  justified  in  holding  the  deeds ;  but  on  the  plaintiffs'  appointment  as 
assignees  the  right  of  the  defendants  to  hold  them  ceased,  and  on  the  refusal  of  the 
defendants  to  give  them  up  a  right  of  action  in  detinue  accrued  to  the  plaintiffs.  The 
deeds  are  part  of  the  estate,  and  as  a  general  rule  go  with  it. 

Kingdon,  for  the  defendant  Cotterill,  argued  in  support  of  the  rule.  The  bankrupt 
was  dead  at  the  time  when  the  present  assignees  were  appointed.  In  his  lifetime  he 
conveyed  the  property  to  which  the  title  deeds  relate  to  trustees,  John  Brown  and  the 
defendant  Cotterill.  If  that  conveyance  was  inoperative  the  estate  vested  in  the 
bankrupt's  heir  at  law.  It  never  vested  in  any  assignee  during  the  life  of  the  bank- 
rupt, and  it  was  divested  from  the  bankrupt  before  any  assignee  was  appointed. 
[Pollock,  C.  B.  Could  the  Commissioners,  under  the  statutes  formerly  in  force,  have 
conveyed  the  property  by  bargain  and  sale  to  the  assignees  after  the  death  of  the 
bankrupt?]  It  is  submitted  that  they  could  not.  [Pollock,  C.  B.  Probably  the 
bankrupt  was  no  more  than  a  trustee  for  the  creditors.  Could  he  convey  any  larger 
interest  than  that  to  the  defendants  ]]  No  provision  has  been  made  in  any  of  the 
statutes  for  the  death  of  a  bankrupt ;  and  in  case  of  a  bankrupt's  death  there  is 
nothing  which  gives  to  an  assignee  subsequently  appointed  any  property  which  never 
vested  in  the  old  assignee.  The  142nd  section  of  the  12  &  13  Vict.  c.  106  only 
provides  for  the  passing  of  future  property,  that  is,  property  coming  [435]  to  the 
bankrupt  after  the  passing  of  that  Act.  [Pollock,  C.  B.  If  a  merchant,  having  no 
real  property,  became  bankrupt,  and  having  afterwards  succeeded  to  real  property 
conveyed  it  away  while  the  6  Geo.  4,  c.  16  was  in  operation,  could  not  the  Commis- 
sioners have  assigned  it?]  Under  the  statutes  in  force  when  this  real  property 
descended  to  the  bankrupt  the  creditors  might  have  taken  steps  to  possess  themselves 
of  it,  and  it  is  their  own  laches  that  they  did  not  do  so. 

Collier  and  Cole,  for  the  defendants  Styche  and  Clifft.     First,  the  plaintiffs  have 
no  title  to  the  deeds.     On  their  appointment  as  assignees,  they  only  took  the  real 
estate  of  which  the  bankrupt  was  seised  at  the  time  of  his  bankruptcy.     Under  the  old 
law,  before  assignment  the  assignees  were  not  even  equitably  interested  in  the  bank- 
rupt's after-acquired  real  property:  Ex  parte  Proudfoot  (I  Atk.  252).     All  the  future 
personal  estate  of  the  bankrupt  was  affected  by  the  assignment ;  but,  as  to  future 
real  estate,  in  order  to  vest  it  in  the  assignees  there  must  have  been  a  new  bargain 
and  sale.     In  Carleton  v.  Leighton  (3  Meriv.  667)  it  was  held  that  an  estate  which  came 
by  descent  to  the  bankrupt  after  the  bargain  and  sale  of  the  Commissioners  and  before 
certificate  was  the  property  of  the  bankrupt,  and  that  neither  the  legal  nor  equitable 
interest  would  vest  in  his  assignees  except  by  a  subsequent  assignment.     Prior  to  the 
1  &  2  Wm.  4,  c.  56,  the  real  property  of  a  bankrupt  only  passed  to  his  assignees  by 
indenture  of  bargain  and  sale  enrolled.     From  the  13  Eliz.  c.  7,  s.  2,  until  the  6  Geo.  4, 
c.  16,  the  assignees  only  took  the  real  estate  which  the  bankrupt  possessed  at  the 
time  of  his  bankruptcy.     The  6  Geo.  4,  c.  16,  s.  64,  required  the  Commissioners  to 
convey  all  real  est<ite  which  might  come  to  the  bankrupt  before  he  obtained  his 
certifi-[436]-cate ;  but,  nevertheless,  until  the  conveyance  was  executed  the  property 
remained  in  the  bankrupt :  Carletoii  v.  Leighton  (3  Meriv.  667).     The  1  <fe  2  Wm.  4, 
c.  56,  s.  26,  vested  all  the  present  and  future  real  estate  in  the  assignees  for  the  time 
being  by  virtue  of  their  appointment,  without  any  deed  of  conveyance.     The  26th 
section  of  that  statute  is  not  retrospective.     There  is  a  material  difference  in  the 
language  of  that  section  and  the  25th,  which  relates  to  the  bankrupt's  personal  estate. 
The  words  of  the  25th  section  are  "  when  any  person  hath  been  adjudged  a  bankrupt ; " 
the  26th  section  has  the  words  "  where  any  person  shall  have  been  adjudged  a  bank- 
rupt."    The  expression  being  "future"  cannot  be  read  as  "past"  without  doing 
violence  to  the  grammatical  construction.     The  words  "shall  be  adjudged  a  bankrupt  ' 
would  have  been  inaccurate,  because  the  property  is  not  to  vest  in  the  assignees 
contemporaneously  with  the  bankruptcy,  but  upon  another  event,  namely,  the  appoint- 
ment of  assignees.     As  a  general  rule,  statutes  are  not  to  be  construed  retrospectively, 
so  as  to  defeat  existing  rights :  Moon  v.  Burden  (2  Exch.  22).     Young  v.  Rishworih 
(8  A.  &  E.  470)  is  an  authority  in  favour  of  the  defendant,  for  the  127th  section  of 
the  6  Geo.  4,  c.  16,  upon  which  that  case  was  decided,  has  words  both  past  and  future, 
viz.  "  shall  be  or  become  bankrupt,  and  have  obtained  or  shall  hereafter  obtain  such 
certificate."     Besides,  the  Court  considered  themselves  bound  by  the  decision  in  Elston 
v.  Braddick  (2  C.  &  M.  435).     The  6  Geo.  4,  c.  16,  repealed  all  the  former  Bankrupt 
Acts,  so  that  an  act  of  bankruptcy  committed  before  could  not  support  a  commission 
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issued  after  that  statute  came  into  operation:  Maggs  v.  Hunt  (4  Bing.  212).     There 
the  Act  was  construed  as  not  having  a  retrospective  operation,  although  by  such  a 
construction  there  were  many  cases  in  which  no  commis-[437]-sion  of  bankruptcy 
could  issue.     The  2  &  3  Vict.  c.  29,  which  provided  against  a  bona  fide  execution 
being  defeated  by  the  relation  of  the  title  of  the  assignees  to  the  act  of  bankruptcy, 
was  held  not  to  apply  to  a  case  where  the  assignees  were  appointed  before  the  statute 
passed  :  Moore  v.  Fhillips  (7  M.  &  W.  536).     So  where  a  deposition  proving  an  act  of 
bankruptcy  was  made  under  the  5  Geo.  2,  c.  30,  but  was  not  enrolled  until  after  the 
6  Geo.  4,  c.  16,  came  into  operation,  it  was  held  that  the  deposition  was  not  admissible 
in  evidence,  the  5  Geo.  2,  c.  30,  having  been  repealed  by  the  6  Geo.  4,  c.  16 ;  and  that 
the  92nd  section  of  that  Act,  which   makes  depositions  conclusive  evidence  of  the 
matters  therein  contained,  was  prospective,  and  applied  only  to  commissions  sued  out 
after  the  passing  of  that  Act :  Key  v.  Goodwin  (4  M.  &  P.  341.     S.  C.  6  Bing.  576). 
Again,  the  24th  section  of  the  5  &  6  Vict.  c.   1 22,  whereby  the  London  Gazette,  con- 
taining the  advertisement  of  the  adjudication  of  bankruptcy,  was  made,  in  certain 
cases,  conclusive  evidence  of  the  bankruptcy,  was  held  not  to  apply  to  adjudications 
made  before  that  Act  came  into  operation:  Edwards  v.  Sherren  (11  M.  &  W.  595). 
Williams  v.  Smith  (2  H.  &  N.  443)  affords  another  instance  in  which  the  Court  refused 
to  give  a  statute  a  retrospective  operation.     The  same  construction  must  be  put  upon 
the  12  &  13  Vict.  c.  106,  ss.  141,  142,  as  upon  the  1  &  2  Wm.  4,  c.  56,  ss.  25,  26.     If 
the  Commissioners  had  not  executed  any  bargain  and  sale  of  the  bankrupt's  real  estate 
at  the  time  the  1  &  2  Wm.  4,  c.  56,  came  into  operation,  a  new  assignee  appointed 
under  it  would  onlj'  have  taken  such  estate  as  the  previous  assignee  had.     Moreover, 
when  the  bankrupt  acquired  and  disposed  of  this  property  there  was  no  assignee  in 
whom  it  could  vest.     Therefore,  assuming  that  the  6  Geo.  4,  c.  16,  is  still  in  force,  so 
as  to  enable  assignees  appointed  at  [438]  any  time  to  take  a  conveyance,  since  there 
was  no  conveyance  or  assignee,  the  bankrupt  lawfully  held  and  lawfully  sold  the 
property.     By  the  Insolvent  Act,  1  &  2  Vict.  c.  110,  the  future  estate  of  an  insolvent 
may  be  taken  under  the  judgment  entered  up  in  pursuance  of  the  87th  section  ;  but 
where  an  insolvent  died,  no  judgment  having  been  entered  up.  Sir  J.  Romilly,  M.  R., 
held  that  a  scheduled  creditor  had  no  remedy  against   his  assets :    In  re  Moylan 
(16  Beav.  220).     A  similar  construction  was  put  on  the  Insolvent  Act,  7  Geo.  4,  c.  57, 
s.  57,  by  Sir  R.  Kindersley,  V.  C. :  Holsgrave  v.  Hedges  (3  Drew.  74). 

Secondly,  the  right  of  action  is  barred  by  the  Statute  of  Limitations.  On  the  12th 
May,  1845,  the  bankrupt  executed  the  settlement  by  which  he  conveyed  the  property 
to  trustees  for  the  benefit  of  his  children,  and  the  deeds  were  delivered  at  the  same 
time.  If  trover  had  been  brought  the  conversion  would  have  accrued  at  the  time  of 
taking  possession  of  the  deeds.  The  21  Jac.  1,  c.  16,  s.  3,  imposes  the  same  limitation 
on  actions  of  trespass,  detinue  and  trover.  In  trover  the  statute  runs  from  the  time 
of  the  conversion,  not  from  the  time  of  its  discovery  :  Granger  v.  George  (5  B.  &  C.  149). 
If  it  be  held  that  in  detinue  there  is  a  continued  detention  from  day  to  day,  this 
consequence  will  follow,  that  if  trover  were  brought  the  statute  would  be  a  bar,  but 
if  detinue  were  brought  it  would  be  no  answer ;  so  that  there  would  be  different 
periods  of  limitation  for  trover  and  detinue,  although  the  statute  includes  both  in  the 
san:e  enactment.  That  could  never  have  been  the  intention  of  the  legislature.  In 
trespass  against  an  officer  of  the  customs  for  seizing  goods  as  forfeited,  the  limitation 
runs  from  the  time  of  the  actual  seizure :  Godin  v.  Ferris  (2  H.  Black.  14).  [Pollock,  C.  B., 
referred  to  Philpott  v.  Kelley  (3  A.  &  E.  106).]  There  the  goods  had  been  deposited 
[439]  by  a  third  person  with  the  defendant  on  behalf  of  the  plaintiff,  and  there  was 
no  evidence  from  which  the  jury  could  conclude  a  demand  and  refusal  more  than  six 
years  before  action  brought.  [Pollock,  C.  B.  The  moment  the  defendants  ceased  to 
be  the  owners  of  the  estate,  they  held  the  title  deeds  for  the  owner.  If  a  person  who 
went  abroad,  and  was  supposed  to  be  dead,  returned  to  this  country  within  twenty 
years  and  found  another  person  in  possession  of  his  estate  and  title  deeds,  according 
to  your  argument  he  might  bring  ejectment  and  recover  the  estate,  but  his  right  to 
recover  the  title  deeds  would  be  barred  by  the  statute.  The  right  to  recover  the  title 
deeds  is  coextensive  with  the  right  to  recover  the  land.] 

Pollock,  C.  B.  This  is  a  rule  to  set  aside  a  verdict  obtained  by  the  plaintiff  at 
the  trial  before  my  brother  Bramwell,  and  to  enter  a  nonsuit  or  a  verdict  for  the 
defendants.  The  action  is  in  detinue  to  recover  certain  title  deeds.  In  addition  to 
other  pleas,  there  is  a  plea  of  the  Statute  of  Limitations.     I  will  dispose  of  that  first. 


5H.&N.  440.  PLANT  V.  CGTTERILL  1253 

If  the  plea  of  the  Statute  of  Limitations  could  prevail  in  this  case,  that  might  occur 
which  I  suggested  in  the  course  of  the  argument,  viz.  :  that  a  person  returning  from 
abroad,  who  was  supposed  to  be  dead,  and  whose  estate  had  been  taken  possession  of 
by  the  next  in  succession  for  more  than  six  years,  might  recover  back  his  estate,  but 
could  not  recover  his  title  deeds.  The  argument  for  the  defendants  would  certainly 
apply  to  a  case  of  that  kind.  But  Philpott  v.  Kelley  (3  A.  &  E.  106)  proves  that,  even 
with  respect  to  a  chattel  which  a  person  holds,  the  property  is  not  necessarily  detained 
so  as  to  defeat  either  trover  or  a  detinue  because  the  party  has  had  it  for  more  than 
six  years.  In  order  to  make  the  title  perfect,  there  must  have  been  something  in  the 
nature  of  [440]  an  adverse  possession  for  more  than  six  years  ;  then,  indeed,  the  party 
would  have  a  right  to  the  chattel,  as  in  the  case  of  ejectment  an  adverse  possession  for 
more  than  twenty  years  is  a  bar  to  the  claim.  But  the  case  of  a  title  deed  is  very 
different.  The  title  deed  belongs  to  the  estate,  and  should  go  with  it ;  and  so  long  as 
a  person  is  the  apparent  owner  of  the  estate  his  possession  of  the  title  deeds  is  not 
adverse  to  the  real  owner,  but  rather  in  accordance  with  the  then  presumed  title.  But 
when  the  real  owner  comes  and  claims  the  estate,  and  proves  that  he  has  a  better 
title,  the  holding  of  the  deeds  is  only  adverse  from  the  time  it  turns  out  that  the 
person  having  them  is  not  entitled  to  keep  them.  This  is  the  legal  view  of  the  case ; 
but  there  can  be  no  doubt  that  if  it  were  put  to  the  jury  whether  or  not  there  was 
any  adverse  possession,  they  would  say  not;  rather  a  friendly  possession — taking  care 
of  the  title  deeds  as  part  of  the  property.  If  a  person  in  possession  of  an  estate  holds 
the  title  deeds  as  if  he  were  the  owner,  and  it  turns  out  he  is  not,  he  holds  them  for 
the  owner. 

I  think,  therefore,  the  Statute  of  Limitations  cannot  be  set  up  against  this  claim, 
and  the  case  resolves  itself  into  this — whether  the  parties  who  ask  for  the  title  deeds 
are  entitled  to  the  property.  They  are  the  assignees  under  a  commission  of  bank- 
ruptcy, founded  on  the  5  Geo.  2,  c.  30.  No  doubt  at  one  time  real  property  belonging 
to  a  bankrupt  passed  only  by  bargain  and  sale  enrolled  ;  and  that  passed  only  property 
then  existing.  An  alteration  was  made  in  the  law,  by  which  a  bargain  and  sale 
conveyed  not  merely  the  existing,  but  the  future  real  property.  Then  a  bargain  and 
sale  became  unnecessary,  and  the  assignees  took,  by  virtue  of  their  appointment,  all 
the  present  and  future  property  of  the  bankrupt,  real  and  personal.  Suppose  the 
5  Geo.  2,  c.  30,  had  not  been  repealed,  but  had  continued  [441]  to  be  the  law  up  to 
the  present  moment,  what  might  have  been  done?  The  bankrupt  succeeded  to  a 
real  estate ;  the  assignee  was  dead  ;  and  the  estsite  was  held  by  the  bankrupt  after 
the  death  of  the  assignee  for  some  years  before  a  new  assignee  was  chosen.  But  at 
last  assignees  were  chosen,  and  what  is  the  effect  of  that  ?  It  appears  to  me  that,  if 
the  5  Geo.  2,  c.  30,  had  been  still  in  existence,  the  assignees  might  have  called  upon 
the  Commissioners  to  execute  a  bargain  and  sale  of  this  property,  and  the  estate  would 
have  been  conveyed  to  the  assignees.  Nobody  could  have  taken  the  property  from 
the  bankrupt  without  knowing  his  incapacity,  cVs  an  uncertificated  bankrupt,  to 
dispose  of  it;  and,  therefore,  it  might  have  been  recovered.  Now,  what  is  the  efiect 
of  the  present  statute,  12  &  13  Vict.  c.  106?  It  appears  to  me  to  have  enacted  in 
substance  this — all  commissions  are  to  go  on.  It  may  be  observed  that,  although 
there  was  a  hiatus  as  to  acts  of  bankruptcy  between  the  6  Geo.  4,  c.  16,  and  the  prior 
statute,  the  Commissions  were  carried  from  one  jurisdiction  to  another;  and  the 
Judges  of  the  Court  of  Keview  and  the  Commissioners  in  Bankruptcy  were  enabled  to 
do  whatever  the  old  Commissioners  might  have  done.  Then  the  4th  section  of  the 
present  statute  seems  to  me  in  substance  to  say  this :— "  If  any  person  shall  have  been 
declared  bankrupt  under  any  commission,  fiat  or  proceeding  in  bankruptcy,  depending 
at  the  commencement  of  this  Act,  the  machinery  of  this  Act  shall  be  used  for  doing 
anything  which  was  before  required  to  bo  done,  and  which  remained  unfinished  tinder 
any  former  Act."  In  other  words,  the  proceedings  in  bankruptcy  are  to  go  on  with 
the  altered  machinery  provided  by  the  new  Act.  I  think,  therefore,  the  assignees  are 
entitled  to  this  real  property,  and  being  entitled  to  it  they  are  also  entitled  to  the 
custody  of  the  deeds  relating  to  it ;  and,  consequently,  they  are  entitled  to  maintain 
the  present  [442]  action.  For  these  reasons,  I  am  of  opinion  that  the  rule  must  be 
discharged. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  This 
is  an  action  of  detinue  to  recover  certain  title  deeds ;  and  the  general  rule  of  law  is, 
that  the  paity  who  is  entitled  to  the  land  is  entitled  to  the  possession  of  the  deeds. 
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That,  as  a  general  proposition,  is  not  disputed,  but  in  this  case  it  is  attempted  to  set 
up  the  Statute  of  Limitations.     At  present  I  will  assume  that  there  is  nothing  in  the 
objection  founded  on  the  Statute  of  Limitations.     If  that  be  so,  we  are  to  determine 
whether  the  assignees  are  entitled  to  the  land  which  is  represented  by  the  deeds 
sought  to  be  recovered.     The  facts  of  the  case,  so  far  as  they  raise  this  question,  are 
these : — Some  time  ago  a  commission  of  bankruptcy  issued,  and  the  governing  law  at 
that  time  was  the  5  Geo.  2,  c.  30.     The  commission  having  issued,  an  assignment  was 
made  of  the  bankrupt's  personal  estate  and  eflfects.     That,  therefore,  assumes  that  an 
assignee  had  been  appointed ;  and  beyond  the  assignment  of  the  personal  estate,  a 
bargain  and  sale  had  been  executed  of  the  bankrupt's  then  present  real  estate.     That 
bargain  and  sale  did  not  operate  on  the  property  now  under  our  consideration.     The 
assignee  died,  and  some  time  after  his  death,  namely  in  1844,  this  estate  came  to  the 
bankrupt.     After  that  the  bankrupt  made  an  assignment — which  has  been  termed  a 
voluntary  assignment — and  he-  died  in  the  year  1853.     But  before  his  death  the 
present  act  of  parliament  had  taken  effect,  for  it  came  into  operation  in  October  1849. 
Then,  in  1858,  the  plaintiff's  were  appointed  assignees,  there  having  been  from  the  time 
of  the  death  of  the  former  assignee  to  the  appointment  of  the  plaintiffs  no  assignee 
representing  the  creditors.     The  question    now  is,  whether  the  appointment  of  the 
plaintiffs  as  assignees  in  the  [443]  year  1858  entitled  them,  by  virtue  of  their  appoint- 
ment, to  the  estate.     I  say,  by  virtue  of  their  appointment,  because  it  was  not  con- 
tended that,  if  something  had  been  done,  the  assignment  would  not  have  vested  the 
property  in  them ;  but  it  was  contended  it  did  not  A'est  in  the  assignees  so  as  to  give 
them  a  title  to  the  land,  simply  by  virtue  of  their  appointment.     We  must  understand 
what  the  law  was  formerly.     It  is  not  necessary  to  consider  whether  there  must  have 
been  two  bargains  and  sales  or  only  one.     The  old  law  was,  that  a  bargain  and  sale 
only  operated  on  the  property  that  the  bankrupt  then  had.     That  was  altered  by  a 
subsequent  Act  which  it  is  unnecessary  to  notice.     Under  the  old  Act  this  was  the 
state  of  the  law ;  that  before  a  bargain  and  sale  was  executed,  and  until  the  appoint- 
ment of  assignees,  the  legal  estate  in  the  land  remained  in  the  bankrupt ;  but  it  was 
not  his  beneficially — it  was  capable  of  being  divested  by  a  bargain  and  sale.     That 
being  so,  we  are  called  upon  to  place  a  construction  on  the  14  2nd  section  of  the  present 
act  of  parliament;  because  it  is  contended  that  by  force  of  that  section  the  title  to 
the  land  is  vested  in  the  plaintiffs.     Some  criticism  has  been  bestowed  on  the  language 
of  the  142nd  section,  with  a  view  to  shew  that  it  cannot  have  a  retrospective  effect; 
and  a  grammatical  construction  has  been  submitted   to  us,   which,  if  right,  would 
defeat  the  plaintiffs'  claim,  and  it  has  been  attempted  to  fortify  that  view  by  refer- 
ence to  some  authorities.     I  do  not  mean  to  impugn  those  authorities ;  they  may  well 
stand  with  the  opinion  at  which  I  have  arrived,  namely,  that  this  section  has  a  retro- 
spective operation.     The  Lord  Chief  Baron  has  pointed  out  that,  in  consequence  of  an 
inacurracy  in  the  6  Geo.  4,  c.   16,  a  commission  under  that  Act  could  not  issue  on  an 
act   of   bankruptcy  committed  before   that  Act  came  into  operation.      The    142nd 
section  of  the  12  &  13  Vict.  c.  106,  must  not  be  read  by  itself  but  in  connection  [444] 
with  other  sections  of  the  Act.     The  first  that  I  shall  read,  before  I  come  to  the  142nd, 
will  be  the  276th,  the  interpretation  clause.     That  clause  provides  that  the  term 
"fiat  "in  bankruptcy  shall  mean  "any  commission  "  in  bankruptcy.     Then,  what  is 
the  construction  to  be  put  upon  the  12  &  13  Vict.  c.  106?     A  former  Act  abolished 
commissions  and  substituted  a  fiat.     This  Act  dispensed  with  the  necessity  of  issuing 
a  fiat,  and  provided  other  proceedings  in  bankruptcy— proceedings  originating   in 
petition.     The  1st  section  repeals  certain  Acts  and  parts  of  Acts,  but  it  obviates  the 
difficulty  which  arose  under  the  6  Geo.  4,  c.  16,  because  it  saves  from  the  repealing 
operation  of  this  Act  "  any  proceedings  taken,  or  to  be  taken,  under  and  after  the 
commencement  of  this  Act,  upon  any  trading,  act  of  bankruptcy,  petitioning  creditor's 
debts,  fiat,  or  other  proceeding  in  bankruptcy,  before  the  commencement  of  this  Act." 
It  is  clear,  therefore,  it  was  intended  to  have  a  saving  operation,  because,  though, 
it  does  away  with  certain  Acts  and  parts  of  Acts,  it  says  that  their  repeal  shall  not 
operate  so  as  to  prevent  the  giving  effect  to  proceedings  taken  before  this  Act  was  in 
force.     I  come  now  to  the  4th  section,  which,  in  ray  opinion,  has  an  important  bearing 
upon  this  case.     That  section  enacts  that,  "  this  Act,  unless  where  otherwise  specially 
provided,  shall  commence  and  take  effect  from  and  after  the  1 1  th  of  October  next ;  and 
that  from  and  after  the  commencement  of  this  Act  no  fiat  in  bankruptcy  shall  be  issued, 
but  all  proceedings  in  bankruptcy,  or  to  found  an  act  of  bankruptcy,  shall,  and  proceed- 
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ings  for  arrangement  between  debtors  being  traders  liable  to  become  bankrupt  and 
creditors  may  be  by  virtue  of  and  according  to  the  provisions  of  this  Act ;  and  that  all 
proceedings  in  bankruptcy,  and  every  fiat  in  bankruptcy,  and  petition  for  such  arrange- 
ment, depending  at  the  commencement  of  this  Act,  shall  be  proceeded  in  and  brought 
to  a  conclusion  under  the  provision  of  this  Act."  Applying  the  interpre-[445]-tation 
clause  to  the  explanation  of  these  words,  they  should  be  thus  read — "  AH  commissions 
of  bankruptcy  under  the  old  law,  all  fiats  in  bankruptcy  under  the  Act  which 
originated  fiats,  and  all  proceedings  in  bankruptcy  under  this  Act,  and  every  petition 
for  arrangement  depending  at  the  commencement  of  this  Act,  shall  be  proceeded  in 
and  brought  to  a  conclusion  under  the  provisions  of  this  Act."  The  legislature  did 
not  intend  that  commissions  or  fiats,  if  any  were  already  opened,  should  be  at  an  end  ; 
but  that  no  more  commissions  or  fiats  should  issue,  and  that  those  previously  in 
existence  should  be  brought  to  a  conclusion  under  the  provision  of  this  Act.  It  is, 
therefore,  clear  that  for  some  purposes  the  legislature  intended  this  Act  to  have  a 
retrospective  operation.  Let  us  now  come  to  the  142nd  section,  guided  by  the  light 
which  the  276th  section  and  the  4th  section  throw  on  it;  the  words  are — "When 
any  person  shall  have  been  adjudged  a  bankrupt,  all  lands,  tenements  and  heredita- 
ments except  copyholds,  &c.,  to  which  any  bankrupt  is  entitled,  and  all  interest  to 
which  such  bankrupt  is  entitled  in  any  such  lands,  tenements,  or  hereditaments,  and 
of  which  he  might  according  to  the  laws  of  the  several  countries,  dominions,  planta- 
tions, or  colonies,  have  disposed,  and  all  such  lands,  tenements  and  hereditaments  as 
he  shall  purchase,  or  shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt 
before  he  shall  have  obtained  his  certificate,  and  all  deeds,  papers  and  writings 
respecting  the  same,  shall  become  absolutely  vested  in  the  assignees  for  the  time 
being  for  the  benefit  of  the  creditors  of  the  bankrupt  by  virtue  of  their  appointment, 
without  any  deed  of  conveyance  for  that  purpose;  and  as  often  as  any  such  assignee 
or  assignees  shall  die,  or  be  lawfully  removed  or  displaced  and  a  new  assignee  or 
assignees  shall  be  duly  appointed;  such  of  the  aforesaid  real  estate  as  shall  remain 
unsold  or  unconveyed  shall  by  virtue  of  such  [446]  appointment  vest  in  the  new 
assignee  or  assignees,  either  alone  or  jointly  with  the  existing  assignees,  as  the  case 
may  require,  without  any  conveyance  for  that  purpose."  Two  views  may  be  taken  of 
this  enactment.  It  seems  to  me  to  include  this  range — property  which  may  have 
come  to  the  bankrupt  between  the  time  of  his  being  adjudicated  bankrupt  and 
obtaining  a  certificate.  It  is  contended  that  the  section  includes  only  the  time 
between  his  having  been  adjudged  a  bankrupt  under  this  Act,  and  obtaining  a 
certificate — that  it  comprises  no  adjudication  except  the  adjudication  of  a  person  as  a 
bankrupt  after  the  passing  of  this  Act,  and  reliance  is  placed  on  the  words,  "  when 
any  person  shall  have  been  adjudged  a  bankrupt."  Supposing  those  words  might 
admit  of  that  limited  construction,  I  think  it  cannot  be  put  upon  them.  When  this 
section  is  read  in  conjunction  with  the  others  to  which  I  have  referred,  it  means  that 
for  the  future  the  proceedings  shall  be  under  the  machinery  of  the  new  law,  b"ut  the 
old  fiats  and  commissions  shall  be  in  force ;  and  whatever  is  necessary  for  the  purpose 
of  winding-up  and  vesting  the  estate  in  the  assignees,  shall  be  done  under  the  new 
law,  and  not  under  the  old.  For  these  reasons  I  think  that  the  142nd  section  is 
rightly  construed  by  the  plaintiff's  counsel,  and  that  the  assignees  are  entitled  to 
the  land. 

Then,  by  concession,  they  are  entitled  to  the  deeds,  unless  their  right  is  displaced 
by  the  defence  under  the  Statute  of  Limitations.  I  do  not  propose  to  enter  into  that 
at  any  length.  This  is  not  a  case  of  destruction  of  title  deeds.  We  must  assume  that 
the  defendants  have  possession  of  the  title  deeds,  and  have  not  destroyed  them.  If  a 
tenant  for  life  had  parted  with  the  title  deeds,  professing  to  convey  the  entire  estate, 
the  right  of  the  remainderman  to  the  deeds  would  attach  when  his  right  to  the  land 
attached  ;  but  I  cannot  say  that  a  possession  which  has  been  obtained  [447]  by  virtue 
of  the  bankrupt  succeeding  as  heir-at-law,  can  be  any  answer  to  the  plaintiffs,  whose 
right  to  sue  first  came  into  operation  in  1858,  and  who  allege  that  the  defendants  are 
at  the  present  moment  in  possession  of  the  deeds.  On  these  grounds  I  think  the 
defence  founded  upon  the  Statute  of  Limitations  fails,  and  that  the  rule  ought  to  be 
discharged. 

Bramwell,  B.  I  did  not  hear  the  whole  of  the  argument ;  but  I  heard  a  great 
part  of  it,  and  I  have  heard  the  judgments  of  the  Lord  Chief  Baron  and  my  brother 
Channell,  and  I  concur  in  the  view  they  have  taken,  that  the  rule  should  be  discharged. 
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Probably  I  ought  to  content  myself  with  saying  that;  but,  as  this  case  was  tried 
before  me,  I  will  go  further  and  give  my  reasons.  As  to  the  point  upon  the  Statute 
of  Limitations,  I  should  not  have  reserved  that  if  it  had  stood  alone.  As  my  brother 
Channell  observed,  there  is  no  destruction  of  the  article,  but  a  detention  of  it,  which 
continued  up  to  the  time  when  the  action  was  brought.  Even  supposing  the  detention 
in  any  sense  wrongful,  the  plaintiffs  were  not  bound  to  treat  it  as  a  conversion, 
because  it  did  not  change  the  property ;  and  they  might  at  any  time  come  forward 
and  say,  "  That  property  is  mine,  you  are  now  detaining  it  from  me,  and  I  will  bring 
an  action."     It  is,  however,  very  doubtful  whether  the  detention  was  wrongful. 

As  to  the  other  point,  the  question  turns  on  the  142nd  section  of  the  12  &  13 
Vict.  c.  106.  The  1st  section  of  that  Act  repeals  all  former  acts  of  parliament  relating 
to  this  matter,  except  so  far  as  may  be  necessary  to  support  proceedings  "  taken  or  to 
be  taken  under  and  after  the  commencement  of  this  Act  upon  any  trading,  act  of 
bankruptcy,  petitioning  creditor's  debt,  fiat,  or  other  proceeding  in  bankruptcy  before 
the  commencement  of  this  Act."  It  is  manifest,  [448]  therefore,  that  the  old  power 
in  any  Commissioners  to  make  a  conveyance  is  repealed  and  gone.  Then  the  4th 
section,  as  my  brother  Channell  has  pointed  out,  ought  to  be  read  thus — after  the 
commencement  of  this  Act,  proceedings  in  bankruptcy,  whether  under  previous  fiats 
or  commissions,  shall  be  continued  under  this  Act.  It  goes  on  :  "  Nothing  in  this 
Act  contained  shall  render  invalid  any  proceedings  in  bankruptcy,  or  any  fiat  in 
bankruptcy,  or  any  petition  for  arrangement  depending  at  the  commencement  of  this 
Act,  or  any  proceedings  which  may  have  been  instituted  or  taken  under  or  by  virtue 
of  such  bankruptcy,  fiat  or  petition,  or  lessen  or  affect  any  right,  title,  claim,  demand, 
or  remedy  which  any  person  now  has,  or  hereafter  may  have,  under  or  by  virtue 
thereof,  or  lessen  or  affect  any  right,  title,  claim,  demand,  or  remedy  which  any 
person  now  has,  or  hereafter  may  have,  upon  or  against  any  bankrupt  against  whom 
any  fiat  has  or  shall  have  been  issued."  Reading  those  two  sections  according  to  their 
natural  import,  the  right  which  the  creditors  had  against  this  bankrupt's  estate  when 
the  Act  passed  is  not  affected  by  it.  But  the  argument  on  the  part  of  the  defendants 
is  that  it  is  very  essentially  affected  by  it ;  and  therefore,  if  there  is  an  ambiguity,  we 
must  construe  the  Act  so  as  to  make  it  good  sense,  and  prevent  the  right  of  the 
creditors  from  being  affected.  Having  made  these  preliminary  observations,  I  come 
to  the  142nd  section ;  but  before  I  refer  to  that,  I  will  address  myself  to  the  arguments 
on  the  part  of  the  defendants.  I  would  call  attention  to  several  of  the  preceding 
sections,  where  the  expression  used  is  in  relation  to  future  matters.  For  instance,  the 
65th,  after  designating  certain  persons,  says  they  "shall  be  deemed  traders  liable  to 
become  bankrupt."  The  66th  section  says,  "if  any  such  trader,  having  privilege  of 
parliament,  shall  commit  any  act  of  bankruptcy,  &c.  : "  that  is  [449]  future.  So,  also, 
the  67th,  "if  any  trader  liable  to  become  bankrupt  shall  depart  this  realm  :  "that  is 
future,  and  so  it  will  be  found  with  respect  to  a  great  many  sections.  In  section 
139  there  is  this: — "At  the  first  public  sitting  appointed  by  the  Court  under  any 
bankruptcy,  or  at  any  adjournment  thereof,  assignees  of  the  bankrupt's  estate  and 
effects  shall  and  may  be  chosen ; "  that  is  future  only.  Now,  when  we  come  to  the 
142nd  section  we  find  a  different  phraseology :  "  When  any  person  shall  have  been 
adjudged  a  bankrupt."  It  is  said  that  is  future,  and  means  at  some  future  time.  I 
read  it  thus, — "when  any  person  at  any  future  time  shall  have  been  adjudged," 
which  may  mean  any  time  previously  to  that  future  time.  It  then  goes  on  to  matters 
which,  according  to  that  notion,  ought  to  point  to  something  future  ;  but  it  is  remark- 
able, if  we  read  on  the  expression  is  this :  when  any  person  shall  have  been  adjudged 
a  bankrupt  all  lands  &c.  to  which  any  bankrupt  is  entitled,  &c.,  which  may  mean  "is 
at  the  time  of  the  passing  of  this  Act,"  because  that  is  the  only  time  in  which  the 
word  "is,"  in  the  present  tense  can  be  applied,  or  it  may  mean  "shall  be,"  either  in 
relation  to  the  future  or  the  past.  It  seems  to  me  the  meaning  is  this  :  "  whenever, 
in  future,  any  person  shall  be  entitled  to  any  lands,  or  any  lands  shall  come  to  him 
after  he  has  been  adjudged  a  bankrupt  before  or  since  the  passing  of  this  Act."  I 
have  a  difficulty  in  saying  that  is  the  grammatical  construction  ;  because,  if  any  one 
will  carefully  read  the  act  of  parliament  he  will  find  that  it  cannot  be  construed 
according  to  the  strict  rules  of  grammar.  The  words  are,  "  when  any  person  shall 
have  been  adjudged  a  bankrupt,  all  lands  to  which  any  bankrupt  is  entitled  " — it  does 
not  say  "such  lands;"  it  then  goes  on,  and  "all  interest  to  which  such  bankrupt  is 
entitled  in  any  such  lands,  tenements  or  hereditaments,  and  of  which  he  might  accord- 
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ing  to  the  laws  of  the  several  countries,  [450]  dominions,  plantations,  or  colonies 
have  disposed,  and  all  such  lands,  tenements  and  hereditaments  as  he  shall  purchase, 
or  shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt  before  he  shall  have 
obtained  his  certificate,  and  all  deeds,  papers  and  writings  respecting  the  same,  shall 
become  absolutely  vested  in  the  assignees  for  the  time  being."  I  do  not  undertake  to 
put  a  strict  grammatical  construction  upon  that ;  but  it  seems  to  me  the  meaning  is 
this :  "in  future,  when  any  person  shall  have  been  adjudged  a  bankrupt,  whether  the 
adjudication  shall  have  been  before  or  after  this  Act,  all  property  to  which  that  bank- 
rupt is  or  shall  be  entitled,  whether  at  this  or  any  future  time,  shall  vest  in  his 
assignees."  That  being  so,  the  plaintiffs  are  entitled  to  the  land  ;  and,  consequently, 
they  are  entitled  to  the  deeds ;  and,  the  Statute  of  Limitations  being  no  answer,  they 
are  entitled  to  recover  them ;  and  this  rule  must  be  discharged. 
Rule  discharged. 


DixpN  V.  Smith.  Feb.  11,  1860. — In  an  action  by  a  surgeon  for  slander,  imputing 
that  a  female  servant  had  had  a  bastard  child  by  him,  whereby  D.  would  not 
employ  him  as  an  accoucheur,  and  the  plaintiff  was  otherwise  injured  in  the 
way  of  his  business,  it  was  proved  that  the  words  were  spoken  by  the  defen- 
dant in  conversation  with  I).  Held,  that  the  plaintiff  was  not  entitled  to 
recover  such  damages  in  respect  of  a  general  loss  of  business  as  might  have 
been  caused  by  repetitions  of  the  slander,  but  could  not  have  arisen  directly 
from  the  speaking  of  the  words  by  the  defendant  to  D. 

[S.  C.  29  L.  J.  Ex.  125.     Observed  upon,  Biding  v.  Smith,  1876,  1  Ex.  D.  91. 
Referred  to,  Eatdiffe  v.  Evans,  [1892]  2  Q.  B.  530. J 

The  declaration  stated,  that  before  and  at  the  time  of  committing  of  the  grievance, 
the  plaintiff  was  a  surgeon  and  accoucheur,  and  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  certain  words  (which  were  set  out),  meaning 
that  the  plaintiff  was  the  father  of  an  illegitimate  child  by  a  servant  girl  in  the 
plaintiff's  service :  By  reason  whereof  Alfi-ed  Daws,  the  husband  of  one  [451]  Rebecca 
Daws,  would  not  employ  the  plaintiff  in  the  way  of  business  to  attend  his  wife, 
the  said  Rebecca  Daws,  as  her  accoucheur,  when  she  was  delivered  of  a  child,  as  he 
otherwise  would  have  done ;  and  the  plaintiff  thereby  lost  the  fees,  &c.,  which  he 
would  have  otherwise  gained  by  attending  the  said  Rebecca  Daws ;  and  has  been 
injured  in  the  way  of  his  said  business,  and  the  profits  of  his  said  business  have  diminished, 
and  the  goodwill  of  his  said  business  is  deteriorated  in  value,  &c.     Plea ;  not  guilty. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Surrey  Summer  Assizes,  it  appeared 
that  the  plaintiff  was  a  surgeon  and  accoucheur  practising  in  Bermondsey.  A  servant 
girl,  named  Milner,  had  left  his  service,  being  at  the  time  pregnant.  The  plaintiff 
had  been  engaged  by  a  married  woman  named  Daws,  to  attend  her  in  her  con- 
finement. In  the  month  of  June  he  called  to  inquire  how  she  was  going  on,  and 
to  ascertain  when  his  services  were  likely  to  be  required,  and  found  that  she  had 
been  already  confined,  and  that  another  medical  man  had  attended  her.  The 
plaintiff  expostulated  with  her  husband,  who  eventually  explained  that  in  January  or 
February  the  defendant  made  a  communication  to  him  to  the  effect  stated  in  the 
declaration  ;  and  that  in  consequence  he  had  decided  to  employ  another  medical  man 
instead  of  the  plaintiff.  The  fee  charged  by  the  plaintiff  would  have  been  a  guinea 
or  two  guineas.  The  plaintiff  also  proved  that  since  January,  1859,  his  business, 
particularly  in  midwifery  cases,  had  fallen  off  to  the  extent  of  one  third. 

The  learned  Judge  told  the  jury  that  they  might  take  into  consideration  how  much 
the  plaintiff's  business  fell  off  in  consequence  of  what  the  defendant  said ;  but  that 
they  must  be  cautious  not  to  give  damages  for  any  injury  not  arising  from  the  words 
of  the  defendant,  and  that  he  was  not  answerable  for  damage  arising  from  repetitions 
of  the  slander.     "The  jury  having  found  a  verdict  for  the  plaintiff,  with  501.  damages. 

[452]  Montagu  Chambers,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  evidence  of  general  loss  of  patients  and 
diminution  of  business.  Secondly,  for  misdirection,  in  telling  the  jury  that  they  might 
take  into  consideration  such  loss  as  proved  in  assessing  the  damages.  Thirdly,  on  the 
ground  that  the  damages  were  excessive. 
Ex.  Div.  XIII.— 40* 
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Shee,  Serjt.,  and  Prentice,  now  shewed  cause.  The  declaration  contains  an  aver- 
ment of  a  general  loss  of  profits  as  well  as  of  the  particular  loss  of  the  profits  to  be 
derived  from  the  patient  who  engaged  the  plaintiff"  to  attend  her  in  her  confinement. 
It  was  proved  that  the  plaintiff's  profits  fell  off  from  the  time  when  the  defendant 
uttered  the  slanders  complained  of.  In  an  action  for  slander  of  the  plaintiff  in  his 
trade  or  business,  with  a  general  allegation  of  loss  of  business,  it  is  competent  to  the 
plaintift'  to  prove,  and  for  the  jury  to  assess  damages  for,  a  general  loss  or  decrease  of 
trade  :  Roscoe  on  Evidence,  p.  538,  citing  Evans  v.  Harries  (1  H.  &  N.  251).  [Martin,  B. 
Is  that  so  where  the  words  are  not  actionable  in  themselves  without  an  averment  of 
special  damage  1  In  such  a  case  the  action  is  in  substance  an  action  to  recover  the 
special  damage  :  Wilby  v.  Elstm  (8  C.  B.  142).]  When  the  special  damage  alleged 
has  been  proved,  the  plaintiff  is  at  liberty  to  prove  any  general  damage  he  has  sus- 
tained by  reason  of  the  speaking  of  the  words.  It  is  clear  that  the  plaintiff's  damage 
was  not  limited  to  the  guinea  he  would  have  earned  by  attending  the  patient  who 
engaged  him. 

Montagu  Chambers,  for  the  defendant.  The  rule  as  to  special  damage  in  an  action 
of  defamation,  where  the  words  are  not  actionable  in  themselves,  is  stated  in  the  notes 
to  Craft  V.  Boite,  1  Wms.  Saund.  p.  243  d. 

[453]  Martin,  B.  We  are  all  of  opinion  that  the  plaintiff's  damages  were  not 
limited  to  a  guinea,  but  that  the  jury  might  consider  what  damage  he  had  sustained  in 
consequence  of  the  speaking  of  the  words.  But  we  think  that  the  jury  were  not  at 
liberty  to  give  such  general  damages  as  they  have  given.  The  decline  of  the  plaintiff's 
business  cannot  have  arisen  from  the  speaking  of  the  slanderous  words  by  the  defen- 
dant to  Daws :  and  for  repetitions  of  the  slander  the  defendant  is  clearly  not 
responsible.  There  must  therefore  be  a  new  trial,  unless  the  defendant  agrees  to 
reduction  of  the  damages. 

Rule  accordingly. 


In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

GiLBERTSON  V.  RiCHARDS  AND  OTHERS.  Feb.  11,  1860. — A.  being  mortgagee  in 
fee  simple  of  certain  lands,  and  the  equity  of  redemption  in  fee  belonging  to  B., 
by  indentures  of  lease  and  release,  dated  October,  1838,  between  B.  of  the  first 
part,  A.  of  the  second  part,  I.  of  the  third  part,  and  H.  of  the  fourth  part,  B., 
did  limit  and  appoint,  and  A.  conveyed  to  IL,  and  B.  confirmed,  the  said  lands, 
to  have  and  to  hold  the  same  to  H.,  his  heirs  and  assigns,  to  the  use  of  H.,  his 
heirs  and  assigns,  for  ever,  subject  to  a  proviso  for  redemption  by  B.,  his  heirs, 
&c.,  on  payment  of  50001.  Amongst  other  provisoes  there  was  one,  that  if 
default  should  be  made  in  payment  of  the  50001.,  it  should  be  lawful  for  H.,  his 
heirs  and  assigns,  to  sell.  This  deed  contained  a  proviso  for  quiet  enjoyment  by 
B.,  until  default ;  also  the  following :  "  Provided  always,  and  it  is  hereby 
expressly  agreed  and  declared  between  and  by  the  parties  hereto,  that  if  at  any 
time  hereafter,  when  and  so  soon  as  H.  and  every  other  person  claiming  or  to 
claim  by,  from,  through  or  under  him,  shall,  under  or  by  virtue  of  any  power 
or  authority  herein  contained,  enter  into  or  upon  or  otherwise  become  possessed 
of  the  said  premises,  or  any  part  thereof,  the  same  shall  from  thenceforth  be 
subjected  and  be  charged  to  and  with  the  payment  to  B.  and  his  assigns  of  the 
annual  sum  of  401.,  and  the  same  shall  thenceforth  be  recovered  or  recoverable 
by  distress  or  otherwise  upon  or  out  of  the  mortgaged  premises."  This  convey- 
ance was  executed  by  A.  and  B.,  but  not  by  H.  Default  having  been  made  in  pay- 
ment, H.  entered  into  possession  for  the  purpose  of  exercising  the  power  of  sale, 
and  by  indenture,  dated  in  1847,  conveyed  to  T.,  who  entered  into  possession  of 
the  lands  and  duly  paid  the  401.  rent.  JHeld,  by  the  Court  of  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court  of  Exchequer) :  First,  that  the  rent  was 
well  created  by  way  of  use. — Secondly,  that  the  rent-charge  was  not  invalid 
as  commencing  at  a  period  too  remote,  and  so  contravening  the  rule  against 
perpetuities. — Quaere,  whether  the  rule  as  to  perpetuities  applies  to  a  case  where 
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the   party   who  is  to  take  is  ascertained,   and  who  can   dispose   of,  release   or 
alienate  the  estate  limited  to  him. 

[S.  C.  29  L.  J.  Ex.  213 ;  6  Jur.  (N.  S.)  672.  Followed,  Birmingham  Canal  C<mpany  v. 
Cartwright,  1879,  11  Ch.  D.  421.  Dissented  from,  London  and  Smith  Western 
Railway  v.  Gomm,  1882,  20  Ch.  D.  562.  Disapproved,  Redingfon  v.  Brovme,  1893. 
32  L.  R.  Ir.  347.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  on  a 
special  case  (reported  vol.  4,  p.  277). 

[454]  Quain  argued  for  the  plaintiff  in  Trinity  Vacation  (June  23). (a)  The 
question  is,  whether  the  proviso  in  the  indenture  of  the  25th  of  October,  1838,  creates 
a  legal  rent-charge  in  respect  of  which  the  grantees  were  entitled  to  distrain.  That 
depends,  in  the  first  place,  upon  whether  the  deed  can  be  read  as  if  the  rent-charge 
were  inserted  in  the  habendum.  If  that  could  be  done  there  would  be  a  sufficient 
seisin  to  support  the  use  to  Billings.  But  that  cannot  be,  unless  this  is  an  exception 
to  the  rule  that  a  use  limited  upon  a  use  cannot  be  executed  by  the  statute. 
Cromwell's  case  (2  Rep.  69  b.)  is  said  by  Sanders  to  be  the  only  exception :  1  Sand. 
Uses,  p.  276;  note  to  Gilbert  on  Uses,  p.  86  (page  193,  3rd  edition,  by  Sugden). 
[Williams,  J.  I  do  not  see  that  it  is  an  exception.  A  future  contingent  use  is  not  a 
use  upon  a  use.  Wightman,  J.  Cromwell's  case  (2  Rep.  69  b.)  is  not  distinguishable 
from  this.]  Secondly,  the  limitation  of  the  rent-charge  is  void  for  remoteness.  It  is 
quite  uncertain  whether  the  mortgagees  may  ever  enter.  They  certainly  may  not 
enter  within  the  period  of  a  life  or  lives  in  being  and  after  twenty -one  years.  A  grant 
or  limitation  of  a  rent  charge  is  void  if  it  is  not,  in  point  of  fact,  certain  at  the  time 
of  creating  it  that  it  will  attach  within  some  period  of  a  life  or  lives  in  being  and 
twenty -one  years  after  :  Lewis  on  Perpetuities,  p.  170,  ib.  Appendix,  p.  35.  It  is  not 
enough  that  it  may  vest,  or  that  it  probably  will  vest,  within  that  time.  Here  the 
mortgagees  may  enter  to  distrain  for  interest  or  in  default  of  payment  of  the 
principal,  and  upon  those  contingencies  the  rent  might  come  into  existence,  but  the 
event  may  never  happen.  [Byles,  J.  Would  you  contend  that  the  power  of  sale  in  a 
mortgage  deed  may  be  too  remote  1]  The  Court  of  Exchequer  appear  to  think  [455] 
that  if  the  person  to  whom  the  estate  is  limited  can  release  it,  or  deal  with  it,  the 
limitation  will  not  be  invalid  as  tending  to  a  perpetuity.  But  no  trace  of  such  a 
doctrine  is  to  be  found  in  the  books.  Suppose  an  estate  is  limited  to  A.  for  life,  with 
remainder  to  B.  and  his  heirs,  and  if  he  die  without  issue  then  to  C,  the  limitation  to 
C.  would  be  void  ;  yet  there  would  be  nothing  to  disable  C.  from  releasing  or  con- 
veying his  possibilty.  [Cockburn,  C.  J.  In  the  case  put  the  contingency  is  not 
within  the  control  of  the  party.]  In  Washburn  v.  Downes  (1  Chan.  Cas.  23),  cited  in 
Sanders  on  Uses,  p.  203,  it  is  said  that  "a  perpetuity  is  where,  if  all  that  have  interest 
join,  yet  they  cannot  bar  or  pass  the  estate."  There  is  a  qualification  of  the  rule, 
viz.  that  if  the  owner  of  the  estate  can  destroy  the  limitation  so  as  to  pass  the  fee, 
without  the  concurrence  of  the  individual  interested  in  that  limitation,  the  case  does 
not  come  within  the  rule  as  to  perpetuities:  Lewis  on  Perpetuities,  p.  164.  Here 
Billings  could  have  destroyed  the  rent,  but  the  mortgagees  who  were  seised  of  the  legal 
estate  could  not  have  done  so.  The  rule  against  perpetuities  applies  to  rents  limited 
to  commence  in  futuro :  Gilbert  on  Rents,  p.  59,  1  Fearne's  Contingent  Remainders, 
by  Butler,  p.  528,  note,  Gilbert  on  Uses,  p.  86,  note  (p.  195),  Sanders  on  Uses,  p.  204, 
citing  Hartopp  v.  Lord  Carbei-y  (Q.  B.  Ireland.  Not  reported).  If  the  judgment  of  the 
Court  of  Exchequer  is  correct,  a  new  rent  might  be  created  to  arise  at  any  time, 
however  distant.  [Williams,  J.  Suppose  a  term  of  500  years  is  limited  to  A.,  and  the 
remainder  expectant  upon  the  term  to  B.,  the  limitation  of  the  remainder  is  valid. 
May  not  the  legal  effect  here  be  that  the  rent  is  limited  in  remainder  after  a  particular 
estate  in  the  mortgagor  ?]  The  rent  had  no  existence  until  the  period  at  which  it  was 
to  be  enjoyed.  It  is  a  contradiction  in  terms  to  speak  of  a  vested  interest  in  a  rent 
which  has  no  existence  until  a  use  arises  upon  a  future  contingency.  The  limitation 
of  a  rent  [456]  in  pnesenti  subject  to  a  clause  of  defeazance  suspending  the  operation 
of  the  grant  would  be  as  open  to  the  objection  of  remoteness,  as  the  grant  of  a  rent 
to  commence  in  futuro  :  Lewis  on  Perpetuities,  p.  613.     The  rule  against  perpetuities 

(a)  Before  Cockburn,  C.  J.,  Wightman,  J.,  Williams,  J.,  Crompton,  J,  and 
Byles,  J. 
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has  reference  to  the  vesting  of  the  limitation.  [Wightman,  J.  I  do  not  see  how  the 
rent  can  be  said  to  be  vested  until  it  arises.  Crompton,  J.  If  a  person  has  an  estate 
with  a  power  of  sale,  you  would  say  that  the  rule  does  not  apply  because  the  power 
is  appended  to  a  particular  estate.(a)]  Here  the  rent  is  not  to  arise  upon  the  actual 
entry  of  the  mortgagees.  Lastly,  it  does  not  appear  that  possession  has  ever  been  taken 
by  the  mortgagees,  so  that  the  contingency  on  which  the  rent  was  to  arise  has  not 
happened. 

Mathew,  for  the  defendants.  The  intent  was  that  the  mortgagee  should  have 
power  to  sell  the  land  minus  the  rent-charge.  As  the  mortgagor  was  to  continue  ui 
possession,  the  rent  was  not  to  come  into  existence,  as  against  the  mortgagee,  till  his 
possession  was  determined.  Under  the  agreement  of  the  1st  of  February,  1837,  by 
which  Billings,  then  being  the  owner  of  the  equity  of  redemption,  agreed  to  sell  to 
Thompson,  Trye  and  Baron,  he  reserved  a  power  of  distress  for  the  rent  or  sum  of  401. 
As  none  of  the  parties  then  had  any  legal  estate  in  them,  that  reservation  might 
operate  merely  as  a  licence,  but  it  would  enable  Billings  to  recover  the  rent  by  distress 
against  all  parties  except  the  mortgagee.  The  intent  of  the  deed  of  October,  1838, 
was  that  the  rent  charge  would  always  remain  in  Billings.  The  proviso  for  quiet 
enjoyment  made  Billings  tenant  to  the  mortgagee  :  Fowsely  v.  blackman  (Cro.  Jac. 
669),  Wilkinsm  v.  Hall  (3  Bing.  N.  C.  508),  Freeman,  v.  [457]  Edwards  (2  Ex,  732). 
The  rent  was  limited  to  commence  on  the  expiration  of  that  tenancy,  which  was  less 
than  a  tenancy  from  year  to  year.  It  is  not  easy  to  see  how  the  doctrine  of  perpetui- 
ties applies.  If  the  mortgage  debt  was  paid  off,  the  whole  estate  would  be  capable 
of  being  disposed  of.  There  are  several  exceptions  to  the  rule,  that  an  estate  must  be 
limited  to  commence  within  the  period  of  a  life  or  lives  in  being  or  twenty-one  years 
after,  when  from  any  other  circumstances  there  is  no  danger  of  a  tendency  to  a 
perpetuity.  Where,  for  instance,  the  limitations  are  subject  to  be  defeated  by  the 
beneficial  owner  of  the  estate  for  the  time  being :  Lewis  on  Perpetuities,  p.  560. 
Thus,  executory  or  springing  uses  by  way  of  remainder  on  the  expiration  of  estates 
tail  are  not  within  the  rule,  because  the  destructibility  of  the  estate  by  the  tenant  in 
tail  removes  all  dangerous  tendency  to  a  perpetuity  :  Lewis  on  Perpetuities :  chap.  32, 
p.  663,  et  seq.  Powers  of  sale  in  mortgage  deeds,  which  would  otherwise  be  void 
for  remoteness,  are  held  valid  on  the  ground  that  the  mortgagor  may  get  rid  of  them. 
It  is  enough  if  the  alienability  of  the  whole  estate  is  preserved  :  Briggs  v.  The  Earl  of 
Oxfmxl  (1  De  Gex,  M'N.  &  G.  363).  Assuming  that  the  rent  did  not  arise  at  the  time 
when  the  deed  was  executed^  there  is  a  sufficient  guarantee  against  the  inalienability 
of  the  estate,  because  the  mortgagor,  as  owner  of  the  equity  of  redemption,  might  at 
any  time  pay  off  the  mortgage  and  so  release  the  estate  from  the  rent.  The  proviso 
is  that  upon  the  entry  of  "  the  mortgagees  and  every  other  person  claiming  under 
them  "  the  premises  are  to  be  charged  with  the  rent.  These  are  successive  contin- 
gencies, and  if  the  rent  arises  upon  the  entry  of  the  mortgagees  themselves  it  will  be 
unobjectionable :  Lewis  on  Perpetuities,  p.  548,  Boyce  v.  Harming  (2  C.  &  J.  334), 
Mmeypenny  v.  Deering  (2  De  Gex,  M'N.  &  G.  145). 

[458]  Quain,  in  reply.  First,  the  estate  of  the  mortgagor  is  not  a  tenancy  at  will. 
The  cases  on  that  subject  are  collected  in  Keech  v.  Hall  (1  Smith's  Lead.  Cas.  440, 
4th  ed.).  There  is  no  analogy  between  this  rent  and  a  power  of  sale  annexed  to  an 
estate.  Under  no  circumstances  can  the  mortgagee  get  rid  of  this  rent.  A  power  of 
sale  does  not  clog  the  enjoyment  of  the  estate  by  the  legal  owner  and  the  mortgagee. 
The  limitation  of  the  rent  is  not  upon  any  contingency  with  a  double  aspect  or  alterna- 
tive events,  but  upon  the  happening  of  a  single  event. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wightman,  J.  Upon  the  argument  in  this  case  the  plaintiff  in  error  suggested 
three  grounds  of  error.  First,  that  the  rent-charge,  for  which  the  distress  was  made, 
was  not  well  created  under  the  Statute  of  Uses.  Secondly,  that  the  rent-charge  was 
invalid  as  commencing  at  a  period  too  remote,  and  so  contravening  the  rule  against 
perpetuities ;  and,  thirdly,  that  the  time  at  which  the  rent-charge  was  to  commence 
had  not  arrived  as  possession  had  not  been  taken  by  the  mortgagees  within  the  meaning 
of  the  deeds  creating  the  rent-charge. 

The  first  and  last  of  these  objections  were  in  effect  disposed  of  during  the  argu- 

(a)  Lewis  on  Perpetuities,  c.  25,  p.  541,  was  referred  to. 
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raent :  the  Court  intimating  its  opinion  that  CromwelTs  case  (2  Rep.  69)  was  a  decisive 
authority  against  the  first  objection  ;  and,  with  respect  to  the  last,  it  was  answered, 
by  the  statement  in  the  case  that,  upon  default  of  payment  of  the  mortgage  money, 
the  mortgagees  entered  into  possession  of  the  mortgaged  premises,  and  exercised  their 
power  of  sale. 

The  only  question  which  remained  for  consideration  was  [459]  whether  the  second 
objection,  founded  on  the  law  against  perpetuities,  was  available  in  this  case,  and  we 
are  of  opinion  that  it  is  not.  We  think  that  this  rent  is  not  liable  to  the  objection  as 
to  perpetuity.  The  real  effect  of  the  limitations  in  the  fleed  before  us  is,  that  the 
mortgagees  are  to  take  possession  or  sell,  subject  to  the  payment  of  this  rent  to 
Billings. 

It  is  a  restriction  on  the  amount  of  the  estate  of  the  mortgagees,  and  seems  within 
the  cases  as  to  the  power  of  sale  in  a  mortgagee,  which,  as  incidental  to  his  estate,  is 
held  not  to  be  within  the  rule  as  to  perpetuities. 

There  may  be  considerable  doubt  also  on  the  point  raised  by  counsel,  whether  the 
rule  as  to  perpetuities  applies  to  a  case  like  the  present,  where  the  party  who  or  whose 
heirs  are  to  take,  is  ascertained,  and  who  can  dispose  of,  release  or  alienate  the  estate, 
either  at  common  law  or  at  all  events  since  the  passing  of  the  8  &  9  Vict.  c.  106,  s.  6. 

The  judgment  of  the  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 

Memorandum. 

In  the  present  vacation  (iMareh  13),  the  Honourable  Sir  William  Henry  Watson, 
Knight,  one  of  the  Judges  of  this  Court,  died  shortly  after  concluding  his  charge  to 
the  Grand  Jury  at  the  Assizes  for  the  county  of  Montgomery.  He  was  succeeded  by 
James  Plaisted  Wilde,  Esquire,  one  of  Her  Majesty's  counsel,  who  was  first  called  to 
the  degree  of  the  coif,  and  gave  rings  with  the  motto  "  Veritas  victrix."  He  after- 
wards received  the  honour  of  Knighthood. 


[460]    P^xcHEQUER  Reports,    Easter  Term,  23  Vict. 

Eyre  and  Others  v.  Waller.-    May  8,  1860. — A  check  on  a  banker  is  within  the 
"Summary  Procedure  on  Bills  of  Exchange  Act,  1855." 

[S.  C.  29  L.  J.  Ex.  246 ;  6  Jur.  (N.  S.)  512 ;  8  W.  R.  450;  2  L.  T.  253.] 

In  this  case  the  plaintiffs  issued  a  writ  of  summons  under  "  The  Summary  Pro- 
cedure on  Bills  of  Exchange  Act,  1855"  (18  &  19  Vict.  c.  67).  The  indorsement  on 
the  back  of  the  writ  was,  "The  plaintiffs  claim  1241.  19s.  as  the  payees  of  a  check  or 
bill  of  exchange  of  which  the  following  is  a  copy  : — 

"  '  London  and  County  Bank,  "  '  Hitchin,  March  7,  1860. 

" '  Hitchin  Branch. 

"  'Pay  Messrs.  Eyre  &  Co.(a)  one  hundred  and  twenty-four  pounds  IQa. 
'"£124,19.         '  «" John  Waller.'" 

Indorsed  "  Eyre  (fe  Co." 

A  summons  was  taken  out  at  Chambers  to  set  aside  the  writ  of  summons  and  all 
subsequent  proceedings,  on  the  ground  that  a  banker's  check  was  not  within  the  pro- 
visions [461]  of  that  Act.  This  summons  was  heard  before  Channel!,  B.,  who  referred 
the  question  to  the  Court. 

Tompson  Chitty  having  obtained  a  rule  nisi  accordingly, 

Crompton  Hutton  now  shewed  cause.  The  18  &  19  Vict.  c.  67,  s.  1,  enacts  that 
"all  actions  upon  bills  of  exchange  or  promissory  notes,  commenced  within  six  months 
after  the  same  shall  have  become  due  and  payable,  may  be  by  writ  of  summons  in 
the  special  form  contained  in  Schedule  A.  to  this  Act  annexed,  and  indorsed  a.s  therein 

(a)  The  affidavit  verifying  the  copy  of  the  writ  of  summons  stated,  that  the  check 
was  incorrectly  copied  thereon,  inasmuch  as  it  was  made  payable  to  "  Messrs.  Eyre 
&  Co.  or  order." 
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mentioned,"  &c.  A  banker's  check  is  within  that  enactment.  Its  language  is  general 
and  will  include  all  instruments  in  the  nature  of  bills  of  exchange  and  promissory 
notes.  A  banker's  check  is  a  bill  of  exchange  payable  at  sight.  It  is  not  the  less  a 
bill  of  exchange  because  it  is  never  intended  to  be  accepted.  The  statute  is  a  bene- 
ficial one  and  ought  to  receive  a  liberal  construction.  In  liuchford  v.  Daniel  (1  F.  (fe 
F.  602),  Willes,  J.,  decided  at  Chambers,  that  a  check  was  within  the  Act.  The 
Stamp  Act,  55  Geo.  3,  c.  184,  Sched.  Part.  I.,  which  imposes  a  certain  duty  on  bills 
of  exchange,  expressly  exempts  bankers'  checks,  thereby  shewing  that  the  legislature 
considered  checks  to  be  bills  of  exchange. 

Tompson  Chitty,  in  support  of  the  rule.  The  question  is,  not  whether  the 
holders  of  dishonoured  checks  ought  to  have  this  summary  remedy,  but  whether  the 
legislature  has  given  it  to  them.  The  words  of  the  18  &  19  Vict.  c.  64,  are  confined 
to  bills  of  exchange  and  promissory  notes.  A  check  may,  for  some  purposes,  he  a  bill 
of  exchange,  but  it  is  not  so  in  common  parlance  or  for  the  purposes  of  this  Act.  In 
the  55  Geo.  3,  c.  184,  Sched.  Part  I.,  the  legislature  uses  a  different  expression  when 
speaking  of  bills  of  [462]  exchange  and  bankers'  checks.  So  in  the  Stamp  Acts, 
16  &  17  Vict.  c.  59,  and  17  &  18  Vict.  c.  83,  checks  are  designated  as  "drafts  or 
orders  for  the  payment  of  money."  The  1  &  2  Vict.  c.  110,  s.  12,  empowers  the 
sheriflp  to  seize  "  any  checks,  bills  of  exchange,  promissory  notes,"  &c.  If  the  legis- 
lature had  intended  to  include  checks  in  the  18  &  19  Vict.  c.  67,  it  is  reasonable  to 
suppose  that  they  would  have  used  similar  language.  The  provisions  of  that  Act  are 
limited  to  actions  upon  bills  of  exchange  or  promissory  notes  commenced  within  six 
months  after  the  same  shall  have  become  due  and  payable,  which  cannot  apply  to 
checks.  A  bill  of  exchange  or  promissory  note  is  payable  at  a  certain  time  expressed 
on  the  face  of  it,  so  that  there  is  something  definite  to  shew  when  it  became  due  and 
payable ;  but  a  check  is  not  payable  until  after  presentment,  which  may  be  at  any 
time  within  six  years  after  it  is  drawn.  Again,  the  5th  section  provides  that  "  the 
holder  of  every  dishonoured  bill  of  exchange  or  promissory  note  shall  have  the  same 
remedies  for  the  recovery  of  the  expenses  incurred  in  noting  the  same  for  non-accept- 
ance or  non-payment,  or  otherwise,  by  reason  of  such  dishonour,  as  he  has  under  this 
Act  for  the  recovery  of  the  amount  of  such  bill  or  note."  A  check  is  not  noted  for 
non-acceptance  or  non-payment.  Then,  by  the  6th  section,  the  holder  of  any  bill  of 
exchange  or  promissory  note  may  issue  one  writ  of  summons  against  all  or  any  number 
of  the  parties  to  the  bill  or  note.  Moreover,  the  pteamble  shews  that  the  object  of 
the  Act  was  to  prevent  frivolous  and  fictitious  defences,  but  checks  were  not  usually 
subject  to  such  defences. 

Pollock,  C.  B.  The  rule  ought  to  be  discharged.  It  would  be  exceedingly 
dangerous  if  we  were  to  adopt  the  result  of  the  criticisms  of  Mr.  Chitty  on  this  subject. 
He  [463]  asks  us  to  restrain  the  operation  of  a  most  beneficial  enactment,  because  the 
legislature  has  not  used  in  it  all  the  expressions  which  are  found  in  other  Acts, 
certainly  not  in  pari  materia.  Considering  how  acts  of  parliament  are  drawn  at  the 
present  time,  I  say  it  would  be  dangerous  to  limit  the  construction  of  an  Act,  because 
the  legislature  has  not  used  all  the  words  which  they  might  have  used  upon  the 
subject.  According  to  the  notion  of  lawyers,  a  check  is  a  bill  of  exchange.  It  is  so 
treated  in  the  Stamp  Act,  55  Geo.  3,  c.  184,  where  the  legislature  thought  it  necessary 
to  prevent  the  application  of  its  provisions  to  checks,  because  they  come  within  the 
denomination  of  "  bills  of  exchange."  We  ought  rather  to  extend  than  restrain  the 
operation  of  the  Act  in  question,  for  if  there  is  any  negotiable  instrument  to  which 
effect  ought  to  be  given  by  a  Court  of  law  it  is  a  check  which  should  be  considered 
as  cash. 

Martin,  B.     I  am  of  the  same  opinion. 

Bramwell,  B.  I  am  of  the  same  opinion.  As  to  the  argument  of  Mr.  Chitty, 
that  in  the  case  of  a  check  there  is  no  liability  until  it  is  presented — a  bill  of  exchange, 
though  it  has  never  been  accepted,  is  within  the  Act.  It  is  true  that  a  check  is  not 
commonly  called  a  bill  of  exchange,  but  in  construing  a  statute  we  ought  to  give  its 
words  their  natural  and  legal  meaning  unless  there  is  something  in  the  context  which 
requires  a  different  construction,  which  is  not  the  case  here.  Since  the  recent  altera- 
tion in  the  stamp  law,  which  has  imposed  a  duty  on  checks,  it  is  difficult  to  distinguish 
them  from  bills  of  exchange,  for  they  are  constantly  made  payable  to  order. 

Wilde,  B.  I  am  of  the  same  opinion.  It  seems  to  me  [464]  that  a  check  is 
within  the  words  of  the  Act,  and  also  within  the  mischief  intended  to  be  remedied. 
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The  argument  against  that  view  is,  that  terms  are  used  in  other  Acts  which  are  not 
used  in  this  Act.  As  to  the  5th  and  6th  sections,  it  is  very  natural  that  there  should 
be  some  sections  relating  to  bills  of  exchange  only  ;  it  is  enough  to  say  that  the  first 
section  applies  to  checks.  With  respect  to  the  other  Acts  referred  to,  in  which  the 
word  check  is  introduced,  they  are  not  in  pari  materia  and  have  a  totally  different 
scope.  Nothing  can  be  more  dangerous  than  to  construe  one  statute  by  another, 
especially  when  we  consider  the  mode  in  which  statutes  are  framed  in  the  present 
time. 

Rule  discharged. 

The  Liverpool  Borough  Bank  v.  Logan  and  Another.  May  4,  I860.— N.  accepted 
bills  of  exchange,  for  30691.  and  9431.,  against  goods  shipped  on  his  account,  which 
bills  together  with  the  bills  of  lading  were  held  by  a  certain  Bank.  The  plaintiffs, 
at  the  request  of  N.,  obtained  the  bills  of  lading  from  the  Bank  upon  guarantee- 
ing them  the  payment  of  the  bills  of  exchange.  The  cargo  having  fallen  in 
value,  and  the  plaintiffs  having  ascertained  that  the  defendants  were  interested 
in  it  to  the  extent  of  one  half,  the  defendants  at  their  request  signed  the  follow- 
ing undertaking  : — "  The  produce  held  on  account  of  N.  to  be  sold  to  the  best 
advantage  by  the  brokers  in  whose  hands  it  is  now  placed,  and  under  the  advice 
of  L.  &  Co.  (the  defendants)  as  far  as  practicable  ;  and  after  the  current  sales  are 
made  up  and  the  amount  guaranteed  deducted,  L.  &  Co.  will  bear  one-half  of 
whatever  loss  may  appear  on  the  transaction."  The  plaintiffs  paid  the  bills  of 
exchange,  and  on  the  sale  of  the  cargo  there  was  a  deficiency  of  42151.  N. 
became  bankrupt,  and  the  plaintiffs  proved  against  his  estate  for  the  whole  loss, 
and  received  dividends  thereon  amounting  to  11371. — Held,  that  the  defendants 
were  not  entitled  to  credit  for  the  dividends  received  from  the  estate  of  N. 

[S.  C.  29  L.  J.  Ex.  249 ;  2  L.  T.  382.] 

The  declaration  stated,  that  before  the  making  of  the  agreement  between  the 
plaintiffs  and  the  defendants  hereinafter  mentioned,  one  James  H.  Nuttall  had 
accepted  two  bills  of  exchange,  one  for  30691.  10s.  lid.,  payable  to  the  order  of  the 
drawers  six  months  after  sight,  and  the  other  for  94311.  8s.  7d.,  payable  to  the 
order  of  the  drawers  six  months  after  sight,  and  which  bills  of  exchange  were  accepted 
by  the  said  J.  H.  Nuttall  against  goods  shipped  from  Manilla,  on  account  of  the  said 
J,  H.  Nuttall,  by  [465]  a  certain  ship  called  the  "  Aurifera,"  and  were  held  for  value 
by  a  certain  bank  called  the  Bank  of  Liverpool,  together  with  the  bills  of  lading  of 
the  said  cargo ;  and  the  plaintiffs,  at  the  request  of  the  said  J.  H.  Nuttall  and  for  a 
sufficient  consideration  in  that  behalf,  and  before  the  said  bills  of  exchange  became 
due,  guaranteed  to  the  said  Bank  of  Liverpool  the  payment  of  the  said  two  bills  of 
exchange ;  and  the  said  Bank  of  Liverpool,  in  consideration  of  the  said  guarantee,  and 
by  the  direction  of  the  said  J.  H.  Nuttall,  transferred  to  the  plaintiffs  the  bills  of  lading 
of  the  said  goods,  in  order  that  the  plaintiffs  might  hold  the  same  as  a  security  for 
their  liability  under  the  said  guarantee.  That  afterwards,  and  before  the  making  of 
the  agreement  between  the  plaintiffs  and  the  defendants  hereinafter  mentioned,  the 
plaintiffs  discovered,  as  the  fact  was,  that  the  defendants  were  interested  in  the  said 
goods,  subject  to  the  payment  of  the  said  bills  of  exchange  and  the  charges  thereon, 
to  the  extent  of  one-half,  and  thereupon  it  was,  with  the  consent  of  the  said  J.  H. 
Nuttall,  mutually  agreed  between  the  plaintiff  and  the  defendants,  that  the  said  goods 
should  be  sold  to  the  best  advantage  by  the  brokers  in  whose  hands  they  were  then 
placed,  and  under  the  advice  of  the  defendants  as  far  as  pnvcticable,  and  that  after  the 
account  sales  were  made  up,  and  the  amount  guaranteed  by  the  plaintiffs  as  aforesaid 
and  their  charges  deducted,  the  defendants  would  bear  and  pay  to  the  plaintiffs  half 
of  whatever  loss  might  appear  on  the  transaction.  Averments :  that  the  plaintiffs 
have  performed  all  things,  and  all  things  have  happened,  necessary  to  entitle  them  to 
sue  the  defendants  for  the  breach  of  the  said  agreement  and  that  one-half  of  the  said 
loss  on  the  said  transaction,  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  has  amounted  to  the  sum  of  25821.  9s.  Id.     Breach  :  non-payment. 

[466]  The  defendants  pleaded  a  denial  of  the  agreement,  with  other  pleas  not 
material  to  the  present  question. 

At  the  trial,  before  Willes,  J.,  at  the  Liverpool  Winter  Assizes,  1859,  the  following 
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facts  ^appeared.  In  the  year  1854,  the  defendants,  who  carried  on  business  as 
merchants  at  Liverpool,  under  the  firm  of  James  Logan  &  Co.,  were  jointly  interested 
with  one  Nuttall,  also  a  merchant  at  Liverpool,  in  a  cargo  of  sugar,  hemp  and  wood, 
shipped  to  him  from  Manilla,  by  Smith,  Bell  &  Co.,  on  board  a  vessel  called  the 
"Aurifera."  On  account  of  this  cargo  Nuttall  had  accepted  two  bills  of  exchange 
drawn  upon  him  by  Smith,  Bell  &  Co.,  one  for  30691.  10s.  lid.  and  the  other  for 
94311.  8s.  7d.  These  bills  of  exchange,  together  with  the  bills  of  lading,  were  held 
by  the  Bank  of  Liverpool.  Nuttall  kept  an  account  with  the  plaintiffs,  the  Liverpool 
Borough  Bank,  and  at  his  request  the  plaintiffs  obtained  from  the  Bank  of  Liverpool 
the  bills  of  lading  upon  giving  the  following  guarantee  :  — 

"  Borough  Bank,  Ijiverpool, 
"Messrs.  the  Bank  of  Liverpool.  "  1st  Dec.  1854. 

"Gentlemen, — In  consideration  of  our  receiving  from  you  bills  of  lading  and 
marine  policies  for  13,234  bags  sugar ;  1108  bales  hemp,  and  33,707  piculs  saffron  wood, 
f*  'Aurifera'  @  Manilla,  we  undertake  to  pay  at  maturity  Mr.  James  H.  Nuttall's 
acceptance  of  Messrs.  Smith,  Bell  &  Co.'s  drafts  for  30691.  10s.  lid.  due  18th  instant, 
and  94311.  8s.  7d.  due  19th  April,  1855,  in  all  twelve  thousand  five  hundred  pounds 
nineteen  shillings  and  six  pence.  "  The  Liverpool  Borough  Bank, 

"J.  Smith,  Manager." 

In  the  year  1855  Nuttall  became  embarrassed,  and  the  cargo,  which  had  been 
placed  by  the  plaintiffs  in  the  hands  [467]  of  a  broker  for  sale,  fell  in  value.  The 
plaintiffs,  who  then  for  the  first  time  discovered  that  the  defendants  were  jointly 
interested  with  Nuttall  in  the  cargo,  informed  the  defendants  that  they  should  hold 
them  liable  for  half  of  the  loss.  The  defendants  then  gave  to  the  plaintiffs  the 
following  undertaking : — 

"The  produce  held  by  the  Bank  on  a/c  of  J.  H.  Nuttall  and  others  per  '  Aurifera,' 
to  be  sold  to  the  best  advantage  by  the  brokers  in  whose  hands  it  is  now  placed,  and 
under  the  advice  of  Messrs.  James  Logan  &  Co.  as  far  as  practicable ;  and  after  the 
a/c  sales  are  made  up  and  the  amount  guaranteed  by  the  Bank  and  its  charges  deducted, 
James  Logan  &  Co.  will  bear  one  half  of  whatever  loss  may  appear  on  the  transaction. 
"Liverpool,  6th  March,  1855.  "James  Logan  &  Co." 

The  plaintiffs  paid  the  bills  of  exchange  when  they  became  due.  The  cargo  was 
sold  at  various  times  between  March  and  August  1855,  and  the  proceeds  received  by 
the  plaintiffs,  after  deducting  freight  and  charges,  amounted  to  82851.  16s.  6d.,  leaving 
a  deficiency  on  the  amount  of  the  bills  of  exchange  of  42151.  3s.  Od.  exclusive  of 
interest.  On  the  23rd  March,  1855,  Nuttall  was  adjudicated  a  bankrupt.  On  the 
19th  April,  1855,  the  plaintiffs  proved  against  his  estate  for  the  sum  of  47051.  14s.  8d., 
being  the  amount  of  the  bills  of  exchange,  after  deducting  the  proceeds  of  the  cargo 
then  sold,  and  the  estimated  value  of  such  part  as  remained  unsold,  and  they  aftei'- 
wards  received  dividends,  amounting  to  11371.  4s.  2d.,  which  reduced  the  deficiency 
to  30771.  18s.  lOd.,  exclusive  of  interest. 

It  was  submitted  on  the  part  of  the  defendants  that  they  were  entitled  to  credit 
for  the  dividends  received  from  the  estate  of  Nuttall  on  the  47051.  14s.  8d.  The 
learned  Judge  reserved  the  point,  and  a  verdict  was  found  for  the  plaintiffs,  it  being 
arranged  that  the  amount  should  be  left  to  his  [468]  lordship.  After  taking  time  to 
consider,  he  decided  that  the  defendants  were  not  entitled  to  the  deduction  claimed, 
and  the  verdict  was  entered  for  21071.  lis.  6d. 

Edward  James,  in  last  Hilary  Term,  obtained  a  rule  nisi  to  reduce  the  damages  by 
the  amount  of  the  dividends  received  from  the  estate  of  Nuttall,  against  which 

Quain  and  Kemplay  shewed  cause  (April  28).  The  question  depends  on  whether 
the  document  upon  which  the  action  is  brought  is  a  mere  guarantee  on  behalf  of 
Nuttall  and  Co.,  or  an  original  undertaking  upon  which  the  defendants  are  primaril}'^ 
liable.  Raikes  v.  Todd  (8  A.  &  E.  846)  decided  that  if  a  creditor  receives  dividends 
upon  a  debt  partly  secured  by  guarantee  of  a  third  person,  the  dividends  must  not  be 
appropriated  to  the  excess  of  the  debt  above  the  sum  guaranteed,  but  must  be  applied 
rateably  to  the  whole  debt,  and  the  surety  is  relieved  from  liability  by  the  amount  of 
dividend  on  the  part  which  is  secured.     Bardwell  v.  Lydall  (7  Bing.  489)  and  Foley  v. 
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Field  (12  Ves.  435)  were  decided  on  the  same  principle.  But  those  were  cases  of 
guarantees.  This  is  an  original  undertaking,  because  the  defendants  were  interested 
in  the  goods  in  respect  of  which  it  was  given ;  and  they  are  liable,  on  account  of  that 
interest,  to  at  least  one-half  of  the  amount  paid  by  the  plaintiffs.  The  agreement 
would  have  been  binding  if  verbal  only,  since  it  is  not  a  promise  to  answer  for  the 
debt  of  another  within  the  4th  section  of  the  Statute  of  Frauds.  The  principle 
applicable  to  cases  of  this  kind  is  thus  stated  in  1  Wms.  Saund.  211  c,  note:  "There 
is  considerable  difficulty  in  the  subject,  occasioned  perhaps  by  unguarded  expressions 
in  the  reports  of  the  different  cases,  but  the  fair  result  seems  to  be,  that  the  question 
whether  each  particular  case  comes  within  the  clause  of  the  statute  [469]  or  not, 
depends  not  on  the  consideration  for  the  promise,  but  on  the  fact  of  the  original  party 
remaining  liable,  coupled  with  the  absence  of  any  liability  on  the  part  of  the  defendant 
or  hi.s»property,  except  such  as  arises  from  his  express  promise."  That  doctrine  was 
recognised  in  Fitzgei-ald  v.  Dressier  (7  C.  B.  (N.  S.)  374),  where  all  the  authorities  on 
this  subject  are  collected, 

Edward  James  and  Brett,  in  support  of  the  rule.  The  question  is,  what  was  the 
intention  of  the  parties  when  they  entered  into  the  arrangement.  On  the  1st  December, 
1854,  the  plaintiffs  guaranteed  the  Bank  of  Liverpool  the  payment  of  the  two  bills  of 
exchange.  When  Nuttall  became  embarrassed,  the  plaintiffs,  fearing  a  loss  upon  their 
transaction  with  him,  and  finding  that  the  defendants  had  an  interest  in  one-half  of 
the  cargo,  applied  to  them  for  security  against  some  portion  of  the  loss.  The  defen- 
dants assented,  and  in  consideration  of  their  having  an  interest  in  one-half  of  the  cargo, 
they  agreed  to  bear  one-half  of  the  loss  which  the  plaintiffs  might  sustain  by  the  trans- 
action. Suppose  Nuttall  paid  lis.  in  the  pound  on  the  42151.  3s.  Od.,  the  plaintiffs 
would  obtain  a  profit,  because  if  the  word  "loss"  in  the  guarantee  means  the  differ- 
ence between  the  net  proceeds  and  the  amount  for  which  the  plaintiffs  became  liable, 
they  would  have  a  right  to  recover  from  the  defendants  one-half  of  that  amount, 
although,  added  to  the  dividends,  it  exceeded  their  loss.  According  to  the  argument 
for  the  plaintiffs,  it  would  make  no  difference  if  Nuttall  took  up  the  bills,  because  this 
is  an  absolute  undertaking  by  the  defendants  to  pay  them  one-half  of  the  difference 
between  the  net  proceeds  of  the  sale  and  the  amount  of  the  bills  paid  by  them.  The 
document  cannot  be  construed  literally,  but  ought  to  receive  a  fair  construction  with 
reference  to  the  [470]  circumstances  under  which  it  was  given.  It  is  an  agreement 
to  bear  one-half  of  the  ultimate  loss  which  may  accrue  to  the  plaintiffs  on  the  trans- 
action between  them  and  Nuttall.  [Wilde,  B.  In  Deacon  on  Bankruptcy,  p.  267, 
2nd  ed.,  it  is  said  : — "  There  is  a  distinction  in  every  case  where  the  holder  of  a  bill 
applies  to  prove  it  after  receiving  part  of  the  amount,  and  when  he  applies  to  prove 
before  any  payment  or  composition  upon  it.  If  at  the  time  of  proving  he  has  received 
a  part  of  it,  he  can  then  only  prove  for  so  much  as  remains  due ;  for  of  course  he 
could  not  in  such  case  swear  that  the  whole  amount  was  due.  .  .  .  But  if  the  holder, 
after  having  proved  for  the  amount  of  the  bill,  receives  a  part  from  any  of  the  persons 
liable  to  pay  it,  he  is  still  entitled  to  a  dividend  upon  the  whole  amount,  provided  it 
does  not  exceed  20s.  in  the  pound  upon  such  part  as  remains  due."] 

Cur.  adv.  vult. 

Martin,  B.,  now  said — In  this  case,  which  was  tried  before  my  brother  Willes 
at  the  last  Liverpool  assizes,  a  rule  was  obtained  to  reduce  t^e  damages.  The  facts 
were  these : — A  person  named  Nuttall  had  imported  from  Manilla  a  cargo  of  sugar, 
and  bills  of  exchange  drawn  upon  him  for  the  price  were  sent,  annexed  to  the  bills 
of  lading,  to  the  Liverpool  Bank.  The  bills  of  exchange  were  accepted  by  Nuttall, 
and  the  Liverpool  Bank  held  them  together  with  the  bills  of  lading.  Nuttall  was 
desirous  of  getting  the  bills  of  lading  out  of  the  hands  of  the  Liverpool  Bank,  and  he 
applied  to  the  plaintiffs,  the  Liverpool  Borough  Bank,  to  aid  him  in  that  purpose. 
The  plaintiffs  gave  the  Liverpool  Bank  a  guarantee  to  pay  them  the  amount  of  the 
bills  of  exchange,  and  thereupon  the  plaintiffs  obtained  from  them  the  bills  of  lading. 
Afterwards  the  plaintiffs  became  aware  that  the  defendants,  James  Logan  and  Co., 
were  interested  [471]  with  Nuttall  in  the  adventure  of  the  sugar  to  the  amount  of 
one-half.  The  market  falling,  the  plaintiffs  determined  to  sell  the  sugar,  and  accord- 
ingly they  placed  it  in  the  hands  of  a  broker  for  sale.  It  appeared,  that  defendants, 
who  were  also  brokers,  were  desirous  that  the  sugar  should  be  sold  by  themselves, 
and  the  plaintiffs  having  informed  them  that  they  should  hold  them  liable  for  half  the 
loss,  they  ultimately  signed  the  document  on  which  this  action  is  brought.     The  only 
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point  undisposed  of  at  the  trial  was  whether  the  amount  payable  under  it  was  half 
the  loss,  or  half  the  loss  less  a  dividend  received  from  the  estate  of  Nuttall,  who  had 
become  a  bankrupt — for  the  plaintiffs  on  proof  against  his  estate  for  the  entire  amount 
of  the  bills  of  exchange  had  received  a  dividend.  The  document  is  in  these  terms. 
(His  lordship  read  it. (a))  My  brother  Willes  took  time  to  consider  the  question,  and 
the  result  was  that  he  formed  an  opinion,  in  which  we  concur,  that  the  true  meaning 
of  this  document  is,  that  the  defendants,  who  were  interested  in  half  the  sugar, 
undertook  to  pay  the  plaintiffs  half  the  loss  upon  the  sale ;  that  the  amount  became 
payable  immediately  the  account  was  made  up ;  and  that  the  defendants  are  not 
entitled  to  any  deduction  in  respect  of  the  dividends  received  by  the  plaintiffs  from 
Nuttall's  estate,  although  they  were  received  on  the  entire  sum  paid  by  them.  In 
looking  at  the  law  with  respect  to  bills  of  exchange,  it  seems  that  a  part}'^  holding  a 
bill  of  exchange,  notwithstanding  he  has  received  a  part  of  it  from  any  of  the  p*fersons 
liable  to  pay  it,  is  entitled  to  prove  for  the  amount  of  the  bill  and  receive  a  dividend 
on  the  entire  amount,  provided  it  does  not  exceed  "208.  in  the  pound  upon  such  part 
as  remains  due.  We  are  therefore  of  opinion  that  the  decision  of  the  learned  Judge 
was  correct,  and  the  rule  ought  to  be  discharged. 

[472]  Bramwell,  B.  I  am  of  the  same  opinion,  and  will  only  add  this.  I  come 
to  that  opinion  not  only  for  the  reasons  given  by  my  brother  Martin,  but  also  because 
I  view  the  transaction  as  an  arrangement  between  Nuttall,  the  defendants,  and  the 
plaintiffs,  so  that  the  defendants  are  no  longer  liable  to  Nuttall  for  half  the  loss. 
Unless  I  came  to  that  conclusion,  which  seems  to  me  a  legitimate  one,  I  should  have 
thought  such  an  agreement  very  improbable ;  but  that  consideration  makes  it  a  fair 
agreement,  and  enables  me  to  construe  it  according  to  its  plain  and  natural  language. 

Rule  discharged. 

Watson  v.  Little.  April  26,  1860. — In  ejectment,  the  question  being  as  to  the 
legitimacy  of  the  plaintiff,  his  mother,  who  was  a  witness,  stated,  on  cross- 
examination,  that  she  "  was  never  before  the  magistrates  about  the  child  :  that 
she  never  said  the  child  was  born  before  marriage :  that  she  never  affiliated  the 
child."  Held,  that'  an  order  of  affiliation  made  by  magistrates,  who  were  dead, 
was  admissible  in  evidence  for  the  purpose  of  contradicting  the  witness. — Quaere, 
whether  such  order  would  be  admissible  for  the  purpose  of  proving  the  bastardy. 

[S.  C.  29  L.  J.  Ex.  267  ;  8  W.  R.  420.] 

Ejectment  to  recover  a  dwelling  house  &c.  called  Larepots  in  the  parish  of  Dalston 
in  the  county  of  Cumberland. 

At  the  trial,  before  Hill,  J.,  at  the  Cumberland  Summer  Assizes,  1859,  it  appeared 
that  the  plaintiff,  Arthur  Watson,  claimed  the  property  as  heir  at  law  of  his  aunt, 
Elizabeth  Watson,  and  the  only  question  was  as  to  his  legitimacy.  The  plaintiffs 
mother,  formerly  Elizabeth  Bell,  had  been  a  servant  in  the  family  of  the  plaintiff's 
father,  who  resided  at  Dalston,  and  during  that  time  she  became  pregnant  by  the 
plaintiff,  and  in  consequence  left  her  situation  and  went  to  reside  with  her  parents  at 
Longtown  in  the  parish  of  Arthuret.  On  the  1.3th  March,  1824,  the  plaintiff's  father 
and  mother  were  married  at  Gretna  Green,  and  evidence  was  adduced  on  the  part  of 
the  plaintiff  to  prove  that  he  was  born  on  the  18th  of  March.  On  the  part  of  [473] 
the  defendant  evidence  was  adduced  to  prove  that  the  plaintiff  was  born  on  the  8th 
of  March.  The  plaintiffs  mother,  who  was  a  witness,  said,  in  answer  to  questions  put 
on  cross-examination  by  the  defendant's  counsel,  "  I  never  went  before  the  magistrates 
about  the  child.  I  never  said  before  the  magistrates  that  the  child  was  born  on  the 
8th  of  March.  I  never  affiliated  the  child."  Thereupon  the  defendant's  counsel 
tendered  in  evidence  the  following  order  of  affiliation  : — 

"Cumberland,  to  wit. — The  order  of  Thomas  Lowry,  Clerk,  and  John  Hey  sham, 
Esquire,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  county  (one 
whereof  is  of  the  quorum),  and  both  residing  next  unto  the  limits  of  the  parish  church 
within  the  parish  of  Arthuret  in  the  said  county,  made  the  27th  day  of  January,  in 
the  fifth  year  of  the  reign  of  our  sovereign  lord  King  George  the  Fourth,  and  in  the 

(a)  See  ante,  p.  467. 
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year  of  our  Lord  1825,  concerning  a  male  bastard  child  lately  born  in  the  parish  of 
Arthuret  aforesaid  of  the  body  of  Elizabeth  Watson,  married  woman.  Whereas  it 
has  appeared  unto  us,  the  said  justices,  as  well  upon  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Arthuret  as  upon  the  oath  of 
the  said  Elizabeth  Watson,  that  she,  the  said  Elizabeth  Watson,  on  the  8th  day  of 
March  now  last  past,  was  delivered  of  a  male  bastard  child  at  Longtown  in  the  said 
parish  of  Arthuret  in  the  said  county,  and  that  the  said  bastard  child  is  now  charge- 
able to  the  said  parish  of  Arthuret  and  likely  so  to  continue  ;  and  further  that  Arthur 
Watson,  of  Dalston  in  the  said  county,  schoolmaster,  did  beget  the  said  bastard  on  the 
body  of  her  the  said  Elizabeth  Watson  :  And  whereas  the  said  Arthur  Watson  has 
appeared  before  us  in  pursuance  of  our  summons  for  that  purpose,  but  has  not  shewn 
any  sufficient  cause  why  he,  the  said  Arthur  Watson,  shall  not  [474]  be  the  reputed 
father  of  the  said  bastard  child.  We,  therefore,  upon  examination  of  the  cause  and 
circumstances  of  the  premises,  as  well  upon  oath  of  the  said  Elizabeth  Watson  as  other- 
wise, do  hereby  adjudge  him,  the  said  Arthur  Watson,  to  be  the  reputed  father  of  the 
said  bastard  child :  And  whereas  it  further  appeareth  to  us,  the  said  justices,  as  well 
upon  the  oath  of  Mr.  George  Elliot,  one  of  the  overseers  of  the  poor  of  the  said  parish 
of  Arthuret,  as  otherwise,  that  the  reasonable  charges  and  expenses  incident  to  the 
birth  of  the  said  bastard  child,  and  the  reasonable  costs  of  apprehending  and  securing 
the  said  Arthur  Watson,  and  the  costs  of  this  our  order  of  filiation,  do  amount  to  the 
several  sums  hereupon  endorsed,  which  we  have  respectively  ascertained  on  oath 
accordingly ;  and  thereupon  we  do  order,  as  well  for  the  better  relief  of  the  said 
parish  of  Arthuret  as  for  the  sustentation  and  relief  of  the  said  bastard  child,  that  the 
said  Arthur  Watson  shall  and  do  forthwith,  upon  notice  of  this  our  order,  pay  or 
cause  to  be  paid  to  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Arthuret,  or  to  some  or  one  of  them,  the  sum  of  two  pounds  and  seventeen 
shillings  for  the  aforesaid  charges  and  expenses  incident  to  the  said  birth,  and  for  and 
towards  the  maintenance  of  the  said  bastard  child  to  the  time  of  making  this  our  order ; 
and  the  further  sum  of  fourteen  shillings  for  the  aforesaid  costs  of  apprehending  and 
securing  the  said  Arthur  Watson  and  the  costs  of  this  our  order  of  filiation.  And  we 
do  also  hereby  further  order  that  the  said  Arthur  Watson  shall  likewise  pay  or  cause 
to  be  paid  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Arthuret  for  the  time  being,  or  to  some  or  one  of  them,  the  sum  of  two  shillings 
weekly  and  every  week  from  the  present  time,  for  and  towards  the  keeping,  sustenta- 
tion and  maintenance  of  the  said  bastard  child,  for  and  during  so  long  a  time  as  [475] 
the  bastard  child  shall  be  chargeable  to  the  said  parish  of  Arthuret  &c.  Given  under 
our  hands  and  seals  the  day  and  year  first  above  written. 

"Thos.  Lowry.     (l.s.) 
"John  Heysham.    (ls.)" 

The  plaintiffs  counsel  objected  to  the  order  being  received  in  evidence ;  but  the 
learned  Judge  admitted  it  and  reserved  the  point.  The  defendant's  counsel  then 
proved  the  order,  the  death  of  the  magistrates,  and  that  they  h<ad  jurisdiction  over 
the  subject-matter.  It  appeared  that  the  order  had  never  been  acted  upon.  A 
verdict  having  been  found  for  the  defendant, 

Manisty,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  order  of  affiliation  was  erroneously  received  ;  against  which 

Temple  now  shewed  cause.  The  order  of  affiliation  was  properly  admitted  in 
evidence  for  the  purpose  of  contradicting  the  witness.  A  document  may  be  admissible 
although  of  little  value  as  evidence  of  the  fact  sought  to  be  proved.  If  admissible  for 
any  purpose,  that  is  sufficient:  The  Irish  Society  v.  The  Bishop  of  Deny  (12  CI.  &  F. 
641).  The  facts  stated  in  convictions  and  orders  of  magistrates  must  be  taken  to  be 
true,  if  the  magistrates  had  jurisdiction.  Any  person  who  was  present  and  heard  the 
statement  of  the  mother  before  the  magistrates  might  have  been  called  to  prove  what 
passed. 

The  Court  then  called  on 

Manisty  (T.  Jones  with  him)  to  support  the  rule.  The  question  is,  whether  an 
order  of  affiliation  made  by  justices  who  are  dead  is  admissible  in  evidence  against  a 
third  person,  the  issue  being  whether  or  no  that  person  was  [476]  born  in  lawful 
wedlock.  [Pollock,  C.  B.  It  was  admissible  to  contradict  the  statement  of  the 
mother.]    Assuming  that  it  was  competent  to  the  defendant  to  call  living  witnesses 
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for  that  purpose,  this  document  cannot  be  substituted  for  their  testimony :  at  the 
most  it  is  a  statement  by  two  justices  that  a  certain  person  appeared  before  them  and 
made  oath  as  to  certain  facts,  which  may  or  may  not  be  true.  [Pollock,  C.  B.  It  is 
only  incidentally  that  it  is  evidence  against  the  plaintiff.  For  instance,  if  a  witness 
is  asked,  "  Did  you  never  say  so  and  so?  "  and  he  says  "No,"  a  person  may  be  called 
to  prove  he  did.]  The  document  would  not  be  evidence  merely  because  the  statement 
was  made  by  persons  who  are  dead.  [Pollock,  C.  B.  This  is  a  statement  made  by 
deceased  persons  acting  in  discharge  of  a  public  duty.  In  the  case  of  Highmn  v. 
Ridgway  (10  East,  109)  an  entry  made  by  a  man  midwife  in  a  book  of  having  delivered 
a  woman  on  a  certain  day,  referring  to  his  ledger  in  which  the  charge  for  it  was 
marked  as  paid,  was  admitted  in  evidence  upon  an  issue  as  to  the  age  of  the  child.] 
That  case  proceeded  on  the  principle  that  if  a  person  has  peculiar  means  of  knowing 
a  fact,  and  makes  a  declaration  or  written  entry  of  that  fact  which  is  against  his 
interest  at  the  time,  it  is  evidence  of  that  fact,  as  between  third  persons,  after  his 
death:  Percival  v.  Nanson  (7  Exch.  1).  Here  the  justices  had  no  jurisdiction  unless 
the  plaintiff  was  illegitimate  ;  and  therefore,  to  make  their  order  admissible  against  him 
thatfjict  ought  to  be  proved  aliunde.  In  Groenvelt  v.  Burwell  (1  Lord  Raym.  454,  471), 
Holt,  C.  J.,  said,  "If  two  justices  adjudge  A.  to  be  the  father  of  a  bastard,  if  the  child 
is  a  bastard  A.  is  concluded  by  the  judgment  of  the  justices,  and  cannot  falsify  it  and 
say  that  he  is  not  the  father ;  but  his  only  remedy  is  by  appeal.  But  if  the  child  was 
born  in  wedlock,  [477]  then  the  judgment  was  coram  non  judice  and  void,  and  con- 
sequently no  person  concluded  by  it."  The  true  ground  upon  which  the  order  is 
inadmissible  is  that  the  decision  of  the  justices  must  be  taken  to  have  been  coram  non 
judice,  until  the  fact  of  illegitimacy  is  proved.  [Wilde,  B.  Suppose  the  justices  had 
decided  that  the  child  was  not  illegitimate,  and  had  made  an  order  to  that  effect, 
would  that  have  been  inadmissible  on  the  ground  that  the  justices  had  no  jurisdic- 
tion f\  It  would  be  no  evidence  of  legitimacy.  In  the  case  of  an  entry  in  a  book  by 
an  agent  in  the  course  of  his  duty,  if  the  question  was  whether  or  no  he  was  agent, 
the  entry  would  not  be  evidence  of  that  fact.  So,  a  statement  by  a  party  holding  the 
office  of  justice  is  not  evidence  in  cases  where  the  question  is  whether  he  had  jurisdic- 
tion. If  so,  it  would  be  equally  admissible  to  prove  illegitimacy  if  the  mother  was 
indicted  for  perjury.  As  to  the  jurisdiction  of  justices  to  make  orders  in  bastardy,  he 
referred  to  the  18  Eliz.  c.  3,  49  Geo.  3,  c.  68,  and  7  &  8  Vict.  c.  101. 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  The  point  is 
very  clear.  The  witness  was  examined  for  the  purpose  of  proving  the  legitimacy  of 
her  child.  She  swore  that  he  was  born  five  days  after  the  marriage.  On  her  cross- 
examination,  she  said  that  she  was  never  before  the  magistrates  about  the  child ;  that 
she  never  said  before  the  magistrates  that  the  child  was  born  before  her  marriage,  and 
that  she  never  affiliated  the  child.  Then  the  defendant  had  a  right  to  put  in  any  legal 
evidence  for  the  purpose  of  contradicting  her  in  a  material  matter ;  and  no  doubt  it 
was  most  material,  in  a  question  of  legitimacy,  to  shew  that  the  mother  had  been  before 
the  magistrates  and  stated  that  the  child  was  born  before  marriage.  The  defendant 
produced  an  order  in  bastardy  [478]  regularly  drawn  up.  It  is  said  that  this  is  a 
mere  statement  by  the  magistrates :  but  it  is  more.  It  is  an  adjudication  in  a  legal 
proceeding,  made  in  pursuance  of  an  act  of  parliament.  It  is  evidence  as  a  record  of 
the  Court,  or  as  a  document  of  a  public  nature  kept  for  the  purpose  of  recording  certain 
facts.  Its  admission  in  evidence  was  objected  to,  probably  because  when  before  the 
jury  they  might  use  it  for  a  different  purpose  than  that  for  which  it  was  put  in  ;  but 
we  ought  not  therefore  to  reject  it.  The  only  question  we  have  to  decide  is,  whether, 
in  point  of  law,  the  defendant  had  a  right  to  give  this  document  in  evidence  for  the 
purpose  of  contradicting  the  witness.  It  may  be  very  doubtful  whether  it  could  be 
put  in  to  prove  the  bastardy  ;  but  that  it  is  admissible  for  the  purpose  of  contradicting 
the  witness  I  have  no  doubt  whatever. 

Bramwell,  B.  I  am  of  the  same  opinion.  If  the  witness  had  been  asked  whether 
she  at  any  time  said  that  her  child  was  born  before  marriage,  and  she  denied  that  she 
ever  made  such  statement,  evidence  might  have  been  given  to  prove  that  she  did  in  fact 
make  it.  In  like  manner,  the  witness  having  denied  that  she  ever  affiliated  her  child, 
it  was  competent  to  the  defendant  to  prove  that  she  had  done  so  by  producing  the 
record  of  the  proceedings.  In  Taylor  on  Evidence  (sect.  72)  it  is  said  that  conclusive 
presumptions  are  made  in  favour  of  judicial  proceedings,  and  therefore  it  is  to  be 
presumed  that  the  order  is' properly  drawn  up.     I  cannot  say  that  it  would  be  evidence 
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that  the  child  was  born  on  the  8th  of  March,  but  it  was  certainly  evidence  to  contradict 
the  witness  ;  though  for  that  purpose  the  order  must  be  proved  by  some  evidence  of 
the  identity  of  the  parties.  Possibly  it  might  operate  on  the  minds  of  the  [479]  jury 
for  another  purpose ;  but  I  cannot  help  thinking  that  the  order  tells  the  truth,  and 
that  the  mother,  when  before  the  magistrates,  did  say  that  the  child  was  born  before 
marriage.  She  might  have  been  able  to  explain  her  motives  for  doing  so,  but  as  she 
denied  the  fact  the  consequence  must  fall  on  the  party  who  produced  her  as  a  witness. 

Wilde,  B.  I  also  think  that  the  rule  ought  to  be  discharged.  The  only  question 
is,  whether  the  mode  of  contradicting  the  witness  was  a  legal  one.  It  is  not  asserted 
that  she  could  not  be  contradicted,  but  it  is  said  that  this  order  is  not  admissible  for 
that  purpose.  It  is  true  that  it  is  not,  in  a  technical  sense,  a  public  document,  but  it 
is  a  record  under  the  hands  and  seals  of  justices.  It  is  not  denied  that  a  document 
signed  by  a  party  is,  after  his  death,  admissible  to  a  certain  extent.  This  is  a  docu- 
ment signed  by  deceased  magistrates,  and  it  is  admissible  to  prove  the  fact  that  on 
the  day  stated  a  person  of  that  name  did  come  before  the  magistrates  and  affiliate  her 
child.  Of  course  the  jury  must  be  satisfied  by  other  evidence  of  the  identity  of  that 
person  with  the  witness.  I  give  no  opinion  as  to  whether  the  order  would  be 
admissible  to  prove  the  bastardy — we  cannot  reject  it  because,  if  admissible  for  one 
purpose,  it  may  have  an  effect  upon  the  jury  as  evidence  for  another.  Upon  the 
grounds  to  which  I  have  adverted  it  was  admissible  for  the  purpose  for  which  it  was 
given  in  evidence. 

Rule  discharged. 

[480]  Whaley  v.  Laing.  April  17,  1860. — By  order  of  Nisi  Prius  a  cause  was 
referred  to  an  arbitrator  with  power  to  state  a  special  case,  "  the  costs  of  the 
reference,  award,  and  special  case,  to  be  costs  in  the  cause  and  abide  the  event 
thereof."  The  arbitrator  stated  a  special  case  upon  which  the  Court  of  Exchequer 
found  all  the  issues  for  the  plaintiff".  The  Court  of  Exchequer  Chamber  affirmed 
the  finding  of  the  issues,  but  arrested  the  judgment,  on  account  of  the  defect  of 
the  declaration.  Held,  that  neither  party  was  entitled  to  the  general  costs  of  the 
cause  or  any  costs  in  error,  but  that  under  the  145th  section  of  the  Common  Law 
Procedure  Act,  1852,  the  plaintiff  was  entitled  to  the  costs  of  the  issues;  and 
consequently,  by  the  terms  of  the  order  of  reference,  he  was  also  entitled  to  the 
costs  of  the  reference,  award,  and  special  case. 

[S.  C.  29  L.  T.  Ex.  313 ;  2  L.  T.  158 ;  8  W.  R.  439.] 

This  was  an  action  for  fouling  the  water  of  a  certain  canal  which  flowed  to  the 
plaintifl's  premises.  The  declaration  contained  one  count,  to  which  the  defendant 
pleaded  not  guilty,  and  a  denial  that  the  water  ought  so  to  flow  without  pollution.  The 
case  came  on  for  trial  at  the  Liverpool  Summer  Assizes,  1855,  when  a  verdict  was 
taken  by  consent  for  the  plaintiff,  subject  to  a  special  case  to  be  stated  by  an  arbitrator ; 
"the  costs  of  the  reference,  award  and  special  case  to  be  costs  in  the  cause  and  abide 
the  event  thereof."  The  arbitrator  found  the  first  issue  for  the  plaintiff,  and  with 
respect  to  the  second  issue  he  stated  a  special  case,  on  which  this  Court  gave  judgment 
for  the  plaintiff.(a)  Theieupon  the  defendant  took  proceedings  in  error,  when  the 
majority  of  the  Court  of  Exchequer  Chamber  were  of  opinion  that  the  declaration  was 
bad,  and  they  arrested  the  judgment.  The  Court  were  equally  divided  in  opinion  as 
to  the  issue  joined  on  the  second  plea,  and  the  judgment  of  the  Court  below  for  the 
plaintiff"  on  that  issue  stood. (J) 

On  taxation  of  costs,  the  Master  refused  to  allow  either  party  the  general  costs  of 
the  cause ;  but  he  considered  that,  under  the  145th  section  of  "The  Common  Law 
Procedure  Act,  1852,"  the  plaintiff  was  entitled  to  the  costs  [481]  occasioned  by  the 
trial  of  the  issues ;  and  he  allowed  him  all  the  costs  of  the  trial  at  Nisi  Prius,  com- 
mencing with  the  drawing  of  the  issue.  The  Master  also  considered  that  the  trial  of 
the  issues  was  not  complete  until  the  Court  directed  how  they  were  to  be  entered ; 
and  he  allowed  the  plaintiff  the  costs  of  the  reference  and  finding  of  the  facts  by  the 

(a)  Reported  2  H.  &  N.  476. 

(b)  There  was  an  error  in  the  original  entry  of  the  judgment  which  was  afterwards 
corrected  :  see  3  H.  &  N.  901. 
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arbitrator,  the  costs  of  the  special  case  and  argument  thereof,  with  the  exception  of 
a  small  portion  of  the  fee  to  counsel  on  argument,  as  the  judgment  was  arrested  on 
the  declaration.  The  Master  allowed  no  costs  in  error,  because,  although  the  Court 
of  Exchequer  Chamber  was  equally  divided  in  opinion  as  to  the  finding  on  the  issue 
raised  by  the  second  plea,  he  considered  that  those  costs  were  not  within  the  145th 
section  of  the  Common  Law  Procedure  Act,  1852,  since  they  were  no  part  of  the  trial 
of  the  issues,  and  they  clearly  would  not  have  been  allowed  before  that  statute,  the 
judgment  having  been  arrested.     The  Master  allowed  no  costs  to  the  defendant. 

Hindmarch,  for  the  defendant,  obtained,  in  last  Hilary  Term,  a  rule  nisi  to  review 
the  Master's  taxation  ;  against  which 

Milward  now  shewed  cause.  The  principle  adopted  by  the  Master  on  taxation 
was  correct.  By  the  145th  section  of  the  Common  Law  Procedure  Act,  1852,  "upon 
an  arrest  of  judgment,  or  judgment  non  obstante  veredicto,  the  Court  shall  adjudge 
to  the  party  against  whom  such  judgment  is  given  the  costs  occasioned  by  the  trial  of 
any  issues  of  fact,  arising  out  of  the  pleading  for  defect  of  which  such  judgment  is 
given,  upon  which  such  party  shall  have  succeeded,  and  such  costs  shall  be  set  off 
against  any  money  or  costs  adjudged  to  the  opposite  party,  and  execution  may  issue 
for  the  balance,  if  any."  The  judgment  having  been  arrested  on  account  of  the  defect 
of  the  decla-[482]-ration,  neither  party  is  entitled  to  the  general  costs  of  the  cause ; 
but  under  that  enactment  the  plaintiff  is  entitled  to  all  the  costs  occasioned  by  the 
trial  of  the  issues,  and  he  has  a  right  to  sign  judgment  and  issue  execution  for  them. 
Then,  by  the  order  of  reference,  the  costs  of  the  reference,  award  and  special  case  are 
to  be  costs  in  the  cause  and  abide  the  event  thereof ;  therefore,  the  plaintiff  having  a 
judgment  in  his  favour,  these  costs  follow  as  a  necessary  consequence  of  that  event : 
The  Highgate  Archway  Company  v.  Nash  (2  B.  &  Aid.  597).  Besides,  the  trial  of  the 
issues  was  not  complete  until  it  was  finally  determined  how  they  were  to  be  entered. 

Hindmarch  and  Murray,  in  support  of  the  rule.  The  145th  section  of  the  Common 
Law  Procedure  Act,  1852,  has  no  application  to  this  case.  The  parties  have  agreed 
that  the  costs  shall  abide  the  event  of  the  cause,  and  that  is  in  favour  of  the  defendant. 
At  all  events,  the  cause  is  not  decided  in  favour  of  the  plaintiff.  [Martin,  B.  Suppose 
the  case  had  been  tried  at  Nisi  Prius,  and  a  verdict  found  for  the  plaintiff  on  both 
issues,  and  afterwards  the  judgment  was  arrested  by  the  Court  of  error,  what  would 
be  the  state  of  things  as  to  costs  I]  The  defendant  would  get  no  costs,  and  the  plain- 
tiff would  be  entitled  to  the  costs  of  the  issues  under  the  145th  section  of  the  Common 
Law  Procedure  Act,  1852.  [Martin,  B.  It  is  the  same  now :  the  event  means  the 
"legal  event,"  and  here  it  is  the  arrest  of  the  judgment.]  Beeves  v.  M^Gregoi'  (9  A. 
&  E.  576)  shews  that  the  term  " event"  means  the  ultimate  and  general  event  of  the 
cause,  and  the  plaintiff  has  failed  in  establishing  any  cause  of  action. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  Two 
questions  arise :  first,  what  would  [483]  have  been  the  state  of  things  if  there  had 
been  no  reference  to  arbitration ;  and,  secondly,  what  is  the  meaning  of  the  terms  in 
the  order  of  reference,  and  what  is  their  effect  on  the  taxation  of  costs.  As  to  the 
first,  it  seems  to  be  admitted  that  if  the  case  had  been  tried  at  Nisi  Prius,  the  issues 
found  for  the  plaintiff  and  the  judgment  arrested,  the  taxation  would  have  been  right. 
That  indeed  is  placed  beyond  doubt  by  the  145th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  which  was  passed  for  the  purpose  of  correcting  the  well  known  law 
that,  where  a  pleading  was  defective  and  after  trial  the  judgment  was  arrested,  the 
party  against  whom  such  judgment  was  given  got  no  costs  occasioned  by  the  trial  of 
the  issues  in  fact.  Then  the  question  is,  what  is  the  true  meaning  of  the  words  in  the 
order  of  reference.  It  seems  to  me  that  their  meaning  is  plain.  If  the  case  had  been 
tried  at  Nisi  Prius,  the  issues  found  for  the  plaintiff  and  the  judgment  afterwards 
arrested,  the  145th  section  of  the  Common  Law  Procedure  Act,  1852,  would  have 
applied  and  given  the  plaintiff  his  costs.  But,  instead  of  the  case  being  tried,  the 
parties  agreed  that  the  costs  of  the  reference,  award  and  special  case  should  be  costs 
in  the  cause  and  abide  the  event  thereof.  The  meaning  of  that  is  that  the  parties 
shall  be  in  the  same  condition  as  if  the  cause  had  been  tried  by  a  jury,  and  they  had 
found  a  verdict  instead  of  the  arbitrator.  I  therefore  think  that  the  taxation  was 
right. 

Martin,  B.  I  am  of  the  sanae  opinion.  If  the  cause  had  been  tried  at  Nisi  Prius, 
and  the  judgment  afterwards  arrested,  it  is  clear  that  the  plaintiff  would  have  been 
entitled  to  the  costs  of  the  issues,  under  the  1 45th  section  of  the  Common  Law  Pro- 
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cedure  Act,  1852.  Then,  by  the  order  of  reference,  the  costs  of  the  reference,  award 
and  special  case  are  to  abide  the  event  of  the  cause.  That  event  has  happened,  for 
the  judgment  for  the  plaintiff  on  [484]  the  finding  of  the  issues  has  been  arrested, 
and  therefore  these  costs  follow  the  others. 

Bramwell,  B.  The  case  appears  to  me  very  clear.  If  one  issue  had  been  found 
for  the  plaintiff  and  the  other  for  the  defendant,  and  the  judgment  afterwards  arrested, 
could  it  be  doubted  that  the  plaintiff  would  be  entitled  to  so  much  of  the  costs  of  the 
reference,  award  and  special  case  as  the  Master  should  think  applicable  to  the  finding 
for  him  1 

WiLDE,  B.  I  also  think  that  the  rule  ought  to  be  discharged.  It  is  admitted 
that  if  the  cause  had  been  tried  at  Nisi  Prius,  and  the  judgment  afterwards  arrested 
by  this  Court,  the  taxation  of  the  Master  would  have  been  perfectly  right.  Then 
suppose  this  Court  had  given  judgment  for  the  plaintiff,  and  the  Court  of  error  had 
arrested  the  judgment.  I  at  first  doubted  whether  the  145th  section  of  the  Common 
Law  Procedure  Act,  1852,  applied  to  that  state  of  things,  but  on  consideration  I  am 
of  opinion  that  it  does,  for  the  judgment  of  the  Court  of  error  must  be  considered 
as  the  judgment  of  the  inferior  Court,  for  it  is  the  judgment  which  that  Court  ought 
to  have  given,  and  the  Master  should  tax  according  to  the  judgment  as  corrected  by 
the  superior  Court.  Therefore,  if  there  had  been  no  arbitration,  the  taxation  would 
have  been  right.  Then,  by  the  order  of  reference,  the  costs  of  the  reference,  award 
and  special  case  are  to  be  costs  in  the  cause  and  abide  the  event  thereof.  That  means 
that  the  costs  relating  to  the  arbitration  shall  be  costs  in  the  cause,  just  as  if  they  were 
incurred  on  a  trial  instead  of  a  reference,  and  dealt  with  in  the  same  manner  as  if  there 
had  been  no  reference.  It  is  clear  that  if  there  had  been  no  reference  the  principle 
adopted  by  the  Master  would  have  been  right. 

Eule  discharged. 


[485]  BiGNELL  V.  Clarke.  April  17,  1860. — A  person  who  distrains  cattle  is 
bound  to  impound  them  in  a  proper  pound ;  and  if  the  usual  pound  is  in  an  unfit 
state,  he  must  find  another. — Therefore  where  a  declaration  alleged  that  the 
defendant  impounded  the  plaintiff's  cattle  in  a  pound  which  was  at  all  times 
obviously,  and  as  the  defendant  well  knew,  wholly  unfit  for  that  purpose,  whereby 
some  of  the  sheep  died  :  Held,  that  the  averment  was  immaterial,  the  jury  having 
found  that  the  pound  was  in  an  unfit  condition  at  the  time  of  the  impounding. 

[S.  C.  29  L.  J.  Ex.  257 ;  2  L.  T.  189.] 

The  declaration  stated  that  the  defendant  drove,  took  and  distrained  certain  sheep 
of  the  plaintiff,  to  wit,  under  colour  and  pretence  that  they  were  doing  damage  to  the 
defendant ;  and  then  wrongfully  and  negligently  impounded  the  said  sheep,  and  caused 
them  to  be  impounded,  as  such  distress,  for  such  supposed  damage,  in  a  certain  pound 
which  was  then  and  at  all  times  obviously,  and  as  the  defendant  well  knew,  too  small, 
narrow  and  confined  for  that  purpose,  and  wholly  unfit  and  improper  for  impounding 
the  said  sheep  therein,  or  keeping  the  same  therein  impounded ;  and  there  wrongfully 
kept  the  same  impounded  for  a  long  time,  whereby,  and  not  otherwise,  the  said  sheep 
were  so  greatly  injured  that  divers  of  them  died,  and  the  residue  thereof  became  and 
were  greatly  injured,  damaged  and  deteriorated  in  value. 

Plea :  not  guilty. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  after  last  Hilary  Terra, 
it  appeared  that  eighty-eight  sheep  belonging  to  the  plaintiff  having  strayed  on  the 
defendant's  land  he  impounded  them  in  the  manor  pound.  According  to  the  testimony 
of  the  plaintiffs  witnesses  the  pound  was  about  eight  yards  by  ten,  and  it  consisted  of 
a  wall  six  or  seven  feet  high  :  the  ground  was  wet  and  sloppy,  and  the  pound  a  very 
improper  place  to  keep  such  a  number  of  sheep.  There  was  contradictory  evidence 
on  the  part  of  the  defendant.  One  of  the  sheep  had  died,  and  the  others  were  more 
or  less  injured. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  pound  was  a  proper  pound 
at  the  time  the  sheep  were  put  [486]  into  it,  telling  them  that  if  they  were  satisfied 
that  the  sheep  died  in  consequence  of  being  impounded  it  was  not  a  proper  pound. 
The  jury  found  a  verdict  for  the  plaintiff,  with  201.  damages. 
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Montagu  Chambers  (Hance  with  him)  now  moved  for  a  new  trial  on  the  ground 
of  misdirection.  The  declaration  contains  an  averment  that  the  pound  was  obviously 
and  to  the  knowledge  of  the  defendant  wholly  unfit  and  improper  for  impounding  the 
sheep,  and  that  question  ought  to  have  been  submitted  to  the  jury.  The  plaintiff 
relies  on  the  case  of  Wilder  v.  Speer  (8  A.  &  E.  547);  but  there  the  question  arose 
upon  the  pleadings,  and  the  issue  raised  was  as  to  the  state  of  the  pound  at  the  time 
of  the  impounding ;  and  upon  proof  that  the  pound  was  then  unfit  to  put  cattle  into 
it  was  held  that  the  plaintiff  was  entitled  to  recover.  It  is  the  duty  of  the  party  who 
distrains  cattle  to  impound  them  in  a  lawful  pound  :  he  cannot  drive  them  more  than 
three  miles  from  the  place  where  they  were  distrained,  nor  out  of  the  county  ;  but  if 
he  places  them  in  a  public  pound  he  is  not  liable  unless  it  is  obviously  and  to  his 
knowledge  an  unfit  place.  He  referred  to  Bac.  Ab.  Distress  (D.),  3  Black.  Com.  13, 
Co.  Lit.  47  b.,  Doct.  and  Stud.  p.  193,  18th  ed. 

Pollock,  C.  B.  Without  referring  to  the  ancient  authorities,  I  think  the  law  is 
correctly  laid  down  in  Wilder  v.  Speer  by  Littledale,  J.,  who  says :  "  The  distrainor 
must,  at  his  peril,  find  a  proper  pound ;  generally  the  manor  pound  would  be  the 
proper  place,  but  if  that  is  not  in  a  fit  state  he  must  find  another.  The  pound  must 
be  in  a  proper  condition  at  the  time  of  impounding."  In  that  case  Lord  Abinger  told 
the  jury  that  the  question  was,  whether  or  not  the  pound  was  generally  fit  for 
impounding  such  a  number  [487]  of  sheep  as  the  defendants  had  put  in,  and  not 
whether  at  the  time  in  question  it  was,  from  particular  circumstances,  unfit :  he  also 
said  that  the  defendants  would  have  no  right  to  put  the  sheep  in  any  other  place  than 
the  manor  pound ;  but  the  Court  of  Queen's  Bench  held  that  such  ruling  could  not  be 
maintained.  Here  it  was  correctly  left  to  the  jury  to  say  whether  the  pound  was  in 
a  proper  state  at  the  time  the  sheep  were  put  into  it :  therefore  it  appears  to  me  there 
ought  to  be  no  rule. 

Bramwell,  B.  I  am  of  the  same  opinion.  If  the  condition  of  the  pound  is  such 
that  it  is  unfit  to  put  cattle  in  at  the  time  of  the  impounding,  the  distrainor  is 
responsible. 

Wilde,  B.     I  am  of  the  same  opinion. 

Martin,  B.  I  am  of  the  same  opinion.  The  averment  in  the  declaration,  that 
the  pound  was  at  all  times  obviously,  and  as  the  defendant  well  knew,  unfit  for 
impounding,  is  an  immaterial  averment,  and  may  be  struck  out  of  the  declaration. 
The  law  is  correctly  laid  down  in  Wilder  v.  Speer ;  viz.  that  the  distrainor  must  at  his 
peril  provide  a  proper  pound.  That  is  not  only  law  but  good  sense.  If  a  man  thinks 
fit  to  take  the  cattle  of  another,  in  order  to  obtain  payment  of  damage,  it  is  his  duty 
to  take  care  of  them.  There  is  nothing  in  the  Doctor  and  Student  which  has  the 
slightest  tendency  to  shew  that  such  is  not  the  law. 

Rule  refused. 


[488]  The  Attorney-General  v.  Lord  Braybrooke.  May  8,  1860. — In  1796 
a  testator  devised  certain  freehold  estates  to  his  cousin  A.  N.  for  life,  with 
remainder  to  R.  N.,  eldest  son  of  A.  N.,  for  life,  with  remainder  to  the  first  and 
other  sons  of  R.  N.  in  tail  male.  In  1841,  R.  N.  (then  being  tenant  for  life  in 
possession),  and  the  defendant,  his  son  (being  tenant  in  tail  in  remainder), 
executed  a  disentailing  deed,  whereby  they  limited  the  estates,  subject  and  with- 
out prejudice  to  the  life  estate  of  R.  N.,  to  such  uses  as  R.  N.  and  the  defendant 
should  appoint,  and  in  default  of  such  appointment,  to  such  uses  as  the  defen- 
dant, in  case  he  survived  R.  N.,  should  appoint,  and  in  default  thereof,  to  the 
defendant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male.  In 
1850,  R.  N.  and  the  defendant  executed  a  joint  appointment,  whereby,  after 
reciting  the  disentailing  deed  and  declaring  that  the  estates  should  be  freed  from 
a  rent-charge  of  10^341.,  the  absolute  property  of  R.  N.,  they  limited  the  estates 
to  such  uses  as  R.  N.  and  the  defendant  should  appoint,  and  in  default  thereof 
(subject  to  a  rent-charge  to  the  defendant  of  12001.  a  year),  to  the  use  of  R.  N. 
for  life,  with  remainder  to  the  defendant  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  R.  N.  died  in  1858. — Held  :  First,  that  the  defendant 
took  a  succession  under  a  disposition  made  by  himself  within  the  12th  section  of 
"The  Succession  Duty  Act,  1853,"  the  testator  being  his  "predecessor,"  and 
therefore  the  defendant  was  chargeable  with  duty  at  the  rate  of  101.  per  cent. — 
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Secondly  :  That  the  defendant  was  not  entitled  under  the  38th  section  to  any 
allowance  in  respect  of  the  12001.  a  year,  which  ceased  on  the  death  of  R.  N. 

[S.  C.  29  L.  J.  Ex.  283  :  varied  1861,  9  H.  L.  Cas.  150;  11  E.  R.  685  (with  note).] 

Information  in  equity  by  the  Attorney-General  (so  far  as  material)  as  follows : — 

"  1.  The  object  of  this  information  is  to  obtain  payment  of  the  duty  which  has 
become  payable  to  her  Majesty  in  respect  of  the  succession  of  the  above  named  defen- 
dant, who  is  the  fourth  Baron  Braybrooke,  to  certain  real  property  formerly  belonging 
to  John  Baron  Howard  de  Walden  and  first  Baron  Braybrooke,  deceased  (hereinafter 
referred  to  as  '  the  testator '). 

"  2.  The  testator  was,  at  the  time  of  making  his  will  and  of  his  death  hereinafter 
respectively  mentioned,  the  absolute  owner  in  fee  simple  of  certain  real  property,  such 
as  in  the  Succession  Duty  Act,  1853,  is  mentioned,  and  which  is  hereinafter  referred 
to  as  'the  Audley  End  Mansion  estates,'  and  on  the  1st  day  of  March,  1796,  the 
testator  made  his  last  will  and  testament  in  writing  of  that  date,  which  was  duly 
executed  and  attested  as  was  then  by  law  required  for  the  devise  of  freehold  estates, 
and  he  thereby  gave  and  devised  the  Audley  End  Mansion  estates  (subject  to  various 
annuities  therein  mentioned,  and  which  have  since  determined)  to  certain  uses,  which 
may  be  [489]  shortly  stated  as  follows ;  that  is  to  say,  to  the  use  of  his  cousin  Richard 
Aldworth  Neville  for  life,  with  remainder  to  the  use  of  Richard  Neville,  eldest  son  of 
the  said  Richard  Aldworth  Neville,  for  life,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  body  of  the  said  Richard  Neville  successively,  according  to  seniority, 
in  tail  male,  with  divers  remainders  over. 

"3.  The  testator  died  on  the  25th  day  of  May,  1797,  without  having  altered  or 
revoked  his  will,  and  upon  his  death  his  said  cousin  Richard  Aldworth  Neville  succeeded 
to  the  barony  of  Braybrooke,  and  became  the  second  Baron  Braybrooke,  and  he  also 
succeeded  to  the  Audley  End  mansion  and  estates  as  tenant  for  life  in  possession 
under  the  disposition  thereof  made  by  the  testator's  will  as  before  stated ;  and  in 
pursuance  of  a  direction  for  that  purpose  contained  in  the  said  will  he  assumed  the 
name  of  Griffin  instead  of  that  of  Neville. 

"4.  Richard  Aldworth  Griffin,  the  second  Baron  Braybrooke,  died  in  the  year 
1825,  whereupon  his  eldest  son  Richard  Griffin  (in  the  said  will  mentioned  by  his 
then  name  of  Richard  Neville)  succeeded  to  the  barony  and  became  the  third  Baron 
Braybrooke,  and  he  also  succeeded  to  the  Audley  End  mansion  and  estates  as  tenant 
for  life  in  possession  under  the  disposition  thereof  made  by  the  testator's  will  as  before 
stated,  and  as  such  he  was,  at  the  time  of  the  date  and  execution  of  the  disentailing 
deed  hereinafter  stated,  protector  of  the  settlement  made  by  the  testator's  will.  The 
above  named  defendant,  who  is  the  present  Baron  Braybrooke,  is  the  eldest  son  of  the 
body  of  Richard  (-irriffin  the  third  Baron  Braybrooke,  and  as  such  was  at  the  time  of 
the  date  and  execution  of  the  said  disentailing  deed,  tenant  in  tail  male  in  remainder 
expectant  on  his  father's  death  of  the  Audley  End  mansion  and  estates  under  the 
disposition  made  by  the  said  will. 

[490]  "5.  On  the  21st  day  of  July,  1841,  the  said  Richard  Griffin  third  Baron 
Braybrooke,  and  his  son  the  above  named  defendant,  together  made  and  duly  executed 
a  disentailing  deed  of  that  date,  which  was  expressed  to  be  between  the  said  Richard 
Griffin  Lord  Braybrooke  of  the  first  part,  the  above  named  defendant  (by  his  then 
name  and  description  of  the  Honorable  Richard  Cornwallis  Neville,  the  eldest  son 
and  heir  apparent  of  the  said  Richard  Griffin  Lord  Braybrooke)  of  the  second  part, 
and  the  Right  Honorable  George  William  Lord  Lyttelton  and  the  Honorable  Robert 
Neville  Lawley  of  the  third  part,  and  thereby  it  is  witnessed  that  for  the  considera- 
tions therein  mentioned  he  the  above  named  defendant,  with  the  consent  of  the  said 
Richard  Griffin  Lord  Braybrooke,  as  protector  of  the  settlement  or  settlements  under 
which  the  hereditaments  thereinafter  released  or  expressed  and  intended  so  to  be  stood 
limited  to  the  defendant  for  an  estate  in  tail  male  in  remainder,  testified  as  therein 
mentioned,  did  grant  and  confirm  unto  the  said  George  William  Lord  Lyttelton  and 
Robert  Neville  Lawley,  and  their  heirs,  all  and  singular  the  manors  and  other  hered- 
itaments therein  mentioned  (including  the  Audley  End  mansion  and  estates)  which 
then  stood  limited  and  settled  at  law  or  in  equity  to  the  said  defendant  for  any  estate, 
whether  vested  or  contingent,  in  tail  male  in  remainder  expectant  on  the  decease  of 
the  said  Richard  Griffin  Lord  Braybrooke,  and  whether  subject  or  not  being  subject 
to  any  term  or  terms  for  years,  with  their  appurtenances :  To  hold  the  said  manors 
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and  other  hereditaments,  with  their  appurtenances,  subject  and  without  prejudice 
to  the  estate  for  life  of  the  said  Eichard  Griffin  Lord  Braybrooke  of  or  in  the  same 
premises  respectively,  and  all  and  every  powers  and  power  to  such  estate  for  life 
incident  or  annexed  or  exerciseable  by  the  said  Richard  Griffin  Lord  Braybrooke 
during  the  continuance  thereof,  and  also  sub-[491]-ject  to  any  estate  or  estates  in  the 
same  premises  respectively  limited  to  or  vested  in  any  trustee  or  trustees  for  preserv- 
ing contingent  remainders,  and  to  any  term  or  terms  for  years  in  the  same  premises 
respectively  precedent  to  the  estate  in  tail  male  of  him  the  said  defendant  therein, 
respectively  unto  the  said  George  William  Lord  Lyttelton  and  Robert  Neville  Lawley, 
and  their  heirs,  to  such  uses  as  the  said  Richard  Griffin  Lord  Braybrooke  and  the 
defendant  should,  by  any  deed  or  deeds  or  instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation  or  new  appointment,  to  be  by  them  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  from  time  to  time 
direct,  limit  or  appoint,  and  in  default  of  such  appointment  to  such  uses  as  the  said 
defendant,  in  case  he  should  survive  the  said  Richard  Griffin  Lord  Braybrooke,  should 
by  deed  or  will  appoint,  and  in  default  to  the  defendant  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male. 

"  6.  The  said  disentailing  deed  was  afterwards,  within  six  calendar  months  after 
the  execution  thereof,  duly  enrolled  in  the  Court  of  Chancery  in  pursuance  of  the 
provisions  of  the  Fines  and  Recoveries  Act. 

"7.  Afterwards,  on  the  1st  day  of  January,  1850,  the  said  Richard  Griffin  third 
Baron  Braybrooke  and  the  defendant  together  made  and  duly  sealed  and  delivered, 
in  the  presence  of  two  credible  witnesses  who  duly  attested  the  same,  a  certain  inden- 
ture or  deed  of  appointment  of  that  date,  which  was  expressed  to  be  between  the  said 
Richard  Griffin  Lord  Braybrooke  of  the  first  part,  the  said  defendant  of  the  second 
part,  the  Right  Honorable  George  William  Lord  Lyttelton  and  Ralph  Neville  of  the 
third  part,  and  the  said  George  William  Lord  Lyttelton  and  the  Honorable  Robert 
Neville  Lawley  of  the  fourth  part,  and  thereby,  after  reciting  that  the  said  Richard 
Griffin  Lord  [492]  Braybrooke  and  the  defendant  had  agreed  to  settle  the  heredita- 
ments comprised  in  the  first  schedule  thereto,  being  the  estates  hereinbefore  referred 
to  as  the  Audley  End  mansion  and  estates,  and  which  are  in  the  said  indenture  now 
in  statement  referred  to  as  '  The  Audley  End  settled  Estates,'  in  manner  thereinafter 
mentioned,  and  to  make  such  provision  for  the  defendant  during  the  joint  lives  of 
himself  and  his  father  as  was  thereinafter  contained ;  and  in  consideration  of  such 
agreement  on  the  part  of  the  defendant  the  said  Richard  Griffin  Lord  Braybrooke  had 
agreed  to  settle  as  well  the  hereditaments  comprised  in  the  third  schedule  thereto, 
comprising  the  ancient  estates  of  the  family  of  Neville  as  those  of  which  he  was  seised 
in  fee  simple  or  otherwise  entitled  as  therein  aforesaid,  and  which  were  set  forth  in 
the  second  and  fourth  schedules  thereto  :  It  is  witnessed  (amongst  other  things)  that 
in  pursuance  of  the  said  agreement  in  that  behalf,  and  in  consideration  of  the  premises, 
they  the  said  Richard  Griffin  Lord  Braybrooke  and  the  said  defendant,  in  exercise 
and  execution  of  the  power  or  authority  to  them  given  or  limited  by  the  said  inden- 
ture of  the  21st  day  of  July,  1841,  and  of  every  or  any  other  power  in  anywise  enabling 
them  in  that  behalf,  did  thereby  direct,  limit  and  appoint  that  all  and  singular  the 
manors  and  other  hereditaments  comprised  and  described  in  the  first  schedule  there- 
under written  or  thereunto  annexed,  and  all  and  singular  the  lands  and  hereditaments 
whatsoever,  situate  in  the  counties  of  Essex,  Cambridge  and  Suffolk,  comprised  in  or 
then  subject  to  the  uses  and  trusts  of  the  said' before  stated  indenture  of  the  21st  day 
of  July,  1841  (except  as  therein  mentioned),  and  their  appurtenances,  should  thence- 
forth go,  remain,  continue  and  be  freed  and  discharged  from  a  certain  charge  of 
10,1341.  5s.  8d.  31.  per  Cents,  therein  mentioned  (and  stated  to  be  the  absolute 
property  of  the  said  Richard  [493]  Griffin  Lord  Braybrooke),  to  such  uses,  upon  such 
trusts,  for  such  intents  and  purposes,  and  with,  under  and  subject  to  such  powers, 
provisoes,  conditions,  declarations  and  agreements  as  were  thereinafter  expressed, 
declared  and  contained  or  referred  to  of  and  concerning  the  same.  And  it  is  further 
witnessed  that,  in  further  pursuance  of  the  said  agreement  in  that  behalf  and  in 
consideration  of  the  premises,  the  said  Richard  Griffin  Lord  Braybrooke  and  the  said 
defendant  did  thereby  grant  and  release  (according  to  their  several  estates  and  interests) 
unto  the  said  George  William  Lord  Lyttelton  and  Ralph  Neville  and  their  heirs  and 
the  said  manors  and  other  hereditaments  thereinbefore  appointed  (except  as  in  the 
appointment  thereinbefore^  contained  is  excepted),  to  hold  the  same  unto   the   said 


5H.&N.  M4.        THE   ATTORNEY-GENERAL   V.  LORD    BRAYBROOKE  1275 

George  William  Lord  Lyttelton  and  Ealph  Neville,  their  heirs  and  assigns,  to  the 
uses,  upon  and  for  the  trusts,  intents  and  purposes,  and  with,  under  and  subject  to 
the  powers,  provisoes,  conditions,  declarations  and  agreements  thereinafter  limited, 
declared,  contained  or  referred  to  of  and  concerning  the  same.  And  it  was  thereby 
declared  and  agreed  that  the  several  directions,  limitations  and  appointments,  and  also 
the  several  grants  and  releases  respectively  thereinbefore  contained,  should  respectively 
operate  and  enure  in  the  first  place  to  the  use  and  intent  to  confirm  all  leases  and 
agreements  for  leases  theretofore  granted  or  agreed  to  be  granted  of  all  and  singular 
the  hereditaments  and  premises  aforesaid,  or  of  any  part  thereof,  by  the  said  Richard 
Griffin  Lord  Braybrooke,  and  whether  the  same  might  be  in  conformity  to  any  power 
vested  in  the  said  Richard  Griffin  Lord  Braybrooke  or  not,  and  subject  as  aforesaid, 
then  to  such  uses,  upon  and  for  such  trusts,  intents  and  purposes,  and  with,  under  and 
subject  to  such  powers,  provisoes,  agreements  and  declarations  as  the  said  Richard 
Griffin  Lord  Braybrooke  and  the  defendant  should  by  any  [494]  deed  or  deeds,  or 
instrument  or  instruments  in  writing,  with  or  without  power  of  revocation  or  new 
appointment,  to  be  by  them  both  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  from  time  to  time  jointly  direct,  limit  or  appoint ; 
and  in  default  of  such  direction,  limitation  or  appointment,  and  so  far  as  the  same 
should  not  extend,  to  the  use,  intent  and  purpose  that  the  said  defendant  should, 
during  the  joint  lives  of  the  said  Richard  Griffin  Lord  Braybrooke  and  himself  the 
said  defendant,  receive  and  take  the  yearly  sum  or  rent  charge  of  7001.,  and,  if  the 
said  defendant  should  marry,  the  rent  charge  of  12001.,  such  sums  of  7001.  or  12001. 
to  be  charged  upon  and  yearly  issuing  and  payable  out  of  all  and  singular  the  said 
hereditaments  and  premises  thereinbefore  appointed  ;  and  subject  and  charged  as 
thereinbefore  is  mentioned  it  is  thereby  declared  that  the  said  hereditaments  and 
premises  should  go  to  and  be  to  the  use  of  the  said  Richard  Griffin  Lord  Braybrooke 
for  his  life  without  impeachment  of  waste,  with  remainder  to  the  use  of  the  said 
defendant  for  his  life  without  impeachment  of  waste,  with  remainder  after  his  decease 
to  the  use  of  his  first  and  other  sons  in  tail  male,  with  divers  remainders  over. 

"8.  Richard  Griffin  the  third  Baron  Braybrooke  died  on  the  13th  day  of  March, 
1858,  being  after  the  time  appointed  for  the  commencement  of  the  Succession  Duty 
Act,  1853,  and  thereupon  the  above  named  defendant  succeeded  to  the  barony  and 
became  the  fourth  Baron  Braybrooke ;  and  he  also  succeeded  to  the  Audley  End 
mansion  and  estates,  and  became  entitled  to  the  beneficial  enjoyment  thereof,  and 
entered  into  possession  accordingly,  but  he  has  not  hitherto  paid  any  duty  in  respect 
of  such  succession. 

"  9.  The  defendant  is  in  a  degree  of  collateral  consanguinity  to  the  testator  other 
than  those  described  in  the  10th  section  of  the  Succession  Duty  Act,  1853,  and  there- 
[495]-fore  the  Attorney  General,  on  behalf  of  her  Majesty,  says  that  the  defendant 
is  liable  to  pay  duty  at  the  rate  of  101.  per  centum  upon  the  value  of  his  aforesaid 
succession  ;  but  the  defendant  says  that  he  is  only  liable  to  pay  duty  at  .some  less  rate, 
and  he  claims,  in  computing  the  assessable  value  of  his  succession,  to  have  an  allowance 
made  to  him  in  respect  of  his  annuity  of  12001.  (to  which  he  became  entitled  in 
consequence  of  his  marriage),  which  he  says  he  has  relinquished  or  been  deprived  of 
within  the  meaning  of  the  38th  section  of  the  Succession  Duty  Act,  1853." 

The  information  prayed  (inter  alia)  that  it  might  be  declared  that  the  defendant 
was  chargeable  with  duty  at  the  rate  of  101.  per  cent,  in  respect  of  his  succession  to 
the  Audley  End  mansion  and  estates. 

The  answer  of  the  defendant  was  as  follows  : — 

"I  admit  that  the  statements  contained  in  the  first  six  paragraphs  of  the  said 
information  are  correct,  and  I  admit  that,  at  the  date  of  the  indenture  next  hereinafter 
mentioned,  the  estates  in  the  said  information  described  as  the  Audley  End  mansion 
estates,  and  in  respect  to  which  succession  duty  is  claimed  by  the  said  information, 
stood  settled  to  such  uses  as  my  father  the  third  Lord  Braybrooke  and  myself  should 
by  any  deed  or  instrument  to  be  executed,  as  in  the  said  information  mentioned, 
appoint;  and  in  default  of  such  appointment,  to  such  uses  as  I  this  defendant,  in  case 
I  should  survive  my  said  father,  should  by  deed  or  will  appoint;  and  in  default  of 
such  appointment,  to  the  use  of  me  this  defendant  for  life,  with  remainder  to  the  use 
of  my  first  and  other  sons  in  tail  male. 

"  In  the  interval  between  the  execution  of  the  deed  by  which  I  and  my  father 
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created  the  said  powers  of  appointment  and  the  execution  of  the  deed  of  the  1st  of 
January,  1850,  in  the  information  mentioned,  we  under  our  joint  power  sold  and 
disposed  of  parts  of  the  estates  subject  to  the  power. 

"  1  say  that  the  said  Audley  End  mansion  and  estates  are  situate  in  the  several 
counties  of  Essex,  Cambridge  and  Sufiblk,  and  include  the  presentation  to  the 
Mastership  of  Magdalen  College,  Cambridge. 

"At  the  date  of  the  indenture  next  hereinafter  mentioned  my  father,  the  said 
third  Lord  Braybrooke,  was  seised  in  fee  simple,  Istly,  of  divers  real  estates  situate 
near  the  said  Audley  End  mansion  and  [496]  estates,  and  which  he  had  himself 
purchased,  and  which  are  hereinafter  referred  to  as  the  'Audley  End  purchased 
Estates ' ;  2ndly,  of  divers  real  estates  situate  in  the  counties  of  Berks  and  Wilts,  and 
forming  the  ancient  estates  of  the  Neville  family,  which  were  inherited  by  him,  and 
which  are  hereinafter  referred  to  as  the  '  Billingbear  Old  Estates,'  subject  to  certain 
charges  thereon ;  3rdly,  of  divers  real  estates  situate  near  the  said  Billingbear  Old 
Estates  purchased  by  my  said  father,  and  hereinafter  referred  to  as  the  '  Billingbear 
purchased  Estates,'  and  was  also  possessed  absolutely  of  the  sum  of  10,1341.  5s.  8d., 
charged  by  way  of  mortgage  on  the  said  Audley  End  mansion  and  estates ;  also  of 
several  sums  of  50001.,  50001.  and  60001.,  charged  on  the  Billingbear  Old  Estates ;  and 
I  say  that  the  value  of  the  several  classes  of  estates  above  mentioned,  estimated  in 
round  numbers,  is  as  follows,  that  is  to  say,  the  value  of  the  said  Audley  End  mansion 
and  estates  is  about  180,0001.,  the  value  of  the  Billingbear  Old  Estates  is  about 
300,0001.,  and  the  value  of  the  Audley  End  purchased  Estates  and  the  Billingbear 
purchased  Estates  together  amount  to  between  90,0001.  and  100,0001.,  and  that 
immediately  before  the  deed  of  the  1st  day  of  January,  1850,  in  the  information 
mentioned,  was  executed,  I  and  my  father  had  at  our  disposal  a  sum  of  74001.  of  the 
capital  stock  of  the  London  and  North  Western  Railway  Company,  and  135  Extension 
Shares  of  the  York  and  North  Midland  Railway  Company,  and  that  in  the  year  1850 
my  father  the  said  third  Lord  Braybrooke,  with  the  view  of  inducing  me  to  concur 
with  him  in  exercising  the  joint  power  of  appointment  created  by  us  over  the  Audley 
End  mansion  and  estates,  proposed  to  me  that  if  I  would  give  up  the  absolute  power 
of  disposition  reserved  to  me  by  the  indenture  of  the  21st  of  July,  1841,  in  the  said 
information  mentioned,  and  in  favour  of  his  younger  sons  the  two  next  presentations 
to  Magdalen  College,  and  would  join  with  him  in  a  settlement  of  the  estates  over  which 
we  had  the  joint  power,  he  would  in  such  settlement  settle  the  said  Audley  End 
purchased  Estates,  Billingbear  Old  Estates  and  Billingbear  purchased  Estates,  and 
would  make  an  immediate  provision  for  me  during  his  lifetime.  I  entertained  and 
ultimately  acceded  to  the  proposal,  and  it  was  agreed  that  my  father  should  have  the 
two  next  presentations  to  Magdalen  College  in  favour  of  his  younger  sons,  and  that 
a  settlement  should  be  made  of  all  the  estates,  and  that  the  said  sums  of  stock  in  the 
said  railway  Company  should  be  included  in  the  settlement,  and  that  the  estates  upon 
which  my  father  had  incumbrances  as  before  stated  should  be  settled  free  from  such 
charges,  my  father  giving  up  such  charges,  and  that  the  settlement  should  contain  the 
powers  and  provisions  afterwards  mentioned. 

"  In  pursuance  of  such  arrangement,  on  the  1st  of  January,  1850,  [497]  my  father, 
the  said  third  Baron  Braybrooke,  and  I  this  defendant  together  made  and  duh'^  sealed 
and  delivered  in  presence  of  two  credible  witnesses,  who  duly  attested  the  same,  the 
indenture  or  deed  of  appointment  of  that  date  in  the  said  information  in  that  behalf 
mentioned,  which  was  to  the  effect  in  the  said  information  in  that  behalf  stated,  so  far 
as  the  same  is  therein  set  forth,  but  I  say  that  the  effect  of  that  indenture  is  imperfectly 
stated  in  the  said  information,  for  I  say  that  thereby  the  said  Audley  End  mansion 
estates  were  discharged  from  the  said  sum  of  10,1341.  5s.  8d.  so  charged  thereon  by 
way  of  mortgage  as  aforesaid,  the  said  Billingbear  Old  Estates  were  discharged  from 
the  said  sums  of  50001.,  50001.  and  60001.  respectively  charged  thereon  by  way  of 
mortgage  as  aforesaid,  and  the  said  Audley  End  purchased  Estates,  Billingbear  Old 
Estates  and  Billingbear  purchased  Estates  were,  together  with  the  Audley  End  mansion 
and  estates  settled  to  the  uses  and  upon  the  trusts  to  and  upon  which  the  said  Audley 
End  mansion  and  estates  are  by  the  said  information  stated  to  have  been  settled,  and 
the  said  sums  of  stock  in  railway  Companies  were  also  settled  so  as  to  be  laid  out  in 
land  and  go  along  with  the  settled  estates.  There  was  in  the  same  indenture  contained 
a  power  for  me,  when  in  possession  of  the  said  estates,  to  raise  10,0001.  for  my  own 
use,  and  a  further  sum  of  10,0001.  for  my  own  use  if  I  should  have  no  children  who 
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should  succeed  to  the  said  estates,  and  there  was  also  contained  in  the  said  indenture 
powers  for  me  to  jointure  any  wife  I  might  marry  and  to  raise  portions  for  my  younger 
children  (both  of  which  last  mentioned  powers  I  exercised  on  my  subsequent  marriage), 
and  there  was  also  in  pursuance  of  the  agreement  in  the  said  indenture  contained 
a  power  for  my  said  father  the  said  third  Lord  Braybrooke  by  deed  or  will  to  give 
to  any  of  his  younger  sons  the  two  next  presentations  to  Magdalen  College  and  to 
the  rectories  of  Heydon  and  Widdington,  and  to  grant  Heydon  House  and  twenty 
acres  of  land  to  his  son  the  Honorable  Charles  Cornwallis  Neville  for  life.  For  further 
certainty  as  to  the  terms  and  effect  of  the  said  indenture  or  deed  of  appointment 
I  desire  to  refer  to  the  instrument  itself,  which  I  am  ready  to  produce,  or  to  a  copy 
thereof. 

"Since  the  date  of  the  indenture  of  the  1st  of  January,  1850,  my  father  and 
myself  sold  portions  of  the  estates  therein  comprised  in  exercise  of  the  joint  power  of 
appointment  therein  contained. 

"  My  father,  the  said  third  Lord  Braybrooke,  also  exercised  the  power  thereby 
given  him,  and  presented  his  son  the  Honorable  and  Reverend  Latimer  Neville  to 
the  Mastership  of  Magdalen  College,  and  his  said  son  Latimer  Neville  to  the  rectory  of 
Heydon,  and  granted  Heydon  House  aforesaid  and  the  said  twenty  acres  of  land  to 
his  said  son  the  Honorable  Charles  Cornwallis  Neville. 

[498]  "  I  admit  that  I  refused  to  pay  succession  duty  at  the  rate  demanded  on 
behalf-of  the  Crown,  on  the  ground  that  under  the  circumstances  herein  stated  I  do 
not  think  that  the  Crown  is  entitled  to  demand  the  same ;  and  I  admit  that  I  claim 
an  allowance  in  respect  of  my  said  annuity  of  12001.  in  the  said  information  mentioned, 
on  the  ground  that  I  relinquished  or  was  deprived  of  the  .same  on  the  death  of  my 
said  father  the  third  Baron  Lord  Braybrooke,  and,  therefore,  am  entitled  to  such 
allowance  in  pursuance  of  the  Succession  Duty  Act,  1S53." 

The  Attorney  General  (the  Solicitor  General  and  Hanson  with  him)  argued  for 
the  Crown  (a)  (May  5).  The  decision  in  The  Attorney  General  v.  Sibthorp  (3  H.  &  N.  424) 
governs  this  case.  The  limitations  are  substantially  the  same  in  both  cases.(c)  [499] 
In  the  former  it  was  held  that  the  use  taken  by  the  son  under  the  resettlement  was 
the  old  use  which  belonged  to  him  as  tenant  in  tail  in  remainder,  and  that  the  father 
took  back  his  life  estate.  Here  the  defendant  took  either  his  former  estate  or  a 
modification  of  it.  A  succession  is  the  beneficial  interest  in  property  which  one  person 
takes  on  the  death  of  another,  and  the  duty  is  regulated  by  the  relation  between  the 
predecessor  and  successor.  Therefore  it  must  first  be  ascertained  whether  there  is  a 
succession,  and  next  from  whom  that  succession  is  deiived.  The  question  then  is, 
from  whom  is  the  estate  taken  by  the  defendant  under  the  resettlement  derived  ?  It 
being  the  same  estate  which  he  previously  had,  or  a  modification  of  it,  it  is  derived 

(a)  Before  Pollock,  C.  B.,  Martin,  B.,  and  Bramwell,  B. 

(c)  In   Sibthm-p's   case   the    disentailing         In  the  present  case  the  limitations  of 
deed  was  as  follows  : —  the  disentailing  deed  are  : — 

1.  To  the  uses  of  the  joint  appointment  1.  Preserving    the   life   estate    of    the 
of  the  father  and  son  ;  and  in  default.  father  : 

2.  To   the  uses  of   the  original  settle-  2.  To  the  uses  of  the  joint  appointment ; 
ment.  and  in  default. 

3.  To  the  uses  of  the  son's  appointment, 
if  he  survived  his  father ;  in  default. 

4.  To  the  son  for  life ;  remainder. 

5.  To  his  first  and  other  sons  in  tail,  &c. 
The  uses  limited  by  the  deed  executing        The  uses  limited  by  the  deed  executing 

the  power,  subject  to  a  rent-change  for     the  joint  power  are — 
the  son,  were — 

1 .  To  the  father  for  life,  remainder.  I.  To  the  uses  of  the  joint  appointment ; 

and  in  default  (subject  to  a  rent-charge  for 
the  son). 

2.  To  the  son  for  life,  remainders  over.  2.  To  the  father  for  life  ;  remainder, 

3.  To  the  son  for  life,  remainders  over. 
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from  the  same  author  as  the  old  entail,  who  is  the  "  predecessor."  A  disposition  of 
that  estate  was  made  by  the  defendant.  The  12th  section  of  the  Succession  Duty  Act 
(16  &  17  Vict.  c.  51)  lays  down  a  rule  as  to  a  succession  taken  by  any  person  under 
a  disposition  made  by  himself.  Then,  is  this  particular  modified  estate,  possessed  by 
the  same  tenant  under  a  disposition  made  by  himself  part  of  the  original  estate  tail  and 
to  be  governed  by  the  same  rule  1  The  Attorney  General  v.  Sibthm-p  is  an  authority 
that  it  is.  If  the  defendant  had  taken  the  estate  tail  he  would  have  taken  it  by  virtue 
of  the  will  of  Lord  Howard  de  Walden,  who  would  have  been  the  predecessor ;  and 
the  fact  that  the  defendant  takes  the  life  estate  as  a  purchaser  under  a  disposition 
made  by  himself  does  not  alter  the  relation  in  which  he  stood  to  the  testator.  No 
doubt,  collateral  arrangements  as  to  other  property  formed  part  of  the  general  arrange- 
ment to  resettle  the  estate ;  but  that  was  so  in  The  Attorney  General  v.  Sibthm-p.  The 
Court  cannot  weigh  the  consideration,  but  only  inquire  into  the  history  of  the  estate. 
It  is  true  that  if  a  man  buys  an  estate  of  another,  and  directs  it  to  be  conveyed  to  a 
[500]  third  person,  though  the  vendor  is  the  hand  which  conveys,  the  individual  who 
disposes  is  he  who  purchases  and  pays  the  price.  But  where  a  new  settlement  is  made 
in  pursuance  of  a  family  arrangement,  and  a  son  gives  up  a  larger  estate  under  a 
disposition  made  by  himself  and  takes  a  smaller  one,  the  question  is,  what  is  the 
character  and  quality  of  the  smaller  estate?  It  is  the  old  use.  Then  the  12th  section  . 
says,  if  it  be  part  of  the  original  estate,  being  a  succession,  it  shall  be  dealt  with  as 
the  original  estate.  There  is  no  distinction  between  a  "succession  "  constituted  of  a 
fee  simple  and  a  "  succession  "  constituted  of  a  life  estate.  For  the  purposes  of  this 
Act  all  tenants  are  treated  as  having  life  estates  only,  and  therefore  the  defendant, 
when  he  reduced  his  estate  of  inheritance  to  an  estate  for  life,  retained  in  that  estate 
a  succession  answering  all  the  exigencies  of  the  Act;  and  the  circumstance  that  he 
gave  the  surplus  ownership,  viz.  his  estate  of  inheritance  subject  to  the  life  estate,  in 
consideration  of  the  collateral  agreement,  does  not  affect  his  liability  under  the  statute 
in  respect  of  his  life  estate. 

Rolt,  C.  Hall  and  Thring,  for  the  defendant.  First,  there  are  substantial  differ- 
ences between  this  case  and  that  of  The  Attm-ney  General  v.  Sibthorp  (3  H.  &  N.  424). 
The  principles  upon  which  that  case  was  decided  are  inapplicable,  as  regards  the  claim 
of  101.  per  cent.  duty.  There  Bramwell,  B.,  adopted  one  view  of  the  principle  to  be 
applied  to  the  facts,  and  the  two  other  Judges  adopted  another  and  somewhat  incon- 
sistent view ;  but,  whichever  principle  is  to  prevail,  the  defendant  is  not  subject  to  a 
duty  on  the  whole  estate  of  101.  per  cent.  It  is  conceded  that  he  is  chargeable  with 
a  duty  of  11.  per  cent,  on  half  the  estate,  but  he  is  not  chargeable  with  any  duty  on 
the  other  half;  or,  at  all  [501]  events  he  is  only  chargeable  with  101.  per  cent,  upon 
the  moiety  derived  from  himself,  and  11.  per  cent,  on  the  other  moiety.  In  the  case 
of  The  Attoi'ney  General  v.  Sibthmp  it  was  said  that  the  transaction  was  not  a  bargain 
and  sale,  but  an  ordinary  family  arrangement  for  the  purpose  of  keeping  the  property 
in  the  channel  in  which  it  had  descended  from  generation  to  generation,  and  that  the 
origin  of  the  settlement  must  be  traced  back  in  order  to  ascertain  the  degree  of 
relationship  between  the  settlor  and  the  party  sought  to  be  charged  with  duty.  But, 
if  so,  where  is  the  limit?  Suppose  Major  Sibthorp  resettles  the  property  with  his  son 
when  of  age,  and  that  son  does  the  same  with  his  son,  in  ascerUiiuing  the  duty  must 
recourse  be  had  to  the  will  of  the  testator  as  the  root  of  the  inheritance?  Why  not 
go  further  back,  for  he  may  have  derived  his  title  from  a  similar  settlement,  and  thus 
it  might  be  necessary  to  go  back  to  some  very  remote  period.  Another  principle 
adopted  in  the  case  of  The  Attorney  General  v.  Sibthorp  was  this — that  the  father's  life 
estate  being  confirmed  and  corroborated,  the  son's  new  estate  for  life  was  not  derived 
from  him,  but  was  a  portion  of  the  estate  tail  which  the  son  before  possessed ;  and 
consequently  he  took  under  a  disposition  made  by  himself,  within  the  meaning  of  the 
12th  section.  Then  the  inquiry  was  whether,  at  the  date  of  the  disposition,  he  was 
entitled  to  the  property  comprised  in  the  succession  expectantly  on  the  death  of  any 
person,  and,  being  so  entitled  on  the  death  of  his  father,  it  was  considered  that  he  was 
chargeable  with  the  same  rate  of  duty  as  if  no  such  disposition  had  been  made.  Here, 
the  life  estate,  given  to  the  father  of  the  defendant  by  the  disentailing  deed  of  1841, 
is  not  in  confirmation  and  corroboration  of  that  which  he  already  possessed,  but  is  a 
new  estate.  The  father  and  son  convey  the  entire  fee  to  uses,  out  of  which  new 
estates  are  carved.  Again,  in  The  [502]  Attorney  General  v.  Sibtlwrp  the  two  deeds 
were  executed  contemporaneously  and   formed  but  one  transaction.     Here  the  dis- 
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entailing  deed  was  executed  in  1841,  and  that  deed  gave  to  the  son,  if  he  survived 
his  father,  the  absolute  ownership  in  fee  of  the  estates.     He  continued  such  owner 
until  1850,  when  the  power  was  executed.     [Pollock,  C.  B.     Suppose  the  father  had 
died  before  the  power  was  executed,  and  the  Succession  Duty  Act  was  then  in  force, 
would  not  the  son  have  been  chargeable  with  duty?]     That  case  would  not  be  distin- 
guishable from  7'he  Attorney  General  v.  Sibthoj-p,  for  there  would  be  but  one  transaction. 
[Martin,    B.      It   would   be   simply   the   conversion   of  an    estate   tail   into  a   fee. 
Follock,  C.  B.     Then  you  contend  that  the  reservation  of  a  power  and  the  execution 
of  that  power  makes  a  difference.]     The  term  "disposition,"  in  the  2nd  section  of  the 
Succession  Duty  Act,   1853,  means   the   limitation  which   laid  the  foundation  from 
which  a  new  inheritance  is  to  spring.     The  4th,  12th,  13th,  15th  and  18th  sections 
are  introduced  to  explain  particular  cases  and  qualify  the  strict  application  of  the  rule. 
But  how  can  a  man  be  a  "  predecessor,"  or  the  person  from  whom  an  estate  is  derived, 
when  for  a  period  of  ten  years  he  is  entitled  in  a  certain  event  to  the  absolute  owner- 
ship of  it,  and  at  the  end  of  that  time  executes  a  power  of  appointment  limiting  a  life 
estate  to  himself?     [Pollock,  C  B.     He  takes  a  "succession  under  a  disposition  made 
by  himself,"  within  the  meaning  of  the  12th  section.     Translating  that  section  into 
plain  language,  it  means  this — where  the  tenant  for  life  and  tenant  in  tail  get  rid  of 
the  entail  by  a  deed  reserving  a  power  of  appointment,  the  exercise  of  that  power  shall 
not  put  the  parties  in  any  better  situation  than  they  were  in  at  the  time  they  created 
the  power.]     This  resettlement  of  the  property  was  a  bargain  and  sale  between  the 
father  and  son,  the  former  giving,  as  a  consideration,  [503]  estates  of  large  value, 
and  also  abandoning  certain  charges ;  the  latter  relinquishing  in  favour  of  his  father 
certain  rights  of  presentation.     [Martin,  B.     In  The  Attorney  General  v.  SiUhorp  new 
estates  were  brought  into  settlement ;  and  how  can  it  aflFect  the  question  that  in  that 
case   the   addition  was   small :   here   it   is   large ;   where  is  the  line  to  be  drawn  1] 
Secondly,  as  to  the  construction  of  the  Succession  Duty  Act.     The  2nd  section  consists 
of  two  branches  :  the  first  relates  to  a  "  disposition,"  by  reason  whereof  any  person 
shall  become  beneficially  entitled  to  property  on  the  death  of  any  person ;  the  second 
i-elates  to  a  "devolution  by  law"  of  any  beneficial  interest  in  property  upon  the  death 
of  any  person ;  and  it  is  declared  that  such  disposition  or  devolution  shall  confer  a 
succession.     The  section  then  proceeds  to  define  the  meaning  of  the  terms  "successor" 
and  "predecessor."     This  case  falls  within  the  first  branch  of   the  section,  and  the 
question  is,  what  is  the  disposition  which  confers  the  succession,  that  is,  which  creates 
the  beneficial  interest  in  respect  of  which  the  duty  is  assessed  1     Is  it  the  will  of  Lord 
Howard  de  Walden,  or  the  limitation  in  the  settlement  of  1850,  by  which  the  defen- 
dant took  a  life  estate  1     It  is  the  limitation  in  the  settlement.     If  the  words  in  the 
2nd  section,  "every  disposition  of  property,"  be  read  "every  settlement  of  property," 
it  would  be  evident  that  the  settlor  is  the  predecessor.     [Pollock,  C.  B.     Then  you 
give  to  the  deed  of  1850  the  power  of  destroying  a  succession.     Lord  Howard  de 
Walden  by  his  will  gave  certain  persons  a  beneficial  interest  in  this  property  in  the 
event  of  the  death  of  others.     The  Act  says  that  such  a  disposition  of  property  shall 
be  deemed  a  "  succession  " ;  but  you  say  that  the  effect  of  the  execution  of  the  deed 
of  1850  was  to  substitute  another  succession.     If  the  Act  had  been  in  force  at  the 
time  of  the  death  of  Lord  Howaid  de  Walden,  the  duty  would  have  become  payable 
[504]  instanter  by  those  who  took  an  immediate  benefit  from  the  succession,  and 
thereafter  by  those  who  took  a  contingent  or  prospective  benefit ;  but,  according  to 
your  argument,  they  would  have  the  power  of  destroying  that  succession  and  creating 
a  new  one.]     The  last  disposition  must  ofnecessity  destroy  the  former  ones.     The  will 
of  Lord  Howard  de  Walden  was  made  in  1796,  but  a  resettlement  of  his  property  had 
at  different  periods  been  made  by  his  ancestors ;  therefore,  unless  the  last  disposition 
confers  the  succession,  it  must  be  traced  back  to  the  very  earliest  settlement.     The 
deed  of  1850  being  the  disposition  which  conferred  the  succession,  then  comes  the 
question,  from  whom  is  the  beneficial  interest  under  that  disposition  derived  1     Not 
from  the  defendant  alone,  but  from  the  joint  disposition  of  him  and  his  father.     No 
interest  could  pass  without  the  consent  of  both,  and  either  might  make  it  the  subject 
of  bargain  and  sale  and  refuse  to  execute  the  power  unless  he  received  a  considera- 
tion.    It  is  important  to  consider  the  power  of  these  parties  to  deal  with  this  property 
at  the  time  the  Succession  Duty  Act  came  into  operation.     Before  the  Act  for  the 
abolition  of  Fines  and  Recoveries  (3  &  4  Wm.  4,  c.  74),  a  tenant  in  tail  in  remainder 
was  restrained  by  the  statute  de  donis  (13  Edw.  1,  c.  1)  from  alienating  the  estate; 
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but  he  might,  with  the  concurrence  of  the  tenant  for  life,  suffer  a  recovery,  and  so 
resettle  the  estate.     If  the  form  of  proceeding  in  a  recovery  be  looked  at  technically, 
the  tenant  for  life  had  more  dominion  over  the  estate  than   the  tenant  in  tail  in 
remainder,  because,  in  order  to  make  a  good  tenant  to  the  praecipe,  it  was  essential 
that  the  writ  should  be  brought  against  the  tenant  of  the  freehold,  and  the  tenant  in 
tail  in  remainder  had  no  power  of  alienation  without  the  consent  of  the  tenant  to  the 
praecipe :  Goodtitle  d.  Bridges  v.  The  Duke  of  Chandos  (2  Burr.  1074).     The  legislature 
[505]  has  abolished  the  proceeding  by  recovery,  but  has  preserved  the  principles  on 
which  it  was  founded.     In  lieu  of  a  tenant  to  the  praecipe,  the  3  &  4  Wm.  4,  c.  74, 
s.  22,  has  provided  a  protector  of  the  settlement.     The  protector  of  the  settlement  is 
not  a  trustee,  and,  by  the  36th  and  37th  sections  of  that  Act,  Courts  of  equity  are 
prohibited  from  controlling  the  exercise  of  his  power  of  consent.     The  question  is,  not 
from  whose  estate  is  the  succession  derived,  but  from  whom  is  the  interest  of  the 
successor  derived?     The  test  is,  who  has  the  jus  disponendil    The  Attorney  General  v. 
Baker  (4  H.  &  N.  19,  26).     Here,  not  the  son  alone,  but  the  father  and  son.     The 
life  estate  could  not  have  been  given  to  the  son  without  the  consent  of  the  father,  who 
might,  if  he  pleased,  have  capriciously  withheld  it.     The  4th  section  is  conclusive  as 
to  the  meaning  of  "joint  disposition."     It  shews  that,  if  two  persons  have  a  general 
power  of  appointment  and  exercise  it,  that  is  to  be  considered  as  a  disposition  of  the 
fee.     The   13th  section  is  introduced  for  the  purpose  of  meeting  the  case  where  a 
successor  derives  his  succession  from  more  predecessors  than  one,  and  the  proportional 
interest  derived  from  each  is  not  distinguishable.     Here  the  interest  is  derived  from 
the  father  and  son,  but  the  proportion  derived  from  each  is  not  distinguishable. 
Then,  by  the  13th  section,  if  no  agreement  is  made  with  the  Commissioners,  the 
interest  shall  be  deemed  to  be  derived  in  equal  proportions  from  each  predecessor. 
[Bramwell,  B.     Suppose  an  estate  is  limited  to  the  use  of  the  children  of  A.  in  such 
shares  as  B.  shall  by  deed  appoint,  and  he  executes  the  appointment,  would  those 
children  take  under  the  disposition  of  the  person  executing  the  power  or  of  the  person 
creating  if?]     The  latter  part  of  the  4th  section  applies  to  such  a  case,  and  the 
succession  would  be  derived  from  the  person  creat-[506]-ing  the  power,  as  predecessor. 
In  that  case,  liowever,  the  party  executing  the  appointment  is  a  mere  trustee,  over 
whom  a  Court  of  equity  would  exercise  a  control.     Here  the  father,  who  is  piotector 
of  the  settlement,  is  as  powerless  without  the  consent  of  the  son  as  the  son  is  without 
his  consent ;  and,  however  improperly  he  may  refuse  it,  a  Court  of  equity  cannot 
inquire  into  his  motives.     There  are  two  predecessors,  and  the  13th  section  was  framed 
to  meet  that  case.     The  12th  section  does  not  apply.     The  father  and  son  being  pre- 
decessors, how  can  it  be  said  that  the  latter  has  taken  a  succession  under  a  disposition 
made  hy  himself?     It  is  a  succession  under  a  disposition  made  by  himself  and  his 
father.     The  12th  section  was  intended  to  meet  the  case  of  a  person  who,  having  a 
remainder  in  fee  expectant  on  the  death  of  another,  agrees  with  him  in  resettling  the 
property,  and  limits  it  to  the  use  of  a  third  person  for  life,  with  remainder  to  himself 
in  fee.     He  would  thus  become  his  own  predecessor,  and  but  for  the  1 2th  section 
would  escape  the  payment  of  duty,  since  the  case  is  not  within  the  2nd  section.     This 
case  not  being  within  the  12th  section,  as  to  the  moiety  of  which  the  defendant  is  his 
own  predecessor  no  duty  is  payable;  and  as  to  the  other  moiety  the  defendant  is 
liable  to  a  duty  of  11.  per  cent.,  as  deriving  his  succession  from  his  father.     But, 
assuming  that  the  case  is  within  the  12th  section,  the  defendant  is  liable  to  a  duty  of 
101.  per  cent,  on  the  moiety  derived  from  himself,  and  11.  per  cent,  on  the  other 
moiety.     The  1 5th  section  was  intended  to  meet  the  case  of  a  succession  vesting  in 
any  person  other  than  the  person  originally  entitled  to  it.     The  exemption  in  the 
18th  section  would  apply  to  this  case,  because  the  interest  under  Lord  Howard  de 
Walden's  will  was  extinguished  before  the  commencement  of  the  Act.     Thirdly,  under 
the  38th  section,  the  defendant  is  entitled  to  an  allowance  in  respect  [507]  of  the 
annuity  of  12001.,  of  which  he  was  deprived  on  the  death  of  his  father.    [Bramwell,  B. 
Suppose  the  defendant  had  sold  the  annuity,  would  the  vendee  be  deprived  of  it  by 
its  termination  according  to  the  terms  of  its  creation  1]     If  the  annuity  had  been 
granted  for  the  life  of  the  son,  with  a  proviso  for  cesser  on  the  death  of  his  father, 
that  would  have  been  within  the  38th  section  :  In  re  Micklethwait  (11  Exch.  452)  and 
this  case  only  differ  in  form.     They  also  referred  to  In  re  Jenkinson  (24  Beav.  64). 

The  Attorney  General,  in  reply.     No  case  can  be  within  the  13th  section  except 
where  the  predecessors  are  different  persons  from  the  successor.     The  enactment  con- 
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templates  several  grantors  being  collectively  the  predecessors,  and  one  grantee  being 
the  successor,  and  the  interest  which  he  takes  from  each  grantor  not  being  distinguish- 
able, the  duty  is  not  ascertainable.  The  12th  section  relates  to  a  successor  being  his 
own  predecessor,  when  the  successor  is  chargeable  at  the  same  rate  as  if  no  such 
disposition  had  been  made.  A  person  cannot  be  a  predecessor  unless  he  comes  within 
the  definition  of  that  term  in  the  2nd  section,  viz.  "  the  settlor  or  other  person  from 
whom  the  interest  of  the  successor  is  or  shall  be  derived."  Then,  was  the  life  estate 
of  the  defendant  derived  from  his  father?  The  words  "interest  derived"  mean  an 
interest  taken  from  some  larger  interest.  But  the  father  was  only  tenant  for  life,  and 
how  could  the  son's  tenancy  for  life,  which  would  not  come  into  existence  until  the 
death  of  the  father,  be  derived  from  the  father?  Again,  how  could  it  be  derived  from 
the  father  and  son  conjointly  when  the  interest  of  the  father  was  limited  by  his  own 
life?  And  when^  he  retained  that  he  retained  all  that  he  was  entitled  to  and  had 
nothing  to  confer.  To  hold  that  the  father  was  the  predecessor,  or  that  the  father 
and  [508J  son  were  the  predecessors,  would  be  to  lay  down  this  proposition,  that  a 
tenant  for  life  can  create  another  life  estate  to  take  effect  after  the.  expiration  of  his 
own.  The  fallacy  of  the  argument  upon  the  12th  section  consists  in  substituting  the 
word  "appointment"  for  "disposition.".  The  deeds  of  1841  and  1850  are  appoint- 
ments, but  the  word  "disposition"  has  been  carefully  selected  for  the  purpose  of 
comprehending  a  number  of  instruments  which  collectively  form  one  disposition. 
Here  the  appointment  in  execution  of  the  power  is  not  the  disposition,  but  the 
appointment  together  with  the  disentailing  deed  which  created  the  power  and  the 
original  will  which  created  the  entail.  [Pollock,  C.  B.  It  is  as  if  the  appointment 
had  been  made  in  1841,  by  the  deed  of  that  date.]  The  interest  created  by  the 
execution  of  the  power  relates  back  to  the  disentailing  deed  which  created  the  power, 
and,  consequently,  that  deed  resolves  itself  into  a  new  conveyance  by  the  tenant  for 
life  and  tenant  in  tail,  by  which  the  latter  took  a  life  estate,  being  a  modification  of 
his  original  estate  tail ;  and  having  taken  it  under  a  disposition  made  by  himself,  he 
is  chargeable  with  the  same  duty  as  if  there  had  been  no  disentailing  deed,  and  he 
had  succeeded  to  the  original  estate  tail.  Suppose  a  settlement  of  property  to  the 
use  of  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in  tail,  B.  and  C.  being 
strangers  to  A.  would  on  his  death  have  to  pay  101.  per  cent.  But  if,  with  the 
consent  of  A.,  they  created  a  joint  power  of  appointment  in  themselves,  and  executed 
it  in  favour  of  B.  as  to  one  moiety  of  the  estate,  and  in  favour  of  C.  as  to  the  other, 
according  to  the  argument  for  the  defendant  they  would  become  their  own  predecessors, 
and  altogether  evade  the  duty.  The  attempt  to  distinguish  this  case  from  that  of  the 
Attorney  General  v.  Sihtharp  has  failed.  Here  the  life  estate  of  the  father  is  more 
effectually  preserved  than  the  life  estate  in  that  case.  The  interval  [509]  between 
the  creation  of  the  power  and  the  exercise  of  it  is  of  no  avail.  The  circumstance  that 
a  large  amount  of  additional  property  is  brought  into  the  resettlement  does  not  affect 
the  case,  because  the  Court  cannot  measure  the  consideration.  The  father  bargained 
witb-the  son  for  that  which  he  gave  up,  viz.  the  difference  between  the  inheritance 
and  the  life  estate,  but  he  gave  no  consideration  in  respect  of  the  son's  life  estate. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  we  are  of  opinion  that  our  judgment  ought  to  be  for 
the  Crown  on  the  points  presented  for  our  consideration.  The  case  has  already  been 
substantially  decided  by  that  of  The  Attorney  General  v.  Sibthorp  (3  H.  &  N.  424),  and 
this  is  really  a  rehearing  of  that  case,  for  it  will  presently  appear  that  it  does  not 
differ  from  it ;  but  as  my  brother  Martin  was  not  in  Court  when  that  case  was  argued 
and  decided,  and  the  true  construction  of  such  a  statute  as  the  Succession  Duty  Act 
is  of  great  and  general  importance,  we  have  thought  it  right  again  to  give  the  reasons 
for  our  judgment,  instead  of  merely  referring  to  the  former  case,  and  to  point  out  that 
the  present  does  not  differ  in  principle. 

The  second  section  of  the  Succession  Duty  Act  (the  16  &  17  Vict.  c.  51)  very 
clearly  points  out  what  shall  be  a  "succession,"  and  who  shall  be  a  "successor,"  and 
who  the  "predecessor."  Whether  a  beneficial  interest  taken  under  any  disposition 
of  property  is  liable  to  duty  depends  on  whether  it  is  a  "  succession  "  within  the  Act. 
The  rate  of  duty  depends  on  the  relation  between  the  successor  and  the  predecessor. 
We  think  the  best  way  to  arrive  at  a  clear  view  of  the  statute,  as  applied  to  the 
circumstances  before  us,   is  to  consider   [510]   what  would  have   been   the   result, 

Ex.  Div.  XIII.— 41 
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independent  of  the  two  deeds  of  1841  and  1850,  and  then  what  effect  those  deeds 
ought  to  have  on  our  decision. 

The  testator,  the  first  Lord  Braybrooke,  left  the  estates  in  question  to  bis  cousin 
Richard  A.  Neville  for  life,  with  remainder  to  the  use  of  Richard  Neville,  his  eldest 
son,  for  life,  remainder  in  tail  male  to  the  sons  of  the  said  Richard  Neville.  The 
testator  died  in  May  1797,  and  bis  cousin,  Richard  A.  Neville,  became  second  Lord 
Braybrooke,  and  succeeded  to  the  estates  as  tenant  for  life  in  possession  under 
the  will.  Richard  A.  Neville,  second  Baron  Braybrooke,  died  in  1825.  His  eldest 
son,  Richard  (who  had  assumed  the  name  of  Griffin  instead  of  Neville),  became  third 
Baron,  and  succeeded  to  the  estates  as  tenant  for  life  in  possession.  His  eldest  son 
(the  defendant,  the  present  and  fourth  Baron,)  was  tenant  in  tail  male  in  remainder 
expectant  on  his  father's  death. 

The  Succession  Duty  Act  came  into  operation  on  the  19th  May,  1853.  The  third 
Baron  Braybrooke  died  on  the  13th  of  March,  1858 ;  and  supposing  the  deeds  of  1841 
and  1850  to  be  out  of  the  question,  the  present  Baron  Braybrooke  (the  defendant) 
would  have  become  beneficially  entitled  on  the  death  of  his  father  in  185S,  and  would 
have  been  liable  to  the  duties  claimed  by  the  Crown.  But  before  the  Act  came  into 
operation,  namely,  on  the  21st  of  July,  1841,  the  third  Baron  and  his  son  executed  a 
disentailing  deed  granting  the  estates  to  trustees  without  prejudice  to  the  life  estate 
of  the  third  Baron,  with  a  power  of  appointment  by  the  father  and  son,  and  by  the 
son  in  case  he  should  survive  his  father.  On  the  1st  January,  1850  (also  before  the 
Act  came  into  operation),  the  father  and  son  executed  a  deed  of  appointment,  as  set 
out  in  the  papers  before  us,  and  the  question  is,  what  is  the  effect  of  these  deeds  with 
reference  to  the  claim  of  the  Crown  to  succes-[511]-sion  duty?  Mr.  Rolt  contends 
(and  it  is  the  most  plausible  part  of  his  argument)  that  the  son  took  his  beneficial 
interest  under  the  deeds,  and  not  under  the  will  of  the  first  Lord  Biaybrooke ;  and 
that  the  two  deeds  are  to  be  considered  as  a  conveyance  or  sale  of  the  property, — as 
a  complete  disposition  of  it,  as  much  as  if  it  had  been  sold  away  from  the  family'.  On 
the  part  of  the  Crown  it  is  contended  that  the  deeds  were  in  effect  a  mere  family 
arrangement  resettling  the  property,  so  that  it  might  not  go  out  of  the  family ;  and 
that  the  father,  having  an  estate  for  his  own  life  only,  could  not  be  a  predecessor  in 
any  sense  to  the  defendant,  his  son,  in  reference  to  his  present  beneficial  interest, 
which  he  takes  by  virtue  of  the  will  of  the  first  Lord  Braybrooke  and  the  deeds  of 
1841  and  1850 ;  and  we  are  of  that  opinion.  We  think  the  transaction  was  not  any- 
thing more  than  a  resettlement  of  the  family  estates,  and  that  the  interval  between 
1841  and  1850,  the  dates  of  the  two  deeds  respectively,  is  unimportant,  as  the  deed 
of  1850  was  merely  the  execution  of  a  power  created  by  the  deed  of  1841.  In  the 
case  of  2'he  Attorney  General  v.  Sibthorp,  the  deeds  were  executed  in  1848,  long  before 
the  statute  came  into  operation  ;  that  case  is  therefore  a  direct  authority  on  this  point. 
Mr.  Rolt  endeavoured  to  distinguish  this  case  from  SibtJwrp's  case  by  the  interval 
between  the  two  deeds  of  1841  and  18-50,  the  larger  consideration  or  inducement  to 
make  the  family  arrangement,  and  the  absence  of  certain  expressions  as  to  the  life 
estate  in  the  second  deed.  But,  as  already  observed,  we  think  the  interval  makes  no 
difference,  and  that  we  cannot  enter  into  the  question  of  consideration  in  what  is 
a  mere  family  settlement  and  not  a  sale,  and  that  the  two  deeds  were  as  much  one 
transaction  as  in  Sibthorp's  case,  and  the  life  estate  left  in  the  father  quite  as  much  the 
same  in  the  one  case  as  in  the  other.  Mr.  Rolt  pressed  upon  us  the  argument,  that,  if  to 
ascertain  the  scale  of  duty  [512]  the  Crown  could  go  back  to  the  will  of  the  first  Lord 
Braybrooke,  there  was  nothing  to  prevent  the  claim  from  being  founded  on  some  very 
ancient  settlement.  But  the  answer  to  that  is,  that  the  Crown  cannot  claim,  except 
on  a  beneficial  interest  arising  on  the  death  of  some  one  since  the  19th  May,  1853, 
which  affords  a  sufficient  practical  limitation. 

It  was  argued  by  Mr.  Rolt  that  this  case  fell  within  the  13th  section  of  the 
Succession  Duty  Act,  but  we  are  of  opinion  that  the  1 3th  section  has  no  bearing  on 
the  case  at  all.  That  section  refers  to  a  case  where  the  succession  may  have  been 
derived  from  more  predecessors  than  one,  within  the  true  meaning  of  the  2nd  section  ; 
but  we  are  clearly  of  opinion  that,  by  reference  to  the  12th  section,  the  present  Baron 
never  was  and  could  not  have  been  his  own  predecessor  within  the  meaning  of  the 
Act.  It  was  further  argued  that  the  late  Baron  Braybrooke,  being  the  protector  of 
the  settlement  within  the  3  &  4  Wm.  4,  c.  74,  s.  22  (the  Act  for  the  Abolition  of  Fines 
and  Recoveries),  was  the  predecessor  within  the  meaning  of  the  Succession  Duty  Act; 
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but  we  are  of  opinion  that  he  was  not.  The  term  "  predecessor  "  in  this  Act  denotes 
the  person  described  in  it,  and  no  other,  and  in  our  opinion,  to  constitute  the  relation 
of  predecessor  and  successor,  some  interest  must  be  derived  by  the  latter  from  the 
former;  but,  being  of  opinion  that  the  defendant  derived  no  interest  from  his  father 
within  the  meaning  of  the  definition,  we  think  the  father  could  not  be  predecessor  to 
the  son. 

With  respect  to  the  annuity,  we  think  no  allowance  can  be  claimed  on  account 
of  that  annuity  ceasing,  for  the  reasons  assigned  in  the  case  of  Attoi-ney  General  v. 
Sihthorp. 

On  the  whole,  we  think  that  this  case  is  governed  by  that  of  The  Attwney  General 
V.  Sihthorp,  and  that  that  case  was  rightly  decided. 

Decree  accordingly. 

[513]  Stephens  v.  Reynolds.  April  24,  1860. — The  defendant,  who  was  a  cheese- 
monger at  Woolwich,  carried  on  at  Walworth  the  hosiery  trade  in  partnership 
with  C,  but  in  his  own  name.  C.  accepted,  in  the  name  of  the  defendant,  a  bill 
of  exchange  drawn  for  goods  supplied  to  the  partnership,  and  which  was  addressed 
to  the  defendant  at  Woolwich.  Held,  that  the  acceptance  was  binding  on 
the  defendant,  although  the  bill  was  not  addressed  to  the  place  where  the  partner- 
ship business  was  carried  on :  Per  Pollock,  C.  B.,  and  Martin,  B.  Bramwell,  B., 
dissentiente. 

[S.  C.  29  L.  J.  Ex.  278 ;  2  L.  T.  222  :  at  Nisi  Prius,  2  F.  &  F.  147.     Referred  to, 
Yorkshire  Banking  Company  v.  Beatson,  1880,  5  C.  P.  D.  124.] 

The  declaration  stated,  that  J.  E.  Ford  on  the  1st  April,  a.d.  1859,  by  his  bill  of 
exchange,  now  overdue,  directed  to  the  defendant,  required  the  defendant  to  pay  to 
the  order  of  the  said  J.  E.  Ford  651.  18s.  four  months  after  date.  And  the  defendant 
accepted  the  said  bill,  and  the  said  J.  E.  Ford  indorsed  the  same  to  the  plaintiff;  but 
the  defendant  did  not  pay  the  same. 

Plea.  That  the  defendant  did  not  accept  the  said  bill  of  exchange  as  alleged. 
Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  sittings  in  last  Hilary  Term, 
it  appeared  that  Ford,  the  drawer  of  the  bill,  carried  on  business  as  a  warehouseman 
at  63  Aldermanbury ;  and  that  in  1858,  the  defendant,  who  was  a  cheesemonger  at 
Woolwich,  called  on  him  with  a  person  named  Crowe,  when  the  defendant  said  that 
he  had  taken  a  shop  at  Walworth  and  was  going  to  carry  on  the  hosiery  trade,  and 
he  wished  Ford  to  supply  him  with  goods :  that  Crowe  was  his  partner  and  anything 
he  did  would  be  the  same  as  if  done  by  himself :  that  Crowe  would  manage  the 
business,  and  it  would  be  carried  on  in  the  name  of  "  Reynolds."  Goods  were  from 
time  to  time  supplied  by  Ford,  on  account  of  which  he  drew  bills  of  exchange.  The 
goods  were  sent  to  Beckford  Row,  Walworth,  where  the  defendant's  business  was 
carried  on.     The  bill  on  which  this  action  was  brought  was  as  follows : — 

"£65,  18s.  Od.  "London,  April  1st,  1859. 

"Four  months  after  date  pay  to  the  Order  of  J.  E.  [514]  Ford  in  London  Sixty-five 
pounds  eighteen  shillings  value  received.  "  For  J.  E.  FORD, 

"  Henry  Ford. 
"To  Mr.  B.  Reynolds,  Church  St.,  Woolwich." 

Across  the  bill  was  writteu  "  Accepted  B.  Reynolds.  Payable  63  Aldermanbury." 
This  acceptance  was  in  the  handwriting  of  Crowe. 

The  learned  Judge  ruled  that  there  was  no  evidence  of  an  acceptance  of  the  bill 
by  the  defendant,  and  nonsuited  the  plaintiflf. 

C.  Pollock,  in  the  same  terra,  obtained  a  rule  nisi  to  set  aside  the  nonsuit  and  for 
a  new  trial,  on  the  ground  that  there  was  evidence  to  go  to  the  jury  that  Crowe  was 
authorized  to  accept,  and  that  the  acceptance  was  one  by  which  the  defendant 
was  bound. 

Parry,  Serjt.,  and  Joyce  now  shewed  cause.  There  was  no  evidence  that  the 
defendant  accepted  the  bill.  The  acceptance  was  not  in  his  handwriting,  and  the  bill 
was  not  addressed  to  him  at  the  place  where  he  carried  on  the  business  for  which  the 
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goods  were  supplied.  [Martin,  B.  If  two  persons  carry  on  business  in  partnership, 
one  has  a  right  to  bind  the  other  by  accepting  bills  in  the  partnership  name  for  goods 
supplied  to  the  firm.  Here  the  defendant  told  the  drawer  that  he  was  going  to  carry 
on  business  as  a  linendraper  at  Walworth,  with  a  person  of  the  name  of  Crowe,  and 
therefore  it  was  competent  for  Crowe  to  bind  him  by  accepting  bills  for  partnership 
purposes.]  The  bill  should  have  been  addressed  to  the  defendant  at  the  place  where 
the  partnership  business  was  carried  on.  This  bill  appears  on  the  face  of  it  to  be 
drawn  on  account  of  goods  supplied  to  the  defendant  for  his  business  at  Woolwich. 
[Bramwell,  B.  Eeynolds,  the  individual,  was  at  Woolwich,  [515]  but  the  firm  was 
not  there.  Pollock,  C.  B.  If  one  partner  has  authority  to  bind  another  by  accepting 
bills  of  exchange,  what  does  it  signify  whether  a  bill  is  addressed  to  the  latter  at  the 
place  of  business  or  elsewhere  1  If  the  defendant  accepted  a  bill  addressed  to  him 
at  any  other  place  than  where  the  partnership  business  was  carried  on,  could  there 
be  any  doubt  that  it  would  be  binding?]  The  effect  of  the  conversation  between 
Crowe  and  the  drawer  was  to  create  a  special  firm  at  Walworth,  and  the  authority 
was  to  draw  bills  on  that  firm  only.  [Martin,  B.,  referred  to  Kirk  v.  Blurton 
(9  M.  &  W.  284).] 

C.  Pollock,  in  support  of  the  rule.  There  was  sufficient  evidence  of  an  authority 
to  Crowe  to  bind  the  defendant  by  accepting  bills  for  partnership  purposes.  [Bram- 
well, B.  Suppose  the  defendant  had  himself  accepted  the  bill,  would  Crowe  have 
been  liable  1]  It  is  submitted  that  he  would,  the  acceptance  being  in  the  partnership 
name,  and  for  partnership  purposes.  A  person  may  hold  himself  out  as  a  partner  by 
his  acts.     (He  was  then  stopped  by  the  Court.) 

Bramwell,  B.  I  am  of  opinion  that  the  rule  ought  to  be  discharged.  I  still 
think  that  my  ruling  at  the  trial  was  rij^ht.  The  question  of  law  is  whether,  when 
one  partner  gives  another  authority  to  bind  him  by  accepting  bills  of  exchange  for 
partnership  purposes,  and  he  accepts  a  bill  addressed  to  the  firm  at  a  different  place 
from  that  where  the  partnership  business  is  carried  on,  such  a  bill  is  binding.  I  think 
it  is  not.  As  a  general  principle,  there  is  no  doubt  that  a  person  may  exercise  any 
power  which  is  conferred  upon  him.  Another  general  principle  is,  that  one  partner 
has  power  to  bind  another  by  accepting  bills  of  exchange  in  the  name  of  the  firm. 
Here  there  was  evidence  that  the  busi-[516]-ness  was  carried  on  in  the  name  of 
"Reynolds,"  and  therefore  Crowe  might  bind  the  defendant  by  accepting  bills  in 
that  name.  But  this  bill  was  not  directed  to  Reynolds  at  the  place  where  the 
partnership  business  was  carried  on,  but  at  a  place  where  he  alone  carried  on  a  different 
business.  Then  comes  the  question  whether  Crowe  had  authority  to  bind  the  defen- 
dant by  accepting  bills  addressed  to  him  at  such  a  place.  It  seems  to  me  irrelevant 
to  inquire  what  the  defendant  himself  might  have  done.  The  relevant  inquiry  is, 
what  authority  did  he  give  Crowe  to  accept  bills  of  exchange  for  him ;  was  it  merely 
an  authority  to  accept  them  in  the  name  of  Reynolds,  or  to  accept  them  in  that  name 
if  addressed  to  the  place  of  business  ?  There  is  nothing  on  the  face  of  this  bill  to 
indicate  that  it  was  drawn  for  partnership  purposes ;  and  for  aught  that  appears  it 
may  have  been  drawn  for  a  separate  debt  of  the  defendant.  The  matter  is  open  to 
this  difficulty :  suppose  the  defendant  had  paid  the  bill,  and  then  sought  to  charge 
the  partnership  with  the  amount,  Crowe  might  say,  "  there  is  nothing  on  the  face  of 
the  bill  to  shew  that  it  was  accepted  on  our  account."  For  these  reasons,  I  cannot 
help  thinking  that  my  ruling  was  right. 

Martin,  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute.  I  have  always 
understood  that  the  law  was  correctly  laid  down  in  the  case  of  Kirk  v.  Blurion 
(9  M.  Sz  W.  284).  It  seems  to  me  a  much  better  way,  in  administering  the  law,  to 
say  that  when  persons  carry  on  trade  in  partnership  the  law  gives  to  each  of  them  an 
authority  to  accept  bills  in  the  partnership  name  for  goods  supplied  to  the  firm, 
instead  of  looking  to  an  implied  authority.  I  should  regret  if  any  doubt  was  cast 
upon  it.  It  is  competent  for  persons  in  partnership  to  carry  on  their  business  in  any 
name  they  [517]  think  fit,  but  it  would  be  very  inconvenient,  when  two  or  more 
partners  carry  on  business  in  the  name  of  one,  to  require  all  persons  to  have  a  know- 
ledge of  the  law,  and  distinguish  between  the  carrying  on  business  as  an  individual 
and  as  a  partner.  Here  the  drawer  of  the  bill  was  told  that  the  business  would 
be  carried  on  in  the  name  of  "Reynolds,"  and  that  was  evidence  for  the  jury 
that  the  name  included  the  other  partner.  It  cannot  alter  the  case  that  the  bill  is 
addressed  "  Mr.  B.  Reynolds,  Church  St.,  Woolwich."     It  might  as  well  be  objected 
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that  the  words  "Mr.  B."  are  added  to  "Reynolds."  The  substantial  matter  is,  that 
the  bill  is  drawn  in  the  partnership  name  upon  a  man  who  was  a  partner.  In  Kirk 
V.  Blurton  (9  M.  &  W.  284),  the  defendants,  Blurton  and  Habershon,  carried  on 
business  in  partnership  under  the  name  of  "  John  Blurton,"  and  Habershon  drew  the 
bill  in  the  name  of  "John  Blurton  and  Co."  This  Court  held  that  as  the  bill  was 
not  drawn  in  the  partnership  name,  it  did  not  bind  the  defendant  Blurton.  I  thought 
that  a  wrong  application  of  the  law,  and  that  it  was  a  question  for  the  jury  whether 
"John  Blurton  "  and  "John  Blurton  and  Co."  did  not  mean  the  same  thing.  But  the 
principle  was  there  laid  down  that  each  partner  has  authority  by  law  to  bind  the  firm 
by  accepting  bills  in  the  partnership  name,  if  bills  are  necessary  for  carrying  on  the 
partnership.  Here  the  bill  is  drawn  in  the  partnership  name,  "  Reynolds,"  and  the 
addition  of  "Mr.  B."  or  "Church  St.,  Woolwich,"  makes  no  difference.  It  is  a  bill 
drawn  by  a  partner  in  the  partnership  name  and  for  partnership  purposes.  As  to  the 
difficulty  suggested  by  my  brother  Bramwell,  it  does  not  arise. 

Pollock,  C.  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  There 
is  no  doubt  that  the  drawer  of  the  [518]  bill  furnished  the  goods  ;  that  the  goods  were 
purchased  for  the  benefit  of  the  partnership,  and  that  the  business  was  carried  on  in 
the  name  of  "  Reynolds."  Then  the  bill  being  drawn  on  the  firm  and  accepted  in  the 
partnership  name,  for  goods  supplied  to  the  firm,  why  is  the  plaintiff  not  entitled  to 
recover "?  It  is  said  that  he  cannot  recover  because  the  bill  is  not  directed  to  the  place 
where  the  partnership  business  was  carried  on,  but  to  another  place  where  the  defen- 
dant alone  carried  on  a  different  business.  It  seems  to  me  not  a  matter  of  law,  but 
of  fact,  whether  the  bill  was  drawn  on  the  partnership  firm  or  on  the  individual.  To 
hold  that  this  acceptance  is  not  binding  because  of  the  address,  would  be  to  make 
things  nominal  prevail  over  things  real.  The  bill  being  accepted  in  the  name  of  the 
firm,  and  for  goods  supplied  to  the  firm,  the  mere  direction  at  a  place  other  than  their 
place  of  business  does  not  vitiate  it.  With  every  respect  for  my  brother  Bramwell's 
opinion,  I  think  that  there  must  be  a  new  trial.(a) 

Rule  absolute. 

Papillon  v.  Brunton.  April  27,  1860. — Between  nine  and  ten  o'clock  on  the  25th 
March  a  tenant  put  into  a  post-office  in  London  a  letter  containing  a  notice  to 
quit  on  the  following  Michaelmas,  and  addressed  to  the  place  of  business  in 
London  of  his  landlord's  agent.  The  agent  was  at  his  place  of  business  until 
between  six  and  seven  o'clock  in  the  evening  and  did  not  receive  the  letter,  but 
found  it  on  the  following  morning.  Held  a  sufficient  notice  to  determine  the 
tenancy,  the  jury  having  found  that  the  letter  was  delivered  on  the  2.5th  March, 
after  the  agent  left. 

[S.  C.  29  L.  J.  Ex.  265.     Distinguished,  Calisher  v.  Fwbes,  1871,  L.  R.  7  Ch.  114. 
Referred  to,  Sidehotham  v.  Holland,  [1895]  1  Q.  B.  378.] 

Action  for  rent.     Plea:  Never  indebted. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  the  present  term,  it 
appeared  that  the  defendant  had  [519]  occupied  premises  in  Waterloo  Place,  London, 
as  yearly  tenant  to  the  plaintiff,  and  that  the  action  was  brought  to  recover  six  months 
rent,  alleged  to  be  due  on  the  25th  of  March  last.  The  plaintiff  resided  in  the  country, 
and  the  rent  was  received  for  him  by  his  solicitor  who  had  business  chambers  in 
Mitre  Court,  Temple,  but  resided  elsewhere.  The  defendant,  who  was  a  witness, 
stated  that  between  nine  and  ten  o'clock  in  the  moi'ning  of  the  25th  March,  1859,  he 
posted  a  letter  in  London  addressed  to  the  plaintiff's  solicitor  at  Mitre  Court,  Temple, 
and  containing  a  notice  to  quit  on  the  29th  September  following.  According  to  the 
usual  course  of  the  post,  that  letter  would  be  delivered  in  the  morning  of  the  same 
day.  The  plaintiff's  solicitor  stated  that  he  was  at  his  chambers  on  that  day  until  six 
or  seven  o'clock  in  the  evening,  when,  business  hours  being  over,  he  left ;  but  the 
letter  was  not  delivered  at  that  time.  On  going  to  his  chambers  the  next  morning 
at  the  usual  business  hours,  he  found  the  letter. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  letter  arrived  at  the 

(a)  The  cause  was  again  tried  before  Wilde,  B.,  at  the  next  sittings,  and  a  verdict 
found  for  the  plaintiff. 
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chambers  of  the  plaintiff's  solicitor  on  the  25th  March  after  business  hours,  or  upon 
the  morning  of  the  26th.  The  jury  found  that  it  arrived  on  the  25th  after  the 
plaintiff's  solicitor  left  the  chambers.  They  said  they  thought  he  ought  to  have  had 
somebody  there  to  receive  it.  Whereupon  the  learned  Judge  directed  a  verdict  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

Hayes,  Serjt.,  moved  accordingly  (April  26).  There  was  no  sufficient  notice  to 
quit.  The  notice  not  being  sent  to  the  landlord,  but  to  his  agent's  place  of  business, 
ought  to  have  been  delivered  at  the  usual  business  hours.  [Pollock,  U.  B.  If  a  notice 
to  quit  was  left  at  the  dwelling-house  of  a  landlord  and  he  was  abroad,  that  would  be 
sufficient  to  determine  the  tenancy.  In  the  case  of  notice  of  dishonour  [520]  of  a  bill 
of  exchange,  it  has  been  held  that  if  the  person  who  gives  the  notice  has  done  all  in 
his  power,  as  for  instance  by  putting  it  in  the  post,  that  is  sufficient.]  Where  a  letter 
is  sent  to  a  place  of  business,  no  one  could  reasonably  suppose  that  it  would  reach  the 
party  to  whom  it  is  addressed  after  business  hours  ;  but  the  case  is  different  where 
the  letter  is  addressed  to  the  residence  of  the  party.  [Bramwell,  B.  Suppose  a  notice 
to  quit  was  sent  to  a  clerk  in  a  government  office  and  arrived  there  after  he  left. 
Pollock,  C.  B.  Suppose  the  chambers  had  been  the  London  residence  of  the  landlord, 
who  was  in  the  habit  of  leaving  town  at  five  o'clock  in  the  afternoon  ;  or  suppose  the 
landlord  had  merely  a  warehouse  in  London  and  resided  in  the  country.]  In  Doe  d. 
Neville  v.  Dimhar  (Moo.  &  M.  10),  Abbott,  C.  J.,  ruled,  that  service  of  a  notice  to  quit 
on  a  servant  at  the  tenant's  dwelling-house  was  sufficient,  although  the  tenant  was  not 
informed  of  it  till  within  half  a  year  of  its  expiration.  But  in  Doe  d.  Buross  v.  Lucas 
(5  Esp.  153),  Lord  EUenborough,  C.  J.,  ruled,  that  the  mere  leaving  a  notice  to  quit 
at  the  tenant's  house,  without  further  proof  of  its  being  delivered  to  a  servant  and 
explained,  or  that  it  came  to  the  tenant's  hands  was  not  sufficient  to  support  an  eject- 
ment. In  Allen  v.  Edmundson  (2  Exch.  719,  723),  Parke,  B.,  said: — "  According  to 
the  usage  of  trade,  a  merchant  who  puts  his  name  to  a  bill  ought  to  be  ready  at  his 
place  of  business  to  receive  notice  of  the  bill's  dishonour.  In  fact,  he  engages  that  he 
will,  by  himself  or  his  servant,  be  there."  The  same  rule  should  be  applied  to  a  notice 
to  quit. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said. — In  this  case  it  appeared  that  the  defendant  had 
occupied  premises  in  Waterloo  Place,  [521]  London,  as  yearly  tenant  to  the  plaintiff, 
and  that  on  the  25th  March,  1859,  with  a  view  of  putting  an  end  to  the  tenancy,  the 
year  of  which  would  expire  on  the  29th  September  following,  he  sent  a  notice  to  quit 
to  the  agent  of  the  landlord,  who  was  a  solicitor  having  chambers  in  Mitre  Court, 
Temple,  for  carrying  on  his  business,  but  not  living  there.  The  defendant  said  that 
he  posted  a  letter  containing  the  notice  between  nine  and  ten  o'clock  in  the  morning 
of  the  25th  March.  The  agent  of  the  landlord  said  that  he  was  at  his  chambers  until 
six  or  seven  o'clock  in  the  evening  of  that  day,  and  he  did  not  receive  the  letter,  but 
he  found  it  the  next  morning  when  he  went  there.  The  jury  found  that  the  letter 
arrived  on  the  25th,  after  the  agent  had  left;  and  they  said  that  they  thought  he 
onght  to  have  had  somebody  there  to  receive  it.  The  agent,  not  having  received  the 
letter  until  the  morning  of  the  26th,  treated  the  notice  as  too  late,  and  this  action 
was  brought  as  if  the  tenancy  continued.  The  question  arises  whether,  under  these 
circumstances,  the  notice  was  sufficient  to  determine  the  tenancy.  Now,  without 
entering  upon  a  larger  discussion  than  is  necessary  to  dispose  of  the  point  before  us, 
or  saying  whether  the  doctrine  with  respect  to  notice  of  dishonour  of  bills  of  exchange 
applies  (upon  which  we  give  no  opinion),  we  think  that  in  the  case  of  a  notice  to  quit 
the  putting  it  into  the  post-office  is  sufficient,  and  that  the  party  sending  it  is  not 
responsible  for  its  miscarriage.  As  this  letter  was  posted  in  London  between  nine 
and  ten  o'clock  in  the  morning,  the  probability  is  that  it  arrived  immediately  after 
the  agent  left  his  chambers.  Indeed  it  is  possible  that  it  may  have  arrived  in  the  due 
course  of  post,  but  by  some  accident  was  overlooked — either  not  delivered  by  the 
servant  to  the  clerk  or  in  some  way  mislaid.  Besides  it  did  not  appear  that  it  was 
not  delivered  before  seven  o'clock  in  the  evening ;  and  the  [522]  jury  considered  that 
the  agent  ought  to  have  had  some  one  in  his  chambers  at  that  time.  A  notice  so  sent 
must  be  considered  as  having  reached  the  agent  in  due  time,  and  the  same  consequences 
must  result  as  if  he  had  actually  been  there  and  received  it.  In  my  opinion  the 
finding  of  the  jury  was  right,  and  the  notice  was  delivered  at  the  agent's  place  of 
business  in  sufficient  time  to  inform  him,  if  he  had  been  there,  that  the  tenancy  was 
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to  be  determined  at  the  time  specified.  For  these  reasons  I  think  there  ought  to  be 
no  rule. 

Bramwell,  B.  I  also  think  there  ought  to  be  no  rule.  When  the  jury  say  that 
in  their  judgment  the  agent  should  have  had  some  one  in  his  chambers  at  the  time 
the  notice  arrived,  they  in  effect  say  it  arrived  within  the  ordinary  business  hours. 
If  a  person  tells  others  that  a  particular  place  is  his  place  of  business  where  all  com- 
munications will  reach  him,  he  has  no  right  to  impose  on  them  the  obligation  of  finding 
out  whether  he  sleeps  at  his  place  of  business  or  elsewhere.  I  doubt  whether,  in  the 
absence  of  any  express  limitation  by  the  agent,  it  is  necessary  that  the  notice  should 
be  given  within  the  hours  of  business. 

Wilde,  B.  I  am  also  of  opinion  that  there  ought  to  be  no  rule.  I  take  the  same 
view  as  my  brother  Bramwell.  The  jury  have  found  that  the  notice  arrived  at  the 
agent's  place  of  business  at  a  time  when  some  one  ought  to  have  been  there  to 
receive  it. 

Martin,  B.,  concurred. 

Rule  refused. 

[523]  Carter  v.  The  Burial  Board  for  the  Township  of  Tong,  in  the 
Parish  of  Bristol.  May  8,  1860. — A  cause  was  referred  to  arbitration  by  a 
Judge's  order  made  by  consent,  the  costs  of  the  action,  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator.  The  arbitrator  ordered  the  defendants  to 
pay  the  plaintiff  two  sums  of  money  on  a  certain  day,  and  that  each  party  should 
bear  his  own  costs  of  the  action,  reference  and  award.  The  defendants  did  not 
pay  the  money  on  the  day  appointed,  and  the  plaintiff  made  the  order  of  reference 
a  rule  of  Court,  but  before  any  demand  the  defendants  paid  the  plaintiff  the  sums 
awarded.  Held,  that  it  was  in  the  discretion  of  the  Court  to  order  the  defendants 
to  pay  the  costs  of  making  the  order  of  reference  a  rule  of  Court ;  and  as  that 
step  had  been  taken  by  the  plaintiff,  without  any  demand  of  payment,  he  was  not 
entitled  to  the  costs. 

[S.  C.  29  L.  J.  Ex.  293.] 

This  action  was  referred  to  arbitration  by  a  Judge's  order,  made  by  consent,  "  the 
costs  of  the  action,  reference  and  award  to  be  in  the  discretion  of  the  arbitrator."  On 
the  2nd  of  February  the  arbitrator  made  his  award,  and  thereby  ordered  the  defen- 
dants to  pay  to  the  plaintiff,  on  the  15th  February  then  instant,  the  sum  of  331. 
14s.  lOd.,  and  also  the  sum  of  131.  4s.  8d.,  the  costs  of  the  award.  He  also  ordered 
that  each  party  should  bear  his  own  costs,  both  of  the  action,  reference,  and  award. 
The  plaintiff  took  up  the  award.  On  the  6th  February  the  defendants  had  notice  of 
the  award,  and  they  allowed  the  15th  to  elapse  without  paying  the  sums  awarded. 
On  the  17th  the  plaintiff  made  the  order  of  reference  a  rule  of  Court,  and  on  the  21st, 
before  any  demand  was  made,  the  defendants  paid  the  plaintiff  the  331.  14s.  lOd.  and 
131.  4s.  8d.  The  plaintiff  required,  in  addition,  51.  5s.  4d.,  the  costs  of  making  the 
order  of  reference  a  rule  of  Court.  On  the  15th  March  the  plaintiff  served  the 
defendants  with  a  copy  of  the  award  and  rule  of  Court,  and  made  a  formal  demand 
of  these  costs. 

Day  had  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  they  should 
not  pay  to  the  plaintiff  the  costs  of  making  the  submission  to  arbitration  a  rule  of 
Court,  against  which 

Mellish  now  shewed  cause.  The  plaintiff  is  not  entitled  [524]  to  these  costs.  In 
Russell  on  Arbitration,  p.  366,  2nd  ed.,  it  is  said  that  "  when  an  award,  and  not 
merely  a  certificate,  is  to  be  made,  the  costs  of  the  cause  comprise  the  costs  incurred 
in  the  cause  up  to  the  time  of  the  submission,  the  costs  of  the  order  of  reference  and 
of  making  it  a  rule  of  Court,  and  the  costs  of  ulterior  proceedings  in  the  cause,  if  any, 
after  the  award."  It  is  not  necessary  to  determine  whether  these  costs  are  costs  of 
the  cause  or  the  reference,  for  all  costs  are  in  the  discretion  of  the  arbitrator,  and  he 
has  ordered  each  party  to  bear  his  own  costs.  The  arbitrator  not  having  awarded 
them,  the  plaintiff  has  no  right  to  ask  the  Court  to  give  them  to  him.  The  plaintiff 
relies  on  the  Reg.  Gen.  H.  T.,  1853,  Rule  159,  which  provides  that  "  where  a  Judge's 
order,  &c.,  is  made  a  rule  of  Court,  it  shall  be  a  part  of  the  rule  that  the  costs  of 
making  the  order  a  rule  of  Court  shall  be  paid  by  the  party  against  whom  the  order 
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is  made,  provided  an  affidavit  be  made  and  filed  that  the  order  has  been  served  on  the 
party,  his  attorney  or  agent,  and  disobeyed."  But  that  only  applies  to  the  case  where 
a  Judge's  order  directing  some  act  to  be  done  is  disobeyed. 

Day,  in  support  of  the  rule.  In  order  to  enforce  payment  of  the  sums  awarded, 
the  plaintiff  was  obliged  to  make  the  order  of  reference  a  rule  of  Court,  and  serve 
the  defendants  with  a  formal  demand  of  the  amount.  The  parties  having  consented 
that  the  Judge's  order  might  be  made  a  rule  of  Court,  it  is  reasonable  that  the  defen- 
dants who  have  occasioned  that  proceeding,  should  pay  the  costs  of  it.  The  passage 
cited  from  Kussell  on  Arbitration,  p.  366,  has  no  bearing  on  this  case.  In  support  of 
the  position  there  laid  down,  Goodall  v.  Bay  (4  Dowl.  1)  is  referred  to;  but  that  case 
only  decided  that  the  costs  of  shewing  cause  [525]  against  a  rule  for  setting  aside  an 
award  are  costs  in  the  cause,  and  the  party  who  ultimately  has  the  verdict  in  his 
favour  is  entitled  to  have  them  taxed  to  him,  notwithstanding  the  other  party  succeeds 
in  part  of  his  application.  There  a  verdict  was  found  for  the  plaintiff  at  Nisi  Prius, 
subject  to  a  reference,  and  the  decision  proceeded  on  the  ground  that  there  was  in 
fact  no  verdict  until  the  Court  had  determined  that  the  award  should  stand.  Here 
the  cause  was  at  an  end  when  the  arbitrator  had  made  his  award. 

Martin,  B.  We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  The 
sums  awarded  were  due  on  the  15th  February,  and  no  doubt  it  was  the  duty  of  the 
defendants  to  pay  them  on  that  day ;  but  I  think  this  is  not  a  case  in  which  we 
ought  to  exercise  our  discretion  in  favour  of  the  plaintiff.  The  order  of  reference  was 
made  a  rule  of  Court  before  any  application  for  payment ;  and  the  sums  awarded  were 
paid  before  any  demand.  Under  these  circumstances,  without  saying  that  we  have 
no  jurisdiction,  1  think  it  would  be  a  great  hardship  on  the  defendants  that  they 
should  be  put  to  this  expense. 

Bramwell,  B.  I  am  not  sure  that  we  have  any  jurisdiction  to  order  the  defen- 
dants to  pay  these  costs  until  proceedings  are  taken  to  enforce  the  rule  of  Court;  but, 
assuming  that  we  have,  it  is  a  matter  of  discretion  whether  or  no  we  will  make  such 
order.  If  the  costs  were  necessarily  incurred  by  the  plaintiff  for  the  purpose  of 
enforcing  the  award,  the  defendants  ought  to  pay  them ;  but  it  does  not  appear  that 
there  was  any  necessity  for  incurring  them.  If  the  plaintiff's  attorney  had  applied  by 
letter  to  the  defendants  for  payment  of  the  sums  awarded,  there  is  no  doubt  it  would 
have  been  attended  to. 

[526]  Wilde,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  If 
the  award  had  been  actually  disobeyed,  so  that  it  had  become  necessary  to  enforce  it, 
I  am  disposed  to  think  that  the  Court  would  have  ordered  the  defendants  to  pay  these 
costs.  We  need  not,  however,  decide  that  point,  because  an  application  for  payment 
might  have  been  made  by  letter ;  but  the  plaintiff,  behind  the  defendants'  back,  and 
without  any  demand  of  payment,  made  the  order  of  reference  a  rule  of  Court.  Since 
we  have  a  discretion,  I  think  we  ought  not  to  make  this  rule  absolute. 

Rule  discharged. 

The  Liverpool  Library,  Appellants  v.  The  Mayor,  Aldermen  and  Burgesses 
OF  THE  Borough  of  Liverpool,  Respondents.  April  23,  1860. — The  Liverpool 
Library  is  an  institution  formed  to  provide  a  fund  of  literary  instruction  and 
entertainment,  adapted  to  the  various  tastes  of  the  proprietors  among  whom  the 
books  are  to  circulate.  The  property  is  held  in  893  shares,  the  holders  of  which 
subscribe  one  guinea  annually.  Proprietors  may  assign  their  shares,  which  are 
saleable  at  about  91.  a  share.  If  the  annual  subscriptions  are  unpaid  for  a  certain 
period  fines  become  due ;  if  unpaid  for  two  years  the  shares  may  be  forfeited. 
The  proprietors  may  introduce  strangers.  The  committee  have  power  to  dispose 
of  the  earlier  copies  of  periodical  works,  which  from  the  nature  of  their  contents 
require  to  be  renewed  by  later  editions.  It  is  not  lawful  to  make  any  dividend, 
gift,  division  or  bonus  in  money  or  otherwise  unto  or  between  any  of  the 
members,  and  no  such  division  is  in  fact  made.  No  newspapers  are  supplied  to 
or  introduced  into  the  institution.  Held,  that  the  premises  occupied  by  the  society 
were  exempt  from  rates  under  the  6  &  7  Vict.  c.  36,  s.  1  ;  and  first,  that  the 
possible  increase  in  the  value  of  the  shares  did  not  deprive  the  society  of  the 
benefit  of  the  enactment.  Secondly,  that  the  annual  payments  were  voluntary, 
because  the  society  could  not  enforce  the  payment  of  them. — The  9  &  10  Vict. 
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c.  cxxvii.  (local  and  personal,  public),  by  ss.  151  to  1.54,  empowers  the  council  of  the 
borough  of  Liverpool  to  make  rates  on  every  person  occupying  any  house  or  land 
within  the  borough  for  certain  purposes  therein  named.  Section  155  provides 
that  no  person  shall  be  rated  in  respect  of  any  church,  chapel,  &c.,  "or  in  respect 
of  any  building  used  for  the  education  of  the  poor  exclusively."  Held,  that  this 
Act  did  not  repeal  the  provisions  of  the  6  &  7  Vict.  c.  36,  s.  1,  or  afifect  the 
exemption  from  rates  of  a  house  occupied  by  a  society,  established  for  purposes 
of  literature  within  the  borough. — According  to  the  practice  of  the  Court  of 
Exchequer,  on  appeals  upon  cases  stated  under  the  12  &  13  Vict.  c.  45,  s.  11,  the 
respondent  is  entitled  to  begin. 

[S.  C.  29  L.  J.  M.  C.  221  ;  8  W.  R.  498 ;  2  L.  T.  325.  Considered,  In  re  New 
University  Chib,  1887,  18  Q.  B.  D.  731.  Referred  to,  Art  Union  of  London  v.  Savoy 
Overseers,  [1894]  2  Q.  B.  609.  Distinguished,  Sio7i  College  v.  London  Corporation, 
[1900]  2  Q.  B.  581.] 

This  was  a  case  stated  for  the  opinion  of  this  Court,  in  pursuance  of  the  provisions 
of  the  12  &  13  Vict.  c.  45  (see  sect.  11),  [527]  by  consent  and  order  of  a  Judge,  on 
appeal  against  the  lighting  rate,  the  fire  police  rate,  the  paving,  sewer,  water,  and 
general  rates,  and  the  improvement  rate  of  the  borough. 

The  Liverpool  Library  was,  on  the  4th  of  May,  1859,  rated  at  twopence  farthing 
in  the  pound  to  the  lighting  rate,  at  one  farthing  in  the  pound  to  the  fire  police  rate, 
at  eightpence  in  the  pound  to  the  paving  rate,  at  threepence  in  the  pound  to  the 
sewer  rate,  at  twopence  in  the  pound  to  the  water  rate,  at  threepence  in  the  pound 
to  the  general  rate,  and  at  three  halfpence  in  the  pound  to  the  improvement  rate, 
made  on  the  same  day  by  two  assessors  duly  appointed. 

The  shareholders  of  the  institution  claim  exemption  under  the  6  &  7  Vict.  c.  36,  s.  1. 
The  lighting  rate  was  made  under  the  21  Geo.  2,  c.  xxiv.,  and  a  resolution  of  the  town 
council,  dated  the  7th  of  September,  1836,  applying  the  Act  within  the  borough.  The 
fire  police  rate  under  the  5  &  6  Vict.  c.  cvi.  The  paving,  sewer,  water,  and  general 
rates  under  the  9  &  10  Vict.  c.  cxxvii.  The  improvement  rate  under  the  Liverpool 
Improvement  Act,  1858.  All  the  above  Acts  are  to  be  referred  to  and  taken  as  part 
of  the  case. 

The  institution  to  which  the  rated  property  belongs  is  called  the  Liverpool  Library, 
and  is  governed  by  rules  and  regulations  made  at  a  meeting  of  the  shareholders,  a  copy 
of  which  was  annexed  to  and  taken  as  part  of  the  special  case.(a)     The  institution 

(a)  1.  This  institution  shall  be  called  the  Liverpool  Library. 

2.  Its  design  is  hereby  declared  to  be  to  provide  a  fund  of  literary  instruction  and 
entertainment,  adapted  to  the  various  tastes  of  the  proprietors  among  whom  the  books 
are  to  circulate. 

3.  The  property  shall  be  held  in  shares.  The  number  of  shares  is  limited  to  893, 
and  the  holders  of  the  shares  shall  subscribe  11.  Is.  for  each  share. 

4.  Every  proprietor  may  transfer,  assign  or  bequeath  his  or  her  beneficial  interest 
in  this  institution,  and,  in  case  of  the  decease  of  a  proprietor  intestate,  the  interest 
shall  vest  in  his  or  her  personal  representative  or  representatives ;  but  before  any 
person  becoming  interested  by  transfer,  assignment,  bequest,  or  as  personal  repre- 
sentative, shall  be  entitled  to  exercise  any  right  whatever  relating  to  the  institution, 
the  legal  instrument  (if  a  transfer  in  the  form  subjoined)  shall  be  produced  to  the 
superintending  committee  and  registered,  &c.  "  To  the  President  of  the  Liverpool 
Library.  Having  disposed  of  my  share  No.  in  the  Liverpool  Library  to  A.  B., 
I  hereby  authorize  and  request  you  to  transfer  the  same  to  him  or  her  accordingly. 
Liverpool,                     day  of                     ." 

5.  The  annual  subscription  shall  become  due  and  be  payable  to  the  librarian  on  the 
1st  day  of  May  in  each  year,  and  any  proprietor  whose  subscription  remains  unpaid  on 
the  1st  of  June  shall  neither  receive  nor  have  the  use  of  a  book  out  of  or  within  the 
library  until  it  be  paid.  If  such  subscription  shall  remain  unpaid  on  the  14th  of  July, 
the  librarian  shall  on  that  day  send  by  post  to  the  proprietor  notice,  that  unless  such 
subscription  be  paid  before  the  1st  of  August  the  following  fines  will  be  incurred,  viz. 
if  unpaid  on  the  1st  of  August,  the  proprietor  shall  be  subject  to  a  fine  of  Is.,  and  also 
to  an  additional  tine  of  Is.  for  each  and  every  further  period  of  three  months  during 
which  the  subscription  shall  remain  unpaid  until  the  end  of  two  years,  when,  if  the 

Ex.  Div.  XIII. — 41* 


1290        LIVERPOOL   LiteRARY    I'.  MAYOR,  ETC.,  OF    LIVERPOOL     5  S.  &  N.  528. 

exists  and  is  conducted  under  [528]  the  above  rules,  and  is  devoted  to  the  purposes 
therein  stated.  The  rated  premises  in  the  occupation  of  the  insti-[529]  tution  are 
exclusively  used  for  the  objects  stated  in  the  rules,  and  the  funds  by  which  the 
institution  is  supported,  and  which  are  exclusively  so  applied,  are  derived  from  the 
tmder-mentioned  sources.  First,  from  the  purchase  money  of  the  shares.  Secondly, 
from  the  subscriptions  of  members  raised  as  stated  in  the  i-ules.  Thirdly,  from 
payments  received  as  fines  from  such  members  as  become  subject  thereto,  and  by  the 
sale  of  such  shares  as  become  by  forfeiture  the  property  of  the  institution.  Fourthly, 
from  the  sale  of  early  editions  of  such  periodical  publications  as  are  required  to 
be  renewed  by  later  editions,  and  from  the  sale  at  cost  price  to  the  subscribers  of  the 
catalogues  occasionally  published. 

By  rule  35,  it  is  declared  "that  it  shall  not  be  lawful  to  make  any  dividend,  gift, 
division  or  bonus  in  money  or  otherwise  unto  or  between  any  of  the  members  of  the 
institution." 

The  selling  price  of  the  shares  for  many  years  past  has  been  91.  10s.  for  the  first 
six  months  after  payment  of  the  annual  subscription,  and  91.  for  the  last  six  months 
of  the  current  year,  subscriptions  paid  up  in  either  case. 

No  newspapers  are  in  fact  supplied  to  or  introduced  into  the  establishment.  The 
books  and  other  literary  property  of  the  library  are  circulated  solely  amongst  the 
shareholders  [530]  and  such  strangers  as  are  gratuitously  introduced  by  the  proprietors 
according  to  the  rules  and  regulations. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  Liverpool  Library  is 
entitled  to  the  benefit  of  the  6  &  7  Vict.  c.  36,  and  under  the  provisions  of  that  Act 
is  exempt  from  the  whole  of  the  before  mentioned  rates,  or  from  any  of  them.  If  any 
of  the  rates  can  be  maintained  they  are  to  be  confirmed,  &c.  The  costs  of  the  appeal 
and  of  this  case  to  abide  the  event. 

Milward  (with  whom  was  Aspinall),  for  the  respondents,  claimed  a  right  to  begin. 

Mellish,  for  the  appellants,  stated  that  the  practice  in  the  Common  Pleas  is,  that 
in  all  cases  the  appellant  begins.  [Martin,  B.  In  the  Queen's  Bench  the  respondent 
begins,  and  we  shall  follow  their  practice.] 

Milward,  for  the  respondents.  A  point  somewhat  similar  to  that  in  the  present 
case  has  been  decided  in  liegina  v.  21ie  Bradford  Library  and  Literary  Society  (28  L.  J. 

subscription  and  the  fines  thereon  be  still  unpaid,  the  share  of  the  proprietor  shall  be 
forfeited  to  the  institution,  &c. 

2L  ...  The  treasurer  for  the  time  being  may  sell  all  such  shares  as  become  by 
forfeiture  or  otherwise  the  property  of  the  institution  for  such  prices,  subject  to  such 
regulations  as  the  committee  from  time  to  time  may  direct.  And  the  treasurer  in 
all  such  cases  shall,  in  behalf  of  the  institution,  sign  a  transfer  of  the  share  to  the 
purchaser,  which  transfer  shall  entitle  the  purchaser  to  all  the  rights  of  a  proprietor. 

28.  Every  proprietor  is  entitled,  for  every  share  which  he  or  she  may  possess,  to 
the  use  of  two  volumes  at  the  same  time  or  to  a  volume  of  one  work  and  the  whole  of 
a  novel,  romance  or  other  work  which  the  superintending  committee  shall  authorize 
to  be  circulated  entire,  although  it  consist  of  more  than  one  volume ;  but  every  book 
must  be  returned  to  the  library  by  the  proprietor  to  whom  it  was  delivered,  and  who 
is  held  answerable  for  the  same  until  returned  :  provided  that  every  proprietor  who 
may  be  engaged  in  any  literary  or  scientific  investigation,  on  application  to  the 
superintending  committee,  may,  at  the  discretion  of  the  said  committee,  and  under 
such  restrictions  and  regulations  as  they  may  impose,  be  permitted  to  have  the  use 
of  any  greater  number  of  works  than  aforesaid. 

29.  Any  proprietor  may  introduce  into  the  library,  for  the  purpose  of  reading  or 
consulting  books,  strangers  who  reside  fifteen  miles  or  more  from  Liverpool,  the 
names  and  residences  of  such  strangers,  and  the  name  of  the  proprietor  by  whom  they 
are  introduced,  being  entered  in  a  book  to  be  kept  for  that  purpose,  but  no  such 
stranger  shall  have  the  privilege  of  taking  books  out  of  the  library. 

33.  The  superintending  committee  shall  have  power  from  time  to  time,  as  occasion 
may  arise,  to  dispose  according  to  their  discretion  of  the  earlier  copies  of  such 
periodical  publications  as,  from  the  nature  of  their  contents,  require  to  be  frequently 
renewed  by  later  editions  containing  more  recent  and  accurate  information. 

35.  That  it  shall  not  be  lawful  to  make  any  dividend,  gift,  division  or  bonus  in 
money  or  otherwise  unto  or  between  any  of  the  members  of  the  institution. 
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M.  C.  73),  but  it  is  submitted  that  that  case  is  distinguishaV^le  from  this.  The  6  &  7 
Vict.  c.  36,  s.  1,  enacts  that  no  person  shall  be  assessed  or  rated  "  to  any  county 
borough,  parochial  or  other  local  rates  or  cesses  in  respect  of  any  land,  houses  &c.' 
belonging  to  any  society  instituted  for  purposes  of  science,  literature,  or  the  fine  arts 
exclusively,  either  as  tenant  or  as  owner,  and  occupied  by  it  for  the  transaction  of  its 
business  and  for  carrying  into  effect  its  purposes :  provided  that  such  society  shall 
be  supported  wholly  or  in  part  by  annual  voluntary  contributions,  and  shall  not,  and 
by  its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members,"  &c.  [531]  The  question  is,  first,  whether  the  Liverpool 
Library  is  exclusively  instituted  for  the  purposes  of  science  or  literature.  It  is  a 
circulating  library  with  a  joint  stock,  the  shares  in  which  are  saleable.  It  is  true  that 
the  members  are  to  receive  no  dividends  and  no  profit  except  the  use  of  the  books ; 
but  they  may  at  any  time  wind  up  the  society  and  by  dividing  the  stock  get  the 
benefit  of  the  accumulated  dividends.  Those  cases  only  are  within  the  statute  where 
the  whole  property  is  expended  for  literary  purposes,  not  where  the  shares  or  the 
books  are  saleable.  (On  this  point  he  referred  to  The  Vestrymen  of  St.  Marylebone  v.  The 
Zoological  Society  (3  E.  &  B.  807).)  The  purpose  must  not  be  primarily  the  amuse- 
ment of  the  subscribers :  liegina  v.  Gaskell  (16  Q.  B.  472) ;  JRegina  v.  Brandt  (16  Q.  B. 
462).  By  rule  33,  the  superintending  committee  have  power,to  dispose,  according  to 
their  discretion,  of  the  earlier  copies  of  some  periodical  works.  [Martin,  B.  That  is  to 
be  done  only  to  give  place  to  later  and  better  editions.]  Secondly,  the  subscription 
cannot  be  said  to  be  voluntary.  The  right  to  take  books  out  of  the  library  and 
introduce  friends  are  privileges  purchased  by  the  subscribers,  which  make  the  subscrip- 
tions not  A'^oluntary.  Rule  5  provides  that  the  shares  may  be  declared  forfeited  if  the 
subscriptions  are  not  paid.  [Pollock,  C.  B.  There  is  no  power  to  enforce  the  payment 
of  subscriptions ;  therefore  the  subscription  is  purely  voluntary.]  The  effect  of  the 
power  to  forfeit  is  the  same  as  if  the  shareholders  had  been  subjected  to  fines  for 
nonpayment  of  their  subscriptions,  which  might  be  recovered  for  the  benefit  of  the 
society.  Lastly,  some  of  these  rates  are  imposed  under  the  provisions  of  Acts  passed 
subsequently  to  the  6  &  7  Vict.  c.  36,  and  the  question  on  that  point  is  whether  that 
statute  overrides  all  subsequent  Acts  imposing  rates.  The  9  &  10  Vict.  c.  cxxvii., 
ss.  151  to  154,  empowers  the  [532]  council  to  make  rates  on  every  person  occupying 
any  house  or  land  within  the  borough  ;  and  the  only  exceptions  are  those  in  section  155, 
which  provides  that  "  no  person  shall  be  rated  in  respect  of  any  church,  chapel,"  &c. 
"or  in  respect  of  any  building  used  for  the  education  of  the  poor  exclusively." 
[Pollock,  C.  B.  A  local  Act  cannot  incidentally  and  without  express  words  repeal 
a  general  Act.] 

Mellish,  contra,  was  not  called  upon  to  argue. 

Pollock,  C.  B.  I  am  of  opinion  that  the  appellants  are  entitled  to  judgment. 
It  has  been  contended  that  in  this  case  there  is  a  power  to  accumulate  property  and 
increase  the  value  of  the  shares,  and  that  the  members  of  the  institution,  having  the 
power  of  selling  their  shares,  get  a  benefit.  But  the  institution  is  strictly  within  the 
language  of  the  6  &  7  Vict.  c.  36,  s.  1.  The  shareholders  make  no  dividend,  gift, 
division,  or  bonus  in  money.  The  incidental  circumstance  that  the  shares,  which  may 
pass  from  one  person  to  another,  may  increase  or  diminish  in  value,  is  not  sufficient 
to  entitle  us  to  deprive  the  institution  of  the  benefit  of  this  statute  which  was  passed 
for  the  encouragement  of  science.  It  is  said  that  the  payments  are  not  voluntary. 
They  are  annual  payments,  and  if  they  are  not  paid  the  shares  may  be  forfeited.  I 
think,  however,  that  they  are  nevertheless  voluntary,  because  the  society  cannot 
enforce  payment.  As  to  the  last  point,  that  the  9  &  10  Vict.  c.  cxxvii.  has  repealed 
the  exemption,  it  should  be  observed  that  the  language  of  the  6  &  7  Vict.  c.  36,  applies 
expressly  to  all  future  rates.  The  respondents  must  therefore  contend  that  the  6  &  7 
Vict.  c.  36  is  repealed.  But  before  we  can  hold  that  a  local  Act  for  the  improvement 
of  the  town  of  Liverpool  has  repealed  a  public  Act,  we  must  be  clearly  satisfied  that 
such  was  the  intention  of  the  legislature.  I  think  it  was  not  their  intention,  and  if 
it  [533]  were  it  is  impossible  to  hold  that  such  intention  is  expressed  in  the  Act  in 
question. 

Martin,  B.  I  am  of  the  same  opinion.  The  6  &  7  Vict.  c.  36,  s.  1,  enacts  that 
no  person  shall  be  rated  in  respect  of  any  house  "  belonging  to  any  society  instituted 
for  the  purpose  of  science,  literature  and  the  fine  arts  exclusively,  and  occupied  by  it 
for  the  transaction  of  its  business  and  for  carrying  into  effect  its  purposes."     How  can 
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we  say  that  this  institution  is  not  within  that  Act  because  there  is  a  provision  for  add- 
ing to  the  library,  or  because  a  mode  has  been  provided  for  getting  rid  of  worthless 
books?  It  cannot  be  contended  that  the  subscription  is  not  voluntary  ;  it  is  continued 
purely  at  the  will  and  pleasure  of  the  subscribers. 

Bramwell,  B.  I  cannot  say  that  I  think  the  case  quite  clear.  I  agree  that  the 
society  is  one  established  for  purposes  of  literature.  If  I  had  any  doubt  on  that  point 
I  should  feel  bound  to  decide  in  conformity  with  Regina  v.  The  Braclfofd  Library  and 
Literary  Society  (28  L.  J.  M.  C.  73),  unless  I  saw  very  cogent  reasons  to  the  contrary. 
As  to  the  second  point,  I  think  that  the  answer  to  Mr.  Milward's  argument  is,  that 
societies  are  not  prohibited  from  making  any  gift  unless  it  be  a  gift  in  money.  As  to 
the  remaining  point,  there  are  authorities  that  general  affirmative  words  in  a  local  Act 
will  not  repeal  the  provisions  of  a  public  act  of  parliament. 

Wilde,  B.  I  agree  that  there  must  be  judgment  for  the  appellants.  This  is  a 
society  established  exclusively  for  purposes  of  literature.  By  rule  2,  "  its  design  is 
declared  to  be  to  provide  a  fund  of  literary  instruction  and  entertain-[534]-ment 
adapted  to  the  various  tastes  of  the  proprietors  among  whom  the  books  are  to  circulate." 
It  is  to  consist  of  a  large  number  of  shareholders.  It  is  urged  that  it  is  not  exclusively 
for  purposes  of  literature  because  if,  after  a  certain  number  of  years,  a  member  with- 
draw, his  share  would  be  worth  something.  Still  it  is  not  the  less  exclusively  for  the 
purposes  of  literature ;  and  though  the  members  may  derive  this  incidental  advantage, 
the  35th  rule  provides  "  that  it  shall  not  be  lawful  to  make  any  dividend,  gift,  division, 
or  bonus  in  money  or  otherwise  unto  or  between  any  of  the  members  of  the  institution." 
The  society  therefore  falls  within  the  enacting  words,  and  not  within  the  exception  of 
the  section  in  question. 

Judgment  for  the  appellants. 

William  Allsop  and  Hannah,  his  Wife  v.  Thojuas  Allsop.  April  25,  1860. — 
Action  by  husband  and  wife  for  slander,  imputing  incontinency  to  the  wife, 
alleging  that,  by  reason  thereof,  the  wife  became  ill  and  unable  to  attend  to 
her  necessary  affairs  and  business,  and  that  the  husband  was  put  to  expense  in 
endeavouring  to  cure  her.  Held,  on  demurrer,  that  the  declaration  shewed  no 
cause  of  action. 

[S.  C.  29  L.  J.  Ex.  315 ;  6  Jur.  (N.  S.)  724.     Approved,  Lynch  v.  Knight,  1861, 
9  H.  L.  Cas.  577.     Considered,  Wilkinson  v.  Doimton,  [1897]  2  Q.  B.  57.] 

Declaration.  That,  before  the  committing  of  the  grievances,  the  said  Hannah  was 
the  wife  of  the  plaintiff  William  Allsop;  and  the  defendant,  on  divers  occasions, 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff  Hannah  the  words  follow- 
ing (to  the  effect  that  he  had  had  carnal  connection  with  her  whilst  she  was  the  wife  of 
the  plaintiff  William  Allsop) :  "  Whereby  the  plaintiff  Hannah  lost  the  society  of  her 
friends  and  neighbours,  and  they  refused  to  and  did  not  associate  with  her  as  they  other- 
wise would  have  done,  and  she  was  much  injured  in  her  credit  and  reputation,  and 
brought  into  public  scandal  and  disgrace :  and,  by  reason  of  the  committing  of  the 
grievances,  the  said  Hannah  became  and  was  ill  and  unwell  for  a  long  time  and  unable 
to  attend  to  her  necessary  affaiis  and  business,  and  [535]  the  plaintiff  William  Allsop 
was  put  to  and  incurred  much  expense  in  and  about  the  endeavouring  to  cure  her  of 
the  illness  which  she  laboured  under  as  aforesaid  by  reason  of  the  committing  of  the 
said  grievances ;  and  the  said  William  Allsop  lost  the  society  and  association  of  his 
said  wife  for  a  long  time  in  his  domestic  affairs,  which  he  otherwise  would  have  had." 

Demurrer  and  joinder. 

Quain,  in  support  of  the  demurrer.  The  words  in  this  declaration  are  not  actionable 
without  special  damage,  and  no  sufficient  special  damage  is  alleged.  In  Moore  v.  Meagher 
(1  Taunt.  39)  the  declaration  shewed  that  the  plaintiff  was  deprived  of  an  income 
derived  from  the  bounty  of  others.  [Martin,  B.  Suppose,  in  consequence  of  the 
speaking  of  the  words,  the  plaintiff  Hannah  fainted.  The  language  is  such  as  might 
produce  a  very  painful  and  injurious  effect  upon  a  woman.  Pollock,  C.  B.  The 
damage  must  flow  directly  from  the  speaking  of  the  particular  words.]  It  is  not  alleged 
that  the  words  were  uttered  in  the  presence  of  the  female  plaintiff.  To  sustain  the 
action  there  must  be  some  temporal  damage  arising  directly  from  the  speaking  of  the 
words.     In  Com.  Dig.  Action  upon  the  Case  for  Defamation  (D.  30)  it  is  said,  that  "  it 
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is  not  a  sufficient  special  damage  that  a  discord  happened  between  him  and  his  wife 
and  he  was  in  danger  of  a  divorce. "(i)^  "  That  her  father  was  in  a  passion  and  put  her 
out  of  the  house."(c)  "  That  she  lost  consortium  vicinorum."  (d)  There  are  passages 
to  a  similar  effect,  ib.  (F.  20)  and  (F.  21).  Saville  v.  Sweeny  (4  B  &  Adol.  514)  shews 
that,  in  cases  like  the  present,  it  is  the  husband  alone  who  is  entitled  to  sue  [5361  in 
respect  of  injury  to  his  pecuniary  interests.  The  40th  section  of  the  Common  Law 
Procedure  Act,  1852,  relating  to  the  joinder  of  causes  of  action  by  husband  and  wife, 
does  not  affect  this  question.  It  does  not  create  a  cause  of  action  where  there  was 
none  before.  The  authorities  do  not  support  the  position  laid  down  in  Starkie  on 
Slander,  vol.  I ,  p.  202,  where  it  is  said  :  "  The  most  trifling  loss  sustained  in  consequence 
of  such  slander,  as  of  a  dinner  or  other  hospitable  gratuitous  entertainment,(a)  will 
entitle  the  party  to  her  action." 

Prentice,  contrk.  Admitting  that  the  declaration  does  not  shew  a  cause  of  action 
in  respect  of  the  loss  of  society  by  the  plaintiff  Hannah,  there  is  an  allegation  that 
"  by  reason  of  the  committing  of  the  grievances  the  said  Hannah  became  and  was 
ill  and  unwell  for  a  long  time,  and  unable  to  attend  to  her  necessary  affairs  and 
business."  The  question  is  whether  such  illness  is  not  a  sufficient  special  damage  to 
constitute  a  cause  of  action.  [Pollock,  C.  B.  The  law  deals  with  damage  which  might 
reasonably  result,  not  with  that  which  may  depend  on  the  idiosyncrasy  of  the  party. 
Suppose  the  allegation  was  that  the  plaintiff,  being  a  person  liable  to  the  gout,  was 
thrown  into  a  violent  fit  of  anger,  and  was  seized  with  a  fit  of  the  gout.]  It  is  sub- 
mitted that  it  would  be  sufficient ;  since  the  defendant  was  guilty  of  a  wrongful  act. 
In  actions  arising  out  of  contract  the  defendant  is  liable  only  for  such  damages  as 
might  have  been  foreseen,  but  in  actions  of  tort  for  all  the  injury  resulting  from 
the  wrongful  act.  It  was  said  by  Holt,  J.,  that  "at  common  law,  if  a  man  do  an 
unlawful  act,  he  shall  be  answerable  for  all  the  consequences,  especially  where  the  act 
is  done  with  the  intent  that  consequential  damage  shall  follow  : "  Starkie  on  Slander, 
vol.  1 ,  p.  203.  The  criminal  act  must  be  the  causa  causans  :  per  [537]  Pollock,  C.  B., 
Boyle  v.  Braiidon  (13  M.  &  W.  738).  If  that  is  made  out,  it  is  enough.  In  Sedgwick 
on  Damages,  p.  92,  it  is  said  that  in  New  York,  in  an  action  on  the  case  for  negli- 
gently running  over  and  killing  the  plaintiff's  son,  the  plaintiff  was  allowed  to  recover 
for  the  deprivation  of  the  society  of  the  wife  and  the  expense  resulting  from  her 
illness  consequent  upon  the  death  of  the  child,  these  damages  being  specially  laid  in 
the  declaration,  and  clearly  proved  to  have  been  the  consequence  of  the  act  complained 
ol.{hY  In  Davis  v.  Gardiner  (4  Rep.  16),  cited,  1  Starkie  on  Slander,  vol.  1,  p.  198,  it 
was  resolved  that  the  action  was  maintainable  on  the  ground  that  the  plaintiff  was 
defeated  of  her  marriage ;  yet  that  was  no  more  a  necessary  consequence  of  the  speak- 
ing of  the  words  than  the  illness  of  the  plaintiff  Hannah  in  the  present  case.  In  Peake 
V.  Oldham  (Cowp.  275,  277)  cited  in  Starkie  on  Slander,  p.  204,  Lord  Mansfield 
expressed  an  opinion  that  the  expense  of  an  inquest  incurred  by  the  plaintiff,  who  had 
been  wrongfully  accused  of  murder,  might  be  considered  as  special  damage. 

Quain,  in  reply.  The  special  damage  alleged  is  not  the  necessary  or  natural  con- 
sequence of  the  words  spoken,  and  therefore  it  is  not  a  ground  of  action  :  Vicars  v. 
Wilcocks  (8  East,  1). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment. 
There  is  no  precedent  for  any  such  special  damage  as  that  laid  in  this  declaration  being 
made  a  ground  of  action,  so  as  to  render  words  actionable  which  otherwise  would  not 
be  so.  We  ought  to  be  careful  not  to  introduce  a  new  element  of  damage,  recollect-[538]- 
ing  to  what  a  large  class  of  actions  it  would  apply,  and  what  a  dangerous  use  might  be 
made  of  it.  In  actions  for  making  false  charges  before  magistrates,  for  giving  false 
characters,  and  for  torts  of  all  kinds,  illness  might  be  said  to  have  arisen  from  the 
wrong  sustained  by  the  plaintiff.  The  case  of  Ford  v.  Monroe  (20  Wendell,  210)  is  the 
only  authority  that  has  any  tendency  to  throw  light  on  the  argument ;  but  we  ought 
not  to  act  upon  the  authority  of  that  case,  opposed  as  it  is -to  the  universal  practice 
of  the  law  in  this  country.     The  Courts  here  have  always  taken  care  that  parties  shall 

{hy  Referring  to  1  Roll.  34,  I.  45. 

(c)  Referring  to  1  Vent.  4 ;  1  Sid.  396 ;  1  Lev.  261. 

\d)  Referring  to  1  Sid.  396,  397. 

(a)  Citing  Moore  v.  Meagher,  in  error,  1  Taunt.  39. 

(ft)2  Refen-ing  to  Fwd  v.  Mmroe,  20  Wendell,  210 
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not  be  responsible  for  fanciful  or  remote  damages,  or  in  fact  any  that  do  not  fairly 
and  naturally  result  from  the  wrongful  act  itself.  It  is  only  lately  that  a  clear  and 
distinct  view  of  the  subject  of  damages  was  taken,  in  Hadley  v.  Bazendale  (9  Exch.  341), 
in  which  it  was  held  that  a  person  whose  duty  it  is  to  deliver  goods  to  another  is  not 
responsible  for  any  damages  resulting  from  the  nondelivery,  unless  they  are  the 
damages  which  would  result  immediately  and  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  the  breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract.  Slander  may  be  repeated,  and  the  repetition  may  cause  mischief.  In  one 
sense  nothing  is  more  natural  than  that  such  should  be  the  case.  So  there  are  many 
other  consequences  which  may  follow  in  libel  and  slander  in  respect  of  which  there 
is  no  remedy.  This  particular  damage  depends  on  the  temperament  of  the  party 
affected,  and  it  may  be  laid  down  that  illness  arising  from  the  excitement  which  the 
slanderous  language  may  produce  is  not  that  sort  of  damage  which  forms  a  ground 
of  action. 

Martin,  B.  I  am  of  the  same  opinion.  The  words  are  [539]  not  actionable  in 
themselves.  The  law  is  jealous  as  to  actions  for  mere  words,  and  therefore  stringent 
rules  have  been  laid  down  on  the  subject,  to  which  we  ought  to  adhere.  Words 
which,  if  written,  would  be  the  foundation  of  an  action  of  libel,  in  many  instances  only 
afford  a  ground  of  action  in  slander  if  special  damage  results.  But  that  special  damage 
must  be  the  natural  or  necessary  result,  not  depending  on  the  peculiarities  of  the 
particular  individual.  In  the  absence  of  all  authority  it  is  the  sounder  way  of  dealing 
with  this  matter  to  hold  that  the  action  is  not  maintainable. 

Bramwell,  B.  I  am  of  the  same  opinion.  The  question  seems  to  me  one  of  some 
difficulty,  because  a  wrong  is  done  to  the  female  plaintiff  who  becomes  ill  and  therefore 
there  is  damage  alleged  to  be  flowing  from  the  wrong ;  and  I  think  it  did  in  fact  so 
flow.  But  I  am  struck  by  what  has  been  said  as  to  the  novelty  of  this  declaration, 
that  no  such  special  damage  ever  was  heard  of  as  a  ground  of  action.  If  it  were  so 
I  am  at  a  loss  to  see  why  mental  suffering  should  not  be  so  likewise.  It  is  often 
adverted  to  in  aggravation  of  damages,  as  well  as  pain  of  body.  But  if  so,  all 
slanderous  words  would  be  actionable.  Therefore,  unless  there  is  a  distinction 
between  the  suffering  of  mind  and  the  suffering  of  body,  this  special  damage  does  not 
afford  any  ground  of  action.  There  is  certainly  no  precedent  for  such  an  action, 
probably  because  the  law  holds  that  bodily  illness  is  not  the  natural  nor  the  ordinary 
consequence  of  the  speaking  of  slanderous  words.  Therefore,  on  the  ground  that  the 
damage  here  alleged  is  not  the  natural  consequence  of  the  words  spoken  by  the 
defendant,  I  think  that  this  action  will  not  lie. 

Wilde,  B.  I  agree  that  there  must  be  judgment  for  the  [540]  defendant.  The 
only  question  is,  whether  there  appears  on  the  declaration  a  sufficient  statement  of 
special  damage.  This  is  one  of  a  large  class  of  cases  in  which,  if  such  damage  were 
allowed,  it  might  be  alleged,  such  as  actions  for  malicious  arrest  and  the  like.  As 
special  damage,  it  is  of  an  entirely  novel  character.  It  has  long  been  established  that 
special  damage,  to  constitute  a  ground  of  action,  must  .be  the  natural  consequence 
of  the  wrongful  act ;  and  it  is  not  desirable  that  any  new  rule  on  this  subject  should 
be  adopted. 

Judgment  for  the  defendant. 


Price  v.  Taylor  and  Fisher.  April  2.3,  1860. — A  promissory  note  was  made  in 
the  following  form  : — "  Midland  Counties  Building  Society,  No.  3.  Birmingham, 
March  12,  1858.  Two  months  after  demand  in  writing  we  promise  to  pay  to 
T.  P.  one  hundred  pounds  with  interest,  &c.,  for  value  received. — W.  H,  and 
J.  T.,  trustees.  W.  F.,  secretary.— Held,  that  the  parties  who  signed  the  note 
were  personally  liable  upon  it,  and  that  the  right  of  the  holder  to  sue  them  was 
not  affected  by  the  6  &  7  Wm.  4,  c.  32,  and  the  10  Geo.  4,  c.  56,  s.  21. 

[S.  C.  29  L.  J.  Ex.  331 ;  6  Jur.  (N.  S.)  402 ;  8  W.  R.  419;  2  L.  T.  221.  Followed, 
Courtauld  v.  Saitnders,  1867,  16  L.  T.  563;  15  W.  R.  906;  Allan  v.  Miller,  1870, 
22  L.  T.  825.] 

Declaration.     That  the  defendants,  together  with  one  W.  R.  Heath,  on  the  1 2th  of 
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March,   1858,  made  their  promissory  note  in  writing  now  overdue,  which  note  is  in 
the  words  and  figures  following,  that  is  to  say  : — 

"  Midland  Counties  Building  Society,  No.  3. 

"Birmingham,  March  12,  1858. 
"  Two  months  after  demand  in  writing  we  promise  to  pay  to  Mr.  Thomas  Price 
the  sum  of  one  hundred  pounds,  with  interest  after  the  rate  of  six  pounds  per  centum 
per  annum,  for  value  received.  "  W.  R.  Heath, 

"John  Taylor,  Trustees. 
"^100.  -  "W.  D.  Fisher,  Secretary." 

Averments :  that  the  signatures  John  Taylor  and  W.  D.  [541]  Fisher  attached 
to  the  said  note  are  those  of  the  defendants  respectively :  that,  after  the  making  of 
the  said  promissory  note,  the  plaintiff  duly  demanded  in  writing  of  the  defendants 
the  payment  of  the  said  sum  of  "1001.  with  interest  for  the  same  after  the  rate  aforesaid  : 
that  two  months  after  the  making  of  the  demand  had  elapsed  before  suit ;  yet,  that 
the  defendants  have  not  nor  hath  either  of  them  paid,  &c.  Second  count,  for  money 
due  in  respect  of  monies  lent,  for  interest,  and  on  an  account  stated. 

Plea,  by  the  defendant  Taylor : — That  the  several  contracts  in  the  declaration 
mentioned,  and  each  and  every  of  them,  were  made  and  entered  into  by  a  certain 
building  society,  whereof  the  defendants  and  divers  other  persons,  at  the  time  of  the 
making  of  the  said  contracts,  were  and  are  members,  that  is  to  say,  the  No.  3,  Mid- 
land  Counties  Building  Society,  duly  established  under  and  by  virtue  of  the  provisions 
of  an  Act  (6  &  7  Wm.  4,  c.  32),  for  the  regulation  of  building  societies,  and  all  other 
statutes  in  that  behalf,  the  rules  of  which  said  society  were  duly  certified  and  allowed, 
and  all  other  matters  and  things  required  by  the  statutes  duly  performed  in  pursuance 
of  the  said  statutes,  to  constitute  the  said  society  a  building  society,  within  and 
subject  in  all  respects  to  the  provisions  of  the  said  Acts ;  and  the  said  contracts  were 
not,  nor  was  any  or  either  of  them,  made  with  the  defendants  otherwise  than  as 
members  of  the  said  society,  together  with  the  said  other  members ;  and  that  at  the  time 
of  the  commencement  of^  this  suit  divers  persons,  of  whom  the  defendant  W.  D.  Fisher 
was  not  one,  were  trustees  of  the  society,  duly  appointed  in  all  respects  as  required 
by  the  Acts  by  the  rules  of  the  society,  and  liable  by  virtue  of  the  said  Acts  to  be 
sued  as  such  upon  all  the  contracts  of  the  society. 
To  this  plea  the  plaintiff  demurred. 

[542]  Quain,  in  support  of  the  demurrer.     The  Acts  regulating  building  societies 
do  not  empower  them  to  make  promissory  notes  or  accept  bills  bf  exchange.     The 
6  &  7  Wm.  4,  c.  32,  s.  4,  enacts  that  the  provisions  of  the  10  Geo.  4,  c.  56,  "so  far  as 
the  same,  or  any  part  thereof  may  be  applicable  to  the  purpose  of  any  benefit  building 
society,  and  to  the  framing,  certifying,  enrolling  and  altering  the  rules  thereof,  shall 
extend  and  apply  to  such  benefit  building  society,  and  the  rules  thereof,  in  such  and 
the  same  manner  as  if  the  provisions  of  the  said  Acts  had  been  herein  expressly  re- 
enacted."     The  10  Geo.  4,  c.  56,  which  is  "An  Act  to  consolidate  and  amend  the  laws 
relating  to  Friendly  Societies,"  by  section  21  enacts,   that  "all   real  and  heritable 
property,  monies,  goods,  chattels  and  effects  whatever,  and  all  titles,  securities  for 
money,  or  other  obligatory  instruments,  and  evidences  or  muniments,  and  all  other 
effects  whatever ;  and  all  rights  or  claims  belonging  to  or  had  by  such  society,  shall 
be  vested  in  the  treasurer  or  trustee  of  such  society  for  the  time  being,  for  the  use 
and  benefit  of  such  society  and  the  respective  members  thereof,  &c.,  and  also  shall, 
for  all  purposes  of  action  or  suit,  as  well  criminal  as  civil,  in  law  or  in  equity,  in  any- 
wise touching  or  concerning  the  same,  be  deemed  and  taken  to  be,  &c.,  the  property 
of  the  person  appointed  to  the  office  of  treasurer  or  trustee  of  the  society  for  the  time 
being,  &c.,  and  such  person  shall,  and  he  or  she  is  hereby  respectively  authorized  to 
bring  or  defend,  or  cause  to  be  brought  or  defended,  any  action,  suit,  &c.  touching  or 
concerning  the  property,  right,  or  claim  aforesaid,  of  or  belonging  to  or  had  by  such 
society,  provided  such  person  shall  have  been  thereunto  duly  authorized,  &c. ;  and 
such  person  so  appointed  shall  and  may,  in  all  cases  concerning  the  property,  right, 
or  claim  aforesaid  of  such  society,  sue  and  be  sued,  plead  and  be  [543]  impleaded  in 
his  or  her  proper  name  as  treasurer  or  trustee  of  such  society  without  other  descrip- 
tion."    But  that  section  does  not  affect  the  note  declared  on,  which  is  not  the  pro- 
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missory  note  of  the  society  but  of  the  individuals  who  made  it.  A  person  who  draws 
or  accepts  a  bill,  or  makes  a  promissory  note,  is  liable  on  the  instrument  unless  it  dis- 
tinctly shews  on  the  face  of  it  that  he  means  to  disclaim  any  personal  liability.  In 
Mare  v.  Charles  (5  E.  &  B.  978)  a  bill,  purporting  to  be  "  for  goods  supplied  to  the 
adventurers  in  the  Hayter  and  Holne  Moor  Mines,"  was  addressed  to  the  defendant 
and  accepted  by  him  in  the  following  form  : — "  Accepted  for  the  Company,  William 
Charles,  Purser."  The  defendant,  who  was  purser  of  the  mining  company  and  not 
one  of  the  adventurers,  was  held  to  be  personally  liable  on  the  acceptance.  Healey  v. 
Stwy  (3  Exch.  3)  and  Penkivil  v.  Connell  (5  Exch.  381)  were  decided  upon  similar 
principles.  In  the  present  case  neither  the  building  society  nor  any  other  person  is 
liable  on  the  note  if  the  defendants  are  not.  The  note  does  not  purport  to  be  made 
on  behalf  of  the  society,  and  therefore,  in  order  to  shew  that  the  defendants  are  not 
liable,  they  would  have  to  give  parol  evidence  to  contradict  the  note. 

Gray,  in  support  of  the  plea.  It  is  admitted  by  the  demui-rer  that  the  contract 
was  with  the  building  society,  that  is,  if  such  a  contract  can  have  a  legal  existence. 
First,  it  is  said  that  the  society  has  no  power  to  raise  money  on  bills  or  notes. 
Secondly,  that  the  note  does  not  purport  to  be  a  promise  on  behalf  of  the  society. 
If  these  objections  were  removed,  it  is  not  suggested  that  the  society  would  not  be 
liable.  Now  it  may  well  be  that  these  societies  borrow  money.  They  are  entitled 
to  make  rules  for  [544]  their  own  government.  They  may  become  debtors  and  give 
a  promissory  note  for  the  amount  of  their  debt.  Their  object  is  to  enable  the  members 
to  build  houses.  The  primary  fund  for  this  purpose  is  raised  by  subscriptions,  but 
they  may  make  rules  to  forward  that  object  by  other  means.  One  mode  is  by  mak- 
ing advances  to  their  members.  Why  should  they  not  borrow  money  to  constitute 
an  advance  fund  1  It  may  be  that  the  members  are  entitled  to  advances  at  particular 
periods  at  which  subscriptions,  though  due,  are  still  unpaid.  Why  should  not  the 
society  borrow  to  enable  them  to  make  the  advances  at  the  proper  time  ?  If  this 
promissory  note  is  not  illegal  the  first  objection  fails.  Then,  as  to  the  second,  the 
contract  is  with  the  company.  [Martin,  B.  The  note  does  not  purport  to  be  the 
note  of  the  Midland  Counties  Benefit  Building  Society.]  The  promise  to  pay  is  by 
the  trustees  of  the  society  and  it  is  countersigned  by  the  secretary.  A  note  in  that 
form  binds  the  society:  Fwhes  v.  Marshall  (11  Exch.  166).,  The  enactment  of  the 
10  Geo.  4,  c.  56,  s.  21,  that  the  trustee  "shall  and  may,  in  all  cases  concerning  the 
property,  right,  or  claim  of  such  society,  sue  and  be  sued,  plead  and  be  impleaded  in 
his  or  her  proper  name  as  treasurer  or  trustee  of  such  society,"  is  imperative  :  Steward 
V.  Greaves  (10  M.  &  W.  711).  [Wilde,  B.  The  enactment  referred  to  relates  only  to 
the  form  of  suing  or  being  sued.] 

Pollock,  C.  B.'  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
note  is  nothing  more  than  what  it  purports  to  be,  viz.  the  promise  of  the  defendants, 
not  of  the  society.  The  plea  does  not  deny  that  the  form  of  the  contract  is  that  set 
out  in  the  declaration,  but  says  it  means  something  else.  I  think,  however,  that  it 
is  not  competent  to  a  defendant  to  plead  that  a  written  contract  means  something 
different  from  that  which  it  purports.  [545]  A  party  cannot  say  "  I  executed  that 
contract,  but  you  know  I  meant  something  else." 

Martin,  B.  The  meaning  of  a  written  document  is  to  be  collected  from  the  terms 
in  which  it  is  expressed.  In  Bayley  on  Bills,  eh.  2,  s.  8,  it  is  said  : — "  Where  a  bill  or 
note  is  drawn  by  an  agent,  executor  or  trustee,  he  should  take  care,  if  he  mean  to 
exempt  himself  from  personal  responsibility,  to  use  clear  and  explicit  words  to  shew 
that  intention  "  (page  79,  6th  ed.).  That  is  the  correct  rule  of  construction.  Does  the 
note  in  the  present  case  shew  an  intention  on  the  part  of  the  defendants  to  exempt 
themselves  from  personal  responsibility  ?  I  think  not.  "  Midland  Counties  Building 
Society,  No.  3,"  may  be  the  name  of  the  place  from  which  the  note  is  dated  ;  the 
promise  is  not  qualified.  If  the  plea  admits  that  the  note  was  the  note  of  the  defen- 
dants it  shews  no  answer  to  the  action ;  if  it  be  meant  to  contradict  the  terms  of  the 
note,  it  is  bad. 

Bramwell,  B.  I  am  of  the  same  opinion  ;  though  I  cannot  say  I  think  the  matter 
very  clear.  First,  what  is  the  natural  meaning  of  the  language  of  the  note?  There 
is  no  difficulty  about  that,  for  on  reading  it,  it  does  not  appear  that  the  defendants 
undertake  for  anybody  but  themselves.  If  there  was  anything  to  shew  that  the  note 
would  be  binding  on  the  building  society,  we  might  hold  that  the  note  was  the  note  of 
the  society  and  not  of  the  defendants  alone,  as  in  Aggs  v.  Nicholson  (1  H.  &  N.  165). 
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If  the  note  had  been  made  by  the  defendants  in  such  a  form  as  not  to  bind  them 
personally,  possibly  the  plea  might  have  been  good.  But  I  concur  in  saying  that  the 
plaintiff  must  have  judgment.  I  do  not  think  that  the  defendants  contend  that  this  is 
a  note  binding  upon  the  society.  I  doubt  if  they  could  have  said  so.  I  [546]  know 
of  no  means  by  which  such  a  note  could  be  enforced  except  as  against  the  individual 
members  of  the  society. 

Wilde,  B.  I  am  of  the  same  opinion.  The  note  on  the  face  of  it  merely  professes 
to  bind  the  persons  who  signed  it.  They  add  the  word  "  trustees  "  to  their  signature. 
The  defence  is,  that  they  signed  as  agents.  But  an  agent  who  signs  a  note  in  his  own 
name  makes  himself  personally  liable  upon  it.  If  there  are  any  circumstances  to  shew 
that  the  trustees  were  not  to  be  personally  liable,  that  may  be  a  matter  of  equitable 
defence. 

Judgment  for  the  plaintiff. 

Hooper  v.  The  Accidental  Death  Insurance  Company.  May  3,  1860. — A 
policy  of  insurance  against  accident  contained  a  proviso,  "that  in  case  such 
accident  shall  not  cause  the  death  of  the  insured  immediately,  but  shall  cause 
any  bodily  injury  to  the  insured  of  so  serious  a  nature  as  wholly  to  disable  him 
from  following  his  usual  business,  occupation  or  pursuits,  the  Company  will  pay 
to  the  insured  a  compensation  in  money  at  the  rate  of  51.  per  week  during  the 
continuance  of  such  disability."  The  insured,  a  solicitor  and  registrar  of  a  county 
court,  sprained  his  ankle  severely,  and  was  confined  to  his  bedroom  for  some 
weeks,  being  unable  to  get  down  stairs.  He  was  prevented  from  passing  his 
accounts  as  registrar  and  from  attending  at  various  places  at  which  he  was 
required  to  complete  purchases  for  his  clients.  Held,  by  the  Court  of  Exchequer 
and  afterwards  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Exchequer,  that  inasmuch  as  the  plaintiff  was  so  disabled  as  to  be 
incapable  of  following  his  usual  occupation,  business  or  pursuits,  he  was  "  wholly 
disabled  from  following  his  usual  occupation,  business  or  pursuits  "  within  the 
meaning  of  the  policy. 

[S.  C.  29  L.  J.  Ex.  484;  7  Jur.  (N.  S.)  74;  8  W.  R.  616.] 

This  was  a  special  case  stated  by  consent  of  the  parties  for  the  opinion  of  this  Court. 

The  action  was  brought  on  a  policy  of  insurance  effected  by  the  plaintiff  with  the 
defendants. 

The  plaintiff  is  a  solicitor  residing  and  practising  in  Biggleswade,  Bedfordshire. 
He  is  also  registrar  of  the  County  Court  of  Bedfordshire,  at  Biggleswade,  clerk  to  the 
Board  of  Guardians  of  the  Biggleswade  Union,  &c.  On  the  2 1st  December,  1857,  he 
effected  with  the  Acci-[547]-dental  Death  Insurance  Company  a  policy  of  insurance 
against  accident  for  one  year.  A  copy  of  the  policy  accompanied  and  formed  part 
of  case. 

The  policy  declares  among  other  things,  "  that  in  case  such  accident  or  violence 
shall  not  cause  the  death  of  the  insured  immediately,  but  shall  cause  any  bodily  injury 
to  the  said  insured,  of  so  serious  a  nature  as  wholly  to  disable  him  from  following  his 
usual  business,  occupation  or  pursuits,  the  Company  will  pay  to  the  said  insured  a 
compensation  in  money  at  the  rate  of  51.  per  week  during  the  continuance  of  such 
disability,  and  also,  where  no  medical  attendance  is  provided  by  the  said  Company  as 
hereinafter  mentioned,  such  further  sum,  not  exceeding  101.  in  the  whole,  as  will 
compensate  for  any  medical  expense  which  shall  be  actually  incurred  by  the  said 
insured  in  consequence  of  such  injury  as  aforesaid,  such  weekly  compensation  and 
further  sum  as  last  aforesaid  to  commence  to  be  paid  and  be  payable  within  fourteen 
days  after  proof  satisfactory  to  the  directors  shall  have  been  furnished  that  the  same 
are  justly  due  and  payable  respectively  under  or  by  \'irtue  of  this  policy." 

On  the  26th  October,  1858,  the  plaintiff,  while  riding  on  horseback,  severely  sprained 
the  ankle  of  his  right  foot.  On  the  same  day  he  was  compelled  to  call  in  a  surgeon, 
under  whose  care  he  remained  for  six  weeks  and  upwards.  For  the  first  four  weeks 
he  was  confined  to  his  bedroom  and  an  adjoining  room  on  the  same  floor,  and  was 
unable  to  walk  or  stand,  and  he  was  confined  to  the  house  for  a  fortnight  afterwards.- 
On  the  27th  October  he  gave  notice  of  the  accident  by  letter  to  the  defendants,  and 
on  the  29th  sent  to  them  the  following  declaration,  which  had  b«en  forwarded  by  them 
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in  blank  upon  notice  of  the  accident,  for  the  purpose  of  being  filled  up  by  the  plaintiff, 
— the  parts  in  italics  being  those  filled  up  by  him. 

[548]  "Travellers'  and  Marine  Insurance  Company,(«)  7  Bank  Buildings, 
Lothbury,  and  42  and  43  Poultry. 

"  Accidental  Death  Insurance  Company  Department. 

"Declaration  of  Accident, 

On  horseback.  In  turning  he  rather  reared, 
shook  my  foot  in  the  stirrup,  jumped  a  small 
fence  rather  suddenly,  which  threw  all  my 
weight  into  that  foot  and  stirrup. 


7.  How  did  the  accident  happen  1 


8.  Have  you  been  at  any  time  since  the] 

accident  confined  to  your  bed  1     If  |- 
so,  how  long?  j 

9.  Are  you  still  confined  to  your  bed  1 

"  Have  you  been  or  are  you  still  con-l  t^      r  is  j         i  • 

r,     \  .  n  ■^  \  Yes,  1  cannot  get  up  or  down  stairs. 

fined  to  your  room «  J       '  n      f 

"  Or  to  the  house  ?         . 


■No. 


No. 


10.  Have  you  been  or  are  you  now  pre- 
vented from  following  your  business^ 
entirely  ?     If  so,  state  how  long  ? 

"  Or  partially  ? 


Of  course. 

I  do  not  feel  at  all  hound  to  answer  this  question; 
being  in  my  senses  I  can  of  course  give  direc- 
tions to  a  clerk  if  he  came  into  my  room,  and 
can  write  a  letter,  but  not  further,  which  must 
be  evident  if  I  cannot  get  down  stairs. 

No. 


"  I  do  hereby  declare  that  I  have  received  the  accidental  injuries  described  above, 
by  material  and  external  agency,  for  which  I  claim  compensation  from  the  Company, 
under  my  policy ;  and  do  warrant  the  above  statements  to  be  in  every  respect  true. 
"Dated  29th  October,  1858."  Signed        " Thos.  J.  Hooper." 

[549]  At  the  same  time  the  plaintiff  sent  to  the  defendants  the  following  report 
and  certificate  of  Mr.  Stevens,  the  surgeon  who  had  been  in  attendance  on  the  plaintiff, 
and  who  is  himself  the  medical  officer  or  agent  for  the  defendants  at  Biggleswade. 


"Medical  Report. 

"To  be  forwarded  by  the  insured  from  his  medical  adviser. 

"I  do  hereby  certify  that  the  party  above  named  has  received  from  external 
violence  the  following  accidental  injuries  : — 


Regions  Injured. 

Fractures. 

Dislocation. 

Cuts  or 
Tears. 

Contusion  or 
Crushing. 

Sprains. 

Remarks. 

Ankle  Joint. 

Sprain. 

"  I  further  certify  that  he  has  been  wholly  disabled  by  the  injuries  above  from 
following  his  avocations  since  the  26th  day  of  October,  and  I  consider  that  he  is  likely 
to  be  wholly  disabled  from  following  his  avocations  for  a  month  or  six  weeks  from 
this  date."  Signed        "  Charles  P.  Stevens. 

"  It  is  necessary  that  this  form  should  be  filled  up  as  minutely  as  possible,  to  give 
an  exact  idea  of  the  nature  and  extent  of  the  injury ;  and  returned  to  the  chief  office 
immediately,  as  much  trouble  and  correspondence  is  thereby  avoided." 

(a)  The  business  of  the  Accidental  Death  Insurance  Company  was  transferred  to 
this  Company  after  the  making  of  the  policy. 
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On  8th  November,  1 858,  the  plaintiff,  in  reply  to  a  letter  from  the  manager  of  the 
Company  (dated  5th  November,  1858),  requesting  further  particulars,  and  inclosing 
the  two  following  forms  in  blank,  sent  back  the  said  forms  filled  up  as  follows ;  the 
parts  in  italics  being  those  filled  up  by  the  plaintiff  and  by  Mr.  Stevens  respectively  : — 


[550]  "Travellers'  and  Marine  Insurance  Company,  7  Bank  Buildings, 
"Lothbury,  London. 

"Declaration  of  Claimant  during  Disablement. 


"  1.  State  date  of  first  leaving  your  bed. 
"  2.  „  „  your  bedroom. 


'/  was  not  confined  to  my  bed  at  all,  nor 
actually  to  my  bedroom,  seeing  thut  I  lay 
on  a  sofa  in  the  adjoining  room,  but  I  have 


3.  „  „  the  house.  not  put  my  foot  to  the  ground  or  been  dovm 

I     stairs. 
State  date  of  first  partially  following"!  As  I  before  remarked,  I  have  always  been  able 
any  business  after  your  accident.      |      to  give  directions  to  a  clerk,  but  I  am  still 


"  5.  State  date  of  first  following  your  busi-  f     incapable  of  getting  down  stairs,  or  person- 
ness  entirely  after  your  accident.     J     ally  follovnng  any  business. 

"  6.  Has  any  circumstance,  independently 
of  the  accidental  injuries,  incapaci- 
tated   you    from    following    jq\\t\No. 
avocation,      either      entirely      or 
partially? 

"  I  do  warrant  the  above  statements  to  be  in  every  respect  true,  and  I  do  solemnly 
declare  that  I  have  not  abstained  from  business  either  entirely  or  partially  for  a  longer 
period  than  I  was  compelled  by  my  injury  :  upon  the  faith  of  the  truth  of  these  true 
statements  I  seek  compensation  under  my  policy  assuring  against  accidental  violence, 
and  I  claim  101.  for  two  weeks'  total  disability  to  date,  and  £  for 

weeks  and  days  partial  disablity,  and  £  for  medical  expenses  as 

per  account  forwarded."  Signed         '•  Thos.  J.  Hooper, 

"Date,  November  8,  1858." 


"  Do  you  now  declare  oflf  the  funds  of  the"l  ,7-  , 
Company?  ]^^- 


[551]  "Travellers'  and  Marine  Insurance  Company,  7  Bank  Buildings, 
"Lothbury,  London. 

"Certificate  of  Medical  Attendant  during  Disablement. 

"  Name  of  Claimant. 

"  I  do  hereby  certify  that  the  party  above  named  is  under  my  care  for  accidental 
injuries,  which  occurred  from  external  and  material  violence,  and  that:  — 

"1.  He  was  confined  to  his  bed  until  \  tt     i  ■  to,    an  ht        i       loco 

„  q  ,  .     ., , .  }  Up  stairs  up  to  the  8th  November,  1858. 

z.  ,,  ,,  nis  sitting  room    j 

"  3.  He  was  confined  to  his  house  until     . 

"4.  He  was  disabled  entirely  from  follow-|g^^  Ncyvember,  1858. 

ing  his  business  until  J 

"  5.         „  „        partially  from  follow-\ 

ing  his  business  until  / 

"  I  further  certify  that  he  was  not  afflicted  with  any  disease  except  the  accident, 
nor  was  there  any  other  circumstance  except  the  accident  which  produced  the  dis- 
ability, but  that  the  accidental  violence  was  the  direct  and  only  cause  of  his  disable- 
ment, and  I  consider  that  he  is  at  the  present  time,  unable  to  resume  his  duties." 

Name        "Charles  P.  Stevens." 
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These  two  forms  so  filled  up  were  enclosed  and  sent  in  the  following  letter  from 
the  plaintiff  to  the  defendants  : — 

"  County  Court  Office,  Biggleswade, 
"Nov.  9,  1858. 

"  Sir, — Enclosed  you  have  forms  filled  up  to  date.  Mr.  Stevens  still  visits  me,  so 
I  have  not  inserted  the  amount. 

*'  Your  4th  and  5th  questions  puzzle  me  how  to  answer.  Had  I  lost  both  legs, 
both  arms,  and  both  eyes,  I  might  still  be  able  to  give  instructions,  or  even,  on  an 
urgent  occasion,  give  advice,  seeing  the  head  only  is  required,  [552]  which  would  in 
one  sense  be  following  business  ;  but  I  presume  ray  being  unable  to  walk  down  stairs 
will  satisfy  you. — Yours  obediently,  "Thos.  J.  Hooper. 

"  The  Secretary,  &c." 

The  defendants,  being  of  opinion  that  the  accident  in  question  had  not  wholly 
disabled  the  plaintiff  within  the  meaning  of  the  policy,  sent  the  following  letter  to 
the  plaintiff: — 

"  7  Bank  Buildings,  London, 
"17th  Nov.  1858. 
"  Sir, — I  have  submitted  the  papers  forwarded  by  you  to  the  Claim  Committee, 
and  am  instructed  to  draw  your  attention  to  the  terras  of  your  insurance,  which 
provides  compensation  in  the  event  of  so  serious  an  accident  as  shall  wholly  disable 
you.     Strictly  speaking,  and  as  a  matter  of  principle,  I  am  bound  to  state  that  you 
do  not  establish  a  claim  to  compensation  as  being  wholly  disabled.     I  am  however 
authorized  by  the  Committee,  under  the  circumstances,  to  offer  you  the  sum  of  five 
guineas  and  the  medical  expenses  you  may  have  incurred. — lam.  Sir,  yours  faithfully, 
"T.  J.  Hooper,  Esq.,  Biggleswade.  "Edward  Solly,  Manager."' 

The  plaintiff,  however,  claimed  151.  as  the  sura  due  under  the  policy  for  total 
disability  during  three  weeks,  and  subsequently  wrote  the  following  letter  to  the 
defendants,  in  answer  to  a  letter  from  them  (dated  19th  November,  1858,)  requiring 
further  particulars  of  the  accident : — 

"  County  Court  Office,  Biggleswade, 
"Nov.  22,1858. 

"Sir, — In  reply  to  yours  of  the  19th  instant,  I  can  only  reiterate  my  former 
statements.  I  call  your  attention  to  the  certificate  of  Mr.  Stevens.  My  county  court 
auditor  carae  here  a  few  days  since;  I  could  not  get  down  to  see  [553]  him  and  pass 
my  accounts.  The  Union  auditor  came ;  I  could  not  see  him.  I  am  required  at 
Southampton,  London,  Baldock,  and  South  Molton  to  complete  purchases ;  I  cannot  go. 
Interest  is  running  on,  but  I  cannot  let  my  clients  pay  for  a  delay  occasioned  by  my 
accident.  I  only  wish,  instead  of  your  having  to  pay  51.  per  week,  you  had  to  repay 
me  what  I  can  prove  it  will  be  out  of  my  pocket. 

"  I  hunt  regularly  twice  a  week,  but  cannot  get  out  now. 

"  But,  on  the  other  hand,  whilst  lying  on  the  sofa  I  can  write  letters,  study  law 
books,  &c.,  &c.,  which  perhaps  you  will  call  attending  to  business ;  if  so,  perhaps  you 
will  explain  what  accident  will  prevent  a  solicitor  from  attending  to  his  business  or  a 
gentleman  frora  following  his  usual  occupation. — Yours,  &c. 

"  The  Manager,  &c.  "  Thos.  J.  HoOPER." 

It  is  admitted,  for  the  purposes  of  this  case,  that  the  policy  of  insurance  was  in 
force  at  the  time  of  the  accident  and  throughout  the  four  weeks  following;  that 
the  statements  made  by  the  plaintiff*  in  his  answers  and  declarations  as  above  set 
out,  and  in  the  first  and  second  paragraphs  of  the  letter  of  the  22nd  November, 
1858,  were  true  and  accurate,  and  that  the  reports  and  certificates  of  Mr.  Stevens 
were  given  according  to  the  best  of  his  opinion  and  belief. 

The  Court  is  to  have  power  to  draw  any  inferences  of  fact. 

If  the  Court  shall  be  of  opinion  that,  under  the  circumstances  above  stated,  the 
disablement  caused  by  the  said  accident  was  a  total  disablement  within  the  meaning  of 
the  policy,  then  judgment  is  to  be  entered  for  the  plaintiff  for  301.  and  costs ;  if 
the  Court  shall  be  of  a  contrary  opinion,  then  judgment  is  to  be  entered  for  the 
defendants,  with  costs. 


6  H.  &  N.  554.      HOOPER  V.  ACCIDENTAL  DEATH  INSURANCE  COMPANY        1301 

[554]  Horace  Lloyd  argued  for  the  plaintiff.(a)i  The  defendants'  contention  is, 
that  the  accident  did  not  wholly  disable  the  plaintiff  from  following  his  usual 
business.  Suppose  it  was  the  ordinary  business  of  a  particular  barrister  to  argue  cases 
in  Court,  after  such  an  accident  he  might  stay  at  home  and  advise  on  cases,  but  if 
during  the  time  of  his  disablement  a  case  occurred  requiring  his  presence  in  Court  to 
conduct  it,  it  is  obvious  that  he  would  he  wholly  disabled  from  following  his  usual 
business.  [Wilde,  B.  Surely  "  wholly  disabled  "  is  equivalent  to  quite  disabled,  and 
a  man  is  so  unless  he  can  do  what  he  is  called  upon  to  do  in  the  ordinary  course  of  his 
business.     It  is  not  the  same  thing  as  "  unable  to  do  any  part  of  his  business."] 

Montagu  Chambers  (with  whom  was  Francis  Ellis),  for  the  defendants.  In  order 
to  bring  the  plaintiff  within  the  terms  of  this  policy,  he  must  have  been  so  disabled 
that  a  medical  man  could  say,  "  I  prohibit  you  from  attending  to  your  business  at 
all."  If  the  accident  had  happened  to  a  dancing  master  he  might  have  been  said  to 
have  been  wholly  disabled.  A  barrister  who  could  advise  on  cases  would  not  be 
unable  to  carry  on  any  part  of  his  business ;  and  according  to  the  plain  words  and 
intention  of  the  policy,  the  defendants  say :  "  We  will  not  be  answerable  unless  the 
insured  is  unable  to  carry  on  his  ordinary  business  at  all."  If  he  can  do  any  part, 
either  himself  or  with  the  assistance  of  a  clerk,  the  insured  is  not  wholly  but  only 
partially  disabled.  It  cannot  have  been  in  the  contemplation  of  the  parties  that  a 
sprained  ankle  should  be  treated  as  an  "injury  of  so  serious  a  nature  as  wholly  to 
disable  "  the  party  from  carrying  on  his  business. 

[555]  Horace  Lloyd,  in  reply.  The  question  is  not  what  pecuniary  loss  the 
plaintiff  has  sustained;  for  the  contract  is  not  one  of  indemnity. (a)2  The  event  insured 
against  has  occurred,  and  the  stipulated  sum  is  therefore  payable.  [Pollock,  C.  B. 
The  defendants  might  have  said  unless  the  insured  shall  be  "wholly  incapacitated 
from  carrying  on  his  business  in  any  manner  whatsoever  "  we  will  not  be  answerable. 
They  have  not  done  so  in  terms.]  A  partial,  as  distinguished  from  a  total  disability 
to  carry  on  business,  is  where  a  man  is  able  to  transact  his  business,  though  with  more 
or  less  inconvenience  to  himself.  [Pollock,  C.  B.  Comparing  this  policy  with  an 
ordinary  marine  policy  "  free  from  average  "  it  may  be  said  that  here  there  is  a  total 
loss  of  part  as  distinguished  from  a  partial  loss  of  the  whole.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  we  are  all  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  The  action  is  upon  a  policy  of  insurance  against  injury  by 
accident  or  violence,  effected  with  the  defendants,  the  Accidental  Death  Insurance 
Company ;  and  the  question  turns  upon  the  meaning  of  the  conditions  in  this  policy, 
"that  in  case  such  accident  or  violence  shall  not  cause  the  death  of  the  insured 
immediately,  but  shall  cause  any  bodily  injury  to  the  insured,  of  so  serious  a  nature 
as  wholly  to  disable  him  from  following  his  usual  business,  occupation  or  pursuits," 
a  compensation  shall  be  paid.  The  plaintiff  met  with  a  serious  sprain  of  the  ankle,  in 
consequence  of  which  he  was  unable  to  leave  his  room  for  some  weeks,  and  was 
confined  to  the  house  for  some  time  longer.  During  that  time  it  is  clear  that  he  was 
"disabled  from  following  his  usual  [556]  business,  occupation  or  pursuits."  Was  he 
"wholly"  disabled?  In  the  course  of  the  argument  Mr.  Chambers  admitted,  that  if 
the  plaintiff  had  been  a  dancing  master  he  would  have  been  within  the  meaning  of  this 
policy.  There  is  no  sound  distinction  between  the  case  of  a  dancing  master  and  that 
of  the  plaintiff,  who  is  an  attorney.  For  though  a  dancing  master  with  a  sprained 
ankle  cannot  dance,  he  may  play  upon  an  instrument  and  instruct  other  people  how 
to  use  their  limbs  in  dancing.  Jn  the  case  of  an  attorney,  even  if  he  were  prostrate 
on  his  bed,  deprived  of  sense  and  motion ;  if  he  had  lost  all  consciousness  and  power 
of  interference,  in  one  sense,  and  to  some  extent,  he  might  cany  on  his  usual  business 
and  occupation ;  for,  even  if  he  were  without  a  partner,  the  business  would  not 
necessarily  be  stopped,  but  might  be  carried  on  by  his  clerks.  It  cannot  have  been 
contemplated  that  in  such  a  case  no  compensation  should  be  paid.  We  must  therefore 
endeavour  to  find  out  what  is  the  true  meaning  of  the  language  used  in  the  policy. 
It  may  well  be  that  the  sense  intended  to  be  conveyed  was,  that  if  the  person  insured 
should  be  wholly  disabled  from  carrying  on  his  business  as  he  usually  carried  it  on, 

{ay  April  25.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Wilde,  B. 
(a)2  On  this  point  he  referred  to  Dalbi/  v.  The  India  and  London  Life  Assurance 
Cwiipany,  15  C.  B.  365. 
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the  Company  would  be  liable.  That  is  the  case  here :  the  plaintiff  might  and  could 
have  done  something  which  he  was  in  the  habit  of  doing  before,  but  he  was  wholly 
incapable  of  doing  that  which  he  usually  did  before.  If  a  man  is  so  incapacitated 
from  following  his  usual  business,  occupation  or  pursuits  as  to  be  unable  to  do  so,  he 
is  "  wholly  disabled  "  from  following  them.  His  "  usual  business  and  occupation  " 
embrace  the  whole  scope  and  compass  of  his  mode  of  getting  his  livelihood.  If  it  be 
objected  that  this  construction  would  lead  to  the  result,  that  a  person  slightly 
incapacitated  would  get  the  same  compensation  as  one  entirely  incapacitated  from 
doing  anything  whatever,  that  is  the  fault  of  the  defendants  in  using  language  of  a 
vague  and  perplexing  character.  It  [557]  appears  to  us  they  intended  that  when  the 
insured  was  wholly  incapable  of  performing  a  very  considerable  part  of  his  usual 
business,  he  should  receive  a  compensation  in  respect  of  that  disablement.  If  it  were 
necessary  to  resort  to  such  a  rule  of  construction  (which  I  think  it  is  not)  in 
construing  this  policy,  that  construction  must  be  adapted  which  is  most  advantageous 
to  the  insured.  I  think,  however,  that  putting  a  reasonable  construction  on  the 
language  used,  the  parties  must  have  meant  that  if  the  insured  was  so  disabled  as  to 
be  incapable  of  following  his  usual  business,  occupation  or  pursuits,  he  would  be 
"wholly  disabled  from  following  his  usual  business,  occupation  or  pursuits,"  and 
entitled  to  the  stipulated  compensation.  Our  judgment  must  therefore  be  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 

June  20. — Error  having  been  assigned  on  the  above  judgment  of  the  Court  of 
Exchequer,  the  case  was  argued  (a)  in  the  following  Trinity  Vacation  by 

Lush  (with  whom  was  Francis  Ellis),  for  the  defendants.  The  policy  is  framed  to 
cover  two  risks ;  first,  death  by  accident  or  violence  ;  secondly,  accidents  not  immedi- 
ately fatal,  but  causing  a  total  disability.  If  partial  as  well  as  total  disability  had 
been  insured  against,  a  higher  premium  would  have  been  payable.  Considering  what 
was  the  usual  business  of  the  plaintiff,  can  it  be  said  that  he  was  wholly  disabled  from 
following  iti  [Crompton,  J.  Though  he  might  read  an  abstract,  or  make  out  a  [558] 
bill  of  costs,  he  could  not  follow  his  usual  business.]  The  word  "  wholly  "  applies  to 
the  disability  :  what  is  insured  against  is  a  total  disability,  not  an  inability  to  do  the 
whole  of  his  work.  The  question  is,  was  the  plaintiff  entirely  disabled  from  following 
his  usual  business.  He  does  not  appear  to  have  been  confined  to  his  bedroom :  he 
could  receive  clients.  [Wightman,  J.  He  could  not  call  on  clients.  Byles,  J.  He 
is  clerk  to  the  guardians  of  the  poor,  how  could  he  look  to  the  settlement  of  paupers? 
Crompton,  J.  It  would  not  be  part  of  his  usual  business  to  see  clients  in  his  bedroom. 
The  argument  must  go  to  this  extent,  that  if  he  could  do  the  least  thing,  such  as  sign 
his  name,  he  would  not  be  wholly  disabled.  Wightman,  J.  If  the  plaintiff  had  been 
a  mathematician,  whose  business  it  was  to  give  instruction  to  pupils  in  mathematics 
in  his  own  room,  I  should  say  that  such  a  sprain  would  not  have  wholly  disabled  him  ; 
but  an  attorney's  business  is  different.]  The  context  shews  that  the  policy  is  meant 
as  an  insurance  at  a  low  premium  against  death  or  total  disability.  The  distinction 
is  between  partial  disability  and  a  disability  to  do  any  part  of  a  man's  usual  business. 
Suppose  a  man  playing  at  cricket  hurt  his  fingers,  and  therefore  could  not  write  letters 
though  he  could  do  anything  else,  that  would  not  be  a  case  contemplated  by  the 
parties  to  this  policy,  the  primary  object  of  which  is  evidently  to  insure  against  death 
by  accident.  It  is  a  secondary  and  subordinate  object  to  insure  against  injuries 
reducing  the  insurer  to  a  condition  little  short  of  death.  The  plaintiff's  disability  was 
only  partial,  for  he  was  not  in  such  a  condition  that  it  was  out  of  his  power  to  perform 
some  parts  of  his  business.  [Blackburn,  J.  We  are  to  judge  of  the  facts,  and  it  is 
probably  a  question  of  fact  what  degree  of  disablement  constitutes  a  disability  to 
perform  a  man's  usual  business.] 

[559]  Horace  Lloyd  (with  whom  was  Watkin  Williams),  contra,  was  not  called 
upon  to  argue. 

Wightman,  J.  We  are  all  of  opinion  that  the  plaintiff,  having  received  such  an 
injury  that  he  was  obliged  to  lie  on  a  sofa  in  his  room,  and  being  unable  to  put  his 
foot  to  the  ground  or  come  down  stairs,  had  received  an  injury  which  "  wholly  disabled 

(a)  Before  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J., 
Blackburn,  J.,  and  Keating,  J. 
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him  from  following  his  usual  business  or  employment."  Great  stress  has  been  laid  on 
the  word  "wholly"  as  applicable  to  the  word  "disabled."  In  order  to  ascertain  its 
meaning  we  must  look  at  the  other  words  in  the  sentence.  From  what  is  he  to  be 
wholly  disabled  ]  From  following  his  usual  occupation.  When,  as  shewn  in  this  case 
he  was  confined  to  his  room  and  unable  to  see  his  clients,  surely  it  is  a  reasonable 
construction  to  say  that  he  was  "  wholly  disabled  "  from  following  his  usual  occupation. 
Therefore  the  judgment  of  the  Court  below  is  right  and  must  be  affirmed. 
Judgment  affirmed. 


Short,  Appellant  v.  Hudson,  Respondent.  April  25,  I860.— The  10  Geo.  4,  c.  59, 
an  Act  to  amend  an  "  Act  for  consolidating  the  trusts  of  the  several  turnpike 
roads  north  of  the  river  Thames,"  by  section  28  enacts,  "  that  the  tolls  hereby 
made  payable  shall  be  paid  in  each  of  the  districts  for  every  horse  or  beast  draw- 
ing any  stage  coach,  van,  caravan,  waggon  or  other  carriage,  conveying  passengers 
or  goods  for  pay,  hire  or  reward  for  each  time  of  passing  along  any  or  the  roads 
in  that  district."  Held,  that  this  section  only  applies  where  a  carriage  conveys 
passengers  or  goods,  and  a  charge  is  made  in  respect  of  the  passengers  or  goods, 
and  not  where  the  carriage  itself  is  let  to  hire. — And  that,  therefore,  where  a 
van  was  hired  to  fetch  furniture  from  H.  to  L.  and  toll  was  paid  as  the  van  went 
out,  a  second  toll  was  not  payable  as  the  van  returned  loaded. 

[S.  C.  29  L.  J.  M.  C.  208 ;  8  W.  R  439 ;  2  L.  T.  245.] 

This  was  a  case  stated  for  the  opinion  of  this  Court,  on  appeal  against  a  conviction 
by  C.  O.  Dayman,  Esq.,  one  of  the  magistrates  of  the  Police  Courts  of  the  metropolis. 
The  appellant  was  convicted  of  unlawfully  taking  nine  pence  as  toll  for  a  van  drawn 
by  two  horses,  the  property  of  the  [560]  respondent.  The  respondent  is  a  carman 
and  proprietor  of  vans  on  contract  or  job.  The  appellant  is  the  collector  of  tolls  at 
the  Norland  Toll  Gate. 

On  the  day  named  in  the  summons,  the  respondent's  van  and  two  horses  were 
hired  to  remove  some  household  furniture  from  Hammersmith  to  London. 

John  Kinton,  a  carman  in  the  employ  of  the  respondent,  was  sent  from  London 
with  the  van  to  remove  the  furniture,  and  on  his  arrival  at  the  Black  Lion  Toll  Gate, 
which  is  in  the  same  district  as  the  Norland  Gate,  with  the  van  empty,  the  collector 
demanded  and  received  ninepence  being  the  toll  payable  for  a  van  drawn  by  two 
horses.  A  ticket  denoting  the  payment  of  the  toll  was  given  to  Kinton.  On  the 
same  day  Kinton  returned  with  the  van  and  horses  through  the  Norland  Gate,  the 
van  being  then  loaded  with  the  said  furniture,  when  he  produced  the  ticket  to  the 
appellant  and  claimed  to  be  exempt  by  reason  of  the  previous  payment.  The  appellant 
insisted  on  the  toll  being  paid. 

The  roads  are  regulated  by  the  7  Geo.  4,  c.  cxlii.,  "  An  Act  for  consolidating  the 
trusts  of  the  several  turnpike  roads  in  the  neighbourhood  of  the  metropolis  north  of 
the  River  Thames;"  and  10  Geo.  4,  c.  59,  "An  Act  to  amend"  the  said  Act  "for 
consolidating  the  trusts  of  the  several  turnpike  roads  north  of  the  River  Thames,"  &c. 
The  tolls  now  payable  on  the  road  are  those  provided  for  by  the  17th  and  subsequent 
sections  of  the  10  Geo.  4,  c.  59.  The  18th  section  divides  the  roads  into  districts  for 
the  purpose  of  collecting  toll. 

The  case  then  set  out  the  25th  and  28th  sections  of  the  10  Geo.  4,  c.  59.(a) 

(a)  Section  25  provides,  "  That  when  the  toll  by  this  Act  authorized  to  be  taken 
shall  have  been  once  paid  in  either  of  the  aforesaid  districts,  for  or  in  respect  of  any 
horse  or  other  beast,  cattle  or  other  stock,  no  further  toll  shall  be  demanded  or  taken 
during  the  same  day  (except  in  the  cases  hereinafter  mentioned)  for  or  in  respect  of 
the  same  horse  or  other  beast,  cattle  or  other  stock,  at  any  other  gate  or  bar  within 
the  same  district,  or  on  returning  or  repassing  through  the  same  gate  or  bar." 

Section  27  provides,  "That  no  horse  or  other  beast  drawing  any  post  chaise  or 
other  carriage  returning  with  any  person  or  persons  therein,  and  passing  through  any 
of  the  said  gates  or  bars,  in  any  of  the  said  districts,  shall  be  exempt  from  toll,  unless 
a  ticket  be  produced  denoting  the  toll  by  this  Act  authorized  to  be  taken,  to  have 
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[561]  The  6th  section  of  the  7  Geo.  4,  c.  cxlii.,  extends  the  powers  and  provisions 
of  the  General  Turnpike  Acts  (except  so  far  as  the  same  are  by  that  statute  varied, 
altered  or  repealed),  to  all  the  roads  mentioned  in  the  schedule  to  that  Act  annexed. 

The  respondent  contended  that  toll  having  been  paid  for  the  van  at  the  Black  Lion 
Gate,  on  its  journey  to  remove  the  furniture,  he  was  exempt,  under  the  25th  section, 
from  the  payment  of  any  further  toll  on  that  day  at  any  toll  gate  within  the  district 
in  question.  The  appellant  insisted  that  he  was  justified  in  demanding  and  taking  a 
second  toll  upon  the  return  of  the  van,  on  which  occasion  the  horses  came  within  the 
28th  section  as  drawing  "a  van  conveying  goods  for  pay,  hire  or  reward." 

Whereupon  the  magistrate  determined  that  the  appellant  was  guilty  of  the  said 
oflPence,  and  convicted  him,  upon  the  ground  that  he  was  not  justified  in  demanding 
a  second  toll  on  the  same  day  for  the  said  van  and  horses;  the'said  van  not  being  a 
stage  coach,  van,  caravan,  waggon,  or  other  carriage  carrying  goods  for  pay,  hire,  or 
reward,  witkin  the  meaning  of  the  28th  section. 

If  the  Court  shall  be  opinion  that  the  appellant  was  [562]  not  entitled  to  take  the 
second  toll,  the  conviction  to  be  confirmed ;  if  not,  the  conviction  to  be  quashed. 

Hudd^eston,  for  the  respondent.  The  question  is,  whether  the  owner  of  a  van 
hired  to  remove  furniture,  who  has  paid  toll  on  passing  through  the  tollgate,  must 
pay  a  second  toll  when  the  van  comes  back  on  the  same  day  loaded.  It  appears  from 
the  25th  and  28th  sections  that  the  scheme  of  the  Act  is,  that  when  toll  shall  have  been 
once  paid  no  further  toll  shall  be  demanded  during  the  same  day,  but  where  a  vehicle 
passes  backwards  and  forwards,  earning  money  both  ways,  toll  is  payable  on  each 
occasion  of  passing. 

Joyce  (with  whom  was  Levy),  for  the  appellant.  The  respondent  was  carrying 
the  goods  of  his  employer  for  hire.  [Pollock,  C.  B.  He  was  not  carrying  goods  for 
hire,  the  hirer  paid  for  the  use  of  the  whole  van,  and  could  carry  what  he  pleased  in 
it ;  the  owner  of  the  van  was  in  no  sense  a  carrier  of  goods.]  The  magistrate  appears 
to  have  considered  that  this  case  was  decided  by  Beg.  v.  Biiscoe  (8  A.  &  E.  386),  but 
that  arose  upon  a  different  statute  in  which  the  language  is  not  the  same  as  in  that 
now  under  consideration. 

Pollock,  C  B.  I  am  of  opinion  that  the  decision  of  the  magistrate  is  perfectly 
correct.  I  can  well  understand  his  holding  that  this  van  was  not  within  the  28th 
section,  not  being  in  the  nature  of  a  stage  coach.  But  it  appears  ,to  me  that  there  is 
a  clearer  and  better  ground  on  which  the  case  may  be  put,  viz.  that  this  van  was  not 
a  carriage  conveying  passengers  or  goods  for  hire  or  reward.  The  28th  section  appears 
to  me  to  apply  only  when  the  vehicle  conveys  passengers  or  goods,  and  a  charge  is 
made  for  the  passengers  [563]  or  goods.  Where  the  charge  is  made  not  for  the  goods 
but  for  the  entire  carriage,  to  be  used  (of  course  according  to  the  contract)  at  the 
pleasure  of  the  hirer,  the  case  does  not  fall  within  the  28th  section.  The  conviction 
must  therefore  be  confirmed. 

Martin,  B.  I  think  it  clear  that  the  respondent  was  not  subject  to  a  double  toll 
under  the  28th  section.  The  van  was  let  out  for  the  purpose  of  bringing  a  load  of 
goods  from  Hammersmith.  The  context  shews  that  the  legislature  treats  the  carriage 
in  such  a  case  as  the  property  of  the  hirer.  I  think  that  the  decision  of  the  magistrate 
and  the  reasons  he  gives  for  it  are  right. 

Bramwell,  B.  I  am  of  the  same  opinion.  If  Mr.  Joyce's  argument  were  well 
founded  a  post  chaise  going  and  returning  would  be  liable  to  double  toll.  But  the 
27th  section  shews  that  it  would  be  exempt,  and  qualifies  the  exemption. 

Wilde,  B.  I  am  of  the  same  opinion.  I  entirely  agree  with  the  Lord  Chief 
Baron  that,  in  order  to  make  the  28th  section  applicable,  the  carriage  must  be  convey- 
ing passengers  or  goods,  and  the  money  must  be  payable  in  respect  of  the  conveyance 
of  the  passengers  or  goods,  and  not  in  respect  of  the  hire  of  the  carriage  itself. 

Conviction  affirmed. 

been  then  already  paid  on  that  day  by  the  person  or  persons  then  in  or  hiring  such 
post  chaise  or  other  carriage." 

Section  28  provides,  "That  the  tolls  hereby  made  payable  shall  be  paid  on  each 
of  the  said  districts  for  every  horse  or  beast  drawing  any  stage  coach,  van,  caravan, 
waggon,  or  other  carriage  conveying  passengers  or  goods  for  pay,  hire,  or  reward,  for 
each  time  of  passing  along  any  of  the  roads  in  that  district." 
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[564]  The  Attorney  General  v.  Loscombe  and  Hine.  May  4,  I860.— Sir 
C.  W.  bound  himself  by  bond  conditioned  for  payment  to  M.  and'c.  after  the 
decease  of  himself  and  his  wife,  of  16,0001.,  and  by  indenture  of  settlement,  made 
on  the  marriage  of  C.  W.  and  J.  N.,  declared  that  the  bond  was  given  upon 
trust,  that  the  trustees  should  after  his  decease  receive  the  amount  and  invest 
it,  and  pay  the  proceeds  to  C.  W.  during  the  joint  lives  of  C.  W.  and  J.  N.,  and 
to  the  survivor  during  the  life  of  such  survivor ;  and  then,  subject  to  trusts  in 
favour  of  their  issue,  which  never  took  effect,  in  trust  to  assign  the  said  sum  of 
16,0001.,  and  the  funds  wherein  the  same  should  be  invested,  to  himself,  his 
executors,  &c.,  for  his  and  their  own  use.  By  his  will  "  in  case  the  said  sum  of 
money  on  bond,  or  any  part  thereof,  should  revert  into  the  residuum  of  his  estate 
at  any  time,  pursuant  to  the  limitations  in  the  settlement,"  Sir  C.  W.  "bequeathed 
all  the  said  sum  of  16,0001.,  to  such  of  his  trustees  as  should  be  then  existing,  in 
trust  that  they  should  pay  thereout  the  sum  of  14,0001.  to  L."  After  the  death 
of  Sir  C.  W.  a  suit  in  Chancery  was  instituted,  in  which  L.  was  plaintiff  and 
A.  W.  (the  surviving  executrix  of  Sir  C.  W.),  C.  W.  and  J.  N.  his  wife,  the 
trustees  aforesaid,  and  other  persons,  were  defendants.  The  bill  stated  that 
A.  W.  was  possessed  of  personal  estate  more  than  sufficient  to  satisfy  all  the 
testator's  debts  and  funeral  expenses;  that  all  the  debts,  except  that  of  16,0001. 
and  one  other,  were  paid  ;  and  prayed  (inter  alia)  that  the  will  of  Sir  G.  W. 
might  be  established,  and  the  trusts  of  it  performed.  By  her  answer  A.  VV.,  the 
surviving  executrix,  admitted  the  facts  stated,  submitted  that  the  will  might  be 
established,  and  the  trusts  thereof  carried  into  execution,  and  that  she  was  willing 
to  account.  A.  W.  paid  into  Court  monies  sufficient  to  satisfy  the  16,0001.  She 
died  in  1805.  By  an  order  of  the  Court  of  Chancery,  dated  the  4th  of  July, 
1807,  reciting  that  the  Master  had  reported  that  the  16,0001.  was  a  specialty  delDt 
due  from  the  estate  of  Sir  C.  W.  to  the  trustees,  and  that  it  was  prayed  that  so 
much  Bank  annuities  as  would  make  up  the  sum  of  16,0001.  might  be  carried  on 
to  an  account  to  be  entitled  "  The  Account  of  C.  W. ; "  and  that  the  interest 
thereof  might  be  paid  to  C.  W.  during  his  life,  or  until  the  further  order  of  the 
Court ;  it  was  ordered  that  so  much  31.  per  cent,  bank  annuities,  as  the  Master 
should  find  to  be  of  the  value  of  16,0001.,  should  be  carried  over  in  trust  in  the 
said  cause,  L.  v.  JV.,  "The  account  of  C.  W. ;"  and  the  Accountant  General 
was  to  declare  the  trusts  thereof  accordingly.  In  pursuance  of  this  order,  in 
November,  1807,  a  sum  of  28,7021.  16s.  3d.  Bank  annuities  was  carried  over  by 
the  Accountant  General  in  the  said  cause  to  "  The  account  of  C.  W."  At  the 
date  of  the  order  both  C.  W.  and  J.  N.  were  alive,  but  the  former  died  on  the 
17th  of  July,  1807.  J.  N.  received  the  dividends  on  the  16,0001.  until  her  death 
in  1848,  when  L.  received  the  14,0001. — Held,  that  the  legacy  to  L.  was  "delivered, 
paid,  satisfied  or  discharged  "  by  the  payment  into  Court  and  investment  of  the 
money  in  1807,  and  consequently  that  no  legacy  duty  was  payable  under  the 
55  Geo.  3,  c.  184,  schedule,  part  3. 

[S.  C.  29  L.  J.  Ex.  305.] 

Information  in  equity  to  obtain  from  the  defendants,  the  executors  of  the  will  of 
C.  W.  Loscombe,  deceased,  the  payment  of  the  duty  in  respect  of  a  legacy  of  14,0001., 
bequeathed  to  C.  W.  Loscombe  by  the  will  of  Sir  Clifton  Wintringham,  and  which 
sum,  with  interest  thereon,  was  received  by  the  said  C.  W.  Loscombe  in  his  lifetime. 

On  the  28th  of  March,  1787,  by  a  certain  indenture  (being  the  settlement  made 
previously  to  the  marriage  of  Clifton  Wheat  and  Josepha  Newton) :  after  reciting,  as 
the  fact  is,  that  the  said  Sir  Clifton  Wintringham  had  by  a  certain  bond  bound  himself 
to  Charles  Mellish  and  Sir  W.  Chambers  in  the  sum  of  32,0001.,  for  the  payment  by 
himself,  [565]  his  heirs  &c.,  to  the  said  Charles  Mellish  and  Sir  W.  Chambers  as 
trustees,  of  the  sum  of  16,0001.  upon  the  decease  of  the  survivor  of  himself  and  his 
wife  Dame  Ann  Wintringham :  It  was  declared  that  the  said  bond  was  so  given  upon 
trust  that  the  said  trustees  should  after  the  decease  of  the  survivor  of  them,  the  said 
Sir  Clifton  Wintringham  and  Dame  Ann  Wintringham,  call  in  the  said  sum  of  16,0001. 
and  invest  the  same,  and  pay  the  yearly  proceeds  thereof  to  Clifton  Wheat  until  he 
should  have  by  the  said  Josepha  Newton  a  son,  &c.,  and  subject  thereto,  upon  trust 
that  they  the  said  trustees  should  pay  the  yearly  proceeds  to  Clifton  Wheat  during 
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the  joint  lives  of  himself  and  Josepha  Newton,  and  to  the  survivor  of  them,  the  said 
Clifton  Wheat  and  Josepha  Newton,  during  the  life  of  such  survivor,  and  after  the 
death  of  such  survivor,  then,  subject  to  certain  trusts  in  favour  of  the  issue  of  Clifton 
Wheat  and  Josepha  Newton,  which  never  took  effect,  upon  trust  to  pay,  assign  and 
transfer  the  said  sum  of  16,0001.,  and  the  proceeds  thereof  and  the  funds  whereon  the 
same  should  be  invested,  unto  the  said  Sir  Clifton  Wintringhara,  his  executors,  &c., 
for  his  and  their  own  use. 

Clifton  Wheat  and  Josepha  Newton  were  married  on  the  24th  of  May,  1787. 

On  the  4th  of  October,  1793,  Sir  Clifton  Wintringham  made  his  will,  and  thereby, 
after  giving  certain  legacies  and  devising  and  bequeathing  certain  real  and  personal 
estate  to  Charles  Mellish,  B.  I-oscombe  and  T.  Stapleton,  their  heirs,  &c.,  to  the  use 
of  and  in  trust  for  his  wife  Dame  Ann  Wintringham  for  life  :  in  case  the  sum  of  money 
on  bond  as  aforesaid,  or  any  part  thereof,  should  revert  into  the  residuum  of  his  estate 
at  any  time,  pursuant  to  the  several  limitations  expressed  in  the  said  marriage  settle- 
ment, the  testator  bequeathed  all  the  said  sum  of  16,0001.  unto  such  of  his  trustees  as 
should  be  then  existing,  in  trust  [566]  to  pay  thereout  the  sum  of  14,0001.  to  Clifton 
Wintringham  Loscombe,  therein  called  Wintringham  Loscombe,  and  the  heirs  male  of 
his  body  lawfully  issuing,  and  for  default  of  such  issue  male  then  to  the  use  of 
Wintringham  Loscombe  and  his  heirs  lawfully  issuing,  male  or  female,  to  be  for  his 
and  their  use  for  ever,  share  and  share  alike.  And  the  said  testator  gave  the  residue 
of  the  said  16,0001.  in  equal  shares  to  each  of  four  charitable  institutions,  and  he 
appointed  Dame  Ann  Wintringham,  Charles  Mellish,  Benjamin  Loscombe  and  Tobias 
Stapleton  executrix  and  executors  of  his  will. 

On  the  10th  day  of  January,  1794,  Sir  Clifton  Wintringham  died,  and  his  said 
will  was  duly  proved  by  the  said  executrix  and  executors,  but  the  said  Dame  Ann 
Wintringham  alone  took  upon  herself  the  burden  thereof  and  of  the  several  trusts 
thereof. 

In  July,  1805,  Dame  Ann  Wintringham  died  intestate,  and  administration  de 
bonis  non,  with  the  will  of  the  said  Sir  Clifton  Wintringham  annexed,  was  on  the  21st 
day  of  October,  1805,  granted  to  C.  W.  Loscombe. 

Clifton  Wheat  died  on  the  17th  day  of  July,  1807,  without  ever  having  had  any 
child,  and  his  wife,  the  said  Josepha  Wheat,  on  the  28th  of  November,  1848,  died, 
leaving  the  said  C.  W.  Loscombe  surviving  her. 

In  May,  1797,  a  suit  (Loscombe  v.  Wintringham)  was  instituted  in  the  Court  of 
Chancery  for  carrying  the  trusts  of  the  will  of  Sir  Clifton  Wintringham  into  effect,  in 
which  suit  the  said  Clifton  Wintringham  Loscombe,  and  also  Wintringham  Loscombe 
and  A.  W.  Loscombe,  were  plaintiffs,  and  the  said  Dame  Ann  Wintringham  (the 
surviving  executrix  of  the  testator),  Clifton  Wheat  and  Josepha  his  wife,  G.  Cooke, 
Judith  Mellish  and  W.  Mellish  (who  were  the  executors  of  the  will  of  Charles  Mellish, 
and  who  survived  Sir  William  Chambers  and  the  said  B.  Loscombe  [567]  and 
T.  Stapleton  in  the  said  will  named),  and  the  Governor  and  Company  of  the  Bank  of 
England,  were  defendants.  The  bill  stated  the  will,  the  death  of  Sir  Clifton  Wintring- 
ham, and  that  the  testator  at  his  death  was  possessed  of  or  well  entitled  to  sums  of 
money  amounting  to  60,0001.,  secured  by  mortgages  of  estates,  and  of  other  sums  of 
money  amounting  to  10001.  or  thereabouts,  secured  by  bonds,  and  of  other  effects : 
that  the  said  Charles  Mellish,  B.  Loscombe  and  T.  Stapleton  never  acted  under  the 
testator's  will :  that  the  said  Dame  Ann  Wintringham,  being  the  sole  acting  executrix, 
had  entered  into  possession  of  certain  real  and  leasehold  estates,  and  was  also  possessed 
of  the  personal  estate  to  an  amount  more  than  sufficient  to  satisfy  all  the  testator's 
debts  and  funeral  expenses  :  that  she  had  out  of  the  said  testator's  personal  estate  not 
specifically  bequeathed  paid  all  his  debts,  legacies  and  funeral  expenses,  except  the 
bond  debt  of  16,0001.  in  his  will  mentioned,  and  such  of  the  legacies  as  were  thereby 
made  payable  within  twelve  months  after  the  death  of  the  said  Dame  Ann  Wintring- 
ham, and  that  a  considerable  surplus  remained  in  her  hands  to  be  applied  as  directed 
by  the  said  will.  The  said  bill  further  stated  the  settlement  of  the  28th  day  of  March, 
1787,  and  the  marriage  of  the  said  Clifton  Wheat  and  Josepha  Newton,  that  there 
had  been  no  issue  of  such  marriage,  the  deaths  of  Charles  Mellish  and  Sir  W.  Chambers, 
the  survivorship  of  Charles  Mellish,  and  the  appointment  by  him  of  the  said  G.  Cooke, 
Judith  Mellish  and  W.  Mellish,  his  brother,  as  his  executors,  and  that  they  had  taken 
out  probate  of  his  will  and  codicils  ;  and  the  bill  prayed  that  the  will  of  Sir  Clifton 
Wintringham  might  be  established  and  the  trusts  thereof  performed  and  carried  into 
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execution,  and,  amongst  other  things,  that  an  account  might  be  taken  of  the  personal 
estate  and  effects  of  the  testator  not  specifically  bequeathed,  and  also  of  the  tes-[568]- 
tator's  debts,  funeral  expenses  and  legacies,  and  that  such  personal  estate  and  effects 
might  be  applied  in  discharge  of  such  debts,  funeral  expenses  and  legacies  in  a  due 
course  of  administration,  and  that  the  said  Dame  Ann  Wintringham  and  G.  Cooke, 
Judith  Mellish  and  W.  Mellish  might  also  be  decreed  to  assign  the  said  several  sums 
of  money  so  secured  by  such  mortgages  and  bonds  to  new  trustees,  or  to  the  Accountant 
General  in  trust  and  for  the  uses  and  purposes  last  mentioned. 

The  said  Dame  Ann  Wintringham  by  her  answer  admitted  (inter  alia)  that  the 
personal  estate  was  more  than  sufficient  to  pay  all  the  said  testator's  debts,  funeral 
expenses  and  legacies  ;  that  she  had,  out  of  the  personal  estate  of  the  testator  receiyed 
by  her,  retained,  paid  and  discharged  all  the  testator's  legacies  except  those  which 
were  not  payable  until  twelve  months  after  her  decease,  and  all  the  testator's  funeral 
expenses  and  debts,  so  far  as  the  same  had  come  to  her  knowledge,  except  the  said 
bond  debt  of  16,0001 ,  and  also  a  certain  debt  of  4001.  due  to  Ann  Cosson,  and  a  certain 
other  debt  therein  mentioned ;  and  she  submitted  that  the  will  of  the  said  testator 
might  be  established  and  the  trusts  thereof  carried  into  execution,  and  that  she  was 
willing  to  account  for  the  said  testator's  personal  estate ;  and  she  was  desirous  that 
new  trustees  should  be  appointed  of  the  trust  monies,  property  and  effects  mentioned 
in  the  said  will. 

The  defendants  G.  Cooke,  Judith  Mellish  and  W.  Mellish  admitted  that  they  were 
willing  to  assign  all  their  right  and  interest  in  the  several  sums  of  money  secured  by 
the  mortgages  and  bonds  in  the  said  bill  mentioned,  as  the  Court  should  direct. 

By  the  decree  made  on  the  hearing  of  the  said  cause,  and  upon  hearing  the  settle- 
ment and  the  will  read :  It  was  ordered  that  the  will  should  be  established  and  the 
trusts  [569]  thereof  performed  and  carried  into  execution.  And  it  was  referred  to 
Mr.  Simeon,  one  of  the  masters  of  the  said  Court,  to  take  an  account  of  the  estate 
of  the  said  testator,  not  specifically  bequeathed,  come  to  the  hands  of  the  defendant 
Dame  Ann  Wintringham,  &c.  And  it  was  ordered  that  the  said  testator's  personal 
estate,  not  specifically  bequeathed,  should  be  applied  in  payment  of  his  debts  and 
funeral  expenses,  in  a  course  of  administration,  and  then  in  payment  of  his  legacies. 
And  that  the  master  should  approve  of  four  new  trustees  to  execute  the  trusts  of 
the  will  of  the  testator,  in  the  room  of  the  said  Charles  Mellish,  B.  Loscombe  and 
T.  Stapleton,  deceased.  And  that  the  said  Dame  Ann  Wintringham,  and  all  other 
proper  parties  as  the  master  should  direct,  should  join  in  executing  an  assignment  to 
such  new  trustees,  and  upon  the  like  trusts,  and  for  the  like  uses  and  purposes  as  were 
mentioned  in  the  will  of  the  testator  concerning  the  same. 

On  the  19th  of  July,  1806,  in  pursuance  of  the  said  decree,  and  of  an  order  dated 
the  8th  of  March,  1806,  and  on  the  application  of  Clifton  Wheat  and  Josepha  his  wife, 
Master  Simeon  made  his  separate  report,  which  was  confirmed  by  an  order  dated  the 
3rd  of  November,  1806,  whereby  he  found  a  debt  of  4001.  with  201.  for  interest,  to 
be  due  to  persons  therein  named  ;  and  whereby  after  stating,  as  the  fact  is,  that  a 
state  of  facts  and  charge  duly  verified  had  been  laid  before  him  on  behalf  of  the  said 
defendants  G.  Cooke,  Judith  Mellish  and  W.  Mellish,  executors  of  Charles  Mellish, 
setting  forth  the  settlement  of  the  28th  of  March,  1787,  as  to  the  16,0001.,  and  the  will 
of  Sir  Clifton  Wintringham  as  to  the  bequest  of  residue  and  the  death  of  the  said 
Dame  Ann  Wintringham  on  the  19th  of  July,  1805,  and  that  although  the  bond  had 
not  been  produced  before  him,  yet,  being  recited  in  the  settlement  which  was  duly 
executed  by  Sir  Clifton  Wintringham,  and  being  also  re-[570]  ferred  to  in  his  will, 
the  Master  was  of  opinion  that  the  said  sum  of  16,0001.  was  to  be  considered  as  a 
specialty  debt,  and  which  he  found  to  be  due  from  the  estate  of  the  said  Sir  Clifton 
Wintringham  to  the  said  G.  Cooke,  Judith  Mellish  and  W.  Mellish,  upon  the  trusts 
of  the  said  settlement,  and  that  there  was  due  for  interest  thereon,  to  the  19th  day 
of  July  then  instant,  the  sum  of  4001.,  and  that,  save  as  aforesaid,  there  was  no 
further  or  other  debt  due  from  the  testator's  estate. 

Between  the  6th  of  May,  1797,  the  time  of  filing  the  said  bill,  and  the  19th  of 
July,  1805,  the  date  of  the  death  of  the  said  Dame  Ann  Wintringham,  she  paid  and 
transferred  into  the  name  of  the  Accountant  General,  in  trust  in  the  said  cause  by 
order  of  the  Court  divers  sums  of  money  and  stocks  and  funds,  which  came  to  her  hands, 
or  were  vested  in  her,  as  executrix  of  the  testator,  and  the  Accountant  General,  by 
orders  made  by  the  said  Court,  was  directed  to  declare  the  trusts  thereof  subject  to 
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the  further  order  of  the  said  Court.  In  pursuance  of  an  order  of  the  Court,  and 
by  an  indenture  dated  the  13th  of  August,  1806,  made  between  C.  W.  Loscombe 
as  administrator  de  bonis  non  of  Sir  Clifton  Wintringham  of  the  first  part, 
E.  Loscombe,  C.  J.  Harford,  J.  Noble,  and  C.  Y.  Anderson  of  the  second  part,  the 
last  mentioned  persons  were  appointed  new  trustees. 

By  an  order  of  the  Court  of  Chancery  dated  the  4th  of  July,  1807,  upon  hearing 
the  settlement,  the  will  of  Sir  Clifton  Wintringham,  the  report  of  the  19th  of  July, 
1 806,  an  affidavit  of  notice  of  motion  to  the  said  parties,  and  the  Accountant  General's 
certificate ;  and  it  being  stated,  as  the  fact  is,  that  the  said  Mr.  Simeon,  by  his  said 
report  dated  the  19th  of  July,  1806,  was  of  opinion  that  the  said  sum  of  16,0001. 
was  to  be  considered  as  a  specialty  debt,  which  he  found  to  be  due  from  the  estate 
of  the  testator  to  G.  Cooke,  [571]  Judith  Mellish  and  W.  Mellish,  upon  the  trusts 
of  the  said  settlement,  and  that  this  and  the  said  debt  of  4001.  in  the  said  report 
mentioned  (which  had  been  then  since  discharged),  were  the  only  debts  due  from  the 
estate,  and  that  the  plaintiffs  were  advised  that  so  much  31.  per  cent.  Bank  annuities 
ought  to  be  set  apart  and  appropriated  to  the  account  of  Clifton  Wheat  as  would  be 
equal  in  value  to  16,0001.  sterling ;  and  therefore  it  M'as  prayed  that  it  might  be  referred 
to  the  Master  to  inquire  and  certify  what  sum  in  the  Bank  31.  per  cent,  annuities 
was  then  of  the  value  of  16,0001.  sterling,  and  that  so  much  31.  per  cent.  Bank 
annuities  standing  in  the,  name  of  the  said  Accountant  General  in  trust  iA  the  said 
cause  as  would  make  up  the  sum  in  like  annuities  which  the  said  Master  should 
so  find  to  be  of  the  value  of  16,0001.  might  be  carried  over  to  an  account  to  be 
entitled  "The  account  of  Clifton  Wheat,"  and  that  the  interest  thereof  might  be  paid 
to  the  said  Clifton  Wheat  during  his  life  or  until  the  further  order  of  the  said  Court : 
it  was  ordered  that  it  should  be  referred  to  Master  Simeon  to  inquire  and  certify 
what  sum  in  Bank  31.  per  cent,  annuities  was  then  of  the  value  of  16,0001.  sterling, 
and  that  so  much  Bank  31.  per  cent,  annuities  as  the  said  Master  should  find  to  be 
of  the  value  of  16,0001.  should  be  carried  over  in  trust  in  the  said  cause  Loscombe  v. 
Wintringham,  "the  account  of  Clifton  Wheat,"  and  the  Accountant  General  was  to 
declare  the  trusts  thereof  accordingly,  subject  to  the  further  order  of  that  Court : 
and  it  was  ordered  that  the  interest  to  accrue  on  the  said  Bank  annuities,  when  so 
carried  over,  should  be  paid  to  the  said  Clifton  Wheat  during  his  life,  or  until  the  further 
order  of  that  Court. 

Accordingly,  on  the  31st  of  July  1807,  the  Master  reported  that  25,7021.  16s.  3d., 
Bank  31.,  per  cent,  annuities,  was,  on  the  4th  of  July,  1807,  of  the  value  of  16,0001. 
[572]  sterling.  And  on  the  3rd  of  November,  1807,  in  pursuance  of  the  said  order, 
a  sum  of  25,7021.  16s.  3d.,  Bank  31.  per  cent,  annuities,  was  carried  over  by  the 
Accountant  General  in  trust  in  the  said  cause  to  the  said  account  of  Clifton  Wheat. 

The  defendants  allege,  and  the  fact  is,  that  a  certificate,  under  the  hand  of 
William  Campbell,  Esquire,  the  Comptroller  of  legacy  duties,  was  given  by  the  said 
William  Campbell  on  the  26th  day  of  August,  1825,  and  endorsed  upon  the  last 
mentioned  order,  and  was  in  the  words  and  figures  following  that  is  to  say  :  "  I 
hereby  certify  that  the  residue  of  the  testator's  personal  estate,  consisting  of  the 
several  stocks  and  funds  herein  mentioned,  having  been  appropriated  prior  to  the 
10th  October,  1806,  and  the  testator  having  died  before  the  passing  of  the  36th  Geo. 
3rd,  c.  52,  no  legacy  duty  is  chargeable  thereon. — W.  Campbell.  Legacy  Duty  Office, 
26  August,  1825." 

Clifton  Wheat  having  died  on  the  17th  of  July,  1807,  the  dividends  of  the 
25,7021.  16s.  3d.,  Bank  31.  per  cent,  annuities,  were  paid  to  Josepha  Wheat, 
who  afterwards  became  the  wife  of  Sir  F.  G.  Cooper,  by  the  Accountant  General, 
under  orders  of  the  said  Court,  made  in  the  said  cause,  down  to  the  time  of  her  death 
on  the  28th  of  November,  1848. 

After  the  death  of  the  said  Josepha  Cooper,  that  is  to  say  on  the  26th  of 
February,  1849,  C.  W.  Loscombe  preferred  his  petition  to  the  Court  in  the  said  cause, 
and  thereby  after  stating  the  will  and  settlement,  and  the  several  reports  and  orders 
hereinbefore  mentioned,  and  the  death  of  the  said  Josepha  Cooper,  and  that,  under 
the  circumstances  in  the  petition  mentioned,  and  according  to  the  trusts  contained  in 
the  said  settlement  of  the  27th  of  March,  1787,  the  said  sum  of  25,7021.  16s.  3d.,  Bank 
31.  per  cent,  annuities,  so  standing  in  the  name  of  the  Accountant  General,  [573] 
did,  on  the  28th  day  of  November  then  last  past,  become  subject  to  the  disposal  so 
made  as  aforesaid  by  the  said  Sir  Clifton  Wintringham  by  the  provisions  of  his  said 
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will,  and  that,  by  virtue  of  such  provisions,  the  said  Clifton  Wintringham  Lotcombe 
had  become  absolutely  entitled  to  14-16ths  of  such  stock,  the  said  petitioner  prayed 
(amongst  other  things)  that  the  sum  of  22,4891.  19s.  2d.,  Bank  31.  per  cent,  annuities, 
being  fourteen  16th  parts  of  the  said  sum  of  25,7021.  16s.  3d.  like  annuities,  so  standing 
in  the  name  of  the  Accountant-General  of  the  Court  in  the  said  cause  Loscombe  v. 
JFintringham,  "the  account  of  Clifton  Wheat,"  and  the  sum  of  3271.  10s.  2d.,  cash, 
part  of  the  sum  of  3741.  5s.  lid.,  cash  in  the  Bank,  placed  to  the  credit  of  the  said 
cause,  "  the  like  account "  (and  which  last  mentioned  sura  was  the  dividend  on  the 
said  stock  paid  on  the  5th  day  of  January  then  last),  together  with  the  dividends 
which  might  thereafter  accrue  due  on  the  said  sum  of  22,4891.  19s.  2d.  Bank  annuities, 
previously  to  the  transfer  thereof,  might  be  transferred  and  paid  to  the  said  C.  W. 
Loscombe  for  his  own  benefit.  And  by  an  order  made  on  the  petition,  dated  the  30th 
of  March,  1849,  after  reciting  the  same,  it  was  amongst  other  things  declared  by  the 
Court  that  the  petitioner  Clifton  Wintringham  Loscombe  was  entitled  to  the  sum  of 
14,0001.,  with  interest  at  41.  per  cent,  from  the  28th  of  November,  1848,  by  virtue  of 
the  bequest  of  the  said  sum  of  14,0001.  contained  in  the  will  of  the  said  Sir  Clifton 
Wintringham,  and  it  was  ordered  that  so  much  of  the  sum  of  25,7021.  16s.  3d.  standing 
in  the  name  of  the  Accountant  General  in  trust  in  the  cause  Loscombe  v.  Wintringham, 
'•'  the  account  of  Clifton  AVheat,"  as  would  be  sufficient  to  raise  what  the  Master  should 
certify  to  be  due  to  the  said  petitioner  on  account  of  principal  and  interest  on  his 
legacy,  should  be  sold  in  the  usual  way,  and  the  money  placed  to  the  credit  of  the  said 
cause  [574]  Loscombe  v.  Wintringham,  and  paid  to  the  petitioner  C.  W.  Loscombe. 

The  said  sum  of  14,0001.,  and  the  interest  due  thereon,  were  raised  in  pursuance  of 
the  said  order  by  sale  of  part  of  the  said  Bank  annuities,  and  the  monies  arising  from 
such  sale  were  duly  paid  to  the  said  Clifton  Wintringham  Loscombe  by  the  said 
Accountant  General  without  notice  to,  and  without  the  interference  or  intervention  of, 
the  personal  representatives  of  the  said  Sir  Clifton  Wintringham,  or  the  trustees  acting 
under  his  will,  or  either  of  them,  nor  did  such  personal  representatives  or  trustees,  or 
either  of  them,  ever  interfere  or  intermeddle  in  any  way  with  the  said  sum  of 
25,7021.  16s.  .3d.,  Bank  31.  percent,  annuities,  after  the  same  had  been  carried  over  by 
the  Accountant  General  in  trust  in  the  said  cause  to  the  account  of  Clifton  Wheat  as 
hereinbefore  mentioned. 

C.  W.  Loscombe,  by  his  last  will,  appointed  the  defendants  the  executors  of  his 
will,  and  died  on  the  17th  of  December,  1853.  The  defendants  took  upon  themselves 
the  execution  thereof. 

The  said  Clifton  Wintringham  Loscombe  was  a  descendant  of  a  sister  of  the  mother 
of  the  said  Sir  Clifton  Wintringham,  and  the  Attorney  General  insists  that,  under  the 
circumstances  hereinbefore  stated,  duty  at  the  rate  of  41.  per  cent,  was  payable  upon 
the  amount  of  the  said  legacy. 

The  information  prayed  (inter  alia) — That  it  might  be  declared  that  duty  at  the 
rate  of  41.  per  cent.,  or  at  some  other  rate,  was  payable  on  the  amount  of  the  aforesaid 
legacy  or  sum  of  14,0001.  so  paid  to  and  received  by  the  said  Clifton  Wintringham 
Loscombe  as  herein  stated. 

The  defendants,  by  their  answer,  admitted  the  facts  as  stated  in  the  information  ; 
but  submitted  that  the  legacy  was  paid,  delivered,  retained,  satisfied  and  discharged 
before  the  31st  of  August,  1815. 

[575]  The  Solicitor  General  and  A.  Hanson,  for  the  Crown.  The  55  Geo.  3,  c.  184, 
Schedule,  part  3,  tit.  Legacies,  imposes  a  duty  on  legacies  where  the  testator  died 
before  or  upon  the  5th  day  of  April,  1805,  "For  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description,  of  the  amount  or  value  of  201.,  or  upwards,  given  by  any 
will  or  testamentary  instrument  of  any  person  who  died  before  or  upon  the  5th  day 
of  April,  1805,  out  of  his  or  her  personal  or  moveable  estate,  and  which  shall  be 
paid,  delivered,  retained,  satisfied  or  discharged  after  the  31st  day  of  August,  1805." 
In  the  present  case,  C.  W.  Loscombe  had  no  right  to  receive,  and  did  not,  in  fact, 
receive  his  legacy  till  the  death  of  Josepha  Wheat  in  1848.  Until  that  time  it  was 
not  "  paid,  satisfied  or  discharged  "  within  the  meaning  ot  the  statute.  The  order  of 
the  4th  of  July,  1807,  was  made  in  the  lifetime  of  Clifton  Wheat;  and  though  he 
died  within  fourteen  days  afterwards,  the  16,0001.  was  invested  in  obedience  to  and  for 
the  purposes  of  that  order,  viz.,  to  satisfy  the  life  interests  under  the  marriage  settle- 
ment. On  the  death  of  Josepha  Wheat,  C.  W.  Loscombe  became  entitled  to  his  legacy, 
and  claimed  to  hav?  14-16ths  of  the  25,7021.  3  per  cents,  transferred  to  him.     The 
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Masteu  of  the  Eolls  held,  that  there  had  been  no  appropriation  of  the  fund  to  the 
legatees,  and  that  G.  W.  Loscombe  was  only  entitled  to  14,0001.,  and  not  to  any 
benefit  from  the  investment  (see  Loscombe  v.  in  Wtringham,  12  Beav.  46).  In  the 
absence  of  authority  to  the  contrary,  that  decision  shews  that  the  legacy  was  not  paid, 
satisfied  or  discharged,  within  the  meaning  of  the  language  of  the  schedule,  before 
1848.  In  Hill  v.  Atkinson  2  Mer.  45)  30001.  was  given  by  will  to  trustees,  in  trust  to 
invest  the  same,  and  pay  the  interest  to  A.  for  life,  and  after  her  death  to  transfer  the 
principal  to  B.  Under  a  decree  of  the  Court  of  Chancery,  declaring  that  A.  was  [576] 
entitled  for  life  to  the  interest  of  the  legacy,  and  B.  to  the  principal,  it  was  ordered 
that  the  30001.  should  be  invested  in  Bank  annuities,  in  the  name  of  the  Accountant 
General,  in  trust  in  the  cause,  the  interest  to  be  paid  to  A.  for  life,  and  at  her  decease 
B.  to  be  at  liberty  to  apply  for  a  transfer,  B.  being  then  an  infant.  The  Court  held, 
that  this  was  a  sufficient  appropriation  of  the  legacy  to  B.  within  the  words  of  the 
48  Geo.  3,  c.  149,  that  it  was  then  "paid,  retained,  satisfied  or  discharged,"  and  there- 
fore upon  a  question  arising  at  the  time  when  the  principal  became  payable,  no  legacy 
duty  was  chargeable  in  respect  of  it.  But  there  the  money  was  invested  specifically 
in  satisfaction  of  the  legacy.  [Bramwell,  B.  Here  the  stock  turns  out  to  be  worth 
more  than  16,0001.  Had  there  been  a  deficiency,  would  the  executors  of  Sir  Clifton 
Wintringham  have  been  liable  to  make  it  good  ?]  Probably  they  would.  There  is  a 
contingent  bequest  of  14,0001.  to  the  defendant.  In  Coovibe  v.  Trist  (1  Myl.  &  C.  69) 
the  suit  was  instituted  for  the  purpose  of  having  the  legacy  secured,  and  under  a  decree 
made  in  that  suit  the  executors  paid  the  amount  into  Court,  Lord  Lyndhurst  says  : 
— "  The  sole  question  is,  whether  the  legacy  was  in  this  instance  paid  before  or  after 
the  particular  day.  Now  it  is  admitted  that  the  executors  here  paid  the  entire  fund 
into  Court  before  that  day,  under  the  authority  of  an  order,  and  that  the  money  was 
afterwards  transferred  into  the  name  of  the  Accountant  General,  and  invested  on 
account  and  for  the  benefit  of  the  tenant  for  life ;  and  upon  the  authority  of  Hill  v. 
Atkinson  (2  Mer.  45),  I  consider  that  proceeding  to  have  been  a  payment  to  such 
parties,  whoever  they  might  be,  as  should  become  eventually  entitled  to  the 
legacy."  But  there  the  paj'ment  into  Court  was  specifically  with  reference  to 
[577]  the  bequest;  and  the  language  of  Lord  Lyndhurst  must  be  considered  as 
applying  to  the  facts  then  before  him.  In  The  Attwney  General  v.  Manners  (1  Price, 
411),  where,  without  the  authority  of  the  Court,  a  sum  of  money  was  invested  for  the 
purpose  of  a  legacy,  and  it  remained  uncertain  until  after  the  death  of  the  legatee  for 
life  who  would  be  entitled  to  the  money,  it  was  held  that  the  legacy  was  not  "paid, 
satisfied,  or  discharged"  by  the  investment.  [Pollock,  C.  B.  If  the  legatee  had  filed 
a  bill  praying  that  the  money  should  be  invested,  and  if,  in  pursuance  of  an  order  of 
the  Court,  the  executors  had  paid  the  money  into  Court,  it  would  seem  that  the  estate 
would  have  been  acquitted,  and  the  doctrine  enunciated  by  Lord  Eldon  in  Hill  v. 
Atkinson  (2  Mer.  45),  and  Lord  Lyndhurst  in  Coombe  v.  I'rist  (1  Myl.  &  C.  69),  would 
have  applied.]  The  Attoi'ney  General  v.  Wood  (2  Y.  &  J.  290)  shews  that  the  legacy, 
as  such,  must  be  "paid,  retained,  satisfied  or  discharged."  Nothing  was  done  with 
respect  to  the  legacy  to  C.  W.  Loscombe  until  after  the  death  of  Josepha  Wheat.  At 
the  date  of  the  order  of  the  4th  of  July,  1807,  Clifton  and  Josepha  Wheat  might  have 
had  children.  It  was  a  mere  contingency  whether  the  legacy  to  C.  W.  Loscombe 
would  ever  take  eff'ect.  The  order  applied  to  the  interests  created  by  the  marriage 
settlement.  [Pollock,  C.  B.  C.  W.  Loscombe  was  a  party  to  the  suit :  he  had  a 
possible  interest  which  became  vested  long  before  the  time  named  in  the  Act.]  The 
money  was  carried  to  the  account  of  "Clifton  Wheat."  [Martin,  B.  That  is  in 
favour  of  the  defendants.  It  was  done  to  earmark  the  fund.]  In  Hill  v.  Atkinson 
(2  Mer.  45)  and  Coombe  v.  Trist  (1  Myl.  &  C.  69)  the  orders  provided  for  the  full 
execution  of  the  trusts.  This  order  contains  no  such  expressions,  and  has  no  such 
operation.  [Pollock,  C.  B.  The  Accountant  General  is  to  declare  the  trusts  of  the 
[578]  sum  invested.]  If  the  argument  for  the  defendants  is  well  founded,  C.  W. 
Loscombe  would  be  entitled  to  the  accretions  of  the  sum  invested,  which  is  contrary 
to  the  judgment  of  the  Master  of  the  E,olls.(a)  [Bramwell,  B.  Lord  Langdale  says 
(page  48),  the  claim  was  "  not  made  in  consequence  of  this  sum  being  severed  by  the 
act  of  this  Court,  and  appropriated  to  the  payment  of  these  legacies,  which  would 
have  been  of  the  utmost  importance  ;  but  the  claim  is  founded  on  the  construction  of 

(a)  See  Loscombe  v.  Wintringlmm,  12  Beav.  46. 
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the  testator's  will."]  He  decides  that  the  money  was  not  so  set  apart  as  to  give  the 
increase  to  the  present  plaintiff.  [Pollock,  C.  B.  The  14,0001.  was  paid  out  of  Court 
without  the  intervention  of  the  personal  representative  of  Sir  Clifton  Wintringham.] 
But  there  never  was  any  appropriation  of  this  fund  to  satisfy  the  legacy.  The  suit  of 
Loscombe  v.  Wintringham  appears  to  have  been  an  ordinary  administration  suit.  In 
pursuance  of  the  decree  the  Master  made  his  report,  and  found  that  the  sum  of  16,0001. 
due  on  the  bond  was  a  specialty  debt,  but  he  made  no  specific  mention  of  the  legacy 
to  C.  W.  Loscombe.  The  question,  whether  the  appropriation  of  the  money  was  to 
answer  the  debt  or  legacy,  turns  on  the  order  of  the  4th  of  July,  1807.  According  to 
the  practice  of  the  Court  of  Chancery,  it  cannot  be  considered  as  appropriated  to  any- 
thing but  the  debt.  When  money  is  carried  over  to  answer  a  legacy,  it  is  invariably 
earmarked  as  such,  and  in  a  note  to  the  case  In  re  Jervoise  (12  Beav.  209,  212)  several 
instances  are  given  of  different  modes  of  doing  this.((^)  Here  the  [579]  money  was 
carried  to  the  account  of  Clifton  Wheat,  the  first  tenant  for  life  under  the  settlement. 
The  16,0001.  was  payable,  as  a  debt  of  the  testator,  to  the  trustees  of  the  settlement 
and  since  the  Court  of  Chancery  acted  as  a  trustee  for  them,  the  transfer  of  the  money 
is  simply  equivalent  to  a  payment  to  the  trustees  under  the  settlement.  Suppose  the 
estate  of  Sir  Clifton  Wintringham  had  been  insolvent,  the  16,0001.  would  have  been 
payable  as  a  specialty  debt ;  but  when  C.  W.  Loscombe  became  entitled,  after  the 
death  of  Clifton  and  Josepha  Wheat  and  the  failure  of  their  issue,  the  money  invested 
would  have  been  applicable  to  the  payment  of  his  simple  contract  debts.  There  is  no 
appropriation  which  would  in  any  way  interfere  with  that  destination  of  it.  Where 
money  paid  into  Court  is  appropriated,  the  person  to  whom  it  is  appropriated  is 
entitled  to  all  the  benefits  resulting  from  the  appropriation  :  Burgess  v.  Robinson 
(.3  Mer.  9).  In  the  case  of  Loscombe  v.  tVintringham,  it  was  decided  that  C.  W.  Loscombe 
was  not  entitled  to  the  benefit  of  the  accretions,  and  it  was  not  even  suggested  that 
there  had  been  an  appropriation  of  the  fund  to  him.  In  administration  suits  if  the 
executor  admits  assets,  the  Court,  as  mere  matter  of  form,  orders  them  to  be  paid  into 
Court,  but  never  appropriates  them  to  the  legatees  until  the  debts  are  paid.  Here 
there  was  merely  an  appropriation  to  answer  the  debt,  and  nothing  more.  All  the 
cases  assume  that  there  must  either  be  a  payment  into  Court  for  the  specific  purpose 
of  satisfying  the  legacy,  or  an  appropriation  of  funds  already  in  Court  for  that  purpose. 
The  mere  discharge  of  the  executor  is  not  sufficient  [580]  without  an  appropriation  of 
the  legacy.  When  the  executor  has  once  paid  the  money  into  Court,  he  is  discharged  • 
but  that  is  because  the  Court  takes  upon  itself  the  administration,  which  it  carries  out 
without  any  further  interference  by  the  executor.  [Pollock,  C.  B.  In  183.5  Lord 
Lyndhurst  decided  that  payment  into  Court  is  payment  in  discharge  of  the  debt.l 
It  is  submitted  that  it  is  not  necessarily  payment  to  the  legatee.  At  the  date  of  the 
order  of  the  4th  of  July,  1807,  Clifton  and  Josepha  Wheat  were  alive,  and  it  was 
impossible  to  say  whether  they  would  have  issue.  At  that  time  there  was  but  a  bare 
possibility  that  the  interest  in  the  16,0001.  would  ever  fall  into  the  testator's  estate 
so  that  the  bequest  might  operate  upon  it ;  and  it  was  wholly  uncertain  who  would  be 
the  party  entitled  under  the  bequest.  If  a  legacy  is  given  to  A.  B.  for  life,  and  after- 
wards to  C.  D.,  and  a  sum  of  money  is  set  apart  to  answer  the  legacy,  no  doubt  it 
enures  for  the  benefit  of  both.  [Pollock,  C.  B.  This  sum  of  st^ck  was  set  apart  for 
the  purposes  of  all  the  trusts  declared  concerning  it.]  If  that  were  so,  the  legatees 
would  have  been  entitled  to  the  accretions  of  the  fund.  (They  also  submitted  that 
in  any  case,  duty  was  payable  under  the  44  Geo.  3,  c.  98,  by  which  a  duty  is  imposed 
on  legacies  paid  on  or  after  the  11th  of  October,  1806,  and  before  the  11th  of  October 
1808  ;  but,  on  Sir  F.  Slade  objecting  that  no  notice  of  such  claim  had  been  given,  they 
did  not  press  the  point.) 


{d)  The  following  instances  were  referred  to  : — "  Mary  Atkinson's  legacy."  "The 
account  of  the  legacy  of  60001.  in  the  testator's  will  mentioned."  "  The  account  of 
the  legacy  given  to  John  Purkis  for  life."  "The  contingent  legacy  account  of 
F.  F.  Richards."  "  The  specific  legacy  account  of  the  infant  plaintiff,  W.  H.  Greenall." 
"The  legacy  account  of  the  defendant  Sarah  Dor  and  W.  Latty,  arising  from  the 
apportionment  of  W.  Latty's  legacy."  'Funds  set  apart  by  the  executor  to  answer 
the  two  legacies  of  11,0001.  and  10001.,  by  the  will  and  codicil  of  the  testator 
bequeathed  in  trust  for  his  natural  son  W.  S.  Chauncy,  his  wife  and  children." 
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Sir  F.  Slade,  C.  0.  Hoare,  and  J.  B.  Karslake,  who  appeared  for  the  defendants, 
were  not  called  upon  to  argue. 

Pollock,  C.  B.  We  are  all  satisfied  that  the  defendant  is  entitled  to  judgment. 
The  Solicitor  General  has  brought  [581]  before  us  all  the  authorities  on  both  sides. 
The  cases  of  Hill  v.  Atkinson  (2  Mer.  45)  and  Coombe  v.  Trist  (1  Myl.  &  C.  69) 
establish  that  payment  into  Court  is  payment  so  far  as  to  exonerate  the  executor. 
The  suit  of  Loscomhe  v.  Wintringham  was  instituted  for  the  purpose  of  establishing  the 
will,  and  carrying  out  the  trusts  of  it.  The  whole  will,  and  all  the  trusts  of  it,  were 
before  the  Court.  One  of  the  trusts  deals  with  the  bond,  which  was  the  subject  of 
the  marriage  settlement,  after  the  interest  of  the  parties  entitled  under  that  settlement 
should  have  ceased.  In  order  to  establish  those  trusts,  the  Master  was  called  upon  to 
inquire  what  amount  of  31.  per  cent,  annuities  would  satisfy  16,0001.  which  was  all 
that  could  be  claimed  from  the  estate.  The  Master  having  reported  what  was  the 
amount,  it  was  provided  by  the  representative  of  Sir  Clifton  Wintiingham,  and  there 
was  an  end  of  all  claim  upon  the  executors  under  either  the  marriage  settlement  or 
the  provisions  of  the  will.  The  amount  was  paid  into  Court,  and  Lady  Wintringham 
was  discharged.  That  satisfies  the  language  of  the  55  Geo.  3,  c.  184.  It  has  been 
strongly  pressed  upon  us  that  the  marriage  settlement  makes  a  difference,  but  I  think 
that  it  does  not.  It  was  a  sort  of  intermediate  charge;  but  the  will  deals  with 
the  bond  and  disposes  of  it  upon  the  contingency  mentioned.  It  happened  that  the 
contingency  terminated  in  July,  1807,  a  few  days  after  the  report  of  the  Master.  In 
the  report  of  Loscombe  v.  Wintriv gham,  in  12  Beavan,  p.  46,  the  Master  of  the  Rolls 
says  that  the  contingency  did  not  terminate  until  1848.  What  influence  that  notion 
had  upon  his  judgment  I  do  not  know.  With  that  view  of  the  facts,  it  may  be  that 
he  would  have  decided  this  case  in  a  manner  different  from  that  in  which  we  are  now 
deciding  it.  I  think  that  the  money  invested  was  [582]  provided  not  only  to  satisfy 
the  trusts  of  the  settlement,  but  also  trusts  ultra  the  settlement,  viz.  those  under  the 
will.  These  trusts  were  afterwards  dealt  with  and  provided  for,  and  the  money  paid 
out  of  Court,  without  consulting  the  personal  representative  of  Sir  Clifton  .Wintringham 
or  the  trustees  acting  under  his  will.  In  fact,  at  that  moment  the  estate  of  the  testator 
was  entirely  discharged.  We  are  not  called  upon  to  account  for  the  manner  in  which 
the  Master  of  the  Rolls  dealt  with  the  claim  of  C.  W.  Loscombe ;  but  there  is  an 
expression  which  leads  me  to  think  that  if  the  petitioners  had  rested  their  claim  on 
a  different  ground,  the  result  might  have  been  different.  If  the  Accountant  General 
had  declared  the  trusts  of  the  fund,  he  would  have  stated  that  the  trusts  were  to 
answer  the  trusts  of  the  marriage  settlement  and  of  the  will.  That  which  ought  to 
have  been  done,  or  rather  which  has  been  agreed  to  be  done,  is  in  equity  considered 
as  done  ;  and,  looking  at  what  took  place  subsequently,  it  appears  clear  that  the 
Court  of  Chancery  has  dealt  with  the  fund  as  if  it  was  provided  to  answer,  first  the 
trusts  of  the  marriage  settlement,  and  afterwards  those  of  the  will. 

Under  these  circumstances  it  appears  to  me  that  on  the  authority  of  Coombe  v. 
Trist  (1  Myl.  &  C.  69)  we  must  say  that  this  was  a  payment  to  exonerate  the  estate, 
whereby  the  estate  was  discharged,  and  that  under  the  55  Geo.  3,  c.  184,  legacy 
duty  cannot  be  claimed,  because,  though  the  legacy  has  only  recently  come  into 
possession,  it  was  paid  and  the  estate  discharged  when  the  fund  was  provided  and 
brought  into  Court. 

Martin,  B.  I  am  of  the  same  opinion.  The  principle  upon  which  Hill  v. 
Atkinson  (2  Mer.  45)  and  Coombe  v.  Trist  (1  Myl.  &  C.  69)  were  [583]  decided  applies 
to  the  present  case.  Looking  at  the  construction  put  on  the  words  "  paid,  satisfied  or 
discharged"  in  these  cases,  it  cannot  be  said  that  this  legacy  was  not  paid,  satisfied 
or  discharged  prior  to  1815.  I  should  have  regretted  it,  had  I  been  compelled  to 
pronounce  a  contrary  opinion.  A  certificate  was  given  thirty-five  years  ago,  that 
legacy  duty  was  not  payable,  and  though  that  certificate  is  not  an  estoppel  it  would 
have  been  a  great  hardship  to  compel  the  representatives  of  C.  W.  Loscombe  to  pay 
the  duty  at  the  present  time. 

Before  the  marriage  of  Clifton  and  Josepha  Wheat,  Sir  Clifton  Wintringham 
voluntarily  executed  a  bond  for  16,0001.,  and  by  the  marriage  settlement  the  ultimate 
trust  of  it  was  declared  in  his  own  favour.  By  his  will  he  provided  that  in  case  this 
sum  of  money  should  revert  into  the  residuum  of  his  estate,  it  should  belong  to  such 
of  his  trustees  as  were  then  existing  upon  trust,  that  they  should  out  of  the  proceeds 
pay  the  sum  of  14,0001.  to  C.  W.  Loscombe.     He  died.     In  1797  a  suit  was  instituted 
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by  C.  W.  Loscombe,  the  object  being  to  carry  out  the  trusts  of  the  will.  Lady 
Wintringham,  the  surviving  executrix  of  Sir  Clifton  Wintringham,  put  in  an  answer, 
and  expressed  her  willingness  to  account,  and  stated  that  all  debts  had  been  paid 
except  the  said  16,0001.  and  another  of  4001.  She  offered  to  pay  the  funds  into 
Court.  The  16,0001.  was  paid  into  Court  and  invested.  The  interest  was  to  be  paid 
to  Clifton  Wheat  for  life,  then  to  his  wife,  and  ultimately  the  principal  was  to  be 
disposed  of  according  to  the  trusts  of  Sir  C.  Wintringham's  will.  Clifton  Wheat 
died;  his  wife  survived  him,  and  on  her  death  in  1848,  as  a  matter  of  course  and 
without  calling  on  the  personal  representative  of  Sir  Clifton  Wintringham,  C.  W. 
Loscombe  received  the  money  to  which  he  was  entitled.  The  point  now  relied  [584] 
on  was  argued  unsuccessfully  in  Coombe  v.  Trist  (1  Myl.  &  C.  69).  In  The  Attorney 
General  v.  fVood  (2  Y.  &  J.  290)  and  The  Att(yrney  General  v.  Manners  (1  Price,  412) 
the  executors  provided  money  to  answer  the  legacy,  but  there  was  no  payment  by 
them.  It  was  argued  that  there  should  be  a  specific  appropriation  of  the  fund  to  the 
particular  object,  but  when  the  money  has  once  got  into  the  hands  of  the  Court  of 
Chancery  for  the  purpose  of  being  applied  to  the  trusts,  it  seems  to  be  enough. 
Though  the  present  case  is  not  exactly  the  same  in  its  facts,  it  is  governed  by  the 
principle  of  Hill  v.  Atkinson  (2  Mer.  45)  and  Coombe  v.  Trist  (1  Myl.  &  C.  69). 

Bramwell,  B.  The  question  is  whether  the  legacy  can  be  said  to  have  been 
"paid,  delivered,  retained,  satisfied  or  discharged,"  after  the  31st  of  August,  1815.  I 
am  of  opinion  that  the  learned  counsel  for  the  Crown  have  failed  to  establish  this. 
By  the  bond  the  obligor  bound  himself  to  pay  16,0001.  to  certain  trustees.  If  there 
had  been  no  proceedings  in  Chancery,  and  the  personal  representative  of  Sir 
C.  Wintringham  had  paid  the  trustees,  and  nothing  more  had  taken  place  till  the 
death  of  Josepha  Wheat,  when  C.  W.  Loscombe  received  the  money,  he  would  have 
been  liable  to  pay  legacy  duty.  But  if,  when  the  obligees  received  the  money,  they, 
with  the  assent  of  C.  W.  Loscombe  and  the  executrix,  had  executed  a  declaration  of 
trust  that  they  would  stand  possessed  of  the  sum  secured  contingently  on  the  happening 
of  the  events  on  which  C.  W.  Loscombe  would  become  entitled  to  the  amount  that 
would  have  been  a  satisfaction  of  the  legacy.  There  was  a  suit  and  the  money  was 
paid  into  the  Court  of  Chancery,  and  invested  in  Bank  annuities.  If  it  was  paid  [585] 
simply  in  discharge  of  the  debt  to  the  trustees,  Sir  W.  Chambers  and  W.  Mellish,  the 
executrix  might  have  interfered  and  paid  C.  W.  Loscombe,  in  which  case  the  legacy 
duty  now  claimed  would  have  attached.  But  I  interpret  what  took  place  to  have  been 
a  payment  into  Court  of  the  16,0001.  to  satisfy  the  contingent  legacy  to  C.  W. 
Loscombe  as  well  as  the  debt.  The  argument  for  the  Crown  admits  that  if  the  legacy 
was  discharged,  the  functions  of  the  executrix  with  regard  to  it  would  be  at  an  end. 
The  question  then  is  whether  the  payment  and  investment  were  of  that  character. 
Upon  that  there  are  some  conflicting  considerations.  The  good  sense  of  the  matter 
seems  to  be  to  hold  that  it  would  be  a  payment  in  satisfaction  of  the  contingent 
legacy.  The  executrix  would  be  entitled  to  some  protection.  The  Court  of  Chancery 
having  ordered  a  sum  to  be  set  aside  to  answer  the  legacy,  it  is  inconceivable  that 
they  should  receive  it  merely  as  trustees,  or  merely  apply  it  to  the  satisfaction  of  the 
debt.  Therefore  it  may  be  presumed  that  they  would  also  apply  it  in  satisfaction  of 
the  legacy.  That  view  is  supported  by  what  took  place  when  the  money  was  paid 
out.  It  was  paid  without  the  intervention  of  Sir  Clifton  Wintringham's  personal 
representative  or  the  trustees,  which  shews  the  view  that  the  Court  of  Chancery  took 
of  its  own  proceedings.  The  difficulty,  however,  arises  from  the  decision  of  the 
Master  of  the  Kolls  in  Loscombe  v.  Wintringham.  If  the  reasoning  there  urged  be 
right,  he  ought  to  have  treated  the  fund  as  the  property  of  C.  W.  Loscombe,  and 
given  him  fourteen  sixteenths  of  it.  I  cannot  understand  the  decision  of  the  Master 
of  the  Rolls.  He  allowed  the  money  to  be  paid  out  without  the  intervention  of  the 
personal  representative  or  trustees,  and  he  does  not  specifically  decide  the  present 
point.  I  think  that  the  duty  of  the  executors  was  at  an  end,  and  that  after  the 
investment  they  had  [586]  nothing  more  to  do  with  the  money :  that  the  payment 
and  investment  were  not  merely  to  satisfy  the  legal  claim  of  the  trustees,  but,  con- 
tingently, the  claim  of  C.  W.  Loscombe  to  the  legacy ;  and,  therefore,  that  our  judg- 
ment must  be  for  the  defendant. 

Judgment  for  the  defendant. 


Ex.  Div.  xm.— 42 
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Adkins  v.  Farrington.  April  21,  1860. — In  May,  1857,  V.,  the  plaintiff  and  defen- 
dant as  his  sureties,  gave  their  joint  and  several  promissory  note  to  H.  for  timber 
supplied  by  H.  to  V.  The  note  was  payable  on  the  1st  of  January,  1858.  In 
November,  1857,  V.  executed  an  assignment  for  the  benefit  of  his  creditors 
under  which  the  plaintiff  ultimately  received  a  dividend.  In  December,  1857, 
the  defendant  became  bankrupt,  and  obtained  his  certificate.  In  January,  1858, 
the  plaintiflf  paid  the  note,  and  afterwards  commenced  this  action  against  the 
defendant,  his  co-surety,  to  recover  contribution.  Held,  that,  inasmuch  as  the 
payment  by  the  plaintiff  was  within  six  months  from  the  time  of  the  filing  of  the 
petition  by  the  defendant,  the  plaintiff  had  a  right  not  merely  to  claim  but  to 
prove  against  the  estate  of  the  defendant,  in  respect  of  his  liability  to  contribution 
"as  a  liability  to  pay  money  on  a  contingency,"  within  the  178th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849;  and,  consequently,  that  the  bankruptcy 
and  certificate  of  the  defendant  were  an  answer  to  the  action. 

[S.  C.  29  L.  J.  Ex.  345 ;  2  L.  T.  287.] 

Debt  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  and  on  accounts 
stated. 

Pleas.     First :  Never  indebted. 

Secondly  :  That  the  defendant  beame  bankrupt,  and  that  the  said  causes  of  action 
were  claims  and  demands  proveable  against  his  estate,  and  that,  before  this  suit,  he 
had  obtained  his  certificate. 

Thirdly,  to  the  count  for  money  paid  :  That  the  plaintiff  and  the  defendant,  jointly 
with  John  Vigrass,  made  their  promissory  note  for  1361.  16s.  in  favour  of  J.  Haywood  : 
that  the  plaintiff  and  the  defendant  made  the  said  note  as  sureties  for  Vigrass :  that 
the  plaintiff  was  called  upon  and  did  pay  the  same  to  J.  Haywood,  and  sues  the  defen- 
dant to  recover  contribution  in  regard  thereof :  that  the  plaintiff,  by  deed,  after  the 
accruing  of  the  said  claim,  without  the  defendant's  consent,  released  John  Vigrass  from 
all  liability  in  respect  of  the  said  note  and  the  amount  so  paid  by  the  plaintiff. 

[587]  Upon  these  pleas  issues  were  joined.  Afterwards  the  following  special  case 
was  stated  by  order  of  a  Judge  : — 

The  plaintiff  and  defendant  on  the  25th  of  May,  1857,  as  sureties,  joined  John 
Vigrass  in  making  a  promissory  note  to  secure  the  value  of  certain  timber  sold  by 
James  Haywood  to  John  Vigrass.    The  promissory  note  was  to  the  following  effect : — 

"£136,  16.  "Walsall,  May  25th,  1857. 

"On  the  1st  January,  1858,  we  jointly  and  severally  promise  to  pay  to  Mr.  James 
Haywood,  or  order,  one  hundred  and  thirty-six  pounds  sixteen  shillings,  for  value 
received  in  timber.  "John  Vigrass. 

"Henry  Farrington. 
"  Payable  at  the  London  Joint  Stock  Bank.  "  James  Adkins." 

(The  case  then  set  out  an  indenture,  dated  the  30th  of  November,  1857,  made 
between  John  Vigrass  of  the  first  part,  one  F.  W.  Hoare  of  the  second  part,  and  the 
several  persons,  creditors  of  John  Vigrass,  whose  names  were  subscribed  thereto,  of 
the  third  part,  whereby  J.  Vigrass  assigned  all  his  effects  for  the  benefit  of  his 
creditors ;  and  the  creditors  who  executed  it,  one  of  whom  was  the  plaintiff,  covenanted 
not  to  sue  him.) 

In  December,  1857,  the  defendant  became  bankrupt,  and  before  the  commence- 
ment of  this  action  obtained  his  certificate  of  conformity.  The  promissory  note  was 
not  paid  by  John  Vigrass  when  it  became  due  ;  and  the  plaintiff,  as  surety,  was  after- 
wards compelled  to  pay  the  amount  thereof  to  James  Haywood.  The  plaintiff  paid 
1001.,  part  thereof,  on  the  11th  of  January,  1858,  and  the  balance  on  the  28th  of 
January,  1858.  Subsequently  to  the  28th  of  January,  1858,  the  plaintiff  executed 
the  indenture  of  assignment,  and  thereby  became  one  of  the  parties  thereto  of  the 
third  part,  and  the  amount  of  the  [588]  promissory  note  so  paid  by  him  was  put  down 
in  the  amount  of  debts  in  the  schedule.  The  deed  of  assignment  was  never  executed 
by  the  defendant.  The  plaintiff  subsequently  received  a  dividend  on  the  said  amount 
under  the  deed  of  assignment,  viz.  331.  3s.  8d.     It  is  admitted,  for  the  purpose  of  this 
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case,  that  the  estate  of  John  Vigrass  is  exhausted,  and  will  not  produce  any  further 
dividend. 

The  Court  is  to  be  at  liberty  to  draw  such  inferences  of  fact  as  a  jury  might  draw, 
and  to  amend  the  pleadings. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  from  the  defendant  in  this  action,  as  his  co-surety,  the  half  of  the  sum  which 
he  so  paid  to  James  Haywood,  after  deducting  the  dividend  which  he  received  from 
the  estate  of  John  Vigrass. 

If  the  Court  shall  be  of  that  opinion,  judgment  shall  be  entered  for  the  plaintiff 
for  531.  6s.  2d.  and  costs ;  if  not,  for  the  defendant,  with  costs. 

Mellish  (with  whom  was  H.  James)  argued  for  the  plaintiff.(a)     The  question  is, 
whether  in  a  case  where  a  promissory  note  is  made  by  a  principal  and  two  sureties, 
if  one  surety  becomes  bankrupt  before  the  promissory  note  is  due,  the  other  surety 
can  prove  against  his  estate  in  respect  of  the  possibility  that  the  principal  debtor  may 
fail  to  pay.     It  is  submitted  that  he  cannot,  and  therefore  that  the  bankruptcy  of, 
and  certificate  of  conformity  obtained  by  the  defendant,  are  no  answer  to  the  action. 
The  question  turns  upon  the  178th  section  of  the  Bankrupt  Law  Consolidation   Act, 
1849,  12  &  13  Vict.  c.  106.     JVallis  v.  Swinburne  (1  Exch.  203)  shews  that  under  the 
former  Act,  6  Geo.  4,  c.  16,  s.  52,  the  surety  could  not  have  proved.     The  177th 
section  [589]  of  the  12  &  13  Vict.  c.   106,  corresponds  with  the  52nd  section  of  the 
former  Act.     The  178th  section  provides  that,  if  a  trader  "shall  have  contracted, 
before  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  a  liability  to  pay  money 
upon  a  contingency  which  shall  not  have  happened,  and  the  demand  in  respect  thereof 
shall  not  have  been  ascertained  before  the  filing  of  such  petition,  in  every  such  case, 
if  such  liability  be  not  proveable  under  any  other  provision  of  this  Act,  the  person 
with  whom  such  liability  has  been  contracted  shall  be  admitted  to  claim  for  such  sum 
as  the  Court  shall  think  fit."     That  only  applies  to  cases  where,  at  the  time  of  the 
bankruptcy  there  is  a  contract  to  pay  money  on  a  contingency.     The  right  to  contri- 
bution amongst  co-sureties  does  not  arise  from  any  contract  between  them.     Probably 
the  principal  creditor  might  have  proved  against  the  estate  of  the  defendant,  and  two 
persons  cannot  prove  in  respect  of  the  same  debt  or  liability.     The  object  of  the 
machinery  of  the  Bankrupt  Act  is  to  enable  a  surety  to  avail  himself  of  the  proof  of 
the  party  who  has  proved ;  and  if  the  Legislature  had  contemplated  this  case  they 
would  probably  have  provided  that  the  surety  should  avail  himself  of  the  proof  of 
the  creditor.     The  contingency  must  be  single :  Warburg  v.  Tucker  (5  E.  &  B.  384. 
In  error,  E.  B.  &  E.  914).     Here,  however,  the  contingency  depends  on  a  multiplicity 
of  contingencies.     The  principal  may  pay :  if  he  does  not,  that  does  not  give  rise  to 
a  claim  of  contribution  amongst  the  sureties,  until  some  surety  who  may  have  been 
called  on  has  paid  more  than  his  share.     The  case  resembles  Bmid  v.  Robins  (5  C.  B. 
N.  S.  597),  where  goods  were  supplied  after  the  bankruptcy  of  the  defendant,  upon  a 
guarantee  given  by  the  defendant  before  his  bankruptcy.     As  in  that  case,  there  was 
no  promise  until  after  the  bankruptcy.     [Pollock,  [590]  C.  B.     The  common  notion 
is,  that  if  two  persons  agree  to  be  co-sureties,  at  that  instant  they  agree  to  contribute 
if  the  event  arises  on  which  they  mav  be  called  upon  to  do  so.]     The  cases  of  Arnott 
V.  Holden  (18  Q.  B.  593),  and  White  \.  CWbett  (28  L.  J.  Q.  B.  228),  establish  that  the 
bankruptcy  and  certificate  of  a  surety,  in  a  bond  for  securing  an  annuity,  will  not 
discharge  him    from  liability  to  pay  arrears  of  the  annuity  accruing  due  since  his 
bankruptcy.     Those  cases  are  in  point   as  respects  the  liability  of  one  surety  for 
another,  unless  it  be  shewn  that  there  is  a  distinction  on  the  ground  that  the  178th 
section  does  not  apply  to  annuities.     He  also  referred  to  Parker  v.  Ince  (4  H.  &N.  53). 
Milward,  for  the  defendant.     This  is  not  like  an  ordinary  case  of  suretyship.     It 
rather  resembles  the  case  where  three  partners  have  each  agreed  to  pay.     The  effect 
is  that  each  agrees  with  the  other  to  pay  his  own  share.     The  177th  section  provides 
for  cases  where  a  bankrupt  "  shall  have  contracted  any  debt  payable  on  a  contingency," 
and  empowers  "the  person  with  whom  such  debt  has  been  contracted"  to  "apply  to 
the  Court  to  set  a  value  upon  such  debt."     The  178th  section  provides  for  cases  where 
the  trader  shall  have  contracted  "a  liability  to  pay  money  on  a  contingency."     This 

(a)  In  Michaelmas  Terra,  Nov.  16  and  17.     Before  Pollock,  C.  B.,  Watson,  B.,  and 
Channell,  B.     Bramwell,  B.,  was  present  during  a  part  of  the  argument. 
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need  not  be  a  debt ;  it  is  enough  if  it  be  a  liability  which,  under  some  circumstances, 
may  thereafter  result  in  a  debt.  "  If  such  liability  be  not  proveable,  th.e  person  with 
whom  such  liability  has  been  contracted  shall  be  admitted  to  claim  for  such  sum  as 
the  Court  shall  think  fit."  The  clause  does  not  enable  the  party  proving  to  receive 
the  money  at  once ;  but,  "after  the 'contingency  shall  have  happened,  and  the  demand 
in  respect  of  such  [591]  liability  shall  have  been  ascertained,  he  shall  be  admitted  to 
prove  such  demand,  and  receive  dividends  with  the  other  creditors,  and,  so  far  as 
practicable,  as  if  the  contingency  had  happened  and  the  demand  had  been  ascertained 
before  the  filing  of  the  petition,  &c."  In  the  present  case,  the  contingency  did  happen, 
after  which  the  plaintiff  was  at  liberty  to  prove  for  the  ascertained  amount  of  the 
demand.  There  was,  at  the  time  of  filing  the  petition,  a  liability  which  might  result 
in  a  debt.  In  order  to  sustain  a  claim  for  money  paid,  there  must  be  a  payment  at 
the  request  of  the  defendant.  The  request  was  the  signing  of  the  promissory  note 
as  a  joint  surety ;  that,  therefore,  must  have  constituted  a  contract.  Supposing  this 
case  to  fall  within  the  provisions  of  the  178th  section,  no  injustice  will  be  done  to  the 
creditors  of  the  bankrupt.  If  the  principal  debtor  pays  in  full,  the  Court  of  Bank- 
ruptcy, by  virtue  of  its  general  authority,  would  order  the  plaintiff's  proof  to  be 
expunged.  Wallis  v.  Swinburne  (1  Exch.  203)  was  decided  under  the  former  Bank- 
rupt Act,  6  Geo.  4,  c.  16.  The  observations  of  Parke,  B.,  in  delivei-ing  the  judgment 
of  the  Court,  justify  the  distinction  now  contended  for.  In  re  Willis  (4  Exch.  530) 
shews  that  a  claim  on  a  guarantee  for  a  sum  certain  is  proveable  before  it  is  due,  as  a 
debt  due  upon  a  contingency.  In  Ex  parte  Barwis  (25  L.  J.  Bkpt.  10),  where  there 
was  a  joint  and  several  covenant  by  a  principal  debtor  and  his  surety  that  the 
principal  debtor  would  pay  a  sum  of  money  by  instalments  upon  three  specified  days, 
though  the  principal  debtor  was  solvent  and  the  instalments  not  due,  it  was  held  by 
the  Lords  Justices  that  the  creditor  might  prove,  under  the  178th  section,  against  the 
estate  of  the  surety  who  had  become  bankrupt  in  respect  of  his  contingent  liability. 
Warburg  v.  Tucker  (5  E.  &  B.  384)  is  no  authority  against  the  defendant.  [592]  The 
judgment  of  Williams,  J.  in  that  case  (E.  B.  &  E,  914),  proceeds  on  the  ground  that 
a  liability  to  pay  damages  in  respect  of  a  breach  of  covenant  to  pay  premiums  of 
insurance,  is  not  a  liability  to  pay  money  upon  a  contingency  within  the  l78th 
section.  In  Boyd  v.  Robins  (4  C.  B.  N.  S.  749.  In  error,  5  C.  B.  N.  S.  597),  the 
defendant  gave  the  plaintiff  a  continuing  guarantee  for  goods  to  be  supplied  to  a 
third  person,  and  the  defendant's  liability  under  the  guarantee  was  in  respect  of 
goods  supplied  after  he  became  bankrupt  and  obtained  his  certificate.  The  Court  of 
Common  Pleas  held  that  this  was  a  contingent  liability  within  the  l78th  section  ;  but 
the  Court  of  error  reversed  the  judgment  on  the  ground  that  a  liability  upon  a  guar- 
antee under  which  goods  are  supplied  after  the  bankruptcy  is  not  discharged  by  the 
certificate  of  the  surety.  In  Parker  v.  Ince  (4  H.  &  N.  53)  there  was  no  debt  which 
was  proveable  under  the  bankruptcy,  but  merely  a  claim  in  the  shape  of  damages, 
the  amount  of  which  depended  on  various  contingencies.  White  v.  Corbett  (28  L.  J. 
Q.  B.  228)  was  decided  on  the  authority  of  Boyd  v.  Robins.  Under  the  l78th  section, 
if  the  contingency  has  not  happened,  the  creditor  may  retain  his  claim  for  six  months  ; 
if  it  be  not,  within  that  time,  converted  into  a  debt,  the  Commissioner  may  expunge 
it,  but  he  is  not  bound  to  do  so.     He  also  referred  to  Batard  v.  Hawes  (2  E.  &B.  287). 

Mellish,  in  reply.  The  plaintiff  could  neither  have  claimed  nor  proved  under  the 
178th  section  in  respect  of  this  contingent  liability.  The  Courts  have  entertained 
somewhat  different  views  of  the  effect  of  that  section,  but  the  result  is  that  the  Court 
of  Exchequer  Chamber  has  upheld  the  view  of  the  Court  of  Queen's  Bench  in  Warburg 
V.  Tucker,  as  opposed  to  that  of  the  Court  of  Common  Pleas  in  Young  [593]  v.  Winter 
(16  C.  B.  401).  In  DaviesY.  Humphreys  (6  M.  &  W.  153,  168)  Parke,  B.,  explains 
the  ground  on  which  a  surety  is  entitled  to  sue  his  co-surety  for  contribution.  The 
right  is  not  founded  on  any  contract,  but  on  a  principle  of  equity.  Therefore  there 
is  no  contract  between  the  plaintiff  and  defendant,  so  as  to  bring  the  case  within  the 
l78th  section  ;  the  only  contract  is  with  the  creditor.  Ex  parte  Barwis  (6  De  G.  M. 
&  G.  762)  is  not  reconcileable  with  Warburg  v.  I'ucker. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  argued  in  the  course  of  last  Michaelmas  Term,  by 
Mr.  Mellish  for  the  plaintiff,  and  by  Mr.  Milward  for  the  defendant. 

The  Court  took  time  to  consider  its  judgment.     My  brother  Bramwell,  not  having 
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been  present  during  the  whole  of  the  argument,  takes  no  part  in  this  decision ;  and 
the  judgment  I  am  about  to  deliver  is  that  of  my  brother  Chaniiell  and  myself. 

The  plaintiff,  the  defendant,  and  one  Vigrass,  on  the  25th  May,  1857,  signed  a 
promissory  note  for  the  sum  of  1361.  16s.,  payable  on  the  1st  of  January,  1858,  to 
one  Hayward  or  order.  The  consideration  for  the  note,  as  between  Hayward  and 
Vigrass,  was  timber  supplied  by  the  former  to  the  latter.  The  plaintiflf  and  the 
defendant  joined  in  the  note  as  sureties  for  Vigrass. 

On  the  30th  of  November,  1857,  by  deed  made  between  Vigrass  of  the  first  part, 
a  creditor  and  trustee  of  the  second  part,  and  the  several  other  parties  whose  names 
and  seals  were  thereto  set  and  subscribed,  being  creditors  of  Vigrass,  of  the  third  part, 
he  assigned  his  personal  estate  and  effects  to  such  trustee  for  the  benefit  of  the  creditors 
of  the  [594]  second  and  third  parts.  This  deed  is  fully  set  out  in  the  case.  It  was 
executed  by  Vigrass  and  several  creditors,  and  subsequently  by  the  plaintiff,  as  after 
mentioned,  and  is  now  in  force. 

In  December,  1857,  before  the  maturity  of  the  promissory  note,  the  defendant 
became  bankrupt ;  he  afterwards,  and  before  the  commencement  of  the  present  action, 
obtained  his  certificate.     The  promissory  note  was  not  paid  by  Vigrass  ;  and  on  the 

1 1  th  of  January,  1858,  the  plaintiff  paid  Hayward  1001.,  and  on  the  28th  of  January  the 
balance  of  the  note,  in  discharge  of  his  liability.  The  plaintiff  after  this  executed  the 
trust  deed ;  he  has  since  received  a  dividend  thereunder.  This  dividend  is,  for  the 
purpose  of  the  case,  to  be  taken  to  be  the  only  dividend  which  the  estate  of  Vigrass 
will  produce. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  from  the  defendant  one  half  of  the  sum  which  he  has  so  paid  to  Hayward, 
deducting  the  dividend  received  from  the  estate  of  Vigrass.  The  pleadings  are  to  be 
taken  as  part  of  the  case :  but  as  the  Court  is  to  have  power  to  amend  the  pleadings, 
in  order  to  raise  the  real  question  between  the  parties,  and  as  a  definite  question  is 
stated,  our  answer  to  which  is  to  dispose  of  the  question  between  the  parties,  we  do 
not  think  it  necessary  to  refer  to  the  pleadings,  but  proceed  to  consider  the  question 
submitted  as  if  stated,  without  any  pleadings,  under  the  Common  Law  Procedure  Act. 

By  the  12  &  13  Vict.  c.  106,  s.  200,  a  bankrupt  is  discharged  by  his  certificate 
from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all  claims  and  demands 
made  proveable  under  the  bankruptcy.  The  question  then  arises,  whether  the  sum 
now  sought  to  be  recovered  was  a  claim  or  demand  proveable  under  the  defendant's 
bankruptcy. 

[595]  The  right  of  one  co-surety  against  another  co-surety,  where  default  has 
been  made  by  the  principal  debtor,  was  very  much  considered  by  this  Court  in  the 
case  of  IVallis  v.  Swinburne  (1  Exch.  203).  That  was  a  decision  upon  the  52nd  section 
of  the  6  Geo.  4,  c.  16  (a  section  very  similar  to  the  177th  section  of  the  present  Act 

12  &  13  Vict.  c.  106),  which  is  the  section  that  provides  for  proof  of  contingent  debts. 
In  Wallis  v.  Smnhurne  (1  Exch.  203),  the  plaintiff,  the  defendant,  and  another  person, 
were  co-sureties  for  one  Antrobus,  by  a  joint  and  several  promissory  note  payable  on 
demand,  and  the  plaintiff  paid  less  than  his  share  before  the  defendant's  bankruptcy, 
but  subsequently  more  than  his  proper  proportion,  and  it  was  held  in  an  action  by 
him  for  one-third  of  the  sum  paid,  that  the  case  was  not  within  the  52nd  section  of 

6  Geo.  4,  c.  16,  as  the  plaintiff  was  not  "a  person  liable  for"  the  bankrupt's  debt,  and 
that,  therefore,  the  plaintiff  was  entitled  to  recover  the  sum  so  claimed.  In  giving 
judgment  Baron  Parke  observed  "  that  it  had  been  properly  admitted  by  the  counsel 
for  the  then  defendant,  the  bankriipt,  that  the  plaintiff  was  not  a  surety  for  the  debt 
of  the  bankrupt,  but  that  it  had  been  contended  that,  though  not  a  surety,  he  was  a 
person  liable  for  the  bankrupt's  debt  by  reason  of  the  promissory  note,  on  which  he, 
as  well  as  the  bankrupt,  was  indebted  to  the  creditors,  having  become  due  before  the 
bankruptcy."  After  reviewing  the  previous  authorities,  he  stated  "  that  no  case  had 
extended  the  construction  of  the  statute  so  as  to  include  persons  who  are  co-sureties 
for  a  debt  due,  not  from  the  bankrupt,  but  from  a  third  person."  That  it  was  "  not 
correct  to  say  that  one  co-surety  was  liable  for  the  debt  of  another  at  the  time  of  the 
bankruptcy.  The  bankrupt  had  not  at  that  time  engaged  with  his  co-surety  to  provide 
any  part  of  the  money,  but  the  third  party,  the  principal,  had  [596]  engaged  with 
both  so  to  do,  and  it  is  then  quite  a  contingency  whether  the  co-surety  will  be  called 
on  by  the  creditor  to  pay,  or  will  pay  more  than  his  own  share,  and  until  then  he 
had  no  claim  upon  the  bankrupt." 
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Eecognising  this  decision  on  the  52nd  section  of  the  6  Greo.  4,  as  an  authority 
applicable  to  the  177th  section  of  the  present  Act,  it  was  not  contended  before  us  by 
Mr.  Milward  that  the  demand  here  was  proveable  under  the  177th  section,  but  it  was 
contended  by  him  that  it  was  proveable  under  the  178th  section,  which  passed,  as  he 
argued,  purposely  to  include  cases  not  within  the  177th  section  of  the  present  or  any 
corresponding  section  of  any  former  Act. 

By  the  178th  section  it  is  enacted  that  "any  bankrupt  who  shall  have  contracted, 
before  the  filing  of  the  petition  for  adjudication  of  bankruptcy,  a  liability  to  pay  money 
upon  a  contingency  which  shall  not  have  happened,  and  the  demand  in  respect  thereof 
shall  not  have  been  ascertained  before  the  filing  of  the  petition,  in  every  such  case  (if 
such  liability  be  not  proveable  under  any  other  provisions  of  this  Act)  the  person 
with  whom  such  liability  has  been  contracted  may  be  admitted  to  claim  for  such 
sum  as  the  Court  shall  direct ;  and  after  the  contingency  shall  have  happened,  and 
the  demand  in  respect  of  such  liability  shall  have  been  ascertained,  then  to  prove 
such  demand  as  if  ascertained  before  petition,  not  disturbing  former  dividends."  This 
section  contains  a  proviso  (amongst  others)  that  if  the  claim  be  not,  in  whole  or  in 
part,  converted  into  proof  within  six  months,  it  may  be  expunged. 

We  agree  with  the  defendant's  counsel  that  it  was  intended  by  this  enactment  to 
go  beyond  and  include  cases  not  provided  for  by  the  52nd  section  of  the  old  Act,  or 
the  177th  section  of  the  present  Act,  such  sections  only  applying  to  cases  of  persons  liable 
for  the  bankrupt's  debts  payable  upon  [597]  a  contingency,  whereas  the  present 
applies  to  persons  who,  before  bankruptcy,  have  contracted  a  liability  to  pay  money 
upon  a  contingency  (not  a  debt  upon  a  contingency),  the  amount  of  which  liability 
shall  not  have  been  ascertained  before  the  petition.  This  section  was  much  considered 
by  the  Court  of  Exchequer  Chamber  in  IVarbury  v.  Tucker  (E.  B.  &  E.  914).  There 
the  Court  held  that  the  liability  there  (which  was  in  effect  a  liability  to  pay  damages 
difficult  of  ascertainment  as  regarded  the  amount)  was  not  a  liability  to  pay  money 
under  the  178th  section.  In  that  case  my  brother  Bramwell  doubted  "whether  any 
case  could  be  within  the  statute  as  a  liability  to  pay  money  on  a  contingency,  unless 
it  is  such  a  case  as  where,  if  the  money  is  not  paid  upon  that  contingency,  the  claim 
of  the  creditor  is  for  that  precise  amount." 

In  the  present  case  the  payment  by  the  plaintiff  of  the  balance  of  the  note  on  the 
28th  day  of  January  before  the  commencement  of  the  action,  and  within  six  months 
from  the  time  of  the  filing  the  petition  on  which  the  defendant's  bankruptcy  is  founded, 
has  given  the  plaintiff  a  right,  if  at  all,  not  merely  to  claim  but  to  prove  for  that 
precise  amount,  and  if  that  section  is  in  any  case  to  aff"oid  relief  and  to  extend  the 
protection  of  the  certificate  beyond  what  the  177th  section  provided  for,  this  seems 
to  be  one  to  which  it  applies.  This  is  not  a  case  of  damages  as  Warburg  v.  Tucker 
(E.  B.  &  E.  914)  was,  and  there  is  no  difficulty  with  respect  to  the  contingency  not 
being  determined  within  six  months.  There  is  no  case  which  opposes  the  view  we 
entertain  of  the  question,  and  we  think,  if  the  178th  section  has  any  meaning,  and  is 
ever  to  have  any  effect,  it  is  in  such  a  case  as  this.  We  think  the  debt  was  proveable, 
and,  therefore,  that  the  plaintiff  is  barred  ;  and  we  are  aware  that  such  was  the  opinion 
of  our  late  Brother  Watson. 

[598]  Pollock,  C.  B.,  also  said — I  would  add  for  myself  a  few  words  with 
reference  to  the  case  of  Wallis  v.  Swinburne  (1  Exch.  203),  by  which  I  consider  this 
Court  bound  until  it  is  overruled  by  a  Court  of  error.  I  took  no  part  in  that  judg- 
ment, being  engaged  at  Nisi  Prius  at  the  time  the  case  was  argued,  and  I  am  by  no 
means  satisfied  that  full  effect  was  given  to  the  construction  of  which  the  52nd  section 
of  the  6  Geo.  4,  c.  16,  is  capable;  for  there  being  three  sureties,  one  of  whom  became 
bankrupt,  it  is  clear  that  the  holder  of  the  promissory  note  could  have  proved  for  the 
amount  under  the  bankruptcy  of  that  surety,  and  if  he  had  done  so,  I  apprehend  that 
neither  of  the  other  sureties  could  have  maintained  an  action  against  the  bankrupt  in 
respect  of  any  money  which  they  paid.  Certainly  the  old  doctrine  (more  than  once 
enunciated  by  Lord  Eldon)  was  this : — That  the  payment  of  a  dividend  and  the 
obtaining  a  certificate,  so  far  as  the  bankrupt  is  concerned,  is  to  be  considered  as  a 
full  satisfaction  of  the  debt.  According  to  that  doctrine,  if  the  holder  of  a  security 
proves  the  debt  under  the  bankruptcy  of  one  of  two  sureties,  the  receipt  of  a  dividend 
would  prevent  the  other  from  making  any  claim  upon  his  co-surety.  Indeed,  I  am 
far  from  being  satisfied  that,  as  between  co-sureties,  there  is  not  the  same  promise  and 
the  same  liability,  and  that  in  one  sense  they  are  sureties  one  for  the  other ;  for  though 
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in  the  case  of  two  sureties  each  is  bound  to  pay  a  part,  yet  each  is  bound  to  pay  the 
whole  if  the  other  is  incapable  of  doing  so ;  and  there  is  a  contract  between  them  that 
in  such  case  the  one  will  repay  the  other  if  he  is  able,  but  if  he  becomes  bankrupt  he 
cannot.  Though  I  feel  myself  bound  by  the  decision  in  Wallis  v.  Sioinbume,  I  cannot 
help  making  these  remarks  because  they  tend  to  throw  some  light  upon  our  present 
decision.  Certainly,  I  consider  that,  where  a  debt  is  proveable,  it  makes  no  difFer- 
[599]-ence  whether  it  is  proved  by  the  surety  or  the  person  who  holds  the  security. 
Judgment  for  the  defendant. 

Greet  v.  WEBB.(a)  1860. — Declaration,  on  an  indenture  of  assignment  of  certain 
leasehold  messuages,  by  way  of  mortgage  to  secure  15001.,  containing  covenants, 
that  the  defendant  would  during  the  continuance  of  the  terms,  and  while  the 
15001.  should  be  unpaid,  or  until  the  messuages  should  be  sold  under  the  power 
in  the  indenture  contained,  pay  the  rents  and  observe  the  covenants  contained  in 
the  leases  on  the  lessees'  part  to  be  performed,  and  keep  the  premises  insured 
from  loss  by  fire,  &c.  The  covenants  in  the  leases,  were,  that  the  lessees  should 
repair,  &c.  Breaches :  that  defendant  did  not  pay  the  rents  or  perform  the 
covenants,  but  made  default  in  repairing  and  insuring.  The  Court  refused  to 
permit  the  defendant  to  plead,  that  the  cause  of  action  accrued  before  the  defen- 
dant became  bankrupt,  together  with  a  plea,  on  equitable  grounds,  that  the 
defendant  did  what  was  complained  of  by  the  plaintiff's  licence. 

Declaration.  That,  by  indenture  dated  the  20th  of  February,  1857,  in  considera- 
tion of  15001.  paid  to  and  for  the  use  of  the  defendant,  the  defendant  and  one  W.  B. 
bargained,  sold  and  assigned  to  the  plaintiff  certain  premises  therein  mentioned,  to 
hold  for  the  residue  of  certain  terms  of  years,  wanting  one  day,  subject  to  a  proviso 
for  redemption,  that  is  to  say,  on  payment  by  the  defendant  or  his  representatives,  to 
the  plaintiff  or  his  representatives,  of  15001.  on  a  day  therein  named.  And  the  defen- 
dant did  thereby  covenant  with  the  plaintiff  for  the  payment  of  the  said  sum  of  15001. 
and  interest.  And  further  that  the  defendant,  his  executors,  &c.,  should  and  would 
from  time  to  time,  and  at  all  times  thereafter,  during  the  continuance  of  the  said  term 
of  years,  as  long  as  the  sum  of  15001.  or  the  interest,  or  any  part  thereof  respectively, 
should  remain  unpaid,  or  until  the  several  messuages  and  tenements  should  be  sold 
under  the  power  thereinafter  contained,  well  and  truly  pay  the  several  rents  reserved, 
and  observe,  perform,  fulfil  and  keep  the  several  covenants,  provisoes  and  agreements 
contained  in  the  indentures  of  lease  of  the  premises  on  the  lessees'  part  to  be  performed  ; 
and  also  keep  the  premises  insured  from  loss  or  damage  by  fire,  and  deliver  the  policy 
and  receipts  for  the  premiums  to  the  plaintiff;  and  in  case  the  defendant  should 
refuse  or  [600]  cease  to  make  or  continue  the  insurance,  or  produce  receipts,  it  should 
be  lawful  for  the  plaintiff  to  make  and  continue  the  like  insurance,  and  that  the  sum 
which  he  should  expend,  with  interest,  should  be  a  charge  on  the  premises  assigned, 
and  recoverable  in  like  manner  as  the  15001.  (The  covenants  in  the  lease  were  (inter 
alia)  that  the  lessee  should  at  all  times  during  the  continuance  of  the  term,  repair, 
uphold,  maintain,  &c.,  the  messuage :  that  he  should  insure.)  Breach :  that  though 
the  15001.  remained  unpaid,  and  the  messuages,  &c.  had  not  been  sold,  yet  the  defen- 
dant did  not  pay  the  rents  reserved,  or  fulfil  the  several  covenants,  but  made  default 
in  payment  of  certain  of  the  rents,  in  repairing,  upholding,  &c.,  and  in  insuring  and 
keeping  insured  the  premises,  from  loss  or  damage  by  fire,  whereby  the  plaintiff  was 
forced  to  expend  money  in  payment  of  arrears  of  rent,  and  in  repairing  and  keeping 
the  premises  insured,  &c. 

T.  J.  Clark  now  moved  for  leave  to  plead  the  following  pleas.  First :  that  the 
cause  of  action  accrued  before  the  defendant  became  bankrupt.  Secondly  :  a  plea  on 
equitable  grounds  that  the  defendant  did  what  was  complained  of  by  the  plaintiff's 
licence.  The  first  plea  ought  to  be  allowed.  The  defendant  being  possessed  of  certain 
terms  of  years,  assigned  them  to  the  plaintiff  by  way  of  mortgage,  and  entered  into 
these  covenants  for  the  purpose  of  securing  the  principal  debt.  If  this  action  can  be 
maintained,  the  plaintiff  may  recover  for  breaches  of  covenant  though  in  actual 
possession  of  the  rents,  and  would  be  only  liable  to  account  to  the  assignees  under  the 
bankruptcy  for  any  surplus  after  the  realization  of  his  security.     By  taking  possession, 

(a)  Decided  in  Hilary  Term,  Jan.  26. 
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the  mortgagee  may  deprive  the  mortgagor  of  the  power  of  performing  his  covenant, 
and  yet  it  is  contended,  that  notwithstanding  his  bankruptcy  the  mortgagor  shall 
[601]  never  get  rid  of  his  liability.  In  Warburg  v.  Tucker  (see  5  E.  &  B.  384,  394)  it 
was  not  alleged  that  the  breaches  of  covenant  were  before  the  bankruptcy.  Here  the 
plea  is,  that  the  breaches  were  before  the  bankruptcy,  so  that  the  repairs  required  to 
be  done,  all  the  liability  accrued,  and  the  claim  was  ascertained  before  the  bankruptcy. 
The  plaintiff  might  have  proved  :  he  might  have  realized  his  security  and  proved  for 
the  balance.  He  referred  to  the  12  &  13  Vict.  c.  106,  ss.  178,  145,  Hankin  v.  Bennett 
(8  Exch.  107,  114),  Ex  parte  Barwis  (25  L.  J.  N.  S.  Bkpt.  10),  and  Young  v.  mnter 
(16  C.  B.  401).  [Channell,  B.,  referred  to  Wallis  v.  Swinburne  (1  Exch.  203). 
Pollock,  C.  B.  No  doubt  it  is  the  policy  of  the  Bankrupt  Laws  that  the  bankrupt 
should  be  freed  from  all  liabilities ;  but  the  200th  section  makes  the  certificate  a 
release  from  those  claims  and  demands  only  which  are  proveable  under  the  bankruptcy.] 

Per  Curiam. (/)     There  will  be  no  rule. 

Eule  refused. 

WhittalL  v.  Campbell.  May  7,  1860. — An  officer  in  her  Majesty's  Indian  Army, 
permanently  residing  and  in  active  service  in  India,  will  not  be  compelled  to  find 
security  for  costs. 

[S.  C.  29  L.  J.  Ex.  326 ;  6  Jur.  (N.  S.)  485 ;  8  W.  R.  450 ;  2  L.  T.  251.] 

Watkin  Williams  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
he  should  not  give  securities  for  the  defendant's  costs. 

The  affidavit  of  the  defendant's  attorney,  made  in  support  of  the  application,  stated 
that  the  plaintiff  was  permanently  resident  in  the  East  Indies,  having  gone  there 
some  years  ago  as  a  surgeon  in  the  military  service  of  the  East  India  Company. 

The  affidavits  in  reply  stated  that  the  plaintiff,  in  1840,  obtained  an  appointment 
from  the  Military  Department  of  the  Honourable  East  India  Company,  as  assistant 
military  [602]  surgeon  in  their  army  on  their  Bengal  establishment :  that  he  left 
this  country  for  service  in  India,  under  orders  from  the  late  Court  of  Directors  of 
the  Honourable  East  India  Company,  and  remained  in  India  on  active  service  until 
1855,  when  he  obtained  leave  of  absence  from  the  commander  in  chief  in  India  on 
medical  certificate,  and  returned  to  England  :  that,  such  leave  of  absence  having 
expired  in  1857,  he  returned  to  the  East  Indies,  where  he  has  ever  since  remained  in 
actual  service  as  a  military  surgeon  :  that  the  plaintiff,  as  such  military  surgeon,  was 
by  the  21  &  22  Vict.  c.  106,  and  the  proclamation  of  the  Government  of  India,  in  the 
year  1858  transferred  to,  and  he  now  is  in  actual  service  as  a  military  surgeon  in  her 
Majesty's  Indian  army,  with  the  Artillery  detachment  at  Agra  in  the  East  Indies. 

Joseph  Brown  now  shewed  cause.  The  plaintiff  is  exempt  from  liability  to  find 
security  for  costs,  being  in  the  public  service  of  the  country.  In  Garwood  v.  Bradhurn 
(9  Dowl.  1031)  this  exemption  was  allowed  in  the  case  of  a  private  soldier  in  the 
service  of  the  East  India  Company.  [Channell,  B.  When  the  case  was  before  me  at 
Chambers,  I  thought  that,  as  it  appeared  that  the  plaintiff  was  abroad  by  order  of 
the  Sovereign,  the  defendant  was  not  entitled  to  call  on  him  to  give  security  for 
costs,  and  therefore  I  refused  to  make  an  order.]  Since  the  passing  of  the  21  &  22 
Vict.  c.  106,  the  plaintiff  has  been  immediately  in  the  service  of  the  Crown,  and 
therefore  the  case  is  directly  within  the  authority  of  Evering  v.  Chiffenden  (7  Dowl. 
536)  and  Lo^-d  Nugent  v.  Harcourt  (2  Dowl.  578).  In  Garwood  v.  Bradburn  (9  Dowl. 
1031)  Coleridge,  J.,  said  that  the  limits  within  which  the  Courts  have  bounded  them- 
selves in  making  parties  give  security  for  costs  ought  not  to  be  extended. 

[603]  Watkin  Williams,  in  support  of  his  rule.  The  principle  is  that,  if  a  plaintiff 
is  absent  permanently,  he  shall  be  compelled  to  give  security  for  costs,  unless  his 
absence  is  involuntary.  In  Garwood  v.  Bradburn  (9  Dowl.  1031)  a  different  rule  was 
acted  upon ;  but  it  is  submitted  that  that  case,  which  was  in  the  Bail  Court,  was 
erroneously  decided.  There  is  a  distinction  between  the  service  of  the  Queen  and 
that  of  the  East  India  Company.  An  officer  in  the  service  of  the  Queen  does  not, 
while  an  officer  in  the  service  of  the  Company  does,  acquire  a  domicile  by  residence 
and  service  in  India:  The  Attorney  General  v.  Napier  (6  Exch.  217),  Foi'bes  v.  Fwbes 

(J)  Pollock,  C.  B.,  Martin,  B.,  and  Bramwell,  B. 
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(Kay,  341,  356),  Bruce  v.  Bruce  (2  Bos.  &  P.  229,  note).  The  reason  is  that  it  was 
presumed  that  an  officer  in  the  service  of  the  East  India  Company  went  to  India 
voluntarily.  If  a  plaintiff  is  abroad  voluntarily,  he  may  be  called  upon  to  find  security 
for  costs.  The  place  of  enlistment  is  not  material.  The  Queen's  Indian  army  is  a 
foreign  army,  and  a  person  who  enlists  in  it  goes  to  reside  abroad  voluntarily ;  not 
simply  in  obedience  to  the  orders  of  the  Sovereign.  [Wilde,  B.  Suppose  an  officer 
in  the  Queen's  service  exchanged  into  a  regiment  going  to  the  East  Indies,  would  you 
contend  that  he  must  therefore  give  security  for  costs?]  It  is  not  necessary  to  decide 
that  point.  The  circumstance  that  her  Majesty  is  the  supreme  ruler  of  India  does  not 
affect  the  question.  By  the  21  &  22  Vict.  c.  106,  s.  56,  the  military  forces  of  the 
Company  are  liable  to  serve  hei-  Majesty  within  the  same  territorial  limits  only  as  if 
they  had  continued  in  the  service  of  the  Company. 

Pollock,  C.  B.  The  rule  must  be  discharged.  The  plaintiff,  being  absent  in  India 
in  the  service  of  her  Majesty,  ought  not  to  be  called  upon  to  give  security  for  costs. 

[604]  Bramwell,  B.  I  am  of  the  same  opinion.  Assuming  the  position  to  be 
correct,  that  the  criterion  is  whether  the  absence  of  a  plaintiff  is  voluntarily  or  involun- 
tary, I  think  it  is  involuntary  in  the  case  of  a  person  who  is  engaged  in  the  service  of 
the  Crown  in  a  foreign  country  which  he  cannot  quit  without  a  breach  of  duty. 

Wilde,  B.  I  am  of  the  same  opinion.  The  question  does  not  turn  upon  the 
voluntary  absence  of  the  party,  in  the  sense  in  which  the  expression  would  be  under- 
stood in  cases  relating  to  domicile. 

Channell,  B.,  concurred. 

Rule  discharged. 

Barnett  v.  The  London  and  North  Western  Railway  Company.  April  27, 
1860. — Where  a  plea  that  the  plaintiff  since  the  last  pleading  had  been  convicted 
of  felony  is  pleaded  puis  darrein  continuance,  the  plaintiff  may  confess  the  plea 
and  sign  judgment  for  his  costs,  by  rule  23  of  the  Pleading  Rules,  Trin.  T.  1853. 

[S.  C.  8  W.  R.  500 ;  2  L.  T.  250.] 

This  was  an  action  against  the  defendants  for  an  alleged  loss  of  forty  dozen  boots 
and  shoes,  packed  in  hampers,  delivered  by  the  plaintiff  to  the  defendants  to  be  carried 
by  them.     There  was  a  second  count  in  trover. 

On  the  21st  of  November,  1859,  the  defendants  pleaded  payment  into  Court  of 
10s.  as  the  price  of  the  hampers,  and  "not  guilty  "and  "not  possessed  "as  to  the 
residue  of  the  declaration. 

On  the  17th  of  January,  1860,  the  plaintiff  replied,  taking  the  10s.  out  of  Court 
in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect  thereof.  After  the 
delivery  of  the  pleas  and  before  the  replication,  viz.  on  the  9th  of  January,  1860,  the 
plaintiff  was  convicted  of  felony,  and,  on  the  29th  of  January,  on  the  motion  of  [605] 
Phipson,  a  rule  nisi  was  granted,  calling  on  the  plaintiff  to  shew  cause  why  all  pro- 
ceedings in  the  cause  should  not  be  stayed,  or  why  the  defendants  should  not  be  at 
liberty  to  plead  the  conviction  of  the  plaintiff  for  felony,  and  why  the  replication 
should  not  be  set  aside  to  enable  the  defendants  to  do  so.  Cause  was  shewn  on  the 
31st  of  January  by  George  Browne,  for  the  plaintiff,  and  the  rule  was  then  made 
absolute  that  the  defendants  should  be  at  liberty  to  plead  the  conviction  of  the  plaintiff 
for  felony  since  the  pleas  and  before  replication,  and  that  the  replication  should  be  set 
aside  to  enable  the  defendants  to  do  so. 

The  defendants  then  pleaded — That  since  the  last  pleading  in  this  cause,  at  the 
General  Quarter  Sessions  of  the  Peace  for  our  lady  the  Queen,  holden  at  Birmingham, 
in  and  for  the  borough  of  Birmingham,  in  the  county  of  Warwick,  &c.  (setting  out  the 
indictment,  trial,  conviction,  and  sentence  of  two  years'  imprisonment  of  the  plaintiff 
for  feloniously  receiving  certain  goods,  knowing  them  to  have  been  stolen),  whereby 
the  causes  of  action,  and  the  plaintiff's  claim  in  the  said  action  were  forfeited  to  our 
lady  the  Queen  :  that  all  things  were  done,  &c.,  necessary  to  make  the  conviction  and 
judgment  valid:  that  the  same  were  valid:  that  they  are  still  in  full  force  and  not 
reversed :  that  the  matters  took  place  after  the  last  pleading :  that  the  plaintiff  has 
not  been  pardoned,  &c.  Upon  the  plea  judgment  was  signed  by  the  plaintiff  in  the 
following  form  :  "  For  plaintiff,  on  confession  of  plea  of  puis  darrein  continuance." 

On  a  former  day  in  this  term,  Phipson  obtained  a  rule  calling  on  the  plaintiff  to 
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shew  cause  why  the  judgment  signed  should  not  be  set  aside,  or  why  all  further 
proceedings  on  such  judgment  should  not  be  stayed  ;  against  which 

G.  Browne  now  shewed  caused.  The  judgment  signed  is  [606]  correct;  and  the 
plaintiff  is  entitled  to  costs  under  Kule  23  of  the  Pleading  Eules,  T.  T.,  1853,  "which 
proA'ides  that  when  a  plea  is  pleaded  with  an  allegation  that  the  matter  of  defence 
arose  after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such  plea,  and 
shall  be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  such  plea."  The 
Crown  is  entitled  to  the  goods  and  chattels  of  a  felon  convict,  but  a  pending  action, 
in  which  the  felon  is  plaintiff,  does  not  pass  to  the  Crown.  The  Crown  has  no  greater 
rights  than  the  assignee  of  an  insolvent  or  bankrupt  would  have  had  before  the  pass- 
ing of  the'Common  Law  Procedure  Act,  1852,  sect.  142.  In  Plmnmer  v.  Hedge  (24 
L.  J.  Q.  B.  24),  the  plaintiff  having  become  insolvent  after  issue  joined,  the  defendant, 
by  leave  of  a  Judge  given  under  that  section,  pleaded  a  plea  of  the  plaintiff's  insolvency, 
withdrawing  his  original  pleas.  The  plaintiff  having  confessed  the  plea,  the  Court 
held  that  he  was  entitled  to  costs  under  the  above  Rule.  A  convicted  felon  may 
maintain  an  action  for  an  injury,  such  as  an  assault  and  battery  :  Vin.  Ab.  "  Utlawry  " 
(L.),  "Actions  Forfeited."  Although  the  right  of  action  is  forfeited  to  the  Crown,  the 
right  to  the  costs  remains.  In  Harvey  v.  Jacob  (1  B.  &  Aid.  159),  where  the  plaintiff, 
after  issue  joined,  had  been  convicted  of  felony  and  sentenced  to  transportation,  the 
Court  made  absolute  a  rule  that  the  plaintiff  or  his  attorney  should  give  security  for 
costs.  The  right  to  sign  judgment  for  these  costs'  does  not  fall  within  the  description 
of  goods  or  chattels.  [Wilde,  B,  The  case  of  Plummer  v.  Hedge  (24  L.  J.  Q.  B.  24) 
certainly  shews  that,  though  the  right  of  action  may  be  gone,  the  right  to  the  costs 
may  remain.]  The  defendant,  having  pleaded  the  plea  puis  darrein  continuance,  must 
do  so  subject  to  all  the  usual  incidents  in  such  a  case. 

Phipson,  in  support  of  the  rule.  The  23rd  Rule  does  [607J  not  give  to  a  party  in 
the  position  of  the  plaintiff  the  right  to  sign  judgment  for  his  costs.  All  matters 
which  go  to  increase  the  personal  estate  of  a  felon  are  forfeited  to  the  Crown  :  though 
if  the  action  had  been  simply  for  an  injury  to  the  person  it  would  not  have  passed  to 
the  Crown,  because  such  an  action  is  not  in  respect  of  the  personal  estate.  It  cannot 
be,  that  in  all  cases  a  plaintiff  is  to  get  his  costs  on  a  plea  puis  darrein  continuance ; 
for  instance,  if  since  the  last  pleading  the  plaintiff  has  released  the  debt  and  costs,  and 
the  defendant  has  pleaded  the  release  puis  darrein  continuance.  Here  the  cause  of 
action  and  all  that  appertains  to  it  are  gone.  [Bramwell,  B.  The  point  is  new.] 
Before  the  Rule  of  T.  T.  1853,  if,  upon  the  pleading  of  a  plea  puis  darrein  continuance, 
the  plaintiff'  stopped,  the  practice  was  that  he  paid  no  costs.  There  is  no  affidavit 
that  the  attorney  has  any  lien  on  the  costs.  [Martin,  B.  It  would  seem  that  although 
the  cause  of  action  is  forfeited  to  the  Crown,  the  action  is  not :  there  are  no  means 
by  which  the  Crown  could  make  itself  a  party  to  the  action.] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — This  was  an  action  against  the  defendants  to  recover 
the  value  of  certain  goods  in  hampers.  The  defendants  pleaded,  and  paid  10s.  into 
Court  with  reference  to  the  hampers.  The  real  defence  was  that  the  whole  matter 
was  a  fraud — an  attempt  to  recover  the  value  of  goods  which  were  never  sent  by  the 
railway.  After  the  money  had  been  paid  into  Court,  the  plaintiff  was  indicted  for 
receiving  goods  knowing  them  to  have  been  stolen.  Notwithstanding  his  conviction 
and  sentence  the  plaintiffs  attorney  went  on  and  took  the  money  out  of  Court.  The 
defendants  pleaded  the  conviction  puis  darrein  continuance.  The  plaintiff  replied, 
confessing  the  plea,  and  [608]  prayed  judgment  for  his  costs  to  the  time  of  pleading, 
under  Rule  23  of  the  Pleading  Rules  of  T.  T.  1853.  Mr.  Phipson,  on  behalf  of  the 
defendants,  then  moved  for  a  rule  to  shew  cause  why  the  judgment  should  not  be  set 
aside  and  the  proceedings  stayed.  But  Rule  23  in  its  scope  clearly  contemplates  this 
case,  and  we  cannot  deal  with  the  matter  otherwise  than  by  discharging  the  rule  to 
set  aside  the  judgment.  It  is  probable  that  there  was  some  foundation  for  the  defence 
suggested  on  the  part  of  the  defendants.  Perhaps  not  much  injustice  would  be  done 
to  a  man  suffering  punishment  for  the  offence  of  which  the  plaintiff  has  been  guilty, 
in  supposing  that  the  demand  was  a  fraud  upon  the  defendants.  But  if  so  the  course 
of  the  defendants  should  have  been  to  persist  in  their  defence.  Instead  of  doing  so, 
they  shelter  themselves  behind  a  plea  that  the  right  of  action  is  gone.  Instead  of 
fairly  trying  the  question  upon  the  merits  they  turn  round  on  the  plaintiff  and  say, 
"  You  are  a  felon   convict  and  cannot  sue."     The  rule  must  therefore   be   discharged. 
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Martin,  B.,  and  Wilde,  B.,  concurred. 

G.  Browne  applied  that  the  rule  should  be  discharged  with  costs. 

Per  Curiam.     The  costs  are  costs  in  the  cause. 

Rule  discharged. 

[609]    Bruce     and   Another    v,    Helliwell.     April    30,    1860. — An    Act  for 
enclosing  lands  in  the  township  of  Stansfield,  55  Geo.  3,  c.  xxxii.,  after  reciting 
the  existence  of   commons,   moors  and  waste  grounds  in    the   township  ;  that 
J.  S.,   as  lord  of  the  manor  of  which  the  township  of  Stansfield  was  parcel, 
was  owner  of  the  soil  of  the  several  commons,  &c.,  and  of  coal  mines  and  veins 
of  coal,  and  of  other  mines  and   minerals,  and   likewise  of  certain  lands  within 
the  township ;    and    that   J.    S.  and    others,    as    owners   of    lands   within  the 
township,  were  entitled  to  right  of  common  upon   the  said  commons,  moors, 
&c.,    proceeded    to   appoint   a    Commissioner  for   allotting   the   commons,    &c. 
Section  22  enacts,  that  the  Commissioner  shall  allot  to  the  lord  of  the  manor  one- 
sixteenth  part  as  compensation  for  his  right  and  interest  in  and  to  the  soil  of  the 
commons,  &c.     By  section  52,  it  is  provided  and  enacted  that  "  nothing  in  the 
Act  contained  shall  defeat,  lessen  or  jirejudice  the  right,  title  or  interest  of  the 
lord   of   the  manor  to  the   mines,  beds   and  seams  of  coal ;  or  to  the   mines, 
minerals  or  fossils  in  or  under  the  said  commons,  moors,  &c.,  thereby  intended 
to  be  divided  and  enclosed,  or  to  any  seigniories  or  royalties  incident  or  belong- 
ing to  the  said  manor,  the  same  being  thereby  reserved  to  the  lord  or  lords  of  the 
said  manor  for  the  time  being,  with  full  power  for  him  and  them  at  all  times  to  hold 
and  enjoy  all  grave  rents,  copyhold  rents,quit  rents,  &c.,  not  extinguished,  &c., fines, 
reliefs,  duties,  customs  and  services,  and  all  courts  and  perquisites  and  profits  of 
courts,  and  liberty  of  hawking,  hunting,  coursing,  fishing,  and  fowling,  within  and 
throughout  the  said  township  of  Stansfield  and  the  said  manor,  and  all  goods 
and   chattels  of  felons  and  fugitives,  felons  of   themselves,  persons  outlawed, 
waived  and  put  in  exigent,  deodands,  treasure-trove,  waifs,  estrays,  forfeitures, 
royalties,  jurisdictions,  franchises  and  privileges  whatsoever  to  the  said  manor 
incident  and  appertaining  (other  than  and  except  such  right  as  could  or  might 
be  claimed  by  him  as  owner  of  the  soil  and  inheritance  of  the  said  commons), 
in  as  full,  ample  and  beneficial  manner,  to  all  intents  and  purpose,  as  if  the  Act 
had  not  been  passed."     Before  the  passing  of  the  Act,  J.  S.,  as  lord  of  the  manors 
was  owner  of  the  soil  of  the  commons,  and  as  owner  of  the  soil  of  the  commons 
had  the   free  and    exclusive  right  and    liberty  of   shooting  and  killing   game 
thereon.     There  was  no  right  of  free  chase  or  free  warren  within  the  manor. 
Held,    that    the   intention  of    the    Act  was   not  to   reserve    or  create   a  right 
of     hawking,    hunting,    &c.,     throughout    the    township    and    manor,      which 
would  be  a  territorial   right,    but  merely  to    preserve  the  seigniorial    right  of 
hawking,  hunting,  &c.,  if  any  such  existed  at  the  time  of  the  passing  of  this 
Act ;  and  that,  inasmuch  as  no  right  of  free  warren  or  free  chase  existed  over 
the  lands  in  question,  the    exclusive  right  of  the   lord    to  kill  game  over  the 
portions   of  commons   and    moors  allotted  to  others  was  extinguished  by  the 
allotment  in  pursuance  of  this  Act. 

[S.  C.  29  L.  J.  Ex.  297 ;  2  L.  T.  292.  Distinguished,  Sawerby  v.  Smith,  1874, 
L.  R  9  C.  P.  533.  Referred  to,  Duke  of  Devonshire  v.  ffCmnm;  1890,  24  Q.  B.  D. 
479.] 

This  was  a  special  case  stated  by  consent  and  by  order  of  a  Judge. 

The  declaration  contained  two  counts :  First,  that  the  plaintiflfs  were  lawfully 
possessed  of  and  entitled  to  the  free  and  exclusive  right  and  liberty,  by  themselves, 
their  deputies  and  licensees,  of  shooting  and  killing  grouse  in,  upon  and  throughout 
certain  closes  of  land  therein  named,  situate  in  the  county  of  York,  and  that  the 
defendant  disturbed  the  plaintiffs'  said  right  by  shooting  and  killing  game  on  the  said 
closes.     Second  count :  trover  for  the  conversion  of  dead  grouse. 

[610]  Pleas.  First,  not  guilty.  Secondly,  a  denial  of  the  right  in  the  first 
count  alleged.  Thirdly,  a  denial  of  the  possession  alleged  in  the  count  in  trover. 
Issue  was  joined  on  these  pleas. 

The  plaintiffs  are  lords  of  the  manor  of  Rawtonstall  with  Stansfield. 
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Before  and  at  the  time  of  the  passing  of  the  Inclosure  Act  hereinafter  referred  to 
the  Hon.  and  Kev.  John  Lumley  Savile  (under  whom  the  plaintiffs  claim)  was  lord 
of  the  manor,  and,  as  such,  owner  of  the  soil  of  the  commons,  moors  and  waste 
grounds  mentioned  in  the  Act. 

As  owner  of  the  soil  of  the  commons,  moors  and  wastes,  he  had,  before  and  at 
the  time  of  the  passing  of  the  Act,  the  free  and  exclusive  right  and  liberty,  by 
himself,  his  deputies  and  licensees,  of  killing  grouse  and  other  game  thereon. 

There  was  no  right  of  free  chase  or  free  warren  within  the  manor. 

In  1815  an  Act  was  passed,  55  Geo.  3,  c.  xxxii.,  "For  inclosing  lands  within  the 
township  of  Stansfield,  in  the  county  of  York."  The  Act  recites  the  existence  of 
commons,  moors  and  waste  grounds  and  parcels  of  waste  in  the  township  :  that 
J.  Lumley  Savile,  as  lord  of  the  said  manor,  of  which  manor  the  township  of 
Stansfield  was  parcel,  was  owner  of  the  soil  of  the  commons,  moors  and  waste 
grounds,  and  also  of  the  coal  mines,  veins  and  seams  of  coal,  and  all  other  mines 
and  minerals  therein,  and  was  likewise  owner  of  certain  lands,  tenements  and 
hereditaments  in  the  township  :  that  his  then  Majesty  was  patron  of  the  vicarage 
of  Halifax,  and  the  liev.  H.  W.  Coulthurst  was  vicar  thereof,  and,  as  such,  entitled 
to  the  tithes  of  agistment  and  other  vicarial  tithes  within  the  township :  that 
J.  Lumley  Savile  and  others  therein  named,  and  others  as  owners  [611]  and 
proprietors  of  lands  and  tenements  within  the  said  township  of  Stansfield,  wei'e 
entitled  to  right  of  common  upon  the  said  commons,  moors  and  wastes.  It 
proceeds  to  appoint  a  Commissioner  for  setting  out,  dividing  and  allotting  the 
commons,  moors  and  waste  grounds  amongst  the  owners,  proprietors  and  other 
persons  interested  according  to  their  respective  rights,  shares  and  interests  therein. 

By  sect.  22  it  is  enacted  that,  after  setting  out  the  roads  and  highways,  and 
the  allotments  for  watering  places  and  quarries,  the  Commissioner  should  set  out, 
allot  and  award  to  the  lord  of  the  manor,  as  a  compensation  for  his  right  and 
interest  in  and  to  the  soil  of  the  said  commons,  moors  and  waste  grounds  within 
the  said  township  of  Stansfield,  one  full  sixteenth  part  of  the  remainder  of  the 
said  commons,  moojs  and  waste  grounds ;  such  sixteenth  to  be  over  and  above  and 
exclusive  of  the  allotments  thereinafter  directed  to  be  made  to  the  said  J.  Lumley 
Savile  in  respect  of  the  messuages,  cottages,  lands  and  grounds  in  right  whereof  he 
was  entitled  to  allotment,  and  also  exclusive  of  the  allotment  for  working  quarries. 
And  the  Commissioner  was  also  to  award  an  allotment  to  the  lord  in  lieu  of  his 
working  stone  quarries. 

By  section  24,  part  of  the  commons,  moors  and  waste  grounds  were  directed 
to  be  allotted  and  sold  to  defray  the  expense  of  obtaining  the  Act  and  other 
expenses. 

By  section  26,  an  allotment  was  to  be  awarded  to  the  vicar  of  Halifax  in  respect 
of  vicarial  tithes. 

By  section  32,  the  Commissioner  was  required  to  allot  the  residue  of  the 
commons,  moors  and  waste  grounds  thereby  directed  to  be  divided  and  allotted  unto  and 
amongst  the  several  owners  and  proprietors  of  ancient  messuages,  cottages  and  tofts, 
having  rights  of  common  therein,  and  owners  and  proprietors  of  ancient  enclosed 
land  within  the  said  township,  in  full  bar  and  compensation  [612]  of  and  for  their 
respective  rights  and  interests  in,  over  or  upon  the  said  commons,  moors  and  waste 
grounds. 

By  section  41,  provision  was  made  for  allotments  to  the  lord  in  lieu  of  certain 
chief  rents,  fee  farm  rents,  quit  rents,  and  other  annual  payments,  payable  by 
certain  owners  of  estates  within  the  said  township. 

By  section  52,  it  was  provided  and  enacted  that  nothing  in  that  Act  contained 
should  defeat,  lessen  or  prejudice  the  right,  title  or  interest  of  the  lord  or  lords  of 
the  said  manor  of  Rawtonstall  with  Stansfield  for  the  time  being  of  or  to  the 
mines,  beds  and  seams  of  coal,  or  any  mines  of  iron,  ironstone,  or  other  mines,  minerals 
or  fossils  in  or  under  the  said  commons,  moors  or  waste  grounds  thereby  intended 
to  be  divided  and  inclosed,  or  to  any  seigniories  or  royalties  incident  and  belonging 
to  the  said  manor,  the  same  being  thereby  reserved  to  the  lord  or  lords  of  the  said 
manor  for  the  time  being,  with  full  power  for  him  and  them  at  all  times  to  hold 
and  enjoy  all  grave  rents,  copyhold  rents,  quit  rents,  free  rents,  and  other  rents  not 
extinguished  and  abolished  and  compensated  for  by  that  Act,  fines,  reliefs,  duties, 
customs  and  services,    and  all   courts,   and   perquisites,  and  profits  of  courts,  and 
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liberty  of  hawking,  hunting,  coursing,  fishing  and  fowling  within  and  throughout 
the  township  of  Stansfield  and  the  said  manor,  and  all  goods  that  chattels  of  felons 
and  fugitives,  felons  of  themselves,  persons  outlawed,  waived  and  put  in  exigent, 
deodands,  treasure-trove,  waifs,  estrays,  forfeitures,  royalties,  jurisdictions,  franchises 
and  privileges  whatsoever  to  the  said  manor  incident  or  appertaining  (other  than 
and  except  such  right  as  could  or  might  be  claimed  by  him  as  owner  of  the  soil 
and  inheritance  of  the  said  common)  in  as  full,  ample  and  beneficial  manner,  to  all 
intents  and  purposes,  as  if  this  Act  had  not  been  passed ;  and  that  the  lord  or 
lords,  and  other  persons  claiming  under  him  or  [613]  them  as  lord  or  lords  for  the 
time  being,  should  and  might  at  all  times  thereafter  have,  hold,  win,  work  and  enjoy 
all  mines  of  coal,  ironstone,  minerals  and  fossils  of  what  nature  and  kind  soever, 
whether  then  open  or  unopened  (quarries  of  common  stone  only  excepted),  under 
the  said  commons,  and  the  encroachments,  allotments  and  improvements  made  and  to 
be  made  thereupon  &c. 

A  copy  of  the  Act  accompanied  the  case. 

An  award  was  made,  in  1818,  in  pursuance  of  the  Act,  and  thereby  certain  allot- 
ments were  made  to  J.  Lumley  Savile,  as  lord  of  the  manor,  as  directed  by  the 
said  Act. 

The  closes  mentioned  in  the  declaration  were  parts  of  the  said  commons,  moors 
and  waste  grounds  by  the  said  Act  directed  to  be  allotted  and  were  by  the  award 
allotted  to  the  vicar  of  Halifax  and  to  certain  proprietors  of  freehold  land  within  the 
said  manor,  which  proprietors  had  rights  of  common  upon  the  said  commons,  moors 
and  waste  grounds.  It  is  admitted  that  since  the  passing  of  the  Act  the  exercise  of 
the  right  of  shooting  has  been  such  that  no  right  of  shooting  has  been  either  gained 
or  lost  by  the  lord  of  the  manor,  or  by  the  allottees,  or  any  of  them,  or  any  person 
claiming  under  them  or  any  of  them. 

The  defendant,  in  1857,  entered  the  closes  mentioned  in  the  declaration  and  killed 
and  carried  away  grouse,  by  leave  of  the  owners  of  those  closes  (the  plaintiffs  not  being 
such  owners),  but  without  the  leave  of  the  plaintiffs. 

The  Court  are  requested  to  decide  how  the  issues  are  to  be  found ;  and  judgment 
is  to  be  entered  accordingly,  if  for  the  plaintiffs  with  Is.  damages. 

Butt  (with  whom  was  Aspland),  argued  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  judgment.  The  question  was  discussed  in  Ewart  v.  Graham  (7  H.  L.  Cas. 
331),  in  which  it  was  held  in  [614]  the  House  of  Lords  that  by  virtue  of  a  similar 
enactment  a  free  and  exclusive  right  and  liberty  of  shooting  was  vested  in  the  lord 
of  the  manor.  The  case  was  decided  upon  a  principle  similar  to  that  in  Wickham  v. 
Hawker  (7  M.  &  W.  63),  where  it  was  held  that  if  a  person  who  was  seised  in  fee  of  an 
estate  conveys  it,  reserving  a  right  of  fishing,  shooting  and  hawking,  and  the  person 
taking  the  estate  executes  the  deed,  though  the  deed  can  not  operate  by  way  of  reserv- 
ation, it  may  do  so  by  way  of  grant.  Lords  Campbell  and  Cranworth  considered  that  the 
case  of  Ghxathead  v.  Morley  (3  Man.  &  G.  139),  was  distinguishable  from  Ewart  v.  Ghuham 
(7  H.  L.  Cas.  331) :  Lord  Cranworth  pointed  out  that,  in  the  latter  case,  after  the 
saving  clause  there  was  an  express  enactment  that  "  Sir  James  Graham,  his  heirs  and 
assigns  should,  at  all  times  thereafter,  enjoy  the  right  of  hunting  and  shooting."  In 
that  respect  the  present  case  is  similar  to  that  of  Ewart  v.  Gh-aham  (7  H.  L.  Cas.  331). 
The  right  granted  is  limited  to  those  lands  over  which  the  lord  had  a  right  of  shooting 
at  the  time  of  the  passing  of  the  Act,  by  the  words  "  in  as  full,  ample  and  beneficial 
manner  to  all  intents  and  purposes  as  if  this  Act  had  not  passed."  [Bramwell,  B. 
You  read  the  sentence  as  if  it  were  "in  as  full  and  no  fuller  manner."]  The  township 
is  part  of  the  manor,  and  the  ownership  of  the  soil  in  the  wastes  of  the  manor  is  vested 
in  the  lord.  The  right  which  is  here  claimed  could  not  have  been  claimed  as  free 
warren,  and,  but  for  the  express  words  of  excepting  or  reserving  the  right  of  shooting, 
the  allottees  must  have  taken  their  allotments  free  from  any  such  right. 

Manisty  (with  whom  was  Cleasby),  for  the  defendant.  The  real  question  is,  what 
was  the  intention  of  the  legislature  as  expressed  in  the  52nd  section  of  the  55  Geo.  3, 
[615]  c.  xxxii.  Of  cases  like  the  present,  each  must  depend  on  the  language  of  the 
Act  under  consideration  in  that  particular  case.  In  Ewart  v.  Graham  the  House  of 
Lords  held  that  the  clause  before  them  was  an  enacting  as  well  as  a  saving  clause ; 
that  it  was  a  mistake  to  treat  it  simply  as  a  saving  clause.  Here  it  was  the  intention 
of  the  legislature  to  preserve  to  the  lord  such  seigniorial  rights  as  might  be  proved 
to  have  any  existence,  but  not  any  territorial  rights  over  the  lands  allotted.     There 
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is  no  recital,  like  that  referred  to  in  Ewart  v.  Gh-aham  (7  H.  L.  Cas.  331),  that  the  lord 
was  possessed  of  any  "  privileges  "  or  rights  other  than  those  which  he  had  as  lord  of 
the  soil.  All  rights  that  the  lord  could  only  claim  as  owner  of  the  soil  are  taken 
away,  but  all  that  he  can  claim  as  lord  of  the  manor  is  reserved  to  him.  The  right 
now  claimed  is  a  right  which  can  only  be  claimed  in  respect  of  the  ownership  of  the 
soil.  In  Ewart  v.  Graham  (7  H.  L.  Cas.  331)  all  the  learned  Judges  admitted  that 
Gerathead  v.  Morley  (3  Man.  &  G.  139)  is  distinguishable  from  that  case. 

Butt,  in  reply.  The  evident  intention  was  here,  as  in  Evcart  v.  Graham,  to  give  to 
the  lord  of  the  manor  any  right  of  sporting  which  de  facto  he  exercised  at  the  time 
of  the  passing  of  the  Act.     The  language  of  the  Acts  is  substantially  the  same. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  judgment. 
By  the  22nd  section  of  55  Geo.  3,  c.  xxxii.,  it  is  enacted  that  the  Commissioner  shall 
set  out,  allot  and  award  unto  the  lord  of  the  manor,  as  a  compensation  for  his  right 
and  interest  in  and  to  the  soil  of  the  commons,  moors  and  waste  grounds  within  the 
said  township,  one  full  sixteenth  part  &c.,  and  an  award  was  made  assigning  [616]  to 
the  lord  certain  allotments,  which  must  be  taken  to  have  been  a  compensation  for  his 
right  and  interest  in  and  to  the  soil  of  the  commons,  moors  and  waste  grounds. 
Then,  by  the  52nd  section,  it  is  provided  and  enacted  "  that  nothing  in  this  Act 
contained  shall  defeat,  lessen  or  prejudice  the  right,  title  or  interest  of  the  lord  or 
lords  of  the  said  manor,  of  or  to  the  mines,  beds  and  seams  of  coal,  or  any  mines  of 
iron,  &c.,  in  or  under  the  said  commons,  moors  and  waste  grounds,  intended  to  be 
divided  and  inclosed."  It  might  have  been  supposed  that,  as  the  22nd  section  gave 
to  the  lord  a  compensation  for  all  right  in  the  soil,  all  his  right  to  the  minerals  was 
gone,  but  the  52nd  section  says  that  he  is  still  to  have  a  right  to  the  mines.  (His 
Lordship  read  the  remainder  of  the  section.)  The  question  is  whether  the  right  of 
sporting  now  claimed  is  one  which  is  claimed  by  the  plaintiffs  as  owners  of  the  soil 
and  inheritance ;  because,  if  so,  it  is  not  reserved.  It  seems  to  us  that  it  is  so  claimed, 
and,  therefore,  so  far  as  it  relates  to  the  lands  allotted  to  other  persons  who  became 
owners  of  the  soil,  it  can  no  longer  be  claimed  by  the  plaintiffs  as  representing  the 
lords  of  the  manor.  For  these  reasons  it  appears  to  me  that  our  judgment  ought  to 
be  for  the  defendant. 

Martin,  B.  I  am  of  the  same  opinion.  Even  if  I  did  not  think  the  decision  of 
the  House  of  Lords  in  Ewart  v.  Graham  (7  H.  L.  Cas.  331)  correct,  I  am  bound  by  it ;  but 
I  concur  with  it,  and  it  accords  with  the  opinion  which  I  formed  when  the  case  was  i« 
this  Court, (i)  although  I  considered  myself  bound  by  the  case  of  Greaihead  v.  Mmiey 
(3  Man.  &  G.  1 39).  The  case  of  Ewart  v.  Graham  was  this :  Sir  James  Graham  was 
lord  of  a  manor  within  which  was  a  stinted  pasture  called  Bailey  [617]  Hope,  and  as 
such  was  owner  of  the  soil  of  the  stinted  pasture.  The  nature  of  stinted  pasture  was 
much  considered  in  The  Earl  of  Lonsdale  v,  Rigg  (see  1 1  Exch.  654,  and  in  error,  1  H. 
&  N.  923),  where  the  Exchequer  Chamber  concurred  with  the  majority  of  this  Court, 
that  it  is  an  incorporeal  right,  somewhat  analogous  to  a  right  of  common  ;  that  the 
ownership  of  the  soil  was  in  the  lord,  and  that  as  such  Lord  Lonsdale  was  entitled  to 
the  grouse  upon  it.  Sir  James  Graham  being  the  owner  in  fee  simple  of  the  soil  of 
the  stinted  pasture,  which  was  about  to  be  inclosed,  there  was  this  proviso  in  the  Act 
of  Parliament,  "That  nothing  herein  contained  shall  prejudice,  lessen,  or  defeat  the 
right,  title  or  interest  of  the  said  Sir  James  Graham,  his  heirs  or  assigns,  lords  of  the 
said  manor  of  Nicholforest  for  the  time  being,  of,  in,  or  to  any  seigniories,  royalties, 
rights,  or  services,  incident  or  belonging  to  such  manor,  but  that  the  said  Sir  James 
Graham,  his  heirs  and  assigns,  shall  and  may  from  time  to  time,  and  at  all  times 
hereafter,  hold  and  enjoy  the  same  respectively,  and  all  rents,  services,  fines,  courts, 
courts  leet  and  baron,  perquisites  and  profits  at  courts,  waifs,  estrays  and  forfeitures, 
and  all  coals,  mines,  minerals,  ores  and  metals  whatsoever,  and  all  powers  of  winning, 
worki'ng  and  getting  the  same,  and  all  rights  of  hunting,  shooting,  fishing  and  fowling 
in,  through  and  over  the  said  stinted  pasture,  and  every  part  and  allotment  thereof, 
and  all  other  seigniories,  royalties  and  privileges  to  the  lords  of  the  said  manor  of 
Nicholforest  for  the  time  being  incident  or  belonging,  (other  than  and  except  those 
which  are  expressly  declared  to  be  barred,  destroyed  and  extinguished  by  this  Act), 
in  as  full,  ample  and  beneficial  a  manner  as  they  respectively  could  and  might  have 
held  and  enjoyed  the  same  in  case  this  Act  had  not  been  passed."     So  that  there  was 

(J)  11  Exch.  327. 
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an  express  enactment  which  pointed  to  [618]  the  stinted  pasture,  giving  to  Sir  James 
Graham  the  right  of  hawking,  shooting,  fishing  and  fowling  over  the  stinted  pasture, 
and  every  part  and  allotment  thereof,  in  as  full  a  manner  as  if  the  Act  had  not  passed. 
I  apprehend  that  no  one  can  read  the  facts  of  that  case,  and  the  judgment  in  the 
House  of  Lords,  without  concurring  with  the  observations  which  the  Lord  Chancellor 
made  in  giving  judgment,  that  there  was  an  absolute  enactment  that  the  right  of 
shooting,  which  Sir  James  Graham  had  before,  should  be  continued  to  him  by  this 
Act,  or,  if  necessary,  granted  to  him  by  virtue  of  it.  It  is  clear  that  the  reasoning 
which  prevailed  there  does  not  apply  in  the  present  case.  The  55  Geo.  3,  c.  xxxii. 
recites,  "  that  in  the  township  of  Stansfield,  in  the  parish  of  Halifax,  in  the  county  of 
York,  there  are  divers  commons,  moors  or  waste  grounds,"  &c. ;  "  That  the  Hon.  and 
Rev.  John  Lumley  Savile,  as  lord  of  the  manor  of  Rawtonstall  with  Stansfield,  in  the 
said  county  of  York,  of  which  manor  the  said  township  of  Stansfield  is  parcel,  is  owner 
of  the  soil  of  the  said  several  commons,  moors  and  waste  grounds,  and  also  of  the 
coal  mines,  veins  and  seams  of  coal,  and  all  other  mines  and  minerals  therein,  and  is 
likewise  owner  of  certain  lands,  &c.  within  the  said  township  of  Stansfield;"  and  it 
enacts,  by  the  22nd  section,  "That  the  Commissioner  shall,  (after  setting  out  the  roads, 
and  previous  to  any  other  allotment),  set  out  and  allot  one-sixteenth  to  the  lord  of 
the  manor,  as  a  compensation  for  his  right  and  interest  in  and  to  the  soil  of  the  said 
commons  within  the  said  township  of  Stansfield."  Prima  facie  "the  soil"  means  all 
the  soil  and  everything  connected  with  the  soil.  The  case  states  that,  as  owner  of 
the  soil  of  the  said  commons,  the  lord  of  the  manor  had  an  exclusive  right  and  liberty 
for  himself  and  friends  to  shoot.  But  that  was  by  virtue  of  his  dominion  over  the 
[619]  soil  as  owner,  not  as  a  separate  franchise.  In  Greathead  v.  Mmiey  (3  Man.  &  G. 
139),  Tindal,  C.  J.,  in  giving  judgment,  points  out  that  "it  would  be  against  all  legal 
construction,  to  hold  that  the  power  of  the  lord  of  the  manor  to  hunt  or  shoot  over  a 
waste  or  common  within  his  own  manor,  is  merely  a  '  licence  or  liberty '  incident  to 
him  as  lord."  It  is,  by  the  52nd  section  enacted,  "That  nothing  in  this  Act  contained 
shall  defeat,  lessen  or  prejudice  the  right,  title  or  interest  of  the  lord  or  lords  of  the 
said  manor  of  Rawtonstall-with-Stansfield,  for  the  time  being,  of  or  to  the  mines,  beds 
and  seams  of  coal,  or  any  mines  of  iron,  ironstone  or  other  mines,  minerals  or  fossils, 
in  or  under  the  said  commons,  moors  and  waste  grounds  hereby  intended  to  be  divided 
and  inclosed."  This  is  an  express  enactment  that  though  the  right  to  the  surface  soil 
is  to  vest  in  the  allottees,  the  right  to  the  mines  and  minerals  shall  be  preserved  to 
the  lord  as  part  of  that  which  he  had  before  as  owner  of  the  soil.  It  goes  on  :  "or 
to  any  seigniories  or  royalties  incident  or  belonging  to  the  said  manor,  the  same  being 
hereby  reserved  to  the  lord  or  lords  of  the  said  manor  for  the  time  being."  Next 
it  states  what  these  incidents  are  :  "grave  rents,  copyhold  rents,  quit  rents,  free  rents 
and  other  rents  not  extinguished  or  abolished  and  compensated  for  by  this  Act ;  fines, 
reliefs,  duties,  customs,  and  services,  and  all  courts,  perquisites  and  profits  of  court, 
and  liberty  of  hawking,  hunting,  coursing,  fishing  and  fowling  within  and  throughout 
the  said  township  of  Stfinsfield  and  the  said  manor."  The  right  reserved  is  not 
confined  to  the  wastes  to  be  allotted  under  the  Act,  but  "within  and  throughout  the 
township  of  Stansfield  and  the  said  manor,"  which,  of  course,  must  mean,  "if  any 
such  thing  exists."  No  such  liberty  i^  found  to  exist  in  this  case,  but  the  contrary. 
The  section  goes  on  further  to  reserve  to  the  lord  "  goods  and  chattels  of  felons  and 
fugitives,  felons  [620]  of  themselves,  persons  outlawed,  waived  and  put  in  exigent, 
deodands,  treasure-trove,  waifs,  estrays,  forfeitures,  royalties,  jurisdictions,  franchises 
and  privileges  whatsoever  to  the  said  manor  incident  or  appertaining,  other  than  and 
except  such  right  as  could  or  might  be  claimed  by  him  as  owner  of  the  soil  and  inherit- 
ance of  the  said  commons."  So  that  the  Act  expressly  enacts  that  whatever  right 
was  claimed  by  the  lord  as  owner  of  the  soil  and  inheritance  <i  the  said  cmmons 
&c.,  should  be  taken  away  from  the  lord  and  go  to  the  persons  to  whom  the  lands 
were  allotted. 

In  the  West  Riding  of  Yorkshire  an  idea  prevails  that  lords  of  manors  have  a  right 
and  liberty  of  hawking,  hunting,  coursing,  fishing  and  fowling,  analogous  to  that  of 
fi'ee  warren  or  free  chase.  But  that  notion  is  erroneous.  They  have  no  such  right, 
and  these  words,  no  doubt,  were  inserted  to  preserve  any  right  of  the  description  of 
free  warren  or  free  chase  if  it  existed. 

Bramwell,  B.  I  am  of  the  same  opinion.  Looking  at  the  judgment  of  the 
House  of  Lords  in  Ewart  v.  Ch-aham,  if  I  had  to  pronounce  an  opinion  upon  it,  I 
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should  say  that  I  was  convinced    by  that  reasoning   which   caused    the    House  to 
decide  as  it  did.     Taking  that  decision  as  a  guide,  it  appears  to  me  that  the  case 
itself  is' no  authority  in  favour  of   the  present  plaintiff,  but  against  him.     I  think 
that  the  meaning  of  the  52nd  section  of  this  Act  is  very  plain.     The  section  begins 
by  the  necessary  provision  "  That  nothing  in  this  Act  contained  shall  defeat,  lessen  or 
prejudice  the  title  of  the  lord  to  the  mines  under  the  waste  grounds  intended  to  be 
divided  and  inclosed."     But  for  that  provision  I  presume  that  the  mines  would  have 
gone  to  the  persons  to  whom  the  surface  was  allotted ; — it  would  have  been  an  allot- 
ment of  the  soil  with  everything  underneath  it.     The  legislature  having  inserted  that 
neces-[621]-sary  provision,  puts  in  another  which  probably  is  not  strictly  necessary — 
"  or  to  any  seigniories  or  royalties  incident  or  belonging  to  the  manor,"  immediately 
using  a  different  expression,  and  not  referring,  as  before,  to  the  land  intended  to  be 
divided  and  inclosed.     Then  the  next  expression  is,  "  the  same  being  hereby  reserved 
to  the  lord."     There  are  no  words  of  grant  or  words  conferring  a  title ;  but  a  mere 
reservation  of  something  already  in  existence.     What  follows  is  an  expansion  of  those 
words : — "With  full  power  for  him  and  them  at  all  times  to  hold  and  enjoy  all  grave 
rents,  copyhold  rents,  quit   rents,  free   rents  and  other   rents   not  extinguished  or 
abolished  and  compensated  for  by  this  Act "  (these  are  clearly  manorial  rents),  "  fines, 
reliefs,  duties,   customs  and  services,  and  all  courts  and  perquisites  and  profits  of 
court."     I  presume  those  are  manorial  rights  also.     The  enactment  goes  on  in  the 
same  sentence,  "and   liberty  of   hawking,  hunting,  coursing,  fishing  and  fowling." 
I  think  if  it  had  stood  there,  inasmuch  as  it  would  have  been  a  mere  part  of  the 
explanation  of  what  was  meant  by  "  seigniories  and  royalties  incident  and  belonging 
to  the  manor,"  it  would  have  shewn  that  nothing  new  was  created  or  conferred  upon 
the  lord.     But  it  goes  on  "  within  and  throughout  the  said  township  of  Stansfield  and 
the  said  manor."     Now,  if  those  words  create  a  right  which  did  not  exist  before,  they 
create  it  throughout  the  township  of  Stansfield  as  well  as  the  manor.     The  words 
are  obviously  different  from  those  in  Ewart  v.  Gh'aham,  where  a  right  was  given  upon 
the  lands  allotted.     This  can  be  no  mistake,  because,  as  I  observed  on  the  previous 
part  of  the  section,  the  mines  under  the  lands  intended  to  be  divided  and  inclosed 
are  reserved ;  but  here  the  reservation  is  the  liberty  of  fowling,  hawking  &e.,  through- 
out the  township  of  Stansfield  and  the  manor.     It  cannot  be  contended  that  the  inten- 
tion was  to  confer  upon  the  lord  rights  over  por-[622]-tions  of  the  township  and  the 
manor  where  he  had  no  rights  before.     Mr.  Butt  suggested  that  the  words  "  in  as 
full,  ample  and  beneficial  a  manner  to  all  intents  and  purposes  as  if  the  said  Act  had 
not  been  passed,"  ascertain  and  limit  this  right,  and  restrict  it  to  lands  over  which 
the  lord  had  rights  before  the  passing  of  the  Act.     But  I  think  that  is  an  erroneous 
construction ;  the  words  alluded  to  are  put  in  for  the  benefit  of  the  lord,  to  secure 
to  him  any  right   which   it   might  turn   out   that  he  possessed.     It  goes  on  with 
rights  of  a  manorial  character — "  all  goods  and  chattels  of  felons  and  fugitives,  felons 
of  themselves,  persons  outlawed,  waived  and  put  in  exigent,  deodands,  treasure-trove, 
waifs,  estrays,  royalties,  jurisdiction,  franchises  and  privileges  whatsoever  to  the  said 
manor  appertaining,"  by  which  I  conceive  that  if  any  treasure  should  be  found  in  any 
of  these  allotted  lands,  the  lord  would  be  entitled  to  it.     It  is  manifest,  when  the 
whole  of   this  section  is  considered,  that  what  follows  the   words  "  seigniories  and 
royalties"  is  a  mere  expansion  and  explanation  of   those  words,  and  if   it  stopped 
there  I  should   have   had   no  difficulty  about  the  interpretation ;   but  in  the   next 
sentence  we  find  "other  than  and  except  such  right  as  could  or  might  be  claimed 
by  him  as  owner  of  the  soil  and  inheritance  of  the  said  common."     That  is  decisive 
upon  the  matter. 

Therefore,  independently  of  authority,  I  think  it  clear  that  no  new  right  was 
created  or  conferred  upon  the  lord,  but  merely  those  rights  which  he  had  before  were 
reserved  to  him.  In  Eioart  v.  Graham  it  was  enacted  that  the  lord  should  and  might, 
at  all  times  thereafter,  enjoy  the  right  of  hunting,  shooting,  fishing  and  fowling  over 
the  allotted  lands.  Probably  the  right  may  have  been  conferred  upon  him  under  some 
mistaken  notion  as  to  its  previous  existence ;  but,  be  that  as  it  may,  it  is  conferred  in 
express  terms. 

[623]  It  seems  to  me,  therefore,  that  the  right  claimed  by  the  plaintiffs  does  not 
exist,  and  that  the  defendant  is  entitled  to  the  judgment  of  the  Court. 

Wilde,  B.  I  am  of  the  same  opinion.  The  question  turns  entirely  upon  the 
construction  of  the  52nd  section.     In  all  these  cases  the  Court  has  to  determine  the 
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effect  of  the  particular  language  which  is  used  in  the  particular  act  of  parliament. 
Consequently,  I  agree  with  Mr.  Manisty,  that,  though  previous  cases  may  throw  some 
light  on  the  question,  they  are  not  direct  authorities  upon  the  point  before  us.  The 
language  of  the  Act  which  was  considered  by  this  Court  in  Greathead  v.  Mmiey  was 
not  similar  to  that  which  was  discussed  in  Ewart  v.  Gh-aJiam.  Again,  that  in  Ewart 
V.  Gh-aham  differs  from  that  which  we  find  in  the  present  case.  It  is  plain  that  this 
right  of  sporting  which  the  plaintiff  claims  is  a  right  of  a  territorial  nature,  and  Mr. 
Butt  did  not  attempt  to  suggest  the  contrary  in  the  course  of  his  argument.  That 
being  so,  the  only  question  is,  whether  on  reading  this  section,  we  can  see  that  it  was 
intended  that  the  right  of  shooting,  connected  with  the  territorial  right  in  the  soil, 
should  not  be  either  reserved  or  created  ?  The  words,  "  other  than  and  except  such 
right  as  could  or  might  be  claimed  by  him  as  owner  of  the  soil,"  shew  that  if  the 
right  was  a  territorial  one,  belonging  to  the  lord  as  owner  of  the  soil,  it  was  not  to 
be  reserved.  It  is  said  that  these  words  do  not  apply  to  the  liberty  of  hawking, 
hunting,  coursing,  fishing  and  fowling.  But  I  think  that  they  must  be  held  so  to 
apply.  The  words,  "the  liberty  of  hawking  and  hunting,"  &c.,  mentioned  in  the 
early  part  of  the  clause,  must  mean  a  seigniorial  right ;  and  for  this  reason — it  is  a 
right  that  is  to  be  exercised  within  and  throughout  the  township  of  Stansfield.  Now, 
inasmuch  as  the  case  shews  that  the  plaintiff  was  not  the  owner  of  the  [624]  whole 
township  of  Stansfield,  when  the  section  speaks  of  the  liberty  of  hunting,  hawking, 
&c.,  it  is  evidently  speaking  of  the  same  right  over  the  whole  township,  and  therefore 
of  a  right  or  supposed  right  not  connected  with  the  ownership  of  the  soil.  We  find 
it  spoken  of  in  the  same  sentence  with  other  rights  which  are  clearly  seigniorial. 
Adverting  for  a  moment  to  the  case  of  Etoart  v.  Gmham,  it  is  very  significant,  as  my 
brother  Bramwell  has  already  pointed  out,  that  there  the  reservation  or  grant  was  of 
the  liberty  of  hunting,  shooting,  &c.,  over  the  lands  allotted.  There,  as  here,  the 
lord  of  the  manor  did  not  appear  to  be  the  owner  of  all  the  lands  in  the  manor,  but 
the  right  which  was  reserved  or  granted  to  him  there  was  expressly  restricted  to  the 
lands  which  were  to  be  inclosed,  of  which  lands  he  was  owner.  Here,  on  the  contrary, 
the  right  reserved  is  of  hawking  and  sporting  over  and  throughout  the  whole  town- 
ship, of  part  of  which  the  lord  of  the  manor  was  not  the  owner.  Therefore  it  is  on 
the  face  of  it  a  reservation  of  a  seigniorial  right.  The  words  "  other  than  and  except 
such  right  as  could  or  might  be  claimed  by  him  as  owner  of  the  soil,"  must  be  read 
as  referring  to  the  liberty  of  hawking,  hunting,  &c.,  in  the  same  way  as  they  refer  to 
other  rights  mentioned  in  the  clause.  The  sentence  cannot  be  divided  into  two  parts. 
For  these  reasons,  I  think  that  our  judgment  ought  to  be  for  the  defendant. 
Judgment  for  the  defendant. 


[625]  Hodges,  Appellant  v.  Elizabeth  Bennett,  Respondent.  April  25,  I860.— 
On  an  information  under  the  7  &  8  Vict.  c.  101,  ss.  2,  3,  against  a  person  alleged 
to  be  the  father  of  a  bastard  child,  more  than  twelve  months  after  the  birth  of 
the  child,  it  is  not  necessary  that  the  testimony  of  the  mother  that  defendant 
paid  money  for  the  maintenance  of  the  child  within  twelve  months  after  its  birth 
should  be  corroborated. 

[S.  C.  29  L.  J.  M.  C.  224 ;  8  W.  K.  463 ;  2  L.  T.  190.] 

This  was  a  case  stated  by  two  justices  for  the  opinion  of  the  Court,  under  20  & 
21  Vict.  c.  43. 

The  appellant  was  summoned  by  the  respondent  to  appear  at  a  Petty  Session  of 
justices,  holden  at  Ilminster  on  the  25th  of  January,  1860. 

The  information  and  summons  (in  the  form  prescribed  by  the  8  &  9  Vict.  c.  10) 
stated,  that  the  respondent  had  been  delivered  of  a  bastard  child  on  the  2nd  of 
February,  1857,  more  than  twelve  calendar  months  before  the  date  of  the  information 
of  which  the  respondent  had  given  proof  to  the  summoning  justices  :  and  that  the 
appellant  had  paid  money  for  the  maintenance  of  the  child  within  twelve  calendar 
months  next  after  its  birth. 

The  proof  given  was  the  evidence  on  oath  to  that  effect  of  the  respondent  herself, 
but  without  any  corroborative  testimony. 
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On  the  case  being  called  on,  it  was  objected  that  the  justices  had  no  jurisdiction 
on  account  of  the  absence  of  such  confirmatory  proof  of  payment  within  twelvemonths, 
but  the  justices  overruled  the  objection. 

The  respondent  then  deposed  upon  oath  that  the  appellant  was  the  father  of  the 
child,  and  that  he  had  paid  two  shillings  a  week  for  its  maintenance  during  the  whole 
of  the  first  twelve  months  after  its  birth.  It  was  contended  that  she  was  bound  to 
produce  some  confirmatory  evidence  of  such  payment.  She  did  not  do  so ;  but,  her 
evidence  being  corroborated  in  material  particulars  as  to  the  paternity,  the  justices 
made  an  order  of  affiliation. 

No  counsel  appearing  for  the  respondent, 

[626]  Keane,  argued  for  the  appellant.  The  7  &  8  Viet.  c.  101,  s.  2,  enacts  that 
any  single  woman  who  may  be  delivered  of  a  bastard  child  may  at  any  time  within 
twelve  months  from  the  birth  of  such  child,  "  or  at  any  time  thereafter,  upon  proof 
that  the  man  alleged  to  be  the  father  of  such  child  has  within  the  twelve  months 
next  after  the  birth  of  such  child  paid  money  for  its  maintenance,  make  application 
to  any  justices  for  a  summons,"  &c.  And  by  section  3,  on  the  appearance  of  the  person 
summoned,  the  justices  in  petty  session  shall  hear  the  evidence  of  the  woman,  &c., 
"  and  if  the  evidence  of  the  mother  be  corroborated  in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  justices,  they  may  adjudge  the  man  to  be 
the  putative  father  of  such  bastard  child,"  &c.  The  proof  of  payment  of  money  within 
twelve  months  by  the  person  alleged  to  be  the  father  being  essential  to  give  the 
justices  jurisdiction,  it  is  submitted  that  it  is  necessary  that  the  testimony  of  the 
woman  should  be  corroborated  on  that  point.  He  referred  to  Regina  v.  Berry 
(1  Bell,  C.  C.  46)  and  llegimi  v.  Simmons  (1  Bell,  C.  C.  168). 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  justices  were  right.  They  state 
that  the  respondent  was  corroborated  in  material  particulars,  and  that  is  sufficient. 

Martin,  B.  The  decision  of  the  justices  was  right.  By  the  2nd  section  of  the 
7  &  8  Vict.  c.  101,  if  the  man  alleged  to  be  the  putative  father  has  paid  money  for 
maintenance  of  the  child  within  the  first  twelve  months  after  its  birth,  the  mother 
may  apply  for  the  summons.  By  section  3,  on  the  hearing,  if  the  evidence  of  the 
mother  is  corroborated  in  some  material  particular,  the  justices  may  make  an  order. 
Here  the  justices  state  that  the  mother  was  corroborated  in  a  material  particular. 
It  is  said  that  she  was  not  corroborated  [627]  in  the  particular  necessary  to  give 
jurisdiction.  But  it  is  enough  that  she  was  corroborated  in  some  material  particular ; 
and  this  is  in  analogy  to  the  practice  as  to  the  confirmation  of  the  testimony  of 
accomplices  in  criminal  cases. (a) 

Bramwell,  B.  All  that  the  statute  says  about  corroborative  testimony  is,  that 
"if  the  evidence  of  the  mother  be  corroborated  in  some  material  particular,"  the 
justices  may  adjudge  the  man  to  be  the  putative  father.  In  these  cases  the  man  is 
very  much  at  the  mercy  of  the  woman,  and  therefore  it  is  provided  that  her  testimony 
shall  be  corroborated.  Nothing  is  said  in  the  3rd  section  as  to  the  proof  of  payments 
by  the  father  within  twelve  months  after  the  birth  of  the  child,  though  the  defendant 
would  have  a  right  to  contest  that  matter  to  shew  that  the  justices  had  no  jurisdiction. 

Wilde,  B.  The  2nd  section  says  nothing  about  the  necessity  of  confirming  the 
woman's  testimony.  The  3rd  section  has  reference  only  to  the  proceedings  which  are 
to  take  place  upon  the  hearing,  when  the  question  is  to  be  whether  the  person  alleged 
to  be  the  father  was  really  so.  There  must  be  some  evidence  to  corroborate  the 
woman's  testimony  on  that  point. 

Appeal  dismissed. 


[628]  Carne  v.  Steer.  April  21,  I860.— The  plaintiff  did  the  builder's  work,  and 
C.  the  carpenter's  work,  to  a  house  occupied  by  the  defendant.  An  agent  for  the 
plaintiff  and  C.  sent  their  separate  bills  to  the  defendant  in  a  letter,  signed  by 
him  "per  proc,"  requesting  payment.  The  defendant  wrote  to  C.  in  answer, 
that  the  plaintiff  had  been  expressly  informed  that  the  work  was  to  be  paid  for  by 
the  landlord.     The  plaintiff  saw  this  letter  shortly  after  it  was  written,  and  did 

(a)  See  Roscoe's  Ev.  in  Crim.  Cases,  149,  4th  ed. 
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not  at  the  time  deny  the  facts  stated  in  it.     Held,  that  the  letter  was  admissible 
in  evidence  against  the  plaintiff. 

[S.  C.  29  L.  J.  Ex.  281 ;  2  L.  T.  198.] 

Action  for  work  and  labour. 

Pleas  :  never  indebted  and  payment.     Issues  thereon. 

At  the  trial,  before  Channel!,  B.,  at  the  last  Cornwall  Spring  Assizes,  it  appeared 
that  the  action  was  brought  to  recover  the  sum  of  4501.,  alleged  to  be  due  from  the 
defendant  to  the  plaintiff  in  respect  of  repairs  and  additions  to  a  house  occupied  by 
the  defendant  as  tenant  to  one  Major.  The  defence  was  that  the  contract  was  with 
Major.  The  plaintiff  had  done  the  builder's  work,  and  he  employed  a  person  named 
John  Crocker  to  do  the  carpenter's  work.  On  the  4th  of  August,  1848,  separate  bills 
for  the  builder's  and  carpenter's  work  were  made  out  by  Thomas  Crocker,  the  son  of 
John  Crocker,  and  sent  in  an  envelope  to  the  defendant.  On  the  part  of  the  plaintiff 
a  letter  was  put  in,  dated  the  1 6th  August,  1 858,  purporting  to  come  from  the  plain- 
tiff and  John  Crocker,  and  requesting  payment  of  the  bills.  This  letter  was  written 
by  Thomas  Crocker  and  was  signed  "  Thomas  Crocker,  per  proc.  John  Crocker  and 
Thomas  Came."  The  plaintiff  stated  that  he  did  not  authorize  this  letter,  but  he 
knew  of  it.  On  the  part  of  the  defendant,  a  letter  in  answer  written  by  him  to  John 
Crocker,  and  dated  the  17th  August,  1858,  was  tendered  in  evidence.  This  letter 
contained  the  following  passages:  "Before  the  alterations  were  commenced,  Mr. 
Carne  was  expressly  informed  that  they  were  to  be  paid  for  by  Mr.  Major,  and  you 
must  have  understood  this,  &c.  You  must  therefore  look  to  him  to  discharge  your 
demand.  After  overlooking  your  bills  I  forwarded  them  to  Mr.  Major,  which  was 
all  I  had  to  do  in  the  matter  concerning  you."  The  plaintiff  admitted  that  he  had 
seen  the  letter  shortly  [629]  after  it  was  written.  He  did  not  at  that  time  deny  the 
facts  stated  in  it.  It  was  objected  that  the  letter  was  not  admissible  in  evidence 
against  the  plaintiff. 

The  learned  Judge  thought  that  as,  in  effect,  the  plaintiff  must  be  taken  to  have 
authorized  the  letter  purporting  to  come  from  him  and  John  Crocker,  an  answer 
addressed  to  John  Crocker  was  evidence  against  the  plaintiff  as  a  letter  written  to  his 
agent  concerning  his  business.  The  learned  Judge  having  left  it  to  the  jury  to  say 
whether  the  plaintiff  contracted  with  the  defendant  or  Major,  they  found  a  verdict 
for  the  defendant. 

Coleridge  now  moved  for  a  new  trial,  on  the  ground  that  the  letter  of  the  17th 
August,  1858,  was  improperly  received  in  evidence.  The  letter  was  not  evidence 
against  the  plaintiff.  The  plaintiff  and  John  Crocker  were  not  partners  in  the  work, 
but  had  separate  interests,  and  it  was  for  their  own  convenience  that  they  instructed 
the  same  person  to  make  out  their  respective  bills.  What  one  of  them  said  would 
not  be  evidence  against  the  other ;  nor  what  was  said  to  one  apart  from  the  other. 
Neither  could  a  letter  written  to  one  of  them  be  evidence  against  the  other. 
[Channell,  B.  The  plaintiff  sanctioned  the  letter  written  by  Thomas  Crocker,  and 
though  the  answer  is  addressed  to  John  Crocker  only  the  plaintiff  admitted  that  he 
had  seen  it.  If  the  letter  had  been  written  to  an  agent  acting  for  them  both,  in 
answer  to  a  letter  sent  by  him  on  their  behalf,  it  would  be  evidence;  and  why  is  it 
the  less  so  because  written  to  one  of  the  principals  and  shewn  to  the  other? 
Pollock,  C.  B.  The  plaintiff  saw  the  letter  and  knew  its  contents,  and  did  not  deny 
the  facts  stated  in  it.  Where  a  conversation  takes  place  in  the  presence  of  a  plaintiff 
and  defendant,  and  a  statement  is  made  against  him  which  he  does  not  contradict, 
evidence  may  be  given  of  that  conver-[630]-sation.  Whatever  a  plaintiff  or  defendant 
has  written,  said,  or  done,  in  the  course  of  the  transaction  in  question  is  evidence 
against  him.  The  only  objection  which  could  be  raised  is  on  the  score  of  irrelevancy.] 
It  is  conceded  that  the  letter  was  relevant  to  the  matter  in  dispute,  and  calculated  to 
prejudice  the  plaintiffs  case.  That,  however^  illustrates  the  objection  to  its  admissi- 
bility ;  for  why  should  the  plaintiff  be  prejudiced  by  a  letter  not  written  to  him  ? 
[Pollock,  C.  B.  It  was  in  answer  to  a  letter  authorized  by  him,  and  it  was  seen  by 
him.     The  letter  is  evidence  that  the  plaintiff  had  notice  of  the  facts  stated  in  it.] 

Channell,  B.  I  still  entertain  the  opinion  that  the  letter  was  properly  received 
in  evidence.  The  plaintiff  put  in  a  letter,  dated  the  16th  August,  1858,  which  was 
written  on  behalf  of  the  plaintiff  and  John  Crocker  to  the  defendant.  It  is  true  that 
the  plaintiff  and  John  Crocker  had  not  a  partnership  claim  but  independent  claims  : 
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those  claims  were,  however,  for  work  done  to  the  same  house  and  at  the  same  time. 
The  letter  of  the  16th  August,  1858,  was  not  signed  by  the  plaintiff  or  John  Crocker, 
but  by  a  person  of  the  name  of  Thomas  Crocker,  who  professed  to  act  for  both  of  them. 
The  plaintiff  had  in  effect  authorized  Thomas  Crocker  to  write  that  letter,  for  he  said 
that  he  knew  that  it  was  written.  Then,  that  letter  having  been  put  in  by  the  plain- 
tiff, the  question  is  whether  the  letter  in  answer  was  receivable  in  evidence.  If  the 
defendant  had  written  it  to  the  plaintiff  there  is  no  doubt  it  would  have  been  admis- 
sible. The  letter  was  addressed  to  John  Crocker,  and  therefore  may  be  taken  only 
as  an  answer  to  so  much  of  the  former  letter  as  related  to  him ;  but  it  was  seen  by 
the  plaintiff  directly  after,  and  was  written  and  sent  in  answer  to  a  claim  made  on 
behalf  of  the  plaintiff  as  well  as  John  Crocker.  It  was  a  letter  in  which  the  plaintiff 
was  [631]  interested,  and,  though  not  addressed  to  him  but  to  the  other  principal,  it 
was  shewn  to  the  plaintiff  and  seen  by  him  at  the  time.  I  am  therefore  of  opinion 
that  the  letter  was  properly  admitted,  not  as  evidence  of  the  facts  therein  stated,  but 
as  shewing  that  the  plaintiff  had  notice  of  them. 

Pollock,  C.  B.  I  am  of  the  same  opinion.  I  have  already  intimated,  in  the 
course  of  the  argument,  that  the  letter  was  admissible  on  a  larger  ground  than  that 
stated  at  the  trial.  It  was  an  answer  to  an  application  for  payment  to  which  the 
plaintiff  was  a  party,  and  though  the  letter  was  not  addressed  to  him,  inasmuch  as  he 
saw  it  at  the  time,  it  was  clearly  admissible  for  the  purpose  of  shewing  that  he  had 
notice  of  its  contents  whatever  they  might  be.  It  is  no  evidence  of  the  facts  stated 
in  the  letter,  but  it  is  evidence  that  the  plaintiff  had  notice  of  them.  As  to  the  argu- 
ment, that  a  party  may  be  prejudiced  by  the  admission  of  evidence  of  this  kind,  I  observe 
that  in  the  case  of  Gaskill  v.  Skene  (14  Q.  B.  664,  670),  Coleridge,  J.,  said  : — "I  agree 
with  the  defendant's  counsel,  that  there  may  be  a  mischievous  attempt  to  manufacture 
evidence  by  making  a  tricky  statement  of  the  party's  case,  and  then  offering  it  in 
evidence  as  having  served  on  the  other  party  a  demand.  I  hope  that  whenever  such 
an  unworthy  attempt  is  made  the  Judge  will  take  care  to  baffle  it,  either,  when 
practicable,  by  striking  out  the  improper  statement,  or,  where  that  cannot  be  done, 
by  cautioning  the  jury  and  making  to  them  proper  comments  on  the  course  pursued. 
But  surely,  when  such  letters  as  these  were  sent  to  the  defendant,  his  silence  was 
evidence  from  which  the  jury  might  reasonably  draw  an  inference."  In  this  case  the 
letter  was  certainly  evidence,  and,  there  being  no  objection  to  its  reception,  there 
ought  to  be  no  rule. 

[632]  Wilde,  B.  I  am  of  the  same  opinion.  I  entertain  no  doubt  whatever  on 
the  subject.  This  letter  was  an  answer  to  an  application  made  by  the  plaintiff  and 
John  Crocker  through  their  agent ;  and  if  the  defendant  had  written  a  letter  to  the 
agent,  intending  it  as  an  answer  to  both,  that  would  clearly  have  been  admissible. 
So,  if  the  letter  had  been  addressed  to  the  plaintiff.  The  defendant  wrote  a  letter, 
and  instead  of  directing  it  to  the  agent,  directed  it  to  one  of  the  two  principals,  but 
he  intended  it  for  both,  and  the  plaintiff  saw  it.  If  the  answer  had  been  sent  to  the 
plaintiff  it  would  have  been  admissible  in  evidence  only  on  the  same  ground  that  this 
letter  is. 

Rule  refused. 

Owen  Lees,  an  Infant,  by  Joseph  Lees,  his  Next  Friend  v.  Smith.  May  8,  1860. — 
Where,  in  an  interpleader  issue  in  which  an  infant  was  plaintiff,  his  nearest 
relative,  who  was  insolvent,  had  been  appointed  prochein  ami,  the  Court  on 
motion  removed  him  ;  it  not  appearing  by  affidavit  that  no  solvent  person  could 
be  found  to  act  on  behalf  of  the  infant. 

[S.  C.  29  L.  J.  Ex.  294;  8  W.  E.  464 ;  2  L.  T.  252.] 

The  defendant  in  this  case  recovered  judgment  in  an  action  against  Joseph  Lees, 
and  issued  thereon  a  writ  of  fi.  fa.,  under  which  the  sheriff  of  Warwickshire  seized 
certain  goods.  A  claim  having  been  made  to  these  goods  on  the  16th  January, 
Bramwell,  B.,  directed  an  interpleader  issue  in  which  the  infant,  Owen  Lees,  should 
be  plaintiff  and  the  execution  creditor  defendant ;  and  that  the  question  to  be  tried 
should  be  whether  the  said  goods,  at  the  time  of  the  seizure  thereof  by  the  sheriff, 
were,  as  to  part,  the  goods  of  Owen  Lees  in  his  own  I'ight  as  against  the  defendant, 
and,  as  to  the  remaining  part  thereof,  were  the  goods  of  Joseph  Lees  as  administrator 
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of  Owen  Lees  the  father  of  the  plaintiff.  On  the  1st  February  Bramwell,  B.,  made 
an  order  that  Joseph  Lees,  who  was  an  uncle  of  the  plaintiff,  should  be  admitted  to 
prosecute  the  suit  as  [633]  next  friend  of  the  plaintiff.  On  the  8th  February  an 
application  was  made  to  rescind  that  order,  on  the  ground  that  Joseph  Lees  was 
insolvent.  This  application  was  dismissed  on  the  ground  that  his  appointment  had 
been  suggested  by  the  defendant,  and  was  part  of  the  arrangement  under  which  the 
interpleader  order  was  made. 

Gray,  in  the  present  term,  obtained  a  rule  to  shew  cause  why  the  appointment  of 
Joseph  Lees,  as  next  friend  of  the  plaintiff,  should  not  be  set  aside,  or  why  Joseph 
Lees  should  not  give  security  for  costs.  The  affidavit  in  support  of  the  application 
stated  that  Joseph  Lees  was  not  a  housekeeper ;  that  he  had  no  business  ;  that  he  was 
insolvent,  and  lying  in  prison. 

Field  now  shewed  cause.  The  person  appointed  prochein  ami  is  the  uncle  and 
natural  guardian  of  the  infant.  This  is  not  the  ordinary  case  of  an  action  in  which 
the  infant  is  the  person  commencing  the  proceedings,  but  it  is  an  interpleader  issue 
to  which  he  is  made  a  party  in  invitum.  Even  if  this  were  an  action,  the  mere 
circumstance  that  the  prochein  ami  is  insolvent  is  not  a  sufficient  ground  for  calling 
on  him  to  give  security  for  costs.  Li  JVray  v.  Broivn  (6  Bing.  N.  C.  271)  the  Court 
of  Common  Pleas  refused  to  order  the  plaintiff  to  give  security  for  costs  on  the 
ground  that  he  had  been  three  times  insolvent  and  once  bankrupt,  and  was  only  suing 
as  trustee  for  a  third  person. 

Gray,  in  support  of  the  rule.  This  prochein  ami,  being  the  execution  debtor  in 
the  original  action  and  also  insolvent,  is  an  improper  person  to  be  appointed,  and  the 
Court  will  either  remove  him  or  require  him  to  give  security  for  costs.  There  is  no 
difference  in  this  respect  between  an  inter-[634]-pleader  issue  and  an  ordinary  action. 
In  Watson  v.  Eraser  (8  M.  &  W.  660),  where  an  uncertificated  bankrupt  was  appointed 
prochein  ami,  the  Court  removed  him  and  ordered  another  to  be  appointed.  Parke,  B., 
there  said  : — "  It  is  the  duty  of  the  Court,  in  its  discretion,  to  appoint  a  proper  person 
to  act  as  the  prochein  ami  of  an  infant  when  he  requires  the  aid  of  one.  The  object 
of  the  appointment  is  that  the  defendant  may  have  security  for  costs."  Here  the 
Court  has  been  deceived,  and  has  unknowingly  appointed  an  improper  person. 

Pollock,  C.  B.  The  rule  must  be  absolute.  No  doubt  this  person  is  very  unfit 
to  be  prochein  ami,  as  he  is  now  in  prison  for  debt.  There  is  no  affidavit  that  no 
other  person  can  be  found  to  act  on  behalf  of  the  infant,  and,  therefore,  we  think  that 
this  person  ought  to  be  removed. 

Martin,  B.  I  am  of  the  same  opinion.  The  case  falls  within  the  principle  of 
Watson  v.  Eraser.  A  person  who  is  put  forward  as  a  security  for  costs  ought  to  be 
competent  to  pay  them — it  is  but  justice  between  man  and  man  that  it  should  be  so. 
Here  the  person  appointed  prochein  ami,  who  was  defendant  in  the  original  suit,  is 
insolvent  and  in  prison  for  debt.  It  is  very  different  where  a  party  is  suing  in  his 
own  right  as  legal  owner  of  the  right  of  action,  whether  in  trust  for  another  or  not. 
A  prochein  ami  has  no  legal  interest  in  the  right  of  action,  but  is  merely  appointed 
by  the  Court  to  carry  on  the  suit  for  the  infant. 

Bramwell,  B.  It  is  the  Court  who  appoint  the  person  to  act  as  prochein  ami, 
and  they  ought  to  appoint  a  proper  one.  If  it  turns  out  that  an  improper  person  is 
appointed,  the  Court  ought  to  remove  him  and  appoint  another.  If  [635]  indeed,  he 
were  the  proper  and  natural  guardian  of  the  infant,  and  there  was  no  one  else  to  act 
in  the  capacity,  so  that  if  he  were  removed  the  infant  could  not  proceed  further, 
perhaps  we  should  not  remove  him  ;  but  there  is  no  affidavit  on  the  part  of  the  plaintiff 
that  he  cannot  find  a  solvent  person  to  be  prochein  ami,  and  one  who  is  competent  to 
pay  costs.  That  being  so  the  case  is  within  the  principle  of  the  decision  in  Watson  v. 
Eraser. 

Wilde,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  There  may 
be  cases  in  which  there  would  be  difficulty  in  finding  an}'  other  person  to  act  as 
prochein  ami,  but,  in  the  absence  of  any  such  affidavit,  I  think  that  this  person,  being 
an  improper  person,  ought  to  be  removed. 

Rule  absolute. 
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Fairman  v.  Oakford.     May  7,  1860. — There  is  no  inflexible  rule  that  an  indefinite 
hiring  of  a  clerk  must  be  construed  as  a  hiring  for  a  year. 

[S.  C.  29  L.  J.  Ex.  459.  Adopted,  Creen  v.  Wright,  1876,  1  C.  P.  D.  591.  Dicta 
discussed,  Buckingham  v.  Surrey  and  Hants  Canal  Company,  1882,  46  L.  T.  885; 
Foxall  V.  International  Land  Credit  Company,  1867,  16  L.  T.  637.] 

Declaration.  That  it  was  agreed  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  serve  the  defendant  in  the  capacity  of  clerk  for  one  whole  year :  that 
plaintiff  entered  upon  the  service ;  yet  the  defendant  would  not  continue  the  plaintiff 
in  his  employ  until  the  expiration  of  the  current  year,  but  wrongfully  dismissed 
him,  &c. 

Plea.     That  it  was  not  agreed  as  alleged.- 

At  the  trial,  before  Channell,  B.,  at  the  London  Sittings  in  this  term,  it  appeared 
that  defendant  was  a  shipbroker,  and  the  plaintiff  stated,  that  on  the  26th  of  July, 
1859,  he  entered  into  the  service  of  the  defendant  as  a  clerk  at  a  salary  of  2501.  a  year, 
which  was  paid  weekly.  No  time  was  mentioned.  On  the  20th  of  January  following, 
the  defendant  gave  him  a  month's  notice,  and  dismissed  him  on  the  20th  of  February. 
On  cross-examination  he  said,  that  [636]  the  plaintiff  had  been  previously  in  the 
service  of  the  defendant,  and,  when  discharged,  was  paid  a  month's  salary  in  lieu  of 
notice.  The  defendant  stated  that  when  the  plaintiff  was  engaged  on  the  second 
occasion,  the  terms  were  to  be  the  same  as  on  the  former  occasion,  except  as  to  the 
amount  of  salary.  The  learned  Judge  having  left  it  to  the  jury  to  say  whether  the 
engagement  was  for  a  year,  they  found  that  it  was  not  a  hiring  for  a  year,  and  a 
verdict  was  accordingly  entered  for  the  defendant. 

Doyle  now  moved  for  a  new  trial  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence.(a)  The  learned  Judge  should  have  told  the  jury  that 
if  there  was  an  indefinite  hiring,  it  was  a  hiring  for  a  year.  [He  referred  to  Beeston 
V.  Collyer  (4  Bing.  309),  Williams  v.  Byrne  (7  A.  &  E.  177),  Baxter  v.  Nurse  (6  M.  &  G. 
935),  and  Todd  v.  Kerrich  (8  Exch.  151).] 

Pollock,  C.  B.  There  will  be  no  rule.  The  learned  Judge's  direction  was  correct, 
and  no  fault  is  to  be  found  with  the  verdict  of  the  jury.  The  plaintiff  was  hired  as 
a  clerk  at  a  salary  of  2501.  a  year,  and  dismissed  at  a  month's  notice.  When  he 
quitted  the  defendant's  service  on  a  former  occasion,  he  accepted  a  month's  salary  in 
lieu  of  notice,  and  the  jury  were  warranted  in  finding  that  the  second  engagement 
was  on  similar  terms.  As  to  the  other  point,  there  is  no  inflexible  rule  that  a  general 
hiring  is  a  hiring  for  a  year.  Each  particular  case  must  depend  upon  its  own  circum- 
stances. From  much  experience  of  juries,  I  have  come  to  the  conclusion,  that  usually 
the  indefinite  hiring  of  a  clerk  is  not  a  hiring  for  a  year,  but  rather  one  determinable 
by  three  months'  notice. 

Kule  refused.(/) 

[637]  NURTON  V.  Dickson.  May  2,  I860.— If  articles  connected  with  a  parlia- 
mentary election  are  supplied  upon  the  orders  of  a  candidate  given  personally, 
the  right  of  the  creditor  to  maintain  an  action  for  the  price  is  not  affected  by  the 
18th  or  31st  sections  of  the  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict. 
c.  102). 

[S.  C.  29  L.  J.  Ex.  337 ;  6  Jur.  (N.  S.)  708 ;  8  W.  R.  530.] 

Debt  for  work  and  materials  supplied  and  goods  sold  by  the  plaintiff  to  the 
defendant. 

Plea  :  Never  indebted.     Whereupon  issue  was  joined. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  sittings  in  last  Hilary  Term, 
it  appeared  that  the  action  was  brought  to  recover  the  amount  of  a  bill  for  printing 
cards  for  the  defendant,  one  of  the  candidates  at  the  parliamentary  election  for  'the 
borough  of  Marylebone  in  July,  1859.  The  plaintiff  proved  that  the  order  was  given 
in  the  presence  of  the  defendant  by  one  Watson,  who  was  an  agent  for  election 

(a)  Before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  and  Wilde,  B. 
( V)  See  Huttman  v.  Boulnois,  2  C.  &  P.  210. 
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expenses,  appointed  by  the  defendant  in  pursuance  of  the  Slst  section  of  the  Corrupt 
Practices  Prevention  Act,  1854  (17  &  18  Vict.  c.  102).  Within  two  days  after  the 
election  the  plaintiff  sent  his  bill  to  Watson. 

The  learned  Judge  left  it  to  the  jury  to  .say  whether  the  order  was  given  by  the 
defendant  personally  or  by  his  agent.  The  jury  found  that  the  defendant  gave  the 
order  himself;  inasmuch  as  he  was  personally  present  when  it  was  given.  Upon 
which  a  verdict  was  entered  for  the  plaintiff",  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  on  the  ground  that  under  the  circumstances  he 
was  not  liable. 

J.  D.  Coleridge,  in  the  same  term,  obtained  a  rule  to  enter  the  verdict  accordingly, 
or  for  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence. 

Joyce  now  shewed  cause.  First,  there  is  no  provision  in  the  17  &  18  Vict.  c.  102, 
which  makes  this  contract  illegal.  The  object  of  that  Act  was  that  all  expenses  which 
might  [638]  be  incurred  should  be  submitted  to  the  auditor.  It  is  provided  that 
if  a  candidate  conducts  his  election  by  means  of  agents,  they  shall  be  appointed,  and 
the  fact  of  their  agency  made  known  to  the  auditor  in  a  particular  way.  But  there 
is  nothing  to  prevent  a  candidate  from  personally  entering  into  such  a  contract  as 
this.  It  is  clear  from  the  19th  and  20th  sections  that  the  legislature  contemplated 
that  actions  might  be  brought  against  candidates.  Secondly,  if  the  defence  is  avail- 
able, it  should  have  been  pleaded  specially :  Pleading  Rules,  Trin.  T.  1853,  rules  6,  8  : 
Fenwick  v.  Laycock  (1  Q.  B.  414),  Varney  v.  Hickman  (5  C.  B.  271),  Martin  v.  Smith 
(4  Bing.  N.  C.  436). 

J.  D.  Coleridge,  in  support  of  the  rule.     The  defence  is  available  under  the  general 
issue,  because  proof  of  the  authority  to  make  the  contract  is  part  of  the  plaintiff's  case. 
Besides,  it  is  not  now  open  to  the  plaintiff  to  rely  on  this  objection,  but  it  should  have 
been  taken  at  the  trial.     Assuming  that  the  contract  was,  in  fact,  made  by  the  defen- 
dant, it  is  submitted  that  he  was  in  law  incapable  of  giving  the  order.     If  the  general 
policy  of  the  Act  is  considered,  it  will  be  found  that  the  object  of  the  legislature  was 
to  impose  a  disability  on  the  candidate,  and  render  him  incapable  of  contracting  in 
respect  of  matters  connected  with  the  election.     The  intention  was  to  prevent  corrupt 
practices  at  elections ;  and  for  that  purpose  the  15th  section  enacts  that  once  in  every 
year  the  returning  officer  of  every  county,  city  and  borough  shall  appoint  a  fit  person 
to  be  called  the  "election  auditor,  or  auditor  of  election  expenses,"  to  act  at  any 
election  for  the  year  then  next  ensuing,  and  such  returning  officer  shall  give  public 
notice   of   such  appointment   in  such  county,  city,  or  borough.     By  section  16  all 
persons  who  shall  have  any  claims  against  a  candidate  are  to  send  in  their  bills,  within 
one  month  from  the  day  [639]  of  election,  to  the  candidate  or  some  authorized  agent 
on  his  behalf,  &c.     By  section  17  the  candidate  is  to  send  in  all  such  bills  for  payment 
to  the  election  auditor  within  three  months  after  the  declaration  of  the  election,  &c. 
By  section  18,  "No  payment  of  any  bill,  charge,  or  claim,  or  of  any  money  whatever, 
for  or  in  respect  of  any  election  or  the  expenses  thereof  (except  as  herein  excepted) 
shall  be  made  by  or  by  the  authority  of  any  candidate,  except  by  or  through  such 
election  auditor,  and  any  payment  made  by  or  by  the  authority  of   any  candidate 
otherwise  than  as  herein  provided,  shall  be  deemed  and  taken  to  be  an  illegal  payment, 
and  upon  proof  thereof  such  candidate  shall  forfeit  the  sum  of  ten  pounds  with  double 
the  amount  of  such  illegal  payment  and  full  costs  of  suit  to  any  person  who  will  sue 
for  the  same."     The  exceptions  referred  to  in  this  section  are  those  mentioned  in  the 
22nd  section,  viz.,  the   personal   expenses   of   the   candidate  and  the   expenses   of 
advertising  in  newspapers;  but  a  true  account  of  the  sums  paid  in  respect  of  advertise- 
ments is  to  be  rendered   to  the  election  auditor ;   so  that  the  scheme  is  that  the 
candidate  shall  not  make  any  payments  himself  in  respect  of  expenses  incurred,  except 
those  for  personal  expenses  and  advertising  in  newspapers,  and  even  of  the  latter  he 
is  to  render  an  account.     By  the  25th  section,  before  the  day  of  nomination  he  may 
pay,  in  ready  money,  reasonable  expenses,  the  payment  of  which  cannot  conveniently 
be  postponed ;  but  even  such  payments  are  not  legal  unless  an  account  of  them  is 
rendered  to  the  election  auditor.     Section  31  provides,  that  every  candidate  shall 
before  or  at  the  nomination  declare  to  the  election  auditor  the  name  of  his  agent  for 
election  expenses,  "  and  no  other  than  such  agent  shall  have  authority  to  expend  any 
money  or  incur  any  expenses  of  or  relating  to  the  election  in  the  name  or  on  behalf 
of  the  candidate."     By  section  32,  in  case  of  a  person  being  proposed  in  his  absence, 
"  it  shall  be  lawful  for  the  persons  [640]  proposing  and  seconding  him  to  pay  and 


1336  NURTON    V.  DICKSON  6  H.  &  N.  641. 

agree  to  pay  the  lawful  expenses  of  the  election  of  such  person."  With  these  excep- 
tions, payment  of  all  expenses  is  to  be  made  through  the  election  auditor.  Whether 
the  contract  is  made  by  the  candidate  or  by  the  authority  of  the  candidate  is  not 
material.  [Martin,  B.,  referred  to  the  20th  section.]  The  candidate  is  not  to  deal 
personally  with  the  electors.  [Wilde,  B,  The  candidate  is  prohibited  from  paying 
in  order  that  the  election  auditor  may  know  everything  relating  to  the  election 
expenses.  I  agree  that  the  candidate  cannot  legally  pay  the  debt ;  but  why  should 
not  the  creditor  recover  judgment?  The  election  auditor  may  pay  the  amount.]  The 
candidate  is  expressly  forbidden  to  pay,  and  therefore  the  Court  will  not  by  giving  a 
judgment  compel  him  to  do  that  which  is  illegal. 

Pollock,  B.  If  the  object  of  the  statute  had  been  that  suggested  in  the  argu- 
ment for  the  defendant  there  would  not  have  been  the  exception  which  we  find  in  the 
20th  section.  [His  lordship  read  it.]  Translating  that,  I  understand  it  to  mean 
that  if  the  candidate  shall  personally  give  orders  for  any  thing  connected  with  the 
election,  nothing  therein  contained  shall  limit  the  right  of  the  creditor  to  bring  his 
action  and  obtain  judgment  against  him.  The  jury  having  found  that  the  orders 
were  given  in  the  presence  of  the  defendant,  there  is  no  answer  to  the  action,  and  the 
rule  must,  therefore,  be  discharged. 

Martin,  B.  I  am  of  the  same  opinion.  In  order  to  entitle  the  defendant  to 
succeed  he  must  shew  that  the  contract  and  the  payment  of  the  debt  are  illegal. 
There  is  nothing  in  the  Act  which  leads  to  that  conclusion,  but  rather  the  contrary. 
Its  object  was  to  prevent  bribery,  and  for  that  purpose  it  enacts,  by  section  16,  that 
persons  having  claims  against  any  candidate  shall  send  in  such  claims,  within  [641] 
one  month  from  the  day  of  election,  to  the  candidate,  otherwise  their  claims  shall  be 
barred.  By  section  17  the  candidate  is  required  to  send  in  such  claims  to  the  election 
auditor  for  payment  within  three  months.  By  section  18,  no  payment  (except  as 
therein  excepted)  shall  be  made  except  through  the  auditor,  and  any  payment  made 
otherwise  is  illegal,  that  is,  illegal  as  regards  the  candidate,  so  as  to  compel  him  to 
make  the  payment  through  the  election  auditor.  But  there  is  nothing  to  shew  that 
the  creditor  is  not  to  recover  his  debt.  The  exception  in  the  18th  section  relates  to 
the  payment  or  satisfaction  mentioned  in  the  20th  section,  and  there  is  a  special 
provision  in  that  section  to  meet  this  excepted  case,  viz.,  that  the  candidate  is  to 
forward  to  the  election  auditor  a  certified  copy  of  the  judgment,  and  a  statement  of 
the  monies  paid  or  obtained  in  respect  of  such  judgment ;  and  by  the  21st  section  he 
is  not  allowed  to  settle  the  action  without  the  consent  of  the  election  auditor.  The 
31st  section  amounts  to  no  more  than  this,  that  the  agent  must  be  an  agent  appointed 
in  writing.  If  there  had  been  anything  in  the  point,  the  defence  should  have  been 
pleaded  specially. 

Wilde,  B.  I  am  of  the  same  opinion.  I  think  that  the  only  ground  for  argu- 
ment is  supplied  by  the  31st  section,  the  language  of  which,  at  first  sight,  appears 
ambiguous, — "  No  other  than  such  agents  shall  have  authority  to  expend  any  money 
or  incur  any  expences  of  or  relating  to  the  election,  in  the  name  or  on  the  behalf  of 
the  candidate."  Mr.  Coleridge  contended  that  the  candidate  was  forbidden  to  pay 
the  debt.  But  there  are  two  ways  of  paying,  by  himself,  or  through  the  auditor. 
The  candidate  is  only  forbidden  to  pay  himself,  that  is,  he  must  pay  through  the 
auditor ;  or  if  the  money  is  otherwise  obtained  from  him  he  must  render  an  account 
to  the  auditor.  There  is  no  [642]  absolute  pi'ohibition  against  paying  ;  the  whole  and 
sole  scope  of  these  enactments  is  to  make  the  proceedings  of  the  candidate  public,  by 
causing  all  the  charges  to  pass  through  the  hands  of  the  election  auditor,  and  for  that 
purpose  the  31st  section  confines  the  liability  of  the  candidate  to  orders  given  by  his 
agents  appointed  in  writing. 

Bramwell,  B.  I  agree  with  my  brother  Wilde  in  thinking  that  the  object  of  the 
statute  is  to  preclude  payments  by  the  candidate  himself.  The  31st  section  has  been 
relied  on.  It  provides  that  the  candidate  shall  declare,  in  writing,  to  the  auditor  the 
names  of  his  agents,  "and  no  other  than  such  agents  shall  have  authority  to  expend 
any  money."  It  was  argued  that  "no  other"  means  "no  other  person  ;"  I  think  it 
means  "  no  other  agent,"  because  section  22  shews  that  the  candidate  may  personally 
expend  monies.  Mr.  Coleridge  argued  that,  taken  in  connection  with  the  18th,  19th 
and  20th  sections,  it  shews  that  the  candidate  himself  has  no  authority  to  incur  debts 
for  election  expences.  But  that  is  not  the  meaning  I  gather  from  these  sections.  I 
think  the  meaning  is  that  the  candidate  shall  not  pay  such  debts,  except  through  the 
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election  auditor.  If  he  does  it  shall  be  an  illegal  payment,  subjecting  him  to  a  penalty. 
By  section  20,  when  judgment  is  recovered  against  him,  if  he  satisfies  the  debt  he 
must  make  it  known  to  the  auditor.  Section  31  limits  the  authority  to  act  for  the 
candidate  to  agents  appointed  in  writing,  and  provides  that  these  agents  shall  render 
an  account  of  all  they  pay  to  the  election  auditor,  and  when  the  candidate  gives  orders 
personally  he  is  not  to  pay  any  money,  even  into  Court,  except  through  the  election 
auditor.  The  consequence  is,  that  every  expense  incurred  by  the  candidate  will  be 
laid  before  the  auditor. 
Rule  discharged. 


[643]  Nichols  and  Another  v.  Chapman.  May  8,  I860.— To  an  action  on  the 
case  for  disturbance  of  a  right  of  common  by  putting  cows  on  the  common 
field,  the  defendant  pleaded  that  he  was  possessed  of  certain  land,  the  occupiers 
whereof  had,  for  thirty  years  before  the  suit,  &c.,  enjoyed  common  of  pasture 
in  the  field  for  "  one  cow  and  three  fourth  parts  of  a  right  of  common  of 
pasture  for  another  cow  ;  "  and  that  one  L.  was  possessed  of  other  land,  the 
occupiers  whereof  had  for  thirty  years,  &c.,  enjoyed  "  one  fourth  part  of  a  right  of 
common  of  pasture  for  one  cow,"  &c.  :  that  the  defendant,  in  respect  of  his  right 
of  common  of  pasture  for  one  cow  and  three  fourth  parts  of  the  right  of 
common  of  pasture  for  another  cow  in  his  own  right,  and  in  respect  of  one 
fourth  part  of  the  right  of  common  of  pasture  for  one  cow,  as  the  servant  of 
L.,  put  two  cows  and  no  more  on  the  common. — Held,  that  the  plea  was 
unintelligible  and  bad. — Quaere,  whether  a  man  can  prescribe  for  a  right  of 
common  for  a  fractional  part  of  a  cow. 

[S.  C.  29  L.  J.  Ex.  461  ;  8  W.  R.  664 ;  2  L.  T.  568.] 

Declaration.  That  the  plaintiffs  were  possessed  of  certain  land  at  Hollowell, 
in  the  county  of  Northampton,  and  by  reason  thereof  were  entitled  to  have 
common  of  pasture  in  and  over  a  common  field  called  Hollowell  for  one  cow,  from 
the  12th  of  May  to  the  22nd  of  November,  and  for  three  sheep  and  one  horse, 
from  the  last-mentioned  day  to  the  14th  of  February  in  each  year,  as  to  the  land 
of  the  plaintiffs  appertaining.  That  the  defendant  disturbed  the  plaintiffs  in  the 
use  and  enjoyment  of  their  said  common  of  pasture,  by  wrongfully  putting  divers 
cows  and  sheep  upon  the  common,  and  depasturing  the  same  for  a  long  time, 
whereby  the  plaintiffs  were  prevented  from  having  or  enjoying  their  said  right  of 
common  in  so  large,  ample,  or  beneficial  a  manner  as  they  otherwise  would  have 
done,  &c. 

Plea.  That  before  the  committing  of  the  alleged  grievances,  the  defendant  was 
and  still  is  possessed  of  certain  land  with  the  appurtenances  situate  at  Hollowell, 
the  occupiers  whereof  now  have,  and  during  the  full  period  of  thirty  years  next 
before  this  suit  had,  and  without  interruption  have  used,  and  have  been  accustomed 
to  have  and  use  without  interruption  and  of  right ;  and  the  defendant,  as  occupier 
of  the  said  land,  ought  to  have  and  use  common  of  pasture,  in,  upon  and  through- 
out the  said  common  field  &c.,  for  one  cow,  and  three  fourth  parts  of  a  right  of 
common  of  pasture  for  one  other  cow,  every  year,  at  certain  [644]  times  of  the 
year,  that  is  to  say,  from  the  12th  of  May  to  the  22nd  of  November,  and  for  a 
certain  number,  to  wit,  five  sheep  from  the  last-mentioned  day  until  the  14th  day  of 
February  in  every  year.  That  one  Letts  before  and  at  the  said  time  when,  &c., 
was  and  is  possessed  of  certain  other  land  with  the  appurtenances,  situate  &c.,  the 
occupiers  whereof  now  have,  and  for  and  during  the  full  period  of  thirty  years  past 
before  this  suit  had,  and  without  interruption  have  used,  and  have  been  used  and 
accustomed  to  have  and  use  without  interruption  and  of  right,  and  the  said  Letts  as 
occupier  of  the  said  last  mentioned  land  of  right  ought  to  have  and  use,  one  fourth 
part  of  a  right  of  common  of  pasture  for  one  cow,  in  and  upon  and  throughout 
the  said  common  field,  every  year,  and  at  certain  times  of  the  year,  that  is  to  say, 
from  the  12th  day  of  May,  &c.  And  the  defendant  and  the  said  Letts  being  so 
respectively  possessed  as  aforesaid,   and  being  so    respectively  entitled  to  the  said 


1338  TUTTON    V.  DARKE  5  H.  &  N.  645. 

respective  rights  of  common,  he  the  defendant,  in  respect  of  the  said  common  of 
pasture  for  one  cow  and  three  fourth  parts  of  the  right  of  common  of  pasture  for 
one  other  cow,  in  his  own  right,  and  in  respect  of  one  fourth  of  the  right  of 
common  of  pasture  for  one  cow,  as  the  servant  of  the  said  Letts  by  his  command, 
and  in  order  to  use  the  said  right,  did,  between  the  12th  of  May  and  the  22nd 
of  November,  put  two  cows  and  no  more  in  and  upon  the  said  common  in  the 
declaration  mentioned,  and  keep  and  pasture  the  same  during  the  times  in  the 
declaration  mentioned,  the  same  being  between  the  12th  day  of  May  and  the  22nd 
day  of  November,  &c. 

Demurrer  and  joinder  therein. 

Field,  in  support  of  the  demurrer,  argued  (a)  that  such  [645]  a  right  as  that 
set  up  by  the  plea  could  not  exist ;  that  a  right  of  common  for  one  animal  could 
not  be  subdivided,  citing  M(»-se  v.  Webb  (13  Eep.  65). 

C.  E.  Pollock,  for  the  defendant,  submitted  that  the  common  was  common 
appurtenant,  and  that  it  might  be  apportioned ;  and  on  this  point  referred  to  Co. 
Litt.  122  a.,  ib.  164  b.  ;  *S^m*  Miles  Corbefs  case  (7  Rep.  5  a.)  Bennett  v.  Beeve  (Willes, 
227,  230),  Cheesman  v.  Hardham  (I  B.  &  Aid.  706) :  that  in  the  case  of  a  villein  it 
was  never  suggested  that  his  services  were  lost  by  division,  and  that  if  two  persons 
were  entitled  to  his  services,  such  services  might  be  apportioned  by  time  ;  and  that 
one  who  has  common  for  a  certain  number  of  beasts  may  put  in  the  beasts  of  a 
stranger :  Com.  Dig.  Common  (F.  2) ;  and  that  the  defendant  and  Letts  might  club 
together  their  several  interests  to  exercise  the  rights  they  possessed  :  Co.  Litt.  165  a. 

Field  replied,  urging,  first,  that  the  grant  of  three  fourths  of  the  eatage  of  a 
cow  would  be  void  for  uncertainty  ;  that  the  lord  could  not  make  a  grant  which 
would  be  so  inconvenient ;  and,  secondly,  that  Letts  could  not  empower  a  stranger 
to  exercise  his  right,  but  must  take  the  profit  himself :  Monk  v.  Butler  (Cro. 
Jac.  575). 

Cur.  adv.  vult, 

Bkamwell,  B.,  now  said — In  this  case,  the  question  is  whether  the  plea  is 
good ;  it  alleges  that  the  defendant  was  possessed  of  certain  land,  and  that,  as 
occupier  thereof,  he  has  "  common  of  pasture  in,  upon  and  throughout  the  common 
field  in  the  declaration  mentioned  for  one  cow,  and  [646]  three  fourth  parts  of  a 
right  of  common  of  pasture  for  another  cow  "  every  year,  from  the  1 2th  of  May  to 
the  22nd  of  November,  and  that  one  Letts  "  was  possessed  of  certain  other  land, 
and,  as  occupier  thereof,  had  one  fourth  part  of  a  right  of  common  of  pasture  for 
one  cow"  throughout  the  said  common  field,  &c.,  from  the  r2th  of  May  to  the 
24th  of  November,  and  that  the  defendant,  in  respect  of  the  said  common  of 
pasture  for  one  cow  and  three  fourth  parts  of  the  right  of  common  of  pasture  for 
one  other  cow  in  his  own  right,  and  in  respect  of  one  fourth  of  the  right  of  common  of 
pasture  for  one  cow,  as  the  servant  of  Letts,  by  his  command,  and  in  order  to  use  the 
right,  committed  the  grievances.  On  the  argument  before  us  there  was  a  discussion 
whether  any  such  right  could  exist  for  a  fractional  part  of  a  cow,  but  it  seems 
unnecessary  to  decide  that  point.  Possibly  it  might,  if  there  was  a  clear  and  express 
grant.  And  if  one  person,  having  a  right  of  common  to  the  extent  of  one  part  of  the 
eatage  of  a  cow,  could  find  another  person  in  a  similar  situation,  they  might  unite 
their  interests,  in  order  to  exercise  the  right.  I  do  not  say  that  it  would  be  so ; 
that  is  not  the  claim  set  up  by  the  defendant  in  the  present  plea.  He  alleges 
himself  to  be  entitled  to  "  three  fourths  of  a  right  of  common  of  pasture,"  which  is 
quite  unintelligible.     There  must  therefore  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[647]  TuTTON  V.  Darke.  Nixon  v.  Freeman.  May  8,  1860. — A  distress  for  rent 
before  sunrise  or  after  sunset  is  illegal,  although  there  may  be  daylight. — Quaere, 
whether  for  such  purpose  the  time  of  sunrise  is  to  be  reckoned  from  the  first 
appearance  of  the  beams  of  the  sun  above  the  horizon  or  from  the  time  when  the 
entire  sun  has  emerged. — An  almanack  is  not  evidence  of  the  time  of  sunrise  on 

(a)  May  2.     Before  Pollock,  C.  B.,  Martin,  B.,  Bramwell,  B.,  and  Wilde,  B. 
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a  particular  day.     Per  Pollock,  C.  B. — An  entry  to  make  a  distress  through  an 
open  win  dow  is  lawful. 

[S.  C.  29  L.  J.  Ex.  271  ;  6  Jur.  (N.  S.)  983 ;  2  L.  T.  361.     Referred  to, 
Nash  V.  Lucas,  1867,  L.  R.  2  Q.  B.  594.] 

The  first  mentioned  case  was  an  action  of  trespass  for  taking  the  plaintiffs  goods. 
The  defendant  pleaded  not  guilty  (by  statute  11  Geo.  2,  c.  19). 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  1859,  it 
appeared  that  the  defendant  had  taken  the  plaintifl"s  goods  as  a  distress  for  rent,  and 
the  case  on  the  part  of  the  plaintiff  was  that  the  distress  was  illegal,  having  been  made 
after  sunset.  The  learned  Judge  left  the  question  to  the  jury,  and  they  found  that 
the  distress  was  made  after  sunset  but  before  it  was  dark.  Whereupon  the  learned 
Judge  directed  a  verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him,  with  151.  damages. 

Lush,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Hawkins,  in  the  same  term  (Nov.  15),  shewed  cause.  The  question  is  whether  a 
distress  made  after  sunset,  but  before  it  is  dark,  is  illegal.  In  the  Mirrour  of  Justices, 
c.  2,  s.  26,  it  is  said: — "In  the  night  time  a  man  may  not  distrain,'  but  only  in  the 
day  time,  but  for  damage  feasant ;  for  before  sunrising,  or  after  sunset,  no  man  may 
distrain  but  for  damage  feasant."  Subsequent  authorities  do  not  define  the  night  as 
the  time  before  sunrise  and  after  sunset.  In  Reeve's  History  of  the  English  Law, 
vol.  2,  p.  358,  the  learned  author,  after  observing  that  some  have  ascribed  the  Mirrour 
of  Justices  to  the  time  of  Edward  II.,  says : — [648]  "This  book  should  be  read  with 
great  caution,  and  some  previous  knowledge  of  the  law  as  it  stood  about  the  same 
period,  for  the  author  certainly  writes  with  very  little  precision."  In  Gilbert  on 
Distresses,  pp.  49,  50,  4th  ed.,  the  law  is  thus  laid  down  : — "  A  man  cannot  distrain 
for  rent  or  rent-charge  in  the  night  [which,  according  to  the  author  of  the  Mirrour,  is 
after  sunset  and  before  sunrising] ;  because  the  tenant  hath  not  thereby  notice  to 
make  a  tender  of  his  rent,  which  possibly  he  might  do,  to  prevent  the  impounding  of 
his  cattle. "(a)  The  authority ^cited  for  that  position  is  Co.  Lit.  142  a.,  where  it  is  said, 
"  but  it  is  to  be  understood,  that  for  a  rent  or  service  the  lord  cannot  distrain  in  the 
night,  but  in  the  day  time ;  and  so  it  is  of  a  rent-charge.  But  for  damage  feasant  one 
may  distrain  in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone  before  he  can 
take  them."  In  10  Edw.  3, 21  B.,pl.  37,  "  Sic  nota,  that  a  man  cannot  distrain  for  services 
nutandre."  Again,  in  11  Hen.  7,  5  B.,  pi.  18,  "there  is  a  difference  between  a  distress 
taken  for  damage  feasant  and  a  distress  like  this ;  for  the  damage  feasant  one  may 
distrain  by  night,  for  otherwise,  perhaps,  the  beasts  will  be  driven  away  ;  but  a 
distress  for  rent  must  be  taken  by  day,  for  the  law  implies  that  the  tenant  will  be  all 
the  day  waiting  upon  the  land  to  pay  his  rent,  but  he  is  not  compellable  to  wait  by 
night."  Also  in  Doctor  and  Student,  Dial.  2,  c.  9,  it  is  said,  "in  all  these  cases  above 
said,  where  a  man  may  distrain,  he  may  not  distrain  in  the  night,  but  for  damage 
feasant."  Woodfall's  Landlord  and  Tenant,  p.  376,  7th  ed.,  adopts  the  definition  of 
night  given  in  the  Mirrour  of  Justices,  that  is  "after  sunset  and  before  sunrise." 
Some  illustration  of  the  mean-[649]-ing  of  the  word  "night "'is  afforded  by  the  rule 
of  the  common  law  as  to  burglary,  respecting  which  Lord  Coke  says  (3  Inst.  63),  "the 
word  in  the  indictment  or  appeal  is  noctanter,  id  est,  noctu.  The  natural  day  is 
divided  in  lucem,  light,  which  is  dies  Solaris,  and  in  tenebras,  which  is  night.  And 
therefore  as  long  as  the  daylight  continues,  whereby  a  man's  countenance  may  be  dis- 
covered, it  is  called  day  :  and  when  darkness  comes  and  daylight  is  past,  so  as  by  the 
light  of  day  you  cannot  discern  the  countenance  of  a  man,  then  it  is  called  night." 
[Watson,  B.  Lord  Hale  says  (1  Hale,  P.  C.  550) :  "it  hath  been  anciently  held,  that 
after  sunset  though  daylight  be  not  quite  gone,  or  before  sunrising,  is  noctanter  to 
make  a  burglary,  &c.  But  the  later  opinion  hath  been  and  still  obtaineth,  that  if  the 
sun  be  set,  yet  if  the  countenance  of  a  party  can  be  reasonably  discerned  by  the  light 
of  the  sun  or  crepusculum,  it  is  not  night  nor  noctanter  to  make  a  burglary."] 
Blackstone,  in  his  Commentaries,  speaking  of  burglary,  says  (4  Blac.  Com.  224),  "  As 

(a)  In  the  original  edition  of  Gilbert  on  Distress,  published  in  the  year  1757,  the 
passage  is  as  follows : — "  A  man  cannot  distrain  in  the  night  for  rent,  because  the 
tenant  hath  not  thereby  notice  to  make  a  tender  of  his  rent,  which  possibly  he  might 
do  to  prevent  the  impounding  of  his  cattle." 
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to  what  is  reckoned  night,  and  what  day,  for  this  purpose :  antiently  the  day  was 
accounted  to  begin  only  at  sunrising,  and  to  end  immediately  upon  sunset ;  but  the 
better  opinion  seems  to  be,  that  if  there  be  daylight  or  crepusculum  enough,  begun  or 
left,  to  discern  a  man's  face  withal,  it  is  no  burglary."  It  would  be  difficult  to 
determine  the  precise  moment  of  sunrise  or  sunset,  but  whether  it  is  light  could  be 
ascertained  by  the  almanack.  [Pollock,  C.  B.  The  almanack  is  part  of  the  law  of 
England  :  in  Regina  v.  Dyer  (6  Mod.  41)  it  is  stated  that  all  the  Courts  agreed  that  it 
was,  but  it  does  not  follow  that  all  which  is  found  in  every  printed  almanack  is  part 
of  it,  as  for  instance  the  proper  time  for  planting  and  sowing.  Also  in  Brough  v. 
Perkins  (6  Mod.  81)  it  is  said  that  the  almanack  is  part  [650]  of  the  law  of  England, 
but  the  almanack  to  go  by  is  that  which  is  annexed  to  the  Common  Prayer  Book. 
Looking  at  that  almanack,  I  find  it  says  nothing  about  the  rising  or  setting  of  the 
sun,  and  I  rather  think  that  any  information  on  that  subject  is  quite  recent.]  The 
meaning  of  the  word  "night"  also  appears  from  Mackalley's  case  (9  Hep.  65  a.),  where 
it  was  argued  that  an  arrest  in  the  night  time  was  unlawful,  "for  the  officer  and 
minister  of  justice  cannot  have  such  assistance,  nor  can  the  peace  be  so  well  kept  in 
the  night,  that  is  to  say,  in  tenebris,  as  in  the  day,  in  aperta  luce :  and  the  prisoner 
cannot  know  the  officer  or  minister  of  justice  in  the  night."  The  only  modern 
authority  on  the  subject  is  that  of  Aldenburgh  v.  People  (6  C.  &  P.  212),  where 
Parke,  B.,  said,  "With  respect  to  the  taking  of  the  goods,  that  cannot  be  justified  as 
for  a  distress,  because  no  one  has  a  right  to  make  a  distress  after  dark."  There,  how- 
ever, no  question  arose  as  to  the  time  of  sunset,  for  the  goods  were  taken  about  eleven 
o'clock  in  the  night. 

Lush  and  Cole,  in  support  of  the  rule.  The  question  is  purely  one  of  authority, 
and  what  was  the  law  at  the  time  the  Mirrour  of  Justices  was  written  is  the  law  now. 
All  the  dicta  on  this  subject  may  be  traced  back  to  the  Mirrour  of  Justices.  The 
authority  of  that  book  has  never  been  doubted.  Lord  Coke  quotes  it  frequently,  and 
every  writer  on  the  subject  cites  it  as  an  authority.  What  is  the  meaning  of  the 
words  there  used,  "  before  sunrising  or  after  sunset  1 "  Subsequent  writers  in  quoting 
the  passage  have  changed  the  expression  into  "day  and  night."  Then  what  is  the 
definition  of  a  day  1  The  legal  day  is  described  as  the  time  from  sunrise  to  sunset ; 
therefore,  although  those  writers  speak  of  "  day  and  night,"  they  evidently  use  the 
words  as  meaning  the  same  thing  as  [651]  "sunrise  and  sunset."  In  the  case  of 
burglary  it  was  for  a  long  time  supposed  that  "  night-time  "  meant  after  sunset  and 
before  sunrise.  In  1  Hawkins'  Pleas  of  the  Crown,  p.  130,  it  is  said:  "There  are 
some  opinions  that  burglary  may  be  committed  at  any  time  after  sunset  and  before 
sunrising;  but  it  seems  the  much  better  opinion  that  the  word  'noctanter,'  which  is 
precisely  necessary  in  every  indictment  for  this  offence,  cannot  be  satisfied,  in  a  legal 
sense,  if  it  appear  upon  the  evidence  that  there  was  so  much  daylight  at  the  time  that 
a  man's  countenance  may  be  discerned  thereby."  In  Tomlins's  Law  Dictionary,  tit. 
"  Burglary,"  it  is  said  :  "  In  the  daytime  there  is  no  burglary.  As  to  what  is  reckoned 
night  and  what  day,  for  this  purpose,  anciently  the  day  was  accounted  to  begin  only 
at  sunrising,  and  to  end  immediately  upon  sunset ;  but  the  better  opinion  seems  to  be 
that  if  there  be  daylight,  or  crepusculum,  enough  begun  or  left,  to  discern  a  man's 
face  withal,  it  is  no  burglary."  The  legislature,  finding  the  inconvenience  of  a  conflict 
of  testimony  as  to  whether  it  was  light  or  dark,  has  fixed  the  hours  within  which  a 
burglary  may  be  committed,  viz.,  9  p.m.  and  6  A.M.  The  question  cannot  depend  on 
the  quantity  of  light  for  it  sometimes  happens  that  there  is  no  light  for  any  practical 
purpose,  and  the  same  thing  might  be  occasioned  by  an  eclipse.  As  to  the  supposed 
analogy  to  the  right  of  a  party  to  tender  his  rent  to  save  a  forfeiture,  it  is  sufficient  if 
the  tender  is  made  at  a  time  when  the  money  may  be  counted  :  1  Wms.  Saund.  287, 
note  (m.).  The  reason  is  that  the  rent  is  not  due  until  midnight,  and,  in  favour  of  the 
tenant  and  to  prevent  a  forfeiture,  the  law  allows  the  money  to  be  tendered  at  the 
latest  moment.  [Pollock,  C.  B.  Lord  Coke  says,  in  3  Inst.  63  :  "A  burglar  (or  the 
person  that  com-[652]-mitteth  burglary)  is  by  the  common  law  a  felon,  that  in 
the  night  breaketh  and  entreth  into  a  mansion-house  of  another."] 

Cur.  adv.  vult. 
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Nixon  v.  Freeman.    1860. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house  and 
taking  his  goods. 

The  defendant  pleaded,  except  as  to  taking  the  goods,  not  guilty,  and  as  to  taking 
the  goods,  not  guilty  (by  statute  11  Geo.  2,  c.  19). 

The  case  was  tried  before  Crowder,  J.,  at  the  Surrey  Summer  Assizes,  1859,  when 
it  appeared  that  the  piaintifli's  goods  were  taken,  under  a  warrant  of  distress,  for  rent 
due  to  one  Mary  Freeman.  The  warrant  was  signed  by  the  plaintiff,  and  addressed 
to  one  Bain,  a  broker.  About  4  o'clock  in  the  morning  of  the  4th  of  May,  one  Sharpe 
entered  through  a  window  in  order  to  make  the  distress,  the  door  being  shut ;  and 
some  days  afterwards  he  sent  for  a  blacksmith,  who  picked  the  lock  of  the  front  door. 
According  to  an  almanack,  which  was  put  in  evidence,  the  sun  rose  at  twenty  minutes 
past  four  on  the  4th  of  May.  There  was  conflicting  evidence  as  to  the  precise  time, 
and  whether  it  was  actually  light  at  the  time  of  the  entry. 

The  learned  Judge  told  the  jury  that  if  the  entry  was  before  sunrise  it  was  a 
trespass.  The  jury  found  that  the  entry  was  before  sunrise.  Whereupon  a  verdict 
was  entered  for  the  plaintiff,  with  4.51.  damages  for  distraining,  and  51.  for  breaking 
the  door ;  leave  being  reserved  to  the  defendant  to  move  to  reduce  the  damages  to  a 
nominal  amount. 

Wordsworth,  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  reduce  the  damages 
or  for  a  new  trial,  on  the  [653]  grounds  that  the  distress  was  at  a  legal  time  ;  and,  if 
it  was  not,  that  the  plaintiff  was  entitled  to  nominal  damages  only ;  and  that  there 
was  no  evidence  to  make  the  defendant  liable  for  the  act  complained  of ;  and  for  mis- 
direction, in  this,  that  the  Judge  ought  to  have  told  the  jury  that  the  levy  before 
sunrise  was  not  a  trespass,  and  that,  if  it  was,  the  defendant  would  not  be  liable 
unless  he  had  ratified  it. 

Hawkins  and  Laxton  shewed  cause  in  the  present  term  (April  17,  18,  and  22). 
They  argued,  first,  that  the  distress  having  been  made  before  sunrise  was  illegal.  In 
addition  to  the  authorities  cited  in  the  preceding  case,  they  referred  to  Tinkler  v. 
Prentice  (4  Taunt.  549),  Lamb  v.  Wall  (1  F.  &  F.  503),  Doe  d.  Wheeldm  v.  Paul  (3  C.  & 
P.  613),  Crompton's  Office  of  Justice,  fo.  31,  pi.  1 ;  Dal  ton's  Country  Justice,  c.  151, 
p.  340;  9  Geo.  4,  c.  69,  s.  12;  Smith's  Landlord  and  Tenant,  159;  BuUen's  Law  of 
Distress,  p.  119.  Secondly,  the  breaking  the  door  was  a  trespass:  Brown  v.  Glenn 
(16  Q.  B.  254).  In  BuUen  on  Distress,  p.  132,  it  is  said,  the  outer  door  of  a  house 
can  in  no  case  be  broken  open,  except  in  the  case  of  a  distress  of  goods  fraudulently 
removed.  Thirdly,  the  entry  through  the  window  was  a  trespass.  In  Comyns's 
Digest,  tit.  Distress  (A.  3),  it  is  laid  down,  that  "a  distress  may  be  made  in  a  house 
through  the  doors  or  windows."  For  this  he  refers  to  1  Kolle,  Ab.  671.  The  authority 
cited  by  Rolle  is  the  Year  Book,  46  Edw.  3,  26  (B.),  but  the  case  there  reported 
relates  to  distraining  cows  in  an  outhouse,  the  word  "  huis  "  meaning  the  door  of  the 
outhouse.  In  Gilbert  on  Distresses,  p.  56,  it  is  said,  "if  the  window  be  open,  a  distress 
may  be  taken  out  of  it;"  but  he  refers  to  the  above  passage  only.  [Pollock,  C.  B. 
We  are  all  of  opinion  that  in  making  a  distress  a  man  may  enter  through  an  open 
window.] 

[654]  Wordsworth  and  C.  Pollock  argued  in  support  of  the  rule.  On  the  first 
point  they  cited,  in  addition  to  the  authorities  referred  to  in  the  former  case,  Vin.  Ab. 
Distress  (0.  2),  pi.  1.5,  16;  2  Inst.  569;  Gilbert  on  Distresses,  pp.  49,  50;  Thomas's 
Note  to  Coke  upon  Littleton,  vol.  3,  p.  254 ;  Sullivan's  Lectures,  p.  103 ;  Longfield 
on  Distress,  p.  68 ;  3  Black.  Com.  11  ;  Hale,  P.  C.  vol.  1,  550,  551 ;  1  Eoll.  Ab.  672  ; 
1  <fe  2  Wm.  4,  c.  32,  s.  34  :  Ashpole's  case  (7  Rep.  6  a.;  4  Leon.  218);  Milhoni's  case 
(7  Kep.  6  b.).  [Pollock,  C.  B.,  observed  that  the  almanack  is  not  evidence  as  to  the 
time  of  sunrising  or  sunset,  though  in  the  present  case  it  appeared  to  have  been 
received  as  such  without  objection.  He  suggested  that  it  might  be  doubtful  whether, 
as  a  matter  of  law,  the  time  of  sunrise  is  to  be  reckoned  from  the  first  appearance  of 
the  beams  of  the  sun  above  the  horizon,  or  when  the  entire  sun  has  emerged  :  that 
the  astronomical  notion  of  sunrise,  i.e.,  when  the  middle  of  the  sun  is  on  the  horizon, 
is  purely  artificial.]  They  also  argued  that  the  defendant  was  not  liable  in  trespass 
for  the  act  of  the  bailiff's  man,  citing  Freeman  v.  Rosher  (13  Q.  B.  780)  and  Lewis  v. 
Read  (13  M.  &  W.  834),  and  that  as  one  trespass  only  was  charged  in  the  declaration, 
the  plaintiff  was  not  entitled  to  retain  the  verdict  for  the  51. 
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Cur.  adv.  vult. 

Martin,  B.,  now  said — In  the  case  of  Tutton  v.  Darke,  which  was  tried  before  me, 
there  had  been  a  distress  for  rent  made  by  the  defendant  a  short  time  after  sunset, 
and  it  was  contended  that  the  distress  was  therefore  illegal,  and  that  the  plaintiff  was 
entitled  to  recover  on  that  ground,  although  the  distress  was  otherwise  justifiable. 
The  same  question  in  effect  afterwards  arose  in  the  case  of  Nixon  v.  Freeman.  The 
point  has  been  most  learnedly  argued,  [655]  and  I  am  about  to  deliver  the  judgment 
of  the  Court  in  both  cases. 

It  is  plain  from  all  the  authorities  that  a  distress  for  rent  must  be  made  in  the 
daytime ;  and  the  only  question  is,  whether  "  daytime  "  is  to  be  considered  as  the  time 
after  sunrise  and  before  sunset,  or  after  daybreak  and  before  dusk.  We  think  that 
sunrise  and  sunset  form  the  true  limits.  A  vast  number  of  cases  were  cited,  and  a 
number  of  authorities  on  the  law  respecting  burglary ;  indeed,  all  the  cases  in  the 
books  in  which  the  words  "day"  and  "night"  occur  seem  to  have  been  mentioned; 
but  it  is  sufficient  to  say  that  in  Co.  Lit.  142  a.,  it  is  laid  down  :  "For  a  rent  service 
the  landlord  cannot  distrain  in  the  night,  but  in  the  daytime  ; "  and  the  reference  is 
to  the  Mirrour  of  Justices,  c.  2,  s.  26,  where  it  is  expressly  laid  down  that  daytime  is 
after  sunrise  and  before  sunset.  So  far  as  we  can  ascertain,  there  is  not  a  single 
authority  to  the  contrary,  nor  any  dictum  to  the  effect  that  a  distress  may  be  made 
before  sunrise  or  after  sunset.  Also,  in  Co.  Lit.  202  a.,  it  is  said  that  "  the  last  time 
of  demand  of  the  rent  is  such  a  convenient  time  before  the  sun  setting  of  the  last  day 
of  payment  as  the  money  may  be  numbered  and  received." 

The  question  may  occur,  what  is  sunrising  and  sunsetting,  but  upon  this  we  give 
no  opinion  ;  for  in  one  of  these  cases  it  is  clear  that  the  distress  was  before  the  sun 
had  made  its  appearance,  and  in  the  other  after  the  sun  had  gone  down.  How- 
ever, persons  who  distrain  should  bear  in  mind  that  a  distress  is  to  be  made  in  the 
daytime,  and  they  ought  not  to  go  so  near  the  limits  as  to  raise  any  doubt  on  the 
sulDJect.  Some  doubt  was  expressed  as  to  the  authority  of  the  Mirrour  of  Justices ; 
but  it  is  spoken  of  by  Lord  Coke  in  the  highest  terms. 

In  the  case  of  Niwn  v.  Freeman  there  are  other  points  [656]  which  remain  to  be 
considered. (a)  In  Tutton  v.  Darke  the  rule  will  be  absolute  to  enter  the  verdict  for 
the  plaintiff  for  151. 

Rule  accordingly. 

Lord  Ward  v.  Lumley.  April  17,  1860. — A  declaration  in  debt  on  a  demise  for 
rent,  stated  that  the  plaintiff  by  deed  demised  to  defendant  certain  premises. 
Plea :  that  the  plaintiff  did  not  by  deed  demise  the  premises.  Since  the  rent 
became  due  the  deed  was  cancelled  by  the  mutual  consent  of  both  parties.  Held, 
that  the  cancelled  deed  was  evidence  in  proof  of  the  issue.— Under  the  37th 
section  of  the  Common  Law  Procedure  Act,  1854,  the  Court  may  allow  an  appeal 
though  no  notice  has  been  given  and  the  application  is  not  made,  until  after  the 
expiration  of  four  days  from  the  time  of  the  decision  complained  of. 

[S.  C.  29  L.  J.  Ex.  372  ;  6  Jur.  (N.  S.)  560 ;  8  W.  R.  543.  See  on  demurrer,  p.  87, 
ante.  Followed,  on  point  of  practice,  Abbott  v.  Bates,  1874,  22  W.  R.  632  ;  30 
L.  T.  470.] 

This  was  an  action  of  debt  on  a  demise,  for  three  quarters'  rent  due  on  the  21st 
June,  1858.  The  declaration  fully  appears  in  the  report  of  the  case,  ante,  p.  87.  In 
addition  to  the  plea  demurred  to,  the  defendant  pleaded  that  the  plaintiff  did  not,  by 
deed,  let  or  demise  the  premises  to  the  defendant :  upon  which  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Hilary  Term, 
the  plaintiff  produced  the  lease  with  the  seals  torn  off;  and  it  appeared  that  it  was 
cancelled  on  the  10th  August,  1859,  with  the  mutual  consent  of  both  plaintiff  and 
defendant.  On  the  part  of  the  defendant  it  was  submitted  that  the  deed,  being  void, 
was  not  evidence  in  support  of  the  issue.  The  learned  Judge  overruled  the  objection, 
and  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him. 

Edward  James  now  moved  for  a  rule  nisi  accordingly.  The  plaintiff  was  bound 
to  prove  a  demise  by  deed,  but  the  instrument  produced,  having  the  seals  torn  off, 

(a)  No  judgment  was  given  on  those  points,  the  case  having  been  compromised. 
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was  void  :  Com.  Dig.  tit.  "Fait"  (F.  2),  Pigot's  case  (11  Rep.  27  a.),  and  therefore  no 
evidence  in  support  of  the  issue.  [Pollock,  C.  B.  [657]  The  rent  was  due  before 
the  deed  was  cancelled  :  then  how  does  the  cancellation  affect  the  plaintiff's  right  to 
recover  it  1]  The  declaration  alleges  a  demise  by  deed,  the  plea  traverses  that  allega- 
tion, and,  in  order  to  prove  the  issue,  it  was  necessary  for  the  plaintiff  to  produce  a 
valid  deed.  [Bramwell,  B.  In  debt  for  rent  it  is  not  necessary  to  state  that  the 
demise  was  by  deed.]  Here  the  plaintiff  has  taken  issue  on  that  fact.  [Pollock,  C.  B. 
The  dociiment  was  given  in  evidence,  not  for  the  purpose  of  proving  its  existence  as  a 
deed,  but  only  that  it  was  a  deed  at  the  time  the  rent  became  due.  The  point  is  in 
effect  the  same  as  that  decided  in  Loid  Ward  v.  Lumley  (ante,  p.  87).  Martin,  B.  All 
that  the  parties  were  trying  was,  whether  upon  a  certain  day  an  estate  existed  in  the 
defendant.]  The  production  of  a  void  deed  is  no  more  than  the  production  of  a  piece 
of  waste  parchment.  The  deed  being  gone,  the  right  to  sue  upon  it  is  at  an  end  : 
Davidson  v.  Coq)er  (11  M.  &  W.  778.     In  error,  13  M.  &  W.  343). 

Pollock,  C.  B.  We  all  consider  that  the  arguments  and  judgment  of  this  Court 
in  the  case  of  Lord  Ward  v.  Lumley  (ante,  p.  87)  directly  apply  to  this  case.  There 
will  therefore  be  no  rule. 

Martin,  B.  I  am  "of  the  same  opinion.  The  declaration  states  that  the  plaintiff 
by  deed  demised  to  the  defendant  certain  premises  ;  the  plea  alleges  that  he  did  not 
by  deed  demise,  and  it  was  proved  that  he  did.  This  is  a  declaration  on  the  demise, 
not  upon  the  deed  ;  and  the  duty  and  liability  to  pay  the  rent  is  created  by  the  estate 
vested  in  the  lessee  upon  the  execution  of  the  deed.  It  is  immaterial  what  becomes 
of  the  deed,  for  its  cancellation  does  not  [658]  destroy  the  estate  already  vested.  We 
so  held  in  Lord  Ward  v.  Lumley,  and  that  case  governs  this. 

Bramwell,  B.  I  also  think  that  there  ought  to  be  no  rule,  and  I  am  of  that 
opinion  not  only  on  the  authority  of  Ijyrd  Ward  v.  Lumley,  but  upon  principle.  It  is 
clear  that  an  estate  already  vested  is  not  destroyed  by  the  cancellation  of  the  deed 
which  created  it.  It  is  equally  clear  that,  no  action  of  covenant  will  lie  on  a  cancelled 
deed,  but  here  the  question  is  whether  debt  upon  the  demise  can  be  maintained.  I  am 
of  opinion  that  it  can.  In  debt  on  a  demise,  the  declaration  need  not  state  how  it  was 
made.  In  1  Wms.  Saund.  p.  276  a.,  it  is  said  "  In  debt  for  rent  on  a  demise  by 
indenture,  it  is  not  necessary  to  declare  that  it  was  by  indenture ;  but  '  quod  cum 
dimississet'  generally  is  sufficient."  Again,  at  p.  276  d.,  "The  general  rule  is,  that 
wherever  an  action  is  founded  on  a  deed,  the  deed  must  be  declared  on.  The  only 
case  excepted  from  the  general  rule  is  that  of  debt  for  rent,  in  which  the  deed  need 
not  be  declared  on.  That  exception  however,  seems  to  have  proceeded  on  the  ground 
that,  by  the  demise,  an  interest  has  passed  in  the  land  :  Per  Mansfield,  C.  J.,  1  N.  R. 
109,  Atty  V.  Parish.  In  other  words,  that  the  action  is  founded  on  the  privity  of 
estate  and  not  of  contract."  Therefore,  if  the  action  is  founded  on  the  privity  of 
estate  it  is  immaterial  that  the  deed  is  not  in  existence,  for  so  long  as  the  estate 
remains  an  action  of  debt  on  the  demise  is  maintainable.  Here  it  is  true  that  in  one 
sense  no  deed  was  produced  ;  but  the  allegation  in  the  declaration  was  proved,  because 
it  was  proved  that  an  estate  was  created  by  the  deed. 

Wilde,  B.  The  question  is  whether  this  issue  was  [659]  proved  by  producing  a 
cancelled  deed.  I  am  of  opinion  that  such  a  deed  was  capable  of  being  used  in  evidence 
for  the  purpose  of  proving  that  an  estate  vested  in  the  defendant.  That  appears  from 
the  case  of  The  Agricultural  Insurance  Company  v.  Fitzgerald  (16  Q.  B.  432),  where  the 
question  was  whether  the  Company's  deed  of  settlement,  which  had  been  altered  since 
its  execution,  was  available  for  the  purpose  of  proving  that  the  defendant  was  a  share- 
holder. Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court,  said  :  "  There 
is  no  ground  for  saying  that  if  a  deed  be  altered  in  a  material  part  it  is  rendered  void 
from  the  beginning.  It  ceases  to  have  any  new  operation  ;  and  no  action  can  be  brought 
in  respect  of  any  pending  obligation  which  would  have  arisen  from  it  had  it  remained 
entire ;  but  it  may  still  be  given  in  evidence  to  prove  a  right  or  title  created  by  its 
having  been  executed,  or  to  prove  any  collateral  fact."  That  being  so,  it  was  com- 
petent for  the  plaintiff  to  give  this  cancelled  deed  in  evidence  for  the  purpose  of 
proving  that  the  estate  vested  in  the  defendant. 
Rule  refused. 

Maude,  in  Trinity  Term  (May  23),  had  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  at  liberty  to  appeal. 
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It  appeared  that,  through  inadvertence,  notice  in  writing  had  not  been  given 
within  four  days,  and  that  since  the  decision  the  defendant  had  gone  abroad,  leaving 
no  property  available  to  satisfy  execution. 

[660]  Mellish  shewed  cause  (June  3).  The  question  turns  upon  the  37th  section 
of  the  Common  Law  Procedure  Act,  1854,  which  enacts  that  no  "appeal  shall  be 
allowed  unless  notice  thereof  be  given  in  writing  to  the  opposite  party  or  his  attorney, 
and  to  one  of  the  Masters  of  the  Court,  within  four  days  after  the  decision  complained 
of,  or  such  further  time  as  may  be  allowed  by  the  Court  or  a  Judge."  The  further 
time  must  be  obtained  within  the  four  days.  According  to  the  ordinary  practice  in 
cases  of  arbitration,  where  an  award  is  to  be  made  on  or  before  a  certain  day,  or  such 
further  day  as  the  arbitrator  may  enlarge  the  time  for  making  his  award,  it  has  always 
been  held  that  the  arbitrator  must  enlarge  the  time  before  the  expiration  of  the  day 
first  named.  So,  in  cases  of  motions  for  new  trials,  some  step  must  be  taken  within 
the  four  days.     The  words  "  further  time  "  imply  that  there  is  to  be  no  interval. 

Maude,  in  support  of  the  rule.  An  arbitrator  has  no  power  to  act  except  within 
the  period  limited,  which  distinguishes  that  case  from  the  present.  The  eflect  of  this 
clause  is,  that  notice  of  appeal  shall  be  given  within  four  days,  and  if  not,  the 
Court  shall  have  a  discretionary  power  as  to  allowing  it  to  be  afterwards  given. 
[Bramwell,  B.  The  rule  to  extend  the  time  would  be  a  rule  nisi,  which  could  not  be 
made  absolute  within  the  four  days.] 

Bramwell,  B.  We  are  all  of  opinion  that  the  Court  has  power  to  extend  the 
time  for  giving  notice  of  appeal,  though  the  application  is  not  made  within  four  days. 
Mr.  Mellish  seeks  to  put  a  restriction  on  the  power  of  the  Court  which  is  not  found 
in  the  statute,  and  suggests  that  it  is  analogous  to  the  power  to  extend  the  time  for 
making  an  award.  Mr.  Maude  has  given  the  true  answer  to  that  objection.  His 
client  had  a  right  to  appeal,  which  he  [661]  lost  by  inadvertence.  The  case  of  Hill 
V.  Fox  (3  H.  &  N.  547)  shews  that  we  may  order  a  plaintiff  in  error  to  give  security 
for  costs.  The  rule  will,  therefore,  be  absolute  that  the  defendant  be  at  liberty  to 
give  notice  of  appeal,  all  proceedings  to  be  stayed  until  security  for  costs  is  given,  the 
costs  of  the  rule  to  be  plaintiff's  costs  of  the  appeal. 

Channell,  B.,  concurred. 

Rule  accordingly. 

Homer  v.  Taunton.  May  8,  1860. — In  an  action  for  a  libel  imputing  to  the  plaintiff 
that  he  was  a  "  truckmaster,"  there  being  no  innuendo  to  explain  the  meaning  of 
the  word :  Held,  that  although  the  word  was  not  to  be  found  in  any  English 
dictionary,  yet,  as  it  was  composed  of  two  well  known  English  words,  the 
plaintiff  was  not  bound  to  give  evidence  of  its  meaning,  nor  the  Judge  to  explain 
it  to  the  jury ;  but  that  it  was  properly  left  to  them  to  say  whether,  under  all 
the  circumstances,  it  was  used  in  a  defamatory  sense. 

[S.  C.  29  L.  J.  Ex.  319 ;  8  W.  R  499 ;  2  L.  T.  512.] 

Libel.  The  first  count  of  the  declaration  stated  that  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c.  carried  on  the  business  of  a  manu- 
facturer of  hosiery  and  the  trade  of  a  grocer  in  the  parish  of  East  Shilton,  and  near 
the  parish  of  Hinkley,  and  before  the  committing  the  said  grievances  the  plaintiff,  in 
his  said  business  of  a  manufacturer  of  hosiery,  employed  divers  framework  knitters 
and  other  workmen.  And  the  defendant  thereupon  falsely  and  maliciously  printed 
and  published  of  the  plaintiff,  as  such  manufacturer  and  grocer,  in  a  newspaper  called, 
to  wit,  the  Midland  Express,  the  false  and  malicious  words  following,  that  is  to  say, 
(the  declaration  then,  set  out  the  libel,  which  contained  the  following  passages) — "  It 
is  again  our  painful  duty  to  announce  to  the  public  that  the  conduct  of  Messrs. 
Homer "  (meaning  the  plaintiff)  "  and  Everard,  of  East  Shilton,  has  compelled  their 
workpeople  to  cease  from  labour  and  appeal  for  support  to  the  working  classes  of  the 
district,  and,  in  fact,  to  the  workmen  of  other  districts,  and  to  all  who  have  any 
sympathy  with  the  poor  and  the  oppressed.  The  district  of  Hinkley  [662]  has  long 
been  known  for  the  extreme  propriety  of  the  framework  knitters,  and  when  we  state 
that  the  wages  of  the  above  class  of  operatives  do  not  average  more  than  three 
shillings  or  six  shillings  per  week,  and  that  men  with  families  cannot  earn  more  than 
six  or  eight  shillings  per  week,  clear  from  deductions ;  it  will  be  seen  how  cruel  and 
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heartless  those  "  (meaning  the  plaintiff  and  the  said  Everard)  "  must  be  who  attempt 
to  reduce  their  wages  still  further,  &c.  It  is,  therefore,  the  duty  of  the  men  to 
resist  the  encroachments  of  Messrs.  Homer"  (meaning  the  plaintiff)  "and  Everard, 
and  to  maintain  the  present  rate  of  wages.  Mr,  Homer"  (meaning  the  plaintiff) 
"who  is  a  truckmaster  should,  from  his  position,  have  been  one  of  the  last 
to  have  excited  the  ill-will  of  his  workmen,  and  we  hope  he  will  see  the  necessity  of 
beating  a  speedy  retreat  from  his  present  dishonourable  course."  There  was  a  second 
count,  setting  out  another  libel,  in  which  was  the  following  passage : — "  Oh,  dear 
reader,  how  unfortunate  it  is  that  Mr.  Homer  "  (meaning  the  plaintiff),  "  who  is  a 
respectable  gentleman  hosier  truckmaster,  is  not  an  absolute  monarch  on  the  throne 
of  some  eastern  empire."  The  declaration  concluded  with  the  usual  allegation  that, 
by  means  of  the  committing  of  the  grievances,  the  plaintiff  hath  been  and  is 
greatly  injured. 

Pleas.  First :  Not  guilty.  Secondly  :  That  the  alleged  libels  were  and  are  true. 
Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London.  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  plaintiff  was  a  manufacturer  of  hosiery  at  East  Shilton ; 
and  he  also  kept  a  grocer's  shop,  at  which  the  workmen  in  a  neighbouring  factory 
were  accustomed  to  buy  provisions.  The  defendant  had  published  the  libels 
complained  of  in  a  newspaper  called  the  Midland  Express.  The  plaintiff's  counsel 
mainly  relied  on  the  imputation  that  the  plaintiff  [663]  was  a  "  truckmaster,"  but  he 
called  no  witness  to  explain  the  meaning  of  that  word.  Evidence  was  adduced  on  the 
part  of  the  defendant  to  prove  that  the  plaintiff  had  been  guilty  of  offences  within  the 
Truck  Act,  1  &  2  Wm.  4,  c.  37. 

The  learned  Judge  left  the  case  to  the  jury,  pointing  out  to  them  that  there  was 
no  evidence  to  explain  the  meaning  of  the  word  "  truckmaster,"  and  telling  them  that 
the  word  was  not  to  be  found  in  any  English  dictionary ;  but  was  a  coined  word 
manufactured  in  particular  districts,  and  which  had  arisen  out  of  a  particular  state 
of  circumstances.  That  being  so  he  was  not  bound  to  instruct  the  jury  as  to  its 
meaning  or  application  ;  that  looking  at  the  context  and  the  whole  evidence,  they 
must  judge  for  themselves  what  was  the  meaning  of  the  word,  and  whether  it  was  used 
in  the  sense  of  disparagement.  The  jury  found  a  verdict  for  the  plaintiff,  with  51. 
damages. 

Edwin  James,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  in  this,  that  there  was  no  evidence  to  prove  the  meaning  of 
the  word  "truckmaster,"  and  that  its  meaning  should  either  have  been  explained  by 
the  Judge  or  by  evidence, (a)  against  which 

Mundell  shewed  cause  in  the  present  term  (April  24).  It  was  properly  left  to  the 
jury  to  say  whether  the  word  "truckmaster"  was  used  in  a  libellous  sense.  That 
word  has  a  well  known  meaning.  It  is  composed  of  two  words  the  meaning  of  which 
is  also  well  known.  If  a  word  is  [664]  unintelligible  the  Judge  is  not  bound  to 
explain  it  to  the  jury,  but  its  meaning  should  be  shewn  by  evidence :  Daines  v. 
Hartley  (3  Exch.  200).  If  the  meaning  of  the  word  is  well  ascertained  it  is  not 
necessary  for  the  Judge  to  explain  it,  for  the  jury  are  bound  to  know  it  like  any  other 
word  in  the  English  language.  Here  there  was  abundant  evidence  from  which  the 
jury  might  ascertain  the  meaning  of  the  word  "  truckmaster."  [Martin,  B.  The  1  & 
2  Wm.  4,  c.  37,  is  commonly  called  the  "Truck  Act: "  Ingram  v.  Barnes  (7  E.  &  B. 
115,  132),  Riley  v.  Warden  (2  Exch.  59).  Pollock,  C.  B.  There  is  no  ambiguity  in 
the  word  "  truckmaster."  The  word  "  shipmaster  "  might  mean  the  owner  of  a  ship, 
or  the  master  of  a  ship,  or  a  person  who  constructs  ships.]  The  word  "  truckmaster  " 
does  not  require  an  innuendo  to  explain  its  meaning,  as  the  word  "  black-sheep : " 
M'Gregcyr  v.  Gi-egmy  (11  M.  &  W.  287). 

Edwin  James  and  H.  James  in  support  of  the  rule.  The  meaning  of  the  word 
"truckmaster"  should  not  only  have  been  explained  by  innuendo,  but  evidence  should 
have  been  adduced  to  shew  that  it  cast  an  imputation  on  the  plaintiff's  character. 
The  word  per  se  may  be  an  innocent  expression ;  and  there  was  nothing  to  shew  that 

(a)  The  rule  was  also  in  the  alternative,  to  arrest  the  judgment  on  the  ground  that 
the  word  "truckmaster"  was  not  actionable  per  se ;  but  this  part  of  the  rule  was 
abandoned  on  the  argument,  the  Court  having  intimated  an  opinion  that  there  was 
other  libellous  matter  sufficient  to  support  the  declaration. 

Ex.  Div.  XIII.— 43 


1346  HOMER   V.  TAUNTON  6  H.  &  N.  665. 

it  implied  anything  which  subjected  him  to  punishment  or  social  degradation.  The 
calling  a  person  a  lottery-master  does  not  necessarily  convey  an  imputation  in  respect 
of  which  the  jury  are  bound  to  give  damages.  [Martin,  B.,  referred  to  1  Eoll.  Abridg. 
tit.  "  Action  sur  Case,"  55,  pi.  17,  Com.  Dig.  tit.  "Action  upon  the  Case  for  Defama- 
tion "  (D.  24).]  In  Richardson's  Dictionary  the  word  "  truck  "  is  defined  as  to  "  barter 
or  exchange."  The  word  "  truckmaster "  requires  evidence  to  explain  its  mean- 
[665]-ing  as  much  as  the  word  "blackleg":  Barnett  v.  Allen  (3  H.  &  N.  376). 
[Pollock,  C.  B.  Suppose  the  word  "cardmaster"  had  come  into  use  at  Newmarket, 
would  that  imply  a  person  who  got  his  living  by  playing  at  cards  1  How  could  the 
question  be  left  to  the  jury  without  some  explanation  1]  Whatever,  before  the 
Common  Law  Procedure  Act,  1853,  was  necessary  to  be  stated  by  way  of  prefatory 
averment  must  now  be  proved  at  the  trial.  The  61st  section  of  that  Act  has  not 
dispensed  with  the  necessity  of  proving  that  the  words  were  used  in  a  defamatory 
sense,  if  they  are  not  per  se  libellous.  If  the  declaration  had  merely  alleged  that  the 
defendant  called  the  plaintiff  a  "  truckmaster,"  it  would  have  been  bad  on  demurrer. 
The  word  " black-sheep "  is  better  known  as  a  defamatory  expression  than  "truck- 
master,"  and  yet  it  was  formerly  necessary  to  explain  it  by  a  prefatory  averment : 
M'Gh-egor  v.  Gh-egwy  (11  M.  &  W.  287,  295).  If  the  words  are  not  of  themselves 
libellous,  an  innuendo  is  necessary  to  shew  that  they  were  used  in  a  defamatory  sense  : 
Goldstein  v.  Foss  (6  B.  &  C.  154),  Hearne  v.  Slotoell  (12  A.  &  E.  719),  Forbes  v.  King 
(1  Dow.  P.  C.  672).  Notwithstanding  the  Common  Law  Procedure  Act,  1852,  s.  61, 
an  innuendo  is  still  necessary  in  cases  of  this  kind,  and  without  one  evidence  is 
inadmissible  to  fix  the  meaning  of  the  words;  Eawlings  v.  Nm'bury  (1  F.  &  F.  341). 
If  the  word  "truckmaster"  is  an  English  word,  the  learned  Judge  was  wrong  in 
telling  the  jury  it  was  not ;  if  it  is  not  an  English  word,  he  should  have  told  them  its 
meaning.  The  Court  is  bound  to  inform  itself  of  the  meaning  of  English  words, 
though  unusual  and  peculiar  to  a  particular  county  :  M'Gregor  v.  Ch-egory  (11  M.  &  W. 
287,  295).  The  calling  a  person  a  truckmaster  is  not  necessarily  libellous,  because 
the  1  &  2  Wm.  4,  c.  37,  contains  certain  exceptions,  sect.  23. 

Cur.  adv.  vult. 

[666]  Pollock,  C.  B.,  now  said — This  was  an  action  for  a  libel  in  a  news- 
paper, and  the  question  is  whether  it  was  properly  left  to  the  jury  to  consider  the 
meaning  of  the  word  "  truckmaster,"  which  was  undoubtedly  the  material  word  in 
respect  of  which  the  action  was  brought,  as  appeared  from  the  conduct  of  the  plaintiff's 
case.  No  evidence  was  given  as  to  the  meaning  of  the  word ;  nor  was  there  any 
evidence  that  it  had  any  local  signification.  The  word  itself  is  not  to  be  found  in 
any  English  dictionary  ;  but  the  two  words  of  which  it  is  composed  are  English  words. 
I  thought  it  better  that  it  should  be  left  to  the  jury  to  say,  with  reference  to  all  the 
circumstances  of  the  case,  whether  there  was  not  some  offensive  meaning  in  the  use  of 
the  word.  I  pointed  out  that  the  word  is  not  to  be  found  in  any  English  dictionary,  and 
also  that  there  was  no  evidence  as  to  its  having  a  local  meaning,  or  any  other  meaning 
than  what  any  person  would  naturally  ascribe  to  it;  and  I  left  it  to  the  jury  to  say 
whether  they  thought  the  use  of  the  word  libellous,  or  whether  they  considered  it 
justifiable  upon  the  evidence  before  them ;  for  the  plaintiff  had  undoubtedly  kept  a 
shop  for  the  sale  of  provisions  to  persons  who  worked  in  a  neighbouring  factory.  At 
first  I  doubted  whether  some  evidence  ought  not  to  have  been  given  as  to  the  meaning 
of  the  word,  and  whether  I  ought  to  have  left  the  question  to  the  jury  as  I  did  ;  but 
my  learned  brothers  are  of  opinion  that  my  mode  of  dealing  with  the  case  was 
perfectly  correct ;  and  on  consideration  I  am  also  of  that  opinion.  This  differs  from 
a  case  where  the  word  is  of  itself  unintelligible,  as,  for  instance,  some  slang  word  which 
has  no  recognised  meaning  except  by  those  who  are  initiated  in  its  use.  The  word 
"  truckmaster  "  is  composed  of  two  English  words  intelligible  to  everybody ;  and  on 
consideration  I  think  it  was  quite  right  to  leave  it  to  the  jury  to  say,  with  reference 
to  all  the  circumstances,  whether  the  word  was  used  in  a  libellous  sense.  They  were 
of  opinion  that  it  was.  [667]  I  own  that  if  I  were  asked  the  meaning  of  the  word, 
I  should  construe  it  as  the  jury  have  done.  Many  words  may  come  into  use,  and  be 
understood  by  the  world  at  large,  though  not  found  in  an  English  dictionary.  We 
must  not  take  any  particular  book  which  professes  to  give  all  the  words  in  the  English 
language  as  absolutely  and  exclusively  an  authority  for  a  word.  There  are  several 
words  which  are  in  constant  use,  and  which  a  Judge  would  be  bound  to  explain, 
though  they  have  not  existed  so  long  as  to  be  found  in  the  last  edition  of  the  English 
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dictionary.      For  those  reasons  we  are  all  of  opinion  that   the    rule   ought   to  be 
discharged. 

Rule  discharged. 


HoRTON  V.  M'MuRTRY.  April  25,  1860. — A  declaration  stated  that  it  was  agreed, 
between  the  plaintiflF  and  defendant,  that  the  plaintiff  should  serve  the  defendant 
faithfully  for  three  years  in  his  business  of  a  manufacturer  of  lard;  and  alleged 
as  a  breach  the  wrongful  dismissal  of  the  plaintiff  before  the  expiration  of  that 
period.  Plea  :  that  the  plaintiff  did  not  serve  the  defendant  faithfully  as  in  the 
agreement  stipulated.  At  the  trial  it  appeared  that  bladders  are  essential  in  the 
business  of  a  manufacturer  of  lard  ;  and  that  the  plaintiff,  without  the  knowledge 
of  the  defendant,  entered  into  a  contract  with  C.  for  the  purchase  of  several 
thousand  bladders,  which  were  invoiced  and  delivered  to  G-.,  who  allowed  the 
plaintiff,  from  time  to  time,  to  have  as  many  as  were  required  for  the  defendant's 
business.  C.  having  made  a  claim  upon  the  defendant  in  respect  of  the  bladders, 
he  dismissed  the  plaintiff. — Held  :  First,  that  there  was  no  misdirection  in  telling 
the  jury  that,  so  far  as  it  was  matter  of  law,  the  defendant  was  justified  in  dis- 
missing the  plaintiff. — Secondly,  that  the  facts  were  admissible  in  support  of  the 
plea,  that  the  plaintiff  did  not  serve  the  defendant  faithfully. 

[S.  C.  29  L.  J.  Ex.  260 ;  8  W.  R.  285 ;  2  L.  T.  297.     Referred  to,  Cloustm  and 
Company,  Limited  v.  Coiry,  [1906]  A.  C.  130.] 

The  declaration  stated  that  on,  &c.,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  serve  the  defendant  faithfully  for  the 
period  of  three  years,  commencing  from  the  1st  day  of  January,  1859,  in  any  honour- 
able occupation,  and  especially  should  bring  all  his,  the  plaintiff's,  knowledge  and 
experience  to  bear  on  the  successful  carrying  on  of  the  manufacture  of  lard,  at  and 
for  the  salary  or  wages  of  41.  per  week  during  the  said  [668]  period ;  and  that  the 
defendant  should  continue  the  plaintiff  in  his  said  service  and  pay  him  such  salary 
or  wages  for  and  during  the  said  period.  Averments :  that  the  plaintiff  did  on  the 
day  and  year  last  aforesaid  enter  into  the  said  service  of  the  defendant  upon  the 
terms  aforesaid,  and  continued  in  such  service  of  the  defendant  upon  the  terms  afore- 
said for  a  certain  time,  to  wit,  until  the  time  of  the  dismissal  and  discharge  hereinafter 
mentioned.  Breach  :  that  although  the  plaintiff  was  then  and  hath  always  been  ready 
and  willing  and  then  offered  to  remain  and  continue  in  the  said  service  of  the  defen- 
dant for  and  during  the  period  and  on  the  terms  aforesaid,  and  had  done  all  things 
necessary  to  entitle  him,  the  plaintiff,  to  a  continuance  in  the  defendant's  service : 
yet  the  defendant  did  not  nor  would  continue  the  plaintiff  in  his,  the  defendant's, 
service  until  the  expiration  of  the  said  period,  but,  before  the  expiration  of  the  said 
period,  refused  to  suffer  the  plaintiff  to  continue  any  longer  in  his,  the  defendant's, 
service,  and  wrongfully  dismissed  and  discharged  the  plaintiff  therefrom,  without  any 
reasonable  or  probable  cause  whatsoever,  &c. 

Pleas  (inter  alia.)  First :  that  it  never  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  as  in  the  declaration  alleged.  Secondly  :  that  the  plaintiff  did  not 
serve  the  defendant  faithfully  as  in  the  said  agreement  stipulated.     Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  defendant,  being  about  to  establish  a  factory  for  the 
manufacture  of  lard,  applied  to  the  plaintiff  to  undertake  the  management  of  it.  After 
some  negotiation,  the  defendant  agreed  to  accept  the  services  of  the  plaintiff  for  three 
years  upon  the  terms  specified  in  the  following  letter  written  by  the  plaintiff  to  the 
defendant : — 

[669]  "  Mr.  R.  M'Murtry.  "  London,  Dec.  2/58. 

"  Dr.  Sir, — Referring  to  our  conversation  a  few  days  back  :  In  consideration  of  an 
agreement  on  your  part  to  pay  me  at  the  rate  of  41.,  say  Four  pounds,  per  week  for 
the  period  of  three  years  commencing  from  the  1st  of  January  next,  I  agree  to  serve 
you  faithfully  for  that  term  in  any  honourable  occupation — especially  to  bring  all  my 
knowledge  and  experience  to  bear  on  the  successful  carrying  on  of  the  manufacture 
of  lard. — I  am,  yours,  &c.  "  H.  Horton." 
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The  plaintiff  accordingly  entered  into  the  defendant's  service  on  the  1st  January, 
1859.  Bladders  are  essential  in  the  manufacture  of  lard,  and  the  plaintiif  purchased 
them  for  the  defendant's  business.  In  June,  1859,  a  Frenchman,  named  Couturier, 
applied  to  the  defendant  for  payment  of  431.,  which  he  alleged  was  due  to  him  for 
bladders  purchased  by  the  plaintiff  for  the  defendant.  In  consequence,  the  defendant 
asked  the  plaintiff  whether  he  had  been  dealing  in  bladders.  The  plaintiff  at  first 
denied  it,  but  afterwards  admitted  that  he  owed  Couturier  a  small  amount.  It 
appeared  that  on  the  23rd  April,  1859,  the  plaintiflf,  unknown  to  the  defendant,  had 
entered  into  a  contract  with  Couturier  for  the  purchase  of  1000  bladders  monthly  at 
2s.  6d.,  and  3000  at  2s.  3d.  per  dozen,  for  six  months  from  that  date.  These  bladders 
were  invoiced  and  delivered  to  one  Gavin,  who  allowed  the  plaintiff,  from  time  to 
time,  to  have  as  many  as  were  required  for  the  defendant's  business.  It  did  not, 
however,  appear  that  the  plaintiff  charged  the  defendant  a  higher  price  than  he 
agreed  to  pay.  The  plaintiff  said  that  he  entered  into  the  contract  because  Couturier 
would  not  trust  Gavin,-  and  that  he  was  merely  guarantee  for  Gavin.  On  account  of 
this  conduct,  the  defendant  immediately  discharged  the  plaintiff. 

[670]  The  learned  Judge  left  it  to  the  jury  to  say  whether  the  conduct  of  the 
plaintiff  was  such  as  justified  the  defendant  in  discharging  him,  telling  them  that  as 
far  as  it  was  matter  of  law  no  servant  had  any  authority  to  make  such  a  contract  and 
no  right  to  become  a  guarantee,  and  that  the  defendant  had  a  perfect  right  to 
discharge  the  plaintiff.  The  jury  having  found  a  verdict  for  the  defendant  on  the 
second  plea, 

Parry,  Serjt.,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  in  the  Lord  Chief  Baron  telling  the  jury  that,  as  far  as  it  was 
matter  of  law,  no  servant  had  authority  to  make  such  a  contract  and  no  right  to 
become  a  guarantee  ]  and  that  there  was  no  evidence  to  support  the  second  plea. 

Malcolm  shewed  cause  (April  25).  The  direction  of  the  learned  Judge  was  right. 
The  question  is  whether  the  plaintiff  was  guilty  of  such  misconduct  as  to  justify  his 
dismissal.  It  is  submitted  that  he  was.  A  servant  has  no  right  to  enter  into  con- 
tracts of  this  kind.  [Pollock,  C.  B.  Such  conduct  is  calculated  to  imperil  the  master. 
The  fact  of  the  goods  being  ordered  by  a  servant  of  the  defendant,  and  delivered  at 
the  defendant's  premises,  would  be  evidence  from  which  a  jury  might  infer  that 
Couturier  sold  the  goods  to  the  defendant.]  A  servant  employed  to  sell  has  no 
authority  to  purchase,  and  a  servant  employed  to  purchase  cannot  sell.  The  plaintiff 
placed  himself  in  a  position  in  which  he  was  tempted  to  act  unfaithfully  towards  his 
master.     The  entering  into  such  contracts  is  inconsistent  with  faithful  service. 

The  Court  then  called  on 

Parry,  Serjt.,  and  Gray,  to  support  the  rule.  First,  the  defence  that  the  plaintiff's 
conduct  was  such  as  to  justify  [671]  the  defendant  in  dismissing  him,  is  not  raised 
by  the  pleadings.  Powell  v.  Bradbury  (7  C.  B.  201)  decided  that  a  plea,  that  the 
defendant  "  did  not  wrongfully  and  without  reasonable  or  probable  cause  dismiss 
the  plaintiff,"  merely  put  in  issue  the  fact  of  the  dismissal.  The  57th  section  of  the 
Common  Law  Procedure  Act,  1852,  enables  either  party  to  aver  performance  of  con- 
ditions precedent  generally,  but  the  opposite  party  must  nevertheless  specify  in  his 
pleading  the  condition  precedent  the  performance  of  which  he  intends  to  contest. 
Prior  to  that  enactment,  the  declaration  would  have  contained  an  averment  that  the 
plaintiff  did  serve  the  defendant  faithfully  :  the  second  plea  is  merely  a  traverse  of 
that  averment.  The  word  "  faithfully  "  adds  nothing  to  the  force  of  the  agreement, 
for  an  agreement  to  serve  means  that  the  party  will  serve  faithfully.  Therefore  upon 
the  issue  raised  by  the  second  plea,  the  only  question  is,  whether  the  plaintiff  gave 
that  service  which  by  the  agreement  he  was  bound  to  give.  If  the  plaintiff  was 
guilty  of  any  misconduct  which  justified  his  discharge,  that  should  have  been  the 
subject  of  a  special  plea.  [Bramwell,  B.  Faithful  service  is  not  a  condition  pre- 
cedent to  the  right  to  complain  of  a  wrongful  dismissal.  Suppose  the  plaintiff"  had 
stopped  away  for  a  day,  and  his  master  did  not  then  discharge  him,  he  could  not  do 
.so  afterwards  without  some  other  sufficient  cause.  Therefore  the  declaration  must 
not  be  taken  as  alleging  that  the  plaintiff  faithfully  served  ;  and,  if  so,  the  plea  is  not 
a  traverse  of  any  allegation  in  the  declaration,  but  a  plea  in  confession  and  avoidance, 
and  bad  as  being  too  general.]  In  that  view  the  plea  is  bad  after  verdict,  for  it  is 
not  every  defective  service  which  will  justify  a  dismissal.  [Pollock,  C.  B.  The 
words  "serve  faithfully"  must  be  read  in  connection  with  the  subsequent  words  "as 
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in  the  agreement  stipulated  ;  "  and  after  [672]  verdict  the  plea  must  be  construed  so 
as  to  make  it  good.  [Martin,  B.  No  dowbt  the  plea  is  too  general  and  might  have 
been  objected  to  as  calculated  to  embarrass,  but  this  is  after  verdict,  and  there  is  no 
motion  for  judgment  non  obstante  veredicto.]  Secondly,  the  plaintift' s  conduct  was 
not  such  as  to  justify  the  defendant  in  discharging  him.  It  is  not  every  defect  of 
faithful  service  that  will  justify  a  dismissal ;  there  must  be  either  moral  misconduct, 
wilful  disobedience,  or  habitual  neglect:  Callo  v.  Brouncker  (4  C.  &  P.  518).  He  also 
referred  to  Cussons  v.  Skinner  (11  M.  &  W.  161). 

Cur.  adv.  vult. 

Martin,  B.,  now  said — This  was  an  application  for  a  new  trial  on  the  ground  of 
misdirection  by  the  Lord  Chief  Baron  ;  first,  in  telling  the  jury  that,  so  far  as  it  was 
matter  of  law,  no  servant  had  authority  to  make  such  a  contract  as  the  plaintiff  had 
done.  It  seems  to  me  that  there  is  no  misdirection  in  so  stating.  The  contract  was 
this : — The  defendant  was  a  manufacturer  of  lard,  and  the  plaintiff  entered  into  his 
employment  as  manager  of  the  business.  Bladders  being  an  article  essential  for 
carrying  on  the  manufacture,  the  plaintiff  entered  into  a  contract  with  a  Frenchman, 
named  Couturier,  for  the  purpose  of  taking  a  certain  number  of  bladders,  and  the 
statement  of  his  counsel,  on  his  behalf,  was  that  he,  being  a  servant  of  the  defendant, 
bought  these  bladders  not  for  himself,  but  for  a  person  named  Gavin,  who  dealt 
with  him ;  and  he  afterwards  bought  from  Gavin  such  articles  as  the  defendant 
required  in  the  course  of  his  trade.  Surely  there  was  no  misdirection  in  telling  the 
jury,  as  matter  of  law,  no  servant  had  authority  to  do  so.  That  point,  therefore,  is 
no  ground  for  the  rule. 

The  more  serious  matter  is  the  second  ground,  that  [673]  there  was  no  evidence 
to  go  to  the  jury  in  support  of  the  second  plea,  and  that  the  Lord  Chief  Baron  was 
wrong  in  not  so  directing  the  jury.  The  case  of  Powell  v.  Bradbury  (7  C.  B.  201)  was 
cited,  in  which  it  was  held  that  a  traverse,  that  the  defendant  wrongfully  dismissed 
the  plaintiff,  did  not  involve  the  question  of  wrongfulness,  but  merely  put  in  issue 
the  fact  of  dismissal.  But  it  is  to  be  observed  that  there  is  a  case  in  this  Court  of 
Lush  V.  Russell  (5  Exch.  203),  directly  to  the  contrary.  That  was  subsequent  to  the 
case  of  Powell  v.  Bradbury,  which  was  then  considered  by  this  Court  and  overruled. 
In  Lush  V.  Russell  it  was  expressly  held  that  on  a  traverse  concluding  to  the  country, 
without  this,  that  the  defendant  wrongfully  dismissed  and  discharged  the  plaintiff 
"  without  reasonable  cause,"  though  it  might  be  bad  on  special  demurrer,  as  putting  in 
issue  an  immaterial  allegation,  yet,  as  issue  had  been  taken  on  the  plea,  the  plaintiff's 
misconduct,  as  well  as  the  fact  of  his  service,  was  in  issue.  This  case,  if  law,  is  a 
direct  authority  in  point.  We  are  not  called  upon  to  decide  which  of  these  two 
decisions  is  correct,  because  when  the  Lord  Chief  Baron  was  leaving  the  question  to 
the  jury  on  the  second  plea,  it  was  the  duty  of  the  plaintiff's  counsel  to  submit  to  him 
their  impression  that  there  was  no  evidence  for  the  jury  upon  it,  and  in  such  case  he 
would  no  doubt  have  amended.  The  222nd  section  of  the  Common  Law  Procedure 
Act,  1852,  makes  it  imperative  on  the  Judge  to  amend,  so  as  to  secure  a  trial  of  the 
real  question  in  issue  between  the  parties.  It  is  a  well  established  practice,  that  when 
an  objection  is  taken  to  the  summing  up  of  a  Judge  in  respect  of  a  defect  of  this  kind, 
if  an  amendment  can  be  made,  it  is  the  duty  of  counsel  to  call  the  Judge's  attention 
to  it  in  order  that  he  may  amend,  and  if  he  does  not,  the  objection  cannot  be  made 
the  ground  of  a  new  trial. 

[674]  The  only  remaining  question  is  whether  the  facts  proved  were  evidence  for 
the  defendant  under  the  second  plea.  I  apprehend  they  were.  The  plaintiff  was  the 
manager  of  these  works  :  he  entered  into  a  contract  with  Couturier  for  the  defendant 
who  knew  nothing  of  it,  and  when  he  inquired  about  it  the  plaintiff  at  first  denied  it. 
I  think  that  the  observations  of  the  Lord  Chief  Baron  to  the  jury  were  perfectly  well 
founded,  for  if  such  conduct  by  a  servant  was  tolerated  it  might  involve  his  master 
in  most  injurious  consequences,  since  it  would  have  a  tendency  to  render  him  liable 
not  only  on  that,  but  on  any  other  contract  made  by  the  servant  for  him.  Nor  does 
it  seem  any  answer,  that  probably  in  law  the  master  would  not  be  responsible.  We 
must  consider  the  danger  to  which  he  would  be  exposed  on  a  trial  of  his  liability 
before  a  jury.  We  all  know  the  effect  that  would  be  given  to  the  circumstances  of  a 
delivery  of  goods  at  the  defendant's  premises  in  pursuance  of  an  order  by  a  man  in 
his  employ;  and  I  think  that  if  the  Lord  Chief  Baron  had  withheld  the  topic  from 
the  jury  (assuming  the  question  to  arise  on  the  plea),  there  would  have  been  a  mis- 
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direction,  and  the  defendant  would  have  had  a  right  to  a  new  trial  on  the  ground  that 
the  matter  was  improperly  withheld.  For  4hese  reasons  I  think  the  rule  should  be 
discharged. 

Bramwell,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  defence  was 
open  under  the  second  plea.  The  way  in  which  the  objection  was  put  for  the  plaintiff 
was  this  : — The  meaning  of  the  general  allegation  in  the  declaration  is  that  the  plain- 
tiff had  faithfully  served,  and  this  plea  is  merely  a  traverse  of  that,  and,  the  word 
"  faithfully  "  being  immaterial,  it  was  as  though  the  defendant  had  simply  said  that 
the  plaintiff  did  not  serve.  I  think  that  is  not  so.  There  is  no  allegation  in  the 
declaration  that  the  plaintiff  [675]  had  faithfully  served ;  but  it  is  said  there  is  a 
general  averment  that  all  things  necessary  have  happened  to  entitle  the  plaintiflF  to  be 
retained  in  the  employment,  and  under  that  averment  it  must  be  taken  that  the 
plaintiff  has  alleged  that  he  faithfully  served.  I  do  not  agree  with  that,  because  it  is 
not  a  condition  precedent  that  a  servant  should  faithfully  serve,  for,  if  it  were,  it 
would  follow  that  a  master  might  at  any  time  discharge  a  servant  who  had  failed 
faithfully  to  serve.  But  it  is  not  every  failure  in  faithful  service  which  will  warrant 
a  master  in  discharging  his  servant,  and  if  he  does,  he  must  discharge  him  on  the 
occasion  of  this  misconduct,  and  not  at  any  time  after,  at  the  master's  option.  There- 
fore it  must  not  be  assumed  that  under  the  general  averment  that  all  things  necessary 
have  happened,  &c.,  the  plaintiff  alleges  that  he  has  faithfully  served.  It  seems  to  me 
therefore  that  the  plea  is  not  a  traverse  of  an  allegation  in  the  declaration  that  the 
plaintiff  had  faithfully  served.  Then  is  it  an  affirmative  allegation  that  the  plaintiff 
has  not  faithfully  served  1  Not  only  on  principle,  but  also  on  the  authority  of  Lush  v. 
Russell  (5  Exch.  203),  it  appears  to  me  that  under  this  plea  it  was  open  to  the  defendant 
to  prove  that  the  plaintiff  had  not  faithfully  served ;  though  probably  he  would 
not  have  been  at  liberty  to  adduce  any  proof  of  unfaithful  service  except  such  as 
would  justify  his  discharge ;  for  the  plea  must  be  taken  to  mean,  not  merely  that 
the  plaintiff  had  not  faithfully  served,  but  that  he  had  so  unfaithfully  served  that  the 
defendant  was  justified  in  (discharging  him.  If  that  is  not  the  meaning  of  the  plea, 
it  may  be  bad,  and  the  plaintiff  entitled  to  judgment  non  obstante  veredicto ;  but 
on  that  point  I  express  no  opinion.  If  the  plea  is  good,  the  question  is  whether 
there  was  evidence  that  the  plaintiff  served  so  unfaithfully  that  the  defendant  was 
justified  [676]  in  discharging  him,  and  did  on  that  account  discharge  him.  Cases  may 
be  cited  in  which  the  Courts  have  laid  down  certain  criteria  as  to  when  a  master  is 
justified  in  discharging  his  servant;  but  if  these  decisions  are  examined  it  will  be 
evident  that  they  do  not  afford  an  exhaustive  set  of  cases,  but  only  a  certain  number ; 
and  it  seems  to  me  correctly  stated  in  Smith's  Law  of  Master  and  Servant,  p.  69,  that 
"It  is  difficult  to  lay  down  any  general  rule  as  to  what  causes  will  justify  the  dis- 
charge of  a  servant,  which  shall  comprise  and  be  applicable  to  all  cases  ;  since  whether 
or  not  a  servant  in  any  particular  case  was  rightfully  discharged  must,  of  course, 
depend  upon  the  nature  of  the  services  which  he  was  engaged  to  perform,  and  the 
terms  of  his  engagement."  That  is  a  good  observation  to  bear  in  mind,  and  it  seems 
to  me  that  in  this  case  there  was  ground  on  which  the  defendant  might  have  discharged 
the  plaintiff;  at  all  events  it  might  have  been  properly  left  to  the  jury  to  say  whether 
the  defendant  was  justified  in  discharging  the  plaintiff.  That  it  is  not  necessary  that 
the  misconduct  should  include  moral  turpitude  manifestly  appears  from  the  case  of 
Smith  V.  llwmpson  (8  C.  B.  44),  where  all  that  the  servant  did  was  to  appropriate,  in 
payment  of  his  own  salary,  301.  out  of  some  money  sent  him  by  his  master  for  business 
purposes.  In  the  present  case,  it  may  be  assumed  that  the  plaintiff  supposed  he  acted 
rightly,  at  least  there  is  no  evidence  that  he  committed  any  fraud  ;  but  in  truth  he  did 
one  thing  and  said  another.  The  misconduct  may  be  compendiously  stated  in  this 
way : — Bladders  were  bought  by  him  from  one  person,  and  he  represented  to  his 
master  that  another  person  was  the  seller  to  the  master.  I  am  inclined  to  think  that 
it  is  immaterial  what  was  the  motive  of  the  act — he  could  have  no  right  to  represent 
an  untrue  condition  of  things  to  his  [677]  employer ;  and,  that  being  so,  it  was  a 
proper  question  to  leave  to  the  jury  to  say  whether  the  defendant  was  justified  in 
discharging  the  plaintiff. 

Pollock,  C.  B.  I  agree  with  the  rest  of  the  Court  that  this  rule  ought  to  be  dis- 
charged. There  two  questions :  one  ai-ises  on  what  may  be  called  the  merits  of  the 
case  irrespective  of  the  pleadings ;  the  other  arises  on  the  second  plea.  Now,  irrespective 
of  the  pleadings,  and  supposing  the  case  was  merely  this, — that  the  plaintiff  complained 
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of  being  dismissed,  and  the  defendant  said  he  had  good  cause  for  dismissal  (the  general 
issue  only  being  pleaded,  as  was  formerly  the  case  in  actions  of  this  sort),  it  appears 
to  me  that  the  conduct  of  plaintiff  in  interfering  with  the  business  of  another  man — 
the  allowing  his  name  to  be  used,  and  actually  becoming  a  party  to  a  contract  in  order 
that  Couturier  might  carry  on  his  dealing  with  Gavin, — even  if  there  was  nothing 
more,  was  good  ground  for  dismissal,  at  least  it  raised  a  question  for  the  jury,  and  not 
one  of  law  for  the  Court.  The  plaintiif  represented  that  he  merely  became  security, 
so  that  Couturier  might  have  some  one  in  England  to  whom  he  could  apply  for  pay- 
ment, without  reference  to  Gavin,  who  was  a  foreigner,  unable  to  read  and  write,  and 
whom  Couturier  did  not  like  to  trust.  But,  no  doubt,  the  plaintiff's  conduct  was  open 
to  serious  objection,  because  as  Be  bought  the  bladders  from  Couturier  in  his  own 
name,  but  for  Gavin's  benefit,  and  afterwards  bought  them  of  Gavin  for  his  master, 
the  dealing  might  very  easily  slide  into  a  mode  of  getting  a  profit,  ultra  his  salary,  on 
the  purchases  with  which  his  master  intrusted  him.  Such  a  transaction  is,  in  my 
opinion,  a  good  ground  of  dismissal ;  but  the  concealing  it,  and  telling  his  master  an 
untruth  about  it,  appears  to  me  also  an  ingredient  in  the  complaint  which  the  master 
was  justified  in  making.  The  plaintiff's  [678]  counsel  contended  that  my  direction 
was  wrong,  in  telling  the  jury  that,  so  far  as  it  was  matter  of  law,  no  servant  had  a 
right  to  make  such  a  contract ;  but  I  think  that  where  it  is  in  any  degree  doubtful 
whether  the  question  is  one  for  the  jury  or  the  Court,  the  safest  way  is  for  the  Judge 
to  express  his  opinion  upon  it,  as  a  matter  of  law.  All  I  told  the  jury  was,  that  I 
thought  it  was  for  them  to  decide  whether  there  was  sufficient  ground  for  dismissal, 
but  if  it  was  matter  of  law,  I  was  of  opinion  that  there  was  sufficient  ground.  The 
jury  thought  there  was  sufficient  ground,  and  on  the  merits  of  the  case  decided  for 
the  defendant. 

As  to  the  point  which  arises  on  the  second  plea,  I  agree  with  my  brother  Martin, 
that  where  the  objection  is  that  the  pleadings  do  not  raise  the  question  which  the 
parties  have  been  trying,  and  which  is  presented  to  the  jury,  the  attention  of  the 
Judge  should  be  called  to  it,  so  that  an  amendment  may  be  made ;  but  I  consider  the 
allegation  in  this  plea,  that  the  plaintiff  did  not  serve  the  defendant  faithfully,  is,  in 
effect,  an  informal  and  untechnical  mode  of  saying  "  You  did  not  serve  faithfully,  but 
you  were  guilty  of  misconduct  which  justified  your  dismissal."  It  appears  to  me  that 
neither  on  the  one  ground  or  the  other  ought  there  to  be  a  new  trial,  and  therefore 
the  rule  will  be  discharged. 

Rule  discharged. 

[679]    Easter  Vacation,  23  Vict.    In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Vaughan  v.  The  Taff  Vale  Railway  Company.  May  12,  I860.— A  railway 
Company,  authorized  by  the  legislature  to  use  locomotive  engines,  is  not  respon- 
sible for  damage  from  fire  occasioned  by  sparks  emitted  from  an  engine  travelling 
on  their  railway,  provided  they  have  taken  every  precaution  in  their  power  and 
adopted  every  means  which  science  can  suggest  to  prevent  injury  from  fire,  and 
are  not  guilty  of  negligence  in  the  management  of  the  engine.  So  held  in  the 
Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer). 

[S.  C.  29  L.  J.  Ex.  247  ;  9  Jur.  (N.  S.)  899 ;  8  W.  R.  549  ;  2  L.  T.  394.  Not  applied, 
Fremantle  v.  Londm  and  North  Western  Railway,  1861,  10  C.  B.  (N.  S.)  89;  Dixon 
V.  Metropolitan  Board  of  Woi-Jcs,  1881,  7  Q.  B.  D.  423.  Distinguished,  Jones  v. 
Festiniog  Railway,  1868,  L.  R.  3  Q.  B.  736  ;  Evans  v.  MancJiester,  Sheffield  and  Lincoln- 
shire Railway,  1887,  36  Ch.  D.  634;  Long  Eaton  Recreation  Gi-ounds  Company  v. 
Midland  Raihuay,  1901,  71  L.  J.  K.  B.  74;  85  L.  T.  278:  affirmed  [1902]  2  K.  B. 
574.  Approved,  Hammersmith  and  City  Railway  v.  Brand,  1869,  L.  R.  4  H.  L.  171 ; 
London,  Brighton  and  South  Coast  Railway  v.  Truman,  1885,  11  A.  C.  53.  Applied, 
Dungey  v.  London  Corporation,  1869,  38  L.  J.  C.  P.  304.  Lea  Conservancy  Board  v. 
Hertford  Corporation,  1884,  1  Cab.  &  E.  299.     Disapproved,  Powell  v.  Fall,  1880, 

5  Q.  B.  D.  601.     Discussed,  Smith  v.  London  and  South  JFestern  Railway,  1870,  L.  R. 

6  C.  P.  21 ;  Dmm  v.  Birmingham  Canal  Company,  1872,  L.  R.  8  Q.  B.  47  ;  Boughton 
v.  Midland  Gh-eat  Western  Railway,  1873,  Ir.  R.  7  C.  L.   181  ;  Madras  Railway  v. 
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Carveiinagarum  (Zemindar),  1874,  L,  R.  1  Ind.  App.  384 ;  Hill  v.  Metropolitan  Asylum 
District,  1879,  4  Q.  B.  D.  444  :  affirmed  6  A.  C.  193  ;  Reg.  v.  Steward,  1880,  9  Q.  B.  D. 
742;  Reg.  v.  Essex,  1884,  14  Q.  B.  D.  763:  affirmed  nomine  Cooper-Essex  v.  Acton 
Local  Board,  14  A.  0.  153.  Referred  to,  Duke  of  Bucckuch  v.  Metropolitan  Board  of 
Works,  1 870,  L.  R.  5  Ex.  248 ;  Attorney- General  and  Hare  v.  Metropolitan  Railway, 
[1894]  1  Q.  B.  388;  Emsley  v.  North  Eastern  Railway,  [1896]  1  Oh.  429;  Southwark 
and  Vauxhall  Water  Company  \.  Wandsworth  District  Board  of  Works,  [1898]  2  Ch. 
611;  Jordeson  v.  Sutton,  Southcotes  and  Dry  pool  Gas  Company,  [1898]  2  Ch.  619; 
Dulieu  V.  White,  [1901]  1  K.  B.  675;  West  v.  Bristol  Tramways  Company,  [1908] 
2  K.  B.  21.] 

This  was  an  appeal  by  the  defendants  against  the  judgment  of  the  Court  of 
Exchequer  in  discharging  a  rule  for  a  new  trial  (reported  3  H.  &  N.  743). 

The  case  stated  on  appeal  was  as  follows  :  —The  defendants  are  a  Company,  who, 
under  their  special  Acts  and  the  General  Railway  Acts  incorporated  therewith,  are 
proprietors  of,  and  use  and  work  the  Taff  Vale  Railway  with  locomotive  engines  as 
a  passenger  and  goods  line.  The  plaintiff  is  the  owner  of  a  wood  or  plantation 
adjoining  the  embankment  of  the  railway.  On  the  14th  March,  1856,  the  plaintiff's 
wood  was  discovered  to  be  on  fire,  and  eight  acres  of  it  were  burnt.  The  fire  may 
be  taken  to  have  originated  from  a  spark  or  coal  from  one  of  the  defendants'  locomotive 
engines  in  the  ordinary  course  of  its  working.  This  action  was  brought  by  the 
plaintiff  for  the  damage  he  sustained  by  the  fire.  (The  case  then  set  out  the  pleadings 
which  sufficiently  appear  in  the  report,  3  H.  &  N.  743.) 

From  the  evidence  of  the  plaintiff  and  his  witnesses  it  appeared  that  the  fire  in  the 
plaintiff's  wood  was  first  seen  at  a  place  fifty  yards  from  the  railway  :  that  there  were 
[680]  traces  of  fire  extending  continuously  all  the  way  between  the  railway  and  the 
wood,  and  that  the  railway  bank  was  burning :  that  the  grass  on  the  bank  had  been 
cut  three  or  four  months  before,  but  that  there  was  grass  of  a  very  combustible  nature 
growing  on  the  bank  just  previous  to  the  fire,  and  that  it  was  all  burned  :  that  there 
was  a  great  deal  of  long  grass  growing  in  the  wood,  which  was  extremely  combustible : 
that  the  wood  was  also  full  of  small  dry  branches,  the  remains  of  a  former  cutting, 
and  was  described,  by  the  plaintiff,  to  be  in  just  about  as  safe  a  state  as  an  open  barrel 
of  gunpowder  would  be  in  the  Cyfarthfa  rolling-mill. 

The  wood,  however,  was  in  an  ordinary  and  natural  condition,  and  as  it  had  been 
before  and  since  the  railway  was  made.  Whether  the  injury  was  caused  by  the  grass 
on  the  embankment  being  first  set  fire  to,  or  whether  by  lighted  matter  being  thrown 
from  the  locomotive  on  to  the  plaintiff's  land,  was  not  left  to  or  determined  by  the 
jury.     The  defendants'  counsel  did  not  at  the  trial  make  any  objection  on  this  ground. 

On  the  part  of  the  defendants  it  was  sworn  that  everything  which  was  practicable 
had  been  done  to  the  locomotive  to  make  it  safe  :  that  a  cap  had  been  put  to  its  chimney  : 
that  its  ashpan  had  been  secured  :  that  it  travelled  at  the  slowest  pace  consistent  with 
practical  utility,  and  that  if  its  funnel  had  been  more  guarded  or  its  ashpan  less  free, 
or  its  pace  slower,  it  could  not  have  been  advantageously  used ;  and  it  must  be  taken 
to  be  the  fact  that  the  defendants  had  taken  every  precaution  and  adopted  every 
means  in  their  power,  and  which  science  could  suggest,  to  prevent  their  engines  from 
emitting  sparks,  but  the  witness  added,  "  we  do  occasionally  burn  our  own  banks  now." 

The  learned  Judge  left  the  question  of  negligence  and  improper  conduct  by  the 
defendants  to  the  jury,  saying  there  was  evidence  thereof,  even  though  the  jury 
believed  [681]  the  evidence  that  everything  which  was  practicable  had  been  done  to 
the  locomotive  to  render  it  safe,  and  though  it  travelled  at  the  slowest  pace  consistent 
with  practical  utility.  He  refused  to  leave  to  the  jury  any  question  arising  out  of 
the  combustible  character  of  the  plaintiff's  wood.  The  jury  returned  a  general  verdict 
for  the  plaintiff,  the  damages  being  agreed  upon  at  271.  10s. 

The  Judge  did  not  direct  the  jury,  as  stated  in  the  rule  of  the  Court  of  Exchequer,(a) 
"  that  no  care  or  skill  used  in  preventing  the  escape  of  fire  from  the  engine  would  be 
an  answer  to  the  charge  of  negligence,  provided  the  defendants  did  not  succeed  in 
preventing  it,"  but  left  the  question  of  negligence  and  improper  conduct  as  above. 
The  question  whether  there  was  evidence  as  to  both  or  either  count  was  entertained 

(a)  The  grounds  of  the  rule  are  stated  in  3  H.  &  N.  746. 
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and  dealt  with  by  the  Court  of  Exchequer  as  though  open  to  the  defendants  on  the 
rule,  and  without  requiring  any  amendment  thereof. 

The  question  for  the  decision  of  the  Court  of  Appeal  is,  whether  or  not  the 
defendants  are  entitled  to  have  a  new  trial  on  the  ground  that  there  was  no  evidence 
of  negligence  to  go  to  the  jury  under  the  first  count  of  the  declaration,  assuming  it 
was  true,  as  sworn,  that  everything  had  been  done,  &c. ;  the  plaintiff  contending  that 
there  was  such  evidence,  and  also  that,  if  not,  the  question  is  not  open  to  the  defen- 
dants, and  also  that  the  Judge  was  wrong  in  not  leaving  to  the  jury  any  question 
arising  out  of  the  combustible  character  of  the  plaintiff's  wood. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  the  verdict  for  the  plaintiff 
is  to  be  set  aside  and  a  new  trial  had.  If  the  Court  shall  be  of  opinion  in  the  negative, 
then  the  verdict  for  the  plaintiff  is  to  stand,  and  judgment  to  be  entered  for  271.  10s. 
damages. 

[682]  F.  Lloyd  argued  for  the  defendants. (a)  First,  there  was  no  evidence  of 
negligence  to  support  the  first  count  of  the  declaration.  The  direction  of  the  learned 
Judge  conveyed  to  the  jury  the  erroneous  impression  that  it  was  negligence  to  set 
fire  to  the  wood,  whatever  precautions  were  taken.  But  the  first  count  charges  the 
defendants  with  negligence  in  managing  their  steam-engine  and  providing  the  proper 
means  for  retaining  the  fire ;  therefore,  the  gist  of  the  action  being  negligence,  the 
material  question  is  whether  the  defendants  adopted  all  reasonable  precautions  to 
prevent  accident ;  if  so,  they  performed  the  duty  which  the  law  imposes  on  them. 
Railway  companies  are  not  insurers,  and  in  order  to  render  them  liable  for  injury  there 
must  be  some  evidence  of  negligence.  Assuming  that  the  fact  of  the  wood  being  on 
fire  is  prima  facie  evidence  of  negligence,  that  may  be  rebutted  by  proof  that  the 
defendants  adopted  every  precaution  consistent  with  the  working  of  the  line.  Aldridge 
V.  The  Gixat  Western  Railway  Company  (3  Man.  &  G.  -515)  shews  that  the  defendants 
are  not  responsible  for  injury  arising  from  the  use  of  the  engine  without  any  negligence 
on  their  part.  That  case  was  followed  by  Piggot  v.  The  Eastern  Counties  Railway  Com- 
pany (3  C.  B.  229),  where  Tindal,  C.  J.,  said — "  The  defendants  are  a  company  intrusted 
by  the  legislature  with  an  agent  of  an  extremely  dangerous  and  unruly  character,  for 
their  own  private  and  particular  advantage ;  and  the  law  requires  of  them  that  they 
shall,  in  the  exercise  of  the  rights  and  powers  so  conferred  upon  them,  adopt  such 
precautions  as  may  reasonably  prevent  damage  to  the  property  of  third  persons 
through  or  near  which  their  railway  passes."  Here  the  case  finds  that  such  precautions 
have  been  adopted.  No  [683]  doubt,  in  the  absence  of  precaution  against  fire,  the 
defendants  would  be  liable  at  common  law  :  Manley  v.  The  St.  Helens  Canal  and  Railway 
Company  (2  H.  &  N.  840).  But  the  fact  of  an  accident,  even  if  prima  facie  evidence 
of  negligence,  is  not  conclusive  proof  of  it :  Bird  v.  The  Cheat  Northern  Railway  Company 
(28  L.  J.  Exch.  3).  The  case  does  not  fall  within  the  definition  of  negligence  in  Blyth 
V.  TJie  Birmingham  Water  Works  Company  (11  Exch.  781),  for  there  is  no  evidence  that 
the  defendants  have  omitted  anything  which  a  reasonable  man  would  do,  or  done 
anything  which  a  prudent  and  reasonable  man  would  not  do.  The  legislature  has 
conferred  on  the  defendants  certain  powers,  and  they  are  only  responsible  for  a  negli- 
gent exercise  of  them.  They  are  not  bound  to  abstain  from  using  locomotive  engines 
because,  notwithstanding  every  precaution,  sparks  fly  from  them  :  Rex  v.  Pease  (4  B.  & 
Adol.  30).  [Byles,  J.  Is  there  any  difference  in  principle  between  a  locomotive 
engine  travelling  on  a  railway  and  a  carriage  travelling  on  a  crowded  thoroughfare]] 
If  the  defendants  were  liable  at  all  they  would  be  liable  in  trespass,  not  case,  the  injury 
being  immediate:  Leame  v.  Bray  (3  East,  593).  He  also  referred  to  Whitehouse  v. 
The  Birmingham  Canal  Company  (27  L.  J.  Exch.  25).  With  respect  to  the  second 
count,  the  question  under  that  count  was  virtually  withdrawn  from  the  jury.  It 
should  have  been  left  to  them  to  say  whether  the  fire  originated  in  the  wood  or  on 
the  bank.  If  on  the  bank,  it  being  their  own  land,  by  the  14  Geo.  3,  c.  78,  s.  86,  the 
defendants  are  not  liable  unless  they  were  guilty  of  actual  negligence. 

Grove  (Giffard  with  him),  for  the  plaintiff.  The  question  was  properly  left  to  the 
jury.  The  setting  fire  to  the  wood  [684]  is  of  itself  negligence  for  which  the  defen- 
dants are  responsible.  As  regards  the  public  generally,  the  defendants  cannot  be 
indicted  for  a  nuisance  in  employing  locomotive  engines  which  emit  fire ;  but  since 

(a)  Before  Cockburn,  C.  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  and 
Blackburn,  J. 

Ex.  Div.  xiiL— 43* 
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they  use,  for  their  own  profit,  that  which  causes  injury  to  individuals,  they  are  liable 
to  them  for  the  damage.  In  Tubervil  v.  Stamp  (I  Salk.  13),  the  majority  of  the  Court 
were  of* opinion  that  there  was  no  difference  between  fire  in  a  field  and  tire  in  a  house. 
If  the  defendants,  in  driving  their  engines  at  a  rate  advantageous  to  themselves, 
destroy  the  property  of  others,  they  are  bound  to  pay  for  it.  A  person  is  not  presumed 
to  know  that  an  animal  is  dangerous,  and,  therefore,  it  is  necessary  to  allege  a  scienter ; 
but  by  the  custom  of  the  realm  every  person  is  bound  to  keep  his  fire  so  as  to  prevent 
it  from  injuring  his  neighbour:  2  Hen.  4,  fo.  18.  If  a  fire  broke  out  and  burnt  an 
adjoining  dwelling,  negligence  was  presumed  :  Viscount  Canterbury  v.  The  Attorney 
General  (1  Phil.  306,  316).  In  this  ease  the  common  law  liability  is  not  affected  by 
the  14  Geo.  3,  c.  78,  s.  86,  because  that  enactment  only  applies  to  "any  person  on 
whose  house,  chamber,  stable,  barn  or  other  building,  or  on  whose  estate  any  fire  shall 
accidentally  begin." 

F.  Lloyd,  in  reply,  cited  Jackson  v.  Smithson  (15  M.  &  W.  563).  [Willes,  J., 
referred  to  May  v.  Burdeit  (9  Q.  B.  101).] 

CocKBURN,  C  J.  We  are  all  of  opinion  that  the  decision  of  the  Court  of 
Exchequer  cannot  be  upheld,  and  that  the  case  must  go  down  for  a  new  trial.  I 
collect,  from  the  reasons  given  by  my  brother  Bramwell  in  delivering  the  judgment 
of  the  Court  of  Exchequer,  that  the  ground  upon  which  that  Court  discharged  the 
rule  was  this : — [685]  Whereas  accidents  occasionally  arise  from  the  use  of  fire  as  a 
means  of  propelling  locomotive  engines  on  railways,  the  happening  of  such  accidents 
must  be  taken  to  be  the  natural  and  necessary  use  of  fire  for  that  purpose,  and,  there- 
fore, railway  companies,  by  using  fire,  are  responsible  for  any  accident  which  may 
result  from  its  use,  although  they  have  taken  every  precaution  in  their  power.  So 
far  as  I  can  gather  from  the  language  of  the  judgment,  that  is  the  view  taken  by  the 
Court  of  the  law  applicable  to  the  first  count.  I  cannot  adopt  that  view :  it  is  at 
variance  with  the  principle  on  which  the  Court  of  Queen's  Bench  proceeded  in  the 
case  of  Rex  v.  Pease  (4  B.  &  Adol.  30),  which  we  are  prepared  to  uphold.  Although 
it  may  be  true,  that  if  a  person  keeps  an  animal  of  known  dangerous  propensities,  or 
a  dangerous  instrument,  he  will  be  responsible  to  those  who  are  thereby  injured, 
independently  of  any  negligence  in  the  mode  of  dealing  with  the  animal  or  using  the 
instrument ;  yet  when  the  legislature  has  sanctioned  and  authorized  the  use  of  a 
particular  thing,  and  it  is  used  for  the  purpose  for  which  it  was  authorized,  and  every 
precaution  has  been  observed  to  prevent  injury,  the  sanction  of  the  legislature  carries 
with  it  this  consequence,  that  if  damage  results  from  the  use  of  such  thing  indepen- 
dently of  negligence,  the  party  using  it  is  not  responsible.  It  is  consistent  with  policy 
and  justice  that  it  should  be  so ;  and  for  this  reason,  so  far  as  regards  the  first  count, 
I  think  the  judgment  of  the  Court  below  is  wrong.  It  is  admitted  that  the  defendants 
used  fire  for  the  purpose  of  propelling  locomotive  engines,  and  no  doubt  they  were 
bound  to  take  proper  precaution  to  prevent  injury  to  persons  through  whose  lands 
they  passed  ;  but  the  mere  use  of  fire  in  such  engines  does  not  make  them  liable  for 
injury  resulting  from  such  use  without  any  negligence  on  their  part. 

[686]  As  regards  the  second  count,  if  the  facts  alleged  in  that  count  had  been 
established  by  the  verdict  of  the  jury,  the  defendants  would  have  been  liable;  but 
inasmuch  as  the  learned  Judge,  in  substance,  told  the  jury  that  (independently  of  the 
facts  alleged  in  the  second  count)  if  they  were  satisfied  that  the  accident  arose  from 
the  use  of  fire,  the  defendants  were  responsible,  there  is  nothing  from  which  we  may 
not  suppose  that  the  jury  found  their  verdict  upon  the  first  count  only.  Indeed,  the 
questions  raised  for  our  determination  tend  to  shew  that  in  the  opinion  of  the  learned 
Judge,  the  counsel  and  all  parties,  the  verdict  proceeded  on  the  first  count;  and, 
therefore,  the  question  of  negligence  under  the  second  count  was  improperly  with- 
drawn from  the  jury.  It  maybe  that  the  plaintiff  is  entitled  to  succeed  on  that  count, 
or  it  may  be  that  the  mischief  arose  from  the  sparks  not  being  carried  to  the  bank 
but  directly  to  the  wood,  which  was  of  a  combustible  nature ;  in  which  case  the 
defendants  would  not  be  liable.  For  these  reasons  I  am  of  opinion  that  there  ought 
to  be  a  new  trial. 

Williams,  J.  I  am  of  the  same  opinion.  We  cannot  confirm  the  decision  of  the 
Court  of  Exchequer  without  affirming  that  the  defendants  are  liable  for  accidents 
caused  by  the  use  of  locomotive  engines,  although  they  were  guilty  of  no  negligence 
and  took  every  precaution  to  guard  against  accident.  Rex  v.  Pease  (4  B.  &  Adol.  30) 
shews  that  such  is  not  the  law. 
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Crompton,  J.     I  am  of  the  same  opinion.     It  seems  to  me  that  there  was  no 

evidence  of  negligence  to  support  the  first  count.  It  is  found  that  the  defendants 
took  all  practicable  precautions  that  science  could  suggest  to  prevent  accident.  That 
is  substantially  a  finding  that  there  was  no  negligence  as  regards  the  first  count.  The 
juiy  may  have  [687]  thought  that  there  was  no  negligence  to  support  the  second 
count,  and  may  have  proceeded  upon  the  ground  that  the  defendants  were  liable 
under  the  first  count  without  actual  negligence.  Hex  v.  Pmse  decides  this  matter, 
for  it  shews  that  although  the  use  of  a  locomotive  engine  must  have  been  accounted 
a  nuisance  unless  authorized  by  the  legislature,  yet,  being  so  authorized,  the  use  of 
it  is  lawful,  and  the  defendants  are  not  liable  for  an  accident  caused  by  such  use 
without  any  negligence  on  their  part.  It  is  said  that  where  a  person  keeps  an  animal 
of  a  ferocious  nature,  it  is  not  necessary  to  allege  a  scienter  ;  but  that  is  very  properly 
the  law,  because  the  negligence  is  the  unlawful  act  of  keeping  such  an  animal.  If  the 
animal  be  tame  it  is  not  unlawful  to  keep  it,  unless  it  is  known  to  be  of  dangerous 
habits.  My  judgment  proceeds  upon  the  ground  that  the  legislature  has  made  the 
use  of  locomotive  engines  not  an  unlawful  act;  and,  therefore,  it  is  lawful  for  the 
defendants  to  use  them  so  long  as  they  do  so  without  negligence. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion,  though  I  have  had  considerable  reluct- 
ance in  coming  to  that  conclusion,  because  looking  at  the  report  of  this  case  in  3  Hurl- 
stone  and  Norman,  743,  I  feel  that  we  are  obliged  to  reverse  the  judgment  of  the  Court 
below,  although  we  do  not,  in  point  of  law,  diflFer  in  opinion  from  that  Court. 
There  was  evidence  that  the  defendants  had  taken  every  precaution,  and  adopted 
every  means  in  their  power,  and  which  science  could  suggest,  to  prevent  injury.  It 
would  have  been  a  question  for  the  jury  whether  they  believed  that  evidence ;  but 
the  question  submitted  to  them  was  not  upon  the  whole  evidence,  but  taking  it  as  a 
fact  that  the  defendants  had  used  every  precaution  which  they  could  consistently  with 
the  working  of  the  line,  whether  the  jury  did  not  think  that  they  were  guilty  of 
negligence.  Now,  [688]  the  definition  of  negligence  is  the  absence  of  care,  according 
to  the  circumstances.  But  it  is  found,  as  a  fact,  that  the  defendants  took  all  the  care 
which  they  could  under  the  circumstances.  Therefore  upon  that — taken  as  a  fact 
and  not  merely  as  evidence  of  the  fact — there  is  a  finding  that  the  defendants  only 
did  that  which  the  act  of  parliament  allowed  them  to  do,  and  took  all  possible  care 
to  prevent  injury.     I  therefore  think  that  the  judgment  ought  to  be  reversed. 

Byles,  J.  I  am  of  the  same  opinion.  It  is  difficult  to  distinguish  this  case  from 
Ilex  V.  Pease.  The  case  states  that  the  engine  travelled  at  the  slowest  pace  consistent 
with  practical  utility,  which  is  tantamount  to  saying  that  it  travelled  at  the  proper 
pace.  That  being  so,  this  case  cannot  be  distinguished  from  that  of  a  stationary 
chimney,  which  the  legislature  has  not  only  authorized,  but  required  to  be  kept  with 
proper  care ;  and  who  would  say  that  in  such  case  if  an  accident  occurred,  without 
any  negligence  on  the  part  of  the  persons  using  the  chimney,  they  would  be  responsible  1 

Blackburn,  J.  At  first  it  would  seem  that  there  was  evidence  of  negligence  in 
the  use  of  the  engine,  for  the  fact  of  sparks  coming  from  it  would  be  some  evidence 
of  negligence ;  but  then  the  case  says,  that  it  is  to  be  taken  as  a  fact  that  the  defen- 
dants adopted  every  precaution  that  science  could  suggest  to  prevent  injury.  That 
reduces  the  question  to  whether  the  defendants  are  responsible  for  an  accident  arising 
from  the  use  of  fire  when  they  are  guilty  of  no  negligence  in  using  it.  That  might 
have  been  a  difficult  question,  but  Itex  v.  Pease  has  settled  that  when  the  legislature 
has  sanctioned  the  use  of  a  locomotive  engine,  there  is  no  liability  for  injury  caused 
by  using  it,  so  long  as  every  precaution  is  taken  consistent  with  its  use.  Here  it 
[689]  is  found,  as  a  fact,  that  the  defendants  were  guilty  of  no  negligence  except  in 
using  a  locomotive  engine  as  they  were  authorized  to  do.  Upon  the  rest  of  the  case 
it  is  not  necessary  to  say  anything. 

Judgment  reversed. 

In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

The  Great  Western  Railway  Company  v.  Fletcher  and  Rose.  May  12,  1860. 
— A  railway  Company  which,  by  agreement  with  the  owner,  has  purchased  his 
land  for  the  purpose  of  their  railway,  and  taken  a  conveyance  in  the  form  pre- 
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scribed  by  the  Lands  Clauses  Consolidation  Act,  1845,  and  which,  after  notice, 
pursuant  to  the  78th  section  of  the  Railways  Clauses  Consolidation  Act,  1845, 
of  the  owner's  intention  to  work  the  minerals  under  the  railway,  has  refused  to 
make  him  compensation,  is  not  entitled  to  the  adjacent  or  subjacent  support  of 
the  minerals  ;  but  the  owner  is  entitled  to  get  them,  although  the  working  them 
may  cause  the  surface  to  subside.  Held,  accordingly,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court  of  Exchequer),  that  where,  under  such 
circumstances,  the  Company  had  given  notice  that  the  working  the  mines  would 
destroy  the  support  of  the  railway,  the  owner  of  the  minerals  was  entitled  to 
recover  the  compensation  which  had  been  assessed  under  the  78th  section. 

[S.  C.  29  L.  J.  Ex.  353 ;  6  Jur.  (N.  S.)  961  ;  8  W.  R.  501 ;  2  L.  T.  803.  Considered, 
London  and  North  Western  Kailway  v.  Ackroyd,  1862,  31  L.  J.  Ch.  5.  Approved, 
Great  Western  Railway  \.  Bennett,  1867,  L.  R.  2  H.  L.  27.  Explained,  Dunn  v. 
Birmingham  Canal  Company,  1872,  L.  R.  7  Q.  B.  266.  Discussed,  Pountney  v.  Clayton 
1883,  11  Q.  B.  D.  843;  Midland  Railway  v.  Haunchwood  Brick  and  Tile  Company, 
1882,  20  Ch.  D.  559 ;  Consett  Waterworks  Company  v.  Ritson,  1889,  22  Q.  B.  D.  337  ; 
London  and  North  Western  Railway  v.  Evans,  [1892]  2  Ch.  443  ;  Manchester  Corpora- 
tion V.  Netu  Moss  Colliery  Company,  [1906]  2  Ch.  572;  London  and  North  Western 
Railway  v.  Howley  Park  Coal  and  Cannel  Company,  [1911]  2  Ch.  109.  Not  applied, 
Wakefield  v.  Duke  of  Buccleuch,  1867,  L.  R.  4  Eq.  653.] 

This  was  a  proceeding  in  error  on  the  judgment  of  the  Court  of  Exchequer,  for 
the  plaintiffs  below,  on  a  special  case  stated  by  order  of  Nisi  Prius  for  the  opinion  of 
that  Court.     The  pleadings  and  facts  fully  appear  in  the  report,  4  H.  &  N.  242. 

Sir  F.  Kelly  (with  whom  was  Whateley  and  Phipson)  argued  (a)  for  the  plaintiffs 
in  error  (the  defendants  below).  The  judgment  of  the  Court  below  proceeded  on  the 
ground  that  the  77th,  78th  and  79th  sections  of  the  [690]  Railways  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  20),  provide,  that  if  the  owner  of  a  mine  under  land 
on  which  a  railway  is  constructed  is  desirous  of  working  his  mine,  he  must  give  the 
Company  thirty  days'  notice  of  his  intention ;  and  if  the  railway  is  likely  to  be  thereby 
injured  the  Company  may  prevent  the  working  of  the  mine  by  making  compensation 
to  the  owner.  The  Court  held  that  these  clauses  were  of  universal  application,  and 
extended  to  the  case  of  a  purchase  of  land,  excepting  the  minerals,  as  well  as  to  cases 
in  which,  whether  under  contract  or  at  common  law,  the  owner  has  a  right  to  work 
the  minerals.  Whether  that  is  the  true  construction  of  the  Act,  is,  in  substance,  the 
question  now  before  the  Court.  It  is  important  to  consider  first,  what  would  have 
been  the  rights  of  the  parties  at  common  law,  upon  such  a  purchase  of  land  ;  and, 
secondly,  whether,  under  the  act  of  parliament,  the  owners  having  sold  the  land  with 
knowledge  that  a  railway  was  to  be  constructed  upon  it,  have  a  right  to  work  the 
mines,  so  as  to  destroy  the  railway,  unless  they  receive  compensation.  Numerous  cases 
have  established  that  the  purchaser,  or  owner  of  land  under  which  there  are  mines, 
purchases,  or  holds  the  land  with  the  right  to  reasonable  support ;  and  that  the  owner 
of  the  mines  cannot  work  them  so  as  to  endanger  the  superincumbent  soil.  The  right 
to  support  is  limited  to  such  as  will  sustain  the  land  in  the  state  it  was  at  the  time  it 
was  purchased  ;  the  purchaser  cannot  impose  a  greater  burthen  on  the  land  so  as  to 
require  greater  support  from  the  subjacent  soil.  Here  it  is  found  as  a  fact,  that  if 
there  was  no  railway  upon  the  land,  the  working  of  the  mines  would  cause  the  surface 
to  subside.  Therefore,  independently  of  the  railway,  the  working  of  the  mines  in  such 
a  manner  would  be  illegal.  Even  if  this  land  had  been  purchased  by  A.  from  B.,  and 
B.  had  reserved  the  mines,  A.  would  have  been  entitled  at  common  [691]  law  to  a 
reasonable  support  for  the  surface ;  and  here  there  is  this  additional  fact,  that  the  land 
was  purchased  by  a  Company  for  the  purpose  of  constructing  a  railway  upon  it,  and 
that  being  known  to  the  vendors  they  haA^e  no  right  to  work  the  mines  so  as  to  injure 
the  railway,  for  that  would  be  in  derogation  of  their  grant.  Harris  v.  Ryding  (5  M. 
&  W.  60)  and  Humphries  v.  Brogden  (12  Q.  B.  739),  which  established  these  propositions, 
need  not  be  discussed ;  because  those  decisions  were  approved  of  and  adopted  in  The 
Caledonian  Railway  Company  v.  Spn'ot  (2  Macq.  449),  which  established  that  a  convey- 

(a)  In  Michaelmas  Vacation,  1859,  Nov.  29  and  30,  and  in  Easter  Vacation,  1860, 
May  11  and  12.  Before  Cockburn,  C.  J.,  Wightman,  J.,  Williams,  J.,  Willes,  J., 
Byles,  J.,  and  Blackburn,  J. 
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ance  of  land  to  a  railway  Company,  for  the  purposes  of  their  line,  gives  a  right  by 
implication  to  all  reasonable  subjacent  and  adjacent  support  connected  with  the 
subject-matter  of  the  conveyance ;  and,  therefore,  although  in  the  conveyance  to  the 
railway  Company  the  minerals  are  reserved,  the  grantor  is  not  entitled  to  work  them, 
even  under  his  own  land,  in  a  manner  calculated  to  endanger  the  railway.  So  here, 
the  conveyance  to  the  Company  for  the  purpose  of  their  railway  is  equivalent  to  a 
warranty  by  the  vendors  of  support,  both  subjacent  and  adjacent.  The  argument  for 
the  plaintifl"  must  go  to  this  extent,  that  the  owners  in  fee  having  sold  this  land  to 
the  Company  for  the  purpose  of  their  railway,  and  having  received  the  purchase 
money  and  executed  a  conveyance,  can  turn  round  the  next  hour,  and  say  that  they 
are  entitled  to  get  the  minerals  in  the  same  way  as  if  they  had  never  dealt  with  the 
Company.  It  must  be  presumed  that  the  purchase  is  based  upon  the  consideration 
that  the  owner  receives  the  whole  value  of  the  land  including  the  right  to  support. 

Gray  (with  whom  was  Mellish),  for  the  respondents.  The  question  is  whether, 
when  a  railway  Company  [692]  purchase  land,  they  acquire  a  right  to  compel  the 
owner  to  leave  his  minerals  to  support  the  railway.  There  is  no  doubt  that  in  ordinary 
cases  where  a  person  sells  and  conveys  land  to  another,  excepting  the  minerals,  he 
cannot  afterwards  get  the  minerals  at  the  surface,  but  must  leave  such  part  of  them 
as  may  be  sufficient  to  support  the  surface.  The  argument  for  the  plaintiffs  in  error 
is,  that  the  same  principle  applies  to  the  purchase  of  land  by  railway  Companies.  The 
head  note  of  The  Caledonian  Railway  Company  v.  Sp'ot  (2  Macq.  449)  is  as  follows — 
"A  conveyance  of  land  to  a  railway  Company,  for  the  purposes  of  the  line,  gives 
a  right  by  implication  to  all  reasonable  subjacent  and  adjacent  support  connected  with 
the  subject  matter  of  the  conveyance ;  and,  therefore,  although  in  the  conveyance  to 
the  railway  Company  the  minerals  are  reserved,  the  grantor  is  not  entitled  to  work 
them,  even  under  his  own  land,  in  any  manner  calculated  to  injure  the  railway."  But 
that  is  incorrect :  no  such  point  was,  in  fact,  decided  in  the  case.  [Willes,  J.  The 
8  &  9  Vict.  c.  20,  did  not  apply  to  that  case.  There  the  conveyance  was  not  a  con- 
veyance under  the  statute,  but  an  ordinary  private  assurance.]  The  effect  of  the  77th 
and  subsequent  clauses  of  the  8  &  9  Vict.  c.  20,  is  that,  instead  of  laying  out  money, 
in  the  first  instance,  in  the  purchase  of  minerals  when  there  might  be  either  no  minerals 
under  the  land  or  none  that  could  ever  be  worked ;  and  when  it  might  be  difficult, 
if  not  impossible,  to  ascertain  their  value,  and  to  judge  what  would  be  necessary  to 
make  the  railway  secure  if  they  were  gotten,  the  legislature  has  deemed  it  more  con- 
venient that  when  the  owner  desires  to  work  the  minerals  the  Company  should  cause 
them  to  be  inspected,  and,  on  paying  compensation,  prevent  the  working  of  such  part 
of  them  as  may  be  necessary  to  afford  support  to  the  railway.  A  railway  [693] 
Company  has  no  occasion  for  minerals  unless  for  the  support  of  the  surface.  It 
cannot  be  supposed  that  the  legislature  intended  that  the  minerals  should  be  taken 
from  the  landowner  without  compensation.  Before  the  mines  are  opened  there  are  no 
means  of  ascertaining  what  minerals  it  will  be  necessary  to  leave,  or  what  is  their 
value.  At  the  time  of  making  the  railway  it  might  be  impossible  to  say  that  the 
minerals  might  not  all  be  gotten  without  any  damage  to  the  surface,  as  is  often  the 
case  when  they  lie  under  thick  strata  of  stone.  The  79th  section  does  not  impose  a 
condition,  that  the  working  shall  do  no  damage  to  the  Company,  but  only  "  that  the 
same  shall  be  done  in  a  manner  proper  and  necessarj'  for  the  beneficial  working  thereof, 
and  according  to  the  usual  manner  of  working  such  mines  in  the  district  where  the 
same  shall  be  situate."  It  is  not  unusual  or  improper  to  get  the  whole  of  the  coal 
from  under  the  land.  A  railway  Company,  therefore,  does  not  acquire  the  ordinary 
right  of  support  as  an  easement  or  otherwise,  but  in  lieu  thereof  the  Act  gives  them  a 
special  means  by  which  they  may  secure  their  property  from  the  risk  of  injury. 
[Williams,  J.  Under  many  of  the  old  canal  Acts  the  companies  had  only  easements ; 
no  property  in  the  soil.]  In  The  Dudley  Canal  Company  v.  Ch'azebrook  (1  B.  &  Ad.  59), 
a  canal  Act  provided  that  no  owner  of  any  mines  should  carry  on  any  work  for  the 
getting  of  coal  or  minerals,  within  twelve  yards  from  the  canal,  &c.,  except  as  therein- 
after mentioned,  without  the  consent  of  the  Company,  By  another  clause  it  was 
provided,  that  when  the  owner  of  any  coal  mine,  &c.,  lying  under  the  canal,  should 
be  desirous  of  working  the  same,  he  should  give  notice  of  his  intention,  and  upon 
receipt  of  such  notice  it  should  be  lawful  for  the  Company  to  inspect  such  mines,  in 
order  to  determine  what  minerals  might  be  gotten  without  prejudice  [694]  to  the 
canal,  and  if  the  Company  should  neglect  to  inspect,  the  owners  were  authorized  to 
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work  the  mines ;  and  if  upon  inspection  the  Company  should  refuse  to  permit  the 
owner  to  work  the  mines,  &c.,  they  should,  within  twelve  months,  pay  to  the  owner 
the  value  thereof.  By  another  clause  it  was  provided  that  nothing  in  the  Act  should 
defeat  the  right  of  any  owner  of  lands,  through  which  the  canal  should  be  made,  to 
the  mines  lying  under  the  lands  made  use  of  for  the  canal,  but  all  such  mines  were 
reserved  to  the  owners ;  and  that  it  should  be  lawful  for  such  owners,  subject  to  the 
conditions  therein  contained,  to  work  all  such  mines,  provided  that  in  working  such 
mines  no  injury  be  done  to  the  navigation.  It  was  held,  that  where  notice  had  been 
given  by  a  lessee  of  mines  of  his  intention  to  work  the  same  under  the  land  of  the 
Company,  and  the  latter  had  not  purchased  his  rights,  he  was  entitled  to  work  the 
mine  in  the  usual  and  ordinary  mode,  notwithstanding  that  in  so  doing  he  might 
damage  the  canal.  This  case  was  recognised  in  Swindells  v.  The  Birmingham  Canal 
Company  (coram  Wood,  V.  C,  not  reported).  The  case  of  The  Dudley  Canal  Company 
V.  Grazebrook  ( 1  B.  &  Ad.  59),  was  the  leading  decision  at  the  time  of  the  passing  of 
the  Railways  Clauses  Consolidation  Act,  1845,  and  that  Act  must  be  considered  as 
having  passed  with  reference  to  the  law  as  then  existing.  The  legislature,  in 
empowering  the  Company  to  take  the  "mines  or  any  part  thereof,"  carefully  guard 
the  Company  from  being  compelled  to  make  compensation  for  that  which  they  may 
not  require.  Looking  at  the  decision  in  2'he  Dudley  Canal  Company  v.  Gh'azebrook 
(1  B.  &  Ad.  59),  it  cannot  be  supposed  that  any  railway  Company  purchasing  land 
for  their  line  would  pay  for  support.  The  Act  contains  no  provision  that  the  owner 
shall  leave  any  minerals  for  which  compensation  [695]  is  not  to  be  paid,  but,  on  the 
contrary,  by  section  79  it  is  to  be  lawful  for  the  owner  "to  work  the  said  mines,  or 
any  part  thereof,  for  which  the  Company  shall  not  have  agreed  to  pay  compensation." 
If  the  railway  Company  do  not  choose  to  make  compensation  to  the  owner  for  the 
minerals,  he  may  work  them  as  he  would  if  the  surface  had  never  been  taken  from 
him,  provided  he  does  so  in  a  proper  manner  :  and  if,  in  the  course  of  the  proper  work- 
ing of  the  mines,  damage  ensues,  the  railway  Company  must  bear  the  consequences. 

Sir  F.  Kelly,  in  reply.  The  claim  of  the  plaintiffs  below,  if  allowed,  would  in 
effect  place  railway  Companies  in  a  different  position  from  that  of  other  owners  of 
land  under  which  mines  exist.  In  the  present  case,  by  the  terms  of  the  conveyance 
the  mines  were  reserved  to  Sir  Francis  Scott  and  Lady  Emily  Foley,  the  vendors. 
Sir  F.  ^cott  and  Lady  E.  Foley  sold  the  minerals  to  the  plaintiffs,  who  had  notice  that 
the  surface  had  been  conveyed  to  the  defendants  for  the  purposes  of  their  railway. 
If  any  person  other  than  a  railway  Company  had  been  the  owner  of  the  surface,  it  is 
clear  that  he  would  have  had  a  right  to  support,  of  which  the  owner  of  the  mines 
could  not  deprive  him.  Yet  it  is  said  that  the  owner  of  mines  under  a  railway  may 
work  them  so  as  to  cause  a  subsidence,  though  by  so  doing  he  would  destroy  the 
surface,  and  would  have  equally  done  so  had  no  railway  been  upon  it.  The  78th  and 
79th  sections  apply  to  those  cases  only  in  which,  in  consequence  of  the  additional 
weight  of  the  works  of  the  railway,  the  land  would  be  endangered  if  the  mines  were 
wrought.  A  railway  Company,  by  putting  additional  weight  on  the  surface,  is  not  to 
prevent  the  owner  of  the  minerals  from  working  mines  which  he  would  be  otherwise 
entitled  to  work.  Suppose  Sir  F.  Scott  and  Lady  E.  Foley  had  conveyed  the  [696] 
land  to  A.  and  the  minerals  to  B.,  A.  being  entitled  to  the  land  would  be  entitled  to 
the  common  law  right  of  support,  which  is  annexed  to  the  ownership  of  the  soil. 
B.  would  have  a  right  to  work  his  mines  at  his  own  free  will  and  pleasure ;  but  if  he 
could  not  do  so  without  injuring  the  surface,  he  could  not  work  them  at  all :  Harris  v. 
Ryding  (5  M.  &  W.  60),  Humphries  v.  Brogden  (12  Q.  B.  739).  The  Caledonian  Railway 
Company  v.  Spi-ot  (2  Macq.  449),  decides,  first,  that  if  the  owner  of  land  conveys  it  to 
a  purchaser,  and  either  himself  retains  the  mines  or  conveys  them  to  another,  the 
purchaser  of  the  land  can  prevent  the  owner  from  working  the  mines  so  as  to  let  down 
the  surface  ;  and,  secondly,  that  if  a  person  conveys  lands  to  a  railway  Company  for 
the  purpose  of  their  railway,  reserving  the  mines,  he  not  only  confers  the  common 
law  right  of  support,  but  also  a  right  to  prevent  the  seller  from  letting  down  the 
railway,  the  construction  of  which  was  the  object  of  the  purchase.  That  case  must 
govern  the  present,  unless  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Railways  Clauses  Consolidation  Act,  1845,  compel  railway  Companies  to  take  a  more 
restricted  right  than  an  ordinary  owner,  or  give  to  the  owners  of  minerals  greater 
rights  against  railway  Companies  than  they  have  against  individuals.  [Cockburn,  C.  J. 
There  is  an  obvious  distinction  between  an  ordinary  purchaser,  and  one  who  acquires 
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the  surface  by  a  compulsory  purchase,  under  the  Lands  Clauses  Consolidation  Act, 
1845.  If  it  is  optional  on  the  part  of  the  railway  Company  to  say,  "  We  will  not  take 
the  minerals,"  the  owner,  though  he  had  received  no  more  than  the  value  of  the 
surface,  might  lose  his  Tnines  altogether.]  In  the  present  case  the  purchase  was  not 
under  the  compulsory  powers  of  the  Act.  [Cockburn,  C.  J.  Suppose  the  Company 
wanted  the  land  and  not  the  [697]  mines,  could  the  inability  of  the  owners  of  mines 
to  work  them  be  taken  into  consideration  in  assessing  the  compensation  ?  Would  not 
the  assessor  be  bound  to  tell  the  jury  that  they  must  wholly  exclude  the  minerals 
from  their  consideration.]  The  77th  section  does  not  say  that  the  conveyance  is  to 
be  read,  as  excepting  the  common  law  right  of  support.  The  79th  section  is  meant 
to  apply  to  cases  where  the  owner  of  the  minerals  had  a  right  to  work  them  at  the 
time  of  the  passing  of  the  Act,  but  where  the  railway  Company  by  putting  an 
additional  weight  on  the  surface,  have  rendered  it  dangerous  for  him  to  do  so.  Again, 
these  sections  may  apply  to  cases  where  the  owner  of  the  mines  is  not  owner  of  the 
surface.  [Cockburn,  C.  J.  That  construction  would  import  into  the  78th  section  the 
words  "other  than  a  person  for  whom  the  Company  have  purchased."]  The  77th 
section  directly  affects  and  provides  for  the  legal  meaning  of  a  conveyance  of  land  by 
the  owner  to  a  railway  Company.  [Cockburn,  C.  J.  The  owner  of  the  mines  may 
work  them  to  the  detriment  of  the  railway,  unless  the  Company  are  willing  to  treat 
with  him  for  payment  of  compensation.]  By  the  79th  section,  the  mine-owner  must 
work  the  mines  according  to  the  usual  manner  of  working  such  mines  in  the  district 
where  the  same  shall  be  situate."  It  is  not  found  that  the  working  those  mines  in 
such  a  manner  as  to  cause  a  subsidence  is  the  usual  manner  of  working  mines  in  that 
district ;  and  unless  the  Court  is  prepared  to  hold  that  it  is  so,  the  defendants  below 
are  entitled  to  judgment. 

Cockburn,  C.  J.  The  question  lies  in  a  very  narrow  compass,  and  the  facts  are 
very  simple.  The  owners  of  the  land  in  question  had  conveyed  it  to  the  defendants, 
a  railway  Company,  for  the  purposes  of  their  railway.  This  was  not  a  voluntary  con- 
veyance in  the  ordinary  sense  of  [698]  that  term,  but  a  conveyance  of  the  land 
according  to  the  provisions  of  the  Railways  Clauses  Consolidation  Act,  by  which  the 
owners  must  necessarily  have  parted  with  it.  Under  these  circumstances  what  are 
the  relations  of  the  landowners  and  the  Company  in  respect  of  the  mines  ?  The  77th 
section  of  the  Railway  Clauses  Consolidation  Act,  1845,  says,  that  where  land  is 
purchased  by  a  railway  Company,  they  shall  not  be  entitled  to  any  minerals  under 
it,  except  only  such  parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  works,  unless  the  same  shall  have  been  expressly 
purchased.  Therefore  the  right  to  get  the  minerals  remained  in  the  landowners.  If, 
indeed,  prior  to  the  conveyance,  there  was  any  separation  of  the  surface  soil  from  the 
minerals,  the  right  of  support  would,  no  doubt,  belong  to  the  Company,  because  if  a 
landowner  parts  with  the  surface  soil,  he  does  so  subject  to  the  obligation  of  dealing 
with  the  substratum  so  as  not  to  disturb  the  superincumbent  soil.  In  such  case  the 
landowners,  having  parted  with  the  surface,  and  there  being  attached  to  the  owner- 
ship of  the  soil  the  right  to  the  support  of  the  stratum  below,  would  not  be  entitled 
to  any  compensation  for  the  loss  they  may  sustain  in  not  working  the  minerals ;  but 
that  is  not  the  question  which  we  have  now  to  consider.  In  the  case  of  land  sold  to 
a  railway  Company,  the  minerals,  by  operation  of  the  act  of  parliament,  must  be  con- 
sidered as  reserved  to  the  owner  of  the  soil :  then  comes  the  question  how  far  is  he 
entitled  to  work  the  minerals'?  Now,  what  the  act  of  parliament  means  is  this — All 
that  the  railway  Company  requires  is  the  surface  soil :  it  may  be  that  the  minerals 
will  never  be  worked  by  the  landowner,  in  which  case  the  Company  ought  not  to  be 
subject  to  any  expense ;  and  therefore  the  legislature  interposes  and  says  that  the 
Company  shall  be  under  no  obligation  to  pay  the  [699]  landowner  for  that  which 
may  never  be  required  ;  but  if  the  mines  come  to  be  worked,  and  the  Company  require 
them  as  necessary  for  the  support  of  the  surface,  they  must  make  compensation  to  the 
landowner.  In  accordance  with  that  view  the  legislature  has  provided,  that  when  a 
man  has  a  mine  which  he  is  about  to  work,  lying  under  or  near  to  a  railway,  he  shall 
give  the  Company  thirty  days'  nbtice  of  his  intention,  and  they  must  then  take 
measures  to  discover  whether  that  proposed  working  will  injure  their  works,  and  act 
accordingly.  The  very  fact  that  provision  is  made  in  the  78th  section  for  possible 
injury  to  the  railway  works,  shews  that  the  legislature  intended  to  reserve  the 
question  of  support  and  compensation.     The  legislation  would  be  incomplete,  if  it  were 
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not  applicable  to  the  case  of  a  landowner,  who,  having  parted  with  the  surface  soil  to 
be  used  by  a  Company,  for  the  purpose  of  putting  an  additional  weight  upon  it,  as  a 
railway  Company  must  necessarily  do,  shall  afterwards  entertain  the  idea  of  working 
the  mines  under  or  in  the  neighbourhood  of  the  railway.  If  the  legislature  had  not 
so  intended,  they  would  have  framed  the  78th  section  in  a  more  special  manner, 
instead  of  in  the  general  terms  in  which  it  is  now  framed.  The  77th  section  reserves 
the  minerals,  and  to  my  mind  it  is  clear  that  the  two  clauses  must  be  read  together. 
The  minerals  are  reserved  to  the  landowner,  and  the  railway  Company  is  under  no 
obligation  to  make  him  any  compensation  in  respect  of  them  until  the  necessity  for  it 
arises  from  his  desire  to  work  the  mines.  In  such  case  the  Company  are  to  consider 
whether  the  working  is  likely  to  damage  their  railway,  and  then  if  they  are  willing 
to  make  compensation  for  the  mines  the  owner  is  not  to  work  them.  The  mines  may 
never  be  worked,  and  it  would  be  a  great  hardship  on  railway  Companies  if,  upon  a 
speculative  possibility,  they  were  bound  to  make  compensation  for  not  working  the 
mines.  Such  is  [700]  the  plain,  intelligible,  and  equitable  construction  of  these  clauses 
and  one  which  is  consistent  with  the  scope  of  the  Act  and  the  terms  in  which  it  is 
couched,  and  inconsistent  with  the  construction  contended  for  by  the  defendants. 

WiLLES,  J.  I  am  entirely  of  the  same  opinion.  In  many  cases  the  mines  lie  so 
near  the  surface  as  to  make  it  evident  that  in  working  them  there  will  be  a  subsidence; 
and  a  person  may  have  purchased  a  mine  without  knowing  that  such  a  consequence 
would  follow.  On  the  other  hand  the  minerals  may  lie  so  deep  that  the  working  of 
them  cannot  affect  the  railway.  The  legislature  has,  in  railway  and  canal  Acts,  pro- 
vided that  land  may  be  purchased  without  the  minerals,  and  if  the  owners  give  notice 
of  their  desire  to  work  them  the  Company  may,  if  they  think  fit,  make  compensation 
for  them. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Frederick  Henry  Collins,  an  Infant  (by  Henry  Collins,  his  Next  Friend)  v. 
Brook.  May  14,  1860. — Where  an  infant,  suing  by  prochein  ami,  has  obtained 
judgment  for  damages  and  costs,  which  have  been  paid  to  the  attorney  appointed 
by  the  prochein  ami  to  conduct  the  suit  for  him,  he  may  maintain  an  action 
against  such  attorney  to  recover  the  amount  as  money  received  for  his  use. 
So  Held  in  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of 
Exchequer). 

[S.  C.  29  L.  J.  Ex.  255 ;  6  Jur.  (N.  S.)  999 ;  8  W.  R.  474 ;  2  L.  T.  774.] 

This  was  an  appeal  against  the  decision  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  enter  the  verdict  for  the  defendant,  pursuant  to  leave  reserved  at  the  trial. 
The  pleadings  and  facts  of  the  case  sufficiently  appear  in  the  report,  4  H.  &  N.  270. 

[701]  Norman  argued  for  the  defendant,  (a)  The  question  is  this — An  infant, 
suing  by  prochein  ami,  recovers  judgment  for  damages  and  costs ;  the  attorney 
employed  by  the  prochein  ami  to  conduct  the  suit  in  Court  receives  them, — can  the 
infant  sue  the  attorney  for  money  had  and  received  to  his  use?  It  is  submitted  that 
he  cannot.  The  right  to  sue  for  money  had  and  received  depends  on  privity  between 
the  parties ;  but  there  is  no  privity  between  the  infant  and  the  attorney.  A  prochein 
ami  is  in  the  same  position  as  an  attorney  on  the  record :  2  Inst.  259,  390 ;  Statute  of 
Merton,  20  Hen.  3,  c.  10 ;  2  Inst.  99,  225.  The  prochein  ami,  like  the  attorney  on 
the  record  in  other  cases,  is  a  person  who  conducts  the  suit  on  behalf  of  the  party 
interested,  though  the  attorney  is  appointed  by  the  party,  and  the  prochein  ami  by 
the  Court.  In  Morgan  v.  Thorne  (7  M.  &  W.  400),  Parke,  B.,  said,  "It  appears 
perfectly  clear  that  every  prochein  ami  is  to  be  considered  as  an  officer  of  the  Court, 
specially  appointed  by  them  to  look  after  the  interests  of  the  infant."    And  Alderson,  B., 

(a)  May  12  and  14.  Before  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  and 
Blackburn,  J. 
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said,  "  The  truth  is,  that  cases  of  this  nature  fall  within  the  equity  of  the  Statute  of 
Westminster  1st,  3  Edvv.  1,  c.  48,  which  gives  an  infant  the  right  to  sue  by  his 
prochein  ami  against  his  guardian  in  chivalry,  who  shall  have  aliened  any  portion  of 
the  inheritance  of  the  infant.  ...  It  is,  in  fact,  almost  the  same  thing  as  appointing 
an  attorney ;  the  law,  if  we  may  so  speak,  appoints  an  attorney  to  act  on  behalf  of  the 
infant."  A  prochein  ami  is  not  a  party  to  the  suit :  Sinclair  v.  Sinclair  (13  M.  &  W. 
640).  That  a  prochein  ami  is  in  the  position  of  an  attorney  on  the  record,  further 
appears  from  the  form  of  the  commencement  of  a  declaration  in  an  action  by  an  infant : 
Chandler  \.  Vilett  {2  Saund.  117  k.),  2  Chit.  Plead.  [702]  14,  7th  ed.  The  relation 
of  the  attorney  employed  to  the  infant  is  not  that  of  attorney  and  client,  but  it  rather 
resembles  the  situation  of  a  town  agent  employed  by  a  country  attorney  to  conduct  a 
suit.  The  attorne}'  has  a  right  to  sue  the  prochein  ami  for  his  costs,  because  the  con- 
tract is  with  him,  not  with  the  infant :  Marnell  v.  Fickmore  (2  Esp.  472),  Hawkes  v. 
Cottrell  (3  H.  &  N.  243).  The  power  of  the  prochein  ami  to  receive  the  damages  is 
absolute,  and  he  can  give  a  valid  discharge  for  them,  even  though  he  has  commenced 
the  action  without  consulting  the  infant :  Moi-gan  v.  Th&rne  (7  M.  &  W.  400),  Fitzh. 
N.  B.  27  (I.).  The  suit  of  an  infant  is  subject  only  to  the  direction  of  the  prochein 
ami  and  not  of  the  infant:  Toler's  case  (1  Salk.  176),  Vin.  Abridg.  tit.  Attorney  (D.). 
The  prochein  ami  has  power  to  enter  satisfaction  on  the  roll :  PFhite  v.  Hall  (Moor, 
852).  liobbins  v.  Fennell  (11  Q.  B.  248)  is  one  of  a  series  of  cases  which  establish  that 
a  sub-agent  is  not  bound  to  account  to  the  principal,  but  only  to  his  immediate 
employer.  That  case  is  the  same  as  the  present,  except  that  here  the  intermediate 
party  is  the  prochein  ami,  there  he  was  the  country  attorney.  [Blackburn,  J.  The 
character  of  the  intermediate  person  and  the  nature  of  the  retainer  make  all  the 
difference.  If  I  tell  my  bailiff  to  distrain,  and  he  employs  a  person  to  do  it,  that 
person  does  it  for  me.  If  the  master  of  a  ship,  acting  for  the  shipowner,  employs  a 
sailor,  is  not  the  sailor  the  servant  of  the  shipowner  ?  Take  the  ordinary  case  of  an 
auctioneer  who  has  sold  goods,  he  may  sue  for  the  price  as  well  as  the  principal.]  In 
Vin.  Abridg.  tit.  "Attorney  or  Guardian"  (A.)  pi.  2,  it  is  said,  "So  in  an  action 
personal  against  an  infant,  he  ought  to  appear  by  guardian,  and  not  by  attorney, 
because  he  hath  no  knowledge  of  his  matter,  or  under-[703]-standing  to  choose  a  man 
to  plead  well  for  him,  and,  therefore,  the  Court  shall  elect  for  him,  and  also  because 
the  infant  shall  have  an  action  against  his  guardian  if  he  lose  by  mispleading." 
[Williams,  J.  Suppose  there  is  judgment  in  favour  of  the  infant,  and  a  fi.  fa.  issues 
in  his  name,  under  which  the  sheriff  levies  the  judgment  debt,  would  he  not  hold  it 
for  the  infant  1  Crompton,  J.  Could  not  the  infant  bring  an  action  for  money  had 
and  received  against  the  sheriff  to  recover  the  proceeds  of  the  executionij  To  entitle 
the  plaintiff  to  maintain  the  action  against  the  present  defendant,  it  is  not  enough  to 
shew  that  the  money  was  the  money  of  the  plaintiff:  Stephens  v.  Badcock  (3  B.  &  Ad. 
354),  Sims  v.  Brittain  (4  B.  &  Ad.  375),  Hmoell  v.  Batt  (5  B.  &  Ad.  504).  The  defen- 
dant received  the  money  as  the  agent  and  servant,  not  of  the  plaintiff  but  of  the 
prochein  ami,  and  is  accountable  only  to  him  as  a  sub-agent  is  accountable  to  the 
superior  agent  who  has  employed  him,  and  not  generally  to  the  principal :  Story  on 
Agency,  s.  215.  Even  in  equity  an  agent  appointed  by  a  trustee  is  accountable  only 
to  him,  and  not  to  the  cestui  que  trust :  Myler  v.  Fitzpatrick  (6  Madd.  360).  Cases 
may,  however,  occur  where,  by  the  usage  of  trade  or  otherwise,  a  sub-agent  is  employed, 
and  where  the  original  agent  would  not  be  responsible  for  the  conduct  of  the  sub- 
agent,  and  where,  therefore,  the  appropriate  remedy  of  the  principal  would  be  directly 
against  the  sub-agent :  Story  on  Agency,  s.  217  a.  Those  are  cases  where  the  original 
agent  is  an  agent  to  appoint  servants  or  agents  to  the  principal.  But  a  prochein  ami 
is  not  an  agent  to  make  a  contract  between  the  attorney  and  the  infant.  There  is 
no  authority  that  the  attorney  can  sue  the  infant  for  his  costs,  and  there  is  the 
strongest  reason  why  he  should  not  do  so ;  because,  if  he  could,  the  infant  might  be 
liable  on  a  contract  which  he  never  authorized  or  assented  to;  the  [704]  infant's 
consent  not  being  necessary  to  enable  the  prochein  ami  to  sue :  Mwgan  v.  Thome 
(7  M.  &  W.  400),  Turner  v.  Turner  (2  Stra.  708),  Sullivan  v.  Sullivan  (2  Meriv.  40), 
Cooke  V.  Fryer  (4  Beav.  13).  It  would  seem  that  the  infant  is  not  liable  for  costs,  even 
to  the  other  side  :  Ch-ave  v.  Grave  (Cro.  Eliz.  33),  but  the  prochein  ami  may  be  attached 
for  the  non  payment  of  costs  ordered  to  be  paid  by  the  infant:  Evans  v.  Davis  (1  C. 
&  J.  460).  In  Fitzherbert's  Natura  Brevium,  27  (K.),  it  is  said  that,  "  an  infant  shall 
not  remove  his  guardian,  nor  disavow   an  action  sued  for  him  by  prochein  ami." 
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Even  the  Court  will  not  interfere  with  the  conduct  of  the  cause  by  a  prochein  ami 
while  he  continues  next  friend  on  the  record  :  Russell  v.  Sharpe  (1  Jac.  &  W.  482), 
Morison  v.  Mmison  (4  Myl.  &  Cr.  216).  Until  the  infant  comes  of  age,  the  prochein 
ami  is  in  the  position  of  a  trustee  for  him :  Eyre  v.  Countess  of  Shaftesbury  (2  P.  Wms. 
119).  [Williams,  J.  I  believe  it  has  never  been  suggested  that  the  form  of  the  entry 
of  judgment  in  Chandler  v.  Vilett  is  not  right.]  Still,  if  the  judgment  of  the  Court 
below  is  to  stand,  the  prochein  ami  may  effectually  be  deprived  of  the  control  over 
the  suit  which  is  necessary  to  protect  his  own  interests.  The  infant  would  be  entitled 
to  recover  the  costs  as  well  as  the  damages.  The  prochein  ami  would  have  no  power 
to  reimburse  himself  for  the  costs  which  he  has  paid.  The  attorney  has  a  lien  on  the 
verdict  for  his  extra  costs:  Staines  v.  Maddox  (Mosely,  319);  yet,  if  the  infant  can 
sue,  the  infancy  of  the  plaintiff  might  be  set  up  in  answer  to  a  plea  of  set-off  for  costs, 
and  the  attorney's  lien  might  be  defeated.  The  prochein  ami  might  remain  liable  to 
all  the  costs  of  the  action  without  any  means  of  reimbursing  himself :  Ex  parte  Jones 
(2  Dowl.  P.  C.  161),  and  Gray  v.  Kirhy  (2  Dowl.  P.  C.  601),  [705]  which  shew  that 
the  town  agent  is  not  directly  responsible  to  the  plaintiff  in  the  action,  are  further 
illustrations  of  the  principle  of  Bobbins  v.  Fennell  (11  Q.  B.  248). 

Barnard,  who  appeared  for  the  plaintiff,  was  not  called  upon  to  argue. 

Williams,  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
is  right.  It  is  clear  that  the  money  is  the  money  of  the  infant,  and,  that  being  so, 
the  question  is  whether  there  is  any  impediment  in  the  way  of  his  recovering  that 
money  from  the  defendant.  The  first  point  urged  in  the  argument  of  Mr,  Norman  is, 
that  there  is  no  privity  of  contract  between  these  parties,  and  therefore  this  action  for 
money  had  and  received  will  not  lie.  Now,  according  to  well  known  cases,  if  money 
be  paid  by  A.  to  B.  for  the  benefit  of  C,  that  does  not  enable  C,  without  more,  to 
bring  an  action  against  B.,  to  recover  it,  because  there  is  no  privity  between  C.  and 
B.,  and  the  charge  given  to  B.  to  hold  the  money  for  C.'s  benefit  might  at  any  moment 
be  countermanded.  But  in  this  case  it  is  clear  that  the  judgment  in  the  action  must 
in  form  be  a  judgment  in  favour  of  the  infant,  and  in  the  name  of  the  infant.  According 
to  the  entry  of  judgment  in  Chandler  v.  Vilett  (2  Saund.  117  k.),  in  an  action  by  an 
infant,  suing  by  prochein  ami,  the  judgment  is  for  the  infant,  not  only  for  the  debt 
but  also  for  costs.  That  record  has  been  subjected  to  very  acute  eyes,  and  no  one 
has  ever  found  fault  with  that  form  of  entr\'^  of  judgment.  I  think,  therefore,  that  it 
is  the  proper  form.  To  enforce  the  judgment,  execution  would  issue  in  the  name  of 
the  infant,  by  fieri  facias  indorsed  to  levy  the  damages  and  costs  due  to  him.  It 
follows  that  an  action  would  lie  in  the  name  of  the  [706]  infant  against  the  sheriff, 
to  recover  the  money  received  under  the  fieri  facias.  According  to  the  ordinary 
practice,  that  would  be  by  an  action  for  money  had  and  received,  founded  on  the 
relation  between  the  parties,  which  is  implied  by  the  law  in  such  cases.  Therefore, 
as  regards  this  objection,  we  think  the  action  may  be  brought  by  the  infant  against  the 
attorney  to  recover  this  money.  It  has  been  suggested  that  it  is  difficult  to  say  that 
the  prochein  ami  is  not  the  party  who  ought  to  receive  this  money — that  he  may  have 
incurred  some  expenses,  and  ought  to  have  a  resort  to  this  fund  to  reimburse  himself ; 
but  the  answer  is,  that  before  he  undertakes  such  an  office  a  prochein  ami  must  take 
care  to  guard  himself  in  some  other  manner  against  those  liabilities.  Any  risk  or 
liability  which  he  may  incur  is  a  matter  incident  to  his  office,  not  to  be  remedied  by 
preventing  the  infant,  who  has  a  legal  right  to  the  money,  from  bringing  this  action  to 
recover  it.  For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  Court  below 
must  be  affirmed. 

Crompton,  J.  I  agree  that  the  judgment  must  be  affirmed.  It  seems  to  me  that 
the  action  is  the  action  of  the  infant,  that  the  attorney  is  the  attorney  of  the  infant, 
and  the  money  now  sought  to  be  recovered  is  the  money  of  the  infant,  which  the 
defendant  received  for  him.  The  prochein  ami  is  appointed  in  order  that  the  infant 
may  have  some  one  to  appoint  an  attorney  to  prosecute  the  suit  for  him ;  and  the 
attorney,  when  appointed,  is  the  attorney  in  the  suit.  But  it  is  not  a  rule  of  universal 
application  that  it  is  necessary  to  shew  privity  in  order  to  maintain  an  action  for  money 
had  and  received.  There  are  many  cases  in  which  the  action  will  lie  although  there 
is  no  privity  of  contract.  For  instance,  where  money  has  got  into  the  hands  of  a 
party  by  means  of  some  tortious  act,  this  action  will  lie  at  the  [707]  instance  of  the 
real  owner  of  the  money.  The  difficulty  exists  only  in  cases  where  the  party  who  has 
received  the  money  is  a  mere  servant  liable  to  pay  over  the  money  to  his  master ;   but 
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an  attorney  is  not  a  mere  servant.  As  soon  as  the  prochein  ami  has  appointed  the 
attorney,  the  infant  has  a  right  to  look  to  the  attorney  for  the  proper  conduct  of  the 
cause ;  it  would  be  monstrous  to  say  that  the  prochein  ami  should  be  responsible  for 
the  conduct  of  an  attorney  who  has  been  duly  and  properly  appointed.  Where  an 
agent  is  appointed  who  must  appoint  a  sub-agent,  the  act  of  the  sub-agent  is  not  neces- 
sarily the  act  of  the  agent.  But  if  you  can  treat  the  negligence  of  the  sub-agent  as  the 
negligence  of  his  immediate  principal,  there  the  sub-agent  may  be  treated  as  a  mere 
servant  of  the  agent,  and  there  would  be  no  privity  of  contract  between  him  and  the 
principal :  Stepheiis  v.  Badcock  (3  B.  &  Ad.  354).  But  that  is  not  the  present  case  ;  nor 
does  Williams  v.  Everett  (14  East,  582),  there  cited,  seem  to  me  to  apply.  The  property 
in  that  case  had  never  vested  in  the  plaintiff,  the  money  never  became  his,  and  the 
defendant  was  a  mere  mandatory,  not  under  any  engagement  to  hold  the  money  for 
the  plaintiff.  Cobh  v.  Beclce  (6  Q.  B.  930)  is  to  the  like  effect.  The  only  case  that 
caused  any  doubt  in  my  mind  was  Bobbins  v.  Fennell  (11  Q.  B.  248),  where  however 
the  defendant  was  compelled  to  pay  the  money  by  a  different  process.  That  case 
decides  that  a  client  cannot  sue  the  London  agent  of  his  attorney  for  the  proceeds  of 
a  cause ;  but  on  consideration  it  appears  that  is  plainly  distinguishable ;  and  for  this 
reason — the  London  agent  is  the  mere  servant  of  the  attorney,  and  the  client  has  a 
right  to  treat  everything  which  he  does  as  the  act  of  the  attorney.  I  look  on  the 
attorney,  when  appointed  by  the  prochein  ami,  as  the  attorney  in  the  suit;  he  is 
necessarily  employed  in  [708]  conducting  a  suit  in  the  infant's  name.  The  money 
sued  for  becomes  the  infant's  when  it  is  recovered.  It  is  not  to  be  taken  as  a  matter 
of  course  that  the  prochein  ami  has  a  lien.  The  attorney  has  received  the  money, — it 
is  the  plaintiff's  money,  and  was  received  in  the  plaintiff's  suit. 

WiLLES,  J.     I  am  of  the  same  opinion. 

Byles,  J.  I  quite  agree  with  my  brother  Williams.  This  is  the  plaintiff's  money 
in  the  hands  of  the  plaintiff's  attorney.  I  do  not  see  the  difficulty  as  to  want  of 
privity ;  and  even  if  that  difficulty  existed,  still  this  action  for  money  had  and  received 
is  an  equitable  action.  Williams  v.  Everett  and  Stephens  v.  Badcock  are  cases  of  excep- 
tion to  the  general  rule.  The  only  difficulty  I  feel  is  that  the  prochein  ami  may  have 
incurred  expenses ;  but  that  is  not,  in  truth,  a  substantial  difficulty,  for  he  need  not 
have  accepted  the  office.  The  authorities  seem  to  shew  that  the  infant  may  be  attached 
for  nonpayment  of  costs,  and  if  the  prochein  ami  sued  the  infant  for  costs  thus  incurred, 
it  would  not  lie  in  the  infant's  mouth  to  say  that  they  were  not  necessaries. 

Blackburn,  J.  There  are  cases  in  which  a  party  employed  to  receive  money  is 
authorized  to  appoint  a  third  person  to  receive  it.  If,  in  such  a  case,  the  person  to 
whom  the  money  is  due,  sues  such  third  person,  the  question  becomes,  how,  in  what 
way,  and  under  what  circumstances  did  such  party  receive  the  money.  In  many  cases 
he  receives  it  as  agent  for  the  middle-man,  and  not  at  all  for  the  principal.  Thus, 
the  clerk  of  a  banker  receives  money  for  the  banker,  and  if  he  were  to  embezzle  the 
money,  it  would  be  the  loss  of  the  banker,  not  of  the  customer ;  and  so  in  many  other 
cases.  Now,  in  all  those  [709]  cases,  when  the  receipt  is  such  that  the  loss  of 
the  money  would  be  the  loss  of  the  middle-man,  there  is,  I  conceive,  no  privity 
between  the  recipient  or  third  person  and  the  principal ;  and  generally  an  action 
would  not  lie  by  the  latter  against  the  former.  In  such  cases,  there  is  usually  no 
privity  between  the  principal  and  the  third  person,  and  the  action  must  be  against 
the  middle-man.  In  the  cases  which  have  been  referred  to  the  receipt  of  the  third 
person  has  been  the  receipt  of  his  principal.  Thus,  in  Stephens  v,  Badcock,  the  receipt 
of  the  attorney's  clerk  instantly  gave  Stephens,  the  plaintiff,  an  action  against  the 
attorney.  In  Bobbins  v.  Fennell,  the  receipt  of  the  town  agent  instantly  made  the 
attorney  responsible.  This  case  would  have  been  similar,  if  the  receipt  of  the  money 
by  the  defendant  rendered  the  prochein  ami  responsible  for  money  had  and  received. 
Mr.  Norman  would  have  gone  a  great  way  if  he  could  have  proved  that  to  have  been 
the  effect  of  the  appointment  of  the  attorney ;  but  no  case  shews  that  the  prochein 
ami  is  liable  in  the  circumstances  supposed ;  and  I  perfectly  agree  with  my  brother 
Crompton,  that  the  reasonable  rule  is,  that  the  prochein  ami  being  appointed  as  an 
officer  of  the  Court,  is  not  liable  for  anything  but  his  own  neglect.  It  would  be  very 
hard  that  he  should  be  responsible  for  the  attorney  whom  he  was  obliged  to  retain, 
and  I  think  he  is  not,  but  only  for  the  appointment  of  a  proper  person  as  attorney. 
Then,  I  do  not  think  it  follows,  that  because  the  prochein  ami  is  liable  to  the  attorney 
for  his  costs,  he  should  aloue  be  competent  to  sue  the  attorney  for  the  proceeds  of 


1364  SULLEY    V.  THE    ATTORNEY    GENERAL  5  H.  &  N.  710 

judgment  and  execution  recovered  by  the  attorney  in  the  suit.  Slaughter  by  his  Next 
Friend  J.  Mundy  v.  Talbot  (Willes,  190),  shews  that  the  proehein  ami,  who  is  appointed 
to  look  after  the  action  for  the  infant,  is  collaterally  liable  to  pay  the  costs.  But  he 
[710]  is  not  dominus  litis.  Anciently,  it  appears,  that  the  officers  of  the  Court  were 
appointed  guardians  and  procheins  amies,  and  Willes,  C.  J.,  said  (Willes,  190), — 
"However  the  practice  might  be  anciently,  the  officers  of  the  Court  are  not  now 
usually  appointed  either  guardians  or  proehein  amies.  And  the  practice  was  probably 
altered  for  this  very  reason,  because  they  would  be  liable  to  costs.  It  is  probably  for 
this  reason  that  they  do  appoint  attornies,  for  otherwise  I  see  no  reason  why  an  infant 
may  not  as  well  appoint  an  attorney  by  the  leave  of  the  Court  as  a  proehein  ami." 
Fortescue  Aland,  J.,  said,  "  The  procheins  amies  may  have  satisfaction  over  against 
the  infants,  and  generally  they  take  security."  I  see  no  reason  why  the  infant's 
property  (and  probably  his  person)  should  not  be  liable  to  the  judgment  and  costs  of 
the  action.  If  the  proehein  ami  had  a  lien  on  the  costs,  the  Court  might  probably 
insist  that  the  infant's  action  against  the  attorney  should  be  carried  on  by  the  same 
proehein  ami.  Here,  however,  it  is  contended  that  though  the  proehein  ami  and 
the  infant  concur  in  suing  the  attorney,  the  plaintiff  should  be  nonsuited,  in  order 
that  the  proehein  ami  may  bring  a  fresh  action,  which  I  think  he  has  no  more  right  to 
maintain  than  he  would  have  to  sue  the  sheriff  for  a  false  return. 
Judgment  affirmed. 

[711]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

SuLLEY  V.  The  Attorney  General.  May  11,  1860. — The  defendant,  a  partner  in 
the  firm  of  L.  L.  &  Co.  resided  at  Nottingham,  the  other  partners  residing  at 
New  York,  in  the  United  States  of  America,  where  the  principal  business  of  the 
firm  was  carried  on.  At  Nottingham  the  defendant  transacted  the  business  of  the 
firm  in  England,  which  consisted  of  purchasing  and  shipping  goods  for  exporta- 
tion, but  no  money  was  received  in  England  except  from  New  York.  The  profits 
arose  on  the  resale  of  the  goods  at  an  increased  price  in  America. — Held,  by  the 
Court  of  Exchequer  Chamber  (reversing  the  decision  of  the  Court  of  Exchequer), 
that  the  defendant  was  not  chargeable  or  liable  to  make  any  return  under  the 
Income  Tax  Acts  in  respect  of  any  profits  of  the  firm  made  by  the  exportation  of 
goods  from  the  United  Kingdom. 

[S.  C.  29  L.  J.  Ex.  464  ;  6  Jur.  (N.  S.)  1018  ;  8  W.  R.  472 ;  2  L.  T.  439.  Explained 
and  distinguished,  Attorney-General  v.  Alexander,  1874,  L.  E.  10  Ex.  32.  Discussed, 
Cesena  Sulphur  Company  v.  Nicholson,  1876,  1  Ex.  D.  446;  Pommery  v.  Apthorpe, 
1886,  56  L.  J.  Q.  B.  159  ;  38  W.  E.  307;  56  L.  T.  24;  Colquhoun  v.  Brooks,  1887, 

19  Q.  B.  D.  411  ;  Gh-ainger  v.  Gough,  [1896]  A.  C.  328  ;  Commissioners  of  Taxation  v. 
Kirk,  [1900]  A.  C.  593  ;  Attorney-General  v.  McCwmack,  [1903]  2  Ir.  E.  517.  Dis- 
tinguished J^ncAsew  v.  Last,  1881,  7  Q.  B.  D.  17.    Approved,  Werte\.  Colquhoun,  1888, 

20  Q.  B.  D.  759.  Eeferred  to,  Lovell  and  Christmas,  Limited  v.  Commissioner  of  Taxes, 
[1908]  A.  C.  52;  Egyptian  Hotels,  Limited  v.  Mitchell,  [1914]  3  K.  B.  129  ;"  Rex  v 
Kensington  Income  Tax  Commissioners,  [1914]  3  K.  B.  437.] 

This  was  a  writ  of  error  on  the  judgment  of  the  Court  of  Exchequer.  For  the 
pleadings,  special  verdict  and  the  judgment  of  the  Court  below,  see  4  H.  &  N.  769. 

Mellish  (with  whom  was  E.  E.  Turner),  argued  for  the  plaintiff"  in  error  (defen- 
dant below).  The  question  for  the  consideration  of  the  Court  is  how  far  a  partnership 
firm,  having  their  principal  place  of  business  abroad,  but  one  partner  or  agent  being 
resident  here,  is  assessable  to  the  income  tax.  It  is  admitted  that  the  partner  resident 
here  must  make  a  return  and  pay  upon  the  whole  of  his  own  profits.  Where  a  trade 
is  carried  on  partly  abroad  and  partly  in  this  country,  partners  resident  abroad  are 
not  taxable  except  in  respect  of  the  profits  made  here.  It  can  hardly  be  contended 
that  partners,  citizens  of  a  foreign  state  and  resident  abroad,  are  to  be  assessed  in 
respect  of  their  profits  made  abroad.  Where  the  business  consists  of  buying  here  and 
selling  abroad,  the  profit  ^resulting  from  a  purchase  here  cannot  be  separated  or  dis- 
tinguished from  the  profit  made  on  the  resale  of  the  goods  abroad ;  in  fact  there  is 
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but  one  profit.  Possibly,  in  the  case  of  persons  [712]  manufacturing  goods  here  and 
selling  them  abroad,  there  might  be  a  profit  on  the  manufacture  capable  of  being 
distinguished  from  the  profit  on  the  sale ;  or  suppose  a  partner  in  a  firm  in  London 
lived  abroad,  the  principal  profits  being  made  and  divided  here,  probably  he  would  bo 
chai'geable  in  respect  of  the  profits  made  here.  [Williams,  J.  Suppose  an  American 
house  had  a  partner  who  received  money  here,  would  you  admit  that  the  house  would 
be  chargeable  ?  Crorapton,  J.  Probably  the  answer  would  be  that  the  profits  were 
not  made  here.]  It  is  submitted  that  the  question  is  whether  the  house  is  bona  fide 
an  English  or  American  house.  [Blackburn,  J.  Suppose  a  separate  trade  were 
carried  on  here  1  Or  take  the  case  of  a  house  in  Glasgow  buying  goods  in  Manchester, 
reselling  them  in  Bombay,  and  buying  bills  there  for  the  purpose  of  remitting  the 
amount  realized  by  the  sale  in  Bombay  to  this  country  to  pay  for  fresh  goods. 
Cockburn,  C.  J.  It  is  probably  a  question  of  fact  where  the  trade  is  carried  on.] 
The  16  &  17  Vict.  c.  34,  declares  that  Her  Majesty's  dutiful  and  loyal  subjects  the 
commons,  &c.,  have  "  resolved  to  give  and  grant  to  Her  Majesty  the  several  rates  and 
duties  thereinafter  mentioned  in  respect  of  property,"  &c.  That  must  be  read  as 
limited  to  property  over  which  they  have  a  control :  viz.  profits  made  and  existing  in 
this  country,  and  not  as  extending  to  that  over  which  they  have  no  power.  By 
sect.  1  there  shall  be  charged  the  several  rates  thereinafter  mentioned,  "  for  and 
in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any  person  or 
persons  not  resident  within  the  United  Kingdom,  from  any  property  whatever 
within  the  United  Kingdom,  or  from  any  trade,  profession  or  vocation  exercised  in 
the  United  Kingdom."  The  5th  section  embodies  the  provisions  of  the  5  &  6  Vict, 
c.  35.  Referring  to  Schedule  D.  of  that  Act,  sect.  1,  it  appears  that  the  Legislature  in 
effect  grants  a  portion  of  the  annual  profits,  but  does  not  point  out  who  is  the  party  to 
[713]  be  chargeable.  The  Legislature  has  no  power  to  impose  a  tax  on  persons  not 
subjects  of  Her  Majesty,  and  resident  abroad.  In  fact,  since  the  American  War  of 
Independence  parliament  has  never  attempted  to  tax  British  subjects  resident  in 
America  or  the  Colonies,  By  these  statutes  profits  are  charged,  and  the  person 
receiving  the  profits  is  the  person  chargeable  :  if  there  is  no  one  in  the  United  Kingdom 
who  receives  profits,  no  one  is  charged.  In  other  words  the  only  tax  is  on  profits  and 
gains.  But  the  profits  and  gains  of  this  partnership  never  had  any  existence  within 
the  United  Kingdom.  By  section  39,  subjects  of  Her  Majesty,  whose  ordinary 
residence  is  in  Great  Britain,  if  temporarily  absent,  are  to  be  deemed  chargeable, 
notwithstanding  such  temporary  absence.  Therefore  it  must  be  assumed,  that  parties 
who  are  not  subjects  and  not  resident  here  are  not  chargeable.  The  41st  section 
enacts,  that  "any  person  not  resident  in  Great  Britain,  whether  a  subject  of  Her 
Majesty  or  not,  shall  be  chargeable  in  the  name  of  any  trustee,  &c.,  or  of  any  factor, 
agent  or  receiver  having  the  receipt  of  any  profits  or  gains  arising  as  herein  mentioned," 
— that  is,  within  the  United  Kingdom.  The  effect  of  this  section  is,  that  if  any  person 
receives  profits  and  gains  here,  by  means  of  a  trustee  or  agent,  he  shall  be  chargeable 
in  the  name  of  the  trustee  or  agent  having  the  receipt  of  profits  here.  The  42nd  and 
43rd  sections  regulate  the  duties  of  such  trustees  or  agents.  The  44th  provides,  that 
where  any  person,  being  trustee,  agent,  &c.,  shall  be  assessed  in  respect  of  such  persons 
(i.e.  infant,  &c.,  or  person  resident  abroad),  he  may  retain  out  of  money  which  shall 
come  to  his  hands  as  aforesaid  (i.e.  as  profits  and  gains)  so  much  as  shall  be  sufficient 
to  pay  such  assessment.  But  as  it  is  clear  that  the  party  resident  abroad  is  not  made 
personally  chargeable,  great  injustice  might  be  done  if  the  agent  in  this  country 
were  made  chargeable  in  respect  of  any  profits  received,  not  by  him,  but  by  his 
principal  in  [714]  a  foreign  country.  He  might  have  no  means  of  recouping  himself. 
The  48th  and  51st  sections  relate  to  the  mode  of  assessment  upon  persons  made 
chargeable.  By  section  52  eveiy  person  made  chargeable  is  to  deliver  a  statement  of 
the  value  of  his  property  and  the  amount  of  his  profits.  There  is  no  dispute  that 
where  a  person,  not  resident  in  Great  Britain,  is  in  receipt  of  profits  in  Great  Britain, 
the  profits  are  chargeable.  But  section  53  contains  a  distinct  recognition,  that  "  by 
reason  of  his  not  being  resident  in  Great  Britain  he  caimot  be  personally  charged." 
In  section  100,  Schedule  D.,  it  is  declared  that  the  duties  "shall  extend  to  every 
description  of  property  or  profits  which  shall  not  be  contained  in  Schedules  (A.),  (B.) 
or  (C.)  &c.,  and  shall  be  charged  annually  on  and  paid  by  the  persons,  <fec.,  receiving 
or  entitled  unto  the  same,"  &c.  But  this  does  not  apply  to  persons  residing  out  of 
Great  Britain,  where  no  profits  are  received  here. 

The  cases  upon  the  Bankrupt  Acts,  referred  to  in  the  Court  below,  do  not  touch 


1366  SULLEY    V.  THE    ATTORNEY    GENERAL  5  H.  &  N.  715. 

the  point.  In  Allen  v.  Gannon  (4  B.  &  Aid.  418),  it  was  held  that  a  person  living  in 
the  Isle  of  Man,  coming  from  time  to  time  to  England  and  buying  goods,  which  were 
afterwards  sold  in  the  Isle  of  Man,  is  a  trader  against  whom  a  commission  of  bankruptcy 
may  issue  in  England,  though  in  fact  he  had  never  sold  goods  in  England.  The  Court 
do  not  decide  that  this  was  a  carrying  on  of  trade  in  England,  and  Abbott,  C.  J.,  in 
delivering  judgment,  referred  to  Ex  parte  Smith  (Cowp.  402),  where  Lord  Hardwicke 
held  that  a  person  who  had  never  traded  to  England  might  be  a  trader  subject  to  the 
bankrupt  laws, — and  Alexander  v.  Vaiighan  (Cowp.  398)  which  is  an  express  authority 
that  to  make  a  man  subject  to  the  bankrupt  laws  it  is  not  necessary  that  he  should 
have  traded  to  England.  The  words  "  exercising  any  trade  in  the  United  Kingdom," 
in  the  Income  Tax  Acts  must  receive  [715]  the  same  construction  as  the  words 
"  established  in  the  United  Kingdom  for  commercial  purposes,"  in  the  7  &  8  Vict. 
c.  110,  s.  2,  and  the  words  "carrying  on  in  partnership  any  trade  or  business  having 
gain  for  its  object,"  in  the  19  &  20  Vict.  c.  47,  s.  4,  and  the  20  &  21  Vict.  c.  14,  s.  28. 

Sir  Fitzroy  Kelly  (with  whom  was  Beavan),  for  the  Crown.  There  are  two 
matters  to  be  considered :  first,  whether  there  is  a  person  who  is  made  assessable ; 
next,  whether  there  is  a  trade,  the  profits  of  which  are  made  chargeable.  Reading 
the  16  &  17  Vict.  c.  34,  s.  2,  Schedule  (D.),  together  with  the  5  &  6  Vict.  c.  35,  s.  1, 
Schedule  (D.),  and  sections  100  and  106,  it  appears  that  they  deal  with  persons  who 
are  individually  liable,  (distinguishing  between  persons  resident  in  England  and  persons 
resident  abroad,  whether  subjects  or  aliens,  and  firms,  one  member  of  which  may  be 
resident  here  and  the  others  abroad)  ;  and  with  trades  whether  carried  on  wholly  in 
Great  Britain  or  partly  in  Great  Britain  and  partly  abroad.  By  the  16  &  17  Vict, 
c.  34,  s.  2,  Schedule  (D.),  the  duties  are  to  be  deemed  to  be  granted  and  made  payable 
"  for  and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any  person 
whatever,  whether  a  subject  of  her  Majesty  or  not,  although  not  resident  in  the  United 
Kingdom ; "  therefore,  so  far  as  regards  the  persons,  the  partners  resident  in  New 
York  are  taxable,  though  not  subjects  of  her  Majesty,  if  the  trade  is  taxable. 
[Cockburn,  C.  J.  Does  the  preliminary  provision  which  imposes  the  tax  apply  to 
them  at  alH]  By  the  5  &  6  Vict.  c.  35,  s.  106,  "every  person  (that  is  any  person 
without  distinction)  engaged  in  any  trade,  &c.,  shall  be  chargeable  by  the  respective 
Commissioner  acting  for  the  parish  or  place  where  such  trade,  &c.  shall  be  carried  on." 
[Cockburn,  C.  J.  That  is,  supposing  him  to  be  [716]  chargeable.  The  object  of  that 
section  is  only  to  shew  where  he  shall  be  chargeable ;  it  does  not  make  a  person 
chargeable  who  is  not  so  otherwise.]  The  foreign  parties  are  chargeable  in  respect  of 
the  trade  which  is  carried  on  partly  in  this  country.  It  is  a  fallacy  to  suppose  that 
the  profits  are  only  made  where  the  money  happens  to  be  received.  If  goods  are 
bought  to  advantage  in  England  and  resold  in  New  York,  a  part  of  the  profit  is  made 
here.  [Crompton,  J.  The  purchase  of  the  goods  is  only  one  of  several  operations 
eventuating  in  a  profit  made  upon  the  last  transaction,  viz.,  the  sale.  Cockburn,  C.  J. 
It  cannot  be  said  that  profits  are  made  till  the  capital,  with  its  accretions,  finds  its  way 
back  to  the  owner.]  "  Profits  "  mean,  that  which  is  made,  not  merely  by  selling  but 
by  buying  at  a  low  price  and  selling  at  a  better.  [Cockburn,  C.  J.  The  profits  result 
from  and  are  realized  by  the  sale,  the  merchant  buys  only  in  order  that  he  may  sell.] 
The  income  is,  in  fact,  derived  from  the  trading  in  both  countries.  We  are  to  look 
at  the  source  of  the  income,  and,  if  that  is  in  this  country,  whether  the  recipient  resides 
here  or  not  is  immaterial :  section  41.  Section  100  contains  "Rules  applying  to  both 
the  preceding  cases : "  the  Third  provides  that  "  the  computation  of  duty  arising  in 
respect  of  any  trade  &c.  carried  on  by  two  or  more  persons  jointly  shall  be  made  and 
stated  jointly  and  in  one  sum."  The  defendant,  therefore,  was  assessable  for  his  firm. 
To  render  foreign  firms  assessable  to  the  income  tax,  it  is  sufficient  that  they  have  an 
establishment  in  Great  Britain. 

Cockburn,  C.  J.  Having  given  the  best  consideration  I  have  been  able  to  bestow 
on  the  case,  I  cannot  bring  myself  to  entertain  any  doubt  that  the  judgment  of  the 
Court  below  is  erroneous.  The  facts  are,  that  a  firm  established  at  New  York  are  in 
the  habit  of  buying  goods  [717]  in  this  and  other  countries  only  for  the  purpose  of 
sending  the  goods  to  America  and  selling  them  there,  and  all  the  profits  accrue  on  the 
sale  there.  The  principal  firm  in  New  York  has  a  branch  establishment  here,  which 
is  conducted  by  the  defendant,  who  is  a  partner  in  the  firm.  The  Crown  seeks  to 
make  the  defendant  liable  in  respect  of  the  profits  accruing  to  the  firm  generally.  The 
other  members  of  the  firm  are  citizens  of  the  United  States  of  America,  not  resident  in 
this  country,  and  only  liable  in  case  the  profits  accrue  from  a  trade  exercised  by  them,  or 
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on  their  behalf,  in  this  country.  The  question  is,  whether  there  is  a  carrying  on  or 
exercise  of  the  trade  in  this  country.  I  think  there  is  not,  looking  at  the  sense  in  which 
the  term  is  used  and  having  regard  to  the  subject-matter  of  the  statute.  Wherever-a 
merchant  is  established,  in  the  course  of  his  operations  his  dealings  must  extend  over 
various  places  ;  he  buys  in  one  place  and  sells  in  another.  But  he  has  one  principal 
place  in  which  he  may  be  said  to  trade,  viz.,  where  his  profits  come  home  to  him. 
That  is  where  he  exercises  his  trade.  It  would  be  very  inconvenient  if  this  were 
otherwise.  If  a  man  were  liable  to  income  tax  in  every  country  in  which  his  agents 
are  established,  it  would  lead  to  great  injustice.  The  argument  for  the  Crown  must 
be  carried  to  this  extent,  that  merely  buying  goods  in  this  country  is  a  trade  exercised 
here  so  as  to  subject  the  purchaser  of  the  goods  to  income  tax.  In  the  present  case 
the  defendant  is  a  partner ;  but  if  the  argument  is  well  founded,  this  American  firm 
might  be  taxed  in  the  same  way  if  he  had  been  merely  an  agent.  It  would  be  most 
impolitic  thus  to  tax  those  who  come  here  as  customers.  The  subjects  of  a  foreign 
state,  not  resident  here,  cannot  be  made  amenable  to  our  laws.  How  then  are  their 
profits  to  be  made  amenable  to  the  fiscal  law?  Simply  by  the  provision  that  whoso- 
ever carries  on  the  business  and  receives  the  profits  [718]  here  shall  be  assessed. 
But  in  the  present  case  no  profits  are  received  by  the  firm,  or  exist  in  this  country. 
When  the  sections  referred  to  by  Mr.  Mellish  are  looked  into,  they  shed  abundant 
light,  if  light  were  wanting,  on  the  subject  under  discussion.  The  profits  of  the  firm 
in  America  do  not  accrue  in  respect  of  any  trade  carried  on  in  this  country,  but  in 
respect  of  the  trade  carried  on  in  New  York,  where  the  main  business  is  conducted. 
The  profits  which  come  home  to  this  country  as  the  share  of  the  individual  partner 
resident  here  are  taxable ;  but  as  to  the  main  profits  which  go  into  the  pockets  of 
the  partners  in  America,  we  think  they  are  not.  Therefore  the  judgment  of  the 
Court  below  must  be  reversed. 

Williams,  J.     I  am  of  the  same  opinion. 
■     WiLLES,  J.     I  agree  with  the  judgment  that  has  been  pronounced  by  the  Lord 
Chief  Justice,  except  that  1  do  not  think  the  matter  very  clear ;  and  if  I  had  con- 
sidered it  without  the  assistance  of  the  able  argument  of  Mr.  Mellish  I  might  have 
come  to  the  same  conclusion  as  the  Court  of  Exchequer. 

Crompton,  J.,  Byles,  J.,  and  Blackburn,  J.,  concurred. 

Judgment  reversed. 

[719]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Metcalfe  and  Others  v.  Hetherington,  Clerk.  May  14,  I860.— The  3  &  4  Wm.  4, 
c.  cxiii..  An  Act  for  better  preserving  the  harbour  of  Maryport,  and  for  lighting 
and  otherwise  improving  the  township  of  Maryport,  section  7,  appoints  trustees 
to  carry  the  Act  into  execution.  By  section  21,  they  may  elect  a  harbour 
master,  who,  by  section  47,  may  direct  any  person,  having  the  command  of  any 
vessel  entering  into  or  being  within  the  harbour,  to  anchor  and  place  the  same  in 
such  situation  within  the  harlx)ur  as  he  shall  direct.  After  the  passing  of  the 
Act  some  coals  were  shot  into  a  berth  in  the  harbour  which  rendered  it  dangerous. 
The  trustees  at  a  board  meeting  having  had  notice  of  the  state  of  the  berth,  gave 
directions  to  their  clerk  to  have  the  coals  removed,  and  the  coals  were  accordingly 
partly,  but  not  sufficiently,  removed  at  their  expense.  After  this  the  harbour 
master,  without  the  knowledge  of  the  trustees,  directed  the  plaintiff  to  place  his 
vessel  in  the  berth.  He  did  so,  and  the  vessel  while  lying  there  sustained 
damage  in  consequence  of  the  berth  being  unsafe.  The  harbour  master  knew 
that  the  berth  had  been  unsafe  and  what  had  been  done  to  it,  but  neither  he 
nor  the  trustees  knew  that  the  berth  continued  unsafe  when  he  directed  the 
plaintiff  to  place  his  vessel  in  it.  Held,  by  the  Court  of  Exchequer  Chamber, 
that  there  was  no  evidence  to  warrant  a  verdict  against  the  trustees. 

[S.  C.  8  W.  R.  475.     See  Metcalfe  v.  Hetherington,  1855,  11  Ex.  257 ; 
156  E.  R  826  (with  note).] 

Declaration  by  the  plaintiffs  against  the  defendant  "  as  and  being  the  clerk  for 
the  time  being  to  the  trustees  for  carrying  into  execution  the  several  purposes  of  a 
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certain  act  of  parliament  for  (amongst  other  things)  better  preserving  the  harbour  of 
Maryport."  Third  count:  (ay  "That  the  trustees  so  negligently  preserved  and  kept 
the  said  harbour,  and  so  wrongfully  and  improperly  suffered  and  permitted  to  be  and 
accumulate  therein,  divers  large  quantities  of  coals,  rubbish,  and  other  matters  and 
things  contrary  to  their  duty  in  that  behalf :  that  by  reason  thereof  the  said  harbour 
became  and  was  unsafe,  and  the  said  vessel  of  the  plaintiff,  called  the  "James,"  being 
lawfully  therein,  became  and  was  thereby  damaged.  And  by  reason  of  the  premises 
respectively  the  said  vessel,  on  the  3rd  of  June,  1854,  became  and  was  for  sixty  days 
thereafter  unseaworthy  and  useless  [720]  to  the  owners,  who  have  been  necessarily 
put  to  great  expenses  in  and  about  the  repairs,  &c. 

Plea.     Not  guilty. 

The  plaintiffs  joined  issue,  and  the  issues  in  fact  came  on  to  be  tried  before 
Byles,  J.,  at  the  Liverpool  Spring  Assizes,  1859,  when  a  verdict  was  found  for  the 
defendant,  subject  to  the  opinion  of  the  Court  on  the  following  case  : — 

The  plaintiffs,  at  the  time  of  the  alleged  grievances,  were  the  owners  of  the  vessel 
called  the  "  James."  The  defendant  is  clerk  to  the  trustees  for  carrying  into  execution 
the  3  &  4  Wm.  4,  c.  cxiii.(a)-  In  May,  1854,  the  vessel,  being  [721]  a  vessel  liable 
under  the  said  statute  to  the  tonnage  and  harbour  dues  of  the  harbour,  entered  the 
harbour,  and  from  thence  until  she  was  damaged,  as  hereinafter  mentioned,  was  law- 
fully using  the  harbour  according  to  the  provisions  of  the  statute. 

On  the  3rd  of  June,  1854,  by  the  direction  of  the  harbour  master  appointed  under 
the  statute,  but  without  the  knowledge  of  the  trustees,  the  vessel  was  placed  in  a 
certain  berth  in  the  harbour.  Before  the  vessel  was  placed  in  the  berth,  some  coals 
had  been  inadvertently  shot  by  strangers  into  the  said  berth  without  the  privity  of 
the  trustees,  whereby  it  was  rendered  unsafe  for  a  vessel  to  lie  in.  The  trustees,  at  a 
board  meeting  held  after  the  coals  had  been  so  shot,  and  before  the  vessel  was  so 
placed,  had  notice  of  the  state  of  the  berth,  and  gave  directions  to  the  defendant, 
who  at  the  time  was  the  clerk  duly  appointed  and  acting  under  the  said  statute,  to 
cause  the  coals  to  be  removed,  and  the  coals  were  partly,  but  not  sufficiently,  removed 
at  their  expense.  After  the  coals  had  been  so  insufficiently  removed,  at  the  time  of 
the  vessel  being  placed  in  the  berth,  and  being  damaged,  the  berth  without  the 
knowledge  of  the  trustees  continued  unsafe  for  a  vessel  to  lie  in.     The  harbour  master 

{ay  The  first  and  second  counts  which  appear  in  Metcalfe  v.  Hetherington,  11  Exch, 
257,  were  abandoned,  and  the  second  plea,  see  ib.  259,  struck  out. 

(a)2  "An  Act  for  better  preserving  the  harbour  of  Maryport,  and  for  lighting  and 
otherwise  improving  the  township  of  Maryport  in  the  county  of  Cumberland." 

Section  7  enacts,  that  Humphrey  Senhouse,  Esq.,  or  the  lord  of  the  manor  of 
Ellenborough  for  the  time  being,  and  certain  other  persons  therein  named,  shall  be 
the  first  trustees  for  carrying  into  execution  the  several  powers  of  the  Act. 

Section  8  provides  for  the  appointment  of  new  trustees  every  fifth  year,  four  to  be 
appointed  by  the  lord  of  the  manor  of  Ellenborough  and  eight  to  be  elected  by  the 
inhabitants  of  the  township. 

Section  21  provides  that  the  trustees  may  elect  a  harbour  master. 

Section  25.  That  the  trustees  may  sue  and  be  sued  in  the  name  of  the  clerk  or  of 
any  of  the  said  trustees,  and  that  every  clerk  or  trustee  in  whose  name  any  action 
or  proceeding  shall  be  instituted  or  defended,  "  shall  always  be  reimbursed,  out  of  the 
money  to  arise  by  virtue  of  this  Act,  all  such  costs  and  expenses  as  he  shall  incur  or 
become  chargeable  with  by  reason  of  his  being  so  made  plaintiff  or  defendant,  and 
shall  not  be  personally  answerable  or  liable  for  the  same  unless  such  action  or  pro- 
ceeding shall  have  arisen  in  consequence  of  his  own  wilful  neglect  or  default,  or  been 
instituted  or  defended  without  the  order  or  direction  of  the  said  trustees." 

By  section  30  the  trustees  are  to  levy  tonnage  rates  on  vessels  using  the  harbour. 

Section  47.  The  harb»ur  master  may  "  direct  any  person  having  the  command  of 
any  vessel  entering  into  or  being  within  the  said  harbour,  to  moor,  anchor  and  place 
the  same  in  such  situation  within  the  said  harbour  as  the  harbour  master  shall  direct,"&c. 

Section  48  imposes  penalties  for  throwing  rubbish  into  the  harbour,  or,  after  notice 
given  by  the  harbour  master,  neglecting  to  remove  any  thing  tending  to  interrupt  the 
free  navigation  and  use  of  the  harbour. 

Section  1 35  gives  power  to  the  trustees  to  mortgage  the  tonnage  rates ;  and  section 
140  provides  for  the  application  of  the  tonnage  rates. 
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had  notice,  when  he  gave  directions  for  the  placing  of  the  vessel  in  the  berth,  of  the 
original  unsafe  state  of  the  berth,  and  of  what  had  and  what  had  not  been  done ;  but 
at  the  time  when  he  gave  such  directions,  he  did  not  know  that  the  berth  was  then 
unsafe.  The  vessel  was  so  directed  and  placed  by  the  harbour  master  without  the 
knowledge  of  the  trustees.  After  the  trustees  gave  directions  for  the  removal  of  the 
coals,  they  had  no  further  knowledge  or  notice  of  the  state  of  sufficiency  or  insufficiency 
of  the  berth.  After  the  vessel  had  been  so  placed  in  the  [722]  berth,  and  while  she 
was  lying  there,  she  sustained  damage  in  consequence  of  the  berth  being  unsafe  as 
aforesaid. 

The  Court  to  have  the  same  powers  of  amendment  as  a  Judge  at  Nisi  Prius. 

The  questions  for  the  opinion  of  the  Court  are : — Whether,  on  the  facts  of  the 
case,  the  plaintiffs  are  entitled  to  a  verdict  entered  for  them  on  any,  and  which  of  the 
issues  in  fact.  Secondly,  whether,  on  the  facts  stated  in  the  case,  the  trustees  are 
liable  to  the  plaintiffs  for  the  damage  sustained  by  them.  If  the  Court  shall  be  of 
opinion  that  the  first  question  ought  to  be  answered  in  the  affirmative,  a  verdict  is  to 
be  entered  for  the  plaintiffs,  if  not,  the  verdict  for  the  defendant  is  to  stand.  If  the 
Court  shall  be  of  opinion  that  the  trustees  are  liable  to  the  plaintiffs,  on  the  facts 
stated,  for  the  damages  sustained,  and  that  any  amendment  in  the  pleadings  can  or 
ought  to  be  made,  the  pleadings  are  to  be  amended  accordingly,  and  a  verdict  entered 
thereon  for  the  plaintiffs. 

The  case  came  on  for  argument  in  the  Court  of  Exchequer  in  Trinity  Term  (June  6, 
1859),  when  a  judgment  pro  forma  was  given  for  the  defendant,  it  being  agreed  that 
the  Court  of  Exchequer  Chamber  should  have  the  same  powers  as  the  Court  of 
Exchequer  with  respect  to  the  special  case. 

Quain  (with  whom  was  Kemplay)  argued  for  the  plaintiffs.  First,  if  it  is  necessary 
to  shew  that  the  trustees  had  funds  available  for  repairs,  there  was  evidence  of  that, 
because  it  appears  that  they  ordered  the  coals  to  be  removed  at  their  own  expense. 
[Byles,  J.  The  only  evidence  was,  that  they  had  expended  some  money  for  the 
purpose.]  Secondly,  it  was  not  necessary  for  the  plaintiffs  to  prove  that  the  defen- 
dant had  funds;  the  want  of  funds,  if  relied  on,  should  have  been  set  up  by  the 
defendants.  Thirdly,  there  was  evidence  of  negligence  on  the  part  of  the  trustees, 
apart  from  the  negligence  of  the  harbour  master.  Having  had  [723]  notice  that  the 
berth  was  unsafe,  they  merely  gave  their  clerk  directions  to  get  it  cleared.  It  does 
not  appear  that  they  took  any  care  to  see  that  their  order  was  carried  out  and  the 
work  properly  done.  Having  chosen  to  entrust  the  matter  to  their  servants,  they  are 
responsible  for  the  negligence  of  the  servants.  They  should  have  put  up  a  notice  to 
prevent  vessels  from  being  taken  into  the  berth,  and  kept  such  notice  up  until  they 
knew  the  berth  was  safe.  [Blackburn,  J.  I  find  nothing  in  the  case  to  lead  to  the 
inference  that  they  did  not  take  every  possible  care.  It  is  true  that  the  berth  was 
not  safe  for  vessels,  but  it  does  not  appear  that  the  trustees  knew  it,  or  that  they 
neglected  to  make  any  proper  inquiries  on  the  subject.]  The  trustees  are  not  exempt 
from  liability  because  they  are  a  public  body.  In  Ruck  v.  Williams  (3  H.  &  N.  308), 
Pollock,  C.  B.,  says,  "  I  see  nothing  in  the  character  of  the  commissioners  as  a  public 
body,  or  in  the  fact  that  they  are  discharging  a  public  duty  without  any  remuneration, 
to  exempt  them  from  liability  to  compensate  a  person  who  has  suffered  by  their 
carelessness  or  want  of  due  regard  in  the  performance  of  their  duty.  They  are  entitled 
to  reimburse  themselves  out  of  the  funds  over  which  they  have  control."  The  only 
negligence  charged  in  that  case  was  the  omitting  to  put  a  penstock  at  the  mouth  of 
an  old  sewer.  The  Southampton  and  Itckin  Bridge  Company  v.  The  Local  Board  of  Health 
of  Southampton  (8  E.  &  B.  801),  was  a  similar  action.  [Crompton,  J.  Those  were 
cases  of  parties  constructing  sewers  in  such  a  manner  as  to  create  a  nuisance.]  In 
Gihhs  V.  The  Trustees  of  the  Liverpool  Docks  (3  H.  &  N.  164)  the  negligence  complained 
of  was  a  mere  nonfeasance.  [Cockburn,  C.  J.  It  was  alleged  in  that  case  that  the 
trustees  knew  of  the  dangerous  condition  of  the  dock,  and  yet  left  it  open  and  allowed 
ships  to  enter  it.  Here  it  is  found  that  the  trustees  did  not  know  of  the  [724] 
dangerous  state  of  the  berth.]  At  least  the  cases  establish  that  a  public  body,  such 
as  these  trustees,  are  responsible  if  they  are  guilty  of  negligence.  To  remove  coal 
rubbish  from  a  berth  in  a  harbour  is  not  a  matter  requiring  skill ;  therefore,  to  shew 
that  it  was  not  done  sufficiently  is  to  prove  negligence.  [Byles,  J.  The  trustees  did 
that  which  it  was  their  duty  to  do ;  they  gave  orders  for  the  removal  of  the  rubbish, 
which  were  acted  upon.     There  is  nothing  to  shew  that  they  employed  an  incompetent 
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person.  Blackburn,  J.  Not  only  did  the  trustees  not  know  that  the  berth  was 
unsafe,  but  even  the  harbour  master,  whose  duty  it  was  to  attend  to  the  berthing  of 
vessels,  and  who  knew  what  had  been  done,  was  not  aware  of  its  insecurity.  Can  it 
then  be  said  that  the  trustees  were  necessarily  guilty  of  negligence'?  Byles,  J.  No 
negligence  appears  on  the  part  of  the  harbour  master ;  he  knew  that  coals  had  been 
removed,  and  if  he  came  to  a  wrong  conclusion  it  is  not  shewn  that  he  did  so  negli- 
gently. Crompton,  J.  Unless  the  trustees  are  bound  to  keep  the  harbour  in  order 
in  the  same  sense  that  the  inhabitants  of  a  township  are  liable  to  keep  their  roads  in 
repair,  the  plaintiffs  have  no  case.] 

Temple  (with  whom  were  Overend  and  Milward)  for  the  defendant,  was  not 
called  upon  to  argue. 

COCKBURN,  C.  J.  We  are  all  of  opinion  that  the  verdict  on  the  plea  of  not  guilty 
to  the  third  count  is  rightly  found  for  the  defendants.  A  body  of  persons  such 
as  the  defendants  cannot  individually  superintend  the  work,  but  must  act  by  their 
servants.  Assuming  it  to  be  made  out  that  there  was  some  negligence  on  the  part  of 
the  harbour  master,  can  it  be  said  that  there  was  such  negligence  on  the  part  of  the 
trustees  as  to  make  them  responsible  ?  If  called  upon  to  decide  the  question  as  a 
matter  of  fact,  I  should  answer  it  in  the  negative. 

[725]  Williams,  J.    In  my  opinion  there  was  no  case  for  the  jury. 

Crompton,  J.  If  the  jury  had  found  a  verdict  for  the  plaintiff,  the  verdict 
would  have  been  wrong.     There  was  no  evidence  to  warrant  such  a  finding. 

WiLLES,  J.  I  agree  with  my  brother  Williams  that  there  was  no  evidence  to  go 
to  the  jury. 

Byles,  J.,  and  Blackburn,  J.,  concurred.    - 

Judgment  affirmed. (a) 

In  the  Exchequer  Chamber. 
(Appeal  from  the  Court  of  Exchequer.) 

Withers  v.  Isabella  Parker,  Executrix  of  G.  S.  Parker.  May  14  and  15,  1860. 
— P.  having  recovered  judgment  against  F.,  the  sherifl",  on  the  15th  April,  seized 
F.'s  goods  in  Hampshire  under  a  fi.  fa.  in  that  action,  and  left  a  man  in  possession. 
On  the  same  day  F.  executed  a  bill  of  sale  to  W.,  and  a  writ  of  fi.  fa.  in  an  action 
,  by  W.  against  F.  was  lodged  with  the  sheriff  for  execution.  On  the  1st  of  May, 
F.  was  taken  in  Middlesex  under  a  writ  of  ca.  sa.  issued  on  P.'s  judgment,  and 
thereupon  P.'s  attorney,  at  Southampton,  immediately  wrote  to  request  the  sheriff 
to  withdraw  from  possession  under  the  fi.  fa.  The  officer  received  the  letter,  but 
his  man  continued  in  possession  of  the  goods  and  did  not  in  fact  withdraw.  The 
officer,  however,  told  W.  that  he  would  hold  for  him  under  the  writ.  A  summons 
was  taken  out  to  set  aside  the  ca.  sa.  for  irregularity,  when  F.  was  discharged 
out  of  custody,  and  an  order  was  made  by  consent,  "that  on  payment  of  the 
judgment  debt  on  a  certain  day  no  ca.  sa.  should  be  issued,  but  in  the  mean- 
time the  plaintiff  should  be  at  liberty  to  proceed  on  the  fi.  fa.  already  issued, 
and  under  which  the  sheriff  of  Hants  is  now  in  possession."  The  consent  to 
the  order  was  given  by  the  London  agent  of  W.,  who  was  the  attorney  for  F.  in 
the  action  against  him  by  P.  W.  knew  nothing  of  the  terms  of  the  order  at 
the  time  it  was  made,  and,  when  he  heard  of  it,  took  no  steps  to  set  it  aside. 
Held,  in  the  Exchequer  Chamber  (affirming  the  opinion  of  the  Judges  in  the 
Court  below),  that  W.  was  bound  by  the  consent  of  his  London  agent  to  the 
order,  and  thereby  precluded  from  contesting  that  the  sheriff  was  in  possession 
under  P.'s  writ. 

[S.  C.  29  L.  J.  Ex.  320;  6  Jur.  (N.  S.)  1833 ;  8  W.  R.  550;  2  L.  T.  602.  Followed, 
Witt  V.  Parker,  1887,  46  L.  J.  Q.  B.  451 ;  25  W.  R.  518.  Dicta  approved,  In  re. 
Newen;  Carrxdhers  v.  Newen,  [1903]  1  Ch.  812.] 

This  was  an  appeal  against  the  judgment  of  the  Court  of  Exchequer  in  discharging 
a  rule  to  enter  the  verdict  for  [726]  the  plaintiff  on  the  grounds  that  the  fi.  fa.  of  the 

(a)  The  demurrer  was  then  struck  out  by  arrangement. 
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defendant  was  withdrawn,  and  that  the  Judge's  order  of  the  4th  of  May,  1858,  did 
not  affect  the  rights  of  the  plaintiff.  The  material  facts  stated  in  the  case  on  appeal 
fully  appear  in  the  report  of  the  case  in  the  Court  below  (4  H.  &  N.  524). 

Collier  argued  (a)  for  the  plaintiff,  and  Montague  Smith  for  the  defendant.  The 
arguments  were  in  substance  the  same  as  those  in  the  Court  below.  In  addition  to 
the  authorities  there  cited,  Howard  v.  Cauty  (2  D.  &  L.  115),  Gregory  v.  Cotterell 
(5  E.  &  B.  571),  Curtis  v.  Mayne  (2  Dowl.  N.  S.  37),  and  Alchin  v.  Wells  (5  T.  R.  470), 
were  referred  to. 

CoCKBURN,  C.  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  ought  to  be  affirmed.  We  think  it  unnecessary  to  pronounce  any  decision 
on  the  first  point,  viz.,  whether  there  was  a  withdrawal  on  the  part  of  the  sheriff 
under  the  fi.  fa.  issued  by  the  defendant,  so  as  to  let  in  the  plaintiff's  writ,  or  whether, 
on  the  other  hand,  there  was  a  continuous  possession,  so  that  the  possession  under  the 
defendant's  writ  was  never  divested  ;  because  we  are  all  agreed  that  the  plaintiff  was 
a  party  to  the  order  of  the  4th  of  May,  so  as  to  be  precluded  from  contesting  that  the 
possession  of  the  sheriff"  under  the  defendant's  writ  continued.  It  is  true  that  the 
order  was  obtained  by  the  London  agent  of  the  plaintiff,  who  was  acting  as  the  attorney 
of  the  execution  debtor,  and  without  the  plaintiff's  knowledge;  but  we  concur  in  the 
view  taken  by  two  of  the  Judges  in  the  Court  below,  that  an  attorney  [727]  is  bound 
by  what  is  done  on  his  behalf  by  his  London  agent.  No  doubt  there  is  a  distinction 
between  the  characters  in  which  the  plaintiff  acted,  and  two  distinct  interests  were 
involved  :  but  where  an  attorney  has  an  individual  interest,  and  also  his  client's  interest, 
it  is  impossible  to  hold  that  when,  as  an  attorney  he  has  assented  to  a  given  course  of 
proceeding,  he  is  at  liberty  to  contend  that  he  has  withheld  his  assent  as  an  individual 
by  simply  holding  his  tongue.  We  have  less  hesitation  in  discharging  this  rule,  because 
it  is  plain  that  the  plaintiff  must  have  seen  that  the  defendant  was  placing  herself  in  a 
position  of  considerable  disadvantage  as  to  the  terms  upon  which  she  consented  to 
the  order  by  which  the  plaintiffs  fi.  fa.  was  to  be  considered  in  operation,  since  the 
execution  debtor  obtained  an  extension  of  time  for  payment  of  his  debt.  The  plaintiff 
knew  of  the  order,  and  if  he  felt  that  his  interest  as  a  private  individual  had  been 
interfered  with,  the  proper  course  was  to  have  got  the  order  rescinded  on  that  ground. 
He  did  not  do  so,  but  allowed  it  to  remain  for  many  months,  and  consequently  he 
has  altogether  precluded  himself  from  now  objecting  to  it.  Therefore,  without  express- 
ing any  opinion  as  to  whether  the  execution  of  the  defendant's  writ  of  fi.  fa.  was 
suspended,  we  think,  on  the  ground  to  which  I  have  adverted,  that  the  judgment  of 
the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


[728]    In  the  Exchequer  Chamber. 
(Error  from  the  Court  of  Exchequer.) 

Cammell  and  Others  v.  Sewell  and  Others.  May  15,  1860. — If  personal 
chattels  are  sold  in  a  manner  binding  according  to  the  law  of  the  country  in 
which  they  are  disposed  of,  that  disposition  is  binding  in  this  country. — A  cargo 
of  deals  was  shipped  on  board  the  Prussian  vessel  "  Augusta  Bertha,"  by  Russian 
merchants  at  Onega,  for  an  English  firm  carrying  on  business  at  Hull.  The  vessel 
struck  on  the  rocks  on  the  coast  of  Norway,  but  the  cargo  was  landed  safely.  A 
survey  was  held,  when  the  surveyors  recommended,  as  best  for  all  parties,  that 
the  ship  and  cargo  should  be  sold,  and  the  cargo  was  sold  accordingly.  It 
appeared  that,  by  the  law  of  Norway,  though  the  captain  might  not  under  such 
circumstances  be  able  to  justify  the  sale  as  between  himself  and  the  owners 
of  the  cargo,  an  innocent  purchaser  would  have  a  good  title  to  the  property 
bought  at  such  sale.  Held,  by  the  Court  of  Exchequer  Chamber,  that  the  sale 
in  Norway  bound  the  property,  and  that  the  goods  having  afterwards  come  to 
this  country,  the  owner  claiming  under  such  sale  had  a  good  title  to  them  as 
against   the   underwriters  to  whom  the  cargo  had  been  abandoned :  Byles,  J., 

(a)  Before  Cockbum,  C.  J.,  Williams,  J.,  Crompton,  J.,  Willes,  J.,  Byles,  J.,  and 
Blackburn,  J. 
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dissentiente. — Per  Cockburri,  C.  J.,  that  though  the  goods  were  the  property  of 
English  owners,  yet  as  they  never  were  on  board  a  British  ship,  and  never  reached 
British  territory,  the  law  of  England  never  attached  to  them,  and  therefore  could 
not  apply  to  the  case. 

[S.  C.  29  L.  J.  Ex.  350 ;  6  Jur.  (N.  S.)  918  ;  8  W.  K.  639 ;  2  L.  T.  799.  Referred  to, 
Lloyd  \.  Guibert,  1865,  L.  R.  1  Q.  B.  125 ;  The  Empire  of  Peace,  1869,  39  L.  J.  Adm. 
15  ;  21  L.  T.  763  ;  Castrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  429  ;  Fadalav.  Lawes,  1890, 
25  Q.  B.  D.  316 ;  Dulaney  v.  Meiry,  [1901]  1  K.  B.  536.  Applied,  Alcock  v.  Smith, 
[1892]  1  Ch.  238.] 

This  was  a  proceeding  in  error  upon  the  judgment  of  the  Court  of  Exchequer  on  a 
special  case,  the  material  facts  of  which  are  stated  in  the  report  in  the  Court  below, 
3  H.  &  N.  617. 

Bovill  and  Mihvard  argued  for  the  plaintiffs,  and  Wilde  (with  whom  was  Honyman), 
for  the  defendants,  in  Hilary  Vacation,  Feb.  9,  and  Michaelmas  Vacation,  Nov.  29  &  30, 
1859,  before  Cockburn,  C.  J.,  Wightman,  J.,  Williams,  J.,  Crowder,  J.,  and  Byles,  J. 
Crowder,  J.,  having  died,  the  case  was  re-argued  before  Cockburn,  C.  J.,  Wightman,  J., 
Williams,  J.,  Crompton,  J.,  Byles,  J.,  and  Keating,  J.,  in  Hilary  Vacation,  Feb.  9, 
10  and  11,  1860. 

Arguments  for  the  plaintiffs.  When  the  vessel  struck  on  the  coast  of  Norway,  and 
the  goods  were  landed  there  in  safety,  the  captain  was  in  possession  of  the  cargo 
without  [729]  any  power  to  sell  it.  By  the  abandonment  the  captain  became  the 
agent  of  the  underwriters,  but  only  with  the  same  general  rights  and  authorities  as  he 
would  have  had  in  regard  to  the  owners ;  Story  on  Agency,  s.  118.  Therefore  acting 
for  the  underwriters,  he  had  no  power  to  sell.  The  sale  was  not  validated  by 
the  judgment  of  the  Diocesan  Court.  That  judgment  was  procured  by  fraud. 
[Cockburn,  C.  J.  If  the  Court  in  Norway  has  been  deceived  the  remedy  is  in  that 
Court.]  The  only  question  before  that  Court  was  whether  the  sheriff  ought  to  have 
sold.  [Cockburn,  C.  J.  Looking  at  the  title  of  the  cause  and  the  prayer  (see  3  H. 
&  N.  624)  it  appears  that  was  not  so.]  The  question  was  not  to  whom  the  goods 
belonged,  but  whether  a  certain  public  officer  had  acted  rightly.  There  is  a  difference 
between  a  judgment  upon  the  general  law  applicable  to  a  case  of  this  sort  and  one 
which  proceeds  upon  the  local  law.  The  Norwegian  law  declared  by  the  Diocesan 
Court  only  binds  Norwegian  subjects,  or  the  goods  while  in  Norwegian  territory. 
[Cockburn,  C.  J.  Suppose  merchandize  belonging  to  English  subjects  had  been  con- 
fiscated and  sold  under  the  revenue  laws  of  France,  if  the  goods  came  back  to 
England  could  they  be  claimed  by  the  original  owners  ?]  It  is  submitted  that  they 
could.  The  judgments  of  prize  Courts  are  of  force,  because  they  proceed  on  principles 
recognised  by  the  general  law  of  nations.  But  it  does  not  follow  that  the  local  laws 
or  ordinances  of  particular  states  are  binding  on  the  subjects  of  other  nations  :  Story's 
Conflict  of  Laws,  s.  546.  In  Buchaimn  v.  RucJcer  (d  East,  192,  194),  Lord  Ellenborough 
said : — Supposing  that  the  law  of  Tobago  "  had  said  in  terms  that  though  a  person 
sued  in  the  island  had  never  been  present  within  the  jurisdiction,  yet  that  it  should 
bind  him  upon  proof  of  nailing  up  the  summons  at  the  Court  door,  how  could  that  be 
obligatory  on  the  sub-[730]-jects  of  other  countries  ?  Can  the  island  of  Tobago  pass  a 
law  to  bind  the  rights  of  the  whole  world?  Would  the  world  submit  to  such  an 
assumed  jurisdiction?"  In  Story's  Conflict  of  Laws,  ss.  286  b.  376,  379,  380,  many 
authorities  are  cited  to  shew  that  the  right  and  disposition  of  moveables  is  to  be 
governed  by  the  law  of  domicil  of  the  owner.  [Cockburn,  C.  J.  There  is  an  exception 
where  there  is  some  positive  or  customary  law  of  the  country,  where  the  property  is 
situate,  applicable  to  the  case.  In  Story's  Conflict  of  Laws,  sect.  383,  it  is  said,  "It 
follows  as  a  natural  consequence  of  the  rule  we  have  been  considering  (that  personal 
property  has  no  locality),  that  the  laws  of  the  owner's  domicil  should  in  all  case 
determine  the  validity  of  every  transfer,  alienation  or  disposition  made  by  the  owner, 
whether  it  be  inter  vivos  or  post  mortem.  And  this  is  regularly  true  unless  there  is 
some  positive  or  customary  law  of  the  country  where  they  are  situate  providing  for 
special  cases  (as  is  sometimes  done),"  &c.  In  sect.  384  it  is  said,  "  Subject  to  the 
exceptions  of  this  and  the  like  nature  (such  as  the  statutable  transfer  of  ships  and  of 
goods  in  the  warehouses  or  in  the  docks  of  a  government,  &c.)  the  general  rule  is  that 
a  transfer  of  personal  property,  good  by  the  law  of  the  owner's  domicil,  is  valid, 
wherever  else  the  property  may  be  situate.     But  it  does  not  follow  that  a  transfer 
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made  by  the  owner"  (to  which  I  may  add,  or  his  agent)  "according  to  the  law  of  the 
place  of  its  actual  situs  would  not  as  completely  devest  his  title."]  The  classes  of 
property  referred  to  by  Story  are  property  either  voluntarily  placed  by  its  owner  or 
necessarily  existing  only,  in  the  foreign  country.  The  instances  he  gives  of  goods  in 
docks  and  warehouses,  and  stock  in  the  public  funds,  shew  this.  The  rule  would  not 
apply  to  property  coming  to  a  foreign  country  against  the  will  of  the  owner,  as  the 
cargo  of.  a  ship  wrecked  on  its  coast.  It  was  said  by  Lord  Loughborough,  in  delivering 
[731]  the  judgment  of  the  Court  in  Sill  v.  JVorswick  (1  H.  Black.  665,  690),  that 
personal  property  is  "  subject  to  that  law  which  governs  the  person  of  the  owner. 
With  respect  to  the  disposition  of  it,  with  respect  to  the  transmission  of  it  either  by 
succession  or  the  act  of  the  party,  it  follows  the  law  of  the  person.  The  owner  in  any 
country  may  dispose  of  his  personal  property.  If  he  dies,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law  of  the  country  of  which  he  was  a  subject, 
that  will  regulate  the  succession.  .  .  .  The  condition  of  a  bankrupt  by  the  law  of  this 
country  is  that  the  law,  upon  the  act  of  bankruptcy  being  committed,  vests  his  pro- 
perty, .  .  .  and  takes  the  administration  of  it  by  vesting  it  in  the  assignees,  who 
apply  that  property  to  the  just  purpose  of  the  equal  payment  of  his  debts.  If  the 
bankrupt  happens  to  have  property  which  lies  out  of  the  jurisdiction  of  the  law  of 
England,  if  the  country  in  which  it  lies  proceeds  according  to  the  principles  of  well 
regulated  justice,  there  is  no  doubt  but  it  will  give  effect  to  the  title  of  the  assignees. 
The  determinations  of  the  Courts  of  this  country  have  been  uniform  to  admit  the  title 
of  foreign  assignees."  Clausen,  the  purchaser,  whom  the  defendants  represent,  knew 
that  he  was  dealing  with  the  captain.  The  captain's  authority  depends  on  the  pre- 
sumed mandate,  which  must  be  regulated,  not  by  the  law  of  Norway,  but  by  that  of 
his  own  country  :  Lord  Stair's  Institutes,  by  Brodie,  vol.  2,  p.  956.  [Crowder,  J.  The 
effect  of  the  auction  is  similar  to  that  of  a  sale  in  market  overt.]  A  sale  in  market 
overt  may  be  good  by  the  law  of  the  place  where  the  sale  was  held,  but  would  have 
no  extra-territorial  effect  in  devesting  the  property  of  the  true  owners.  Nor  can  the 
judgment  of  the  Diocesan  Court,  which  proceeds,  not  on  the  general  law,  but  on  the 
particular  law  of  Norway,  bind  the  property  except  in  Norway.  [732]  The  reasoning 
of  Dr.  Lushington  throughout  the  case  of  2'he  Segredo,  otherwise  the  Eliza  Cornish 
(1  Eccl.  &  Adm.  36),  is  in  point  for  the  plaintiffs.  At  page  57  he  says,  "I  know  of 
no  right  which  the  purchaser  of  a  ship  in  a  foreign  country,  such  ship  not  belonging 
to  a  subject  of  that  country,  has  to  call  for  the  interposition  of  the  lex  loci  contractus, 
.save  indeed  in  one  case  only,  where  the  title  is  derived  from  the  decree  of  a  competent 
Court  administering  the  law  in  its  own  jurisdiction,  and  by  its  decree  conferring  a 
title.  Now,  had  the  ship  been  purchased  under  the  decree  of  a  Court  of  Admiralty 
directing  her  to  be  sold,  in  a  case  within  its  jurisdiction,  or  the  law  of  a  Court 
resemVjling  our  own  Court  of  Exchequer,  I  should  have  hesitated  long  before  I  disputed 
that  title."  It  is  incumbent  on  every  person  seeking  to  establish  title  under  a  sale  by 
the  master  of  a  vessel  to  ascertain  the  extent  of  his  authority.  It  is  that  which  regu- 
lates the  validity  of  bottomry  bonds,  of  which  Lord  Stowell,  in  delivering  judgment 
in  The  Nelson  (1  Hagg.  Adm.  169,  175,  176),  says,  "It  is  certainly  the  vital  principle 
of  this  species  of  bonds,  that  they  shall  have  been  taken  when  the  owner  was  known 
to  have  no  credit ;  no  resources  for  obtaining  necessary  supplies.  It  is  that  state  of 
unprovided  necessity  that  alone  supports  these  bonds:  the  absence  of  that  necessity 
is  their  undoing." 

As  to  the  effect  of  the  judgment  in  the  Court  in  Norway  the  following  authorities 
were  cited  :  Walker  v.  Witter  (1  Doug.  1),  Robertson  v.  Strxdh  (5  Q.  B.  941),  Messin  v. 
Lord  Massareene  (4  T.  R.  493),  Phillips  v.  Hunter  (2  H.  Black.  402),  Tarleton  v.  I'arleton 
(4  M.  &  Sel.  20),  Novelli  v.  Rossi  (2  B.  &  Ad.  757),  Houlditch  v.  Marquis  of  Donegal 
(2  CI.  &  F.  470,  477,  479),  Don  v.  Lippman  (5  Cf.  &  F.  120,  121),  Becquet  v.  MacCarthy 
(2  B.  &  Ad.  951),  Reimers  v.  [733]  Druce  (23  Beav.  145,  150),  Bank  of  Avstralasia  v. 
Nias  (16  Q.  B.  717),  Ostell  v.  Le  Page  (2  De  Gex,  M'N.  &  G.  892,  895),  Westlake's 
Private  International  Law,  sect.  385,  Pollard  v.  Bell  (8  T.  R.  434). 

Arguments  for  the  defendants.  The  first  question  is,  by  what  law  is  the  validity 
of  the  sale  to  be  determined.  The  ship  was  a  Prussian  vessel,  commanded  by  a 
Prussian  master :  the  cargo  was  shipped  in  Russia  by  a  Russian  Company,  and  con- 
signed to  the  order  of  English  consignees.  The  vessel,  in  the  course  of  her  voyage 
to  England,  was  wrecked  on  the  coast  of  Norway,  and  whilst  there  the  master, 
according  to  the  law  of  Norway,  sold  the  cargo.     The  argument  for  the  plaintiffs  must 
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go  to  this  extent — no  matter  in  what  country  the  master  acts,  or  in  what  ship  the 
goods  are  carried,  the  law  of  England  will  follow  the  goods  of  English  owners. 
[Cockburn,  C.  J.  Suppose  the  question  had  arisen  between  a  Prussian  carrier  and 
a  Prussian  consignee,  by  what  law  would  the  rights  and  liabilities  of  the  carrier  be 
determined  ?]  The  law  of  the  country  in  which  the  contract  was  made.  If  a  bill  of 
exchange  is  payable  in  France,  notice  of  dishonour  is  regulated  by  the  law  of  France : 
Rothschild  v.  Currie  (1  Q.  B.  43).  This  is  not  simply  a  question  between  the  master 
and  the  consignees,  but  one  affecting  the  rights  of  third  parties.  Suppose  the  goods 
had  belonged  to  French  consignees,  and  an  English  Court  of  justice  was  called  upon 
to  determine  whether  the  master  had  exceeded  his  authority,  could  it  be  said  that  the 
question  must  be  decided  by  the  French  law  1  In  the  case  of  a  general  ship,  having 
on  board  goods  consigned  to  Spain,  Portugal  and  France,  is  a  different  law  to  prevail 
according  to  the  country  of  the  person  to  whom  [734]  the  goods  are  consigned  ?  If 
so,  is  a  purchaser  in  Norway  bound  to  know  which  goods  are  consigned  to  a  Spaniard, 
which  to  a  Portuguese,  and  which  to  a  Frenchman  1  The  circumstances  of  this  ease 
do  not  give  rise  to  the  application  of  the  law  of  England  as  to  whether  the  master  was 
justified  in  selling  the  cargo.  If  the  law  of  that  country  is  to  prevail  to  which  the 
person  belongs  who  owns  the  goods,  a  foreign  carrier  would  have  different  liabilities 
and  authority  according  to  the  law  of  the  country  to  which  the  goods  were  consigned. 
In  the  case  of  a  general  ship  the  authority  of  the  master  must  be  determined  either 
by  the  law  of  the  country  to  which  the  ship  belongs,  or  of  the  country  in  which  the 
master  acts.  To  say  that  the  law  of  the  country  to  which  the  goods  are  consigned 
determines  the  mandate  of  the  master  would  be  to  make  a  different  law  for  every  bale 
of  goods.  A  purchaser  would  have  no  secure  title,  and  consequently  a  fair  price  would 
not  be  obtained.  [Cockburn,  C.  J.  The  authority  of  an  English  master  is  determined 
by  the  English  law ;  but,  suppose  he  goes  to  a  place  beyond  the  scope  of  the  English 
law,  must  not  his  authority  be  determined  by  the  law  of  the  country  in  which  he  is  ? 
Here  the  authority  of  the  master  must  prima  facie  be  determined  either  by  the  law 
of  liussia,  the  country  in  which  the  cargo  was  shipped,  or  by  the  law  of  Prussia,  the 
country  to  which  the  vessel  belonged ;  but  then  the  vessel  comes  to  Norway,  and  if 
the  law  of  that  country  is  different  from  that  of  Russia  or  Prussia  it  would  prevail. 
The  English  law  does  not  attach  because  the  master  has  met  with  an  accident.]  By 
the  law  of  Norway,  if  a  ship  is  wrecked  and  there  is  no  one  present  on  behalf  of  the 
owner  of  the  cargo,  the  master  may  sell  it.  He  may  be  a  wrongdoer  as  regards  the 
owner,  but  the  purchaser  obtains  a  good  title.  The  operation  or  effect  of  foreign  laws 
in  relation  to  the  capacity  of  persons  is  thus  stated  in  Story's  Conflict  of  [735]  Laws, 
sect.  102,  p.  187,  3rd  ed. : — "As  to  acts  done,  and  rights  acquired,  and  contracts 
made  in  other  countries,  touching  property  therein,  the  law  of  the  country  where  the 
acts  are  done,  the  rights  are  acquired,  or  the  contracts  are  made,  will  generally  govern 
in  respect  to  the  capacity,  state,  and  condition  of  persons."  Also  in  sect.  241,  p.  367, 
it  is  said,  "That  although  foreign  jurists  generally  hold  that  the  law  of  the  domicil 
ought  to  govern  in  regard  to  the  capacity  of  persons  to  contract,  yet,  that  the  common 
law  holds  a  different  doctrine,  viz.,  that  the  lex  loci  contractus  is  to  govern."  Again, 
at  sect.  383,  p.  646,  it  is  said,  "It  follows  as  a  natural  consequence  of  the  rule  which 
we  have  been  considering  (that  personal  property  has  no  locality),  that  the  laws  of  the 
owner's  domicil  should  in  all  cases  determine  the  validity  of  every  transfer,  alienation, 
or  disposition  made  by  the  owner,  whether  it  be  inter  vivos,  or  be  post  mortem."  If 
goods  were  sold  in  England  by  the  agent  of  a  French  owner,  the  sale  being  valid 
under  the  Factors'  Act,  and  the  purchaser  afterwards  carried  them  to  France,  would 
that  sale  be  declared  void  by  the  French  Courts  upon  a  suggestion  that  the  agent  had 
no  authority  to  sell  ?  If  so,  there  would  be  no  security  for  a  purchaser  where  the 
owner  of  the  goods  was  not  in  the  country  when  the  sale  took  place.  [Cockburn,  C.  J. 
If  a  person  sends  goods  to  a  foreign  country  it  may  well  be  that  he  is  bound  by  the 
law  of  that  country ;  but  here  the  goods  were  wrecked  on  the  coast  of  Norway,  and 
came  there  without  the  owner's  assent.  Could  the  arrival  of  the  goods  there  enlarge 
the  captain's  authority  ?  Again,  if  a  Norwegian  ship  were  wrecked  in  this  country, 
would  the  authority  of  the  captain,  according  to  the  Norwegian  law,  to  sell  and  make 
a  good  title  to  the  ship,  be  abridged.  Wightman,  J.  Suppose  goods  stolen  in  France 
were  brought  to  England  and  sold  in  market  overt,  or  if  goods  belonging  to  a  French- 
man were  [736]  taken  in  England  as  a  distress  for  rent  and  sold,  could  the  French 
owner  maintain  trover  on  the  ground  that  by  the  law  of  France  a  sale  in  market  overt 
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or  under  a  distress  did  not  change  the  property  ?]  In  2  Stair's  Institutes,  Brodie's 
Supplement,  p.  956,  after  examining  the  principle  of  the  lex  loci  contractus,  it  is  said  :— 
"  The  clear  result  then  is,  that  the  transactions  must  be  held  to  have  reference  to  the 

master's  implied  mandate,  according  to  the  law  of  his  own  country a  mandate  which 

it  is  the  duty  of  those  who  deal  with  him  as  agent  to  ascertain  the  extent  of  •  and 
that  while  they  never  can  justly  complain  of  having  their  right  limited  by  such  a 

principle,  the  shipmaster  cannot  be  supposed  to  intend   an  abuse  of   his  powers 

whence  the  very  gist  of  all  contracts,  the  understanding  of  parties,  would  be  wantincr 
to  infer  a  right  ex  lege  loci  contractus,  which  the  scope  of  his  authority  did  not 
import."  Again,  at  p.  974,  treating  of  the  master's  powers  of  sale  of  ship  or  cargo, 
it  is  said,  "  that  out  of  his  relation  to  the  cargo  of  a  servant,  agent,  or  custodier,  quoad 
the  safe  custody  and  .transportation  of  the  goods,  the  law  implies  a  mandate  from 
the  merchant  to  hypothecate  or  sell  a  part  to  provide  a  fund  for  repairing,  &c.,  the 
vessel,  in  order  to  enable  her  to  prosecute  the  voyage,  and  also  to  sell  them  wholly 
in  the  case  of  absolute  necessity."  Freeman  v.  The  East  India  Company  (5  B.  &  Aid. 
617)  is  no  authority  against  the  defendant.  That  case  only  decides  that  by  the  law  of 
Holland,  which  prevails  at  the  Cape  of  Good  Hope,  a  purchaser  of  goods  in  market  overt 
acquires  no  title,  if  he  is  aware  that  there  was  no  necessity  for  the  sale.  [Cockburn,  C.  J. 
It  was  known  that  the  master  was  not  owner,  but  only  an  agent.  Must  not  his  authority 
depend  on  the  law  of  the  country  in  which  the  relation  of  shipowner  and  master  was 
created  ?  If  a  Norwegian  ship  were  stranded  on  our  coast  and  the  autho-[737]-rity 
of  the  master  to  sell,  according  to  the  law  of  Norway,  varied  from  our  own,  should 
we  not  look,  not  to  our  own  law,  but  to  the  law  of  Norway  as  determining  his 
authority.]  If  a  master  orders  necessaries  which  are  supplied  to  a  ship,  no  lien  on  the 
ship  is  created  by  the  law  of  England ;  by  the  law  of  France  it  is  otherwise,  (a)  But 
if  such  necessaries  were  supplied  to  a  French  ship  here,  the  rights  of  the  party  so 
supplying  them  would  be  regulated  not  by  the  French  law  but  by  our  own. 
[AVilliams,  J.  You  would  say  that  the  "  lex  loci  contractus  "  which  governs  the  case, 
is  the  law  of  the  place  of  the  contract  of  sale.  Crompton,  J.  The  question  is, 
whether  a  purchaser  may  not  safely  rely  on  the  law  of  the  place  of  the  contract  of 
sale.  Williams,  J.  In  Story's  Conflict  of  Laws,  sect.  286  b.,  treating  of  the  authority 
of  the  captain  to  take  up  money  in  a  foreign  port,  it  is  said,  "that  the  master's 
authority  would  be  governed  by  the  law  of  the  domicil  of  the  owner,"  and  conse- 
quently the  master  of  an  English  ship  could  not  bind  the  owner  for  advances  which 
were  not  justifiable  by  the  English  law.  Here  the  same  argument  might  be  used,  viz., 
that  the  "  lex  loci  contractus  "  cannot  enlarge  the  authority  of  the  master.  Wight- 
man,  J.  There  the  contract  was  one  to  be  enforced  against  the  owner  in  this  country. 
Here  the  whole  transaction  was  complete  in  Norway.]  The  facts  of  the  present  case 
illustrate  the  impracticability  of  referring  to  any  other  law  than  the  law  of  the  place 
of  the  contract  of  sale,  to  determine  the  effect  of  it.  [Crompton,  J.  Prima  facie  the 
property  is  in  the  plaintiffs,  the  underwriters.  In  order  to  shew  that  it  is  taken  out 
of  them,  it  is  proved  that,  by  the  law  of  Norway,  a  sale  by  the  master  devests  the 
property  out  of  the  original  owners.  If  that  law  is  operative,  on  the  ground  that 
some  other  law  [738]  overrides  it,  that  law  should  have  been  proved,  but  all  proof 
of  that  description  is  wanting.]  It  was  also  argued  that  the  judgment  of  the  Court 
of  Norway  was  conclusive  as  a  judgment  in  rem.  On  this  point  the  following 
authorities  were  cited  :  Phillips  v.  Hunter  (2  H.  Black.  402),  The  Bank  of  Australasia 
V.  Nias  (16  Q.  B.  717),  Sanderson  v.  Collman  (4  Man.  &  G.  209).  [Byles,  J.,  referred 
to  Vooght  V.  JVinch  (2  B.  &  Aid.  662),  and  Darlingtm  v.  Pritchard  (4  Man.  &  G.  783). 
Williams,  J.,  referred  to  Doe  v.  Huddart  (2  C.  M.  &  R.  316),  Tlie  General  Steam  Naviga- 
tim  Company  v.  Guillou  (11  M.  &  W.  877),  Bicardo  v.  Garcias  (12  CI.  &  Fin.  368,  398). 
Wightman,  J.,  referred  to  Burrows  v.  Jemima  (2  Str.  733 ;  S.  C.  2  Eq.  Cas.  Ab.  525, 
pi.  7).]  Dalgleish  v.  Hodgson  (7  Bing.  495,  504),  Hughes  v.  Cornelius  (2  Show.  232), 
2  Smith's  Lead.  Cas.  614,  Story's  Conflict  of  Laws,  sects.  585,  591,  592,  593,  Sill  v. 
Worswick  (1  H.  Black.  665),  2  Phillips  on  Insurance,  sect,  xviii.,  par.  1731. 

Argument  in  reply.  The  goods  were  the  goods  of  British  subjects,  put  on  board 
this  ship  under  a  bill  of  lading.  The  only  duty  on  the  part  of  the  captain  was  to 
carry  the  goods  to  the  place  of  their  destination.  He  had  no  authority  over  them 
except  for  that  purpose,  or  for  the  purpose  of  selling  them  in  case  of  absolute  necessity. 

(o)  See  Abbott  on  Shipping,  8th  ed.,  p.  142. 
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Any  person  buying  from  such  an  agent  must  shew  that  he  had  authority  to  sell.  The 
law  of  England  is  consistent  with  the  general  maritime  law.  It  is  part  of  the  general 
maritime  law  that,  except  in  cases  of  necessity,  the  master  cannot  sell  the  cargo. 
[Cockburn,  C.  J.  In  what  sense  must  the  word  necessity  be  understood  ]  Is  there  a 
general  law  throughout  [739]  Europe  to  which  the  Norwegian  law  on  this  subject  is 
an  exception  1  Is  not  the  English  law  the  exception  1  (ay]  In  Abbott  on  Shipping, 
p.  16,  8th  ed.,  it  is  said,  "The  doctrine,  that  necessity  alone  can  justify  the  sale  of  a 
ship  by  its  master  and  sustain  the  title  of  a  purchaser  from  him  is  in  strict  conformity 
with  the  laws  of  other  maritime  nations.  In  France  the  rule  is  that  the  master 
cannot  sell  his  ship  without  a  special  authority  from  his  owners,  unless  it  be  so 
damaged  as  to  be  no  longer  capable  of  navigation.  In  the  United  States  the  decision 
of  our  Courts  has  been  maintained."  In  Tronson  v.  Dent  (8  Moo.  P.  C.  419,  449)  it 
was  pointed  out  by  Sir  J.  Patteson,  in  delivering  the  judgment  of  the  Court,  "That 
the  master  has  a  much  more  powerful  control  over  the  ship  in  cases  of  injury  than  he 
can  have  over  the  cargo,  because  he  is  altogether  entrusted  by  the  shipowners  with 
the  charge  of  the  ship,  but  with  regard  to  the  goods  which  are  shipped  on  board,  it 
is  not  so."  [Cockburn,  C.  J.  The  only  question  there  was  as  to  the  law  of  England. 
Crompton,  J.  If  it  could  be  made  out  that  there  is  a  general  maritime  law  on  this 
subject,  it  may  be  a  question  how  far  we  should  allow  the  law  of  one  particular  country 
to  prevail  against  it.]  In  Freeman  v.  The  East  India  Company  (5  B.  &  Aid.  617,  624),  it 
appeared  that  in  the  course  of  a  voyage  from  India  the  ship  was  wrecked  off  the  Cape 
of  Good  Hope,  and  some  indigo,  which  was  part  of  the  cargo,  was  saved  and  sold 
there  by  public  auction  by  the  authority  of  the  captain,  acting  bona  fide  according  to 
the  best  of  his  judgment  for  the  benefit  of  all  persons  concerned,  but  the  jury  found 
that  there  was  no  absolute  necessity  for  the  sale.  The  Court  held  that  a  purchaser 
at  such  sale  acquired  no  title.  Best,  J.,  says,  "The  conduct  of  all  who  buy  or  sell 
such  property,  in  the  absence  of  the  [740]  owner,  should  be  watched  with  great 
jealousy,  and  no  sale  allowed  to  be  valid  which  is  made  on  the  ground  of  necessity 
unless  the  necessity  be  clearly  made  out.  .  .  .  The  cargo  was  not  perishable.  .  .  . 
The  purchaser  must  have  been  aware  of  all  this ;  he  knew  by  the  advertisement  of 
sale  that  it  was  property  that  came  by  the  ship  '  Cerberus,'  and  he  either  did  inquire 
or  ought  to  have  inquired  under  what  circumstances  she  came  to  the  Cape,  and  why 
her  cargo  was  sold.  .  .  .  The  law  relative  to  sales  in  market  overt  will  not  render 
a  sale  valid  when  the  buyer  knows  that  the  seller  had  no  authority  to  sell."  The 
bill  of  lading,  which  was  made  at  Onega,  in  Russia,  refers  to  the  charter  party, 
which  was  made  in  London,  the  vessel  being  then  at  Bristol.  If  the  duty  of  the 
master  is  part  of  the  contract  made  by  him,  it  may  be  affected  by  the  place  of  the 
contract ;  but  if  his  duty  arises  from  the  maritime  law  of  Europe,  it  is  immaterial 
where  the  contract  was  made.  [Cockburn,  C.  J.  The  maritime  law  is  not 
uniform.]  The  law  of  that  country  will  prevail  where  the  owner  of  the  goods 
is  domiciled.  [Byles,  J.  Where  there  is  no  evidence  of  a  foreign  law,  it  is  not 
to  be  assumed  to  be  the  same  as  the  law  of  England :  ei  incumbit  probatio  qui 
dicit.]  Could  any  country,  consistently  with  the  comity  of  nations,  make  a  law 
that  the  cargoes  of  all  vessels  wrecked  on  their  coast  should  be  subject  to  the 
laws  of  their  country.  [Cockburn,  C.  J.,  referred  to  The  Droit  D' Auhaine.(ay]  The 
property  of  a  British  subject  having  been  accidentally  cast  upon  the  coast  of  Norway, 
the  owner  was  entitled,  by  the  comity  of  nations,  to  protection  for  that  property. 
There  is  no  authority  that,  under  such  circumstances,  it  became  subject  to  the 
[741]  laws  of  Norway  and  sold.  [Crompton,  J.  The  argument  derived  from  the 
comity  of  nations  would  equally  apply  to  the  case  of  goods  sold  in  this  country  in 
market  overt.]  It  is  not  denied  that  a  vessel  driven  by  stress  of  weather  on  the 
shores  of  a  foreign  country  is  subject  to  its  municipal  law ;  but  it  is  not  competent 
for  that  country  to  assume  a  control  over  and  dispose  of  the  vessel  or  its  cargo. 
Suppose  the  Government  of  Norway  had  passed  a  law  that  the  cargoes  of  all  vesselg 

(ay  As  to  the  French  law,  see  Pardessus,  Cours  de  Droit  Commercial,  part  4,  tit.  1, 
0.  3,  s.  2. 

(a)2  On  appelle  Auhaine,  le  droit  en  vertu  duquel  le  souverain  recueille  la  succes- 
sion d'un  etranger  qui  meurt  dans  ses  6tats  sans  y  etre  naturalise — Eepertoire  de 
Jurisprudence,  par  Merlin.  This  right  was  abolished  in  France  by  a  decree  of  the 
''Constituent  Assembly,"  dated  the  6th  August,  1790. 
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wrecked  on  a  certain  part  of  the  coast  should  become  the  property  of  the  lord  of  the 
manor,  other  countries  would  refuse  to  recognise  it.     A  foreign  state  can  acquire  no 
jurisdiction  over  goods  wrecked  on  their  shores  unless  the  owner  chooses  to  submit  to 
it.     The  law  of  Norway,  as  set  up  by  the  defendants,  is  this,  that  a  captain  whose 
vessel  is  wrecked  on  the  coast  of  Norway  is  entitled  to  sell  the  cargo  at  his  discretion 
provided  he  observes  certain  preliminaries  as  to  examination,  estimate,  &c.     That  is  a 
law  which  the  comity  of  nations  will  not  recognise.     A  state  has  no  right  to  confiscate 
foreign  property  which  has  accidentally  come  within  its  jurisdiction,  and  there  is  no 
authority  that  by  the  general  maritime  law  a  captain  may  sell  a  wrecked  cargo  at  his 
discretion.     [Williams,  J.     It  cannot  be  the  law,  that  under  no  circumstances  shall 
the  captain  have  a  right  to  sell  the  cargo,  for  instance,  the  goods  may  be  perishable.] 
At  all  events  the  master  has  no  power  to  sell  the  cargo  if  he  is  able  to  forward  it  to 
its  place  of  destination.     It  is  the  duty  of  a  country  where  a  vessel  is  wrecked  to 
afford  protection  to  the  cargo.     Here  there  was  a  vice-consul  who  represented  the 
British  interest,  and  who  must  be  presumed  to  have  been  acquainted  with  the  law  of 
England.     But  he  purchased  these  goods  knowing  that  they  were  the  property  of  an 
English  owner,  that  there  was  no  necessity  for  the  sale,  and  that  the  master  had  no 
authority  to  sell.     Therefore,  [742]  according  to  the  authority  of  Freeman  v.  The  East 
India  Company  (5  B.  &  Aid.  617,  622,  624),  he  must  be  considered  as  having  purchased- 
at  his  peril.     [Williams,  J.     Can  he  be  said  to  have  bought  with  a  guilty  knowledge  1 
He  attended  the  sale  authorized  by  a  public  officer  to  do  so.]     It  was  also  argued  that 
the  effect  of  calling  a  survey  was  nothing  more  than  giving  advice  to  the  captain.     On 
this  point  the  following  authorities  were  referred  to:  The  Flad  Oyen  {I  Hob.  Adm. 
Rep.  135),  Phillips  v.  Himier  (2  H.  Black.  402),  Eeid  v.  Darby  (10  East,  143)  Cannan 
v.  Meaburn  (1  Bing.  243),  Mwris  v.  Robinson  (3  B.  &  C.  196),  Buchanan  v.  Mucker 
(9  East,  192,  194),  Abbott  on  Shipping,  10,  15,  17,  10th  ed.     [Williams,  J.,  referred 
to  3  Phillips'  International  Law,  581.]     2  Smith's  Lead.  Cas.  632,  638. 

Cur.  adv.  vult. 

Crompton,  J.  In  this  case  the  majority  of  the  Court  (h)  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  should  be  affirmed.  At  the  same  time  we  are 
by  no  means  prepared  to  agree  with  the  Court  of  Exchequer  in  thinking  the  judgment 
of  the  Diocesan  Court  in  Norway  conclusive  as  a  judgment  in  rem,  nor  are  we  satisfied 
that  the  defendants  in  the  present  action  were  estopped  by  thft  judgment  of  that 
Court  or  what  was  relied  on  as  a  judicial  proceeding  at  the  auction.  It  is  not, 
however,  necessary  for  us  to  express  any  decided  opinion  on  these  questions,  as  we 
think  that  the  case  should  be  determined  on  the  real  merits  as  to  the  passing  of  the 
property. 

If  we  are  to  recognise  the  Norwegian  law,  and  if  according  to  that  law  the  property 
passed  by  the  sale  in  Norway  to  Clausen  as  an  innocent  purchaser,  we  do  not  think 
that  [743]  the  subsequent  bringing  the  property  to  England  can  alter  the  position  of 
the  parties.  The  difficulty  which  we  have  felt  in  the  case  principally  arises  from  the 
mode  in  which  the  evidence  is  laid  before  us  in  the  mass  of  papers  and  depositions 
contained  in  the  appendix. 

We  do  not  see  evidence  in  the  case  sufficient  to  enable  us  to  treat  the  transaction 
as  fraudulent  on  the  part  of  Clausen,  although  there  are  circumstances  which  would 
have  made  it  better  for  him  not  to  have  become  the  purchaser.  Treating  him, 
therefore,  as  an  innocent  purchaser,  it  appears  to  us  that  the  questions  are — did  the 
property  by  the  law  of  Norway  vest  in  him  as  an  innocent  purchaser?  and  are  we  to 
recognise  that  law  1  The  question  of  what  is  the  foreign  law  is  one  of  fact,  and  here 
again  there  is  great  difficulty  in  finding  out  from  the  mass  of  documents  what  is  the 
exact  state  of  the  law.  The  conclusion  which  we  draw  from  the  evidence  is,  that  by 
the  law  of  Norway  the  captain,  under  circumstances  such  as  existed  in  this  case,  could 
not,  as  between  himself  and  his  owners,  or  the  owners  of  the  cargo,  justify  the  sale, 
but  that  he  remained  liable  and  responsible  to  them  for  a  sale  not  justified  under  the 
circumstances ;  whilst,  on  the  other  hand,  an  innocent  purchaser  would  have  a  good 
title  to  the  property  bought  by  him  from  the  agent  of  the  owners. 

It  does  not  appear  to  us  that  there  is  anything  so  barbarous  or  monstrous  in  this 
state  of  the  law  as  that  we  can  say  that  it  should  not  be  recognised  by  us.  Our  own 
law  as  to  market  overt  is  analogous ;  and  though  it  is  said  that  much  mischief  would 

(A)  Cockburn,  C.  J.,  Wightman,  J.,  Williams,  J.,  Crompton,  J.,  and  Keating,  J. 
Ex.  Div.  XIII.— 44 
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be  done  by  upholding  sales  of  this  nature,  not  justified  by  the  necessities  of  the  case, 
it  may  well  be  that  the  mischief  would  be  greater  if  the  vendee  were  only  to  have  a 
title  in  cases  where  the  master  was  strictly  justified  in  selling  as  between  himself  and 
the  owners.  If  that  were  so,  purchasers,  who  seldom  can  know  the  facts  of  the  case, 
would  not  be  in-[744]-clined  to  give  the  value,  and  on  proper  and  lawful  sales  by  the 
master  the  property  would  be  in  great  danger  of  being  sacrificed. 

There  appears  nothing  barbarous  in  saying  that  the  agent  of  the  owners,  who  is 
the  person  to  sell,  if  the  circumstances  justify  the  sale,  and  who  must,  in  point  of  fact, 
be  the  party  to  exercise  his  judgment  as  to  whether  there  should  be  a  sale  or  not, 
should  have  the  power  of  giving  a  good  title  to  the  innocent  purchaser,  and  that  the 
latter  should  not  be  bound  to  look  to  the  title  of  the  seller.  It  appears  in  the  present 
case  that  the  one  purchaser  bought  the  whole  cargo ;  but  suppose  the  farmers  and 
persons  in  the  neighbourhood  at  such  a  sale  buy  several  portions  of  the  goods,  it  would 
seem  extremely  inconvenient  if  they  were  liable  to  actions  at  the  suit  of  the  owners, 
on  the  ground  that  there  was  no  necessity  for  the  sale.  Could  such  a  purchaser 
coming  to  England  be  sued  in  our  Courts  for  a  conversion,  and  can  it  alter  the  case  if 
he  re-sell,  and  the  property  comes  to  this  country '? 

Many  cases  were  mentioned  in  the  course  of  the  argument,  and  more  might  be 
.  collected,  in  which  it  might  seem  hard  that  the  goods  of  foreigners  should  be  dealt 
with  according  to  the  laws  of  our  own  or  of  other  countries.  Amongst  others  our 
law  as  to  the  seizure  of  a  foreigner's  goods  for  rent  due  from  a  tenant,  or  as  to  the 
title  gained  in  them,  if  stolen,  by  a  sale  in  market  overt,  might  appear  harsh.  But 
we  cannot  think  that  the  goods  of  foreigners  would  be  protected  against  such  laws,  or 
that  if  the  property  once  passed  by  virtue  of  them  it  would  again  be  changed  by 
being  taken  by  the  new  owner  into  the  foreigner's  own  country.  We  think  that  the 
law  on  this  subject  was  correctly  stated  by  the  Lord  Chief  Baron  in  the  course  of  the 
argument  in  the  Court  below,  where  he  says  "  if  personal  property  is  disposed  of  in  a 
manner  binding  according  to  the  law  of  the  country  where  it  is,  that  disposition  is 
binding  [745]  everywhere."  And  we  do  not  think  that  it  makes  any  difference  that 
the  goods  were  wrecked,  and  not  intended  to  be  sent  to  the  country  where  they  were 
sold.  We  do  not  think  that  the  goods  which  were  wrecked  here  would  on  that 
account  be  the  less  liable  to  our  laws  as  to  market  overt,  or  as  to  the  landlord's  right 
of  distress,  because  the  owner  did  not  foresee  that  they  would  come  to  England. 

Very  little  authority  on  the  direct  question  before  us  has  been  brought  to  our 
notice.  The  only  case  which  seems  at  variance  with  the  principles  we  have  enunciated 
is  the  case  of  The  Eliza  Cornish  w  Segredo,  before  the  Judge  of  the  Court  of  Admiralty 
(1  Eccl.  &  Adm.  36).  If  this  case  be  an  authority  for  the  proposition  that  a  law  of 
a  foreign  country  of  the  nature  of  the  law  of  Norway,  as  proved  in  the  present  case, 
is  not  to  be  regarded  by  the  Courts  of  this  country,  and  that  its  efTect  as  to  passing 
property  in  the  foreign  country  is  to  be  disregarded,  we  cannot  agree  with  the 
decision ;  and,  with  all  the  respect  due  to  so  high  an  authority  in  mercantile 
transactions,  we  do  not  feel  ourselves  bound  by  it  when  sitting  in  a  Court  of  error. 
We  must  remark  also,  that  in  the  case  of  Freeman  v.  'The  East  India  Company 
(5  B.  &  Aid.  617),  the  Court  of  Queen's  Bench  appear  to  have  assented  to  the  pro- 
position that  the  Dutch  law,  as  to  market  overt,  might  have  had  the  effect  of  passing 
the  property  in  such  case  if  the  circumstances  of  the  knowledge  of  the  transaction  had 
not  taken  the  ease  out  of  the  provisions  of  such  law. 

In  the  present  case,  which  is  not  like  the  case  of  Freeman  v.  The  East  India 
Company,  the  case  of  an  English  subject  purchasing  in  an  English  colony  property 
which  he  was  taken  to  know  that  the  vendor  had  no  authority  to  sell,  we  do  not  think 
that  we  can  assume  on  the  evidence  that  the  purchase  was  made  with  the  knowledge 
that  the  sellers  had  no  authority,  [746]  or  under  such  circumstances  as  to  bring  the 
case  within  any  exception  to  the  foreign  law,  which  seems  to  treat  the  master  as 
haviag  sufficient  authority  to  sell,  so  as  to  protect  the  innocent  purchaser  where  there 
is  no  representative  of  the  real  owner.  It  should  be  remarked  also,  that  Lord  Stowell, 
in  the  passage,  cited  in  the  case  of  Freeman  v.  East  India  Company,  from  his  judgment 
in  the  case  of  The  Gratitudine,  states  that  if  the  master  acts  unwisely  in  his  decision 
as  to  selling  still  the  foreign  purchaser  will  be  safe  under  his  acts.  The  doctrine  of 
Lord  Stowell  agrees  much  more  with  the  principles  on  which  our  judgment  proceeds 
than  with  those  reported  to  have  been  approved  of  in  the  case  of  Tlie  Eliza  Cornish, 
as,  on  the  evidence  before  us,  we  cannot  treat  Clausen  otherwise  than  as  an  innocent 
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purchaser,  and  as  the  law  of  Norway  appears  to  us,  on  the  evidence,  to  give  a  title  to 
an  innocent  purchaser,  we  think  that  the  property  vested  in  him,  and  in  the  defendants 
as  sub-purchasers  from  him,  and  that,  having  once  so  vested,  it  did  not  become 
devested  by  its  being  subsequently  brought  to  this  country,  and,  therefore,  that  the 
judgment  of  the  Court  of  Exchequer  should  be  affirmed. 

CocKBURN,  C.  J.  Concurring  in  the  judgment  delivered  by  my  brother  Crompton,  it 
further  appears  to  me  that  the  case  may  also  be  put  upon  another  and  a  shorter  ground. 

Although  the  goods  in  question  were  at  one  time  the  property  of  English  owners, 
the  property  in  them  was  transferred  to  others  by  a  sale  valid  according  to  the  law 
of  Norway,  a  country  in  which  the  goods  were  at  the  time  of  such  sale. 

Even  if  it  were  admitted,  for  the  purpose  of  argument,  that  by  the  law  of  the 
country  to  which  the  ship  belonged  the  master  would  not  have  had  the  power  to 
dispose  of  the  ship  or  cargo  in  case  of  wreck,  which  the  law  of  Norway  [747]  gives 
in  such  a  case,  and  that  the  law  of  Norway  would  be  overridden  by  the  law  of  the 
nation  to  which  the  ship  belonged,  then  it  is  to  be  observed  that,  the  ship  having 
been  a  Prussian  ship,  and  the  carriers,  the  shipowners,  Prussians,  and  the  goods 
having  been  shipped  in  Russia,  the  power  of  the  master  must  depend  on  the  law 
either  of  the  country  to  which  the  ship  belonged,  or  of  the  place  where  the  contract 
to  carry  was  entered  into.  The  law  of  England,  never  having  attached  to  the  goods, 
as  they  never  were  on  board  an  English  vessel  or  reached  British  territory,  cannot 
apply  to  the  case.  The  law  of  nations  cannot  determine  the  question,  for  the 
international  law  is  by  no  means  uniform  as  to  the  powers  of  a  master,  as  abundantly 
appeared  from  the  various  codes  which  were  brought  to  our  notice  during  the 
argument.  But  no  evidence  was  adduced  to  shew  what  was  the  law  of  Prussia  or 
that  of  Russia  in  the  matter  in  question. 

The  case  therefore  stands  nakedly  thus, — a  good  contract  of  sale  to  transfer  the 
property  in  Norway,  without  anything  to  shew  that  by  the  general  law  of  nations, 
or  by  the  law  of  any  nation  which  can  possibly  apply  to  the  present  case,  the  sale 
valid  in  Norway  can  be  invalidated  elsewhere. 

Byles,  J.  It  is  with  great  regret  and  distrust  of  my  own  opinion  that  I  am  com- 
pelled to  differ  with  the  rest  of  the  Court  on  the  principal  point  in  their  judgment — 
a  point,  however,  which  the  Court  below  have  stated  to  be  one  of  very  great  difficulty, 
and  on  which  they  have  abstained  from  expressing  any  opinion. 

The  plaintiffs  have  an  undisputed  title  to  the  property  in  question,  unless  either 
the  law  of  Norway  or  the  proceedings  founded  upon  it  have  devested  that  title. 
The  burthen  therefore  of  shewing  title  is  on  the  defendants. 

Laying  out  of  consideration  for  the  present  all  judicial  [748]  proceedings  in 
Norway  and  all  imputations  of  bad  faith,  or  of  notice,  or  of  negligence  in  the  purchaser 
under  whom  the  defendants  claim,  the  first  question  is  this — Can  such  a  foreign  law 
as  the  law  of  Norway  is  alleged  to  be,  avail  in  England  to  take  the  property  in  the 
cargo  out  of  the  English  owners  ? 

What  is  that  law?  First,  it  appears  as  stated  in  the  ease  to  be  this — That  if 
by  stress  of  weather  a  vessel,  whether  Norwegian  or  foreign,  be  wrecked  on  the  coast 
of  Norway,  the  captain  may,  if  he  please,  sell  the  cargo  in  the  absence  of  the  owner 
so  as  to  convey  a  title  to  the  purchaser.  I  say  "  if  he  please,"  for  it  appears  from 
the  case,  not  only  that  there  need  be  no  necessity  to  sell,  but  that  the  captain  need 
not  even  exercise  ordinary  prudence.  No  checks  whatever  exist  controlling  the 
exercise  of  this  alarming  power ;  even  the  loose  expression  "  wreck "  is  undefined. 
The  captain  is  not  bound  to  avail  himself  of  the  assistance  or  authorization  of  any 
public  functionary,  but  may  sell  at  his  election,  either  by  private  contract  or  by 
public  auction.  More  compendiously  stated  the  law  of  Norway  amounts  to  this, 
that  if  the  ship  has  satisfied  the  single  but  indefinite  condition  of  "  wreck,"  the  cargo, 
however  large,  valuable,  uninjured  and  capable  of  transhipment,  may  be  sold  by  the 
master. 

It  is  obvious  that  if  a  law  of  this  nature  were  recognised  by  other  countries  as 
giving  validity  to  the  title  of  a  purchaser,  property  at  sea  would  be  exposed  to  a 
species  of  confiscation.  Although  fraud,  when  proved,  might  avoid  the  sale,  yet 
great  temptations  to  fraud  would  be  held  out,  both  to  masters  of  vessels  and  to  pur- 
chasers of  cargoes.  Such  a  law  would  encourage  wrecking  and  discourage  succour  to 
vessels  in  distress.  Small  islands  and  petty  states  might  be  tempted  to  establish  it, 
and  thereby  become  public  nuisances  to  the  traffic  of  maritime  nations.     The  personal 
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[749]  liability  of  the  master  to  the  owners  of  ship  or  cargo  is  commonly  of  little 
value,  and  would  not  amount  to  any  substantial  indemnity. 

No  other  instance  of  such  a  law  has  been  produced  at  the  bar  in  the  course  of  the 
two  arguments  which  we  have  heard.  On  the  contrary,  the  general  maritime  law  of 
the  world  would  seem,  from  the  authorities  cited,  to  be  in  accordance  with  the  law 
of  England,  which  has  long  recognised  the  doctrine  that  the  master  has  no  power 
to  sell  ship  or  cargo,  so  as  to  confer  a  title  on  an  innocent  purchaser,  except  in  the 
presence  of  irresistible  necessity.  The  observations  of  Mr.  Justice  Bayley,  on  what 
he  calls  the  general  marine  law,  in  Freeman  v.  Eo.st  India  Company,  apply  to  the  cargo 
as  well  as  to  the  ship,  and  amount  to  this,  that  neither  ship  nor  cargo  can  by  the 
general  maritime  law  be  sold,  so  as  to  convey  a  title  to  the  purchaser,  without  absolute 
necessity.  "  The  purchaser,"  adds  Mr.  Justice  Best,  "  knowing  that  necessity  alone 
can  justify  the  sale  and  give  him  a  title  to  what  he  purchases,  will  assure  himself  that 
there  is  a  real  necessity  for  the  sale  before  he  makes  the  purchase." 

There  seems,  on  principle,  to  be  no  real  difference  between  the  master's  power 
to  sell  the  ship  and  his  power  to  sell  the  cargo,  except  that  the  sale  of  the  cargo  is  a 
stronger  measure  than  the  sale  of  the  ship.  For,  first,  in  selling  the  cargo  the  master 
lays  his  hand  on  property  not  belonging  to  himself  or  his  employers ;  and  next, 
however  hopeless  may  be  the  wreck  of  the  ship,  the  cargo,  or  part  of  it,  may  never- 
theless be  (as  here  in  fact  the  whole  of  it  was)  uninjured  and  capable  of  transhipment. 
If  it  be  urged,  on  the  other  side,  that  the  distribution  of  .the  cargo  by  sub-sales  among 
innocent  purchasers,  and  then  subsequent  dispossession,  would  inflict  great  hardships, 
the  answer  is,  that  so  also,  when  a  ship  is  broken  up  and  her  materials  or  her  [750] 
equipment  sold  in  parcels  to  sub-purchasers,  the  same  hardships  are  inflicted  though 
perhaps  to  a  smaller  extent.  The  sale  of  the  cargo  therefore  without  necessity  seems 
as  difficult  to  justify  as  the  sale  of  ship,  and  more  so.  Yet  there  are  or  have  been 
instances  of  municipal  law  relating  to  the  sale  of  a  ship  by  the  master  even  stricter 
than  what  seems  now  to  be  the  general  maritime  law.  According  to  the  ancient 
French  law  the  master  could  not  have  sold  the  ship  under  any  circumstances,  although, 
according  to  the  existing  law  (Code  de  Commerce,  liv.  1,  2,  p.  237),  he  may  sell  the 
ship  in  one  species  of  absolute  necessity,  that  is  to  say,  in  the  single  case  of  what  the 
law  calls  "innavigabilite." 

This  alleged  law  of  Norway  therefore,  placing  the  cargo  at  the  caprice  of  the 
master,  seems  to  me  to  be  a  law  not  only  of  an  alarming  nature,  but  so  far  as  I  can 
perceive  without  precedent,  without  necessity  and  at  variance  with  the  general  maritime 
law  of  the  world,  at  least  as  understood  in  this  country.  I  think  the  comity  of  nations 
would  not  recognise  a  law  of  this  character,  and  such  a  conclusion  seems  to  have  in 
its  favour  the  high  authority  of  Dr.  Lushington  in  The  Segredo  (1  Eccl.  &  Adm. 
Rep.  36). 

There  seems  to  me  to  be  a  distinction  between  a  sale  under  this  alleged  law  of 
Norway,  and  the  two  cases  in  our  law  supposed  to  be  analogous — the  case  of  sale  of  a 
stranger's  goods  under  a  distress  for  rent,  and  the  case  of  sale  in  market  overt ;  both 
which  sales  it  is  assumed  would  be  held  valid  all  over  the  world,  wherever  the 
property  might  afterwards  be.  Sales  under  a  distress  for  rent,  and  sales  in  market 
overt,  have  no  standard  with  which  they  may  be  compared.  They  are  domestic  and 
not  international  transactions,  and  are  not  at  variance  with  any  general  law  of  nations 
on  the  subject,  but  the  law  of  Norway  so  far  as  it  applies  to  foreign  ships  and  cargoes 
may  be,  and  for  the  [751]  reasons  which  I  have  given  I  think  is,  at  variance  with 
that  chapter  of  the  law  of  nations  which  constitutes  the  general  maritime  law. 

And  even  if  this  distinction  did  not  exist  I  should  feel  great  difficulty  in  acceding 
to  the  universal  proposition,  however  true  it  may  be  in  general,  that  in  the  absence 
of  a  judgment  in  rem,  a  disposition  of  moveable  property,  effectual  by  the  law  of  the 
country  where  that  property  may  at  the  time  be  locally  situate,  is  necessarily  operative, 
without  any  exception,  into  what  country  soever  that  personal  property  may  after- 
wards happen  to  come.  The  sale  of  a  foreigner's  goods  for  rent  due  by  another 
person,  without  notice  to  the  owner  of  those  goods,  or  any  opportunity  for  him  to 
redeem  or  replevy,  might,  perhaps,  present  a  very  nice  question  should  those  goods 
get  back  to  the  original  owner's  domicile.  And  as  to  sale  in  market  overt,  the 
Norwegian  law,  as  has  been  observed  already,  authorizes  a  sale  by  private  contract. 

I  admit,  if  there  be  a  judgment  in  rem  founded  on  a  recognised  law,  and  pro- 
nounced by  a  competent  tribunal  of  the  country  where  a  moveable  chattel  then  is, 
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that  that  judgment  determines  and  changes  the  property  everywhere  and  between 
all  persons,  as  in  the  cases  of  a  condemnation  of  goods  in  the  Exchequer,  or  of  a  ship 
in  a  lawful  prize  Court. 

And  this  leads  to  the  inquiry  whether  there  has  been  in  this  case  a  judgment 
in  rem.  I  collect  that  the  opinion  of  the  rest  of  the  Court  is  that  there  has  been  no 
judgment  in  rem,  and  I  entirely  agree  with  them.  Indeed,  even  the  language  of  the 
Court  below  is  very  cautious,  for  it  speaks  of  the  judgment  as  in  the  nature  of  a 
judgment  in  rem. 

In  addition  to  the  objections  arising  against  these  judicial  proceedings  from  the 
law  on  which  they  are  founded,  there  are  others,  and  among  them  there  is  this 
objection  to  the  [752]  decree  of  the  Diocesan  Court,  which  alone  can  be  contended 
to  be  a  judgment  in  rem.  At  the  time  of  that  judgment  the  goods  in  question  were 
not  within  the  jurisdiction  of  the  Diocesan  Court,  for  they  had  long  before  arrived 
in  England. 

As  to  the  effect  of  the  same  judgment  as  a  judgment  inter  partes,  I  collect  that 
both  the  parties  to  this  action  are  not  in  privity  with  that  judgment,  becjiuse  the 
defendant's  title  to  the  deals  had  accrued  before  the  judgment.  This  is  not  a  mere 
objection  of  form  against  the  justice  of  the  case.  For  that  judgment  is  contended 
to  be  an  estoppel,  and  not  examinable. 

It  becomes  unnecessary,  therefore,  to  discuss  any  questions  of  fraud  or  notice  in 
the  original  purchaser  of  the  deals.  For  if  the  law  of  Norway  does  not  justify  the 
defendants  here,  and  if  there  be  no  binding  Norwegian  judgment,  the  decision  of  the 
Court  below  should  be  reversed. 

But  as  the  rest  of  the  Court  are  of  a  different  opinion  on  the  first  point,  the 
judgment  of  the  Court  of  Exchequer  will  be  affirmed. 

Judgment  affirmed. 

[753]    Exchequer  Eeports.    Trinity  Term,  23  Vict. 

Farmer  and  Others,  Trustees  of  the  British  Building  and  Investment  Company 
V.  Giles.  May  28,  I860.— One  of  the  rules  of  a  Building  Society  (made  in 
pursuance  of  the  10  Geo.  4,  c.  56,  s.  27,  and  4  &  5  Wm.  4,  c.  40,  s.  7),  provided 
that  "the  Board  for  the  time  being  should  determine  all  disputes  which  might 
arise  concerning  the  affairs  of  the  company,  or  respecting  the  construction  of 
those  rules  or  any  of  the  clauses  or  things  therein  contained,  and  also  of  any 
bye-laws,  additions,  alterations,  and  amendments,  which  shall  or  may  or  may 
hereafter  arise  between  the  trustees,  officers,  or  other  shareholders  of  the  Com- 
pany :  and  the  decision  of  the  Board,  if  satisfactory,  shall  be  conclusive ;  but  if 
not  satisfactory,  reference  shall  be  made  to  arbitration,  pursuant  to  the  10  Geo.  4, 
c.  56,  s.  27."  A  shareholder  had  received  an  advance,  and  executed  a  mortgage 
deed,  whereby  he  covenanted  to  pay  the  subscriptions  and  interest  payable  on  his 
shares,  according  to  the  rules  of  the  Society.  The  Society  having  brought  an 
action  on  the  covenant :  Held,  that  this  was  not  a  dispute  between  the  Society 
and  the  defendant  as  shareholder,  but  as  mortgagor,  and  therefore  that  the  case 
was  not  within  the  rule  and  the  action  was  maintainable. 

[S.  C.  30  L.  J.  Ex.  65 ;  8  W.  E.  649  ;  2  L.  T.  387 ;  24  J.  P.  663.     Referred  to, 
Municipal  Building  Society  v.  Kent,  1884,  9  A.  C.  268.] 

The  declaration  stated  that,  on  &c.,  by  an  indenture  then  made  between  the  defen- 
dant of  the  one  part  and  the  then  trustees  of  the  said  Society  of  the  other  part,  after 
reciting,  as  the  facts  were,  that  the  said  Society  had  been  formed  for  the  purpose  of 
raising  by  subscription  a  fund  to  assist  the  members  thereof  in  obtaining  freehold  or 
leasehold  property,  pursuant  to  the  Act  (6  &  7  Wm.  4,  c.  32) ;  and  that  rules  h<id 
been  made  for  the  government  of  the  said  Society,  and  had  been  certified,  allowed 
and  enrolled  ;  and  that  the  sums  of  money  to  be  contributed  by  subscription  in  respect 
of  each  share  in  the  funds  of  the  said  Society  amounted  to  1201. ;  and  that  the  defen- 
dant was,  according  to  the  said  rules,  entitled  to  receive  out  of  the  funds  thereof,  by 
way  of  anticipation,  the  sum  of  6001.  in  [754]  respect  of  his  shares,  numbered  as  in 
the  said  indenture  mentioned,  upon  his  entering  into  the  security  thereinafter  men- 
tioned :  the  defendant  covenanted  with  the  said  trustees,  parties  to  the  said  indenture, 
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and  their  successors  trustees  for  the  time  being  of  the  said  Society,  that  he  the  defen- 
dant should  and  would  pay  the  subscriptions  and  interest  payable  on  his  said  shares, 
according  to  the  rules  of  the  said  Society,  on  the  days  and  in  the  manner  therein 
mentioned,  and  abide  by  and  perform  the  rules  thereof  in  respect  of  the  said  shares. 
Averments  :  that  after  the  making  of  the  said  indenture  a  sum  of  money,  to  wit  801., 
became  due  and  payable  from, the  defendant  to  the  said  Society,  for  and  in  respect  of 
the  subscriptions  payable  on  his  said  shares,  according  to  the  rules  of  the  said  Society  ; 
and  that  all  things  have  been  done  on  the  part  of  the  said  Society  and  of  the  plaintiffs, 
as  trustees  as  aforesaid,  to  entitle  them  to  have  the  said  money  paid  by  the  defendant : 
Yet  the  defendant  has  not  paid  the  same. 

Pleas.  Thirdly  :  that  before  and  at  the  time  when  the  said  sum  of  801.,  and  every 
part  thereof,  is  alleged  to  have  accrued  and  become  due  and  payable  from  the  defen- 
dant to  the  said  Society,  and  before  and  at  the  time  when  the  said  subscriptions  in 
the  first  count  alleged  to  have  been  payable  on  the  said  shares,  according  to  the  rules 
of  the  said  Society,  and  each  and  every  of  them,  accrued  and  became  payable,  he  the 
defendant  had  wholly  and  finally  ceased  to  be  and  was  no  longer  a  holder  of  the  said 
shares,  or  any  or  either  of  them,  or  of  any  shares  in  the  said  Society,  or  a  member 
thereof,  or  subject  to  the  rules  or  liable  to  pay  the  subscriptions  in  the  declaration 
mentioned. 

Fourthly.  That  one  of  the  said  rules  (which  before  and  at  the  time  of  the  making 
of  the  said  indenture,  and  of  the  defendant  becoming  a  holder  of  the  said  shares  in 
the  said  [755]  Society,  and  the  commencement  of  this  suit,  and  hitherto,  was  and  is 
in  full  force  and  binding  upon  the  said  Society,  and  upon  the  plaintiffs  as  trustees 
thereof,  and  upon  the  defendant  as  such  shareholder)  was  and  is  in  the  words  and 
figures  following,  that  is  to  say  : — "  Eeference  of  disputes  to  arbitration.  The  Board 
for  the  time  being,  or  the  major  part  of  them,  shall  determine  all  disputes  which  may 
arise  concerning  the  affairs  of  the  Company,  or  respecting  the  construction  of  these 
rules,  or  any  of  the  clauses  or  things  herein  contained,  and  also  of  any  bye-laws, 
additions,  alterations  or  amendments,  which  shall  or  may  hereafter  arise  between  the 
trustees,  officers  or  other  shareholders  of  this  Company ;  and  the  decision  of  the 
Board,  if  satisfactory,  shall  be  conclusive,  but,  if  not  satisfactory,  reference  shall  be 
made  to  arbitration  pursuant  to  the  10  Geo.  4,  cap.  56,  sec.  27.  And  at  the  first 
meeting  of  this  Company  after  the  enrolment  of  these  rules  five  arbitrators  shall  be 
elected,  none  of  the  said  arbitrators  being  beneficially  interested  directly  or  indirectly 
in  the  funds  of  the  said  Company ;  and  in  each  case  of  dispute  the  names  of  the 
arbitrators  shall  be  written  on  pieces  of  paper  and  placed  in  a  box,  and  the  three 
whose  names  are  first  drawn  by  the  complaining  party,  or  by  some  one  appointed  by 
him  or  her,  shall  be  arbitrators  to  decide  the  matters  in  difference,  'whose  decision 
shall  be  final  and  binding  on  all  parties ;  and  each  of  the  three  arbitrators  so  drawn 
and  attending  shall  receive  five  shillings  remuneration  :  the  costs  of  the  reference 
shall  be  paid  by  siich  party  as  the  arbitrators  shall  direct :  the  party  requiring  the 
arbitration  shall  deposit  with  the  manager  fifteen  shillings."  And  the  defendant  says 
that  the  word  "  Board  "  in  the  said  rule  means  the  persons  appointed  to  and  holding 
the  office  of  directors  in  the  said  Benefit  Building  Society ;  and  that  the  word  "  Com- 
pany "  in  the  said  rule  means  the  said  [756]  Benefit  Building  Society  :  that  the  claims 
and  causes  of  action  in  the  declaration  mentioned,  at  the  commencement  of  this  suit 
and  always,  were  and  still  are  matters  in  dispute  arisen  concerning  the  affairs  of  the 
said  Company  and  Benefit  Building  Society,  and  between  the  said  Society  and  the 
defendant  as  the  holder  of  the  said  shares ;  and  between  the  other  -shareholders  of 
the  said  Company  and  Society  and  the  defendant  as  the  holder  of  the  said  shares ; 
and  between  the  plaintiffs  as  the  trustees  of  the  said  Company  and  Society  and  the 
defendant  as  the  holder  of  the  said  shares,  that  is  to  say,  the  defendant  as  such  holder 
of  the  said  shares  hath  always  disputed  and  denied,  and  still  doth  dispute  and  deny,  his 
liability  to  pay  the  said  sum  of  801.  to  the  said  Society  or  to  the  plaintiffs  as  trustees 
thereof,  or  either  of  them,  and  the  right  of  the  said  Society,  or  of  the  plaintiffs  as 
trustees  thereof,  or  either  of  them,  to  bring  or  maintain  any  action  for  the  alleged 
breach  of  covenant;  and  hath  always  disputed  and  denied,  and  still  disputes  and 
denies,  that  any  breach  of  covenant  ever  was  committed  by  him  the  defendant  as 
alleged  :  of  all  which  the  plaintifts,  as  such  trustees  as  aforesaid,  and  the  said  Society 
have  always  had  notice.  Averments  :  that  all  conditions  precedent,  matters  and 
things  required  to  have  been  performed  and  to  have  happened  and  existed  to  enable 
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the  defendant  to  have  the  said  matters  in  dispute  adjudicated  upon,  decided  and 
settled,  as  pointed  out  and  provided  for  in  and  by  the  said  rules,  and  to  prevent  the 
accruing  of  any  right  of  action  in  respect  of  the  plaintiffs'  claim,  and  to  oust  this 
Court  of  all  jurisdiction  over  the  said  claim,  were  performed  and  did  happen  and 
exist  before  the  commencement  of  this  suit. 

Demurrer  to  the  third  plea  and  joinder  therein. 

Second  replication  to  fourth  plea.  That  before  the  matters  in  dispute  in  the 
fourth  plea  mentioned  arose,  the  [757]  arbitrators  appointed  under  and  in  pursuance 
of  the  said  rule,  and  each  and  every  of  them,  had  refused  to  act ;  and  no  arbitrator  or 
arbitrators  had  been  appointed  to  act  in  the  place  of  the  said  arbitrators ;  and  there 
was  not,  when  the  said  matter  in  dispute  arose,  nor  has  there  since  been,  any  arbi- 
trators or  arbitrator  to  whom  the  said  matter  in  dispute  could  or  can  be  referred 
under  or  according  to  the  said  rule. 

Third  replication  to  fourth  plea.  That  the  said  "Board  "  determined  and  decided 
the  liability  of  the  defendant,  and  that  the  defendant  was  liable  to  pay  to  the  plaintiffs 
the  money  claimed,  whereof  the  defendant  had  notice  before  action,  but  the  defendant 
never  requested  the  plaintiffs  to  refer  the  said  dispute  to  arbitration,  nor  took  any 
step  to  appoint  or  select  the  arbitrators,  according  to  the  said  rule. 

Demurrers  to  the  above  replications  and  joinders  therein. 

Knowles  (Beasley  with  him),  for  the  plaintiffs.  The  first  question  is,  whether, 
when  a  member  of  this  Society  has  executed  a  mortgage  deed  by  which  he  covenants 
to  pay  the  subscriptions  and  interest  payable  on  his  shares  according  to  the  rules  of 
the  Society,  he  is  released  from  the  covenant  by  his  ceasing  to  be  a  member.  That 
point  was  decided  in  the  case  of  Farmer  v.  Smith  (4  H.  &  N.  196),  where  this  Court 
held  that  the  covenant  might  be  sued  upon  although  the  mortgage  security  has  been 
vacated. 

Secondly,  the  fourth  plea  is  bad.  The  rule  set  out  in  that  plea  has  no  application 
to  a  case  of  this  kind.  Crisp  v.  Bunbury  (8  Bing.  394),  which  was  decided  on  the 
Friendly  Societies  Act,  10  Geo.  4,  c.  56,  s.  27,  laid  down  the  rule  which  has  since 
been  adhered  to,  viz.  that  where  the  dispute  is  purely  a  matter  in  difference  between 
the  Society  and  one  of  its  members  as  such,  no  action  will  lie  against  the  [758] 
trustees,  but  the  only  mode  of  proceeding  is  by  arbitration.  This  is  not  a  matter  in 
difference  between  the  Society  and  the  defendant  as  member,  but  as  mortgagor. 
Where  a  rule  of  a  Benefit  Building  Society  provided  that  a  committee  should  determine 
all  disputes  which  should  arise  respecting  the  construction  of  the  rules  of  the  Society, 
or  any  of  the  clauses,  matters  or  things  therein  contained,  and  also  of  any  additions, 
alterations  or  amendments  which  should  or  might  thereafter  arise  between  the  trustees, 
officers  and  other  members  of  the  Society,  this  Court  held  that  the  trustees  might, 
notwithstanding,  bring  an  action  against  a  member  for  the  amount  of  his  subscriptions 
and  fines:  Cutbill  v.  Kingdom  (I  Exch.  494).  There  the  rule  did  not  contain  the 
words  "  concerning  the  affairs  of  the  Company  "  which  are  found  in  this  rule,  but  the 
object  and  intent  of  both  rules  is  the  same.  Morrison  v.  Glover  (4  Exch.  430)  decided 
that  a  rule  of  a  Building  Society,  requiring  disputes  between  the  Society  and  any 
member  thereof  to  be  referred  to  arbitration  pursuant  to  the  10  Geo.  4,  c.  56,  s.  27, 
applied  only  to  matters  in  dispute  between  the  Society  and  any  member  as  member. 
Therefore,  where  a  Building  Society  lent  money  to  a  member  on  mortgage  of  leasehold 
property,  and  the  member  covenanted  to  observe  and  fulfil  the  rules  of  the  Society, 
and  also  to  pay  the  rent  reserved  by  the  lease,  and  the  trustees  of  the  Society  sued 
for  breaches  of  both  these  covenants,  this  Court  held  that,  as  some  part  of  the  plaintiffs' 
claim  was  not  a  matter  in  dispute  between  the  Society  and  the  defendant  as  member, 
but  only  as  mortgagor,  the  Society  was  not  bound  by  its  rule  to  refer  to  arbitration 
the  subject-matter  of  the  action.  There  the  words  of  the  rule  were  general,  "  in  case 
any  dispute  shall  arise  between  the  Association  and  any  member  thereof."  In  the 
argument  for  the  plaintiffs  it  was  pointed  out  that  [759]  the  10  Geo.  4,  c.  56,  s.  27, 
relates  to  ordinary  friendly  societies,  which  differ  in  their  constitution  from  Building 
Societies  under  the  6  &  7  Wm.  4,  c.  32  :  that  the  former  Act  is  incorporated  with  the 
latter  only  so  far  as  its  provisions  are  applicable,  and  that  those  relating  to  the  reference 
of  disputes  to  arbitrators  or  justices  would  be  clearly  inapplicable  to  a  recovery  in 
ejectment  upon  a  demise  by  the  trustees ;  for  the  justices  could  not  deliver  possession, 
nor  the  arbitrators  enforce  their  award.  Doe  d.  Morrison  v.  Glover  (15  Q.  B.  103)  is  an 
instance  of  such  an  ejectment.     In  Regina  v.  Trafford  (4  E.  &  B.  122),  the  rules  of  a 
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Building  Society,  constituted  under  the  6  &  7  Wm.  4,  c.  32,  contained  a  rule  for 
referring,  all  disputes  between  the  Society  and  its  members  to  arbitration.  The  rules 
also  specified  the  terms  on  which  each  member  should  obtain  from  the  Society  the 
amount  of  his  shares  on  mortgage  of  building  premises,  and  the  terms  on  which  such 
members,  if  withdrawing  from  the  Society,  might  redeem  their  mortgages.  A  dispute 
arose  between  a  member  withdrawing  from  the  Society  and  the  Society  as  to  the  terms 
on  which,  according  to  the  construction  of  these  rules,  he  was  entitled  to  redeem  his 
mortgage.  The  Society  refused  to  refer  the  dispute  to  arbitration.  Two  justices,  on 
summons,  made  an  order,  under  the  4  &  5  Wra.  4,  c.  40,  s.  7,  as  to  this  dispute.  On 
an  application  for  a  certiorari  to  remove  this  order  as  made  without  jurisdiction,  it 
was  held  that  the  justices  had  jurisdiction  only  over  disputes  arising  solely  from  the 
relation  of  member  and  Society,  and  that  this  dispute  arose  from  the  relation  of 
mortgagor  and  mortgagee.  In  Kelsall  v.  Tyler  (11  Exch.  513,  531),  Alderson,  B., 
points  out  the  inconveniences  which  would  result  from  extending  the  provisions  of 
the  10  Geo.  4,  c.  56,  s.  27,  to  every  dispute  between  a  benefit  society  and  its  members. 
In  Flem-llQOJ-ing  v.  Self  (Kay,  518),  Vice  Chancellor  -Wood  decided  that  the  pro- 
visions as  to  arbitration  contained  in  the  10  Geo.  4,  c.  56,  ss.  27,  28,  and  which  are 
incorporated  into  the  6  &  7  Wm.  4,  c.  32,  do  not  apply  to  disputes,  the  determination 
of  which  depend  partly  on  the  construction  of  the  rules  of  the  Society  and  partly  on 
the  meaning  of  the  mortgage  deed,  and  the  mode  of  giving  effect  to  it.  That  decision 
was  affirmed,  on  appeal,  by  Lord  Cranworth,  0.  (3  De  Gex,  M'N.  &  G.  997).  He 
also  argued  that  the  replications  were  good. 

Lush  (Maclachlan  with  him).  The  observations  of  Tindal,  C.  J.,  in  Crisp  v. 
Bunbury  (8  Bing.  394,  401)  apply  to  this  case,  viz.,  that  "the  legislature  contemplated 
the  cheap,  simple,  speedy,  and  equitable  adjustment  of  all  disputes  by  a  reference  in 
the  mode  pointed  out  in  the  Act,  instead  of  a  more  expensive,  dilatory,  and  uncertain 
remedy  by  action  at  law."  (Knowles  observed  that  the  language  of  the  9  Geo.  4, 
e.  92,  s.  45,  was  that  "the  matter  in  dispute  shall  be  referred  to  arbitration.")  The 
6  &  7  Wm.  4,  c.  32,  for  the  regulation  of  Benefit  Building  Societies,  incorporates  the 
provisions  of  the  Friendly  Society  Act:  sect.  4.  The  10  Geo.  4,  c.  56,  s.  27,  requires 
provision  to  "  be  made  by  one  or  more  of  the  rules  of  every  such  Society,  &c.,  specify- 
ing whether  a  reference  of  every  matter  in  dispute  between  any  such  Society,  &c.,  and 
any  individual  member  thereof,"  shall  be  made  to  a  justice  or  to  arbitrators.  Accord- 
ingly this  rule  was  framed,  which  provides  that  the  Board  shall  determine  all  disputes 
which  may  arise  concerning  the  affairs  of  the  Company,  or  respecting  the  construction 
of  those  rules  and  of  any  bye-laws,  additions,  alterations  or  amendments.  In  Cuthill 
V.  Kingdom  (1  Exch.  494)  the  rule  only  provided  for  disputes  respecting  the  construc- 
tion of  the  rules  [761]  or  any  additions,  alterations,  or  amendments ;  and  the  judg- 
ment in  that  case  turned  upon  the  limited  language  of  the  rule,  which  could  not  apply 
to  a  dispute  as  to  whether  a  member  of  the  Society  had  paid  his  subscriptions.  In 
Morrison  v.  Glover  (4  Exch.  430)  the  Society  had  lent  the  defendant  money  on  the 
security  of  leasehold  property,  and  one  of  the  matters  in  dispute  arose  out  of  the  non- 
payment of  rent  to  the  ground  landlord.  That  was  purely  a  collateral  matter,  not 
affecting  the  other  members  of  the  Society.  In  the  course  of  the  argument, 
Alderson,  B,,  said: — "Suppose  the  defendant  had  covenanted  not  to  carry  on  a 
particular  trade  on  the  demised  land,  under  the  penalty  of  a  forfeiture,  could  not  the 
Society  maintain  an  action  for  the  breach  of  that  covenant  1 "  The  judgment  in  that 
case  leads  to  the  inference  that  if  the  only  matter  in  dispute  had  been  the  non- 
payment by  the  defendant  of  his  subscriptions,  that  would  have  been  within  the  rule. 
Here  the  defendant  received  the  loan  and  'gave  the  mortgage  as  a  member.  He 
covenants  with  the  trustees,  that  he  will  pay  his  subscriptions  and  abide  by  and  per- 
form the  rules  of  the  Society.  It  is  alleged  that  he  has  broken  the  rules  by  not 
paying  his  subscriptions ;  that  is  a  dispute  between  the  Society  and  the  defendant  as 
a  member.  In  liegina  v.  2'raffwd  (4  E.  &  B.  122),  the  dispute  arose  as  to  the  terms 
on  which  a  member  withdrawing  from  the  Society  was  entitled  to  redeem,  but  the 
rule  was  only  applicable  to  money  demands,  for  it  provided  that  if  either  party  should 
refuse  to  conform  to  the  decision  of  the  arbitrators,  the  party  aggrieved  might  apply 
to  a  justice,  according  to  the  provisions  of  the  10  Geo.  4,  c.  56,  s.  27,  and  4  &  5 
Wm.  4,  c.  40,  s.  7,  and  those  enactments  only  enable  justices  to  enforce  the  payment 
of  money  awarded  by  distress  and  sale  of  the  party's  goods.  Fleming  [762], v.  Self 
(Kay,  518)  proceeded  on  the  same  ground.     That  was  a  suit  for  the  redemption  of 
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mortgages,  and  to  have  accounts  taken  and  the  deeds  delivered  up.  Sir  \V.  Page 
Wood,  V.  C,  held  that  the  provisions  for  reference  to  arbitration  were  clearly 
inapplicable  to  such  a  case,  for  there  was  nothing  to  work  out  a  decree  for  redemption, 
delivery  of  deeds  and  consequential  directions,  and  that  the  only  object  of  those  pro- 
visions was  to  enforce  the  payment  of  money.  Here  the  Society  are  seeking  to  recover 
money  which  the  defendant  has  covenanted  to  pay. 

The  validity  of  the  third  plea  depends  on  the  meaning  of  the  covenant;  and  it  is 
submitted  that  it  only  binds  the  defendant  to  pay  the  subscriptions  so  long  as  he 
retains  the  shares.  He  also  argued  that  the  second  replication  to  the  fourth  plea  was 
good,  since,  in  the  case  of  refusal  of  the  arbitrators  to  act,  the  10  Geo.  4,  c.  56,  s.  27, 
requires  the  Society  to  elect  other  arbitrators  in  their  place  :  and  further,  that  it  was 
consistent  with  the  replication,  that  there  was  a  decision  by  the  Board  which  was 
satisfactory,  in  which  case,  by  the  terms  of  the  rule,  it  was  conclusive.  He  also  argued 
that  the  third  replication  was  bad,  inasmuch  as  it  admitted  that  the  dispute  was 
within  the  scope  of  the  rule. 

Knowles,  in  reply,  referred  to  Reeves  v.  White  (17  Q.  B.  995). 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment,  on 
the  ground  that  the  pleas  are  bad.  With  respect  to  the  third  plea,  which  alleges  that 
at  the  time  when  the  subscriptions  became  payable  the  defendant  had  ceased  to  be  a 
member  of  the  Society,  the  case  of  Farmer  v.  Smith  (4  H.  &  N.  196)  is  decisive.  It 
is  difficult  to  understand  the  meaning  of  saying,  "  I  entered  into  a  covenant  to  pay 
subscriptions  [763]  according  to  the  rules  of  the  Society,  but  I  am  no  longer  a  member 
of  it."  The  defendant  has  absolutely  covenanted  to  do  a  certain  thing,  and  therefore 
is  bound  to  do  it.     That  disposes  of  the  first  point. 

The  fourth  plea  amounts  to  this — that  by  the  rules  of  the  Society,  and  the  statute 
10  Geo.  4,  c.  56,  s.  27,  this  action  cannot  be  maintained  in  any  of  the  ordinary 
tribunals,  but  must  be  made  subject  of  reference  to  arbitration.  It  seems  to  me  that 
the  case  of  a  mortgage,  and  the  covenant  connected  with  it,  is  not  within  the  rule  or 
the  Act.  An  award  cannot  be  enforced  in  the  same  manner  as  a  judgment  in  an 
action  of  covenant.  A  magistrate  could  not  do  that  ample  justice  which  is  required, 
for  his  power  is  not  co-extensive  with  the  rights  of  the  plaintiffs.  When  a  statute 
says  that  disputes  shall  be  referred  to  arbitration,  and  the  award  shall  be  enforced  in 
a  manner  in  which  it  is  not  possible  to  do  justice  in  certain  cases,  those  cases  which 
cannot  be  dealt  with  under  the  enactment  must  be  considered  as  excluded  from  it. 
There  are  decisions  applicable  to  the  subject,  but  it  is  not  necessary  to  cite  authorities 
for  the  purpose  of  shewing  that  in  the  case  of  a  mortgage  the  provision  as  to  arbitra- 
tion does  not  apply,  for  that  is  not  so  much  a  question  between  the  Society  and  one 
of  its  members  as  between  mortgagee  and  mortgagor ;  and  the  covenant  is  merely  an 
additional  security.  As  the  plaintiffs  are  entitled  to  judgment  on  the  third  and  fourth 
pleas,  it  is  not  necessary  to  say  anything  as  to  the  replications. 

Bramwell,  B.  I  am  of  the  same  opinion.  With  respect  to  the  third  plea,  the 
defendant  has  entered  into  an  absolute  covenant  that  he  will  pay  the  subscriptions 
according  to  the  rules  of  the  Society.  The  plea  says  that  he  has  ceased  to  be  a 
member,  though  it  is  not  stated  that  he  has  transferred  his  shares.  The  plea  is 
possibly  true  in  point  of  [764]  fact :  he  may  have  ceased  to  be  a  member,  but  the 
question  is,  has  he  paid  all  that  he  contracted  to  pay  1  Assuming  it  to  be  true  that 
he  has  ceased  to  be  a  member,  still  there  remains  his  covenant  that  he  will  pay  the 
money  remaining  to  be  paid  on  the  shares  he  held. 

With  respect  to  the  other  plea,  the  point  has  in  effect  been  decided  by  the  case 
referred  to.  The  10  Geo.  4,  c.  56,  s.  27,  says,  that  provision  shall  be  made  by  one  or 
more  of  the  rules  of  every  such  Society,  specifying  whether  a  reference  of  every  matter 
in  dispute  between  the  Society  and  any  member  thereof  shall  be  made  to  a  justice  or 
to  arbitrators.  It  does  not  say  that  there  shall  be  provision  for  reference  of  every 
dispute.  Then  all  that  the  rule  requires  to  be  referred  is  this  : — "  All  disputes  which 
may  arise  concerning  the  affairs  of  the  Company  or  respecting  the  construction  of 
those  rules,  or  any  of  the  clauses  or  things  therein  contained,  and  also  of  any  bye- 
laws,  additions,  alterations,  or  amendments."  This  is  not  a  dispute  within  that  rule. 
It  seems  to  me  that  the  rule  only  applies  to  such  disputes  as  may  arise  concerning  the 
affairs  or  rules  of  the  Company,  and  not  to  the  breach  of  a  personal  covenant  entered 
into  by  a  mortgagor  with  the  Society  1  No  doubt,  the  Society  are  entitled  to  take 
the  personal  covenant  of  a  member  to  whom  money  is  advanced  on  mortgage,  and  in 

Ex.  Drv.  xin.— 44* 
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case  of  non-payment  they  have  a  right  to  proceed  to  execution  against  the  body.  That 
being  so,  the  fourth  plea  is  bad,  and  the  phiintiffs  are  entitled  to  judgment. 

Channell,  B.  I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judgment, 
on  the  ground  that  the  third  and  fourth  pleas  are  bad.  The  third  plea  is  pleaded  to 
a  declaration  good  on  the  face  of  it,  and  which  charges  the  defendant  with  an  obliga- 
tion to  pay  money  pursuant  to  his  covenant.  The  defendant  pleads  that  he  has  ceased 
to  be  [765]  a  shareholder  in  the  Company.  I  also  entertain  the  doubt  expressed  by 
the  Lord  Chief  Baron  as  to  what  is  the  true  meaning  of  that  plea ;  but  whatever  it 
means  it  affords  no  answer,  because  the  declaration  charges  an  absolute  covenant  to 
pay  the  subscriptions. 

The  more  important  question  arises  on  the  fourth  plea,  and  I  am  of  opinion  that 
the  plaintiffs  are  also  entitled  to  judgment  on  that  plea.  PrimS,  facie  the  plaintiffs 
have  a  right  to  sue  the  defendant  in  the  ordinary  tribunals  in  respect  of  the  breach  of 
the  covenant  entered  into  by  him  with  the  trustees  of  the  Society.  Then  the  way  in 
which  the  defendant  proposes  to  answer  the  declaration  is  this — that  taking  the  statutes 
10  Geo.  4,  c.  56,  s.  27,  and  4  &  5  Wm.  4,  c.  40,  s.  4,  and  the  rule  together,  the  juris- 
diction of  the  Court  is  ousted.  I  am  of  opinion  that  it  is  not.  It  seems  to  me  that 
the  rule  only  applies  to  disputes  between  the  trustees  or  officers  of  the  Society  and 
shareholders,  as  shareholders.  This  is  a  case  in  which  the  defendant,  although  a 
shareholder,  has  become  a  mortgagor.  He  has  therefore  acquired  a  new  character, 
viz.  that  of  mortgagor,  and  in  that  character  has  executed  a  deed  by  which  he 
covenants  to  pay  the  subscriptions  to  the  Society.  Then  the  plaintiffs  have  a  right 
to  call  for  payment  of  the  subscriptions  pursuant  to  the  covenant  which  the  defendant, 
as  mortgagor,  executed ;  and  they  have  also  a  right,  upon  non-payment,  to  bring 
ejectment.  The  case  resembles  that  of  Regina  v.  Traffard  (4  E.  &  B.  122).  The 
language  of  the  27th  section  of  the  10  Geo.  4,  c.  56,  does  not  apply,  and  the  remedy 
provided  by  that  enactment  is  not  calculated  to  meet  the  exigencies  of  this  case.  The 
proceedings  before  a  magistrate  and  the  enforcing  his  decision  by  a  warrant  of  distress 
are  wholly  inapplicable  to  a  breach  of  covenant  in  a  mortgage  deed.  Since  the  defen- 
dant has  assumed  a  new  character,  out  of  which  the  dispute  arises,  [766]  viz.  that  of 
mortgagor,  it  is  not  a  dispute  between  the  trustees  or  officers  of  the  Society  and  the 
defendant,  as  shareholder,  which  alone  was  intended  by  the  statute  and  rule  to  be 
referred.     For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Sarah  Jones  v.  John  Da  vies  and  Frances  his  Wife.  June  12,  1860. — A  term 
of  years  and  a  freehold  may  subsist  in  the  same  person  without  merger,  if  held 
in  different  rights. — Quaere :  whether  there  is  an  exception  in  the  case  of  the 
freehold  being  acquired  by  the  act  of  the  party,  and  not  by  the  act  of  the  law. — 
If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the  reversion  in 
fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who  in  the  lifetime  of  the 
wife  is  tenant  by  the  curtesy  initiate,  holds  the  two  estates  in  different  rights, 
without  having  acquired  the  freehold  by  his  own  act,  and  consequently  there  is 
uo  merger. 

[S.  C.  29  L.  J.  Ex.  374 :  affirmed  1861,  7  H.  *&  N.  507.] 

This  was  an  action  of  ejectment  to  recover  the  possession  of  a  messuage,  farm  and 
lands  at  Crastock,  in  the  county  of  Surrey. 

At  the  trial  before  Blackburn,  J.,  at  the  last  Surrey  Summer  Assizes,  it  appeared 
that  the  action  was  brought  by  the  plaintiff,  who  had  survived  her  husband,  John 
Jones,  upon  a  right  of  entry,  accrued  by  reason  of  the  nonpayment  of  certain  instal- 
ments of  the  annuity  hereinafter  mentioned,  when  due  or  within  twenty-one  days 
thereafter. 

The  annuity  was  granted  by  the  will  of  one  Cliffe  Hatch,  the  material  parts  of 
which  are  as  follows  : — "  I  give  and  devise  my  house  in  which  I  now  reside,  together 
with  the  farm,  lands  and  farm  buildings  thereunto  belonging,  situate  at  Crastock,  and 
also  the  messuages  belonging  to  me  at  Sutton,  and  all  my  other  real  estate,  &c.,  unto 
Frances  Davies,  the  wife  of  John  Davies,  of  Crastock,  to  hold  the  same  to  the  said 
Frances  Davies,  her  heirs  and  assigns  for  ever.  Subject,  nevertheless,  and  I  charge 
all  my  said  lands,  hereditaments  and  premises,  with  the  payment  to  John  Jones  and 
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Sarah  his  wife,  and  the  survivor  of  them,  of  a  clear  annuity  or  yearly  rent-charge  of 
501.  during  the  term  of  their  natural  lives,  and  the  life  of  the  survivor,  to  be  [767] 
payable  in  even  portions  quarterly,  on  the  2.5th  December,  the  25th  of  March,  the 
24th  of  June,  and  the  29th  of  September  in  each  year,  clear  of  all  deductions,  the 
first  of  such  quarterly  payments  to  be  made  on  such  of  the  same  days  as  shall  first 
happen  after  my  decease.  And  it  is  my  will,  and  I  do  hereby  declare  that  in  case 
the  said  annuity  or  yearly  sum  of  501.  shall  be  in  arrear  in  the  whole  or  any  part  of 
the  space  of  twenty-one  days  after  either  of  the  days  hereinafter  appointed  for  payment 
of  the  same,  then,  and  as  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the 
said  John  Jones  and  Sarah,  his  wife,  or  the  survivor  of  them  (although  no  formal  or 
legal  demand  shall  have  been  made  of  the  said  annuity),  to  enter  into  the  said  heredita- 
ments and  premises  hereby  charged  with  the  said  annuity,  or  any  part  thereof  in  the 
name  of  the  whole,  and  to  hold  and  enjoy  the  said  hereditaments,  &c.,  and  take  the 
rents  and  profits  thereof,  and  of  every  part  thereof  until  he  or  she  or  they  shall  by 
the  rent  and  profits  thereof,  or  otherwise,  be  paid  and  satisfied  all  arrears  of  the  said 
annuity,  together  with  so  much  of  the  said  annuity  as  shall  from  time  to  time  grow 
due  during  such  time  as  the  said  John  Jones  and  Sarah  his  wife,  or  the  survivor  of 
them,  shall  continue  in  possession,  &c."  Cliffe  Hatch  died  in  1849.  At  this  time 
there  was  issue  of  the  marriage  of  the  defendants,  and  the  defendant  John  Davies 
was  in  possession  of  the  farm  and  premises  sought  to  be  recovered  in  this  action,  under 
a  lease  granted  to  him  by  the  said  Clifl'e  Hatch  for  twenty-one  years,  from  the  29th  of 
September,  1844,  at  a  rent  of  701.  a  year. 

The  defendants'  counsel  submitted,  that  under  these  circumstances  the  plaintift' 
had  no  right  of  entry  during  the  continuance  of  the  term,  and  a  verdict  was  taken  for 
the  defendants,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

[768]  Hawkins,  in  Michaelmas  Term,  had  obtained  a  rule  to  enter  a  verdict  for 
the  plaintiff"  on  the  ground  that,  under  the  circumstances,  the  lease  granted  to  John 
Davies  had  merged. 

Bovill  and  J.  Brown  noAv  shewed  cause.  The  question  is,  whether  the  term  vested 
in  the  husband  merged  in  the  estate  in  fee  devised  to  his  wife  by  the  will  of  Clifte 
Hatch,  there  being  issue  of  the  marriage.  The  estate  which  the  husband  has  during 
the  life  of  his  wife  is  distinct  from  an  estate  by  the  curtesy.  The  husband,  during  the 
life  of  the  wife,  is  tenant  by  the  curtesy  initiate,  and  afterwards  tenant  by  the  curtesy 
consummate  (Co.  Litt.  30  a.).  This  is  an  interest  which  he  takes  by  operation  of  law. 
In  Sheppard's  Touchstone,  by  Atherley,  p.  303,  note  (a),  it  is  said  :  If  a  person  possessed 
of  a  term  of  years  makes  the  reversioner  his  executor,  "  there  will  be  no  merger  of  the 
term,  for  an  estate  which  comes  to  a  man  by  act  of  law  in  autre  droit,  as  executor, 
administrator,  in  right  of  his  wife,  &c.,  will  not  merge  an  estate  which  he  is  either 
already  seised  of,  or  which  afterwards  comes  to  him  by  act  of  law,  as  by  descent,  by 
the  curtesy,  &c.  But  it  seems  to  be  held  that  an  estate  held  in  autre  droit  will  merge 
at  law  (though  not  in  equity)  in  an  estate  subsequently  acquired  by  purchase."  Again, 
at  page  347,  note  (a),  it  is  said  :  "  If  there  be  tenant  for  years,  and  the  reversion  in  fee 
simple  descends  to  or  is  purchased  by  him,  the  term  of  years  is  merged  in  the  inherit- 
ance, and  shall  never  exist  any  more.  But  they  must  come  to  one  and  the  same 
person  in  one  and  the  same  right;  else,  if  the  freehold  be  in  his  own  right,  and  he  has 
the  term  in  right  of  another  (en  auter  droit),  there  there  is  no  merger."  Folyblank 
V.  Hawkins  (1  Dougl.  329),  shews  that  where  an  estate  in  fee  vests  in  a  feme  covert, 
the  interest  of  the  husband  and  [769]  wife  is  a  seisin  in  fee  of  both  in  right  of  the 
wife.  In  Sugden's  Vend.  &  Pur.  p.  504,  13th  edition,  it  is  said  that  the  position  of 
Lord  Coke,  that  a  man  cannot  have  a  term  for  years  in  his  own  right  and  a  freehold 
in  autre  droit,  to  consist  together  (Co.  Litt.  338  b.),  appears  to  be  contradicted  by  the 
case  of  Lichden  v.  Winsmore,{h)  and  that  "  it  is  clear,  that  if  in  a  case  like  this,  the 
coalition  be  not  occasioned  by  the  act  of  the  termor,  the  term  will  not  merge.  Thus 
the  descent  of  the  fee  upon  the  wife  of  a  termor  for  years,  after  the  intermarriage, 
will  not  drown  the  terra,  because  the  estates  do  not  coalesce  by  the  act  of  the  termor 
for  years, (c)  and  the  term  he  holds  in  his  own  right,  and  the  freehold  in  right  of  his 

{b)  2  Rol.  Rep.  472 ;  S.  C.  Vin.  Ab.  Extinguishment  (A.),  pi.  10,  nom.  Linsden  v. 
Windsmore. 

(c)  Citing  Lady  Piatt  v.  Sleap,  Cro.  Jac.  275 ;  S.  C.  1  Bulst.  118 ;  Jenkins,  2nd  Cent., 
pi.  38 ;  Doe  v.  Fett,  11  A.  &  E.  842. 
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wife."  Great  injustice  might  ensue  if  a  term  of  999  years  merged  in  an  estate  for 
life.  [Wilde,  B.  In  the  report  of  Flat  v.  Sleep,  in  1  Bulstrode,  118,  Crooke,  J.,  makes 
a  distinction  where  the  husband  is  tenant  by  the  cur.tesy  :  he  says  :  "  If  the  husband 
after  the  descent,  had  issue  by  his  wife,  so  that  he  was  thereby  entitled  to  be  tenant  by 
the  curtesy,  and  so  that  hereby  he  was  to  have  this  in  his  own  right,  this  would  have 
very  much  enforced  the  case."]  Where  husband  and  wife  are  seised  in  fee  in  right 
of  the  wife,  their  title  is  thus  pleaded : — "  Whereas  A.  B.,  and  C.  his  wife,  before  and 
at  the  time  of  the  making  of  the  indenture  hereinafter  mentioned,  were  seised  in  their 
demesne  as  of  fee,  in  right  of  the  said  C,  of  and  in  the  tenements  and  premises  herein- 
after mentioned :  "  2  Chit.  Plead.  404,  7th  ed.  But  tenancy  by  the  curtesy  is  thus 
pleaded- — "  Whereas  one  E.  F.,  before  and  at  the  time  of  the  making  of  the  indenture 
hereinafter  mentioned,  was  seised  of  the  tenements  hereinafter  mentioned  to  have 
been  demised,  in  his  demesne  as  of  freehold  for  the  term  [770]  of  his  life,  as  tenant 
thereof,  by  the  law  of  England  : "  p.  406.  There  are  numerous  authorities  that  an 
estate  by  the  curtesy  begins  after  the  death  of  the  wife.  Littleton,  sect.  35,  says : 
"  Tenant  by  the  curtesy  of  England  is,  where  a  man  taketh  a  wife  seised  in  fee  simple, 
or  in  fee  tail  general,  or  seised  as  heir  in  tail  especial,  and  hath  issue  by  the  same 
wife,  male  or  female,  born  alive,  albeit  the  issue  after  dieth  or  liveth,  yet,  if  the  wife 
dies,  the  husband  shall  hold  the  land  during  his  life,  by  the  law  of  England."  Again, 
sect.  52,  "And  memorandum,  that  in  every  case  where  a  man  taketh  a  wife  seised 
of  such  an  estate  of  tenements,  &c.,  as  the  issue  which  he  hath  by  his  wife,  may,  by 
possibility,  inherit  the  same  tenements  of  such  an  estate  as  the  wife  hath,  as  heir  to 
the  wife ;  in  this  case,  after  the  decease  of  the  wife,  he  shall  have  the  same  tenements 
by  the  curtesy  of  England,  but  otherwise  not."  Blackstone  also  treats  the  estate  as 
commencing  on  the  death  of  the  wife,  and  says  (2  Black.  Com.  127):  "There  are 
four  requisites  necessary  to  make  a  tenancy  by  the  curtesy  ;  marriage,  seisin  of  the 
wife,  issue,  and  death  of  the  wife."  Again,  in  1  Cruise  Dig.  tit.  5,  chap.  1,  s.  1, 
pi.  4,  it  is  said  that  Littleton's  description  of  this  estate  points  out  those  four  circum- 
stances as  absolutely  required  to  the  existence  of  this  estate.  As  soon  as  the  husband 
hath  issue,  his  title  as  tenant  by  the  curtesy  becomes  initiate,  and  cannot  afterwards 
be  defeated  by  the  death  of  the  issue  :  Faint's  case  (8  Rep.  34  a.).  In  Co.  Lit.  30  a.. 
Lord  Coke,  after  adverting  to  the  four  things  necessary  to  make  an  estate  by  the 
curtesy,  says :  "  And  albeit  the  state  be  not  consummate  until  the  death  of  the  wife, 
yet  the  state  hath  such  a  beginning  after  issue  had  in  the  life  of  the  wife  as  is 
respected  in  law  for  divers  purposes.  First,  after  issue  had  he  shall  do  homage 
alone,  and  is  become  tenant  to  the  lord,  and  the  avowrie  shall  be  made  only  upon 
the  husband  in  the  life  of  the  wife.  Secondly,  if  after  issue  the  hus-[771]-band  maketh 
a  feoffment  in  fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the  life  of  the 
husband,  and  the  heir  of  the  wife  shall  not  during  his  life  recover  it  in  sur  cui  in 
vita ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the  time  of  the  feoff- 
ment, was  an  estate  of  tenancy  by  the  curtesie  initiate,  and  not  consummate." 
Reference  is  there  made  to  Littleton,  sect.  90,  where  it  is  said  :  "  Nota  :  none  shall 
do  homage  but  such  as  have  an  estate  in  fee  simple,  or  fee  tail,  in  his  own  right, 
or  in  the  right  of  another,  &c.  For  if  a  woman  hath  lands  or  tenements  in  fee 
simple,  or  in  fee  tail,  which  she  holdeth  of  her  lord  by  homage,  and  taketh  husband, 
and  have  issue,  then  the  husband  in  the  life  of  the  wife  shall  do  homage,  because 
he  hath  title  to  have  the  tenements  by  the  curtesy  of  England  if  he  surviveth  his 
wife,  and  also  he  holdeth  in  right  of  his  wife."  Here  the  tenancy  by  the  curtesy  is 
not  an  immediate  reversion  expectant  on  the  determination  of  the  term  of  years,  but 
there  is  an  intermediate  estate,  viz.  the  estate  of  the  husband  and  wife  in  right  of 
the  wife.  An  interesse  termini  will  not  merge  in  an  estate  in  fee ;  Doe  d.  Fiawlings 
V.  Walker  (5  B.  &  C.  HI).  There  Bayley,  J.,  in  delivering  the  judgment  of  the 
Court,  said,  "Now,  what  is  the  doctrine  of  merger,  and  the  principle  upon  which 
it  is  founded?  Blackstone,  in  2  Comm.  177,  describes  it  as  occuriing  when  a  greater 
and  a  less  estate  coincide  and  meet  in  one  and  the  same  person,  without  any  inter- 
mediate estate  ;  and  he  puts  as  an  instance  whei-e  tenant  for  years  obtains  the  fee. 
Bacon,  in  his  Abridgment,  tit.  Leases  (R.),  describes  it  as  occurring  where  there  is  an 
union  of  the  freehold  or  fee  and  a  term  for  years  in  one  person  at  the  same  time, 
in  which  case  the  greater  estate  merges  and  drowns  the  latter,  because  they  are 
inconsistent  and  incompatible  ;  and  Mr.  Preston  describes  it  as  the  con-[772]-clusion 
of  law  on  the  union  of  two  estates."     Burton  v.   Barclay  (7   Bing.  745)  is  also  aa 
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authority  that  an  intermediate  estate  will  operate  to  prevent  a  merger.  [Pollock,  C.  B., 
If  a  husband  is  possessed  of  a  term  of  years,  and  after  marriage  the  fee  descends  upon 
his  wife,  the  term  of  years  is  not  merged  in  the  inheritance ;  then  why  should  it  be 
in  the  case  of  a  devise  to  the  wife  1]  The  estate  for  life  and  the  estate  which  the 
husband  has  in  right  of  his  wife  are  not  concurrent  estates,  for  the  latter  may  come 
to  an  end  before  the  death  of  the  wife,  and  consequently  the  tenancy  by  the  curtesy 
consummate  may  never  take  effect. 

G.  0.  Morgan  and  Garth,  in  support  of  the  rule.  Asa  general  rule,  whenever  a 
greater  and  a  less  estate  coincide  or  meet  in  the  same  person,  the  less  is  merged  in  the 
greater.  This  rule,  however,  is  subject  to  exception.  Where  real  estate  comes  to  the 
wife  during  marriage,  the  husband  has,  before  issue  born,  an  estate  commensurate 
with  the  joint  lives  of  himself  and  his  wife,  both  being  seised  together  in  her  right  by 
entireties;  and  the  estate  of  the  husband  is  a  freehold  interest:  Macqueen  on  Husband 
and  Wife,  p.  27 ;  Piggot's  Treatise  of  Com.  Recov.  p.  72.  Therefore  if  the  husband 
is  at  the  same  time  possessed  of  a  term  of  years,  the  case  falls  within  the  general  rule 
as  to  merger.  Then  what  is  the  extent  of  the  exception  ?  It  is  said  that  the  rule 
does  not  apply  where  the  two  estates  meet  in  the  same  person  in  different  rights ; 
but  it  is  submitted  that  the  exception  is  limited  to  cases  where  the  union  takes  place 
by  act  of  the  law.  In  Cruise's  Digest,  tit.  xxxix..  Merger,  s.  49,  p.  53,  it  is  said, 
"  But  where  two  estates  meet  in  the  same  person  in  different  rights,  merger  will 
not  ensue  unless  the  union  takes  place  by  act  of  the  party  ;  as  where  the  husband 
holding  a  term  in  right  of  his  wife  purchases  [773]  the  reversion  ;  or  the  lessee  assigns 
his  term  to  the  wife  of  the  lessor ;  or  where  an  executor  has  a  term  in  right  of  his 
testator  and  purchases  the  reversion."  Therefore  the  question  resolves  itself  into 
this — is  a  devise  to  the  wife,  assented  to  by  the  husband,  the  act  of  the  law  or  the 
act  of  the  party  ?  It  has  been  suggested  that  great  injustice  might  ensue  if  a  term 
of  999  years  merged  in  an  estate  for  life.  But  where  the  union  of  the  two  estates  is 
caused,  not  by  the  act  of  the  party,  but  in  invitum,  the  law  says  that  the  person  in 
whom  the  estates  coalesce  by  the  act  of  the  law  shall  not  be  thereby  damnified.  It 
is  different  where  the  coalition  is  caused  by  the  act  of  the  party,  for  "  volenti  non 
fit  injuria."  Here  there  was  nothing  t6  prevent  the  husband  from  disclaiming  the 
estate  devised  to  his  wife.  In  order  to  consummate  a  gift  to  the  wife,  there  must 
be  an  assent  on  the  part  of  the  husband,  either  express  or  implied ;  and  if  the 
husband  abstains  from  giving  his  assent,  no  estate  will  vest  in  the  wife.  In  Shep. 
Touch,  p.  285,  after  stating  that  a  feoffment,  gift,  grant  or  lease  in  writing  may 
become  void  by  rasure,"  &c.,  it  said,  "  Also  they  may  become  void  by  disagreement 
or  refusal ;  and  this  may  be  either  by  the  disagreement  of  the  party  himself  to  whom 
it  is  made,  or  by  the  disagreement  of  another ;  of  the  party  himself,  for  no  estate  can 
be  made  to  a  man  of  anything  in  fee  simple,  for  life,  or  otherwise,  against  his  will ; 
and  therefore,  by  his  disagreement  or  refusal  of  it,  the  estate  itself  and  the  deed 
whereby  it  is  conveyed  may  become  void ;  by  the  disagreement  of  another ;  as  the 
husband,  in  case  of  a  feoffment  &c.  made  to  his  wife,  may  by  disagreement  avoid 
it."  Also,  in  Co.  Lit.  3  a.,  it  is  said,  "A  feme  covert  cannot  take  anything  of  the 
gift  of  her  husband,  but  is  of  capacit}'^  to  purchase  of  others  without  the  consent 
of  her  husband."  Again,  in  Shep.  Touch,  p.  235,  it  is  said,  "A  woman  covert  may 
be  a  grantee,  but  her  husband  may  by  his  dis-[774]-agreement  avoid  the  grant."  In 
this  respect  there  is  no  distinction  in  principle  between  a  gift  inter  vivos  and  a  devise  : 
in  neither  case  is  the  wife  a  purchaser  for  a  valuable  consideration.  Where  a  man 
seised  of  the  freehold  marries  a  woman,  termor  for  years,  the  term  is  cast  upon  him 
by  the  act  of  the  law :  Sugden's  Vend,  and  Purch.,  vol.  3,  p.  22,  10th  ed.  Formerly 
it  was  considered  that  there  were  three  qualifications  of  the  rule ;  first,  that  the  two 
estates  must  come  to  one  and  the  same  person  in  one  and  the  same  right;  secondly, 
that  a  man  cannot  have  a  term  for  years  in  his  own  right,  and  a  freehold  in  autre 
droit,  to  consist  together ;  thirdly,  that  a  man  may  have  a  freehold  in  his  own  right, 
and  a  term  in  autre  droit.  The  two  latter  propositions  were  laid  down  by  Lord  Coke 
(Co.  Litt.  338  b.),  and  adopted  by  Holt,  C.  J.,  in  Gage  v.  Adon  (I  Salk.  325,  326),  and 
by  Lord  Kenyon  in  J-Fehb  v.  Riissell  (3  T.  K.  393).  These  propositions  are  examined  in 
Preston  on  Conveyancing,  vol.  3,  p.  276  ;  and  the  conclusion  drawn  from  a  review  of 
the  case  of  Plat  v.  Sleep  (1  Bulst.  118)  and  other  authorities  is,  not  that  no  merger 
will  take  place  because  the  two  estates  are  held  in  different  rights,  or  because  the 
freehold  is  held  by  the  owner  of  the  term  in  his  own  right,  and  the  term  in  autre 
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droit,  but  only  that  the  accession  of  one  estate  to  another  merely  by  the  act  of  law, 
will  not  occasion  a  merger  where  the  two  estates  are  held  in  different  rights.  Here 
the  two  estates  coalesce  through  the  act  of  the  party,  for  the  husband  has  assented  to 
the  bequest.  If  he  had  disclaimed,  there  would  have  been  an  intervening  estate  in 
the  heir,  which  would  have  prevented  a  merger.  Burton  on  Real  Property,  sect.  901, 
p.  295,  7th  ed.,  and  Wms.  on  Executors,  vol.  1,  p.  566,  5th  ed.,  are  also  authorities 
for  the  position  that,  when  either  of  the  two  estates  becomes  vested  in  the  owner  by 
act  of  law,  there  will  be  no  merger :  but  [775]  where  the  coalition  is  by  the  act  of 
the  party,  the  less  estate  will  merge.  Moreover,  upon  the  birth  of  issue,  the  husband 
became  possessed  in  his  own  right.  Before  issue  born  the  husband  had  a  freehold 
estate  for  the  joint  lives  of  himself  and  his  wife.  After  the  birth  of  issue,  the  nature 
of  the  estate  was  altered.  In  the  case  of  a  tenant  in  special  tail,  the  husband  by 
having  issue  takes  a  fee  simple,  so  that  the  lands  are  descendible  to  the  wife's  issue 
by  any  other  husband  :  Paine's  case  (8  Rep.  35  b.).  Lord  Coke,  speaking  of  villenage, 
says  (Co.  Litt.  124  b.)  "If  a  man  hath  a  villein  in  the  right  of  his  wife,  he  shall  have 
the  perquisite  also  in  her  right.  But  if  the  purchase  be  after  issue  had,  then  the 
baron  shall  have  the  perquisite  to  him  and  his  heirs ;  because  by  the  issue  he  is 
entitled  to  be  tenant  by  the  curtesy  in  his  own  right."  The  passage  cited  from 
Co.  Lit.  30  a.,  where  it  is  said  that  after  issue,  the  husband  "shall  do  homage 
alone,  and  is  become  tenant  to  the  lord,  and  the  avowry  shall  be  made  only  upon  the 
husband  in  the  life  of  the  wife,"  shews  that  he  is  possessed  in  his  own  right ;  for 
before  issue,  the  husband  and  wife  would  do  homage  ;  and  the  form  of  avowry  at 
common  law,  given  in  Gilbert  on  Distresses,  p.  183,  is  this  : — the  lord  says  J.  S.,  his  very 
tenant,  was  seised  in  fee  of  the  locus  in  quo,  and  that  he  holds  of  him  by  homage,  &c., 
of  which  service  the  lord  was  seised  by  the  hands  of  the  said  J.  S.,  &c.  [Pollock,  C.  B. 
Suppose  the  wife  was  divorced  a  vinculo  matrimonii,  would  the  husband  retain  the 
estate?]  That  the  husband  has  an  estate  in  his  own  right  also  appears  from  the 
following  passage  in  Co.  Lit.  67  a.: — "So,  if  a  man  and  his  wife,  be  seised  in  fee  of  a 
seigniorie  in  the  right  of  his  wife,  the  husband  shall  not  receive  homage  alone,  but  he 
and  his  wife  together.  But  if  the  husband  in  that  case  hath  issue  by  his  wife,  then 
he  shall  receive  homage  alone  [776]  during  the  life  of  his  wife ;  and  the  reason  is, 
because  he,  by  having  of  issue,  is  entitled  to  an  estate  for  term  of  his  own  life,  in  his 
own  right,  and  yet  is  seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant 
for  life."  Also,  at  124  a.,  it  is  said,  "  If  an  executor  hath  a  villeine  for  years,  and  the 
villeine  purchases  lands  in  fee,  the  executor  entreth,  he  shall  have  the  whole  fee 
simple ;  but  because  he  had  the  villein  in  auter  droit,  viz.,  as  executor  to  the  use  of 
the  dead,  it  shall  be  assets  in  his  hands."  They  also  referred  to  Burton  on  Real 
Property,  sect.  (350),  p.  121,  7th  ed. ;  Sugden's  Vend,  and  Purch.  c.  16,  pi.  7,  p.  505, 
13th  ed. ;  Rast.  Ent.  580,  pi.  6 ;  Jenk.  2nd  Cent.  73 ;  Bracehidge  v.  Cook  (Plow.  418) ; 
Varley  v.  Leigh  (2  Exch.  446). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  ejectment.  The  plaintiff  was  the  daughter 
of  one  Cliffe  Hatch,  the  testator.  He  was  seized  in  fee  of  the  premises  in  question, 
and  died  in  May,  1849.  By  his  will,  dated  the  23rd  February,  1845,  he  devised  the 
premises  in  question  to  Frances  Davies,  the  defendant,  charged  with  an  annuity  of 
501.  to  the  plaintiff,  with  a  right  of  entry  if  the  annuity  should  be  in  arrear,  which  it 
was  before  the  action  was  brought.  The  other  defendant,  John  Davies,  the  husband 
of  Frances,  had  a  term  of  twenty-one  years  in  the  premises,  under  a  lease  from  Cliffe 
Hatch  dated  the  2nd  September,  1844,  at  the  rent  of  701.  a  year.  He  had  been  in 
possession  from  1844  to  the  present  time.  He  had  issue  living  by  his  wife  Frances. 
It  was  contended  for  the  plaintiff  that  the  defendant's  term  had  merged  in  the  fee 
which  had  been  devised  to  his  wife;  and  whether  it  had  or  not  was  the  question. 
The  learned  [777]  Judge  directed  a  verdict  for  the  defendant,  and  we  are  of  opinion 
that  he  was  right  in  so  doing. 

It  appears  to  have  been  thought  by  Lord  Coke  that  a  man  could  not  by  possibility 
have  a  term  for  years  in  his  own  right  and  a  freehold  in  autre  droit  to  consist 
together:  Co.  Litt.  338  b.  But  this  position  cannot,  as  Sir  Edward  Sugden  says  in 
his  work  on  Vendors  and  Purchasers,  be  maintained  after  the  decision  in  Plat  v.  Sleep. 
That  case  is  reported  in  several  books:  Cro.  Jac.  275:  1  Bulst.  118;  Jenkins,  2nd 
Century,  38,  and  is  the  most  important  case  on  the  subject.     It  was  there  held  that, 
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the  husband  being  termor  and  the  fee  descending  upon  the  wife,  there  was  no  merger. 
No  doubt  was  thrown  upon  this  case  in  the  course  of  the  argument ;  its  authority  has 
not  been  assailed  by  any  of  the  text  writers,  and  it  must,  we  think,  be  accepted  as 
good  law.  The  two  estates  may  therefore  consist  together  if  held  in  separate  rights, 
one  in  the  right  of  the  husband,  the  other  in  the  right  of  the  wife. 

It  was  argued,  however,  that  this  position  was  subject  to  exception,  and  that  if 
the  second  estate  be  acquired  by  the  act  of  the  husband  himself,  instead  of  descending 
by  operation  of  law  upon  him,  in  right  of  his  wife,  the  doctrine  of  merger  would 
apply.  Authority  is  not  wanting  for  this  contention,  and  several  dicta  were  cited  in 
support  of  it.  On  the  other  hand,  the  contrary  principle  appears  to  have  been  con- 
tended for  in  LicMen  v.  Winsmore  (2  Eoll.  Kep.  472).  That  case  was  of  a  term  for 
years — the  reversion  to  A.  who  married,  and  the  lessee  afterwards  granted  his  estate 
to  the  husband.  It  was  said— though  no  decision  was  finally  had  upon  it — that  the 
two  estates  did  not  merge,  as  the  husband  held  them  in  different  rights — the  term 
in  his  own  right  and  the  reversion  in  right  of  his  wife ;  and  this  though  he  acquired 
the  term  by  grant.  The  opinions  of  Lord  Holt  in  [778]  Gage  v.  Acton  (1  Salk.  326), 
and  Hobart,  C.  J.,  in  Young  v.  Bradford  (Hob.  3),  tend  still  further  to  throw  doubt 
on  the  proposition  contended  for. 

It  is  unnecessary  however  for  the  decision  of  this  case  to  pursue  this  branch  of 
the  subject,  or  to  give  any  opinion  upon  the  true  result  of  the  conflicting  dicta  to  be 
found  in  the  old  books  regarding  it.  For  assuming  that  the  acts  of  the  party  himself 
in  acquiring  the  one  estate  may  cause  a  merger  of  the  other  estate,  though  the  two 
estates  be  held  in  different  rights,  we  are  of  opinion  that  the  reversion  in  this  case 
was  not  acquired  by  the  act  of  the  party  himself  in  the  sense  in  which  that  term  is 
used  in  the  cases  to  which  reference  has  been  made. 

In  the  present  case  the  reversion  came  to  the  wife  by  devise,  and  through  the 
wife,  and  in  her  right,  to  the  husband.  It  is  only  by  a  forced  construction  of  the 
words  that  this  could  be  called  an  acquiring  of  the  estate  by  the  husband's  own  act. 
It  was  argued  that  he  might  renounce  all  benefit  from  the  devise,  and  therefore  if  he 
took  no  step  to  do  so  he  acquired  by  his  own  act ;  but  in  this  view  we  cannot  acquiesce ; 
and  we  are  of  opinion  that  the  application  of  such  a  rule,  if  it  exist  at  all,  must  be 
limited  to  cases  of  active  and  immediate  acquisition  by  the  party  in  whom  the  estates 
meet,  and  cannot  be  extended  to  a  possession  by  a  husband  in  right  of  a  wife  under 
a  devise  made  to  her. 

If  by  the  party's  own  act  anything  so  general  be  understood  as  was  contended 
for  in  the  argument,  it  would  be  difficult  to  maintain  the  authority  of  Bracehridge  v. 
Cook  (Plow.  Com.  417).  It  there  was  laid  down,  that  if  a  man  seized  of  the  freehold 
intermarry  with  a  woman,  termor  for  years,  the  term  is  not  extinct,  but  the  husband 
is  possessed  of  the  term  in  right  of  his  wife.  And  yet  it  might  equally  be  argued 
[779]  that  the  marriage  was  voluntary,  and  that  he  therefore  acquired  the  lease  by 
his  own  act. 

Another  point  was  taken  in  the  argument.  It  was  said  that  the  husband  in  truth 
held  both  estates  in  his  own  right;  that  having  issue  born,  he  was  already  tenant  by 
the  curtesy  of  England  as  well  as  termor.  His  wife  is  still  living,  but  it  was  con- 
tended that  this  made  no  difference.  Lord  Coke  says,  Co.  Litt.  30  a. : — "  Four  things 
do  belong  to  an  estate  of  tenancy  by  the  curtesy,  namely,  marriage,  seisin  of  the 
wife,  issue,  and  death  of  the  wife."  And  again,  he  says, — "That  albeit  the  state 
(of  tenant  by  the  curtesy)  be  not  consummate  until  the  death  of  the  wife,  yet  it  has 
such  a  beginning  after  issue  had  in  the  life  of  his  wife,  that  it  is  respected  in  law  for 
divers  purposes."  And  he  calls  this  estate  a  tenancy  by  the  curtesy  "initiate"  and 
not  "  consummate."  He  also  mentions  the  purposes  for  which  such  estate  is  considered 
in  law  to  exist  during  the  life  of  the  wife  :  such  as  doing  homage  to  the  lord  and 
avowry.  According  to  this  high  authority  then,  it  would  seem  that  until  the  wife's 
death,  when  the  estate  would  be  "consummate,"  the  husband  would  only  be  the 
tenant  by  the  curtesy  for  certain  limited  purposes.  No  decision,  or  even  dictum, 
was  cited  to  shew  that  the  husband  during  the  wife's  life  was  tenant  by  the  curtesy 
in  any  more  extended  sense.  And  in  the  absence  of  all  decision,  we  see  no  ground  for 
confounding  the  distinction  between  "initiate"  and  "consummate,"  taken  by  Lord 
Coke,  and  for  holding  that  the  husband,  during  the  wife's  life,  is  tenant  by  the  curtesy 
for  any  further  purposes  than  those  which  he  enumerates. 

We  are  therefore  of  opinion  that  this  ground  for  contending  that  the  defendant's 
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term  has  merged  also  fails ;  that  the  verdict  was  properly  entered  for  the  defendant, 
and  that  this  rule  ought  to  be  discharged. 
Rule  discharged. 

[780]  Tredinnick  v.  Oliver.  William  Charles,  Garnishee.  May  25,  1860. — 
The  Court  will  not  grant  a  writ  of  prohibition  to  restrain  the  Lord  Mayor's 
Court  from  proceeding  upon  an  attachment  of  shares  in  a  mining  Company, 
worked  on  the  cost-book  principle,  upon  the  suggestion  that  such  shares  are  not 
"goods  and  effects." 

[S.  C.  29  L.  J.  Ex.  466.] 

In  this  case  the  defendant,  Oliver,  had  been  owner  of  thirty-five  shares  in  a  mine 
in  Cornwall,  worked  on  the  cost-book  principle,  called  "The  Old  Tolgus  United 
Mines."  On  the  29th  March,  1859,  one  Francis  Bill  purchased  these  shares  of  Oliver 
and  received  from  him  a  transfer  of  them,  but  did  not  get  it  registered.  On  the 
15th  May  F.  Bill  sold  the  shares  to  one  Cooke,  and  signed  a  transfer  of  them  to  him. 
On  the  same  day  Cooke  applied  to  William  Charles,  the  purser  of  the  mine,  to 
register  the  transfer,  but  he  refused  to  do  so,  st/ating  that  he  had  received  the  following 
notice  of  an  attachment  having  been  placed  upon  them  : — 

"  To  William  Charles,  Secretary  and  Purser  to  the  Old  Tolgus  United  Mines. 

"11th  day  of  May,  1860. 

"  Take  notice,  that  by  virtue  of  an  action  entered  in  the  Lord  Mayor's  Court,  London, 
on  the  11th  day  of  May,  1860,  against  Arthur  Oliver,  defendant,  at  the  suit  of  Robert 
Tredinnick,  plaintiff,  in  a  plea  of  debt  upon  demand  of  10001. : 

"  I  do  attach  all  such  monies,  goods  and  effects  as  you  now  have,  or  which  here- 
after shall  come  into  your  hands  or  custody,  of  the  said  defendant : 

"  To  answer  the  said  plaintiff  in  the  plea  aforesaid,  and  that  you  are  not  to  part 
with  such  monies,  goods  or  effects  without  licence  of  the  said  Court. 

"  Christopher  Fitch,  Serjeant-at-Mace, 
"Lord  Mayor's  Court  Office. 
"  Jacob  Michael,  Plaintiff's  Attorney, 
of  7  Old  Jewry." 

[781]  The  value  of  the  shares  had  considerably  increased,  and  Cooke  gave  F.  Bill 
notice  that  h^should  buy  other  shares  and  holdF.  Bill  responsible  for  the  loss.  F.  Bill 
served  VV.  Charles,  the  purser  of  the  mine,  with  notice  that  the  attachment  was  illegal, 
but  he  refused  to  take  any  steps  to  remove  it. 

Phipson  now  moved,  on  the  part  of  F.  Bill,  for  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  a  prohibition  should  not  issue  to  prohibit  the  plaintiff  and  the  Lord 
Mayor's  Court  from  taking  any  further  proceedings  on  the  attachment.  The  shares 
in  this  mine  are  not  goods  or  effects  in  the  possession  of  the  garnishee.  JFaUon  v. 
Spratley  (10  Exch.  222)  decided  that  a  share  in  a  joint  stock  mining  Company  is  not 
goods,  wares,  or  merchandize  within  the  l7th  section  of  the  Statute  of  Frauds.  A 
share  in  such  a  Company  is  a  mere  interest  in  the  profits  of  the  partnership.  Under 
these  circumstances  a  superior  Court  has  power  to  restrain  the  Lord  Mayor's  Court 
from  proceeding  on  the  attachment.  It  is  true  that  there  is  no  instance  in  which  a 
prohibition  has  issued  where  the  inferior  Court  has  had  jurisdiction  over  the  subject- 
matter.  Ex  parte  Smyth  (3  A.  &  E.  719)  was  an  application  for  a  prohibition  to 
restrain  the  Judicial  Committee  of  the  Privy  Council  from  enforcing  a  certain  pro- 
ceeding in  an  ecclesiastical  suit,  but  the  application  was  refused  on  the  ground  that 
the  question  was  one  of  practice,  not  jurisdiction.  There  Littledale,  J.,  said  : — "The 
temporal  Courts  cannot  take  notice  of  the  practice  of  the  ecclesiastical  Courts,  or 
entertain  a  question  whether,  in  any  particular  case,  admitted  to  be  of  ecclesiastical 
cognizance,  the  practice  has  been  regular.  The  only  instances  in  which  the  temporal 
Courts  can  interfere  by  way  of  pro-[782]-hibiting  any  particular  proceeding  in  an 
ecclesiastical  suit,  are  those  in  which  something  is  done  contrary  to  the  general  law 
of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the  Court."  Here  the  inferior 
Court  has  exceeded  its  jurisdiction.     [Martin,  B.     Suppose  the  Lord  Mayor's  Court 
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attached  the  fee-simple  of  an  estate,  could  we  interfere'?  Pollock,  C.  B.  Suppose 
money  was  attached  which  was  not  by  the  custom  of  London  attachable,  how  could  we 
tell  that  it  was  not  the  act  of  the  officer,  and  not  of  the  Court?]  The  question  of  juris- 
diction might  be  raised  if  the  purser  would  appear  and  plead  that  he  has  no  goods 
or  effects  of  the  debtor,  but  he  refuses  to  do  so.  [Pollock,  C  B.  We  cannot  enter- 
tain an  inquiry  whether  the  garnishee  has  in  his  possession  any  goods  or  effects  of  the 
debtor-,  if  so,  we  might  be  called  upon  to  inquire  in  every  case  where  it  was  suggested 
that  a  false  affidavit  was  made  that  the  garnishee  had  some  money  which  he  had  not. 
We  must  take  it  for  granted  that  the  Lord  Mayor's  Court  will  do  what  is  right  when 
the  case  comes  before  them.  Martin,  B.  It  is  said  this  is  a  groundless  attachment, 
but  that  is  a  question  for  the  Lord  Mayor's  Court  to  decide.] 

Per  Curiam.(a)     There  will  be  no  rule. 

Rule  refused. 

[783]  Carr  v.  Duckett.  June  6,  1860. — A  declaration  stated,  that  the  plaintiff 
advertised  certain  of  his  goods  for  sale  by  auction,  and  that  the  defendant  printed 
and  published,  concerning  the  plaintiff  and  the  said  intended  sale,  a  malicious 
and  defamatory  libel,  whereby  after  reciting  that  the  plaintiff  had  advertised 
certain  goods  for  sale,  and  that  he  unlawfully  detained  certain  goods  the  property 
of  defendant,  and  which  he  was  informed  the  plaintiff  also  intended  disposing  of ; 
the  defendant  gave  notice  that  the  same  were  his  absolute  property,  and  in  case 
any  person  should  purchase  them  he  would  be  held  responsible  :  thereby  meaning 
to  cause  it  to  be  believed  that  no  person  could  safely  purchase  any  goods  at  the 
said  advertised  sale :  by  means  of  which  persons  were  prevented  from  attending, 
and  the  sale  failed  altogether.  Plea :  that  the  plaintiff  did  unlawfully  detain 
certain  goods  the  property  of  the  defendant ;  and  that  the  defendant  was  informed 
and  believed  that  the  plaintiff  did  intend  to  dispose  of  the  same  at  the  advertised 
sale,  and  thereupon  the  defendant  published  the  said  words  for  the  purpose  of 
warning  all  persons  from  purchasing  the  said  goods  so  unlawfully  detained  by 
the  plaintiff,  and  not  otherwise.  On  demurrer  to  the  plea  : — Held,  that  though, 
on  application  to  a  Judge  at  Chambers,  the  plea  might  have  been  struck  out  or 
amended,  yet  on  demurrer  it  was  good,  as  amounting  to  the  general  issue  :  per 
totam  Curiam. — Per  Bramwell,  B.,  that  the  plea  might  also  be  supported  on  the 
ground  that  it  shewed  that  the  alleged  defamatory  statements  were  true. 

[S.  C.  29  L.  J.  Ex.  468.] 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  during  all  the  time  in 
that  count  referred  to,  carried  on  the  trade  or  business  of  a  stone-mason  and  contractor, 
and  shortly  before  the  time  of  the  committing  by  the  defendant  of  the  grievances 
hereinafter  in  this  count  complained  of,  the  plaintiff,  wishing  to  sell  certain  goods  and 
chattels  of  the  plaintiff,  mentioned  in  the  advertisement  hereinafter  stated,  caused  to 
be  printed  an  advertisement  of  which  the  following  is  a  copy  : — "Grimwith  Reservoir 
^\^orks,  Grattington,  near  Pateley  Bridge. — To  be  sold  by  auction,  by  Mr.  Francis 
Smith,  on  Monday  and  Tuesday,  January  30th  and  31st,  1860,  at  the  above  works, 
the  whole  of  the  working  plant,  the  property  of  Mr.  Emanuel  Carr,  consisting  of,"  &c. 
(The  advertisement  then  mentioned  waggons,  carts,  sleepers,  metal  rails,  planks,  and 
a  variety  of  other  effects.)  "  The  sale  to  commence  each  day  at  twelve  o'clock.  Cotsgate 
Hill,  Ripon.  January  the  19th,  1860."  And  the  defendant  falsely  and  maliciously 
caused  to  be  printed  and  published  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  said  intended  sale  as  advertised,  the  false,  scandalous,  malicious  and 
dafamatory  libel  following,  that  is  to  say  [784]  "  To  Emanuel  Carr,  and  all  others 
whom  it  may  concern :  Whereas  the  said  Emanuel  Carr  has  advertised  for  sale  by 
auction,  at  Grimwith,  on  Monday  and  Tuesday  next,  a  quantity  of  timber,  plant, 
implements  and  materials ;  and  whereas  the  said  Emanuel  Carr  unlawfully  detains 
from  us  certain  timber,  three-wheeled  carts,  waggons,  metals,  rails,  crow-bars,  goliahs, 
crabs,  guy-ropes,  bogies,  plant  and  materials,  also  at  Grimwith  aforesaid ;  and  also 
certain  houses  and  erections  there,  with  the  fixtures  therein,  the  property  of  us,  the 
undersigned,  and  which  we  are  informed  the  said  Emanuel  Carr  also  intends  disposing 

(a)  Pollock,  C.  B.,  Martin,  B.,  and  Wilde,  B. 
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of :  Now  we  do  hereby  give  you  notice,  that  the  same  are  our  own  absolute  property, 
and  we  shall  seek  to  recover  the  same  by  all  ways  and  means  possible.  And  in  case 
any  person  or  persons  should  interfere  with,  purchase  or  become  possessed  of  the  same 
or  any  part  thereof,  such  person  or  persons  will  be  held  responsible  to  us  for  the  same. 
Dated  this  25th  day  of  January,  1860. — Duckett  &  Head."  Thereby  meaning  to 
cause  it  to  be  believed  that  no  person  could  safely  purchase  any  goods  to  be  exposed 
for  sale  at  the  said  advertised  sale.  By  means  of  which  premises  persons  were  pre- 
vented from  attending  at  the  time  and  place  appointed  for  the  sale  by  the  said  adver- 
tisement, and  the  plaintiff  was  then  prevented  from  putting  up  the  said  goods  and 
chattels  for  sale,  and  became  unable  to  procure  a  fair  and  reasonable  price  for  the 
same,  and  the  said  intended  sale  failed  altogether;  and  the  expenses  incurred  by  the 
plaintiff  in  and  about  preparing  for  the  said  intended  sale  produced  no  advantageous 
result  to  the  plaintiff. 

Plea.  That  before  and  at  the  time  of  the  committing  of  the  grievances  complained 
of  by  the  said  first  count,  the  plaintiff  did  unlawfully  detain  from  the  defendant  certain 
timber,  three-wheeled  carts,  waggons,  metal-rails,  crow-[785]-bars,  goliahs,  crabs, 
guy-ropes,  bogies,  plant  and  materials,  and  sundry  other  effects,  the  property  of  the 
defendant ;  and  that  the  defendant  was  informed  and  believed  that  the  plaintiff  did 
intend  to  dispose  of  the  same  (among  other  things)  at  the  advertised  sale  by  auction 
in  the  declaration  mentioned ;  and  thereupon  the  defendant  printed  and  published 
the  said  words  for  the  purpose  of  warning  all  persons  from  purchasing  the  said  goods 
and  chattels  so  unlawfully  detained  by  the  plaintiff  as  aforesaid,  and  not  otherwise. 

Demurrer  and  joinder  therein. 

Mellish,  in  support  of  the  demurrer.  The  cause  of  action  is  in  the  nature  of 
slander  of  title.  The  declaration  states  that  the  defendant  maliciously  published  a" 
defamatory  libel  whereby  he  stopped  the  plaintiff's  intended  sale ;  and  the  question 
is  whether  the  facts  stated  in  the  plea  afford  a  sufficient  justification  for  the  publica- 
tion. Now,  the  plea  does  not  assert  that  the  plaintiff  was  actually  going  to  sell  the 
defendant's  goods,  but  only  that  the  defendant  was  so  informed  and  believed,  without 
saying  by  whom  he  was  informed.  Neither  does  the  plea  state  any  fact  from  which 
it  can  be  reasonably  supposed  that  the  plaintiff  was  going  to  sell  the  defendant's 
goods,  or  that  they  were  at  the  place  of  sale.  The  declaration  states  that  the  goods 
advertised  for  sale  were  the  property  of  the  plaintiff;  the  plea  does  not  allege  that 
they  were  the  defendant's.  The  plea  can  only  be  supported  on  the  ground  that  it 
shews  a  privileged  communication.  It  is  conceded  that  if  the  defamatory  matter  was 
published  without  malice  and  for  the  purpose  of  protecting  the  interest  of  the  defen- 
dant, it  might  be  justified  as  a  privileged  communication,  but  that  defence  would  be 
admissible  under  the  plea  of  "  not  guilty."  Though  a  special  plea  which  amounts  to 
the  general  issue  is  not  now  open  to  demurrer,  yet  the  effect  of  this  plea  is  to  preclude 
the  plaintiff  from  giving  [786]  evidence  of  express  malice  which  he  might  do  under 
"  not  guilty."  The  plea  does  not  negative  malice  in  the  publication  of  the  libel.  The 
defendant  may  have  had  ample  time  to  request  the  plaintiff  to  give  up  the  goods.  In 
an  action  for  slander  of  title,  the  questions  for  the  jury  are  whether  the  words  are 
false  and  malicious,  and  whether  the  special  damage  arose  therefrom  :  Brook  v.  liawl 
(4  Exch.  521). 

Temple,  contra.  First,  the  plea  is  good.  It  states  that  the  plaintiff  unlawfully 
detained  the  defendant's  goods,  and  that  the  defendant  was  informed  and  believed 
that  the  plaintiff  intended  to  dispose  of  them.  The  defendant  could  not  tell  whether 
the  plaintiff  really  meant  to  sell  the  goods,  because  he  could  not  know  what  was  pass- 
ing in  the  plaintiff's  mind.  As  to  the  objection  that  this  plea  shuts  out  evidence  of 
malice,  if  that  were  to  prevail  a  defendant  would  in  all  cases  be  prevented  from  plead- 
ing a  justification.  Besides  the  plea  shews  that  the  alleged  defamatory  statement  is 
true,  and  therefore  malice  is  immaterial.  The  argument  for  the  plaintiff  goes  to  this 
extent,  that  a  defendant  cannot  plead  facts  shewing  that  the  matter  alleged  to  be 
libellous  is  true.  Secondly,  the  declaration  is  bad.  In  order  to  maintain  an  action 
for  slander  of  title,  there  must  be  malice  either  express  or  implied  :  Hargrave  v.  Le 
Breton  (4  Burr.  2422).  This  declaration,  without  the  innuendo,  discloses  no  cause  of 
action.  It  does  not  allege  that  the  defendant  slandered  the  title  of  the  plaintiff  to  his 
goods,  but  only  that  the  plaintiff  had  goods  of  the  defendant,  which  the  plaintiff 
intended  to  sell  with  his  own.  Then  the  innuendo  is,  "  thereby  meaning  to  cause  it 
to  be  believed  that  no  person  could  safely  purchase  any  goods  to  be  exposed  for  sale 
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at  the  said  advertised  sale."  That  innuendo  is  bad  in  this  respect,  that  it  enlarges 
instead  of  explaining  [787]  the  alleged  libel.  [Martin,  B.  The  defendant  might  well 
mean  to  stop  the  sale  of  the  whole  goods  by  saying  that  some  of  the  goods  were  his 
own  and  that  if  any  person  purchased  them  he  would  hold  him  responsible,  for  the 
natural  effect  of  that  would  be  to  deter  persons  from  bidding.  Is  there  any  instance 
of  an  action  for  slander  of  title  to  goods  ?  The  cases  collected  in  Com.  Dig.  Action 
upon  tlie  Case  for  Defamation  (C),  relate  to  slander  of  title  to  real  estate.]  Eowe  v. 
lioach  (1  M.  &  Sel.  304)  was  an  action  for  publishing  an  advertisement  cautioning 
persons  against  purchasing  ore,  which  the  plaintiff  had  got  from  his  mines  and  was 
about  to  sell,  but  there  the  declaration  alleged  malice, 

Mellish,  in  reply.  The  declaration  is  good.  By  the  61st  section  of  the  Common 
Law  Procedure  Act,  1852,  in  actions  of  libel  the  plaintiff  may  aver  that  the  matter 
complained  of  was  used  in  a  defamatory  sense,  specifying  such  defamatory  sense, 
without  any  prefatory  averment  to  shew^  how  such  matter  was  used  in  that  sense. 
There  is  no  real  distinction  between  slander  of  title  to  land  and  goods.  Wherever 
a  person  maliciously  does  an  act  with  intent  to  cause  pecuniary  loss  to  another, 
and  damage  ensues  therefrom,  he  is  responsible.  [Martin,  B.  Looking  at  the 
innuendo,  the  declaration  must  be  taken  to  mean  that  the  defendant  intended  to 
prevent  persons  from  purchasing  the  plaintiff's  goods.]  "  The  plaintiff's  goods  might 
have  been  distinguished  from  the  defendant's  by  some  mark.  Malachy  v.  Soper  (3  Bing. 
N.  C.  371)  and  liobertson  v.  M^Dougall  (4  Bing.  670)  are  cases  of  slander  of  title  to  a 
chattel  interest. 

Pollock,  C.  B.  There  must  be  judgment  for  the  defendant.  When  the  plea  is 
examined,  it  is  plain  that  it  is  [788]  nothing  more  than  the  general  issue.  The  defen- 
dant says  that  he  published  the  alleged  libel  for  a  certain  lawful  purpose,  and  not 
otherwise ;  therefore  he,  in  fact,  negatives  the  charge  that  he  published  it  maliciously. 
If  an  application  had  been  made  to  a  Judge  at  Chambers,  he  would  perhaps  have 
struck  out  the  plea,  or  ordered  it  to  be  amended ;  but,  upon  demurrer,  I  think  it 
is  good. 

Martin,  B.  I  am  of  the  same  opinion.  I  think  that  if  all  the  allegations  in  the 
plea  were  proved,  and  the  jury  were  satisfied  that  the  publication  was  bona  fide  and 
without  malice,  they  ought  to  find  a  verdict  for  the  defendant,  as  upon  a  plea  of  not 
guilty ;  for,  if  the  facts  stated  in  this  plea  are  true,  they  justify  the  publication  of 
the  alleged  libel.  This  is  more  like  an  action  for  a  false  representation  than  the 
ordinary  action  for  slander  of  title.  The  plaintiff  says  that  the  defendant  published 
the  alleged  libel  without  "  reasonable  cause ; "  the  defendant  states  that  the  plaintiff 
unlawfully  detained  certain  timber  and  effects,  the  property  of  the  defendant ;  that 
the  defendant  was  informed  and  believed  that  the  plaintiff  intended  to  dispose  of  the 
same  at  the  advertised  sale,  and  therefore  the  defendant  published  the  words  for  the 
purpose  of  warning  all  persons  from  purchasing  the  goods  so  unlawfully  detained  by 
the  plaintiff.  If  that  is  really  the  truth,  there  ought  to  be  a  verdict  for  the  defendant 
upon  that  plea,  and  it  would  be  an  answer  to  the  action. 

Bramwell,  B.  I  also  think  that  the  plea  is  good  on  the  ground  already  stated, 
that  it  amounts  to  the  general  issue ;  for  it  would  not  be  proved,  unless  under  the 
allegation  that  the  defendant  published  the  alleged  libel  for  the  purpose  of  warning 
all  persons  from  purchasing  the  goods,  it  was  shewn  that  it  was  done  bona  fide  and 
without  malice.  [789]  There  is  another  ground  upon  which  this  plea  may  possibly 
be  good,  viz.  that  put  by  Mr.  Temple.  He  says  that  assuming  the  publication  was 
mala  fide,  or  not  done  for  the  purpose  alleged,  still  the  plea  shews  that  all  the  defama- 
tory statements  are  true.  That  may  be  so,  because  I  am  inclined  to  think  that  the 
defamatory  statement  must  be  read  thus — "You  have  put  certain  things  up  for  sale : 
you  are  unlawfully  detaining  from  me  certain  things.  I  do  not  say  that  you  are  about 
to  sell  my  things,  but,  if  you  do  put  them  up,  I  warn  all  persons  against  buying  them." 
It  is- said  that  is  true,  because  the  plaintiff  did  wrongfully  detain  the  defendant's  goods, 
and  the  defendant  was  informed  and  believed  that  the  plaintiff  intended  to  dispose  of 
them.  Whether  that  alone  would  be  a  justification  for  the  publication  of  the  adver- 
tisement and  the  imputation  it  contains,  may  be  a  question  of  some  difficulty.  If  the 
innuendo  had  been  that  the  advertisement  meant  that  the  -things  about  to  be  sold 
were  the  defendant's,  the  plea  would  not  have  been  a  justification.  But  the  innuendo 
is  not,  "  thereby  meaning  that  the  goods  intended  to  be  sold  were  the  defendant's  ; " 
but  "  thereby  meaning  to  cause  it  to  be  believed  that  no  person  could  safely  purchase 
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any  of  the  goods."  The  declaration  and  the  plea  might  possibly  be  read  in  such  a  way 
as  to  render  the  plea  good  on  the  ground  I  have  stated  ;  but  as  the  parties  have  referred 
the  question  to  the  Court  on  demurrer,  instead  of  applying  to  a  Judge  at  Chambers, 
I  think  that  the  plea  is  good  on  the  ground  adverted  to  by  the  other  members  of- the 
Court,  viz.  that  it  amounts  to  the  general  issue. 

Channell,  B.  I  also  think  that,  on  demurrer,  we  must  hold  this  plea  good.  I 
do  so  on  the  ground  that  it  amounts  to  the  general  issue,  and,  if  so,  it  is  not  on  that 
account  open  to  demurrer.  The  plaintiff  might  have  applied  to  a  Judge  at  Chambers 
to  have  the  plea  struck  out,  or  reformed — struck  [790]  out  on  the  ground  that  it 
amounts  to  the  general  issue ;  reformed  on  the  ground  that  it  is  doubtful  whether  the 
defendant  meant  to  set  up  as  a  defence  "  not  guilty  "  or  a  justification,  and  consequently 
it  was  a  pleading  calculated  to  embarrass  the  plaintiff.  The  plaintiff  not  having  done 
so,  the  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 


Woodward  v.  North.  June  8,  1860. — Where  a  writ  has  issued  for  a  sum  under 
201.,  the  notice  mentioned  in  the  indorsement  thereon,  pursuant  to  Reg.  Gen. 
E.  T.  1857,  of  the  defendant's  intention  to  oppose  the  plaintiff's  application  for 
costs,  is  a  notice  within  the  Eeg.  Gen.  H.  T.  r.  161,  and  must  therefore  be  in 
writing. 

[S.  C.  29  L.  J.  Ex.  471 ;  8  W.  R.  694.] 

This  was  a  rule  to  rescind  an  order  of  Wilde,  B.,  whereby  the  execution  in  this 
cause  and  all  the  subsequent  proceedings  were  set  aside,  on  the  ground 
that,  as  the  defendant  gave  notice  to  the  plaintiff  that  he  objected  to  the  payment 
of  costs,  a  summons  should  have  been  previously  taken  out  and  served,  to  enable  the 
plaintiff  to  recover  such  costs.  The  order  was  obtained  on  affidavits,  which  stated 
that  on  the  27th  April  the  defendant  was  served  with  a  writ  to  recover  the  sum  of 
101.  16s.  7d.  This  writ,  in  pursuance  of  the  Rule,  E.  T.  1857,  was  indorsed  as  follows  : 
— "Take  notice,  that  if  judgment  be  signed  for  default  of  appearance  the  plaintiff 
will,  without  summons,  apply  to  a  Judge  for  his  costs  of  suit,  unless  before  such  judg- 
ment you  shall  give  notice  to  him,  or  his  attorney,  that  you  intend  to  oppose  such 
application."  On  the  4th  May  the  defendant  called  at  the  office  of  the  plaintiff's 
attorney  and  paid  his  clerk  the  debt  indorsed  on  the  writ ;  and  at  the  same  time  told 
him  that  he  disputed  his  liability  to  pay  the  costs.  No  summons  was  served  on  the 
defendant  calling  on  him  to  shew  cause  why  he  disputed  his  liability  to  pay  the  costs ; 
and  on  the  16th  May  execution  was  levied  for  41.  14s.  8d.  the  costs  of  the  action. 

[791]  The  affidavit  of  the  clerk,  in  support  of  the  rule,  stated  that  at  the  time 
he  received  the  debt  he  claimed  the  costSj  and  told  the  defendant  that  unless  they 
were  paid  the  action  would  be  proceeded  with  :  that  the  defendant  never  gave  any 
notice  verbally  or  in  writing  that  he  intended  to  oppose  any  application  to  be  made 
to  a  Judge  for  the  costs  of  the  action  :  that  a  Judge's  signature  to  the  indorsement 
on  the  writ  of  summons  was  obtained,  which  entitled  the  plaintiff  to  his  costs  of  suit. 

Gates  now  shewed  cause.  The  notice  to  the  plaintiff,  that  the  defendant  disputed 
his  liability  to  pay  the  costs,  was  sufficient,  although  not  in  writing.  The  case  is  not 
within  the  Reg.  Gen.  H.  T.  185.3,  r.  161,  which  provides  that  "all  notices  required 
by  these  rules,  or  by  the  practice  of  the  Court,  shall  be  in  writing."  The  notice 
mentioned  in  the  indorsement  on  the  writ  of  summons  was  not  a  notice  required  by 
the  Reg.  Gen.  H.  T.  1853,  but  by  a  subsequent  rule  of  E.  T.  1857  ;  and  the  practice 
of  the  Court  does  not  require  a  defendant  to  give  notice  that  he  disputes  his  liability 
to  costs.  [Martin,  B.  This  is  a  notice  required  by  the  rule  of  E.  T.  1857,  which 
prescribes  the  practice  of  the  Court,  and  consequently  it  is  required  to  be  in  writing 
by  the  Reg.  Gen.  H.  T.  1853.] 

Prentice  appeared  to  support  the  rule,  but  was  not  called  upon. 

Per  Curiam, (a)     The  rule  must  be  absolute  to  rescind  the  order. 

Rule  absolute. 

(a)  Pollock,  C.  B.,  Martin,  B.,  Brarawell,  B.,  and  Channell,  B. 
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[792]  Mackay  v.  Ford.  Juue  2,  1860. — K.  being  charged  by  the  plaintiff  with  an 
assault  committed  in  turning  him  out  of  certain  premises  in  which  he  had  agreed 
to  sell  wine  on  commission  under  an  agreement  with  J. ;  the  defendant,  an 
attorney,  appeared  for  K.,  and  stated  that  J.  had  sufhcient  reasons  for  determining 
the  agreement ;  that  he  had  been  plundered  by  the  plaintiff  to  a  frightful  extent. 
Held,  that  no  action  lay  against  the  defendant  for  the  words  so  uttered  by  him 
in  defence  of  his  client. — An  attorney  acting  as  an  advocate  has  the  same 
privilege  as  counsel. 

[S.  C.  29  L.  J.  Ex.  404;  6  Jur.  (N.  S.)  587 ;  8  W.  R.  586 ;  2  L.  T.  514.] 

Declaration.  That  the  defendant  on  the  29th  of  September,  1859,  in  the  presence 
of  divers  liege  subjects,  spoke  and  published  of  the  plaintiff,  in  his  business  of  a  retailer 
of  wine  and  spirits,  the  false,  scandalous,  malicious,  and  defamatory  words  following : — 
"  I  think  there  is  sufficient  cause  for  determining  at  once  the  connection  between 
Mr.  Jones  and  Mr.  Mackay  (meaning  the  plaintiff).  Mr.  Jones  has  been  plundered 
by  this  man  (meaning  the  plaintiff)  to  a  frightful  extent."  Averment :  that  by  reason 
thereof  the  plaintiff  was  greatly  injured  in  his  business,  &c. ;  and  that  J.  W.  and  W.  A. 
refused  to  employ  the  plaintiff  or  have  dealings  with  him  in  his  trade,  &c. 

Plea.     Not  guilty. 

At  the  trial,  before  the  Recorder  of  London,  at  the  Spring  Assizes  at  Chester,  it 
appeared  that  the  plaintiff  had  been  employed  by  one  Jones,  under  an  agreement,  by 
which  Jones  agreed  to  supply  the  plaintiff  with  wines,  &c.,  which  the  plaintiff  was 
to  sell,  taking  for  himself  all  that  he  could  get  above  certain  prices  specified,  and  having 
the  use  of  some  wine  vaults  and  the  fixtures  therein,  for  the  purpose  of  selling  the 
wines,  he  paying  41.  a  week  for  such  accommodation.  The  rent,  rates  and  taxes  to  be 
paid  by  Jones,  and  twelve  months'  notice  to  be  given  on  either  side  of  the  determina- 
tion of  the  agreement.  Jones  having  subsequently  executed  an  assignment  of  his 
estate  to  trustees  for  the  benefit  of  his  creditors,  and  the  trustees  having  sold  the 
premises  to  one  Eaton,  Eaton  required  the  plaintiff  to  leave  the  premises.  He  refused 
to  go,  whereupon  one  Kelly,  the  servant  of  Eaton,  forcibly  turned  him  out  of  posses- 
sion. [793]  The  plaintiff  summoned  Kelly  before  the  magistrates  for  an  assault. 
The  defendant,  who  was  the  solicitor  to  the  trustees  under  Jones's  assignment,  appeared 
for  the  defence,  and  used  the  expression  complained  of  in  addressing  the  magistrates 
for  his  client. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel  submitted  that  the 
plaintiff  must  be  nonsuited,  inasmuch  as  the  words  were  uttered  by  the  defendant  in 
the  discharge  of  his  duty  as  an  advocate,  referring  to  a  supposed  right  of  Jones  to 
terminate  the  agreement.  The  learned  Judge  thought  that  the  propriety  of  the 
dismissal  was  a  matter  distinct  from  the  charge  of  assault,  and  refused  to  stop  the 
case.  The  defendant  was  then  called,  and  stated  that  he  had  been  instructed  by  Jones 
that  the  plaintiff  had  defrauded  Jones's  estate  to  a  frightful  extent,  and  that  he  supposed 
the  charge  to  be  true ;  that  Jones  had  discharged  the  plaintiff,  alleging  this  misconduct 
as  the  cause. 

The  learned  Judge,  pointing  out  that  there  was  no  suggestion  that  the  defendant 
had  any  malicious  motive,  left  it  to  the  jury  to  say  whether  the  defendant  believed 
the  words  to  be  relevant ;  and  whether  he  had  fair  ground  for  so  believing.  The  jury 
found  a  verdict  for  the  plaintiff,  with  201.  damages,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Giffard,  in  Easter  Term,  having  obtained  a  rule  nisi  accordingly, 

Welsby  and  Macintyre  now  shewed  cause.  It  is  not  denied  that  no  action  will  lie 
against  a  barrister  for  words,  spoken  by  him  in  a  cause,  which  are  pertinent  to  the 
matter  in  issue,  as  laid  down  in  Hodgson  v.  Scarlett  (1  B.  &  Aid.  232),  but  there  is  a 
distinction  between  the  privilege  of  counsel  in  this  respect  and  that  of  other  persons. 
[Pollock,  C.  B.  [794]  An  attorney  when  acting  as  an  advocate  has  the  same  privilege 
as  counsel.]  In  Starkie  on  Slander  and  Libel,  vol.  1,  p.  281,  it  is  said  : — "The  same 
protection  which  is  afforded  to  a  party  in  a  judicial  proceeding  is  with  some  limitation 
extended  to  a  professional  advocate.  He  is  not  subject  to  an  action,  provided  the 
facts  which  he  alleges  are  pertinent  to  the  cause,  and  are  suggested  by  his  client ;  for 
though  a  counsel  may  be  expected  to  exercise  a  discretion,  whether  the  facts  which  he 
states,  if  true,  be  material  to  the  issue,  yet  it  would  be  too  much  to  expect  that  he 
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should  take  notice,  at  his  peril,  whether  the  facts  themselves  be  true  or  false."  The 
doctrine  laid  down  in  Revis  v.  Smith  (18  C.  B.  126)  only  applies  to  cases  where  the 
defamatory  matter  is  relevant  to  the  question  in  the  cause.  Here,  however,  the  jury 
must  be  taken  to  have  found  the  words  were  not  relevant.  [Channell,  B.  It  is  clear 
that  no  action  lies  if  the  words  are  relevant :  Henderson  v.  Broomhead  (4  H.  &  N.  569). 
Here  the  supposed  right  of  Jones  to  terminate  the  agreement  was  in  question ;  there- 
fore the  matters  to  which  the  defendant  referred  were  i-elevant.]  The  defendant  was 
not  acting  as  attorney  for  Jones,  but  justifying  under  Eaton.  [Pollock,  C.  B.  It  is 
not  necessary  that  the  imputation  should  emanate  from  the  client ;  if  from  anything 
which  transpires  in  the  course  of  the  cause  there  appears  reasonable  and  probable  cause 
for  making  it,  the  advocate  is  justified.] 

GifFard  and  Crompton  Button,  who  appeared  in  support  of  the  rule,  were  not 
called  upon. 

Pollock,  C.  B.  The  facts  of  this  case  are,  that  the  plaintiff'  entered  into  an 
agreement  with  one  Jones  to  act  as  his  agent  in  the  sale  of  wine.  There  was  a 
provision  that  the  agreement  should  be  determinable  by  twelve  calendar  months' 
notice.  No  doubt  Jones  had  power  to  determine  [795]  the  agreement  if  the  plaintiff 
did  not  act  honestly,  for  he  would  not  have  been  bound  to  submit  to  be  robbed  for  a 
whole  year.  Jones  assigned  his  eff"ects  for  the  benefit  of  his  creditors,  and  the  assignees 
sold  the  business  to  Eaton.  The  plaintiff'  refused  to  go  out  of  the  vaults,  and  Eaton's 
servant  turned  him  out.  The  right  to  do  so  depended  upon  whether  the  charge  made 
against  him  was  true  or  not.  In  ejecting  the  plaintiff^  from  the  vaults  it  does  not 
appear  that  any  force  was  used  other  than  what  was  reasonably  necessary.  The  plaintiff 
charged  Eaton's  servant  with  an  assault.  On  the  hearing  before  the  magistrates,  the 
defendant  appeared  for  Eaton  and  objected  to  the  jurisdiction  of  the  magistrates. 
Properly  speaking,  that  which  he  urged  was  not  an  objection  to  the  jurisdiction  of  the 
magistrates  to  hear  the  complaint,  but  a  matter  of  defence.  It  turned  out  that  the 
act  complained  of  was  done  in  the  exercise  of  a  right,  and  was  no  more  than  the  party 
charged  was  justified  in  doing  in  the  exercise  of  that  right,  and  the  magistrates,  on 
discovering  that  what  was  done  was  in  the  exercise  of  a  right  or  supposed  right,  dis- 
missed the  complaint.  It  was  for  the  purpose  of  shewing  that  the  plaintiff  had  been 
rightfully  dismissed  that  the  defendant  uttered  the  offensive  matter  complained  of. 
The  question  is,  was  it  relevant?  I  think  it  was,  because  it  was  pertinent  to  the 
question  whether  the  agreement  had  been  lawfully  determined.  The  words  were  used 
by  the  defendant  acting  in  the  character  of  counsel  in  a  Court  of  justice,  and,  being 
relevant  to  the  matter  in  hand,  the  speaking  of  them  was  justifiable;  and  therefore 
the  rule  must  be  absolute  to  enter  a  nonsuit. 

Bramwell,  B.  I  agree  in  thinking  that  the  words  were  privileged.  When  the 
defendant  appeared  before  the  magistrates,  he  urged  that  the  alleged  assault  was 
committed  in  the  exercise  of  a  bona  fide  claim  of  right ;  that  the  agree-[796]-ment 
between  the  plaintiff'  and  Jones  had  been  determined  in  consequence  of  the  plaintiff" 
having  plundered  Jones.  It  was  suggested  in  the  course  of  the  argument,  that  because 
the  defendant  might  have  contended  that  the  alleged  assault  was  committed  in  the 
exercise  of  a  claim  of  right,  therefore  the  charge  against  the  plaintiff  was  irrelevant. 
It  may  be  that  he  need  not  have  brought  it  forward.  But  suppose  the  magistrates 
had  said,  "  We  do  not  take  that  view ;  we  think  you  had  no  right  to  turn  the  plaintiff 
out  of  possession  without  a  just  cause  for  dismissing  him."  Surely,  in  answer  to  that, 
the  defendant  might  have  brought  forward  the  charge.  If  that  is  so,  then  it  would 
be  relevant  in  anticipation  of  such  a  view.  In  an  action  by  a  master  for  saying  some- 
thing against  the  character  of  a  servant,  counsel  might  surely  say,  "the  words  were 
spoken  bona  fide  and  I  will  shew  you  that  they  are  true,"  though  it  would  not  be 
essential  to  the  defence  to  shew  that  they  were  true.  That  reasoning  applies  here. 
Then,  the  words  spoken  having  been  pertinent  to  the  question  whether  what 
was  done  was  under  a  bona  fide  claim  of  right,  the  rule  must  be  absolute  to  enter  a 
nonsuit. 

Channell,  B.  The  words  in  question  were  spoken  in  the  course  of  a  judicial 
proceeding  in  which  they  were  not  irrelevant.  The  defendant  appeared  before  the 
magistrates  as  counsel  for  one  Kelly  on  a  charge  of  assault,  having  received  instructions 
from  Jones.  The  plaintiff  had  entered  into  a  contract  with  Jones  which  made  him 
the  servant  of  Jones  while  the  agreement  continued  in  force.  The  assault  complained 
of  was  the  expulsion  of  the  plaintiff  from  the  premises,  and  it  became  important  to 
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see  whether  he  had  a  right  to  be  there.  That  depended  in  part  upon  the  question, 
whether  the  agreement  had  been  determined,  as  it  might  be  if  the  plaintiff  had  mis- 
conducted himself.  The  [797]  plaintiff  took  a  preliminary  objection  that  Kelly  was 
acting  in  the  exercise  of  a  right,  but  I  do  not  see  why  he  should  not  also  enter  on  the 
full  defence  which  depended  on  the  question  whether  Jones  had  put  an  end  to  the 
service. 

Rule  absolute. 


MiLLERSHip  V.  John  Brookes  the  Elder.  May  24,  1860. — An  indenture  sealed 
and  delivered  to  an  attorney  who  is  acting  for  all  the  parties  to  it,  with  directions 
that  it  is  not  to  take  effect  till  something  else  is  done,  operates  merely  as  an 
escrow. — Quaere,  whether,  in  order  to  enable  a  master  to  sue  on  the  covenants 
in  an  indenture  of  apprenticeship,  it  is  necessary  that  he  should  have  executed 
the  deed  or  a  counterpart  of  it. 

[S.  C.  29  L.  J.  Ex.  369.     Applied,  Watkins  v.  Nash,  1875,  L.  R.  20  Eq.  266.] 

Covenant  on  an  indenture  dated  the  27th  of  February,  1858,  whereby,  after 
reciting  that  R.  Brookes,  with  the  approbation  of  the  defendant,  his  father,  had  put 
himself  apprentice  to  the  plaintifi'  as  a  surveyor  for  three  years,  &c.,  the  defendant 
bound  himself  for  the  due  performance  of  the  covenants  therein  conttiined  on  the 
behalf  of  R.  Brookes.  Breach  (inter  alia) :  that  R.  Brookes  did  not  serve  for 
the  term. 

Pleas.     First :  non  est  factum. 

Secondly.  That  the  said  indenture  was  in  these  words  (setting  it  out),  and  was 
not,  nor  was  any  counterpart  thereof,  ever  signed,  sealed,  or  delivered  by  the  plaintiff, 
&c.,  nor  was  any  indenture  of  apprenticeship  whereby  R.  Brookes  was  bound  appren- 
tice to  the  plaintiff  for  the  term  and  in  the  manner  in  the  said  indenture  set  forth, 
and  whereby  the  plaintiff  covenanted  with  R.  Brookes  as  an  apprentice  in  the  art  of 
mine  and  land  surveying  to  teach  and  instruct,  ever  executed  by  the  plaintiff,  &c. ; 
and  although  before  the  making  of  the  said  indenture  the  said  premium  of  251.  was 
duly  paid,  and  R.  Brookes  did  enter  into  the  service  of  the  plaintiff  for  the  purpose 
of  learning,  &c.,  and  remained  in  such  service  until  the  25th  of  July,  1859,  yet  that 
R.  Brookes  never  did,  under  or  by  virtue  of  the  said  indenture  of  apprenticeship,  &c., 
enter  nor  was  received  into  the  service  of  plaintiff  [798]  as  such  apprentice  as  in  the 
declaration  mentioned,  or  for  the  term  therein  mentioned,  &c. 

Thirdly.  That  the  indenture  was  delivered  to  one  G.  Watson  as  an  escrow,  on 
condition  that  a  covenant  by  the  plaintifi'  to  indemnify  R.  Brookes  all  travelling 
expenses  incurred  during  his  apprenticeship  for  and  on  account  of  the  plaintiff,  should 
be  inserted  in  the  said  indenture,  and  the  indenture  executed  by  the  plaintiff;  and 
that  the  indenture  should  not  be  binding  except  the  same  was  executed  by  the  plaintiff, 
and  that  the  plaintiff  never  did  execute  the  same. 

Issues  were  joined  on  the  first  and  third  pleas.  To  the  second  plea  there  was  a 
replication  that  R.  Brookes  did,  under  and  by  virtue  of  the  indenture  of  apprenticeship, 
enter  and  was  received  into  the  service  of  the  plaintiff  as  such  apprentice,  and  did 
remain  after  the  execution  of  the  indenture  by  him  ;  and  that  the  plaintiff  was  always 
ready  to  execute  the  indenture,  but  was  prevented  from  doing  so  by  defendant. 
Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings  in  Hilary  Term,  the  deed 
was  produced.  It  appeared  to  have  been  executed  by  the  defendant  and  his  son,  but 
not  by  the  plaintiff.  Watson,  an  attorney,  who  was  called  as  a  witness  for  the 
plaintiff,  deposed  that  on  the  execution  the  defendant  and  his  son  delivered  the 
indenture  as  their  act  and  deed,  putting  their  thumbs  upon  the  seals.  He  believed 
that  immediately  upon  that  the  defendant  said,  "  By  the  way,  you  have  said  nothing 
about  expenses."  There  was  a  pencil  memorandum  on  the  deed,  "  Mem.  to  pay 
expenses  beyond  four  miles."  In  answer  to  a  question  by  the  Judge,  Watson  said 
that  he  prepared  the  deed,  and  held  it,  as  between  the  parties.  The  defendant  and 
his  witnesses  proved  that  he  told  Watson,  before  he  signed,  that  the  plaintiff  was  not 
to  be  allowed  to  sign  the  deed  till  an  arrangement  was  made  as  to  the  son's  travelling 
expenses,  [799]  and  that  Watson  had  made  a  memorandum  on  the  deed  to  that  effect. 
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The  learned  Judge  told  the  jury  that  if  a  person,  at  the  time  of  his  delivery  of  a 
deed  to  a  stranger,  says  it  is  not  his  deed,  or  annexes  a  condition,  it  is  not  his  deed ; 
and  his  lordship  asked  them  whether  the  stipulation  was  made  before  or  after  the 
execution  of  the  deed,  and  whether  the  defendant  made  his  being  bound  conditional 
on  something  being  done  by  the  plaintiff.  The  jury  found  that  the  stipulation  was 
before  the  execution  of  the  deed ;  that  it  was  not  intended  as  a  valid  objection  to  the 
indenture,  and  that  the  defendant  did  intend  that  the  deed  should  bind  him.  They 
also  found  that  the  deed  was  delivered  as  a  complete  deed ;  and  a  verdict  was 
entered  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him. 

Huddleston,  in  the  same  term,  obtained  a  rule  nisi  to  enter  the  verdict  accord- 
ingly, on  the  grounds,  first,  that  the  indenture  not  having  been  executed  by  the 
plaintiff,  he  could  not  maintain  any  action  upon  it;  and,  secondly,  that  the  facts 
shewed  that  the  indenture  was  delivered  as  an  escrow. 

Gray  and  Scotland  now  shewed  cause.  The  question,  whether  the  deed  was 
delivered  as  an  escrow  or  a  complete  deed,  is  concluded  by  the  finding  of  the  jury 
that  it  was  delivered  as  a  complete  deed.  (They  also  argued  that  the  plaintiff  might 
sue  on  the  deed,  though  it  was  not  executed  by  him,  citing  Com.  Dig.  "  Fait "  (C.  2), 
Morgan  v.  Pike  (14  C.  B.  473),  Phillips  v.  Clift  (4  H.  &  N.  168),  Mien  v.  Topp  (6  Exch. 
424),  and  Wiiistoiie  v.  Linn  (1  B.  &  C.  460).) 

Huddleston  and  B.  C.  Robinson,  in  support  of  the  rule.  The  deed  was  not  to  be 
executed  by  the  plaintiff,  and  there-[800]-fore  not  to  be  under  his  control  or  delivered 
to  him  until  an  arrangement  was  made  as  to  travelling  expenses.  That  shews  that 
the  deed  was  not  delivered  otherwise  than  as  an  escrow.  (They  also  argued  that  the 
plaintiff  not  having  executed  the  deed,  the  apprentice  had  not  that  right  to  instruction 
during  the  whole  term  of  the  apprenticeship  which  the  defendant  bargained  for,  and 
they  cited  Burn's  Justice,  tit.  "Apprentices  in  General,  How  to  be  Bound,"  Pitman  v. 
Woodbury  (3  Exch.  4),  Swatman  v.  Ambler  (8  Exch.  72),  and  the  judgments  of 
Bayley,  J.,  and  Holroyd,  J.,  in  JVinstme  v.  Linn  (I  B.  &  C.  460,  468,  469).) 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  deed  was  delivered  only  as  an 
escrow.  We  must  look  at  what  took  place  as  one  entire  transaction.  It  is  likely  that 
the  defendant  may  have  said,  "This  is  my  act  and  deed  but  is  not  to  bind  me  until 
something  else  is  done,"  and  then  delivered  the  document^to  the  attorney  to  obtain  the 
plaintiff's  execution  of  it.  If  the  deed  was  not  intended  to  operate  till  then,  it  was 
an  escrow. 

Martin,  B.  Considering  this  question  apart  from  the  finding  of  the  jury,  I 
should  say  that  the  deed  was  an  escrow.  The  fair  conclusion  from  the  facts  is  that 
the  defendant  said,  "  Before  I  am  to  be  finally  bound,  an  arrangement  must  be  made 
as  to  the  travelling  expenses  of  my  son."  That  is  delivering  the  deed  as  an  escrow, 
and  had  I  been  on  the  jury  I  should  have  so  found. 

Wilde,  B.  I  am  of  the  same  opinion.  The  obvious  intention  of  the  defendant 
was  that  the  deed  should  not  be  completed  till  an  arrangement  had  been  made  with 
respect  to  the  travelling  expenses.  The  defendant  sup-[801]-posed  that  the  deed 
would  not  be  binding  until  it  had  been  executed  by  the  plaintiff. 

Bramwell,  B.  The  parties  very  properly  admitted  that  the  question  was  rather 
one  of  law  than  of  fact.  However,  I  thought  it  right  to  leave  the  question  to  the  jury, 
who  found  that  the  deed  was  delivered  as  a  complete  deed.  Whether  they  thought 
that  nothing  more  was  to  be  done,  or  that  the  defendant  was  not  to  execute  the  deed 
over  again,  I  do  not  know.  I  think,  however,  that  I  ought  to  have  nonsuited  the 
plaintiff,  for  it  is  manifest  that  he  did  not  mean  to  be  bound  till  something  more  was 
done ;  the  transaction  being,  that  the  defendant  and  his  son,  in  the  presence  of  the 
defendant's  attorney,  executed  the  deed  and  delivered  it  to  him,  saying  at  the  instant 
of  execution  that  they  were  not  to  be  bound  until  something  else  was  done.  The  rule 
must,  therefore,  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. (a) 

(a)  As  to  the  effect  of  delivering  a  deed  to  the  party  to  whom  it  is  made,  under 
circumstances  similar  to  those  in  this  case  :  see  Co.  Litt.,  36  a. 
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Norwood  v.  Pitt.  June  7,  1860. — The  41st  section  of  the  7  &  8  Geo.  4,  c.  .30,  for 
consolidating,  &c.,  the  laws  relating  to  malicious  injuries  to  property,  provides, 
that  in  actions  commenced  against  any  person  for  anything  done  in  pursuance  of 
that  Act,  though  a  verdict  shall  be  given  for  the  plaintiff,  the  plaintiff  shall  not 
have  costs  against  the  defendant  unless  the  Judge,  before  whom  the  trial  shall  be 
heard,  shall  certify  his  approbation  of  the  action  and  of  the  verdict  obtained 
therein.  On  a  suggestion  entered  to  deprive  a  plaintiff  of  costs  under  this 
section  : — Held,  that  it  is  sufficient  for  the  defendant  to  shew  that  he  had  reason- 
able ground  for  believing  that  an  offence  had  been  committed  which  justified  him 
in  giving  the  plaintiff  into  custody. — Quare,  how  far  the  question  whether  there 
was  such  reasonable  ground  of  belief  is  for  the  Court. — The  defendant  having 
entered  a  suggestion  to  deprive  the  plaintiff  of  costs  under  the  above  mentioned 
section,  the  plaintiff  traversed  the  suggestion.  Issue  having  been  joined,  the 
defendant  succeeded  on  the  trial.—  Held,  that  he  was  not  entitled  to  any  costs 
of  the  trial  of  such  issue  under  the  81st  section  of  the  Common  Law  Procedure 
Act,  1852,  or  otherwise. 

[S.  C.  29  L.  J.  Ex.  127 ;  6  Jur.  (N.  S.)  614.] 

Trespass  for  imprisoning  the  plaintiff,  and  conveying  him  in  custody  to  a  police 
station. 

Plea.     Payment  into  Court  of  51. 

[802]  Replication.  That  the  said  sum  is  not  sufficient  to  satisfy  the  claim  of  the 
plaintiff. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Hertford  Spring  Assizes,  1859, 
when  the  jury  found  £hat  the  sum  of  51.  paid  into  Court  was  not  sufficient  to  satisfy 
the  claim  of  the  plaintiff,  and  they  assessed  the  damages,  over  and  above  that  sum, 
at  151. 

Afterwards,  by  leave  of  the  Court,  a  suggestion  was  entered  in  these  words : — 
"The  defendant  gives  the  Court  here  to  understand  and  believe  that  the  trespasses 
in  the  declaration  mentioned,  for  which  this  action  is  commenced  and  prosecuted 
against  the  defendant,  were  acts  done  by  him  in  the  execution  and  in  pursuance  of 
an  act  of  parliament  made  and  passed  in  the  8th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  entitled  'An  Act  for  consolidating  and  amending  the  Laws 
of  England  relating  to  malicious  injuries  to  property.'  And  the  defendant  further 
gives  the  Court  to  understand  and  be  informed  that  the  Judge  before  whom  the  trial 
of  this  cause  took  place  (according  to  the  true  intent  and  meaning  of  the  said  act  of 
parliament  in  that  behalf)  was  the  Hon.  Sir  W.  Wightman,  Knt.,  and  that  the  said 
Judge  did  not  nor  would,  although  requested  by  the  plaintiff  to  do  so,  certify  his 
approbation  of  the  action  or  of  the  verdict  therein  obtained  as  aforesaid." 

The  suggestion  was  traversed  as  follows  : — "  That  the  trespasses  in  the  declaration 
mentioned,  for  which  this  action  was  commenced  and  prosecuted  against  the  defendant, 
were  not,  nor  were  any  of  them,  acts  done  by  the  defendant  in  the  execution  or  in 
pursuance  of  the  said  act  of  parliament  in  the  said  suggestion  mentioned  ;  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  county  :  and  the  defendant  doth  the  like." 

The  issue  on  the  suggestion  came  on  to  be  tried  before  [803]  Blackburn,  J.,  at 
the  Chelmsford  Summer  Assizes,  1859,  when  the  defendant  proved  that  on  the  29th 
of  April,  1858,  the  plaintiff  had  cut  down  an  oak  tree  which  stood  in  the  hedge  of  a 
field  of  growing  barley  belonging  to  the  defendant,  and  that  the  tree  had  fallen 
amongst  the  barley.  At  about  three  o'clock  in  the  afternoon  the  defendant,  seeing 
the  plaintiff  stripping  the  bark,  and  treading  down  the  barley  in  doing  so,  expostu- 
lated with  him,  threatening  to  send  for  a  policeman.  At  six  o'clock  the  plaintiff  had 
cut  down  another  tree,  which  also  fell  into  the  barley.  The  defendant  then  sent  for 
a  policeman.  The  policeman  and  the  defendant  then  requested  the  plaintiff  to  take 
up  his  tools  and  go  away.  The  plaintiff  did  not  know  who  had  employed  him,  but 
said  he  would  go  and  see  for  his  master.  He  left  as  if  for  that  purpose  ;  but  the 
defendant  returning  to  the  spot  shortly  after,  again  found  him  lopping  the  tree,  and 
gave  him  into  custody,  on  a  charge  of  wilfully  damaging  the  barley.  The  defendant 
swore  that  he  believed  he  had  a  perfect  right  to  give  the  plaintiff  into  custody, 
because  the  plaintiff  was  wilfully  damaging  his  property.  On  cross-examination,  the 
defendant  admitted  that  the  timber  h^d  belonged  to  Captain  Phillimore,  the  defen- 
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dant's  landlord,  and  had  recently  been  sold  by  him,  and  that  he  knew  that  the  timber 
felled  by  the  plaintiff  was  some  which  had  been  sold. 

The  learned  Judge  asked  the  jury,  first,  whether  the  defendant  bona  fide  and 
reasonably  believed  that  the  plaintiff  was  cutting  down  the  trees  without  any  belief 
on  his  part  that  he  had  a  right  to  do  so ;  secondly,  whether  the  defendant  reasonably 
thought  that  the  plaintiff  had  committed  a  trespass  for  which  he  might  be  convicted 
under  the  24th  section  of  the  7  &  8  Geo.  4,  c.  30,  s.  24.  The  jury  found  that  the 
defendant  was  acting  bona  fide,  and  that  he  was  reasonably  justified  in  thinking  that 
the  [804]  plaintiff  was  acting  without  a  reasonable  belief  on  his  part  that  he  had  a 
right  to  do  what  he  did.  Upon  this  a  verdict  was  entered  for  the  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict ;  and  accordingly, 

Hawkins,  in  Michaelmas  Term,  1859,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  plaintiff,  on  the  ground  that  there  was  no  reasonable  foundation  for  the  defendant's 
belief;  that  the  Judge  ought  to  have  ruled  that  the  defendant  was  not  acting  in 
pursuance  of  the  Act,  and  that  the  verdict  was  against  the  evidence. 

Montagu  Chambers  and  Garth  shewed  cause  (in  Hilary  Vacation,  Feb.  1 1).  The 
question  whether  the  defendant  was  acting  under  a  bona  fide  belief  that  he  was 
justified  in  giving  the  plaintiff  into  custody  was  for  the  jury,  and  has  been  rightly 
decided  by  them.  Beechey  v.  Sides  (9  B.  &  C.  806)  shews  that  where  the  facts  are 
such  that  a  party  may  be  considered  as  having  any  fair  colour  for  supposing  he  is 
warranted  by  the  7  &  8  Geo.  4,  c.  30,  in  doing  that  which  is  made  the  subject  of  an 
action,  he  is  entitled  to  notice  of  action  under  the  41st  section. 

Honyman,  in  support  of  the  rule.  The  defendant's  real  complaint  was  that  the 
tree  was  cut  down  carelessly,  so  as  to  injure  his  barley.  Such  want  of  care  was  not 
sufficient  to  justify  the  defendant  in  believing  that  an  offence  had  been  committed 
under  the  22nd  section  of  the  7  &  8  Geo.  4,  c.  30,  which  applies  only  to  cases  where 
there  is  "damage  with  intent  to  destroy;"  or  under  the  24th  section,  which  applies 
only  where  the  damage  is  committed  "  wilfully  and  maliciously." 

Bramwell,  B.  If  the  question,  whether  the  defendant  [805]  was  acting  under  a 
bona  fide  belief  that  he  was  justified,  was  for  the  jury,  I  think  that  the  verdict  is 
right;  if  it  is  a  question  for  the  Court,  I  think  that  the  defendant  had  reasonable 
ground  for  believing  that  the  plaintiff  was  committing  such  a  wilful  injury  as  would 
have  been  within  the  statute.  Indeed  I  am  not  sure  that  such  an  offence  was  not 
committed.  The  plaintiff'  was  found  felling  trees  at  a  time  when  it  was  objectionable 
to  do  so,  the  ground  being  soft  and  the  barley  springing  up.  He  had  not  cut  off  the 
boughs  before  felling  the  trees,  and  was  barking  the  trees  as  they  lay  in  the  barley, 
trampling  down  the  barley  at  every  step.  Though  the  trees  belonged  to  the  defendant's 
landlord,  it  does  not  follow  that  he  had  a  right  to  cut  them  down  during  the  tenancy, 
and  certainly  not  at  a  time  when  the  doing  so  would  be  injurious  to  the  defendant's 
growing  crops.  There  was  then  no  evidence  that  the  plaintiff  had  any  right  to  be  in 
the  defendant's  field  treading  down  his  growing  barley.  Nor  should  I  be  prepared  to 
say  that  a  man  who  does  an  act  injurious  to  another,  for  aught  that  appears  without 
authority,  against  repeated  remonstrances,  and  at  a  time  when  it  is  particularly 
mischievous  to  do  it,  is  not  committing  a  wilful  and  malicious  injury.  If  he  does  it  at 
such  a  time  from  the  improper  motive  of  saving  himself  the  trouble  of  coming  at  a 
proper  time,  it  would  in  the  eye  of  law  be  malicious.  But  whether  this  be  so  or  not, 
it  is  impossible  to  say  that  the  defendant  had  not  reasonable  ground  for  believing  that 
the  plaintiff's  act  was  wilful  or  malicious.  Therefore  the  plaintiff  is  entitled  to  our 
judgment. 

Channell,  B.  It  is  unnecessary  to  decide  whether  the  plaintiff  had  committed 
an  offence  against  the  statute.  If  the  defendant  had  reasonable  ground  for  believing 
that  such  an  offence  had  been  committed  as  would  justify  him  in  giving  the  plaintiff" 
into  custody,  that  is  sufficient  for  the  [806]  present  purpose.  Whether  the  question 
is  for  the  Judge  or  the  jury  it  is  unnecessary  to  determine;  for  if  it  were  for  the 
jury,  they  have  decided  it  rightly ;  if  for  the  Court,  then  we  take  the  same  view  as  the 
juiy  did. 

Kule  discharged. 

Judgment  having  been  entered  up  for  the  costs  of  the  issue  joined  on  the 
suggestion, 

Honyman  now  moved  for  a  rule  to  set  aside  the  judgment  so  signed. 
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Garth,  who  appeared  to  shew  cause  in  the  first  instance,  objected  that  the  judgment 
was  not  perfected  because  the  costs  had  not  been  taxed. 

Bramvvell,  B.  The  judgment  is  sufficiently  signed  to  give  us  a  right  to  set  it 
aside  if  it  is  wrong. 

Honyman.  The  defendant  is  not  entitled  to  any  costs  of  the  suggestion.  Looking 
at  the  41st  section  of  the  7  &  8  Geo.  4,  c.  30,  it  would  appear  that  the  judgment 
should,  have  been,  that  the  plaintiff  do  recover  the  sum  of  151.  over  and  above  the 
sum  of  51.  paid  into  Court,  and  no  costs.  At  common  law  no  costs  were  given  to 
either  side.  The  23  Hen.  8,  c.  1 5,  first  gave  costs  to  defendants  in  certain  actions  if, 
after  appearance  of  the  defendant,  the  plaintiff  should  be  nonsuited  or  any  verdict 
happen  to  pass  by  lawful  trial  against  the  plaintiff  in  any  such  action.  The  4  Jac.  1, 
c.  3,  extends  the  provisions  of  this  Act  to  all  actions.  The  8  &  9  Wm.  3,  c.  11,  s.  2, 
gives  to  defendants  their  costs  on  demurrer.  But  unless  a  defendant  can  bring  him- 
self within  the  terms  of  these  statutes  he  is  not  entitled  to  costs.  The  present  case  is 
not  within  the  terms  of  either  of  them. 

[807]  Garth  shewed  cause.  Whatever  may  have  been  the  rule  at  common  law, 
the  defendant  is  now  entitled  to  the  costs  of  the  issue  joined  on  the  suggestion.  The 
traverse  of  a  suggestion  is  a  pleading,  and  the  issue  joined  upon  it  is  within  the  81st 
section  of  the  Common  Law  Procedure  Act,  1852,  which  provides  "that  the  costs  of 
any  issue,  either  of  fact  or  law,  shall  follow  the  finding  or  judgment  upon  such  issue, 
and  be  adjudged  to  the  successful  party,  whatever  be  the  result  of  the  other  issue  or 
issues."  [Martin,  B.  Looking  at  the  previous  sections,  beginning  at  the  77th,  it  is 
clear  that  those  words  refer  to  issues  on  pleadings  in  the  action,  in  the  ordinary  sense. 
Bramwell,  B.  In  other  words,  issues  on  pleadings  to  maintain  or  defeat  the  action  of 
the  writ.]  By  Reg.  Gen,  H.  T.  1853,  62,  the  costs  of  issues  follow  the  judgment. 
[Martin,  B.  It  appears  to  me  that  the  defendant  is  not  entitled  to  any  judgment. 
Pollock,  C.  B.,  referred  to  Partridge  v.  Gardner  (4  Exch.  303).]  The  issue  on  the 
suggestion  is  one  which  arises  in  the  course  of  the  cause  :  it  is  on  a  matter  which  is  to 
determine  how  the  judgment  shall  be  entered.  This  is  similar  to  the  case  of  a  sugges- 
tion of  breaches  in  an  action  on  a  bond.  [Channell,  B.  There  the  statute  says  that 
a  suggestion  shall  be  entered,  and  that  must  be  done  before  the  judgment  can  be 
enforced.  Martin,  B.  Suppose  in  an  action  on  a  bond  a  suggestion  of  breaches, 
which  is  traversed,  and  on  the  trial  of  the  issue  before  the  sheriff  the  jury  find  that 
the  plaintiff  has  sustained  no  damage,  or  that  the  breaches  assigned  have  not  been 
committed,  would  the  defendant  get  his  costs "?]  In  Watson'v.  Quilter  (11  M.  &  W.  760) 
there  was  a  suggestion,  under  the  Middlesex  County  Court  Act  (23  Geo.  2,  c.  33,  s.  19), 
to  deprive  the  plaintiff  of  costs  and  allow  the  defendant  double  costs ;  and  the  Court 
said  that  if  the  defendant  had  succeeded  on  the  issue  taken  on  a  traverse  of  the 
suggestion,  [808]  he  would  be  entitled  to  the  costs.  [Martin,  B.  That  is  because  he 
would  have  judgment  for  the  double  costs.  If  this  defendant  was  entitled  to  judgment 
in  the  action,  he  would  be  entitled  to  all  the  costs,  as  incidental  to  it.]  The  4  Jac.  1, 
c.  3,  s.  2,  enacts  that  if  any  person  shall  commence  or  sue  "  in  any  Court  of  record,  or 
any  other  Court,  any  action,  &c.,  wherein  the  plaintiff  or  demandant  might  have  costs 
(if  in  case  judgment  should  be  given  for  him) ;  and  the  plaintiff,  &c.,  in  any  such 
action,  &c.,  after  the  appearance  of  the  defendant  or  defendants,  be  nonsuited;  or 
that  any  verdict  happens  to  pass  by  any  lawful  trial  against  the  plaintiff,  &c.,  in  any 
such  action,  &c.,  that  then  the  defendant,  &c.,  shall  have  judgment  to  recover  his  costs," 
&c.  The  present  case  comes  within  the  very  words  of  this  statute.  It  would  be  an 
injustice  to  the  defendant  if  he  does  not  get  his  costs,  because  the  plaintiff  would  have 
got  the  costs,  if  he  had  succeeded  on  the  issue  taken  on  the  suggestion.  [Martin,  B., 
referred  to  Hickman  v.  Golley  (2  Strange,  1120),  and  Gray  on  Costs,  p.  194.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  is  no  rule  of  Court  or  statute 
which  calls  upon  us  to  give  costs  to  the  defendant  in  this  case.  Our  judgment  is  for 
him  without  costs.  If  we  ought  to  give  costs,  the  judgment  is  erroneous  and  may  be 
corrected. 

Martin,  B.  The  proper  form  of  judgment  in  a  case  like  the  present  is  given  in 
Chitty's  Forms,  p.  836. 

Bramwell,  B.,  and  Channell,  B.,  concurred. 

Rule  absolute  to  set  aside  the  judgment  signed  for  the  costs  of  the  suggestion. 
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[809]  In  ex  parte  Harkis,  re  the  Anglo-French  Porcelain  Company 
(Limited),  and  the  Anglo-French  Porcelain  Company  (Limited)  v.  Harris. 
May  22,  1860. — The  Court  refused  to  make  an  order,  under  the  19  &  20  Vict, 
c.  47,  s.  23,  on  a  Company  to  rectify  its  register,  by  inserting  the  name  of  a 
purchaser  of  shares,  at  the  instance  of  the  seller,  pending  an  action  by  the 
Company  against  the  seller  for  calls  alleged  to  be  due  on  the  shares  before  the 
transfer. 

[S.  C.  29  L.  J.  Ex.  364.] 

H.  T.  Cole,  in  Hilary  Term,  had  obtained  a  rule  calling  on  the  Anglo-French 
Porcelain  Company  (Limited)  to  shew  cause  why  the  share  register  of  the  Company 
should  not  be  rectified  by  entering  the  name  of  F.  Webbe  thereon  instead  of  W.  Harris, 
such  rectification  to  bear  date  and  be  deemed  to  all  intents  and  purposes  to  have  been 
made  on  the  22nd  of  April,  1859 ;  and  why  in  the  meantime  all  proceedings  in  the 
action  should  not  be  stayed. 

From  the  affidavits  in  support  of  the  rule,  it  appeared  that  on  the  1st  of  October, 
1857,  the  Company  was  incorporated  under  the  Joint  Stock  Companies  Acts,  1856 
and  1857  :  that  the  4th  of  the  articles  of  association  was  as  follows:  "Every  share- 
holder shall  pay  the  amount  of  each  share  subscribed  by  him  by  instalments  in  manner 
following ;  that  is  to  say,  the  sum  of  41.  in  respect  of  each  share  on  the  day  of  the 
allotment  thereof,  or  of  the  signature  by  him  of  the  memorandum  or  articles  of 
association,  whichever  shall  first  happen,  and  the  like  sum  of  41.  respectively  on  the 
expiration  of  the  several  periods  of  three,  six,  nine,  and  twelve  months  from  the  day 
of  allotment,"  &c.  :  that  Harris  took  twenty  shares,  and  paid  the  first  instalment  of  41. 
on  the  21st  of  September,  1858,  and  was  registered  as  proprietor  of  the  said  shares : 
that  by  a  resolution  passed  in  all  respects  according  to  the  provisions  of  the  said  acts 
of  parliament  and  the  regulations  of  the  Company,  at  a  general  [810]  meeting  of  the 
Company  convened  for  that  purpose  (a)  on  the  21st  of  January,  1859,  and  duly  con- 
firmed at  a  subsequent  general  meeting  on  the  23rd  of  February,  1859,  it  was  resolved 
that  "  the  article  numbered  4  shall  be  repealed,  and  the  following  article  shall  be 
enacted  in  its  stead  : — Every  shareholder  shall  pay  a  deposit  of  41.  in  respect  of  each 
share  applied  for  and  subscribed  for  by  him  on  the  day  of  the  allotment  thereof  to 
him,  or  of  the  signature  by  him  of  the  memorandum  or  articles  of  association,  &c., 
whichever  shall  first  happen  ;  and  the  directors  may,  from  time  to  time,  make  such 
calls  on  the  shareholders  in  respect  of  monies  remaining  unpaid  on  their  shares  as 
they  may  think  fit,"  &c. :  that  on  the  4th  of  April,  1859,  Harris  agreed  with 
F.  Webbe  to  transfer  the  shares  in  question  to  him,  and  did  so  by  an  instrument  of 
transfer  in  writing  duly  made  and  signed  in  all  respects  in  accordance  with  the 
requirements  of  the  said  Acts ;  and  F.  Webbe  then  accepted  the  same  and  signed  the 
instrument  of  transfer,  (a  copy  of  which  was  annexed) :  that  on  the  22nd  of  April, 
1859,  application  being  made  to  the  directors  to  register  the  transfer,  they  refused  to 
do  so  on  the  ground  that  Harris  was  indebted  to  the  Company  :  that  no  call  was  made 
on  the  said  shares  at  the  time  of  the  transfer  and  application  to  the  directors  to 
register  the  same:  that  on  the  2nd  of  August,  1859,  a  call  of  41.  a  share  was  made, 
and  on  the  18th  of  November,  1859,  another  like  call :  that  an  action  had  been  com- 
menced against  Harris  to  recover  these  calls,  (the  declaration,  which  was  annexed, 
being  in  the  usual  form  of  an  action  for  calls) :  that  Harris  had  been  prevented  by  ill 
health  from  making  the  application  at  an  earlier  period,  and  that  it  was  not  made  for 
the  purpose  of  delay. 

The  Company  filed  aflfidavits  in  reply  tending  to  shew,  first,  that  the  meeting  at 
which  the  article  No.  4  was  [811]  repealed  was  not  duly  held  ;  that  at  the  time  of 
the  transfer  the  defendant  was  indebted  to  the  Company  in  the  amount  of  an  instal- 
ment, which  was  due  on  the  21st  of  December,  1858  :  that  F.  Webbe  was  in  indigent 
circumstances,  and  that  the  transfer  was  not  bona  fide. 

John  Simon  and  Chandos  Leigh  now  shewed  cause,  and  argued,  first,  that  the 
defendant  was  a  shareholder,  subject  to  the  provisions  of  the  article  No.  4,  and  upon 
the  4th  of  April,  when  the  transfer  bore  date,  was  indebted  to  the  Company  for  one 
or  more  instalments  upon  his  shares :  that  the  substituted  article  applied  only  to 

(a)  See  19  &  20  Vict.  c.  47,  ss.  33,  34. 
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shareholders  who  should  become  such  after  its  date :  that  the  resolution  which 
purported  to  enact  it  was  inoperative  and  void,  and  that  the  transfer  to  Webbe  was 
collusive  and  void. 

H.  T.  Cole,  in  support  of  the  rule,  argued  that  the  4th  article,  having  been 
repealed,  must  be  treated  as  if  it  had  never  existed,  referring  to  Regina  v.  Mawgan 
(8  A.  &  E.  496),  Barrmv  v.  Arnaud  (8  Q.  B.  595) :  that  the  facts  shewed  that  the 
meeting  at  which  the  resolution  repealing  it  had  passed  was  regularly  called  :  that 
therefore  no  call  was  due  when  the  transfer  was  tendered  for  registration,  and  that  the 
poverty  of  the  transferee  was  immaterial,  if  it  appeared  that  the  party  transferring 
meant  to  transfer  and  get  rid  of  his  shares  absolutely ;  citing  In  re  the  Mexican  and 
South  American  Company,  De  Pass's  case  (4  De  Gex  &  J.  544).  [Channell,  B.  Though 
the  register  is  made  evidence  by  the  26th  section  of  the  19  &  20  Vict.  c.  47,  it  is 
not  conclusive  evidence.] 

^Pollock,  C.  B.  This  is  an  application  to  the  Court  under  the  25th  section  of  the 
Joint  Stock  Companies  Act,  [812]  1856  (19  &  20  Vict.  c.  47),  to  order  that  the  register 
be  rectified  by  entering  the  name  of  F.  Webbe.  If  we  make  the  rule  absolute  there 
is  no  appeal  from  our  decision.  We  think  that  we  ought  not  to  interfere  in  a  case 
like  the  present,  and  therefore  the  rule  will  be  discharged. 

Bramwell,  B.  If  the  register  were  made  conclusive  on  the  point  in  dispute,  it 
might  be  necessary  to  decide  the  questions  brought  before  us.  But  I  think  it  is  not 
conclusive,  and,  that  being  so,  that  we  ought  not  to  interfere.  The  materials  before 
us  are  not  sufficient  to  enable  us  to  decide  the  question  as  to  the  operation  of  the 
substituted  article.  It  does  not  appear  whether  or  not  the  whole  capital  was  sub- 
scribed when  that  article  passed.  If  not,  it  may  apply  to  future  shareholders  only ; 
otherwise  it  must  have  a  different  construction. 

Channell,  B.  I  am  of  the  same  opinion.  This  is  an  application  on  the  part  of 
the  defendant  for  an  order  to  strike  his  name  out  of  the  register  of  shareholders  and 
substitute  that  of  another  person.  By  the  26th  section  of  the  19  &  20  Vict.  c.  47,  the 
register  is  made  evidence,  but  not  conclusive  evidence.  If  we  strike  out  the  name  of 
the  defendant,  there  would  be  great  difficulties  in  the  way  of  the  plaintiffs  proceeding 
against  him;  while,  if  his  name  is  retained  on  the  register,  he  may  by  plea  and 
evidence  shew  that  it  ought  not  to  be  there. 

Rule  discharged. 

[813]  Maltby  V.  MURRELLS.  May  22  and  23,  1860. — A  promissory  note  payable 
on  demand  is  within  "The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855," 
(18  &  19  Vict.  c.  67),  and  the  six  months  within  which  after  the  note  is  due,  a 
writ  may  be  issued  under  that  Act,  run  from  the  date  of  the  note. — But  a  writ 
issued  after  that  period,  though  irregular,  is  not  void,  and  the  irregularity  may 
be  waived  by  the  conduct  of  the  defendant. — Therefore,  where  the  plaintiff  having 
served  the  defendant  with  a  writ  under  that  Act,  more  than  six  months  after  the 
date  of  a  promissory  note  payable  on  demand,  and  having  signed  judgment  and 
issued  execution,  the  defendant  requested  him  to  instruct  the  sheriff  to  withdraw, 
after  a  levy  of  part  of  the  judgment  debt,  (the  plaintiff  also  holding  a  mortgage 
security),  and  authorized  the  sheriff  to  re-enter  at  any  time  and  levy  the  remainder 
of  the  debt :  Held,  that  the  defendant  had  precluded  himself  from  applying  to 
set  aside  the  writ,  judgment,  and  execution ;  and  that  the  official  assignee  under 
his  bankruptcy  was  in  the  same  situation. 

[S.  C.  29  L.  J.  Ex.  377.] 

Lush,  on  behalf  of  Patrick  Johnson,  the  official  assignee  of  the  defendant,  a  bank- 
rupt, had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  writ  of 
summons  issued  in  this  cause,  and  all  subsequent  proceedings  thereon,  as  well  as  the 
judgment  and  execution,  should  not  be  set  aside  as  void  and  irregular  and  why  the 
amount  levied  under  the  execution  herein  should  not  be  repaid  by  the  plaintiff  to  the 
said  official  assignee. 

The  affidavits  in  support  of  the  application  stated,  that  in  the  month  of  December, 
1858,  the  defendant  purchased  of  the  plaintiff  his  stock  and  business  of  a  stationer, 
and  for  part  of  the  purchase  money  the  defendant  gave  the  plaintiff  his  note  of  hand, 
dated  the  13th  January,  1859,  for  12401.,  payable  on  demand.     On  the  15th  March, 
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1836,  the  note  remaining  unpaid,  the  defendant  was  served  with  a  writ  of  summons, 
issued  and  bearing  date  that  day,  in  the  form  provided  by  "  The  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855,"  with  a  copy  of  the  promissory  note,  including  the 
date,  indorsed  thereon.  On  the  27th  of  the  same  month  judgment  was  signed  and 
execution  issued,  of  which  the  defendant  had  notice  from  the  plaintiff,  and  on  the 
28th  the  sheriff  seized.  In  addition  to  the  note  of  hand  the  defendant  assigned  to 
the  plaintiif,  by  way  of  mortgage,  the  defendant's  contingent  interest  in  certain  stock 
and  a  policy  of  assurance  for  10001.,  and  the  defend-[814]-ant  having  pointed  out  that 
it  would  therefore  be  unjust  to  sell  to  the  full  amount  of  the  judgment,  the  plaintiff 
consented  to  reduce  the  levy  to  9001.,  upon  the  defendant  signing  the  following 
paper : — 

In  the  Exchequer  of  Pleas. 

Between  John  Malihy,  Plaintiff,  and  Thomas  Murrells,  Defendant. 

"  I  hereby  request  you  to  instruct  the  sheriff  not  to  levy  under  the  writ  of  fieri 
facias  issued  on  the  judgment  in  this  action  to  the  full  amount  indorsed  thereon  ;  but 
inasmuch  as  the  judgment  debt  in  this  action  is  secured  to  a  certain  extent  by  the 
assignment,  by  way  of  mortgage,  of  the  13th  of  January,  1859;  and  inasmuch  as  it 
will  be  greatly  to  the  benefit  of  my  other  creditors  that  the  ornamental  fixtures  and 
shop  fittings  should  not  now  be  sold  under  your  execution,  I  hereby  request  you 
to  instruct  the  sheriff  to  withdraw  under  such  execution  when  he  shall  have  realized 
so  much  of  the  said  judgment  debt  as  you  may  consider  not  covered  by  the  above 
mentioned  security,  and  this  shall  be  your  authority  for  the  same,  so  far  as  any  auth- 
ority on  my  part  can  be  requisite :  and  I  hereby  authorize  the  sheriff  to  re-enter  at 
any  time  under  the  said  writ  of  fieri  facias,  or  under  any  other  writ  of  fieri  facias,  upon 
the  judgment  in  this  action,  and  to  levy  so  much  of  the  said  judgment  debt  as  may 
not  be  satisfied  by  the  levy  now  made. 

"Dated  the  30th  day  of  March,  I860.— Yours,  &c., 

"  To  the  above  named  plaintiff.  "  Thomas  Murrells.' 

The  defendant  also  stated  that,  before  signing  the  said  paper,  he  endeavoured  to 
see  his  solicitor  for  advice,  but  could  not  meet  with  him,  and  he  then  returned  home 
and  signed  the  paper  without  having  had  an  opportunity  of  advising  with  his  solicitor, 
and  in  order  that  the  whole  [815]  of  his  effects  might  not  be  swept  away  by  the  plaintiff 
but  that  at  least  a  portion  thereof  should  be  left  for  his  other  creditors,  and  without 
intending  in  any  way  to  admit  the  plaintifi^s  right  to  issue  execution  in  the  action,  or 
the  legality  or  regularity  of  the  proceedings ;  that  he  was  wholly  unaware  that  any 
legal  objection  existed  to  the  writ  or  proceedings  in  the  action,  and  he  had  not  then 
shewn  the  copy  of  the  writ  so  served  upon  him  to  any  attorney  or  any  other  person, 
or  consulted  anyone  about  it,  but  had  acted  up  to  that  time  solely  under  the  guidance 
of  the  plaintiff's  attorney ;  that  had  he  been  aware  that  the  writ  or  proceedings  were 
a  nullity  or  irregular,  he  would  never  have  signed  the  said  paper. 

On  the  30th  of  March  the  sheriff  sold  and  assigned  to  the  plaintiff  a  portion  of 
the  defendant's  stock  and  goods  to  the  value  of  8301.,  the  defendant  himself  assist- 
ing in  making  out  the  inventory.  On  the  2nd  of  April  the  defendant  was  adjudicated 
bankrupt.  On  the  3rd  of  April  a  summons  was  taken  out  at  Chambers  to  set  aside 
the  proceedings  as  void  or  irregular,  the  same  having  been  taken  under  "  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,"  although  the  Act  did  not  apply  to  the 
circumstances  of  the  case,  and  the  action  was  not  brought  within  six  months  after  the, 
note  became  due  and  payable.  Martin,  B.,  before  whom  the  summons  was  heard 
referred  the  parties  to  the  Court. 

Lush  having  obtained  a  rule  to  set  aside  the  proceedings, 

Bovill  and  Honyman  now  shewed  cause.  First,  the  writ  issued  in  proper  time, 
and  was  regular.  A  promissory  note  payable  on  demand  is  within  the  provisions  of 
"The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855"  (18  &  19  Vict.  c.  67). 
Though  such  a  note  is  for  many  purposes  considered  due  and  payable  from  the  time 
of  its  [816]  date,  as  for  instance  under  the  Statute  of  Limitations,  yet  it  cannot  be 
treated  as  overdue  and  dishonoured  until  after  payment  has  been  demanded  and 
refused  :  Barough  v.  White  (4  B.  &  C.  325).  It  is  considered  as  a  continuing  security, 
and  not  as  a  dishonoured  instrument :  Brooks  v.  Mitchell  (9  M.  &  VV.15).  The  preamble 
of  the  18  &  19  Vict.  c.  67  recites,  that  "  Whereas  bona  fide  holders  of  dishonoured 
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bills  of  exchange  and  promissory  notes  are  often  unjustly  delayed  and  put  to 
unnecessary  expense  in  recovering  the  amount  thereof,  by  reason  of  frivolous  or 
fictitious  defences  to  actions  thereon,  and  it  is  expedient  that  greater  facilities  than 
now  exist  should  be  given  for  the  recovery  of  money  due  on  such  bills  and  notes." 
Reading  the  first  section  with  reference  to  that,  a  promissory  note  payable  on  demand 
does  not  become  "due  and  payable,"  within  the  meaning  of  that  section,  until  paj'^- 
ment  has  been  demanded  and  refused  ;  and  the  six  months  within  which  the  action 
is  to  be  brought  run  from  the  date  of  such  demand.  In  this  case  there  was  no  actual 
demand,  but  the  service  of  the  writ  was  a  sufficient  demand.  Secondly,  assuming 
that  the  issuing  the  writ  more  than  six  months  after  the  note  became  due  and  pay- 
able was  not  justified  by  the  statute,  still  it  was  an  irregularity  only,  and  not  a  nullity. 
Leigh  v.  Baker  (2  C.  B.  N.  S.  367)  is  an  express  authority  that  the  proceedings  are 
not  void,  for  there  the  Court,  after  judgment  and  execution,  refused  to  set  aside  a 
writ  issued  under  similar  circumstances,  and  allowed  it  to  be  amended  by  making 
it  a  writ  specially  indorsed  under  the  25th  section  of  the  Common  Law  Procedure 
Act,  1852.  Thirdly,  the  defendant  has  assented  to  the  proceedings  and  thereby 
waived  the  irregularity  ;  consequently  he  could  not  apply  to  set  aside  the  proceedings, 
and  the  official  assignee  is  in  the  same  position  [817]  as  the  defendant.  Moreover, 
the  proceedings  on  the  30th  of  March,  and  subsequently,  amount  to  an  equitable 
assignment  of  the  goods. 

Lush  and  Joseph  Brown,  in  support  of  the  rule.  The  proceedings  are  altogether 
void.  The  18  efe  19  Vict.  c.  67,  has  introduced  a  course  of  procedure  unknown  to  the 
common  law,  and  unless  the  case  is  within  it  the  proceedings  are  coram  non  judice. 
The  1st  section  of  the  Act  defines  the  cases  to  which  its  provisions  apply,  viz.,  "all 
actions  upon  bills  of  exchange  or  promissory  notes  commenced  within  six  months  after 
the  same  shall  have  become  due  and  payable."  Assuming  that  a  promissory  note 
payable  on  demand  is  within  the  meaning  of  that  Act,  this  action  was  commenced 
more  than  six  months  after  the  note  was  due.  Nwton  v.  Ellam  (2  M.  &  W.  461)  is 
an  authority  that  a  promissory  note  payable  on  demand  is  due  the  moment  it  is  made. 
In  Rowe  v.  Young  (2  Brod.  &  B.  165,  232),  Bayley,  J.,  said  : — "If  a  man  make  a  note 
payable  on  demand,  it  is  settled  by  law  that  a  special  demand  need  not  be  stated  in 
the  declaration  nor  proved  upon  the  trial."  It  is  clear,  therefore,  that  the  plaintiff 
might  have  commenced  an  action  by  a  writ  of  summons  as  soon  as  the  note  was  made. 
The  subsequent  judgment  and  execution  cannot  render  valid  a  proceeding  which 
was  void  in  its  inception.  The  distinction  between  an  irregularity  and  a  nullity  is 
thus  pointed  out  in  2  Chit.  Arch.  p.  1375,  9th  ed. : — "  Where  the  proceeding  adopted 
is  that  prescribed  by  the  practice  of  the  Court,  and  the  error  is  merely  in  the  manner 
of  taking  it,  such  an  error  is  an  irregularity,  and  may  be  waived  by  the  laches  or 
subsequent  acts  of  the  opposite  party  ;  but  where  the  proceeding  itself  is  altogether 
unwarranted,  and  different  from  that  which,  if  any,  ought  to  have  been  taken,  then 
the  proceeding  is  a  nullity,  and  cannot  be  waived  by  any  act  of  the  party  against 
whom  it  has  [818]  been  taken."  Here  there  is  not  only  error  in  the  form  of  the 
proceeding,  but  it  is  wholly  unauthorized  by  law.  It  is  the  same  as  if  the  writ  had 
issued  on  a  bond.  [Bramwell,  B.,  referred  to  the  judgment  of  Tindal,  C.  J.,  in  Fm'd 
V.  Bernard  (6  Bing.  534).]  An  interlocutory  judgment,  signed  without  an  appearance 
entered,  is  a  nullity  which  cannot  be  waived  :  Roberts  v.  Spurr  (3  Dow.  P.  C.  551). 
In  Leigh  v.  Baker  (2  C.  B.  N.  S.  367),  the  application  to  set  aside  the  proceedings  was 
made  nine  months  after  the  execution  issued  ;  and  the  only  contention  was  whether 
the  Court  had  power  to  amend  the  writ  under  the  Common  Law  Procedure  Act,  1852. 
The  defendant  has  done  nothing  which  would  have  precluded  him  from  making  this 
application,  if  he  had  not  been  bankrupt.  Willoughhy  v.  Backhouse  (2  B.  &  C.  821) 
decided  that  where  a  landlord  has  been  guilty  of  an  excessive  distress,  the  tenant  does 
not  waive  his  right  of  action  by  entering  into  an  arrangement  with  him  respecting  the 
sale  of  the  goods  seized.  The  same  principle  applies  here.  There  was  no  valid  con- 
sideration for  the  agreement  on  the  part  of  the  defendant :  it  was  signed  by  him  under 
the  advice  of  the  plaintiff's  attorney,  and  in  order  that  the  plaintiff  might  not  enforce 
to  its  full  extent  an  illegal  execution.  There  was  no  equitable  assignment  of  the 
goods,  but  only  a  request  to  withdraw  accompanied  by  an  authority  to  levy  thereafter. 
IVebher  v.  Hutchins  (8  M.  &  W.  319)  is  an  authority  that  the  assignees  of  a  bankrupt 
may  apply  to  set  aside  proceedings  for  irregularity,  and  a  fortiori  for  nullity.  The 
effect  of  the  agreement  is  to  give  the  plaintiff  a  preference  over  the  other  creditors  of 
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the  defendant,  and  therefore  the  official  assignee  has  a  better  right  than  the  defendant 
to  make  the  application. 

Pollock,  C  B.  The  rule  must  be  discharged.  I  think  [819]  the  question  is  not 
so  much  whether  a  promissory  note  payable  on  demand  is  payable  immediately,  so 
as  to  be  within  the  provisions  of  the  18  &  19  Viet.  c.  67,  as  whether  the  proceedings 
have  been  such  as  would  have  prevented  the  defendant,  if  he  had  not  become 
bankrupt,  from  making  this  application.  It  appears  to  me  that  a  promissory  note  is 
within  the  provisions  of  the  act  of  parliament,  and  that  this  note  having  been  due 
above  six  months,  it  was  not  competent  for  the  plaintiff  to  adopt  the  proceedings 
under  that  Act,  but  I  think  that  what  has  been  done  on  the  part  of  the  defendant  has 
so  far  ratified  them  that  he  could  not  say  that  they  are  either  irregular  or  a  nullity. 
It  might  become  a  serious  question  in  another  proceeding  whether  there  has  been 
collusion,  but  with  that  we  have  no  concern.  It  appears  to  me  that,  under  the 
circumstances,  the  proceedings  which  the  defendant  has  sanctioned,  ratified  and  con- 
firmed, have  placed  his  assignee  in  such  a  situation  that  he  cannot  now  apply  to  have 
the  matter  re-opened. 

Martin,  B.  I  am  of  the  same  opinion.  At  Chambers  I  have  decided  that  the 
18  &  19  Vict.  c.  67  applies  to  promissory  notes  payable  on  demand.  I  am  also  of 
opinion  that  a  promissory  note  payable  on  demand  is,  for  the  purposes  of  that  Act, 
payable  instanter,  and  that  the  six  months  run  from  the  date  of  the  note.  Therefore 
upon  the  facts  it  was  too  late  to  sue  out  a  writ  under  the  stiitute,  but  I  think  that  the 
proceedings  are  irregular  only,  and  not  void.  Leigh  v.  Baker  (2  C.  B.  N.  S.  367)  is 
a  direct  authority  on  that  point.  Then  whatis  the  law  with  respect  to  an  irregularity  1 
It  is  this, — if  a  party  seeks  to  set  aside  proceedings  on  that  ground,  he  must  apply 
within  a  reasonable  time,  and  before  any  further  step  in  the  cause.  It  is  said  that 
the  defendant  did  not  know  that  this  writ  ought  to  have  been  sued  out  within  six 
[820]  months  after  the  note  became  due,  but  he  had  distinct  notice  of  that  fact  by 
the  indorsement  upon  the  writ.  Maule,  J.,  laid  down  the  true  rule,  viz.,  not  that 
every  man  is  supposed  to  know  the  law,  but  that  a  person  cannot  be  allowed  in  a 
Court  of  justice  to  say  that  he  was  ignorant  of  it.  After  what  has  passed,  the  defen- 
dant could  not  be  heard  to  say  that  the  proceedings  are  not  binding,  and  therefore 
his  assignee  is  precluded  from  questioning  them. 

Bramwell,  B.  I  am  of  the  same  opinion.  In  the  first  place,  I  am  clearly  of 
opinion  that  the  writ  is  irregular,  and  that  if  the  defendant  had  applied  in  due  time 
he  might  have  successfully  objected  that  it  was  improperly  issued,  the  note  being 
above  six  months  old.  He  did  not  attempt  to  do  so,  but  allowed  the  plaintiff  to 
proceed  to  judgment  and  execution ;  and  the  question  is  whether  the  defendant  has 
precluded  himself  from  objecting  to  proceedings,  which,  but  for  his  subsequent  conduct 
might  have  been  set  aside  as  invalid.  I  think  he  has.  I  agree  with  the  remark  of 
Jervis,  C.  J.,  in  Minet  v.  Bound  (1  L.  M.  &  P.  654)  where  he  sa.ys,  "It  is  difficult  to 
draw  the  line  between  a  nullity  and  an  irregularity.  I  have  heard  of  a  case  in  which 
the  defendant  had  no  notice  of  the  proceedings  in  the  action  until  he  was  sold  up,  and 
that  was  held  a  mere  irregularity."  In  Minet  v.  Bound,  the  defendant  was  served^with 
a  writ  of  summons  abroad,  but  as  he  afterwards  had  notice  of  declaration  and  made 
no  objection  to  it,  the  Court  of  Common  Pleas  held  that  he  had  precluded  himself 
from  objecting  to  the  service  of  the  writ.  Whether  the  proceeding  in  this  case  is 
called  an  irregularity  or  a  nullity,  it  is  open  to  the  same  treatment  as  the  improper 
service  of  the  writ  in  Min^t  v.  Bound.  Suppose  the  defendant  had  obtained  leave  to 
appear,  and  had  pleaded  and  gone  to  trial,  and  there  had  been  a  verdict  and  judgment 
[821]  against  him,  could  he  have  said  that  all  the  proceedings  were  a  nullity  ?  If  he 
could  not,  it  shews  that  an  invalid  proceeding  may  at  some  time  be  set  up  for  the 
purpose  of  supporting  subsequent  proceedings.  Then,  when  may  that  be  done  1  It 
seems  to  me  that,  if  it  may  be  done  after  plea,  trial,  verdict  and  judgment,  it  may  be 
done  at  some  earlier  period,  and  if  so,  why  not  at  the  time  when  defendant  took  the 
steps  he  did?  My  notion  is  that  there  are  no  uriwaivable  nullities  except  those  which 
appear  on  the  record.  This  objection  would  not  appear  on  the  record.  It  is  true 
that  no  proceeding  in  error  will  lie,  but  supposing  it  would,  a  Court  of  error  would 
say,  we  see  no  defect  on  the  record.  No  doubt  some  difficulty  arises  from  the  cases. 
In  Hanson  v.  Shackleton  (4  Dowl,  P.  C.  48),  it  was  held  that  a  writ  of  summons  dated 
on  a  Sunday  was  a  nullity,  and  that  the  objection  was  not  waived  by  lapse  of  time. 
But  there  the  objection  would  appear  on  the  record.     But  in  another  case,  Taylor  v. 
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Phillips  (3  East,  155),  where  the  objection  would  not  appear  on  the  record,  it  was 
held  that  the  service  of  process  on  a  Sunday,  which  is  void  by  statute,  cannot  be  made 
good  by  a  subsequent  waiver.  That  case  seems  to  militate  against  my  notion,  that 
the  only  nullities  which  cannot  be  waived  are  those  which  appear  on  the  record.  But 
I  find  Lord  Ellenborough  there  said  it  was  a  "  matter  of  public  policy  that  no  pro- 
ceedings of  the  nature  described  in  the  statute  should  be  had  on  a  Sunday ;  and, 
therefore,  the  regularity  or  irregularity  of  them  could  not  depend  on  the  assent  of  the 
party  afterwards  to  waive  an  objection  to  such  proceedings,  which  were  in  themselves 
absolutely  avoided  by  the  statute."  That  case,  therefore,  does  not  prove  that  I  am 
wrong  in  my  opinion  that  nullities  may  be  waived  unless  they  appear  on  the  record. 

The  remaining  question  is,  whether  what  was  done  by  the  [822]  defendant  cured 
the  objection.  I  think  it  did.  We  cannot  take  into  account  the  defendant's  want  of 
knowledge,  and  that  he  was  not  able  to  see  his  attorney.  If  so,  a  person  would  be  in 
a  better  position  because  he  was  ignorant.  As  to  that,  this  remark  may  be  made, — 
if  a  person  does  not  know  that  a  wrong  is  done  to  him,  it  is  because,  though  in  point 
of  form  he  is  wronged,  in  substance  he  has  nothing  to  complain  of.  The  defendant 
in  efiect  says  to  the  plaintiff,  "  I  recognize  the  validity  of  your  proceedings."  It 
would  be  a  hardship  on  the  plaintiff  if  we  were  to  hold  that  the  defendant's  conduct 
had  not  cured  the  objection.  Suppose  the  defendant,  when  he  was  served  with  the 
writ,  had  said,  "  this  is  a  wrong  writ,"  the  plaintiff  would  have  issued  a  diflferent  writ. 
Or  suppose,  when  the  sheriff  entered,  the  defendant  had  given  notice  to  the  plaintiff 
that  the  judgment  was  signed  on  a  void  writ,  he  would  have  withdrawn  the  execution. 
It  seems  to  me  that,  not  only  upon  the  law,  but  upon  the  reason  and  justice  of  the 
case,  we  ought  to  hold  that  these  proceedings  are  valid ;  and  that  whatever  may  be 
the  nature  of  the  objection,  whether  an  irregularity  or  a  nullity,  it  is  equally  an 
objection  which  has  been  waived  by  the  defendant,  and  that  his  assignee  is  in  no 
better  position  than  he  is ;  therefore  the  rule  ought  to  be  discharged. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
18  &  19  Vict.  c.  67,  does  not  apply  to  this  case.  I  agree  that  a  promissory  note 
payable  at  a  certain  time  after  date  or  sight  is  as  much  within  the  operation  of  the 
statute  as  a  bill  of  exchange ;  and  that,  whether  it  be  the  case  of  a  promissory  note 
or  a  bill  of  exchange,  the  law,  as  provided  by  that  statute,  must  be  put  in  force  within 
six  months  after  the  instrument  has  attained  its  maturity.  Here  the  promissory 
note  was  payable  on  demand,  and  applying  the  law  as  ascertained  by  reference  to  the 
Statute  [823]  of  Limitations,  this  note  became  payable  as  soon  as  it  was  made. 
Another  test  is,  that  no  demand  is  necessary  before  bringing  an  action  upon  such  a 
note — its  payment  is  a  duty  which  attaches  the  moment  the  note  is  made.  Therefore 
this  note  was  payable  as  soon  as  it  was  made,  but,  in  fact,  proceedings  were  not  taken 
upon  it  until  more  than  six  months  after  it  was  due ;  and  consequently  the  case  is 
not  within  the  provisions  of  the  18  &  19  Vict.  c.  67.  There  is  another  ground  upon 
which  it  appears  to  me  that  this  case  is  not  within  that  Act,  because  I  think  that  Act 
was  intended  to  give  a  speedy  remedy  to  bona  fide  holders  of  bills  of  exchange  and 
promissory  notes  payable  at  a  time  certain,  as  against  persons  who  made  default  in 
payment  on  the  day  when  they  became  due.  A  person  who  accepts  a  bill  of  exchange 
or  makes  a  promissory  note,  payable  on  a  given  day,  is  liable  to  pay  it  when  that  day 
arrives  although  no  demand  is  made.  He  must  be  aware  of  the  contract  which  he 
has  entered  into ;  and  he  has  no  right  to  say  that  he  is  taken  by  surprise,  for  he  is 
bound  to  provide  for  payment  on  the  day  when  the  bill  becomes  due.  But  the  case 
of  a  promissory  note  payable  on  demand  is  very  different.  Such  a  note  is  usually 
given  as  a  security,  and  without  any  intention  on  the  part  of  holder  of  calling  for 
immediate  payment.  I  ami  therefore  disposed  to  think  that  such  a  note  cannot  be 
enforced  under  this  Act.  Here,  however,  the  objection  is,  not  that  the  note  cannot 
be  so  enforced,  but  that  more  than  six  months  elapsed  from  the  date  of  the  note  before 
the  Act  was  put  in  force ;  and  that  being  so,  the  question  is  whether  we  ought  to  set 
aside  the  proceedings.  I  think  we  must  treat  the  application  as  if  it  was  made  by 
the  defendant.  Now,  the  first  question  is  whether  the  proceeding  is  a  nullity, 
incapable  of  being  waived,  or  a  mere  irregularity,  which  may  be  waived.  It  certainly 
is  not  a  nullity  apparent  on  the  record.  It  is  true  that  proceedings  [824]  in  error 
are  taken  away  by  a  few  words  within  a  parenthesis  in  the  first  section  ;  but  I  will, 
for  the  present,  read  the  section  as  if  those  words  were  omitted.  Schedule  B.  contains 
a  form  of  judgment,  and  if  that  form  had  been  adopted  in  this  case  no  error  would  be 
Ex.  Div.  XIII.— 45 
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apparent  on  the  record,  because  the  judgment  would  not  shew  that  the  action  was  not 
brought  within  six  months  after  the  promissory  note  became  payable,  since  the  date 
of  the  writ  is  not  shewn.  If  the  proceeding  was  a  nullity  which  appeared  on  the 
record,  I  should  have  entertained  considerable  doubt  whether  it  could  be  waived ;  but 
in  my  opinion,  whether  it  is  a  nullity  of  a  different  description,  or  an  irregularity,  it 
is  one  which  might  be  at  some  time,  and  has  been,  waived.  Then  are  the  circum- 
stances sufficient  to  support  this  application,  if  made  by  the  defendant  1  I  am  of 
opinion  that  the  defendant  has  precluded  himself  from  asking  the  Court  to  set  aside 
the  writ,  and  as  his  assignee  is  in  the  same  situation,  the  rule  ought  to  be  discharged. 
Eule  discharged. 

Whitmore  v.  Gilbert  Smith.  June  6,  1860. — On  a  reference  to  two  arbitrators, 
the  parties  consented  that  the  arbitrators  might  consult  a  third  person.  The 
arbitrators  agreed  to  be  bound  by  his  opinion  on  two  of  the  questions  referred, 
and  having  adopted  this  opinion  without  exercising  their  own  judgment  upon 
the  matters,  made  their  award  accordingly.  Held  :  First,  the  award  was  invalid. 
— Secondly,  that  the  defence  was  admissible  under  a  plea  of  "  nul  tiel  agard." 

[S.  C.  29  L.  J.  Ex.  402 :  reversed  1861,  7  H.  &  N.  509.] 

Declaration.  F.  Whitmore,  the  official  assignee  of  W.  Bainbridge,  who  has  filed 
his  petition  in  the  Birmingham  Court  of  Bankruptcy  under  the  211th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  by  &c.,  his  attorney,  sues  Gilbert  Smith  for 
that,  before  the  making  of  the  agreement  hereinafter  mentioned,  the  said  W.  Bain- 
bridge being  then  a  trader  and  unable  to  meet  his  engagements  with  his  [825] 
creditors,  duly  presented  his  petition  to  the  Court  of  Bankruptcy  holden  at  Birming- 
ham, &c.,  in  pursuance  of  the  provisions  of  and  in  the  form  directed  by  the  211th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (the  said  Court  being  within 
the  district  of  which  the  said  W.  H.  Bainbridge  had  resided  for  six  months  next 
immediatel}'  preceding  the  time  of  filing  such  petition  and  making  the  said  agree- 
ment), and  duly  and  in  pursuance  of  the  211th  section  of  the  said  Act  made,  at  the 
private  sitting  therein  mentioned,  held  under  the  said  petition,  a  proposal  for  the 
future  payment  of  his  debts,  &c.,  namely,  by  conveying  and  assigning  by  deed  to  the 
plaintiff  all  his  estate  and  effects,  as  trustee,  upon  trust  to  realise,  collect  and  receive 
the  same,  and  to  divide  the  same  amongst  the  creditors  of  him,  the  said  W.  Bainbridge, 
in  full  satisfaction  and  discharge  of  their  debts,  and  which  said  proposal  was  afterwards 
duly  assented  to  and  confirmed  in  the  manner  mentioned  in  the  215th  section  of  the 
said  Act,  and  the  said  conveyance  and  assignment  was  afterwards  duly  made  accord- 
ingly ;  and  such  proceedings  were  taken  in  the  said  Court  upon  the  said  petition  that 
the  plaintiff  was,  before  the  making  of  the  said  agreement,  appointed  by  the  said 
Court  to  be  the  official  assignee  to  act  in  the  matter  of  the  said  petition,  in  pursuance 
of  the  213th  section  of  the  same  Act;  and  all  the  estate  and  effects  of  the  said  W. 
Bainbridge  became  and  were  vested  in  the  plaintiff  as  such  official  assignee,  under  and 
in  pursuance  of  the  218th  section  of  the  same  Act.  That  at  the  time  of  the  making 
of  the  agreement  hereinafter  mentioned,  certain  differences  were  depending  between 
the  plaintiff,  as  such  official  assignee  and  trustee  as  aforesaid,  and  the  defendants, 
respecting  certain  unsettled  accounts  and  cross  claims  between  the  said  W.  Bainbridge 
and  the  defendant ;  and  thereupon  it  was  mutually  agreed  between  the  said  plaintiff, 
as  such  official  assignee  and  [826]  trustee  as  aforesaid,  and  the  defendant,  that  the 
said  accounts  should  be  taken  by  J.  Percival  and  S.  Daniel ;  that  afterwards  the  said 
J.  Percival  and  S.  Daniel  made  their  award,  &c.,  and  did  thereby  find  that  at  the 
time  of  the  filing  of  the  said  petition  there  was  due  from  the  defendant  to  the  said 
W.  Bainbridge  3641.  2s.,  of  which  the  defendant  afterwards  had  notice,  &c.  Breach  : 
Nonpayment. 

Pleas.  First,  that  it  was  not  mutually  agreed  between  the  plaintiff  and  the  defen- 
dant as  alleged.  Secondly,  that  J.  Percival  and  S.  Daniel  did  not  take  upon  them- 
selves the  burden  of  the  reference.  Thirdly,  that  J.  Percival  and  S.  Daniel  did  not 
make  their  award. 

At  the  trial,  before  Bramwell,  B.,  at  the  last  Stafford  Assizes,  it  was  proved  that 
Bainbridge 's  petition  for  arrangement  was  filed  in  April,  1 858  :  that,  there  being 
unsettled  claims  against  the  defendant,  the  following  agreement  was  entered  into  : — • 
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"  In  the  matter  of  a  private  arrangement  of  W.  Bainbridge,  it  is  agreed  that  the 
accounts  between  W.  Bainbridge  and  G.  Smith  (the  defendant)  shall  be  taken  by 
J.  Percival  and  S.  Daniel,  and  the  balance  ascertained,  &c.,  and  any  balance  found 
due  from  Smith  shall  be  recoverable  by  the  trustee  under  the  petition  for  private 
arrangement ;  and  in  case  of  any  disagreement  between  the  above  accountants,  they 
shall  have  power  to  nominate  an  umpire.  Dated  this  30th  August,  1858.  Edw.  H. 
CoUis,  attorney  for  AV.  Bainbridge.     W.  Morgan,  attorney  for  G.  Smith." 

On  the  10th  of  December  the  two  arbitrators,  the  plaintiff's  solicitor,  and  the 
defendant  and  his  solicitor,  met  at  Percival's  office,  when  one  Rotton  was  named  as 
umpire.  The  arbitrators  left  the  room  to  wait  upon  him.  On  their  return,  in  the 
presence  of  all  the  parties,  they  stated  that  Rotton  would  not  have  time  to  attend  the 
meeting  or  hear  the  evidence,  and  all  that  they  should  require  would  be  to  [827]  ask 
his  advice  and  assistance.  Rotton  said  he  would  accept  the  office,  to  give  his  advice 
and  assistance ;  and  the  defendant's  solicitor  assented  to  that.  Percival,  being  called 
as  a  witness,  stated  that  he  and  Daniel  took  Rotton's  opinion  upon  two  of  the  questions 
submitted  to  them.  The  parties  knew  that  they  did  so  :  they  left  the  room  to  consult 
him,  leaving  the  parties  to  wait  their  return.  They  referred  two  questions  to  him, 
without  any  attempt  to  agree,  and  without  discussing  the  matters.  They  agreed  to 
be  bound  by  his  opinion,  and  acted  upon  it,  notwithstanding  a  protest  by  the  defen- 
dant's solicitor  against  their  going  before  Rotton  without  the  parties  and  their 
solicitors.  ' 

Upon  this  evidence  the  learned  Judge  said,  that  where  two  persons  are  appointed 
to  make  an  award,  it  must  be  their  independent  opinion,  and  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  third  plea,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  3641.  2s.,  the  amount  of  the  award. 

Huddleston,  in  Easter  Term,  had  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff, 
on  the  ground  that  the  award  was  the  award  of  the  arbitrators  :  that  the  fact,  that 
the  arbitrators  had  taken  and  acted  upon  th«  opinion  of  Rotton,  did  not  vitiate  the 
award ;  and  that  even  if  they  acted  improperly  in  this  respect,  such  misconduct  was 
not  admissible  in  evidence  under  the  third  plea,  or  pleadable  in  bar  of  the  action. 

Gray  and  Field  now  shewed  cause.  First,  assuming  that  the  arbitrators  had  a 
right  to  consult  Rotton  if  they  differed,  they  had  no  right  to  act  upon  his  opinion 
without  exercising  their  own  judgment  upon  it.  The  decision  is  not  the  act  of  the 
mind  of  the  arbitrators.  Eads  v.  Williams  (4  De  G.  M.  &  G.  674)  shews  that  there 
may  be  no  objection  to  an  arbi-[828]-trator  asking  the  opinion  of  a  third  party  ;  but 
if,  in  deference  to  that  opinion,  he  makes  an  award  which  is  contrary  to  his  own 
judgment,  the  award  is  invalid.  In  Wade  v.  Bowling  (4  E.  &  B.  44),  a  matter  was 
referred  to  the  award  of  three  arbitrators  or  any  two  of  them  :  two  signed  the  award, 
but  at  different  times  ;  it  was  held  that  the  award  was  invalid,  and  that  in  an  action 
on  the  award  the  defendant  was  entitled  to  a  verdict  on  nul  tiel  agard.  [Pollock,  C.  B. 
The  arbitrators,  in  the  absence  of  the  parties,  referred  certain  matters  to  a  third  person, 
and  inserted  his  judgment  ir^  the  award  as  if  it  were  their  own.] 

Phipson,  in  support  of  the  rule.  This  award  was  the  joint  act  of  the  arbitrators. 
The  parties  consented  that  Rotton  should  be  treated  as  a  sort  of  special  referee, 
to  advise  the  arbitrators  in  case  of  difficulty.  Assuming  that,  in  ordinary  cases, 
arbitrators  cannot  act  blindly  upon  the  opinion  of  a  third  person,  it  is  competent  to 
the  parties  to  agree  that  their  arbitrators  shall  be  bound  by  the  advice  of  such  a  person. 
[Channell,  B.  In  that  case,  the  arbitrators  must  treat  the  third  person,  either  as  a 
special  referee,  in  which  case  the  parties  would  have  a  right  to  be  heard  before  him, 
or  as  a  witness,  and  then  he  must  be  examined  in  the  presence  of  the  parties.]  In 
Eads  V.  IFilliams  (4  De  G.  M.  &  G.  674)  the  real  objection  to  the  award  was  that  one 
of  the  arbitrators  dissented  from  the  opinion  of  the  umpire,  by  whose  decision  both 
arbitrators  agreed  to  be  bound.  [Pollock,  C.  B.  I  doubt  whether  an  arbitrator  who 
has  made  an  award  can  be  permitted  to  stultify  himself,  as  the  arbitrator  did  in  that 
case.  It  is  well  settled  in  Courts  of  common  law,  that  a  juryman  cannot  be  heard  to 
state  on  his  oath  that  he  gave  a  verdict  without  agreeing  to  it.]  A  legal  assessor  may 
express  his  opinion  on  the  facts  brought  [829]  before  the  arbitrator,  assuming  them 
to  be  proved,  and  the  arbitrator  may  adopt  such  opinion.  Here  Rotton  was  a  special 
assessor,  such  as  a  barrister  might  be,  to  assist  the  arbitrators  in  coming  to  a  correct 
conclusion  upon  the  facts  proved.  Hopcraft  v.  Hickman  (2  Si.  &  Stu.  130;  see  Russell 
on  Awards,   207,   2nd  ed.)  would  seem  to  shew  that  if    the  parties  know  of  the 
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arbitrators  taking  the  advice  of  professional  persons,  and  make  no  objection  to  it, 
their  doing  so  will  not  vitiate  the  award.  Secondly,  even  if  this  was  misconduct  on 
the  part  of  the  arbitrators,  it  is  merely  a  ground  for  setting  aside  the  award,  and 
cannot  be  pleaded  in  bar:  JVilles  v.  Maccarmick  (2  Wils.  148).  [Channell,  B.  Might 
it  not  be  shewn,  under  nul  tiel  agard,  that  one  of  two  arbitrators  heard  the  evidence 
when  sitting  alone.  In  that  case,  there  would  be  no  joint  operation  of  the  two  minds.] 
Here  the  award  is  adopted  by  both.  [Pollock,  C.  B.  That  argument  amounts  to 
this,  that  if  one  of  the  arbitrators  thinks  and  decides  alone  the  award  is  bad  ;  but  if 
it  is  not  the  act  of  the  mind  of  either,  the  award  may  be  good.]  The  joint  act  of 
signing  the  award  makes  it  good,  and  under  this  plea  it  cannot  be  shewn  how  that 
joint  signature  was  obtained. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  I  think 
that  the  award  is  bad,  or  rather  that,  as  the  plea  correctly  states,  no  award  was  made. 
In  substance,  this  was  a  sub-reference  by  the  arbitrators  to  a  third  person,  and  they 
had  no  right  to  delegate  to  him  the  powers  entrusted  to  them.  No  doubt  there  was 
evidence  of  an  agreement  between  the  parties,  that  the  arbitrators  might  consult 
Kotton,  but  not  that  they  should  substitute  his  opinion  for  their  own.  The  consent 
gave  them  liberty  to  consult  him  or  refer  to  him  for  advice,  but  not  so  as  to  [830] 
bind  themselves  to  decide  according  to  his  opinion,  whatever  their  own  might  be. 
When  arbitrators  have  referred  the  matters  in  dispute  to  some  one  else,  and  agreed 
to  be  bound  by  his  decision  and  make  an  award  according  to  it,  the  parties  have  not 
what  they  bargained  for,  viz.  the  judgment  of  the  arbitrators,  and  so  have  not  had 
their  award. 

Channell,  B.  I  am  of  the  same  opinion.  There  was  evidence  that  the  parties 
sanctioned  the  consulting  of  Rotton  by  the  arbitrators ;  but  the  arbitrators  ought  not 
to  have  bound  themselves  by  his  decision.  The  parties  bargained  for  the  judgment 
of  the  arbitrators  on  the  matters  referred  to  them,  and  that  they  have  not  had.  I 
agree  with  Mr.  Phipson  that  the  miscooduct  of  arbitrators  cannot  be  pleaded  in  bar ; 
but  it  may  be  shewn  that  they  acted  in  such  a  manner  that  no  award  was  in  fact  made. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  think  that  an  arbitrator  may  take 
advice  upon  a  matter  in  which  he  considers  it  may  be  useful  to  him ;  and  if  he  adopts 
it,  even  though  he  admits  it  influences  his  judgment,  his  award  may  be  good.  But  he 
must  not  renounce  his  own  opinion  to  substitute  that  of  another.  Here,  I  think  the 
facts  shew  that  the  decision  was  that  of  Rotton,  not  of  the  arbitrators,  and  therefore 
it  was  not  their  award.  There  was  in  fact  no  act  of  the  arbitrator's  minds  upon  the 
question  decided  by  him.  The  language  of  the  Court  of  Common  Pleas  in  Little  v. 
Newton  (2  Man.  &  G.  351)  is  strong  to  shew  that  this  was  no  award. 

Rule  discharged. 


[831]  Watson  v.  Bennett.  May  22,  1860. — On  hearing  the  parties,  and  by 
consent,  a  Judge  made  an  order  referring  a  cause  to  an  arbitrator  to  be  named. 
On  the  1st  of  July,  1859,  on  hearing  the  parties,  a  further  order  was  made  pro- 
fessing to  be  under  the  Common  Law  Procedure  Act,  1854,  by  which  the  arbitrator 
was  named  and  certain  terms  added  by  the  Judge  against  the  will  of  the  plaintifiF. 
The  order  gave  power  to  the  arbitrator  "to  adjourn  from  time  to  time,"  but 
mentioned  no  time  within  which  the  award  was  to  be  made.  Meetings  were 
held  on  the  25th  of  November,  1859,  and  the  3rd  of  February,  1860,  which  both 
parties  attended.  On  the  last  named  day  the  arbitrator  adjourned  for  the 
purpose  of  making  his  award.  The  award  was  made  on  the  28th  of  March,  and 
notice  of  it  given  to  the  parties  on  the  3rd  of  April.  The  Court  refused  to  set 
aside  the  award  on  the  ground  that  it  was  made  after  the  arbitrator's  power  had 
expired,  being  more  than  a  month  after  the  last  meeting. — A  motion  to  set  aside 
an  award  founded  upon  a  Judge's  order,  made  under  the  3rd  section  of  the 
Common  Law  Procedure  Act,  1854,  may  be  made  on  an  affidavit  setting  out  the 
Judge's  order  without  making  the  order  a  rule  of  Court. 

This  action  was  referred  to  an  arbitrator  by  a  Judge's  order  as  follows : — 

"  Watson  V.  Bennett. — Upon  hearing  the  attorneys  on  both  sides,  I  do  order  that 
this  cause  be  referred  to  the  award  or  certificate  of  S.  Biggs,  under  the  statute  17  & 
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18  Vict.  c.  125,  with  all  the  powers  as  to  certifying  and  amending  of  a  Judge  at  Nisi 
Prius  ;  the  costs  of  the  cause  to  abide  the  event.  The  costs  of  the  reference  and  award 
&!•  certiiicate  to  be  in  the  discretion  of  the  arbitrator.  2'hat  the  reference  of  plaintiff's 
case  be  jrroceeded  with  at  Worcester  and  the  defendant's  at  Birmingham,  with  power  to 
adjourn  from  time  to  time.     Dated  this  1st  of  July,  1859. 

"W.  F.  Channell." 

Various  meetings  were  held  between  the  25th  of  November,  1859,  and  the  3rd  of 
February,  1860,  on  which  latter  day  the  reference  was  concluded.  The  arbitrator 
made  his  award  bearing  date  the  28th  of  March  ;  and  on  the  3rd  of  April  gave  notice 
to  the  parties  that  it  was  ready.  On  the  15th  of  April  the  plaintiff's  attorney  sent  to 
the  defendant's  attorney  a  copy  of  the  award.     On  affidavit  setting  out  these  facts, 

Gray,  in  Easter  Terra,  had  obtained  a  rule  to  set  aside  the  award  on  the  ground 
that  it  was  made  after  the  autho-[832]-rity  of  the  arbitrator  had  expired,  viz.  more 
than  a  month  after  the  last  attendance  before  the  arbitrator. 

The  first  day  of  Easter  Term  was  Sunday  the  15th  of  April.  The  motion  was 
made  on  Saturday  the  21st  of  April,  when  a  rule  nisi  was  granted  on  affidavits  setting 
out  the  Judge's  order,  but  the  rule  was  not  in  fact  drawn  up  until  Monday  the  23rd, 
the  officer  of  the  Court  having  refused  to  draw  it  up  until  the  order  of  reference  had 
been  made  a  rule  of  Court. 

Huddleston  now  objected  that  the  rule  had  not  been  drawn  up  in  time.  The 
reference  took  place  under  the  Common  Law  Procedure  Act,  1854,  the  9th  section  of 
which  enacts  that  "all  applications  to  set  aside  any  award  made  on  a  compulsory 
reference  under  this  Act,  shall  and  may  be  made  within  the  first  seven  days  of  the 
term  next  following  the  publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term ;  and  if  no  such  application  is  made,  &c.,  such  award  shall  be  final 
between  the  parties."  Though  the  first  day  of  term  fell  on  a  Sunday,  on  which  day 
the  Court  does  not  sit,  still  that  day  must  be  taken  into  account :  Doe  dem.  Brent  v. 
Boe  {1  C.  &  J.  483).  The  last  day,  though  also  a  Sunday,  cannot  be  excluded  because 
the  case  does  not  come  within  rule  174  of  the  Practice  Eules,  Hil.  T.  1853  :  Rowherry 
v.  Mwgan  (9  Exch.  730). 

Gray.  The  application  to  the  Court  was  in  time.  It  was  founded  on  an  affidavit 
setting  out  the  Judge's  order  of  reference,  and  the  rule  should  have  been  drawn  up  on 
the  Saturday.  The  officer  was  wrong  in  requiring  the  Judge's  order  to  be  made  a 
rule  of  Court.  Before  the  Common  Law  Procedure  Act,  1854,  a  Judge's  order  of 
reference  [833]  had  no  force  until  it  was  made  a  rule  of  Court,  but  now  by  the  3rd 
section  of  that  Act,  the  "order  of  a  Judge"  and  the  award  are  "enforceable  by  the 
same  process  as  the  finding  of  a  jury  upon  the  matter  referred."  The  Judge's  order 
may  therefore  now  be  enforced  without  making  it  a  rule  of  Court.  [Channell,  B. 
By  section  10,  "Any  award  made  on  a  compulsory  reference  under  this  Act  may,  by 
authority  of  a  Judge,  &c.,  be  enforced  at  any  time  after  seven  days  from  the  time  of 
publication,  notwithstanding  that  the  time  for  moving  to  set  it  aside  has  not  elapsed." 
I  believe  that  Judges  have  been  in  the  habit  of  exercising  this  power  at  chambers 
without  requiring  the  Judge's  order  to  be  made  a  rule  of  Court.] 

Pollock,  C.  B.  The  rule  nisi  ought  to  be  amended  by  making  it  bear  date  on 
Saturday.  The  words  of  the  9th  section  are  "  if  no  application  be  made  "  within  seven 
days  "  the  award  shall  be  final."  Here  the  application  was  made  on  Saturday,  the 
sixth  day  of  term,  and  was  therefore  clearly  in  time.  When  an  order  of  reference  is 
made  by  a  Judge  under  the  authority  conferred  by  the  statute,  it  is  not  necessary  to 
make  the  Judge's  order  a  rule  of  Court  for  the  purpose  of  moving  to  set  aside  the 
award. 

Cause  was  then  shewn  upon  affidavits  which  stated  that  the  order  of  reference 
originally  drawn  up  was  as  follows : 

"  Watson  V.  Bennett. — Upon  hearing  the  attornies  or  agents  on  both  sides,  and  by 
consent,  I  do  order  that  this  cause  be  referred  to  an  arbitrator  to  be  named  by  the 
parties ;  and  in  case  of  their  diflfering,  then  to  such  person  as  the  sitting  Judge  at 
chambers  shall  appoint.     Dated  the  25th  of  February,  1859. 

"W.  H.  Watson." 

That  Briggs  having  been  agreed  upon  as  arbitrator,  the  parties  were  willing  to 
consent  to  the  drawing  up  of  a  [834]  further  order ;  but  the  defendant's  attorney 


1414  WATSON    V.BENNETT  6  H.  &  N.  855. 

opposed  the  making  of  the  order  in  its  present  form  :  that  Channell,  B.,  on  hearing 
the  parties,  inserted  the  words  printed  in  italics  (ante,  p.  831)  against  the  will  of  the 
plaintiff:  that  all  the  meetings  were  attended  by  both  parties  and  their  attornies  :  that 
the  last  meeting  to  hear  the  evidence,  &c.,  took  place  at  Birmingham  on  the  3rd  of 
February,  1860,  when  the  arbitrator,  by  the  consent  of  all  parties,  adjourned  to  aflford 
time  for  the  preparation  of  the  award  :  that  owing  to  the  nature  of  the  case,  and  the 
number  of  witnesses  examined,  the  arbitrator  was  unable  to  make  his  award  before 
the  28th  of  March. 

Huddleston  shewed  cause.  First,  notwithstanding  the  15th  section  of  the  Common 
Law  Procedure  Act,  1854,  the  arbitrator  was  right  in  making  his  award  when  he  did, 
though  more  than  a  month  had  elapsed  since  the  last  meeting.  The  order  of  reference 
gave  him  power  to  adjourn  from  time  to  time.  In  adjourning  to  give  himself  time  to 
make  his  award,  the  arbitrator  exercised  that  power  by  the  consent  of  all  parties,  who 
agreed  to  an  adjournment  until  the  award  was  made.  Tyerman  v.  Smith  (6  E.  &  B. 
719)  shews  that  such  consent  may  give  validity  to  the  award,  though  not  made  within 
the  time  limited  by  the  15th  section.  [Channell,  B.  If  the  reference  can  be  treated 
as  made  by  consent,  the  arbitrator  was  not  tied  to  any  particular  time  for  making  his 
award.]  The  enlargement  need  not  be  in  any  particular  form :  Burley  v.  Stephens 
(1  M.  &  W.  156),  Hallett  v.  Hallett  (5  M.  &  W.  25). 

Gray,  in  support  of  the  rule.  The  provision  in  the  order  of  reference  that  the 
arbitrator  may  adjourn  from  time  to  [835]  time  merely  means,  that  if  he  could  not 
conclude  the  plaintiff's  evidence  at  Worcester  in  one  day,  he  might  adjourn  till  another 
time  :  it  does  not  refer  to  an  adjournment  for  the  purpose  of  making  an  award.  This 
was  a  compulsory  reference  under  the  3rd  section,  the  Judge  haWng  exercised  the 
power  given  by  that  section  of  imposing  "such  terms"  as  he  should  "think  reason- 
able." [Pollock,  C.  B.  The  original  order  of  reference  was  by  consent;  the  sitting 
Judge  merely  completed  the  order.]  Assuming  that  Tyerman  v.  Smith  (6  E.  &  B. 
719)  shews  that,  by  attendance  before  the  arbitrator  after  three  months  had  elapsed 
from  the  time  when  the  arbitrator  was  appointed,  the  parties  waived  the  objection  that 
the  award  was  not  made  within  that  time,  they  did  nothing  to  make  the  enlargement 
of  the  time  for  making  their  award  good  for  a  longer  period  than  one  month  from 
the  3rd  of  February ;  and  the  award,  having  been  made  after  that  time,  is  therefore 
bad.  Even  if  the  proceedings  in  the  reference  after  the  expiration  of  the  three 
months  were  not  under  the  statute,  the  period  of  enlargement  mentioned  in  the  15th 
section  must  be  taken  to  be  one  of  the  terms  of  any  submission  to  be  presumed,  and 
therefore  to  be  the  reasonable  time  within  which,  under  such  submission,  the  arbitrator 
must  have  made  his  award. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  I  think 
that  whether  the  award  is  good  or  not  is  a  matter  with  respect  to  which  there  is  so 
much  doubt  that  we  ought  not  to  interfere.  The  Court  ought  not  to  set  it  aside, 
unless  they  think  it  quite  clear  that  it  cannot  be  upheld  under  any  circumstances. 
It  is  very  likely  that  if  we  were  asked  to  enforce  the  award  by  attachment  we  should 
leave  the  party  to  his  remedy.  My  doubt  how-[836]-ever  is,  whether  the  reference 
was  under  the  statute.  Mr.  Gray  contends  that,  whether  under  the  statute  or  not, 
the  15th  section  embodies  the  same  terms.  But  I  am  not  certain  that  when  the 
parties  were  before  the  arbitrator  for  the  last  time,  after  the  three  months  had  elapsed, 
and  he  adjourned  the  case,  that  there  was  not  a  new  parol  submission  under  which 
the  award  is  capable  of  being  enforced  by  action,  and  we  ought  not  to  deprive  the 
plaintiff  of  the  right  to  try  that  question  by  setting  it  aside. 

Bramwell,  B.  I  am  of  the  same  opinion  and  for  the  same  reasons.  Assuming 
that  Mr.  Gray  is  right  in  suggesting  that,  b}'  the  order  of  reference  made  by  my 
brother  Channell,  the  arbitrator's  power  was  regulated  by  the  15th  section,  and  that, 
notwithstanding  the  special  clause  in  this  order,  he  had  no  power  of  enlarging  the 
time  other  than  that  given  him  by  that  section  ;  and  assuming  that  there  was  no 
valid  enlargement  under  that  section,  and  that  the  parties  by  their  conduct  have  done 
no  more  than  consent  to  proceed  after  the  three  months,  still  the  award  may  be  good. 
It  may  be  that  attending  before  the  arbitrator  after  the  expiration  of  the  three  months 
from  the  date  of  the  appointment  of  the  arbitrator,  after  the  arbitrator's  powers  had 
ceased,  was  evidence  of  a  new  parol  submission :  (see  Russell  on  Awards,  p.  144). 
If  there  was  a  good  parol  submission,  though  the  award  may  not  be  enforceable  under 
the  statute,  it  may  be  capable  of  being  enforced  by  action ;  therefore  it  is  clear  that 


»a.^H.  63^.  feEATSON   V.  S^EN^  1415 

we  ought  not  to  set  it  aside.  It  may  be  urged  that  it  is  inconsistent  with  Ty&rman 
V,  Smith  (6  E.  &  B.  719)  to  say  that  a  new  parol  submission  may  be  inferred,  because 
there  the  parties  were  enforcing  an  award  under  the  statute,  and  they  could  not  have 
succeeded  if  the  award  had  not  been  made  under  the  powers  of  the  Act.  But  though 
the  Court  decided  that  [837]  the  plaintiff  was  estopped  from  disputing  that,  it  does 
not  follow  that  they  would  not  have  held  that  there  was  a  fresh  parol  submission. 

Channell,  B.  We  ought  not  to  set  aside  this  award  unless  we  are  satisfied  that 
it  cannot  be  upheld.  If  the  reference  was  not  under  the  statute  the  arbitrator  might 
make  his  award  within  any  reasonable  time.  Supposing  the  award  could  only  be 
upheld  if  shewn  to  be  in  compliance  with  the  provisions  of  the  statute,  notwithstanding 
the  attendances  before  the  arbitrator  took  place  more  than  three  months  after  his 
appointment ;  then,  though  the  attendance  on  the  3rd  of  February  may  have  been  a 
consent  to  the  arbitrator's  proceeding  on  that  day,  the  consent  to  an  enlargement  would 
only  operate  as  a  consent  for  a  month.  If,  therefore,  it  were  necessary  to  decide  whether 
the  award  could  be  enforced  under  the  statute,  I  should  be  disposed  to  adopt  Mr.  Gray's 
view.  But  I  think  that  the  attendance  after  the  three  months  had  expired,  and  what 
took  place  on  the  3rd  of  February,  are  evidence  from  which  it  may  be  inferred  that 
there  was  a  new  parol  submission ;  and  if  that  is  so,  the  award  may  be  enforced 
by  action. 

Kule  discharged. 


[838]  Beatson  v.  Skene.  June  2,  1860. — A  Judge  at  Nisi  Prius  has  no  power 
to  compel  a  witness  to  produce  documents  connected  with  affairs  of  State,  if  their 
production  would  be  injurious  to  the  public  service ;  and  that  question  must  be 
determined,  not  by  the  Judge,  but  by  the  head  of  the  department  having  the 
custody  of  the  documents. — The  case,  however,  is  different,  where  the  head  of 
the  department  does  not  personally  attend  at  the  trial,  but  sends  a  subordinate 
with  the  documents,  to  be  produced  or  not  as  the  Judge  may  think  proper :  per 
Pollock,  C.  B.,  Bramwell,  B.,  and  Wilde,  B. — Per  Martin,  B. :  Whenever  the  Judge 
is  satisfied  that  the  document  may  be  made  public  without  prejudice  to  the  public 
service,  he  ought  to  compel  its  production,  notwithstanding  the  reluctance  of  the 
head  of  the  department  to  produce  it.  The  plaintiff  had  been  a  general  com- 
manding a  corps  of  irregular  troops  during  the  war  in  the  Crimea.  Complaints 
having  been  made  of  the  insubordination  of  the  troops,  the  corps  was  placed 
under  the  superior  command  of  V.  The  plaintiflf  then  resigned  his  command. 
V.  directed  S.  to  inspect  and  report  upon  the  state  of  the  corps ;  and  referred 
S.  for  information  to  the  defendant,  who  was  a  civil  Commissioner.  The 
defendant,  in  a  conversation  with  S.,  made  a  defamatory  statement  respecting 
the  conduct  of  the  plaintiff  upon  his  giving  up  the  command  of  the  corps.  The 
plaintiff  having  brought  against  the  defendant  an  action  for  slander :  Held,  that 
it  was  properly  left  to  the  jury  to  say  whether  the  communication  the  defendant 
made  to  S.  was  relevant  to  the  inquiry  S.  had  to  make,  and  in  which  the  defendant 
was  to  assist  him. — When  once  a  confidential  relation  is  established  between  two 
persons  with  regard  to  an  inquiry  of  a  private  nature,  whatever  takes  place 
between  them  relevant  to  the  same  subject,  though  at  a  time  and  place  different 
from  those  at  which  the  confidential  relation  began,  may  be  entitled  to  protection 
as  well  as  what  passed  at  the  original  interview ;  and  it  is  a  question  for  the  jury 
whether  any  further  conversation  on  the  same  subject,  though  apparently  casual 
and  voluntary,  did  not  take  place  under  the  influence  of  the  confidential  relation 
already  established  between  them,  and  therefore  entitled  to  the  same  protection. 

[S.  C.  29  L.  J.  Ex.  430;  6  Jur.  (N.  S.)  780;  8  W.  E.  544;  2  L.  T.  378.  Followed, 
H.M.S.  Belleroi)hm,  1875,  44  L.  J.  Adm.  5  ;  31  L.  T.  756  ;  18  W.  E.  336.  Applied, 
Hennessy  v.  Wright  (No.  1),  1888,  21  Q.  B.  D.  509.  Eeferred  to,  Henwood  v.  Harrison, 
1872,  L.  E.  7  C.  P.  617 ;  Dickeson  v.  Hilliard,  1874,  L.  E.  9  Ex.  83 ;  Kain  v.  Farrer, 
1878,  37  L.  T.  470.] 

The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of  being  superseded 
in  the  command  hereinafter  mentioned,  was  a  military  officer,  to  wit,  a  Major-General 


1416  BEATSON    y.   SKENE  6  H.  &  N.  839. 

in  the  service  of  her  Majesty  the  Queen,  and  in  command  under  one  Robert  Vivian, 
a  Lieutenant-General  in  the  service  of  her  said  Majesty  the  Queen,  of  a  certain  force 
of  irregular  cavalry,  in  the  pay  and  service  and  part  of  the  Army  of  her  said  Majesty, 
called  or  known  as  "  Beatson's  Horse,"  in  which  force  there  were  divers  regiments  and 
divers  commanding  officers,  and,  amongst  others,  certain  regiments  of  one  whereof 
one  Eugene  O'Reilly  was  the  commanding  officer,  and  of  another  whereof  one  Edward 
Shelley  was  the  commanding  officer.  That  the  said  force  was  raised  in  the  Turkish 
Empire  and  the  countries  near  the  same,  and  consisted  chiefly  of  Greeks,  Turks,  and 
other  Eastern  foreigners,  many  of  whom  were  officers  in  the  said  force,  and  were 
called  native  officers ;  and  there  was  an  officer  [839]  called  the  Chief  Interpreter 
attached  to  the  said  force.  That  by,  and  by  the  authority  of,  the  said  Robert  Vivian 
the  plaintiff  was  superseded  in  such  command  by  one  M.  H.  Smith,  a  Major-General 
in  her  Majesty's  service,  who  was  duly  appointed  to  command  the  said  force,  to  wit, 
the  said  force  of  irregular  cavalry  called  or  known  as  "  Beatson's  Horse,"  in  the  place 
and  stead  of  the  plaintiff,  and  who  after  such  appointment  came  to  the  Dardanelles, 
where  the  said  force  was  then  lying,  to  take  and  there  took  the  command  thereof  from 
the  plaintiff,  and  the  plaintiff  gave  up  the  same  to  him.  Yet  the  defendant,  afterwards, 
falsely  and  maliciously  spoke  and  published  to  one  Arthur  Shirley,  a  Major-General  in 
her  Majesty's  service,  and  to  divers  other  persons,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  giving  up  by  him  of  the  said  command  to  the  said  Major-General 
Smith,  and  of  and  concerning  the  said  Robert  Vivian,  and  of  and  concerning  the  said 
regiments  and  commanding  officers  and  the  said  Eugene  O'Reilly  and  Edward  Shelley 
and  the  said  regiments  whereof  they  were  commanding  officers  as  aforesaid,  and  of 
and  concerning  the  said  native  officers,  and  of  and  concerning  the  said  Chief  Interpreter, 
and  of  and  concerning  the  Dardanelles,  where  the  said  force  had  been  so  as  aforesaid 
lying,  the  words  following,  that  is  to  say,  "  When  General  Smith  arrived  at  the 
Dardanelles,  General  Beatson  assembled  the  commanding  officers  of  regiments  and 
actually  endeavoured  to  persuade  them  to  make  a  mutiny  in  their  regiments  against 
General  Smith,  and  against  the  authority  of  General  Vivian.  Two  of  these  commanding 
officers  then  left  the  room,  saying,  they  were  soldiers  and  could  not  listen  to  language 
which  they  thought  most  improper  and  mutinous  :  these  two  were  Lieutenant-Colonels 
O'Reilly  and  Shelley.  General  Beatson  subsequently  had  a  sort  of  round-robin  prepared 
by  the  Chief  Interpreter,  and  sent  round  to  the  [840]  different  oflScers  in  the  hope 
that  they  would  sign  it,  refusing  to  serve  under  any  other  General  but  himself.  Both 
of  these  mutinous  attempts  are  said  to  have  emanated  from  Mr.  Burton,  who,  it  also 
appears,  kept  the  order  from  Lord  Panmure  placing  the  'Irregular  Horse'  under 
Lieutenant-General  Vivian,  for  three  whole  weeks  locked  up  and  unknown  to  any 
one  but  General  Beatson,  and  the  order  was  not  promulgated  until  after  General 
Smith  arrived  at  the  Dardanelles  "  (thereby  meaning  that  the  plaintiff  had  been  guilty 
of  attempting  to  cause  a  mutiny  in  the  said  force,  and  by  the  regiments  constituting 
the  same  and  by  their  commanding  officers,  against  the  lawful  authority  of  the  said 
M.  W,  Smith,  as  the  officer  appointed  to  command  them,  and  of  the  said  Robert  Vivian 
as  the  superior  officer ;  and  that  the  plaintiff  had  attempted  to  cause  such  mutiny  in 
order  thereby  that  he  might  continue  in  command  of  the  said  force). 

Plea  :  Not  guilty.     Issue  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term, 
the  following  facts  appeared  :  At  the  commencement  of  the  war  with  Russia  in  1854, 
the  plaintiff,  who  was  a  Lieutenant-Colonel  in  the  service  of  the  East  India  Company, 
was  authorized  by  the  British  Government  to  organize  and  command  a  corps  of  Irregular 
Turkish  Cavalry,  to  co-operate  with  the  allied  armies  in  the  Crimea.  Accordingly,  in 
November,  1854,  the  plaintiff  proceeded  to  Varna,  where  he  organized  a  corps  of 
Bashi-Bazouks.  At  this  time  the  defendant,  who  was  Civil  Commissioner  at  the 
Dardanelles,  acted  as  private  secretary  to  General  Vivian,  who  commanded  the 
Turkish  Contingent.  Complaints  having  been  made  to  the  British  Ambassador  at 
Constantinople  of  the  insubordination  of  the  plaintiff's  corps,  the  plaintiff,  after  some 
correspondence  on  the  subject,  tendered  his  resignation  of  the  command.  In  answer 
he  received  from  Lord  Panmure,  then  Secretary  for  War,  a  letter  dated  [841]  the 
25th  August,  1855,  stating  that  his  resignation  was  not  accepted,  and  that  he  and  his 
corps  would  be  placed  under  the  superior  military  command  of  General  Vivian.  The 
plaintiff  declined  to  serve  under  General  Vivian,  on  the  ground  that  when  he  undertook 
to  organize  the  corps  of  Bashi-Bazouks,  it  was  upon  the  understanding  that  the  corps 
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would  be  placed  under  the  direct  authority  of  the  Commander-iu-Chief  of  the  British 
Army,  and  not  be  attached  to  the  Turkish  Contingent,  as  the  effect  of  that  would  be 
to  lessen  his  authority  with  his  men.  On  the  27th  of  September,  1855,  in  consequence 
of  an  order  from  General  Vivian,  General  Smith  proceeded  to  the  Dardanelles  to  take 
the  command  of  the  plaintiff's  corps.  On  the  30th  September,  the  plaintiff  wrote  to 
General  Smith  a  letter  containing  the  following  passages  : — "  I  have  made  arrangements 
to  proceed  to-day  to  headquarters  at  Buyukdere,  in  conformity  with  General  Vivian's 
instructions.  With  regard  to  that  portion  of  the  order  which  makes  over  to  you  the 
command  of  the  Irregular  Horse,  I  take  upon  myself  the  responsibility  of  directing 
Brigadier-General  Brett  to  assume  temporary  command  of  this  force  until  fresh 
instructions  shall  have  been  received  from  General  Vivian.  The  peculiar  exigencies 
of  the  case  justify  me,  I  believe,  in  the  step  which,  as  your  senior  officer,  I  now 
take,  feeling  that  the  organization  of  this  force,  and  the  large  sum  expended  on 
it  by  Government,  will  be  greatly  perilled  by  any  other  proceedings."  On  the 
29th  September,  Lord  Panmure  wrote  to  the  plaintiff,  accepting  his  resignation  of 
the  command.     In  October  the  plaintiff  returned  to  England. 

In  Decembei',  1855,  the  corps  was  removed  to  Shumla;  and  on  the  14th  January, 
1856,  General  Vivian  wrote  to  General  Shirley  to  proceed  to  Shumla  to  inspect  and 
report  upon  the  state  of  the  corps.  Among  other  points  which  [842]  he  was  directed 
to  investigate  and  report  upon,  were  the  following : — "  The  nature  and  cause  of  any 
irregularities  that  may  be  prevalent,  and  the  measures  taken  to  repress  such  disorders. 
Every  other  particular  which  you  may  consider  of  importance  as  bearing  on  the  prob- 
ability of  the  force  becoming  efficient  at  any  early  date."  On  the  same  day  General 
Vivian  also  wrot€  a  confidential  letter  to  General  Shirley,  respecting  the  investigation 
and  report,  and  which  contained  the  following  passages : — "  You  will  find  Mr.  Skene, 
my  private  secretary  and  Civil  Commissioner,  a  most  useful  man,  and  he  will  be  able 
to  aid  you  with  every  kind  of  information,  and  give  you  most  valuable  assistance. 
Mr.  Skene  knows  my  views  in  regard  to  the  Irregulars,  and  it  is  needless  my  addressing 
you  a  long  letter,  when  he  will  be  at  your  side  to  apprise  you  of  the  nature  of  my 
several  communications  to  General  Smith.  Make  the  most  searching  inquiries  on  all 
points ;  send  your  report  to  me  when  prepared  :  write  confidentially  to  me  direct." 
On  the  20th  January,  General  Vivian  wrote  to  the  defendant  a  letter  containing  the 
following  passages  : — "  I  have  thought  it  necessary  to  direct  General  Shirley  to  proceed 
at  once  to  Shumla  to  inspect  the  force  and  report  on  its  condition  in  every  respect. 
You  will  of  course  give  to  General  Shirley  every  aid  in  your  power." 

The  plaintiff  had  no  knowledge  of  the  investigation  at  Shumla,  or  of  the  charges 
brought  against  him,  until  April,  1856,  when  he  met  General  Vivian  in  London.  The 
plaintiff,  having  communicated  with  the  War  Department  on  the  subject,  discovered 
that  the  charges  originated  in  a  letter  written  by  General  Shirley  to  General  Vivian, 
dated  the  25th  February,  1856,  of  which  the  following  is  an  extract: — 

"  I  discovered  one  circumstance  through  Mr.  Skene,  Civil  Commissioner  to  the 
contingent  force,  but  attached  to  General  Smith,  with  which  I  think  you  ought  to  be 
acquainted,  if  you  have  not  been  so  already ;  for  should  [843]  General  Beatson  bring 
his  case  before  Parliament,  as  I  hear  he  threatened  to  do,  I  think  it  important  that  the 
fact  should  be  known. 

"  When  General  Smith  arrived  at  the  Dardanelles,  General  Beatson  assembled 
the  commanding  officers  of  regiments,  and  actually  endeavoured  to  persuade  them  to 
make  a  mutiny  in  their  regiments  against  General  Smith,  and  against  the  authority 
of  General  Vivian. 

"Two  of  these  commanding  officers  left  the  room,  saying  they  were  soldiers  and 
could  not  listen  to  language  which  they  thought  most  improper  and  mutinous.  These 
two  were  Lieutenant-Colonels  O'Eeilly  and  Shelly. 

"  General  Beatson  subsequently  had  a  sort  of  round-robin  prepared  by  the  Chief 
Interpreter,  and  sent  round  to  the  native  officers  and  men,  in  the  hope  they  would 
sign  it,  refusing  to  serve  under  any  other  General  but  himself.  This  attempt  appeared 
however  to  have  signally  failed. 

"  It  shews  however  the  desperate  character  of  the  man,  that  he  sticks  at  nothing 
to  endeavour  to  carry  out  his  views. 

"  I  believe  both  of  these  mutinous  attempts  emanated  from  Mr.  Burton,  who  it 
also  appears  kept  the  order  from  Lord  Panmure,  placing  tbe  Irregular  Horse  under 
Lieutenant-General  Vivian,  for  three  whole  weeks  locked  up  and  unknown  to  any 
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one  but  General  Beatson ;  and  the  order  was  not  promulgated  until  after  General 
Smith  arrived  at  the  Dardanelles.  This  is  authentic,  and  can  be  fully  proved  and 
substantiated." 

In  March,  1857,  a  Court  of  Inquiry  was  held  to  investigate  certain  charges  brought 
by  the  plaintiff  against  General  Shirley,  including  a  charge  of  having  calumniated  the 
plaintift'  by  writing  to  General  Vivian  the  letter  of  the  25th  February.  Mr.  Sidney 
Herbert,  the  Secretary  for  War,  had  been  subpcenaed  to  produce  the  minutes  of  this 
Court  of  [844]  Inquiry.  He  attended  in  obedience  to  the  subpoena,  but  objected  to 
produce  the  minutes,  on  the  ground  that  their  production  would  be  prejudicial  to  the 
public  service.  The  learned  Judge  declined  to  compel  their  production.  The  plaintiff 
then  proved  by  the  notes  of  a  person  who  was  present  at  the  Court  of  Inquiry,  that 
the  defendant,  who  was  a  witness  on  that  occasion,  said  : — "  I  mentioned  to  General 
Shirley  what  is  stated  in  the  extract,  or  a  statement  of  similar  purport.  I  did  not 
make  any  report  of  this,  and  I  had  no  idea  of  making  one  when  I  mentioned  the 
matter  to  General  Shirley  in  the  course  of  conversation.  I  did  not  consider  it  an 
official  interview  :  I  looked  upon  it  in  this  view,  as  a  matter  not  falling  within  the 
range  of  my  duties  as  Civil  Commissioner,  and  as  a  subject  passed  by,  but  which  was 
still  talked  of." 

The  Secretary  for  War  had  also  been  subpoenaed  to  produce  certain  letters  written 
by  the  plaintiff  to  Lord  Panmure  in  the  year  1855,  but  he  objected  to  produce  them, 
on  the  ground  that  their  production  would  be  prejudicial  to  the  public  service ;  and 
the  learned  Judge  declined  to  compel  their  production. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  communication  made  by 
the  defendant  to  General  Shirley  was  relevant  to  the  inquiry  which  General  Shirley 
had  to  make,  and  in  which  the  defendant  was  to  assist  him,  telling  them  that  if  they 
were  of  that  opinion,  and  the  communication  was  made  bona  fide,  the  defendant  was 
entitled  to  a  verdict.     The  jury  having  found  a  verdict  for  the  defendant, 

Edwin  James,  in  Easter  Term,  obtained  a  rule  Nisi  for  a  new^trial  on  the  grounds  : 
First,  that  the  learned  Judge  had  declined  to  compel  the  production  of  the  documents  : 
Secondly,  that  he  had  misdirected  the  jury  :  Thirdly,  that  the  verdict  was  against 
the  evidence. 

[845]  Bovill  and  Garth  shewed  cause  in  the  same  term  (May  1).  First,  the 
learned  Judge  was  correct  in  refusing  to  compel  the  production  of  the  letters  and 
minutes  of  the  Court  of  Inquiry,  the  Secretary  of  State  for  War  having  objected 
to  produce  them,  on  the  ground  that  their  production  would  be  prejudicial  to 
the  public  service.  It  is  clear  that  evidence  may  be  excluded,  where  the  dis- 
closure would  be  prejudicial  to  public  interests.  The  subject  is  fully  discussed  in 
Phillipps  on  Evidence,  chap.  7,  sect.  2,  p.  133,  10th  ed.,  where,  after  adverting  to 
instances  in  which  witnesses  were  not  allowed  to  be  examined  respecting  informa- 
tion given  by  them  to  the  Government,  it  is  laid  down  that,  on  a  like  principle  of 
public  policy,  a  correspondence  between  an  agent  of  Government  and  a  Secretary  of 
State,  and  the  report  of  a  Military  Court  of  Inquiry,  respecting  an  officer  whose 
conduct  the  Court  had  been  appointed  to  examine,  are  confidential  and  privileged 
communications,  which  Courts  of  justice  will  not  allow  to  be  disclosed.  The  same 
rule  of  law  is  laid  down  in  Taylor  on  Evidence,  sect.  860,  p.  776,  3rd  ed.  Howe  v. 
Lord  Bentinck  (2  Brod.  &  B.  130)  is  an  express  authority  that  the  minutes  of  this 
Court  of  Inquiry  are  privileged  from  disclosure.  There  the  Commander-in-Chief  of 
the  army  had  directed  an  assemblage  of  commissioned  military  officers  to  hold  an 
inquiry  into  the  conduct  of  a  commissioned  officer,  and  the  latter  having  sued  the 
president  of  the  inquiry  for  a  libel  stated  to  be  contained  in  the  report  thereupon 
made,  it  was  held  that  this  report  was  a  privileged  communication ;  that  it  was 
properly  rejected  as  evidence  at  the  trial,  and  an  office  copy  of  the  same  was  also 
properly  rejected.  The  judgment  of  Dallas,  C.  J.,  in  that  case  shews  that,  if  the 
Secretary  of  State  had  been  disposed  to  produce  the  document,  it  would  have  been 
the  duty  of  the  Judge  to  have  interposed  and  pre-[846]-vented  its  admission  in 
evidence.  In  Anderson  v.  Hamilton  (2  Brod.  &  B.  156,  note),  Lord  Ellenborough 
refused  to  admit  in  evidence  the  contents  of  a  letter  written  by  an  agent  of  Govern- 
ment in  one  of  the  Colonies  to  the  Secretary  of  State  for  the  Colonial  Department.  In 
Wyatt  V.  Gore  (Holt,  N.  P.  299),  Gibbs,  C.  J.,  ruled  that  communications  which  take  place 
between  the  Governor  of  a  distant  province  and  his  Attorney  General  are  confidential ; 
and  if  a  witness  is  interrogated  as  to  their  substance  in  a  Court  of  justice,  he  is  not 
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bound  to  aiisw6i'  any  questions  respecting  them.  The  letters  called  for  in  this  case 
were  communications  of  an  equally  confidential  character.  Dickson  v.  The  Earl  of 
fVilton  (1  F.  &  F.  419)  is  relied  on  by  the  plaintiff.  There  Lord  Campbell  ordered 
a  clerk  from  the  War  Office  to  produce  a  letter  in  the  possession  of  the  Secretary  at 
War ;  but  it  does  not  appear  from  the  report  that  the  production  of  the  letter  was 
objected  to  on  the  ground  that  the  disclosure  of  its  contents  would  be  prejudicial  to 
the  public  service. 

Secondly,  there  was  no  misdirection.  It  was  properly  left  to  the  jury  to  say 
whether  the  defendant  made  the  communication  bona  fide,  for  if  so  it  was  privileged. 
The  defendant  having  knowledge  of  this  irregular  conduct  of  the  plaintiff,  was  bound 
to  disclose  it  to  his  superior  officer.  In  Coxhead  v.  Riclmrds  (2  C.  B.  569,  596), 
Tindal,  C.  J.,  said  : — "  I  do  not  find  the  rule  of  law  is  so  narrowed  and  restricted  by 
any  authority,  that  a  person  having  information  materially  affecting  the  interests  of 
another,  and  honestly  communicating  it,  in  the  full  belief  and  with  reasonable  grounds 
for  the  belief  that  it  is  true,  will  not  be  excused,  though  he  has  no  personal  interest 
in  the  subject-matter.  Such  a  restriction  would  surely  operate  as  a  great  restraint 
upon  the  performance  of  the  various  social  duties  by  which  [847]  men  are  bound  to 
each  other,  and  by  which  society  is  kept  up."  In  Harrison  v.  Bush  (5  E.  &  B.  344) 
the  Court  of  Queen's  Bench  recognised  and  adopted  this  rule  of  law,  that  "  a  communica- 
tion made  bona  fide  upon  any  subject-matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  although  it  contains  criminatory  matter 
which,  without  this  privilege,  would  be  slanderous  and  actionable."  Reliance  is 
placed  on  the  fact  that  the  communication  was  not  made  in  the  form  of  a  report,  but 
that  is  immaterial ;  for  looking  at  the  instructions  which  General  Shirley  and  the 
defendant  had  received  from  General  Vivian,  it  was  the  duty  of  the  defendant  to 
inform  General  Shirley  of  the  irregular  conduct  of  the  plaintiff.  The  circumstances 
rebut  any  reference  of  malice.  The  communication  having  been  made  bona  fide,  it 
was  incumbent  on  the  plaintiff  to  prove  express  malice.  They  also  argued  that  the 
verdict  was  not  against  the  evidence. 

Edwin  James  and  Gray,  in  support  of  the  rule  (May  1  and  May  24).  First,  the 
learned  Judge  ought  to  have  compelled  the  production  of  the  letters  and  minutes  of 
the  Court  of  Inquiry,  which  the  Secretary  for  War  was  subpoenaed  to  produce.  The 
letters  were  not  confidential  communications,  but  were  written  by  the  plaintiff  in 
explanation  of  his  conduct,  and  for  the  purpose  of  shewing  the  motives  by  which  he 
was  actuated.  There  is  no  authority  that  under  such  circumstances  the  Secretary  for 
War  was  entitled  to  withhold  them.  The  case  is  totally  different  from  that  of  a 
confidential  report  made  by  a  military  officer  to  the  Secretary  for  War,  which  it  is 
conceded  would  be  privileged.  The  learned  Judge  ought  also  to  have  compelled 
[848]  the  production  of  the  minutes  of  the  Court  of  Inquiry.  The  document  required 
was  not  the  report  of  a  person  appointed  to  investigate  the  conduct  of  a  military 
officer  charged  with  a  breach  of  discipline,  but  the  minutes  of  evidence  adduced  in  the 
Court  of  Inquiry.  [Martin,  B.  How  are  those  minutes  evidence  for  the  plaintiff? 
Must  it  not  first  be  established  that  they  are  evidence,  otherwise  the  consequence 
would  be  that  any  person  might  get  at  the  contents  of  documents  in  the  possession  of 
another,  and  which  the  latter  might  wish  to  keep  secret?]  A  witness  cannot  object 
to  produce  a  document  merely  because  its  production  would  be  of  no  avail  to  the 
party  requiring  it.  Dickson  v.  The  Earl  of  Wilton  (1  F.  &  F.  419)  is  an  authority  that 
the  learned  Judge  ought  to  have  compelled  the  production  of  these  documents. 

Secondly,  the  communication  was  not  privileged.  There  was  no  duty,  nor  any 
relation  subsisting  between  General  Shirley  and  the  defendant,  which  compelled  the 
latter  to  make  this  communication.  The  learned  Judge  in  effect  misdirected  the  jury 
in  leaving  the  question  to  them  as  he  did.  The  question  whether  a  communication 
is  privileged  is  for  the  Court,  though  the  jury  must  find  the  facts  on  which  the  Court 
is  to  pronounce  its  opinion.  In  Coxhead  v,  Richards  (2  C,  B.  569),  the  mate  of  a  ship 
sent  to  the  defendant  a  letter  charging  the  plaintiff,  the  captain,  with  gross  mis- 
conduct. The  defendant  shewed  this  letter  to  the  owner.  The  Court  of  Common 
Pleas  were  divided  in  opinion  as  to  whether  the  words  were  privileged  or  not. 
Tindal,  C.  J.,  who  tried  the  cause,  told  the  jury  that  if  they  thought  the  communica- 
tion was  strictly  honest  on  the  part  of  the  defendant,  and  made  solely  in  the 
execution  of  what  he  believed  to  be  a  duty,  the  communication  was  privileged.     Here, 
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no  doubt,  whether  the  communication  made  to  General  Shirley  vvas  [849]  bona  tide 
or  not,  whether  the  defendant  acted  in  pursuance  of  his  instructions,  whether  he 
believed  the  matter  was  one  into  which  it  was  the  province  of  General  Shirley  to 
inquire,  and  whether  the  defendant  acted  without  malice,  were  questions  of  fact  for 
the  jury.     But  when  these  facts  were  found,  the  learned  Judge  should  have  pro- 
nounced whether  or  not  the  speaking  of  the  words  was  justified.     If   the  direction 
cannot  be  complained  of,  because  all  the  facts  were  left  to  the  jury,  then  the  verdict 
is  unsatisfactory.     The  statement  of  the  defendant  to  General  Shirley  was  false  in 
point  of   fact.     It  was  the  duty  of   General   Shirley  to  give  every  information   to 
General  Vivian  as  to  the  then  state  of  the  force  so  as  to  insure  its  efficiency ;  but 
there  were  no  instructions  that  any  inquiry  into  the   conduct  of   General  Beatson 
should  be  made.     The  defendant's  duty  was  to  render  assistance  to  General  Shirley. 
It  was  not  until  there  was  a   report  that  General  Beatson  intended  to  bring  the 
matter  before  Parliament  that  this  charge  was  brought  forward  as  one  which  might 
afford  the  means  of  meeting  the  inquiry  in  Parliament.     General   Shirley  did   not 
treat  it  as  within  the  scope  of  his  inquiry.     Before  the  Court  of  Inquiry  the  defendant 
stated  that  he  did  not  consider  the  communication  "official,"  and  that  he  looked 
upon  it  "  as  a  subject  passed  by,  but  which  was  still  talked  of."     The  statement  was 
volunteered.     It  does  not  appear  that  it  had  i-eference  to  General  Shirley's  visit  of 
inspection;  it  was  no  more  than  mere  talk.     In  Wenman  v.  Ash  (13  C.  B.  836),  the 
defendant  wrote  a  letter  containing  charges  of  dishonesty  against  the  plaintiff  and 
sent  it  to  the  plaintiff's  wife.     Williams,  J.,  ruled  that  the  communication  was  not 
privileged,  and  the  Court  held  that  the  plaintiff  was  entitled  to  recover  though  the 
jury  negatived  malice.     [Pollock,  C.  B.     The  jury  found  that  the  letter  was  a  libel, 
which  implies  an  evil  intention.     But  suppose  the  jury  had  found  that  there  was 
absolutely  no  evil  intention  on  the  [850]  part  of  the  defendant.     To  constitute  a  libel 
the  imputation  must  be  malicious.     If  the  jury  negative  malice,  can  the  Court  find 
it  1    Wilde,  B.     Suppose  the  law  presumes  malice,  can  that  presumption  be  rebutted  1 
Slanderous  words,  if  spoken  on  an  occasion  not  privileged,  are  deemed  necessarily 
malicious.     The  language  complained  of  in  this  case,  viz.,  a  charge  against  a  general 
officer  of  inciting  troops  to  mutiny,  imputes  to  him  an  offence  of  a  most  heinous 
character,  and  is  admitted  to  be  slanderous.     The  only  question  then  is,  whether  the 
communication  was  privileged.]     Whether  the  communication  was  privileged  or  not 
does  not  depend  upon  whether  the  defendant  believed  himself  to  be  acting  within 
the  scope  of  his  duty.     [Bramwell,  B.     Suppose  the  defendant  told  General  Shirley 
"  I  think  it  my  duty  to  tell  you  all  I  know,"  and  then  made  this  charge,  would  that 
not  have  been  privileged  1]     It  is  submitted  that  it  would  not.     [Wilde,  B.     Must 
the  defendant's  right  to  state  what  he  believed  to  be  the  fact  depend  on  whether 
a   Court   might  think   the   statement    relevant   to   the   inquiry.]      If   a   defendant 
volunteers  a  statement  he  must  take  care  that  it  is  true.     [Pollock,  C.  B.     Suppose 
a  person  goes  to  inquire  the  character  of  a  servant,  and  gets  it,  and  the  parties  after- 
wards meet,  when  the  person  of  whom  the  inquiry  was  made  says  "  I  did  not  tell 
you  a  particular  circumstance  to  which  I  ought  to  call  your  attention,"     Surely,  if 
made  bona  tide,  that  communication  is  privileged.] 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  slander,  tried  before  my  brother  Bramwell 
during  last  Hilary  Term.  The  alleged  slander  was  the  speaking  of  certain  words  by 
the  defendant  to  Colonel  (now  General)  Shirley,  in  February,  1856.  The  plaintiff 
had  been  the  general  commanding  an  [851]  irregular  corps  of  cavalry  during  the  war 
in  the  Crimea:  he  gave  up  his  command  in  September,  1855.  The  defendant  was 
the  civil  Commissioner  attending  the  corps.  General  Vivian,  under  M'^hose  general 
command  the  corps  was  placed,  prior  to  September,  1855,  directed  Colonel  Shirley 
to  inquire  into  and  report  the  condition  of  the  corps,  and  referred  him  to  the  defen- 
dant for  information,  writing  also  to  the  defendant  to  give  it.  Colonel  Shirley  wrote 
a  letter  to  General  Vivian  in  consequence.  The  defendant  adopted  the  contents  of 
that  letter  as  containing  the  substance  of  his  communication  to  Colonel  Shirley,  and 
admitted  his  responsibility  if  there  was  any.  That  letter  contained  matter  which,  if 
spoken,  must  be  deemed  slanderous,  unless  the  occasion  on  which  it  was  uttered 
furnished  a  justification.  The  plaintiff  therefore  was  entitled  to  a  verdict,  unless  the 
defence  set  up  could  be  established,  viz.,  that  what  passed  between  the  defendant  and 
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Colonel  Shirley  was  a  privileged  communication.     The  jury  found  a  verdict  for  the 
defendant. 

In  the  following  term  a  motion  was  made  for  a  new  trial  on  three  grounds : — 

First,  that  the  learned  Judge  had  declined  to  compel  the  production  of  certain 
documents. 

Secondly,  that  he  had  misdirected  the  jury. 

Thirdly,  that  the  verdict  was  against  the  evidence. 

It  appeared  that  the  Secretary  of  State  for  War  (Mr.  Sidney  Herbert)  had  been 
subpoenaed  to  produce  certain  letters  written  by  the  plaintiff  to  him,  and  also  the 
minutes  of  a  Court  of  Inquiry  as  to  Colonel  Shirley's  conduct  in  writing  the  letter  to 
General  Vivian. 

The  Secretary  for  War  attended  at  the  trial,  but  objected  to  produce  the  docu- 
ments, on  the  ground  that  his  doing  so  would  be  injurious  to  the  public  service.  The 
learned  Judge  refused  to  compel  their  production,  and  this  forms  [852]  the  first 
ground  upon  which  the  rule  for  a  new  trial  was  obtained.  Now  it  turns  out  on 
referring  to  the  date  and  nature  of  the  documents  called  for,  that  not  one  of  them 
could  have  been  given  in  evidence  on  the  trial,  had  they  been  produced.  Seven  of 
the  letters  were  written  long  before  the  conversation  complained  of  took  place,  and 
the  defendant  was  in  no  way  a  party  or  privy  to  any  of  them.  As  to  the  notes  or 
minutes  of  what  passed  on  the  inquiry,  they  had  been  taken  by  a  person  who  was  not 
present  at  the  trial  to  prove  their  correctness,  and  therefore  the  mere  notes  were 
certainly  not  admissible  as  evidence.  It  may  be  further  remarked  that  no  prejudice 
could  have  been  sustained  by  the  plaintiff,  inasmuch  as  the  defendant  admitted  on  the 
inquiry  that  he  had  spoken  the  words,  as  was  proved  at  the  trial  by  a  witness  who 
took  a  note  of  what  passed  on  that  occasion  ;  nor  was  any  doubt  or  qiiestion  raised  at 
the  trial  as  to  the  fact  that  the  conversation  complained  of  had  taken  place.  Under 
these  circumstances  we  are  all  of  opinion  that  the  non-production  of  these  documents 
furnished  no  ground  for  a  new  trial ;  indeed  had  the  documents  been  produced  and 
received  in  evidence,  and  the  verdict  had  been  for  the  plaintiff  instead  of  (as  it  was) 
for  the  defendant,  the  reception  of  the  evidence  (if  objected  to)  would  have  been  a 
ground  for  a  new  trial ;  but  inasmuch  as  my  brother  Bramwell  did  not  at  the  trial 
take  this  view  of  the  case,  but  declined  to  compel  the  production  of  the  evidence,  on 
the  ground  that  the  Secretary  for  War  stated  that  the  production  of  the  documents 
would  be  injurious  to  the  public  service,  we  think  it  due  to  my  brother  Bramwell  to 
express  the  entire  concurrence  of  a  majority  of  the  Court  in  that  ruling  of  his.  We 
are  all  of  opinion  that  it  cannot  be  laid  down  that  all  public  documents,  including 
treaties  with  foreign  powers,  and  all  the  correspondence  that  may  precede  or  accom- 
pany them,  and  all  communications  to  [853]  the  heads  of  departments,  are  to  be 
produced  and  made  public  whenever  a  suitor  in  a  Court  of  justice  thinks  that  his  case 
requires  such  production.  It  is  manifest  (we  think)  that  there  must  be  a  limit  to  the 
duty  or  the  power  of  coigpelling  the  production  of  papers  which  are  connected  with  acts 
of  State.  As  an  instance,  we  would  put  the  case  of  a  British  minister  at  a  foreign 
Court  writing  in  that  capacity  a  letter  to  the  Secretary  of  State  for  foreign  affairs  in 
this  country,  containing  matter  injurious  to  the  reputation  of  a  foreigner  or  a  British 
subject.  Can  it  be  contended  that  the  person  referred  to  would  have  a  right  to 
compel  the  production  of  the  letter  in  order  to  take  the  opinion  of  a  jury  whether  the 
injurious  matter  was  written  maliciously  or  not.  We  are  of  opinion  that,  if  the  pro- 
duction of  a  State  paper  would  be  injurious  to  the  public  service,  the  general  public 
interest  must  be  considered  paramount  to  the  individual  interest  of  a  suitor  in  a  Court 
of  justice ;  and  the  question  then  arises,  how  is  this  to  be  determined  ? 

It  is  manifest  it  must  be  determined  either  by  the  presiding  Judge,  or  by  the 
responsible  servant  of  the  Crown  in  whose  custody  the  paper  is.  The  Judge  would 
be  unable  to  determine  it  without  ascertaining  what  the  document  was,  and  why  the 
publication  of  it  would  be  injurious  to  the  public  service — an  inquiry  which  cannot 
take  place  in  private,  and  which  taking  place  in  public  may  do  all  the  mischief  which 
it  is  proposed  to  guard  against. 

It  appears  to  us,  therefore,  that  the  question,  whether  the  production  of  the  docu- 
ments would  be  injurious  to  the  public  service,  must  be  determined,  not  by  the  Judge 
but  by  the  head  of  the  department  having  the  custody  of  the  paper ;  and  if  he  is  in 
attendance  and  states  that  in  his  opinion  the  production  of  the  document  would  be 
injurious  to  the  public  service,  we  think  the  Judge  ou^ht  not  to  compel  the  pro- 
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duction  of  it.  The  administration  of  justice  [854]  is  only  a  '^art  of  the  general 
conduct  of  the  affairs  of  any  State  or  Nation,  and  we  think  is  (with  respect  to  the 
production  or  non-production  of  a  State  paper  in  a  Court  of  justice)  subordinate  to 
the  general  welfare  of  the  community.  If,  indeed,  the  head  of  the  department  does 
not  attend  personally  to  say  that  the  production  will  be  injurious,  but  sends  the  docu- 
ment to  be  produced  or  not  as  the  Judge  may  think  proper,  or  as  was  the  case  in 
Dickson  v.  The  Sari  of  Wilton,  before  Lord  Campbell  (reported  in  Foster  and  Finlason's 
N.  P.  Rep.,  p.  425),  where  a  subordinate  was  sent  with  the  document  with  instructions 
to  object  but  nothing  more,  the  case  may  be  different. 

My  brother  Martin  does  not  entirely  agree  with  us  as  to  this  view  of  the  point  in 
question.  My  brother  Martin  is  of  opinion,  that  whenever  the  Judge  is  satisfied  that 
the  document  may  be  made  public  without  prejudice  to  the  public  .service,  the  Judge 
ought  to  compel  its  production,  notwithstanding  the  reluctance  of  the  head  of  the 
department  to  produce  it.  And  perhaps  cases  might  arise  where  the  matter  would  be 
so  clear  that  the  Judge  might  well  ask  for  it,  in  spite  of  some  official  scruples  as  to 
producing  it ;  but  this  must  be  considered  rather  as  an  extreme  case,  and  extreme 
cases  throw  very  little  light  on  the  practical  rules  of  life.' 

The  second  ground,  upon  which  the  rule  for  a  new  trial  was  obtained,  was  the 
misdirection  of  the  learned  Judge.  The  misdirection  complained  of  was,  that  the 
Judge  left  it  to  the  jury  to  say  whether  the  communication  the  defendant  made  to 
Colonel  Shirley  was  relevant  to  the  inquiry  that  Colonel  Shirley  had  to  make,  and  in 
which  the  defendant  was  to  assist  him.  It  was  argued  that  the  Judge  ought  to  have 
told  the  jury  it  was  not;  and  that  he  ought  to  have  directed  them  to  find  a  verdict 
for  the  plaintiff. 

We  are  of  opinion  that  the  direction  was  right.  Colonel  [855]  Shirley  had  been 
directed  to  inquire  into  the  condition  of  the  corps,  and  had  been  referred  to  the 
defendant  for  information ;  and  the  defendant  had  been  directed  to  give  him  informa- 
tion. It  is  impossible  to  say  that  the  condition  of  the  corps,  in  February  1855,  might 
not  be  affected  by  the  circumstances  attending  the  transfer  of  the  command  in  the 
previous  September.  The  doubt  (as  far  as  there  is  any)  is  rather  the  other  way — 
whether  the  Judge  ought  not  to  have  told  the  jury,  as  a  matter  of  law,  that  the 
communication  was  relevant  to  the  inquiry  Colonel  Shirley  had  to  make,  which  it 
certainly  might  have  been.  The  question  however  involved  matters  of  fact,  and  was 
therefore  properly  left  to  the  jury ;  and  we  see  no  reason  to  be  dissatisfied  with  their 
finding. 

It  was  further  contended,  that  assuming  the  question  was  properly  left  to  the  jury, 
their  verdict  was  against  the  evidence  in  the  cause  ;  and  great  reliance  was  placed  on 
the  summing  up  of  the  learned  Judge,  which  certainly  was  very  much  in  favour  of 
the  plaintiff.  The  jurj^  however  found  for  the  defendant;  and,  with  the  concurrence 
of  my  brother  Bramwell,  we  think  that  they  were  right. 

The  plaintiff's  counsel  relied  on  expressions  used  by  the  defendant  in  giving  his 
own  account  of  the  matter  on  cross-examination,  such  as,  *'  that  he  volunteered  the 
statement ; "  "  that  the  communication  was  not  official,"  and  similar  expressions.  The 
answer  to  this  is,  that  when  once  a  confidential  relation  is  established  between  two 
persons  with  regard  to  an  inquiry  of  a  private  nature,  whatever  takes  place  between 
them  relevant  to  the  same  subject,  though  at  a  time  and  place  different  from  those  at 
which  the  confidential  relation  began,  may  be  entitled  to  protection  as  well  as  what 
passed  at  the  original  interview ;  and  it  is  a  question  for  the  jury  whether  any  further 
conversation  on  the  same  subject,  though  apparently  casual  and  voluntary,  does  [856] 
not  take  place  under  the  influence  of  the  confidential  relation  already  established 
between  them,  and  is  therefore  entitled  to  the  same  protection.  No  doubt  the  jury 
acted  on  this  view,  and  we  think  they  were  quite  justified  in  doing  so. 

The  result  is,  that  all  the  grounds  for  a  new  trial  fail,  and  the  rule  must  be 
discharged. 

Rule  discharged. (a) 

(a)  Edwin  James,  on  the  5th  of  June,  applied  for  leave  to  appeal,  but  the  applica- 
tion was  refused. 
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Browning  v.  The  Great  Central  Mining  Company  of  Devon  (Limited). 
May  29,  30,  1860. — In  1859,  R.  was  owner  of  a  mine  which  he  propos.ed  to  sell 
to  a  projected  Joint  Stock  Company.  On  the  12th  February,  1859,  there  was  a 
meeting  of  the  promoters  of  the  Company,  at  which  it  was  resolved  that  the 
plaintiff  should  be  appointed  captain  of  the  mine  at  a  certain  salary,  "  such  salary 
to  commence  at  the  completion  of  the  contract  with  E.,"  who  was  one  of  the 
promoters  of  the  Company.  This  resolution  was  communicated  to  the  plaintiff. 
On  the  9th  March  the  agreement  for  the  sale  of  the  mine  to  E.  was  executed. 
On  the  25th  March  there  was  a  meeting  of  the  promoters  of  the  Company  at 
which  the  memorandum  and  articles  of  association  were  executed,  and  a  prospectus 
was  approved  of,  which  described  the  plaintiff  as  "  captain  and  local  manager  " 
of  the  mine.  On  the  28th  March  the  Company  was  registered  under  the  Joint 
Stock  Companies  Acts,  1856,  1857.  On  the  31st  March  there  was  a  meeting  of 
the  Company  at  which  three  directors  were  present,  when  the  minutes  of  the 
meeting  of  the  25th  March  were  read  and  the  prospectus  approved  at  that 
meeting  was  "  submitted  and  approved."  The  plaintiff  acted  as  manager  of  the 
mine,  and  in  an  action  by  him  against  the  Company  for  his  salary,  the  jury  found 
that  he  acted  for  the  Company  and  not  for  R.  There  was  no  conveyance  of  the 
mine  to  the  Company.  Held,  that  there  was  evidence  of  the  appointment  of  the 
plaintiff  by  the  Company  as  manager  of  the  mine,  and  that  he  was  entitled  to 
recover  for  his  service  in  such  capacity. 

[S.  C.  29  L.  J.  Ex.  399.] 

Debt.     For  the  wages  of  the  plaintiff  as  manager  for  the  defendants. 

Plea.     Never  indebted. 

At  the  trial,  before  Channell,  B.,  at  the  last  Somersetshire  Spring  Assizes,  it 
appeared  that  at  the  beginning  of  1859  one  Ross  was  possessed  of  a  mining  set,  which 
it  was  proposed  that  he  should  sell  to  a  projected  Joint  Stock  Company.  On  the 
12th  of  February,  1859,  there  was  a  meeting  of  the  promoters  of  the  Company,  at 
which  it  was  resolved,  that  the  plaintiff  should  be  appointed  captain  of  the  mine,  at 
a  salary  of  eight  guineas  a  month,  to  be  increased  to  ten  [857]  guineas  ;  "  such  salary 
to  commence  at  the  completion  of  the  contract  with  Ross."  This  resolution  was 
communicated  to  the  plaintiff.  Ross  was  one  of  the  promoters  of  the  Company.  On 
the  9th  of  March  an  agreement  for  the  sale  of  the  mine  was  signed  by  Ross.  On 
the  25th  of  March  there  was  a  meeting  of  the  promoters  of  the  Company,  at  which 
the  memorandum  and  articles  of  association  were  executed,  and  a  prospectus  was 
approved  of,  which  described  the  plaintiff  as  "captain  and  local  manager"  of  the 
mine.  On  the  28th  of  March  the  Company  was  registered  under  the  Joint  Stock 
Companies  Acts,  1856,  1857,  On  the  31st  of  March  there  was  a  meeting  of  the 
directors  of  the  Company,  at  which  three  directors  were  present,  when  the  minutes 
of  the  meeting  of  the  25th  March  were  read,  and  the  prospectus  approved  at  that 
meeting  was  ".submitted  and  approved."  The  articles  of  association  were  in  evidence, 
amongst  which  were  the  following  : — 

"  53.  The  business  of  the  Company  shall  be  managed  by  the  directors,  &c." 

"  54.  The  directors  are  hereby  authorized  to  carry  out,  on  behalf  of  the  Company, 
an  agreement  which  has  been  entered  into  with  E.  A.  Ross,  Esq.,  for  the  purchase  from 
him  of  the  right  to  dig  and  search  for  minerals,  &c.,  with  such  variations  as  they  may 
think  necessary,  or  may  be  requisite  with  reference  to  the  state  of  the  title,  or  other- 
wise, and  to  complete  such  purchase  as  soon  as  may  be." 

"  55.  The  directors  shall  have  all  powers  necessary  for  thoroughly  exploring, 
working,  and  developing  the  resources  of  the  mines,  and  for  that  purpose  shall  have 
full  power,  &c.,  to  employ  such  managers,  agents,  captains,  miners,  and  other  work- 
men and  servants,  and  generally  to  act  in  and  about  the  premises  in  such  manner  in 
all  respects  as  they  shall,  from  time  to  time,  think  most  proper  and  expedient  for 
effectuating  the  object  of  the  Company." 

[858]  "  58.  They  shall  also  have  power  to  elect  and  dismiss  the  secretary,  manager, 
agents,  and  miners'  captains,"  &c. 

"71.  The  directors  may  meet  together  for  the  dispatch  of  business,  adjourn,  and 
otherwise  regulate  their  meetings  as  they  may  think  fit ;  three  shall  be  a  quorum 
necessary  for  the  transaction  of  business." 
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A  second  prospectus  was  afterwards  published  by  the  defendants,  which  set  out 
a  report  by  the  plaintiff,  dated  the  26th  of  April,  describing  the  plaintiff  as  "  their 
agent  on  the  mine,"  "their  managing  agent,"  &c.  Two, letters  to  the  plaintiff  from 
the  secretary  of  the  Company  were  put  in  ;  they  were  as  follows  : — 

"  Great  Central  Mining  Company  of  Devon  (Limited),  Offices,  70  Cheapside,  E.C. 

•' Capt.  Browning.  "May  10,  1859. 

"  Dear  Sir, — Will  you  be  good  enough  to  send  up  some  of  the  finest  samples  of 
tin  and  copper  ore  from  the  two  lodes  in  Smith's  Wood,  and  oblige, — Yours  faithfully, 

"Ernest  G.  Fellowe." 

"Great  Central  Mining  Company  of  Devon  (Limited),  Offices,  70  Cheapside,  E.G. 

"Captain  Browning.  "July  16,  1859. 

"  Dear  Sir, — Yours  of  yesterday's  date  is  to  hand.  Please  ascertain  whether  some 
of  the  adjoining  mines  will  let  us  have  the  use  of  their  crushers  upon  paying  them 
a  rental.  Also  please  say  what  quantity  of  fine  tin  the  present  shaft  would  yield  when 
dressed,  and  the  lowest  market  price  per  ton,  and  what  amount  the  stuff  would  realize 
after  the  expence  of  dressing,  carriage,  and  rental  of  crushers.  Your  reply  will  oblige, 
— Yours  faithfully,  "  Ernest  G.  Fellowe,  Secretary." 

The  contract  with  Ross  was  acted  upon  by  the  Company,  but  was  afterwards 
rescinded.  The  mines  were  never  [859]  worked,  but  the  plaintiff  continued  to 
correspond  with  the  defendants  till  the  end  of  the  year. 

The  learned  Judge  told  the  jury  that  the  defendants  could  not  employ  the  plaintiff 
before  they  came  into  existence  as  a  Company,  on  the  28th  of  March,  by  registration  ; 
that  if  a  contract  was  made  before  the  28th  of  March,  which  the  Company  afterwards 
adopted,  the  effect  was  the  same  as  if  the  Company  had  made  the  contract ;  that  the 
Company  was  not  liable  for  the  acts  of  the  promoters,  but  if,  in  a  legal  manner,  they 
had  ratified  the  contract  of  the  promoters,  the  contract  became  theirs.  His  lordship 
also  said  that  the  resolution  of  the  12th  of  February  was  not  a  proposal  to  appoint, 
but  an  actual  appointment  of  the  plaintiff  as  manager,  to  take  effect  "  on  the  comple- 
tion of  the  contract  with  Ross  : "  that  the  contract  was  completed  on  the  9th  of  March, 
when  it  was  executed  :  that  the  intention  of  the  promoters  was  that,  it  being  uncertain 
whether  the  negotiations  with  Ross  would  result  in  a  contract,  the  plaintiff's  salary 
was  not  to  commence  till  the  contract  was  completed  ;  that  if  the  defendants  came 
to  an  agreement  with  Ross,  they  were  not  at  liberty  to  put  an  end  to  it  so  as  to 
defeat  the  plaintiff''s  claim  to  salary  :  that  nothing  which  took  place  before  complete 
registration  would  affect  the  Company,  unless  after  complete  registration  they  adopted 
it :  that  if  there  could  be  no  adoption  of  the  iippointment  of  the  plaintiff  as  manager, 
except  by  a  positive  resolution  appointing  him,  there  was  no  evidence  of  such  appoint- 
ment. He  would  however  hold  that  no  such  formal  resolution  was  necessary,  and  he 
left  it  to  the  jury  to  say  whether  there  had  been  a  resolution  finally  adopting  the 
appointment  of  the  plaintiff.  Referring  to  the  terms  of  the  second  prospectus,  he 
asked  the  jury  whether  the  Company  could  appoint  a  manager  by  any  resolution  other 
than  one  in  their  books,  telling  them  that  there  had  not  been  such  an  appointment. 

[860]  The  jury  found  that  there  a  was  contract  by  the  Company  to  employ  the 
plaintiff;  and  a  verdict  was  entered  for  him,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Carter,  in  Easter  Term,  obtained  a  rule  to  enter  a  nonsuit,  pursuant  to  the  leave 
reserved ;  or  for  a  new  trial  on  the  ground  of  misdirection,  in  the  learned  Judge  telling 
the  jury  that  the  completion  of  the  contract  with  Ross  meant  the  signing  of  the 
agreement ;  and  that,  although  a  contract  with  the  promoters  was  not  binding  on  the 
Company,  yet,  if  the  Company  ratified  and  adopted  it,  they  would  be  liable. 

Collier  and  Kingdon  now  shewed  cause.  The  41st  section  of  the  19  &  20  Vict, 
c.  47,  provides  that  "any  contract  which,  if  made  between  private  persons,  would  by 
law  be  valid,  although  made  by  parol  only  and  not  reduced  into  writing,  may  be  made 
by  parol  on  behalf  of  the  Company  by  any  person  acting  under  the  express  or  implied 
authority  of  the  Company."  The  contract  with  the  plaintiff  was  not  one  which  would 
by  law  be  re(|uired  to  be  in  writing,  if  made  between  private  persons.     The  appoint- 
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ment  of  the  plaintiff  was  recognised  by  a  meeting  at  which  a  quorum  of  directors 
were  present.  That  was  a  ratification  of  the  contract  made  with  the  plaintiff  by  the 
promoters,  and  rendered  it  binding  on  the  Company.  In  Renter  v.  The  Electric  Telegraph 
Cmapany  (6  E.  &  B.  341)  a  Company  was  incorporated  by  Royal  Charter.  By  the 
deed  of  settlement  the  directors  were  to  manage  the  business  of  the  Company ;  but 
all  contracts  above  a  certain  value  were  to  be  signed  by  at  least  three  individual 
directors,  or  sealed  with  the  seal  of  the  Company  under  the  authority  of  a  special 
meeting.  [861]  The  plaintiff  sued  the  Company  on  an  agreement  above  the  prescribed 
value,  made  by  parol  with  the  chairman,  who  with  his  own  hand  had  entered  a  memo- 
randum of  it  in  the  minute  book  of  the  Company.  It  was  recognised  in  correspondence 
with  the  secretary,  and  the  plaintiff  did  work  and  received  payments  under  it,  which 
were  audited  and  allowed  in  the  accounts  of  the  Company,  but  there  never  was  any 
contract  signed  by  three  directors  or  under  the  seal  of  the  Company.  The  Court  of 
Queen's  Bench  held  that  the  contract  was  ratified,  if  not  authorized,  by  the  Company, 
and  binding.  Here  a  parol  contract  with  the  directors  may  be  presumed  :  Pauling  v. 
Tlie  London  and  North  Western  Railway  Company  (8  Exch.  867).  In  that  case  the  agent 
of  an  incorporated  Company  agreed  by  parol  with  the  plaintiff  to  purchase  of  him 
certain  sleepers.  The  sleepers  were  received  and  used  by  the  Company ;  and  it 
was  held  that  there  was  evidence  from  which  a  jury  might  find  a  contract  by  the 
Company  ;  the  97th  section  of  the  8  &  9  Vict.  c.  16,  having  provided  that  the  directors 
may  contract  by  parol  on  behalf  of  the  Company  where  private  persons  may  make  a 
valid  parol  agreement.  Smith  v.  The  Hull  Glass  Company  (11  C.  B.  897)  is  to  the  same 
effect.  These  cases  plainly  shew  that  there  may  be  an  adoption  of  an  act  not  formally 
done.  (They  then  argued  that  on  the  facts  there  was  evidence  of  a  ratification.) 
[Channell,  B.  If  the  Company  could  make  the  act  of  the  promoters  their  act,  by  any 
ratification,  it  is  clear  that  they  have  done  so.  Bramwell,  B.  Suppose  the  directors 
had  called  the  plaintiff  into  their  room,  and  said  "  We  have  appointed  you  managing 
agent."  Would  it  not  be  strange  to  say  "  That  is  not  enough ;  you  must  add  '  we  do 
appoint  you ' "  1]  Lastly,  the  execution  of  the  contract  was  the  completion  of  it  within 
the  meaning  of  the  resolution  of  the  9th  of  February. 

[862]  Carter  and  C.  F.  Turner  in  support  of  the  rule.  The  19  &  20  Vict.  c.  47, 
8.  41,  provides  for  actual  contracts,  either  by  parol  or  in  writing,  but  not  for  implied 
contracts.  The  resolution  by  the  promoters  on  the  12th  of  February  was  not  made 
by  them  as  agents  for  the  Company ;  for  at  that  time  the  Company  was  not  in 
existence.  The  directors  never  entered  into  any  contract  with  the  plaintiff,  and  there 
never  was  any  contract  with  him,  except  that  of  the  12th  of  February,  in  respect  of 
which  the  parties  to  it,  viz.  the  promoters,  would  be  alone  liable.  There  was  not, 
nor  could  there  be  any  ratification  by  the  Company  of  an  act  not  done  on  their  behalf. 
The  relation  of  principal  and  agent  never  existed  between  the  Company  and  the 
persons  who  entered  into  the  contract  of  the  12th  of  February.  Wilson  v.  Tumman 
(6  Man.  &  G.  236)  shews  that  when  a  man  does  an  act,  not  as  agent  for  another,  and 
without  communication  with  him,  the  latter  cannot  by  afterwards  adopting  that  act 
make  the  former  his  agent,  and  thereby  incur  any  liability,  or  take  any  benefit,  under 
the  act  of  the  former.  [Pollock,  C.  B.  No  doubt,  a  person  cannot  ratify  an  act  not 
done  in  his  name.]  The  directors  had  no  power  to  ratify  a  contract  made  by  the 
promoters,  so  as  to  make  the  Company  liable  upon  it,  and  the  case,  therefore,  rather 
falls  within  the  principle  on  which  Dickinson  v.  Valpy  (10  B.  &  C.  128),  Ridley  v.  The 
Flyinouth,  &c..  Grinding  and  Baking  Company  (2  Exch.  711),  and  Ernest  v.  Nicholls 
(6  H.  L.  Cas.  401)  were  decided,  than  that  of  the  cases  cited  on  the  other  side. 
Preston  v.  The  Proprietors  of  tJie  Liverpool,  Manchester  and  Newcastle-upon-Tyne  Junction 
Raihvay  (5  H.  L.  Cas.  603)  shews  that  a  contract  with  the  promoters  of  a  Company 
does  not  bind  the  directors.  There  can  be  no  waiver  by  the  directors  of  the  stipula- 
tions of  a  Com-[863]-pany's  deed  of  settlement,  unless  it  appears  that  the  body  of 
shareholders  have  made  the  directors  their  agents  for  that  purpose  :  In  re  the  Vale 
of  Neath  and  South  Wales  Brewery  Company  (3  De  Gex,  M'N.  &  G.  272).  A  Company 
is  not  bound  by  admissions  made  by  directors  not  at  a  board  meeting :  Glover  v.  The 
London  arid  Noiih  Western  Railway  Company  (5  Exch.  66).  Secondly,  the  contract 
with  Eoss  never  was  completed.  That  entered  into  between  him  and  the  promoters, 
on  the  9th  of  March,  was  not  a  contract  with  the  Company.  The  54th  of  the  a,rticles 
of  association  authorized  the  directors  to  carry  out  the  contract  with  such  variations 
as  they  might  think  necessary :  that  shews  that  it  was  never  complete.     The  com- 
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pletion  of  the  contract  means,  not  the  entering  into  but  the  perfecting  of  it;  therefore, 
the  period  at  which  the  plaintiffs  salary  was  to  commence  never  arrived. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  must  be  discharged.  The 
ground  of  the  application  is  that  there  was  no  evidence  for  the  jury  of  any  appointment 
of  the  plaintiff  as  manager,  so  as  to  entitle  him  to  recover  the  amount  claimed.  We 
think  that  there  was  evidence.  The  question  is,  whether  he  actually  filled  the  office. 
He  was  announced  in  the  prospectus  of  the  Company  as  manager,  and  we  think  that 
is  some  evidence  of  his  appointment.  But  then  it  is  said  that  he  never  acted  under  the 
appointment.  We  think  that  there  was  abundant  evidence  of  his  having  so  acted. 
The  jury  have  decided  that  he  did  not  act  for  Ross  but  for  the  Company.  There  was 
certainly  evidence  for  the  jury  that  he  filled  the  office,  and  acted  under  it  for  a 
certain  time,  and  the  learned  Judge  not  being  dissatisfied  with  the  verdict,  the  rule 
will  be  discharged. 

[864]  Bramwell,  B.  I  also  think  that  the  rule  ought  to  be  discharged.  It  is 
not  necessary  to  express  any  opinion  as  to  the  propriety  of  the  finding  of  the  jury, 
and  the  only  question  is,  whether  there  is  any  evidence  to  support  it.  I  think  there 
was.  I  do  not  rely  on  the  resolution ;  that  of  itself  would  certainly  not  bind  the 
Company ;  but  it  was  accompanied  with  other  matters.  The  minutes  were  read,  and 
after  the  Company  was  incorporated  they  were  approved.  I  do  not  say  that  alone 
would  suffice ;  but,  after  the  minutes  were  approved,  the  Company  took  the  plaintiff 
as  their  manager.  The  first  objection  is,  that  the  Company  could  not  ratify  an  act 
not  done  in  their  name.  But  I  do  treat  what  was  done  by  them  as  a  ratification,  and 
therefore  that  point  does  not  arise.  The  next  objection  was  that  the  Company  should 
have  elected  its  officers,  and  there  was  no  election  by  them.  I  agree  with  what  was 
said  by  Lord  Wensleydale  in  Ernest  v.  Nicholls  (6  H.  L.  Cas.  401),  that  we  must  look 
to  the  authority  given  to  the  directors  by  the  deed  of  settlement,  and  cannot  go 
beyond  it ;  but  I  do  not  know  that  there  is  any  particular  mode  in  which  a  person  is 
to  be  elected.  There  was  a  nomination  and  appointment  of  the  plaintiff  as  manager, 
and  that  is  evidence  that  the  Company  elected  him.  If  they  did  not,  we  ought  to 
say  that  there  was  no  evidence  for  the  jury,  because  there  was  no  formal  mode  of 
election.  The  objection  comes  to  this,  that  the  Company,  having  elected  the  plaintiff, 
did  not  enter  the  resolution  in  their  books.  But  they  took  a  formal  resolution  of  the 
shareholders,  and  the  conduct  of  the  defendants  in  afterwards  issuing  a  prospectus 
and  treating  the  plaintiff  as  manager  of  the  mine,  precluded  them  from  saying  that 
he  was  not  elected.  The  next  objection  was,  that  assuming  the  plaintiff  to  be  elected 
or  [865]  nominated,  it  was  on  the  terms  of  the  original  resolution,  and  that  under 
such  resolution  the  plaintiff  is  not  entitled  to  sue,  as  there  was  no  conveyance  of  the 
mine.  But  I  think  that  the  plaintiff  was  not  elected  on  those  terms.  He  knew  of 
the  original  resolution,  and  there  was  evidence  of  his  appointment  and  that  he  acted 
as  manager.  In  the  result  I  view  the  case  thus : — No  formal  mode  of  appointment  or 
election  being  necessary,  and  a  sufficient  number  of  directors  having  done  an  act  which, 
being  communicated  to  the  plaintiff,  led  him  to  understand  that  he  was  manager  of 
the  mine — that  was  an  election  or  appointment ;  and  the  fact,  that  he  acted  under  it 
and  not  under  Eoss,  was  a  matter  for  the  jury  to  determine.  For  these  reasons  I 
think  that  the  rule  ought  to  be  discharged. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  The 
first  question  is,  whether  there  was  any  evidence  of  a  contract  between  the  plaintiff 
and  the  Company,  so  as  to  bind  the  Company  to  remunerate  the  plaintiff  as  the 
manager  of  the  mine.  I  am  of  opinion  that  there  was.  On  the  12th  of  February, 
1859,  there  was  a  meeting  of  the  promoters  of  the  Company,  at  which  it  was  resolved 
that  the  plaintiff  should  be  appointed  manager  of  the  mine.  On  the  28th  March  the 
Company  was  registered.  Up  to  that  time  there  was  no  Company  in  existence.  On  the 
31st  March,  the  minutes  of  the  preceding  week  were  read,  and  the  prospectus  which 
had  issued  before  the  Company  was  in  existence  was  submitted  and  approved.  The 
proper  number  of  persons  being  present,  and  the  appointment  of  the  plaintiff  being 
by  the  proper  parties,  was  valid,  if  made  with  sufficient  formality  in  other  respects. 
Now,  the  appointment  is  not  required  to  be  under  seal  or  in  writing,  and  there  was  a 
prospectus  describing  the  plaintiff  as  manager  of  the  mine,  and  he  was  afterwards 
[866]  treated  as  manager  by  the  Company.  I  am  of  opinion  that  the  issuing  the 
prospectus,  and  the  approving  it  at  that  meeting,  was  some  evidence  of  the  plaintiff's 
appointment.     I  have  already  remarked,  that  it  was  not  required  that  the  manager 
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should  be  elected  or  appointed  in  any  particular  mode,  provided  he  was  appointed  by 
the  proper  parties.  That,  however,  would  not  be  enough  without  shewing  that  the 
plaintiff  acted  under  the  appointment,  and  it  is  argued  that  he  did  not,  because  the 
resolution  of  the  12th  February,  which  was  made  by  the  promoters,  was  not  binding 
on  the  Company.  But  the  plaintiff  had  notice  that  he  was  appointed  manager,  and 
afterwards  acted  in  that  capacity.  It  was  said  that,  looking  at  his  previous  connection 
with  the  mine,  he  continued  to  act  for  Ross ;  but  there  was  evidence  that  he  acted 
for  the  Company ;  and  the  question  having  been  left  to  the  jury,  they  found  that  he 
so  acted.  Then,  assuming  that  the  plaintiff  was  properly  appointed,  is  there  anything 
to  shew  that  he  is  not  entitled  to  recover  his  salary  as  manager  of  the  mine  ?  It  is 
contended  that  a  condition  must  be  imported  into  the  case,  and  that  although  he 
actually  performed  the  services  of  manager,  the  bargain  was  that  he  should  only  ask 
for  salary  from  the  time  that  the  contract  between  Ross  and  the  Company  was  com- 
pleted. In  February,  1859,  the  Company  negociated  with  Ross  for  the  purchase  of 
the  mine.  On  the  9th  March  the  agreement  was  drawn  up,  and  on  the  r2th  it  was 
executed.  From  that  time  the  negociation  was  completed  by  an  instrument  drawn 
up  and  signed  by  the  parties.  A  prospectus  was  subsequently  issued  in  which  the 
Company  held  themselves  out  as  owners  of  the  mine.  Services  having  been  rendered 
it  ought  to  be  clearly  shewn  that  those  services  were  not  to  be  remunerated.  I  think 
that  has  not  been  made  out ;  therefore  the  last  point  also  fails,  and  the  rule  must  be 
discharged. 

Rule  discharged. 

[867]  Lewis  v.  The  Great  Western  Railway  Company.  June  5,  1860. — The 
plaintiff  delivered  to  a  railway  Company  eighteen  packages  to  be  carried  on  their 
line.  He  filled  up  and  signed  a  receiving  note,  describing  the  goods  as  "  furniture." 
On  the  paper,  under  the  head  "  Conditions,"  were  these  words :  "  No  claim  for 
deficiency,  damage  or  detention  will  be  allowed,  unless  made  within  three  days 
after  the  delivery  of  the  goods ;  nor  for  loss,  unless  made  within  seven  days  of 
the  time  they  should  have  been  delivered ;  and  that  the  Company  will  not  be 
answerable  for  the  loss  or  detention  of  any  goods  which  may  be  untruly  or 
incorrectly  described  in  the  receiving  note."  The  plaintiff  said,  "  he  was  told  to 
sign  the  paper,  and  did  so.  He  might  have  seen  the  word  '  Conditions,'  but  he 
did  not  read  them,  and  did  not  know,  and  was  not  told  what  they  were."  One 
of  the  packages  consisted  of  a  sack  of  clothes,  which  was  not  delivered,  but  no 
claim  was  made  until  more  than  seven  days  from  the  time  when  the  same  should 
have  been  delivered. — Held  :  First,  that  there  was  nothing  to  rebut  the  presump- 
tion arising  from  the  signature  of  the  paper  by  the  defendant  that  he  understood 
that  the  contract  was  subject  to  the  conditions. — Secondly,  that  the  conditions 
were  just  and  reasonable  within  the  meaning  of  the  17  &  18  Vict.  c.  31,  s.  7; 
and,  therefore,  that  the  Company  had  a  defence  to  an  action  on  the  ground  that 
the  claim  was  not  made  within  seven  days,  and  that  the  bag  of  clothes  was  mis- 
described. — Quaere,  whether,  under  the  17  &  18  Vict.  c.  31,  s.  7,  the  decision  of 
a  Judge  at  Nisi  Prius,  as  to  the  reasonableness  of  the  conditions  can  be  reviewed 
by  the  Court  above,  where  leave  for  that  purpose  is  not  reserved.  Per  Pollock,  C.  B., 
that  it  can  be  so  reviewed. 

[S.  C.  29  L.  J.  Ex.  425.] 

Declaration.  That  the  plaintiffs  caused  to  be  delivered  to  the  defendants  eighteen 
packages,  and  amongst  others  a  bag  of  clothes,  containing,  &c.,  to  be  carried  from 
Shiffnall  to  Wrexham,  and  there  to  be  delivered  by  the  defendants  to  the  plaintiffs, 
&c.     Breach  :  That  by  the  neglect  of  the  defendants  the  bag  of  clothes  was  lost. 

Pleas  (inter  alia).  Fifth :  That  the  defendants  received  the  goods  upon  special 
terms,  and,  amongst  others,  that  they  would  not  be  answerable  for  any  loss  or  deten- 
tion of  or  damage  to  any  package,  arising  from  its  being  insufficiently  or  improperly 
packed,  marked,  directed,  or  described,  and  that  no  claim  for  deficiency,  damage,  or 
detention  would  be  allowed  unless  made  within  three  days  after  the  delivery  of  the 
goods ;  nor  for  the  loss  unless  made  within  seven  days  of  the  time  they  should  have 
been  delivered  ;  and  that  the  defendants  would  not  be  answerable  for  the  loss  or  deten- 
tion of  any  goods  which  might  be  untruly  or  incorrectly  declared  or  described  in  the 
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declaration  or  receiving  note  furnished  to  the  Company.  That  the  alleged  neglect 
and  default  consisted  in  the  loss,  [868]  through  an  unintentional  and  accidental  mis- 
delivery by  the  defendants  of  the  said  bag  of  clothes,  and  that  no  claim  in  respect  of 
such  loss  was  made  within  seven  days  of  the  time  when  the  said  bag  should  have  been 
delivered,  wherefore  the  defendants  are  absolved  from  liability ;  and  that  the  neglect 
and  default  were  not  wilful.(a) 

Sixth  plea.  That  the  defendants  received  the  goods  at  ShifFnall,  on  the  terms  in 
the  fifth  plea  mentioned,  and  that,  at  the  time  of  the  delivery  thereof  to  the  defendants, 
the  plaintiff  delivered  to  the  defendants  a  receiving  note  purporting  to  contain  a  true 
and  correct  description  of  the  goods,  and  the  defendants  received  the  goods  from  the 
plaintiff  upon  the  faith  of  the  said  description  :  that  the  goods  were  not,  as  the  plaintiff 
always  well  knew,  correctly  declared  or  described  in  the  said  receiving  note,  but  were 
by  the  plaintiff  wilfully,  and  'without  the  defendants'  knowledge  and  assent,  mis- 
described  in  the  receiving  note  within  the  meaning  of  the  said  condition  ;  and  that  the 
neglect  and  default  were  not  wilful. 

Upon  these  pleas  issue  was  taken. 

At  the  trial,  before  Bramwell,  B.,  at  the  Hereford  Spring  Assizes,  it  appeared  that 
on  the  13th  December,  1859,  the  plaintiff,  who  was  removing  from  Shiffnall  to 
Wrexham,  delivered  to  the  defendants,  at  their  station  at  Shiffnall,  eighteen  packages, 
sixteen  of  them  containing  his  household  furniture,  and  the  other  two  being  sacks 
containing  the  wearing  apparel  of  himself  and  his  family,  to  be  carried  to  Wrexham 
and  delivered  to  his  order.  The  plaintiff,  on  tjross-examination,  said  :  "  I  delivered  in 
a  paper  specifying  what  the  things  were.  I  signed  it.  I  did  not  read  the  paper.  A 
person  told  me  to  sign  it.  He  did  not  call  my  attention  to  [869]  the  conditions  or 
read  them.  I  think  I  must  have  seen  the  word  '  Conditions.' "  On  the  18th  the  plaintiff 
went  to  Wrexham  in  order  to  look  for  a  house  or  lodgings.  Not  succeeding  in  finding 
a  house  he  stayed  at  the  Talbot  Inn  where  eighteen  packages  were  delivered  to  him 
by  the  defendants  on  the  20th  of  December.  He  remained  at  the  hotel  nine  days  and 
then  removed  into  lodgings,  a  few  days  after  which  (being  early  in  the  month  of 
January)  he  opened  one  of  the  sacks  and  found  that  it  contained  empty  corn  sacks. 

The  defendants'  witnesses  proved  that  the  plaintiff  had  signed  a  receiving  note  in 
a  printed  form,  but  filled  up  in  writing,  as  follows : — 

"Received   from   W.  Lewis,   Shiffnall,    the   under-mentioned   goods,    upon    the 
conditions  stated  below, 
"  Consignee  :  W.  Lewis. 
"Goods— Description  of.     Eighteen  packages  furniture," 

(Signed)        "W.  Lewis,  Sender," 

At  the  foot  were  the  conditions  set  out  in  the  fifth  plea,  headed  as  follows  : — 

"  Conditions," 

The  goods  arrived  at  the  Wrexham  station  on  the  16th  of  December,  when  the 
plaintiff  asked  that  they  might  be  permitted  to  remain  a  few  days. 

On  this  evidence  the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendant  upon  the  fifth  and  sixth  pleas,  saying  that  he  thought  the  pleas  were 
proved,  and  that  the  conditions  were  just  and  reasonable ;  reserving  leave  to  the 
plaintiff"  to  move  to  enter  a  verdict  for  51.  7s.  6d.,  the  value  of  the  clothes,  but 
excluding  any  power  to  review  his  decision  that  the  conditions  were  just  and 
reasonable. 

Gray,  in  Easter  Term,  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff*  on  the 
fifth  and  sixth  pleas,  or  for  a  new  trial,  on  the  grounds  that  the  question  of  contract 
ought  [870]  to  have  been  left  to  the  jury,  and  that  the  conditions  were  not  just  and 
reasonable. 

Phipson  now  shewed  cause.  First,  it  is  said  that  the  learned  Judge  was  wrong 
in  ruling  that  the  pleas  were  proved,  and  that  the  question  ought  to  have  been  left  to 
the  jury.      The  plaintiff  admitted  that  he  filled  up  and  signed  the  receiving  note, 

(a)  Leave  was  given  to  the  defendants  to  amend  the  pleas  by  adding  allegations, 
"that  the  conditions  were  in  writing  and  signed  by  the  plaintiff,  and  that  they  were 
just  and  reasonable,"  and  the  pleas  were  taken  to  have  been  so  amended. 
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though  he  stated  that  he  did  not  read  it.  [Bramwell,  B.  Surely,  if  a  paper  is  given 
to  a  person  and  he  signs  it,  he  cannot  say,  "I  am  not  bound  by  it ;  I  never  read  it."] 
There  was  nothing  to  leave  to  the  jury ;  or  to  rebut  the  inference  to  be  drawn  from 
the  signature  of  the  plaintiff,  which  he  admitted.  It  has  never  been  suggested  in  any 
case  that  it  is  a  question  for  the  jury  whether  or  not  the  plaintiff  is  bound  by  con- 
ditions actually  signed  by  him.  As  to  the  second  point,  viz.,  that  the  conditions  are 
unreasonable,  that  is  not  a  question  for  the  Court;  but  under  the  17  &  18  Vict.  c.  31, 
s.  7,  it  is  enough  if  they  be  "adjudged  by  the  Court  or  Judge  before  vvhom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and  reasonable."  When  the  question 
first  arises  before  the  Court,  as  on  demurrer,  the  Court  may  judge  of  the  matter.  In 
Peek  v.  The  North  Staffordshire  Railway  Company  (E.  B.  &  E.  958,  965),  Erie,  J., 
decided  the  question  of  reasonableness  at  Nisi  Prius.  In  Simons  v.  llie  Great  Western 
Railway  Company  (18  C.  B.  826),  the  question  arose  on  demurrer.  [Channell,  B. 
Where  the  pleas  set  out  the  conditions,  as  here,  must  not  the  objection  that  they  are 
unreasonable  be  taken  by  demurrer.]     He  then  argued  that  conditions  are  reasonable. 

Gray,  in  support  of  the  rule.  It  should  have  been  left  to  the  jury  to  say,  as  a 
matter  of  fact,  whether  the  plaintiff  entered  into  the  alleged  contract.  Under  the 
circumstances  [871]  proved  it  cannot  be  said  that,  as  matter  of  law,  there  was  a  con- 
tract. There  was  no  proof  that  the  attention  of  the  plaintiff  was  called  to  the  fact 
that  he  was  signing  a  special  contract.  If  the  plaintiff  did  not,  in  fact,  consent  to 
enter  into  such  a  contract,  he  was  not  bound.  If  a  person  signs  a  paper  for  a  particular 
purpose,  and  his  attention  is  not  called  to  the  fact  that  the  paper  contains  other  matter, 
his  mind  not  assenting  to  it,  he  is  not  bound.  The  plaintiff"  was  not  told  that  the 
paper  contained  the  terms  on  which  the  goods  were  to  be  carried. 

Then,  as  to  the  conditions.  First,  under  the  17  &  18  Vict.  c.  31,  s.  7,  there  is  an 
appeal  to  the  Court  from  the  decision  of  the  Judge  as  to  the  reasonableness  of  con- 
ditions. In  M'Maims  v.  2'he  Lancashire  and  Yorkshire  Railway  Company  (2  H.  &  N. 
693  ;  in  error,  4  H.  &  N.  327),  leave  was  reserved  to  the  defendants  to  move  to  enter 
a  verdict,  and  on  the  argument  of  the  rule  the  question  of  the  reasonableness  of  the 
conditions  was  discussed  and  judgment  given  upon  it  both  in  the  Court  of  Exchequer 
and  Exchequer  Chamber.  The  ground  of  reserving  leave  must  have  been  that  the 
opinion  of  the  Judge  at  Nisi  Prius  might  be  reviewed  by  the  Court  above.  [Bramwell,  B. 
If  Mr.  Phipson's  argument  is  right,  a  bill  of  exceptions  could  not  be  tendered  to  the 
Judge's  ruling  on  the  question  of  the  reasonableness  of  conditions  under  the  17  &  18 
Vict.  c.  31,  s.  7.  Pollock,  C.  B.  It  seems  contrary  to  the  spirit  of  our  law  to  say 
that  the  decision  at  Nisi  Prius  shall  not  be  reviewed.]  In  M'Manus  v.  The  Lancashire 
and  Yorkshire  Railway  Company  (4  H.  &  N.  326,  348,  349),  the  majority  of  the  Court 
said,  "  The  true  construction  of  the  Act  and  the  result  of  its  pi-ovisions  is  this,  viz. 
that  the  Company  may  make  special  contracts  with  their  customers,  provided  they 
are  just  and  reasonable  and  signed  ; "  and  "  the  Legislature  have  thought  tit  to  impose 
[872]  the  further  security  that  the  Courts  shall  see  that  the  condition  or  special 
contract  is  just  and  reasonable."  These  conditions  are  not  reasonable ;  for,  first,  seven 
days  from  the  time  when  the  goods  should  have  been  delivered  would  not  be  a  reason- 
able limit  in  many  cases,  and,  in  fact,  was  not  so  under  the  circumstances  of  this  case  : 
secondly,  that  a  mere  misdescription,  without  any  fraud  on  the  part  of  the  sender, 
where  it  could  not  prejudice  or  mislead  the  Company,  should  relieve  the  Company 
from  all  liability,  is  not  reasonable. 

Pollock,  C.  B.  The  rule  must  be  discharged.  It  is  clear  that  it  cannot  be 
assumed  either  that  there  was  no  special  contract,  or  that  the  conditions  were  unreason- 
able. As  to  the  direction  of  the  learned  Judge  on  the  question  of  contract,  if  a  bill 
of  exceptions  had  been  tendered,  we  might  have  been  compelled  to  say  that  the 
question  should  have  been  left  to  the  jury  for  them  to  decide.  But  I  understand  the 
Judge  to  have  ruled,  in  effect,  that  if  a  person  signs  a  contract  and  will  not  venture 
to  deny  that  he  was  aware  it  was  a  contract,  and  that  he  saw  the  "  conditions,"  and 
there  is  no  evidence  to  detract  from  the  apparent  result,  he  is  bound  by  it.  It  was 
not  denied  that  the  plaintiff  had  an  opportunity  of  reading  the  contract.  The  learned 
Judge  thought  there  was  evidence  of  a  special  contract,  and  nothing  to  impeach  it. 
Thinking  that  this  was  a  fact  in  the  case  that  could  not  be  denied,  he  was  asked  to 
reserve  the  point,  and  did  reserve  the  question  of  fact  for  the  Court.  I  think,  then, 
that  in  the  present  case  there  was  a  special  contract,  and  that  the  plaintiff  is  bound 
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by  it,  and  ought  not  to  be  allowed  to  say  that  he  signed  it  but  did  not  mean  to  be 
bound  by  it. 

As  to  the  question  whether  the  conditions  are  reasonable,  I  think  the  conditions 
relied  on  in  the  fifth  plea  is  perfectly  [873]  reasonable.  It  was  argued  that  their 
operation  is  to  introduce  into  these  contracts  a  sort  of  statute  of  limitations.  There 
is  no  statute  of  limitations  applicable  to  crimes ;  but  there  are  many  charges  which, 
if  not  brought  forward  at  once,  no  Judge  would  allow  to  be  entertained.  The 
Company  wishing  to  guard  against  any  allegation  of  neglect  in  the  delivery  of  goods 
confided  to  them,  require  that  when  the  goods  are  delivered  they  shall  be  promptly 
examined,  and  complaint  at  once  made  if  there  is  occasion  for  it.  Such  a  condition 
is  perfectly  reasonable.  The  law  allows  persons  to  make  their  own  bargains  in  matters 
of  this  sort.  As  to  the  condition  the  breach  of  which  is  relied  on  in  the  sixth  plea, 
the  Company  might  be  prejudiced  if  articles  requiring  great  care  were  described  as 
things  not  of  that  character.  Wearing  apparel,  for  instance,  may  be  of  greater  value 
and  more  liable  to  injury  than  bundles  of  old  carpets.  I  think,  therefore,  that  this 
condition  was  also  reasonable. 

Channell,  B.  I  concur  in  thinking  that  the  rule  should  be  discharged.  The 
course  taken  by  my  brother  Bramwell  at  the  trial  was  correct.  If  there  had  been  a 
doubt  whether  the  plaintiff  saw  or  understood  the  nature  of  the  contract,  as  if  the 
document  had  been  presented  to  him  at  the  close  of  the  day,  when  the  light  was 
failing,  or  if  the  word  "  Conditions  "  had  not  been  plainly  legible — as,  for  instance,  if 
the  letters  "  t.  o."  had  occurred  at  the  foot  of  the  paper  in  small  type,  and  the  conditions 
were  on  the  other  side — it  might  have  been  proper  to  have  submitted  the  circum- 
stances to  the  jury,  who  might  have  drawn  an  inference  as  to  whether  the  plaintiff 
was  bound  by  his  signature.  But  no  such  circumstances  existed  in  the  present  case  \ 
and  there  was  nothing  to  throw  the  plaintiff  off  his  guard  or  deceive  him.  He  only 
says  that  he  was  not  told  that  he  [874]  was  signing  a  contract.  Therefore,  I  think 
that  the  Judge  was  right  in  directing  a  verdict  for  the  defendant  on  these  pleas, 
because  there  was  nothing  to  impeach  the  proof  of  the  contract.  The  Judge,  however, 
reserved  the  point,  leaving  it  open  to  counsel  to  contest  any  matter  of  fact,  and  placing 
this  Court  in  the  position  of  a  jury.  I  think  that  this  Court  can  only  come  to  the 
conclusion  that  there  was  abundant  evidence  to  prove  the  contract.  Assuming,  for 
the  sake  of  argument,  that  the  decision  of  the  Judge  as  to  the  reasonableness  of  the 
conditions  may  be  reviewed,  I  entertain  a  strong  opinion  that  the  condition  set  out 
in  the  fifth  plea  is  reasonable.  And  as  to  that  mentioned  in  the  sixth  plea,  I  concur 
with  the  Lord  Chief  Baron,  though  not  entertaining  so  clear  an  opinion  on  that  point. 

Bramwell,  B.  I  think  that  if  I  did  reserve  the  point  as  is  supposed,  I  was 
wrong;  and  that  I  ought  to  have  decided,  as  a  matter  free  from  doubt,  that  the 
plaintiff  was  bound  by  these  conditions.  It  would  be  absurd  to  say  that  this  docu- 
ment, which  is  partly  in  writing  and  partly  in  print,  and  which  was  filled  up,  signed, 
and  made  sensible  by  the  plaintiff,  was  not  binding  upon  him.  A  person  who  signs 
a  paper  like  this  must  know  that  he  signs  it  for  some  purpose,  and  when  he  gives  it 
to  the  Company  must  understand  that  it  is  to  regulate  the  rights  which  it  explains. 
I  do  not  say  that  there  may  not  be  cases  where  a  person  may  sign  a  paper,  and  yet  be 
at  liberty  to  say,  "  I  did  not  mean  to  be  bound  by  this,"  as  if  the  party  signing  were 
blind,  and  he  was  not  informed  of  its  contents.  But  where  the  party  does  not  pretend 
that  he  was  deceived,  he  should  never  be  allowed  to  set  up  such  a  defence. 

As  to  the  question  of  reasonableness,  I  think  that,  under  the  17  &  18  Vict.  c.  31, 
s.  7,  the  Judge  at  the  trial  is  to  decide  it  as  a  mixed  question  of  law  and  fact.  But 
it  is  not  [875]  necessary  to  decide  that  point,  or  determine  whether  the  7th  section 
refers  to  written  contracts  with  the  Company  signed  by  the  persons  making  them.  I 
think,  however,  that  there  are  strong  grounds  for  contending  that  the  Legislature 
never  intended  the  clause  to  apply  to  such  cases.  But  I  am  clearly  of  opinion  that 
the  conditions  are  reasonable.  As  to  the  first,  I  think  seven  days  ample  time  for 
sending  in  a  claim  of  such  a  nature  as  that  in  this  action,  and  if  not,  the  party  should 
have  objected  at  the  time  when  the  contract  was  made.  With  respect  to  the  second, 
as  a  general  rule,  a  railway  Company  is  entitled,  if  they  require  it,  to  have  an  accurate 
description  of  the  goods  they  undertake  to  carry.  Therefore,  I  think  that  the  rule 
should  be  discharged. 

Rule  discharged. 


5H.  &N.  876.        BEAL   V.  THE    SOUTH    DEVON    RAILWAY    COMPANY  1431 

Beal  and  Another  v.  The  South  Devon  Railway  Company.  June  8,  1860. — A 
railway  Company  gave  public  notice  that  fish  would  only  be  conveyed  on  their 
line  by  special  agreement  and  by  particular  trains ;  and  that  the  sender  should 
sign  certain  conditions,  as  follows  : — "  That  the  Company  should  not  be  responsible, 
under  any  circumstances,  for  loss  of  market,  or  for  other  loss  or  injury  arising 
from  delay  or  detention  of  trains,  exposure  to  weather,  stowage,  or  from  any 
cause  whatever,  other  than  gross  neglect  or  fraud  : "  and  they  notified  "  that  fish, 
under  special  conditions,  would  be  conveyed  by  the  6.50  A.M.,  the  8.55  a.m.  (and 
other  named)  trains,  subject  in  all  cases  to  the  immediate  convenience  and 
arrangements  of  the  Company."  These  conditions  having  been  signed  by  a  person 
sending  fish  by  the  railway  :  Held,  that  they  were  just  and  reasonable  conditions 
within  the  meaning  of  the  17  &  18  Vict.  c.  31,  s.  7,  and  that  they  constituted  a 
valid  contract  binding  upon  the  party  who  had  signed  them. 

[S.  C.  29  L.  J.  Ex.  441 :  aflarmed  1864,  3  H.  &  C.  337.] 

Declaration.  That  the  plaintiffs  delivered  to  the  defendants  certain  baskets  con- 
taining fish,  to  be  carried  from  Torquay  to  London,  and  there  to  be  delivered  to  the 
plaintiffs  within  a  reasonable  time,  for  reward  &c. ;  and,  in  consideration  thereof,  the 
defendants  promised  the  plaintiffs  to  carry  and  convey  and  deliver  the  said  baskets 
and  fish  within  a  reasonable  time :  but  though  such  reasonable  time  had  elapsed,  and 
everything  had  happened  and  been  done  [876]  necessary,  &c. ;  yet  the  defendants  did 
not  carry,  convey,  or  deliver  the  same  within  a  reasonable  time.  There  was  a  second 
count  similar  to  the  above. 

Pleas.     First :  Non  assumpsit. 

Secondly.  That  the  defendants  did,  within  a  reasonable  time,  carry,  convey  and 
deliver  the  said  baskets  and  fish. 

Thirdly.  That  the  terms  in  the  declaration  mentioned  were  and  are  as  follows, 
that  is  to  say,  that  the  said  baskets  and  fish  would  only  be  carried,  conveyed  and 
delivered,  as  in  the  declaration  mentioned,  by  special  agreement  that  the  defendants 
should  "  not  be  responsible,  under  any  circumstances,  for  loss  of  market,"  &c.  (setting 
out  the  conditions  in  the  ticket  hereinafter  mentioned) :  that  the  breaches  of  promise 
in  the  declaration  mentioned  were  the  failure  by  the  defendants  to  carry,  convey  and 
deliver  the  baskets  and  fish  for  a  small  and  inconsiderable  space  of  time  only,  to  wit, 
two  hours;  at  the  end  of  which  time  the  same  were  duly  carried,  conveyed  and 
delivered  to  the  plaintiffs ;  and  that  the  loss  did  not  in  any  way  arise  from,  out  of,  or 
through  gross  neglect  or  fraud,  but  through  unavoidable  delay  and  detention  of  trains, 
and  from  causes  other  than  gross  neglect  or  fraud. 

The  plaintiff's  took  issue  on  the  pleas. 

At  the  trial,  before  Martin,  B.,  at  the  last  Devon  Spring  Assizes,  the  following 
facts  appeared.  The  plaintiffs,  who  were  dealers  in  fish,  had  for  many  years  been  in 
the  habit  of  sending  fish  to  Billingsgate  by  the  6.13  P.M.  train.  This  train  preceded 
the  mail  train  to  Bristol,  whence  the  fish  was  carried  on  by  the  mail  train  to 
Paddington.  The  defendants  would,  at  all  times,  forward  fish  by  the  mail  train  from 
Torquay,  on  being  paid  10s.  a  ton  extra.  In  order  to  obtain  a  ready  sale,  it  was 
necessary,  as  the  defendants  knew,  that  the  fish  should  reach  the  market  in  proper 
time,  and  until  the  occasion  in  question,  it  had  always  done  so.  On  the  20th  [877] 
of  October,  1859,  282  bushels  of  sprats,  addressed  to  Messrs.  Rous  and  Bacon,  fish 
salesmen.  Billingsgate,  and  267  bushels  of  sprats,  addressed  to  Mr.  Heck,  fish  salesman, 
Billingsgate,  were  delivered  by  the  plaintiffs  at  the  Tor  station  of  the  defendants' 
railway,  to  be  carried  to  Paddington.  The  delivery  of  the  sprats  commenced  about 
1  P.M.  The  plaintiffs  saw  the  station  master,  between  two  and  three  o'clock,  and  told 
him  that  a  large  quantity  of  fish  was  coming,  and  that  he  had  not  sufficient  hands. 
The  plaintiffs  said,  "If  you  detain  the  fish  till  the  mail  train,  don't  charge  the  10s.  per 
ton  extra."  All  the  baskets  were  delivered  at  the  station  before  5  o'clock,  and  in  time 
to  have  been  despatched  by  the  6.13  train.  The  plaintiffs'  men  assisted  in  loading 
the  trucks.  The  plaintiffs  paid  for  the  carriage  of  the  fish,  and  signed  a  receipt  note, 
which  was  as  follows  : — 

"South  Devon  Railway. 
"  Fish. 
"  The  South  Devon  Railway  Company  hereby  give  notice,  that  fish  will  only  be 
conveyed  upon  the  railway  by  special  agreement,  and  by  particular  trains,  which  are 
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stated  in  the  time  bills  of  the  Company ;  also  on  the  express  condition  that  the  sender 
or  his  agent  shall,  in  delivering  the  fish  at  the  Company's  station,  or  other  place,  when 
the  same  shall  be  loaded  on  the  Company's  carriages,  sign  the  order  and  declaration, 
a  copy  of  which  is  subjoined,  &c. 

"  By  order  of  the  Directors,"  &c. 

'-'  Fish,  Fruit,  and  other  Perishable  Articles. 

"  The  South  Devon  Railway  Company, 

"For  themselves,  and  for  the  Great  Western  and  Bristol  and  Exeter  Railway 
Companies,  give  public  notice,  that  neither  of  the  said  Companies  will  undertake  to 
convey  fish,  game,  &c.,  or  other  perishable  articles,  over  the  said  railways,  or  any  of 
them,  excepting  under  the  general  conditions  published  at  the  railway  stations,  in  the 
time  tables,  [878]  or  other  notices  of  the  said  Companies ;  and  excepting  under  the 
following  special  conditions,  viz. : — That  neither  of  the  said  Companies  shall  be 
responsible,  under  any  circumstances,  for  loss  of  market,  or  for  other  loss  or  injury 
arising  from  delay  or  detention  of  train,  exposure  to  weather,  stowage,  or  from  any 
cause  whatever  other  than  gross  neglect  or  fraud.  And  also  that  the  consignor  shall 
sign  the  subjoined  order  and  declaration,  and  that  his  signature  thereto  shall  in  all 
cases  constitute  his  special  agreement  to  abide  by  these  conditions,  and  by  the  printed 
rules  and  regulations  of  the  said  Companies/'  &c. 

"  Sender's  Order  and  Declaration. 

"  To  the  South  Devon  Railway  Company.  185     . 

"Receive  the  under-mentioned  goods  from  Mr.  of  ,  to  be 

conveyed,  at  the  risk  of  the  owner,  by  the  South  Devon  Railway  Company,  subject  to 
the  above  mentioned  notice,  and  generally  to  the  terms  and  conditions  specified  in 
the  public  notices  and  time  tables  of  the  Company. 

"Signed,  ,  Sender." 

In  the  time  tables  of  the  Company  was  the  following  notification.  "  Fish  under 
special  conditions  will  be  conveyed  by  the  6.50,  the  8.55  a.m.  (and  other  named)  trains, 
&c.,  subject  in  all  cases  to  the  immediate  convenience  and  arrangements  of  the 
Company,"  &c.  One  truck  went  by  the  6.13  train.  After  that  truck  had  left,  the 
plaintift'  Beal  booked  another  truck  and  a  horse-box  by  the  mail  train ;  but  he  did  not 
pay  the  extra  charge  of  10s.  a  ton,  and  was  not  asked  for  it.  The  fish  was  sent  by 
the  mail  train  for  the  accommodation  of  the  defendants,  not  of  the  plaintiffs.  The 
plaintifis  telegraphed  to  the  consignees,  desiring  them  to  have  the  proper  conveyances 
to  receive  the  fish  at  Paddington,  and  take  it  to  Billingsgate,  On  the  following  day 
the  plaintifis  forwarded  84  other  baskets  of  fish  to  Messrs.  Rous  and  Bacon,  and  123 
baskets  to  Heck.  The  consignees  [879]  gave  notice  to  Y.  &  Co.,  who  were  the  carriers 
for  the  defendants,  to  have  the  proper  vans  ready  for  the  conveyance  of  the  fish  to 
market,  where  it  should  have  arrived  at  6  o'clock,  but  the  fish  sent  on  the  20th  did 
not  arrive  by  the  mail  train,  and  was  not  delivered  in  London  till  10  o'clock.  The 
fish  sent  on  the  21st  did  arrive  by  the  mail  train,  but  that  train  was  considerably  after 
its  time.  The  plaintiffs  sustained  a  loss  of  701.  No  evidence  was  given  as  to  the 
cause  of  the  delay. 

At  the  close  of  the  plaintiffs'  case,  the  defendants'  counsel  submitted  that  the 
defendants  were  exonerated  from  liability,  and  were  entitled  to  have  a  verdict  entered 
for  them  upon  the  third  plea.  The  plaintiffs'  counsel  submitted  that  the  conditions 
signed  by  the  plaintifis  were  not  just  and  reasonable;  and  the  learned  Judge  being 
of  that  opinion,  a  verdict  was  entered  for  the  plaintiffs,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them, 

Montague  Smith  having  obtained  a  rule  nisi  accordingly, 

Collier  and  Carter  shewed  cause, (a)  The  defendants,  as  common  carriers,  were 
bound  to  deliver  the  fish  in  London  within  a  reasonable  time  :  Raphael  v.  Pickford 
(5  Man.  &  G.  551) ;  therefore,  unless  that  liability  is  qualified  by  the  conditions  signed 
by  the  plaintifis,  the  declaration  was  proved.  The  conditions  are  unreasonable.  The 
Company  gave  notice  that  fish  would  only  be  carried  on  their  railway  by  special  agree- 

(a)  May  31  and  June  6  and  8. 
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ment,  and  upon  the  express  condition  that  the  sender  shall  sign  a  declaration  exempting 
the  Company  from  all  liability  for  loss  or  injury,  from  any  cause  other  than  gross 
negligence  or  fraud.  But,  by  the  17  &  18  Yict.  c.  31,  s.  2,  the  Company  are  bound 
to  carry  fish  or  any  other  article  without  any  special  agreement ;  therefore  this  [880] 
condition  is  in  contravention  of  the  duty  imposed  upon  them  by  that  Act.  The  3rd 
section  says  that  the  Company  shall  be  liable  for  injury  occasioned  by  their  neglect 
or  default ;  but  they  compel  the  plaintiff  to  sign  a  contract  limiting  their  liability  to 
injury  by  gross  neglect  or  fraud.  They  have  no  power  to  make  such  a  contract.  It 
is,  in  effect,  a  restraint  on  trade.  Wren  v.  The  Eastern  Counties  Railway  Company  (a)  is 
an  express  authority  that  a  railway  Company  is  liable  for  delay  in  delivering  fish. 
The  present  case  cannot  be  distinguished  from  M'Manus  v.  T/ie  Lancashire  and  Ymkshire 
Railway  Company  (4  H.  &  N.  327),  if  the  woi'ds  "  except  for  fraud  or  gross  negligence  " 
be  struck  out  of  the  conditions  signed  by  the  plaintiffs.  The  word  "  fraud  "  makes  no 
distinction,  because  in  any  case,  whatever  might  be  the  conditions  signed,  a  railway 
Company  would  be  liable  for  fraud.  As  to  "  gross  negligence,"  it  is  practically  impos- 
sible to  decide  what  is  gross  negligence.  [Channell,  B.  The  plaintiffs  should  have  given 
prim^  facie  evidence  of  gross  negligence.  The  declaration  should  have  set  out  the  terms 
on  which  the  defendants  agreed  to  carry  the  fish,  and  should  have  contained  an  averment 
that  they  were  guilty  of  gross  negligence.]  Even  assuming  that  the  burden  of  proof 
on  such  an  issue  was  on  the  plaintiffs,  a  delay  of  five  hours  and  upwards  was  evidence 
of  gross  negligence.  In  Owen  v.  BurneU,(c)  Bayley,  B.,  points  out  that  the  "gross 
negligence  "  which  throws  upon  the  carrier  the  responsibility,  when  but  for  that  he  would 
be  exempt  under  the  1 1  Geo.  4  &  1  Wm.  4,  c.  68,  amounts  generally  to  misfeazance. 
If  those  words  are  so  construed  here,  and  these  conditions  held  valid,  the  protection 
to  the  Company  would  be  the  [881]  same  as  in  M^Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company,  and  consequently  the  conditions  unreasonable.  [Pollock,  C.  B.  There 
is  a  certain  degree  of  negligence,  to  which  every  one  attaches  great  blame.  It  is  a 
mistake  to  suppose  that  things  are  not  different  because  a  strict  line  of  demarcation 
cannot  be  drawn  between  them. 

Montague  Smith  and  Karslake,  in  support  of  the  rule.  The  conditions  contained 
in  the  special  agreement  are  reasonable.  The  contract  must  be  construed  with  refer- 
ence to  the  nature  of  the  traffic.  For  the  accommodation  of  the  sender  the  Company 
consent  to  carry  fish  by  a  passenger  train  ;  but  they  give  notice  that  they  will  only 
carry  it  upon  certain  conditions.  The  plaintiffs  agreed  to  those  terms,  and  having 
signed  the  contract  they  are  bound  by  it.  In  M^Manus  v.  I'he  Lancashire  and  York- 
shire Railway  Company  (2  H.  &  N.  693 ;  4  H.  &  N.  327),  the  condition  was  not  so 
reasonable  as  that  in  the  present  case.  There  the  Company  gave  notice  that  they 
would  not  be  responsible  for  any  injury  or  damage,  howsoever  caused  ;  here  the 
Company  limit  their  liability  to  injury  from  gross  neglect  or  fraud.  [Pollock,  C.  B. 
There  may  be  a  difference  between  what  is  reasonable  and  unreasonable,  according  as 
the  Company  are  bound  or  not  bound  to  carry.  For  instance,  suppose  a  carrier  is  not 
bound  to  carry  horses,  might  he  not  give  notice  that  he  would  only  carry  them  on 
certain  terms  *?]  A  railway  Company  is  not  bound  to  carry  every  description  of  goods, 
and  between  all  places  on  their  line,  but  only  such  goods,  and  to  and  from  such  places, 
as  they  have  publicly  professed  to  carry :  Johnson  v.  The  Midland  Railway  Company 
(4  Exch.  367).  This  Company  not  being  bound  to  carry  fish  by  passenger  trains,  was 
at  liberty  to  make  any  contract  they  thought  fit  for  that  [882]  purpose.  In  Parding- 
ton  V.  The  South  Wales  Raihvay  Company  (1  H.  &  N.  392),  the  Company  carried  cattle  upon 
condition  of  exemption  from  liability  for  injury  from  any  cause  whatsoever ;  and  that 
was  held  reasonable.  In  White  v.  The  Great  Western  Railway  Company  (2  C.  B.  N.  S.  7) 
the  condition  was,  that  the  Company  would  not,  under  any  circumstances,  be  liable  for 
loss  of  market  or  other  claim,  arising  from  delay  or  detention  of  any  train  ;  and  that 
also  was  held  a  reasonable  condition.  Prior  to  the  17  &  18  Vict.  c.  31,  if  a  person 
wished  to  render  a  common  carrier  liable  for  refusing  to  carry  goods,  he  ought  to  have 
tendered  a  reasonable  sum  for  their  carriage,  and  then  have  brought  his  action  for  the 
refusal  to  carry ;  if,  instead  of  doing  so,  he  signed  a  special  contract,  he  was  bound  by 
it :  Carr  v.  TJie  Lancashire  and  Yorkshire  Railway  Company  (7  Exch.  707) ;  Austin  v.  The 

(a)  Q.  B.,  Nov.  2,  1859.  See  Harrison  v.  The  London,  Brighton  and  South  Coast 
Railway  Company,  29  L.  J.  Q.  B.  209. 

(c)'2  C.  &  M.  353,  360.  Pollock,  C.  B.,  referred  to  Wilsmv.  Brett,  11  M.  & 
W.  113. 
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Manchester,  Sheffield  and  Lincolnshire  Railway  Company  (16  Q.  B.  600) ;  Shaw  v.  The  York 
and  Midland  Railway  Company  (13  Q.  B.  347).  That  being  so,  the  17  &  18  Vict.  c.  31 
passed,  which  renders  the  special  contract  void,  unless  it  is  just  and  reasonable. 
Whether  or  no  a  contract  is  reasonable  must  depend  on  the  circumstances  of  each 
particular  case.  Here  the  plaintiffs  were  desirous  of  availing  themselves  of  a  speedy 
conveyance  of  their  fish  to  market  by  the  defendants'  railway.  The  defendants  did 
not  profess  to  carry  fish  as  common  carriers,  but  consented  to  do  so  under  a  special 
contract.  The  plaintiffs  agreed  to  those  terms,  and  signed  the  contract,  as  they  had 
been  in  the  habit  of  doing  for  some  years ;  then  how  can  they  now  say  that  the  con- 
tract is  not  reasonable  ?  A  railway  Company  is  no  more  bound  to  carry  fish  than 
they  are  to  carry  horses,  and  if  they  do  so  under  a  special  contract,  they  are  not 
responsible  as  common  carriers :  Carr  v.  The  Lancashire  and  [883]  Yorkshire  Railway 
Company  (7  Exch.  707).  Fish  being  a  perishable  article,  the  Company  were  justified 
in  refusing  to  incur  the  risk  of  its  conveyance,  unless  the  plaintiffs  paid  a  higher  rate, 
or  exempted  them  from  tiie  liability  of  ordinary  carriers.  They  do  not  say  that  they 
will  not  be  liable  for  any  loss  or  injury,  but  only  in  case  of  their  neglect  to  take  the 
ordinary  care  which  any  person  would  of  his  own  goods.  The  meaning  of  the  contract 
is,  that  wherever  injury  has  arisen  from  delay,  the  plaintiffs  shall  not  rely  simply  upon 
the  fact  of  the  fish  not  having  been  carried  in  time,  but  must  prove  that  the  delay  was 
caused  by  gross  negligence  or  fraud.  What  is  gross  negligence  appears  by  the  judg- 
ment of  this  Court  in  Wyld  v.  Pickford  (8  M.  &  W.  443).  [Martin,  B.  The  Act  says 
that  the  conditions  must  be  just  and  reasonable.  Under  this  condition  the  plaintiffs 
could  not  recover  unless  they  proved  gross  negligence  or  fraud,  which  would  be  very 
difficult.  Pollock,  C.  B.  It  seems  to  me  that  the  seventh  section  does  not  apply  to  a 
special  coijtract  entered  into  between  the  parties.  Martin,  B.  If  the  decision  of  this 
case  rested  with  me  I  should  be  prepared  to  say,  on  the  authority  of  M'Munus  v.  The 
Lancashire  and  Yorkshire  Railway  Company,  that  the  condition  is  not  reasonable.  There 
is  the  judgment  of  a  Court  of  Error,  and  we  ought  to  act  upon  it.  This  condition 
seems  to  me  an  evasion  of  that  judgment.  It  would  be  difficult,  if  not  impossible,  for 
the  plaintiffs  to  prove  gross  negligence  or  fraud.  But  as  the  other  members  of  the 
Court  entertain  a  different  opinion,  I  do  not  object  to  the  rule  being  absolute.] 

Pollock,  C.  B.  It  appears  to  me  that  the  case  of  M'Manus  v.  llie  Lancashire  and 
Yorkshire  Railway  Company  does  not  decide  the  present  case.  I  think  that  the  17  &  18 
Vict.  c.  31  was  not  intended  to  apply  to  a  [884]  written  contract  signed  by  the  party 
who  sends  the  goods.  If  that  were  the  only  point  in  the  case,  I  should  feel  bound 
to  state  that  I  differ  from  what  has  been  said  by  my  brother  Martin.  But  that  is  not 
so,  and  without  intending  to  give  a  judgment  opposed  to  that  of  the  Court  of  Exchequer 
Chamber,  I  will  state,  incidentally,  that  in  my  opinion  a  contract  to  which  a  person 
has  signed  his  name  is,  quoad  him,  a  reasonable  contract.  He  has  agreed  to  it,  and 
therefore  has  no  right  to  complain  of  it.  It  seems  to  me  that  the  words  of  the  statute 
apply  only  to  those  general  conditions  which  a  railway  Company  may  impose  on  the 
public,  and  not  to  a  special  contract  which  an  individual  may  enter  into  with  them. 
No  doubt  there  is  greater  difficulty  in  proving  negligence  against  a  railway  Company 
than  against  a  common  carrier  on  a  public  road  ;  but  we  cannot  judicially  notice  any 
difficulty  of  proof  and  say  that  it  shall  make  a  contract  unreasonable  which  other 
circumstances  have  made  reasonable.  It  would  be  unbecoming,  in  a  judgment  of  the 
Court,  to  recognise  the  difference  between  a  case  in  which  a  railway  Company  is 
plaintiff  or  defendant,  and  an  individual,  who  may  not  be  so  well  able  to  bear  the 
expenses  of  the  suit.  Therefore,  the  difficulty  of  proof  cannot  make  the  contract 
reasonable  or  unreasonable : — impossibility  of  proof  might  alter  the  case.  If  a  contract 
imposed  a  condition  with  which  it  was  impossible  to  comply,  I  should  say  that  the 
contract  was  unreasonable.  But  I  think  that  this  contract,  with  reference  to  the 
liability  for  damage,  is  not  unreasonable.  The. Company  were  not  bound  to  carry 
fish  ;  at  all  events  they  were  not  bound  to  carry  it  by  a  rapid  train ;  and  they  had 
a  right  to  say,  the  rapidity  of  this  train  is  for  the  benefit  of  passengers,  and  if  we 
find  that  we  cannot  carry  by  it  both  passengers  and  fish,  we  will  leave  the  fish  and 
carry  the  passengers,  whose  arrival  is  of  more  importance.  Though  there  may  be 
difficulty  in  proving  [885]  gross  negligence,  to  throw  the  burden  on  the  Company  of 
disproving  it  would  afford  them  no  protection.  For  these  reasons  I  think  the  rule 
ought  to  be  absolute. 

Bramwell,  B.  I  am  also  of  opinion  that  the  rule  ought  to  be  absolute.  I  consider 
that  we  are  bound,  by  the  decision  of  the  Court  of  Exchequer  Chamber  in  M^Manus 
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V.  The  Lancashire  and  Yorkshire  Railway  Company,  to  put  this  construction  on  the 
statute, — that  a  special  contract  with  a  railway  Company,  no  matter  how  deliberately 
made,  how  much  sought  for  by  the  party  signing  it,  or  how  many  years  it  may  have 
been  in  existence,  may  be  revised  by  the  somewhat  incompetent  tribunal  appointed 
for  that  purpose,  and  held  not  binding  on  the  party  who  made  it,  upon  the  ground 
that  there  is  something  in  it  which,  to  the  mind  of  the  Judge  who  tries  the  cause,  is 
not  just  or  reasonable.  When  the  question  comes  before  me  in  a  Court  of  error,  I 
shall  consider  whether  the  words  of  the  statute  are  capable  of  the  construction  put , 
upon  them,  and  whether  the  statute  contains  an  enactment  which,  in  my  opinion, 
is  a  direct  invitation  to  fraud.  The  plaintiffs,  in  effect,  say  :  "  You  have  carried  my 
goods  on  certain  terms,  but  now  it  is  convenient  to  me  to  say  that  I  will  not  be  bound 
by  those  terms,  and  you  shall  carry  my  goods  on  other  terms."  However,  I  consider 
myself  bound  by  the  case  of  APManus  v.  The  Lancashire  and  Yoi'kshire  Eaihcay  Company. 
I  am  also  bound  to  suppose  that  it  is  not  the  Judge  at  the  trial  who  is  finally  to 
determine  the  question  on  the  materials  before  him,  but  that  his  judgment  may  be 
reviewed  by  the  Court.  Reasonableness  is  not  a  question  of  law,  but  a  mixed  question 
of  law  and  fact,  depending  on  the  particular  circumstances  of  each  case.  Suppose 
the  Company  had  said  to  the  plaintiffs,  it  is  not  worth  our  while  to  carry  fish,  but  if 
we  do  we  will  charge  to  the  utmost  extent,  as  if  [886]  insurers ;  and  the  plaintiff  had 
replied,  "  I  am  content  that  you  should  not  be  insurers  if  you  will  make  a  less  charge : " 
surely  that  would  determine  the  question  whether  the  contract  was  reasonable  or  not. 
Therefore,  if  the  question  comes  before  a  Court  of  error,  and  I  am  called  upon  to 
express  an  opinion  respecting  it,  I  shall  consider  how  far  the  decision  in  M'Manus  v. 
The  Lancashire  and  Yoi-Jcshire  Railway  Company  is  correct.  I  should  not  have  made 
these  remarks  except  for  the  purpose  of  shewing  the  extreme  difficulty  I  have  in 
applying  the  statute,  as  construed  by  the  majority  of  the  Court  of  error,  where  we  are 
called  upon  to  determine  whether  the  terms  of  a  particular  bargain  with  a  railway 
Company  are  just  and  reasonable.  I  do  not  know  what  test  to  apply.  Reasonable- 
ness is  a  relative  terra.  A  contract  may  be  reasonable  with  reference  to  certain 
circumstances,  but  not  as  to  others.  However,  we  must  ascertain  whether  it  was 
unjust  or  unreasonable  for  this  Company  to  stipulate  with  the  plaintiffs  that  if  they 
carried  fish  they  would  not  be  liable  for  loss  of  market,  or  other  loss  or  injury  from 
any  cause  whatever  other  than  gross  neglect  or  fraud.  It  seems  to  me  that  such 
a  stipulation  is  most  reasonable.  The  Company  might  well  say,  "  As  to  ordinary 
articles,  if  they  arrive  a  little  later  we  are  content  to  be  subject  to  an  action,  because 
we  know  that  the  owners  will  not  sue  us  unless  they  have  sustained  substantial  damage ; 
but  with  respect  to  articles  like  fish,  which  require  to  be  carried  within  a  particular 
time,  and  the  non-conveyance  of  which  within  that  time  might  be  attended  with  great 
loss,  we  would  rather  not  carry  them  at  all ;  but  if  we  do,  it  must  be  upon  the  terms, 
either  that  a  large  sum  is  paid  for  the  carriage,  or  that  we  shall  not  be  liable  for  loss 
not  occasioned  by  gross  negligence  or  fraud."  Such  a  condition  seems  to  me  most 
reasonable.  There  is  another  consideration  which  to  my  mind  renders  this  contract 
reasonable.  After  the  fish  is  caught  there  may  be  [887]  difficulty  in  lauding  it,  and 
some  time  may  elapse  before  it  is  brought  to  the  railway  station,  so  that  when  it 
arrives  it  may  be  more  or  less  fresh.  Probably  there  is  no  one  at  the  station  to  see 
whether  the  fish  is  in  a  sound  condition  and  capable  of  undergoing  the  journey,  and 
consequently  half-damaged  fish  may  be  sent  to  London.  I  do  not  mean  to  cast  any 
imputation  on  the  plaintiffs,  but  there  is  always  this  contingency,  that  a  valuable  cargo 
may  be  placed  in  the  train  at  a  distance  from  London,  and  when  it  arrives  there  it 
may  be  worth  less  than  nothing.  Then  if,  by  some  good  fortune  to  the  sender,  the 
train  has  met  with  a  trifling  delay  on  the  road,  he  is  enabled  to  assert  that  it  has 
spoiled  his  fish.  It  cannot  be  said  that  it  is  unreasonable  for  the  defendants  to  guard 
against  such  a  contingency.  The  plaintiffs  need  not  employ  the  railway  Company.  It 
is  said  that  the  Company  has  a  monopoly  ;  but  they  do  not  prevent  persons  from 
sending  fish  by  any  other  conveyance.  The  Company  are  either  bound  to  carry  it, 
or  they  are  not  bound.  If  they  are  bound,  let  the  plaintifi's  tender  their  fish  and 
a  reasonable  sum  for  its  carriage ;  and  if  the  Company  refuse  to  carry  it  they  are 
liable  to  an  action.  If  they  are  not  bound  to  carry  it,  but  are  willing  to  do  so  upon 
certain  terms,  it  seems  to  me  monstrous  that  a  party  who  has  agreed  to  those  terms 
shall  afterwards  be  at  liberty  to  say,  "I  am  not  bound  by  them,"  because  in  the 
opinion  of  a  Judge,  who  perhaps  may  not  be  familiar  with  the  subject,  the  terms  are 
not  just  and  reasonable.     It  seems  to  me  upon  every  consideration  that  this  contract 
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is  just  and  reasonable ;  and  if  there  were  no  other  reason,  I  think  that  the  plaintiffs' 
conduct  in  entering  into  the  contract  furnishes  abundant  evidence  of  its  being 
•reasonable. 

Channell,  B.  I  am  also  of  opinion  that  the  rule  ought  [888]  to  be  absolute. 
I  consider  that  we  are  bound  by  the  decision  of  the  Court  of  error  in  M'Manus  v.  2%e 
Lancashire  and  Yorkshire  Railway  Company  to  this  extent,  that  the  plaintiffs  are  not 
disentitled  to  contend  that  the  condition  is  not  reasonable,  merely  because  it  is  con- 
tained in  a  contract  which  they  have  signed.  I  also  think  that  it  binds  us  upon 
another  point,  viz.,  that  it  is  open  to  the  Court  to  review  the  decision  of  the  Judge 
at  Nisi  Prius  upon  the  question  of  reasonableness.  I  also  think  that  it  binds  us  upon 
the  point,  that  a  condition  which  exempts  the  Company  from  liability  in  every  case 
is  an  unreasonable  condition.  Admitting  that  it  binds  the  Court  on  the  last  point, 
the  question  is,  whether  the  condition  in  the  present  case  is  distinguishable.  I  think 
it  is,  because  it  leaves  the  Company  open  to  liability  in  two  events,  gross  negligence 
and  fraud.  Then,  is  the  condition  reasonable  or  unreasonable  ?  I  think  it  is  reasonable. 
Fish  is  one  of  the  several  articles  enumerated,  all  of  them  being  articles  of  a  perishable 
nature ;  and  the  Company  have  not  held  themselves  out  to  the  world  as  common 
carriers  of  articles  of  that  nature,  but  they  are  willing  to  carry  them  upon  certain 
terms,  of  which  they  have  given  public  notice,  and  which  the  plaintiffs  have  adopted 
by  signing  the  contract.  Assuming  that  some,  if  not  all  the  grounds  mentioned  by 
the  majority  of  the  Court  of  error  apply  to  this  case,  I  think  that  this  contract  is 
reasonable,  and  therefore  binding  on  the  plaintiffs  who  have  signed  it.  As  I  under- 
stand, my  brother  Martin  intended  to  give  the  plaintiffs  the  benefit  of  amending  the 
declaration  in  any  way  they  could  consistently  with  the  contract;  subject  however 
to  this,  that  if,  in  making  the  condition  the  basis  of  the  contract,  the  defendants 
would  have  an  answer  to  any  declaration  which  incorporated  it,  the  amendment  was 
not  to  be  allowed.  Treating  this  then  [889]  as  a  valid  contract  between  the  parties, 
there  was  a  variance  between  the  declaration  as  originally  framed,  charging  the 
defendants  as  common  carriers,  and  the  contract  proved.  On  the  other  hand  no 
contract  could  be  framed  incorporating  this  condition,  to  which  the  defendant  would 
not  have  this  answer,  viz.  that  the  plaintiffs  were  unable  to  shew  a  breach  of  the 
contract.     Upon  these  grounds  I  am  of  opinion  that  the  rule  ought  to  be  absolute. 

Martin,  B.  Had  I  been  aware  that  the  other  members  of  the  Court  meant  to 
deliver  a  deliberate  judgment,  I  should  have  expressed  my  reasons  for  taking  a 
different  view  more  fully  that  I  have  done  in  the  course  of  the  argument.  However, 
as  the  case  is  likely  to  go  to  a  Court  of  error,  I  shall  content  myself  with  saying  that 
I  think  this  condition  is  unreasonable,  and  that  the  case  is  in  principle  governed  by 
the  decision  of  the  Exchequer  Chamber  in  M^Manus  v.  'The  Lancashire  and  Yorkshire 
Railway  Comimny. 

Rule  absolute. 


[890]  Patience  Sv^^infen  v.  Lord  Chelmsford.  June  8,  1860. — No  action  lies 
against  a  counsel  who,  employed  to  conduct  a  cause  at  Nisi  Prius,  enters  into 
a  compromise  and  withdraws  a  juror,  even  though  contrary  to  his  client's 
instructions,  provided  it  is  done  bona  fide. — If  a  counsel  employed  in  a  cause, 
contrary  to  the  instructions  of  his  client,  acting  bona  fide,  enters  into  a  compromise 
of  the  suit,  which  is  a  nullity  because  it  embraces  matters  in  respect  of  which  the 
counsel  had  no  authority ;  though  his  client  is  put  to  expense  in  resisting  legal 
proceedings  taken  by  the  other  side  to  enforce  such  compromise,  the  counsel 
is  not  liable  to  an  action  ;  because,  first, — subjecting  a  person  to -legal  proceedings 
without  malice  is  not  a  cause  of  action ;  and,  secondly, — there  is  no  legal  damnifica- 
tion, inasmuch  as  the  Court  in  which  the  proceedings  to  enforce  the  compromise 
are  taken  will  award  such  costs  to  the  successful  party  as  the  law  allows. — An 
advocate  at  the  English  bar  by  accepting  a  brief  in  the  usual  way  undertakes 
a  duty,  but  does  not  enter  into  any  contract  express  or  implied.  The  conduct 
and  control  of  the  cause  in  which  he  is  engaged  are  necessarily  left  to  counsel. 
But,  although  he  has  complete  authority  over  the  suit  and  the  mode  of  conducting 
it  and  all  that  is  incident  to  it,  he  has  not  by  virtue  of  his  retainer,  any  power 
over  matters  that  are  collateral  to  it. — Semble,  that  an  advocate  is  not  responsible 
for  ignorance  of  law  or  any  mistake  of  fact,  or  being  less  eloquent  or  less  astute 
than  he  was  expected  to  be ;  and,  per  Pollock,  C.  B.,  and  Watson,  B.,  that,  if  he 


6H.  &N.  891.  SWINFEN  V.   LORD  CHELMSFORD  1437 

is  acting  with  perfect  good  faith  and  with  a  single  view  to  the  interests  of  his 
client,  he  is  not  responsible  for  any  mistake  or  indiscretion  or  error  of  judgment 
of  any  sort ;  and  if  he  imagines  he  has  an  authority  to  compromise  a  case  when 
in  reality  he  has  not,  it  is  a  mistake  either  in  law  or  fact;  or,  if  in  spite  of 
instructions,  he  enters  into  a  compromise,[believing  that  it  is  the  best  course,  and 
that  the  interest  of  his  client  requires  it,  it  is  but  an  indiscretion  or  error  of 
judgment  if  done  honestly. — A  declaration  alleged  that  the  defendant,  a  barrister, 
was  retained  by  the  plaintiff  to  conduct  a  cause,  and  undertook  to  perform  his 
duty  as  the  plaintiff's  counsel ;  that  during  the  progress  of  the  cause,  well 
knowing  that  he  had  no  authority  from  the  plaintiff  to  enter  into  any  terms  of 
compromise,  he  wrongfully  and  fraudulently  entered  into  what  purported  to  be  a 
compromise  of  the  cause  and  withdrew  a  juror,  alleging,  as  special  damage,  that 
proceedings  were  taken  to  procure  an  attachment,  &c.,  against  the  plaintiff  to 
enforce  the  compromise,  whereby  she  was  put  to  expense.  At  the  trial  the 
plaintiffs  counsel  opened  and  endeavoured  to  prove  that  the  defendant,  to  serve 
his  own  purposes  and  from  improper  motives,  entered  into  the  compromise. 
When  the  summing  up  of  the  learned  Judge  was  almost  concluded,  and  not 
before,  the  plaintiff's  counsel  urged  that  the  defendant  was  liable  even  if  he  acted 
bona  fide,  and  offered  to  tender  a  bill  of  exceptions  to  the  Judge's  ruling, 
which  however  was  afterwards  abandoned. — Held :  First,  that  as  the  point  was 
suggested  before  the  case  was  finally  left  to  the  jury  it  was  in  time.  Secondly, 
that  if  a  declaration  discloses  a  state  of  facts  upon  which  an  action  may  be 
maintained  although  there  be  neither  malice  nor  fraud,  the  plaintiff  is  not  bound 
to  prove  either  though  both  be  alleged,  and  may  recover  on  the  liability  which 
the  facts  disclose  though  both  fraud  and  malice  be  disproved. 

[S.  C.  29  L.  J.  Ex.  382 ;  6  Jur.  (N.  S.)  1035  ;  8  W.  R.  545  ;  2  L.  T.  406.  Discussed, 
Strauss  v.  Francis,  1866,  L.  R.  1  Q.  B.  382.  Applied,  Matthews  v.  Munster,  1887, 
20  Q.  B.  D.  143.  Referred  to,  Connecticut  Fire  Assurance  Company  v.  Kavanagh, 
[1892]  A.  C.  473;  Neale  v.  Gordon-Lennox,  [1902]  1  K.  B.  838;  Noctm  v.  Lwd 
Asliburtm,  [1914]  A.  C.  968.] 

Declaration.  That  whereas,  before  the  committing  of  the  grievances,  &c.,  Samuel 
Swinfen,  by  his  last  will,  gave  and  devised  his  estate  at  Swinfen  to  the  plaintiff,  her 
heirs,  &c.,  and  that,  after  the  death  of  the  said  testator,  F.  H.  Swinfen,  claiming  to  be 
entitled  to  the  said  estate,  as  heir  at  law  to  the  said  testator,  and  impeaching  the 
validity  of  the  said  will,  on  the  ground  that  the  testator  did  not  possess  a  proper 
testamentary  capacity,  filed  a  bill  in  Chancery  against  the  now  plaintiff,  and,  pursuant 
to  an  order  in  the  suit,  made  by  the  Master  of  the  Rolls,  a  writ  was  issued  [891]  out 
of  the  Court  of  Common  Pleas,  in  which  the  plaintiff  affirmed,  and  the  said  F.  H. 
Swinfen  denied,  that  the  said  S.  Swinfen  did,  by  a  certain  writing,  dated  the  7th  of 
July,  1854,  purporting  to  be  his  last  will,  devise  the  said  estate;  and  the  issue  was 
brought  on  to  be  tried  at  the  Assizes  held  at  Stafford,  before  Sir  C.  C.  and  Sir  G.  B., 
Justices,  &c.,  and  the  now  defendant,  being  then  a  barrister-at-law,  was,  before  and 
when  the  issue  came  on  to  be  tried,  retained  and  employed  by  the  plaintiff  to  act  as 
her  leading  counsel  upon  the  trial  of  the  said  issue,  and,  as  such  counsel,  to  maintain 
and  support  the  affirmative  of  the  said  issue,  and  to  state,  manage  and  conduct  the 
case  for  the  plaintiff  before  the  Court  and  jury  upon  the  said  trial,  and  to  produce, 
exhibit  and  examine  before  the  said  Court  and  jury  certain  witnesses  and  evidence 
prepared  and  collected  by  and  on  behalf  of  the  plaintiff  in  support  of  the  affirmative 
of  the  said  issue,  and  was  duly  instructed  by  the  plaintiff'  in  that  behalf;  and  the 
defendant  then  accepted  such  retainer  and  employment,  and  entered  thereupon,  and 
undertook  to  the  plaintiff  to  perform  his  duty  to  her,  as  such  leading  counsel,  in  the 
conduct  and  management  of  her  case  at  the  trial  of  the  said  issue,  pursuant  to  his 
instructions :  Yet  the  defendant,  after  the  said  trial  had  begun,  and  during  the 
progress  thereof,  he  well  knowing  that  he  had  no  authority  from  the  plaintiff  to  enter 
into  the  terms  of  compromise  hereinafter  mentioned,  or  into  any  other  terms  of  com- 
promise on  her  behalf,  without  the  authority  and  against  the  will  of  the  plaintiff,  and 
contrary  to  her  instructions  and  directions  in  that  behalf,  wrongfully  and  fraudulently, 
and  in  neglect  and  violation  of  his  duty  to  the  plaintiff,  entered  into  what  purported 
to  be  an  arrangement  or  agreement  with  the  said  F.  H.  Swinfen,  through  his  counsel, 
to  compromise  the  said  cause  and  the  right  and  claim  of  the  plaintiff  under  the  said 
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will,  and  wrongfully  and  fraudulently,  and  without  [892]  the  authority  and  against 
the  will  of  the  plaintiff,  and  contrary  to  her  instructions  in  that  behalf,  arranged  and 
concluded  what  purported  to  be  certain  terms  of  compromise  in  that  behalf,  which 
were  then  drawn  up  in  writing,  and  signed  by  the  defendant,  purporting  to  act  on 
the  behalf  of  the  plaintiff  and  the  then  Attorney  General  on  behalf  of  the  said  F.  H. 
Swinfen,  and  which  said  terms  were  in  the  words  following  (that  is  to  say) : — 
"  Swinfen  v.  Swinfen.  Terms  of  compromise.  Juror  to  be  withdrawn.  Estate 
(meaning  the  said  estate  devised  by  the  said  will)  to  defendant  (meaning  the  said 
F.  H.  Swinfen)  in  fee.  Defendant  to  secure  to  plaintiff  an  annuity  for  her  life,  on 
the  estate,  of  10001.  a  year,"  &c.  And  the  defendant  afterwards,  under  and  by  colour 
of  the  same  terms  of  compromise,  wrongfully  and  fraudulently,  and  without  the 
authority  and  against  the  will  of  the  plaintiff,  and  contrary  to  her  instructions  in  that 
behalf,  and  purporting  to  acton  her  behalf,  consented  to  a  juror  being  withdrawn  in 
the  said  cause  ;  and  a  juror  was  withdrawn  accordingly  ;  and  the  defendant  thus  failed 
and  neglected  to  perform  his  duty  to  the  plaintiff  as  leading  counsel,  pursuant  to  his 
instructions  as  aforesaid  ;  and  by  reason  of  the  premises,  the  said  trial  was  not  pro- 
ceeded with,  and  certain  evidence  which  the  plaintiff  bad  prepared  to  submit  to  the 
Court  and  jury,  and  which  the  defendant  had  been  duly  instructed,  as  her  counsel,  to 
submit  to  the  jury,  in  support  of  the  affirmative  of  the  said  issue,  was  not  submitted 
to  the  jury,  and  no  verdict  was  given  by  the  said  jury  on  the  said  issue ;  and  the 
plaintiff  was,  by  reason  of  the  wrongful  act  of  the  defendant,  deprived  of  the  oppor- 
tunity of  trying  the  said  issue  at  the  said  Assizes,  and  then  obtaining  the  verdict  of  a 
jury  thereupon,  in  pursuance  of  the  writ  and  direction  of  the  Master  of  the  Rolls,  &c. 

There  was  a  second  ct)unt  charging  the  defendant  with  entering  into  the  com- 
promise under  undue  influence  and  [893]  by  collusion  with  the  learned  Judge  who 
tried  the  cause ;  and  the  declaration  concluded  by  stating  that,  by  means  of  the 
several  premises,  and  by  colour  of  the  pretended  arrangement,  an  order  of  Nisi  prius 
(which  was  set  out)  was  drawn  up,  and  afterwards  made  a  rule  of  the  Court  of 
Common  Pleas,  without  the  consent  of  the  plaintiff:  that  proceedings  were  had  to 
attach  the  plaintiff  for  contempt  or  disobedience  of  the  rule  :  that  F.  H,  Swinfen  filed 
a  supplemental  bill  in  Chancery  against  the  plaintiff  to  enforce  performance  of  the 
terms  of  the  pretended  compromise,  whereby  the  plaintiff  was  put  to  great  trouble 
and  expense,  and  the  costs  incurred  on  the  trial  became  wholly  useless,  and  that  she 
was  kept  out  of  possession  of  the  estate,  &c. 

Pleas.     First :  Not  guilty. 

Second.  That  at  the  time  of  the  entering  by  the  defendant  into,  and  arranging 
and  concluding  the  said  terms  of  compromise,  &c.,  the  defendant  did  not  know  that 
he  had  no  authority  from  the  plaintiff  to  enter  into  the  said  terms  of  compromise,  or 
to  sign  the  said  paper,  or  to  give  the  said  consent,  but,  on  the  contrary  thereof, 
entered  into  the  said  terms,  and  signed  the  said  paper,  and  gave  the  said  consent,  in 
good  faith  and  without  fraud,  and  in  the  belief  that  he  then  had  full  authority  from 
the  plaintiff  in  that  behalf. 

Seventh.  That  the  defendant  was  retained,  employed  and  instructed  as  such 
leading  counsel  as  aforesaid  merely  by  means  of  the  delivery  to  and  the  acceptance 
by  him,  the  defendant,  of  a  retainer  and  of  a  brief  in  the  cause,  which  was  so  delivered 
to  him  as  aforesaid,  in  the  usual  and  ordinary  way  and  not  otherwise,  and  without 
any  restriction  on  the  exercise  of  the  discretion  to  do  what  he  might  think  best  for 
the  interests  of  his  client  at  the  said  trial,  ordinarily  exercised  by  and  allowed  to  a 
barrister  retained  by  a  suitor  to  hold  a  brief  for  such  suitor  at  the  trial  of  an  issue  or 
issues  of  fact  by  a  jury  :  that  while  the  said  trial  was  pend-[894]-ing  one  Charles 
Simpson,  who,  before  the  trial,  had  been,  and  then  was,  duly  retained  and  employed 
and  instructed  by  the  plaintiff  to  act,  and  then  did  act,  as  attorney  for  and  on  behalf 
of  her,  the  plaintiff,  at  and  concerning  the  said  trial,  did,  as  such  attorney  as  afore- 
said, inform  the  defendant  of  certain  circumstances  which  would  be  material  on  the 
said  trial,  and  which  he,  the  said  attorney,  stated  made  it  desirable  that  the  case 
should  be  arranged  :  that  the  said  circumstances  then  were,  in  the  judgment  of  him, 
the  defendant,  as  such  counsel  as  aforesaid,  material  and  important  to  the  said  issue, 
and,  with  the  other  circumstances  of  the  case,  made  it  expedient  and  advisable,  in  the 
judgment  of  the  defendant,  for  the  interest  of  the  plaintiff  at  the  said  trial,  that  the 
said  trial  should  not  be  proceeded  with,  and  that  an  arrangement  or  agreement  should 
be  entered  into  by  and  on  behalf  of  the  plaintiff  with  the  defendant  in  the  said  issue, 
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for  the  purpose  of  compromising  the  plaintiffs  claim  in  the  said  issue  :  that  by  reason 
and  on  account  of  the  matters  and  under  the  circumstances  aforesaid,  he  consented  to 
the  withdrawal  of  a  juror,  upon  the  terms  stated  in  the  first  count  and  as  therein 
alleged,  as,  and  then  being  in  the  fair  and  honest  judgment  and  belief  of  the  defen- 
dant, the  best  and  most  prudent  and  expedient  thing  to  be  done  for  the  plaintiff  at 
the  said  trial,  and  the  best  for  her  interest ;  and  that  he  did  it  without  fraud  or 
negligence,  and  in  good  faith,  and  in  the  exercise  of  the  best  of  his  judgment,  and  in 
the  honest  exei'cise  of  his  discretion,  as  such  counsel,  for  the  benefit  of  the  plaintiff  as 
his  client  on  the  said  trial. 

Ninthly.  That  the  defendant  was  not  retained  or  employed  by  the  plaintiff  in 
manner  and  form  as  in  the  declaration  mentioned. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  in  London  after  Trinity  Term, 
1859,  Kennedy,  for  the  plaintiff,  stated,  in  his  opening  speech,  that  the  issue  in 
Swinfen  v.  [895]  Swinfen  came  on  to  be  tried  at  Stafford  on  Saturday  the  15th  of 
March,  1856  :  that  the  defendant,  being  counsel  for  the  plaintiff  on  that  occasion,  was 
desirous  of  getting  the  case  over  for  the  purpose  of  going  from  Stafford  to  Swansea, 
where  he  had  a  special  retainer  in  a  case  fixed  for  Thursday  the  20th :  and  that  he 
fraudulently  colluded  with  the  Judge  who  presided  to  get  the  cause  disposed  of  on 
account  of  its  length.  The  brief  delivered  to  the  now  defendant  was  put  in.  The 
plaintiff  was  then  called,  and  stated  that,  on  the  Saturday,  after  her  examination,  the 
now  defendant  told  her  he  had  an  offer  of  10001.  a  year  for  her  life :  she  replied  that 
she  wished  the  case  to  go  to  the  jury  :  the  defendant  said  he  had  an  intimation  from 
high  quarters  that  the  case  was  likely  to  go  against  her,  and  it  was  better  to  save  this 
annuity  ;  to  which  she  replied  that  she  would  abide  by  the  verdict  of  the  jury.  On 
his  further  pressing  her,  she  wished  Sir  Henry  Durrant,  her  late  husband's  cousin,  to 
be  .sent  for.  On  Monday  morning,  the  17th,  the  now  defendant  said,  "I  have  settled 
the  matter ;  I  have  done  the  best  I  can  for  you."  Sir  Henry  Durrant  said,  **  By 
whose  authority  1"  The  defendant  answered,  "By  yours."  Sir  Henry  Durrant 
expressed  astonishment,  and  the  defendant  immediately  left.  The  plaintiff  said, 
further,  that  she  never  instructed  her  solicitor  to  agree  to  a  compromise. 

Simpson,  the  plaintiffs  attorney,  proved  that  he  retained  the  defendant  as  counsel 
for  Mrs.  Swinfen ;  that  he  gave  the  defendant  no  instructions  to  compromise  the 
cause,  and  that  none  were  suggested  by  the  defendant  until  the  trial  at  Stafford : 
that  on  Sunday,  in  consequence  of  a  communication  from  Mr.  Whitmore,  who  was 
also  counsel  for  the  plaintiff,  to  the  effect  that  the  verdict  was  in  danger,  he  went  to 
the  now  defendant's  lodgings,  when  the  defendant  asked  whether,  if  the  other  side 
made  an  offer,  Mrs.  Swinfen  would  accept  it,  and  suggested  that  Captain  Swinfen 
might  agree  to  an  [896]  offer  of  10001.  a  year  and  costs.  Simpson  arranged  to  go  to 
Swinfen  Hall,  which  he  did.  He  had  no  instructions  to  accept  any  terms.  The 
plaintiff  telegraphed,  "  The  offer  is  refused."  Notwithstanding  this,  Simpson  said  he 
did  not  think  that  all  idea  of  a  compromise  was  at  an  end :  that  he  had  arranged  to 
meet  the  now  defendant  on  Monday  morning,  and  at  eight  o'clock  went  to  his  lodgings, 
with  a  paper  containing  terms,  drawn  up  for  the  plaintiff's  approval.  The  terms  upon 
the  paper  were,  that  all  litigation  should  cease ;  that  the  plaintiff  should  have  the 
estate  for  her  life ;  and  a  provision  was  made  as  to  the  costs.  The  defendant  said 
that  these  terms  would  not  be  acceded  to  by  the  other  side.  Shortly  after  nine 
o'clock,  when  the  parties  came  into  Court,  the  defendant  said  that  the  other  party 
would  give  10001.  a  year.  Simpson  stated  that  he  could  not  agree  to  it.  The 
negotiation  between  the  counsel  went  on  for  a  long  time.  Simpson  wished  the  defen- 
dant to  wait  until  the  arrival  of  the  plaintiff,  who  was  expected  to  arrive  by  the  next 
train,  viz.,  at  ten  o'clock.  The  defendant  said  he  took  the  responsibility  upon  himself 
and  his  colleagues.  The  costs  of  the  trial,  and  of  shewing  cause  against  the  several 
rules  to  enforce  the  compromise,  were  11501. 

On  cross-examination,  Simpson  admitted  that,  on  the  Monday  morning,  he  told 
the  now  defendant  that  he  had  received  information  of  a  circumstance  which  rendered 
it  desirable  that  the  case  should  be  arranged.  This  was  that  a  witness,  whom  it 
would  be  necessary  to  call  on  the  part  of  the  plaintiff  (Mrs.  Charles  Swinfen),  would 
be  obliged  to  admit  that  the  plaintiff  had  given  orders  to  the  testator's  nurse  that  she 
should  not  be  admitted  to  his  presence.  The  defendant  said  he  would  go  to  the 
Attorney  General  (Sir  A.  Cockburn,  who  was  counsel  for  the  defendant  on  the  trial 
of  the  issue),  and  Mr.  Simpson  acquiesced  in  his  going. 
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The  now  defendant  stated  that,  after  the  telegraphic  mes-[897]-sage,  he  abandoned 
all  idea  of  a  compromise,  and  on  Monday  morning  was  prepared  to  proceed  with  the 
trial ;  that  Mr.  Simpson  called  on  him  between  eight  and  nine  o'clock  on  that  morning, 
as  he  believed  without  previous  appointment,  and  told  him  that,  since  he  had  last  seen 
him,  a  circumstance  had  occurred  which  made  it  desirable  that  the  case  should  proceed 
no  further;  and  this  he  thought  was  a  specific  authority  to  revive  the  subject  of 
compromise.  Mr.  Simpson  gave  him  no  paper  of  terms.  He  believed  that  he  offered 
to  go  to  the  Attorney  General,  and  propose  to  accept  10001.,  which  he  thought  the 
Attorney  General,  for  his  client,  would  be  willing  to  give.  On  coming  into  Court,  a 
protracted  conversation  took  place  between  the  Attorney  General  and  his  client. 
Simpson  requested  the  now  defendant  to  wait  till  the  plaintiff  arrived.  The  defendant 
felt  that  if  the  trial  was  allowed  to  proceed,  all  hope  of  an  arrangement  would  be  at 
an  end.  Some  question  arose  about  costs.  The  defendant  urged  Simpson  not  to 
allow  so  beneficial  an  arrangement  to  be  broken  off  for  a  trifle.  Simpson  would  not 
decide.     Whereupon  the  defendant  said  he  must  take  the  responsibility  upon  himself. 

Sir  A.  Cockburn  and  Sir  Cresswell  Cresswell  were  called  to  prove  the  reasonable- 
ness and  propriety  of  the  compromise.  The  former  proved  that  there  was  a  difficulty 
in  getting  his  client  to  agree  to  it. 

The  learned  Judge  told  the  jury,  that  the  first  count  charged  the  defendant  with 
entering  into  the  compromise  wrongfully,  fraudulently,  and  in  violation  of  his  duty  as 
the  plaintiff's  counsel,  and  contrary  to  the  instructions  in  his  brief  ;  that  all  that  the 
law  requires  from  a  counsel  in  a  cause  is,  that  he  shall  discharge  his  duty  to  the  best 
of  his  ability ;  that  if  the  defendant  intended  to  act  honestly,  and  for  the  benefit  of 
his  client,  he  was  not  responsible;  that  [898]  though  the  plaintiff  denied  that  she 
assented  to,  or  authorized  the  compromise,  the  question  was  not  what  authority  she 
gave,  but  whether  the  defendant  acted  honestly.  His  lordship  pointed  out  that,  not- 
withstanding the  telegraphic  message  of  Sunday,  Mr.  Simpson  thought  on  Monday 
that  the  case  ought  to  be  compromised ;  and  that  the  defendant  went  to  the  Attorney 
General  with  Simpson's  approbation.  He  asked  the  jury  whether  the  defendant 
entered  into  the  compromise  to  serve  any  unworthy  purpose  of  his  own,  or,  did  he 
act  according  to  the  best  of  his  judgment,  and  for  what  he  thought  was  the  interest 
of  his  client. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  (a)  to  the  ruling  of  the  learned 
Judge,  and  submitted  that  the  word  "fraudulently,"  in  the  first  count,  ought  to  be 
rejected,  and  that  the  question  should  be  left  to  the  jury,  whether  the  defendant 
entered  into  the  compromise  wilfully  and  without  the  authority  of  his  client.  The 
learned  Judge  thought  that  would  not  constitute  a  cause  of  action.  The  jury  ha\nng 
found  for  the  defendant  on  all  the  issues, 

Kennedy,  in  Michaelmas  Term,  1859,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  misdirected  the  jury  as  to  the  liability  of  an  advocate. 

Sir  F.  Kelly,  Montague  Smith,  Bovill  and  T.  F.  Ellis  shewed  cause.(i)  The  plain- 
tiff is  not  entitled  to  raise  the  point  now  made.  First,  it  does  not  arise  on  the  record, 
which  charges  the  defendant  with  fraud,  and  not  merely  with  having  exceeded  his 
authority  as  an  advocate.  Secondly,  the  point  was  not  adverted  to  at  Nisi  Prius  by 
the  plaintiff's  counsel  in  his  opening,  nor,  in  fact,  until  after  [899]  the  learned  Judge 
had  concluded  his  summing  up.  The  charge  made  by  the  plaintiff's  counsel,  and  to 
meet  which  the  observations  of  the  defendant's  counsel  and  the  evidence  adduced  on 
his  part  were  addressed,  was  that  the  defendant  had  been  guilty  of  a  dishonest  and 
fraudulent  act.  The  plaintiff  having  tried  her  cause,  and  failed  upon  that,  ought  not 
to  be  allowed  to  set  up  a  new  and  wholly  different  case.  The  defendant's  counsel 
should  have  had  an  opportunity  of  addressing  the  jury  on  the  new  question  now 
sought  to  be  raised.  [Pollock,  C.  B.  My  impression  is  that  if,  at  the  last  moment, 
before  the  jury  have  given  their  verdict,  the  plaintiff's  counsel  calls  the  attention  of 
the  Judge  to  a  point  which  is  on  the  record,  and  as  to  which  there  is  evidence,  he  has 
a  right  then  to  insist  upon  it.  Bramwell,  B.  The  argument  must  go  to  this  extent, 
that  the  bill  of  exceptions  was  tendered  too  late.  I  think  that  the  Judge  has  no  power 
to  prevent  the  plaintiff's  counsel  from  relying  on  any  point  supported  by  the  evidence, 

(a)  The  bill  of  exceptions  was  afterwards  abandoned. 

(h)  In  Michaelmas  Term,  Nov.  23,  24  and  25,  1859,  and  Hilary  Term,  Jan.  11, 
1860. 
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and  raised  upon  the  record.]  Such  a  practice  would  be  extremely  inconvenient.  In 
the  present  case  the  charge,  as  opened,  amounted  to  a  criminal  charge,  and  was  of  a 
totally  different  character  from  that  afterwards  suggested.  On  a  bill  of  exceptions, 
no  doubt,  the  whole  record  and  all  the  evidence  must  come  before  the  Court.  But  on 
a  motion  for  a  new  trial  the  Court  have  a  discretion. 

The  charge  of  fraud  was  a  material  allegation,  and  cannot  be  rejected.     This  is 
distinguishable  from  a  cause  of  action  like  that  in  Williamson  v.  Allison  (2  East,  446), 
where  the  declaration  was  on  a  warranty.     The  fraud  there  alleged  added  nothing  to 
the  cause  of  action.     Upon  the  facts  of  the  case,  and  as  it  stands  upon  the  record  and 
has  been  tried,  there  was  no  [900]  ground  for  a  bill  of  exceptions,  and  the  learned 
Judge  might  have  refused  to  sign  it.     The  plaintiff  distinctly  charged  the  defendant 
with  fraud.      Such  an  action  would  not  lie  without  moral  fraud :    Evans  v.  Collins 
(5  Q.  B.  804,  820),  Orvirod  v.  Huth  (14  M.  &  W.  651),  Taylor  v.  Ashton  (11  M.  &  W. 
401),  Fuller  v.  Wilson  (3  Q.  B.  58).     The  plaintiff  ought  not  to  be  allowed  to  reduce 
the  declaration  to  a  count  on  a  contract.     The  9th  plea,  which  is  a  traverse  of  the 
reta,iner  in  the  form  alleged  in  the  declaration,  was  found  for  the  defendant  and  is  an 
answer  to  the  action.     The  jury  must  be  taken  to  have  found,  not  only  that  the 
defendant  did  not  know  that  he  had  not  authority  to  make  the  compromise,  bat  that 
he  believed  he  had  such  authority.     All  that  remains  is  that  he  had  not  such  authority 
in  fact.    In  order  to  substantiate  the  alleged  charge  against  the  defendant  it  is  necessary 
to  establish  this  proposition,  that  a  counsel  is  liable  to  an  action  if,  without  the  actual 
authority  of  his  client,  at  the  trial  of  a  cause,  he  agrees  to  a  compromise,  acting  in 
perfect  good  faith,  honestly  believing  that  he  has  authority  in  law,  and  that  a  verdict 
will  pass  against  his  client,  who  may  be  ruined  if  the  opportunity  for  a  compromise  is 
lost.     The  relation  between  counsel  and  client  is  peculiar.     It  is  not  analogous  to  any 
ease  of  principal  and  agent.     The  counsel  has  a  duty  to  the  Court,  as  well  as  to  his 
client.     There  are  many  cases  in  which  it  may  become  the  duty  of  counsel  even  to 
throw  up  his  brief.     He  has  a  discretion  as  to  the  witnesses  whom  he  may  think  fit 
to  call.     He  is  not  bound  to  call  one  whom  he  believes  to  be  perjured.     Suppose  he 
felt  convinced  that  a  deed  was  forged,  could  it  be  contended  that  he  ought  to  give  it 
in  evidence?     [Bramwell,  B.     Has  not  a  defendant  a  right  to  say,  "I  will  be  judged, 
not  by  my  counsel,  but  by  the  proper  tribunal "  V\     [901]  The  duties  of  an  advocate 
are  stated  in  the  comment  on  the  Stat.  West.  1,  c.  29,  2  Inst.  214,  and  amongst  other 
things,  "  that  he  shall  not  defer,  tract,  or  delay  causes  willingly  for  covetousness  of 
money,  or  other  things  that  may  tend  to  his  profit."     It  points  entirely  to  fraudulent 
delay.     In  Blackstone's  Commentaries,  vol.  3,  p.  28,  it  is  pointed  out  that  there  is  no 
contract,  in  the  ordinary  sense  of  the  term,  between  counsel  and  client,  but  that  the 
relation  is  similar  to  that  of  the  ancient  Roman  orators  and  their  clients.     They  can 
maintain  no  action  for  their  fees,  which  are  mere  honoraria.     A  counsel  for  a  defendant 
has  authority  to  consent  to  a  verdict  against  his  client,  without  calling  witnesses,  if,  in 
his  judgment,  the  plaintiff's  case  is  unanswerable.     Or,  suppose  several  witnesses  on 
behalf  of  a  plaintiff  contradicted  each  other,  so  that  his  counsel  considered  the  case 
hopeless,  would  he  be  bound  to  call  other  witnesses?     In  Colledge  v.  Hot-n  (3  Bing.  119, 
121),  Best,  C.  J.,  said  :  "I  cannot  allow  that  the  counsel  is  the  agent  of  the  party;" 
and  Burrough,  J.,  said,  that  "  parties  are  every  day  bound  by  the  act  and  declarations 
of  their  counsel."     Where  an  undertaking  is  gratuitous,  the  party  is  not  liable  to  an 
action,  if  he  acts  bona  fide  and  to  the  best  of  his  knowledge :  Shiells  v.  Blackburne 
(1  H.  Black.  159).     The  authority  of  counsel  to  enter  into  an  arrangement  respecting 
the  subject  matter  of  litigation,  was  conceded  in  Hargrave  v.  Hargrave  (12  Beav.  408). 
If  a  counsel  is  a  mandatary,  he  is  not  liable  if  he  acts  according  to  the  best  of  his 
judgment.     In  Story  on  Bailments,  sect.  182,  p.  203,  5th  ed.,  it  is  said:  "Dr.  Paley, 
in  his  Treatise  on  Moral  Philosophy  (bk.  3,  pt.  1,  c.  12),  has,  with  his  usual  practical 
good  sense,  put  the  case  of  mandates  upon  a  reasonable  ground.     '  Whoever,'  says  he, 
*  undertakes  another  man's  business,  makes  it  his  own ;  that  is,  promises  to  employ 
upon  it  the  same  care,  attention,  [902]  and  diligence  that  he  would  do  if  actually  his 
own ;  for  he  knows  that  the  business  is  committed  to  him  with  that  expectation,  and 
he  promises  no  more  than  this.'  "     Again,  in  sect.  182  a.,  it  is  said,  that  if  a  mandatary, 
who  acts  gratuitously,  "  has  the  qualifications  necessary  for  the  discharge  of  the  ordinary 
duties  of  the  trust  which  he  undertakes,  and  he  fairly  exercises  them,  he  will  not  be 
responsible  for  any  errors  of  conduct  or  action  into  which  a  man  of  ordinary  prudence 
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might  have  fallen."  Even  if  a  counsel  is  in  the  position  of  an  agent,  he  inay  shew  that 
"  what  he  has  done  has  been  from  an  unexpected  or  unforeseen  emergency,  to  which 
the  instructions  or  orders  did  not  or  could  not  apply  ;  or,  if  they  did  apply,  that  he 
was  compelled  to  act  in  order  to  prevent  a  greater  loss,  or  absolute  ruin,  to  his 
principal : "  Story  on  Agency,  sect.  237,  p.  299,  4th  ed.  Suppose  A.  requested  a  friend 
to  buy  an  estate  for  him  for  50001.,  and  he  bought  it  for  5000  guineas,  A.  would  not 
be  bound,  and  would,  therefore,  not  be  damnified,  though  the  vendor  might  have  an 
action  against  the  purchaser  for  representing  that  he  had  authority.  An  action  will 
not  lie  against  a  counsel  for  negligence  or  want  of  skill :  Pe-ning  v.  Rebutter  (2  Moo. 
&  Rob.  429).  The  defendant's  conduct  amounts  to  nothing  more  than  want  of  skill. 
He  acted  bona  fide,  believing  that  he  had  power  to  compromise  the  suit.  If  his  view  was 
erroneous,  it  was  a  mere  mistake.  In  Rolle  Ab.  Action  sur  Case  (P.)  sur  Assumpsit,  p.  10, 
pi.  6,  it  is  said,  "  Si  jeo  retain  un  home  del  ley  d'estre  de  mon  counsel  al  Guildhall  de 
Londres,  tiel  jour,  a  quel  jour  il  ne  vient,  per  que  mon  cause  est  perish,  jeo  avera  brief  de 
.  disceit  vers  luy  : "  citing  20  Hen.  6,  34  [B.].  On  referring  to  the  passage  in  the  Year 
Book,  it  appears  to  be  one  of  many  remarks  which  the  Judges  were  making  to  illustrate 
a  particular  proposition,  and  it  probably  refers  to  a  case  where  the  counsel  had  been 
[903]  guilty  of  fraud.  Again,  in  Rolle,  Ab.  p.  10,  pi.  7,  "Si  un  home  del  ley  pur  un 
certain  summe  assume  d'estre  del  counsell  d'un  auter,  et  d'obtainer  tiel  mannor  pur 
luy,  sil  voluntariment  enfrient  le  assumpsit,  scilicet,  per  di^coverant  son  counsell  a  un 
auter,  per  que  il  n'avoit  le  mannor,  cest  action  gist  vers  luy  :  "  citing  11  Hen.  6,  18, 
24,  55  [B.].  That  was  the  case  of  a  fraudulent  betrayal  of  the  client.  In  the  Year 
Book  14  Hen.  6,  18,  Paston,  J.,  is  reported  to  have  said,  "Si  vous,  qui  estes  serjant 
ad  legem  empristes  sur  vous  a  pleder  mon  pie,  et  ne  faites  point,  ou  faites  en  auter 
maner  que  jeo  disois  a  vous  per  que  jeo  ay  perte,  j'aurai  accion  sur  mon  cas."  But 
the  passage  is  probably  misreported.  The  following  passage  occurs  in  Brook  v.  Sir 
Henry  Montague  as  reported  in  Cro.  Jac.  p.  90 : — "  A  counsellor  is  at  his  peril  to  give 
in  evidence  that  which  his  client  informs  him,  being  pertinent  to  the  matter  in  ques- 
tion, otherwise  action  on  the  case  lies  against  him  by  his  client,  as  Popham  said."  In 
Bradish  v.  Gee  (Amb.  229),  Lord  Hardwicke  said : — "  When  a  decree  is  made  by 
consent  of  counsel  there  lies  not  an  appeal  or  rehearing,  though  the  party  did  not 
really  give  his  consent ;  but  the  remedy  is  against  his  counsel."  In  Harrison  v.  Rumsey 
(2  Ves.  sen.  488),  Lord  Hardwicke  said  "  he  would  by  no  means  set  aside  a  decree 
obtained  by  consent  of  counsel  on  both  sides,  for  it  would  be  most  dangerous.  .  .  . 
There  was  a  good  while  ago  an  appeal  of  that  kind  in  the  House  of  Lords,  who 
desired  the  party  to  bring  an  action  against  the  counsel.  If  they  could  prove 
collusion  on  the  counsel  it  would  be  a  different  thing."  Notwithstanding  loose  dicta 
of  this  sort,  it  has  never  been  decided  that  counsel  are  liable  for  anything  short  of 
actual  deceit  or  fraud.  In  Fell  v.  Brown  (Peake,  N.  P.  96)  Lord  Kenyon  ruled  that 
no  action  lies  against  a  barrister  even  for  crassa  negligentia :  [904]  and  he  said  he 
believed  that  action  was  the  first,  and  he  hoped  it  would  be  the  last  of  the  kind. 
Also  in  Turner  v.  Phillips  (Peake,  N.  P.  123),  Lord  Kenyon  ruled  that  no  action  lies 
to  recover  back  a  fee  paid  to  a  barrister  to  attend  the  trial  of  a  cause,  which  he 
omitted  to  do.  Whether  the  compromise  is  binding  or  not  is  a  totally  different 
question  from  that  now  before  the  Court.  The  Master  of  the  Rolls  and  the  Lords 
Justices  have  expressed  opinions  that  the  compromise  was  not  binding,  against  the 
opinion  of  the  majority  of  the  Court  of  Common  Pleas.  [Pollock,  C.  B.  1  have  always 
understood  that  there  was  a  difference  between  an  issue  out  of  Chancery  and  an  action, 
and  that  counsel  were  bound  to  try  out  the  former.]  In  Fray  v.  Vowles  (28  L.  J. 
Q.  B.  232),  the  plea  was  held  bad,  on  the  ground  that  the  stet  processus  was  consented 
to  by  the  attorney,  contrary  to  the  express  direction  of  his  client.  But  the  relation 
of  attorney  and  client  is  so  different  from  that  of  counsel  and  client  that  the  case  has 
little  direct  bearing  on  the  present  question.  Lord  Campbell,  however,  said : — "  I 
think  an  attorney  who  has  power  to  conduct  a  cause  has  power  to  enter  into  a 
compromise,  provided  he  does  it  reasonably  and  skilfully  and  bona  fide."  No  precedent 
is  to  be  found  of  any  such  action  as  the  present,  and  that  alone  is  strong  ground 
against  the  maintenance  of  it :  per  Erie,  J.,  in  Henderson  v.  Broomhead  (4  H.  &  N. 
569,  578).  [Pollock,  G.  B.  There  is  not  a  counsel  of  any  eminence  at  the  bar  who 
must  not  over  and  over  again  have  exposed  himself  to  such  an  action,  if  it  could  be 
maintained.]  The  defendant  has  not  been  damnified.  The  extra  costs  to  which  she 
may  have  been  put  do  not  form  a  ground  of  legal  damage,  inasmuch  as  the  award  of 
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costs  to  her  would,  in  contemplation  of  law,  be  a  full  compensation  for  any  vexation  : 
Cotter  ell  v.  Jmes  (11  C.  B.  713). 

[905]  Kennedy,  M'Mahon  and  Denman,  in  support  of  the  rule.  First,  the  allega- 
tion of  "fraud"  may  be  rejected.  The  rule  is  that,  if  the  whole  of  an  averment  may 
be  struck  out  without  destroying  the  plaintiff's  right  of  action,  it  is  not  necessary  to 
prove  it,  though  it  is  otherwise  if  the  whole  cannot  be  struck  out  without  getting  rid 
of  a  part  essential  to  the  cause  of  action  :  Williamson  v.  Allison.  (2  East,  446). 
Irrespectively  of  any  evil  motives  on  the  part  of  the  defendant,  the  entering  into  the 
compromise  was  a  fraud  on  the  client ;  and  though  in  the  declaration  stronger  language 
is  employed  than  is  absolutely  necessary,  that  does  not  alter  the  nature  of  the  charge. (ft) 
Though  the  allegation  of  fraud  is  struck  out,  the  declaration  will  still  disclose  a  good 
cause  of  action.  It  is  only  necessary  to  prove  so  much  of  the  declaration  as  is  sufficient 
to  support  the  action.  The  same  rule  prevails  in  criminal  and  civil  cases  :  Co.  Lit. 
280  a..  Rex  v.  Hollingbury  (4  B.  &  C.  329),  Gardiner  v.  Croasdale  (2  Burr.  904),  Ricketts 
V.  Salwey  (2  B.  &  Aid.  360),  Biidinv  v.  P^right  (Doug.  665),  1  Smith's  Lead.  Cas.  499, 
Gorarn  v.  Sweeting  (2  Wms.  Saund.  205).  By  the  75th  section  of  the  Common  Law 
Procedure  Act,  1852,  "pleadings  capable  of  being  construed  distributively  shall  be 
taken  distributively." 

Secondly,  a  client  has  a  right  not  only  to  perfect  good  faith,  honour,  and  attention 
to  his  interests  on  the  part  of  the  advocate,  entrusted  by  him  with  the  conduct  of  his 
cause,  but  also  a  right  to  require  that  the  advocate  shall  not  exceed  his  authority. 
An  advocate  is  liable  for  gross  negligence  when  acting  within  the  scope  of  his  authority  : 
if  he  acts  beyond  the  scope  of  his  authority  he  is  liable  in  the  same  way  as  any  other 
agent  or  mandatary.  What,  then,  did  the  defendant  undertake?  [Pollock,  C.  B. 
Did  [906]  he  undertake  anything  in  the  sense  in  which  that  word  would  be  understood 
by  lawyers  ?]  It  is  submitted,  as  Lord  Langdale  suggested,  that  a  counsel  is  a  minister 
of  justice  acting  in  aid  of  the  Court.  The  first  point  proposed  to  be  considered  is, 
what  did  the  defendant  undertake  when  he  accepted  a  brief  for  the  plaintiff,  which 
may  be  considered  under  two  head^ ;  the  general  duty  of  an  advocate  to  his  client, 
and  the  duty  of  the  defendant  in  this  particular  case.  The  second  question  is,  whether 
an  action  lies  for  a  breach  of  such  duty  ?  First,  then,  a  counsel  must  follow  the 
instructions  of  his  client,  though,  no  doubt,  he  has  absolute  authority  over  the  cause 
so  long  as  he  is  acting  within  the  scope  of  his  general  authority.  [Pollock,  C.  B.  In 
an  action  of  ejectment  to  try  the  validity  of  a  will,  might  he  not  admit  that  the 
plaintiff  was  heir  at  law,  even  against  the  wish  of  his  client?  But  it  is  possible  ta 
suggest  a  case  where  a  counsel,  who  refused  to  call  a  witness  when  his  client  wished 
it,  would  be  responsible  for  the  consequences.  [Pollock,  C.  B.  I  doubt  that.]  The 
same  rule  of  law  which  applies  to  the  responsibility  of  an  attorney  applies  also  to 
counsel,  except  that  the  attorney's  liability  is  larger,  because  he  is  a  remunerated 
agent.  The  power  of  an  advocate  must  have  some  limit  capable  of  being  defined. 
[Pollock,  C.  B.  It  could  hardly  be  contended  that  counsel  have  not  power  to  refer  a 
cause  at  the  trial.]  A  power  to  refer  a  cause  does  not  necessarily  imply  a  power  to 
compromise  it.  The  Supreme  Court  of  the  United  States  have  held  that,  though  an 
attorney  has  authority  to  submit  the  cause  to  arbitration,  he  has  no  right,  strictly 
speaking,  to  make  a  compromise  for  his  client :  Holker  v.  Parker  (7  Cranch.  (American) 
436).  That  position  is  further  illustrated  by  the  case  of  Maule  v.  Maule  (4  Dow.  H.  L. 
363).  Counsel  have  no  power  to  deal  with  any  thing  except  the  particular  cause  in 
which  they  are  employed.  A  medical  man  may  [907]  be  employed  to  take  care  of 
the  general  health  of  his  client,  but  a  counsel  is  employed  for  special  and  particular 
matters  only.  No  medical  man,  however,  would  have  a  right  to  perform  a  serious 
operation  if  the  patient  forbad  it.  On  an  issue  out  of  Chancery,  counsel  at  nisi  prius 
have  no  authority  to  deal  with  the  whole  case.  Even  the  attorney  might  not  know 
all  the  circumstances  of  the  parties,  so  as  to  enable  him  to  form  a  right  judgment  on 
questions  affecting  the  fortune  and  future  life  of  the  client.  The  nisi  prius  advocate, 
being  employed  for  the  particular  occasion  only,  would  necessarily  be  ignorant  of  them. 
In  the  present  case  there  was  nothing  in  the  brief  to  inform  the  defendant  as  to  the 
propriety  of  the  compromise,  and  he  had  express  notice  that  an  offer  of  compromise 
had  been  rejected  by  his  client.  If  the  attorney  had  sanctioned  the  act  of  the  defen- 
dant in  entering  into  the  compromise,  that  would  not  have  improved  the  defendant's 

(b)  On  this  point  they  referred  to  Sadler  v.  Dixon,  8  M.  &  W.  ^95. 
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position.  If  neither  A.  nor  B.  have  power  to  do  an  act,  they  do  not  acquire  power  to 
do  it  by  acting  conjointly.  The  only  effect  would  have  been  that  the  attorney,  as 
well  as  the  defendant,  would  have  been  liable  to  an  action.  Fray  v.  Vowles  (1  El. 
&  El.  839)  shews  that  an  attorney  has  no  power  to  compromise  a  suit  against  the 
consent  of  his  client ;  neither  has  a  counsel,  who  derives  his  authority  from  the 
attorney.  [Pollock,  C.  B.  Suppose,  on  consultation,  the  attorney  and  client  take 
opposite  views  as  to  a  compromise,  by  whose  instructions  must  the  counsel  be  guided  1  ] 
By  those  of  the  client.  [Pollock,  C.  B.  I  think  an  advocate  ought  to  follow  his  own 
judgment;  he  is  not  an  agent] 

If  counsel  had  authority  to  compromise  a  suit,  without  the  sanction  of  their 
clients,  they  would  be  in  the  position  of  arbitrators  acting  without  any  submission. 
In  Maule  v.  Maule  (4  Dow.  H.  L.  363),  it  was  held  that  a  decreet  arbitral  (award)  was 
[908]  not  valid  as  such,  if  used  as  a  cloak  for  carrying  into  effect  a  previous  com- 
promise between  the  parties.  There  the  parties  had  acted  under  the  award,  believing 
it  a  bona  fide  submission  and  award  ;  but  because  the  arbitrators  had  not  been  left  to 
the  free  exercise  of  their  own  judgment  on  the  matters  referred  to  them,  but  had  been 
bound  down  by  a  previous  agreement  or  compromise  between  the  parties,  the  award 
was  set  aside.  Counsel  derive  their  authority  from  the  brief  delivered  to  them, 
or  from  oral  instructions.  A  mere  retainer,  without  a  brief  does  not  authorize 
counsel  to  withdraw  a  record  at  Nisi  Prius:  Ahithol  v.  Benedetto  (3  Taunt.  225). 
[Pollock,  C.  B.  The  retainer  is  no  employment ;  it  merely  gives  a  right  to  employ.] 
The  power  of  counsel  commences  with  the  brief,  and  must  therefore  be  derived  from 
it.  The  brief  gives  counsel  jurisdiction  over  the  cause,  while  the  jurisdiction  of  the 
attorney  is  suspended.  After  the  trial,  all  authority  reverts  to  the  attorney. 
[Channell,  B.  Counsel  have  no  more  power  over  the  suit  than  the  attorney.]  The 
power  of  an  attorney  is  limited  by  the  nature  of  his  retainer:  Drake  v.  Lewin 
(4  Tyrw.  730),  Atkinson  v.  Abbott  (3  Drew.  251).  [Pollock,  C.  B.  A  man  may  have 
power  to  confer  a  greater  authority  than  he  possesses ;  for  instance,  a  person  who  has 
power  to  appoint  an  estate.  So  a  man  may  be  an  agent  to  constitute  another  agent 
with  greater  authority  than  he  himself  possesses.]  Where  the  attornies  for  the 
plaintiff  and  defendant,  in  a  cause  which  was  ready  for  trial,  entered  into  an  agreement 
whereby  they  personally  undertook  that  the  record  should  be  withdrawn,  that  certain 
things  should  be  done  by  the  plaintiff  and  defendant,  and  that  costs  should  be  taxed 
for  the  defendant  in  a  certain  manner,  it  was  held  that  the  attorney  for  the  plaintiff 
was  personally  bound  to  pay  the  costs  when  taxed  in  the  mode  specified  :  Iveson  v. 
Coningion  (1  B.  &  C.  160).  The  Court  there  said  that  the  attorney  could  not  [909] 
be  considered  a  surety,  for  his  client  was  not  bound  by  that  arrangement.  Tlie 
authority  of  the  agent  is  limited  by  the  nature  of  his  employment :  Ridgway  v. 
Wharton  (3  De  Gex,  M'N.  &  G.  677).  The  fact  that  a  counsel  is  protected  against 
actions  for  slander,  inasmuch  as  he  speaks  from  the  information  of  his  client,  shews 
that  he  has  no  paramount  authority.  If  the  slanderous  observations  of  counsel  are 
not  pertinent  to  the  matter  in  issue,  he  is  liable  to  an  action  :  Brook  v.  Montague 
(Cro.  Jac.  90),  Hodgson  v.  Scarlett  (1  B.  &  Aid.  232),  Flint  v.  Pike  (4  B.  &  C.  473), 
3  Black.  Com.  29.  [Pollock,  C.  B.  I  doubt  whether  counsel  would  be  liable  for 
anything  said  in  an  address  to  the  Court  or  a  jury.]  It  is  clear  that  counsel  would 
have  no  authority,  out  of  Court,  to  compromise  a  suit. 

The  next  question  is,  if  the  defendant  had  no  power  to  enter  into  the  compromise,  is 
he  liable  to  an  action  for  doing  so  ?  Counsel  are  liable  if  they  exceed  their  authority. 
It  is  idle  to  say  that  an  advocate  is  not  empowered  to  do  a  thing,  and  yet,  if  he  does 
it  and  damage  ensues,  he  is  not  responsible.  If  he  is  liable  in  such  a  case,  a  fortiori 
he  is  so  when  he  acts  contrary  to  the  positive  instructions  of  his  client.  It  would 
therefore  not  be  fatal  to  the  plaintiff's  case  even  if  it  be  considered  that  counsel  have 
a  general  power  to  compromise  the  suits  in  which  they  are  employed.  An  agent, 
having  a  general  authority,  may  be  able  to  bind  his  principal,  though  he  has  special 
instructions  not  to  exercise  such  authority  in  a  particular  case,  as  was  held  in  The 
Duke  of  Beaufort  v.  Neeld  (12  CI.  &  F.  248,  273).  A  party  is  in  general  bound  by  the 
consent  of  his  counsel :  Mole  v.  Smith  (1  Jac.  &  W.  665,  673).  Therefore,  as  Lord 
Langdale  said  in  Be  Hobler  (8  Beav.  101),  "counsel  must  themselves  judge  of  the 
extent  of  their  authority  under  the  ordinary  responsibilities."  That  the  client,  under 
certain  circumstances,  may  have  a  right  [910]  to  be  relieved  from  the  consequences  of 
the  counsel  Acceding  his  authority,  as  in  Furnival  v.  Bogle  (4  Russ.  142),  does  not 
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affect  the  question  of  the  counsel's  liability  to  an  action.  If  counsel  is  a  mandatary  he 
is  liable  for  exceeding  his  instructions  :  Dig.  lib.  17,  tit.  1,  pi.  -5,  Catlin  v.  Bell  (4  Camp. 
183).  In  the  Mirrour  of  Justices,  chap.  2,  s.  5,  it  is  laid  down,  amongst  other  duties  of 
counsel,  "  that  he  shall  plead  for  his  client,  the  best  he  can  according  to  his  under- 
standing." In  Bradish  v.  Gee  (1  Keny.  73,  76)  Lord  Talbot,  C,  speaking  oi  Sir  George 
Douning's  case  (1  Eq.  Ca.  Abr.  165),  said  :  "Sir  George  swore  himself,  and  offered  to 
prove,  that  he  never  gave  any  authority  to  consent ;  but  the  House  of  Lords  would 
not  permit  it,  as  it  would  be  of  dangerous  consequence,  but  left  him  to  his  action 
against  his  counsel :  and  this  has  been  the  practice  ever  since ;  and  it  would  be  of 
mischievous  consequence  to  alter  it  now." 

The  nisi  prius  order  does  not  alter  the  nature  of  the  act.  This  differs  from 
the  case  where  counsel  consent  to  a  verdict  or  judgment,  for  those  events  might 
happen  without  the  consent  of  counsel.  It  is  said  that  counsel,  by  consenting  to  a 
verdict,  may  give  away  the  whole  estate  ;  then  why  may  he  not  give  away  less  ?  But 
he  does  not,  by  consenting  to  a  verdict,  give  away  the  estate.  He  merely  ceases  to 
plead  when  he  finds  the  case  hopeless.  If  the  defendant  is  a  mandatary,  he  is  liable 
for  gross  negligence ;  if  an  agent,  he  is  liable  for  compromising  the  action  in  violation 
of  the  express  instructions  of  his  client :  Smart  v.  Savdars  (3  C.  B.  380 ;  5  C.  B.  89.5), 
1  Koll.  Abr.  10,  "Action  sur  Case,"  pi.  6,  8  Hen.  6,  18.  Harrison  v.  Rumsey  (2  Yes. 
sen.  488)  and  Bradish  v.  Gee  (Amb.  229)  are  authorities  that  a  person  having  such  a 
mandate  as  the  defendant  is  liable  for  gross  negligence.  In  [911]  Fell  v.  Brown 
(1  Peake,  N.  P.  96)  and  Turner  v.  Phillips  {\  Peake,  N.  P.  123),  Lord  Kenyon  ruled  that 
no  action  will  lie  against  a  counsel  for  mere  negligence — which  is  conceded.  But 
where  a  counsel,  entrusted  with  the  conduct  of  a  cause,  on  being  told  by  his  client  to 
proceed  with  the  trial,  obstinately  and  wantonly  persists  in  effecting  a  compromise, 
he  is  guilty  of  such  gross  misconduct  as  renders  him  liable  to  an  action.  A  man 
may  be  liable  in  respect  of  a  gratuitous  mandate  :  Soiithcote's  case  (4  Rep.  83  b.), 
Coggs  v.  Bernard  (2  Ld.  Raym.  909),  Myiton  v.  Cock  (2  Str.  1099),  Bac.  Abr.  tit. 
"  Bailment,"  (D.).  It  is  true  that  a  gratuitous  bailee  is  not  liable  for  nonfeasance ; 
he  is  only  bound  to  take  the  same  care  of  the  goods  entrusted  to  him  as  he  would  of 
his  own,  unless  he  is  of  a  profession  or  employment  which  necessarily  implies  skill 
in  what  he  has  undertaken.  But  where  a  person  who  has  agreed  to  perform  work 
without  reward,  enters  upon  the  employment,  he  is  liable  for  unskilfulness  in  the  course 
of  the  work:  Elsee  v.  Gatward  (5  T.  R.  143),  Shiells  v.  Blackhurne  (1  H.  Black.  1-59), 
Whitehead  v.  Greeihani  (10  Moore,  183),  Wilkinson  v.  Coverdale  (1  Esp.  75),  Dean 
V.  Keate  (3  Camp.  4),  Nelson  v.  Macintosh  (1  Stark,  N.  P.  237).  [Bramwell,  B.  The 
general  doctrine  is  clear  ;  the  only  question  is,  whether  the  case  of  counsel  is  an 
exception.]  The  passages  cited  from  Story  on  Bailments  (ante,  p.  901,  902)  and 
Story  on  Agency  (ante,  p.  901,  902)  are  no  authority  that  a  counsel,  whether  a 
mandatary  or  an  agent,  is  not  liable  for  gross  negligence.  What  amounts  to  gross 
negligence  is  a  question  for  the  jury  :  Doorman  v.  Jenkins  (2  A.  &  E.  256).  It  is  said 
that  counsel  are  ministers  of  justice,  but  they  are  nevertheless  liable  for  misconduct 
in  the  exercise  of  their  profession  :  Anonymous  (6  Mod.  137).  It  is  the  duty  of 
[912]  counsel,  on  receiving  a  brief,  to  conduct  his  client's  cause  to  the  best  of  his 
ability  :  Cicero  de  Otficiis,  bk.  2,  chap.  14.  In  that  sense  he  is  a  minister  of  justice, 
because  he  assists  in  the  administration  of  the  law ;  but  that  does  not  confer  on  him 
any  authority  with  respect  to  matters  collateral  to  the  suit. 

The  subject  may  be  illustrated  by  reference  to  the  law  of  other  countries.  Under 
the  old  Roman  law  the  litigant  parties  were  bound  to  appear  in  person.  Afterwards 
one  of  the  parties  was  permitted  to  appoint  a  cognitor  to  conduct  the  suit  for  him. 
Then  a  procurator  was  appointed  by  mandate ;  but  he  conducted  the  suit  in  his  own 
name,  and  it  was  not  until  a  late  period  that  he  could  expressly  represent  his  principal. 
Hence  the  procurator  was  required  to  give  security,  ratam  rem  dominum  habiturum, 
that  his  principal  would  ratify  what  he  did  :  Sandars'  Inst,  of  Justinian,  p.  561,  2nd  ed. 
The  procurator  and  advocate  were  the  same  person,  but  he  had  no  authority  to  com- 
promise without  a  special  mandate :  Dig.  lib.  3,  tit.  3,  1.  63  ;  Story  on  Agency, 
sect.  71,  p.  91,  4th  ed.  The  same  law  as  to  the  appointment  of  a  procurator  by 
mandate  seems  to  have  prevailed  in  Scotland  :  Decisions  of  the  Court  of  Session,  tit. 
"Advocate,"  p.  358,  No.  26;  p.  353,  No.  17;  p.  349,  No.  15.  The  licclesiastical 
Courts  of  this  country  have  adopted  the  rule  of  the  civil  law.  There  the  advocate  has 
no  authority  to  compromise,  because  the  proctor  is  dominus  litus  :  Durant  v.  Durant  (2 
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Add.  259,  272),  Mynn  v.  Rohinson  (2  Hagg.  Eecl.  R.  195).  The  proctor  must  be  appointed 
by  some  instrument  under  seal :  Burns'  Ecclesiastical  Law,  tit.  "  Proctor,"  p.  377, 
9th  ed.,  citing  Canon  129  :  and  he  cannot  conclude  the  cause  without  the  knowledge 
of  the  advocate:  Burns'  Eccl.  Law,  tit.  "  Advocate,"  p.  4,  citing  Canon  131.  The 
same  law  prevails  in  France,  as  appears  from  Jones's  History  of  the  French  Bar.  In 
America,  where  [913]  the  professions  of  attorney  and  counsel  are  combined,  an  attorney 
may  refer  a  cause  to  arbitration,  but  he  cannot  make  a  compromise  :  Holker  v.  Parker 
(7  Cranch  (American),  436),  Huston  v.  Mitchell  (14  Serjt.  &  Kaw.  307).  There  also  the 
law  is,  that  wherever  an  attorney  disobeys  the  lawful  instructions  of  his  client,  and 
loss  ensues,  the  attorney  is  responsible  :  Gilbert  v.  Williams  (8  Massachusetts  Rep. 
51).  If  an  advocate  has  no  such  power  in  any  other  country  whose  jurisprudence  this 
country  is  accustomed  to  respect,  why  should  he  have  it  here  ?  At  common  law,  the 
parties  to  a  suit  were  obliged  to  appear  in  person  :  Co.  Lit.  128  a.  In  the  reign  of 
Edward  I.,  attornies  were  allowed  by  the  Statute  of  Westm.  2  (13  Edw.  1),  c.  10; 
but  they  were  merely  put  in  the  place  of  the  parties. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  tried  before  me  at  the  Sittings  after  last  Trinity 
Term,  when  a  verdict  was  found  for  the  defendant.  The  first  count  set  out  the 
circumstances  under  which  the  cause  of  action  arose,  the  devise  to  the  plaintiff  of 
certain  real  estate  by  Samuel  Swinfen  :  the  filing  of  a  bill  in  Chancery  by  the  heir-at- 
law,  and  the  direction  of  an  issue  "  devisavit  vel  non  "  by  the  Master  of  the  Rolls  : 
that  the  issue  came  on  to  be  tried,  and  that  the  defendant  being  a  barrister-at-law 
was  retained  and  employed  by  the  plaintiff  to  act  as  her  leading  counsel  on  the  trial 
of  the  said  issue,  to  maintain  and  support  the  affirmative  thereof,  and  to  conduct  the 
case  of  the  plaintiff  on  the  said  trial :  that  the  defendant  accepted  the  retainer  and 
undertook  to  the  plaintiff  to  perform  his  duty  to  her,  as  such  leading  counsel,  in  the 
conduct  and  management  of  her  case  at  the  trial  of  the  said  issue,  pursuant  to  his 
instructions.  The  declaration  [914]  then  alleged,  that  the  defendant,  after  the  trial 
had  begun  and  during  the  progress  thereof,  well  knowing  that  he  had  no  authority 
from  the  plaintiff  to  enter  into  any  terms  of  compromise  on  her  behalf,  without  the 
authority  and  against  the  will  of  the  plaintiff,  and  contrary  to  her  instructions,  wrong- 
fully, and  fraudulently,  and  in  neglect  and  violation  of  his  duty  to  the  plaintiff, 
entered  into  what  purported  to  be  an  arrangement  or  agreement  with  Frederick 
H.  Swinfen,  (the  defendant  in  the  issue),  through  his  counsel,  to  compromise  the  said 
cause,  and  the  right  and  claim  of  the  plaintiff  under  the  will ;  and  arranged  and 
concluded  certain  terms  of  compromise  in  that  behalf,  which  were  signed  by  the 
counsel  on  each  side.  The  declaration  then  set  out  the  terms  of  compromise,  the  first 
of  which  was  "  that  a  juror  should  be  withdrawn  ;  "  secondly,  that  the  plaintiff  should 
give  up  her  claim  to  the  estate  and  receive  an  annuity  instead.  The  compromise 
contained  other  terms  necessary  to  render  the  arrangement  complete  ;  but  these  are 
all  that  it  is  necessary  here  to  advert  to.  The  declaration  then  alleged  that  the 
defendant  wrongfully  and  fraudulently  consented  to  a  juror  being  withdrawn,  and 
that  a  juror  was  withdrawn  accordingly,  and  the  defendant  failed  to  perform  his  duty 
as  leading  counsel  for  the  plaintiff;  the  issue  was  not  tried,  and  no  verdict  was 
given.  The  declaration  then  sets  forth  the  special  damage  resulting  to  the  plaintiff 
from  the  compromise  which  is  the  subject  of  complaint.  It  is  averred  that  she  lost 
the  opportunity  of  then  trying  the  issue  and  obtaining  the  verdict  of  the  jury :  that 
an  order  of  nisi  prius  was  drawn  up  which  was  made  a  rule  of  the  Court  of  Common 
Pleas,  on  which  proceedings  were  taken  to  procure  an  attachment  against  the  plaintiff 
for  disobedience  of  the  said  rule,  and  she  was  put  to  expense  in  resisting  these  pro- 
ceedings :  that  the  defendant  in  the  issue  filed  a  supplemental  bill  to  enforce  perform- 
ance of  the  compromise,  whereby  she  was  [915]  put  to  expense  and  was  kept  out  of 
possession  of  the  estate, — this  was  the  substance  of  the  first  count  of  the  declara- 
tion. There  was  a  second  count,  which  was  abandoned  on  the  motion  for  a 
new  trial,  which  is  only  noticed  now  to  state  the  entire  concurrence  of  the  Court 
in  the  direction  to  the  jury  at  the  trial,  that  there  was  not  a  particle  of  evidence 
to  support  it,  and  to  express  our  deep  regret,  if  there  were  no  other  grounds 
than  those  which  appeared  at  the  trial,  that  any  one  should  have  advised  the  plaintiff 
to  prefer  so  grave  and  serious  a  charge  as  that  contained  in  the  second  count,  for 
which  there  did  not  appear  to  have  been  the  slightest  pretence  or  foundation.     If 
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this  was  introduced  merely  for  the  purpose  of  indulging  in  a  greater  licence  of  comment 
and  remark  than  the  first  count  alone  would  have  warranted,  we  think  it  calls  for  a 
strong  expression  of  our  disapprobation. 

The  defendant  pleaded  : — First,  not  guilty.     Secondly,  that  he  did  not  know  that    '> 
he  was  not  authorized  to  compromise  the  suit ;  but,  on  the  contrary,  thought  that  he 
was  authorized. 

And  for  a  seventh  plea  to  the  first  count  the  defendant  says,  that  he  was  retained 
and  instructed  as  such  leading  counsel,  merely  by  the  delivery  to  him,  the  defendant, 
of  a  I'etainer,  and  of  a  brief  in  the  case,  which  was  delivered  to  him,  in  the  usual  and 
ordinary  way,  by  the  attorney  hereafter  mentioned,  of  the  now  plaintiff,  and  without 
any  restriction  on  the  exercise  of  the  discretion  to  do  what  he  might  think  best  for 
the  interest  of  his  client,  at  the  said  trial,  ordinarily  exercised  by  and  allowed  to  a 
barrister  retained  by  a  suitor  to  hold  a  brief  for  such  suitor  at  the  trial  of  an  issue 
or  issues  of  fact  by  a  jury.  And  the  defendant  says,  that  after  he  was  so  retained 
and  instructed,  as  and  before  he  did  what  is  complained  of,  and  while  the  said  trial 
was  pending,  one  Charles  Simpson,  the  attorney  of  her  the  plaintiff  at  the  said  trial, 
did,  as  such  attorney  as  aforesaid,  [916]  inform  the  defendant  of  certain  circumstances 
which  would  be  material  on  the  said  trial,  and  which  he,  the  said  attorney,  stated 
made  it  desirable  that  the  case  should  be  arranged.  And  the  defendant  further  says, 
that  the  said  circumstances  then  were,  in  the  judgment  of  him,  the  defendant,  as  such 
counsel  as  aforesaid,  material  and  important  to  the  said  issue,  and,  with  the  other 
circumstances  of  the  case,  made  it  expedient  and  advisable  in  the  judgment  of  the 
defendant,  for  the  interests  of  the  plaintiff,  at  the  said  trial,  that  the  said  trial  should 
not  be  proceeded  with,  and  that  an  arrangement  or  agreement  should  be  entered  into, 
by  and  on  behalf  of  the  plaintiff  with  the  defendant  in  the  said  issue,  for  the  purpose 
of  compromising  the  plaintiff's  claim  in  the  said  issue.  And  the  defendant  says,  that 
by  reason,  and  on  account  of  the  matters,  and  under  the  circumstances  aforesaid, 
he  consented  to  the  withdrawal  of  a  juror  upon  the  terms  stated  in  the  first  count, 
and  as  therein  alleged,  as  and  then  being,  in  the  fair  and  honest  judgment  and  belief 
of  the  defendant,  the  best  and  most  prudent  and  expedient  thing  to  be  done  for  the 
plaintiff  at  the  said  trial,  and  the  best  for  her  interest,  and  that  he  did  it  without 
fraud  or  negligence,  and  in  good  faith,  and  in  the  exercise  of  the  best  of  his  judgment, 
and  in  the  honest  exercise  of  his  discretion,  as  such  counsel,  for  the  benefit  of  the 
plaintiff  as  his  client  on  the  said  trial. 

By  the  last  plea  the  defendant  denied  that  he  was  retained  in  manner  and  form 
as  in  the  declaration  mentioned. 

In  summing  up  the  case,  I  told  the  jury  that,  in  my  opinion,  the  law  required  of 
a  barrister  no  more  than  the  honest  discharge  of  his  duty  to  the  best  of  his  judgment: 
that  though  the  defendant  might  have  been  utterly  wrong,  and  altogether  mistaken, 
or  might  (as  suggested  by  the  counsel  for  the  plaintiff)  have  been  misled  by  the 
influence  [917]  of  fear,  yet  that,  if  his  intentions  were  honest  and  he  bona  fide  meant 
what  he  did  for  the  benefit  of  his  client,  he  was  not  responsible  to  that  client  in 
damages  for  anything  that  he  had  done  :  that  an  advocate  was  not  bound  to  do  more 
than  to  give  his  best  advice,  his  best  consideration,  and  to  conduct  the  case  while  in 
his  hands  in  such  a  manner  as  he  honestly  thought  would  be  for  the  benefit  of  his 
client.  I  read  the  second  plea  to  the  jury  distinctly,  and  asked  them  for  their  verdict 
on  the  issue  arising  on  that  plea.  I  further  directed  the  jury  with  reference  to  the 
seventh  plea  (the  substance  of  which  I  stated  to  them  in  the  terms  of  the  plea,)  that 
if  it  appeared  to  the  defendant,  according  to  the  best  of  his  judgment,  that  what  he 
was  doing  was  for  the  interest  of  his  client,  and,  taking  that  view  of  the  case,  he 
honestly  did  what  he  did  (which  was  a  question  of  fact  for  them — the  jury,  to  deter- 
mine), then,  in  my  opinion,  he  was  not  liable  in  that  action,  and  their  verdict  ought 
to  be  for  the  defendant.  On  this  direction  the  jury  found  a  verdict  for  the  defendant 
on  all  the  contested  issues,  except  that  on  the  ninth  plea,  which  was  reserved  for  the 
opinion  of  the  Court. 

In  Michaelmas  Term  last,  a  motion  was  made  for  a  new  trial  by  Mr.  Kennedy. 
The  motion  was  made  on  several  grounds,  but  the  rule  was  granted  on  one  on\y,  viz., 
misdirection  in  point  of  law  in  the  summing  up  to  the  jury.  Cause  was  shewn  against 
the  rule,  and  the  case  was  argued  partly  in  Michaelmas  Term  and  partly  in  Hilary 
Term,  and  I  have  now  to  pronounce  the  judgment  of  the  Court. 

We  are  all  of  opinion  that  the  rule  for  a  new  trial  ought  to  be  discharged. 
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This  case  is  of  very  great  and  general  importance,  raising  questions  as  to  the  duties 
and  responsibilities  of  the  members  of  the  Bar,  and  the  obligation  under  which  they 
come,  by  accepting  a  retainer  and  afterwards  holding  a  brief,  or  (as  is  more  frequently 
the  case)  by  taking  a  brief  without  a  [918]  retainer.  They  have  no  legal  claim  to 
any  remuneration  for  the  services  they  render,  though  they  usually  receive  a  fee,  a 
honorarium,  and  they  undoubtedly  (in  the  ordinary  course  of  business)  enter  into 
no  express  contract.  The  authorities  on  the  subject  are  very  few.  On  this 
particular  case  there  is  no  direct  authority  at  all,  that  is,  there  is  no  instance  of 
the  decision  of  a  Court  upon  a  similar  question  between  the  client  and  the 
advocate  ;  the  indirect  authorities  are  chiefly  "  obiter  dicta  "  of  Judges  in  the  course 
of  giving  judgment  in  other  cases,  and  they  chiefly  relate  to  the  analogous  profession 
of  a  physician. 

We  think  it  would  be  an  idle  waste  of  time  if  we  were  to  go  into  an  elaborate 
examination  of  all  the  authorities  which  were  collected  with  so  much  industry  and 
learning,  and  commented  upon  with  so  much  ability,  during  the  argument.  There 
are  no  doubt  dicta  in  Rolle's  Abridgment  which  would  seem  to  imply  that  a  "  man  of 
the  law  "  (as  he  is  called)  might  be  responsible  for  not  performing  his  duty  ;  but,  when 
the  Year  Books  are  referred  to,  it  seems  very  uncertain  whether  these  "dicta" 
proceed  from  the  Bench  or  from  the  Bar ;  and,  if  from  the  Bench,  they  are  not  given 
as  a  judgment  in  the  case  before  the  Court,  but  merely  as  an  illustration  of  the 
argument  or  point  under  discussion.  More  recently,  expressions  occur  which  appear 
to  have  the  same  tendency,  such  as  "  leaving  the  suitor  to  his  remedy  against  the 
counsel,"  in  the  case  of  Sir  George  Douming.  The  case  is  reported  in  1  Eq.  Ca.  Ab., 
p.  165;  but  the  remark  referred  to  was  made  by  Lord  Chancellor  Talbot  in  Bradish 
V.  Gee  (Kenyon,  176),  when  the  case  of  Sir  George  Downing  was  cited;  but  in  all  the 
modern  eases  where  any  question  has  arisen  it  has  been  decided  in  favour  of  the 
barrister ;  and  it  may  be  very  safely  asserted  that  there  is  no  instance  of  any  action 
being  successfully  brought  against  a  barrister  for  neglect  of  duty ;  and,  on  the  other 
hand,  there  [919]  are  instances  where  such  an  action  has  been  successfully  resisted. 
Upon  an  express  agreement  he  would  no  doubt  be  liable  as  any  other  person,  party  to 
a  contract :  so  if  he  intentionally  did  a  wrong,[and  acted  with  malice,  fraud  or  treachery, 
we  think  he  would  be  responsible,  like  every  other  wrong-doer,  for  the  mischief 
thereby  occasioned,  notwithstanding  his  position  as  a  barrister.  The  case  of  Fell  v. 
Broivn  (1  Peake,  96)  was  an  action  against  a  barrister  for  unskilfully  and  negligently 
settling  and  signing  a  bill  in  equity,  which  was  referred  to  the  Master,  and  the 
plaintiff  was  obliged  to  pay  the  costs  of  the  reference, — it  was  contended  that  the 
negligence  was  gross.  Lord  Kenyon  nonsuited  the  plaintiff  on  the  opening,  stating 
his  clear  opinion  that  the  action  could  not  be  supported.  He  said  it  was  the  first 
action  of  the  kind,  and  he  hoped  it  would  be  the  last.  The  opinion  of  Lord  Kenyon 
was  never  questioned,  although  he  invited  an  appeal  to  the  Court.  About  six  months 
after,  another  case  {Turner  v.  Phillips,  1  Peake,  123)  came  before  Lord  Kenyon.  It 
was  an  action  to  recover  back  the  fee  paid  to  a  barrister  to  attend  the  trial  of  a  cause ; 
he  not  having  attended,  the  parties  agreed  to  settle  the  matter  out  of  Court :  but 
Lord  Kenyon  expressed  a  clear  opinion  that  the  action  would  not  lie,  and  referred  to 
the  case  of  Chorley  v.  Bolcot  (4  T.  R.  317),  then  recently  decided,  in  which  it  seemed 
to  be  taken  for  granted  that  a  barrister  would  not  be  liable. 

AVe  have  delayed  giving  judgment,  in  the  hope  of  being  unanimous  upon  the  broad 
and  general  questions  that  arise  in  the  case ;  but  although  we  are  unanimous  as  to  the 
mode  in  which  this  rule  should  be  disposed  of,  we  have  not  been  able  to  agree  as  to 
all  the  points  that  belong  to  the  general  question,  and  perhaps,  as  we  are  not  sitting 
in  a  Court  of  the  last  resort,  it  is  the  less  necessary  that  we  should  [920]  go  into  the 
whole  question,  and  discuss  and  decide  whatever  may  belong  to  it. 

We  are  all  of  opinion  that  an  advocate  at  the  English  bar,  accepting  a  brief  in  the 
usual  way,  undertakes  a  duty,  but  does  not  enter  into  any  contract  or  promise, 
express,  or  implied.  Cases  may,  indeed,  occur,  where,  on  an  express  promise  (if  he 
made  one),  he  would  be  liable  in  assumpsit ;  but  we  think  a  barrister  is  to  be  con- 
sidered, not  as  making  a  contract  with  his  client,  but  as  taking  upon  himself  an  office 
or  duty,  in  the  proper  discharge  of  which  not  merely  the  client,  but  the  Court  in 
which  the  duty  is  to  be  performed,  and  the  public  at  large,  have  an  interest. 

Before  we  state  the  grounds  of  our  judgment  it  may  be  well  to  dispose  of  two 
preliminary  matters.     It  was  said  that  the  cause  of  action  complained  of  was  wrong 
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and  fraud,  and  that  the  whole  case  of  the  plaintiff  was  conducted  as  a  charge  of  fraud, 
and  that  the  point  that  the  defendant  was  liable,  though  he  acted  bona  fide,  was  not 
made  in  time.  We  are  of  opinion  that  it  was.  No  doubt  this  point  was  not 
prominently  presented  till  very  late  in  the  trial — we  lielieve  not  till  after  the  reply  of 
the  plaintiff's  counsel,  and  after  the  summing  up  in  great  part  had  been  delivered — 
but  it  was  presented  before  the  case  went  finally  to  the  jury  for  their  deliberation, 
and  probably  it  was  the  summing  up  that  first  disclosed  its  real  importance  ;  but  we 
think  an  important  point  like  this,  unless  it  is  excluded  by  the  pleadings,  or  has  been 
expressly  abandoned  in  the  course  of  the  cause,  may  be  presented  at  any  time  before 
the  linal  direction  is  given  to  the  jury. 

It  was,  however,  further  contended  by  the  defendant's  counsel  that  the  point  was 
excluded  by  the  pleadings,  and  that  the  word  "  fraudulently  "  was  so  essential  a  part 
of  the  first  count  that  it  could  not  be  rejected,  even  if  that  count  would  have  been 
good  without  it.  We  are  all  of  opinion  that  if  a  declaration  discloses  a  state  of  facts 
upon  which  an  [921]  action  may  be  maintained,  although  there  be  neither  malice  nor 
fraud,  the  plaintiff  is  not  bound  to  prove  either,  though  both  be  alleged,  and  may 
recover  upon  the  liability  which  the  facts  disclose,  though  fraud  and  malice  be 
disproved,  and  we  cannot  distinguish  this  from  a  case  where  a  defendant  is  charged 
with  doing  an  act  wilfully,  being  responsible  for  the  act  and  its  consequences,  whether 
done  wilfully  or  not.  We  should  certainly  have  regretted  if  so  important  a  case  as 
this  undoubtedly  is  had  been  decided  upon  a  technical  point  of  pleading. 

We  proceed,  therefore,  to  give  the  reasons  of  our  judgment,  assuming  (as  the  jury 
have  found)  that  everything  done  by  the  defendant  was  done  in  honesty  and  good 
faith. 

The  complaint  in  the  first  count  is  twofold.  First,  it  is  said  the  defendant  con- 
sented to  a  juror  being  withdrawn,  and  so  prevented  the  cause  from  being  tried. 
Secondly,  it  is  alleged  that  the  defendant  agreed  that  the  estiite  in  dispute,  to  which 
she  was  asserting  her  title  under  the  will,  should  be  given  up  and  conveyed  to  the 
heir  at  law. 

Now,  as  to  the  first  of  these  allegations,  we  are  all  of  opinion  that  no  action  lies, 
taking  along  with  the  other  facts  the  verdict  of  the  jury.  The  conduct  and  control 
of  the  cause  are  necessarily  left  to  counsel.  If  a  party  desires  to  retain  the  power  of 
directing  counsel  how  the  suit  shall  be  conducted,  he  must  agree  with  some  counsel 
willing  so  to  bind  himself.  A  counsel  is  not  subject  to  an  action  for  calling  or  not 
calling  a  particular  witness,  or  for  putting  or  omitting  to  put  a  particular  question,  or 
for  honestly  taking  a  view  of  the  case  which  may  turn  out  to  be  quite  erroneous.  If 
he  were  so  liable,  counsel  would  perform  their  duties  under  the  peril  of  an  action 
by  every  disappointed  and  angry  client.  We  think,  therefore,  that  no  action  lies 
against  the  defendant  for  consenting  to  withdraw  a  juror,  [922]  even  though  contrary 
to  the  client's  instructions,  provided  it  be  done  bona  fide,  as  the  jury  have  found  it 
was  done. 

The  other  complaint  made  in  the  first  count  is,  that  the  defendant  agreed,  on  the 
plaintiff's  behalf,  that  the  estate  should  be  given  up  and  a  conveyance  of  it  be  executed 
by  the  plaintiff.  As  to  this,  the  plaintiff  has  always  contended  that  the  defendant 
had  no  authority  or  power  to  make  such  an  agreement,  that  it  was  not  binding,  and 
that  the  agreement  was  a  nullity ;  and  we  are  of  opinion,  that  although  a  counsel  has 
complete  authority  over  the  suit,  the  mode  of  conducting  it,  and  all  that  is  incident 
to  it — such  as  withdrawing  the  record,  withdrawing  a  juror,  calling  no  witnesses,  or 
selecting  such  as,  in  his  discretion,  he  thinks  ought  to  be  called,  and  other  matters 
which  properly  belong  to  the  suit  and  the  management  and  conduct  of  the  trial — we 
think  he  has  not,  by  virtue  of  his  retainer  in  the  suit,  any  power  over  matters  that 
are  collateral  to  it.  For  instance,  we  think,  in  an  action  for  a  nuisance  between  the 
owners  of  adjoining  land, — however  desirable  it  may  be  that  litigation  should  cease 
by  one  of  the  parties  purchasing  the  property  of  the  other,  we  think  the  counsel  have 
no  authority  to  agree  to  such  a  sale  and  bind  the  parties  to  the  suit  without  their 
consent,  and  certainly  not  contrary  to  their  instructions,  and  we  think  such  an 
agreement  would  be  void. 

With  respect  to  the  case  .before  us,  we  consider  that  this  was  the  decision  of  the 
Master  of  the  Eolls  and  of  the  Lords  Justices  on  appeal,  and  was  the  opinion 
of  Mr.  Justice  Crowder  when  the  case  was  before  the  Common  Pleas.  If  the  act 
of  compromise  was  a  nullity,  the  rights  of  the  plaintiff  remain  the  same   and  are 
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uninjured.  But  then  it  is  said  she  has  been  put  to  expenses,  and  has  incurred  costs, 
in  resisting  attempts  to  enforce  the  agreement  of  compromise  in  the  Common  Pleas 
and  in  Chancery.  But  it  is  a  [923]  general  rule  of  law,  that  to  subject  a  person  to 
law  proceedings  without  malice  gives  no  cause  of  action.  The  Courts  of  equity 
awarded  such  costs  as  the  law  allows.  We  think  she  cannot  in  this  action  recover 
more.  (See  Doe  v.  Filliter  (13  M.  &  W.  47)  and  the  authorities  there  cited,  and 
Cotterell  v.  Jones  (11  C.  B.  713).)  The  Court  of  Common  Pleas  thought  fit  not  to  give 
her  costs,  and  we  think  it  must  be  taken  that  she  was  not  entitled  to  them,  and  cannot 
claim  them  in  this  action.  (See  Maiden  v.  Fyson  (11  Q.  B.  292),  and  especially  that 
part  of  the  judgment  in  page  301.)  We  think  the  law  is  as  we  have  stated,  and 
there  are  other  instances  in  the  law  which  illustrate  this.  No  action  lies  for  a 
prosecution,  however  groundless,  which  has  occasioned  costs,  unless  the  prosecution 
was  also  malicious ;  nor  will  any  action  lie  for  extra  costs,  however  unfounded  a  suit 
may  be,  and  even  though  it  was  brought  vexatiously.  On  these  grounds  then  that  no 
action  will  lie  against  counsel  for  any  act  honestly  done  in  the  conduct  or  manage- 
ment of  the  cause — including  the  withdrawing  a  juror, — and  that  the  residue  of  the 
complaint  is  that  the  defendant  did  a  void  act,  and  exposed  the  plaintiff  to  legal 
proceedings,  for  which,  if  done  bona  fide,  no  action  lies  against  any  one,  the  words 
"  wrongfully  "  and  "fraudulent"  in  the  declaration  ought  to  have  been  proved,  and 
therefore  the  direction  was  right. 

We  have  assumed  (for  the  purpose  of  giving  judgment)  that  no  authority,  in  fact, 
was  given  to  the  defendant  to  make  any  compromise,  and  even  that  contrary  instruc- 
tions may  have  been  given,  and  that  the  defendant  was  aware  of  this.  It  is  not, 
however,  to  be  understood  that  we  have  formed,  or  that  we  express,  any  opinion 
either  way.  If  the  defendant,  under  the  circumstances  we  have  assumed,  be  not 
liable  in  this  action  (as  we  think  he  is  not),  he  would  [924]  a  fortiori  not  be  answerable, 
if  he  had  authority,  or  had  reasonable  ground  for  believing  that  he  had,  and  was  not 
acting  contrary  to  express  or  implied  instructions. 

We  desire  also  to  express  no  opinion  as  to  the  propriety  of  an  advocate  in  all  cases 
adopting  his  own  view  of  a  case  against  the  instructions  of  his  client,  because  he  is 
not  liable  to  an  action  for  doing  so. 

I  entirely  concur  in  the  judgment  of  my  learned  brothers,  and  in  the  reasons 
assigned  for  that  judgment,  but  my.  own  opinion  goes  somewhat  beyond  theirs  as  to 
the  duties  and  responsibilities  of  a  barrister ;  and  I  think  it  right  to  express  my  own 
opinion,  that  provided  an  advocate  acts  honestly,  with  a  view  to  the  interests  of  his 
client,  he  is  not  responsible  at  all  in  an  action.  It  seems  admitted  on  all  hands  that 
he  is  not  responsible  for  ignorance  of  law,  or  any  mistake  iiv  fact,  or  for  being  less 
eloquent  or  less  astute  than  he  was  expected  to  be.  According  to  my  view  of  the 
law  a  barrister,  acting  with  perfect  good  faith  and  with  a  single  view  to  the  interests 
of  his  client,  is  not  responsible  for  any  mistake  or  indiscretion  or  error  of  judgment  of 
any  sort ;  and  if  he  imagines  he  has  authority  to  make  a  compromise  when  he  really 
has  not — this  is  a  mistake  either  in  law  or  fact ;  or  if,  in  spite  of  instructions  to  the 
contrary,  he  enters  into  a  compromise,  believing  that  it  is  the  best  course  to  take,  and 
that  the  interest  of  his  client  requires  it,  this  is  but  an  indiscretion  or  an  error  in 
judgment  if  done  honestly ;  and  it  appears  to  me  that,  neither  for  the  one  nor  the 
other,  can  any  action  be  maintained  against  him,  and  I  should  have  been  willing  to 
put  my  judgment  on  that  ground  ;  and  our  lamented  Brother  Watson,  who  heard  the 
whole  of  the  argument,  was  entirely  of  the  same  opinion,  and  therefore  would  certainly 
have  concurred  in  our  judgment  that  the  rule  for  a  xvqw  trial  be  discharged. 

Eule  discharged. 


[925]  Bone  v.  Ekless.  June  1 2,  1 860. — On  a  rule  to  enter  a  verdict  on  a  special  case, 
stated  under  the  5th  section  of  the  Common  Law  Procedure  Act,  it  appeared 
that  E.,  the  ow^ner  of  a  ship,  in  order  to  effect  a  sale  of  it  to  the  Turkish  govern- 
ment, authorized  B.,  his  agent,  to  bribe  the  officials  of  that  government.  B. 
accordingly  sold  the  ship  for  65001. ;  60001.  to  be  paid  to  E.,  and  5001.  to  the 
officials,  and  received  the  whole  sum  of  65001.  from  the  government.  The  case  stated 
that  the  whole  transaction  was  a  fraud  on  the  government.     B.  paid  over  to  the 


«H.  &N.  926.  BONE    V.  EKLESS  1451 

officials  3001.,  but  did   not   pay  over   the   remaining  2001,     Held,  that  E.  was 
entitled  to  recover  the  2001.  from  B. 

[S.  C.  29  L.  J.  Ex.  438.     Referred  to,  Tayhr  v.  Bowers,  1876,  1  Q.  B.  D.  295 ; 
Wilswi  V.  Strugnell,  1881,  7  Q.  B.  D.  551.] 

This  cause  having  been  referred  to  one  of  the  Masters  of  the  Court,  pursuant  to 
the  Common  Law  Procedure  Act,  1854,  the  Master  stated  a  special  case,  under  the 
-5th  section,  which  was  as  follows : — 

The  declaration  contained  the  money  counts.     Pleas  :  Never  indebted  and  set-off. 

The  action  was  brought  by  the  plaintiff  (captain  of  the  "  Pioneer ")  against  the 
defendant  (the  owner)  for  salary,  &c.  :  and  I  have  found  a  verdict  for  the  plaintiff 
for  4261.,  subject  to  be  reduced  by  the  sum  of  2001.  if  the  Court  shall  be  of  opinion 
that  the  defendant  is  entitled  to  set  off  that  sum. 

The  plaintiff  sailed  to  Constantinople  in  September,  1856,  with  directions  from  the 
defendant  to  sell  the  vessel.  There  was  a  difficulty  in  effecting  the  sale,  and  the 
plaintiflF  informed  the  defendant  that  in  order  to  effect  a  sale  it  was  necessary  to  bribe 
the  Turkish  officials,  and  he  authorized  the  plaintiff  to  do  so.  He  directed  the  plaintiff 
to  inform  him  of  the  nett  price  offered  for  the  vessel.  The  plaintiff  telegraphed  from 
Constantinople,  "Sold  six  thousand."  The  defendant  telegraphed  in  reply,  "Sale 
confirmed."  The  defendant  wrote  to  the  plaintiff  to  say  he  had  agreed  to  sell  the 
"  Pioneer "  for  60001.  nett ;  the  price  to  be  paid  for  the  vessel  being  65001.,  and  the 
5001.  to  be  paid  by  him  to  the  Turkish  officials  for  effecting  the  sale,  which  sum  I  find 
that  he  agreed  to  pay.  I  find  that  the  defendant  ratified  this  sale,  and  assented  to 
the  application  of  the  5001.,  and  that  this  was  a  fraud  on  the  Turkish  government. 
The  65001.  was  paid  to  the  plaintiff  by  the  Turkish  govern-[926]-ment.  The  plaintiff 
remitted  to  the  defendant  60001.  The  plaintiff  paid  3001.  to  some  of  the  officers ;  but 
he  did  not  pay,  as  he  had  agreed  to  do,  2001.  to  one  J.  H.,  an  official  who  had  been 
instrumental  in  effecting  the  purchase  of  the  vessel ;  and  the  plaintiff  still  retains  that 
sum  in  fraud  of  J.  H.  I  find  that  5001.  is  not  an  unusual  sura  to  pay  on  such  a  sale, 
and  the  vessel  could  not  have  been  sold  for  the  price  it  obtained  unless  the  plaintiff  had 
agreed  to  pay  that  sura. 

If  the  Court  is  of  opinion  that  the  defendant  is  entitled  to  set  off  this  sum  as 
retained  by  the  plaintiff,  the  verdict  will  be  reduced  by  that  amount :  if  not,  the 
verdict  will  stand. 

Hannen,  for  the  plaintiff,  in  this  term  (June  5),  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff  for  the  sura  of  4261.  It  is 
subraitted  that  a  rule  to  enter  up  judgraent  is  a  convenient  and  proper  raode  of 
proceeding  under  the  5th  section  of  the  Common  Law  Procedure  Act,  1854,  which 
provides  that  "  the  arbitrator  may  state  his  award,  as  to  the  whole  or  any  part  thereof, 
in  the  form  of  a  special  case  for  the  opinion  of  the  Court,  and  when  an  action  is 
referred,  judgment,  if  so  ordered,  may  be  entered  according  to  the  opinion  of  the 
Court ; "  and  such  a  form  of  proceeding  is  in  analogy  to  the  ancient  practice  of  moving 
to  confirm  the  Master's  report. 

Per  Curiam.     You  make  take  a  rule. 

Rowley  now  shewed  cause.  The  plaintiff  has  received  the  65001.  to  the  use  of  the 
defendant,  and  he  cannot  retain  any  part  of  that  money  as  against  the  defendant. 
The  2001.  not  having  been  paid  over,  the  defendant  is  entitled  to  it.  [Bramwell,  B. 
The  Master  found  that  the  plaintiff  [927]  had  agreed  to  pay  2001.  to  J.  H.,  and  that 
that  was  an  agreement  which  he  was  empowered  to  make  by  the  defendant.  Suppose 
it  was  a  mere  debt  of  honour  from  him.]  As  agent,  the  plaintiff  is  estopped  from 
disputing  the  title  of  his  principal  to  the  money. 

Bovill  and  Hannen,  in  support  of  the  rule.  The  arrangement  was  that  the  defen- 
dant never  should  receive  more  than  the  60001.  [Martin,  B.  The  whole  65001. 
was  the  money  of  the  defendant,  the  owner  of  the  ship.]  The  plaintiff  was  to  pay 
5001.  to  the  officials,  and  the  transaction  was  a  fraud  on  the  Turkish  government.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or 
illegal  act :  in  such  case  the  maxira  potior  est  conditio  possidentis  applies  :  Holman  v. 
Johnson  (Cowp.  341,  343).  The  plaintiff  having  a  valid  and  legal  claim  for  4261.,  the 
defendant  must  rely  on  the  illegal  agreement  to  cut  it  down.  They  referred  to  Fisher 
V.  Bridges  (3  E,  &  B.  642),  Fivaz  v.  Nicholls  (2  C.  B.  501),  Simpson,  v.  Bloss  (7  Taunt.  246), 
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Eo-  parte  Bell  (1   M.  &  Sel.  751),  Farmer  v.  Russell  (1  B.  &  P.  296)  and  McKinnell  v. 
Rohinson  (3  M.  &  W.  434). 

Martin,  B.  It  is  clear  that  the  defendant  is  entitled  to  the  benefit  of  the  set-off'. 
Whatever  right  the  Turkish  government  may  have  to  complain  of  the  fraud,  the 
plaintiff  in  this  action  cannot  set  it  up.  The  defendant  makes  out  his  title  to  recover 
65001.  by  proving  the  sale  of  his  ship  for  that  sum,  and  it  is  the  plaintiff  who  is  relying 
on  the  illegal  agreement  in  order  to  justify  the  non-payment  of  any  part  of  that  money. 

Bramwell,  B.  I  concur  with  my  brother  Martin.  The  [928]  defendant  does  not 
seek  to  enforce  the  illegal  contract.  The  65001.  was  received  to  the  defendant's  use, 
with  an  authority  to  apply  5001.  in  a  particular  manner.  Before  the  whole  had  been 
so  applied  the  authority  as  to  part,  viz.  the  2001.  now  in  question,  was  countermanded. 
The  case  therefore  falls  within  the  principle  upon  which  Hastelow  v.  Jackson.  (8  B.  &  C. 
221)  was  decided,  viz.  that  where  money  is  paid  upon  an  illegal  agreement  it  may  be 
recovered  back  before  the  execution  of  the  agreement,  though  not  afterwards.  In 
McKinnell  v.  Rohinson  (3  M.  &  W.  434)  the  money  was  lent  for  a  purpose  prohibited 
by  statute,  to  be  then  immediately  applied  to  such  purpose,  and  could  not  be  recovered 
back  because  the  illegal  purpose  had  been  fulfilled.  Besides,  here  the  authority  was 
to  pay  the  money,  and  the  authority  has  not  been  pursued,  for  the  money  has  not 
been  paid. 

Channell,  B.  I  am  of  the  same  opinion.  If  it  were  necessary  for  the  defendant 
to  rely  on  the  illegal  contract  in  order  to  recover  this  monev,  he  could  not  do  so. 
But  the  real  nature  of  the  case  is,  that  the  plaintiff  received  the  whole  of  the  money 
upon  the  sale  of  the  defendant's  ship,  and  now  claims  to  retain  part  of  the  money 
upon  the  illegal  arrangement,  which,  however,  he  has  not  carried  out.  He  might  have 
discharged  himself  by  actual  payment  of  the  money,  but  he  has  not  paid  it :  the 
illegality  would  have  been  the  payment  for  the  illegal  purpose.  Before  that  was  done 
the  defendant  claimed  the  money,  and  was  entitled  to  recover  it.  Therefore  the  rule 
will  be  absolute  to  enter  a  verdict  for  2261. 

Eule  absolute  accordingly. 
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